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1.  Tbahsorxft — When  Filbd.  In  all  cases  brought  to  this  court  bj  appeal,  the 
tran8'>ript  of  the  record  BhiUI  be  filed  in  the  clerk's  office  on  or  before  the  first  day  of  the 
term,  or  time  tippointed  for  taking  up  the  district  to  which  the  case  may  belong;  and  no 
trans  'lipt  not  filed  by  that  day  shall  be  received  by  the  clerk,  unless  ordered  by  the  court 
upon  affidavit  showing  good  cause  for  such  failure. 

2.  Tkanscrift — How  Prepared.  Every  Iranscrlpt  of  a  record  brought  to  this  court 
shall  be  distinctly  and  plainly  written  on  one  side  of  every  leaf,  and  bound  together  at  the 
top  or  side,  and  each  page  ntiinbered  in  figures,  and  shall  have  annexed  a  suitable  index; 
and  no  transcript  not  conforming  to  this  rule  shall  be  filed  by  the  clerk;  and  no  clerk  shall 
be  entitled  to  any  fee  for  a  transcript  which  does  not  conform  to  this  rule. 

3.  Transgkift — AVhat  to  Contain.  A  transcript  on  appeal  to  this  court  shall  not 
contain  any  part  of  the  case  except  the  pleadings,  svidence,  instructions,  bills  of  exception, 
and  order,  judgment,  or  decree  appealed  from,  unless  the  appellant  shall  by  writing  request 
other  matters  specified  to  be  embraced  in  the  transcript,  a  copy  of  which  request  shall  be 
annexed  to  the  transcript;  and  no  fee  shall  be  allowed  for  anything  besides  those  matten 
required  to  he  embraced  in  the  transcript. 

4.  Agreed  Transcript.  By  agreement  of  parties  or  their  attorneys,  made  in  writ- 
ing and  attested  by  the  clerk  of  the  court  in  which  any  cause  may  be  pending  or  record  ex- 
isting, (which  agreement  sliall  be  tiled  and  made  a  part  of  the  transcript  of  such  record.) 
sncli  parts  of  the  record  and  proceedings  as  shall  be  so  agreed  shttU  constitute  the  transcript 
of  the  record  to  be  brought  to  this  court,  and  shall  be  certified  as  such,  and  be  considered 
a  full  transcript  in  this  court  for  the  consideration  tind  final  adjudication  of  the  cause  here. 

5.  Suggestion  ok  Diuinution.  If  a  record  be  imperfect,  diminution  maybe  sug- 
gested by  either  party,  and  certiorari  awarded :  provided,  it  be  done  in  the  first  week  of  tlie 
term,  or  within  four  days  after  the  assignment  of  errors  Is  filed. 

6.  Becusds  akd  Fafebs — How  Filed.  Ko  record  or  other  paper  shall  be  considerfHl 
as  filed  until  so  marked  by  the  clerk,  (process  of  this  court  excepted,)  and  the  clerk  shall 
indorse  the  date  of  Qling. 

7.  Assignment  of  Errors.  The  appellant  shall  file  on  a  separate  sheet  of  paper  a 
written  or  printed  statement  of  the  grounds  or  points  of  error  relied  on,  before  the  call  of 
the  docket  on  the  first  day  for  it  to  be  called  in  all  cases  where  the  transcript  of  the  record 
is  filed  one  week  before  that  day,  and  within  the  first  three  days  of  the  time  for  calling  the 
docket  where  the  transcript  is  filed  within  a  week  of  the  return-day  for  the  appeal,  or  the 
case  shall  be  dismissed;  and  no  error  not  so  distinctly  assigned  shall  be  argued  by  counsel  or 
considered  by  the  court.  In  appeals  returnable  at  any  time,  the  assignment  of  errors  shall 
be  filed  two  days  before  the  hearing  of  the  CJise,  unless  otherwise  ordered  by  the  court:  and 
where  the  transcript  is  filed  by  order  of  the  court  after  the  return-day  for  the  appeal,  the 
assignment  of  errors  shall  be  filed  within  two  days  after  the  transcript  is  filed. 

8.  Abstracts  and  Briefs.  Before  any  cause  will  be  taken  up  on  submission  or 
heard,  the  counsel  shall  furnish  the  court  with  a  full  abstract  of  all  the  material  matters 
involved  in  the  consideration  of  the  cause,  as  they  appear  in  thn  record,  printed,  or  writ- 
ten in  a  plain  and  legible  hand ;  and  the  counsel  on  each  side  sliall  also,  at  the  time  of  the 
submission,  file  copies  of  their  hriefo.  printed  or  written,  as  aforesaid,  containing  the 
points  and  autliorities  relied  on ;  and  no  case  will  be  taken  oh  submission,  or  considered  by  the 
court,  unless  the  foregoing  requisites  t>e  complied  with. 

9.  Argument.  Not  more  than  two  counsel  on  the  same  aide,  nor  a  longer  time  for 
argument  than  two  hours  on  a  side,  will  be  allowed  in  any  case,  unless  by  special  leave  of 
the  court.  Where  there  are  two  counsel  on  the  same  side  they  may  divide  the  time  allowed 
for  argument  between  tliemselves. 
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10.  FBTmoN  FOB  Hbarouhsni^-Sttooestioh  op  Errob.  Appllcfttlons  for  reargn- 
mentiball  Im  presented  in  open  court  bj  petiUon,  and  noted  on  the  minntes  of  the  court 
on  or  before  the  Monday  succeeding  the  delivery  of  the  opinion;  and  no  reargunient  shall 
be  granted  upon  any  point  or  question  not  distinctly  made  and  insisted  npon  at  the  orig^ 
inal  bearing  or  submission  of  the  cause.  No  extension  of  the  Ume  for  making  sucb  ap- 
plication  will  be  granted  except  on  acconnt  of  sickness  or  other  extreme  cause.  The  court 
will,  at  any  time  during  the  terra  at  which  a  judgment  is  rendered,  consider  a  written  sag- 
gesUon  of  error  of  law  or  fact  therein,  and  will  take  such  at^ion  as  may  seem  proper. 

11.  Petition  for  Rearouuent — Effect  of  Adjournment.  Where  an  adjournment 
of  the  court  shall  preclude  the  required  presentation  of  the  petition  for  rearuument  in  open 
court,  its  presf-ntHtion  to  the  clerk  and  his  Qling  it  within  the  time  prescribed  for  present- 
ing sucb  petition  to  the  court  slmll  stay  all  proceedings  under  the  judgment  until  the  next 
meeting  of  the  court,  when  it  shall  be  acted  on  by  the  court  as  if  it  had  been  presented  to  it 
when  it  was  presented  to  the  clerk,  unless  a  majority  of  the  Judges  of  the  court  shall  certify 
in  writing  to  the  clerk  prior  to  the  next  meeting  of  the  court  that  they  have  considered 
the  application  for  a  reargumentt  and  liave  determined  to  refuse  it;  and  on  receipt  of  such 
ccrtiBcate  such  proceedings  shall  be  had  as  if  a  petition  for  a  reargument  had  not  been 
presented. 

12.  Petition  for  Reargument — How  Prepared.  Petitions  for  riaiirgument  must 
be  signed  by  at  least  three  members  of  Ihe  bar,  wlio  shall  certify  that  they  have  carefully 
read  and  examined  the  record  and  the  briefs  of  counsel,  and  have  read  the  opinion  of  the 
cuurt  and  the  autiiorities  cited,  and  are  satisfied  from  sucb  examination  and  investigation 
that  such  ofdnlon  is  erroneous. 

13.  RKABefTUBNT — WHEN  HEARD.  When  a  reargument  is  ordered  the  cause  shall  be 
placed  at  the  end  of  the  docket  of  its  district,  and  heard  at  the  same  term. 

14.  Papers  Out  of  Office.  When  a  cause  is  regularly  called  on  the  docket  for  hear- 
ing, if  the  transcript  of  the  record  be  not  in  court,  the  counsel  to  whom  it  is  charged  by  the 
dak  shall  pay  a  fine  of  925. 

15.  HoTiONS.  Every  Saturday  shall  be  motion-day;  and  if  counsel  be  not  present^ 
and  have  no  brief  filed  when  their  motions  are  regularly  called,  such  motions  shall  be  dia- 
missad,  and  no  motion  once  disposed  of  or  dismissed  shall  be  again  heard. 

16.  Motions  Docseted— Reasons  Filed.  No  motion  shall  be  heard  unless  it  has 
been  entered  on  the  docket,  and  the  reasons  In  support  thereof  filed  with  the  papers  on  at 
least  a  half  sheet  of  paper,  one  entire  day  before  it  is  called. 

17.  Motion  to  Dismisb— When  Waited.  When  a  motion  la  made  to  dismiss,  and 
eonasel  for  the  motion  either  withdraws  it  or  suffers  it  to  be  dismissed  for  want  of  prose- 
cation,  it  shall  be  considered  a  waiver  of  the  defect  on  which  the  motion  was  baaed,  nnlees 
it  be  so  materia]  that  no  judgment  can  be  given. 

18.  Dismissed  Oavse— How  Reinstated.  Ko  cause  that  has  been  dismissed  shall 
be  reinstated  without  an  aflSdayit  setting  forth  probable  error  in  the  proceedings. 

19.  DocK£T~How  Called— Dblay  Causes.  At  each  term  of  the  court  the  docket 
of  each  district  shall  be  taken  np  in  Its  order;  but  on  regular  motion-day,  by  motion  entered 
for  that  purpose,  causes  may  he  submitted  on  a  suggestion  that  they  were  brought  here  for 
dfJay,  and.  if  satisfied  of  the  truth  of  such  suggestion,  the  court  will  take  up  such  causes 
Urat  of  tiieir  disLrict,  and  make  proper  disposition  of  them. 

20.  Failure  to  Prosecute— Cause  Dismissed.  When  any  case  shall  be  called  for 
trial  in  its  order,  if  no  counsel  appear,  and  no  brief  be  filed  on  behalf  of  the  appellant,  the 
cause  shall  be  dismissed  for  want  of  prosecution. 

21.  Calculations.  When  a  party  relies  on  an  excess  In  the  colcnhition  of  Interest  or 
damages  as  a  reason  for  reversing  a  judgment,  a  true  calculation  shall  be  presented  to  the 
court  In  writing  and  figures,  witli  a  certificate  by  some  counselor  not  interested  in  the 
cause  that  the  ualcoUtion  is  corr»:t;  and  no  such  error  will  be  noticed  unless  so  presented 
to  the  court. 

22.  Agreement  of  Counsel.  Ko  agreement  between  counsel  will  be  regarded  un- 
less reduced  to  writing,  and  signed  and  died  by  them. 

23.  Authority  of  Counsel— When  Required.  On  motion  supported  by  affidavit, 
any  counsel  may  be  required  to  produce  his  authority,  or  show  satisfactory  evidence  thereof, 
for  prosecuting  any  appeal  in  this  court;  and  on  failing  to  produce  such  authority  or  fur- 
nish sucb  evidence  the  appeal  may  be  dismissed. 

24.  State  Casks— When  Heard— Assionhemt  of  Errors.  In  all  criminal  cases, 
and  in  all  cases  In  which  the  state  shall  be  the  party  interested,  the  docket  containing  such 
eves  shall  be  taken  np  on  the  second  Monday  of  the  time  for  taking  up  the  district  to  wliiph 
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tbey  belong,  and  regularly  proceeded  with  in  their  order  on  the  docket;  and  in  all  such 
cases  the  assignment  of  error  shall  be  filed  on  or  before  the  first  day  of  the  time  finr  taking 
up  the  docket  of  the  disMct  to  which  the  cases  belong. 

25.  When  Appellee  Mat  Not  Waivx  Time.  After  a  case  has  been  called  on  the 
docket,  the  appellee  shall  not  be  permitted  to  waive  the  time  within  which  citation  is  n* 
quired  to  be  served,  nor  to  enter  his  appearance  Tor  trial  of  the  cause  at  that  term. 

26.  Attornets  Must  be  Admitted  to  Practice.  Attorneys  at  law  who  have  not 
been  admitted  to  practice  in  this  court  shall  not  be  permitted  to  argue  orally,  or  file  briefs  or 
any  paper,  In  any  cause  in  this  court. 

27.  Fafers  Not  Filed  after  Sctbuissiox.  The  clerk  of  this  court  shall  not  file 
with  the  papers  of  any  cause  in  this  court  any  paper,  after  the  cause  has  been  argued  or 
submitted,  except  when  permission  has  been  given  by  the  court:  |-rovided,  that  briefs  nu^ 
be  filed  during  the  day  of  the  submission  of  tlie  cause. 
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Ex  parte  Habrib. 
{Supreme  Court  of  FloriOa.   Jao.  18, 1890.) 
JcDOB — DisQOALmcATiOK— AwiNiTT— Bail. 
1.  Tbo  interast  which  dlsqnalifleB  a  judge  un- 
der Beetion  SB,  p.  887,  MoCleL  Dig.,  is  a  property 
InterMt  In  the  aoUm  or  its  reeult,  In  oontradU- 
Unction  to  an  {oterest  of  feeling  or  sympat^  or 
Uas  that  would  disqualify  a  juror. 

3.  Afflnity  is  the  tie  between  a  husband  and 
tbe  blood  relations  of  the  wife,  and  between  a 
wife  and  tlie  blood  relations  of  the  husband,  but  it 
does  not  exist  between  the  blood  relations  oi  either 
party  to  the  marriage  and  those  of  the  other  party, 
and  aence  there  Is  no  affinity  between  a  brother 
of  a  wife  and  the  brother  of  her  husband,  and  the 
latter  is  not  disqualified  by  affinity  to  preside  in 
tbe  trial  of  the  former  for  a  crime. 

8.  That  a  judge  haa  boarded  wttii  bis  ^ter-ln- 
Imr,  and  that  she  Is  and  has  been  a  daily  yisltor 
to  Us  home,  remaining  there  sometimes  for  days, 
and  the  judge  haa  always  been  a  great  admirer  and 
friend  of  a  brother  of  the  sister-in-law,  and  has  al- 
ways  regarded  bim  as  scrnpuiously  honest,  and 
Uiese  oonsiderationa  lead  him  to  fear  that  he  might 
not  be  able  to  do  the  state  justice,  do  not  disquali- 
fy the  judge  from  presiding  In  the  trial  of  such 
brother  for  a  criminal  ollensa. 

4,  Where  a  party  is  in  custody  under  an  In- 
formatioQ  charging  bim  with  a  bailable  felony,  and 
the  jodge  of  the  enminal  court  of  reoord  before 
which  he  is  duuged  refuses  to  tftke  any  action 
whatever  in  the  case,  either  as  to  ball  or  trial,  on 
the  ground  that  he  Is  disqualified  by  reason  of  inter- 
est and  affinity  to  act,  and  It  does  not  appear  to  tho 
supreme  court  on  a  habeas  corpus  proceeding  that 
the  judge  Is  dlsqaallfled,  bail  condltiODed  for  tbe 
party's  appearance  before  the  orlmlnal  court  of 
reoord  will  be  allowed. 

{ayUatna  by  the  Cotut.) 

Habeas  corpua. 

Fivaik  W.  Pope  and  O.  J.  H.  Snmmen,  for 
petitioner.  WWUua  B.  Lamar,  Atty.  6«a. . 
for  Uw  State. 

Ranet,  C.  J  The  petitioner  was  arrest- 
ed on  achareeot  robbery.and  an  informa- 
tion was  filed  against  him  In  the  criminal 
eunrt  of  record  of  Duval  counly,  and  he 
was  brought  into  that  conrt  for  arraign- 
ment; whereupon  the  judge,  theHonorable 
Lotos  M.  Jones,  refused  to  take  any  action 
in  the  cause,  either  to  try  him  or  to  admit 
him  to  ball,  although  the  petitioner  an- 
nounced his  willingness  and  readiness  to 
be  tried,  and  offered  ball  with  good  ajid 
snfSclent  sureties.  The  reasons  given  by 
the  judge  for  his  course  are  that  he  la  the 
brother  of  the  husband  ot  a  sister  of  petl- 
v.7BO.no.l — ^1 


ttoner,  and  Is  therefore  disqualified  to  take 
any  action  in  the  cause;  and,  further,  he 
has  boarded  with  his  said  sister-in-law, 
and  she  Is  and  has  been  a  dally  visitor  to 
his  home,  remaining  there  sometimes  for 
days,  and  petlldoner  has  also  been  a  visitor 
to  his  house,  and  he,  the  judge,  has  always 
been  a  great  admirer  and  friend  of  the  pe- 
titioner, and  has  always  regarded  him  as 
scrupulously  honest,  and  these  considera- 
tions lead  him  to  fear  that  he  might  not 
be  able  to  do  the  state  Justice. 

Being  In  the  custody  of  the  sheriff  on 
capias  issued  upon  the  Information,  under 
the  above  circumstances,  Harris  applied  to 
one  of  the  justices  of  this  court  for  a  writ 
of  habeas  corpus,  which  he  issued,  making 
It  returnable  before thecourt,  and  thesher- 
itf  has  made  a  return  In  keeping  with  the 
above  facta,  stated  In  the  petition. 

The  petitioner  asks  to  be  discharged  or 
admit  ed  to  b^iil. 

The  act  of  December  4,  1862,  provides 
that  "  no  Judge  of  any  court  or  Justice  of 
the  peace  shall  sit  or  preside  In  any  cause 
to  which  he  Is  a  party,  or  In  which  he  Is  In- 
terested, or  In  which  he  would  be  excluded 
from  being  a  juror  by  reason  of  Interest, 
consanguinity,  or  affinity  to  ^ther  ot  tiie 
parties,  nor  shall  he  entertain  any  motion 
In  the  cause  other  than  to  have  the  same 
tried."  It  also  makes  It  the  dpty  ot  the 
judge  or  justice  so  Incompetent  to  retire  of 
his  own  motion  without  waiting  for  an 
application  to  that  effect,  and  declares 
void  all  Judgments,  decrees,  or  orders  made 
by  a  justice  so  dlsquallfled.  Sections  2S,  29i, 
p.  837,  McClel.  Dig. 

Judge  Jo.vEB  Is  not  a  party  to  this  pro- 
ceeding, nor  Is  it  the  proper  remedy  for  ob- 
taining an  adjudication  between  the  state 
and  bim,  or  the  prisoner  and  the  judge,  up- 
on the  question  of  his  qualification  In  the 

Sremlsesorpowerto  try  the  petitioner,  and 
Irectlng  bim  to  proceed  In  the  cause  as  It 
Is  his  duty  to  do,  if  he  Is  not  disqualified. 
State  V.  Walker,  25  Fla.  — ,  6  South.  Bep. 
169, 172.  Still  It  Is  urged  on  behalf  of  petl- 
tlonerthat  the  Judge  Is  disqualified,  and  for 
this  reason  be  should  be  discharged  or 
balled,  as,  under  the  circumstances,  his  de- 
tention will  amount  to  indefinite  Imprison- 
ment. If  heladlsquallfled  tohearthecause, 
and  such  disqualification  Is  ground  for  the 
petitioner's  discharge,  he  should  be  given 
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biB  liberty;  ho,  without  meaning  to  con- 
clude Judge  Jokes  upon  the  qu^tion  in 
any  direct  proceeding  against  him,  but 
merely  as  an  answer  to  petitioner's  claim, 
we  must  give  our  views  on  the  aubiect. 

The  Interest  that  disqualifies  a  Judge  un- 
der the  statute  Is  a  property  interest  in  the 
actjon  or  its  result,  in  contradistinction  to 
an  interest  of  feeling  or  sympathy  or  bias, 
that  would  disqualify  a  Juror.  Salus  v. 
Freeman,  24  Fla.  209.  4  South.  Kep.  525; 
OchuH  V.  Sheldon,  12  Fla.  138.  There  Is,  of 
coarse,  no  coiwangulnity  between  Harris 
and  Judge  Jones.  Ib  there  any  affinity? 
Not  according  to  any  law  we  can  find  on 
thesublect.  Affinity  is  the  tie  arising  from 
marriage,  between  the  husband  and  the 
blood  relations  of  the  wife,  and  between 
the  wife  and  the  blood  relations  of  the  hus- 
band ,  but  there  is  no  affinity  between  the 
kinsmen  of  the  wife  and  those  of  the  hus- 
band, or  vice  versa.  Thus,  say  the  books, 
the  huaband'a  brother  and  the  wife's  slater 
have  no  affinity.  The  same  must  be  true 
ot  the  husband'a  brother  and  the  wife'a 
brother.  See  title  "Affinity,"  In  the  Law 
Dictionaries  of  Tomlln,  Bouvler,  Abbott, 
ajid  Rapalje  &  Lawrence.  There  Is  no  af- 
finity between  the  blood  relatives  of  the 
husband  and  blood  relatives  of  the  wife. 
Paddock  v.  Wells,  2  Barb.  Ch.831 ;  Carman 
V.  Newell,  1  Denlo,  25;  Spear  v.  RobinsoOt 
29  Me.  631;  Waterhouee  v.  Martin,  Peck, 
(Tenn.)  S78.  These  authorities  cuid  those 
cited  in  them  show  beyond  question  that 
there  la  no  affinity  between  Judge  Jones 
and  the  prisoner.  Moreover,  In  view  ot  the 
doctrine  in  the  Case  of  Leefe,  2  Barb.  Ch.  89, 
byChancellorWALWOHTfl, citing  Mooera  v. 
White,  6  Johns.  Ch.  860.  by  Chancellor  Kent, 
it  tsquestionablewhetherthe  statute  oper- 
ates as  to  affinity  In  a  case  like  this,  where 
the  constitution  has  created  a  court,  and 
made  no  provision  for  a  trial  by  another 
Jndgeor  tribunal.  The  other  circumstances 
upon  which  the  Judge  bases  hlsfearthat  he 
will  not  be  able  to  do  justice  to  the  state 
are,  as  indicated  above,  not  such  interest 
as  disqualifies  bim,  nor  la  the  presence  of 
tiie  apprehension  any  good  evidence  that 
he  will  not  be  careful  or  able  to  do  Justice. 

The  offense  is  bailable  under  our  cousti- 
tutlun  and  laws,  and  the  prisoner  should 
not,  underthecircumstances,  be  denied  the 
right  of  ball,  particularly  as  no  steps  have 
been  taken  by  the  state  to  test  the  oor- 
rectnraa  of  Judge  Jones*  position.  The 
proper  order  will.  If  It  shall  be  necessary, 
be  made,  on  application  of  counsel  for  pe- 
titioner, for  Inquiry  Into  the  circumstances 
Of  the  alleged  offense,  with  a  \'iew  to  fixing 
the  amount  of  the  ball,  which  will  be  con- 
ditioned. In  the  form  usual  and  proper  In 
such  cases,  for  hJs  appearance  before  the 
criminal  court  ot  record  of  Duval  county  at 
the  time  or  times  to  be  specified,  under  our 
direction,  in  the  ball-piece. 

It  wilt  be  ordered  accordingly. 


Lbnfestt  et  tlx.  V.  Cob. 
(Supreme  Court  cif  Florida.  Jan.  88, 1890.) 

FOHECLOBTTKB   PrOCKEDINGS  —  RBOTJLASITT  —  AP- 
PEAL— Review. 
1.  The  regularity  of  a  deoree  of  foreclosure  and 
sale  cannot  be  quesUoned  on  an  appeal  taken  from 
a  personal  decree  rendered  under  the  eighty-ninth 


equity  rule  for  balance  of  amonnt  reported  by  the 
master  to  be  due  on  tbe  former  decree,  over  aod 
above  the  proceeds  of  the  sale  of  tbe  mortgaged 
property. 

a.  Tbat  tbe  original  promisaory  note  secured 
by  the  mortgage,  or  other  proper  evideooe  of  the 
Indebtedness,  u  not  ahowaoy  the  record  to  have 
been  filed  or  produced  beforethe  master,  is  a  ouea- 
tlon  affecting  tbe  regularity  of  the  decree  of  fore- 
doaure  and  sale,  as  dlstingalshed  from  Its  legally 
or  validity. 
{Syllabut  by  the  Court. 

Appeal  from  circuit  court,  HIllsborODgh 
county;  Q.  A.  Hanson,  Judge. 
On  motion  for  supenedeaa. 
PbiUlps  A  Carter^  for  the  motion. 

Ranet,  C.  J.  Appdieeflled  his  bill  against 
appellants  to  foreclose  a  mortgage  on  real 
estate,  and  decree  pro  con^sso  was  entered 
for  want  of  pleading  thereto,  and  the  cause 
was  referred  to  a  master  to  report  the 
amount  due,  and,  he  having  made  his  re> 
port,  a  decree  was  rendered  on  the  31st  day 
of  July,  A.  D.  1889,  forecluslng  the  mort- 
gage, and  decreeing  a  sale  of  the  property 
covered  by  It  to  satisfy  the  amount  fouDd 
due,  which  was  $1,667.50,  principal  and  In- 
twest,f32.40,  moneys  expended  bytbecom- 
plalnant  In  the  protection  of  his  mortgage 
upon  the  property.  $200  attorney's  fees, 
and  $13.22  costs,  the  several  sums  aggre- 

fatlng  $1,903.12.  A  sale  having  been  made, 
he  master  made  a  report  of  the  same,  and 
of  the  balance  remunlng  unpaid  of  the 
amount  so  adjudged  to  be  due  over  and 
above  tbe  proceeds  of  the  sale,  and  for  this 
balance,  $626.66,  a  decree  was  rendered  on 
the  7th  day  of  September  last,  confirmiag 
tbe  sale,  and  that  appellee  recover  the  bal- 
ance of  the  said  James  Lwle«ty»  under  the 
eighty-ninth  equity  rule. 

Ou  the  4th  day  of  October  the  appellants 
entered  th^r  appeal  In  the  following  form : 
"Now  come  the  defendants  In  the  above 
cause  on  this  the  4th  day  of  October,  A.  D. 
1889,  and  within  thirty  days  after  the  entry 
of  the  final  decree  therein  rendered,  and  en- 
ter their  appeal  from  the  decree  herein  ren- 
dered to  the  supreme  court  of  the  state  of 
Florida,  to  be  held  at  the  city  of  Talla* 
hassee  on  the  second  Tuesday  in  January, 
A.  D.  1890." 

The  citation  issued  upon  this  entry  of 
appeal  calls  the  appellee  to  appear  and 
show  cause  why  tbe  decree  of  September 
7th,  mentioned  above,  should  not  be  re- 
versed. 

Considering  the  entry  of  appeal  and-  the 
citation,  onr  conclusion  ts  that  the  decree 
of  the  7th  of  September  Is  the  one  appealed 
from.  Itistrue  that  the  decree  of  foreclos- 
ure of  July  Slst  is  the  final  decree  in  the 
cause  according  to  the  ordinary  meaning 
of  the  term  "final  decree"  when  used  with 
reference  to  appeals  in  foreclosure  cases ; 
still  the  term  Is  not  so  used  In  the  entry  of 
appeal  before  us.  If  the  word  "decree," 
appearing  subsequently  In  the  entry.could 
otherwise  be  held  to  refer  not  to  the  same 
decree  as  the  words  "final  decree"  do,  but 
to  the  decree  of  foreclosure  of  July,  wethink 
we  are  precluded  from  regarding  It  as  do- 
Ingsoby  the  fact  thatappellantshaveclted 
the  appellee  to  answer  simply  an  appeal 
from  the  September  decree. 

An  appeal  from  a  peisona!  decree  for  the 
balance  of  the  amount  of  the  decree  of  fore- 
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dosure  renudnlng  unpaid  orer  and  above 
tbe  proceeda  on  tbe  mortKaji^  property 
doee  Dot  Involve  a  consideration  of  any 
question  as  to  the  r^ularlty,  as  dlstin- 
^Ished  from  the  validity,  of  the  decree  of 
foreclosure  and  sale,  or  of  any  proceeding 
prior  thereto,  but  only  errors  arislnf^  sub- 
sequent to  that  decree.  Mannv.  Jcnnlnf^, 
25  Pla.  — .  6  South.  Bep.  771.  We  are  asked 
to  grant  a  supersedeas  on  tbe  ground  that 
the  original  promlasory  note  eecnred  by 
the  mortgage  or  other  proper  evidence  of 
the  indebtedness  Is  not  shown  by  the  rec- 
ord to  have  been  produced  before  the  mas- 
ter to  whom  the  cause  was  referred,  and 
upon  whose  report  thedecree  of  foreclosure 
and  sale  of  July  Slst  Is  based.  This  la 
properly  an  objection  to  tte  July  decree, 
from  wblch  decree  no  appeal  has  been 
taken,  and  not  one  that  can  be  considered 
on  this  appeal,  as  the  question  does  not 
affect  the  validity  or  l^allty  of  that  decree 
as  distingnlstaed  from  its  regularity. 
Themotlon  for  a  fopenBoaaaff  la  denied. 


Ei  parte  Joice  et  al. 
(Supreme  Court  of  AkHmma.  Not.  28, 188B.) 
Com  nr  Crihikal  Cases— Imfbisohmbht. 
Code  Ala.  f  45(0,  provides  that,  If  a  fine  and 
costs  are  not  niia  or  a  JudRmeDt  confoMed  there- 
for, the  defendant  must  either  be  Impri^ned  In  the 
county  jail,  or,  at  the  discretion  of  the  oonrt,  sen* 
lencea  to  Iwrd  labor  for  tbe  county.  Section  4fi04 
provides  that  if,  on  oonvlotlon,  judgment  la  ren- 
dered against  the  accused  that  be  para orm  bard  la- 
bor for  tbe  county,  and  If  tbe  costs  are  not  present- 
ly paid  or  jadKment  confessed  therefor,  tnen  tbe 
court  may  impose  additional  hard  labor  for  such 
period  as  may  be  sufflcieot  to  pay  tbe  costs,  eto. 
Held,  tbst  where  defendants  have  been  convicted 
of  carrying  on  a  lottery,  which  offense,  under  Ck>de 
Als.  S  406S,  is  pnnishaole  by  fine  without  imprison* 
ment,  and  have  paid  the  fine  Imposed,  but  refused 
to  pay  the  costs,  payment  of  the  same  may  be  en- 
forced by  sentence  to  bard  labor,  under  tbe  above 
sections.   CLorros,  J.,  dissentiDg. 

Application  for  babeaa  eotpua. 
StumeSy  Walker, Sbeil^ A  aordOB,tor  jf^ 
tltlonen.    W.  L.  Martin,  Atty.  Gen.,  for 

the  State. 

SouERViLLR,  J.  The  petitioners  were 
convicted  of  the  offense  of  carrying  on  a 
lott^y  contrary  to  the  provisions  of  sec- 
tion 4068,  Code  IRS6,  which  Is  punishable  by 
flue  alone,  without  Imprisonment.  The 
Justice  Imposed  a  fine  of  flOO.  the  least 
amount  authorized  by  the  statute.  Jus- 
tices of  the  peace  In  Madison  county  are 
vested  wltii  "original  JuriBdlctton,  concur- 
rent with  the  circuit  court,  of  all  misde- 
meanorB  committed  In  said  county,"  by 
the  act  approved  February  8, 1877.  Acts 
IST6-77,  pp.  197, 198.  Pursuant  to  this  au- 
thority the  Justice  adjudfced  the  defendant 
guilty,  and  awarded,  by  way  of  punish- 
ment, *'  a  flue  of  one  hundred  dollars  and 
the  costs  of  the  proceeding."  The  defend- 
ants paid  tbe  fine,  but  fiuled  to  pay  the 
cost.  Tbecontentjonorthepetitioneranow 
is  that,  tnasmnch  as  there  was  no  hard  la^ 
bor  Imposed  on  them  as  defendants  to  en- 
force the  payment  of  the  fine,  there  copld 
not  be  a  sentence  Imposed  on  them  for 
costs.  In  other  words,  as  stated  by  coun- 
sel, before  there  can  be  a  sentence  to  bard 
labor  lor  costs  there  must  be  a  preliminary 


eentrace  to  hard  labor,  either  In  default  of 
the  payment  of  tbe  flne  or  In  the  execution 
of  the  original  Judgment  of  the  conrt.  In 
support  of  this  view,  a  strict  adherence  to 
the  letter  of  the  statute  la  Invoked,  as  it  is 
found  embodied  in  section  4504,  Code  1886. 

The  naked  question  la  whether  a  defend- 
antis  to  be  permitted  to  resort  to  thedevlce 
of  paying  bis  fine,  and  thus  entirely  escape 
thepaymoitoftbecoBta.  If  this  can  be  done, 
tbe  purpose  can  be  effected  as  wdl  where  a 
nominal  fine  of  onecent  is  imposed  aswhere 
the  flne  Isa  hundred  ora  thousand  dollars. 
Do  the  statutes  embraced  In  our  Penal 
Code,  relating  to  Imprisonment  for  the  en- 
forcement of  flne  and  costs,  contemplate 
this  result?  Was  this  tbe  legislative  In- 
tention, as  gathwed  from  all  the  statutes 
bearing  on  this  subject?  CodeI886,$$  4501- 
4504.  Imprisonment,  as  a  legal  punish- 
ment for  crime  in  this  state,  la  authorized 
for  three  distinct  purposes:  (1)  As  a  dis- 
tinct penalty  for  the  particular  offense, 
either  in  tbe  penitentiary,  the  county  Jail, 
or  by  way  of  sentence  to  hard  labor  for 
tbe  county,  (Code,  4493-4496;)  (2)  to  en^ 
force  the  payment  or  satlrtaction  of  the 
flne  Imposed  by  the  court  or  the  Juiy, 
which  may  be  by  Imprisonment  In  the 
county  Jail,  or  by  sentence  to  hard  labor 
for  the  coanty,  (section  4508;)  and  (8)  to 
enforce  the  paymwt  of  the  costs,  which  is 
alone  by  sentence  to  hard  labor  for  the 
county,  (section  4604.)  We  add,  Just 
hsre,  that  no  reason  In  the  nature  of  thing* 
can  be  perceived  why  the  leglalature  shonld 
mode  the  Imposition  of  «ither  of  these  sep- 
arate punishments  a  sine  qua.  non,  or  con- 
dition precedent,  to  the  imposition  of  the 
other.  Each  has  its  own  function  to  per- 
form, and  its  own  sphere  to  fill, clearly  dis- 
tinct from  that  of  the  other  two. 

Imprisonment,  as  a  satisfaction  of  the 
flne  Imposed,  haa  always  prevailed  In  this 
state,  and  In  every  other  country  where  aa 
enlightened  system  of  criminal  Jurispru- 
dence obtains.  It  is  the  only  practical  ai- 
temative.  where  the  defendant  refuses  to 
pay  or  secure  the  flne.  The  plain  purpose 
of  the  l^slature  for  the  past  20  years  has 
been  to  place  the  enforced  payment  of  cer- 
tain costs  upon  a  like  compulsory  basis. 
Such  of  these  coats  as  are  Incurred  by  the 
state  in  the  prosecution  of  the  offender  are 
produced  by  the  fault  of  the  d^endant. 
The  Justice  of  imposing  them  on  the  cim- 
vlcted  criminal  Is  a  qaestlon  purely  of  leg- 
islative policy,  with  which  the  courts  can 
have  no  concern  except  to  ascertain  the  In- 
tent of  the  law-making  power  as  to  the 
conditions  and  mode  of  their  enforcement. 
The  constitutional  validity  of  statutes  en- 
forcing the  payments  of  snob  costs  by  im- 
prisonmentof  thedefendant  has  been  raised 
before  th  s  court  time  and  again,  and  they 
have  uniformly  been  held  to  be  constitu- 
tional, and  not  to  violate  that  provision 
of  the  constitution  which  prohibits  Impris- 
onment for  debt.  It  was  said  In  Caldwell 
V  State,  55  Ala.  133,  (1876.)  which  arose 
under  sections  8760,  3762.  and  4061  of  the 
Revised  Code  of  1867,  corresponding  to  sec- 
tions 4503,  4601,  and  4504,  respectively,  of 
the  present  Code,  that  "the  legislature  In- 
tended [thereby]  tomakethftnon-payment 
of  costs  Imposed  In  a  criminal  case  the 
ground  of  an  Increase  of  punishment."  And 
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a^aln :  "  It  [the  statute]  elmply  ausment- 
eU,  to  that  extent,  the  pnniehment  Imposed, 
as  a  consequeucB  of  the  non-payment  of 
fine  and  costs." 

In  Re  Long.  87  Ala.  46.  B  South.  Sep. 
828,  the  origin,  histoiy,  and  construction 
of  thetie  statutes  were  fully  dlscuaaed. 
The  d^endant  in  that  case  had  been  con- 
victed of  vagrancy,  and  fined  ¥20,  and  was 
sentenced  to  imprisonment  to  pay  the  fine, 
and  to  hard  labor  in  default  of  the  pay- 
ment ol  costs.  It  was  contended  in  his  be- 
half that  Inasmuch  as  the  offense  was  pun- 
ishable by  fine  only,  and  no  pi-ellmluaiy 
sentence  to  hard  labor  as  a  penalty  for  the 
particular  offense  itself  was  authorised, 
there  could  be  no  imprisonment  by  hard 
labor  to  enforce  the  costs.  A  strict  and 
technical  reading  of  section  4504  of  the 
Code  (1886)  seemed  to  Justify  this  narrow 
Interpretation,  but  it  was  repudiated  by 
a  majority  of  the  court,  and  we  held.  In  ac- 
cordance with  the  uniform  practice  of  the 
niai prim  courts,  thattherecould  be  a  law- 
ful sentence  to  Imprisonment  by  hard  labor 
tu  satisfy  costs  without  a  previous  or  pre- 
liminary "Judgment  against  the  accused 
that  he  perform  hard  labor  for  the  coun- 
ty," as  the  letter  of  the  statute  apparwnt- 
ly  requires.  It  was  thought  that  the  in- 
terpretation contended  for  would  defeat 
the  plain  legislative  purpose  to  enforce  the 
payment  of  costs  by  hard  labor  for  the 
county  In  all  cases  of  that  character,  and 
lur  this  reason  It  was  r^ected,  and  for  the 
further  reason  that  a  contrary  construe- 
tlon  had  been  lopg  ago  adopted  by  this 
court. 

The  contention  in  the  present  case  is 
based  upon  a  like  attempt  to  adhere  so 
cloedy  to  the  letter  of  the  statute  as  to  de- 
feat the  obvious  purpose  of  Its  enactment. 
There  la  a  class  of  cases  in  theCrlmlnal,  not 
lees  than  in  the  Christian;  Code,  where 
"the  letterof  the  law  kllleth.and  the  spirit 
glveth  life."  The  present  ca^e  is  of  that 
class.  It  must  have  been  intended  that 
the  statute,  in  its  strict  letter,  should  ap- 
ply only  to  those  cases  where  a  prellnu- 
nfU7  Judgmoit  can  be  lawfully  rendered 
that  the  accused  "praiorm  hard  labor  for 
the  county,"  not  to  those  where  such  a 
Judgmrait  Is  both  unnecessary  and  unau- 
thorised .  The  offense  In  question  is  punish- 
able only  by  fine.  The  statute  requires 
both  the  fine  and  costs  to  be  paid  or  se- 
cured. Imprisonment  is  the  authorised 
mode  of  enforcing  the  one  as  much  as  the 
other.  "II,"  says  the  statute,  *'the  fine 
and  the  costs  are  not  paid,"  etc.  Section 
4508  The  officer  had  no  authority  to  re- 
ceive the  fine  so  as  to  release  the  costs. 
The  rights  of  the  statecould  not,  therefore, 
be  prejudiced  by  receiving  the  one  without 
the  other. 

The  case  of  Nelson  v.  State,  46  Ala.  188, 
(1871.)  la  directly  In  point.  There  the  de- 
fendant was  fined  the  sum  of  $25  by  the 
court.  He  paid  the  fine,  as  here,  and  re> 
fused  to  pay  the  costs.  Falling  to  pay  the 
costs,  or  toconfess  Judgment  forthe  same, 
he  was  sentenced  to  hard  labor  for  the 
county  to  pay  the  costs.  He  moved  for 
his  discharge  from  this  Judgment.  This 
court  refused  the  motion,  but  reversed  the 
fudginent  on  the  ground  that  the  fine  was 
fl^a  by  the  court,  while  the  statute  re- 


quired It  to  be  fixed  by  the  Jury.  If  the 
contention  In  this  case  is  correct,  the  de- 
fendant was  entitled  to  bis  dlschai^. 

»o.  In  Morgan  v.  State, 47  Ala.  84,  (1872,) 
the  defendant  was  convicted  of  an  assault 
and  battery,  and  fined  one  doUar,  and 
judgment  was  rendered  for  the  fine  and 
costs  of  prosecution.  She  paid  the  fine, 
and  refuserl  to  pay  or  secure  the  costs,  and 
moved  for  herdlscharge.  The  motion  was 
denied, and  thecourt  sentenced  herto  hard 
labor  for  the  county  for  10  days,  to  enlurce 
such  payment.  Thejudgment  wasaiBrmed 
by  this  court  on  appeal. 

It  ia  nor  o^nlon  that  these  Interpreta- 
tions of  Ute  statutes,  rendered  17  years 
ago,ought  nottobedistuFbed.  They  have 
been  accepted  by  the  leglslatare.  The  In- 
ferior courts,  charged  with  the  administra- 
tion of  our  Penal  Code,  have  uniformly  act- 
ed on  them,  and  they  have  been  generally 
acquiesced  in  by  the  bar.  Long'a  Cue,  87 
Ala.  46,  6  South.  Rep.  828. 

In  reaching  this  conclusion  we  have  not 
been  unmindful  of  the  principle  that  penal 
statutes  are  to  be  strictly  construed.  The 
healthy  limitation  on  this  principle  Is  that 
an  Interpretation  should  never  be  adopted 
which  would  defeat  the  obvious  purpose 
of  the  statute.  If  any  other  reasonable  con- 
struction can  be  given  to  it.  As  was  ob- 
served by  this  court  in  Thompson  v.  State» 
20  Ala.  54:  "The  Inartificial  manner  in 
which  many  of  our  statutes  are  framed, 
the  Inaptn^  of  expressions  frequently 
used,  and  the  want  of  perspicuity  and  pre- 
clson  not  unfreqnently  met  with,  often  re- 
quire the  court  to  look  less  at  the  letter  or 
words  of  the  statute,  than  at  the  context, 
the  subject-matter,  the  consequmces  and 
effects,  and  the  reason  andspirit  of  the  law. 
in  endeavoring  to  arrive  at  the  will  of  the 
law-giver."  In  that  case  a  statute  was 
under  review  which  provided  that  no  new 
t>oad  should  be  opened  "through  any  in- 
closure  while  there  is  a  Crop  growing  on 
the  same."  It  was  held  that  the  statute 
did  not  embrace  a  crop  planted  or  sowed 
fUter  the  order  of  the  commissioners' court 
establishing  the  road,  although  sucbacase 
f^l  within  the  letter  of  the  statute.  Such 
construction,  said  the  court,  would  be  un- 
reasonable, as  Itwonld  frustrate  the  mani- 
fest objectthe  legislature  had  In  view,  Inas- 
much as  any  person  could  always  thwart 
the  action  of  the  court  by  always  having 
some  sort  of  crop  sowed  after  Its  order  was 
made.  8o,tntfaecaeeofTheEmllyandThe 
Caroline,  9  Wheat.  381,  where  the  statute 
declared  forfeited  any  vessel  "  which  shall 
be  fitted  out"  In  the  united  States  for  car- 
rying on  the  slave  trade,  it  was  contended 
that  the  letter  of  the  statute  required  that 
the  vessel  must  be  completely  fitted  and 
ready  for  sea,  and  not  merely  In  process  of 
construction,  for  the  forbidden  purpose. 
The  court  rejected  this  view,  holding  that 
itwonld  de/eat  the  purpose  of  the  law,  and 
observed :  "  To  apply  the  construction  con- 
tended foron  thepart  olthe  claimant, that 
the  fitting  or  preparation  must  be  com- 
plete, and  the  vessel  ready  for  sea,  before 
she  can  be  seized,  would  be  rendering  the 
law  in  a  great  measure  nugatory,  and  en- 
able oflraders  to  elude  Its  provisions  In  the 
most  easy  manner."  Many  other  cases 
could  be  cited  to  illustrate  the  principle  In 
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qupstloD,  Tvhlcb  Is  thtiB  stated  by  a  recent 

writer:  "  Wbere  the  real  design  of  tbe  1^- 
Islataretn  ordalnlngr  a  statate,  althonf?h  It 
be  not  predsely  expressed,  Is  yet  plainly 
I>ercelTa£iIe,  or  ascertained  wltb  reasonable 
certainty,  the  languajD^of  tbe  statute  must 
be  given  socb  a  constractlon  as  will  carry 
that  design  into  effect,  though  in  so  do- 
ing the  exact  letter  of  the  law  be  sacri- 
ficed, or  though  the  construction  be,  In- 
deed, contrary  to  the  letter;'*  and  this 
rule, be  concludes,  ''holds  good  even  in  the 
constmctton  of  criminal  statutes."  End. 
iDterp.  St.  §  295. 

The  oflense  of  carrying  on  a  lottery  is 
punishable  only  by  a  fine.  No  independent 
term  of  imprisonment  Is  affixed,  as  a  sepa- 
rate penalty,  as  la  many  other  cases,  addi- 
tional to  the  fine.  For  myself,  I  see  no  rea- 
son why  a  convicted  d^endant  should  not 
be  allowed  to  pay  his  fine  if  he  choose,  and 
still  work  out  the  costs.  This  would  be  a 
humane  construction  of  the  statute,  favor- 
able to  human  liberty.  But  the  payment 
al  the  fine  certainly  can  go  no  further  than 
relief  from  imprisonment  tor  Its  satisfac- 
tion. It  cannot  satisfy  the  costs;  and,  in 
tlie  absenw  at  the  costs  bdng  paid  or  se- 
cured as  required  by  the  statute,  the  plain 
legislative  intent  Is  that  they  shall  be  sat- 
isfied by  sentence  to  hard  labor  for  the 
eoanty.  If  taie  present  case  were  before  us 
on  direct  appeal,  we  would  have  the  de- 
fendant in  the  attitude  of  absurdly  com- 
plaining of  prejudicial  error  in  the  record, 
on  the  ground  that  he  had  been  merely  sen- 
tenced to  bard  labor  to  pay  tbe  costs,  and 
bad  not,  by  preliminary  Judgment,  been 
fSrHt  sentenced  to  satisfy  a  fine  which  he 
himself  had  paid,  or  to  an  Imprisonment 
which  the  lawdldnot  anthorlzeas  an  inde- 
pendent i)enalty  forthe  offense  charged.  It 
in  apparent  that  any  other  constmctlon  of 
the  statute  under  consideration  than  tbe 
one  above  adopted  would  practically  op- 
erate to  repeal  tbe  whole  system  of  hard 
labor  for  the  comities  In  its  bearing  on  a 
lai^  number  of  offenses  which  have  been 
so  punished  uniformlyforthe  past  20years. 

We  think  there  Is  no  reasonable  doubt 
atj  to  the  constitutionality  of  the  act  of 
February 8, 1877,  (Acts  1876-77,  pp.  197, 198.) 
which  vests  in  the  Justices  of  the  peace  Ju- 
risdiction to  tiy  all  misdemeanors  in  the 
countiea  designated.  Thlslegislatire  pow- 
er arises  from  section  9  of  article  1  of  the 
pree»it  constitution  of  1876.  The  phrase 
there  used,  of  "other  misdemeanors,"  is 
Qut  weakened  by  the  previous  enumeration 
(if  Ave  or  six  particular  misdemeanors. 
Anderson     State,  72  Ala.  187. 

Tbe  application  for  the  writ  must  be  de- 
niwl. 

Cloftoh,  J.,  {(tisaentlag.)  Due  respect 
for  my  conviction  as  to  the  proper  inter- 
liretation  of  the  statutes  under  which  tbe 
Jutitice  of  the  i>eace  exercised,  in  this  case, 
the  power  to  Impose  hard  labor  for  the 
costs,  requires  that  I  briefly  state  the  rea- 
sons which  constrain  me  to  dissent  from 
the  opinion  of  the  majority  of  the  court. 

In  Re  Long,  87  Ala.  46,  6  South.  Rep.  828, 
section  4601  of  Code  1886  was  construed  to 
confer  authority  to  impose  biird  tabor  for 
the  payment  of  the  costs  on  conviction  tor 
oUeoBBB  ponlsbable  or  punished  by  fine  only . 


On  the  application  for  a  rehearing,  the  ex- 
tent of  the  modification  of  the  opinion  ren- 
dered on  the  ori^nal  hearing  Is  expressed 
in  the  following  language :  "  To  so  modify 
our  former  opinion  as  to  hold  that  In  aU 
eases  in  which  tbe  defendant  is  sentenced 
to  hard  labor  as  a  pnnlehment  for  the  of- 
fense of  which  he  has  been  convicted,  either 
in  d^anlt  of  the  payment  of  or  confession 
of  Judgment  for  the  fine  assessed,  or  In  eze- 
cution  of  the  original  Judgment,  tbe  court 
may  Impose  additional  hard  labor,  as  pro- 
vided by  section  4604  of  tbe  Code,  tor  the 
paymentof  costs. "  In  that  case  there  had 
been  a  sentence  to  hard  laborundersection 
4603.  I  was  constrained  to  dissent' from 
the  construction  then  placed  upon  the  stat- 
ute, but  did  not  anticipate  it  would  be  car> 
ried  to  the  extent  now  proposed.  I  then 
suggested,  in  my  dissenting  opinion,  that 
the  construction  in  that  case  would  lead 
to  double  sentences  to  hard  labor  for  the 
costs,  should  a  case  arise  In  which  the  de- 
fendant  paid  the  fine,  but  tailed  to  pay  or 
confess  Judgment  for  the  costs. 

In  this  case  tbe  defendants  were  fined 
only.  They  paid  the  fine,  but  failed  to  pay 
or  confess  Judgment  for  the  costs,  as  pro- 
vided by  sectifm  4B»2.  Without  sentencing 
them  to  hard  labor  under  section  4603,  the 
Justice  imposed  hard  labor  for  tbe  county 
tor  the  term  of  eight  months  to  pay  the 
costs,  under  section  4604.  The  question  is 
not  whether  a  defendant  is  to  be  permitted 
to  reeortto  adevlce  of  paying  the  fine, and 
thus  entirely  escape  the  payment  of  the 
costs. 

In  Morgan  r.State,47  Ala.34,ltWtt8  beld 
thatunder  section 4503 theaccused  could  be 
sentenced  to  bard  labor  for  the  county,  as 
therein  provided,  on  failure  to  pay  or  con- 
fess Judgment  for  the  fine  and  costs,  or 
either  of  them,  the  term  of  the  sentence  be- 
ing graduated  by  the  amount  of  the  fine. 
Under  this  construction,  the  Justice  could 
have  sentenced  the  iwtitioners  to  hard  la- 
bor onfallure  to  payor  secure  the  payment 
of  the  costs nndersection  4.^,  though  they 
may  have  paid  tbe  fine,  and  tiien,  under  the 
construction  placed  on  section  4504,  in  Re 
Long,  supra, could  have  Imposed  addition- 
al hard  laborfor  the  costs.  This  necessary 
consequence  was  one  of  the  reasons  on 
which  I  based  my  dissent  in  that  case,  and 
my  concluslontbat  section  4604  was  notln- 
tended  to  be  applied  In  case  of  conviction 
tor  offenses  punishable  by  fine  only.  It 
does  not  necessarily  follow  that  the  peti- 
tioners could  have  escaped  the  payment  of 
the  costs  by  paying  the  fine.  The  sole 
question  is  whether  the  Justice  can  Impose 
hard  labor  forthe  costs  under  section  4504, 
when  no  Judgment  has  been  rendered  that 
the  defendants  periurm  hard  labor  for  the 
county. 

Tbe  highlypRnalcharacterof  section  4B04 
requires  that  it  shall  be  construed  wltii 
"  reasonable  strictness. "  The  rule  of  strict 
construction  should  not  be  so  rigorously 
applied  as  to  restrict  the  language  em- 

Eloyed  In  the  statute  to  Itsllterid  meaning, 
9  the  exclusion  of  cases  which  would  be 
comprehended  within  its  scope,  and  the 
purview  of  the  words  employed,  When  used 
in  their  ordinary  popular  sense,  and  given 
their  generally  accepted  meaning.  But  the 
rule  requires ttaateffect  shall  ba^ven  to  all 
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the  wordB,  unless  obviously  mere  snrplns- 
age;  and  that  no  case  be  held  as  coming 
■within  the  statute  by  construction  which 
does  not  come  within  the  import  of  thelan- 
ffua«e,falrlylnterpreted.  Itnas  been  said: 
"The  purpose  of  the  rale  is  to  prevent  acts 
from  being  brought  within  the  scoptfof  pun- 
ishment because  cuurts  may  suppose  they 
fall  within  the  sptritot  the  law, though  not 
within  Its  terms."  Com.  v.  Coolie,  50  Pa. 
St.  201.  In  no  case  Is  it  permissible  for  the 
court  to  go  beyond  the  plain  meaning  of 
the  phraseology  In  an  effort  to  discover  a 
legislative  Intention  not  clearly  Implied 
from  the  language  employed.  End.  Interp. 
St.  §  S29.  where  the  rale  and  Its  Umitatlons 
are  clearly  defined. 

The  language  of  section  4504  is  plain  and 
Quambiguous.  "If,  on  conviction,  Judg- 
ment is  rendered  against  the  accused  that 
he  perform  hard  labor  for  the  county,  and 
if  the  costs  are  not  presently  paid,  or  Judg- 
ment confessed  therefor*  as  provided  by 
law,  then  the  court  may  Impose  additional 
hard  labor  for  the  county  for  such  period, 
not  to  exceed  eight  months  In  cases  of  mie- 
demeanort  and  fifteen  months  in  cases  of 
felony,  as  may  be  sufficient  to  pay  the 
costs,  at  a  rate  not  less  than  thirty  cents 
per  diem. "  By  its  express  provision  a  Judg- 
ment gainst  the  accused  that  he  perform 
bard  labor  lor  the  county  Is  preliminary 
and  essential  to  the  exercise  m  the  power 
to  ImpoM  bard  labor  for  the  coats.  The 
Imposltton  of  hard  labor  for  this  purpose 
Is  contingent  and  dependent  on  the  concur- 
rent happening  of  the  rendition  of  Judg- 
ment that  the  accused  perform  hard  labor 
for  the  county,  either  as  a  penalty  pre- 
scribed by  statute  on  conviction  for  the 
particular  offense,  or  as  alternative  pnn- 
tebment,  as  provided  by  section  4603,  and 
the  lallureto  presently  pay  or  confess  Judg- 
ment for  the  costs.  It  is  hard  labor  super- 
added to  an  antecedent  sentence  to  the 
sameklndof  punishment,— additional  hard 
labor.  Neither  of  the  events  required  by 
the  statute  can  be  dispensed  with,  nor  la 
either  mere  surplusage. 

Nelson  v.  State.  46  Ala.  1S6,  Is  cited  as  an 
authority  sustaining  the  constractlon  put 
Qpon  the  statute  by  the  majority  of  the 
court.  In  that  case  the  defendant  was 
fined  only.  He  paid  the  fine,  but  refused 
to  pay  the  costs,  and  thereupon  was  sen- 
tenced to  bard  labor  for  the  county  at  the 
rate  of  40  cents  per  diem  to  pay  the  costs, 
the  amount  of  which  and  time  necessary 
to  pay  the  same  were  to  be  ascertained  by 
the  clerk.  The  ruling  was  that  if  a  party 
who,  on  conviction.  Is  punished  by  fineon- 
ly,  falls  to  pay  or  secure  the  payment  of 
the  fine  and  costs,  he  may  be  sentenced  to 
hard  labor  for  the  county  during  the  time 

Srescribed  by  section  3760  of  the  Revised 
ode,  which  corresponds  to  section  4503  of 
Code  1886.  On  the  contrary,  it  is  said: 
"When  both  the  fine  and  costs aronot paid 
by  a  party  found  guilty  on  an  indictment 
for  a  public  offense  punishable  by  fine  or 
Imprisonment  in  the  county  jail,  or  to 
hard  labor  for  the  county,  the  foregoing 
section  [3760]  of  the  Revised  Code  pre- 
scribes the  limit  of  the  period  during  which 
he  may  be  sentenced  to  hard  labor  for  the 
county.  If  f^e  sentence  Is  under  this  sec- 
tion. "  This  Is  the  extent  to  which  that 


case  and  Mo^an  v.  State,  supra,  go.  The 
construction  In  both  Is  confined  to  sec- 
tion 3760,  and  neither  makes  any  allusion 
to  or  purports  to  constrae  the  section  for 
the  Revised  Code  corresponding  to  section 
46M  of  the  present  Code.  It  may  be  dlfil- 
cult  to  see  on  what  ground  ft  was  held  In 
Nelson's  Casethattheclrcult  court  did  not 
err  In  refusing  to  discharge  the  defendant; 
but,  to  be  consistent  with  the  opinion,  it 
can  only  be  based  on  the  ground  that,  the 
sentence  not  being  for  a  definite  period, 
the  defendant  should  beheld  until  he  serves 
the  number  of  days  prescribed  by  section 
8760  of  the  Revised  Code.  Neither  of  the 
cases  la  a  Judicial  constractlon  of  section 
4604. 

The  words  of  section  4604,  being  plain 
and  unambiguous,  leave  no  room  for  con- 
struction or  interpretation.  Amblguitr. 
which  does  not  reasonably  arise  from  the 
language  employed,  should  not  be  attrib- 
uted in  search  of  a  case  which  does  not 
come  within  the  scope  and  fair  meaning  of 
the  phraseology.  When  the  words  are 
plain  and  unambiguous,  the  legislature 
must  be  Intended  to  mean  what  they  have 
clearly  expressed.  Carlisle  v.  Oodwin,  6S 
Ala.  137.  To  construe  the  section  as  au- 
thorizing the  imposition  of  hard  labor  for 
the  costs  on  the  assessment  of  a  fine  only, 
and  afailuretopay  orconfess  Judgment  for 
the  costs,  necessarily  eHmlnates  or  makes 
of  DO  effect  the  material  and  controlling 
words,  **lf,  on  conviction.  Judgment  is  ren- 
dered against  the  accused  that  he  periorm 
hardlabortorthecounty;"  and  toconstrue 
It  as  If  to  read,  "if, on  conviction,  the  costs 
are  not  presently  paid  or  Judgment  con- 
fessed therefor,  as  provided  by  law,  then  " 
hard  labor  for  the  county  may  be  imposed 
for  the  costs  for  the  time  and  at. the  rate 
specified.  It  may  be  that  the  legislative 
policy  Is  to  enforce  payment  of  the  costs 
by  the  Imposition  of  hard  labor,  but  they 
have  seen  proper  to  restrict  It  to  cases  In 
which  the  accused  Is  sentenced  to  perform 
bard  labor  for  the  county.  I  submit,  with 
due  respect,  that  the  construction  now 
placed  on  section  4504,  by  which  a  statute 
highly  penal  in  its  character  Is  extended  to 
cases  which  do  not  come  within  the  scope 
and  fair  meaning  of  thelanguage  employed, 
Is  unauthorized  by  any  established  canon 
of  construction  or  the  adjudged  cases. 

Stonk,  C.  J.  I  concur  in  the  conclusion 
of  Brother  Somervillx  mainly  on  the  fol- 
lowing grounds  * 

Firat.  His  opinion  follows  the  principle 
declared  in  Nelson  v  State,  46  Ala.  186,  de- 
cided in  1871,  and  In  Morgan  v.  State,  47 
Ala.  34,  decided  in  1872. 

Second.  Since  those  decisions  were  an- 
nounced, there  have  been  many  aesBlons  of 
the  legislature,  and  two  codifications  of 
the  statutes,  and  no  change  has  been  made 
In  tlie  law  affecting  the  imposition  of  hard 
labor  for  costs,  except  to  fix  limits  beyond 
which  the  term  cannot  be  extended. 

Third.  The  practice  in  the  trial  courts 
has  been  general,  if  not  universal,  to  im- 
pose hard  labor  for  costs,  it  not  paid  or  se- 
cured, and  this  without  reference  to  any 
previous  sentence  to  hard  labor  for  an  un- 
paid fine. 

In  my  opinion,  an  Interpretation  of  the 
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statatn.  and  a  practice  under  that  inter- 
pretation, hare  become  established,  and  It 
would  be  Injarloua  to  the  admlnlatratlon 
of  the  criminal  law  U  we  were  to  depart 
from  than. 


Stats  ex  ral.  Attobnbt  Gbnbrix.  Sat- 

AOB. 

(Supreme  Omart  of  Alabama.  De&  IS^  1889.) 

bmAcumiT  w  OmoBB— Isvouunox— Jrau- 
DionoH. 

1.  Under  Code  Ala.  1886,  f  4840,  re^uirlnff  the 
attorney  general  to  iastltute  prooeedingB  to  im- 
peach oertwn  (dHoera,  when  it  appeara  from  the  re- 
port of  any  nand  jiirr  that  ai^  snob  ofllcer  tmsht  to 
be  remoTed  lor  any  of  the  causes  enumerated  in  seo- 
tion4S18,  which  Includes  dmnkennesB,  the  Inform  a- 
tton.  If  It  refers  to  the  report  of  a  grand  jary,  aiid 
li  aootmipaDled  by  tt  aa  the  authorization,  Is  prima 
faeU  snmcient,  wttfaoot  apeolfloaUy  aetting  forth 
die  eoDtenta  of  the  report. 

S.  A  report  of  a  grand  jnry,  which  states  that 
an  officer  should  be  removed  **  for  and  on  aooount 
of  his  habitual  dmnkeuness  while  tn  snch  office 
prior  to  and  down  to  the  making  of  this  report," 
sofflcientiT  complies  with  Code  Ala.  $  4889,  requir- 
ing ft  grand  jury,  if  it  find*  that  an  olBcer  ahould 
he  remoTed,  to  report  to  the  ooiirt»  "aetting  forth 
the  facte." 

8.  The  supreme  court  has  no  original  jurisdio- 
tioD  to  consider  a  moUon  to  quash  an  information 
impeaching  an  otDcer,  od  the  ground  that  the  in- 
formation was  not  concurred  in  by  12  jurors,  and 
was  not  based  on  the  eridenoe  of  witnesses  exam- 
ined or  on  legal  documentaiy  eridenoe.  bat  auoh 
objections  must befirst  raised  lathe  coart  towhioh 
the  report  la  presented. 

W.  L.  Marttn,  Attr.  Gen.,  lor  the  State. 
H,  C,  Tompktna  and  Job.  A.  WiUdea,  for 
respondent. 

Clopton,  J.  This  case,  which  Is  aa  Im- 
peachment proceeding  fwalnat  R.  R.  Sav- 
age, Judge  of  probate  of  Cherokee  county, 
instituted  In  this  court.  Is  anbmltted  on  a 
motton  to  quash  the  information  on  the 
fourth,  fifth,  ninth,  and  tenth  grounds, 
and  on  a  demurrer  to  the  other  grounds. 

In  respect  to  the  Impeachment  of  public 
officers,  a  jurisdiction  not  theretofore  ex- 
isting is  created  by  the  constl  utlun  and 
atatutesr  and  the  mode  ol  its  exercise  pro- 
Tided,  to  which  the  proceeding  must  sub- 
stantially conform.  Section  4S40,  Code 
1886,  provides:  "It  shall  be  the  duty  ol 
the  attorney  gCTcral  to  Institute  proceed- 
ings under  this  chapter,  and  prosecute  the 
same  against  any  officer  Included  In  Bec- 
UoD  two,  article  seven,  of  tbecouBtitution, 
[which  lucludes  Judges  of  probate.]  when 
the  supreme  court  shall  so  order,  or  when 
the  goTornor  shall,  In  writing,  direct  the 
sfune,  or  when  It  appears  from  the  report 
of  any  grand  jury  that  any  such  officer 
ought  to  be  removed  Irom  office  for  any 
cause  mentioned  In  the  first  section  of  this 
chapter."  The  causes  mentioned  are : 
"Willful  n^Iectof  duty,  corruption  in  of- 
fice, habitual  drunkenness,  Incompetency, 
or  any  offense  Involving  moral  tui'pltude 
while  in  office,  or  committed  under  color 
thereof,  or  connected  therewith."  Section 
4S18.  Whether  such  proceedings  shall  be  in- 
stltDted  to  not  rested  on  the  dlKcretlon  of 
the  attorney  general;  authorization  In  one 
of  the  statutory  modes  Is  essential  to  up- 
hold the  proceeding.  The  present  informa- 


tion purports  to  be  founded  on  the  report 
of  a  grand  jury. 

The  fourui  and  fifth  objections  are  sub- 
stantfally  the  same,  though  varied  in  form, 
namely,  it  does  not  api)ear  that  the  al- 
lied report  was  made  by  a  grand  jury  of 
Cherokee  county  to  the  circuit  court  for 
that  county.  ,The  Information  recites  that 
the  proceeding  Is  Instituted  on  the  report 
of  a  duly  oiganlzed  grand  Jury  of  Cherokee 
county;  that  It  was  made  to  the  circuit 
court  at  the  July  term, 1889,  and  entered  on 
the  minutes  of  the  court;  and  that  a  certi- 
fied copy,  which  accompanies  the  Informa- 
tion, was  transmitted  to  the  attorney  gen- 
eral. When  the  Information  refers  to  the 
report  of  agrand  Jury.and  is  accompanied 
by  It,  as  the  authorization,  this  Is  prima 
facie  sufficient  to  uphold  the  proceeding, 
without  the  contents  being  apeclflcally  set 
forth  In  the  information  Itself. 

The  ninth  and  tenth  grounds  of  the  mo- 
tion are  that  the  facts  constituting  the 
misconduct  with  which  the  defendant  Is 
charged  are  not  set  forth  In  the  report  of 
the  grand  Jury,  as  required  by  the  statute. 
Section  4839  of  the  Code  declares:  "It 
shall  be  the  dutv  of  every  grand  Juryto  In- 
vestigate and  make  diligent  Inquiry  con- 
cerning any  alleged  misconduct  or  Incom- 
petency of  any  public  officer  in  the  county 
which  maybe  broughtto  thelrnotice;  and 
If,  on  such  Investigation  and  Inquiry,  they 
find  that  such  officer,  for  any  cause  men- 
tlonedlnthls  chapter,  ought  to  be  removed 
from  office,  they  shall  so  report  to  the  court, 
setting  forth  the  tacts,  which  report  shall 
beentered  on  the  minutes.''  It  washeld  la 
State  T.  Seuwell,  64  Ala.  225,  that  setting 
forth  the  facts  In  the  report  Is  essential  to 
the  authority  of  the  prosecuting  officer  to 
Institute iuch  proceeding;  and, though  the 
facts  need  not  bu  set  forth  with  the  accu- 
racy usually  required  In  pleading,  unless 
the  report  contains  a  succinct  statement, 
showing  the  nature  and  description  of  the 
acts  of  the  official  misconduct  charged,  It 
Is  ineufflcient  to  uphold  the  proceedings. 
In  that  case  the  defendant  was  charged 
with  extortion  and  corruption  In  office, 
which  are  conelualons  of  law  from  facts, 
which  may  differ  Indifferent  cases.  The  re- 
port of  the  grand  Jury,on  which  the  present 
Information  Is  based,  Is  as  follows:  "In 
the  discharge  of  our  duties  as  agrand  jury 
we  find,  and  do  hereby  report,  that  R.  R. 
Savage,  Judge  of  probate  In  and  fur  the 
county  of  Cherokee,  ought  to  be  impeached 
and  removed  from  such  office  for  and  on 
account  of  his  habitual  drunkenness  while 
In  such  office,  prior  to  and  down  to  tlie 
time  of  making  this  report."  No  greater 
fullness  of  description  of  the  acta  and  less 
accuracy  of  statement  is  required  In  such 
report  than  in  an  indictment.  In  an  In- 
dictment, it  is  sufficient  to  use  the  n'ords 
of  the  statute  creating  the  offense,  v.'hen, 
by  doing  so,  tlie  fact  or  facts  constituting  - 
It  are  directly  and  expressly  alleged.  For 
Instance,  an  indictment  for  selling  intoxi- 
cating liquor  to  a  man  of  known  Intemper- 
ate habits  is  sufficient,  if  It  describes  the 
oEIenBe  in  the  language  of  the  statute;  and 
a  witness,  having  opportunities  and  ac- 
quaintance, showing  knowledge  of  a  par- 
ticular person,  may  state  that  he  Is  a  man 
of  Intemperate  habits.  Sml^-¥.  State,  55 
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Ala.  1.  When  being  a  common  drunkard 
in  declared  an  otfense.  nn  Indictment  suffi- 
ciently charseB  it  by  the  nee  of  the  term  1^ 
BeU.  Com.  T.  Whitney,  5  Gray,  V7.  Hablt- 
nai  drunkenness  Is  the  effect  of  frequent 
repetition  of  the  excesslTe  use  of  Intoxicat- 
ing liquors.  It  Is  a  tact  of  which  the  term 
Itself  Ifl  descriptive.  Speclfic^  Instances  of 
drunkenness,  or  the  frequency  of  Its  repeti- 
tion, or  the  effect  uptm  the  physical  or 
mental  state  of  the  person,  need  not  be 
alleged.  When  the  offlclal  mfacondnct 
charged  la  a  fact  In  Itself,  and  not  a  con- 
clusion of  law  from  facte,  the  report  con- 
forme  to  the  statutory  requirement  If  It 
describee  the  offense  in  the  words  of  the 
statute  by  which  such  £ict  le  declared 
a  cause  of  Impeachment  and  removal  from 
office.   Trlgg  v.  State,  49  Tex.  645. 

The  other  grounds  of  the  motion  to 
which  a  demurrer  was  interposed  are  that 
the  report  was  not  concurred  In  by  12 
of  the  grand  Jurors,  and  was  not  based 
upon  the  evidence  ol  wltuesfies  examined 
before  the  grand  Jury,  or  upon  legal  docu- 
mentary evidence.  By  our  statute,  as 
well  as  at  common  law,  the  concarrence 
of  12  grand  jurors  is  requisite  to  find  an 
Indictment.  Code,  §  4353.  And  by  section 
4350  the  grand  Jury,  In  the  Inreetigatlon 
of  a  charge  for  an  indictable  offense, 
is  forbidden  to  receive  any  other  evi- 
dence than  is  given  by  witnesses  before 
them,  or  legal  documentary  evidence.  Un- 
der theHe8tatutea,lt  was  ruled  In  Sparren- 
berger  v.  State,  53  Ala.  481,  that  when  It 
appears  that  a  paper,  purporting  to  be  an 
Indictment,  was  not  returned  Into  court 
with  the  concurrence  of  12  of  the  grand 
Jurors,  or  was  found  without  the  evidence 
of  witnesses,  or  legal  documentary  evi- 
dence, it  should  be  quaahed  and  stricken 
fromtheflle.  It  is  Insisted  that  these  rules 
and  statutory  provisions  are  applicable 
to  the  report  of  a  grand  Jury  upon  which 
proceedings  are  to  be  instituted  under  sec- 
tion 4S60.  In  respect  to  Impeachment  pro- 
ceedings! the  report  of  the  grand  Jury  la  an 
informal  accusation,  and  is  in  the  nature 
of  a  presentment  or  instructlone  upon 
which  to  base  and  frame  an  Information. 
Whether  it  Is  necessary  that  12  of  the 
grand  Jury  should  concur  in  such  report, 
or  that  it  should  be  made  upon  other  evi- 
dence than  personal  knowledge,  it  la  un- 
necessary to  decide. 

In  Sparrenberger  v.  State,  supra,  it  was 
held  that  Inasmuch  as  such  objections  do 
not  go  in  abatement,  but  to  the  legal  ex- 
istence of  the  indictment,  the  motion  to 
quash  and  strike  from  the  flies  must  bead- 
dressed  to  the  coui't  upon  whose  records 
or  into  whose  files  the  paper  has  been  In- 
troduced, without  warrant  of  law,  before 
pleading  to  the  Indictment.  Such  motion 
is  an  invocation  of  the  inherent  power  of 
the  court  over  Its  own  records  to  make 
them  speak  the  truth.  That  court  ie 
clothed  with  exclusive  jurisdiction  and 
power  to  expunRc  it  from  the  records. 
When  the  proceeding  Is  not  void,  no  other 
court  has  authority  to  declare  that  the 
record  speaks  a  falsehood.  Its  verity  can- 
not be  collaterally  assailed.  This  court  1b 
without  authority  to  quash  an  Indictment, 
or  strike  a  paper  from  the  files  of  the  cir- 
cuit court,  however  lllf^ally  introduced, 


unless  in  the  exercise  of  Its  appellate  or 
supervisory  Jurisdiction.  So  long  as  it  re- 
mcdna  a  part  of  the  record  we  must, except 
on  appeal  or  writ  error,  receive  and  re- 
gard it  as  absolutely  true.  It  admits  ol 
grave  doubtwhetber  the  rule  as  to  quash- 
ing an  indictment  on  the  statutory  objec- 
tions, that  12  of  the  grand  jurors  did  not 
concur  therein,  or  that  It  was  found  with- 
out legal  evidence,  should  be  extraded  to 
the  report  of  a  grand  jury,  the  basis  of  an 
impeachment  proceeding.  The  statnte  re- 
quires that  the  report  shall  be  entered  on 
the  minutes  of  the  court.  Judicial  action 
is  not  necessary.  No  notice  to  the  officer 
charged  Is  required  or  provided.  It  Is 
questionable  whether,  after  the  report  has 
been  returned  and  entered  on  the  minutes, 
the  accused  wiU  be  permitted  to  go  behind 
it,  and  show  that  it  was  not  found  by  the 
requisite  number  of  juron,  or  wltfaoist 
l^al  evidence.  This  question  we  do  not 
decide.  Be  this  as  it  may.  the  information 
being  an  original  proceeding  In  this  court, 
we  hold  that  such  objections  cannot  be 
taken  advantage  of.  for  the  first  time,  in 
this  court  by  motion  to  quash  the  Infoi^ 
matlon.  Jackson  v  State,  74  Ala.  26.  The 
motion  is  overruled  as  to  fourth,  fifth, 
ninth,  and  tenth  grounds,  and  the  demurs 
rer  to  the  other  grounds  !s  sostalned. 


CoHBBT  et  a/.  T.  New  Orleans  Watbb- 
WoRKS  Co.  et  aJ. 

iBupnmtOowtofLoutaUma.  llagrn,1880.  41 
La.  Ann.) 

HdHIOIFAL  COBPOUTIOlTft— WaTSB  OOHPAHm  — 

OBUOA.TIOK8  or  COXTBICT. 

1.  Act  No.  68  of  1884  does  not  conflict  with  any 
article  of  the  constitution  of  the  state.  Ordinance 
Na  909,  passed  by  tbe  city  In  pursuance  of  said  act, 
is  a  valid  ordinance,  ana  the  contract  made  be- 
tween the  oity  of  New  Orleans  and  the  water- works 
oompany  is  a  legal  contract. 

3.  There  Is  but  one  object  embraced  in  the  title 
of  the  act,  and  all  the  subaivialons  of  the  title  re- 
late to  and  are  Intimately  connected  with  the  prin- 
cipal object  expressed  in  the  title ;  and,  as  all  of 
the  sections  of  tbe  act  relate  and  are  germanQ  to 
the  object  expressed'  in  the  title,  the  act  does  not 
conflict  with  arUcto  89  ot  the  oonstitntion.  It  does 
not  conflict  with  artides  4B,  4G,  67,  and  234,  as  tbe 
act  does  notamend  the  charter  of  the  water-works 
company,  or  grant  any  extra  compensation  to  it. 

8.  The  city  of  New  Orleans  had  the  power  to 
contract  for  a  water  supply,  under  tbe  provialona 
of  her  charter;  and,  having  this  power  to  oontraot, 
the  price,  the  kind  of  water,  and  the  amount,  are 
matters  of  legislative  discretion,  vested  in  thecity 
council;  and  when  the  city  confines  herself  within 
the  limits  of  her  powers  to  contract,  this  legal  dis- 
cretion exercised  by  tbe  city  council  will  not  be  in- 
quired into  by  the  courts,  in  tbe  absence  of  fraud 
and  corrupt  and  extravagant  legislation,  which  are 
beyond  tnelegltimateobjeGtandpuTpOBeof  munic- 
ipal government. 

4.  To  impose  any  public  burden  upon  a  corpora- 
tion not  warranted  by  it«  charter,  and  against  its 
consent,  violates  both  the  state  and  fedenl  conatl- 
tutions. 

5.  A  judicial  decree  interpreting  a  contract  au- 
thorized by  legislative  will  cannot  prevent  the  leg- 
islature from  further  legislation,  authorizing  the 
parties  to  alter  or  amend  this  contract,  or  to  annul 
the  existing  and  make  a  new  and  a  different  oon< 
tract. 

Bermudbz,  C  J.,  and  Fbnmbr,  J.,  dissenting, 

(Si/Hoim*  by  the  Court.)  r".-*r^r^I^ 
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Appeal  from  civil  dlntrlct  court,  parish 
ol  Orleans;  Monroe,  Jud;^. 

Mr.  Breaux.  Mr.  Hall,  and  J.  R.  Beek- 
with,  for  appellant.  JS?.  H.  Farrar  and 
Cariton  Hunt,  City  Atty.,  lor  appellees. 

McEnbbt,  J.  Ed.  Conery  and  other  tax- 
payers, residents  of  the  city  of  New  Orleans, 
broaf^fat  snlt  against  the  New  Orleans 
Water-Works  Company,  and  the  city  of 
New  Orieans,  to  hare  the  existing  con- 
tract for  the  supply  of  water  to  the  corpo- 
ration declared  a  nnlllty.  They  aver  they 
are  tax-payers  of  New  Orleans  In  amounts 
aggregatlDg  $10,000.  They  recite  the  hlR- 
tory  of  the  present  charter,  the  obligation 
growing  out  of  the  city's  attempt  to  sub- 
ject the  property  of  the  corporation  to  tax- 
ation, and  the  Judgment  In  the  case  of  City 
of  New  Orleans  t.  Water- Works  Co. ,  report- 
ed in  86  Iia.  Ami.4S2,  and  that  the  supreme 
court  Interpreted  the  legialatlTe  contract 
contained  In  act  88  of  1877,  which  is  the 
charter  of  said  company,  and  that  the 
water-works  company  bad  no  power  to 
receive  from  the  city  any  greater  amount 
for  a  free  supply  of  water  than  the  sum  of 
$11,484.87.  allowed  the  company  un  its 
reconventlonal  demand  in  that  suit,  as  an 
equlralent.  They  allege  that  the  city  had 
no  authority  to  make  the  contract;  that 
the  contract  Is  ultra  vires  null  and  void, 
Illegal  and  unconstitutional.  They  also 
aver  that  after  the  termination  of  the  suit 
of  New  Orleans  v.  Water-Works  Co.,  the 
cumpany,  not  satisfied  with  the  Judicial 
construction  placed  upon  Its  charter,  in  or- 
der to  obtainan  unjust  advantage  over  the 
city .  procured  theenactment  of  act  60  of  1884, 
and  that,  pretending  to  act  under  this  stat- 
ute, the  city  council  of  New  Orleans  passed 
ordinance  No.  909,  ordering  the  mayor  of 
said  cit7  to  enter  into  a  contract  with  the 
water-works  company,  and  that  said  or- 
dinance 909,  and  the  contract  made  in  pur- 
suance thereof,  were  not  authorized  by  the 
terms  of  act  56  ol  1884.  and  that  the  legis- 
lature never  Intended  that  the  contract  re- 
lations as  interpreted  by  the  supreme  court 
should  be  changed  or  modlflen,  unless  tor 
the  purpose  of  furnishing  the  city  with  clear 
and  filtered  water,  and  that,ifsatd  actcon- 
templated  a  contract  between  the  city  of 
New  Orleans  and  the  water-works  compa- 
ny as  to  the  nature  of  thewater  to  he  snp- 
plled,  then  saJd  act  Is  unconstitutional  and 
void,  and  conflicts  with  articles  45,  46,  67, 
234,of theconstltutlonofthestate.  The  pe- 
'  titlon  pro^  for  an  Injunction.  The  city  of 
New  Orleans  filed  an  exception  to  the  peti- 
tion,—(1)  that  the  plaintiffs'  petition  dis- 
closed no  legal  cause  of  action ;  (2)  that  the 
plalntiffsdiBclosed  no  Interest  or  authority 
to  institute  and  maintain  the  suit,— and 
prayed  that  it  he  dismissed.  Some  years 
after  this  exertion  was  filed,  on  a  change 
of  the  city  administration  the  attorney  of 
the  city  appeared  and  Joined  the  plaintiffs 
in  this  suit.  Complaint  is  made  of  this 
change  of  front  on  the  part  of  the  city, 
and  it  Is  alleged  that  the  city  Is  entopped 
from  filing  a  contrary  plea.  While  this 
may  be  true  as  to  the  city  in  Its  corporate 
or  political  capacity,  it  cannot  oi>erate  on 
the  plaintiffs  (tax-payers)  who  allege  the 
nullity  ol  the  contract.  The  company  also 
filed  an  exception,  alleging  sereral  grounds 


for  the  dismissal  of  thesnlt,  some  of  which 
are  identical  vrith  the  exception  filed  by 
the  city.  But  they  are  so  tntlmatelv  asso- 
ciated with  the  merits  of  the  case  that  we 
will  not  disturb  the  order  of  the  district 
judge  In  overruling  the  exceptions.  The 
water-works  company  filed  an  answer 
pleading  a  general  denial,  and  also  a  sup- 
plemental answer  alleging  other  matters, 
all  of  which,  however,  are  summed  up  In 
maintaining  the  integrity  of  the  contriu^t, 
the  authority  of  the  city  to  make  the  con- 
tract, independent  of  act  66of  1884.  and  the 
constitutionality  of  »aXd  act,  and  the  va- 
lidity of  ordinance  909,  and  the  contract 
made  in  pursuance  thereof.  There  was  a 
Judgment  In  favor  of  the  plalntiffe,  and 
the  water-works  company  has  appealed. 

The  city  of  New  Orleans  purchased  from 
the  Commercial  Bank  the  water-works* 
property  and  franchlsefl^  The  city  under- 
took to  supply  the  Inhabitants  of  the  city 
with  water.  The  experiment  was  dlsas- 
tnius,  and  her  experience  was  that  of  all 
great  municipal  corporations  which  have 
attempted  this  scheme.— an  insufficient 
supply  of  water,  debt,  through  extrava- 
gantandbadmanagement,  andcomplaints 
from  her  dtiiens.  To  rid  hereof  of  this  ln> 
cnmbrance  the  cll7  appealed  to  the  legisla- 
ture for  relief,  and  at  her  instance,  and  In 
answerto  herprayem,  the  present  company 
was  composed,  nnder  the  direction  of  her 
officers.  In  pursuanceof  act  33,  extra  session 
ofl877.  Section  11  of  that  actlsasfollows: 
"Be  it  furtherpnacted, etc., that  the  city  of 
New  Orleans  shall  be  allowed  to  usewater 
from  the  pipes  and  plugs  of  said  company 
now  laid,  or  hereafta*  to  be  laid,  tree  of  any 
charge,  for  the  extinguishment  of  fires, 
cleansing  of  the  streets,  and  for  the  use  of 
all  public  buildings,  public  markets,  and 
charitable  Institutions,  and  that  the  said 
company  shaJl  place,  free  of  any  charge 
whatever,  two  hydrants  of  the  most  ap- 
proved construction  in  front  of  each  square, 
where  a  main  pipe  shall  be  laid,  at  a  suita- 
ble distance  from  each  other,  from  which  a 
sufficient  quantity  of  water  may  be  conven- 
iently drawn  for  the  extinguishment  of  fires, 
for  watering  the  streets,  and  cleansing  the 
gutters,  and  for  any  other  public  purpose; 
that  on  the  squares  which  do  not  front  on 
the  river  the  hydrants  shall  be  placed  on 
opposite  sides  of  the  streets,  at  an  equal 
distance  from  each  other  and  the  comers. 
It  shall  be  the  duty  of  the  said  company, 
whenever  main  pipes  shall  be  laid,  to  sup- 
ply water  for  all  the  purposes  herein  men- 
tioned, at  all  times,  during  the  continu- 
ance uf  this  charter;  and  in  consideration 
thereof  the  franchises  and'  property  of  said 
New  Orieans  Water- Works  Company, used 
In  accordance  with  this  act,  shall  be  ex- 
empted from  taxation, — state,  municipal, 
and  parochial."  For  several  years  the 
company  supplied  the  city  with  water,  and 
no  tax  was  demanded  from  the  company. 
In  1881  the  city  brought  suit  against  the 
company  for  taxes  aaaessed  against  the 
company,  amounting  to  $11,484.87.  The 
company  claimed  that  11  it  had  to  pay  the 
tax  the  city  was  bound  to  pay  for  the 
amount  of  water  supplied  under  the  above 
section,  and  recovered  for  the  sum  of  $40,- 
281.87.  There  was  Judgment  for  the  taxes 
due  the  city,  and  In  favor  ol 
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on  the  reconventlonal  demand,  of  tlie  ex- 
act amoant  of  the  taxes,  as  equivalent  for 
the  water  already  furufshed  the  city.  City 
of  New  Orleans  y.  Water-Works  Co., 36  La. 
Ann.  432.  It  Iscontended  by  plaintiffs  that 
the  decree  In  the  case  fixed  and  determined 
the  reapectlveobllKationaof  thedty  ofNew 
Orleans  and  the  water-works  company, 
and  regulated  the  future  supply  of  water 
to  the  city,  and  the  amount  which  the 
city  should  pay  annually  for  Its  supply  of 
water,  and  the  amount  of  the  taxes  assessed 
against  the  company  as  fixed  in  scUd  suit. 
In  this  case  the  sole  question  was  whether 
or  not  the  property  of  the  coiApaDy  waa 
exempted  from  taxation,  and  It  Inrolved 
the  determination  whether  or  not  section 
ll,Act.33>of  1877  was  void  as  being  in  con- 
flict with  the  constitution  of  1868.  Under 
the  issues  presented  the  court  could  not 
interpret  the  legflslattve  contract  or  char- 
ter of  the  company  in  its  Interests,  because 
the  only  question  was  as  to  the  nullity  of 
one  section  of  the  act.  It  found  ap  to  the 
date  of  the  salt  an  executed  contract  to 
deal  with,  the  consideration  of  whlcb  was 
illegal.  It  declared  the  illegality  of  the 
consideration,  and  ordered  the  amount 
paJd  on  account  of  it  to  be  returned  to  the 
party  who  had  paid  his  part  of  the  obliga- 
tion. The  contract  with  the  city  wasthat 
for  furnishing  water,  without  specifying 
the  amount,  the  city  would  not  collect 
taxes  from  the  company.  The  company 
furnished  the  water,  and  the  city  refused  to 
allow  the  tax.  Tbe  judgment  annulled 
the  contract,  and  returned  to  the  water- 
works company  the  value  of  the  water 
which  they  had  furnished,  and  which  had 
been  fixed  in  the  contract  annulled  at  $11,- 
484.87,  as  the  only  consideration  for  exemp- 
tion from  the  city  taxes.  To  say  that  the 
decision  In  that  case  regulated  the  con- 
tract of  the  parties  in  the  future  as  to  the 
price  of  the  water  to  be  furnished  by  the 
water-works  company  would  be  to  main- 
tain that  this  court  has  made  a  contract 
tor  the  parties  which  they  never  Intended, 
and  which  la  not  warranted  by  any  prom- 
ises in  the  water-works  company's  char- 
ter. The  contract  between  the  city  and 
the  water-works  company  was  made  di- 
rectly by  the  state  at  the  solicitation  of 
the  city.  The  state  withdrew  tlie  privilege 
of  exemption  from  state  taxation,  which 
in  amount  equaled  the  city  taxes.  Thus 
one-half  of  the  consideration  waa  with- 
drawn by  the  state  without  giving  any 
equivalent.  To  have  fixed  the  price  of  the 
water  to  befumished  at  the  exact  amount 
allowed  the  company  in  its  reconventlonal 
demand  would  have  been  unjust.  The 
company  now  pays  in  taxes  twice  the 
amount  found  to  be  due  on  the  reconven- 
tlonal demand.  If  theincreaBe  has  beenso 
great  in  so  short  a  time.  It  is  reasonable  to 
suppose  that  the  increase  will  be  In  great- 
er ratio  In  the  future  with  the  acquisition 
of  additional  property  by  the  company, 
the  increase  in  tbe  valueof  its  present  pi-op- 
erty  with  the  improvement  and  advance- 
ment In  the  commercial  proBperity  of  the 
clt.v,  which  is  so  confidently  predicted  and 
exi>ected.  From  thia  it  will  appear  how 
Inequitable  it  would  have  been  had  the  de- 
cree arbitrarily  fixed  an  amount  to  bepald 
by  the  city  tor  herwater  supply.  Itwould 


have  been  an  amount  never  contemplated 
by  the  legislature  when  it  made  the  con- 
tract for  the  city  and  the  company.  The 
effect  of  the  Judgment  in  the  case  was  to 
destroy  and  annul  section  11  ol  act  83  of 
1877,  extra  session.  One  may  look  in  vain 
in  any  other  paragraph  or  section  of  the 
act  for  any  obligation,  express  or  Implied, 
which  compels  the  water-works  company 
to  furnish  free  water  to  the  city  for  any 
franchise  or  privilege  granted  by  the  state. 
The  water-works  company  was  organized 
at  the  instance  and  invitation  of  tbe  city, 
and  by  authority  of  law.  The  city  can- 
not impose  any  obligation  upon  It  contrary 
to  the  original  grant  without  Its  consent. 
To  impose  upon  it  an  onerous  duty  not 
contained  in  the  charter  would  be  a  viola- 
tion of  state  and  federal  constitutions. 
There  is  no  proviaion  in  thecharter  requir- 
ing it  to  furnish  water  to  the  city  at  any 
stipulated  or  regulated  price. 

In  thn  case  of  the  City  of  New  Orleans  v. 
Telephone  Co..40  La.  Ann. ^,8  South.  Bep. 
BSS,  there  was  almost  a  Bimilar  state  o( 
facta.  The  ct^  had  by  grant  induced  a 
telephone  company  to  establish  an  expen- 
sive plant,  and  gave  it  certain  privileges  to 
erect  its  poles.  Afterwards  she  attempted, 
in  certain  localities,  to  put  a  charge  upon 
600  of  defendant's  poles  at  f5  per  pole. 
There  was  Judgment  lor  tbe  company,  thia 
court  deciding  that  the  compai^  waa  pro- 
troted  by  the  constitutional  right  against 
the  impairment  of  Its  contract.  In  the  in- 
stant case  the  city  promoted  the  organiza- 
tion ofthewater-workscompany,andnow 
seeks  to  impose  upon  It  an  obligation  not 
warranted  by  Its  charter.  "Obvioualy," 
said  the  court  in  the  Telephone  Case,  "  up- 
on the  closest  consideration  of  law  and  Jus- 
tice, the  grant  of  authority  to  defendant, 
when  accepted  and  acted  upon,  became  an 
irrevocable  contract,  and  the  city  la  power- 
less to  set  it  aside  orto  interpolate  new  and 
more onerousconslderations therein.  Such 
has  been  the  well-recognized  doctrine  elnce 
the  Dartmouth  Coll^  Case, 4  Wheat.  618. " 
In  this  case  we  have  affirmed  the  principles 
resting  upon  the  Dartmouth  College  Case, 
under  which  corporatlonB  have  protected 
their  rights  and  franchises,  tfaetitles  to  and 
uses  of  property,  safely  from  any  alteration 
or  Impairment  of  their  rights  and  freedom 
from  increased  public  burdens.  It  has  be- 
come fixed  In  Jurisprudence  by  repeated 
affirmations  for  over  60  years,  and  has  be- 
come venerable  brn^uuHe  announced  and 
maintained  during  this  period  by  the  high- 
eat  Judicial  tribunal  in  the  land  through  a 
succeaaion  of  judges  eminent  for  learning 
and  purity  of  character.  It  would  notyleld 
to  a  peraistent  local  popular  clamor,  and 
will  not  be  reasoned  to  satlafy  local  preju- 
diceand sentiment.  9 Rep.  Amer. Bar Ass'n, 
229.  In  Binghamton  Bridge,  3  Wall.  73,  Mr. 
Justice  Davis  said :  *'  The  security  of  prop- 
erty rests  upon  It,  and  every  succeesful  en- 
terprise is  undertaken  In  tbe  unshaken  be- 
lief that  it  will  never  be  forsaken.  A  de- 
parture from  it  now  would  Involve  dan- 
gers to  society  not  to  be  foreseen,  would 
shock  the  sense  of  Justice  of  the  country, 
and  weaken,  if  not  destroy,  the  respect 
which  has  always  been  felt  for  the  Judicial 
departmentot  the  government."  To  place 
the  cunatnictlon  upon  the  decree  in  the  cam 
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of  City  of  New  Orleans  v.  Water-Works  Co., 
36  La.  Ann.  432,  contended  for  by  plaintiff, 
would  be  to  impoeean  obli^ldon  upon  the 
company  not  warranted  by  its  charter, 
and  would  be  in  violation  of  both  the  state 
and  federal  constltntlons. 

It  will  be  unnecessary  to  go  Into  the  spe- 
cific details  of  the  existing  contract  of  the 
city  with  the  water-works  company.  If 
the  city  had  the  power  to  make  the  con- 
tract, and  confined  herself  within  the  limit 
of  this  power,  the  quantity  and  kind  of  wa- 
ter, the  price,  etc.,  were  matters  within  the 
lM:islativedi8cretionof  the  city  council,  and 
when  this  is  found  In  the  execution  of  the 
contract,  courts  will  not  inquire  Into  this 
discretion.  1  DUl.  Mun.  Corp.  121 ;  Water- 
works Co.  V.  Reed,  15  Atl.  Rep.  10 ;  Intend- 
ant  V.  Pippin,  81  Ala.  645;  Valparaiso  v. 
Gardner,  97  Ind.  2.  When  the  common 
council  of  a  municipal  corporation  is  vest- 
ed with  full  powers  over  a  subject,  and  the 
mode  of  the  exercise  of  such  power  is  not 
Umited  by  the  charter.  It  may  exercise  it  In 
any  manner  most  convenient.  And  when 
a  municipality  has  power,  under  Its  char- 
ter from  thel^slature.to  obtain  a  snpply 
of  water  for  fire  and  domestic  purposes,  it 
will  not  be  enjoined  from  levying  a  tax  to 
Increase  its  supply  when  it  is  alleged  to  be 
ample.  The  extent  of  the  use  of  such  pow- 
er rests  In  its  discretion,  and  the  question 
of  expedloicy  1b  tor  the  municipality,  and 
not  for  the  conrte.  Lucia  Village  of 
Montpelier,  16  Atl.  Rep.  321. 

In  the  case  of  Handy  v.  City  of  New  Or- 
leans, 39  La.Ann. 107,  1  South.  Rep.  598,  this 
court  said:  "The  serious  charge  Is,  after 
all,  that  the  city  has  maladmiuistered  the 
public  thing  respecting  the  lease  of  lier 
wharves.  Under  such  a  complaint,can  the 
petltionera  be  heard?  If  It  could  be  ques- 
tioned whether  the  city,  in  the  ererclse  of 
the  police  power  which  is  inherent  in  all 
municipal  corporations,  could  build  and 
keep  wharves,  and  exact  compensation  for 
the  use  of  the  facilities  derived  from  them 
by  those  enjoying  the  same,  or  convey  and 
transfer  unto  another  that  right,  all  dis- 
cussion on  the  subject  would  be  at  once 
hushed  by  the  positive  and  express  delega- 
tion of  aathonty  in  that  respect  made  to 
the  city  by  the  sovereign,  in  the  charter  un- 
which  she  breathes,  moves,  and  acts. 
•  *  *  It  Is  apparent  that  the  city  was 
formally  vested  by  the  legislature  with  the 
powerof  administering,  by  herself  or  by  the 
agency  of  others,  the  wharves  and  land- 
tn&  dedicated  to  comment.  There  can  be 
no  doabt,  then,  that  what  the  city  has  done 
in  this  r^ard,  In  the  exercise  of  the  police 
power,  can  no  more  be  questioned  than  if 
tfaestateberseltbadacted  directly. "  Inap- 
proving  the  doctrine  expressed  in  First  Mu- 
nicipality V.  Pease,  2  La.  Ann.  538,  the  court 
said:  "The  currectnees  of  the  ruling,  and 
the  Boandness  of  the  views  supporting  it, 
are  not  questioned,  but  the  material  fact 
on  which  the  same  rest  must  not  be  lost 
rilghtof. "  Thefact  referred  to  by  the  court 
was  that  In  the  power  delegated  tothemu- 
nlcipallty  there  was  no  restraint  imposed 
upon  its  discretionary  use;  and,  In  the  lan- 
guage of  First  Municipality  t.  Pease,  "  the 
remedy  for  this  can  be  had  elsewhere  than 
from  the  Judldal  power.  **— in  the  intelligent 
ceuKlae  ol  electoral  poww  devoted  to'leg- 


islative  action  to  compel  the  municipality 
to  confine  Itself  within  fixed  limits.  The 
case  of  Handy  v.  City  of  New  Orleans  was 
remanded  to  be  tried  on  the  merits  solely 
because  the  corporation  of  New  Orleans 
had  transgressed  the  mandatory  prohiiii- 
tlons  of  Its  charter.  In  the  opinion  the 
court  said:  "Courts,  in  paasing  upon  such 
matters,  ought  to  do  so  with  great  caution 
and  due  regard  to  the  legal  discretion 
which  the  sovereign  may  have  vested  in 
such  corporations.  The  causes  for  which 
tax-payers  can  attack  the  acts  of  the  mu- 
nicipality are  succinctly  and  well  defined  in 
this  case.  6»  La.  Ann.  107, 1  South.  Rep. 
693.  It  is  not,  therefore,  even  a  contract, 
nor  the  details  of  contracts  involving  the 
exercise  of  vested  discretion  in  tiie  munici- 
pality, that  can  be  attacked  by  the  tax- 
payers outside  of  and  indepemlent  of  the 
civil  corporation.  To  authorize  such  a 
cause  would  be  to  put  an  end  to  organized 
local  government,  and  to  vest  the  powers 
of  municipal  government  In  the  hands  of 
every  irresponsible,  self-constituted  com- 
mittee, noisy  demagogues,  and  profeaslon- 
al  tax  resisters.  Undn'sucfa  aaystem-Ui^ 
could  be  no  progress,  improvement,  or 
advancement;  there  would  be  no  well- 
paved  streets  and  proper  sewerage,  or  the 
Inauguration  of  effective  sanitary  methods. 
Every  act,  contract,  and  every  exercise  of 
legal  discretion,  would  inevitably  be 
brought  up  for  judidai  investigation.  Dfr- 
lay  and  disorder  would  followin  the  track 
of  fruitless  litigation. 

There  is  no  proof  in  the  record  of  any 
fraud  or  undue  advantage  obtained  by  the 
water-works  company  over  the  city.  The 
motives  which  prompted  the  members  of 
the  i^slature  to  pass  act  66,  and  of  the 
members  of  the  council  In  passing  ordi- 
nance No.  909,  are  beyond  our  power  to  in- 
vestigate. 1  Dill.  Mun.  Corp.  326;  Bnird  v. 
Mayor,  96 N.  Y .  567 ;  VlUavaso v.  Barthet,  39 
La.  Ann.  247,  1  South.  Rep.  599.  The  only 
questions  presented  for  consideration, 
therefore,  are,  did  the  city  of  New  Or- 
leans have  the  power  to  make  the  con- 
tract? and,  if  she  had  the  power,  has  she 
executed  any  restraints  imposed  upon  her? 
And  these  will  involve  an  Inquiry  into  the 
power  of  the  city,  In  the  exercise  of  Its  po- 
lice powers,  to  make  the  contract,  and  Into 
the  constitutionality  of  act  56  of  1884,  and 
the  validity  of  ordinance  No.  &09,  and  the 
legality  of  the  contract.   A  municipal  cor- 

f)oration  possesses  and  can  exercise  the  fol- 
owing  powers:  (1)  Those  granted  in  ex- 
press words  in  the  charter;  (2)  those  nec- 
essarily and  fairly  implied  in  and  incident  to 
the  powers  expressly  granted;  (8)  those 
essential  to  the  declared  objects  and  pur- 
poses of  the  corporation,  not  simply  con- 
venient, but  indispensable.  1  Dill.  Mun. 
Corp.  §  89.  Among  the  declared  objects  for 
which  the  corporation  of  the  city  of  New 
Orleans  was  created  were  to  maintain  the 
health  and  cleanliness  of  the  city,  and  to 
provide  for  the  extinguishment  of  fires. 
City  Charter,  Act  No.  20of  1882,  §  7.  A  sup- 
ply of  water  Is  essential  and  indispensable 
to  acL-ompllsh  these  objects.  The  limit  to 
the  exercise  o  this  powermnst  be  thatth'e 
regulations  have  reference  to  the  comfort, 
safety,  or  welfare  of  society;  and  these 
rights  of  police  regulation,^  insured  to 
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municipal  corporatlone  by  their  charter, 
may  be  from  time  to  time  subject  to  new 
reflations  by  the  state  with  a  view  to 
the  protection  of  the  public  safety,  morals, 
and^ealth,  provided  the  corporation  Is  not 
deprived  by  such  new  regulations  of  any  of 
ItaesaentlaJ  rights  and  privileges.  Cooley, 
Const.  L.lm.  148,708.  In  theexercise  of  this 
right  in  their  proprietary  or  private  char- 
acter, as  distinguished  from  their  public 
character  in  their  responsibility  to  the 
state  as  part  of  the  machinery  of  govern- 
ment, municipal  corporations  do  so,  not 
from  considerations  of  state,  but  for  the 
private  advantage  of  the  particular  corpo- 
ration as  a  distinct  legal  personality ;  and 
as  to  the  exerclseofsuch powers, and  prop- 
erty acquired  thereby.and  contracts  made 
In  reference  thereto,  they  are  to  be  consid- 
ered as  gao  ad  boc  private  corporations. 
1  Dill.  Mun.  Corp.  §66.  The  city  of  New  Or- 
leans,  by  virtue  of  her  inherent  police  pow- 
ers, then,  had  a  right  to  contract  with  ref- 
erecee  to  a  water  supply  for  the  pnblic 
health,  and  to  extinguish  fires;  and,  hav- 
ing the  right,  and  having  made  the  con- 
tract, her  responsibility  Is  to  be  measured 
like  that  of  any  Individual  in  any  civ- 
il or  business  corporation.  The  corpo- 
ration of  New  Orleans  Is  not,  as  urged  In 
argument,  the  ward  of  the  courts.  Her 
contracts  cannot  be  annulled,  except  for 
the  same  caases  that  the  contracts  of 
agents  and  flduclarlee,  and  peraons  of  full 
age  and  capacitated,  may  be  declared  void; 
that  is,  only  when  she  exceeds  her  legal  au- 
thority as  trustee  of  the  people,  or  there  Is 
some  fraud,  either  direct  or  by  Implication, 
In  extravagant  and  corrupt  administra- 
tion. In  which  the  beneficiaries  In  the  con- 
tract were  either  actively  or  constructively 

Sartles,  orfor  someof  the  causes  specified  In 
[andy  v.  City  of  New  Orleans,  39  La.  Ann. 
107, 1  South.  Rep.  593.  In  making  the  con- 
tract now  attacked,  did  the  city  of  New 
Orleans  exceed  any  limitation  placed  upon 
her bythe exerclseofherpollce power?  Her 
charter  is  silent  as  to  any  restriction.  In 
It  there  is  no  regulation  of  any  price  as  to 
the  water  to  be  supplied,  nor  Is  there  any 
restriction  as  to  the  quantity  or  the  char- 
acter of  the  water.  Act  56  of  1884  author- 
izes the  city  to  contract  tor  either  clear  or 
filtered  water,and  gives  the  city  full  discre- 
tion aa  to  price,  terms,  and  conditions. 
The  only  restriction  which  could  operate 
upon  the  contract  is  contained  In  section 
15  of  the  charter  of  the  water-works  com- 
pany, which  prohibits  It  from  fixing  the 
price  of  water  so  that  Its  net  proceeds  of 
the  sale  of  water  exceed  this  limit.  This 
court  has  said  that,  "where  a  municipal 
corporation  Is  authorized  to  impose  a 
whariage  charge  as  a  compensation  for 
keeping  thewharvesin  a  proper  condition 
for  the  safe  and  expeditious  shipping  and 
landing  of  merehandiae,  a  court  will  not 
andertaJie  to  fix  any  limit  to  the  amount 
which  themunloipal  authorities  may  exact 
lor  that  purpose.  The  question  of  the  ex- 
tent to  which  thieright  maybeexercised  Is 
purely  admlnlBtrutive."  First  Municipality 
v.  Pease,  2  La.  Ann.  538.  And  in  the  in- 
stant case  the  city  of  New  Orleans  had  full 
powerto  contract,  without  restraint  as  to 
the  price,  Quantity,  or  kind  of  water,  and 
we  are  not  disposed  to  question  the  ad- 


ministrative discretion  vested  In  the  city 
In  this  respect.  Mayor  v.  Cabot,  28  Oa.  50 ; 
Wellsv  Atlanta. 4Saa. 76;  Watsonv.Tum- 
bull.  84  La.  Ann.  857;  Pickles  v.  Dry  Dock 
Co., 88  La.  Ann. 412.  We  are  of  the  opinion 
that,  independent  of  any  statutory  provis- 
ion subsequently  enacted  autborislng  the 
city  to  contract  for  her  water  supply,  she 
had  lull  and  plenary  power  to  do  ho  under 
the  provisions  of  hercharter.  It  Is  alleged, 
however,  in  plaintiffs'  petition,  that  the 
power  of  the  city  to  make  the  contract 
flows  from  the  provisions  of  act  56  of  1884, 
fuid  for  certain  alleged  vices  in  the  act  it  is 
nnoonstitutional  and  void,  and  conferred 
no  authority  on  the  city  to  make  the  con- 
tract. The  unconstitutionality  of  the  act 
Isnot  to  be  Implied.  The  court,  if  possible, 
win  give  tl>e  statute  effect  when  it  Is  not 
.clearly  unconstitutional.  State  v.  Shake- 
speare, 41  La.Ann. — ,6 South. Rep.592.  It 
is  allied  that  the  act  Is  unconstitutional, 
and  violates  article29,  which  saysevery  law 
Miacted  by  tbe  general  assembly  shall  em- 
brace but  one  object,  and  that  be  expressed 
In  its  title.  The  act  is  entitled  "  An  act  to 
provldeforthe  supply  of  water  to  the  city  of 
New  Orleans  by  the  New  Orleans  Water- 
Works  Company,  in  caaes  of  the  municipal 
taxation  of  said  company;  to  authorize 
provision  to  be  made  for  the  payment  of 
watersupplied  and  to  be  supplied ;  to  pro- 
vide for  obtaining  a  supply  of  clear  or  fil- 
tered water  by  tbe  New  Orleans  Water- 
works Company,  and  to  enable  the  city  of 
New  Orleans  to  contract  for  the  same;  to 
r^fulate  the  payment  of  taxes  Imposed  on 
said  company,  contrary  to  the  exemption 
given  In  its  charter;  and  to  put  Into  effect 
section  11  of  act  No.  88  of  Acts  of  1877, 
extra  session,  In  Instances  of  refusing  or 
contrary  to  the  exemption  therein." 

It  Is  evident  that  the  title  of  the  act  em- 
braces but  one  object,— the  supply  of  wa- 
ter to  the  city  of  New  Orleans, — and  au- 
thorizes the  city  to  makeprovlslonsforthe 
payment  of  the  water,  and  indicates  the 
object  and  purposes  of  the  act.  Every 
subdivision  of  the  titie  rdatea  to  and  la 
intimately  associated  with  the  object  of 
the  act.  There  Is  nootherobjectexpressed 
or  intended  In  the  title  of  the  act  than  the 
main  object  of  supplying  the  city  with  wa- 
ter, and  paying  for  it.  The  sections  of  tbe 
act  are  directly  responsive  to  the  title,  and 
are  germane  and  related  to  each  other. 
No  section  of  the  act  contains  any  object 
different  from  the  one  object  embraced  in 
the  title.  Edwards  v.  Police  Jury,  39  La. 
Ann.  855,  2  South.  P^.  804.  The  act  does 
not  violate  article  57,  because  It  does  not 
grant  an  extra  compensation  to  thewater- 
works  company.  Therewasnoobllgatlon 
on  the  company  to  supply  the  city  with 
water  at  any  price  or  any  quantity.  The 
city  owed  no  servlcefor  which  thecompen- 
sation  was  granted.  Nor  doestheactcon- 
fllct  with  article  46,  as  the  act  does  not  in 
any  way  alter  or  amend  the  charter  of  the 
company.  The  act  authorizes  the  city  to 
contract,  and  designates  the  water-works 
company  as  the  party  with  whom  it  may 
enter  into  tbe  contract.  There  Is  no  priv- 
ilege granted  to  the  company.  It  wasnot 
authorized  to  do  any  act  which  it  could 
not  already  do  by  its  charter;  and  as  the 
charter  of  the  company  was  not  amended. 
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renewed,  extended,  or  explained  by  the  act, 
tt  does  not  conflict  with  article  234.  Act 
50  affects  the  city  of  New  Orleans  In  au- 
thorising it  to  do  acertain  act,— to  makea 
contract  with  a  corporation.  The  pro- 
vision inarticle46  8ayBthattheartlcleahaU 
not  apply  to  tiie  city  of  New  Orleans.  To 
place  iSm  construction  on  the  act  contended 
for  by  plaintJtfb  would  deprive  every  cor- 
poration of  Its  vested  rights  with  which 
the  l^slatare  should  authorize  the  city 
to  contract.  It  Is  difficult  to  see  In  what 
manner  the  act  is  repugnant  to  article 
57,  as  there  was  no  debt  doe  by  the  wa- 
ter-woric8  c<impany  to  the  dtj  which  was 
extln^isbed  or  released,  or  which  was 
aatborized  to  be  extingalsbed  or  released, 
by  said  act.  Uty  ordinance  909  in  entitled 
"An  ordinance  to  carry  ontthesectlon  No. 
66  of  1884,  providlnglor  afuture  watereup- 
ply  frum  the  New  Orleans  Water-Works 
Co.,  to  and  for  the  city  of  New  Orleans 
and  certain  Institutions,  and  r^rulatlog 
the  use  of  water  and  the  payment  there- 
for. "  The  ordinanceregulated  the  amount 
or  the  supply  of  water,  and  flxed  the  price 
at  960  per  annum  for  every  fire-plug,  fire- 
hydrant,  and  fire-well,  to  continue  during 
the  existence  of  the  water-works  com- 
pany's charter.  Thecontractmade  In  pur- 
suance of  this  ordinance  makes  It  a  part  of 
the  contract,  and  is  a  substantial  repeti- 
tion of  it.  Act  56  was  provisional  In  its 
character,  and  could  not  have  effect  except 
upon  certain  conditions,  which  were  un- 
der the  control  of  the  city.  It  was  option- 
al with  the  city  to  make  a  contract  of  the 
kind  under  consideration  with  the  water- 
works company.  If  tbedtyhadthepower 
to  contract  and  execute  a  contract  in  pur* 
saanceotthat  power,  no  individual  tax- 
payers. If  the  city  kept  within  the  extent 
of  her  powers,  can  qaeetion  the  exercise 
of  that  power  and  set  aside  the  at-tlon  of 
the  city  council  authorizing  a  contract 
within  its  legal  discretion.  There  were  no 
contractual  relations  between  the  city  and 
the  water-works  company  for  supplying 
the  cif^  with  water  for  the  purposes  of  ex- 
tinguishing fires,  cleansing  the  gutters, 
and  supplying  the  public  schools,  markets, 
and  pobtlc  inEtftutions.  The  city  and  the 
watei'-works  company  were  free  from  oblf- 
gatlona  to  each  other,  and  each  had  the 
capacity  to  contractfor  said  puri>08e8.  In 
making  the  contract  to  fumiBh  the  city 
with  water  with  the  water-works  com- 
pany all  the  requisitiifl  necessary  to  the  va- 
lidity of  a  contract  were  complied  with— 
First,  the  I^^l  capacity  of  the  parties  to 
make  the  contract:  second,  their  consent 
legally  given ;  tbtra,  a  certain  object  which 
formed  the  matter  of  agreement;  and 
foitrtb,  a  lawful  purpose.  Bev.  Civil  Code, 
art.  1779.  To  set  aside  the  contract,  then, 
there  must  be  errorot  fact  or  of  law,  fraud, 
violence,  or  threats.  Id.  art.  1819.  Not 
any  one  of  these  essentials  to  the  illegality 
of  the  contract  Is  found.  It  Is  said  by 
connsel  for  plahitlffa  that  "if  we  had  noth- 
ing before  us  but  the  charter  of  the  city 
and  the  charter  of  the  water-works,  with 
the  eleventh  section  out,  there  would  be 
some  ground  to  defend  a  contract  of  this 
kind;  but  as  long  as  that  eleventh  section 
to  in  force,  (and  It  will  be  in  force  for  fifty 
yeatB,)  the  legialatoie  has  covned,  by  posi- 


tive enactment,  the  whole  subject  of  apub- 
lic  water  supply  for  this  city,  and  the 
powers  of  the  city  In  reference  thereto  sxe 
necessarily  In  abeyance. " 

The  effect  of  the  judgment  In  the  case  of 
Ci^  of  New  Orleans  v.  Water-Works  Co., 
86  l4a.  Ann.  432,  was  to  annul  and  culminate 
said  section  from  the  charter.  It  was 
the  section  which  provided  for  a  supply  of 
water  to  the  city.  No  other  section  pro- 
vides for  said  supply  of  water,  and  the  sec- 
tion expressly  says  that  "it  shall  be  the 
duty  of  said  company,  whenever  main  pipes 
shall  be  laid,  to  supply  water  for  all  the 

Surposea  herdn  moiuoned,  at  all  times, 
uring  the  continuance  of  this  charter; 
and  In  consideration  thereof  the  franchises 
and  property  of  said  New  Orleans  Water- 
Works  Company,  used  in  accordance  with 
this  act,  shall  be  exempt  from  taxation, — 
state,  municipal,  and  parucbial. "  There 
was  but  one  agreement  to  furnish  water, 
for  only  one  consideration.  In  the  section, 
(the  exemption  from  taxation,)  and  this, 
by  said  decree  in  the  case  refemd  to,  was 
declared  illegal,  and  the  whole  section  was 
annulled.  There  was  not  a  partial  failure 
of  consideration,  but  a  total  and  entire 
failure,  becaase  of  its  illegality.  Rev.  Civil 
Code,  art.  2031 ;  New  Orleans  v.  Sugai"  Shed 
Co.,  86  La.  Ann.  6&1.  The  dty  ofl^ew  Or- 
leans cannot  repudiate  the  consideration 
whlchshewas  topay,andclaim<nll  theben- 
eflts  in  her  favor.  Aa  ageneral  rule,  ajudg- 
ment  rendered  by  a  court  of  competent  ju- 
rlsdlctlon,  directly  upon  a  point  at  issue,  Is 
a  bar  between  the  same  parties.  As  we 
have  previously  stated,  the  only  point  at 
Issue  In  this  case  of  City  of  New  Orleans  v. 
Water*Workfl  Co.,  86  La.  Ann.,  was  the  ex- 
emption from  taxation  of  the  property  of 
the  company,  the  l^allty  of  section  11  of 
the  charter,  and  the  amount  to  berestored 
to  the  company,  which  It  had  paid  on  the 
annulled  contract.  Section  11  was  the 
very  section  of  the  charter  dimctly  at  issue. 
"But  there  must  be  an  identity  of  parties, 
of  capacity,  of  object,  and  of  cause  of  ac- 
tion. One  of  these,  at  least.  Is  lacking 
here. "  Stats  v;  Jumel.  30  La.  Ann.  868. 

Therelsno  question  presented  In  this  case 
of  tlie  exemption  of  the  water-works  com- 
pany from  taxation;  norls  the  amountal- 
lowed  said  company  on  its  reconventional 
demand  at  Issue.  There  is  no  f  ac  t  a  t  Issue  In 
the  case  of  New  Orleans  v.  Water-Works  Co., 
refeiTed  to,  at  issue  In  the  instant  suit.  The 
matter  at  issue  In  the  instant  case  Is  as  to 
the  authority  of  the  city  to  make  the  con- 
tract now  existing  between  the  city  and 
water  company,  the  constitutionality  of 
act  56  of  1884,  and  the  validity  of  the  con- 
tract made  in  pursuance  thereof.  Itis  not 
doubted,  if  act  56  is  cunstltutlonal,  and  the 
conlracc  is  within  the  legislative  provision, 
that  it  is  a  valid  contract.  If  the  opinion 
in  the  case  of  City  of  New  Orleans  v.  Wa- 
ter-Works Co.,  36  La.  Ann.  4S2,  Interpreted 
the  legislative  contract  In  the  charter  of 
the  company  with  the  city  of  New  Orleans, 
this  certainly  did  not  prevent  the  legisla- 
ture from  authorizing  the  city  to  make  an- 
other contract.  The  new  contract  for  a 
water  supply  differs  In  many  respects  from 
thatwhlch  was  section  11  of  the  company's 
charter.  The  preamble  to  the  act  56,  au- 
thorizing Idle  city  to  contract  with  the  wa- 
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ter-vorln  company^  redlva  the  reason  for 
Its  enactment.  Thestate,  in  tbe  exei^rlBe  of 
hersoTereifrnty,  had  thenndoubted  rlfcbtto 
act  In  the  matter  of  the  authoriuitlon  of 
the  city  to  contract  for  the  purposes  em- 
bodied In  the  act.  State  v.  Shakespeare,  41 
La.  Ann.  — ,6  South.  Sep.  592.  Thelegisla^ 
ture  having  the  powertoauthorlze  theclty 
council  to  enact  ordinance  909,  the  ordi- 
nance hae  the  effect  of  an  enactment  of 
the  l^lslature.  Roderick  Whltaou,  4  N. 
y.  Supp.  112.  It  Is  difficult  to  understand  In 
what  manner  the  decree  in  case  of  New  Or- 
leans T.  Water- Works  Co.  could  estop  the 
legislature  tromenactlngsuch  lawsasltde- 
creed  necessary  for  the  welfare  of  the  city  in 
authorizing  her  to  make  a  contract.  The 
city,  Uke  a  person,  having  the  power  to  do 
Bo,  can  alter,  change,  or  abrogate  her  con- 
tracts with  the  consent  of  the  other  con- 
tracting party.  Therefore,  if  thecity  and  the 
water- works  company's  relations  were  es- 
tablished by  said  decree,  they  could,  with 
legiBlattve  consent,  make  another  and  a 
different  contract.  The  dty  was  getting 
her  water  supply  for  the  price  of  the 
amount  oftaxeeowed  her  by  the  company. 
In  the  exercise  of  her  prerogative  she  had 
the  contract  annulled.  That  In  a  new  con- 
tract she  has  fixed  a  different  price  for  her 
water  is  a  matter  which  concerns  her  In 
the  exercise  of  her  administrative  func- 
tions. IttPas  her  own  choice,  her  own  act 
of  administration,  and  we  are  not  called 
upon  to  dther  commend  or  condemn  this 
exercise  of  this  discretion.  The  dty  does 
not  donate  the  price  of  the  water,  aa  fixed 
Jn  the  contract,  to  the  water-works  com- 
pany. The  city  Qses  one-third  of  the  active 
amount  of  the  water  pumped  by  tbe  com- 
pany. Edwards*  report  shows  that  the 
value  of  the  water  used  by  the  city  when 
she  operated  the  water-works  amounted 
to  f80,000.  The  pressure  was  then  16  feet. 
Now  it  Is  60  feet.  Cionsequently  there  Is  a 
greater  supply  now  than  when  the  city 
owned  tAie  plant,  and  operated  it,  and  the 
city  pays  now  $24,000  less  than  tbe  vaJua^ 
tlon  at  thattime.  It  does  notappearthat 
the  city  pays  more  for  her  water  supply 
than  any  other  consumer.  Tbe  fact  is  she 
pays  leas,  and  gets  her  water  at  reduced 
rates. 

To  an  Impartial  mind  there  can  be  no 
doubt  but  that  the  dty  has  reaped  great 
advantages  from  the  operation  of  tbe  wa- 
ter-works by  the  present  company.  A 
large  floating  and  bonded  debt  has  been 
extinguished,  aggregatiug  $1,516,000.  The 
city  is  saved  an  annual  deficit,  and  owns 
shares  In  the  company  valued  at  over  a 
quarter  of  a  million  of  dollars,  which,  it  Is 
probable,  will  Increase  in  value,  from  which 
she  derives  a  revctnue.  She  also  receives  a 
Ini^and  increasing  amount  from  atax  on 
the  property  of  the  company.  These  ad- 
Tftntages  resulting  to  the  city  from  the 
charter  granted  tc)  the  company  would  ap- 
pear to  be  sufficient  for  tbe  exclusive  privi- 
lege for  a  term  ol  years  of  furnishing  water 
to  the  inhabitants  of  the  city.  The  privi- 
leges to  the  company  can  scarcely  be  called 
a  monopoly,  because  It  is  doubtful  If  the 
city  could  have  allowed  any  company  to 
undertake  the  reeponBlblllty  of  furnishing 
the  city  without  at  least  a  guaranty  of 
some  protection,  not  agcdnst  competition. 


but  against  annoyances  from  Irresponsible 
companies,  whose  existence  would  pass 
away  on  the  payment  of  a  price.  The  wa- 
ter-works company  undertakes  to  perform 
a  function  of  municipal  government,  and 
thecity,  which  ownBSharesin  thecompany, 
and  is  otherwise  Interested  pecuniarily, 
is  represented  on  the  board  of  directors.  The 
water-works  company  Is  therefore  a  pub- 
lic corporation, established  and  created  by 
tbe  state  to  do  and  perform  a  public  work 
for  the  benefit  of  a  political  subdlvlsloo  of 
the  state, — a  monopoly  created  for  public 
advantage.  We,  therefore,  are  not  im- 
pressed with  the  statement  made  by  the 
counsel  that  the  price  paid  by  thecity  for 
her  water  supply  Is  a  disguised  donation. 
Had  It  even  a  semblance  of  such  we  would 
not  hedtateto  say  that  It  was  corraptand 
extravagant  l^alatlon  on  the  part  of  the 
city  council  that  authorized  the  mayor  to 
make  the  contract,  and  as  such  is  beyond 
the  lefritimateobjfcctand  purpose  of  munic- 
ipal government,  and  within  the  rule  ex- 
pressed in  Handy  v.  City  of  New  Orleans, 
referred  to. 

We  conclude  that  act  66  of  1884  does  not 
violate  tbe  constitntion  of  the  state,  and 
that  ordinance  909.  passed  by  the  city 
council  In  pursuance  of  said  act.  is  a  valid 
ordinance,  and  that  the  contract  made  be- 
tween the  city  of  New  Orleans  and  the  wa- 
ter-works company,  in  pursuance  of  the 
power  vwted  In  said  city  by  Its  present 
charter,  and  by  said  act  66  of  1884,  and 
said  ordinance,  dated  Sd  day  October,  1884, 
and  passed  before  J.  D.Taylor,  notary  pub- 
lic, on  said  day.  Is  a  legal  and  valid  con- 
tract. It  isthereforeorderedandadjudged 
and  decreed  that  the  Judgment  appealed 
from  beavolded  and  reversed  and  annulled, 
and  It  Is  now  ordered  that  plaintins'  de- 
mand be  i-e]ected,  the  injunction  issued 
herein  dissolved  and  set  aside,  and  the 
plaintiffs,  tax-payers,  pay  costs  of  both 
courts. 

PocB*,  J.,  {conenniDg.)  Under  ray  un- 
derstanding of  the  pleadings  the  vital  Is- 
sues in  this  case  Involve  the  discussion  of 
the  legal  effect  of  the  Judgment  of  this 
court  In  the  case  of  New  Orleans  v.  Water- 
works Co., 36  iM.  Ann.  482,  on  the  contract 
between  the  city  and  the  company  under 
date  of  October  8,  1884,  on  ordinance  Nu. 
9(H),  In  obedience  to  which  the  contract 
was  entered  into,  and  on  act  No.  56  of  the 
legislature  of  1884,  on  which  the  ordinance 
was  predicated,  and,  finally,  the  alleged 
unconstitutionality  of  that  act  of  the  leg- 
islature. The  main  contention  on  the  first 
branch  of  the  discussion  is  that  the  Judg^ 
ment  in  question  was  a  bar  by  estoppel  or 
res  Judicata  to  the  execution  of  the  con- 
tract between  the  city  and  the  waters 
works  company  herein  sought  to  be  an- 
nulled and  set  aside,  and  lucidentaily  to 
the  operation  of  act  No.  66,  which  is  In- 
rokedaBauthorityfor  thecontract.  With- 
out yielding,  but  adding  to,  the  views  ex- 
pressed in  mydissentlngoplnion  Inthecase 
reported  In  36  La.  Ann.  432, 1  fully  recog- 
nize the  effect  of  the  Judgment  rendered  by 
the  majority  of  the  court  In  that  cause, 
and  hence  I  do  not  propose,  as  duty  en- 
Joins  me,  to  ignore  or  avoid  Its  absolute 
authority.  From  the  pleadln&M  ki  that 
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case  It  appears  that  the  action  of  the  city 
waa  simply  aud  exclusively  to  recover  Its 
tfixes  for  the  year  1R81  from  the  water- 
works company,  without  any  reference  to 
the  contract  contained  In  section  11  of  act 
So.  33  of  1877.  or  to  any  contractual  rela- 
tiona  exletluf;  between  the  parties  to  the 
antt.  The  prayer  o<  the  petition  reads: 
"  Whertfure  petitioner  prays  that  the  New 
Orleans  Water-Works  Company,  for  ac- 
count of  Its  shareholders,  be  duly  cited  to 
answer  this  petition,  and,  after  due  course 
of  law.  that  defendant  be  condemned  to 
pay  petitioner  the  eam  of  ^11,4S4.87,  with 
10  per  cent,  per  annum  interestfrom  March 
31,  1881,  till  paid,  with  Hen  prlvile^  and 
right  of  pledge  on  l^e  property  herein  de- 
scribed," etc.  For  d^oute  the  company 
urged  Its  exemption  from  municipal  taxa- 
tion under  the  provisions  of  act  No.  83  of 
lS77,and,ln  case  It  should  beheld  liable  for 
the  taxes  claimed.  It  pleaded  In  reconven- 
tion the  value  of  the  water  furnished  to 
the  city  during  the  year  (or  which  the  taxes 
were  sought  to  be  enforced.  The  prayer 
of  the  emended  answer  was  in  the  foUow- 
ing  words:  "Wherefore  this  respondent, 
waiving  no  part  of  Its  original  answer 
except  as  hereby  amended,  prays  that  it 
have  Judgment  In  Its  favor,  declaring  valid 
and  enforcing  said  exemption  from  tbe 
taxes  of  the  city  of  New  Orleans  of  ISSl  In 
this  suit  sought  to  be  recovered  and  re- 
jecting plalntlflB'  demand;  and, if  this  be 
refused,  then  that  respondmt  have  Judg- 
moit  condemning  the  CII7  of  New  Orleans 
to  pay  unto  It  the  sum  of  $40,281.S7»  with 
legal  interest  from  December  81, 1881,"  etc. 
The  Judgment  ol  the  lower  court  was  In  fa- 
vor of  the  city  for  $11.4^.87,  and  in  favor 
of  the  company  for  940,281.87,  and  interest. 
The  decree  of  this  court  was  as  follows: 
"It  is  therefore  ordered,  adjudged,  aud  de- 
creed that  the  Judgment  appealed  from  be 
amended  by  reducing  the  principal  of  the 
amount  allowed  defendant  on  its  recon- 
ventional  demand  from  (40,281.87  to  fll,- 
484.87,  and  that  as  thus  amended  thesame 
be  now  affirmed,  defendant  to  pay  cost  of 
this  appeal."  As  grounds  for  its  decreethe 
court  held.  In  substance,  that  the  exemp- 
tion from  taxation  provided  for  In  the  act 
of  18T7  was  null*  and  "  that,  to  the  extent 
that  this  subjection  to  taxation  destroys 
or  Impairs  the  consideration  upon  which 
refits  the  contract  of  defendant  to  supply 
free  water  to  the  city,  defendant  Is  un- 
doubtedly entitled  to  relief,  but  to  that  ex- 
tent only."  From  the  consideration  of 
those  premises  it  must  appear  very  clearly 
that  the  court.  In  its  decision,  was  dealing 
wiUi  a  well-defined  and  restricted  Issne, 
which  it  disposed  of  by  Interpreting  the 
contested  contract  as  It  stood  at  the  time, 
and  that  tbe  court  did  not.ae  It  could  not, 
attempt  to  fix  the  contract  for  the  future 
and  for  all  time  to  come.  Such  a  preten- 
sion would  have  iDToIved  thecuurt  Intoju- 
dfclal  l^slatlon  of  the  most  reprehensible 
character.  While  the  Judgment  thus  ren- 
dered coold  not  have  been  pleaded  techni- 
cally as  res  Judicata  In  a  suit  between 
the  same  parties  for  taxes  of  a  subsequent 
year,  met  by  the  defense  of  exemption  un- 
der the  charter  of  the  company.  It  is  unde- 
niable, under  well-established  Jurispru- 
^nce,that  the  detenseconld  have  been  suc- 


cessfully met  by  the  plea  of  estoppel  by  rea 
aeit/r't^'cata, predicated  on  tbedeclslon  now 
under  discussion,  and  thattbe result  would 
have  been  asimllar  Judgment  allowing  the 
city  its  taxes  in  the  amount  according  to 
the  assessment  and  the  rate  of  taxes  for 
that  particular  year,  and  allowing  a  Judg- 
ment in  reconvention  and-  tor  the  same 
amount  tothedefendantcompany.  Hence 
it  follows  that  If  the  company  was  before 
the  court  in  this  case,  seeking  to  enforce 
the  provisions  of  the  contract  created  by 
act  No.  33  of  1877, It  would  be  amenable  to 
the  same  plea.  But  Is  that  the  case  before 
us?  By  no  means.  From  plaintiffs'  own 
pleadings  it  appears  that  since  the  rmdition 
of  thejudgmentlnqnestlon  a  new  contract 
has  been  entered  into  between  the  city  and 
the  company,  touching  the  supply  of  water 
by  the  latter  to  the  city ;  and  the  very  ob- 
ject of  this  action  is  to  annul  the  contract 
on  the  ground  of  its  allege<1  illegality.  As- 
similating this  suit  to  an  action  by  the 
company  tor  the  enforcement  of  its  con- 
tract, which  la  correct,  plaintiffs  contend 
that  tbe  previous  judgment  of  thlacourt  ia 
a  bar  by  estoppel  of  res  Judicata  to  tbe 
right  of  the  company  "to  recover  a  Judg- 
ment for  the  fall  value  of  its  water  supply. 
Irrespective  of  the  amount  of  taxes,"  or, 
in  other  words,  to  seek  judical  enforc^nent 
of  tbe  new  contract  executed  in  October, 
1884.  At  the  Inciplency  of  the  litigation  the 
city  was  in  fact  and  in  law  a  party  defend- 
ant. Hence  the  snlt  did  not  embrace  the 
same  parties,  either  in  fact  or  in  the  same 
character  and  capacity.  But  in  the  prog- 
ress of  the  litigation  tbe  city  shifted  her 
position,  and  now  she  haspractically  made 
herself  a  party  plaintiff,  and  it  may  be  con- 
ceded that  the  parties  are  the  same  In  the 
two  suits.  But  thecauseof  action  and  the 
subject-matter  are  not  the  same. 

In  the  previous  suit  the  subject-matter 
of  tbe  litigation  was  the  contract  created 
for  the  parties  by  the  act  of  1877.  In  the 
present  case  the  subject-matter  is  the  con- 
tract made  by  the  parties  for  themselves 
on  the  3d  of  October,  1884,  aud  which  had 
been  voluntarily  executed  by  both  from 
that  day,  at  least  up  to  the  day  that  the 
city  shifted  her  position.  'In  the  previous 
suit  the  cause  of  action  on  tbe  part  of  the 
city  was  the  raiftircement  of  her  taxes,  and 
on  the  part  of  the  company  Its  alleged  ex- 
emption from  taxation  under  tbe  contract 
as  then  existing,  or,  in  the  alternative,  the 
payment  of  the  value  of  the  water  supplied 
to  the  city  during  the  year  for  which  the 
taxes  were  claimed.  In  the  present  case 
the  cause  for  action  on  the  part  of  the 
plaintiffs  Is  the  allseed  nullity  of  the  con- 
tract of  October  3,  1884,  and  tbe  defense 
rests  on  Its  alleged  validity  and  binding 
force, and  In  this  casethe  question  of  taxa- 
tion or  exemption  has  entirely  ceased  to 
be  a  factor.  If  thesuit  In  the  case  in  36  La. 
Ann.  bad  been  between  natural  persons, 
Involving  the  construction  of  an  existing 
contract  between  them,  and  bad  resulted 
in  a  Judgment  annulling  or  materially 
modifying  the  contract,  there  certainly 
could  have  existed  no  legal  Impediment  in 
the  way  of  the  same  parties  to  have  made 
a  new  contract  on  the  same  subject-mat- 
ter. Now,  if  subsequent  litigation  had 
arisen  between  the  same  parties  touching 
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the  conBtructlon  or  vaJIdlty  of  the  new 
contract  executed  by  them,  tt  le  surely  ae 
clear  that  neither  ol  them  cuuld  have  beeu 
met  by  a  plea  In  bar  of  estoppel  by  res  ad' 
Judicata  to  mattere  in  the  new  contract 
not  discuseed  or  Judicially  determined  in 
the  prerloua  litigation  betwerai  the  same 
parties. 

I  have  taken  the  pains  to  examine  the 
authorities  relied  on  In  support  ol  the  ap- 
plication of  the  plea  of  estoppel  by  rea  aid- 
Jadicata  to  the  defense  urged  In  the  present 
case,  but  I  have  found  none  which  militate 
ae:aln8t  the  views  I  have  hereinabove  ex* 
preeaed.  They  all  tend  to  establish  the 
familiar  piinclple  that  a  question  once  Ju- 
dicially determined  will  estop  the  further 
as^tatlon  between  the  same  parties  of  the 
same  question ;  but  they  do  not  extend  the 
rule  to  the  pnlnt  herein  contended  for  by 

glatntlDs.  In  our  jurisprudence  the  rule 
as  been  formulated  thus:  "It  matters 
not  under  what  form,  whether  bypetitlon, 
exception,  rule,  or  Intervention,  the  ques- 
tion bepresented;  whenever  thesameques- 
tlon  recurs  between  the  same  parties,  even 
under  a  different  form  of  procedure,  the 
exception  of  res  Judicata  estops."  Pllcque 
V.  Ferret,  13  La.  318;  Sewell  v.  Scott,  35 
La.  Ann..  554.  The  main  reliance  seems  to 
be  on  the  case  of  Beloit  v.  Morgan,  7  Wall. 
621.  On  that  point  the  court  said:  "On 
the  9tb  of  January,  IHSl,  the  appellee  re- 
covered a  judgment  at  law  against  the  ap- 
pellant upon  another  portion  of  these  se- 
curltJes,  though  not  the  same  with  those 
in  question  in  this  case.  The  parties  were 
Identical,  and  the  title  Involved  was  the 
same.  All  the  oblectionn  taken  in  this  case 
might  have  been  taken  In  that.  The  judg- 
ment ol  the  court  could  have  been  Invoked 
upon  each  of  them,  and.  If  It  were  adverse 
to  the  appellant,  he  might  have  brought 
the  declsiOQ  here  by  a  writ  of  error  for  re- 
view. The  court  had  lull  jurisdiction  over 
the  parties  and  the  subject.  Under  such 
circumstances  the  judgment  Is  conclusive, 
not  only  as  to  the  res  of  that  case,  but  as 
to  all  further  litigation  between  the  same 
parties  touching  the  same  subject-matter, 
though  the  res  itself  may  be  different."  It 
takes  no  effort  •to  show  that  the  present 
case  entirely  lacks  one  of  the  essential  ele- 
ments (the  same  subject-matter)  which  Is 
necessary  to  support  the  plea.  The  same 
remark  appUestoallthe  caseswhlchl  have 
examined,  and  particularly  to  those  which 
are  the  most  in  point.  Aurora  v.  West,  7 
Wall.  82;  Adams  v.  Board,39  La.  Ann. 690, 
2South.Bep.  608;  Heroman  v.  Institute,  84 
La.  Ann.  ^6;  and  eight  Louisiana  cases 
cited  In  the  last  decision. 

No  language  used  In  the  decision  under 
discussiun,  either  in  the  decree  or  else- 
where, can  justify  the  inference  that  under 
its  effect  the  city  was  compelled  to  there- 
after exact  taxes  from  the  water-.works 
company,  or,  In  other  words,  that  she  was 
thereby  coci-ced  to  abide  by  the  letter  of 
that  decision.  To  ascertain  the  scope  and 
legal  effect  of  a  Judgment  of  the  supreme 
court  reference  must  be  made  to  the  de- 
cree, whose  terms  must  predominate  as  the 
safest  guide.  "Thedecretal  part  of  a  Judg- 
ment rendered  by  the  supreme  court,  and 
not  the  opinion  or  the  reasons,  afford  the 
proper  test  to  ascert^n  the  matters  which 
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became  rea  Judicata  under  the  decree." 
Succession  of  Hoggatt,  36  La.  Ann.  337; 
PUcque  V.  Ferret,  19  La.  324. 

It  Is  conceded  by  plaintiffs  that  the  city 
could  have  g^ven  her  tax  receipts  to  the 
company  in  exchange  for  the  latter's  re- 
celpts  for  water  supply.  Hence  it  follows 
that  the  city  would  have  entered  Into  a 
contract  different  in  some  terms  from  the 
previous  contract  as  Interpreted  by  this 
court.  Hence  I  conclude  that  the  Judg- 
ment in  that  casewas  not  an  absolute  bar 
to  the  contract  now  sued  on.  And  the  in- 
ference Is  fairly  deducible  from  the  whole 
contention  that  plaintiffs  would  not  have 
complained  If  the  contract  which  they  re- 
sist hart  contained  the  terms  fixing  the 
price  for  the  annual  supply  of  water  at 
some  $21,000,  which  is  the  average  of  the 
annual  taxes  paid  by  the  company  since 
1884.  T  therefore  feel  convinced  that  the 
pith  of  the  complaint  is  leveled  at  the  ex- 
travagance of  the  contract  more  than  at 
the  power  of  the  city  to  make  the  same. 
But,  conceding  for  the  sake  of  ai^nment 
that  the  dedsTon  was  a  l^al  Impediment 
to  the  city's  action,  without  special  legis- 
lative mandate,  that  authority  is  not  lack- 
ing, because  It  flows  directly  from  the  pro- 
visions of  act  No.  56  of  1884.  It  surelycan- 
not  be  seriously  urged  that  the  legislature 
Is  stripped  of  its  power  to  authorise  a  con- 
tract to  have  effect  in  the  futurebyjudlciaj 
Interpretation  of  a  contract,  and  which  at 
the  time  bad  reference  to  the  present  and  to 
the  past  only.  A  very  large  proportion  of 
the  legislation  in  all  the  states  Is  prompted 
by  the  decisions  of  this  court,  and  is  intend- 
ed to  remedy  some  mischief  pointed  out  by 
or  resulting  from  the  utterances  of  the 
courts  of  the  country.  Examples  are,  in- 
deed, too  numerous  to  warrant  an  enumer- 
tlon  of  such  Instances.  Now.  in  dealing 
with  the  subject  in  hand,  the  legislature 
must  have  been  impressed  with  the  thought 
that,  through  her  action,  the  city  had  been 
Instrumental  In  procuring  a  Judicial  decla- 
ration of  the  partial  failure  of  the  considera- 
tions of  a  contract  made  by  the  law-mak- 
ing power  itself.  The  city's  demand  for 
taxes  was  the  first  attempt  made  against 
the  autonomy  of  the  contract  as  framed  by 
the  general  assembly,  and  the  judgment  of 
the  court  operated  the  first  breach  Into  it. 
Thejudlciary  power  interposed  then  no  ob- 
jection to  the  right  of  the  city  to  ask  a 
changeoramodiflcatlon  of  the  solemn  con- 
tract emanating  from  legislative  will,  and 
the  Judiciary  cannot  now  consistently 
abridge  the  unlimited  power  of  the  le^la* 
ture  to  provide  a  mode  to  mend  the  breach. 
The  law-makerhad  full  warrant  to  consid- 
er that  the  contract  which  he  had  made 
forthe  parties  came  outof  the  hand  of  this 
court  in  a  maimed  and  mutilated  condi- 
tion. As  a  resultof the  Judgmentrendered, 
the  water-works  company  was  held  liable 
fortaxes  exigible  as  cash  wltfaoutthe  right 
of  compensating  therefor  the  value  of  Its 
water  supplied  for  the  uses  of  the  city.  All 
itcould  obtalninsatlsfaction  of  its  annual 
water  supply  was  a  judgment  not  execu- 
tory and  not  collectible  within  any  fixed 
or  determined  length  of  time.  Assuredly, 
the  Judgment  did  not  do  absolute,  even- 
handed  Justice.  In  the  leading  opinion, 
which  was  unanimous  when  rendered,  It 
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was  said :  Bnt  for  the  nature  of  the  city's 
claim  heAng  tor  taxes,  compensation  would 
preserve  the  exact  atataa  quo.  We  regret 
tliatthe  dty'e  financial  condition  prevents 
the  Jadprment  against  her  from  being  the 
Immediate  eqaivalent."  On  the  applica- 
tion for  rehearlngthe  opinion  of  the  majors 
Ity  contiilns  the  following  significant  lan- 
guage: "Contingencies  of  this  kind  were 
forceccn,  bnt  tiie  principle  was  stamped  in 
the  act  that,  however  uneqnal  arithmetli> 
ally  these  two  sums  might  be,  they  should 
be  equal  In  the  contemplation  of  the  stat- 
ute, and  that  the  one  should  be  the  exact 
equlvalentof  the  other.  •  •  •  It  would 
be  perfect  equity  thut  the  one  should  com- 
pensate the  other;  but  the  law  interposes 
and  declares  a  tax  not  compensable. " 
These  considerations  naturally  had  great 
weight  on  the  le^slatiTe  mind,  and  they 
doobtless  prompted  the  enactment  of  act 
Ko.  66  of  1R84,  whose  mission  was  to  re- 
move the  l^al  interposition  to  the  admin- 
istration of  absolute  Judgment,  and  to  re- 
store "perfect  equity  "between  the  parties. 
A  better  and  a  purer  motive  of  legislation 
could  hardly  be  presented.  Hence  the  ob- 
ject of  the  statute,  as  expressed  In  Its  title, 
was  "  to  provide  for  the  supply  of  water  to 
the  dty  of  New  Orleans,  by  the  New  Or 
leans  Water-Works  Company,  In  cases  of 
the  municipal  taxation  of  said  company; 
to  authorize  provision  to  be  made  for  the 
payment  of  water  supplied  and  to  be  sup- 
plied ;  to  provide  for  obtaining  a  supply  of 
clear  or  filtered  water  by  the  New  Orleans 
WatovWorks  Compiuiy,  and  to  enable  the 
eil7  of  New  Orleans  to  contract  for  the 
same;  to  r^ulatethepaymentof  taxes  Im- 
posed on  said  company contraryto  the  ex- 
emption given  In  its  charter;  and  to  put 
Into  effect  section  11  of  act  No.  S3  of  Acts 
of  1S77,  extra  session.  In  instances  of  refus- 
ing, or  contrary  to,  the  exemption  there- 
in." 

An  examination  of  the  proTlslona  con- 
tained In  the  body  of  the  act  mnst  satisfy 
the  legal  mind  that  they  each  and  all  tend 
directly  and  exclusively  to  the  primary  ob- 
ject as  foreshadowed  In  the  title  of  the  stat- 
ute, which  is  practically  to  restore  the  per- 
fect equity  between  the  parties  which  had 
been  disturbed  by  the  city's  attack  on  the 
contract  made  by  the  legislature  for  the 
parties  In  the  act  of  1884,  and  by  the  Judg- 
ment of  this  court,  rendered  in  that  case. 
The  actdoesnotpnrportto  amend  or  mod- 
ify the  charter  of  the  water-works  com- 
pany, or  to  provide  for  or  confer  any  ad- 
vantage in  the  fa  vor  of  the  company.  The 
latter'B  power  to  enter  Into  a  contract  with 
the  dty  of  New  Orleans,  or  uiy  other  peT- 
son,  for  water  supply,  Is  derived  from  Its 
charter,  and  It  did  not  need  any  enabling 
leslslationtothatend.  Butitwas  consid- 
ered that  the  dty  was  In  need  of  legislative 
permission  oraathorityto  mend  the  breach 
which  she  hod  made,  or  procured  to  be 
made,  in  the  original  contract.  Hence  the 
anthority  Is  therein  given.  But  the  man- 
date was  not  compulsory ;  It  was  simply 
optional  and  permissive.  Under  Its  au- 
Ifiority  the  dty  was  at  lull  liberty  to  re- 
turn to  the  original  contract,  by  ceasing  to 
exact  municipal  taxesfrarathecompany,or 
to  do  what  Is  suggested  by  plaintiffs  them- 
■elves.  whosay:  "AU  that  thedty  had  todo 
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to  make  the  equity  perfect  was  to  pass  an 
ordinance  directing  the  treasurer  annually 
to  receive  the  water  billot  the  water-works 
In  payment  of  Its  tax-bill."  And  she  was 
also  gl  ven  the  option,  in  case  she  chose  to 
enforce  payment  of  her  taxes,  to  obtain  her 
water  supply  by  paying  therefor  In  anoth- 
er mode.  In  passing  ordinance  No.  909  the 
dty  elected  to  adopt  the  last-mmtioned 
option,  and  tiw  contract  which  she  now 
seeks  to  rescind  was  the  result. 

The  foregoing  analysis  of  tJie  object  and 
provisions  of  act  No.  66  la  of  Itself  an  an- 
swer to  all  the  objections  urged  against  it 
on  constltutionalgrounds.  Asit  is  shown 
to  embrace  but  one  subject.  It  does  not 
violate  article  29  of  the  constitution,  as 
charged  by  plaintiffs.  As  It  gives  an  op- 
tion to  the  city  of  New  Orleans  to  abide  by 
the  oidginal  conlaract  for  Its  water  supply, 
or  otherwise  to  provide  for  the  payment 
thereof.  It  is  not  Ui  conflict  with  article  46, 
which  forbids  the  general  assembly  "to 
authorize  any  parish  or  municipal  author* 
ity  to  grant  any  extra  compensation,  fee, 
or  allowance  to  a  public  officer,  agent,  serv- 
ant, or  contractor. "  Nor  does  It  violate  par- ' 
agrapb  13  of  artide  46,  which  prohibits  the 
general  assembly  from  passing  any  local 
or  Bi>eclal  law  "creating  corporations,  or 
amending,  renewing,  extending,  or  ex- 
plaining  the  charter  thereof. "  As  aJready 
shown,  thestatute  does  not  purport  In  the 
least  to  amend,  renew,  or  explain  the  char- 
ter of  the  water-works  company.  Its  only 
reference  to  the  charter  Is  to  authorize,  or 
almost  to  invite,  the  city  to  abide  by  the 
terms  of  Its  contx'act  as  therein  stipulated. 
It  must  be  considered  as  a  local  or  special 
law  concemlug  acorporation;  but,aaNew 
Orleans  is  that  corporation,  the  prohibi- 
tion does  not  apply  under  the  terms  of  the 
proviso  contained  in  the  paragraph,  which 
says :  "  Provided,  this  shall  not  ap- 
ply to  the  corporation  of  the  city  of  New 
Orleans,  •••.*>  The  only  amendment 
ever  made  to  the  charter  of  the  defendant 
company  as  such  resulted  from  the  Judg- 
ment of  this  court,  la  so  far  as  It  modified 
the  provialons  of  act  No.  83  of  1877,  §  11, 
which  was  the  contract  regulating  the 
water  supply  to  the  dty.  In  passing  act 
No.  56  of  1884  the  legislature  dealt  with  the 
charter  as  it  found  It  then,  altered  from  its 
original  form,  and  its  avowed  object  was 
to  authorise  the  dty,  at  its  option,  to  do 
such  acts  as  were  necessary  to  restore  the 
status  quo  of  the  parties,  disturbed  as 
above  set  forth.  The  Interpretation  placed 
on  the  statute  by  the  parties  to  the  con- 
tract which  It  authorizes  is  not  the  cri- 
terion of  its  constitutionality.  Totesttbe 
constitutionality  of  a  law  by  the  mode  In 
which  the  act  la  executed  Is  surely  a  novd 
canon  of  construction,  which  courts  will 
be  slow  to  adopt. 

As  the  Htatute  does  not  propose  to  re- 
lease the  defendant  company  "  from  any  in- 
debtedness, liability,  or  obligation  •  •  * 
to  this  state,  or  to  any  parish  or  municipal 
corporation  therdn, "  it  Is  not  amenable 
to  the  charge  of  being  violative  of  artide 
67  of  the  constitution.  It,  on  the  contrary, 
seeks  to  enforce  the  obligation  of  the  com- 
pany to  supply  the  city  with  water,  either 
for  exemption  from  taxation,  or  for  ade- 
quate compensation  otherwise  provided 
Digilized  by  vjOOQIC 
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for.  It  la  finally  charge  that  the  statute 
hi  Tlolative  of  article  234,  which  reads: 
"The  graeral  assemhly  shall  not  remit  the 
(orf^tare  of  the  charterof  any  corporation 
now  existing,  nor  rmew,  alter,  or  amend 
the  same,  nor  pass  any  general  or  special 
law  for  the  benefit  of  such  corporation,  ex- 
cept upon  the  condition  that  such  corpora- 
tion shall  thereafter  hold  Its  charter  sab- 
Ject  to  the  provisions  of  thlsconstltatlon." 
As  the  statute  contains  no  r^erence  to  the 
charter  of  the  water-works  company, 
conpled  with  the  purpose  of  renewlnfr.  al- 
tering, or  amending  the  same,  it  is  very 
clear  that  the  company  is  not  In  a  condi- 
tion to  be  affected  by  any  of  the  terms  of 
the  article. 

I  therefore  conclude  that  the  statute  un- 
der dlscusBlon  Is  constitutional,  just,  and 
proper,  and  that  under  Its  prorisloDH  the 
city  bad  ample  authority  to  enter  into  a 
contract  with  the  defendant  company  (or 
Its  water  supply.  Having  reached  that 
conclusion,  the  court  is  powerless  to  con- 
trol the  city  as  to  the  details  of  the  con- 
tract. This  proposition  Is  fully  sustained 
by  the  reasons  and  the  authorities  con- 
tained in  the  opinion  prepared  by  Mr.  Jus- 
tice McEnbrt.  The  price  for  water  supply 
agreed  upon  may  be  excessive,  but  thecon- 
tract  Is  not  attacked  as  fraudulent  or  In- 
spired by  corrupt  motives,  and  It  la  not  In 
fairness  amenable  to  the  charge  of  being  a 
donation,  or  to  the  charge  of  being  over 
92,000,000  for  water  for  43  years  in  excess 
of  what  It  should  reasonably  have  been. 
It  is  in  proof  that  the  average  amount  of 
taxes  paid  annually  to  the  city  by  the 
company  is  921,000,  and  that  she  receives 
an  annual  average  as  dividends  for  her 
stock  inthecompany  of  about  $14,000,  foot- 
ing up  her  receipts  from  that  source  at 
(35,000 annually.  Deducting  thatsnm  from 
the  cost  of  water  under  the  contract, 
(968,840.)  ItappearsthatthedisbursementB 
of  the  city  for  her  water  supply  would  be 
933,S40  each  year,  a  sum  much  less  than 
the  value  of  a  year's  water  supply,  as 
found  by  the  district  Judge  In  the  suit  of  86 
La.  Ann.  It  also  appears  that  under  the 
present  contract  the  water  supply  of  the 
city  would  cost,  annually,  more  than  $60,- 
000  less  than  it  is  shown  by  the  record  to 
have  cost  her  when  she  owned  and  oper- 
ated the  works  herself.  The  contract  la 
therefore  not  fraudulent  or  outrageously 
onerous  and  unreasonable,  no  as  to  war- 
rant Judicial  Interference  with  Its  continued 
existence  or  execution.  I  therefore  concur 
In  the  deexee  herein  made  and  to  be  ren- 
dered. 

BERMnDEZ,  C.  J.,  {dissenting.)  Thlssult 
la  brought  by  citizens  and  tax-payers  for 
the  avowed  purpose  of  preventing  an  in- 
crease of  the  burden  of  taxation,  by  an  un- 
authorized and  Illegal  dlsbureement  of  a 
fabulous  sum  of  money,  by  the  city  of  New 
Orleans,  In  favor  of  the  water-works  com- 
pany. They  claim  that  In  a  controversy 
between  those  two  corporations  In  which 
each  had  a  demand  against  the  other,  the 
city  claiming  taxes  from  the  company  and 
the  company  claiming  the  value  of  water 
supplied  to  the  ''Ity ,  for  the  year  1881 ,  this 
court  interpreted  the  contract  between 
tliem  under  act  No.  88  ot  1877.  and  declared 


that  the  company  had  no  right  to  recover 
from  the  city.  In  any  year,  any  sum  for  the 
water  supply  which  it  was  bound  to  fur- 
nish greater  than  the  amount  of  dty  taxes 
(or  that  year;  and  they  complain  that  In 
derogation  of  the  Jud^nent  thus  rendered 
an  act  No.  66  of  1884  waa  passed  by  the  legis- 
lature, under  which  a  contract  was  entered 
into  by  the  city  of  New  Orleans  and  the 
water-works  company,  the  effect  of  which 
would  be  to  have  the  city  o(  New  Orleiins 
to  pay  to  the  company,  as  the  value  of  the 
water  furnished,  am  enonnona  amount 
over  and  above  that  which,  under  the  1^- 
Islative  contract  of  1887,  as  interpreted  by 
this  court.  It  would  have  otherwise  to  pay. 
They  charge  that  the  act  of  the  legislature 
is  unconstitutional,  and  that  the  contract 
under  it  Is  ill^al  and  void,  and  that,  in 
the  absence  of  tsuch  act,  the  city  would  be 
powerieas  to  oikter  into  such  an  agreement. 

The  d^ense  set  up  naturally  is  tiiecon- 
Btltutionallt7  of  the  act  and  the  validity 
of  the  contract  under  It  or  without  It. 
The  city  of  New  Orieans  is  a  party  to  these 
proceedings.  There  is  no  plea  of  res  Judi- 
cata, filed  to  operate  as  such  In  this  BUi1>. 
The  plaintiffs  and  the  city  claim  irimply 
that  the  Judgmoit  in  qnesl^on  could  not 
be  annulled  and  abandoned  and  dlsr^ard- 
ed  so  as  to  Justify  the  act  and  contract  at- 
tacked. In  the  suit  mentioned  the  city 
claimed  taxes  as  due  for  the  year  1881. 
The  defense  was  that  under  the  terms  ot 
its  charter.  In  consideration  of  Its  supply- 
ing the  city  with  water,  all  the  property 
of  the  company  which  would  otiierwise  be 
liable  to  taxation  had  been  exempted  form- 
ally from  municipal  taxation,  the  condi- 
tion having  been  fulfilled ;  but  that,  U  the 
exemption  was  unconstitutional,  the  con- 
tract was  broken,  lacked  consideration, 
and  became  null,  and  that,  if  the  city  has 
the  right  to  demand  her  taxes,  the  com- 
pany Is  entitled  to  exact  payment  of  the 
value  o(  the  water  it  (uralBbed  to  the  ctt>'. 
After  a  consideration  of  the  (acts  and  of 
the  law  having  a  bearing  on  the  contro- 
versy, the  court,in  a  main  and  unanimous 
opinion  which  remained  undisturbed,  not- 
withstanding an  application  for  a  rehear^ 
ing,  reached  a  conclusion  for  the  reasons 
assigned  that  the  city  could  recover  her 
taxes  and  the  company  the  value  of  the 
water  supplied,  provided  it  did  not  exceed 
the  amount  of  the  taxes. 

It  is  not  essential  for  the  pui^oae  <A  the 
present  controversy  to  consider  tiie  lan- 
guage used  In  both  opinions,  as,  whatever 
It  be,  it  Is  binding  on  the  parties  only  so 
far  as  It  may  conduce  to  the  Justification 
of  tlie  Judgment  rendered,  and  Is  not  abso- 
lutdy  exclusive  of  other  determining  mo- 
ttves  tending  in  the  same  direction.  A  re- 
view of  the  whole  matter  Irresistibly  Im- 

Sresses  the  mind  that  the  jndgm^t  ren- 
ered  Is  made  to  rest  ontheconslderation, 
plausible.  Just,  honest,  and  proper,  that, 
In  the  legislative  intent,  the  price  or  value 
of  the  water  furnished  was  to  fiuctuate  ac- 
cording to  circumstances,  but  so  as  never 
to  exceed  the  amount  of  the  taxes  which 
might  become  due  on  the  property  of  the 
company  for  any  subsequmt  year  what- 
ever. That  Judgment  settled  forever  the 
question  of  the  respective  liability  of  both 
corporations.--the  one  ^^^^^^  ''^P' 
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piled,  the  other  for  Um  taxes  demandable. 
Its  effect,  as  is  that  ol  all  Judgments,  was 
to  close  the  door,  lor  all  time,  to  those  lit- 
igants on  the  subject  of  sach  reciprocal  lia- 
bility the  one  to  the  other.  The  moment 
tbat  Jndginent  was  rendered  it  became  the 
property  of  each  party,  who  then  acquired 
the  rlj^ht  of  uslBg  It  as  an  effectual  shield 
for  protection  against  any  demand  tor 
more  than  It  allowed  to  each  party.  It 
was  not  a  Judgment  intended  merely  to 
settle  thequestion  of  amounts  due  tor  1881 
for  taxes  and  water  supply,  but  one  de- 
signed to  establish  firmly  for  the  future* 
during  the  term  ol  the  existence  of  the  com- 
pany, tbat  In  no  case  would  It  ever  claim 
from  the  city  for  water  supoly  any  amount 
In  excess  ot  tbat  which  the  city  would  have 
the  right  to  demand  for  taxes  due  her. 
The  title  of  owuersblp  which  vested  to  that 
Jadgment  In  the  two  corporations  was  one 
which  could  not  be  divested,  unless  by  a 
mutual  legal  consent;  but,  as  such  con- 
sent was  a  legal  Impossibility,  it  follows 
tiiat  the  Judgment  which  was  thus  ren- 
dered has  never  ceased  to  have  Its  binding 
force  and  effect,  and  that  it  is  fatally  de- 
structive of  both  the  act  of  1884  and  ol  the 
contract  under  it. 

It  isarecognlzed  principle  that,  although 
parties  may  renounce  the  benefit  of  the  au- 
thority of  the  thing  adjudged,  the  courts 
have  the  prerogative  when  such  r^uncla- 
tlon  has  taken  place,  and,  alter  ascertain- 
ing that  the  Judgment  abandoned  would 
beconclnslve  ol  the  new  litigation  b(4ore 
them,  to  refuse  to  try  the  Issue  de  novo, 
latere^  reJpabllcm  at  ait  Snia  Utiam.  It  Is 
pwfectiy  true  that  the  city  of  New  Orleans 
la  a  state  functionary,  created  by  the  sov- 
ereign. Tested  with  necessary  inherent  and 
other  expressly  delegated  rights,  powers, 
and  faculties,  but  It  does  not  follow  tbat, 
OQ  that  account,  the  sovereign  can  diveat 
her  ol  her  property,  appropriate  It  to  Its 
own  nee,  or  give  It  away,  or  Impair  the 
obligations  ol  her  contracts  in  her  favor. 
From  that  stand-point  the  legislature  was 
incompetent  to  deprive  the  city  of  her 
right  of  ownersfalti  to  tiie  Jadgment  ren- 
dered In  her  favor,  whereby  she  was  to  be 
relieved  from  all  amount  exceeding  the 
taxes  due  her  by  the  water-works  com- 
pany, and  which  she  might  have  had  to 
pay  had  not  the  Judgment  expounding 
the  contract  been  rendered.  Surely,  11  the 
dty  could  not,  with  legislative  sanction, 
enter  validly  Into  the  contract  assailed,  It 
was  nitra  rirea  for  her  to  do  so  propria 
motu,  under  the  circumstances  of  this  case, 
for  the  plain  reason  that  she  was  thereby 
abdicating  arbitrarily  advantageous  privi- 
leges and  rights  belonging  to  the  public, 
over  which  she  bad  no  control,  replacing 
them  by  clearly  ruinous  and  crushing  obli- 
gations. 

Those  conslderatlDnR  suffloe,  in  my  opin- 
ion, to  affirm  tiie  findingof  thelowercourt 
rdnslng  to  apply  or  enforce  the  act  at- 
tacked, and  avoiding  the  contract  leveled 
against. 

Fbxnbb,  J.,(d/S8ent/Q^.)  This  Is  a  suit 
by  tax -payers  to  procure  the  Judicial  an- 
nolment  of  a  contract  passed  between  the 
anthoritles  ol  the  dty  of  New  Orleans  and 
Uie  Mew  Orieane  Water-Works  Company. 


by  which  the  city  was  obligated  to  pay 
968,840  per  annum  for  her  water  supply  for 
public  purposes  during  the  period  of  43 
years  from  the  date  of  the  contract.  The 
grounds  of  nullity  alleged  are  that  the 
contract  was  fraudulent  vltm  viras  and 
null,  as  Involving  a  practical  donation  In 
disguise  to  the  company  by  paymmt  to  It 
of  ¥68,340  per  a^num  for  a  water  supply 
which,  under  Its  charter  contract,  the  com- 
pany was  legally  bound  to  furnish  for  a 
sum  not  exceeding  the  annual  taxes  levied 
on  It  by  the  city.  When  this  suit  was 
brought,  the  city,  being  tben  represented 
by  the  same  authorities  which  passed  the 
contract.  Joined  the  defendants;  but,  the 
peraoDnel  of  the  city  administration  hav- 
ing subsequently  changed,  the  city  now 
Joins  the  plaintiffs  in  invoking  a  nullity  of 
the  contract.  The  New  Orieans  Water- 
works Company  was  incorporated  by  an 
act  of  the  general  assembly  of  the  state, 
No.  33  ol  1877,  amended  before  a<»:eptance 
by  act  43  of  1878.  The  charter  conferred 
upon  tfae  corporation  extensive  privU^es, 
including  the  exclusive  privilege,  or  mo- 
nopoly, of  supplying  theclty  of  New  Orleans 
and  its  Inhabitants  with  water,  by  means 
of  pipes  and  conduits,  for  the  term  ol  DO 
years  from  the  passage  of  the  act. 

The  eleventh  section  ol  the  charter  (as 
amended)  is  as  follows :  "  That  the  city  of 
New  Orleans  shall  be  allowed  to  use  water 
from  the  pipes  and  plugs  of  said  company 
now  laid,  or  hereafter  to  be  laid, free  of  any 
charge,  for  the  extinguishment  of  fires, 
cleansing  of  the  streets,  and  for  the  use  of 
all  public  buildings,  public  markets,  and 
charitable  institutions ;  and  tbat  the  said 
company  shall  place,  free  of  any  charge 
whatever,  two  hydrants,  of  the  most  im- 
proved construction,  In  front  of  each 
square,  where  a  main  pipe  shall  be  laid,  at 
a  suitable  distance  from  each  other,  from 
whlcha  sufficient  quantity  of  watermay  be 
conveniently  drawn  for  the  extinguish- 
ment of  fires,  for  watering  the  streets  and 
cleansing  the  gutters,  and  tor  any  other 

Sublic  purpose;  that  on  the  squares  which 
o  not  front  on  therlverthebydrantsshall 
be  placed  on  opposite  sides  of  the  streets, 
at  an  equal  distance  from  each  other  and 
the  comers.  It  shall  be  the  duty  of  the 
said  company,  whenever  main  pipes  shall 
be  laid,  to  supply  water  for  all  the  purpos- 
es herein  mentioned  at  all  times  during  the 
continuance  of  this  charter;  and  In  consid- 
eration thereof  the  franchises  and  proi)erty 
of  said  New  Orleans  Water-Works  Compa- 
ny, used  in  accordance  With  this  act,  shall 
be  exempt  from  taxation,  municipal  and 
parochial."  The  act  was  duly  accepted 
by  the  city  and  by  the  water-works  com- 
pany, and  wasexecuted  without  com  plaint 
or  question  for  several  years.  Under  the 
state  constitution  of  1868.  In  force  at  the 
date  ol  tfae  charter,  tt  was  repeatedly  hdd 
by  this  court  that  the  legislative  depart- 
ment could  not  validly  exempt  any  prop- 
erty from  taxation,  either  by  commutation 
or  in  any  other  manner,  unless  the  proper- 
ty was  "  actually  used  for  church,  Echool, 
or  charitable  purposes."  City  of  New  Or- 
leans V.  Insurance  Co.,  28  La.  Ann.  756; 
Manufacturing  Co.  v.  City  of  New  Orleans, 
31  La.  Ann.  440;  City  of  New  Orleans  v. 
Louisiana  Sav.  Bank,  Id.  8^;  City  of  New 
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Orleans  t.  Bank  of  Lafayette.  27  La.  Ann. 
876;  Cllyot  New  OrleiuiB  t.  People's  Bank, 
Id.  646;  City  of  New  Orleans  v.  MetropolU 
tan,  etc.,  Bank,  Id.  648;  City  of  New  Or- 
leans T.  Railroad  Co..  28  La.  Ann.  498;  City 
of  New  Orleans  v.  Association,  Id.  612; 
City  of  New  Orleans  v.Aeylnni,  81  La.  Ann. 
292 :  City  of  New  Orleans  v.  Louisiana  SaT. 
Bank,  la.  637;  State  v.  Southern  Bank.  Id. 
619.  Availing:  themselTes  of  tbeae  adjudi- 
cations, the  city  aathorltles  then  In  power 
cndertook  in  1881  to  levy  taxefl  on  the  prop- 
erty of  the  water-works  company,  and 
brought  suit  tocoUect  said  taxes, amount- 
ing to  the  sum  of  $11,484.87.  In  that  suit  the 
water-works  answered,  pleading  the  stat- 
utory ezemptlou  as  a  bar  to  the  clt^^'s  ao 
tlon ;  aTemng  that  theexemptlon  was  the 
Bole  consideration  of  Its  obligation  to  fur- 
nish tree  water  to  the  city ;  and  that,  if  the 
exemption  was  denied,  It  was  entitled  to 
recover  from  the  city  the  value  of  the  wa- 
ter supplied  during  the  year,  viz.,  the  sum 
of  940,000,  for  which  It  prayed  Judgment 
in  i-econventlon.  In  the  court  of  first  In- 
stance there  was  Jndgment  In  favor  of  the 
dty  for  the  tax,  and  In  favor  of  the  water- 
works company  for  the  whole  amonnt  ot 
Its  reconventlonal  demand.  The  ease  was 
then  appealed  to  this  court,  and  our  decis- 
ion therein  Is  reported  In  86  La.  Ann.  432. 

There  was  and  could  be  no  doubt  as  to 
the  nullity  of  the  legislative  exemption 
from  taxation.  As  to  that  even  the  dis- 
seatlng  Judge  declared  that  there  conld  be 
"but  one  opinion."  It  bad,  Indeed,  been 
placed  beyond  controversy  under  the  doc- 
trine of  sUtre  decisis.  The  fight  was  on 
the  question  of  the  effect  of  that  nuUitynp- 
on  the  obligation  of  the  defendant  to  fur- 
nish free  water.  To  place  beyond  dispute 
the  nature  of  the  question  Involved,  and 
the  sharpness  and  clearness  with  which  It 
was  presented.  It  Is  well  to  quote  from  the 
opinions  In  the  case.  In  the  leading  opin- 
ion it  Is  said:  "The  position  of  defendant 
•  •  •  is  that  the  exemption  from  taxa- 
tion was  the  sole  consideration  of  the  de- 
fendant's obligation  to  furnish  the  city 
with  free  water,  and  that,  when  the  city 
elected  to  claim  lt«  taxes,  It  released  the  de- 
fendant from  Its  entire  obligation  to  fur- 
xUsh  free  water,  and  became  bound  to  pay 
for  all  the  water  used.evra  though  exceed- 
ing, as  it  does,  threefold  the  taxes."  An- 
o^er  opinion  was  rendered  on  an  applica- 
tion for  a  rehearing,  (page  436.)  In  which 
it  was  said:  "The  argument  *  re- 
solves Itself  Into  a  single  proposition,  /.  e., 
that  the  eleventh  section  of  the  act  dis- 
tinctly and  in  terms  declaresthe  watersup- 
ply  to  be  the  consideration  of  theexemp- 
tlon from  taxation,  which  declaration  the 
court  can  ndther enlarge,  restrict,  nOroth- 
erwlse  alter,  and  the  inevitable  conse- 
quence is  that,  the  exemption  having  be- 
come inoperative,  therecan  no  longer  be  a 
free  water  supply  of  any  quantity  what- 
ever." This  was  the  proposition  discussed 
and  overruled.  On  the  application  for  re- 
heajing  a  dissenting  opinion  was  read,  In 
which  It  was  said:  "There  Is  and  can  be 
but  one  opinion  as  to  the  nullity  of  the  ex- 
emption from  taxation  »  *  »;  but  the 
vei^  reasoning  which  leads  to  that  con- 
clusion should.  In  my  opinion,  carry  with 
It  a  declaration  of  the  complete  nullity  of 


the  contract  ot  which  the  tax  exemptiOD 
was  one  of  tfaeconBiderationB,  unless  ft  can 
be  made  to  appear  that  the  act  provideB 

for  or  contemplates  other  and  dlsnnctcon- 
slderstions  for  the  stdpalated  free  supply 
of  water."  The  learned  Judge,  afterfurther 
discussion,  says:  "The  eleventh  setitloa 
must  have  been  Intended  to,  and  it  does 
beyond  a  doubt,  create  a  complete  and  In- 
dependent  contract  between  the  city  and 
thecompany.  The  contract  .as  thus  uiaped 
and  created  has  r^erence  to  no  other  por- 
tion of  the  act,  which  Is  complete  as  an  act 
without  the  contract  contained  In  the  sec- 
tion,—as  complete  as  the  contract  Itself 
stands  without  any  reference  to  any  or  to 
alloftheotherprovisionBottheact.  Hence 
follows.  In  my  opinion,  the  IrroBistible  con- 
(dnslon  that,  the  consideration  foniisbed 
by  one  of  the  contacting  parties  havlngr 
utterly  failed,  tiie  entire  contract  must 
fall."  These  quotations  sufilce  to  show 
the  question  directly  Involved  In  that  case, 
that  Itwas  a  necessary  and  the  main  ques- 
tion, and  It  was  a  question  propounded  by 
the  water-works  company  Itself  as  the  bar 
Bis  of  Its  reconvmlflonal  demand. 

Having  thus  exhibited  the  rem  deeldea- 
dum,  let  us  next  Inquire  what  were  the  raff 
declsse.  Abstaining  from  further  quota- 
tions, a  reference  to  the  decisions  them* 
selves  will  show  beyond  doubt  that  the 
court  held  and  decided  as  follows :  First, 
that  the  exemption  of  the  water-works 
fi'om  taxation  was  unconstitutional;  sec- 
ond, that  this  exemption  was  not  the  sole 
consideration  of  the  obligation  to  furnish 
free  water,  but  that  additional  considera- 
tion existed  In  all  valuable  privU^es  con- 
ferred by  the  act ;  t/iff</.  that  the  failure  of 
the  stipulated  exemption  from  taxation 
was  therefore  only  a  pai-tial  failure  of  the 
consideration forthewatersupply;  tburtb, 
that  the  extent  of  the  failure  of  the  consid- 
eration was  exactly  the  amount  of  the 
taxes  levied  by  the  dty;  J7ft£,that  tbedty 
would  not  beheld  to  payagreater amount 
for  her  water  supply  for  the  year  than  the 
amount  of  thetaxescollected  from  the  wa- 
ter-works In  that  year':  sixth,  (on  rehear- 
ing,) that  ail  the  privileges  granted  by  the 
charter,  Including  the  exemption  from  tax- 
ation, being  considerations  on  one  side 
for  the  free  water  supply  on  tiieother.  and 
only  a  part  of  one  consideration  being 
withdrawn,  equity  required  that  only  an 
exact  equivalent  should  be  withdrawn  on 
the  other.  Hence,  while  giving  the  city 
Judgment  for  her  taxes,  we  at  the  same 
time  gave  Judgment  In  favor  of  the  com- 
pany against  thecltyfor  precisely  thesame 
amount  in  paymentfor  water,  saying :  "  It 
would  be  perfect  equity  that  the  one  Judg- 
ment should  compensate  the  other;  bat 
the  law  interposes  and  declares  the  taxes 
not  compensable." 

Every  proposition  abovestated  was  nec- 
essarily involved  in  the  Issues  between  the 
parties,  and  the  decision  thereof  could  not 
have  been  reached  without  considering  and 
determining  them.  A  construction  of  this 
decision  which  confines  attention  to  the 
particular  claim  and  counter-claim  then  in- 
volved,ignores  theconstruction  of  the  con- 
tract then  autlioritatively  made,  is  narrow 
and  unwarranted,  and  under  the  plain 
terms  of  the  declBlons  it  Is  extraordinary 
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that  any  one  shonld  dalm  that  It  annalled 
atitl  wiped  out  the  entire  Bectlon  11,  which 
waH  the  very  thing  claimed  by  the  com* 
Iiiuiy,  and  expressly  denied  by  the  court. 
It  in  Impossible  to  formulate  any  expre»- 
Hiuu  of  the  doctrine  of  estoppel  by  rea  a.d- 
JwUcatn,  suutalned  by  any  Judicial  or  duc- 
trinul  authority,  which  would  not  forever 
bar  the  city  of  New  Orleans,  the  New  Or^ 
leans  Water-Works  Company,  and  their 
privies,  from  questioning  the  conclusiveness 
of  this  decision,  and  from  ever  again  agi- 
tating the  questions  therein  decided.  All 
systems  of  luw  and  all  Jadgra  and  Jurists  are 
unanimous  in  the  firm  maintenance  of  Lhls 
estoppel  as  essential  to  any  reasonable  or 
consiHtent  administration  of  Justice.  Itwas 
ti)rmulated  In  thedlgestof  Justinian,  where 
It  Ik  written,  "  Res  a.djndieata.  pro  reritate 
tieripitur"  and,  again,  "Exceptlonem  rei 
JmlictitiB  obstareq unties ead em  qusestioin- 
ter  e/tsdem  personas  revocatur."  It  was 
inibetlded  in  the  common  law  of  England 
and  has  buen  saci'edly  respected  by  tblR 
cimrt,  as  well  as  by  the  supreme  courts  of 
tile  United  States  and  of  the  other  states. 
The  estoppel  of  resryu(f/ca£a operates Intwo 
w)t>-s:  First.  Iftbeaecond  suit  is  basedon 
the  Kame  cause  of  action.  Is  between  the 
8niuc  parties,  and  is  for  the  same  object  or 
tUin;r.  tlieii  the  first  Judgment  Is  a  conclu- 
eive  bar  to  the  whole  suit.  Second.  But, 
wliere  the  res  or  thing  claimed  Is  different, 
the  cause  of  action  luid  parties  t)eJng  the 
same,  the  first  Judgment  Is  not  a  bur  to 
tlie  Mult,  but,  none  the  less.  It  operates  as  a 
conclusive  estopjwl  as  to  all  questions  of 
law  and  fact  which  were  necessarily  In- 
volvwl  and  determined  in  the  former  con- 
troversy. Froma  massof  authorities  sus- 
tninine  the  latter  principle  the  following 
may  be  referred  to:  Aurora  Oity  v.  West, 
7  Wall.  96;  Cromwell  v.  County  of  Sac,  94 
L'.  S.  3M;  Doty  v.  Brown.  4  N.  Y.  71;  Ou- 
tram  v.  Morewood,  8  East,  &46;  Burt  v. 
StembUTf^h,  4Cow.559;  Bouchaud  v.Dtas, 
3  I)enlo.  24.3;  Gardner  v.  Buckbee,  3  Cow. 
120;  Lumber  Co.  v.  Buchtel,  101  U.  S.  638; 
Gould  V.  Railroad  Co.,  91  U.  S.  526;  Beloit 
V.  Morgan,  7  Wall.  623;  Merriam  v.Whltte- 
more,  5  Gray,  317;  Norton  v.  Huxley,  13 
Gray,  290;  Burlen  t.  Shannon,  99  Mass.  203; 
Tnras  V.  Lewis,  42  Pa,  St.  402;  Chamber^ 
Iain  T.  Gaillard,  26  Ala.  504;  Perkins  v. 
Walker,  19  Vt.  144;  Hayes  v.  Gudykunst, 
n  P«.  St.  221;  Peterson  v.Lothrop,  34  Ptt. 
St.  223;  Jackson  v.  Lodge,  36Cal.28;  Dan- 
aber  v.  Prentiss,  22  Wis.  311 ;  Barrsv.Jack- 
atm,  1  Young  &  C.  Ch.  685;  Caujolle  v.  Fer- 
rie.  tS  Wttir  469.  The  estoppel  api^lee, 
whether  the  Issue  was  one  of  law  or  fact. 
Bouchaud  V.  Dias,  8  Denlo.  243;  FeiTer's 
Case.  6  Coke.  7a;  Aurora  City  v.  West,  7 
Wall.  84.  The  rule  of  the  cipil  law  Is  the 
same.  Thevenin  v.  Dufour,Sirey,31,  p. 41; 
Saint  Leonard  v.  Bal,  J.  du  P.  1843,  vol. 
2.  p.  247;  Gleire  v.  Heritlers  Gleize,  J.  du 
P.l&~>9,p.  514;  Cass.lS  fev.l860,(Giudtce]li,) 
8Irey,  v.  60,  1,  64^;  Ca^s,  26  aout,  1878, 
(Cnmmnne  de  Chaucevigney.)  Sirey,  v.  74, 
1.  204.  After  discassing  all  the  authorities, 
the  compilers  of  Smith's  Leading  Cases  an- 
nounce the  rule  as  follows:  "It  results 
from  the  authorities  that  an  adjudication 
hy  a  competent  tribunal  Is  conclusive,  not 
only  In  the  proceedings  In  which  It  is  pro- 
nounced, but  Inevery  other,  where  the  right 


or  title  is  the  same,  although  the  cause  of 
action  (meaning,  of  course,  the  res)  Is  dif- 
ferent." Duchess  of  Kingston's  Case,  2 
Smith,  Lead.  Cas.  943.  Lord  Kenton  laid 
down  the  rules  as  follows:  "If  an  action 
be  brought,  and  the  merits  of  a  ques- 
tlon  be  discussed  between  the  parties,  and 
a  final  Judgment  obtained  by  either,  the 
parties  are  concluded,  and  cannot  canvass 
the  same  quration  again  In  an  other  ac- 
tion, although,  perhaps,  some  objection  or 
argument  might  have  been  urged  upon  the 
first  trial,  which  would  have  led  toadifler- 
ent  Judgment."  Greathead  v.  Bromley,  7 
Term  K.  456.  Mr.  Blgelow  makes  the  fol- 
lowing statement  of  the  rule:  "A  point 
once  adjudicated  by  a  court  of  competetat 
Jurisdiction  may  be  reUeA  on  as  an  estoiH 
pel  in  any  subsequent  collateral  salt  In  the 
same  or  any  other  court,  when  either  pap* 
ty,  or  the  privies  of  either  party,  allejce  auy- 
thlug  inconsistent  with  it,  and  this,  too, 
whether  the  subsequent  suit  bn  upon  the 
same  or  a  different  cause  of  action."-  Big^ 
low,  Estop.  45. 

The  foregoing  was  very  recentiy  quoted 
and  approved  by  this  court.  Adams 
Board,  39  La.  Ann.  693,  2  South.  Rep.  608. 
Mr.  Wells,  In  his  work  on  Res  Adjudlcata, 
after  an  exhaustive  discussion  of  authori- 
ties, says:  "By  the  overwhelming  weight 
of  authority  the  question  resulted  In  the 
i-ule,  that  while  the  issue  must  be  precise- 
ly the  same,  yet  the  object,  subject,  and 
causes  of  action  do  not  require  to  be  iden- 
tical ;  so  that  if  the  precise  Issue  of  the  for- 
mer suit,  neeessorytothe  determination  of 
the  controversy  therein,  be  again  brought 
between  the  parties  In  the  latter  action, 
even  though  collaterally,  yet  relevantly 
and  materially,  the  former  decision  must 
conclude  the  matter  from  further  dispute. " 
Wells,  Res.  Adj.  §  304.  The  supreme  court 
of  the  United  States  snstaJna  the  same  doc- 
tirlne,  saying :  "  The  parties  were  Identical* 
and  the  title  Involved  was  the  same. 
•  •  *  The  court  had  full  Jurisdlctioa 
over  the  parties  and  Che  subject.  Under 
such  circumstances  a  Judgment  is  conclu- 
sive, not  only  as  to  the  rea  of  that  case, 
butas  to  all  further  litigation  between  the 
same  parties  touching  the  same  subjects 
matter,  though  the  rea  Itself  may  be  dlfleiv 
ent.  -  Belolt  v.  Morgan,  7  WaU.  622.  We 
upheld  the  same  doctrine  very  emphatical- 
ly in  Heroman  v.  Institute,34  La.  Ann.  816, 
saying:  "The  estoppel  extends  to  every 
material  obligation  or  statement,  which, 
having  been  made  on  one  side  and  denied 
on  the  other,  was  at  issue  In  the  cause  and 
was  determined  therein. "  E\irther  quota- 
tions  from  authorities  are  needless,  and 
those  made  were  perhaps  superfluous. 
They  place  it  beyond  dispute  that  the  de- 
cision In  the  36  La.  Ann.  case  forever  con- 
cluded and  estopped  the  parties  thereto 
from  again  agitating  the  question  therein 
determined  In  any  subsequent  action.  In 
any  subsequent  salt  by  the  dty  for  the 
taxes  of  succeeding  years  the  water- works 
would  have  been  estopped  to  set  up  the  ex- 
emption of  Its  charter.  In  any  subsequent 
suit  by  the  water-works  company  for  the 
value  of  waterfurnished,lt  would  have  been 
estopped  from  claiming  more  than  the 
amount  of  the  taxes  levied  during  the  year 
in  which  the  water  was  suppUed,  and  the 
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city  would  bare  been  equally  estopped  to 
denytbatehe  owed tbevaloe to tbe amount 
of  BQCh  taxes.  Tbue  tti3  legal  sUttas  of  tbe 
Tights  and  obligations  of  the  parties  under 
tbe  legislative  contract  embodied  In  tbe 
diarter  of  the  water-  works  company  was 
d^nltdy  and  imrocably  fixed.  Tbe  dty 
was  irrefragablyCTtitiedtorecdve  annual- 
ly the  supply  of  water  stipulated  In  the 
act,  and  it  was  bound  to  pay  therefor  pre- 
cisely the  amount  of  taxes  levied  by  it  on 
the  property  of  the  company  during  tbe 
same  year;  and  not  a  cent  more  conld  be 
claimed  by  the  company. 

A  great  part  ol  the  majority  opinions  is 
taken  up  with  ailments  to  show  that 
theplea  of  reaJudieatadoeB  not  operate  as 
a  bar  to  the  present  suit.  I  do  not  under- 
stand any  one  to  contend  that  it  so  oper- 
ates. Tbe  principle  of  rea  Judicata  is  In- 
voiced, not  as  a  plea  In  bar  in  the  present 
action, but  as  showing  that  tbe  decislonin 
86  La.  Ann.  wonld  have  operated  as  res  Judi- 
cata in  any  subsequent  suit  between  tbe 
parties  touchlns  me  water  supply  and 
taxes  for  any  subsequent  year,  arising  un- 
derthe  eleventh  section  of  defendant's  char- 
ter, and  that  it  therefore  settled  irrevoca- 
bly the  rights  and  obligations  of  the  par- 
ties under  the  charter.  This  I  understand 
to  be  conceded,  at  least  in  the  opinion  of 
Mr.  Justice  Pochr;  and,  this  being  so,  the 
question  is  whether  the  radical  change  in 
those  rights  and  obllgationB  operated  by 
the  contract  assailed  is  valid,  and  within 
the  powers  confided  to  the  officers  of  the 
dty  government. 

Let  us  now  turn  to  tbe  contract  assailed 
in  the  instant  suit.  In  September,  1884,  a 
contract  was  entered  into  between  the 
mayor  of  the  dty  (acting  in  virtue  ol  an 
ordinance  passed  by  the  dty  conndl)  and 
the  New  Orleans  Water-Works  Company, 
whereby,  as  a  consideration  for  the  water 
supply  therein  stipulated ,  the  city  "  engages 
and  contracts  to  pay  unto  said  company 
annually  the  sum  ol  sixty  dollars  for  each 
and  every  fire-plug,  flre-hydrant,  and  flre- 
well,  of  which  there  are  now  1,139,  and 
which  number  shall  ever  be  the  least  meas- 
ure of  the  annual  sum  to  be  paid  to  aald 
company;  and  to  pay  to  said  company  an- 
nually sixty  dollars  for  every  additional 
hydrant,  flre-weli,  or  flre-plog  exceeding 
said  1,189,  and  hereafter  attached  to  said 
mains  or  pipes, " 

Thus  it  appears  that  the  dty  bound  Itself 
to  pay  for  its  water  supply  the  least  sum 
of  ^68,840  annually  during  the  whole  re- 
maining term  of  the  company's  charter,  or 
for  about  43  years.  It  appears  that  tbe 
taxes  paid  bytbe  company  to  the  city  were 
In  1885,  ¥20,619.37;  in  1886,  ¥22,093.59;  In 
1887,  $20,113.60:  In  1888,  »21,405.78.  Under 
the  charter  of  the  company,  as  InterpreteKl 
by  this  court,  these  sums  flxed  the  limits 
of  the  city's  liability  for  the  water  supply 
torthe  reapectlTe  years  which  the  company 
was  bound  to  furnish  under  Its  charter. 
Nothing  indicates  that  tbe  taxes  will  ever 
be  greater,  unless  it  results  from  the  exten- 
sion of  the  water-works,  caused  by  the 
growth  and  expansion  of  the  city, in  which 
case  the  amount  to  be  paid  by  the  city  for 
tbe  necessary  additional  plugs  and  hy- 
drants would  correspondingly  increase. 
Thus  we  find  that  while  the  dty  was  legal- 


ly ^titled  to  have  her  water  supply  under 
the  charter  for  a  price  of  about  $20,000  per 
annum,  this  contract  obliges  her  to  pay  a 
minimum  price  of  $68,340  per  annum  for 
the  water  supply  stipulated  hn  this  con- 
tract, bdngadlfterence  of  more  than  $2,000,- 
000  for  the  whole  term  of  the  contract. 

The  first  question  that  inevitably  arises 
under  the  foregoing  statement  Is,  what  Is 
the  difference  between  the  water  supply 
required  by  the  charter  and  that  stipu- 
lated in  the  ordinance  and  contract?  A 
comparison  of  the  terms  of  tbe  charter 
provisions  with  those  of  tbeordlnance  and 
contract  shows  conclusively  that  there  Is 
no  substantial  difference  in  tbe  obligation 
Imposed  on  tbe  company  by  tbe  respectivs 
Instntments.  certainly  none  that  could 
serve  as  the  slightest  support  for  the 
enormous  excess  of  price.  The  evidence 
shows,  with  equal  conclusiveness,  that  the 
water  actually  supplied  since  tbe  date  of 
the  contract  has  not  materially  differed ,  In 
quantity  or  quality,  from  the  supply  prior 
-uiereto.  No  serious  attempt  Is  made  to 
show  any  adeqaate  or  evea  approximate 
additional  con^deratlon  lor  the  Immensely 
increased  price.  Indeed,  tbe  preamble  of 
the  ordinance  conclusively  shows  that 
none  such  was  contemplated  or  operated 
as  an  inducement  to  the  contract.  The 
preamble  is  as  follows:  "Whereas,  the 
city  of  New  Orleans  has  been,  and  is,  and 
will  be,  unable  to  allow  the  New  Orleans 
Water-Works  Company  the  fifty  years  ex- 
emption from  taxation,  bdng  the  consid- 
eration for  a  tree  supply  of  water  contem- 
plated by  section  11  of  act  No.  33  of  the 
Acts  of  1877,  and  the  courts  having  decided 
that  the  exemption  from  municipal  taxa- 
tion granted  in  scUd  act  is  not,  and  shall 
not  be.  enjoyed,  and  ttaerdore,  as  is  also 
decided,  that  tbe  dty  must  pay  for  the 
water  supplied  by  said  company;  and 
whereas,  it  Is  best  to  arrange  for  a  fixed 
annual  price  for  said  water  supply,  rather 
than  leave  the  city  liable  to  an  annual  de- 
mand, the  amount  of  which  cannot  be 
known  In  advance,  and  from  which  the 
dty  cannot  be  relieved,  but  Is  spedallyau- 
thorized  and  required  to  provide  tor  the 
payment  therefor;  and  whereas,  the  said 
New  Orleans  Water-Works  Company  Is 
willing  to  accept  terms,  arranging  for  a 
sum  to  be  determined  in  advance  of  each 
year,  and  which  amount  can  be  readily 
and  equitably  fixed,  according  to  a  mode 
adopted  In  other  cities,  by  rderence  to  a 
number  of  fire-hydrants,  fire-plugs,  ur  fire- 
wells,  now  numbering  eleven  hundre<l  and 
thirty-nine,  (1,139)  In  this  city,— therefore," 
etc.  In  tbe  teeth  of  the  decision  of  this 
court,  the  ordinance  rests  exculslvely  on 
thefalee  recital  that  theclty  was  bound  to 
pay  the  full  value  of  the  water-supply,  re- 
gardless of  the  amount  of  taxes,  and  tbe 
change  In  the  terms  of  the  prior  contract 
Is  declared  to  be  simply  for  tbe  purpose  ol 
establishing  a  better  mode  of  fixing  the 
compensation.  The  pretense  that  this  or- 
dinance was  Intended  as  authorizing  a 
new  contract,  fixing  an  honest  additional 
price  lor  a  fair  additional  consideration, 
has  no  foundation  either  in  its  terms  or  In 
the  evidence  In  this  case.  By  the  effect  of 
this  contract  the  water^jvorks  company 
furnishes  subsli^^g}^  ^^(^^^ply  of 
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water  wbleh  It  wan  bound  to  farnlsb  nn* 
der  the  tcmiB  of  Its  ebarter.  It  enJoyB  a 
perfect  practical  exemption  from  taxation, 
because  tbe  city  la  bonnd  to  ramlsh  It,  In 
adTuice,  with  the  money  to  paythe  taxes: 
and.  in  addition,  the  company  recelvee  a 
contribution  of  about  92,000,000.  payable 
In  annual  inatallmoiU  of  over  $40,000  tor 
4S  years.  If  tbls  is  not  a  dl^nteed  do- 
nation, what  shall  tt  be  called,  anlees  we 
choose  to  term  it  an  nndlsfpilBed  dona- 
tion? For,  Indeed,  the  Karnlture  of  con- 
tract in  which  it  is  clothed  Is  too  flimsy 
and  transparent  to  serve  as  a  dtSKulse.  It 
Is  Tain  to  point  to  the  provisions  of  the 
dty  charter  anthorislng  the  dl^  council  to 
proTlde  Itadt  and  Its  inhabitants  with 
pore  and  wholesome  water,  and  to  make 
contracts  tor  such  purpose.  No  one  would 
be  bold  oiongh  to  contend  that  those 
powers  cover  donations  of  the  money  ex- 
acted from  the  tax-payers.  Equally  vain 
Is  It  to  appeal  to  tbe  discretion  vested  In 
tbe  political  authorities  of  tbe  dty  to 
Judge  as  to  the  advisability  of  c<msiaera- 
ttons.  A  donation  placed  In  tAie  form  of  a 
contract  cannot  find  protection  undw  any 
degree  of  respectdueto  such  pretended  dis- 
cretion. But  it  is  said  that  this  contract 
la  a  compromise  of  the  conflicting  rights 
claimed,  respectlTely,  by  tbe  dty  and  the 
company.  It  Is  not,  and  It  does  not  pre- 
tend to  be,  a  compromise.  There  were  no 
conflicting  rights.  The  rights  of  the  par- 
ties had  been  flnafly  settled  by  the  decree 
of  tbte  conrt,  which  bad  not  even  hem  ap- 
pealed from,  and  which  nothing  shows  the 
company  intended  or  threatened  to  ap- 
peal from.  The  appeal  taken  aluce  the  in- 
flUtatlon  of  this  suit  Is  too  late  to  affect 
the  status  of  the  case.  The  last  appeal  of 
the  company  1b  to  act  66  of  the  general  as- 
sembly of  18S4,  passed  after  the  dedslon 
rendered  by  this  court,  Tbe  act  Is  ambig- 
uous in  Its  terms,  and  it  is  needless  to  dis- 
cuss Its  proTldons  and  its  phraseology. 
It  either  authorized  this  contract,  or  it  did 
not.  If  it  did  not,  there  Is  an  end  of  Its 
pertinency.  If  It  dld.itdearly  violates  the 
foDowlng  ardclee  of  tbe  constitotlon,  vis., 
artld*'  46,  wblch  declares:  "The  general 
assembly  shall  bave  no  power  to  grant,  or 
to  authorise  any  parish  or  munldpal  an- 
thority  to  grant,  any  extra  compensation, 
fee,  or  allowance  to  a  public  officer,  agent, 
servant,  or  contractor;"  and  article  57, 
which  declares  that  "the  general  assem- 
bly shall  have  no  power  to  release  or  ex- 
tinguish, or  to  authorise  the  releasing  or 
sxtAngalshing,  In  whole  or  In  part,  tbe  In- 
debtedness, liability,  or  obligation  of  any 
corporation  or  individual  to  this  state,  or 
to  any  parish  or  munldpal  corporation 
therein." 

The  applicability  of  these  two  articles  Is 
too  patent  to  need  comment.  If,  under  its 
charter  as  Interpreted  by  this  court,  the 
water-works  company  was  bonnd  to  fur- 
nish tbe  water  annually  for  a  compensa- 
tion not  aceeding  tbe  amount  of  Its  taxes, 
how  could  the  legislature  authorize  tbe 
dty  to  pi^  to  such  contractor  an  extra 
compensation  of  945,000  per  annum  ?  And 
if  such  was  tbe  "liability"  of  tbe  water- 
works company,  how  could  it  be  r^leaeed 
and  extinguished  by  substituting  therefor 
a  different  and  vastly  less  onerous  liabil- 


ity? Moreover,  if  the  act  has  this  effect, 
it  Is  clearly  an  amendment  of  thecharterof 
the  company,  because  It  changes  the  whole 
effect  and  operation  of  section  11  tbeerof 
as  Interpreted  by  thte  court.  This  Is  a  lo- 
cal and  a  spedal  law,  and  thecoDBtitntlon 
(artlde  46)  declares :  "  The  goieral  assem- 
bly diaU  not  pass  any  local  or  spedal  law 
*  *  *  creating  corporations  or  amend- 
ing, renewing,  extending,  or  explaining 
the  charter  thereof."  If  an  act  of  the  leg- 
islature which  has  the  effect  of  changing 
and  radically  diminishing  the  obligations 
Imposed  upon  a  corporation  by  Its  char- 
ter Is  not  practically  an  amendment  or  al- 
teration of  the  charter,  what  would  be 
sncb  an  amendmentT  Finally,  article  284 
of  the  constitution  declares:  "The  gen- 
eral assembly  shall  not  remit  the  forfeiture 
of  tbe  charter  of  any  corporation  now  ex- 
isting, nur  renew,  alter,  or  amend  the  same ; 
nor  pass  any  general  or  special  law  tor  the 
benefit  of  such  corporation,  except  upon 
the  condition  that  such  corporation  shall 
tbereatter  hold  its  charteor  subject  to  tiie 
provisions  uf  this  constitntlon."  The  pro- 
vlslons  last  referred  to  are  those  which  aim 
at  monopolies  and  subject  the  rights  of 
corporations  absolntely  to  the  police  pow- 
er of  the  state,  to  be  controlled  thereby 
whenever  deemed  to  infringe  tbe  "  general 
well-bdng  of  the  state."  The  water- 
works company  has  never  accepted  this 
act,  but  has  declined  to  acc^t  it.  It  has 
contrived  to  obtain  a  most  Important  and 
radical  amendment  and  altn-atlon  of  Its 
charter  rights  and  obltga-dons,  without- 
subjecting  Itself  to  these  provldona  and 
without  Imperiling  Its  monopoly.  Hav- 
ing never  had  the  slightest  ground  of  com- 
plaint except  the  loss  of  its  exemption 
from  dty  taxation,  it  has  secured  an  in- 
demnity for  this  loss,  which  converts  It 
into  an  enormonsgaln,  because  tbe  dty  not 
only  pays  to  It  in  advance  the  money  with 
which  to  pay  Its  taxes,  but  adds  an  an- 
nual gift  of  $46,000  per  annum  in  addition. 
Exemption  from  taxation  has  no  senti- 
mental value,  no  pretlum  a/Tectionia  or 
hoDoria.  It  is  simple  relief  from  the  obliga- 
tion to  pay  a  certain  amount  of  money. 
If  the  dty  had  made  provision  to  take  the 
water  bill  In  discharge  of  Its  taxes,  or  it  it 
had  appropriated  aiid  paid  to  tbe  com- 
pany the  amount  of  tbe  taxes  with  which 
to  pay  them,  the  charter  right  of  the  com- 
pany would  bave  stood  totua^  teres  atgae 
rotundua,  without  a  shadow  of  Infringe- 
ment. 

I  have  looked  at  this  case  from  every 
point  of  view,  and  confess  my  inability  to 
discover  any  consideration  of  Justice,  eq- 
uity, or  law  to  support  thisextraordtnaiy 
contract.  I  therefore  dissent. 

ReheariDK  refused.  Appealed  to  the  supreme 
court  of  Cnlted  Btstes  on  writ  of  error. 


El  MonEtA  CiQAR  Manuf'o  Co.  t.  Oato. 

(Supreme  Coxtrt  of  Florida.   Jan.  7, 1890.) 

EqUITT— JUKISDICTIOX— D  EM  r  RRBB— TKADB-MaRKS 

—Damages. 

1.  A  seneral  demurrer  to  a  bill  as  for  waat  of 
equity,  will  be  overruled  if  there  is  aay  et^uttslde 
ground  of  relief  stated  in  the  bill,  even  if  tfieresM 
any  number  of  grounds  of  special  demurrer,  ■ 
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fll  Bwry  murafbotmrerhM  the  nnqnestlonable 
right  to  dlBtinsulsh  the  goods  that  be  manuf  act- 
um and  aeUa  by  a  peculiar  label,  symbol,  or  trade- 
mark, and  no  ouier  person  has  a  right  to  adopt  hia 
label  or  trade-marlc,  or  one  bo  like  his  as  to  lead  the 

gubltc  to  suppose  the  article  to  which  it  la  afBzed 
I  the  manuiaoturer*s. 

8.  A  man  may  acquire  the  right  of  a  trade-mark 
In  bis  own  name  or  the  name  of  any  person,  but  he 
cannot  acquire  the  right  of  a  trade-mark  in  the  use 
of  his  own  name  to  uie  exclnsion  of  the  right  of 
another  person  by  tbesame  name,  and  wboaeplaoe 
of  baainesB  is  in  the  same  place. 

4.  When  a  man  manufactures  hlB  goods  at  a 
particular  place,  he  may  use  the  name  of  that 
place,  in  combination  with  other  words,  as  a  trade- 
mark to  distlngnlah  the  origin  or  owneratilp  of  bis 
goods,  and  no  other  person  will  be  permitted  touse 
Uut  name  of  the  same  place  upon  goods  manufact- 
ured by  him  at  another  and  different  place. 

5.  A  party  whose  trade-mark  has  been  violated 
Ib  eutitlea  to  recover  all  profits  realized  by  the 
wrong-doer  from  sales  of  the  spurious  articles,  and 
•Isoul  dunages  resultingfrom  anch  violation. 

(Stfllafrus  by  the  Court) 

Thia  case  comes  here  upon  appeal  and 
erosB-appeaJ  from  the  drcnit  court  ol  Do- 
▼al coanty. 

The  bill  was  filed  Augaet  6, 1886,  and  al- 
leges, among  other  things: 

That  the  complainant  engaged  In  and 
commenced  the  manufacture  and  selling  of 
cigars  at  Key  West,  Fla. ,  in  1876.  That  com- 
plainant used  exclusively  Havana  tobacco 
at  his  factory*  and  that  he  established 
among  purchasers,  dealers,  etc.,  a  high 
reputation  for  his  cigars,  and  that  his  cl- 

fars  still  maintain  said  high  reputation, 
hat  the  climate  at  Key  West  is  more  fa- 
vorable to  the  manufacture  of  Havana  ci- 
gars than  points  north  of  that  place. 
That  to  Identity  his  cigars  among  con- 
snmera,  etc.,  years  ago  complainant  adopt- 
ed and  used,  and  still  uses  upon  the  boxes  in 
which  hlBdgarsare  packed, certain  marks, 
names,  labels,  and  pictures,  by  which  hie 
cigars  became  known  to  the  trade  and 
public.  That  the  quality,  etc.,  of  his  ci- 
gars. In  the  estimation  of  consumers,  etc., 
depend  upon  the  locality  of  manufacture, 
as  well  as  the  quality  ol  tobacco  used  In 
making. 

That  the  complainant  caused  to  bo 
stamped  or  branded  on  hisdgar-boxes  the 
words  ""Key  West,"  and  the  words  'Key 
West"  printed  upon  the  labels,  pictures, 
and  paper,  both  upon  the  Inside  and  out- 
side of  such  boxes,  and  caused  to  be  stamped 
or  branded  upon  such  boxes,  and  printed 
upon  the  labels,  pictures,  and  paper,  com- 
plainant's name,  '*E.  H.  Gato,"  or  "Edu- 
U'do  H.  Oato." 

That  by  reason  of  having  the  words 
"Key  West,"  and  complainant's  name, 
"E.  H.  Gato,"  and  "Eduardo  H.  Gato," 
upon  such  labels,  etc.,  and  upon  said 
boxes,  his  cigars  became  readily  known 
among  dealers,  etc.  That  in  addition  to 
the  words,  pictures,  etc.,  upon  complaJn- 
ant's  cigar  boxes,  complainant,  upon  cer^ 
tain  brands  of  his  cigars,  In  the  manufact- 
ure otwhichhehaBmadeaspecialty,andon 
the  labels  and  pictures  thereon,  has  caused 
to  be  branded  and  printed  the  word" Bou- 
quet," both  separate  from,  and  in  connec- 
tion with,  the  words  "E.  H.  Gato,"  "Edu- 
ardo  H.  Gate,"  and  "  Key  West,"  and  that 
the  cigars  put  up,  etc.,  as  aforesaid,  have 
for  many  years  and  are  now  known  to 


the  trade,  etc..  as  "Gate's  Bouquet  Cigars 
of  Key  West,"  "Gato's  Kot  West  Cigars," 
and  "Cigars  Bouquet  de  E.  H.  Gato,  Key 
West."  That  on  certain  other  cigars  man- 
ufactured by  complainant  he  has  caused  to 
be  branded  and  printed  on  the  labels,  etc,, 
of  the  boxeSt  the  words  **La  Estrella," 
both  separate  and  In  connection  with  the 
words  "Key  West,"  "E.  H.  Gato,"  and 
"Eduardo  H.  Gato,"  and  that  this  brand 
of  cigars  has  become  widely  known  to  the 
market,  etc.,  as  "Gato's  E^tr^la  Cigars  of 
Key  West,"  or  as  "Gato's  Key  West  Es- 
trella Cigars,"  ajid  that  both  the  Bonquet 
and  Estrdla  brands  of  cigars  made  by 
complainant  at  his  said  factory  have  be- 
come favorites  in  tha  market  among  buy- 
ers, etc.,  and  are  known  as  cigars  ot  rery 
superior  quality,  and  that  said  cigars  are 
made  ot  the  best  Havana  tobacco,  etc. 

That  complainant  made  use  of  the  dl»- 
tlnctlre  words  "Bouquet,"  "La  Estrella," 
and  the  words  "Key  West"  and  "E.  H. 
Oato"  and  "Eduardo  H.  Oato,"  upun  the 
boxes  of  his  cigars  and  labels,  etc.,  as 
trade-marks,  and  to  distinguish  his  dgara 
In  the  market,  etc.,  from  cigars  made  and 
put  upon  the  market  by  other  manufactur- 
ers, long  before  the  defendants  made  use 
of  the  said  distinctive  words  upon  boxes 
of  cigars,  labeled  and  printed  thereon  as 
hereinafter  stated  and  complained  of. 

That  the  ddendants,  or  one  or  more  at 
them,  about  the  year  1882,  commenced  to 
manufacture  cigars  at  JacksonTllle,  Fla.» 
under  the  name  and  style  of  the  firm  of  "  El 
Modelo  CigarManufacturing  Co."  or"  Com- 
pany," and  that  they  from  that  time  have 
and  are  still  manufacturing  cigars  on  an 
extensive  scale.  That  defendants  use  seed 
tobacco  In  their  business,  and  make  their 
cigars  of  seed  tobacco,  at  thtir  factory, 
which  Is  a  much  Interior  quality  of  tobac- 
co to  the  Havana  tobacco.  In  the  estima- 
tion of  dealers,  etc.,  and  is  in  point  ot  (act 
a  greatly  inferior  tobacco  to  the  Havana 
tobacco,  and  well  known  to  all  mauntcuit- 
urers,  etc. 

That  the  d^endants,  well  knowing  the 
superior  qualities  ot  complainant's  cigars, 
and  the  lai^  and  eztensire  trade  theredii, 
and  soles  thereof  which  complainant  has 
built  up  and  established  In  the  markets  of 
the  country,  ajid  among  consumers,  etc., 
by  his  skill,  etc.,  by  making  his  cigars  at 
Key  West,  where  they  were  represented  to 
be  made,  and  ot  Havana  tobacco,  as  they 
were  likewise  represented  to  be  made,  and 
that  complainant  had  thereby  acquired 
and  securad  a  profitable  business  In  the 
making  and  selUng  ot  his  cigars,  and  con- 
federating and  contriving  to  Injure  com- 

filainant  In  bis  business,  etc.,  in  the  year 
S83,  commenced,  by  the  use  of  divers  and 
sundry  contrivances,  labels,  pictures, 
names,  and  words  Identical  with  or  sim- 
ilar to  the  aforesaid  labels,  etc.,  used  and 
employed  by  complainant,  in  such  manner 
and  with  such  combination  upon  some  ot 
the  boxes  of  cigars  made  by  them,  to  de- 
ceive and  palm  off  upon  and  sell  to  par- 
chasers,  etc.,  the  inferior  cigars  of  the  de^ 
fendants'  manufacture,  and  as  for  the  ci- 
gars mannfactured  by  complainant  at  Key 
West.  That  defendants  ever  since  about 
the  year  1S83  have  deceived,  palmed  olt, 
and  sold  continuously  to^such  traders. 
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eto..  the  prodnct  ol  thdr  factory,  at  Jack- 
aonvnie.a8  and  for  the  cigars  made  bycom- 
plalnant  at  fats  factory  at  Key  West,  to  the 
great  damage  and  Injury  of  complainant. 

That  the  defendants'  brand  and  stamp 
opoD  the  boxes  containing  their  cigars 
oianutaetnred  at  Jacksonville,  and  print 
Qpou  the  labels,  pictnrea,  and  paper  upon 
aald  boxes,  the  words"  Key  West''  and  ^'G. 
H.  Gato,**  In  couspicaous  places  npon  said 
boxee,  and  in  form  and  slse  of  letters  Iden- 
tical with  or  similar  to  the  form  and  sise 
ot  letters  employed  and  used  by  complain- 
ant upon  bis  boxes  of  cigars  and  labels 
and  pictures  thereon,  and  that  the  defend- 
ants stamp,  brand,  and  print  upon  the 
boxes  ol  their  cigars,  plctares  and  labds 
tbereon,  the  words  "G.H.  Gato^and^Key 
'NVeflt,''bothseparatoVrand  In  combination 
with  each  other,  and  m8achmanner,form, 
style,  and  general  appearance  to  the  eye  as 
to  readily  deceive  traders,  purchasers,  and 
consaniers,  and  by  such  means  do  cause 
them  to  take,  purchase,  sell,  and  consume 
the  cigars  of  defendants  as  and  for  the  ci- 
gars of  complainant,  and  with  tJie  Intent 
and  design  so  to  do.  That  the  defendants 
used  and  employed,  npon  their  boxes  of  ci- 
gars the  letters  and  words  "G.  H.  Gato" 
prior  to  the  time  when  the  person  known 
by  that  name  became  a  member  of  said 
firm,  and  the  d^endants  so  stamped  and 
printeil  upon  the  boxes  of  cigars,  and  upon 
the  labels  and  pictures  thereon,  the  said 
inltiaJ  letter  **G,^  as  to  malie  it  appear  to 
the  eye,  and  cause  It  to  be  readily  read  and 
taken  by  dealers,  etc.,  for  the  letter  "  E, " 
the  Initial  letter  of  complainant's  name; 
and  the  defendants  have  offered  and  sold, 
and  continue  to  offer  and  sell,  their  said  cl- 
gana,  stamped,  branded,  and  printed  as 
aforesaid,  and  for  Gate's  Key  west  dgars, 
at  a  price  much  lees  than  complfdnant  has 
•old  or  can  sell  his  cigars  without  loss,  and 
thereby  have  deprived,  and  do  continue  to 
deprive.complalnant  uf  bis  reasonable  and 
lawful  prodts  in  his  said  business. 

That  the  defendants  have  also  used  and 
employed,  for  two  years  and  upwards, 
and  do  now  use  and  employ,  brand,  and 
print  upon  their  boxes  of  cigars,  made  by 
them  at  their  factory  at  Jacksonville,  the 
words  "Boaqnet"  and  "La  Estella,"  both 
separately  and  In  combination  with  the 
words  "O.  H.  Gato"  and  "Key  West, "so 
as  to  appear  like  and  reoemble  the  same 
words  upon  the  boxes  of  complainant's  ci- 
gars, and  by  such  means,  and  byrepresent^ 
tng  and  advertising  In  newspapers,  and  by 
their  agents  and  otherwise,  which  defoDd* 
ants  have  done,  and  now  do.  the  said  ci> 
gars  as  "Gato's  Key  West  Cigars."  and  as 
"Gato's  Bouquet  Oganii**  and  as  "Gato's 
Estella  Cigars  of  Key  West, "  do.  and  for  a 
long  time,  tu-wit,  for  two  years  and  up- 
wards, have  palmed  off  and  sold  to  the 
trade,  and  to  dealers,  and  their  agents  and 
purchasers  from  defendants  have  p^med 
off,  and  sold  to  the  trade,  etc.,  defandants* 
■old  cigars  in  large  quantities,  as  and  for 
the  complainant's  "Bouquet  "and  "Estrel- 
la"  cigars,  and  "Gato's  Key  West"  cigars, 
and  that  by  the  fraudulent  practices  and 
means  before  stated  defendants  bave  made 
and  realized  lai^  profits  which  Justly  be- 
long to  complainant. 

The  prayer  of  the  bill  Is  fur  discovery. 
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and  accounting  o!  pioflts,  injunction,  dam- 
ages, and  general  relief. 

Decree  pro  eoa/iseaovraB  entered  tor  want 
of  answer,  etc. 

After  decree  pro  confesso  was  entered, 
the  bill  was  demarred  to :  (1)  That  the  bill 
contains  no  matter  of  equity  whereon  this 
coart  can  ground  any  decree,  or  give  com- 
plainant any  rellel,  as  against  these  defend- 
ants. 

(2)  That  the  bill,  in  addition  to  asking 
for  an  injunction,  an  account  of  profits, 
etc.,  demands  damages  of  the  defendants. 

The  demurrer  was  overruled  as  to  the 
first  ground,  but  sustained  as  to  the  sec- 
ond ground. 

On  November  18, 1S86,  the  defmdants  an- 
swered. 

The  ajiBwer  admits  that  complainant  Is 
and  has  been  engaged  In  manufacturing  ci- 
gars at  Key  West,  and  that  they  have  been 
and  are  manufacturing  cigars  at  Jackson- 
ville under  the  firm  name  of  "El  Modelo 
Cigar  Manufacturing  Go. ; "  also  that  they 
sell  a  brand  of  cigars  known  as  thelr''BoD- 
quet  Cigars,,**  yet  they  offer  them  In  boxes 
so  lab^ed  and  branded  as  not  only  not 
to  be  easily  mistaken  for  complainant's 
cigars  "bouquet,"  but  entirely  dissimilar; 
and  defendants  further  aver  that,  as  for  as 
the  words  "  Key  West "  are  concerned,  they 
malie  use  of  said  words  Indifferently  on  all 
the  boxes  of  cigars  they  sell. 

All  the  other  material  allegations  of  the 
bill  are  denied  by  defmdants,  except  as  to 
complcdnant's  "EetreHa"  brand,  and  de- 
fendant's "Estella"  brand. 

On  the  26th  day  of  October,  1886,  de- 
fendants entered  a  motion  to  strike  com- 
plainant's motion  for  injunction,  "on  the 
ground  that  before  said  motion  was  filed 
theee  defendants  bad  Interposed  a  demurrer 
to  the  bill  for  want  of  equity,  which  had 
been  argued  and  was  being  held  under  ad- 
visement by  the  said  court,  and  had  not 
been  disposed  of,  and  upon  which  the  said 
court  has  not  yet  delivered  a  decision. " 

On  the  16t^  day  of  November,  1886,  com- 
plainant moved  tor  injunction  upon  mo- 
tion before  then  filed. 

On  the  14th  day  of  December,  1886,  com- 
plainant filed  his  replication  to  theanswer. 

In  support  of  the  motion  for  injunction, 
affidavits  were  filed  by  complainant,  fuid 
counter-affidavits  by  defendant. 

On  the  10th  day  of  January,  1887,  the 
court  granted  a  writ  of  Injunction,  and 
from  theorderof  thecourt  granting  the  In- 
junction the  defendant  appealed,  and  by  or- 
der of  thecourt  the  appeal  Is  to  operate  as 
a  Buperaedeaa;  and  on  the  same  day  tlie 
complainant  took  liis  cross-appeal  from  the 
order  uf  the  court  sustaining  defendants* 
demurrer  to  that  part  of  the  bill  that 
claims  damages  ot  and  from  ddlendants  In 
excees  of  profits  realised. 

The  errors  assigned  by  appellant  are: 
(1)  The  overruling  of  the  appellant's  de. 
murrer  to  the  bill  of  complaint  of  the  said 
app^ee,  so  far  as  the  coart  overruled  the 
same. 

(2)  In  the  decree  made  on  the  Wth  day  of 
January,  lS87,ln  which  it  was  ordered  that 
atemporary Injunction  issue, as  prayed  tor 
In  said  bill  of  complaint. 

The  errors  assigned  upon  cross-^peal  by 
complainant  are:  "Comes  np^  Eduu^o 
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H.  Gato,  who  proaecutee  a  crosB-appeal  In 
the  abo  re-en  titled  cause,  and  petttlons  the 
Bald  supreme  court  to  reverse  so  much  of 
the  Interlocutory  decree  of  the  circuit  court 
entered  on  the  demurrer  to  the  bill  as  de- 
clares he,  aa  complainant,  cannot  recover 
any  dama^  in  the  cause  beyond  profits 
received  by  defendants  by  the  infringement 
of  his  trade-mark, "etc.;  "and,  aa  ground 
of  such  appeal,  aaya  the  said  circuit  court 
erred  In  so  ruling. " 

RaadaJl,  Walkers  A  Footer^  for  appel- 
lant. O.  B.  Putterson  and  H.  Btabee,  for 
appellee. 

Mitchell,  J.,  {after  stating  the  facts  aa 
above.)  The  first  question  to  be  decided 
Is,  did  tbecourt  below  err  In  overruling  the 
first  ground  of  the  demurrer  to  the  bill? 

In  discussing  the  demurrer  to  the  bill, 
counsel  for  appellants  insist  that  defend- 
ants bad  the  right  to  use  thename  of  O.  H. 
Oato,  and  that  Gato  had  the  right  to  man- 
ufacture cigars,  and  that  G.  H.  Gato  had 
the  right  to  use  his  own  name  In  announc- 
ing the  origin  of  fals  cigars,  provided  no 
fraud  was  practiced  by  him  in  so  doing, 
and  cite  the  foUowlne:  authoritiee  as  sua* 
taining  their  position :  Partridge  v. 
Menck,  47  Amer.  Dec.  281,  and  note;  Clcu'k 
V.  Cark,  25  Barb.  76;  Burgess  v.  Ba^ess, 
17  Kng.  Law*  Eq.  257;  Faber  t.  Faber.  49 
Barb.  S57;  Wolfe  v.  Burke.  7  Lans.  151; 
Meneely  v.  Meneely.  62  N.  Y.  427:  Massam 
V.  Cattle  Food  Co.,  86  Law  T.  (N.  S.)  848; 
Alnsworth  v.  Walmeeley,  35  Law  J.  Cta. 
852;  Hardy  v.  Cutter,  3  0.  G.  468;  Car- 
michel  v.  Latimer,  23  Amer.  Bep.  481 ; 
Decker  v.  Decker,  62  How.  Pr.  218;  Oilman 
T.  Hnnnewell,  122  Mass.  139. 

Now,  we  admit  the  soundness  of  the  le- 
gaJ  proposition  as  laid  down  supra;  but 
Gkfter  the  complainant,  whose  factory  was 
located  at  Key  West,  had  adopted  his  own 
name  in  combination  with  the  words 
"Key  West."  "La  Estrella,"  and  "Bou- 
quet," and  certEdn  brands,  labels,  and  pict- 
ures as  his  trade-marks,  thedefendants  did 
not,  afterwards,  have  the  right  to  adopt 
the  name  of "  G.  H.  Gato."ln  combination 
with  the  words"  Estella,"  "  Bouquet,"  and 
"Key  West,"  and  certain  brands,  labels, 
and  pictures,  in  combination  with  the 
name  of  '*  G.  H.  Gato,"  as  their  trade- 
marks, when  the  words,  etc.,  so  adopted 
by  them,  so  closely  resembled  the  trade- 
marks so  adopted  by  the  complainant  as 
to  enable  them  to  palm  off  upon  and  in- 
duce an  ordinary  purchaser  to  buy  their 
cigars  for  those  of  thecomplalnant.  where- 
by the  defendants  might  be  profited,  and 
the complalnantmlghtbe injured.  Bobert- 
son  V.  Berry,  Amer.  Trade-Mark  Cas.  153; 
Medicine  Co.  v.  Wenz.  Id.  711;  Tobacco 
Co.  V.  Hynes,  Id.  ^98;  Manufacturing  Co. 
V.  Ludeman,  Id.  957 ;  Oil-Tank  Co.  v.  Scott, 
89  Amer.  Rep.  286;  Hler  v.  Abrahams,  82 
N.  Y.  619. 

It  la  now  well  established  that  a  man 
may  acquire  the  right  of  a  trade-mark  in 
his  own  name,  or  in  tbe  name  of  any  per- 
son, but  a  man  cannot  acquire  the  right  of 
a  trade-mark  In  the  use  of  his  own  name, 
to  the  exclusion  of  the  right  of  another 
person  by  the  same  name,  and  whose 

f»lara  of  business  is  in  the  same  place;  yet 
t  is  well  settled  in  the  law  of  trade-marks 
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that  when  one  person  nses  his  own  name 
to  identity  and  distinguish  the  origin  and 
ownership  of  his  goods,  which  are  manu- 
factured at  a  particular  place,  no  ol^er 
person  by  the  same  name  will  be  permitted 
to  use  his  name  on  his  own  goods.  If  un- 
der such  circumstances  as  are  caJcnlated 
and  deigned  to  Injure  l^e  trade  and  bna- 
Iness  of  another.  In  other  words,  one 
man  will  not  be  allowed,  though  his  name 
be  the  same  as  that  of  another  person  or 
manufacturer,  to  represent  his  goods  aa 
and  tor  the  goods  of  another.  GUman  v. 
Hunnewell,  1^  Mass.  189;  Robertson 
Berry,  83  Amer.  Bop.  887,  note  1. 

A  manmayestcU)Ushhls  rigfatto  a  trade- 
mark In  the  name  of  a  place,  city,  or  town, 
and  it  is  well  established  that  when  a  man 
manufactures  his  goods  at  a  particular 
place,  and  uses  the  name  of  that  place  in 
combination  with  other  words  as  a  trade- 
mark to  distinguish  the  origin  or  owner- 
ship of  his  goods,  no  other  person  will  be 
permitted  to  use  the  name  of  the  same 
place  upon  goods  manufactured  by  him  at 
another  and  different  place.  Canal  Co.  v. 
aark,  IS  Wall.  325;  Congress,  etc..  Sprine 
Co.  V.  High  Bock,  etc..  Spring  Co..  45  N.  Y. 
291;  Newman  v.  Alvord,  51  N.  Y.189;  Man- 
ufacturing Co.  T.  Hall,  61  N.  Y.  236 ;  Sawyer 
V.  Horn,  1  Fed.  Bep.  34;  ^man  r.  Hnnne- 
well, 122  Mass.  189;  Robertson  t.  Brary, 
83  Amer.  Rep.  887,  note  1.  Under  these  de- 
cisions It  will  be  seen  that  the  d^endanta 
clearly  had  no  right  to  use  the  name  of  the 
place,  Key  West,  or  the  name  of  G.  H. 
Gato,  either  alone  or  in  combination  with 
the  other  words,  as  alleged  In  the  bill  to 
have  been  used  by  them. 

The  defendants  by  their  answer  aver 
that  tb^did  not  intend  to  injure  the  com- 
plaJnant  by  any  contrivance,  etc. 

But  do  not  the  facts  and  circumstances 
of  the  case  contradict  such  avwments  of 
the  defendants?  If  they  did  not  Intend  to 
injure  the  complainant,  why  did  they  aver 
in  their  answer  that  the  atmosphere  of 
Key  West  was  not  more  favorable  for  the 
manufacture  and  preservation  of  cigan 
than  at  points  north  of  that  place,  wboi 
they  had  branded  th^r  boxes  "Key  West," 
and  had  printed  on  their  letter  and  bill 
heads  the  words  "Key  West "  and  "  Gato'e 
Fine  Key  West  Cigars,"  thereby  inducing 
the  public  to  believe  that  their  cigars  were 
manufactured  at  Key  West,  when  in  fact 
they  were  manufactured  at  Jacksonville? 
And  why  did  they  use  the  name  of  the  Jun- 
ior member  of  thdr  firm  In  combination 
with  the  words"  KeyWeBt.""La  Estella," 
and  "  Bouquet,"  the  only  difference  b^ 
tween  the  name  of  tbe  said  Junior  member 
of  said  firm  being  the  initial  letter  of  his 
Christian  name,  "G,"  the  initial  letter  ol 
complainant's  Christian  name  being  "E;** 
and  why  did  defendant  so  print  the  name 
of  the  Junior  member  of  their  firm  upon 
tiielr  cigar-boxes  that  It  would  readily  be 
taken  for  the  name  of  the  complainant. 
"E.  H.  Gato,"  as  for  that  of  saJd  Junior 
member,  "G.  H.  Gato?" 

There  can,  we  think,  be  but  one  answer 
to  these  questions,  and  that  Is  that  the 
defendants,  by  their  sold  actious,  Intended 
to  deceive  the  public  by  palming  off  their 
cigars  as  and  for  those  of  ttie  complain- 
ant, as  alleged  In  the  bill. 
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A  general  demurrer  to  a  bill,  eh  forwant 
of  equity,  will  be  overrnled,  If  there  Is  any 
KTonnd  of  equitable  relief  stated  In  the 
bill, even  If  there  areanynumber  off^rounds 
of  special  demurrer.  ThompBon  v.  Max- 
well. 16  Fla.  775. 

The  demnrrer  to  the  bill  In  the  case  at 
bar  1b  general,  and  the  bill  shows  on  its 
face  that  the  complainant  Is  entitled  to  the 
equitable  relief  prayed  for;  wherefore  the 
order  of  the  chancellor  OTemiUng  the  first 
ground  of  the  demurrer  was  noterroneous. 

In  the  second  place,  did  the  court  below 
err  In  granting  the  temporary  Injunction? 

We  have  before  us,  as  exhibits,  (sent  up 
with  the  record  of  the  case,)  empty  clgar- 
bozesof  thecomplalnant'sLa  Eatrella  and 
Boaqnet  brands  of  cigars,  and  one  of  the 
defmdants'  Bouquet  band,  and, by  placing 
the  two  Bouquet  boxes  side  by  side,  the 
dissimilarity  between  the  two  Is  apparent, 
and  there  Is  snfflclent  difference  between 
them,  wethink,  to  enable  an  expert  in  such 
matters  to  distingulBh  the  brand  of  the 
complainant  from  that  of  the  defendants 
without  placing  the  boxes  side  by  side,  but 
the  general  appearance  of  the  two  boxes, 
and  the  stamps,  brands,  pictures,  labels, 
and  letters  thereon  andthereln.are  so  very 
^milar  In  size,  shape,  and  color  that  they 
are  calculated  to  mislead  an  ordinary  pur- 
chaser; and  whenever  this  is  the  case  a 
court  of  equity  will  grant  adecree  restrain- 
ing a  defendant  from  so  simulating  the 
trade-mftrlos  of  the  complainant.  Bobert- 
flon  V.  Berry,  Amer.  Trade-Mark  Cas.  153; 
Medicine  Co.  V.  Weni,  Id.  711;  Tobacco  Co. 
v.  Hynes,  Id.  898;  Manufacturing  Co.  v. 
Ludeman,  Id.  A57:  Oil-Tank  Co.  v.  Scott, 
39  Amer.  Rep.  286;  Hier  t.  Abrahams,  82 
N.  Y.  519. 

When  a  trade-mark  Is  calculated  to  mis- 
lead, even  If  no  one  has  been  actually  de- 
celred,  an  intention  to  decelTe  will  be  pre- 
«amed.  Galre's  Appeal,  Amer.  Trade-Mark 
Cas.  116. 

And,  although  a  man  may  not  intend  to 
injure  another,  yet  he  will  not  be  allowed 
to  adopt  the  marks  by  which  the  goods  of 
such  other  person  are  designated,  if  the  ef- 
fect of  adopting  them  would  Injure  such 
other  person.  Sheppard  v.  Stuart,  Id.  193; 
Hier  t.  Abrahams,  82  N.  Y.  519;  WUllams 
T.  Brooks,  50  Conn.  278;  Tobacco  Co.  v. 
Hynes,  20  Fed.  Rep.  883. 

We  have  not  been  furnished  with  any  of 
defendants'  boxes  of  the  Estella  brand,  but 
the  bill  allies  that  this  brand  of  defend- 
ants socloB^  resembles  the Estrella  (star) 
brand  of  complainant  l^at  It  Is  calculated 
to  mislead  the  public  Into  believing  the 
brand  of  the  defendant  to  be  that  of  the 
complainant.  The  demurrer  to  the  bill 
admits  these  allegations  of  the  bill,  and 
the  defendants  vlrtualiy  admit  the  truth  of 
the  allegations  In  their  answer.  They,  It 
Is  true,  deny,  in  a  general  way,  the  allega- 
tions of  the  bill  in  regard  to  the  said  brand 
so clofl^ simulating  complainant's  brand, 
but  fail  utterly  to  show  wherdn  their 
brand  does  not  resemble  the  complain- 
ant's. They  admit  the  manufacture  of  the 
Estella  brand  of  cigars  at  Jacksonville,  but 
say  that  the  word  "Estella"  is  not  "Es- 
trella, "  as  alleged  In  the  bill.  Is  this  a  de- 
nial of  the  positive  allegations  of  the  bill 


as  to  the  resemblance  between  the  said 
two  brands?  Certainly  not.  Then  why 
did  not  the  defendants  deny  the  allegations 
of  the  blll.ir  they  were  not  true?  Theyad- 
mit  the  all^atlons  of  the  bill  to  be  true; 
that  Is  to  say,  that  they  Intended  to  de- 
ceive the  public,  profit  by  the  deception, 
and  to  Injure  the  complainant.  The  omit- 
ting of  the  letter  "r,  "as  aforesaid,  was  but 
an  artifice  resorted  to  by  the  dtfendants, 
under  the  belief  that  It  woald  not  be  de- 
tected, but,  It  detected,  It  might  protect 
them  In  a  suit  for  damages  by  the  com- 
plainant against  the  defendants  for  so  pl- 
ratinghls trade-mark.  Nootherconcluslon 
would  be  consistent  with  the  facta  of  the 
ease. 

The  affldaritsot  Bishop  ftCo.  and  othen 
filed  in  the  ease  tend  to  show  that  the  de- 
fendants have  palmed  off  and  sold  their 
said  cigars  as  and  for  those  of  the  com- 
plainant, and  that  the  agents  of  complain- 
ant have  had  to  publish  notices  In  news- 
pai>er8  cautioning  the  public  against  the 
deception  thus  practiced  by  the  defendants. 
This  the  d^endants  have  attempted  to 
contradict  by  filing  connter-affidavits, 
stating  that  the  affiants  knew  of  no  such 
efforts,  either  on  the  part  of  the  defendants 
or  their  agents,  to  palm  off  or  use  their 
cigars  as,  of,  and  for  those  of  the  com- 
plainant. This  Is  mere  n^ative  evidence, 
and  proves  nothing.  There  was  no  error 
In  granting  the  temporary  injunction. 

This  disposes  of  the  errors  assigned  by 
apifellants.  but  counsel  in  their  ailment 
further  contend  that  the  complainant  has 
been  guilty  of  such  laches  that  be  Is  not 
entitled  to  the  relief  he  pays  for,  and  cite  6 
Walt,  Act.  &  Def.  42, 48;  Beard  T.  Tamer, 
13  Law.  T.  (N.  S.)  747. 

The  rule  in  England  in  trade-mark  cases 
Is  more  stringentthan  In  this  country,  and 
a  lack  of  diligence  there  In  suing  deprives 
complainant  in  equity  of  the  right  to  an 
Injunction  or  an  account.  But  our  courts 
are  more  liberal  In  this  respect.  A  long 
lapse  of  time  will  not  deprive  the  owner  of 
a  trade-maric  of  an  injunction  against  an 
Infringer,  but  a  reasonable  diligence  Is  re- 
quired of  a  complainant  In  asserting  his 
rights.  If  he  would  hold  a  wrong-doer  to 
an  account  for  profits  and  damages.  This 
rule,  however,  applies  only  to  those  cases 
where  there  has  been  an  acquiescence  aft^ 
aknowledge  of  the  infrlngementis  brought 
home  to  the  complainant.  Sawyer  v.  Kel- 
logg, Amer.  Trade-Mark  Cas.  564. 

Nor  will  the  acquiescence  of  any  person 
In  the  wrongful  use  of  his  name  estop  him 
from  asserting  his  rights  In  equity,  unless 
he  has  notice  during  such  acquiescence  of 
the  facts  rendering  the  use  of  his  name 
wrongful.  Horton  Manufg  Co.  N.  Y.-t, 
Horton  ManuPg  Co.  Ind.,  Amer.  Trade- 
Mark  Cas.  857. 

And  the  laches  of  the  complainant  will 
not  avail  as  a  defense  In  a  proceeding  to 
restrain  "Uie  use  of  a  trade  name  when  the 
defendant  adopted  the  name  with  a  fraud- 
ulent intent.   Sanders  v.  Jacob,  Id.  1048. 

The  complainant  was  In  no  such  laches 
as  would  deprive  him  of  his  rights  In  the 
premises. 

The  only  remaining  question  to  be  con- 
sidered Is,  did  the  chancellor  err  in  sua- 
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talning  tiie  second  groand  of  d^emdants' 
demarrer  to  the  blU? 

This  conrtbeld  in  Doggett  Hart, 5  Fla. 
230,  tbat  "in  casee  of  accoants,  of  agency, 
of  apportionment,  of  general  average,  of 
contribution,  of  waste  and  of  partnership, 
where  chancery  once  entertains  a  suit  up- 
on grounds  legitimately  ct^pilsable  In  that 
court,  it  will  proceed  t<>  a[djudlcate  other 
matters  of  which  ithas  bnlyincldentaJ  cost- 
ntsance,  in  order  to  avoid  a  mnltlpUi^ty  d 
suits. " 

"  Another  rule, "  says  Mr.  Story,  (1  Story, 
£q.  Jur.  §  Mk,)  "respects  the  exercise  of 
Jurisdiction  when  the  title  Is  at  law,  and 
the  party  comes  Into  equity  foradlscor- 
«ry,  and  for  a  relief,  as  consequent  on  that 
discovery-  In  many  cases  it  has  been  held 
that  where  a  party  has  ajust  tlttetocome 
Into  equity  for  a  discovery,  and  obtains  It, 
the  court  will  go  on,  and  give  him  the 
proper  relief,  and  not  turn  him  round  to 
the  expensesand  Inconveniences ofadouble 
suit  at  law.  The  Jurisdiction  having  once 
rightfully  att€u:bed,  it  shall  be  made  effect- 
ual, for  the  purposes  of  complete  relief. 
And  it  has  accordingly  been  laid  down  by 
elementary  writers  of  high  reputation  that 
'the  court,  having  acquired  cognizance  of 
the  suit  (or  the  purpose  of  discovery,  will 
«ntertaln  It,  for  the  purpose  of  relief,  In 
most  cases  of  fraud,  account,  accident,  and 
mistake.'" 

In  the  case  at  bar  the  bill  prays  for  dis- 
covery, an  accounting  of  profits.  Injunc- 
tion, damages,  and  general  relief,  and  the 
only  ground  of  objection  to  the  bill  raised 
by  the  second  ground  of  defendants'  de- 
murrer is  tbat  the  bill  prays  damages. 

That  a  man  whose  trade-marks  have 
been  infringed  upon,  as  In  this  case,  is  en- 
titled to  compeiuiatioii  for  the  infringe- 
ment, is  unquestionable;  and  It  strikes  us 
that  it  makes  no  difference  whether  the 
compensation  to  which  the  complainant 
is  entitled  la  called  "profits"  or  "dam- 
ages." What  is  an  accounting,  but  the 
method  by  which  to  ascertain  the  com- 
plainant's damages  or  compensation  for 
l^e  wrong  and  injury  done  him  by  the  de- 
fendants? 

That  the  complainant  is  entitled'to  dam- 
ages, see  Hostetter  v.  Vowlnkle,  1  Dill.  329 ; 
Pitts  V.  Hall,  2  Blatchf.  229:  Milling  Co.  v. 
Robinson,  20  Fed.  Bep.  217;  Graham  v. 
Plate,  40  Cal.  593;  Marsh  v.  Billings,  7 
Cush.  322;  Stonebraker  v.  Stonebraker,  83 
Md.  252;  Blackwell  v.  Wright,  73  N.  C.  810. 

A  party  whose  trade-mark  has  been  vio- 
lated is  entitled  to  recover  all  the  profits 
realised  by  the  wrong-doer  from  sales  of 
the  spurious  article,  and  also  all  damages 
resulting  from  such  violation.  Graham  v. 
Plate,  40  Cal.  593;  Peltz  v.  Eichele,  62  Mo. 
171;  Marsh  v.  Billings,  7  Cush.  322;  Milling 
Co.  V.  Robinson,  Amer.  Trade-Mark  Cas. 
W4;  Hostetter  v.  Vowlnkle,  1  DIU.  829; 
Pitts  V.  Hall,  2  Blatchf.  229. 

The  owner  ol  a  trade-mark  is  entitled  to 
nominal  damages  for  the  violation  of  his 
trade-mark,  although  it  is  not  shown  that 
be  has  sustained  actual  damages,  and  al- 
though the  defendant's  articles  are  not 
Inferior  In  quality  to  his  own.  Blofeld  v. 
Payne,  4  Bam.  &  Adol.  410, 1  Nev.  &  Man. 
368;  Thomson  v.  Winchester,  19  Pick.  214; 


Bodgeis  V.  Nowlll,  B  C.  B.  109;  Conrad 
Brewing  Co.,  Amer.  Trade-Mark  Cas.  816. 

The  decree  of  the  court  below  granting 
injunction  Is  affirmed,  but  the  order  8us> 
taintng  defendant'  demurrer  to  that  part 
of  the  bill  tbat  claims  damages,  in  excess 
of  profits  realised.  Is  reversed,  and  the 
cause  remanded  (or  farther  proceedings 
consistent  with  this  opinion;  the  appel- 
lant, £1  Modelo  C^arManntactnringCom- 
pany,  to  pay  all  costs  of  the  suit. 

ON  REHEABmO. 

Mazweu.,  J.  Appellants  are  not  sat^ 
fled  with  the  decision  in  this  case,  and tiiey 
now.come  with  application  for  a  rehearing, 
based  on  mistakes  of  the  court  In  the  opin- 
ion rendered. 

The  Qrst  mistake  complained  of  Is  In  re- 
lation to  a  statement  of  the  court  respect- 
ing allegations  of  appellants  In  regard  to 
climatic  and  atmospheric  conditions  in 
Key  West,  as  adapted  to  the  manufacture 
and  preservation  of  cigars.  The  court 
asked  in  argument,  why  did  appellants 
"aver  In  the  answer  tbat  tbe  atmosphere 
of  Key  West  was  not  more  favorable  for 
the  manufacture  and  preservation  of  cigars 
than  at  points  north  of  that  place, "  etc.  ? 
So  far  as  we  can  see,  this  Is  but  hypercrit- 
ical. In  that  the  word  "aver"  was  used 
instead  of  the  word  "deny."  Whether  it 
was  an  averment  or  denial  made  no  differ- 
ence as  to  the  question  then  under  discus- 
sion, o(  intention  to  injure  complainant  by 
the  use  of  simulative  words  and  brands. 

The  next  ground  tor  a  rehearing  Is  that 
"there  is  no  allegation  in  the  bill  or  an- 
swer, nor  is  there  any  proof,  that  G.  H. 
Qato  was  the  Junior  member  of  the  firm  of 
the  El  Modelo  Cigar  Manufacturing  Com- 
pany, yet  the  court,  in  its  opinion,  asked, 
why  did  they  use  the  name  of  tbe  Junior 
member  of  their  firm  In  combination  with 
the  words  'Key  West,'  *La  Estelta,'  and 
'Bouquet?'"  With  all  due  respect  tocoun- 
sel,  this  seems  simply  frivolous.  G.  H. 
Gato  was  spoken  of  as  the  Junior  member 
of  the  firm  because  in  the  list  of  four  part- 
ners Ms  name  appeared  last.  Butwhetber 
he  was  a  Junior  or  other  member  did  not 
affect  the  question  involved  in  tbenseof  hla 
name;  the  impressive  fact  being  tbat  his 
name  was  used,  instead  of  any  other  of  the 
four,  or  of  the  firm  name,  to  direct  att^- 
tion  to  the  brand  of  cigars. 

The  third  ground  for  rehearing  Is  that 
there  was  mistake  of  tbe  court  in  reference 
to  the  La  Estella  brand  of  cigars.  In  saying 
that  the  d^endants  "admit  tiie  allega- 
tions of  the  bill  to  be  true ;  that  is  to  say, 
that  they  intended  to  deceive  the  public, 
profit  by  the  deception,  and  to  Injure  the 
complainant. "  Theparagraph  of  theopln- 
ion  in  which  this  sentence  occurs,  taken 
altogether,  is  such  as  to  render  the  sentence 
susceptible  of  reference  to  the  admission 
of  defendants  under  their  demurrer  to  the 
bill.  In  this  view, the  statementiacorrect. 
But  without  r^ard  to  that,  and  even  If 
the  mistake  is  a  substantive  one,  It  cannot 
affect  the  conclusion  of  the  court,  for  there 
is  still  the  Bouquet  brand  not  touched  by 
this  mistake,  which  furnishes  sufficient 
ground  for  that  conclusion. 

A  rehearing  Is  denied. 
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Satankah,  F.  ft  TT.  Bt.  Co.  t.  Datis. 
(SuprOM  Court  of  Florida,   fan.  10, 1890.) 

Railroad  GoKPAinn— Rioht  ow  Wat  otkb  Pub- 
lic LA;n>8— Trbbpasb— Ldotatioit  of  Aonom. 

1.  Where  a  r^lroad  company  fsdls  to  oomply 
with  the  provisionftof  the  act  of  congresa  graating 
the  right  of  way  to  railroads  through  the  puhlio 
lands  of  the  United  Siatea,  the  company  has  no 
right  to  ran  its  road  through  the  land  of  a  home- 
steader who  had  complied  with  the  terms  of  the 
homestead  law,  althoaffh  the  homesteader  had  not 
at  the  time  received  his  patent  from  the  govern- 
ment; for  the  homesteader's  claim  Is,  ander  such 
circamstances,  saperior  toandnotsuoordinate  to 
that  of  the  company,  and  If  the  company  runs  its 
road  through  hfis  land  it  beoonies  a  treapMser,  and 
is  liaUe  to  the  homesteader  in  an  action  for  dam- 
ages. 

3.  A  railroad  company  that  has  not  compiled 
with  the  terms  of  the  act  of  congress  granting  to 
r^lroad  oompanlea  the  right  of  way  through  the 
publto  lands  Is  not  in  a  position  to  assail  the  title 
of  a  homesteader  found  in  possession  of  land 
through  whlcb  the  onupuiy  aesirea  to  mn  its 
road. 

8.  An  action  for  trespass  upon  real  property 
must  be  commenued  within  three  years,  otherwise 
It  is  barred  by  the  statute  of  limitations;  and  a 
charge  that  in  a  continuing  trespass  the  statute 
does  not  begin  to  run  at  the  time  the  cause  of  ac- 
tion aocmed,  but  that  the  action  might  be  brought 
at  any  Ume  during  the  continuance  of  the  trespass, 
and  tliat  the  plaintiff  could  reoover  damages  for 
the  whole  time,  whether  the  suit  was  oommenoed 
In  the  time  preaoiibed  by  the  statute  or  not,  is  er- 
roneous. 

i.  Where  there  Is  a  continuing  trespass,  the 
party  injured  is  entitled  to  recover  any  damages  he 
may  sustain  in  consequence  of  such  trespass,  at  any 
Ume  within  three  years  before  the  oommencement 
of  suit,  and  he  can  bring  snccassiTB  suits  against 
the  defendant  as  long  as  the  trespass  is  oonunued. 
{UvUabiu  toy  the  Court.) 

Appeal  from  circuit  court,  StiwanDee 
tounty ;  John  F  .  White,  Judj^. 

B.  B.  Black  well,  tor  appellant.  J.  8. 
White,  for  appellee. 

MiTCHRLL,  J.  The  appellee  (plaintiff  be- 
low) (leclai-ed  agalnat  the  defendant  rail- 
way company  In  treepaea  quare  claustim 
i^glt,  describing  the  land  as  the  E.J^  of 
the  N.  WJ^  of  section  29,  township  5  S.,(tf 
range  14  ET,  situate  in  Suwannee  county. 
The  declaration  aliases  ttae  cnttlnff  of  tim- 
ber and  corn  on  the  land  growing,  the 
dtj;e1n^  up  of  the  earth,  etc. 

The  defendant  railway  company  pleaded : 

(1)  NotRuilty. 

(2)  That  the  plaintiff  was  not  selaed  and 
poKsesHed  of  the  land  as  the  time  of  the  a1- 
lef^  trespass. 

<3)  That  thealleged  trespass  complained 
of  by  the  plaintiff  was  notcommltted  with- 
in three  years  next  btfore  the  commence- 
ment of  this  suit. 

(4)  That  the  d^endant  Is  a  corporation 
duly  ori^anixed  under  the  laws  of  the  state 
of  Florida,  and  authorized  to  build,  con- 
struct, and  operate  a  railroad  In  said  state, 
and  that  said  land  In  Hie  declaration  men- 
tioned belonged  to  the  United  States  at 
the  time  of  the  said  entry  complained  of 
by  the  plaintiff,  and  that  such  entry  was 
fur  thepurpoaeof  constructingand  operat- 
InfT  Its  railroad. 

The  plaintiff  Joined  Issue  on  the  several 
pleoH,  the  Issues  were  submitted  to  a  Jury, 
uid  they  found  for  the  plaintiff  and  as- 
semed  the  damages  at  9600,  and  the  case 
Is  here  upon  appeal  from  the  order  ol  the 


circuit  court  overruling  motion  for  new 
trial. 

The  following  errors  are  aaslgned : 
<1)  In  refusing  to  grant  a  new  trial. 
(2)  In  refusing  to  give  to  the  Jury  the 
first  and  second  Instmctlons  asked  for  by 
defendant,  and  In  qualUylng  the  third  in- 
struction. 

(S)  In  charging  the  Jury  that  a  corpora- 
tion may  be  a  treepaaser  by  ordering  such 
an  act  doneas  makes  the  doer  a  treepaaser. 

(4)  In  charging  the  ]uiy  that  if  the  orig- 
inal trespass  was  committed  by  the  Lire 
Oak  &  Rowlands  Bluff  Railroad  Company 
or  the  Plant  Invntmeot  Oompany,  and 
that  such  company  was  the  agent  of  de- 
fendant, ttae  defendant  was  liable  aa  fully 
as  though  the  midre  trespasBwaa  commit- 
ted by  the  defendant. 

The  evidence  in  the  case  conduces  to 
show  that  the  plEdntlff  moved  upon  the 
land  described  in  the  declaration  In  De- 
cember, 187d,  and  that  the  land  at  the  time 
belonged  to  the  United  States.  That  the 
plaintiff,  on  the  27th  di^  of  January,  1883, 
filed  his  application  In  the  United  States 
land-office  at  Gainesville,  for  a  homestead 
entry  upon  said  land,  and  that  he  made 
his  final  proof,  and  obtained  his  final  re- 
ceipt under  such  homestead  entry,  May 
SI.  1886. 

ThAt  the  preliminary  survey  through 
said  land  was  made  in  the  fall  of  1881,  and 
that  the  company's  line  was  permanenlly 
located  about  the  month  of  May,  In  the 
year  1882,  and  that  the  preliminary  Hue 
through  the  land  became  the  permanent 
line,  or  nearly  so.  That  the  road  was 
completed  through  said  land  in  July,  1882, 
and  that  It  had  been  operated  by  the  de- 
fmdant  from  tbecompletion  thereof  to  the 
commencement  of  this  suit. 

It  Is  Insisted  by  the  appellant  railroad 
company  that  under  the  act  of  congress  of 
March  8, 1875,  granting  the  right  of  way  to 
railroad  companies  through  the  public 
lands  of  the  United  States,  It  had  the  right 
to  enter  the  land  described  in  the  declara- 
tion at  the  tlmelt  did  enter  upon  the  land, 
and  that  any  light  the  complainant  had 
was  subordinate  to  that  of  the  railroad 
company  under  said  act;  and  In  support 
of  this  position  cite  the  case  of  Van  Wyck 
V.  Knevals,  106  U.  S.  860,  1  Sup.  Ct.  Itep. 
8S6. 

But  the  decision  in  said  case  does  not 
support  this  proposition  to  the  extent  in- 
sisted upon.  The  decision  in  the  case  of 
Van  Wyck  v.  Knevals  arose  under  the  act 
of  congress  of  July  23, 1860,  gran  ting  to  the 
state  of  Kansas,  for  the  use  and  boieflt  of 
the  St.  Joseph  &  Denver  City  Railroad 
Company,  alternate  sections  of  land  along 
the  line  of  said  company,  to  aid  in  con- 
structing a  road  from  Elwood,  Kan., 
westwardly,  via  MarysviUe,  in  the  same 
state,  so  as  to  effect  a  Junction  with  the 
Union  Pacific  Railroad,  or  any  branch 
thereof,  etc. 

The  third  section  of  this  act  provides 
that  the  lands  granted  "shall  inure  to  the 
benefltof  said  company,  as  follows:  When 
the  governor  of  the  state  of  Kansas  shall 
certify  that  any  section  of  ten  consecutive 
miles  of  said  road  Is  completed  In  a  good, 
BubstantiBl,  and  workmanlike  manner,  as 
a  fiiBt-class  railroad,  then  the  secretary  of 
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thelQteiior  abaU  IsBue  totbesald  company 
patenta  for  ao  many  sectloiw  of  the  land 
hereinbefore  granted,"  etc. 

Thefoarth  section  declaTeB*'that,aaBooD 
aa  the  eald  company  ahall  file  with  the  eec- 
retary  of  the  Interior  mape  of  its  line,  design 
natlng  the  ronte  Oiereof,  it  ahall  be  the 
duty  of  the  Batd  secretary  to  withdraw 
from  the  market  the  lands  granted  by  this 
act,  in  such  manner  as  may  be  best  calcu- 
lated to  effect  the  purposes  of  this  act  and 
subserve  the  public  interest."  14  St.  at 
Large,  211. 

The  company  accepted  the  act,  and  01ed 
-with  the  secretary  of  the  Interior  a  map  of 
the  line  ol  Its  road. 

Mr.  Justice  Field  delivered  the  opinion 
of  the  court  in  said  case,  and,  In  constru- 
ing said  act  of  congress,  says :  "  The  grant 
is  one  in  praaenti,  except  as  its  operation 
is  affected  by  that  condition;  that  Is,  it 
imports  the  transfer,  subject  to  the  limita- 
tions mentioned,  of  a  present  interest  in 
the  lands  designated.  The  difficulty  in 
Immedlatdy  giving  full  operation  to  it 
arises  from  the  fact  that  the  sections  dea- 
ignated  as  granted  are  incapable  of  Identi- 
fication until  the  route  of  the  road  is  'defl- 
nitely  fixed.'  When  that  route  is  thus  es- 
tablished, the  grant  takes  effect  upon  the 
sections  by  relation  as  of  the  date  of  the 
act  of  congreaa.  In  that  sense  we  say  that 
the  grant  is  onein  prmaenti.  It  cuts  oft  all 
claims*  other  than  those  mentioned,  to 
any  portion  of  the  lands  from  the  date  of 
the  act,  and  passes  the  title  as  fully  as 
though  the  sectluns  had  then  been  capable 
of  identification." 

"The  inquiry  then  arises,  when  la  the 
route  of  the  road  to  beconridered  as  *  defi- 
nitely fixed,'  BO  that  the  grant  attaches  to 
the  adjoining  sections?  The  complainant 
In  the  court  below,  who  derives  his  title 
from  the  company,  contends  that  the  route 
la  definitely  fixed,  within  the  meaning  of 
the  act  of  congress,  when  the  company 
files  with  the  secretary  of  the  interior  a 
map  of  its  lines,  approved  by  Ita  directors, 
designating  the  route  of  the  proposed 
road.  On  the  other  hand,  the  defendant, 
<the  appellant  here,)  who  acquired  his  in- 
terest by  a  subsequent  entry  of  the  lands 
and  a  patent  therefor,  contends  that  the 
route  cannot  be  deemed  definitely  fixed,  so 
that  the  grant  attaches  to  any  particular 
sections,  and  cuts  off  the  right  of  settle- 
ment thereon,  until  the  lands  are  with- 
drawn from  market  by  order  of  the  secre- 
tary of  the  interior,  and  notlceof  the  order 
of  withdrawal  Is  communicated  to  the 
local  land-offices  Ifi  the  districts  In  which 
the  land-offices  are  situated." 

"We  are  of  opinion  that  the  position  of 
the  complainant  Is  the  correct  one.  The 
ronte  must  be  considered  as  '  definitely 
fixed '  when  it  has  ceased  to  be  the  subject 
of  change  at  the  volition  of  the  company, 
nntll  the  map  is  filed  with  the  secretary 
of  tiie  interior,  the  company  Is  at  liberty 
to  adoptsiicha  route  as  it  may  deem  best, 
after  an  examination  of  the  ground  has 
disclosed  the  feasibility  and  advantages  of 
different  lines.  Butwhen  a  route  Isadopt- 
ed  by  the  company,  and  a  map  designat- 
ing It  is  filed  with  the  secretary  ol  the  in- 
terior and  accepted  by  that  ofiicer  the 
route  is  eetabllshed.  It  is,  in  the  language 


of  the  act.  'definitely  fixed,'  and  cannot 
be  the  subject  of  future  change,  so  as  to 
affect  the  grant,  except  upon  legislatlTe 
consent." 

The  same  principle  is  also  laid  down  in 
the  following  cases:  Railroad  Co.  t.  U. 
S.,  92  n.  S.  783;  Grinnell  v.  Railroad  Co.» 
103  U.  S.  739;  Schulenberg  v.  Uarrlman,  21 
Wall.  44;  Wood  v.  Railroad  Co..  104  U.  S. 
S29;  Taboreck  v.  Railroad  Co..  2  McCrary, 
407;  Yosemlte  Valley  Case,  (Hutchlngs  t. 
Low,)  15  Wall.  77. 

In  each  of  the  cases  cited  above  the  rail- 
road company  took  the  necessary  prelim- 
inary steps  to  comply  with  the  act  of  con- 
gress undOT  which  the  grant  was  made; 
that  Is,  the  company  filed  with  the  secre- 
tary of  the  interior  a  map  designating  the 
permanent  or  "fixed"  route  of  the  pro- 
posed road,  made  by  the  surveyors  of  the 
company,  and  adopted  by  its  directors, 
which  was  accepted  by  the  secretary.  The 
several  acts  of  congress  under  which  these 
grants  were  made  required  such  filing  of 
maps,  etc. 

The  act  of  March  3,  18TC,  granting  to 
railroads  the  right  of  way  through  the 
public  lands  of  the  United  States,  In  the 
first  section  provides  "that  the  right  of 
way  through  the  public  lands  of  the  United 
States  is  hereby  granted  to  any  railroad 
company  duly  organised  under  the  laws  of 
any  state  or  territory,  except  the  District 
of  Columbia,  or  by  the  congress  of  the 
United  States,  which  shall  have  filed  with 
the  secretary  of  the  Interior  a  copy  of  its 
articles  of  incorporation,  and  due  proofs 
of  Its  organization  under  the  same,  to  the 
extent  of  one  hundred  feet  on  each  side  of 
the  central  line  of  said  road." 

The  fourth  section  of  the  act  provides 
"that  any  railroad  company  desiring  to 
secure  the  benefltsot  tfaisactshall  •  •  * 
file  with  the  register  of  the  land-office  for 
the  district  where  such  land  is  located  a 
profile  of  Its  road."   18  8t.  at  Large, 482. 

To  entitle  the  defendant  railroad  com- 
pany to  the  benefits  of  this  act.  It  was  re- 
quired to  comply  with  the  provisions  of 
the  Bame,bat,80  far  as  theeridenceshows, 
the  defendant  company  has  done  nothing 
evincing  an  intention  to  comply  with  satw 
provisions,  and  the  question  is,  by  what 
right  did  it  alter  upon  the  land  In  qnes- 
tlon,  as  it  did  enter? 

It  did  not  enter  under  the  act  of  con- 
gress granting  the  right  of  way  over  the 
public  lands,  because  it  did  not  comply 
with  the  terms  of  the  act.  It  had  no  latle 
to  the  land,  and  It  had  no  right  to  enter 
thereon.  When  It  did  ho  enter,  tt  did  so  as 
a  trespasser,  and  made  itself  liable  to  the 
plaintiff  in  such  damages  as  he  could 
prove. 

If  the  company  had  complied  with  the 
requirements  of  tbe  act  by  filing  with  the 
secretary  of  the  interior  a  copy  of  Ita  arti- 
cles of  Incorporation,  and  dneproofs  of  its 
organization  under  the  same,  and  had  filed 
with  the  register  of  the  land-office  at 
Oalnesville,  Fla.,  In  the  district  where  the 
land  is  located,  a  profile  of  Its  road,  then 
It  would  be  in  condition  to  claim  the  ben- 
efita  of  said  act :  provided,  no  other  claim- 
ant bad  in  the  mean  time—that  is,  before 
the  company  permanently  located  and 
adopted  Its  line— acquired  a  title  to  the 
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land  enpeiior  to  that  of  the  company,  U  It 
had  any. 

Connsel  for  defendant  (appellant  here) 
Insists  that  the  persons  who  accept  the 
bounty  of  the  general  government,  in  the 
way  of  a  homestead,  accept  It  sabordlnate 
to  the  general  grant  of  lffl&. 

Admtttins  the  correctness  of  this  propo- 
rtion, and  atlU  the  fact  remains  that  to 
make  the  right  of  the  homesteader  subor- 
dinate to  the  general  grant;  and  to  confer 
upon  the  railroad  company  the  rlKbts  and 
powers  claimed  by  It,  It  mnat  hare  com- 
plied with  the  provisions  of  the  act  grant- 
ing it  the  right  of  way  over  the  land.  To 
carry  out  the  doctrine  contended  for  by 
the  clefenflant  railroad  company,  after  a 
homesteader  haa  compiled  with  all  the  re- 
quirements of  the  homestead  laws,  after  he 
has  filed  his  claim,  made  final  proof,  and 
received  a  patent  for  his  land,  a  railroad 
company  has  the  right  under  the  act  of 
March  3, 1875,  without  taking  a  single  step 
entltllDg  it  to  the  benefits  of  said  act,  to 
enter  upon  the  homesteader's  land  ad  lib- 
itum,  to  damage  hla  land,  to  destroy  bis 
crops,  and  the  homesteader  Is  remediless, 
because  his  claim  is  subordinate  to  the  act 
of  March  8, 1876.  We  can  give  our  assent 
to  no  such  doctrine.  When  the  home- 
steader has  complied  with  the  terms  of  the 
bounty  of  the  government,  he  has  a  right 
la  his  homestead  that  the  laws  will  pro- 
tect. His  claim  Is  only  subordinate  to  that 
ut  a  railroad  company  when  that  com- 
pany has  so  complied  with  the  law  as  to 
make  the  homesteader's  claim  subordinate 
to  its  own.  Failing  itself  to  comply  with 
'Jie  terms  of  the  grant  of  the  right  of  way 
to  railroad  companies,  the  company  has 
no  right  to  assail  the  title  of  any  one.  The 
evidence,  we  think,  clearly  establishes  the 
fact  that,  at  least  three  months  before  the 
defendant  railroad  company  i)mnanently 
located  its  line  tbrongb  the  land  described 
In  the  declaration,  the  plaintiff  made  his 
faomesrtead  entry,  and  that  he  thereby  ac- 
quired an  Interest  In  the  land  that  the 
railroad  company  was  bound  to  respect. 

The  railroad  company  further  Insists 
that  the  right  of  the  homesteader  Is  only 
an  Ittclioate  right,  which  may  never  ripen 
Into  a  perfect  title  or  a  greater  right. 

Admitting  this  proposition  to  be  true,  it 
does  not  confer  upon  the  company  the 
rights  contended  for  here.  It  does  not  oc- 
cupy ench  a  position  that  It  can  raise  such 
a  question. 

The  thirteenth  paragraph  of  the  court's 
diarse  is,  In  sahertance,  that  It  the  griev- 
ance complained  of  was  a  continuing  tres- 
pass, the  statute  of  limitations  did  not 
D^n  to  mn  when  the  cause  of  action  ac- 
crued, but  that  the  action  might  be  brought 
at  any  time  during  the  continuance  of  the 
trespass,  and  that  the  plaintiff  could  re- 
cover damages  for  the  whole  time,  whether 
the  suit  was  comjnenced  In  tJiie  time  pre- 
scribed by  statute  or  not.  This  charge,  we 
think,  was  erroneous. .  The  statute  (Mc- 
Clel.  Dig.  p. 738.  9  10)  provides  that  attions 
of  trespass  upon  real  property  can  only  be 
commenced  within  three  years.  The  suit 
before  us  was  commenced  July  7, 1887,  and 
the  declaration  alleges  that  the  defend- 
ant broke  and  entered  the  plalntilt's  close 
on  July  1, 1882,  and  allies  a  continuous 


trespass  upon  bis  land  by  the  d^endant 
from  the  date  of  the  allied  entry  to  the 
commencement  of  the  suit.  On  the  day  of 
sucii  entry  by  the  defendant  an  action  ac- 
crued to  the  complainant,  and  he  could 
have  brought  successive  suits  against  the 
defendant  so  long  as  the  treepa«s  contin- 
ued. 1  Add.  Torts,  9  385,  and  cases  there 
cited. 

But  the  rule  laid  down  In  the  cases  cited 
supra  does  not  authorize  the  plaintiff  to 
recover  in  an  action  for  trespass  commit 
ted  upon  his  laud  by  the  defendant,  re- 
gardless of  time,  simply  because  It  was  a 
continuing  trespass,  nor  do  we  know  of 
any  law  authorizing  such  recovery.  All 
claims  of  the  plalnnff  against  the  defend- 
ant for  trespass  upon  plalntUTs  land  were 
barred  by  the  statute  within  three  years, 
and  the  plaintiff  could  not  recover  damages 
which  he  sustained  more  than  three  years 
before  he  commenced  suit.  But  If  there  was 
a  continuing  trespass,  and  the  evidence 
tends  to  show  that  there  was,  the  plain- 
tiff was  entitled  to  recover  any  damages 
he  sustained  in  consequence  <A  such  tres- 
pass at  any  time  within  three  years  "Mott 
the  suit  was  commenced. 

The  amount  of  the  Judgmoit  rendered 
was  $600,  and  theevldence,  we  think,  shows 
conclusively  thatthe  damages  sustained  by 
the  plaintlff,  resulting  from  the  acts  of  the 
defendant,  amounted  to  only  ¥500.  This 
Is  the  estimate  placed  upon  the  damages 
by  tiie  plaintiff  himself,  and  he  should  be 
bound  by  it,  and  the  d^endan  t  also  should 
be  bound  by  it,  because  therelsnoevldence 
to  show  that  plaintiff's  estimate  was  not 
correct.  Plaintlfl  estimates  the  damages 
for  destruction  of  timber  and  cord-wood 
on  the  right  of  way  at  fl30,  com  de- 
stroyed, $30,  and  rails  and  pasturage  de- 
stroyed at  $20,— making.  In  all.  $180.  This 
amount  the  plaintUf  clearly  was  not  enti- 
tled to,  becibnsethedestniolzon  of  the  prop- 
erty occurred  when  the  defendant  first  en- 
tered upon  the  plaintiff's  land,  and  hence 
It  was  barred  by  the  statute.  But  as  it 
may  be  that  the  defendant, by  Its  acts  and 
Implied  promisee  of  settlement.  Induced 
the  plaintiff  to  postpone  the  commence- 
ment ol  his  suit  until  a  lai^  part  of  his 
claim  was  barred,  and  as  the  piaintUt,  un- 
der the  evidence,  was  certainly  entllled  to 
some  damages  In  consequence  of  the  de- 
fendant's continuing  trespass,  and  as  we 
do  not  think,  under  all  the  circumstances 
of  the  case,  that  damages  to  the  amount 
of  $320  would  be  excessive,  and  also  for  the 

fturpose  of  saving  the  expense  of  further 
itigatton,  we  will  give  the  plalntltf  the 
option  to  save  his  Judgment  for  $820,  and 
Interest  thereon  from  the  rendition  of  the 
same,  If  he  will  enter  a  remittitur  of  $280 
as  of  the  dateof  said  judgment.  The  order 
win  be  that  the  judgment  stand  as  of  the 
date  It  was  rendered,  If  the  plaintlfl  enter 
the  rem/te/for  Indicated,  but,  falling  to  do 
this,  within  80  days  after  the  mandate  of 
this  court  is  received  by  the  clerk  of  the 
circuit  court,  the  Judgment  Is  reversed  and 
new  trial  granted. 

There  are  other  questions  raised  toother 
parts  of  the  court's  chaise,  and  refusals 
to  charge  as  requested  by  defendant,  but 
we  do  not  consider  it  important  to  con- 
sider them.  ^  . 
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Scott,  Sheritf,  t.  Milton  et  a/. 
{Supreme  Court  of  Florida.  Jan.  SI,  1890.) 
ArrBu-BoND— August. 
Where  an  appeal  ts taken  bya  Rherlff  under 

the  act  of  February  17,  1883,  (MoCleL  Dig.  p.  841, 
SI  8,  9,)  from  an  order  directmg  bim  to  pay  over 
money  to  a  plaintiff  In  execution,  and  the  penalty 
of  the  appeal-bond  is  less  than  the  amount  of  the 
sum  and  costs  ordered  to  be  paid,  the  appeal  will 
be  dismissed  on  the  grouncl  of  the  insnfflolenor  of 
the  bond. 
(Syllabua  by  the  Court) 

Appeal  from  circuit  court,  Jackson  eonn- 
ty ;  James  F.  McClellan,  Judge. 

D.  L.  McKiunoB,  tor  appellant.  IMdon 
Sk  Carter,  lor  appellees. 

Banzt,  C.  J.  Appellees  have  moved  to 
dismiss  the  appeal  on  the  ground  that  the 
appeal-bond  Is  Insufficient  in  amount,  and 
not  In  accordance  with  the  law  regulating 
appeals. 

The  tacts  are,  In  substance,  that  the  ap- 
pellees moved  In  the  circuit  court  tor  a  rule 
against  appellant,  as  sheriff  of  Jackson 
county,  to  compel  him  to  pay  overto  them 
(75.19,  their  pro  rata  share  of  the  pro- 
ceeds ot  personal  properly  levied  upon  un- 
der certain  writs  of  attachment,  and  sold 
by  him  under  an  order  of  court.  The  sher- 
iff answered,  setting  up  the  prior  rights  ot 
other  claimants  to  thesald  sum  ao  held  by 
him,  and,  the  cause  coming  on  to  beheara. 
the  court  midered  Judgment  to  t^e  ^ect 
that  he  pay  over  to  the  appellees  pro  rata 
the  sum  stated,  to  be  credited  upon  their 
executions,  and  that  appellees  recover  of 
him  the  cost  ot  the  proceeding,  taxed  at 
f6.Sl,  to  be  levied  of  his  goods  and  chat- 
tels, lauds  and  tenements,  and  that  execu- 
tion issue  tor  the  same. 

From  this  Judgment  an  appeal  was  en- 
tered ;  the  bond  given  being  m  the  penalty 
of  $75.19,  and  conditioned  for  the  payment 
to  the  appellees  of  said  "Judgment  or  order 
and  costs  "  in  case  the  same  should  be  con- 
firmed by  this  court. 

The  second  and  fourth  sections  ot  the  act 
ot  February  17, 1833, entitled  "An  act  regu- 
lating appeals  In  certain  cases  not  hereto- 
fore provided  lor  by  law, "  (sections  8,  9,  p. 
841.  McClel.  Dig. ;  §§  8,  9.  p.  448,  Thorap. 
Dig.,)  provide  (section  2)  that,  "In  all  cases 
In  which  a  rule  of  court  or  other  summary 
order  to  any  of  the  officers  of  court  and  their 
securities  ordeputleeis.ln  effect  a  Judgment 
tor  the  payment  ot  money  or  other  thing, 
the  part.Y  aggrieved mayprosecute  his, her, 
or  their  appeal  or  certiorari  in  the  toUow- 
Ing  manner:  *  *.  *  Appeals  and  writs 
ot  error  shall  Ueto  the  supreme  court  from 
the  circuit  courts,  as  In  other  cases ; "  and 
(section  4)  "in  such  cases  [in  which  such 
order  shall  be  made  Infutnre]  the  said  par- 
ties may  proceed,  as  aforesaid,  to  prosecute 
their  said  appeals,  writs  of  error,  or  eer<- 
tlorari,  upon  giving  bond,  as  aforesaid, 
and  taking  their  appeal  within  ten  days 
[thirty  by  virtue  ol  chapter  8008,  Act  of 
February  27, 1877,  section  2,  p.  840,  McC3el. 
Dig.]  after  the  adjournment  ot  the  court, 
and  their  writs  of  eiTor  and  certiorari  as 
In  other  cases  provided  for  by  law. " 

The  third  Hectlon  of  the  same  act  was  as 
follows:  "That  in  all  such  cases  as  those 
described  in  the  second  section  of  this  act, 
heretofore  decided,  in  which  the  order  ot 


the  court  baa  not  been  fully  enforced,  the 
writ  ot  error  or  certiorari  may  be  taken 
within  slzmonths  afterthe  passage  of  this 
act,  the  party  serving  out  such  writ  ot  er- 
ror or  prosecuting  such  appeal  giving  bond 
and  security  to  periorm  the  Judgment  of 
the  court  to  which  the  appeal  is  taken,  or 
In  which  the  writ  of  error  or  certiorari  la 
prosecuted."   Duval's  Compilation,  111. 

Thlssectlon  is  not  to  be  found  In  Thomp- 
son's or  McClellan's  Digest  ot  the  statutes, 
and  Its  absence  Is  explained  in  a  note  on 
page  448  of  the  former  work,  by  the  state- 
ment that  It  was  "temporary,  and  has  ex- 
pired.- 

Theatatute  ot  February  10,1832,  regulat- 
ing appeals  In  common-law  actions,  is  to 
be  found  on  page  446  ot  Thompson's,  and 
page  840  ot  McClellan's,  Digest,  in  the  same 
chapter  with  the  above  second  and  fourth 
sections,  and  requires  that  the  party  ap- 
pealing, it  defendant,  shall  give  bond  "in  a 
sum  sufficient  to  cover  the  amount  for 
which  Judgment  has  been  sdven,  •  •  • 
together  with  costs;"  ana  conditioned 
that  the  appellaut,  it  defendant,  shall  pay 
the  debt,  damages,  or  condemnation  and 
costs.  In  case  the  Judgment  ot  the  circuit 
court  shall  be  affirmed  by  the  supreme 
court.   Montgomery  v.  Knox,  22  Fla.  675. 

It  is  apparent  that  the  penalty  ot  the  ap- 
peal-bond Is  notsufficlentto  cover  the  sura 
for  which  Judgment  has  beenglven,  togeth- 
er with  the  costs,  as  required  by  the  pro- 
vision ot  the  act  of  1832,  as  to  the  amount 
of  an  appeal-bond,  wbich  provision  coun- 
sel for  appellees  contends  controls  in  the 
case. 

It  is  evident  from  the  title  of  the  act  of 
1S33  that  it  was  passed  to  cover  cases 
which  were  understood  not  to  be  within 
the  actof  1882 ;  and  it  Is  also  deiu:  that  the 
case  before  ua  is  within  the  act  of  1888,  and, 
being  so,  the  question  Is,  what  amount  ol 
bond  does  the  last-named  act  require  to  be 
given?  The  view  ot  counsel  for  appellees 
Is  that  the  amount  Is  controlled  by  the 
act  of  1832,  meaning,  we  understand,  that 
the  other  actlneffect  adopts  that  provision 
ot  it.  This  was  doubtless  the  view  of  Judge 
THOMraoN  and  the  committee  ot  examin- 
ers erf  his  work,  which  was  published  lnl847, 
and  Indudes  the  laws  passed  and  in  effect 
up  to  and  inclusive  ot  January  6th  of  that 
year ;  for,  reading  the  second  and  fourth 
sections  as  they  appear  In  that  digest,  as 
well  aaln  Judge  McClellan's,  published  In 
the  year  1881,  a  nd  including  the  laws  of  th  at 
and  prior  years  then  in  force,  no  other  con- 
struction iB  natural  orreasonable ;  and,  as 
shown  above.  It  Is  expressly  stated  in  the 
former  work  that  the  third  secliou  of  the 
actof  1832  was  temporary,  andhad  expired, 
which  indicates  their  view  to  have  been 
that  this  section  was  never  meant  to  regu- 
late in  any  manner  the  bond  to  be  given 
"in  future"  cases,  undertlie  fourth  section, 
and  that  the  words  "  upon  giving  bond  aa 
aforesaid,  "in  thetourth  section,  did  not  re- 
fer to  it. 

Thbt  this  has  been  the  view  ot  the  pro- 
fession and  the  practice  since  tbe  pubUca- 
tlon  of  Thompson's  Digest,  to  saynothtng 
ot  the  evidencelt  gives  as  to  former  years,we 
do  not  aoubt;  and,  though  we  think  there 
is  room  for  seriously  questioning  the  prop- 
osition that  the  third  section  did  not 
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fftEuid  as  tbe  permanrat  definition  or  ex- 
planation of  thewunle  "upon  giving  bond 
as  aforesaid, "of  thefonrtb  section, tbongh 
only  temporary.ln  eofarascaaes  prerloos- 
ly  "decided,  *  *  *  and  not  fully  en- 
forced," were  concerned,  yetonr  opinion  is 
tbat  even  upon  tbto  view  tbe  act  of  188S, 
considered  independently  of  tbe  former  act, 
required  a  bond  aufQcient  to  cover  the 
amount  of  tbe  order  and  ousts.  In  a  case 
like  this  no  smaller  bond  would  be  suffi- 
cient to  secure  a  performance  of  the  Judg- 
ment nt  -Uiis  conrtp  if  It  affirmed  tbe  order 
appealed  from. 

It  to  apparent  upon  tbe  face  of  the  act  of 
1888,  aa  U  is,  and  has  befn  decided,  of  the 
other  act,  (Simmons  v.  Spratt,  22  Fla.  370. 
373,)  that  there  Is  no  appeal  under  it  with- 
out ^TiDK  a  bond ;  or,  in  otber  words,  the 
bond  was  not  required  to  make  an  appeal 
otherwise  a^lven  operate  as  a  supersedeas. 
A  full  answer  to  the  argument  that  the 
IcRislatore  did  not  intend  to  make  an  offi- 
cer already  bonded  glre  so  large  a  bond  Is 
that  the  second  section  expresses  tbe  un- 
derstanding of  the  l^slature  that  It  was 
dealing  with  such  officers,  and  yet  the  stat- 
ute made  the  requirement  of  a  bond  Indi- 
cated above.  In  making  this  requlrem^t 
it  shows  tbat  it  did  not  intend  that  the 
official  bond  should  operate,  either  in 
whole  or  in  part,  as  an  appeal-bond  in 
such  cases.  The  presence  of  these  require* 
mentH  is  also  a  satisfactory  response  to 
anything  that  may  be  said  as  to  the  offi- 
cer's acting  in  his  official  capacity,  or  not 
being  personally  Interested.  Although  the 
officer  may  hold  the  money  as  such,  be  Is 
de^ly  interested  In  payinglt  to  no  one  but 
him  wbo  to  rightly  entitled  to  it;  and  the 
statute  bas  required,  whether  it  be  con- 
strued to  adopt  the  act  of  1832  or  not,  that 
there  ebail  be  abond  sufficient  In  amount 
to  cover  the  entire  recovery,  both  Judg- 
ment and  costs,  which  tbe  officer  may  seek 
to  question  and  stay  tbe  enforcementof  by 
an  appeal. 

Withoot  meaning  to  dtoturb  a  long-set- 
tled practice,  our  opinion  Is  tbat,  under  ei- 
ther view  to  be  taken  of  the  act  of  1833,  the 
bond  is  insafficlent  In  amount,  and  that 
tbe  appeal  sbould  be  dismissed,  and  it  will 
be  so  ordered. 


Succession  of  Lehmanm. 
(Supreme  Court  of  Louisimia.  Nor,  18, 1889.) 
SucoTOBB — Sals  cndkr  Ordsb  ov  Cotnv— 

BlOBTS  or  PUBCHASSB. 

1.  Inquiry  touching  the  lU^rality  of  an  execu- 
tor** appointment  cannot  be  rsued  by  a  purchaser 
of  property  of  thesnccessloaat  jndioial  Bsle,  under 
sn  order  of  court  apparently  regular,  and  for  the 
psrpoae  of  discharging  debts  of  tbe  aeoeased,  and 
costs  of  administration. 

2.  Wbile  actually  exercising  the  office  of  exec- 
utor, be  must  perform  its  duties,  and  the  Illegality 
of  bis  appoiatment  will  not  vitiate  hts  acts. 

8.  Purchasersatftuocesslon  salesarenotboand, 
at  their  peril,  to  inquire,  when  the  property  Is  ad- 
vertised by  an  executor,  whether  tlie  will  appoint- 
ing him,  which  is  valid  on  its  face,  is  voidable. 

4^  WbenasncoBisioniBlnthehandeofan  ez- 
•cDtor.  and  in  process  of  ilqnldation,  the  Interest 
of  the  neirs  being  merely  contingent,  they  need  not 
be  consolted  or  beard  before  an  application  for  Bale 
Is  made,  as  a  condition  precedent  to  the  validity  of 
tbe  title  of  a  purcbaaer. 

A,  WhentbeproorslsotaMleiudeby  anex- 

T.780.no.2— 8 


ecutor  to  pv  debts,  are  not  greatly  disproportion- 
ate to  the  debts,  tlie  aals  will  not  be  annulled. 

fl.  Acts  of  procuration  under  private  Bignatars 
become  authenticated  when  attached  to  and  form 

6 arts  of  Judicial  proceedings,  or  are  inoorporated 
1  an  authestio  act. 
{Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans:  Monroe,  Judge. 

f'.JV.Bu£7er,forapp^iants.  AlftedOrimSt 
C.  F.  ClAiboraet  and  Jerome  Mennt&Tt  lor 
appdlees. 

Watkihb.  J.  Tbree  of  the  pnrchasers  of 
immovable  property  at  succession  snto 
resist  a  rule» taken  upon  them  by  thetesta- 
mentary  executor,  to  compel  th^r  com- 
pliance with  the  terms  of  adjudication  and 
acceptance  of  title.  Their  objections  are: 

(1)  That  tbe  testament  of  tbe  decedent  Is 
absolutely  null,  Iwcauee  she  bad  not  at- 
tained the  full  age  of  16  whm  It  was  made ; 
"  and  therefore  the  appointment  of  the  ex- 
ecutor In  said  will,  and  all  proceedings 
founded  on  same,  as  w^l  as  the  confirma- 
tion of  said  executor,  are  null  and  void." 

(2)  That therearehelrsofthedeceased who 
are  absent  from  tbe  state,  and  not  repre- 
sented therein,  wbo  have  an  interest  In 
contesting  the  validity  of  said  testament, 
and  who  are  not  made  parties  to  the  pro- 
ceedings ancillary  to  sale.  (8)  That  the 
amount  of  property  sold  was  considerably 
in  excess  of  the  d^ta  of  the  succession,  and 
the  sale  was  unwarranted  and  Illegal.  In 
addition  to  tbe  foregoing  defenses,  which 
are  common  to  all  tbe  respondents,  Mrs. 
Adele  Domecq  urges  that  the  piece  of  prop- 
erty which  was  adjudicated  to  her  was 
previously  purchased  for  the  deceased  tes- 
tatrix through  "  certain  Jndlcial  proceed- 
ings" In  the  civil  dtotrict  conrt,  and  that 
title  was  passed  before  a  notary.  In  which 
the  vendors  were  ostensibly  represented  by 
attorneys  in  fact,  whose  procurations  were 
not  authentic  In  form,  and  did  not  furnish 
complete  evidence  of  their  signatures.  For 
all  of  these  reasons,  they  lustot  that  the 
proffered  titles  are  not  good. 

1.  In  regard  to  the  nrat  objection,  the 
facts  are  these :  Louise  Mathllde  Lebmann 
died,  leaving  awlll,ln  which  she  instituted 
Widow  E.  H.  Lehmann  her  universal  leg- 
atee, and  appointed  Paul  Lacoste  testa- 
mentary executor.  The  will  was  duly  pro- 
bated, and  letters  testamentary  were  Is- 
sued to  tbe  testamentary  executor.  An 
Inventory  was  taken,  and  the  property  ap- 
praised at  $4,600.  Onsbowingtothe  conrt 
tbe  existence  of  about  $3,000  of  debts  due 
by  tbe  deceased  In  addition  to  tbe  coat 
and  expenses  of  administration,  and  that 
be  had  no  funds  to  pay  same,  the  executor 
represented  that  a  sale  of  the  movables 
and  so  much  of  the  Immovables  of  the  es- 
tate as  would  meet  and  pay  the  same, 
should  be  made;  and  the  Judgeso  ordered. 
In  tbe  petition  of  the  executor  the  unlver* 
sal  legatee  Joined,  alleging  that  she  p<»s- 
sessed  no  means  with  which  to  pay  the 
debts  and  charges  against  tbe  succession. 
Conceding,  for  argument,  that  the  testa- 
ment is  null  tor  want  of  capacity  of  the  in- 
fant testatrix  to  make  it,  this  objection 
goes  to  the  capacity  of  the  testamentary 
executor  only.  Then  we  have  to  answer 
this  question:  Can  a  pnrcbaser  of  sncces- 
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slon  property  at  Jndtclal  sale,  made  under 
an  order  of  court,  on  the  Joint  petition 
of  a  testamentary  executor  and  nnirereal 
l^^tee,  showing  an  apparent  necessity 
ther^or,  In  order  to  meet  and  discharge 
the  debts  of  the  deceased,  and  the  cost  and 
expense  of  administration,  urge  the  nallity 
of  thetestamentappolnting  tfaeteetament- 
ary  executor  as  a  reason  for  her  non-ac- 
ceptance of  the  tendered  title?  We  think 
not;  for  It  has  been  held  that  "Inquiries 
touching  the  legalltyof  a  syndic's  appoint- 
ment are  Irrelevant*'  In  an  injunction  snlt 
by  the  h^trs  of  an  Insolvent  against  an  ex- 
ecution of  a  12-month8'  bond.  Say  the 
conrt:  "While  actually  exercising  the  of- 
flce,  he  must  perform  ita  duties;  and  the 
illegality  of  his  appointment  will  not  viti- 
ate his  acts."  Cloatier  v.  Lemee,  83  La. 
Ann.  807. 

It  has  been  held  to  be  "  elementary  that 
the  mere  UlegaJlty  ol  the  appolntmeot  [of 
an  administrator]  wlU  not  vitiate  the  acts 
done  under  It."  Say  the  conrt:  "This  Is 
BO  tme  that  the  law  will  not  allow  a  hub- 
penslve  appeal  from  a  decree  appointing 
such  nfilcers;  but  declares  thatsuch  decree 
shall  have  Immediate  effect,  notwithstand- 
ing the  appeal,  and  therefore  regardless  of 
the  legality  or  illegality  of  the  appoint- 
ment." Inre  Estateof  Altemua,82La.  Ann. 
867;  Succesdon  of  Dugart,80  La.  Ann.  268; 
Tumerv.Hill,21La.Ann.B43;  Gradnlgov. 
Moore,  10  La.  Ann.  670 ;  Dorsey  v.  Vaughan, 
6  La.  Ann.  166 ;  Beard  v.  Gresham,  Id.  161; 
Code  Prac.  arts.  580,  1069. 

Not  only  is  this  general  proposition  sus- 
tained by  ample  authority,  but  It  has  been 
applied  to  this  particular  class  of  cases ; 
for  In  Green  v.  Baptist  Church  of  Shreve- 
port,  27  La.  Ann.  663,  the  ease  was  stated 
thus:  "Plaintiff  claims  that  her  birth  de- 
stroyed their  father's  will;  that  the  exec- 
utor became  thereby  without  powertoact; 
and  tbat  the  sale  made  by  him  conveyed 
no  title.  It  Is  in  evidence  that  Robert 
Green  died  insolvent.  It  Is  admitted  that 
the  proceeds  of  the  property  wenttowards 
the  paytnentof  his  debts.  Prima  facte,  the 
title  acquired  by  the  first  purchaser  was  a 
good  one.  The  property  had  been  sold  un- 
der an  order  of  a  competent  court  made  at 
the  instance  of  one  apparently  authorized 
to  apply  tor  it.  The  records  of  the  country 
showed  tbat  the  executor  was  exercising 
the  functions  of  his  office  at  the  time  he 
asked  for  the  order  of  sale.  Purchasers  are 
not  bound,  at  their  peril,  to  Inquire,  when 
property  Is  advertised  for  sale  by  an  exec- 
utor, whether  anything  has  occurred  out- 
side of  court  to  destroy  the  will  under 
which  he  le  acting."  It  Is  equally  true 
that  the  purchaser  Is  not  bound  to  insti- 
tute inquiries  into  the  validity  of  the  will 
appointing  the  executor,  nor  Into  the  car 
pacity  of  the  testatrix  to  make  the  will, 
when  it  la  valid  on  Its  face.  In  Succession 
of  Condon,  28  La. Ann. 756,  the  court  said  of 
a  purchase  of  succession  property  who 
was  ruled  to  accept  the  proffered  title: 
"  It  is  well  settled  that  under  such  circum- 
stances the  purchaser  gets  a  good  title,  all 
incumbrances  being  transferred  from  the 
thing  sold  to  the  proceeds,  which  are  un- 
der the  control  of  the  conrt.  Appellant 
has  raised  objections,  and  dlscuBsed  mat- 
ters in  which  he  has  no  Interest."  The 


defendants  In  this  suit  occupy  the  same 
situation.  The  testamentary  executor  was 
appointed  In  a  testament  which  was  ap- 
parently valid,  and  which  was  formally  ex- 
ecuted and  probated.  An  order  of  court 
was  petitioned  for  by  him,  and  the  onlver^ 
sal  legatee  named  In  the  will,  and  same  waa 
granted  by  the  Judge  directing  a  sale  of  the 
property  of  the  succession  to  pay  Its  debts 
and  charges.  Thereunderaealewasmade, 
and  the  property  adjudicated  to  the  de- 
fendants in  separate  parcels.  The  vice  In 
the  will  ralghtdlvest  thetltle  of  the  nnlver- 
sal  l^atee  to  the  residuum  of  the  proceeds 
of  sale,  but  the  consequent  Illegality  of 
the  executor's  appointment  cannot  affect 
the  title  of  property  sold,  and  constitutes 
the  purchaser  one  In  bad  faith. 

2.  In  this  case  It  is  a  fact  conceded  tbat 
the  deceased  1^  no  forced  heirs;  and  it  la 
only  contended  that  there  are  some  collat- 
eral relations,  who  are  absent  from  the 
state,  and  unrepresented  therein,  and  who 
were  necessary  parties  to  the  proceedings 
antecedent  to  the  sale.  It  is  not  suggested 
that  absent  heir?  have  any  higher  rights 
than  those  who  are  present  or  represented, 
nor  tJiat  collaterals  have  any  higher  rights, 
or  are  entitled  to  other  notice  than  are 
forced  heirs.  They  stand  on  a  level.  We 
said  In  Hncceaslon  of  Hood,  88  La.  Ann. 
466:  "WhenasuccesslonlslnthehandBand 
under  the  control  of  an  executor  or  of  an 
administrator,  and  Is  in  process  of  liquida- 
tion, the  interest  of  the  heirs,  minors  or 
majors,  being  merely  contingent,  dedacto 
oere  alteno,  neither  mnut  be  consulted  or 
heard  before  an  application  Is  made  by  the 
succession  repiesentatlve  as  an  essential 
condition  precedent  for  the  validity  of  an 
order  of  sale  to  pay  debts.*'  This  doctrine 
Is  sanctioned  In  repeated  decisions  of  onr 
predecessors,  and  Is  settled  law.  Hedrs  of 
Brown  v.  Jacobs.  24  La.  Ann.  630;  Carter 
T.  McManus,  15  La.  Ann.  676;  Vincent  v. 
D'Anblgne,  19  La.  Ann.  528;  Succession  of 
Hebrard,  18  La.  Ann.  496;  Davidson  v.  Da- 
vidson, 28  La.  Ann.  Hence  the  mere 
absence  of  the  collateral  h^rs  of  the  deced- 
ent did  not  affect  the  validity  of  the  sale. 
If  a  sale  of  succession  property  could  not 
be  affected  without  the  presence  and  con- 
currence of  the  collateral  kindred  of  a  de- 
ceased insolvent,  the  recourse  of  his  eredit- 
ors  would  be  poor  indeed. 

8.  The  third  ground  of  defendant's  objec- 
tion Isnotwell  taken.  The  proceeds  of  sale 
are  not  seriously  disproportionate  to  the 
debts  of  the  deceased,  andthecostsand  ex- 
penses of  administration.  The  total  pro- 
ceeds of  sale  are  $5,0S5.  and  the  debts  and 
charges  are  $3,5dr).24.  The  excess  of  pro- 
ceeds Is  ¥1,490.  In  the  estimate  of  expenses 
of8ale,thecoBtoI  advertisement  Isnottak- 
enlnto  account,  nor  are  the  future  costs  of 
flnalaccountandsettlement.  Howwasthe 
executorto  know  that  the  property  would 
bring  at  sale  $600  over  and  above  Its  ap- 
pralsement.asltdld?  Hecouldnot.  Under 
the  circumstances,  the  excess  Is  trivial,  and 
doesnotvltiatethesalet  Succesnlon  of  Du- 
mestre,40  La.  Ann.  572,4  South.  Bep.  328,  is 
not  applicable.  Inthatcasethevalueof  the 
property  sold  wasf21,000,  and  thedebtaag'- 

fregated  $10,000,  or  leas.  Ulnora  hod  a 
alflntsrest  In  the  property.  We  viewed  It 
as  a  partition  proceeding  In  disguise,  with- 
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out  the  prescribed  forms  of  law  having 
been  attended  to,  and  that  Its  covert  pur- 
pose was  to  dlveat  illegally  tbe  title  of  tbe 
iDlnors. 

4.  Tbe  complaint  of  tbe  acta  of  procnra- 
tloQ  1b  not  well  fotinded.  According  to  de- 
(endant'aown  judicial  admlBsion  In  beran- 
>wer,  tbe  decedent's  deed  was  the  offspring 
of  rertaJn  judicial  proceedings,  throngb 
wblcb  hertltlewas  evolved.  Tbeycertaln- 
ly  autbentlcated  the  powers  of  attorney, 
and  same  cannot  now  be  questioned. 

The  Judgment  appealed  from  is  erroneous. 
It  Is  therefore  ordered  and  decreed  that 
tbe  Judgment  appealed  from  be  annulled 
and  reversed,  and  It  Is  now  ordered  that 
plaJntlffa'  rale  be  made  abaolate  atddend- 
antB*  coat  In  both  conrtB. 


AB1U.NT  T.  NBW  OBIJEA.>r8  ft  C.  R.  Co. 
{Supreme  drnrt  of  XouMono.  Dea  18, 1889.) 

EXBOCTOM  —  ApPOntTMBTT  —  COEPOBATHnm— 
StOCXHOLDERB— UlVXDSHDB— PRSSCRiraON. 

1.  The  decree  of  tbe  ooort  of  oompeteot  Jarto- 
dlction.  appointioff  a  testamencary  execator  who 
baa  duly  qualified,  stands  prima  iaois  valid,  aad 
ao  ^mptiOQ  to  tbe  capacity  of  tbe  executor,  not 
pnttlniT  at  issue  the  re^lanty  of  his  appointment 
and  qualiflcatjoa,  bnt  based  on  grounds  extraneous 
to  tbe  probate  proceeding,  throws  on  tbe  exceptor 
the  burden  of  proving  them,  and,  in  ahseaoe  vl 
proof,  the  ezoeption  Is  properly  overruled. 

2.  Di  videnda  declared  on  stock  in  a  oorporatioo, 
Uke  taresnlar  depoalta  in  bank,  are  payable  on  d»> 
inaod,  and  until  demMid  aad  refusal  presortptioo 
does  not  begin  to  run  against  the  person  entitled. 

8.  Where  tbe  stock  of  an  expiring  corporation 
is  merged  Into  the  stock  of  a  new  one,  organized  as 
ita  anccessor,  acquiring  its  f  ranoblBea  and  assum- 
ing Its  oblimtUons,  a  provision  inserted  in  the 
charter  of  the  new  company,  forfeiting  dividends 
not  claimed  within  three  years  from  the  time  when 
declared,  is  not  binding  upon  tbe  old  stodcholdera, 
except  from  the  time  when,  expressly  or  by  im- 
plication, they  consent  thereto  oy  assuming  the 
quality  of  stockholders  in  the  new  company.  An 
Old  stockholder,  who  has  been  ignorantoi  his  righta 
and  of  the  transfer,  and  who  oTalms  his  dividends 
aa  soon  as  informed  of  their  existence,  oannot  be 
affected  by  auoh  provision  exoept  to/iUura. 
{Sgllahua  by  tte  Cowt.'i 

Appeal  from  district  court,  parUh  of  Or- 
leans ;  RiQHTOR,  Judge. 

John  M.  Bonner,  for  appelant.  Semmes 
Jt  L^^ndre,  for  appellee. 

Fenner,  J.  An  exception  was  filed  to 
the  right  of  plaintiff  to  stand  In  Judgment 
as  testamentary  executor,  on  the  grounds 
that  the  will  under  whlcb  he  was  appoint* 
ed  Is  Invalid;  that, If  valld.it  Is  not  shown 
that  it  baa  not  been  completely  executed; 
and  that,  as  there  are  no  debts  due  by  the 
sncceation  In  this  state,  there  Is  no  necessi- 
ty for  an  executor  or  administrator.  The 
exception  does  not  Aeaj  that  the  plaintiff 
has  been  regularly  appointed,  and  qualified 
as  executor,  under  the  decree  of  a  court  of 
competent  Jurisdiction.  Such  a  decree 
mast  be  treated  as  prima  facie  valid  ;  and 
even  If  it  vieneowxA^,8^umeDti  f^ratia, 
that  defendant,  a  mere  debtor  of  thesucces- 
rion,  conld  attack  It  In  this  collateral  iray, 
yet,  as  tbe  grounds  of  the  attack  are  mat- 
ters extraneous  to  tbe  probate  proceeding, 
tbe  burden  of  proof  would  lie  on  blm,  and 
he  has  offered  no  evidence  whatever  on  the 
aabject. 


«.  STATE.  8b 


Oir  THB  ICERITS. 

The  Bnit  Is  bronght  to  recorer  dividends 
for  many  yeais  on  S6  shares  of  stock  In  tbe 
defendant  company.  Tbe  ownership  of 
the  stock  In  decedent  Is  tally  proved,  and  It 
Is  also  proved  that  thedivldendsbave  been 
declared,  have  never  been  paid,  and  stand 
as  due  on  the  books  of  tbe  company.  The 
prescription  of  three  and  of  ten  years  la 
pleaded.  Dividends  on  s  took  are  like  irres^ 
nlar  deposits  of  money  In  a  bank,  jmyable 
only  on  demand,  and,  until  demand  and  re- 
fusal, prescription  does  not  begin  to  run 
against  the  peison  entitled.  De  St.  Homes 
V.  Cotton  Press,  20  La.  Ann.  881;  Brown  v. 
Pike.  M  La.  Ann .  576 ;  State  v.  Railroad  Co., 
6  Gill.  368;  Railroad  Co.  v.  Hickman,  28  Pa. 
St.  829;  Bank  v.  Gray,  (Ky.)  2  8.  W.  Rep. 
168. 

Tbe  d^endant  finally  invokes  the  provis- 
ion of  Its  charter,  passed  In  18S2,  declaring, 
"Any  dividend  not  called  for  within  three 
years  from  the  date  of  Its  being  made  paya- 
ble shall  revert  to  the  company. "  Defend- 
ant is,  In  effect,  the  successor  of  the  former 
corporation  l>earing  the  same  name,  whose 
charter  expired  In  1883.  The  stock  of  the 
new  company  was  Issued  to  tbe  old  coni- 

gany,  and  distributed  among  its  stock- 
olders  In  lieu  of  their  stock  In  the  latter, 
and  tbe  new  company  assumed  all  the 
debts  and  obligations  of  theold,  of  whatso- 
ever nature.  The  provision  above  quoted 
was  not  contained  In  the  charter  of  the  old 
company,  and  of  course  the  new  company 
conld  not  destroy,  abridge,  or  forfeit  rights 
acquired  by  tbe  stockholders  of  the  old, 
without  their  consent.  The  provision, 
therefore,  cannot  affect  dividends  which 
bad  accrued  under  tbe  old  organization, 
and  which  the  new  company  bo/ind  itself 
to  pay. 

It  Is  claimed,  however,  that,  as  concerns 
tbe  dividends  declared  by  the  new  compa- 
ny, the  provision  must  be  enforced,  we 
consider  that  the  provision  Is  binding 
on  all  stockholders  of  the  old  company 
who  consented  to  tbe  merging  of  their 
stock  Into  the  stock  of  the  new  company, 
from  the  time  of  such  consent,  whether 
given  expressly  orby  Implication  from  acts 
adopting  the  change.  We  bold  that  by 
bringing  this  action  for  dividends  declared 
by  tbe  new  company  tbe  plaintiff  and  those 
represented  by  him  give  such  consent,  and 
win  be  bound  hereafter  by  all  valid  provis- 
ions of  the  charter;  but  It  fully  appearing 
that  they  were  ignorant  of  the  existence  of 
their  rights,  and  of  all  the  proceedings  had, 
until  shortly  before  tbe  Institution  of  this 
suit,  we  cannot  hold  that  theconsent  shall 
retroact  in  such  manner  as  to  operate  a 
forieltnreof  rights  of  the  existence  of  which 
th^  were  ignorant.  Judgment  uflarmed. 

McOdtf  t.  Stats. 
(eruprenu  Court  laf  Alabama.  Dea  17, 1889.) 
lUra—I^icTifENT— Verdict— BxAHiHATion  or 

PrOSBCITRIX — EXCLDDINO  WrTNBSS  FROK  CoDST- 
B001I-~Ck}UPBTENOT  OV  WiT.VBSS— COSFBSSIONB. 

1.  Under  Crhn.  Code  Ala.  %  8789,  which  pro- 
vUea  for  the  punishment  of  "any  person  who  aas 
carnal  knowledge  with  any  femue  under  ten  yean 
of  age,  or  abuses  such  female  in  the  attempt  to 
have  carnal  knowledge  of  her, "  an  iodictmeut  Is 
sufOcient  which  charges  tliat  def^dant  '*did  car- 
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Daily  koow  or  abuM  la  ffae  attempt  to  know, 
•  *  •  a  girl  under  the  age  of  ten  years. " 

3.  A  general  verdict  of  "guiity, "  on  an  ln<1ift- 
ment  wbicb  charges  ofleDses  of  the  same  cbaraty 
ter  disjunctively,  as  allowed  by  Crini.  Gode  Ala.  | 
48ij5,  is  not  reversible  error,  aor  ground  for  motloo 
for  new  trial. 

3.  Averdictof '*imprl»onmentforlife"neednot 
specify  the  place  of  oODflnement,  wberethat  is  pro- 
Tided  for  in  the  statute  under  which  defendant  WM 
convicted. 

4.  The  refusal  to  ezdliida  a  witoesa  from  the 
ooort-room  during  ttaeexamlnaUon  of  another  wlt> 
nees  Is  discretionary  with  the  trial  court,  and  not 
reviewable  on  appeal. 

6.  A  child,  7K  years  of  age.  Is  a  competent 
witness,  where  tt  appears,  on  her  examlnauon  by 
the  Judge,  that  she  oas  an  intelligent  comprehen- 
sion of  thebellef  that  falsehood  is  not  only  morally 
wrong,  but  will  be  severely  punished  in  the  future. 

6.  If  courts  have  power  to  compel  a  personal 
ezsminatioQ  of  the  prosecutrix  In  prosecutions  for 
rape,  It  is  a  matter  ot  Judicial  dlaoretion,  not  n- 
viewable  on  appeaL 

7.  Wbere  confessions  appear  to  be  voluntary, 
and  are  admitted  In  erldenoe  without  objection. 
It  Is  proper  to  refiue  to  give  Instmetions  which, 
in  effect,  deny  the  right  o<  the  jury  to  consider 
them  at  all. 

A  ppeal  f  rom  circuit  court,  Cherokee  coun- 
ty ;  John  B.  Tally,  Judge. 

The  indictment  In  thia  case  cliarged  that 
the  defendant,  John  McOutt,  "did  carnally 
know,  or  abuse  lu  the  attempt  to  camalty 
know,  Cora  Bishop,  a  girl  under  the  age  ot 
ten  years."  On  thetrial, issue  belnfc  Joined 
on  the  plea  of  not  guilty,  as  charged  in  the 
indictment,  the  jury  returned  a  verdict 
In  these  words :  "  We,  the  Jury,  And  the  de- 
fendant guilty  as  charged  in  the  Indict- 
ment, and  fix  the  penalty  at  Imprisonment 
for  life ; "  and  the  court  thereupon  sentenced 
hiui  to  the  penitentiary  tor  life. 

The  defendant  moved  the  court  to  put 
the  witnesses  for  the  prosecution  underthe 
rule,  and  the  court  thereupon  required  all 
of  them  to  retire  except  C.  C.  Bishop,  the 
father  of  the  said  fora,  who  was  allowed 
to  remain.  The  defendant  asked  that  he 
be  excluded  during  the  examination  of  the 
child,  and  stated  to  the  court,  as  theground 
of  said  motioni^that  the  testimony  would 
show  that  said  Cora  had  made  different 
statements  as  to  the  matter,  and  that  her 
testimony,  on  which  the  state  relied,  had 
been  extorted  from  her  by  her  father  un- 
der the  lash,  and  that  she  was  still  under 
the  influence  of  that  duress."  The  court 
overruled  the  motion,  and  allowed  said 
Bishop  to  remain,  and  be  sat  within  eight 
or  ten  feet  of  said  Cora  during  the  whole 
of  her  examination  as  a  witness ;  to  which 
ruling  and  action  of  the  court  the  defend- 
ant duly  excepted. 

The  child  on  being  Introduced  as  a  wit- 
ness for  the  prosecution,  the  defendant  ob- 
jected to  her  competency,  "on  account  of 
her  tender  years;"  and,  being  thereupon 
examined  by  the  court  touching  her  com- 
petency and  capacity,  she  said  "  that  it  is 
wrong  to  tell  a  lie;  that  she  would  be 
burned  In  flames  If  she  told  a  lie ;  and  that 
she  would  go  to  Jesus  when  she  died  if 
she  done  good  all  her  life. "  She  stated,  al- 
so, on  croHB-ex  ami  nation  by  defendant's 
counsel,  "that  she  did  not  know  when  she 
would  be  burned  in  flames,  nor  in  what 
flames. "  She  said  at  first  thatshe  did  not 
know  who  had  told  her  this,  but  then  said 
her  aunt  had  told  her.andthat  her  mother 


had  told  her;  that  th^yhad  told  her  be- 
fore she  was  summoned  as  a  witness  In 
this  case;  "that  she  wai*  sworn  to  tell  the 
truth;"  "that  it  she  would  tell  the  truth, 
and  he  good,  she  would  go  to  Jesns  when 
she  died;  that  it  was  right  to  teO  the 
truth;  that  she  would  be  burned  up  for 
telling  stories ;  that  she  did  not  know  If 
any  one  bad  told  her  what  to  swear;  and 
that  she  was  seven  and  one-haltyears  old." 
The  court  held  her  competent  as  a  witness, 
and  permitted  her  to  testify,  and  the  de- 
feadant  thereupon  excepted  to  this  ruling 
by  the  court. 

The  child,  having  testtfled  to  the  drcom- 
Btances  attending  the  auanlt,  further 
stated  that  thed^endant  gave  her  a  nickel, 
and  threatened  to  kill  her, It  she  told  what 
he  had  done;  that  she  went  back  to  her 
tather'B  house,  and  asked  tor  her  purse  to 
pat  the  nickel  in;  that  her  father  asked 
where  she  got  It,  and  whipped  her  because 
she  would  not  teil;  that  she  then  said  the 
ddendant  had  givwi  it  to  her,  and,  on  the 
defendant's  denial,  her  father  whipped  her 
again  for  telling  a  falsehood ;  that  she  aft- 
erwards walked  back  to  the  Add,  and 
picked  cotton  the  rest  ot  the  evening.  The 
child's  mother,  who  made  an  examinatloa 
of  her  person  that  night,  testified  as  to  the 
extent  ot  her  injuries;  and  her  grand- 
mother, who  examined  her  several  days 
afterwards,  gave  simllartestlmony;  while 
several  phystdans,  examined  as  medical 
experts  on  the  part  ot  the  defendant,  gave 
testimony  which  tended  to  Impeach  their 
statements.  The  defendant  asked  the 
court  "to  appoint  a  committee  of  comi)e- 
tent  physicians  to  examine  the  person  of 
the  said  Cora,  in  order  that  they  might 
testify  as  to  the  evidences  of  injury,  if  any. 
recei  ved  by  her, and  he  d  uly  excepted  to  th« 
court  refusing  to  appoint  such  committee. 

The  defendant  requested  the  following 
charges  In  writing,  and  duly  excepted  to 
their  refusal  by  the  court:  (1)  "The  Jury 
cannot  consider  any  confessions  they  may 
believe  the  defendantmade,unlesstheyfind 
trom  the  other  evidence,  beyond  all  reason- 
able doubt,  that  the  defendant  Is  guilty  as 
charged  In  the  indictment. "  (2)  "  nuleaa 
the  jury  believe  from  the  evidence,  outside 
of  any  confessions  they  may  believe  the  de- 
fendant made,  (if  they  believe  hemade  any,) 
beyond  all  reasonable  doubt,  either  that 
the  defendant  Lad  carnal  knowledge  of 
said  Cora  Bishop,  or  that  he  Injured  her 
sexual  organs  In  the  attempt  to  have  car- 
nal knowledge  ot  her,  they  cannot  find 
iilm  guHty. " 

Ma tthewa  it  Dan iels,  for  appell ant. 
W,  L.  Martin,  Atty.  Gen.,  tor  the  State. 

SoMERViLLE,  .T.  1.  The  ludlctmcnt  Is 
found  under  section  3739  of  the  Criminal 
Code,  which  provides  that  "any  peraon 
who  has  carnal  knowledge  with  any  fe- 
male under  ten  years  of  age,  or  abuses 
such  female  in  the  attempt  to  have  carnal 
knowledge  of  her,  must,  on  conviction,  be 
punished,  at  the  discretion  of  the  Jury, 
either  bv  death,  or  by  Imprisonment  In  the 
penitentiary  lot*  life."  Crim.  Code  1886, 
§  3739.  The  indictment  charges  In  proper 
form  that  the  defendant  "did  carnally 
know,  or  abuse  in  the  attempt  to  carnally 
know,  Cora  Bishop,  a  girl  under  the  age  of 

Digiiized  by  Google 


Ala.) 


UoGtJFF  c;  STATE. 


87 


ten  years.*  Tt  fonows  the  form  prescribed 
by  the  Code  by  literal  compliance,  and  ia 
thcreforeeafficient.  Myers  r.State,84  Ala. 
11.  4  South.  Rep.  291. 

2.  It  Is  objected  that  the  rerdtct  of  the 
jury  should  have  specifled  which  of  the 
disjunctive  offenses  charged  In  the  Indict- 
ment the  defendant  was  convicted  of,  and 
that  a  p^eneral  verdlctof  guilty  is  erroneous 
and  proper  ground  for  reversal  of  the 

Suilgment.  The  offenses,  thus  charged  dis- 
unetlvely,  are  of  the  same  character,  and 
subject  to  precisely  the  same  punishment. 
They  could  therefore  be  charged  In  the 
Bnme  count  In  the  alternative.  Crlm.Code 
1.SS6,  §  43S5:  Horton  v.  State,  63  Ala.  488. 
Wiiere  this  form  of  Indictment  is  author- 
Ixed,  we  have  uniformly  held  that  a  gen- 
eral verdict  of  guilty  Is  not  ground  of  error, 
or  for  motion  in  arrest  of  Judgment.  John- 
son v.State,60  Ala.466;  Cawley  v.State,87 
Ala.  152. 

3.  The  jury  had  the  discretion,  under  the 
statute,  to  fix  the  punishment  either  by 
death,  or  by  Imprisonment  in  the  peniten- 
tiary for  Hie.  They  adopted  the  latter  al- 
ternative, fixing  the  penalty  at  "  Imprison- 
ment for  lite,"  without  specifying  the  place 
of  InipriBonment.  The  court  properly  sen- 
tenced the  defendant  to  imprisonment  In 
the  state  penitentiary  for  and  during  his 
natural  life.  The  statute  fixed  the  place, 
and  It  could  not  have  been  elsewhere. 
Crini.  Code  1886,  §§  873d,  4492;  Gonter  v. 
State,  S3  Ala.  96,  8  South.  Bey.  600. 

4.  Ther^usalof l^ecourttoputthewlt- 
ness  Bishop,  the  lather  of  the  injured  girl, 
under  the  rale,  by  compelling  his  with- 
drawal from  the  court-room  during  the 
cliDd'e  examination,  was  a  matter  within 
the  sound  discretion  ol  the  trial  court,  and 
is  not  subject  to  oar  review  on  appeal. 
Ryan  v.  Couch,  66  Ala.  244;  1  Greenl.  Ev. 
(Uth  Ed.)  5  481. 

5.  It  is  objected  that  the  witness  Cora 
Bishop,  upon  whose  person  the  alleged 
abuse  was  practiced,  was  Incompetent  on 
account  of  her  tender  years,  and  her  Ina- 
bility to  comprehend  the  nature  and  bind- 
ing obligation  of  an  oath.  She  Is  shown 
to  have  been  between  seven  and  eight 
years  old  at  the  time  she  was  examined. 
There  Is  no  particular  age  at  which  u  wit- 
ness may,  in  all  cases,  be  pronounced  legally 
competent  or  Incompetent  to  testify.  This 
would  be  unwise,  not  onlybecausechtldren 
differ  greatly  in  powers  of  observation  and 
memory,  but  because  such  a  rale  would 
practicall.v  "proclaim  Immunity  to  certain 
offenses  of  a  serious  nature  against  the 
persons  of  children,  which  It  Is  next  to  Im- 
pussible  to  establiidi  without  receiving 
their  account  of  what  has  taken  place;" 
as  the  one  here  under  consideration.  1 
Best.  Ev.  (Morgan's  Gd.)  §  151.  This  is  es- 
pecially true  in  view  ot  the  frequency  of 
rapes  upon  very  young  children  to  which 
writers  onmedicaljurisprudencehaveoften 
taken  occasion  to  call  attention,  which  has 
been  accounted  for,  not  alone  by  the  com- 
paratively less  dangerof  exposure  and  con- 
viction attributable  to  the  mental  and  mor- 
al deficiency  of  such  children  as  wltursses, 
but  "by  the  comparative  ease  with  which  a 
child's  resistance  may  be  overcome,  and 
■by  its  entire  ignorance  of  tho  nature  and 
consequence  of  the  sexual  act."  8  Whart. 


&  S.  Med.  Jur.  S  217.  These  facts  are  tmU 
nently  proper  to  be  considered  by  courts 
in  the  formulation  ol  a  correct  rule  of  evi- 
dence on  this  subject.  This  court  has  ac- 
cordingly followed.  In  snbstance,  the  rule 
laid  down  In  Brasler*8  Case,  1  Leach,  199. 
1  East,  P.  C.  443,  where  it  was  held  that 
there  was  "no  precise  or  fixed  rule  as  to 
the  time  within  which  Infante  are  excluded 
from  giving  evidence,  but  their  admlsaibllp 
ity  depends  upon  the  sense  and  reason  they 
entertain  ol  the  danger  and  impiety  of 
falsehood,  which  Is  to  be  collected  from 
their  answers  to  questions  propounded  to 
them  by  the  court."  Kelly  v.  State,  76 
Ala.  21 :  Morea'B  Case.  2  Ala.  275;  Wade's 
Case,  50  Ala.  164;  Carter's  Case,  63  Ala.  52; 
Season's  Case,  72  Ala.  191 ;  Rap.  Grim.  Pr. 
S  29M.  II  the  promise  to  tell  the  truth.  In 
other  words.  Is  made  under  an  Immediate 
sense  of  the  witness'  responsibility  to  God, 
and  with  a  conscientious  sense  of  the  wick- 
edness and  danger  of  falsehood,  this  would 
seem  to  be  all  that  is  requisite  for  the  ac- 
complishment of  justice.  I  Greenl.  Ev. 
{14th  £d.)  §§  S28.  868.  The  examination  of 
the  witness  by  the  circuit  judge  disclosed 
on  her  part  a  very  Intelligent  comprehn- 
slon  of  the  belief  that  falsehood  was  not 
only  morally  wrong,  but  would  be  severe- 
ly punished  In  the  future.  She  .was  clearly 
comiretent  to  testify,  showing,  as  she  did, 
neither  Intellectual  nor  moral  deficiency 
which  would  disqualify  her,  and  there 
was  no  error  in  receiving  her  testimony. 

6.  We  do  not  doubt  the  correctness  ot 
thecourt'B  ruling  In  refusing  to  compel  the 
Infant  to  submit  to  an  examination  of  ber 
person  by  medical  experts,  on  motion  of 
the  defendant  made  at  the  trial.  Such  a 
practice  has  never  prevailed  In  this  state, 
and,  if  adopted  as  matter  of  right  In  all 
cases  of  prosecution  for  rape,  the  tempta* 
tion  to  its  abuse  would  be  so  great  that  It 
might  be  perverted  Into  an  engine  ot  op- 
pression, to  deter  many  modest  and  virtu- 
ous females  from  testifying  in  open  court 
against  the  perpetration  of  one  of  the 
most  barbarous  and  detestable  of  all 
crimes.  We  have  repeatedly  held  that  a 
conviction  for  rape  may  be  sustained  on 
the  uncorroborated  testimony  of  a  prose- 
cutrix, which  excludes  the  idea  of  any  ne- 
cessity for  corroboration  by  an  examina- 
tion of  her  person  either  by  medical  experts 
or  others.  In  Bamett  v.  State,  83  Ala.  40, 
3  South.  Rep.  612,  we  accordingly  held 
there  was  no  error  In  the  trial  court's  re- 
fusal to  advise  the  jury  not  to  convict  un- 
less the  testimony  was  corroborated  by 
an  examination  of  her  person  by  medical 
or  other  experts,  and  that  her  refusal  to 
submit  to  such  examination  would  subject 
her  evidence  to  discredit.  "However  forci- 
ble," we  observed, "  such  a  suggestion  may 
be,  under  some  circumstances,  as  an  arjfu- 
ment  to  a  jury,  the  law  does  not  require 
It." 

It  is  true  that  in  divorce  cases  the  courts 
of  this  country  and  ot  England,  as  also  ot 
Scotland  and  France,  have  exerted  their 
Jurisdiction  to  compel  the  parties  to  suits 
to  submit  to  a  surgical  examination  or  in- 
spection of  the  person,  In  order  to  ascer- 
tain the  fact  of  incurable  impotence,  when 
made  the  ground  upon  which  the  dissolu- 
tion of  the  bonds  of  marriage  la  sought. 
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ThlB  la  limited  to  the  neceselt;  of  the  par^ 
ticular  caae,  and  Is  permitted  oniy  to  pro- 
Tent  themlBcarriageofJuetice.  2Bi8h.  Mar. 
&Dlv.{6thEd.)l§59a-5t)9;  Anon, 35 Ala. 228: 
Dcranbagh  t.  Devanbagh,  6  Paige.  6M.  28 
Amer.  Dec.  4^,  and  note,  p.  450.  So,  In  a  re- 
cent case,  cited  by  appellant's  counsel,  in  an 
action  of  damages  for  permanent  Injury  to 
the  plaintiff's  eyes.no  medical  expert  having 
teatifled.ltwas  held  error  In  thetrlal  court 
to  refuse  to  make  an  order,  on  defendant's 
request,  to  compel  the  plaintiff  to  submit 
to  an  examination  by  a  medical  expert 
who  had  been  called  as  a  witness,  and 
was  then  present  In  court  ready  to  testify. 
Ballroad  Co.  v.  Thul,  29  Kan.  466.  There 
are  many  similar  decisions,  made  in  mod- 
em civil  actions  forphysical  injuries,  where 
the  courts,  In  proper  cases,  have  com- 
pelled the  plaintiff,  or  Injured  person,  to 
submit  bis  person  to  the  inspection  of  ex- 
perts In  order  to  ascertain  the  nature  and 
extent  of  such  injuries.   1  Thomp.  Trials, 

8  859:  Scbroeder  v.  Railroad  Co.,  47  Iowa, 
879;  Sibley  v.  Smith.  46  Ark.  275;  White  v. 
Railway  Co., 61  Wis.  536,  21  N.  W.  Rep. 524; 
Hatfield  v.  Railroad  Co.,  S3  Minn.  180,  22 
N.  W.  Rep.  176;  Railroad  Go.  t.  Childress, 

9  S.  E.  Rep.  602. 

The  authority  and  soundness  of  these 
cases  need  not  be  challenged,  although 
some  courts  in  this  country  have  declined 
to  follow  them.  They  are  cases  where  the 
court  had  Jurisdiction  of  the  parties  to  a 
litigated  caae  pending  before  It,  who  were 
Invoking  the  assistance  of  its  arm  la  aid 
of  their  civil  rights.  In  this  case  the  wit- 
ness Is  no  party  to  any  civil  suit,  but  has 
been  summoned  at  the  instance  of  the 
state,  to  testify  In  a  criminal  prosecution 
against  an  alleged  violator  of  the  law.  It 
may  be  well  doubted,  In  cases  of  rape  and 
cognateoflenses,  whether  tbecourt  has  the 
power  to  make  an  order  compelling  the 
inspection  of  the  private  person  of  a  proth 
ecutrix  In  the  event  of  her  refusal  to  sub- 
mit to  such  examination.  If  such  right  ex- 
ists at  all,  we  should  hold  it  to  be  amatter 
of  judicial  discretion  with  the  trial  court, 
to  be  exercised  only  in  cases  of  extreme 
necessity,  and  not  a  subject  of  review  on 
appeal  to  this  court.  There  being  other 
corroboration  of  the  local  marks  of  vio- 
lence in  this  case,  made  soon  aft^r  the  in- 
juries, no  such  necessltyls  made  to  appear. 
The  proposed  examination  by  medical  ex* 
perts,  moreover,  not  having  been  made  un- 
til more  than  a  mouth  alter  the  occurrence^ 
could  not  be  expected  to  afford  any  very 
useful  results.  8  Wliart.  &  S.  Med.  Jur. 
$  212.  The  refusal  of  the  court  to  grout 
this  motion  was  free  from  error. 

7.  The  confessions  of  the  defendant  ap- 
pear to  have  been  made  voluntarily,  and 
they  were  allowed  to  go  to  the  Jury  as  evi- 
dence without  objection.  It  was  for  the 
court  to  determine  their  admissibility,  and 
this  action  could  not  have  been  reviewed 
by  the  Jury,  although  it  was  within  the 
exclusive  province  of  the  Jury  to  determine 
the  weight  to  which  they  were  entitled  as 
evidence.  The  charges  requested  by  the 
defendant,  In  effect,  denied  to  the  jury  any 
right  to  consider  these  confessions  as  com- 
petent evidence  In  forming  their  verdict. 
Their  admissibility,  as  voluntary  or  invol- 
nntary,  could  not  be  raised  in  this  way, 


and  the  court  properly  refused  to  give 
these  charges.  Long  v.  State,  86  Ala.  36.  S 
South.  Rep.  443:  Nolen  v.  State,  46  Amer. 
Rep.  255,  note;  Redd  v.  State,  69  AUu  2S6. 

We  discover  no  error  in  the  record,  and 
the  judgment  is  affirmed. 


1A:Kei/Ton  v.  Btatb. 
(Suprma  O^mrt  of  Alabama.  Daa  18, 18M.) 
"WiTifBBs— CoiersTraoT. 

A  boy  14  years  of  age,  wlio  states  upon  his 
examination  tbst  be  knows  that  it  is  wrong  to  lie, 
but  did  not  know  that  he  would  be  punished  U  he 
swore  to  a  lie,  is  not  a  competent  witness. 

Appeal  from  circuit  court  Tuscaloosa 
county;  S.  H.  Sprott,  Judge. 

Defendant, Gbarly  McKelton,  was  Indict- 
ed for  bargUu7i  and,  being  convicted,  he 
appeals. 

W.L.  Martin,  Atty.  Gen.,for  the  state. 

McClbllan,  J.  On  the  trial  below  the 
defendant  objected  to  the  examination  of 
one  Henry  Williams  as  a  witness  against 
him,  on  the  ground  of  incapacity.  Being 
examined  by  the  court,  the  witness  testi- 
fied as  follows:  "I  am  going  on  fourteen 

fiara  old.  I  do  not  know  who  mfule  me. 
do  not  know  what  will  be  done  with  me 
if  I  lie  and  steal.  I  know  It  Is  wrong  to  lie 
and  steal,  but  I  do  not  know  what  will  be 
done  with  me  If  I  steal.  I  did  not  know 
that  they  would  send  me  to  Jail  If  I  swore 
a  lie.  I  do  not  know  what  will  become  of 
me  when  I  die,  if  I  swear  to  a  lie.  I  know 
it  is  wrong  to  tell  a  He,  but  did  not  know  I 
would  be  punished  for  It."  On  this  show- 
ing as  to  the  capacity  of  the  witness,  the 
court  allowed  him  to  testify,  and  the  d^ 
fendant  duly  excepted. 

We  think  this  ruling  of  the  court  erron- 
eous. The  rule  Is  that  persons  who  have 
no  comprehension  of  the  nature  and  obll- 
gatlon  of  an  oath, and  are  incapableot  ap- 
preciating their  responsibility  for  its  vio- 
lation, should  not  be  admitted  as  wit- 
nesses; and  this  without  r^ard  to  the 
cause  from  which  the  defect  has  arisen,  and 
hence  without  reference  to  the  age  of  the 
witness.  The  witness  Williams,  though 
he  had  attained  an  age  at  which  the  mind 
Is  usually  sufflclentty  developed  to  under- 
stand the  sanctity  of  an  oath,  and  to  know 
the  consequences  of  false-swearing,  clearly 
did  not  have  the  requisite  capacity.  1 
Oreenl.  £v.  §§  3G5-367;  State  v.  Morea,  2 
Ala.  275;  Carter  v.  State,  63  Ala.  52;  Bea^ 
son  V.  State.  72  Ala.  191 ;  Wade  v.  State, 
50  Ala.  164;  McGutT  v.  State,  88  Ala. — , 
ante,  35. 

The  Judgment  of  the  circuit  court  Is 
versed,  and  the  cause  rpmanded. 


Barnes  v.  State. 
(Supreme  Court  of  Alabama.   Jan.  7, 1890.) 
RiPB—EviDBKCB— Exclusion  of  Wirrnu  noH 

COL-BT-ROOH. 

1.  In  a  prosecution  for  rape  statements  made 
by  defendant  several  months  before  the  offense 
was  committed,  tending  to  show  his  cam al passion 
for  prosecutrix  and  his  belief  that  she  would  not 
ylela  to  bis  desire  are  admissible. 

9.  Evidence  that  prosecutrix's  husband  wM 
Jealous  of  her,  or  jealous  of  her  and  defendant,  or 
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objeotad  to  moeeentriz**  Mug  with  ddfendant  or 
other  men,  u  Inftdmiaslble  to  support  defendant's 
claim  of  prior  tDtimac?  with  her,  it  being  merely 
conjectural  as  to  that  fact. 

8.  Evidence  tbat  the  hnaband  of  proseontrix 
told  witness  of  the  alleged  inlary,  and  went  with 
him  to  the  place  where  the  finsband  said  it  had 
happened,  that  witness  did  not  know  It  was  the 
place  or  that  the  hnslund  knew  it  was,  and  that 
theT  found  there  no  indicatlooa  of  a  struggle,  is 
inadmissible,  the  locus  in  quo  not  being  properly 

4.  The  exolasion  of  a  witness  from  the  oourfc- 
room  is  within  the  discretion  of  the  presiding 
judge,  and  not  reviewable. 

6b  WherectnnplaintswereibadebyproBeoutriz 
to  her  husband  after  the  alleged  injury,  it  is  per- 
mistible  for  the  state  to  proTa  the  particulars  by 

Appeal  from  clrcalt  conrt,  Fayette  coan- 
ty ;  S.  H.  Sprott,  Jndge. 

Indictment  for  rape.  The  defendant, 
James  B.  Barnee,  waa  Indicted  for  a  rape 
on  Mrs.  Adeline  Ballard,  his  wife's  sister, 
convicted,  and  srateuced  to  the  peniten- 
tiary for  life.  The  testimony  ol  prose- 
cutrix showed  that  the  offense  was  com- 
mitted on  Augnst  28,1888,  near  detodaat's 
house,  where  she  had  been  all  day  helping 
to  dlscharjce  hoosehold  duttes  fur  her  sis- 
ter, who  was  sick  in  bed ;  and  on  her  way 
home  In  the  eTening,  while  In  the  public 
road,  the  defendant  Interrupted  her,  car- 
ried her  aside  into  the  woods,  and  forcibly 
ravlahedher.  Thedefendantadmlttedthat 
he  had  had  sexual  Interconrse  with  the 

grosecutrix  at  the  time  and  place  na^ned, 
nt  said  that  shemethlm  thereby  appoint- 
ment, and  consented  to  the  act ;  and  fur- 
ther, that  he  bad  had  intercourse  with 
her  on  several  occasions  prerloua  to  the 
one  here  specified.  The  proaecntlon  In- 
troduced George  Ballard,  tbe  husband  of 
liie  prosecQtriXtand  thedefendant  objected 
to  bis  examination,  "because,  tne  otber 
witnesses  baring  been  put  undor  the  rale, 
tbe  court  bad  excused  him,  and  allowed 
him  to  remain  In  the  court-room ;  and  be- 
cause he  was  the  husband  of  the  prosecu- 
ulx,  and  his  testimony  could  only  be  hear- 
say. "  The  court  overruled  the  objections, 
and  the  witness  testified  to  a  complaint 
made  to  him  by  his  wife  on  tba  second 
ulKht  after  tiie  commission  of  the  allseed 
offense,  they  havlnff  slept  at  defendant's 
house  the  ^grbt  before.  Defendant  asked 
said  witness,  on  cross-examination,  "if  he 
was  not  at  thattime,  and  had  not  been  be- 
fore. Jealous  of  bis  wife  and  the  defendant ; " 
also  if  on  a  certain  day  at  defendant's 
house*  when  one  Stewart  sat  down  near 
Mrs.  Ballard,  "he  (witness)  did  not  order 
said  Stewart  to  ^t  up,  and  not  to  elt  so 
near  his  wife."  The  court  excluded  each 
part  of  this  evidence,  on  motion,  and  the 
defendant  excepted.  The  defendant  offered 
to  testify,  and  also  to  prove  by  the  moth- 
er of  the  prosecutrix,  that  on  the  morning 
of  the  said  23(1  Ausrust.  while  he  and  the 
prosecutrix  were  together  at  the  spring 
near  the  house,  where  she  was  washing 
clothes, hermother  came  up, "and  told  blm 
to  go  to  the  house,  and  said  that  George 
Ballard  would  be  mad  If  he  saw  them  to- 
gether ; "  and  be  excepted  to  the  exclusion 
of  this  evidence.  John  HcCarver,  as  wit- 
ness for  tbe  dtfendant,  testified,  in  sub- 
stance, that  on  the  next  morning  after  the 
rape  was  said  to  have  been  committed. 


George  Ballard,  13ie  husband,  told  blm  ot 
It,  and  they  went  together  to  the  place 
where  he  said  It  was  committed ;  tbat  the 
ground  was  bard  alid  had  some  leaves  and 
trash  on  It,  and  he  could  not  see  any  sign 
ofastruggle;  tbat  he  did  notknowitwas 
the  place  where  the  rape  occurred,  and  did 
not  know  that  the  party  who  pointed  it 
out  knew.  Thereupon  the  solicitor  moved 
to  exclude  this  evidence  from  the  Jury,  be- 
cause the  place  examined  was  not  suffl- 
c  ently  identified  as  the  place  where  the 
rape  occurred.  The  court  sustained  the 
motion,  and  the  defendant  excepted. 

Nesmltb  &  Sanford,  for  appellant.  W, 
L.  Martiu,  Atty.  Gen.  for  the  State. 

McClbluh,  J.  The  testimony  of  the 
witness  Sid  Adams  was  properly  admitted. 
It  tended  to  show  the  desh-e  of  the  defend- 
ant to  have  carnal  knowledge  of  the  pros- 
ecutrix, as  well  as  his  bell^  that  she  would 
not  yi^d  to  his  wishes,  and  It  was  rele- 
vant as  affording  tbe  Jury  a  basis  for  the 
Inference  that  he  had  gratified  his  passion 
In  the  manner  chained  in  the  indictment. 
Such  evidence,  of  Itself,  is  entitled  to  llttie 
weight,  especially  when  the  declarations 
deposed  to  were  made  a  Kreat  length  uf 
time  before  the  alleged  offense;  but  the 
mere  lapse  of  time  will  not  render  them  in- 
competent. Thus,  ona  trial  for  murder.lt 
was  facSd  to  be  proper  to  prove  that  tbe 
detwdant,  two  or  three  years  before  the 
homicide,  had  said  of  the  deceased,  "There 
is  a  man  I  cannot  get  cLlong  with. "  Evans 
V.  State,  62  Ala.  6;  2  Tayl.  Ev.  §  1209.  Ev- 
idence of  the  defendant's  carnal  passlonfor 
the  prosecutrix  on  a  charge  of  rape  is 
strictly  analogous  to  unfriendliness  and 
hostility  In  a  prosecution  for  murder.  In 
the  latter  case,  declarations  of  hostility, 
not  amounting  to  threats,  made  at  any 
time  prior  to  the  offense,  are  clearly  admis- 
dble.  Hudson  v.  State,  61  Ala.  333;  John- 
son V.  State,  87  Ala.  88,  6  South  Rep.  400. 

The  defendant  was,  of  course,  entitled  to 
prove  prior  acts  of  undue  intimacy  between 
himself  and  the  prosecutrix  as  furaishinga 
predicate  for  the  presumption  ot  consent 
on  the  occasion  of  the  alleged  crime,  and 
we  do  not  understand  that  thecourt  bdow 
denied  him  this  right  In  any  degree.  Evi- 
dence that  the  husband  of  the  prosecutrix 
"was  jealous  of  her,  "or  "Jealous  of  her  and 
thedefendant,"  and  objected  to  her  being 
with  the  defendant,  or  with  the  witness 
Stewart,  In  Its  strongest  aspect  for  the  de- 
fense, could  only  show  that  he  suspected 
her  ol  Improper  conduct  or  undue  Intimacy 
with  those  parties,  and  we  are  unable  to 
conceive  a  case  which  would  authorize  the 
proof  or  disproof  of  a  material  fact  by  ev- 
idence of  the  mere  conjecture  or  suspicion 
of  its  existence. 

There  was  no  error  In  excluding  the  testi- 
mony of  the  witness  McCarver.to  the  effect 
that  the  place  which  he  supposed  or  bad 
been  informed  was  the  scene  of  the  alleged 
offense  disclosed  nothing  to  indicate  a 
struggle.  The  locality  described  by  him 
was  in  no  way  identified  as  that  at  which 
the  crime  had  been  committed. 

It  is  the  settled  doctrine  of  this  court, 
tbat  the  discretion  of  the  presiding  Judge 
as  to  the  exclusion  of  witnesses,  or  any 
particular  witness,  from  the  .court-room 
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dnrtns  the  progress  of  the  trial  la  not  re* 

Ttsable.   McGnflv.  State,  88  Ala.  »ante, 

86,  and  cases  cited. 

The  evidence  of  the  hnsband  of  the  pros- 
ecutrix, as  to  the  fact  that  hie  wife  made 
complaint  to  him  In  regard  to  the  alleged 
offenHe,  and  as  to  the  circumstances  under 
which  the  complaint  vas  made,  was  clear- 
ly competent.  LeonI  t.  State,  44  Ala.  110; 
Lacy  r.State,46  AlH.80;  ariffln  ▼.8tate,76 
Ala.29:  BamettT.8tate,88Alav40.8South. 
Sep.  612. 

We  discover  no  error  In  the  record,  and 
the  Judgment  of  the  circuit  court  must  be 
afflrmed. 


Bhbli.  t.  Statb. 
(5uprefM  Court  of  Alotamo.  Deo.  U,  ISBQi) 

HOMKODD— DTIHO  DKLARATIOm— limAOmURT— 

Sblt-Defbube. 

1.  Wliere  It  appears,  on  a  trial  'for  homicide, 
that,  OD  the  evening  before  deceased**  death,  wit- 
ness found  him  rational,  as  wltneM  thought!  that 
be  then  spoke  of  dyinff,  said  he  had  no  hope  of  re- 
oovery,  and  wanted  witness  to  attend  his  funeral, 
and  write  bis  obltuarr,  the  dying  declarations  of 
deceased  are  admissible  in  evidence,  though  the 
attending  physicians  testify  that  two  days  before 
death  he  was  getting  irrational,  and  that  this 
would  Increase  until  death,  and.  in  the  opinion  of 
one,  he  had  been  irratkmal  for  two  or  three  days 
before  death. 

2.  Statementsmadeby deceasedotthlstick-bed 
are  competent  evidence  to  contradict  his  dying 
declarations,  though  inadmissible  as  such. 

8.  An  instruction  which  bypotbeelzet  the  ex- 
tremest  view  in  favor  of  defendant,  and  asserts 
that  even  then  he  could  not  be  acquitted  on  the 
ground  of  self-defense,  if  he  oould  have  retreated 
and  avoided  the  necessity  of  striking  the  fatal 
blow.  Is  f  aul^,  where  the  hnothesis  does  not  show 
that  defendant  oould  safely  have  attempted  to  es- 
cape without  Increasing  his  perlL 

4.  A  request  to  Instruct  that  If  defendantasked 
deceased  about  a  certain  accusation  without  an  In- 
tention to  provoke  a  difficulty,  and  that  if,  on  de- 
ceased's reiteration,  a  scuffle  ensued  under  circum- 
stances which  might  reasonably  induce  defundant 
to  believe  that  he  would  lose  bis  life  or  suffer  great 
bodily  harm,  and  that  he  had  no  reasonable  wajto 
retreat,  if  he  then  struck  the  fatal  blow,  he  was  not 
guilty,  is  misleading  as  to  what  constitutes  such 
great  bodily  harm  as  will  justify  the  taking  of  life. 

Appeal  from  circuit  court,  Etowah  coun- 
ty; John  B.  Tally,  Judge. 

The  Indictment  in  this  case  charged  that 
the  defendant,  Tom  Shell,  *'  unlawfully,  and 
with  malice  aforethought,  killed  George 
Sargent,  by  stabbing  him  with  a  kuWe." 
On  the  trial,  issue  being  joined  on  the  plea 
of  not  guilty,  the  defendant  was  convicted 
of  manslaughter  In  the  flrst  degree,  and 
sentenced  to  the  penitentiary  for  a,  term  of 
10  years.  It  was  shown  that  the  difficulty 
between  the  parties  occured  at  the  mill  of 
the  deceased,  on  the  night  of  December  19, 
18S7.  That  the  defendant  bad  been  told 
that  day  that  the  deceased  had  charged 
him  with  the  larceny  of  some  and  oth- 
er things,  and  went  to  the  mill,  In  com- 
pany of  one  Mayo, for  thedeclared  purpose 
of  asking  about  it.  That  the  dcceaRed  ac- 
knowledged that  he  had  made  the  said 
charge,  and  repeated  It.  That  the  defend- 
ant called  him  a  liar,  and  they  immediate- 
ly engaged  in  combat.  The  light  was  ex- 
tinguished during  the  fight,  several  other 
j>erson8  being  present,  one  or  more  of 
whom  participated  in  theHght;  and,  when 


another  light  was  procured.  It  was  found 
that  the  deceased  was  badly  cnt  on  the 
neck.  Tbe  defendant  was  also  cut  about 
the  face  or  neck,  but  by  whom  It  was  nnt 
proved,  and  he  denied  that  be  cut  the  de- 
ceased. It  was  shown,  also,  that  the  de- 
ceased "  was  walking  about  the  next  day, 
and  moved  hla  family  to  another  honw,  a 
dlstanceof  one  mile  and  a  half;**  but  blood 
poison  supervened,  and  he  died  on  the 
night  of  January  7, 1888.  Two  practicing 
physicians,  who  were  called  In  about  five 
days  before  the  death  of  the  deceased,  tes- 
tified, on  the  paft  of  the  state,  that  blood 
polaonltig  had  then  ensued,  and  that  the 
wound  was  In  such  a  condition  that  they 
could  not  do  anything  with  it;  that  they 
prescribed  morphine;  that  two dajvafter^ 
wards,  when  they  saw  htm  again,  "the 
morphine  and  the  effects  of  tbe  blood  pois- 
on made  his  mind  flighty,  his  speech  Inco- 
herent, and  tended  to  make  him  irration- 
al;" and  one  of  them  further  testified  that 
these  effects  would  necessarily  Increase  un- 
til death  ensued,  and  that,  In  his  opinion, 
"Sargent  was  not  rational  for  two  or 
three  days  before  hla  death.'*  The  state 
afterwards  introduced  one  Mabbltt  as  a 
witness,  "  who  was  a  minister  of  the  gos- 
pel, and  who  testified  that  he  went  to  see 
Sargent  the  evening  before  his  death,  and 
thought  he  was  then  rational;  that  Sar- 
gent talked  about  dying,  and  said  he  was 
going  to  die ;  that  he  had  no  hope  of  get- 
ting well,  and  had  no  fears  of  the  fatare: 
that  he  was  gatisfled  to  die,  and  wanted 
witness  to  attend  his  fnneral.and  to  write 
his  obituary."  On  this  testimony  thestate 
offered  to  prove,  as  dying  declarations, 
statements  made  by  the  deceased  to  said 
wltnees.  as  to  the  circumstances  attending 
the  difficulty;  and  the  court  admitted 
them,  against  the  objection  and  exception 
of  defendant.  The  defmdant  afterwards 
offered  to  introduce,  '*  hot  not  as  to  dying 
declarations,  evidence  of  statements  made 
by  Sargent  while  on  his  bed  sick,  which 
tended  to  contradict  the  dying  declaration 
introduced  by  the  state,"  and  be  duly  ex- 
cepted to  the  exclusion  of  the  evidence  by 
the  court. 

The  court  gave  the  following  charge  to 
the  Jury,  at  the  Instance  of  the  state :  "  If, 
from  a  survey  of  all  the  evidence,  the  Jury 
should  find  and  believe,  beyond  all  reason- 
able doubt,  that  the  d^endant  called  on 
the  deceased,  at  the  saw-mlll,  for  no  other 
purpose  than  Inquiring  about  therumoraa 
to  what  deceased  had  said  about  him,  and 
asked  deceased  as  to  what  be  said  about 
him :  and  that  deceased  admitted  having 
said  that  defraidant  had  stolen  e^s,  and 
said  It  again;  and  that  defendant  then 
said,  'Tou  are  a  liar;'  and  that  deceased 
thereupon  struck  the  defendant :  and  If  the 
jury  should  further  find  that  the  clrcum- 
HtancPB  were  such  as  to  reasonably  Impress 
the  defendant,  and  did  so  impress  him, 
that  it  was  necessary  to  strike  the  fatal 
blow,  in  order  to  save  himself  from  theloss 
of  life  ortheinfllctionof  greatbodllyharm; 
and  if  tbe  jury  should  further  believe,  be- 
yond Huch  reasonable  doubt,  that  the  de- 
fendant could  have  retreated,  and  avoided 
the  necessity  of  striking  the  fatal  blow,— 
then  he  cannot  be  acqultttnl  on  the  ground 
of  self-defense."  The  defendant  excented  to 
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this  charge,  and  reqaeeted  the  conrt  to 
^re  the  following  charge  In  writing:  "If 
the  Jury  beUeve  from  the  evidence  that 
Shell,  when  he  aflked  Sargent  abont  chai^' 
ing  him  with  stealing  egf^B,  did  bo  with  no 
Intention  to  provoke  a  difficulty;  and  that 
Sargent  repeated  the  charge  In  substance; 
and  that  Shell  said  it  was  a  lie;  and  that 
the  parties  then  grabbed  each  other,  and 
scuffled:  and  that,  after  this,  the  appear- 
ances and  circumstances  surrounding  the 
defendant  were  such  as  to  produce  in  hla 
mind  8  reasonable  belief  that  he  was 
about  to  lose  his  life.orto  snfTergreat  bod- 
ily harm,  and  that  he  had  no  reasonable 
way  to  retreat, — then  defendant  could  cut 
or  strike  Sargent  in  defense  of  his  life,  or  to 
•ave  his  peraon  from  great  bodily  harm  ^ 
and  if  Jury  beUeve  from  the  evldenoe 
that  defmdant  cnt  Sargent  under  mich  dr- 
camstancee,  then  the  law  says  he  la  not 
gnllty,  and  the  Jury  should  so  And  by  thdr 
▼erdlct."  The  court  refused  this  charge, 
and  the  defendant  thereupon  excepted. 

Denaon  A  Tanner^  for  appellant.  W.  L. 
Martin,  Atty.  Gen.,  tor  the  State. 

8Toira,C.  J.  Deceawd  reetfved  his  death 
woimd  December  19,  1887,  and  died  Janu- 
ary 7, 1888.  The  dying  declarations  of  de- 
ceased were  Introduced  in  evidence  against 
the  defendant,  and,  as  we  think,  the  circuit 
court  did  not  err  In  receiving  them.  If  the 
testimony  be  believed,  they  were  made  un- 
der a  sense  of  Impending  death.  Hussey 
State.  87  Ala.  121,  6  South.  Bep.  420;  8 
Brick.  Dig.  236,  S  W3  efe  seq. 

Defeadant  offered  evidence  of  statements 
made  by  decrased  after  he  had  received  the 
fatal  blow,  "which  tended  to  contradict 
the  dying  declaration  introduced  by  the 
state."  but  stated  it  "was  not  offered  "  as 
adylng  declaration.  This  evidence,  on  ob- 
jection, was  ruled  out,  and  defendant  ex- 
cepted. There  are  many  reasons  why  dy- 
ing dedaratiiMis  should  be  received  and 
welcrhed  with  great  caution.  F^nt.  They 
are  necessarily  wanting  In  that  greatest 
test  of  the  credibility  of  oral  tratimony, 
cross-examination.  Second.  The  Jury  are 
vrithout  the  opportunity  of  observing  the 
temper  and  manner  of  the  declarant.  Third. 
Such  testimony  Is  generally  given  by  rela- 
tives and  friends  of  the  deceased,  who  had 
watched  by  his  bed-side,  and  bias  in  his 
favor  isto  be  expected.  Fourth.  All  narra- 
tionsof  othermen^Bsayingsehonld  be  scru- 
tinised with  care,  because  what  men  say  is 
so  liable  to  be  misunderstood.  This  is 
shown  in  the  fact  that  when  two  or  more 
witneenes,  no  matter  how  respectable,  at- 
tempt to  repeat  a  conversation  that  was 
heard  by  each,  vray  marked  differences  will 
freqnantly  be  observed  in  their  several  nar- 
rauTea.  Fifth.  Many  persona,  even  in  se- 
Tions  conversation,  assert  as  facts  those 
things  of  which  they  hare  only  strong  con- 
victions, but  have  no  knowledge  derived 
from  the  senses.  Well  may  we,  In  the  lan- 
guage of  the  Judges  and  text-writers,  say 
that  such  eyidmee  Is  recelTed  from  neces- 
sity, and  to  prevent  the  escape  of  offenders 
who  commit  the  awful  crime  of  murder. 
1  Greenl.  £v.  SS  156, 162;  2  Best,  Et.  fi  606; 
Wood.  Pres.  Bv.  g§  115, 118. 

Theqnestion  raised  by  this  record  has  not 
beotheretofore  considered  in  tblscourt.  In 


Maine  v.  People,  9  Hun, 113,  and  In  Wroe  v. 
State,  20  Ohio  St.  460.  it  was  decided  that 
such  testimony  was  not  admissible.  The 
ground  on  which  therullng  was  placed  was 
that  to  receive  the  evidence  would  be  to  al- 
io w  the  testimony  derived  from  thedeceased 
as  a  witness  to  be  impeached  byothervarl- 
ant  declarations  made  by  him,  without  af- 
fording him  an  opportunity  to  deny  or  ex- 
plain what  was  offered  to  be  proved  as  a 
means  of  contradicting  him.  Inthecasesof 
People  V.  Lawrence,  21  Cal.  388;  Battie  v. 
State. 74 Ga.  101 ;  andFelderv.State,28Tex. 
A  pp.  477,  5  S,  W.  Rep.  145,  the  ruling  was 
to  let  In  such  testimony.  The  opinion  in 
the  Case  of  Lawrence,  anpra,  was  delivered 
by  Justice  FiEi,D,now  of  the  supreme  court 
of  the  United  States,  then  chl^  Justice  (A 
California.  Speaklngoftiterullngoftbetri- 
al  conrt  which  had  refused  the  evidence,  he 
said :  "It  does  not  appear  from  the  record 
on  what  ground  the  court  based  Its  ruling, 
and  we  are  unable  to  perc^ve  any  which  is 
at  all  tenable.  The  mle  Is  general  that  the 
credit  of  a  witness  may  be  Impeached  by 
proof  that  he  has  made  statements  con- 
trary to  what  he  has  testified.  There  Is,  It 
Is  true,  a  condition  to  the  application  of 
tte  mle  with  reference  to  verbal  stat^ 
ments ;  that  the  attention  of  the  witness 
must  be  previously  called  to  the  particular 
occasion  and  circumstances  under  which 
the  supposed  contradictory  statements 
were  made.  In  order  to  give  him  an  oppor- 
tunity of  making  any  explanation  of  the 
matter  which  he  may  have.  But  this  pr^ 
limlnary  condition,  it  is  clear,  cannot  be 
complied  with,  where  dying  declarations 
are  offered  In  evidence,  except  In  very  rare 
cases.  Such  declarations  are  generally 
made  to  the  physician  or  friends  of  the  de- 
ceased, In  the  absence  of  the  party  against 
whom  they  are  offered,  who,  of  course,  has 
no  opportunity  of  cross-examination,  or  of 
directing  the  attention  of  the  deceased  to 
any  alT^;^  contradictory  stat^nents 
made  by  him.  Declarations  of  this  char- 
acter are  received  with  the  greatest  cau- 
tion.  They  are  admissible  on  thegrunnd 
of  necessity ;  but  *  •  •  though  the  con- 
dition of  the  person  making  the  declara- 
tions in  the  last  hours  of  life,  under  a  sense 
of  impending  dlssolntlon.may  compensate 
for  the  want  of  an  oath,  it  can  never  make 
up  for  the  want  of  a  cross-examination. 
Therewould  be  no  Justice,  therefore, in  any 
rule  which  would  deprive  the  accused,  un- 
der such  circumstances,  of  the  right  to  im- 
peach the  credl  t  of  the  deceased  by  proof  of 
his  having  made  contradictory  statements 
as  to  the  homicide  and  Its  cause. "  Mr. 
Wharton  (Crlm.  Ev.  9298)  gives  hissanction 
to  this  principle.  Speaking  of  the  ruling  In 
Wroe's  Case,  20  Ohio  St.  460,  he  says  It  was 
of  doubtful  propriety.  So  Bishop  (1  Crim. 
Proc,  §1209)  says  such  contradictory  stat^ 
ments  are  admissible,  citing  People  v.  Law- 
rence, from  which  we  have  quoted.  In 
Moore  v.  State,  12  Ala.  764,  Dabqan,  J., de- 
livering the  opinion,  It  was  held  by  this 
court  that  when  dying  declarations,  made 
at  different  times,  are  in  evidence  before  the 
Jury,  and  are  Inconsistent  with  each  other, 
It  is  the  duty  of  the  Jury  to  weigh  them,  and 
to  determine  which, orwhetherelther,la  to 
be  believed.  The  same  doctrine  was  as- 
serted In  Mcpherson  v.  State|'9-Ye^.  379. 
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See,  also,  Hurd'e  Case,  26  Mtcb.  406; 
Knapp's  Case.  26  Mlcb.  112;  Rose.  Crim. 
Ev.  81.  Sarveying  the  whole  field,  we 
think  the  circuit  court  erred  tn  refusing  to 
admit  the  evidence  offered. 

There  was  an  exception  reserved  to  a 
charge  given  at  the  instance  of  the  state, 
and  to  the  ntasal  to  charge  as  requested 
by  ddendant.  Each  of  these  charges  Is 
subject  to  criticism.  They  are  unduly 
long,  and  are,  therefore,  to  a  mind  un- 
trained In  legal  learning,  difficult  of  com- 
prcihenslon.  Thecbarge  given  hypothesizes 
what  we  suppose  was  the  eztremest  view 
taken  in  favor  of  the  defendant,  eaid  as- 
serts that,  even  on  that  bypothesiSt  if "  the 
d^endantcouldhave  retreated  and  avoided 
the  necessity  of  striking  the  fatal  blow, 
then  be  could  not  be  acquitted  on  the 
ground  of  self-defense.  This  cliarge  is 
probably  faulty  in  instructing  the  Jury,  in 
the  case  supposed,  that  it  was  the  defend- 
ant's absolute  duty  to  retreat.  If  he  could 
thereby  have  avoided  the  neceairityof  strik- 
ing the  fatal  blow.  The  parties  appear  to 
have  been  engaged  in  close  combat,  and 
there  is  not  enough  hypothesized  to  show 
that  defendant  could  safely  have  attempted 
escape.  He  was  not  required  to  escape,  or 
to  attempt  it.  If  the  conditions  were  such 
by  that,  by  so  doing,  he  would  Increase 
his  peril,  real  or  apparent.  Carter  v.  State, 
83 Ala.  18,  2  South.  Bep.  766.  We  mustaotbe 
misunderstood.  There  is  no  testimony 
found  in  therecord  tending  to  show  Sargent 
had  a  weapon,  or  attempted  to  use  one,  un- 
less ft  arise  out  of  the  fact,  of  which  there  Is 
some  testimony ,  that  during  thecombat  the 
defendantreceived  acut  onnieiaw.  IfSar- 
gent  was  without  a  weapon,  and  was  elm- 
ply  engaged  in  a  fisticuff  fight,  that,  without 
more,  would  not,  in  the  eyes  of  the  law. 
Justify  the  defendant  in  taking  his  life.  It 
might,  in  some  conditions,  and  in  the  ab- 
sence of  formed  design,  reduce  the  homicide 
to  manslaughter,  but  nothing  more.  Says 
Wharton,  (1  Crim.  Law,  §  4vS4:)  "A  mere 
assault,  not  directed  at  life  or  chastity,  or 
other  high  right,  cannot  excuse  homicide. 
Hence,  if  adeadly  weapon  benot  used  by  the 
assailant,  or  other  circumstances  do  not 
exist  to  Indicate  a  felonious  attempt,  for 
the  assailed  to  take  life  Is  at  least  man- 
slaughter. " 

There  is  scarcely  enough  testimony 
shown  to  Justify  the  giving  of  the  charge 
asked  by  the  defendant.  We  have  shown 
above  what  Is  meant  by  the  phrases  "dan- 
ger to  life, "  or  "  exposure  to  grievous  bod- 
Uy  harm,"  which  will  excuse  the  taking  of 
Ufewhen  there  Isno  other  reasonable  mode 
of  escape.  We  think  the  charge  was  calcu- 
lated to  mislead,  on  the  Inquiry  of  what  in 
law  constitutes  grievous  bodily  harm,  ex- 
posure to  which  will  Justify  the  taking  of 
life,  the  other  conditions  being  present. 
Whatwo  have  said  wiU  be  a  aufiiclent  guide 
on  another  trial. 

Reversed  and  remanded. 


Toole  v.  State. 

VSupreme  Court  of  AlabaTna.   Deo.  16, 1889.) 

Looix,  Opnos— Notice— Burden  of  Proov — Ev- 
roaNca— Fhesumption. 
1.  By  Sess.  Acts  Ala.  1886-g7,  p.  671,  (an  act  to 
prohibit  tiie  sale,  giviog  away,  etc,  of  iutoziostiog 


liram  In  Calhoon  eoaaty,)  It  !■  provided  (aecUoos 
8,  4)  that  on  certain  oonditlODS  an  election  may 
be  had  to  ascertain  tbe  wishes  of  the  people  as  to 
prohibiting  the  sale  of  intoxicating  U^uors  in  tb» 
county,  and  that  if  a  majority  of  the  votes  be  for 
prohibition  it  shall  be  the  du^  of  the  probate  Judge 
to  record  the  result  in  his  omoe,  and  to  give  notioe 
for  SO  days,  by  publication  in  all  the  newspapers 
published  in  the  county,  that  a  majority  of  the 
Qualified  voters  voted  for  prohibition;  and  It  is 
further  provided  (sections  B,  fi)  that  after  the  ex- 
piration of  said  80  days'  nottoe  it  shall  be  unlawful 
to  sell,  give  away,  or  otherwise  dispose  of  Intoxicat- 
ing liquors  in  said  county,  and  any  person  violating 
thU  provision  shall  be  guilty  of  a  misdemeanor, 
etc  Held,  that  tbe  pabhoation  of  the  notice  of  the 
result  of  the  election  In  all  the  papers  designated 
was  a  condition  precedent  to  the  operation  of  sec- 
tions 5  and  6,  and  that  the  burden  of  proving  such 
publication  was  on  the  state. 

3.  As  there  Is  no  provision  In  the  statnte  for 
the  makiog  or  recording  of  an  order  of  publication, 
orforthe  reoordlngof  the  notice,  the  record  of  sach 
order  and  notice  is  incompetent  and  Immaterial  to 
prove  the  publication  of  the  notice. 

8.  There  Is  no  presumption  arising  from  the 
foot  that  It  was  the  duty  of  the  judge  to  have  such 
nottoe  pobliahed ;  that  it  was  in  laec  pubUsheO. 

Appeal  from  city  court  of  Annlston;  W. 
F.  Johnston,  Judge. 

The  Indictment  In  this  case  was  found  la 
April,  1889,  and  charged  that  the  d^end- 
ant,  Harry  Toole, "  did  sell  spirituous,  vin- 
ous, or  malt  liquors  without  a  license,  and 
contrary  to  law."  On  the  trial  it  appeared 
that  the  prosecution  was  founded  on  an 
alleged  violation  of  the  local  law  applica.- 
ble  to  CalhooD  coun^,  approved  Decem- 
ber?, 1886,  and  entitled**An  act  to  prohibit 
tlie  sale,  giving  away,  or  otherwise  dis- 
posing of,  spirituous,  vinous,  or  malt  liq- 
uors, or  intoxicating  bitters,  or  patent 
medicines,  having  alcohol  as  a  base,  in 
Calhoun  county."  Sess.  Acts  1886-87,  p. 
671.  This  statute  contains  10  sections,  the 
first  of  which  provides  that,  on  the  fllins 
of  a  petition  by  50  or  more  residrat  honse- 
holders  and  freeholders  of  the  county, 
praying  for  an  election  to  ascertain  the 
wishes  of  the  people  as  to  prohibiting  tbe 
sale  of  intoxicating  liquors  in  the  county. 
It  shall  be  the  duty  of  the  judge  of  probate 
to  order  anelectlon  forthat  purpose.  The 
second  section  provides  for  notice  of  the 
election,  the  appointment  of  inspectors* 
etc. ;  and  the  third  section,  that  the  elec- 
tion shall  be  governed  by  the  general  elec- 
tion laws.  The  fourth  section  provides 
bow  the  casting  of  votes  for  and  against 
prohibition  shall  be  made,  and  then  adds : 
"  When  the  votes  so  cast  are  returned  and 
counted  by  the  board  of  supervisors,  aa 
now  required  by  law,  It  It  be  found  that 
a  majority  of  all  tbe  votes  cast  and  ao- 
counted  in  the  county  are  for  prohibition, 
then  It  shall  be  the  duty  of  the  probate 
Judge  to  record  the  result  In  his  office,  and 
to  give  notice  tor  30  days,  by  publication 
in  all  the  newspapers  published  in  tbe 
county,  that  a  majority  of  the  qualified 
voters,  who  voted  at  said  decUon,  voted 
for  prohibition."  Section  5  providea: 
"  That  atter  the  expiration  of  said  thirty 
days'  notice,  it  shall  be  unlawful  for  any 
person,  firm,  or  corporation  to  sell,  give 
away,  or  otherwise  dispose  of,  any  spiritu- 
ous, vinous,  or  malt  liquors,  or  Intoxicat- 
ing bitters, or  anybrand  of  bitters  or  med- 
icines with  sufficient  alcohol  or  spirituous 
liquors  therein  to  make,  a  man  drunks 
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within  th«  county  of  Calhoun."  Sec.  6. 
"That  any  person  or  persons  who  shall 
violate  the  provisions  of  the  preceding 
section  (5)  shall  be  guilty  of  u  misdemean- 
or, and  on  conviction  shall  be  lined,"  etc. 
The  serenth  section  makes  It  a  misdemean- 
or (or  any  person  to  sell  or  give  away  any 
spirituous  liquors  on  the  day  of  the  elec- 
tlon,  or  within  two  days  next  preceding. 
The  ei£;hth  section  declares  exceptions  as 
to  wines  sold  tor  sacrameintal  purposes, 
domestic  wines,  etc.  Sec.  ».  "That  this 
act  shall  be  so  construed  that  if  an  elec- 
tion is  held,  in  pursuance  of  its  provisions, 
during  the  year  1887,  the  prohibition  pro- 
vided (or  by  the  fifth  and  sixth  aectloos  of 
this  act  shall  not  take  effect  till  after  the 
80th  day  of  April,  1887 ;  and  that  the  pro- 
bate Judge  of  Ci^boun  county  shaU  not  is- 
sue to  aay  person  or  persons  a  liquor 
license  from  the  Ist  day  of  January,  1887, 
for  a  longer  period  than  the  30th  day  of 
April,  1887."  The  tenth  section  relates 
only  to  ot^er  prohibitory  laws,  declaring 
that  they  shall  not  be  affected  by  the  pro- 
Tisloiu  of  said  special  statute. 

On  the  trial,  as  the  bill  of  exceptions 
shows,  tiie  state  Introduced  a  witness  who 
testified  that  in  the  summer  of  1888  he 
bought  a  glass  of  lager-beer  from  the  de- 
fendant -within  the  limits  o(  the  county, 
and  then  announced.  In  answer  to  an  in- 
quiry by  defendant,  that  the  state  pro- 
ceeded  for  a  violation  of  said  local  law. 
The  defendant  then  moved  "to  exclude 
said  evidence  from  the  Jury  because  it  had 
not  been  shown  that  the  Section  provided 
(or  in  said  act  had  been  held,  or  that  its 
result  was  in  favor  o(  prohibition."  The 
Btate  then  offered  in  evidence  a  transcript, 
duly  certlfled,  from  the  records  of  the  pro- 
bate court,  showing  (1)  a  petition  for  an 
dection,  signed  by  more  than  60  citizens, 
wldi^  was  filed  on  the  28th  daor  of  Decem- 
ber, 1886;  (2)  an  order  for  an  election 
founded  on  said  petition ;  (8)  the  return  of 
the  Bupervleors  as  to  the  result  of  the  elec- 
tion, showing  1,422  votes  in  favor  of  pro- 
hibition and  1.009  against  it,  filed  February 
19, 1887 ;  (4)  an  order  of  the  probate  judjfe, 
dated  February  19,  1887,  for  the  publica- 
tion of  notice  o(  the  result  of  the  election 
in  all  the  newspapers  of  the  county ;  and 
(S)  a  notice,  or  form  of  notice,"  of  result  of 

Erobibltion  election,"  signed  by  the  pro- 
ate  Judge,  and  dated  February  26, 1887. 
The  defendant  objected  to  the  admission 
of  this  transcript  as  evidence,  and  of  each 
paper  contained  in  it,  and  especially  to  the 
notice,  because  it  was  not  shown  that 
said  notice  had  ever  been  published  as  re< 
quired  by  said  special  statute.  The  court 
orerruled  tlie  objections,  and  the  defend- 
ant excepted.  This  being  all  the  evidence, 
and  a  Jury  baving  been  waived,  the  court 
rendered  Judgment  finding  the  d^endant 
guilty  as  charged ;  to  which  Judgmwt 
and  rulings  he  duly  excepted. 

H.  V.  Tompkins  and  Gordon  McDonald, 
for  appellant.  W.  L.  Mttrtin,  Atty.  Gen., 
tor  the  State.  , 

McClble^n,  J.  Among  the  questions 
prominent  in  this  case,  as  presented  by  the 
record  and  by  admissions  at  the  bar 
are  those  which  involve  the  construction 
ol  the  act  to  prohibit  the  sole  of  liquor  in 


Calhoun  conntir;  Inrespectto  tiienotlcer»> 
quired  by  section  4  o(  that  act ;  the  effect 

the  omission  of  that  notice  has  on  the 
provisions  of  sections  5  and  6;  and  wheth- 
er, It  the  statutory  requirement  of  notice  is 
Imperative,  compliance  with  it  had  to  be 
shown  by  the  state  on  the  trial  of  this 
case;  and,  finally,  whether  soch  compli- 
ance w^as  shown. 

The  language  of  the  statute,  In  the  par- 
ticulars under  consideration,  Is  entirely 
free  from  ambiguity.  There  can  be  no  mis- 
understanding ol  its  provisions  as  to  what 
notice  should  be  given,  by  whom  it  should 
be  given,  or  the  manner  of  giving  It.  In 
such  cases  there  Is  no  room  for  constamc- 
tion,  the  only  legitimate  function  of  which 
Is  to  evolve  the  true  meaning  o(  the  law- 
makers to  bring  certainty  out  of  doubtiul 
expressions,  and  to  replace  ambiguity 
with  clearness.  If  the  expressions  employed 
involve  no  uncertainty,  they  speak  for 
themselves;  and  the  purpose  they  evince 
cannot  be  thwarted  by  any  considerations 
that  may  enter  the  minds  of  Judges  affect- 
ing the  wisdom  or  policy  of  theraiactment. 
Hence,  it  Is  not  for  this  court  to  say  with 
respect  to  the  matter  in  hand,  that  when 
the  leicldature  required  publication  in  "  all 
the  newspapers  published  In  the  county" 
they  did  an  unwise  thing,  by  putting  it  in 
the  power  of  one  newspaper  to  defeat  the 
requirement,  at  least,  if  not  thewholelaw, 
and  therefore  that  they  must  be  htid  to 
have  Intended  something  other  than  that 
which  they  ha  veclearly  expressed.  Wheth- 
er It  was  the  part  of  wisdom  for  the  legis- 
lature to  anticipate  that  the  papers  would 
publish  the  notice,  rather  than  that  they, 
or  any  one  of  them,  would  from  Improper 
motives  refuse  to  do  so,  we  need  not  decide. 
Certain  it  is  that  such  provisions  are  not 
new  to  the  laws  of  this  state.  Several  of 
our  general  statutes  predicate  Important 
proceedings  on  the  publication  of  certain 
notices  in  the  newspaper  or  newspapers  of 
particular  localities;  and  It  has  never  been 
suggested,  even,  that  such  notices  could 
be  pretermitted  because,  forsooth,  the 
newspaper  proprietors  might  i-efuse  to 
publish  them.  The  law  Is  thus  written  In 
plain  terms;  and  we  are  not  authorized 
to  takeflrom,  or  add  to,  or  change  those 
terms  In  any  particular  by  construction. 
Carlisle  v.  Goodwin,  68  Ala.  137;  Reese  t. 
State,  73  Ala.  18;  CofiBn  t.  Rich,  71  Amer. 
Dec.  559,  563. 

It  is  to  be  next  considered  what  the 
effect  of  the  requirement  of  publication 
was  on  the  prohibitions  of  the  statute. 
Was  It  directory  merely,  or  mandatory? 
And  was  compliance  with  it  a  condition 
precedent  to  tiie  criminality  of  the  acts 
specified  in  section  5?  With  regard  to  an 
enactment  which  requires  a  certain  thing 
to  be  done,  or  done  In  a  particular  man- 
ner, without  an  express  declaration  of  the 
consequences  of  non-compliance,  it  will  be 
f'mnd,  generally, correct  to  aay  that  nullifi- 
cation is  the  natural  and  usual  result  of  dis- 
obedience, and  thatthething  required  mnst 
be  done  in  the  particular  manner.  EndL 
Interp.  St.  §  433;  Commissioners  v.  Gains, 
3Brev.3»6;  BeBtv.Ghol8on,89II1.465.  And 
while  the  propriety  of  treating  statutory 
provisions,  under  certain  circumstances, 
as  directory  merely,  is  fully  recognlzedi  It 
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Ib  a  power  wbleh  verses  bo  closely  upon 
l^riBiatiTe  discretion  as  to  be  exercisable 
by  the  courts  only  with  reluctance,  and  In 
extraordinary  cases.  Koch  v.  Bridges,  45 
MIbb.  247.  Another  general  rule  may  be  de- 
duced from  the  mass  of  adjudications  on 
this  subject;  that  1b,  that  statutes  are  to 
be  construed  as  directory  mertiy,  and  as 
admitting  of  departure  from  compliance 
with  their  terms  only  in  conserration  and 
fnrtiierance  of  th^r  supposed  spirit  and 
purpose.  Proprietors  t.  Jones,  86  N.  J. 
Law,  206.  And  as  the  legislature  can  In 
no  case  be  held  to  have  Intended  to  perpe- 
trate a  private  wrong,  or  to  work  out  ah 
undue  advantage  to  any  Individual,  or  to 
lodge  power  to  affect  such  resalts,  in  the 
discretion  of  officers  charged  with  the  per- 
formance of  prescribed  dntlee,  it  Is  said 
enactments  will  never  be  construed  to  be 
directory  when  "the  act  or  omission  can 
by  any  possibility  work  advantage  or  in- 
jury to  any  one  affected  by  it. "  Koch  v. 
Bridges,  supra;  Best  v.  Gholson,  supra. 
This  reference  to  some  of  tfaeabstract  prin- 
ciples pertalnlnfp  to  the  matter  under  dis- 
cussion may  be  concluded  with  the  gen- 
eralization that  provisions  which  require 
a  thing  to  be  done  at  a  certain  time  or  In 
a  particular  manner  will  be  Interpreted  as 
directory  when  the  courts  can  see  and 
know  that  It  may  be  done,  so  as  to"  fully 
accomplish  every  substantial  purpose  of 
the  law-makers,  at  or  within  some  other 
time,  or  In  some  other  mode,  than  tbat 

f>olnted  out  by  the  statute,  and  that  an 
mperatlve  construction  will  be  adopted 
whenever  any  right  would  be  preserved  by 
strict  compliance  with,  or,  by  possibility, 
prejudiced,  defeated,  or  denied  by  a  de- 
parture from,  the  letter  of  the  enactment. 
These  cunslderatlonsapply,  more  especially 
at  least,  to  statutes  which  do  not  by  their 
terms  indicate  the  legislative  purpose  as  to 
whether  or  not  strict  compliance  Is  to  rest 
In  the  discretion  of  those  charged  with 
their  execution.  Conceding  for  the  mo- 
ment that  the  provisions  Involved  here  are 
of  this  cla«s,  and  that  we  must  determine 
the  point  by  a  consideration  of  tlielr  gen- 
eral scope  and  character,  rather  than  from 
the  language  which  expresses  them,  it 
would  seem  that  theresnltmnstbeagcUnst 
the  exercise  of  this  discretion  In  the  mat- 
ter of  compliance.  It  Is  unquestionably 
against  all  public  policy,  and  all  abstract 
conceptions  of  justice,  that  the  citizen 
should  be  punished  for  an  act  not  malum 
in  se,  of  the  criminal  nature  of  which  he  Is 
utterly  ignorant  when  it  Is  committed. 
It  Is  true,  that  he  may  notplead Ignorance 
of  the  laws  of  his  country  in  Justification, 
or  even  in  mitigation,  of  acts  violative  of 
those  laws.  But  this  doctrine  la  founded 
on  necessity,  not  upon  any  theory  of  the 
Datura)  Justice  of  the  rule;  and  the  fact 
that  it  exists  Is  no  reason  for  emasci7lat- 
Ing  a  provision  which  is  Intended  to  re- 
place the  harsh,  and  not  lnfre<iuently  most 
unfounded,  presumption  of  knowledge,  by 
a  more  humane  and  Just  rule,  of  guilt  only 
after  notice  of  the  Illegality  of  the  tblng 
done.  The  purpose  to  make  this  substitu- 
tion, so  to  speak,  may  well  be  imputed  to 
*he  legislature,  with  respect  to  a  highly 
penal  statute,  which  left  their  hands  with- 
out being  a  complete  law,  and  depended 


for  Its  final  effect  upon  the  sabseqnent  ac- 
tion of  the  people  of  Calhoan  county, — ac- 
tion of  which,  In  all  theory  at  least,  there 
Is  not  that  propriety  of  holding  the  citizen 
to  a  knowledge  which  obtains  to  a  thing 
done  by  all  the  people,  met  together  In  gen- 
eral assembly.  It  Is  easily  conceived  how 
the  failure  to  give  the  precise  notice  re- 
tjulred  by  the  act  might  resulttothelnjury 
of  individuals  In  that  county,  whether  res- 
idents there  or  transients.  The  notice 
was  a  natural  and  reasonable  require- 
ment. It  had  abeneflcent  officetoperlorm 
in  the  scheme  of  prohibition. 

The  prima  facie  presumption,  as  we  have 
seen,  is  that  the  provision  requiring  it  was 
intended  to  be  executed  according  to  Its 
terms.  The  conrts  cannot  see  that  the  1^- 
Islaldve  purpose  could  be  met  as  well  vrlth- 
out  compliance,  nor  that  no  right  would 
be  prejudiced  or  Injury  effected  by  Itsomis- 
nlon.  It  would  seem  therefore,  that,  guid- 
ed solely  by  the  purpose  of  the  legislature, 
as  gathered  from  a  general  view  of  the 
statute,  we  should  reach  the  conclusion 
that  the  requirement  that  a  certain  notice 
should  be  ^ven  Is  imperative.  But  what- 
ever doubt  might  attend  upon  a  conclusion 
BO  attained  Is  dispelled  when  regard  la  had 
to  the  particular  words  employed.  The 
notice  Is  required  In  plain  and  unambigu- 
ous terms,  as  shown  above,  to  be  given  in 
a  certain  way,  for  SO  days.  Tbe  succeed- 
ing section  provides  that  "  after  the  expi- 
ration of  said  thirty  days*  notfee"  the  act 
for  which  appellant  was  convicted  should 
be  unlawful.  No  other  provision  of  this 
statute  makes  a  crime  of  that  act.  The 
language  imports  criminality  only  In  a  cer- 
tain event.  That  event  is  not  the  vote  of 
the  people  favoring  prohibition.  It  is  not 
the  entry  of  that  result  as  a  record  in  the 
office  of  the  probate  Judge.  It  is  the  pw^ 
fectlon  of  the  notice  of  that  result  by  pub- 
lication In  all  the  newspapers  of  tbe  coun- 
ty for  80  days.  Before  that  was  done  the 
act  charged  was  not  a  crime.  Mere,  also. 
Is  the  absence  of  that  ambiguity  which 
alone  authorizes  resort  to  construction. 
"Compliance  with  the  particular  provis- 
ion is  made  in  terms  a  condition  precedent 
to  the  validity  orlegallty  of  what  Isdone," 
or  to  speak  more  aptly,  to  tbe  illegality  of 
tbe  act  charged;  and  non-compliance  is 
fatal  to  legality  lathe  one  instance,  and  to 
criminality  In  the  other.  Endl.  Interp.  St. 
§  431.  The  case  Is  on  all  fours  to  those  re- 
ferred  to  Inthetextcited.lnwhlch  It  is  held 
that  where  the  deed  of  a  married  woman 
was  to  take  effect  "when '*  the  certificate 
of  her  acknowledgment  of  it  was  filed,  or 
where  it  was  provided  that  no  api)eal 
should  be  entertained  "unless  "  certain  rules 
were  compiled  with,  or  where  the  doing  of 
a  thing  was  prohibited  "until'"  another 
had  been  done,  (as  here  the  doing  of  the 
thing  charged  is  allowed  until  another 
has  been  done;)  or  where  certain  certifi- 
cates were  transferable  "only"  In  a  pre- 
scribed manner, — the  omission  of  the  stat- 
utory requirement  Is  fatal.  Jolly  v.  Hand- 
cock,  7  Exch.  820,  22  Law  3.  £xch.  88;  In 
re  I>icklnBon,61  Law  J.Ch.^;  Stayton  v. 
Hullngs,71nd.l44;  Bank  v.  Laird,  2  Wheat. 
890. 

Another  view:  As  we  have  said,  this 
statute  did  not  come  from  "the  hands  of  its 
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makera  aa  a  complete  law.  Its  operation 
was  made  to  depend  on  certain  things  to 
be  done  by  tbe  probate  jud^e  and  people 
of  Calboun  county.  The  presumption 
which  holds  all  the  people  of  the  state 
to  a  knowledge  of  theli*  own  acts  In  gen- 
eral assembly,  for  such  la  the  theory,  can 
hare  nu  application  to  the  acts  of  the  peo- 
ple of  a  county,  and  of  the  county  oftii'ers. 
intended  to  affect,  not  only  themselves, 
but  all  the  people  of  the  state  within  their 
borders.  The  power  to  do  these  acts,  and 
thus  put  the  statute  Into  operation,  Is  cer- 
tainly In  some  sense  the  delegation  of  l^ia- 
latlre  fonctlonfl.  It  la  Justified  and  taken 
out  of  constitutional  inlilbttlonB  upon  the 
same  grounds  that  the  grant  of  legislative 
powers  to  municipal  corporations  Is  held 
to  be  constitutional;  that  the  statute  is 
a  police  regulation,  of  local  application, 
in  respect  to  which  it  is  proper  that  local 
judgment  should  control.  Cooley,  Const. 
Llm.  147, 148.  The  authority  to  a  munici- 
pality, strictly  so-called,  or  to  a  county,  or 
any  otlier  local  subdivision  of  thestate.to 
thus  breathe  life  and  force  Into  a  statute 
otherwise  dormant,  is  usually,  If  not 
always,  hedged  about  by  speciUcatlonB  as 
to  how  the  locality  Is  to  act,  and  Impart 
efficacy  to  the  regulations.  Among  such 
specifications,  the  most  frequent,  perhaps, 
Is  that  which  requires  notice  to  be  given 
that  the  action  which  has  this  Important 
effect  haa  been  had  to  the  end  that  not 
alone  the  community  itself,  and  all  membera 
of  it,  but  all  other  citizens  of  the  state,  and 
the  public  generally  coming  into  the  local- 
ity, may  be  apprised  of  the  law  to  which 
they  must  conform.  These  provisions  for 
notice  are  the  substitutes,  as  to  such  local 
matters,  tor  the  presumption  the  law  in- 
dulges as  to  knowledge  of  general  stat- 
utes. The  reason  lor  them  Is  the  same  in 
the  case  of  a  county  proceeding  under  a 
law  like  the  preewt  one  and  in  the  case  of 
a  town  proceeding  under  its  charter  or  a 
special  law.  They  are  intended  to  accom- 
plish the  same  purpose.  They  meet  tbe 
same  necessity.  We  can  conceive  no  rea- 
son for  giving  them  a  different  interpreta- 
tion in  t£e  case  ol  the  county  than  would 
be  applied  to  tJiem  with  respect  to  a  town. 
We  accordingly  bold  that  the  notice  re- 
quired by  this  act  stands  upon  the  same 
footing,  in  the  relation  It  bears  to  the  op- 
erative force  of  the  statute,  with  notices 
of  the  adoption  of  ordinances  required  to 
be  ^ven  by  mnnlcipal  corporations.  As 
to  these  latter,  the  doctrine  Is  thoroughly 
established  that  the  publication  required 
Is  a  condition  precedmt  to  the  validity 
of  ordinances,  andthatthe  burden  of  prov- 
ing such  publication  Is  on  the  party  seek- 
ing to  enforce  them.  Hoor  &  B.  Mun.  Ord. 
§§  63,  63,  187;  Des  Moines  v.  Gilchrist,  67 
Iowa,  210,  26  N.  W.  Rep.  136;  Ormsby  v. 
Louisville.  4  Amer.  &  Eng.  Corp.  Gas.  342; 
Verona's  Appeal,  108  Pa.  St.  83;  4  Wait. 
Act.  &  Def.  p.  610,  S  7;  Higley  v.  Bunce,  10 
Conn.  436;  Schwartz  r.  Oshkosh.  56  Wis. 
490,  IS  N.  W.  Bep.  450.  And  this  doctrine, 
applicable,  as  we  hold,  to  all,  statutes  pro- 
viding police  regulations  lor  a  given  local- 
ity, subject  to  the  ctctlon  of  the  locality 
In  accepting  or  rejecting  them,  In  the  man- 
ner provided  by  the  statutes  themselves, 
obtains,  also,  with  respect  to  a  gtsneral 


law  of  the  state,  containing  a  provision 
thatit  shall  takeeffectfrom  Its  publication 
In  a  certain  number  of  newspapers.  In 
such  case  the  act  does  not  go  into  opera- 
tion until  there  has  been  strict  compliance 
with  this  requirement.  Welch  v.  Battem, 
47  Iowa,  160.  Though  a  requirement  to 
the  effect  that  an  act  shall  be  published  In 
the  newspapers  of  certain  towns  by  the 
secretary  of  state,  without  any  indication 
of  legislative  purpose  that  Its  operation 
should  not  be  postptmed.or  that  its  penal- 
ties should  not  be  Imposed,  until  after  such 
publication,  Is  directory,  and  nou-compU- 
anee  with  it  would  not  invalidate  the 
actment.  State  t.  Click,  2  Ala.  26. 

We  do  not  consider  that  section  9  of  the 
act,  which  contains  provision  with  rrfer- 
ence  to  tbe  Issuance  of  licenses  to  sell  liq- 
uors, exerts  any  Influence  on  sections  4,  5, 
and  6.  On  the  contrary,  we  apprehend 
that  section  9  proceeds  on  the  assnmptloa 
that  all  requirements  of  the  law  essential 
to  Its  conutlete  efficacy  hare  been  complied 
with ;  and  Its  restrictions  on  the  power  t» 
issue  licenses  depends  upon  the  fact  that 
"  the  prohibition  provided  for  by  the  fifth 
and  sixth sectlons"ha8 been  put  into  oper- 
ation  according  to  the  terms  of  the  act. 

In  considering  the  question  of  whether 
there  was  any  proof  of  compliance  wlch 
the  law  in  the  matter  of  notice,  we  may  at 
once  discard  the  all^^ed  order  for  aueh  no- 
tice entered  by  the  probate  Judge,  and  also 
tbe  copy  of  the  notice  ,  or  form  of  notice, 
transcribed  and  certified  from  the  books 
of  that  office.  There  is  no  authority  In 
the  statute  tor  the  order,  or  for  Its  record, 
or  tor  the  record  of  the  notice.  They  have 
no  legal  status  or  existence,  and  occupy 
no  higher  plane,  as  evidence  in  this  case, 
than  would  the  ceortiflcate  an  IndlTldnal 
that  he  had  made  the  order,  and  drawn  up 
a  form  of  notice,  and  had  entered  both  the 
order  and  notice  on  a  book  kept  by  him. 
Moreover,  they  have  no  tendency  what- 
ever to  prove  the  fact  in  issue,  which  Is 
that  the  notice  was  published  for  30  days 
In  aJl  the  newspapers  of  tbe  county.  The 
court  erred  In  admitting  copies  of  this  or- 
der and  notice  as  certified  by  the  probate 
judge. 

There  are  two  controlling  reasons  for 
our  non-concurrence  In  the  contention  ot 
the  appellee  that  the  presumption  of  law, 
that  a  public  officer  has  performed  a  duty 
imposed  on  bim,  avoids  tbe  necessity  for 
other  evidence,  ol  compliance  with  the  re- 
quirements that  notice  sbould  be  given. 
We  understand  the  rule  to  be.  In  this  re- 
gcurd.  that  where  an  officer  undertakes  to 
discharge  a  public  duty,  enters  upon  its 
performance,  and  does  in  fact,  in  some 
manner  or  to  some  extent,  discharge  it, 
the  law  will  presume  that  his  acts  In  that 
behalf  are  free  from  irregularity;  but  this 
presumption  can  never  extend  to  the  doing 
of  an  independent,  material,  and  substan- 
tive act.Bo  aa  to  hold  the  thing  done  mere- 
ly because  it  ought  to  ha  ve  been  done,  and 
it  was  the  duty  of  the  officer  to  do  it.  2 
Whart.Ev.  §§  1318,1319;  U.S.v.R)>sa,  92U. 
S.  281.  Again,  tbe  fact  here  Involved,  and 
sought  to  be  rested  on  the  presumption  of 
the  performance  of  duty,  lies,  in  the  final 
consummation,  beyond  the  Hue  of  official 
I  Aatjt  The  act  depends  upon4^  efficient 
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completion,  npon  actual  publication  of  a 
notlcein  certain  newspapers.  Wemlgbtas* 
Bume  that  the  Judf^  of  probate  did  eve]7- 
thlnf^  poBBlble  for  him  to  do  under  the  aet, 
and  yet,  without  the  further  assumption 
that  the  proprietors  of  the  papers  referred 
to  published  the  notice  fclven  them  by  the 
probate  judge  to  publtsb  for  80  days,  we 
could  not  reach  the  conclusion  that  the  re- 
quirement of  thestatntehad  been  compiled 
with.  There  fa  no  principle  of  law  upon 
which  courts  can  indulge  the  presumption 
that  private  persons  have  performed  a  ma- 
terial actao  as  to  dispense  with  affirmative 
evidence  of  the  fact. 

We  conclude  that  1^6  publication  of  the 
notice  of  tiie  result  ol  the  election  held  un- 
der this  act,forthe  time  and  In  the  manner 
required  by  It,  was  a  condition  precedent 
to  operation  of  sectlona  6  and  6  that  the 
burden  was  on  thestate  to  ahowthat  said 
notice  had  been  given ;  and  that  It  failed 
to  produce  any  evidence  to  establish  the 
fact.  This  view  renders  tbe  consideration 
qt  other  pointa  prraented  by  the  record  un- 
necessary. 

The  Judgment  of  the  city  court  Is  re- 
versed, and  the  canse  remanded. 


Broabs  t.  State. 
iSupniM  Comrt  of  Alabama.  Dea  17, 1880.) 
CanmrAL  Law— Apfial. 
Defendant,  who  was  JointlT  iaatoted  with 
another  for  leUloK  iDtoxioating  liquors  witboat  a 
Itoense,  oannot  complain  of  the  BdmUaion  of  alleged 
improper  evldenoe  against  his  oo-defsndant,  who 
was  acquitted,  which  evidence  la  do  way  affected 
defendant. 

Appeal  from  criminal  court,  Jetterson 
ooonly ;  S.  E.  Grebnb,  Judge. 
The  Indictment  In  tbla  case  charged,  in  a 

slnglecount, "  that  Louis  S^^an  and  Phillip 
Segars  sold  splrltnous.  vinous,  or  malt  liq- 
uors, without  a  license,  and  contrary  to 
law."  The  defendants  being  Jointly  tried, 
and  a  Jury  having  been  waived,  the  follow- 
ing bill  of  exceptlonawas  reserved :  "Thede- 
fendant  being  Jointly  indicted  and  tried 
wlthLoDlaSegars.thestatelntroduced  one 
Dnntord  as  witness,  whose  testimony  tend- 
ed to  ahow  tbat  at  Pratt  Mines,  in  said 
county,  within  twelve  months  before  the 
finding  of  the  Indlctmentln  this  case,  the  de- 
fendant and  Louia  Segars  kept  a  store,  and 
that  he,  wltne88,had  purchased  from  FhU- 
Up  Segars,  at  said  store,  wine  on  several 
occasions,  sometimes  by  the  bottle  and 
sometimes  by  the  drink;  that  he  did  not 
recollect  ever  to  have  bought  wine  from 
the  defendant  while  Louis  Segars  waa  pres- 
ent and  saw  him  buy  it,  but  his  recollection 
was  that  Loulswas  about  the  store;  that 
he  could  not  say  that  Phillip  and  Louis 
were  partners,  nor  which  was  proprietor, 
or  which  (if  either)  was  clerk ;  that  both 
attendedtothebuelness.bnt  Phillip  seemed 
to  attend  mostly  to  it,  and  the  store  waa 
generally  called  '  Segars'  Store.'  The  state 
asked  the  witness  If  he  had  ever  bought 
any  splrltnous,  vinous,  or  malt  liquors,  at 
said  store,  from  Louis  Segars.  To  this 
question  the  defendant  objected,  as  being 
irrelevant;  that  the  state  bad  charged  the 
defendants  with  one  Joint  act,  and  they 
conld  not,  nnder  the  Indictment,  be  prose- 


cuted for  two  separate  and  distinct  acts. 
The  court  overruled  the  objection,  and  the 
defendant  excepted.  Thewltnesa  then  tes- 
tified that,  ou  several  occasiona,  he  had 
bought  from  said  Louis,  in  said  atore,  a 
white  kind  of  liquor,  which  was  intoxicat- 
ing, but  did  not  know  what  it  was;  and 
that  hecould  not  remember  that  on  any  of 
these  occasions  said  Phillip  waspre8ent,or 
knew  of  his  buying  It.  Said  witness  fur- 
ther testified  on  cross-examination,  that 
he  did  not  know  what  kind  of  wine  It  was 
he  bought ;  that  it  had  a  red  ordark  color, 
and  he  paid  25  cents  per  bottle  for  It ,  that 
he  always  bought  U  from  Phillip,  and  nev- 
er from  Louis,  uor  Louis  and  Pbllllp  to- 
gether; that  thedefendants  were  not  part- 
ners, so  far  as  he  knew,  and  he  did  not 
know  who  owned  or  ran  the  store;  that 
Phillip  seemed  to  be  the  principal  man ; 
that  he  did  not  recollect  ever  seeing  Louia 
around  when  be  was  trading  with  Phillip, 
nor  Phillip  about  when  he  was  trading 
with  Louis ;  that  he  never  bou^t  any  red- 
colored  liquor  from  Louie,  nor  any  white 
liquor  from  Phillip,  and  never  bought  any- 
kind  while  both  were  preatmt;  and  that 
the  white  liquor  made  him  somewhat  In- 
toxicated. This  being  all  of  the  evidence, 
the  defendant  demurred  to  the  evidence,  aa 
not  being  sufficient  to  sustain  the  indlct- 
meat.  The  court  overruled  the  demurrer, 
and  defendant  excepted.  The  court  ren- 
dered a  verdict  finding  said  Louis  not 
guilty,  and  said  Phillip  guilty;  to  which 
finding  said  Phillip  excepted." 
Lea  A  Qreen,  tor  appellant.  W.  L,  Mar- 
Atty.  Gen.,  for  the  State. 

Stonr,  C.  J.  Two  defendants,  Phillip 
Segars  and  Louis  Segars,  were  Jointly  In- 
dicted for  selling  spirituous,  vlnons,  or 
malt  liquors  without  a  license.  The  case, 
by  consent  ol  defendant,  was  tried  by  the 
courtwithouta Jury.  Thefindingandjud;;- 
ment  of  the  court  were  that  ddendant  Phil- 
lip was  guilty,  and  that  defendant  Louis 
was  not  guilty.  The  appeal  Is  prosecuted 
by  Phillip,  the  convicted.  Testimony  was 
introduced  against  Louis,  against  bis  ob- 
jection,and  tu  theadmlsslonofwhich here- 
served  an  exception.  If  he  had  been  found 

fallty,  possibly  this  would  have  been  error, 
ut  this  testimony  In  no  way  affected 
Phillip,  and  be  had  no  right  to  object  to  it. 
Louis  alone  could  be  injured  by  it,  and  be- 
ing acquitted,  if  an  error,  Phillip  cannot 
complain  of  it.  We  have,  then,  the  simple 
case  of  two  being  Indicted  for  a  misde- 
meanor, of  a  claas  which  admits  of  two  or 
more  guilty  participants  in  one  and  the 
same  offense,  one  of  whom  was  acquitted 
and  the  other  convicted.  The  testimony 
against  Phillip  was  uncontro verted,  and 
was  conclusive,  while  the  tffitlmony 
against  Louis  did  not  satisfy  the  mind  of 
the  trial  Judge. 

The  theory  of  the  present  prosecution,  as 
its  implications  tend  to  show,  was  either 
that  the  two  defendants  were  Jointly  in- 
terested In  the  store  and  In  Its  sales,  or 
that  one  waa  the  proprietor  and  the  other 
his  salesman.  If  the  first  hyputhesls  was 
the  true  one,  then  a  sale  by  either  in  the 
line  of  their  trade  would  fix  the  guilt  of 
eacli ;  If  the  latter,  then  a  sale  by  the  sales- 
man, with  the  authority,  approbation,  or 
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acqokBcence  of  his  emploTer,  wocld  ftuh 
tiiy  the  convictloTi  of  each.  Ofrensea  of 
this  kind,  tbouf^h  perpetmted  by  one  act, 
are  eeparate  ofTensee,  and  pniiished  sepa- 
ratdy.  The  fruitless,  though  literal,  at- 
tempt to  fix  guilt  on  Loula.  Is  no  error 
arallable  to  Phillip,  whose  K^llt  le  uncon- 
tro verted.  This  case  Is  dlstln^lshable 
from  EUlot  t.  State,  28  Ala.  78;  and  &fc- 
Gehee  t.  State,  5S  Ala.  860,  In  that  the  In- 
dfctment  doefi  not  charffe  two  separate 
offenses,  and  there  was  no  conviction  of 
separate  offenses.  If  the  separate  testi- 
mony introduced  ag:a]nBt  Louis  had  not 
been  recdved,  no  one  could  question  Phil- 
lip's rigtitrul  conviction.  Belns,  at  most, 
oiily  offenslTe  to  the  rights  of  the  former, 
and  dohig  blm  no  Injury,  It  atforda  Phillip 
no  stronser  groiuid  of  complaint  than  he 
woQld  have  had  without  each  attempt. 
Affirmed. 


COOFBR  T.  STATB. 

(Supnme  Court  of  AJabama.   Dec  18, 1839.) 

CiumrAi,  Law — ^Etidescb— IxsTRCcrioKft— Ho* 
noir  IK  Akbbst— Afpbal. 

1.  On  a  trial  for  burglary,  it  la  proper  to  ex- 
dode  testimony  tbat  the  prosecuting  wiinese  had 
Dsde  atstemeDts  out  of  court  that  he  might  bare 
been  mistaken  in  thinking  that  defendant  was  the 
barglar,  and  that  the  testimony  of  one  of  defends 
uVs  witaewes  on  a  former  trial  had  shaken  him 
op  ooQsIderaldT,  as  tlteM  declarations  of  his 
ttkoogbts  and  Impreasions  fwnld  not  hare  been  In- 
couistent       bis  arideaee  on  the  trlaL 

1  Wban  tbere  is  evidence  tbat  defendant  bad 
■  defective  foot,  and  that  tracks  made  by  the  burg- 
lar showed  a  similar  deformity,  an  Instruction 
ibat  the  jury  ooald  not  find  defendant  guilty  from 
tiiis  fact  alone  Is  properly  ref nsed,  as  it  singles  out 
one  criminating  circumstance,  thus  tending  to 
nitleadaad  confuse  tho  Jury,  and  necessitating  an 
explanatOTy  charge. 

8.  An  instraction  that  it  Is  as  much  the  duty  of 
QaittTj  to  acquit  in  case  of  reasonable  donbt  as  It 
la  their  dnty  to  convict  in  case  of  moral  certainty 
«f  dafmdant*s  ^Ut  is  properly  refused,  as  It  Is  a 
nan  ammentotive  and  comparative  generallza- 
lioB  of  the  duty  of  Jurors,  having  a  tendency  to 
eoatsse  rather  Uian  enlighten  them. 

4.  A  motion  In  arrest  of  Judgment  based  on 
tbe  fact  that  the  lory  took  with  tnem  In  their  re- 
tirement the  indictnient,  on  which  was  indorsed  a 
TCfdict  of  goUty  rendered  by  a  former  jury,  but 
whieti  fact  did  not  appear  of  record  in  the  court 
belov,  is  properly  overruled. 

5.  The  action  of  the  trial  oonrt  In  overruling 
dcfmdant's  motion  for  a  new  trial  will  not  be  re- 
viewad  by  Um  anprenw  oonrt. 

Appeal  from  criminal  court,  Jeftenon 
eonnty;  S.  E.  Obsbnb,  Judge. 

The  IndlctmeDt  in  this  caae  charged  that 
tlie  defmdant,  WEI  Cooper,  **  with  Intent  to 
■teal,  broke  Into  and  entered  the  dwelling- 
hoDse  of  F.  0.  Ferguson."  On  the  first 
trial  the  defendant  was  convicted;  but  the 
luilgment  was  reversed  by  this  court,  and 
the  cause  remanded.  Cooper  v.  State,  86 
Ala.  sio,  6  Sontb.  Rep.  110.  On  a  second 
trial,  as  the  bill  of  exceptlona  shows,  F. 
G.  Fnguaon  teetifled,  on  the  part  of  the 
pn)Bmitlon,thathlBdwelllng-houBeln  Bir- 
mingham was  brokeoi  and  entered  Into  on 
tie  night  of  December 16, 1888 ;  tbat  he  was 
awakened  by  a  noise  made  In  his  room, 
ud  saw  a  man  moving  about,  whom  he 
cbased  through  tSte  house,  but  who  ee- 
nped ;  that,  on  examination  of  tbe  bouse, 
hi  found  that  the  back  door  had  been  left 
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open,  and  discovered  In  the  hall,  which 
was  covered  with  a  linen  cloth,  and  also 
on  the  back  porch,  muddy  foot-prints,  the 
night  being  rainy ;  that  the  prints  made  by 
the  left  footwere  peculiar, turning  Inward, 
showing  no  Impression  made  by  the  toes; 
that  the  defendant  had  for  some  time  been 
visiting  a  servant  Ktii  at  his  house,  who 
occupied  a  mom  over  the  kitchen  in  the 
rear  of  the  house,  which  communicated 
with  the  house  throngh  a  doorln  the  oack 
hall ;  that  he  an  ested  the  defendant  at  hl« 
house  on  tbe  night  of  January  19, 1889,  and 
charged  him  with  theburglary,but  defend- 
ant asserted  htslnnocence;  thatthedefend- 
ant,on  his  preliminary  examination  before 
a  committing  magistrate,  "volantarlly 
moved  his  left  shoe,  and  walked  across  the 
floor;  that  he  walked  with  a  limp;  that 
his  left  foot  tnmed  Inward,  the  big  toe 
seemed  to  turn  up,  and  the  others  made  no 
impression  on  the  floor."  Conttnutng,  the 
witness  said:  **I  told  htm  abouc  the 
tracks  made  by  the  buiglar,  and  said  I'd 
bet  he  had  two  ox  three  toes  off  his  right 
toot;  to  which  be  replied  he  had  as  many 
toes  on  bis  right  loot  a»  I  had.  I  then  said 
that  it  was  the  left  foot;  and  he  replied 
tbat  was  another  matter."  The  witness 
then  testified,  on  croRB-ezamlnatlon :  "  De- 
fen  rtaot  had  beenatmyhouseseveral  times 
before  the  bunylary.  I  had  talked  with 
him,  and  was  familiar  with  his  features. 
I  did  not  recognize  the  huivlar'a  features 
as  those  of  the  defendant.  On  the  ntght  of 
the  burglary,  I  did  not  think  of  its  oeing 
defendant  who  came  into  my  room,  and 
did  not  think  of  it  imtll  some  time  after- 
wards. What  led  me  to  suspect  him  was 
what  the  girl  said  to  my  wife,  who  repeat- 
ed It  to  me.  She  and  the  d^endant  bad  a 
misunderstanding  of  gome  kind  several 
days  before  the  defendant's  arrest,  and  she 
haa  sincemarried  anotheryoungman.  De- 
fendant came  to  my  house  several  times 
after  the  burglary,  and  I  saw  no  difference 
in  his  conduct.  I  talked  with  him  about 
the  burglai7,  and  saw  no  change  in  his  ap- 
pearance or  countenance  while  I  talked  to 
him  about  it. "  The  bill  of  exceptions  then 
adds:  "On  motion  of  the  state's  solicitor, 
the  court  excluded  the  following  evidence 
of  said  witness  on  cross-examination : '  I  ad- 
mitted to  defendant's  attorney,  after  the 
first  trial, that  I  might  have  been  mistaken 
in  thinking  that  the  defendant  was  the 
burglar;  and  I  also  stated  to  Mr.  S.  M, 
Woods  that  when  I  heard  his  testimony 
on  the  former  trial  It  shook  me  up  consid- 
erably.*" To  the  exclusion  of  this  testi- 
mony the  defendant  excepted.  S.  M. 
Woods,  who  was  a  market  gardener  near 
Birmingham,  and  in  whose  employment 
the  defendnnt  was  at  the  time  of  the  burg- 
lary, testified  to  tlie  defendant's  good 
character  and  good  habits,  and  that  the 
defendant  stayed  at  his  house  the  nlgliton 
which  the  burglary  was  committed ;  and 
E.  G.  Woods,  his  son,  testified  substan- 
tially the  same  thing.  The  defendant  re- 
quested the  conrt  to  give  the  following 
charges  in  writing,  and  duly  excepted  to  the 
refusal  of  each:  (1)  "The  facte.  If  proved, 
that  thedefendant  baea  defectlvefoot.and 
that  the  tracks  made  by  the  burglar  at 
Capt.  Ferguson's  house  sbowed  a  similar 
defor<nlty,  will  not  authorize  th^  Jury  to 
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find  tbe  defendant  gnllty,  nnlesg  there  is 
ottaer  evidence  before  them,  which,  taken 
in  connection  with  the  similarity  of  the 
foot-tracks,  conTinces  them  to  a  moral 
certainty  that  he  is  the  person  who  com- 
mitted the  crime."  (2)  "  Even  II  the  evdence 
before  tbe  Jury  ehould  conTince  them  that 
the  tracks  made  at  the  house  by  the  hnrg- 
lar  were  made  by  a  person  who  had  a  de- 
fective left  foot,  and  that  defendant  has  a 
similar  defect,  they  cannot  find  him  guilty 
from  this  fact  alone;  and,  unless  there  Is 
other  evidence  of  srailt,  they  shoold  acquit 
the  defendant."  (8)  **It  is  as  much  thdr 
duty  as  jurors  to  acquit  the  d^endant,  if 
from  the  evidence  they  have  a  reasonable 
doubt  of  hie  guilt,  as  it  would  be  to  con- 
vict him  If  they  believe  to  amoral  certainty 
that  he  Is  guilty;  and  if,  from  the  evidence, 
they  are  not  satisfied  beyond  a  reasonable 
doubt  that  he  is  guilty,  they  would  be  as 
false  to  their  obligation  as  Jurors  If  they 
were  to  convict  film,  as  they  would  be 
should  they  acquit  him  if  the  evidence  con- 
vinces them  of  his  guilt  to  a  moral  cer- 
tainty." After  conviction,  the  defendant 
submitted  a  motion  fora  new  trial, and  al- 
so a  motion  In  arrest  of  Judgment,  because 
the  Jury  took  with  them  In  their  retirement 
tbe  indictment  in  tbe  case,  on  which  was 
Indorsed  the  verdict  of  guilty  rendered  by 
the  Jury  on  the  former  trial.  The  court 
overruled  each  of  these  motions,  and  the 
defendant  thereupon  excepted. 

Jos.  O.  Crow8,toT  appellant.  W.L.  Map- 
tin,  Atty.  Gen.,  for  the  State. 

McCl£llan,  J.  There wasnoeridenceln 
the  case,  nor  could  there  have  been  any, 
as  to  what  the  witness  Ferguson  thought 
in  regard  to  the  guilt  of  the  defendant,  nor 
as  to'  the  impression  made  on  his  mind  by 
the  testimony  of  S.  M.  Wood  on  the  for- 
mer trial.  There  was  nothing  before  the 
court,  therefore,  to  which  the  statements 
of  Fei^uBon,  that  he  "might  have  been 
mistaken  in  thinking  the  defendant  was 
the  bnrglar, "  and  that  the  testimony  of 
Wood  "on  the  other  trial  shook  me  up 
considerably,"  could  have  been  contradic- 
tory, and  they  were  properly  excluded. 
The  only  ground  upon  which  such  testimo- 
ny Is  ever  received  Is  that  it  shows  state- 
ments made  by  the  witness  out  of  court 
which  are  Inconsistent  with,  and  therefore 
tend  to  weaken,  his  evidence  on  the  Ixlal. 
That  reason  for  their  admission  does  not 
exist  in  thiscase.and  could  not  bare  exist- 
ed,since  any  evidence  with  which  these  dec- 
larations were  inconsistent  would  Itself 
have  been  immaterial  aud  inadmissible. 

The  first  and  second  charges  set  out  In 
the  record  call  attention  toonecrlmlnatlng 
circumstance  shown  by  tbe  evidence,  aud 
involve  an  Instruction  to  the  jury  that 
this  fact  or  circumstance  of  Itself  Is  not 
sufficient  to  authorize  a  conviction.  It  is 
the  settled  doctrine  of  this  court,  that  the 
refusal  of  such  charge,  although  it  may  be 
true,  as  a  legal  proposition,  that  guilt  is 
not  inferable  from  the  one  fact  postulated, 
is  free  from  error.  They  tend  to  mislead 
and  confuse  the  Jury,  and  necessitate  an 
explanatory  charge ;  and  **  the  court  nev- 
er errs  in  refusing  a  charge  requiring  ex- 
planation.'' Adams  v.  State,  52  Ala.  S78; 
Buf^anan  t.  State,  66  Ala.  154.  Moi-eover, 


these  charges  are  argumentative,  and  their 
refusal  may  clearly  be  justified  on  this 
ground.  Hassey  y.  State,  M  Ala.  S4,  5 
South.  Bep.  484. 

The  third  charge  requested  by  defendant 
sought  to  impress  on  the  jury  the  duty  of 
acquittal  in  the  event  of  their  entertaJnlng 
a  reasonaole  doubt  of  guilt,  by  a  reference 
to  what  their  duty  would  be  in  the  ab- 
sence of  such  doubt,  and  to  Instruct  them 
that  acquittal  la  as  imperative  in  the  one 
case  as  conviction  would  be  In  the  other. 
This  is  a  mere  arsramentative  and  compar- 
ative g^erallzalion  of  the  duty  of  jurors, 
having  a  tendency  to  confuse  rather  than 
to  enlighten  them ;  and  while  its  abstract 
propositions  are  doubtless  correct,  and 
clear  td  the  trained  le^al  mind,  the  court 
committed  no  error  In  refusing  to  give  the 
chai^. 

The  action  of  the  cooit  in  overruling  de* 
fendant'B  motion  tor  a  new  trial  to  not  re- 
vlsable.   Tyree  v.  Parham,  66  Ala.  424; 
Trammell  v.  Vane,  62  Ala.  801;  Bed  well 
Bedwell,  77  Ala.  587. 

The  motion  In  arrest  of  Judgment  was 
predicated  on  facts  which  did  not  appear 
of  record  in  the  court  below.  It  was  prop- 
erly overruled  on  this  ground.  If  not  also 
on  others.  Sparks  v.  State,  58  Ala.  82; 
Brown  V.  State,  62  Ala.  S46;  Blount  t. 
State,  49  Ala.  381. 

We  discover  no  error  in  the  record,  and 
the  judgment  of  tAe  criminal  court  to  af- 
firmed. 


Oilman  e£  ml.  t.  Joim  et  af. 
{Supreme  Court  of  AUIbcana.  Sea  TSrm,  U88.) 

For  majority  opinion,  see  6  Sontb.  Bep. 

785. 

Stonb,C.  J.,  idlsBenttng:)  I  donot  think 
Jones  shows  such  an  Interest  In  tbe  litiga- 
tion or  subject-matter  of  the  suit  as  re- 
lieves him  of  tbe  imputation  of  mainte- 
nance. To  have  that  effect,  I  hold  that  he 
must  have  had  a  pecuniary  or  property  In- 
terest. Mere  benefit  or  assistance  to  some 
other  Independent  enterprise  he  was  pros- 
ecuting is  not  enough.  Few,  If  any,  con- 
tracts would  be  made.  If  the  contracting 
parties  did  not  each  believe  they  were 
thereby  securing  to  themsfdvee  some  profit, 
benefit,  or  pleasure. 


ALDRinas  et  aJ.  t.  State. 
(Supreme  Court  of  Alaliama.  Dea  18,  1889l) 

BUBQURT— iKDIOminv-OWNBRSHIPOFPRBlflBBS. 

Where  an  indlotment  for  the  bargiary  of  a 
store  layB  the  ovnership  of  tbe  premlKes  in  "W. 
H.  B.,  business  manaKer"  of  a  private  oorporatton, 
while  tbe  evidence  showB  that  the  store  belongs 
to  the  corporation,  the  variaooe  1b  not  cured  by 
the  fact  that  the  manager  also  u«ed  the  Btore  as  a 
post-office,  with  which  the  corporation  had  nothing 
to  do ;  tbe  presumptloa  belnff.  In  conformity  to  the 
custom  of  the  country,  that  ne  carried  on  the  post- 
ofOce  as  licensee  of  tos  oorporaUoD,  and  not  as  its 
tenant 

Appeal  from  circuit  court,  Lee  county; 
Jesse  M.  Oarmicha.el.,  Judge. 

Indlctmentof  Henry  Aldridge and  others, 
under  Crim.  Code  Ala.  S  3786,  which  pro- 
vides: "Any  person  who,  ^ther  in  the 
night  or  day  time,  with  intrat  to  ste^  or 
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to  commit  a  felony,  breaks  into  *  *  * 
any  Bhop,  etore,  *  *  *  In  wblch  any 
goods,  merchandise,  or  other  valuable 
thins  !■  kept  for  use,  sale,  or  d^MWIt, 
•  •  *  Isj^iltyot  burglary."  The  indict- 
ment was  In  a  single  count,  and  charged 
that  defendants  "  broke  into  and  entered  a 
buUdins,  to-wlt,  a  etore-house  of  WUbum 
M.  Bass,  buBtnesH  manager  of  Beulah  Co- 
operation Store  of  Beulah  Alliance,  In 
vhlch  a  valuable  thing,  to-wlt,  goods  or 
merchandise,  was  kept  lor  use,  sale,  or 
deposit,  with  the  intent  to  steal."  On  the 
trial,  ae  Is  shown  by  the  bill  of  exceptlonst 
there  was  evidence  tending  to  show  that 
the  store-house  charged  to  bare  been 
broken  Into  was  the  property  uf  a  private 
corporation,  to-wlt,  the  Beulah  Alliance; 
tiiat  Wllbum  M.  Bass  was  a  salaried  offi- 
cer or  agent  of  said  corporation,  and  was 
the  business  manager  of  the  same,  and  as 
such  was  In  possession  and  control  <^  said 
store-honseatthetlmeot  theall^ed  break- 
ing ;  that  said  Bass  had  been  in  the  exclu- 
sive pusseeslon  and  control  of  said  bolld- 
tng  for  14  months ;  that,  as  a  member  and 
stockholder  of  Beulah  Alliance,  he  was 

Eart  owner  of  said  building,  and  that  he 
ad  a  post-office  therein,  with  which  the 
Alliance  had  nothing  to  do.  Upon  such 
evidence  the  defendants  asked  the  follow- 
ing charges  in  writing,  and  duly  excepted 
to  the  refusal  of  each:  "(1)  If  the  Jury  he- 
Ueve  from  the  evidence  that  W.  M.  Bass 
was  In  possession  of  and  held  said  build- 
ing or  store-house  as  an  agent  or  officer  of 
the  Beulah  Alliance,  a  private  corporation 
under  the  laws  of  Alabama,  they  cannot 
eonvlct  the  defendant  on  this  trial.  (2)  II 
tbe  ]nry  believe  from  the  evidence  that  W. 
M.  Bass  was  a  salaried  officer  or  agent  of 
tbe  Beulah  Alliance,  which  is  a  private  cor- 
poration, and  that  at  the  time  of  the  aU 
1^^  breaking  he  was  In  possession  of  the 
said  store-house  In  this  capacltTrthen  they 
cannot  convict  the  defendants  for  breaking 
bito  the  Ktore-houseof  thesaid  W.  M.  Bass, 
althonsh  he  may  have  been  the  boslness 
manager  of  the  said  coiporatlon."  l^eee 
were  the  only  exeeptlons  .reawved  by  the 
d^Oidants. 
W.  L,  Martin,  Atty.  Oen.,  for  tbe  State. 

S0UBRVILI.B,  J.  The  defendant  was  con- 
victed of  the  burglary  of  a  store-house  in 
which  goods  and  merchandise  were  stored. 
Crim.  Code  1886,  S  8786.  The  objection 
urged  is  an  allied  variance  between  the 
averment  of  ownership  in  the  Indictment 
and  the  proof  of  such  ownership.  The  In- 
dictment lays  the  ownership  In  one  "WII- 
barn  M.  Bass,  business  managei'  of  Benlah 
Co-operation  Store  of  the  Beulah  Alliance." 
The  evidence  tends  to  show  that  Bass  was 
the  salaried  agent  of  the  Beulah  Alliance, 
which  was  a  body  corporate,  and  that  he 
had  charge  of  the  store  as  the  servant  of 
thecorpo ration.  It  also  tends  to  show  that 
he  used  the  store  as  a  post-offlce,— a  bus- 
iness with  which  the  Alliance  had  no  con- 
nection. Whether  this  occupancy  was  by 
mere  license  or  otherwise  does  not  affirm- 
atively appear  from  the  evidence. 

Where  premises,  belonging  to  a  corpora^ 
tion,  are  occupied  by  a  naked  agent  or 
■arrant  of  the  corporation,  the  rule  is  that 
the  ownership  must  be  avured  to  be  In  the 
▼.7so.no.3 — 4 


corporation,  and  not  In  the  agent ;  and  the 
corporate  name  and  character  of  the  own- 
er must  bestated.  Clark, Crim.  Imw,  §  872; 
Emmondsv  State,  87  Ala.  12, 6  South.  R«i. 
64;  2  Archb.  Crim.  PI.  &  Pr.  (Pom.  EdT) 
109S-1101;  3  Amer.  &  Eng.  Cyclop.  Law,  682, 
683  ;  2  BIsh.  Crim.  Law,  (8d  Ed.)  fiS 
1S8. 

The  use  of  the  store-room  for  receiving 
and  distributing  the  United  States  mails 
does  not  appear  to  rise  to  the  dignity  of  a 
tenancy,  estate,  or  other  ownership  in  the 
premises;  and  this  collateral  business,  be- 
ing carried  on  tn  the  mode  known  to  be 
customary  in  this  country,  there  Is  no 
pi-esumptlon  that  there  was  a  letting  of 
the  premises  to  Bass  for  this  purpose,  but 
rather  a  license;  and  this  fact  would  not 
disturb  tbe  owneishlp  of  the  corporation, 
or  Its  constructive  possession  through 
Bass  as  their  agent.  2  Arcbb.  Crim.  PL  ft 
Pr.  (Pom.  Ed.)  1008.  note;  2  East,  P.  C.  0. 
15.  9  14,  pp.  601,  602.  The  allegatloD  of 
the  indictment,  moreover,  is  that  his  occn- 
pancy  was  in  the  capacity  of  an  agent  of 
the  Beulah  Alliance,  not  of  thefederal  gov- 
ernment, and  this  negatives  the  idea  of  a 
tenancy  or  ownership  In  himself  person- 
ally. Thealleged  breaking,  in  other  words. 
Is  into  a  store-house  as  such,  not  Into  a 
post-office.  The  court  erred  In  refusing  to 
give  the  two  chax;ges  requested  by  the  de- 
fendants. 

Beversed  and  remanded. 


Etbess  v.  Statb. 
iSttvrane  Court  of  AlObamtL  Deo.  19, 1S8B.) 
GuumHa  Wbafoih— Bvnmros. 
Ab  tbe  act  of  earrylDg  a  coooealed  we^Ma 

Is  contlnuouB,  tbe  Introduotioa  of  evldsuoe  of  pos- 
session and  ooncealment  at  different  times,  covered 
by  the  one  cootiououa  aoL  does  not  put  the  state  to 
aa  eleotlon  of  the  particalar  moment  of  tbe  oBibdm 
for  which  It  will  prooood  to  prosecate. 

Appeal  from  county  court,  Shelby  eoon- 
ty;  K.  W.  Cobb,  Judge. 

The  indictment  in  this  case  charged  that 
the  defendant  carried  a  pistol  concealed 
about  his  person.  On  the  trial  tbe  state 
Introduced  one  Vincent  as  a  witness,  who 
testified  that  one  day,  within  12  months 
before  the  finding  of  this  Indictment,  while 
riding  in  the  road,  on  bts  wagon,  with  a 
load  of  wood,  he  met  the  defendant  at  Ab- 
bott's shop  in  said  county,  shook  hands 
with  him,  and  talked  for  a  few  minutes; 
that  he  was  then  going  to  the  Shelby  Iron- 
works, about  one  mlledlstaut,  and  defend- 
ant said  he  would  remain  at  theshop until 
his  return ;  **  that  he  saw,  while  talking  to 
the  defendant,  something  In  the  breast 
pocket  of  his  coat,  which  be  took  to  be  a 
pUitol,  though  he  could  not  swear  it  was.  ** 
The  defendant  then  asked  the  court  to  re- 
quire the  solicitor  to  elect  the  time  and 
place  for  which  he  would  proceed,  and  ex- 
cepted to  the  overruling  of  his  request, 
which  was  In  the  nature  of  a  motion.  The 
witness  then  testified  that  on  bis  return, 
abont  an  hour  afterwards,  "defendant  got 
into  the  wagon  with  him.  and  drove  off 
towards  home;  that  the  defendant,  when 
they  were  abont  a  quarter  of  a  mile  away 
from  the  idiop,  mchiblted  to  him  a  pistolln 
bis  band,  wfalcii  was  tlie  first  time  witness 
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had  seen  It,  to  know  that  It  was  a  pletol ; 
that  defendant,  while  riding  In  the  wagon, 
sat  facing  bim  part  of  the  time,  and  at 
other  times  with  his  left  side  towards  wit- 
ness; and  that  be  did  not  see  any  pistol 
during thattlme."  Thedefendant objected 
to  the  Introduction  of  this  evidence  on  the 
ground  that  It  was  at  a  different  time  and 
place  from  the  first  stated  by  the  witness. 
The  court  overruled  the  objection,  and  the 
defendant  exf^ited.  The  defendant  asked 
the  court  to  charge  the  jury  "  that  if  they 
believed  from  the  evidence  that  delendant 
had  a  pistol  at  the  time  Vincent  saw  him 
at  the  shop,  while  on  his  wa.v  to  Shel- 
by Iron-Works,  with  a  load  of  wood,  and 
that  it  waa  not  concealed  from  ordinary 
observation,  they  must  find  him  not 
guilty."  The  court  refused  this  charge, 
and  Instructed  the  Jury,  of  its  own  mo- 
tion, "that,  if  they  believed  from  all  tiie 
evidence  that  at  any  time  on  that  day, 
and  on  that  occasion, tbedefendantcarrled 
about  bis  person  a  pistol  concealed  from 
ordinary  observation,  then  he  would  be 
guilty  as  chained."  The  defendant  ex- 
cepted to  the  charge  given  by  the  court, 
and  the  refusal  to  glvethechargereqneated 
by  him. 

W.  L.  Martin,  Atty.  Oen.,  for  the  State. 

McClellan,  J.  The  act  of  carrying  a 
concealed  weapon  Is,  ex  vi  termini,  contin- 
uous in  Its  nature.  Smith  v.  State,  79  Ala. 
257.  An  act  of  this  character  may  be 
shown  by  testimony  of  the  fact  of  posses- 
sion of  the  weapon  concealed  from  ordi- 
nary observation  at  any  time  during  the 
continuance  of  It;  and  the  Introdnctlon  of 
evidence  of  such  possession  and  concealment 
at  different  times,  covered  by  the  one  con- 
tinuous act,  does  not  present  a  case  on 
which  the  state  should  be  put  to  an  elec- 
tion of  thepartlcularmomentof  theoffense 
for  which  It  win  proceed.  Owens  t.  State, 
74  Ala.  401.  The  rallngs  of  the  county 
court  were  In  accordance  with  these  priud- 
plea,  and  Its  Judgment  1b  affirmed. 


Penny  Statb. 
iBvpremt  Court  of  .Alabama.  Dea  20, 1889.) 

EXBIZZLIUBIIT. 

Defendant  hauled  several  bales  of  oottoo  to 
a  ffln-mill  for  the  owner  of  the  cotton.  One  of  the 
hues  he  marked  with  his  sod's  name,  and  he  also 
took  the  receipt  for  It  In  the  same  oame.  After- 
wards, on  being  questioned  as  to  tlie  number  of 
bales  lie  had  taken  to  the  mill,  he  tnmed  the  re- 
ceipt over  to  the  owner.  Held,  that  defendant  was 
not  ^Uty,  within  Code  Ala.  1886,  S  8795,  which  re- 

Suires  that  to  prove  embezzlement  defendant  most 
e  shown  to  have  fraudulently  converted  it  to  his 
own  use,  or  fraudulently  secreted  It  with  intent  to 
convert  It  to  tils  own  use. 

Appeal  from  circuit  court,  Tuaealooaa 

county;  S.  H.  Sprott,  Judge. 

C.GaDtzborn  and  T.Z<.£ea£AF> for  appel- 
lant. W,  h,  Martin,  Atty.  Gen.,  for  the 
State. 

Glopton,  J.  The  first  count  of  the  In- 
dictment charges  the  larceny,  and  the  sec- 
ond count  the  embezzlement,  of  a  bale  of 
cotton,  the  property  of  a  private  person. 
Defendant  was  convicted  on  the  second 
count,  which  la  tantamount  to  an  acquit- 


tal of  the  offense  of  larceny.  Embeczle- 
ment  being  a  statutory  ottoise,  to  consti- 
tute It  the  statutory  elementsmnst  concur. 
The  second  count  of  the  Indictment  is 
founded  on  section  8795  of  Code  1886.  Be- 
fore the  offense  with  which  the  defendant 
Is  charged  is  made  out,  It  must  be  shown 
that  he  was  the  agent  or  servant  of  the 
owner  of  the  cotton ;  that  it  came  Into  his 
possession  by  virtue  of  his  employmoit; 
cmd  l^at  he  has  embenled  or  trandulenOy 
converted  It  to  his  own  use,  or  fraudulrat- 
ly  secreted  it  with  Intent  to  convert  It  to 
his  own  use. 

Assuming  the  facts  to  be  as  testified  by 
the  state  witnesses,  and  not  regarding  the 
statements  and  explanations  of  defendant, 
they  are:  The  owner  of  the  cotton  em- 
ployed him  to  haul  seven  bales  from  bis 
gin-houae  toafftetoryatCottondale,  about 
ten  miles  distant,  and  deliver  them  to  the 
manager  of  the  factory.  By  virtue  of  bis 
employment  he  took  possession  of  and 
carried  the  seven  bales  to  the  factory,  tak- 
ing one  bale  the  first  load,  and  two  at  each 
succeeding  load.  He  delivered  the  seven 
bales  to  the  manager  of  the  factory,  tak- 
ing the  receipt  for  the  bale  first  hauled  in 
the  name  of  hla  son.  Lane  Penny,  which 
bale  was  marked,  after  leaving  the  gtn.- 
house,  with  the  letters  "L.  P.,"  and  for 
the  other  alx  hales  he  took  receipts  in  the 
name  of  the  owner.  On  bdng  questioned, 
shortly  after  he  finished  hauling,  as  to 
the  number  of  balee  he  had  carried,  he  re- 
plied, "  only  six,"  but,  on  being  pressed,  ad- 
mitted he  had  carried  seven.  Soon  after 
this  he  ddirered  all  the  recdpta  to  the 
agent  of  the  ownw.  On  tbeeefacta  deftod- 
ant  requested  the  court  to  give  theafflrma* 
tlve  chanee  in  his  favor. 

"Conversion  *'  has  been  defined  to  be  ''an 
unauthorized  assumption  and  exercise  of 
the  right  of  ownership  over  goods  or  per- 
sonal chattels  belonging  to  another,  to  the 
alteration  of  their  condition  or  the  exdu- 
alon  of  the  owner's  rights."  Gonner  t.  Al- 
len, 88  Ala.  616,  Thweat  t.  Stamps,  67  Ala. 
96.  It  Is  not  pretended  tbat  there  was  any 
secretion,  waste,  destruction,  or  vrrongful 
taking  of  the  bale  of  cotton.  Defendant 
hauled  and  delivered  it  as  directed  by  the 
owner.  The  only  acts  done  by  him,not  In 
accord  with  hie  duty,  were  markli^  the 
bale  and  taking  a  receipt  therefor  in  the 
name  of  his  son.  Theee  acta  do  not  of 
themselves,  cnnstitute  an  exerdse  nf  do- 
minion In  exclusion  of  the  owner's  rights, 
nor  an  appropriation  to  defendant's  own 
use  and  beneficial  enjoyment,  nor  with- 
holding from  the  possession  of  the  owner, 
nor  an  alteration  of  the  condition  of  the 
cotton.  The  receipt  may  have  armed  de- 
fendant TPlth  power  to  exerdse  dominion, 
and  to  withhold  the  cotton  from  the  pos- 
session of  the  owner.  It  maybe  the  asser- 
tion of  an  Inconsistent  claim  or  right,  but 
the  acquisition  of  such  power  and  the  as* 
sertion  of  such  claim  or  right  do  not  con- 
stitute a  conversion  of  the  cotton  Itself. 
To  complete  a  conversion,  the  assumed 
power  must  be  exercised  to  tlie  alteration 
of  Its  condition,  or  to  the  exclusion  of  the 
owner's  rights.  Defendant's  taking  the 
receipt, and  marking  the  bale,  as  wasdone, 
nu^  be  evidence  of  an  intent  to  claim  and 
appropriate  the  cotton  to  his  own  uae; 
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but  tbe  mere  Intent  la  not  Buffldeot.  De- 
ilrery  ol  the  receipt  to  the  owner  was  an 
abandonment  of  each  purpose. 

The  court  erred  In  ref  aslng  to  chai^ce  the 
jury  that,  If  thej  believed  the  evidence, 
th^  must  find  dc4mdant  not  ffoUty. 

Reversed  and  remanded. 


MONTOOUEBT  T.  STATE. 
(Suprmne  Court     Alabama.  Deo.  20. 1889.) 

IkTOXICATLHO  liKJtlOBS — COKSTITUTIOXAL  hk'W. 

Under  Const.  Ala.  art.  4,  S  2,  providing  tbat 
'each  taw sball contain  bntone  subject,  whicb  sball 
be  clearly  expressed  in  its  title, "  the  provision  of 
Act  Feb.  6, 18SB,  entitled  "To  constttuto  tbe  town 
of  Bloimteville  and  Ticlalty,  in  blount  county,  a 
separate  school-district, "  which  prohibits  the  sale 
of  intoxicating  UqnorB  within  the  dlstriot,  is  uo- 
oonstitutionaU  as  it  is  not  cognate,  pertinent,  or 
germane  to  the  subject  expressed. 

Appeal  from  circuit  court,  Blount  oonn- 
ty;  John  B.  Tally,  Judge. 

Jorer  A  Ward  and  DicklDBon  &  Hall,  for 
appellant.  W.  L.  Martin,  Atty.  Gen.,  for 
the  State. 

McGlellan,  J.  By  an  act  approved  Feb- 
ruary .*>,  1885,  certain  territory  extending 
four  milee  north  and  south,  and  three  miles 
east  and  west,  cmd  including  tbe  town  of 
BlountSTllle,  was  made  a  aqiarate  school- 
district.  The  title  of  tbe  act  Is  "  To  consti- 
tute lAie  town  <A  Blonntarllle  and  vicinity, 
in  Bloant  county,  a  separate  school-dis- 
trict." The  provisions  of  the  act,  down  to 
the  seventh  and  last  section,  are  such  as 
pertain  to  the  eetabllshment  of  a  echool- 
dlstrtct,  and  to  the  management,  control, 
and  man  tenance  of  schools  therein,  though 
the  fourth  section,  which  aatborlses  the 
teT7  erf  a  special  tax,  is  probably  obnox- 
lons  to  the  constttution,  (Schultes  v.  Eber- 
ly,82  Ala.  242, 2  South.  Rep.  846,)  and  are  ref- 
erable to  and  properly  co  vereA  by  its  title. 
Section  7,  however,  prohibits  the  sale,  etc., 
of  liquor  within  the  district,  and  makes  an 
infraction  of  Its  pro  visions  a  misdemeanor, 
punishable  by  a  fine  of  not  less  than  f  100, 
payable  only  in  currency,  to  the  trustees 
of  the  district,  as  a  part  of  thescfaool  funds 
thereof.  The  appellant  was  charged  with 
a  violation  of  this  section,  and  on  the  trial, 
wblch  resulted  In  his  conviction,  reserved 
exceptions  which  present  for  our  consider- 
ation tbe  constitutionality  of  the  probil>- 
itory  and  peaal  section  of  tbe  act.  It  Is 
contOTded  that  this  part  of  the  statute  is 
offensive  to  that  provision  of  section  2, 
art.  4,  of  the  present  constitution,  which 
declares  that  "each  law  shall  contain  but 
one  subject,  which  shall  be  clearly  ex- 
pressed in  Its  title."  The  settled  construc- 
tion of  this  clause  le  that  while  It  will  not 
be  BO  exactlngly  enforced  as  to  cripple  leg- 
islation, or  to  require  the  title  of  a  bill  to 
Bpedfy  eveiy  provision  of  the  statute,  but 
that,  on  the  contrary,  it  is  permissible  to 
insert  those  matters  which,  though  they 
may  not  be  8i>eclflcally  expressed  In  tbe  ti- 
tle, are  proper  to  the  full  accomplishment 
of  the  object  which  Is  expressed,  or  are 
natorallysn^estedby.or  connected  with, 
tiiat  object;  yet  matters  which  are  not  so 
Boggested  by  the  title,  or  not  so  connected 
wftn  tbe  snbject  expressed  as  to  appear  to 
foUowas  a  natural  and  leicitlmate  comple- 


ment thereto,  orwhlch  do  not  appear  to  be 
proper  to  the  accomplishment  of  the  indi- 
cated purpose,  or  pertinent  or  germane  to 
that  purpose,  cannot  be  constitutionally 
embraced  In  tbe  act.  Ballentyne  r.  Wlck- 
er8hMn,76  Ala.5SS;  Stdn  T.Le^wr,  78  Ala. 
617. 

The  expressed  purpose  of  the  act  under 
consideration  was  to  constitute  certain 
territory  a  separate  'school-district.  This 
Implied  simply  thatthe  locality  In  question 
— which  had  theretofore,  perhaps,  consti- 
tuted in  part  several  school  subdivisions, 
or,  it  may  be,  only  a  traction  of  a  greatw 
subdivision,  and  as  such  had  been  gov- 
erned, in  tbe  matter  of  public  instruction, 
by  general  laws — sbould  thereafter  be  otlt- 
self  a  district  for  school  purposes,  and  as 
such  should  be  regulated  by  the  provisions 
of  tbe  special  act  as  to  its  participation  In 
and  disbursement  of  school  funds,  and  the 
conduct  and  management  of  Its  schools. 
It  did  not  Imply  tbe  establishment  of 
schools  where  there  bad  been  none  before, 
but  only  the  s^rr^atlon  of  tbB  particnlar 
locality  from  other  divisions,  and  Its  em- 
bodiment In  a  distinct  and  compact  form 
for  more  convenient  admlnislratlon.  The 
subject  expressed  did  not  suggest  a  neces- 
sity for  police  regulations  in  the  new  dis- 
trict, which  had  not  before  existed  In  the 
subdivisions  from  which  it  was  taken. 
The  prohibition  of  theliquortrafflc  was  no 
more  proper  to  the  new  district  tSian  it 
had  been  to  the  old,  and  no  more  a  comple- 
ment to  the  avowed  purpose  of  tbe  special 
act  than  It  had  been  to  tbe  general  laws 
before  applicable  to  school  matters  In  tbe 
locality.  Prohibition,  therefore,  was  not 
cognate,  pertinent,  and  germane  to  thesub- 
Ject  npressed ;  and  It  may  wdl  be  doubt- 
ed whether  a  single  member  of  the  general 
assembly,  who  voted  on  this  bill,  advised 
of  its  contents  solely  by  its  title,  ever  for 
an  Instant  conceived  one  of  Its  purposes  to 
be  the  problbltdon  attempted  to  be  estab- 
lished by  its  last  section.  Cleariy  this  pro- 
vMon  was  not  suggested  by  the  title.  It 
would  not  present  Itsdf  to  a  mind  seeking 
information  from  the  title  as  a  matter 
proper'  to  the  full  aecompUshment  of  the 
purpose  to  carveout  a  separate  school-dis- 
trict inclndlngthetownof Blountsvllle.  It 
Is  therefore,  we  conclude,  a  subject  alien  to 
the  title  of  the  act,  not  expressed,  Indlca- 
ed,  or  foreshadowed  thereby,  nor  pertinent 
or  germane  thereto ;  and  the  provision  fw 
it  falls  under  tbe  ban  of  the  constltatlonal 
requirement  above  quoted. 

This  is  radically  unlike  the  case  of  Ex 
parte  Moore,  62  Ala.  471,  upon  which  reli- 
ance is  had  in  support  of  the  Judgment  of 
conviction.  In  that  case  the  title  of  the 
act  was  "to  Incorporate"  a  municipality. 
"Under  this  caption,"  says  the  court,  "  It 
was  permissible  to  embrace  and  declare 
the  purpose,  powers,  and  duties  of  tbe  mu- 
nicipal corporation.  Sanitary  and  police 
regulations  are  among  the  customary 
powers  of  such  corporations,"  and  It  was 
held  tbat  a  section  of  the  act  which  pro- 
hibited the  sale  of  liquors  in  the  town,  be- 
ing Intended  to  secure  its  peace  and  good 
order,  was  cognate  and  r^erable  to  the 
title.  The  principle  announced  can  have 
no  api^kation  to  such  a  provision  In  an 
act  vbose  title  expresses  a  purpose  wholly 
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foreign  to  police  rei^ulatlon.  The  case  of 
Asbnrst  r.  State,  79  Ala.  276,  In  wMch  a 
Blmilar  proTlslon  In  the  charter  of  a  man- 
ufacturioff  corporation  wbb  stiBtalned,  Is 
not  in  point,  because  the  act  there  In- 
rolved  wan  passed  before  the  reqnirement 
under  consloerallon  was  Incorporated  into 
the  constttntlon.  Section  7  of  the  act  In 
question  Is  void.  The  Indictment  spectfl- 
cally  chaises  a  violation  of  that  section, 
and  the  evidence  makes  a  case  which  la 
not  violative  of  any  other  law.  The  ap- 
pellant can  never  be  convicted  nnder  that 
indictment,  or  for  the  act  disclosed  by  the 
testimony,  and  be  will  theFeloie  be  dla- 
cbarged. 

Smith  v.  State. 

{SuprOM  Court  of  Alabama.   Deo.  30, 1889.) 
ltomi>aa— BviDuroa— iKBTBitonoxs — Jdkt— Wrr- 


1.  When  tlie  record  shows  no  error  in  drsw- 
lug  and  sammonlng  the  Jurr,  the  prwamptlon  is 
that  the  officers  charged  with  saoh  dnty  duly  per- 
lonaed  it 

5.  Od  a  trial  for  murder,  evidence  that  defend- 
ant, Immediately  after  inflicting  the  death  wound 
on  the  deceased,  purened  and  shot  at  another  who 
was  present  and  took  part  In  the  altercation,  is  ad- 
missible, not  only  as  a  part  of  the  res  geaUB,  but  as 
teudtn^  to  show  the  hostile  spirit  under  which  de- 
fendant acted. 

8.  A  witness  cannot  be  impeached  1^  proof  of 
partlcui&r  acts  as  facts,  either  criminal  or  immoral. 

i.  On  a  trial  for  mnrder  ttie  court  properly  re- 
fused to  charge  that  if  the  Jury  believe  that  tnere 
was  a  general  row,  which  oocurred  at  the  house  of 
a  witness,  in  which  she  and  several  others  portlo- 
ipated,  tlie  Jury  cannot  oonvlot  of  mnrder  in  any 
degree.  The  not  tliat  a  branlolde  oocurred  in  a 
melee  does  not  neoessarily  reduce  it  below  the 
orime  of  murder. 

6.  On  a  trial  for  murder  occurring  in  a  m^lee, 
it  is  error  to  refuse  to  charge  the  fury  ttiat,  *'if 
they  believe  from  the  eridenoe  that  deceased  waa 
of  a  violent  and  blood-thirsty  oharaoter,  they  are 
to  take  snoh  evidence  into  consideration  in  deter- 
miniag  the  decree  of  the  defendant's  guilt,  provid- 
ed they  fin^  him  guilty. " 

Appeal  from  criminal  court,  Jefferson 
county;  S.  B.  Gbbrnb.  Jud^. 

Henry  Smith  was  Indicted,  Jointly  with 
Joe  GHll,  for  the  murder  of  J.  D.  Connelly, 
by  shooting  him  with  a  pistol;  and,  being 
tried  separately,  was  convicted  of  mnrder 
In  tlie  first  degree,  and  sentenced  to  death. 
No  objection  wae  raised  In  the  court  below 
Mther  to  the  indictment  orto  the  Jury,  and 
there  was  no  motion  in  arreetorjudgment. 
The  testimony  adduced  on  the  trial,  aa 
shown  by  the  bOl  of  exceptions,  showed 
that  the  homicide  occurred  on  the  evening 
of  January  17,  1888,  at  the  bouse  of  one 
Mary  Goodwin,  where  the  deceased  and 
one  John  Spears  were  sitting  by  the  Are, 
when  the  defendant  and  Joe  Gill  came  in. 
SpearB  testified,  on  the  part  of  the  prosecu- 
tion, that  he  shook  hands  with  the  defend- 
ant and  Oil!  when  th^ came  tn, but  he  and 
(Mil  soon  became  InvcMved  In  a  sUghtalter- 
cation,  when  Gill  called  out,  "Shoot  him, 
Henry;"  that  the  defendant  thereupon 
drew  his  pistol,  but  Mary  Goodwin  rushed 
In  between  tbem ;  that  the  defendant  Im- 
mediately Hred,  the  ball  etrlldng  witness 
In  the  right  hip;  that  the  defendant  then 
turned  towards  the  deceased,  who  threw 
up  bis  taanda,  saying,  "  Don't  ahoot  me. 
Henry,  I  have  done  you  no  harm,  nor  aatd 


any ;"  that  the  defendant  then  fired  again, 
shooting  the  deceased  In  the  breast,  and  a 
third  time  aa  the  deceased  fell  from  bis 
chair,  striking  him  In  the  thigh ;  that  he 
(witness)  immediately  ran  outof  thehouse, 
and  the  defendant  shot  at  him  again  when 
hp  had  gottenaboDtSOyardsdlstant.  The 
d^endant  objected  to  the  witness  tetrUfylng 
that  defendant  shot  at  him  after  Connelly 
fell,  and  while  pursuing  him  outside  of  the 
bouse.  The  court  overruled  this  objection 
of  the  defendant,  and  he  therenpon  ex- 
cepted. Aslmllarobjectlon  wae  made  and 
overruled  to  a  part  of  the  testimony  of 
Mary  Goodwin,  and  an  exception  was 
duly  reserved.  The  defendant,  testlf^ylng 
la  his  own  behalf,  stated  that  "Spearsfirst 
adranced  upon  Olll  with  a  knife  making 
threatening  gestures ;  that  GUI  called  out, 
'Shoot  him,  Henry,  he  Is  going  to  kill 
me,*  and  he  fdefendant)  immediately  fired 
at  Spears,  who  at  once  ran  out  of  the  door ; 
that,  as  he  turned  to  watch  Spears,  he 
discovered  deceased  within  three  or  four 
feet  of  him,  advancing  on  hlmwlthadrawn 
axe;  that  he  then  fired  at  ConneUy,  who 
at  once  fell ;  that  he  then  leaped  oat  otthe 
door,  fearing  an  attack  from  Spears,  and 
remained  out  a  few  minutes,  then  returned 
to  the  house,  and  left  In  a  short  time  In 
company  with  GUI ."  The  defendant  offered 
in  evidence  "a  showing  which  had  been 
admitted  by  the  state,  sabject  to  legal  ex- 
eeptions,"  as  to  the  testimony  which  W. 
Edwards  and  others,  if  present,  would  give 
relative  to  the  character  of  said  Connelly, 
Spears,  and  Mary  Goodwin.  Theproseca- 
tlon  objected  to  the  admission  of  a  part  of 
the  statement,  which  was  in  these  words: 
"That  Mai7  Goodwin  is  a  woman  of  no 
chastity,  bad,  and  dissolute;  that  she 
kept  a  house  of  lU-fame  at  the  time  of  the 
shooting;  that  she  and  Spears  were  living 
together  at  the  time  of  the  killing;  and 
that  Spears  had  deserted  his  family,  and 
had  taken  up  bis  abode  with  her."  The 
court  sustained  the  objection,  excluded  the 
evidence,  and  the  defendant  duly  excepted. 
The  defendant  requested  the  following 
charges  In  writing,  and  duly  excepted  to 
the  refusal  of  each :  (1)  If  the  Jory  believe 
from  the  evidence  that  there  was  a  general 
row,  fuss,  or  melee  at  the  house  of  Mary 
Goodwin,  and  that  the  defendant,  deceased. 
Gill,  Spears,  and  Mary  Good  win  all  engaged 
in  mutual  combat,  they  cannot  convict  the 
defendant  of  murder  In  any  degree."  (2) 
"  If  the  Jury  believe  from  the  evidence  that 
the  deceased  was  of  a  violent  and  blood- 
thirsty character,  they  are  to  tt^e  such 
evidence  Into  conrideratlon  In  determining 
the  degreeof  the  defendant'sguilt.  provided 
they  find  him  guilty." 

Carni/CAae/  «  Thacb,  for  appellant.  W. 
L.  MarttDf  Atty.  G«i.,  lor  the  State, 

Stone,  G.  J.  Questtons  affecting  the 
drawing  and  summoaiagof  the  Jury  which 
tried  the  defendant  in  this  cause  have  been 
pressed  upon  our  consideration.  No  ob- 
jection was  raised  on  either  of  these 
grounds  in  the  trial  court,  and  the  record 
falls  to  show  an  error  or  irregularity  in 
l^e  matters  complained  of.  "  Act  to  expe> 
dlte  the  trial  of  capital  cases  in  Jefferson 
county. "  approved  February  11, 1889,  (Sees. 
Aets,^.)  ws  cannot  presume  error  In 
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the  matter  of  drawing  the  petit  Jaries  for 
the  coorta,  or  lor  the  different  weeks  of  the 
term,  nor  that  the  sheriff  failed  in  diligence 
in  Bammonlngthepersoniidrawnas  jarora. 
Public  officers  are  preHumed  toacttaithtul- 
ly  In  the  discharge  of  their  official  duties, 
anil  whoevercomplaJQS  of  any  Irregularity, 
unless  It  be  the  omission  of  some  duty 
which  should,  and  yet  does  not,  appear  of 
record,  takes  upon  himself  the  burden  of 
proving  theirregularity.  Uuesnard  r.  Rail- 
road Co..  76  Ala.  453;  S  Brick.  Dig.  p.  264, 
H  163-1^;  PhlUlps  V.  State.  68  Ala  469. 

According  to  the  testimony  for  the  pros- 
ecution, the  shooting  of  Spears,  and  of 
Connelly,  the  deceased,  grew  out  of  one  al- 
tercation,and  was  one  coutlnuous  transac- 
tion. And  the  pursuit  of  Spears  by  defend- 
ant, firing  at  him  as  he  ran,  immediately 
after  inflicting  the  death  wound  on  Connel- 
ly', was  not  only  part  of  the  res  gestm,  but 
tended  strongly  to  show  the  hostile  spirit 
under  which  he  was  acting.  Speaking  on 
a  kindred  subject,  the  general  court  (su- 
preme court)  of 'Virginia,  in  Heath's  Case, 
1  Rob.  (Va.) 735, 743,  said:  "The  fact  of  the 
shooting,  as  being  a  part  of  the  circum- 
stances and  of  the  res  gesUB,  ought  not  to 
have  been  precluded  from  being  Klven  in 
evidence  to  the  jury ,  although  such  evldraice 
might  Itsdl  have  tended  toprovaadlstiDCt 
felony  committed  by  the  prisoner."  Wbart. 
Crira.Er.§31;  Walters  v.  People.  6  Parker, 
Crim.  R.  15.  There  was  no  error  tn  recefr- 
ing  this  evidence. 

There  was  an  admission  by  the  state 
that  certain  witnesses,  if  prraent.  would 
give  certain  testimony.  This  admission, 
however,  was  with  the  reserved  right  to 
object  to  any  Dart  of  the  testimony  that 
was  Illegal.  Fart  of  tbo  testimony  was 
ruled  out  on  the  objection  of  the  state. 
There  was  no  error  In  this.  Witnesses  can- 
not be  Imiieached  by  proof  of  particular 
acts,  OS  facts,  either  criminal  or  immoral. 
Character,  or  the  estimation  in  the  com- 
munity in  which  the  witness  is  held,  is  a 
legitimate  means  of  Impeaching  or  sustain- 
ing him,  andndther  on  direct  nor  un  cross- 
examination  can  the  testimnny  go  further 
than  to  ascertain  such  character  or  repu- 
tation and  the  means  of  knowing  It.  This 
excludes  all  knowledge  of  tacts  which  the 
Impeaching  or  sustaining  witness  may 
have,  with  the  qualification  that,  being  one 
of  the  community,  be  may  take  Into  the 
account  his  own  estimate  of  the  reputa- 
tion of  the  witness,  who  Is  attempted  to 
be  impeached  or  sustained,  but  cannot 
consider  any  facts  of  which  he  may  have 
knowledge.  De Arman  v.  State,  71  Ala.  ^1 ; 
Moultun  V.  State,  88  Ala.  — ,6  South.  Rep. 
75S. 

The  first  charge  hypothesizes  that  there 
was  a  general  row  at  Mary  Goodwin's 
house,  and  ttiat  she  participated  In  it. 
There  Is  no  proof  In  the  record  that  she 
took  any  part,  except  an  attempt  to  pre- 
vent the  shooting.  This  rendered  the 
charge  abstract,  and  required  Its  refusal 
for  that  reason,  if  for  no  other.  3  Brick. 
Dig.  p.  113,  S106;  Williams  v.Bark8dale,5S 
Ala.  288.  But  It  Is  otherwise  faulty.  A 
bomicideperpetrated  In  a  row  is  not  neces- 
sarily reduced  below  the  crime  of  mnrder. 

Choives  are  often  asked  tn  the  following 
form:  ThattbeJary.lnmaklngaptbeirTer^ 
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diet,  may  consider  certain  testimony  or 
parts  of  testimony.  Such  charges  arefre> 
quently,  If  not  generally,  asked  as  a  species 
ofanswerto  somepolnturged  In  argument. 
Asa  general  rule,  to  which  there  are  few  ex- 
ceptloD8.tb^  should  be  refused.  Wh«itiie 
testimony  In  a  cause  Is  made  up  of  several 
facts  orcircnmstances.all  bearing  more  or 
less  cm  the  question  of  defendant's  guilt,  our 
rulings  are  that  such  charges  should  be  re- 
fused, for  two  reasons.  First,  that  their 
tendency  Is  to  give  undue  prominence  to 
those  parts  uf  the  testimony  on  which  the 
ruling  is  Invoked;  and,  second,  that  they, 
at  best,  are  but  an  argument  to  the  jury. 
Murphy  v.  State,  55  Ala.  252  ;  8  Brick.  Dig. 
pp.  in,  112,  §§  83,  84;  Hussey  v.  State,  86 
Ala.  34,  5  South.  Rep.  484.  We  have  no 
wish  to  qualify  "Uils  general  principle. 
There  la,  however,  a  limited,  exceptional 
class  of  cases,  which  does  not  tall  within 
the  prind:ple  of  the  role  stated,  and  there- 
fore does  not  fall  within  the  rule.  Testi- 
mony is  sometimes  admissible  only  for  a 
speciflc  purpose,— such  as  the  peaceable 
character  of  a  defendant,  who  Is  accused 
of  a  crimeinvolvlngvioleuce;  or  testimony 
impeaching  or  sustaining  a  witness;  or 
testimony  of  previous  threats,  communi- 
cated or  nncommunicated,  made  by  the 
person  on  whom  tlie  injury  was  inflicted ; 
or  testimony  proving  or  disproving  the 
character  of  the  person  alleged  to  have 
been  Injured  for  turbulence,  violence,  or 
blood-thirstiness.  In  such  cases,  it  Is  but 
right  that  the  Jury  should  be  told  to  what 
extent  this  exceptional  testimony  should 
be  weighed  by  them.  In  the  last  two  of 
the  cases  supposed,  if  the  J  ury  finds  the  de> 
lendant  gufl^,  the  character  <a.  the  de> 
ceased  tor  violence  or  blood-thlrstineai 
may  be  considered  by  them  in  determining 
the  degree  of  the  homicide.  This,  because 
In  altercaUons  with  persona  of  such  char- 
acter, doubts  are  more  readily  indulged, 
and  prompter  defensive  meaaures  may  be- 
come necessary,  than  would  be  permitted 
between  persons  of  peaceable  habits.  "On 
all  doubtful  questions  as  to  who  woa  tbe 
aggressor,  tbe  violent  or  blood-thirsty 
character  of  the  deceased,  if  such  be  hu 
character,  enters  into  the  account.  More 
prompt  and  decisive  measures  of  defense 
are  Justified,  when  tbe  assailant  is  of 
known  violent  and  blood-thirsty  nature. 
But  this  principle  is  confined  to  defensive 
measures.  Itfumisbesno  excuse  or  pallia- 
tion for  aggressive  action. "  De  Annan  t. 
State,  71  Ala.  351,  361. 

Thesecond  charge  asked,  simply  declared 
the  proper  scope  and  function  of  the  testi- 
mony, as  applied  to  this  case,  and  should 
have  been  given,  whether  asked  by  the 
prosecution  or  the  defense.  For  this  error 
tbe  Judgment  of  tbe  criminal  coart  moat 
be  rerersed. 

Berennd  and  remanded. 


Abchbb  v.  "Wbitinq. 

(iSttpreme  Court  ijf  Alabama.   Deo.  18, 1889.) 

OABKUHnNT— SBT-OrF^-COHBTBCOnOK  0»  Bt- 

Lavs. 

1.  Wtasre  defeodaat  is  in  the  employ  of  the 
garnishee  under  a  cootmct  for  one  jeKt,  bat  by 
Bgrewient  Is  sUoved  to  draw  his  Misty  a  week  In 
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•dnnoe,  snct  tb«  soBwer  of  tbe  ffarnfehee,  giving 
a  ststemeot  of  the  dates  on  wUcb  defendant  drew 
his  salary,  shows  that  be  did  not  alwavs  draw  his 
salary  In  advance,  bat  sometimes  alter  it  was 
earned,  and  that,  too,  since  service  of  the  Ramlsh- 
meat,  a  ohar^  that  If  the  Jair  believe  the  evi- 
dence they  must  find  for  the  gamUhee  Is  erroneous. 

8.  Where  the  agreement  Is  that  defendant's 
■alary  Is  to  he  paid  by  the  ffamlshee  weekly  In  ad- 
vance, a  debt  which  defendant  owes  the  garnishee 
cannot  be  used  as  a  set-off,  unless  there  la  some 
agreement  by  whfoh  the  debt  is  to  be  paid  out  of 
defeudant'B  salary. 

8.  Under  a  by-law  of  a  oorporatlon  providing 
that  "the  directors  shall  elect  iKHn  their  number 
a  president,  vice-president,  and  snoh  other  assist- 
ants as  are  necessary,  said  assistants  to  hold  their 
office  at  the  pleasure  of  the  dlrectoir, "  the  presi- 
dent is  not  included  In  the  term  "  assistants. " 

Appeal  from  circuit  coort.  Mobile  conn- 
ty ;  WiLUAM  £.  Clarke.  Jud^e. 

This  was  a  garnishment  proceeding. 
Tbe  appellant.  Archer,  recovered  a  Judg- 
ment against  a  firm,  of  which  J.  W,  Whit- 
ing was  a  member,  In  May,  1886,  and  on 
that  Judgment  made  affidavit,  gave  bond, 
and  had  tbe  garnishment  in  this  case 
served  on  the  People's  Savings  Bank  on 
July  20, 1885.  In  response  to  this  writ  of 
the  garnishment,  the  garnishee.  People's 
Savings  Bank,  filed  Its  answer  In  writing 
December  16, 1886.  On  motion  of  the  plaln- 
titt,  the  court  made  an  order  requiring  the 
garnishee  to  answer  further  In  open  court, 
and  continue  the  cause  for  such  answer. 
In  obedience  to  this  order  of  the  court,  the 
garnishee,  by  agreement  of  counsel,  filed 
another  further  answer  In  writing  to  cer- 
tain questions  propounded  to  It  by  tbe 
plaiutifl,  on  June  14,  1888.  The  answers 
were  contested,  and  Issue  thereon  was  duly 
made.  These  answers  show  that  the  de- 
fendant, Whttlng,  was  elected  president  of 
the  garnishee  corporation ;  that  said  posi- 
tion is  an  annual  salaried  office;  that  Its 
term  is  one  year  from  the  date  of  each  an- 
nual election ;  that  Wbltlng  was  first 
elected  to  that  office  on  February  5,  1884, 
to  fill  the  unexpired  office  of  one  Peter 
Stark,  and  tbat  he  had  been  elected  to 
that  office  rttho*  on  the  1st  or  2d  of  Jnly 
of  each  year  since.  The  third  by-law  of 
the  garnishee,  which  pertains  to  the  elec- 
tion of  officers. Isln  tbefollowlnglanguage : 
"  The  directors  shall  elect  from  their  number 
a  president,  vice-president,  and  such  other 
acnlstants  as  are  necessary,  said  assistants 
to  hold  their  office  at  the  pleasure  of  the 
directory.  The  directors  shall  fix  all  sal- 
aries, and  require  such  bonds  for  the  faith- 
ful performance  of  dntles  as  theymaydeem 
best. "  When  Whiting  was  first  elected  on 
February  5, 1884,  the  amount  of  bis  salary 
was  not  fixed ;  but,  by  a  resolution  of  the 
board  of  directors  aidopted  February  9, 
1884,  the  salary  uf  tbe  president  was  fixed 
at  $200  per  month  from  the  let  of  Febru- 
ary, 1884.  On  November  19, 1884,  said  Whit- 
ing asked  tbe  consent  of  the  board  of  di- 
rectors to  be  allowed  to  draw  his  salary  a 
week  in  advance,  wblchconsent  wasgrant- 
edby  theboard.  Upon  his  re-election  on  July 
1,  1886,  his  salary  was  Increased  to  $3,000 
per  annum;  and  uponhis  re-election  on  July 
1,1887,  his  saJary  was  again  fixed  at  $3,000 
per  annum.  On  July  81, 1886, 11  days  after 
tbe  service  of  the  writ  of  garnishment  on 
the  People's  Savings  Bank,  the  board  ol 
directors  of  the  garnishee,  at  tfae  request 


of  Whttlng,  adopted  a  resolution  to  the 
effect  that  the  garnishee  enter  Into  a  writ- 
ten contract  with  Whiting  to  tbe  effect 
that,  so  longasbeshould  remain  the  presl- 
dMit  of  the  bank.  It  will  pay  blm  weekly. 
In  advance,  his  salary  as  such  president: 
provided,  that  the  bank  may  at  any  time, 
upon  one  month's  notice  to  blm,  revoke 
this  resolution,  and  cancel  such  contract; 
and  on  the  same  day  tbe  terms  of  said  res- 
olution were  embodied  in  a  written  Instru- 
ment, and  was  signed  and  executed  by 
WhltlDg  and  a  duly-authorized  agent  of 
the  bank.  Attached  to  tbe  answer  of  the 
garnishee.  In  response  to  a  demand  by  the 
plaintiff,  there  were  statements  showing 
the  dates  at  which  J.  W.  Whiting  drew  his 
salaiy.  It  was  contended  by  tbe  plaintiff 
tbat  these  statements  showed  that  Whit- 
ing did  not  always  draw  bis  salary  In  ad- 
vance, but  sometimes  after  the  same  had 
been  earned,  and  that,  too,  after  the  service 
of  the  garnishment.  The  answer  of  the 
garnishee  also  alleged  that  when  the  writ  of 
garnishment  was  served  on  It  Whttlng  was 
Indebted  to  the  banklntbesnm  of  $7,^2.61, 
for  which  they  held  specified  collaterals  as 
securities.  This  amount  bad  been  reduced, 
when  the  second  answer  was  filed,  to  a 
balance  of  $7,170,  by  the  proceeds  of  such 
collaterals.  Bnt  the  answw  further  states 
that  there  was  no  contract  between  limit- 
ing and  tbe  bank  that  the  salary  of  the 
former  should  be  subject  or  should  not  be 
subject  to  tbe  satisfaction  of  this  indebted- 
ness of  bis  to  the  bank ;  but,  on  the  con- 
trary, tbe  bank  bad  not  attempted  to  nor 
bad  It  retained  any  pfirt  of  his  salary  on 
account  of  this  said  Indebtedness.  Upon 
this  evldoice.  the  court  charged  the  Jnir,  at 
tbe  request  of  tbe  garnishee,  that,  "u  the 
Jury  believe  the  evidence,  they  must  find 
for  tbe  garnishee. "  The  plaintiff  excepted 
to  this  charge,  and  now  appeals  from  the 
Judgmrat  rendered  by  the  court,  and  as- 
signs the  same  as  error. 

J.  Little  Smith,  for  appellant.  Cl&rke  & 
Webb  s^dPUlars,  Torres ifi Hans tr.forap- 
pellee. 

SoHBBvn.L.K,  J.  If  the  garnishee,  at  the 
time  of  service  of  tbe  garnishment,  or  at 
tbe  time  of  making  the  answer,  or  at  any 
time  intervening  between  these  two  i>e- 
riods,  was  Indebted  to  thedefenrtant.  Whit- 
ing, or  If  there  was  then  existing  a  valid 
andblndlngcontract  by  which  such  Indebt- 
edness would  accrue  in  thefuture,  ttals  debt, 
unless  exempted  from  legal  process,  was 
subject  to  garnishment,  and  the  garnish- 
ing creditor  would  obtain  a  lien  on  It  from 
the  time  of  tbe  service  of  the  summons  on 
the  garnishee.  Code  1876,  §§  8268,  3269; 
Code  1886,  §§  2945,  2946.  Tbe  test  must  be. 
as  uniformly  and  many  times  settled, 
whether  the  bank,  as  gamtsbee,  owed  the 
defendantsuch  a  moneyed  demand  as  could 
Justly  have  been  the  basts  of  a  recovery-  In 
an  action  of  debtor  indebitatus  asaampsit. 

11  such  a  contract  existed  for  a  definite 
time,  not  by  its  terms  dissolvable  at  the 
pleasure  of  one  or  both  parties.  It  Is  per- 
fectly manifest  tbat  no  change  or  modifi- 
cation could  be  made  In  the  terms  of  such 
contract,  so  as  In  any  manner  to  destroy 
the  acquired  Hen  of  tbe  garnishing  credit- 
or, or  otherwise  prejudice  his  rights.  Fo  w* 
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ler  T.  WnilamBon,  53  Ala.  16;  Wap.  At- 
tachm.  865.  And  If  any  part  of  the  gar- 
niataed  debt  was  paid  by  the  garnishee  to 
tne  debtor  In  attachment,  daring  the  pen- 
dency of  the  gamlehment  proceeding,  ench 
paymrait  was  at  the  risk  of  the  garnishee, 
and  cMiaTail  nothing  against  thegamlsh- 
tatgeredttor.lf  he  tonltlmately  heldllableon 
hte  answer.  Skipper  t.  Foster,  29  Ala.  880 ; 
Drake,  Attachm.  (6th  Ed.)  $S  462.  46S. 

It  is  perfectly  competent  for  an  employer 
to  Btipnlate  with  an  employe,  by  bona  Ode 
agreement,  that  he  will  pay  his  wages 
weeklr  or  monthly,  or  for  any  other  rea- 
sonable time.  In  adrance ;  and  mich  agree- 
ment, when  free  from  frandolent  coUaslon, 
wOl  be  upheld  by  the  court;  and,  ao  long 
aa  these  payments  are  made  In  advance, 
no  debt  can  accme  for  wages  or  salary  dne 
to  Bach  employe,  and  hence  the  employer 
cannot  be  held  liable  as  gamlsbee  nnder 
such  state  of  facts.  Alexander  t.  Pollock, 
72  Ala.  187;  Callaf^ian  t.  Manufacturing 
Co..  119  Mass.  178;  worthlngton  ▼.  Jones, 
28Vt.546. 

The  qnestlons  arfsii^  la  the  present  case 
can  be  solved  by  the  proper  application  of 
the  foregoing  principles.  Taking  the  facts 
as  set  ont  In  the  garnishee's  answer  as 
primA  ikcie  correct,  it  Is  a  fair  Inference, 
from  ail  the  evidence,  that  the  implied 
agreement  between  Whltdng  and  the  bank 
was  that,  after  his  election  on  July  1, 1885, 
as  president  of  that  Institution,  he  was  to 
be  employed  for  the  period  of  one  year  at 
an  uinnal  salary  of  f3,000.  with  the  privi- 
lege of  drawing  such  salary  by  the  week, 
and  each  week  in  advance.  We  do  not 
construe  by-law  nambered  three  in  the  rec- 
ord to  have  the  effect  of  renaerlng  the  of- 
fice of  president  a  position  held  at  the 
mere  pleasnreof  the  board.  It  is  only  **  as- 
ststants"  who  might  be  employed  to  aid 
the  president  in  carrying  on  the  business  of 
the  bank  who  are  declared  to  hold  their 
positious  at  the  pleasure  of  the  board. 
The  use  of  the  word  "  other"  In  describing 
"assistants"  means  no  more  than  other 
persons  employed  as  assistants  to  the  pres* 
IdCTt  and  vice-president.  Therels  no  room 
here  for  dj^llcatlon  of  the  ruleol  construc- 
tion that  general  words  are  to  be  re- 
strained to  things  <A  the  same  kind  with 
those  particularised,  onder  the  principle  of 
^vsdem  generis. 

The  memorandum  entered  on  themlDotes 
of  the  board  of  directors  on  November  19, 
1884,  to  tbeeftectthatWhitlnghad  asked  the 
consent  of  the  board  to  be  allowed  "tu 
dra^  bis  salary  a  week  In  advance," 
which  was  granted,  was  competent  evi- 
dence of  the  fact  of  mntuat  assent  to  this 
feature  of  the  contract;  and,  having  been 
made  before  the  service  of  the  writ  of  gar- 
nishment, which  was  on  July  20,  1SS5, 
would  prevail  against  the  lien  of  such  writ, 
provided  the  Installments  of  the  salary  were 
actually  collected  In  advance.  The  prtvl- 
kise  of  BO  collecting,  In  other  words,  must 
have  been  asserteab^ore  a  debt  accrued. 
But  it  allowed  to  ranaln  uncollected  until 
a  debt  shaU  have  become  due,  though  but 
tor  a  single  day,  such  debt  would  at  once 
become  subject  to  the  Iten  of  the  gamlsh- 
m^t;  and  any  sobsequent  election  of  the 
same  ofBcerfor  another  term  would  impli- 
edly confer  the  same  privilege  as  to  the  as- 


ercise  of  this  right,  unless  the  terms  of  tiie 
contract  as  to  the  time  of  coUectton  were 

changed. 

The  written  contract  of  employment 
made  between  the  bank  and  Whiting  on 
July  81,  1885,  after  the  service  of  the  gar- 
nishment, could  not  affect  the  terms  of  the 
contract  already  existing  between  th«n, 
as  Implied  by  Whiting's  election  as  presi- 
dent on  July  1,  lS86,to  the  prejudice  of  the 
gamishingcredltor's  rights.  That  election, 
as  we  have  seen,  was  lor  the  term  of  one 
year,  at  a  cumpensatton  of  l|S,000  per  an- 
num, with  the  implied  prlvil^^e  of  draw- 
ing such  salary  In  advance  In  weekly  in- 
stallments. But  this  Isno  reason  why  this 
modiflcation  might  not  operate  on  any 
snbseanoit  term  of  Whiting's  presidency, 
after  the  lapse  of  the  one  extending  be- 
tween  Jnly  1,  1885,  and  July  1,  1886.  It 
would,  unless  fraudulent,  control  the  terms 
of  tbeemployment  after  the  last  mentioned 
date.  Alexander  v.  Pollock,  72  Ala.  1S7, 
and  cases  cited ;  Drake,  Attachm.  (6th  Ed.) 
§  594.  A  contract,  as  we  have  said,  may 
lawfallybe  made  tu  pt^  wages  In  advance, 
and  the  amount  ccmnot  be  reached  by  gar- 
nishment; for.ae  has  beenjustly  observed, 
this  "  would  be,  ineffect.the  attachment  and 
forced  saleofthedebtor's  personal  services, 
condemning  him  to  involuntary  servitude 
forthe  payment  of  his  debts."  2  Wade,  At- 
tachm. S  473,  p.  295,  and  cases  cited  In  note 
15.  But  the  observation  again  becomes 
pertinent  that  the  privilege  of  collecting 
his  salary  in  advance  would  be  waived  by 
Whiting,  unless  promptly  claimed  and  ex- 
ercised by  him,  and  if  waived  for  a  single 
day,  BO  as  to  create  a  debt  due,  the  lien  of 
the  pending  Kamishment  would  at  once  at- 
tach, and  the  amount  thus  becoming  due 
would  presumptively  be  subject  to  such  Hen, 
so  as  to  cut  on  therightot  payment  to  the 
debtor ;  and  we  further  hold  that  no  debt 
for  weekly  services  would  become  due  ot- 
cept  In  one  of  the  following  contingencies: 
(1)  Either  the  services  lor  the  given  week 
must  have  been  performed,  or  (2)  the  op- 
tion to  draw  the  amount  in  advance  must 
have  been  asserted  by  a  request  to  pay. 

The  set-off  inteiposed  by  the  bank,  as 
garnishee,  against  whiting,  cannot,  in  onr 
Judgment,  be  sustained  on  the  facts.  If 
Whiting  had  sued  the  bank  for  his  salary, 
this  set-ofi  would  have  been  no  defense  on 
the  ground  of  an  Implied  agreement  by 
the  bank  not  to  claim  It.  The  agreement, 
as  above  stated,  wan  to  pay  an  annual 
salary,  and  to  pay  weekly  in  advance,  if 
desired;  and  the  evidence  shows  that  It 
was  paid  without  anycondderatlonot  the 
set-oft.  The  necessary, fair,  and  honest  Im- 
plication is  that  the  set-oO,  based,  as  it 
was,  on  an  old  debt  due  by  a  partnership 
of  which  Whiting  was  a  member,  was  not 
to  be  claimed  against  this  aereed  compen- 
sation tor  his  services.  The  very  motive 
which  induced  its  payment  In  advance,  and 
a  fact  which  wonld  taid  to  rebut  the 
charge  of  fraudulent  collusion,  may  have 
been  the  Implied  need  of  the  money  for  the 
malntenanceof  thedebtor.  Hall  v.Magee, 
27  Ala.  414;  Wap.  Attachm.  367. 

It  follows  from  these  views  that  the  cir- 
cuit court  erred  In  giving  the  charge  re- 
quested by  the  garnishee.  Beversed  and 
remanded.  _  . 
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PKBNTIS8  et  OX.  T.  Paulbt  «t  al. 
(Supnmt  court  qT  .Florida.  Jan.  18, 1890.) 
Bin.  OF  Rktibw— HuiBAiro  ahd  WrrE— Con- 

TRA0T8  or  WlFB— PbhbOSAL  JdDGMEST. 

1.  A  bill  of  review,  for  error  of  law  apparent 
upon  the  reoord,  will  lie,  alfhongh  the  decree 
aouffht  to  be  reviewed  is  a  final  decree,  ooneequeot 
upon  a  decree  pro  confe$80,  for  fallare  of  tbe  de- 
fendant to  plead. 

3.  Where  the  bill  does  not  Jastify  the  final  de- 
cree following  the  decree  pro  confesso,  abiU  of  re- 
view  for  error  apparent  upon  the  record  is  a  prop- 
er remedy  for  relief  in  tbe  court  renderiOR  such 
decree,  and  an  appeal  tbe  remedy  tlirough  Uie  ap- 
pellate court. 

8.  A  married  woman  Is  by  the  common  law  In- 
capable ot  making  a  contract  that  will  bind  her 
personally,  either  in  law  or  equity;  and  for  this 
reason  there  cannot,  in  the  absence  of  legislation 
ctaaaginR  the  common  lew,  be  a  Judgment  or  decree 
against  her  personally  for  the  recovery  of  money, 
as  diatinguUhed  from  a  decree  obargiuK  her  sep- 
arate equitable  estate,  or  other  property,  with  tbe 
payment  of  monev.  No  exception  to  this  rale  is 
created  by  the  existence  of  a  marriage  contract  be- 
tween  husbaad  and  wife  giving  her  the  right  to 
control  and  manage  her  separate  estate  and  prop- 
erty tbe  same  as  if  she  had  remained  unmamed. 

4.  A  married  woman  is  personally  liable  for 
ber  civil  torts,  including  anoh  frands  as  do  not 
grow  out  of,  or  are  not  directly  connected  with,  or 
a  part  of,  a  contract  which  she  has  nndertakea  to 
make. 

5.  Wherevercoverture  avoidsacontractwhich 
a  wife  has  attempted  to  make,  it  likewise  bars  a 
personal  recovery  against  tbe  wife  on  the  gronnd 
of  the  fraud  connected  therewith;  and  the  bar 
cannot  be  overcome  by  suing  her  in  an  action  ex 
delicto. 

6.  It  is  error  to  decree  a  recovery  of  money  of 
or  against  a  married  woman  personally,  Id  a  suit 
in  equity  instituted  to  set  aside  a  contract  for  the 
sale  of  land  on  the  ground  of  fraud,  and  to  recover 
the  amount  of  a  cash  payment  made  thereon  by  the 
complainant. 

7.  The  marital  relation  does  not  of  Itself  dis- 
qualify a  husband  from  acting  as  the  agent  of  hit 
wife  with  reference  to  ber  separate  estate. 

8.  The  person  In  whom  the  legal  title  to  prop- 
erty is  vested  In  trust  for  a  married  woman  Is  a 
necessary  party  to  a  bill  seeking  to  charge  tbe 
property  with  the  payment  of  money  paid  to  her. 

{SuUabuB  by  the  Court) 

Appeal  from  circuit  court,  Marlon  coun- 
ty; J.  J.  Fi.vLBY,  Jud^e. 

Miiler  &  Speaeer^  tor  app^lants.  8.  D. 
SScConnell  and  W.  H.  ZagrHm^  for  Apped- 

R&NGY,  C.  J.  This  la  an  appeal  from  an 
orfler  denyinf^  an  injunction  and  dlamlBS- 
ing  a  bill  of  review. 

Tbe  bill  ol  review,  considered  as  onn  lor 
error  of  law  apparent  npon  the  face  ot  the 
record.  Is  maintainable.  The  term  "rec- 
ord,"ae  used  In  connection  with  such  billB, 
means  the  pleadinKs  and  decree  In  the 
cause  as  to  which  the  complaint  Is  made. 
Whiting  V.  Bank,]3  Pet.6;  Shelton  v.  Van 
Klceck,  106  U.  S.  532,  1  Sup.  Ct.  Rep.  4»1. 
Looklnjc  at  the  Paisley  decree,  complained 
of.  we  perceive  one  of  Itu  features  to  be  a 
I>ersonal  recovery  asalnst  Mrs.  Prentiss, 
and  the  pleading  or  bill  shows  tbe  claim  to 
be  lor  a  money  demand  Rrowing  out  ol  a 
contract;  tbe  sum  recovered  being  the 
amount  ot  acash  payment  alleged  to  have 
been  made  on  a  contract  for  the  sale  ut 
land.  In  which  the  complainant  charges  he 
has  been  defrauded. 

A  married  woman  is  by  thecommon  law 
Incapable  of  making  a  contract  that  will 


bind  her  personally,  etttaer  lu  law  or  eq- 
uity; and  tor  this  reason  there  can  be  no 
personal  Judgment  or  decree  of  recovery 
against  her.  Ooss  v.  Furman,  21  fla.  406; 
Randall  Bourgardes,  23  Fla.  364, 2  Soatb. 
Rep.  810;  Dollner  v.  Snow,  16  Fla.  86;  1 
Blah.  Mar.  Worn.  $  601;  PUcher  r.  Smith, 
2  Head,  208;  McQuaid  t.  Fontane,  24  Fla* 
609,5  South. Rep. 274,  Choppln  v. Harmon, 
46  Miss.  304;  Bank  v.  WUllams,  Id.  618; 
Gary  v.  Dixon,  61  Miss.  693;  Mallett  t. 
Parham,  52  Miss.  921;  Bank  v.  Partee,  9S 
0.  8.  826;  Wallace  Rippon,  2  Bay, 
112;  Bodemeyer  Rodman,  6  Iowa,  426; 
IjCwIb  v.  Perkins,  86  N.  J.  Law,  183; 
Pentc  v.  Slmonson.  18  N.  J.  Eq.  282;  Pier- 
son  T.  Luro.  25  N.  J.  Eq.  890.  Several 
ot  tbe  above  authorltiee  are  to  the  effect 
that  where  she  has  been  given  anthorl^ 
by  statute  to  make  personal  contracts  the 
proceedings  must  show  tbe  existence  ot  the 
special  circumstances  as  to  or  underwbleh 
the  power  has  been  conferred  or  may  be 
exercised ;  and  others  ot  them  adjudicate 
that,  when  It  Is  sought  to  charge  her  prop- 
erty with  liability,  the  bill,  or  other  prop- 
er pleading,  must  show  the  character  ot 
her  estate  in  the  property  sought  to  be 
charged,  in  order  that  thecourt  may  know 
that  it  is  chargeable.  Tbe  decree  assailed 
does  not  adjudicate  a  charge  upon  anj 
particular  estate  or  property  of  Mrs.  Prra- 
tlss,  but  the  feature  ot  it  in  question  is  a 
personal  recovery.  It  It  be  that  aperaonal 
Judgment  or  decree  may  be  rendered 
against  amarried  woman  licensed  as  atree 
trader  under  our  statute  of  Merch  11, 1879, 
(McClel.  Dig.  766,757.)  it  is  sufficient  on  this 
point  to  say  that  Mrs.  Prentiss  is  not 
sued  as  such. 

A  married  woman  Is  personally  liable 
tor  her  wrongful  civil  acts  or  actual  torts, 
including  frauds  not  growing  out  ot,  or 
founded  upon,  or  directly  connected  with, 
or  a  part  of,  or  the  means  of  effecting,  a 
contract  which  she  has  undertaken  to 
make;  and  she  may  be  sned  Jointly  with 
her  husband  In  respect  to  such  acts,  or 
separately,  tf  she  survives  him.  His  liabil- 
ity tor  her  torts  Is  aresult  of  the  mere  tact 
that  by  the  common-law  rules  &  suit  can- 
not be  maintained  against  the  wife  alone 
during  coverture.  If.  before  or  pending 
the  action,  she  dies,  the  right  of  action 
against  him  falls.  Whenever  her  covert- 
ure avoids  the  contract.  It  Is  llkewlBO  a 
bar  to  a  personal  recoveiy  for  the  fraud ; 
and  this  cannot  be  overcome  by  suing  ex 
deHcto.  2  Blah.  Mar.  Worn.  §S  254-256.  261, 
263;  lBlBh.Mar.Wom.§§842,905-908;  Owens 
v.  Snodgrass,  6  Dana,  229;  Smith  v.  Tay- 
lor, 11  Ga.  20;  Kowlng  v.  Manly,  49  N.  Y. 
192;  Association  v.Falrhurst,  9  Exch.  422; 
Wright  T.  Leonard,  11  C.  B.  (N.  S.)  258; 
Capel  T.  PoweU,  17  C.  B.  (N.  S.)  743.  Asto 
when  a  tort  will  be  deemed  the  wife's,  and 
when  the  husband's,  ridel  Blsh.Mar.  Wom. 
§  905,  and  2  Bish.  Mar.  Wom.  §§  257-260. 
The  fraud  in  the  caae  before  us, in  so  far  as 
it  Is  Imputable  to  the  wife,  is  not  one 
sounding  In  tort,  but  Is  a  part  of,  and 
directly  connected  with,  tbe  contract  tor 
the  sale  of  the  land,  and  hence  not  one  as 
to  which  there  Is  a  personal  money  llabllil^, 
or  can  be  such  a  personal  decree  or  Judg^ 
ment,  as  to  her. 

The  bond  for  title  executed  by  Prentiss 
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and  wife  not  beln^  a  basis  for  the  money 
recovery  afcalnst  Mra.PrentlaB  personally, 
(Norton  v.  TurvUl,  2  P.  Wme.  144;  DoUner 
V.  Snow,  enpra;  1  Bish.  Mar.  Worn.  §  842,) 
the  order  of  the  chancellor  wa«  erroneous. 
Still  it  is  proper.  In  view  of  possible  future 

Sroceedlngs,  to  notice  another  feature  of 
lie  pruceedingB  before  remandhig  the  cause. 
The  Paisley  bill  states*  In  effect,  that  the 
land  inrolved  In  tlila  controversy  was  In- 
cluded In  a  deed  of  trust  made  by  Dr.  Butte, 
the  former  husband  of  Mrs.  Prentiss,  to 
Mrs.  Simmons,  and  providing  that  the 
landcould  not  be  conveyed  by  Mrs.  Butte, 
but  could  be  conveyed  by  the  trustee  up- 
on the  written  request  of  Mrs.  Prentlaa. 
The  bill  of  review  represents  that  on  July 
11,  1885.  prior  to  the  marriage  between 
Mrs.  Butte  and  Prentiss,  th^  entered  in- 
to a  marrlaKe  contract,  whereby  the  lat- 
ter a^^reed  to  relinquish  and  surrender  to 
theformer  his  right  to  control  and  man- 
age her  separate  estate  and  property  de- 
scribed in  the  above  deed  of  trust,  which  is 
dated  August  23, 1H83,  and  any  other  sep- 
arate property  then  owned,  or  that  she 
might  tbere^ter  own,  and  that  he  would 
suffer  and  permit,  and  It  authorizes  her, 
without  let,  hindrance,  molestation,  or  in- 
terference on  his  part,  to  hold,  occupy, 
"exert,"  and  enjoy  the  absolute,  unquall- 
fled  control  and  management  of  all  such 
property  owned  or  to  be  owned  by  her, 
with  all  the  rents,  Issues,  and  profits,  and 
alt  the  receipts  and  income  therefrom  by 
sale,  mortgage,  lease,  or  otherwise,  as  ful- 
ly and  absolute,  and  as  tree  from  his  debts, 
aslf  sberemtUneflsingleand unmarried;  he 
surrendering  and  relinquishing  all  his  mari- 
tal rights,  and  also  the  management  and 
control  of  her  property  as  her  husband,  un- 
der the  laws  of  this  state,  and  It  b^ng  stip- 
ulated that  she  does  not  part  with  the 
right  to  dlsposeof  the  interest  surrendered 
to  ber  by  Prentiss. 

These  all^ations  would  not  have  the 
effect  to  create  any  exception  to  the  doc- 
trine announced  above  as  to  the  money  de- 
cree, and  the  only  further  observation  nec- 
essary to  be  made  as  to  them  now  is :  If 
It  be  that  a  cash  payment  was  made  to 
MvB.  Prentiss,  or  to  ber  husband  for  her, 
with  her  consent  or  as  her  authorised 
agent,  wbich  relation  he  could  sustain  to 
her.  (Trescb  v.  Wlrtz.  34  N.  J.  Eq.  124; 
Baum  T.  Mullen,  47  N.  T.  577;  Penta  v. 
Slmonson,  supra,)  and  under  the  circum- 
stances of  the  case,  as  they  may  be  shown 
to  exist,  the  land  involved,  or  her  other 
property.  If  idie  have  any,  can  be  charged 
with  Boeh  pigment,  the  trustee  Is,  as  sug- 
geeted  by  counsel  for  appellants,  a  neces- 
sary party  to  any  proceeding  seeking  to 
charge  any  property  included  inthattmst. 
(Lewis  v.Yale.4  Fla.418;  Dollnerv.Snow. 
supra.)  Wliether  or  not  her  property  Is  so 
chaiigeable  is  a  question  we  do  not  feel 
called  upon  to  discuss.  In  the  absence  of 
both  proper  pleadings  and  necessary  par- 
ties. 

Though  the  decree  assailed  Is  one  abso- 
lute upon  a  decree  pro  conf^ao,  we  tblnk  a 
bill  of  review  for  error  apparent  Is  a  prop- 
er remedy.  Stribling  v.  Hart,  20  Fla.  285; 
Maynard  v.  Pereanlt,  30  Mich.  160.  The 
purpose  of  a  bill  of  review  for  error  appar- 
ent Is  to  have theoonrt rendering  thedeeiee 


give  the  same  relief  that  the  appellate 
court  might  under  the  samecircumstances. 
Evans  V.  Clement.  14  111.  206.  Where  the 
bill  does  not  Justify  the  final  decree  which 
has  been  taken  upon  a  decree  proconfeasOt 
relief  may  be  bad  from  the  appellate  court 
on  an  appeal,  (Hart  v.  Stribling,  21  Ha. 
136;)  and  thesamemay besecnredthrough 
a  bill  of  review  from  the  court  rendering 
the  decree. 

The  decree  appealed  from  should  be  set 
aside,  ir  Paisley  shall  desire  to  amend  his 
bill,  he  should  be  permitted  to  do  so,  and, 
as  a  consequencd,  bis  decree  should  be  va- 
cated, and  his  cause  proceed  on  the  bill  as 
it  may  be  amended :  but,  should  he  elect 
rather  to  stand  upon  bis  decree,  modified 
to  the  extent  of  the  {Krsonal  money  recov- 
ery agalnstMni.PrentlsB,hls  decreeshonld 
be  modified  merely  as  to  such  rdld  against 
her. 

The  cause  will  be  remanded  tor  proceed- 
ings not  Inconsistent  with  this  opinion. 


FSRHANDBS      OTT  OF  NBW  0Rl4BAm. 

{SuvmM  Court  of  ZouMana.  Jso.  e.  1800.) 
Municipal  Cobporatioxs— iNDBBTaoinufr— Iirts»- 

BBT. 

The  oit}r  of  New  Orleans  owes  legal  Interest 
on  claimB  against  ber.  only  where  there  Is  money 
In  the  moDiclpal  treasury  out  of  which  the  same 
can  be  paid,  and  where,  notwtthstaiuUnK  demand, 
she  refuses  to  pay ;  particularly  is  such  the  oasa 
when  It  has  been  agreed  that  payments  shall  he 
made  as  aoon  as  it  may  be  properly  ordinaooed  for. 
iSyllabua  by  the  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Kino,  Judge. 

B.  K.  Miller,  tor  appeUant.  Sam.  L,  Ott- 
more,  for  appellee. 

Berucdbz.  0.  J.  The  only  question  pre- 
sented in  this  controversy  Is  whether  the 
plaintiff  is  or  not  entitled  to  Interest  on 
his  claim  for  flO,876.1S  against  the  city, 
which  interest  the  lower  court  declined 
to  allow.  The  claims  which  the  plaintiff 
presses  arose  under  contracts  made  in  18&1 
and  1886  by  the  dtyand  the  Brush  Electric 
Light  ft  Power  Company,  in  which  it  was 
stipulated  that  titee  amounts  to  become 
due  were  "to  bepatd  In  equal  and  monthly 
installments,  in  cash  current  money,  on 
the  first  day  of  each  and  every  month,  or 
as  soon  thereafter  as  such  amonnts  may 
be  properly  ordlnanced  tor,  in  the  usual 
manner."  It  appears  that  accordingly  ap- 
propriations were  made  monthly  to  meet 
such  engagements,  and  the  comptroller 
was  directed  to  warrant  on  the  treasurer 
in  payment  ot  the  same,  whenever  there 
shall  be  money  in  the  city  treasury  to  the 
credit  of  the  appropriated  fund,  proper  or^ 
dinances  being  adopted  In  furtherance. 
The  testimony  shows  that  there  has  never 
been  any  money  in  the  treasury,  or  money 
collected  wbich  ought  to  have  gone  Into 
It,  out  of  which  the  claims  could  be  legally 
paid,  and  also  that  no  demand  was  made 
for  payment  to  the  city.  In  order  to  de- 
termine whether  the  plaintiff  Is  entitled  to 
the  interest,  it  becomes  necessary  to  ascer- 
tain if  thecltyls  ornot  in  default.  The  law 
says  that"  thedamaf^es  due  forddayln  the 
performance  of  an  obligation  to  pay  money 
mm  called  interest,"  (Rev.  Cl?il  Code.  art. 
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1985;)  and  that  the  peualtyU  forfeited  only 
when  he  who  has  obligated  himself  la  in 
default,  (article  Z128.)  Hence  it  is  that 
l^al  Interest  rans  on  a  claim,  only  when 
paymmt  is  demandable  and  exigible. 

In  tbepresoit  Instance,  the  agreanoit  as 
to  payment  was  that  the  amounts  dne 
were  to  be  paid  In  equal  and  monthly  In- 
BtallmCTts  on  the  first  day  of  each  and  ev- 
ery month,  or  as  soon  thereafter  as  such 
amounta  may  be  properly  ordinanced  for 
in  the  usual  manner.  Those  who  deal 
with  municipal  corporations  are  boand  to 
know,  at  their  peril,  what  are  the  rights 
rested  In  them,  and  In  what  manner  and 
under  what  circumstances  the  power  con- 
ferred can  be  exercised.  Dill.  Mnn.  Corp.  { 
457.  The  electric  company,  from  whom 
the  plaintiff  derives  the  claims  which  he 
preserves,  therefore  well  knew  that,  under 
Act  80  of  1877,  which  must  be  read  Into  the 
contract,  no  city  ofQcer  could  issue  any 
warrant  for  payment  of  money,  unless 
against  money  already  In  the  treasury  of 
the  corporation.  It  is  true  that  the  city 
conncil  has  passed  ordinances  for  the  pay- 
mentofseveral  Itemsconatitutingtheclalm 
of  the  plaintiff ;  but  the  council  has  been 
careful,  in  each  and  every  ordinance,  to  di- 
rect payment  of  the  same,  whenever  there 
shall  be  money  in  the  city  treasury  to  the 
credit  of  the  appropriated  fund.  Thecomp- 
troUerconldis8UeawaiTant,and  thetreaa- 
nrer  could  pay  the  same,  only  In  thecontln- 
gency  that  there  would  bemoneyin  themu- 
ntclpal  coffers  out  of  which  the  same  could 
be  satisfied.  It  did  ent^r  in  the  considera- 
tion of  the  contract  that  the  amounts 
would  be  paid  monthly,  or  as  soon  as  the 
amounts  would  beproperlyordinancedfor, 
in  thensual  manner.  Tfaecontract  meant: 
The  city  will  pay  In  the  monthfoUowing,lf 
there  is  money  in  the  treasntr.  and,  if  there 
is  none,  as  soon  after  that  time  of  pay- 
ment as  thereshall  bemoneyin  the  treasury 
on  which  a  warrant  can  be  drawn  l^al^. 
The  ordinances  were  therefore  very  guard- 
ed, and,  as  they  are  relied  on  by  the  plain- 
tiff, they  conclude  him. 

It  is  therefore  clear  that  when  the  com- 
pany, in  whose  place  the  plaintiff  stands, 
contracted  with  the  city,  it  did  so  on  the 
faith  that  It  would  be  paJd  out  of  expected 
revenues  to  be  appropriated  for  Its  pay- 
ment, and  merely  acquired  rights  to  be  paid 
out  of  such  fund, contingent  upon  its  being 
realized  and  paid  into  the  treasury,  and 
upon  a  warrant  being  drawn  therefor 
only  when  actually  deposited  there.  Asso- 
ciation V.  New  Orleans,  88  La.  Ann.  671; 
Fire  Engine  Co.  v.  New  Orleans,  39  La.  Ann. 
982,  3  South.  Rep.  177. 

Since  there  has  not  been  any  money  in 
the  treasury  on  which  warrants  could 
have  been  drawn,  how  can  it  therefore  be 
said  that  the  city  Is  in  default?  It  is  evi- 
dent that  the  ci^  could  have  been  consid- 
ered guilty  of  a  breach  of  contract,  only  if 
therehad  been  funds  In  the  treasury,  and  It 
a  demand  by  plaintiff  to  be  paid  out  of  It 
had  been  declined  by  the  city.  Had  there 
been  funds,  and  had  the  city  refused,  there 
would  have  been  a  delinquency,  and,  as  a 
penalty  for  falling  to  pertorm  her  obliga- 
tion, the  city  would  have  been  liable  for  ju- 
dicial Interest  to  the  plaintiff  as  damages. 
Under  the  showing  made,  the  city  was  not 


in  default,  and  the  platntUf  cannot  recover 
the  interest  claimed. 
Judgment  affirmed. 

City  of  New  Orleans  t.  Clark  et  aS. 
{Supreme  Court  of  Louiaiatuu  Jan.  0, 1^.) 

iNTOXICATtNO  LlQ0OB9 — LlOIlTSB. 

L  While  persons  transaotlDg  bustness  both  u 
wholesale  ana  retail  dealers  are  liable  to  license 
Id  each  capacity,  the  evidence  in  this  case  does  not 
satisfy  us  that  defendaau  oarnr  on  a  wbolMala 
btuiness  within  tike  meulnff  of  toe  law. 

2,  The  proviso  in  tbe  uoense  act  to  the  effect 
that  retail  grooen  who  sell  liquors  In  less  quan- 
.  titles  than  five  gallons  shall  pay  additional  license, 
as  provided  In  section  11  of  the  act,  cannot  be  ap- 

Elied,  because  section  11  regulates  several  distinct 
Inds  of  bnslnesB,  with  differmit  sjrstemt  of  license, 
none  of  which  embraoea  the  bnuness  of  defend- 
ants, and  therefore  It  fnxahdws  ao  oerttdn  mis 
applicable  to  the  latter. 

S.  Heoce  the  oal7  rule'appllcable  la  that  found 
in  tbe  clause  fixing  the  adduionol  Uceme  at  "not 
less  than  fifty  dollars.  ** 

4.  Thla  oonstmotlon  does  not  moke  the  license 
nnooastlfcational  for  want  of  {^vdnattoa,  because 
the  business  of  retail  grooer,  of  which  this  addi- 
tional business  only  forma  part,  is,  as  a  whole, 

ndassifled,  and  the  addiuoa  of  a  fixed  sum  to 
class  does  not  destroy  the  graflnatlon. 
{SuUaima  by  the  Cowrt.) 

Appeal  from  civil  district  eonrt,  parish 
of  Orleans ;  Kino,  Judge. 

W.  B.  iSbmnierF/7/e, for  appellant.  J.Mo- 
Connell,  for  appellee. 

Fenner,  J.  This  ease  Involven  a  con- 
troversy as  to  tbe  amount  of  license  due 
by  defendants  to  the  city  under  tbe  license 
ordinance  of  1889,  which  Is  a  transcript  of 
the  state  license  law.  Act  101  of  1886.  The 
points  ot  the  controversy  are  two:  (1) 
WbetherdefendantB,  who  have  paid  Ucenae 
as  retail  grocers,  are  liable  for  an  addi- 
tional license  as  wholesale  grocers;  (2) 
the  amount  of  license  due  by  them  as  retail- 
ers of  liquors  In  lees  quantities  than  five 
gallons. 

1.  We  have  decided  that  merchants  who 
transact  busineas  both  as  wholesale  and 
retail  dealers  are  liable  to  a  license  iu  each 
capacity.  City  of  New  Orleans  Koen,  88 
La.  Ann.  828.  We  eeo  no  reason  to  disturb 
the  finding  of  the  district  Judge  that  the 
evidence  in  thlscasedoes  notestablisbthat 
defendants  carry  on  a  wholesale  business 
within  the  meaning  of  the  oxdinance  orttae 
statute. 

2.  The  law  contains  the  followiDg  pro- 
viso :  **  Provided,  that  If  any  distilled,  vi- 
nous, malt,  or  other  kind  ot  mixed  liquors 
be  sold  in  connection  with  the  business  of 
retail  merchant,  grocer,  restaurant,  oyster- 
house,  confectionery,  or  druggist,  in  less 
quantities  than  five  gallons,  the  license  for 
such  additional  buaineea  shall  be  as  here- 
inafter provided  forin  section  11  of  this  act: 
provided,  farther,  that  no  license  shall  Issae 
to  sell  liquors  In  lees  quantities  than  five 
gallons  for  less  than  950. "  Defendants  ad- 
mit that  they  sell  liquors  In  less  quanti- 
ties than  five  gallons,  and  concede  their 
liability  for  a  license  of  ¥50  for  this  addi- 
tional business.  The  city  claims  that  the 
license  must  be  r^ulated  according  to 
section  11  of  the  act,  and,  if  we  could  find 
any  means  ol  applying  such  regulation, 
we  shonld  emforce  it.  But^referrins  to  seo- 
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tlon  11  we  find  that  It  Tegalates  three 
ciMBca  of  bufdnesa,  each  by  a  dUlMvat  mjn- 
tem  of  sntclaated  ItcenBes,  vis. :  (1)  The 
btudneasofkeepliigahotti;*'  (2)  the^boA^ 
Inesa  of  bar-room,  cabarert,  coffee-houee, 
eoJb,  beer  ■aloou,  liquor  exchange,  drlnk- 
tng  saloon,  sroar-staop,  beer-honae,  beer- 
rarden,  or  other  place  where  anything  to 
be  drunk  or  eaten  on  the  premlBes  Is  sold, 
directly  or  indirectly ;"  (3)  the  business  of 
"persons  •  •  •  engaged  In  the  sale  of 
■od&-water,  mead,  coDfections,  cakes,  etc., 
exclualrely."  NoWtdefmdantBdo  notkeep 
an  hotel ;  they  do  not  keep  a  eoda-water 
and  cunfectloneryestabllshment;  and  It  Is 
posftively  proTed  that  they  do  not  keep  a 
cabaret,  bar-room,  or  any  other  class  of  es- 
tabllshment  nominated  In  the  section,  and 
that  notbtng  **  to  be  drank  or  eaten  on  the 
premises  Is  sold,  directly  or  indirectly." 
There  is  no  better  reason  for  requiring  de- 
ImdantB  to  pay  the  license  exacted  of  a 
bar-room  than  to  pay  that  exacted  from 
a  Boda-waterand  confectionery  shop;  and, 
as  to  the  latter,  the  highest  Ueenee  im- 
posed is  f50.  No  conHideratlon  of  reason, 
policy,  or  morals  anggests  a  preference  be. 
tween  the  several  classes  of  llcenBee  pro- 
vided forln  section  11.  When,  therefore,  we 
obey  tbe  direction  of  the  statute,  and  refer 
to  section  11.  we  find  there  no  certain  rule 
hy  which  to  regnlate  deloidMita'  license, 
wetbereforefallback  on  the  other  proviso. 
wMch  nnamblgnonaly  declares  that  It  shall 
not  be  lees  than  f  60,  and  approve  the  find- 
ing of  tbe  district  }udge  In  fixing  it  at  that 
amount.  The  suggestion  of  the  city,  that 
this  would  have  the  effect  of  making  the 
licenses  unconstitutional  forwaut  of  grad- 
uation. Is  not  correct.  This  additional  bns- 
inesB  ts  only  partt^defendants'basiness  as 
retail  grocers,  the  license  on  which  bnai- 
ness  aa  a  whole  Is  duly  graduated,  and  the 
addition  of  960  to  each  class  In  cases  where 
Uqnora  are  sold  does  not  destroy  the  grad- 
uation. 
Jndffment  affirmed. 

Bebeartng  isfoaed. 


Crrr  or  Nbw  Orleavb  t.  OsiiEAnB  B.  Co. 
(Supreme  Court  qf  Xoutefano.   Jan.  6, 1890.) 
KmrictPAi.  Cokpuutios5—Taxi.tiok— Bonus. 

1.  A  ooDtraot  betweea  a  municipal  corpora- 
tion and  a  railroad  company,  by  which  the  latter 
pavs  a  bonus  for  the  franchise  therein  conferred 
by'tbe  city,  cannot  be  construed  as  conferring  an 
immunity  from  tbe  payment  of  a  license  on  Its  dqs- 
ineaa  by  the  company.  In  the  absence  of  an  ex- 
presa  stipulation  to  that  effect  in  the  eontracL 

fl.  No  exception  of  a  particular  institution  is 
to  be  implied  from  the  pBTmeut  of  a  bonus,  as  that, 
woold  be  to  set  up  judicial  implications  Bgalnst  an 
express  exenise  of  the  taxing  power. 
iSjUabuM  hy  <he  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Voobhieb,  Judge. 

F.  N.  Batter,  for  appellant.  W.  B.  Sozn 
mmrrWe,  for  apprtlee. 

PocHK,J.  The  defendant  corporation  ap- 
peiUs  from  a  Judgment  enforcing  the  claim 
of  the  dty  of  New  Orleans  for  a  license  of 
^SO  for  the  privU^e  of  conducting  the 
boalneBB  of  operating  and  running  a  street 
nltooad  lor  the  traDsportation  ot  passen- 


gen  within  the  Units  of  tbe  city  for  tfae 
year  1888.  Its  grounds  of  resistance  are: 
(1)  Tbe  unconstitutionality  of  Act  101  ol 
1886,  under  which  the  city  predicates  Its 
rights  to  raforce  the  license  under  discus- 
sion, on  the  ground  that  the  statute  dues 
not  rate  or  grade  licenses  in  compliance 
with  the  provisions  ot  article  206  of  the 
constitution.  (2)  That,  by  tne  terms  of 
its  contract  with  tbe  city  of  New  Orleans, 
the  company  had  acquired  Its  right  to  op* 
erate  ita  road  for  and  In  consideration  of 
the  sum  of  f 10,000,  payabletn  Ave  eqnal  an- 
nual Installments,  and  that  thereby  the  city 
had  exhausted  its  power  to  lay  anyturther 
tax  on  tbe  defendant's  franchise. 

The  Identical  defenses  were  set  up  in  the 
Case  of  the  New  Orleans  aty  &  Lake  R. 
Co.,  decided  adversely  to  the  defendant  by 
this  court  last  year,  and  reported  in  40  La. 
Ann.  687,  4  South.  Rep.  612.  On  the  pn>6- 
vat  appeal  the  defend  ant  does  not  press  the 
first  point  at  its  defmse,  as  her^nabove 
stated ;  but  ita  counsel  solicits  considera- 
tion of  our  views  on  the  second  point  of 
the  controversy,  and  snggeata  that  our 
conclusions  on  the  question  are  antago- 
nized by  several  decisions  of  the  bigbeet  au- 
thority and  respe«*tabillty,  which  he  eub- 
mitB  for  our  consideration. 

We  have  carefully  examined  those  decia- 
Ions,  and  we  found  In  them  no  utterance 
or  principle  announced  at  variance  with 
our  reasoning  in  tbe  case  assailed  as  erro- 
neous,but  a  great  deal  to  establish  and  to 
confirm  the  correctness  of  our  conclusions, 
to  which  we  shall  adhere.  We  shall  now 
refer  to  the  caaee  relied  upon. 

Tbe  case  of  Gordon  v.TaxCoart,8  How. 
183.  (16  Curt.  Dec.  888,)  presented  the  at- 
tempt of  the  state  ot  Maryland  to  levy  a 
tax  on  the  stockholders  of  abankfor  their 
stock,  in  tbe  face  of  a  previous  act  of  the 
legislature,  which  hud  accepted  a  bonus 
from  the  bank  In  lieu  of  taxation,  and  the 
supreme  court  of  the  United  States  held 
the  state  to  its  contract.  The  syllabus 
reads:  "Where  the  legislature  of  a  state 
accepted  from  banking  corporations  a 
bonus  aa  a  consideration  for  the  franchise 
granted,  and  pledged  the  faith  of  the  state 
'not  to  impose  any  further  tax  or  burden 
upon  them  during  the  continuance  of  their 
charters  under  this  act,'  held,  that  a  tax 
upon  the  stockholders,  by  reason  ot  their 
stock,  was  a  violation  ot  this  contract,aad 
the  tax  was  ill^al. " 

The  following  extract  from  the  eyltabns 
of  decision  In  Bank  v.  Knuop,  16  How.  376, 
(4  Abb.  Nat.  Dig.  872,)  Is  sufficient  toshow 
that  tbe  caae  has  no  bearing  on  our  pres- 
ent discussion:  "The  legislature  of  a  etate, 
If  not  restrained  by  its  constitution,  may 
make  a  valid  and  binding  contract  with  a 
banking  corixiratlon,  by  a  provision  in  lbs 
charter  that  no  more  than  a  specified 
amountof  taxes  shall  be  levied  onlts  prop- 
erty during  a  terra  of  years,  and  a  succeed- 
ing legislature haenot  power  topassa  law 
Impairing  tbe  obligation  of  suchcontract." 

The  Issue  decided  In  the  case  of  Bank  v. 
Skelly.  1  Black,  4S6,  is  sufilcientty  stated  in 
the  following  extracts  from  the  head-notes 
of  tbe  decision :  "  The  charter  of  a  bank  is 
a  franchise  which  is  not  taxable,  as  such. 
If  a  price  has  been  paid  for  it,  which  the 
tegislatarehaa  accepted  with  adeclaration 
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thAt  it  is  to  be  In  Heu  of  all  other  taxa- 
tion. "  The  italfcB  are  ours,  and  the  worde 
thuB  emphBHlzed  actually  demoDBtrate  the 
Btrikiug  difference  between  that  and  onr 
case. 

In  the  case  of  Railroad  Co.  v.  Sabln,  28 
Fa.  St.  242,  the  supreme  court  at  Pennsyl- 
vania  recofimized  In  very  clear  langruage 
the  legal  difference  between  a"bonnB"  and 
a  "  tax, "  which  underlies  our  declBion  now 
under  discussion,  when  it  said:  "Iteome- 
tlnies  happens  that  a  bonus  is  demanded 
and  received  Irom  a  bank  or  other  corpo- 
ration at  the  ^antlnj;  of  Its  charter,  and 
afterwards  all  that  class  of  corporations 
are  expressly  subjected  to  another  rate  of 
taxation.  No  exemption  of  a  particular 
iBBtltution  is  to  be  Implied  from  the  pay- 
ment of  the  bonus,  for  that  would  be  to 
set  up  Judicial  implications  aealnst  an  ex- 
press exercise  of  the  taxing  power. " 

In  our  case  we  are  called  on  to  set  up  a 
Judicial  Implication  of  the  exemption  from 
the  lirenRe  for  which  thm  lanot  the  slight- 
est stipulation  In  the  contract  by  which 
the  company  acquired  a  removal  of  its  ex- 
pired franchise,  simply  for  the  reason  that 
the  contract  stipulated  the  payment  of  a 
bonuB  for  a  valuable  franchise  tor  a  term 
of  twenty-flve  years."  It  is  a  principle 
clearly  deduclble,  from  the  very  decisions 
quoted  by  defendant's  counsel,  that  no 
corporation  canclalm  immunity  from  tax- 
ation- or  from  a  license  because  It  paid  a 
consideration  for  its  charter  or  franchise, 
in  the  abBence  of  a  stipulation  on  the  part 
of  the  state  or  other  taxing  power  that 
the  bonus  was  received  In  lieu  of  any  fur- 
ther or  future  taxation.  Wetherefore  con- 
clude that  ourfornierdeclsionmuBt  remain 
untouched,  and  that  this  case  was  correct* 
ly  decided  below. 

Judgment  affirmed. 


State  t.  Mat. 
(Supreme  Cmirt  qf  Lmiiiriana.  Jan.  8, 1890.) 
RiPB— Absadlt  with  Ihtbwt  to  Commit. 
On  an  indictment  for  rape,  a  verdict  of 
**gallt7  of  ftn  assault  with  Intent  to  oommit  rape" 
1b  authorized  by  section  1058,  Rev.  St.,  and  is  re- 
sponsive to  the  charge,  Ita  meaning  and  effect  be- 
ing to  And  the  defendant  not  gaU^  of  rape,  but 
guilty  of  the  attempt. 
{Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  St. 
John  Baptist. 

Gervais  Leche  and  Walter  H.  Rogers, 
Atly.  Oen.,  for  the  State.  Cbaa.A.Baquie^ 
for  defendant. 

Fbknbr,  J.  Defmdant  was  indicted  for 
rape,  and  the  verdict  of  the  jury  was: 
"Guilty  of  an  assault  with  intent  to  com- 
mit rape. "  Such  verdict  Is  authorized  by 
section  1053,  Rev.  St.,  which  provides  that 
when  a  person  is  indicted  for  any  crime  or 
misdemeanor  "  the  Jury  shall  be  at  llber^ 
to  return  as  tbeir  verdict  that  the  defend- 
ant Ib  not  guilty  of  the  crime  or  misde- 
meanor charged,  but  is  guilty  of  an  at- 
tempt to  commit  the  same, "  etc. 

The  defendant  complains,  on  motion  in 
arrest,  that  the  verdict  is  not  responsive 
to  the  charge,  and  does  not  comply  with 
the  statute,  in  that  It  does  not  pass  upon 


his  innocence  or  guilt,  of  thecrtmecbarged. 
TJiis  is  a  quibble.  The  meaning  and  effect 
of  the  verdict  are  to  And  the  accused  not 
guilty  of  the  crime  charged.  Mr.  Wharton 
lays  it  down  asa  fundamental  rule  that  "a 
verdict  of  guilty  OH onecount,  saying  noth- 
ing as  to  the  other  counts,  is  equivalent  to 
a  verdict  of  not  guilty  as  to  nuch  other 
counts."  SWhart.  Crim.  Law,  §8180.  The 
same  principle  clearly  applies  to  this  case. 
Judgment  affirmed. 


Succession  of  Boss. 
(Supreme  Court  of  LouUlana.  Jan.  8, 18M.) 

Wiua— Rbvooatiox. 
A  subsequent  will,  showing  by  its  whole 
tenor  that  it  was  intended  to  contain  all  the  testa- 
mentary dispositions  of  the  deceased,  revokes  a 
prior  will,  in  so  far  as  it  contains  dis^sitions  ia- 
compatibie  with  those  contained  in  the  will  last 
made. 

{Syllabtu  by  the  Court) 

Appeal  from  civil  dlstrlctcoart, parish  of 
Orleans;  Riohtor,  Judge. 

J3^ne,  Denegre  &  Sayne,  for  appellants. 
Henry  C.  MoUer  and  Qut1$y  A  MeUeUt  for 
appellee. 

PocHE,  J.  The  question  involved  In  this 
controversy  grows  out  of  the  decision  of 
this  court  In  the  same  succession,  reported 
In  41  La.  Ann.  247. 6  South.  Rcn>.  757.  In 
that  case  the  main  question  under  discus- 
sion involved  the  proper  distribution  of  "Uie 
residuum  of  the  property  after  the  pay- 
mentot  debts  and  thesatlsfactlon of  special 
legacies  under  the  will  of  the  deceased,  dat- 
ed December  15.  1884.  On  that  point  the 
decision  of  the  court  was  to  the  effect  that 
the  residuum  of  the  estate  had  not  been  dla- 
posedof  bythe testatrix, and  'tttatltshould 
go  to  her  heirs  at  law  in  equal  shares.  On 
the  part  of  Mrs.  Josephine  Hamilton  and 
of  Mrs.  Lucie  E.  Reeder  it  was  there  con- 
tended that,  under  a  proper  construction 
of  the  will,  they  had  been  instituted  residu- 
ary legatees,  and  that  as  such  they  were 
entitled  to  the  residuum  of  Ihe  succession. 
Subsequently  to  the  rmdltlon  of  our  ]udg>- 
ment  uie  same  parties  opposed  the  olstrl- 
butlonof  said  residuum  by  the  executor  un- 
der the  terms  of  onr  decree,  on  the  ground 
that  by  the  dispositions  of  a  will  of  the  de- 
ceased of  date  of  March  11,1884,  which  they 
had  in  the  mean  time  caused  to  be  probat- 
ed, they  were  entitled,  as  residuary  lega- 
tees, to  the  balance  of  the  funds  In  the 
hands  of  the  executor.  Th^r  opposition 
was  met  by  Mrs.  A.  H.  Crlohton.one  of  the 
four  heirs  at  lawof  the  deceased,  by  (1)  an 
exception  of  estoppel  hy  res  Judicata;  (2) 
in  the  alternative,  the  defense  that  the  will 
of  the  11th  of  March,  1H84,  in  so  far  as  it 
tended  to  iuBtltute  residuary  legatees,  had 
been  revoked  by  the  will  of  December  15, 
1884,  which  had  been  probated,  and  had 
been  recognised  by  opponents  themselves 
as  the  only  and  last  will  of  the  deceased, 
and  which  contained  no  such  disposition. 
Opponents  prosecute  this  appeal  frora  a 
Judgment  which  dismissed  their  oppoid- 
tlons. 

1.  By  agreement  between  the  parties,  the 
record  of  the  case  previously  decided  by 
this  court  is  made  part  ot,the  transcript  In 
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the  proBont  controTeray.  From  that  rec- 
ord ft  appefu«  that  the  will  of  March  11. 
1884,  was  offered  in  evidence  In  the  previous 
case,  and  In  ar^ment  here,  both  in  brief 
and  orally.  Certain  dlBposltiona  In  that 
will  were  held  up  by  opponents'  counsel  as 
fndlcatlne  the  Intention  of  the  testatrix  to 
iDStltate  the  then  and  the  present  oppo- 
nen  ts  as  her  resldaary  l^atees.  And  in  de- 
tormlnliij;  thelssne  there  tendered  tbeconrt 
considered  together  the  clanses  In  the  two 
wills  which  were  set  up  by  opponents  as 
eontalniDK  the  intention  of  maklns  a  test- 
amentary disposition  of  the  whole  estate. 
It  was  conceded  on  all  sides,  and  it  was 
considered  by  the  court,  that  the  clause  of 
the  will  of  December  16,  1884,  which  was 
the  main  subject  of  discnsslon  In  our  opin- 
ion, was  somewhat  ambiKuoas,  and  hence 
the  coart  was  Inrltedaiid  requested  by  op- 
ponents' counsel  to  invoke  the  meanlns  of 
the  corresponding  clause  in  tiie  will  of 
llarch  11, 18S4,  as  a  guide  to  properly  In- 
terpret the  will  of  the  testatrix  touching 
the  rpsidaum  of  her  estate.  Theargument 
was  pointed  and  strenuous  that  any  doubt 
on  the  subject  resulting  from  the  language 
used  in  the  will  of  December  would  be 
quickly  dlspdled  by  reference  to  -Uie  corre- 
Bvondlng  clause  in  the  will  of  March,  1884. 
K^errlng  to  that  clause,  opponents'  coup- 
Bel  said  in  their  brief:  "This  language  Is, 
to  our  minds,  clear,  and  in  accord  with  the 
construction  given  by  the  court,  [a  quo.} 
The  other  wills  made  by  Mrs.  Bobb— one 
made  during  the  same  year,  and  the  othw 
made  a  year  before— snbstancially  agree 
with  the  will  probated. "  Now,  this  asser- 
tion is  ^ther  true  in  law  and  In  fact,  or  the 
corresponding  clauses  in  the  wills  of  March 
and  of  December,  1884,  clashed  with  each 
other  on  the  subject  of  the  resldnum  of  the 
estate.  As  stated,  both  wills  were  before 
tbe  coart,  and  bolii  were  construed  In  the 
decision  of  the  mooted  question.  If  the 
clauses  of  the  respective  wllla  agreed  on 
the  subject,  the  decision  of  the  court  must 
be  construed  as  holding  that  the  residuum 
was  not  disposed  of  by  either  will.  If  they 
clashed,  and  were  therefore  incompatible, 
or  entirely  different,  the  decision  of  the 
court  must  be  construed  as  meaning  that 
the  disposition  In  the  prior  will  had  beni 
rerokeu  by  the  disposition  on  the  same 
subject  contained  In  the  "  posterior  testa- 
ment." ravilCode.art.16^.  A.nd  itlseiear 
that  under  either  horn  of  the  dilemma  the 
present  opponents,  who  were  opponents 
there,  contending  for  the  same  relief,  in- 
voked under  the  posterior  testnment, 
propped  and  supported  by  an  invoked  con- 
struction of  the  prior  will,  must  be  estopped 
from  again  presenting  the  Identical  Issue 
for  Judicial  determination. 

2.  It  Is  true  that  in  its  opinion  the  court 
makes  no  reference  to  the.  prior  will,  and 
restricts  the  discussion  of  the  posterior  or 
last  testament ;  bottherecord  shows  that 
both  wills  were  before  the  court,  and  the 
fact  is  that  in  dealing  exclusively  with  the 
will  of  December  15, 1884,  the  court  consld^ 
ered  liiat  as  the  sole  will  tjS  the  deceased, 
and  that  from  Its  whole  tenor,  as  com- 
pnred  with  the  previous  wills,  it  appeared 
clrarty  to  have  be«i  intended  by  the  testa* 
trix  to  have  been  madeln  lieu,  and  to  have 
beeo  snbetltated  in  the  place,  of  all  other 


and  prior  wHls  made  by  her,  all  of  which 
had  been  thus  and  thereby  revoked  and 
annulled. 

8.  We  are  satisfied,  from  Inspection  of  all 
the  proceedings  had  in  this  succeeeiou,  and 
from  a  comparison  of  the  various  wills 
with  each  other,  that  such  Is  the  case,  and 
thatsuchwastheunderstandingof  all  par- 
ties, from  the  Incipiency  of  the  differences 
and  troubles  which  have  grown  out  of  this 
sneeeeslon.  Henra  It  was  that  these  op- 
ponents, while  they  offered  the  prior  wills 
In  evidence  in  the  first  suit,  and  sought  to 
fortify  their  poflition  by  means  of  such 
wills,  as  guides  for  construction  of  thelast 
will,  never  thought  of  seeking  to  probate 
the  will  of  March  11, 1884,  until  they  had 
reaped  all  the  advantages  of  special  lega- 
cies from  the  posterior  testament,  and 
until  it  had  been  Judicially  determined  that 
they  could  not,  In  addition,  be  recognised 
as  residuary  l^atees  under  its  terms.  We 
therefore  conclude  that  their  expositions 
were  properly  dismissed. 

Judgment  affirmed. 


IVSBS  T.  Btah. 

(Supreme  Oowrt  of  LouiMUmO'  Jan.  6, 1800.) 

MAiJCioufl  PaosKODTioR— Ksm— Fbovibiohil 
Sbizuks. 

1.  The  ptincipie  has  bees  deflnltely  and  well 

settled  that  an  abtion  cannot  be  assimilated  to 
and  treated  as  a  malicious  prosecQtion,  and  the 
plafntifl  therelQ  beld  liable  for  exemplary  dam- 
ages, uoless  it  discloses  a  want  of  probable  cause. 

2.  The  judgment  of  the  oourt,  in  snob  aullj  dis- 
solving a  writ  of  provisional  seizure,  is  flnal  ai^ 
conclusive  as  to  the  illegality  of  its  issuance. 

8.  In  such  case  tbe  defendant  in  the  rent  suit 
is  limited  to  tbe  recovery  of  actual  damagesi 
in  case  the  proof  shows  that  plaintiff  therein  bad 
probable  cause  for  resort  to  the  writ. 
(Si/Uohu*  hv  the  Comt.) 

Apiieal  from  civil  district  court,  parish  of 
Orleans;  Biohtor,  Judge. 

E.  N.  Wblttemoret  for  appellant.  B. 
SkiDnerand  W.R.SicbaTd8ont  for  appdlee. 

Wateins,  J.  The  plaintiff  was  the  de- 
fendant In  the  suit  entitled  Phillip  Byan  v. 
Mrs.I>olhonde,in  tbe  first  dty  court  of  the 
city  of  New  Orleans,  In  which  demand  was 
made  for  arrearages  of  rent,  and  her  effects 
were  provisionally  seised.  On  tbe  trial 
thereof  the  writ  was  dissolved,  but  the 
Judgment  condemned  the  defendant  to  pay 
the  sum  of  915.60,  and  the  cost  of  the  main 
demand,  and  the  plaintiff  to  pay  the  cost 
of  the  provisional  seixure.  Soon  after  this 
Judgment  was  rraidered  this  suit  was 
brought,  for  $2,600  damages,  remunerative 
and  exemplary.  The  items  are  as  follows^ 
vis.:  (1)  Actual  damages,  for  attorney's 
fees.  f26;  (2)  loss  of  time  in  attending 
court  and  annoyance,  $475:  (8)  exemplary 
or  vindictive  damages,  $2,000,--$2,500.  The 
case  was  tried  by  a  Jury,  and  there  was  a 
verdict  and  Judgmoit  for  $!fiS  In  plaintlfl's 
favor;  and  the  ortendant  has  appealed. 

An  examination  of  the  statement  of  facts 
and  the  record  of  the  suit,  in  flrstdty  court 
shows  the  latter  was  "  filed  on  the  12th  of 
April,  1888,  and  demand  was  made  for  $S2. 
as  the  balance  of  rent  due,  and  a  writ  of 
provisional  sedsure  was  issued,  and  a  con* 
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Btructlve  seizure  -was  made  of  the  tenant's 
household  effects,  which  were  found  in  a 
house  in  a  different  neighborhood,  to  which 
she  had  removed  on  vacating  the  leased 
premises.  On  the  first  trial  therewas  Judg- 
ment in  favor  uf  the  plaintiff  for  913  only, 
but  on  the  new  trial  the  allowance  was 
Increased  to  $16.60.  The  two  decrees  are 
In  other  respects  the  same. 
The  plaintiff  was  a  tenant  of  defendant's 
premises.  No.  363  Tcfaoupitoulas  street,  by 
the  month;  each  month  of  tenancy  ending 
on  the  4th  of  the  month.  On  April  6, 1888, 
913  rent  was  tendered  by  the  plaintiff,  and 
same  was  by  d^endant  refused ;  and  his  re- 
fusal was  accompanied  by  a  demand  made 
on  her  to  vacate  the  leased  premises.  She 
remahied  in  possession  until  the  ftth  of 
April;  and.  having  made  another  Inetfect- 
nal  tender  of  918,  she  removed  from  the 
premises,  at  the  same  time  malting  a  third 
tender  of  ttiat  sum,  and  returned  the  Iteys 
of  the  house,  which  were  accepted.  At  the 
time  of  this  occurrence  tbe  rent  was,  and 
lor  months  previous  It  bad  been,  913 
per  month;  and  tlilB  tbe  plalntUI  paid 
promptly. 

While,  under  this  state  of  facts,  a  provls- 
loaal  seizure  was  unjustlflable  In  law,  as 
the  contract  of  lease  had  actually  termi- 
nated beforesult  was  brought,  and  the  ten- 
ant had  tendered  all  that  was- due  there- 
under, and  had  removed  from  the  leased 
premises,  yet  she  owed  herf ormer  landlord 
something  lor  tfaettmeshecuntinued  to  oc- 
cupy the  house  after  tbe  rent  expired.  In 
the  Judgment  of  the  city  court  there  Is  an 
allowance  on  that  score  of  92.60.  It  Is 
apparent  that  the  plaintiff  In  that  case 
had  probable  cause  for  a  resort  to  the 
writ,  as  his  claim  was  nut  wholly  ground- 
less; for  it  is  easy  to  see  how  he  and  his 
counsel  might  have  made  a  mlatalte  in  re- 
gard to  tiuB  contdnnance  of  the  lease  by 
tadt  reconduction,  resulting  from  the  ten- 
ant's continued  occupancy  of  the  leased 
premises.  Tbe  effect  of  recognizing  the  ap- 
pllcablllty  of  this  principle  Is  the  dlBallow- 
ance  of  all  the  plaintiff's  demands  except 
lor  actual  damages  incident  to  the  provis- 
ional seizure  <  if  her  famltura.  Barrimore 
V.  McFeely,  32  La.  Ann.  1182. 

The  principle  has  been  deflnitdy  settled 
that  an  action  cannot  be  assimtlated  to 
and  treated  as  a  malicious  prosecution, 
and  the  plaintiff  therein  held  liable  for  ex- 
emplary and  punitory  damages,  unless  It 
was  wholly  groundless,— without  probable 
cause;  for,  though  a  plaintiff  bear  ill  will 
or  malice  towards  the  defendant,  a  cauae 
of  action  for  such  damages  does  not  exist. 
If  there  be  grounds  for  the  suit.  Coleraan 
T.  Insurance  Co.,  86  La.  Ann.  92;  Boos 
V.  Goldman,  Id.  138;  Dearmond  v.  St. 
Amant,  40  La.  Ann.  874,  4  South.  Rep. 
72;  Grant  v.Deuel.S  Rob.(La.)  17;  Digard 
V.  Mtchaud,  9  Rob.  (La.)  887;  Penny  v. 
Taylor,  5  La.  Ann.  714;  Qould  v.  Gardner, 
8  La.  Ann.  11;  Barton  Kavanaugh,  12 
La.  Ann.  832 ;  McCormlck  v.  Conway,  Id. 
53;  York  v.  Chilton,  4  La.  Ann.  877;  Kear- 
ney V.  Holmes,  6  La.  Ann,  377;  Transit  Co. 
V.  McCerren,  13  La.  Ann.  214;  Talbert  v. 
Stone,  10  La.  Ann.  537. 

ThedeclHton  of  the  judgeof  the  city  court 
Is  final  and  conclusive  as  to  the  illegality 
of  tbe  issuance  of  the  writ  of  provisional 


seizure.  Cretin  v.  Levy,  87  La.  Ann.  188; 
RooB  V.  Goldman,  86  La.  Ann.  133. 

The  defendant  in  the  rent  suit  Is  entitled 
to  no  damagesexcept  counsel  fees  Incurred 
in  relation  to  tbe  dissolution  of  the  writ 
of  provisional  seizure.  Cretin  v.  Levy,  87 
La.  Ann.  182.  Transit  Co.  v.  McCerren,  13 
La.  Ann.  214;  Barrimore  v.  MeFePly,fffi  La. 
Ann.  1182.  The  ensure  of  her  furniture  con- 
sisted merelyin  the  appointment  of  a  keei»- 
er,  who  was  stationed  at  the  door  of  the 
hoase  or  apartment  which  contained  it. 
No  part  of  It  was  removed  therefrom.  It 
was  bondfd  and  r^eased  almost  imme- 
diately. Xo  actual  damages  could  have 
hem  suffered  on  that  score*  under  the  cfr- 
cnnistances. 

We  think  an  allowanceof  92S  Is  a  liberal 
compensation  for  attorney's  fees  In  that 
suit,  and  to  that  amount  Judgment  should 
be  reduced.  It  Is  therefore  ordered  and  de- 
creed that  tbe  Judgment  appealed  from  be 
amended  and  reduced  to  9%.  and,  aa 
amended,  same  be  affirmed,  and  the  plain- 
tiff and  appellee  taxed  with  costs  ol  ap- 
peal. 


OinHADLT  T.  LouunixB  ft  N.  R.  Co. 
{Supreme  Court  <if  Louteiana.  Jan.  0, 18B0.) 
RB1C0V1.L  Or  Cauus— FaAonoa 
1.  Under  tbe  removal  of  cauaei  set,  the  ri^t 
of  removal  Ib  determined  on  tbe  fiuse  of  the  petl- 
Uon  as  tnattar  of  law. 

8,  The  teotsaUeced  are  taken  wtnie,  and  oaa- 
not  be  oootested  in  tbe  state  court. 

8.  If  disputed,  their  tnitb  may  be  put  at  issue 
In  tbe  United  States  court  on  a  motion  to  remand. 

•  4.  The  law  does  not  provide  for  Terifloatioa  of 
the  application  by  affidavit, 

6.  Perhaps  an  affidavit  is  unnecessary,  but,  If 
otherwise,  the  affidavit  of  the  attom^  for  a  for^ 
eign  corporation  is  sofflcientk 
(Syllabiu  by  the  CourL) 

Appeal  from  elvll  district  court,  parish  of 

Orleans ;  Toorbiks,  Judge. 

W.  E.  Murpby,  for  appellant.  Bj^yae, 
Deaegre  A  Bayne,  for  appellee. 

Fknnsr,  J.  In  May  last  this  case  was 
btf on  us  on  appeal  from  an  order  ol  re- 
moval tothe  United  Stateedreultoourt.  6 
South.  Bep.  850.  We  then  found  the  ap- 
plication for  removal  defective,  in  that  it 
did  not  affirmatively  contradict  the  allf^a- 
tion  in  the  original  petition  of  plaintiff,  to 
tbe  effect  that  d^endant  was  a  citizen  of 
and  domiciled  in  the  state  of  Louisiana, 
and  we  ther^ore  reversed  the  order,  and 
remanded  tbecause,  reserving  to  defendant 
the  right  to  remedy  this  d^ect.  Defendant 
thereupon  filed  a  new  petition  tor  remov- 
al, wherein  it  is  alleged,  not  only  that  it  ia 
a  citizen  of  Kentucky,  but  that  it  Is  not  a 
citizen  of  Louisiana,  and  has  no  domicile 
therein.  On  this  petition  the  Judge  a  guo 
granted  a  new  order  of  removal,  from 
which  the  present  appeal  is  tc^en. 

Thetact  that,  under  thelawsof  thlBState, 
defendant  has  appointed  a  rarident  agmt 
upon  whom  process  may  be  served,  does 
not  affect  the  qneetion  of  its  domicile  and 
citizenship.  Weconsidered  anddetermlned 
this  point  very  recently  In  the  case  of  Pav- 
ing Co.  V.  City  of  New  Orleans,  6  Sopth. 
Rep.  794,  (not  yet  officially  reported.) 

The  same  point,  as  appUj^ble  to  the  re- 
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moval  of  ea«w,  has  been  repeatedly  adju- 
dicated b7  the  federal  snpreme  court. 
Railroad  Co.  v.  Koonts,  104  D.  S.IO;  Good- 
lett  T.  Baitraad  Co.,  122  U.  B. 391,7  Snp.  Ct. 
Rep.  1254. 

The  rl^ht  of  removal  Is  determined  on 
the  face  of  the  application,  as  matter  of 
law.  The  facta  allied  must  be  accepted, 
pro  bac  vice,  ae  true.  Th^  cannot  be 
contested  in  the  state  court.  If  they  are 
disputed,  the  United  States  court,  to  which 
the  cause  Is  removed,  to  the  proper  forum 
to  settle  the  controversy,  where  the  truth 
of  the  fact  maybe  put  at  issue ona  motion 
to  remand.  Railway  Co.  ▼.  Dunn,  IM  U. 
S.  517,  7  Sup.  Ct.  Bep.  1262. 

The  application  and  bond  complied  with 
all  reqi^rements  of  the  law,  and  the  Judge 
a  qao  performed  his  simple  duty  In  grant- 
ing the  order  of  removal. 

The  objection  that  the  petition  for  the 
removal  Is  only  verified  by  the  affidavit  ol 
counsel  has  no  force.  The  law  does  not 
provide  specially  for  any  verification  by 
affidavit;  and.  It  amdavit  be  essential,  In 
abeenc^  ot  any  provision  to  the  contrary, 
the  authority  of  the  attorney  to  make  It 
would  be  presumed  and  held  anffli^ait. 

Judgment  affirmed. 


CrrY  OF  New  Oblbans  t.  Cabondblet 

&  Canal.  Nat.  Co. 
fSiqmnie  Court     ZrfiuMana.  Jan.  tf, 
Camai.  OoMPAsmf— Ddtt  to  Buiij)  Lbtbbs. 
1.  No  contnot  and  do  law  bnpoeet  od  the  de- 
fendant company  the  parUoolar  axity  of  building 
levees  along  the  banks  of  Its  canal. 

Sl  Whether  or  not,  as  the  operator  and  oa»- 
todlan  of  a  canal,  It  Is  bound  under  ffeoeral  law  to 
restrain  ite  waters  within  the  bankt.  and  is  an- 
swerable for  damages  occasioned  by  their  escape, 
responslbiltty  tor  such  damagM  would  be  the  sole 
sanction  of  such  an  obligation,  and  the  city  would 
not  be  authorized  to  build  an  expensive  system  of 
leveea  ^ong  its  baolu,  and  claim  from  defendant 
the  coat  thereof. 
(Sl/Uoinu  tiy  the  Court.) 

Appeal  from  dvA  district  court,  parish  ot 
Orleans ;  Yoorhibb,  Judge. 

Francis  B.  Lee,  for  appellant.  H.  D.  Og- 
deo  and  Cbarlea  Louque,  for  app^ee. 

Fbiwbb,  J.  The  dty's  demand  rests  on 
the  followine  allegations,  vis. :  (1)  That 
the  defendant  company,  by  virtue  ot  its 
charter  and  the  franchise  conferred  upon 
it  by  the  state,  has  assumed  the  obliga- 
tion of  maintaining  the  banks  o!  the  canal 
Carondelet  in  such  condition  as  to  prevent 
the  waters  thereof  from  overflowing  and 
Injuringadjacentproperty:  (2)  thatthede- 
lendant  had  tailed  to  perform  ilbHa  obliga- 
tion, and  that,  in  1886,  the  city,  In  order  to 
protect  its  Inhnbltants.had  expended  918,- 
709.33  In  repairing  and  building  revetmeote 
and  levees  along  said  canal,  which  work 
was  necessary  to  prevent  overflow  of  its 
waters ;  (3)  that  the  work  so  done  was 
what  the  defendant  was  under  obligation 
to  do,  and  was  ua^ul  and  necessary  to  de- 
Imdant,  and  saved  It  from  the  responslbll- 
ily  which  It  would  have  Incurred  for  Inju- 
rlee  which  the  overflow  would  have  occa- 
lAoned,  and  that,  therefore,  defendant  is 
boand  to  reimburse  said  expenditure. 
An  exception  ol  no  cause  ol  action  was 
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filed  In  the  lower  court,  and  was,  as  we 
think,  properly  m  alntalned.  The  plaintiff's 
pleadings  set  forth  the  various  legislative 
acts  and  other  proceedings  under  which 
the  defendant  derived  Its  rights  and  obliga- 
tluns.  They  have  heretofore  been  consid- 
ered by  this  court,  and  a  succinct  history 
of  them  win  be  found  In  our  opinion  ren- 
dered in  Singer's  Case,  39  La.  Ann.  478,  2 
South.  Rep.  102.  They  exhibit  no  contract- 
ual relation  between  thedefeudant  and  the 
city  of  New  Orleans.  They  contain  no 
stipulation  pour  autrui  In  favor  of  the  cit^. 
They  neither  express  not  suggest  any  ob- 
ligation on  the  part  ot  defendant  to  build 
levees  along  the  banks  of  its  canal  so  as  to 
prevent  overflows. 

The  canal  Carondelet  communicates  di- 
rectly, through  the  bayou  St.  John,  with 
Lake  Fontcnartraln,  whose  waters.  In 
times  ot  storm,  have,  from  time  Imme- 
morial, flooded  the  region  through  which 
this  canal  passed.  When  this  canal  was 
built  It  passed  .  through  an  unbroken 
swamp.  It  appears  on  the  lace  of  the  act 
ot  1806,  the  ori^al  charter,  that  the  cor^ 
poration  was  authorised  oidy  "to  enter  In- 
to and  upon  all  and  singular  the  land  and 
lands  covereA  with  water,  wherethey shall 
deem  It  proper  to  carry  the  canals,  naviga- 
tion," etc.  Surely  such  grant  did  nut 
contemplate  the  building  of  levees ;  and  no 
subsequent  alteration  haa  Imposed  such 
obligation.  It  thus  appears  that  defend- 
ant had  not  BgneA  to  assume  this  obliga- 
tion, and  that  no  express  provision  of  law 
had  Imposed  upon  it  the  particular  duty 
of  building  levees  along  its  canal.  We  can 
discover  no  source  of  any  obligation  for 
tailing  to  do  so.  unless  It  arise  from  a 
breach  of  those  general  duties  imposed  on 
all  persons,  and  which  are  treated  ol  In  onr 
Code,  under  the  title,  **  OfTensee  and  Quaai 
Offenses. " 

Article  2817  provides  that  "we  are  re- 
monslble,  not  only  for  the  damage  oce** 
noned  by  our  own  act,  but  for  that  which 
Is  caused  by  the  act  of  persons  for  whom 
we  are  answerable,  or  of  the  things  which 
we  have  In  our  custody. "  If  It  were  ad- 
mitted that  the  owner  or  custodian  of  a 
canal  was  bound  to  keep  Its  waters  from 
escaping,  sad  would  be  answera  ble  tor  dam- 
ages occasioned  by  such  escape,  would 
that  entborise  a  third  person,  not  threat- 
ened with  any  personal  damages,  to  build 
expensive  levees  along  the  canal,  and  claim 
the  cost  thereof,  on  thegronnd  that,  if  they 
had  not  been  built,  the  waters  would  have 
escaped,  and  would  have  damaged  others, 
which  damage  the  custodian  would  have 
been  bound  to  repair?  There  la  no  author- 
ity sustaining  such  a  right.  The  case 
quoted  of  Police  Jury  v.  McDonogh,  10 
La.  Ann.  395,  rested  especially  on  the 
ground  that  the  law  of  the  state  and  the 
police  regulations  of  the  parish  Imposed 
upon  defendant  the  particular  duty  of 
building  the  levee;  and  It  was  therefore  held 
that,  as  the  police  Jury  had  built  the  levee 
which  detraidant  was  bound  to  build,  it 
waa  entitled  to  recover  the  value  of  the 
work.  The  difference  between  the  cases  is 
too  obvious  to  require  further  comment. 

We  must  not  be  understood  as  holding 
that,  under  the  particular  features  of  this 
case,  the  defendant  would  be  l>ound  tor 
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dfimaseB  resulUnf?  from  OTerflows  of  Its 
canal  reealtlng  from  the  flooding  by  the 
lake;  but,  If  It  were,  the  city's  case  would 
be  unmaintainable.   Judgment  affirmed. 

Beheazing  retiuBd. 


State  t.  C!ook. 
(Svprems  Court  qf  Louiaiana.  Jtn.  6, 1890.) 
Wounding — Indiotukkiv-Joindsr  ow  Counts. 

1.  Under  an  indictment  chargiog  the  offense  of 
Inflicting  a  wound  less  than  mayhem,  under  Act 
17  of  1868,  amending  Rer.  St.  |  794,  it  was  the  duty 
of  the  trial  judge  to  giro  the  jury  instmctioa  as  to 
the  true  meaniDg  and  sigomcanoe  of  the  word 
"maliciouBly"  as  It  occurs  in  that  statute,  and  In 
this  respect  ootblogmore  was  required. 

2.  when  two  or  more  crimes  result  from  a 
■Ingle  ac^  but  one  indictment  will  lie,  but  the  dif- 
ferent offenses  may  be  separately  charged  in  dis- 
tinct and  different  couota,  in  the  same  indictment. 

(Sl/Ualnu  by  the  Court.) 

Appeal  from  district  court,  parish  of  As- 
Bumptlon;  Walter  Ouion,  Judge. 

W.  E.  Howelh  for  appellant.  Walter  H. 
BogerSt  Atty.  6m.,  for  the  State. 

WATKuni,  J.  This  appeal  presents  for 
consideration  three  queettonB :  (1 )  The  re- 
fusal of  the  trial  Judge  to  give  to  the  Jury  a 
requested  special  charge;  (2)  his  declina- 
tion to  grant  a  new  trial ;  i'6)  annulling  a 
motion  in  arrest  of  Judgment. 

The  indictment  charges  In  onecountthat 
the  accused  wllltnlly,  lelonluuely,  and  of 
his  malice  aforethought  did  shoot  and 
wound  one  Allen  Warren  with  a  danger- 
ous weapon,  with  Intent  to  kill  and  mur- 
der him;  and  In  another  count  tt  charges 
that  the  accused.  In  and  upon  the  said  Al- 
len Warren,  feloniously,  willfully,  and  ma- 
liciously did  inflict  a  wound  less  than  may- 
hem, with  a  dangerous  weapon.  Upon 
the  trial,  the  Jury  pronounced  a  verdict  of 
guilty,  and  In  graeral  terms  the  Judge  sen- 
tenced the  accused  to  Imprisonmoit  at  hard 
labor  In  the  penitentiary  for  four  years, 
and  from  that  sentence  and  decree  he  ap- 
peals. 

1.  Counsel  requested  the  court  to  charge 
the  Jury  as  follows,  vIe.  :  "That,  in  order 
to  And  the  accused  guilty  under  the  second 
count  of  the  Indictment,  malice  must  have 
been  proved  beyond  a  reasonable  doubt; 
and  the  word  "malice,"  as  used  In  section 
794  of  the  Revised  Btatuttt  as  amended  by 
Act  No.  17  of  the  general  aHSembly  of  1888, 
must  be  understood  and  Interpreted  by  the 
same  definition  as  is  set  forth  by  the  law- 
writers  of  approved  authority  under  the 
head  of  'murder;*  and  unless  such  malice  is 
proven  as  would  have  made  the  offense 
murder.had  death  ensued,  the  accused  can- 
not be  convicted. " 

This  charge  the  Judge  declined  to  give,  In 
terms,  but  In  lieu  thereof  he  gave  the  Jury 
the  following  Instructions,  viz. :  "That  the 
accused  could  not  be  convicted  under  the 
second  count  of  the  Indictmeut  unl^s  [the 
Jury]  should  find,  beyond  all  reasonable 
doubt,  that  Allen  Warren  had  been  shot 
and  wounded  by  the  accused, and  that  the 
accused  had  acted  willfully  and  malicious- 
ly in  so  doing;  that  by  the  word  'mall- 
dously'  was  meant .  with  evil  Intent  and 
de^gn,  and  with  the  Intent  to  Injure,  and 


not  accidentally  or  lawfully ;  that  It  was 
not  necessary  that  [the  Jury]  should  find. 
In  order  to  convict,  that  had  death  ensued 
the  accused  would  only  bare  bera  guilty  of 
murder.  * 

Act  17  of  1888  amends  section  794  of  the 
Revised  Statutes  by  making  it  read  thus: 
"  Whoever  shall  willfully  and  maliciously, 
with  a  dangerous  weapon,  *  •  •  inflict 
a  wound  less  than  mayhem,"  etc.  The 
amendment  consists  In  the  addition  of  the 
words  "  willfully  and  maliciously  "  to  the 
original  statute.  The  Indictment,  In  the 
second  count,  distinctly  charges  a  wound- 
ing lees  than  mayhem.  In  the  words  of  the 
amendment.  It  is  therefore  quite  apparent 
that  the  charge  given  to  the  Juty  was  per- 
tinent and  appropriate. 

The  question  In  regard  to  which  the  Judge 
was  required  by  the  law  to  give  the  Jury 
Instruction  was  the  meaning  nnd  true  sig- 
nificance of  the  word  "maliciously,"  as  It 
occurs  In  the  act  under  which  the  indict- 
ment was  found,  and  to  this  question  his 
charge  was  responsive.  Itwas  bis  dutyto 
do  that,  and  it  was  not  his  duty*  to  do 
more.  We  think  he  properly  refused  to 
chai^  that  unless  such  malice  Is  proven  as 
would  have  made  the  offense  .murder,  1q 
case  death  bad  ensued,  the  accused  cannot 
be  convicted ;  because  that  would.  In  all 
probability,  have  been  a  misleading  In- 
struction, as  there  was  no  question  of  an 
attempt  to  murder  raised  by  this  count  ot 
the  indictment  orthe  law.  For  It  has  been 
frequently  held  that  a  Judge  should  refuse 
to  charge  an  abstract  proposttlon  of  law 
which  has  no  bearing  on  the  case  upon 
trial,  whether  tbat  proposition  be  correct 
or  incorrect.  State  v.  Kiculfl.  85  La.  Ann. 
770;  State  v.  Garic,  Id.  970;  State  v.  Ham- 
ilton, Id.  1043;  State  v.  Ford,  37  La.  Ann. 
443;  State  v.  Labuzan,  Id.  489;  State  v. 
Daly.  Id.  676;  State  v.  Durr,  89  La.  Ann, 
751,  2  South.  Rep.  546. 

2.  The  second  bill  of  exceptions  apper- 
tains to  the  Judge's  refusing  to  ^ant  the 
accused  a  new  trial,  which  was  based  solely 
on  the  ground  that  the  verdict  of  the  Jury 
was  contrary  to  law  and  evidence.  It  ia 
elementarythat  we  have  nojurisdictlon  to 
review  the  tacts  on  which  the  verdict  de- 
pends. State  V.  Nelson,  32  La.  Ann.  846; 
State  V.  Selly.  41  La.  Ann.  143,  6  South. 
Rep.  571.  If  the  verdict  Is  contrary  to  law, 
tlie  errors  complained  of  should  be  set  out 
fully  and  distinctly  In  the  motion,  so  that 
the  lower  Judge  may  be  advised  of  what 
they  are  aliened  to  be,  and  In  order  that 
we  may  Judge  of  the  correctness  and  pro- 
priety of  his  ruling  thereon.  Hence  we  have 
often  held  that  we  could  not  examine  and 
pass  upon  the  ruling  of  a  Judge  In  refusing 
to  gran  t  a  new  trial,  when  the  only  ground 
assigned  was  that  the  verdict  ot  the  Jury 
Is  "contrary  to  law  and  evidence." 

8.  Tbethirdblil  of  exceptlonsisgrounded 
upon  the  refusal  of  the  judge  to  sustain  a 
motion  in  arrest  of  Judgment.  Themotdon 
is  somewhat  Involved  In  its  verblaee,  and 
somewhat  difficult  of  analysis,  but  the  pur- 
port Is  this :  That  the  Indictment  in  one 
count  charges  the  accused  with  shootins 
with  intent  to  murder,  and  in  a  second 
count  it  charges  him  with  Inflicting  a 
wound  less  than  mayhem;  that  these  two 
offenses  are  charged  to  have  been  commlt- 
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ted  npon  one  and  the  same  person,  and 
apon  the  saine  day ;  and  that  said  chat^ee 
are  the  result  or  consequence  ol  one  act. 

Uecuui  plains  that  the  indictment  ehargea 
two  separata  and  distinct  offenses,  under 
two  separate  and  distinct  statutes,  (sec- 
tions 7U1, 794.  Rev.  St.,)  and  for  the  breach  of 
each  of  which  there  Is  a  separate  and  dis- 
tinct penalty  attached;  ajid  no  lud^ment 
can  be  rendered  thereunder,  because,  il  any 
crime  was  committed  at  all,  it  resulted 
from  a  single  act,  and  was  the  breach  of 
one  sinffle  statute,  and  could  not  and  does 
not  constitute  a  breach  of  two  separate 
■tatntes.  It  Is  farther  to  the  effect  that. 
If  said  verdict  be  carried  into  effect,  he 
would  virtually  have  been  twice  tried  and 
panlahetl  for  the  coniinlsslon  of  the  same 
act,  and  hla  liberty  would  have  been  twice 
put  In  Jeui>ardy,  contrary  to  the  provision 
of  article  5  of  the  constitution. 

The  sense  of  the  motion  is  that  the  record 
diKcloRes  an  error  in  this,  vis. :  That  the 
intlictnient.  is  two  counts,  charges  two 
separate  and  distinct  otfimses,  as  flowing 
from  a  single  act.  and  that,  as  the  accused 
cannot  be  twice  tried  for  the  same  offense, 
it  Is  obnoxious  to  the  quoted  constitutional 
pmvi»iun. 

In  support  of  this  proposition  we  are  cited 
to  tlie  case  of  State  v.  Augustine,  29  La. 
Ann.  119.  Inthatcasethecourtsald:  "The 
question  presented  bythlsappeal  IswheUi- 
er,whfdi  a  party  steals  awagon.and  horse 
harnessed  In  it,  and  Is  Indicted,  tried,  con- 
Tktecl,  and  sentenced  for  the  larceny  of  the 
wagon  alone,  he  can  be  afterwards  prose- 
cuted tor  the  theft  of  the  horse.  The  horse 
and  wagon  being  harnessed  together  the 
taking  of  them  was  a  single  act,  and  con- 
stituted but  one  fact.  We  think  that  un- 
der these  drcumstances  there  was  but  one 
th^.  To  hold  otherwise  would  be  to  per- 
mit an  unlimited  number  of  indictments  to 
be  predicated  upon  one  single  fact, — one 
taking."  After  detailing  the  particulars, 
the  court  expresses  the  opinion  "that, 
where  two  or raorecriraes result  fromasin- 
^eact  or  tact,  but  one  indictment  wilt  lie.*' 
The  court  dted  In  support  of  its  theory 
Kctton  1055  ol  the  Kevlsed  Statutes,  the 
sense  of  which  is  stated  to  be  "that  no  per- 
son tried  and  acquitted  of  an  offense  can  be 
tried  for  another  different  offense  arising 
from  the  same  state  of  facts."  We  have 
quoted  at  length  from  that  opinion  for  the 

eorpoae  of  showing  that  Its  full  force  may 
i  conceded,  and  the  validity  of  the  Indict- 
ment nnderconslderation  maintained.  The 
effect  uf  that  opinion  is  that,  when  two  or 
more  crimes  result  from  a  single  act,  but 
one  Indictment  will  He.  or,  as  the  defend- 
ant's counsel  puts  it,  tlie  accused  cannot 
be  twice  tried,  or  his  liberty  be  twice  put 
in  jeopardy;  but  it  does  not  result  there- 
from  that  the  two  or  more  crimes  which 
result  from  the  same  act  cannot  be  cumu- 
latively chai^^  in  one  indictment,  in  sev- 
eral counts. 

This  question  was  definitely  settled  In 
State  V.  Oreen,  S7  La.  Ann.  3S2,  in  which 
an  indictment,  containing  two  counts, 
charged  the  accused  with  two  distinct  of- 
fenses as  arising  out  of  one  act,  and  which 
was  founded  upon  the  Identical  sections  of 
the  Revised  Statutes  under  which  the  dis- 
trict attorn^  framed  the  bill  in  the  Instant 
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case.  In  that  ease  we  said:  **  It  is  too  clear 
for argumentthat both otfensescould  grow 
out  of  the  same  act.  Hence  it  follows  that 
they  are  kindred  offenses,  and  belong  to 
the  same  generic  class,  and  Jurisprudence 
has  crystallized  the  rule  that  such  offenses 
may  be  charged  in  the  same  indlctromt. 
provided  they  be  Incorporated  In  separate 
counts."  Cited  In  support  of  that  opinion 
are  State  v.  Malloy,  80  La.  Ann.  SI;  Ktate 
v.  DepasB,  31  La.  Ann.  4S7;  State  v.  Johns,. 
82  La.  Ann.  812;  State  v.  Oilkle,  85  La. 
Ann.  53. 

In  one  of  thosn  cases  (State  v.  Johns) 
the  accused  was  charged  with  two  distinct 
offenses,  as  arising  out  of  one  single  net, 
under  sections  791,794,  Rev.  St.,  and  the  In- 
dictment was  held  to  be  vicious  because  It 
contained  but  one  count.  But  the  counsel 
for  the  defendant  Insists  that  because  there 
was  but  one  verdict,  and  the  Judge  im- 
posed but  one  sentence,  the  Indictment 
must  be  construed  accordingly;  but  the 
validity  of  the  Indictment  must  be  deters 
mined,  as  a  matter  of  fact,  from  an  exami- 
nation of  Its  provli^ons  only.  It  Is  within 
the  discretion  of  the  Judge  to  sentence  the 
accused  under  each  of  the  two  charges, 
as  he  was  authorized  to  hayedone under  a 
general  verdict  of  guilty.  Such  was  the 
course  pursued  by  the  district  Judge  in  State 
V.  Robinson,  40  La.  Ann.  730,  5  South. 
Rep.  20,  and  we  approved  his  action. 

We  have  taken  the  pains  to  examine  this 
question  with  special  cnre,  for  the  purpose 
of  showing  that  our  Juilsprudence  therein 
Is  plain  and  free  of  doubt,  and  that  the  In- 
dictmentls  valid, andconsistent  therewith. 

Judgment  affirmed. 


State  ex  re/.  Prmbi.b,  President  Police 

Jury,  V.  BuCKNER,  Judge. 
(Supreme  Court  qf  lAiuisiana.  Jsn.  90, 18B0.) 

RUU  AOAIirsT  DBLntqCENT  Tax  COUIAffOM  — 

Statutsb— Rkpbai. 
1.  Ab  s  rule,  a  statute  without  negative  words 
will  not  repeal  the  particular  provtslons  of  a  for- 
mer one,  unless  the  two  are  Irreoonoilably  inoon- 
Blstent. 

9.  When  the  mind  of  the  legislator  has  been 
turned  to  the  detailsof  a  sabjecst,  and  he  has  acted 
upon  It,  a  subaaiiuent  statute,  treating  the  subject 
In  a  different  manoer,  and  not  expressly  contra- 
dicting the  original  act.wlll  not  be  considered  as  in- 
tended to  affect  the  more  particular  orpositlve  pro- 
visions, unless  it  is  sbsmntely  neceasary  to  gin 
the  latter  sutA  a  omstruotloB.  in  order  that  its 
words  may  have  any  meaning  at  alL 

8.  The  act  of  1878,  No.  102,  which  provides  that 
a  rule  by  the  district  attorney  against  a  defaulting 
tax  collector  shall  be  tried  at  chambers  when  it 
cannot  be  tried  In  term-time,  has  not  been  re- 
pealed or  amended  In  that  respect. 

4.  ActBgeofl8ffi,aod86of  18S8,hsvanieTelT 
ataortened  the  time  of  notice  from  10  days,  provid- 
ed in  the  act  of  187S,  to  8  da^s. 

6.  The  purpose  of  the  law  Is  to  accelerate  the 
trial,  at  all  times,  of  proceedings  against  delin- 
quent collecting  revraue  ofDcers,  for  the  greater 
protection  of  taeftsc  of  the  state. 

e.  It  Is  the  ministerial  duty  of  the  distriot 
judge  to  try  such  rules  at  chambers  when  thaf 
cannot  be  beard  and  determined  hi  term-time. 
{SylLabtia  by  the  Court;) 

3f/UK/Amiis. 

W.  iE.  Rutlaadt  tor  relator. 

Bbbmudkz,  C.  J.  This  is  an  application 
lor  a  mandsuoUB  to  compel  the  defendant 
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Judge  to  try  at  chambers  a  rale  taken  by 
the  dlBtrict  attorney  against  a  defanltlnfp 
tax  collector.  The  district  Judge  returns 
that,  although  the  law  pro7idea  forasum- 
m&vy  proceeding,  it  doeu  not  state  that 
such  proceeding  shall  be  tried  out  of  term- 
time  at  chambers,  and  that  therulecannot 
be  heard  and  deteimlned  unless  In  regular 
term-time. 

Act  102.  of  1S78.P.  181,  Is  to  the  effect  that 
the  Judges  of  the  several  district  courts  in 
this  state,  outside  of  the  parish  of  Orleans, 
shall  have  authority  to  try  at  chambers  rule 
upon  any  delinquent  or  defaulting  tax  col- 
lector and  sureties,  as  provided  by  law, 
and  that  It  shall  be  their  duty,  on  the  ap- 
plication of  the  district  attorney,  within 
10  days,  to  proceed,  In  a  summary  man- 
ner, to  try  and  determine  the  same.  Sec- 
tions 1,  2.  In  1882,  by  Act  No.  96.  §  76.  the 
legislature,  considering  that  the  delay  of 
10  days  was  too  long,  shortened  it  to  3; 
and  In  1S88,  by  Act  No.  85.  S  78,  provided 
likewise. 

liaws  are  repealed  or  amended  either  ex- 
pressly or  Impliedly.  As  a  rule,  a  general 
statute,  without  negative  words,  will  not 
reiKal  the  partlcularprovisionsof  aformer 
one,  unless  the  two  acts  are  irreconcilably 
inconsistent.  The  reason  and  philosophy 
of  the  rule  Is  that  when  the  mind  of  the 
legislator  has  been  turned  to  the  details  of 
a  subject,  emd  he  has  acted  upon  It,  a  sub- 
sequent statute,  in  general  terms,  or  treat- 
ing the  subject  in  a  different  manner,  and 
not  expressly  contradictlug  the  original 
act,  dhall  not  be  considered  as  Intended  to 
affect  the  more  particular  or  positive  pre- 
vious provisions,  nnlees  It  la  absolutely 
necessary  to  give  the  latter  such  u  con- 
struction in  order  that  Ite  words  may  have 
any  meaning  at  all.  Scdg.  St.  &  Const. 
Law,  (Ed.  1874,}  p.  98;  State  r.  Kitty,  12 
La.  Ann.  805;  St.  Martin  v.  New  Orleans, 
14  La.  Ann.  113. 

There  is  nothing  in  the  acte  of  1882  and 
]88Rfrom  whichltcan  be,  to  any  extent,  de- 
duced that  wlien  the  legislature  enacted 
them  it  intended  to  do  away  with  that 
portion  of  the  act  of  1S73  which  required 
The  trial  of  rules  against  tax  collectors  at 
chambers  when  Itcuuld  not  take  place  dar- 
ing term-time.  Those  acts  were  not  de- 
signed to  repeal,  uaoffutu,  ail  previous  leg- 
islation, but  to  affect  only  anterior  incon- 
sistent laws,  and  left  anlmpalred  laws  on 
the  same  subject-matter.  Far  from  com- 
plying with  the  act  of  1878,  they  are  In  per- 
fect harmony  with  it,  and  must  thei-efore 
co-exist,  and  be  construed  together.  Sec- 
tion 54  of  the  act  ol  ISSS.to  which  the  dis- 
trict Judge  alludes,  dues  nut  sustain  his 
course.  It  gives  to  a  tax  collector  tlie 
right  to  proceed  summarily,  hy  rule 
against  a  person  assessed,  as  well  during 
vacation  as  in  term-time.  It  is  not  legis- 
lation relative  to  proceedings  against  de- 
linquent tax  collectors;  and,  if  It  were,  it 
-would  warrant,  expressly,  such  proceed- 
ings at  chambers,  it  regulates  only  pro- 
ceedings against  a  person  assessed.  In- 
deed, if  the  legifilnture  wills  tliat  such  par- 
ty shall  be  proceeded  against  summarily, 
even  during  vacation, howmuch  more  rea- 
son is  there  that  a  delinquent  tax  collector 
should  be  brought  to  account  as  summari- 
ly and  promptly  as  pracUcable.  in  order 


to  protect  and  sare  as  much  aa  possible 
the  pnbllc  revenue  and  the  state  treasury. 

The  ddendant  Judge  relies  also  on  the 
ruling  In  the  case  of  Police  Jury  v.  Man- 
ning, 16  La.  Ann.  182;  but  it  does  not  bear 
out  his  position.  The  law  left  a  district 
Judge  a  discretion  to  try  cases  of  expropria- 
tion either  In  term  or  doring  Tacatlon,  al- 
though they  were  to  be  heard  and  deter- 
mined snmmarily,  while  under  the  act  of 
187S  it  is  made  his  dutyto  try  miee against 
defaulting  tax  collectors  during  vacation, 
when  the  same  cannot  be  tried  during 
term-time.  The  prerlons  court  well  said 
that  the  purpose  of  the  law  in  permitting 
the  trial  of  such  rules  either  In  terms  or  be- 
tween terms,  in  court  or  In  chambers,  was 
celerity,  (Police  Jury  r.  Brookshler,  81  La. 
Ann.  730 ;)  and  the  present  court.  In  a  kin- 
dred case,  has  said  that  the  law  r^nii&ting 
the  relations  between  the  state  and  the 
gathering  of  her  revenues  Is  of  extreme 
gravity,  and  must  be  strictly  enforced, 
(State  V.  Gullbeau,  87La.  Ann.  718.) 

The  lawleaves  no  discretion  toa  district 
Judge  as  to  the  time  when  such  rales  must 
be  tried.  If  the  court  Is  not  In  session,  the 
district  attorney  has  a  right  to  demand, 
and  it  is  the  ministerial  duty  of  the  Judge 
to  order,  that  the  rule  be  tried  at  cham- 
bers, after  three  days'  notice. 

It  is  therefore  ordered  that  the  mandm- 
muB  herein  asked  be  made  peremptory. 


GUNE  T.  Crbbcbnt  Gity  R.  Oo. 
{Supreme  Court  of  Louisiana.  Jan.  30, 1990.) 
Goera  ox  ArpiAL— FKisnxa  Bbibfs. 
Oatlm  for  priating  the  brief  rsootrad  hy 
the  rules  of  the  sopreme  court  srs  not  oharges 
susceptible  of  being  taxed  as  oosts  of  siqpwal,  wblA 
the  part7  cast  it  condemned  to  psy. 
{SyUabuM  bu  Vt*  Court*) 

Sule  for  taxation  of  costs.  For  opinion 
on  the  merite,  see  6  South.  Rep.  851. 

B.  R.  Forman,  for  appellant.  J.M.Bon- 
aer^  for  appellee. 

BEnatUDEZ,  C.  J.  The  plidntlR,  having 
recovered  a  judgment  taxing  the  coats  ^ 
appeal  against  the  defendant  company, 
claims  that  she  Is  entitled  to  receive,  aa 
part  thereof,  the  amount  expended  by  her 
for  the  printing  of  the  brief  required  by  the 
rnlee  of  this  court,  and  which  was  used  in 
this  case. 

The  costs  which  a  party  maybe  Judicial- 
ly condemned  to  pay  are  made  up,  with 
the  charges  which  accrue  In  the  course  ot 
the  proceedings.  In  favor  of  the  clerk  and 
the  sheriff;  and,  If  any,  the  disbursements 
of  the  successful  party  to  the  suit,  nece»- 
sarily  Incurred  for  the  prosecution  ordefense 
of  the  same,  and  which  are  allowed,  by 
some  positive  provision  of  law,  to  be 
taxed  on  the  docket  of  the  court.  Prima- 
rily, the  coste  are  always  due  by  the  plain- 
tiff to  the  officers  of  the  court,  who  must 
make  all  required  advances,  subject,  how- 
ever, to  a  rifiht  of  reimbursement  by  the 
defendant,  when  mulcted  In  same.  Hence 
it  is  that,  In  his  Law  Dictionary,  Abbott 
defines  " costs "  to  be  a  pecuniary  allow- 
ance, made  by  positive  law,  to  the  success- 
ful party  to  a  suit,  or  distinct  proceeding 
within  a  suit,  in  consideration  of,  and  to 
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reimbnne,  Ub  probable  expenMS.  It  !■ 
therefore  an  allowance  by  pc^tire  law; 
that  te,  by  a  tariff,  or  some  etatntory  pro- 
Tislon,  or  authorized  rule  ol  court,  apecify- 
iag  the  nature  and  amount  thereof.  Arti- 
cle 652,  Code  Frac.,  which  refers  to  coeta 
before  conrta  of  ori^al  JurlBdictlon.  how- 
ever, says  that  the  costs  to  be  paid  by  the 
party  cast  Include  not  only  the  taxed 
costs,  bnt  also  the  expoiee  incurred  in  tak- 
tnfs  testimony  by  commission,  and  thecom- 
penaatlon  allowed  for  tlielr  services  to 
such  expcorta,  auditors,  or  Judicial  arbitra- 
tors as  may  have  been  appointed  in  the 
suit,  and  also  the  coste  of  copies  of  nota- 
rial acts,  of  judgment,  and  other  copies  of 
the  record  of  public  officers  necessary  In 
the  canee.  Sometimes  fees  allowed  to  cu- 
rators ltd  hoc  are  taxed  as  costs  In  the  case. 
The  Code  of  Practice  Is  silent  as  to  what 
shall  be  the  coste  In  the  supreme  court ; 
bnt  section  756,  Iter.  St.,  specifies  what 
charges  the  clerk  of  that  court  la  author- 
ized to  make  In  cases  bdore  it.  Under  the 
heading  of  "Proceedings  bdore  the  Su- 
preme Court**  there  la  to  be  ftnind  article 
90S,  Code  Prac.  under  which  the  defendant 
here  was  condemned  to  pay  the  costs  of 
appeal;  but  it  does  not  state  that  amonjc 
these  shall  be  included  those  of  brief  print- 
ing. It  has  been  held  several  times  that 
the  costs  which  are  taxable  in  a  Judicial 
proceeding  do  not  embrace  attorney's  tees; 
no  doubt,  because  the  servlcee  of  each  at- 
tomey  are  to  becompensated  by  the  party 
by  whom  he  has  been  employed.  It  Is  true 
that  article  145,  Code  Prac.,  authorises 
courts  to  enact,  respectively,  nilee  estab- 
lishing the  mode  of  proceeding  before  them 
in  all  coses  not  provided  for  by  the  Code, 
provided  the  same  be  not  contrary  to  the 
rules  there  prescribed ;  but  this  provision 
does  not  confer  the  power  of  determining 
what  shall  constitute  costs  in  a  case,  and 
of  havlngtbe  same  taxed  to  the  party  cast, 
over  and  above  those  which  the  law  may 
have  specially  provided  for.  The  rules  of 
this  court  require,  under  the  authority  of 
that  article,  as  a  mode  of  proceeding,  a 
printed  brief,  in  the  Interest  of  the  parties 
litigant,  to  assist  It  In  tlie  examination  and 
determination  of  controversies;  but  tbey 
do  not  authorise  the  taxing  of  the  cost  of 
the  printing  of  the  same  among  the  costs 
of  the  suit.  This  has  never  been  done. 
Tbwe  Is,  indeed,  no  more  reason  to  have 
the  party  coat  pay  the  costs  of  putting 
In  print  the  argument  of  opposite  counsel 
than  there  would  betohave  him  to  payfor 
the  oral  argument.  In  tlie  absence  of  any 
positive  law,  or  of  any  authorised  rule  or 
line  of  precedents,  supporting  the  preten- 
sion of  the  plalnlilt,  this  court  cannot  rec- 
ognise It,  without  osnroing  tlie  powers 
vested  In  another  branch  of  the  govern- 
ment. 

It  la  therefore  ordered  that  the  rule  here- 
in be  dismissed,  with  costs. 


State  t.  Schucbabdt. 
(Supmne  Court  qf  XouMona.  Jan.  90,  ISSO.) 

MlTXICJPAL  CORPORATIOKB  —  RBatn.ATIOX  OT  COX- 

STKUOnoH  or  BmLDmaB. 
1.  The  power  of  a  municipal  corporation  to 
control  the  owners  of  property  in  the  mode  or  man- 
ner of  oonstruoting  their  Duilotaga,  witUn  certain 


dedgsated  limits,  It  not  one  of  the  intddental  or 
Impued  powers  which  such  oonxiraUons  may  ex- 
ercise In  the  absenoa  of  express  l^islatiTe  snthor- 

2.  The  exercise  of  snoh  power  must  be  author- 
ized by  the  leglslatu  re.  either  by  special  legislation 
or  by  means  of  a  charter,  which,  in  suoh  matters, 
is  the  meaAare  of  the  authority  to  be  exercised. 

8.  A  legislative  mandate  autbortziog  a  munici- 
pal corporation  to  prevent  the  recoastruotlon  in 
wQod  of  old  buildings,  within  certain  limits,  does 
not  Include  the  mandate  to  prevent  the  repairing 
witb  shingles  the  roofsof  buildings  originally  cov- 
ered with  similar  materials. 

4.  Hence  a  prosecution  nadtr  SBCh  sa  OCdl* 
nanoe  cannot  be  maintained. 
(ayUtOnu  by  Ou  vmarL) 

Appeal  from  recorder's  coortj  parish  of 
Orleans;  Guy  Bbbpx,  Judge. 

T.JIcC&EyiDAo.  tor  plaintiff.  Samboi»A 
Dmsnw,  lor  defendant. 

PocHB,  J.  Defendant  appeals  from  asen- 
tence  to  a  fine  by  a  reconler's  court  for  the 
violation  of  a  'dty  ordinance,  which  was 
enacted  in  1888,  for  the  purpose  of  estab- 
lishing fire  limits  tor  the  dty  ol  New  Or- 
leans. The  section  of  the  ordinance  in- 
volved In  the  ease  readsasfollows:  "That 
it  shall  not  be  lawful,  and  all  persons  are 
forbidden,  to  Increase  or  add  to  the  dtmen- 
tlons  of  any  building  already  erected,  under 
the  pretense  of  repairing,  or  cause  the 
same  to  be  done,  within  the  limits  de- 
scribed in  sections  12  and  4  of  this  ordi- 
nance, or  to  repair  the  root  of  any  such 
building,  or  cause  the  same  to  be  done,  ex- 
cept by  using  In  such  repairs  non-combus- 
tible materials."  The  charge  against  the 
defendant  was  that  In  July,  1888,  he  caused 
the  roof  of  a  hoiise  which  he  owned,  with- 
in the  fire  limits,  to  be  repaired  with  shin- 
gles. The  facts  allured  in  the  cba^re  were 
Hubstantiated  by  the  evidence,  which 
showed,  at  the  same  time,  that  frf>m  the 
date  of  its  orii^nal  construction  the  house, 
which  was  a  frame  building,  .had  always 
been  roofed  with  shingles. 

The  point  made  in  defuse  Is  tfaatthe sec- 
tion of  the  ordlnancehereln  sought  to  be  en- 
forceil  is  ultra  vires  for  want  of  l^slatlve 
sanction. orauthority In  the  cltycouncil  to 
enact  the  same.  Theeource  of  authorityln- 
Toked  by  the  city  attorney  1>  the  ^hth 
paragraph  of  the  eighth  section  of  the  city 
charter,  known  as  "Act  No.  20  of  1S82,^' 
which  provides:  "The  council  ahull  also 
have  power  **  *  *  to  determine  within 
what  limits  wooden  buildings  shall  not  be 
erected,  and  to  prevent  the  reconstruction 
in  wood  of  old  buildings  within  such  lim- 
its." It  Is  very  clear,  and  It  Is  conceded 
on  both  sides*  that  the  object  ol  this  legis- 
lation Is  to  do  away,  as  much  as  possible, 
with  wooden  buildings  In  that  portion  ol 
theclty  described  and  knovnt  as  ''^Fire  Lim- 
its," witb  the  view  of  diminishing  the  dan- 
ger and  the  occurrence  of  large  and  de- 
structive conflagrations.  One  portion  ol 
the  paragraph  la  intended  to  prohibit  the 
construction  In  the  future  of  wooden 
bulldlnKB  within  certain  prescribed  limits; 
and  the  law-maker,  having  no  intention 
to  del^ate  the  power  of  removing  or  de- 
molishing wooden  buildings  In  existence 
previous  to  the  adoption  of  such  an  ordi- 
nance, contemplated,  by  tlie  means  of  the 
latter  portion  of  the  paragraph,  tOiem- 
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power  the  city  cotincn  to  forbid  the  recon- 
fltructlcn  ot  wooden  buildings  within  the 
limits  to  be  designated  by  the  council. 

But  the  question  presented  for  discus- 
sion is  whether  the  power  conrerred  by 
the  latter  part  ot  the  para.graph  Includes 
the  authority  to  forbid  necessary  repairs 
to  such  bulldlngB  with  the  same  kind  of 
materials  used  In  the  oriirinal  construc- 
tion. II  " repairs *' and  "reconstruction*" 
were  synonymous  terms,  the  power  would 
undoubtedly  be  Included;  but  a  very  wide 
difference  exists  between  the  meaning  of 
the  two  terms,  and,  besides,  the  ordinance 
does  not  only  forbid  the  repairs  ofthebuild- 
log,  but  even  of  a  portion  of  the  same.  Id 
the  leg^sIatlTe  enactment  no  rtference  Is 
made  to  repairs,  and  the  power  therein 
conferred  is  in  terms  restricted  to  the  pro- 
hibition of  the  reconstruction  of  a  former 
wooden  building  with  the  same  similar 
materials.  The  reconstruction  of  a  build- 
ing presupposes  a  previous  destruction  or 
demolition  of  such  building;  and  In  such  a 
case  the  operation  could  in  no  sense  be 
deemed  or  said  to  be  a  repairing  of  such 
building,  tor  the  repairing  of  a  building 
must,  in  the  very  nature  of  things,  pre- 
suppose the  contemporaneous  existence  of 
the  building.  Hence  It  follows  that  the 
sole  object  contemplated  by  the  law-maker 
was  to  authorize  the  city  council  to  pro- 
hibit the  reconstruction  In  wood,  within 
the  limits  to  be  by  it  prescribed,  of  build* 
Ings  originally  built  of  wood,  and  existing 
as  such  at  the  date  of  the  ordinance,  but 
which  mlKht  subsequently  be  destroyed  by 
fire  or  otherwise,  or  which  might  be  there- 
after demolished  by  the  owners.  Bnt,  act- 
ing under  that  l^slative  mandate,  which 
avowedly  wajs  Its  only  authority  in  the 

firemlses,  the  council  went  a  great  step 
urther,  and  It  proposed  to  forbid  the  re- 
pairing ot  the  roots  of  each  buildings,  ex- 
cept by  using  In  such  repairs  noo-com- 
buBtlble  materials.  Hence  came  the  prech 
ent  prosecution  of  this  defendant  for  hav- 
ing replaced,  on  the  roof  of  his  building, 
old  shingles  by  new  ones.  Evidently,  the 
danger  from  flre  was  not  Increased  by 
that  operation ;  and  therefore  It  cannot  be 
argued  that  he  acted  In  violation  of  either 
the  spirit  or  the  letter  of  the  statute,  from 
which  the  city  could  derive  Its  sole  power 
In  the  premises.  It  is  therefore  clear  that 
the  prohibition  contained  In  the  city  or- 
dinance was  not  contemplated  by  the  law- 
maker, as  It  Is  greater  than,  and  materi- 
ally different  from,  the  only  power  or  au- 
thority which  he  Intended  to  delegate  or 
confer. 

Now,  the  power  in  a  municipal  corpora- 
tion to  control  the  owners  ot  property 
within  its  limits  in  using  or  building  their 
property.  In  the  manner  different  from 
their  inclination,  desire,  or  convenience, 
cannot  be  ranked  among  the  implied  and 
Incidental  powers  which  such  corporations 
may  exercise  In  the  absence  of  express  leg- 
islative mandate.  It  Is  a  asefnl  power, 
presumably  necessary,  to  provide  for  the 
greatest  good  of  the  greatest  number;  but 
It  is  at  the  same  time  a  power  in  deroga- 
tion of  common  right,  and,  unless  it  be  ex- 
pressly conferred,  It  will  never  be  presumed 
to  exist.  Succession  of  Trwln,  38  La.  Ann. 
es,  and  authorities  therein  cited.  *'  Except 


as  to  Incidental  power,  and  which  need 
not  be,  though  they  usually  are.  mentioned 
in  the  charter,  the  charter  Itself,  or  the 
general  law  under  which  they  exist,  Is  the 
measure  of  the  authority  to  be  exercised. 
And  the  general  disposition  of  the  courts 
In  this  country  has  been  to  confine  mnnl- 
ctpailttes  witiiln  thellmltsthat  astrict  con- 
etractlon  of  the  grants  of  powras  In  thetr 
charters  will  assign  to  them,  thus  applying: 
substantially  the  same  role  that  is  applied 
to  charters  of  private  Incorporations." 
Cooley,  Const.  LIm.  283. 

We  consider,  and  we  therefore  hold,  that 
so  much  of  the  ordinance  under  consider- 
ation as  Is  Intended  to  prohibit  the  own- 
ers  of  a  wooden  building  within  the  fire 
llmtta  of  the  dty  from  repairing  the  rod 
thereof  with  the  same  aiaterialswltb  which 
It  was  covered  at  tlie  date  of  the  passasce 
of  the  ordinance  is  null  and  void,  aa  being: 
ultra  vires,  and  hence  that  it  cannot  be  en- 
forced by  the  courts. 

It  Is  therefore  ordered  that  the  Judgmmt 
appealed  from  be  annulled,  avoided,  and 
nversed,  and  that  the  charge  propoimded 
ag^nst  the  defendant  be  dlBmuaea,  at  tho 
ccMEiti  of  the  city  In  both  conrts. 


Sncceadon  of  CIabt. 
(Supreme  Court  of  Louisiana.  Jan.  90,  1890l) 
AppBAi^TuKscBipr— Tnn  or  Fiuna. 
When  the  retum-dfty  for  flUng  a  transcript 
haa  beoD  extended,  and  the  bvnBcript  1b  filed  after 
the  expiration  of  the  utenBioo,  the  appellant  la 
not  entitled  to  the  three  days  oi  gnwo  whloh  Al- 
lows a  retam-day. 
(SyliatAU  by  the  Court) 

Appeal  from  civil  district  court,  pariah 
ofOrieans;  King,  Judge. 

On  motion  to  dismiss. 

F.  McM&bon,  for  appelant.  Qua.  A, 
Bre&ux,  fur  appellee. 

McEnbrt,  J.  The  appeal  in  this  case 

was  made  returnable  on  the  first  Monday 
In  November,  1889.  On  the  5th  day  of  No- 
vember, on  the  application  of  the  appellant, 
a  delay  of  30  days  was  granted  to  file  the 
appe^.  The  transcript  of  appeal  was  filed 
on  the  9th  of  December,  1889,  after  the  ex- 
piration of  the  SO-days  extension.  Nodays 
of  grace  are  allowed  when  the  time  la  ex- 
tended for  bringing  up  the  appeal.  Succes- 
sion of  Qnin,  87  La.  Ann.  391.  It  Is  there- 
fore  ordered  that  the  appeal  be  dismissed. 


State  v.  Lubin. 
(Supreme  Court  qf  LoulHana.  Jan.  6, 1890.) 
Cruohal  Law — Aftbal — Officu'b  Bxtobtioh— 

iMDICniBNT. 

1.  An  objection,  made  for  the  first  time  on  ap- 
peal, that  a  pleading  made  below  had  been  pre- 
sented too  late,  cannot  be  conBidered  by  tbe  appel- 
late oonrt,  for  the  reason  that  the  oueBtion  tnere- 
1q  involvw  bad  not  been  anbmltlaa  to  or  decided 
by  the  trial  judge. 

2.  In  a  proeeontloa  tinder  section  868,  Rev.  St., 
which  provides  for  tbe  punishment  of  "  any  Judge, 
Justice  of  the  peace,  sheriff,  coroner,  constable,  or 
other  dvil  offlioer, "  for  oppression  or  extortion  tin- 
der color  of  his  office,  it  Is  eesenttal  to  charge  and 
prove  that  the  acoused  was  an  **offloer,  **  aa  desig- 
nated in  Hm  statute. 
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S.  The  omlBsioD  la  an  iiidIotm«nt  or  Inform*- 
tlon  of  inch  an  averment  li  a  defect  of  substanoe, 
whfch  Is  not  waived  by  pleading  to  the  indlctmant 
or  cared  by  the  Terdlct.  Hence  the  defect  can  be 
aet  up  In  a  notlMi  In  arrest  of  jndgmmk 
(SyUabu$  by  the  Court) 

Appeal  from  district  court,  parish  of  Or- 
teftiiH. 

ChurleB  A.  Jtaquie,  for  appelant.  Qer- 
rala  i>eAe,  Dlst.  Atty.,  and  The  Attorn^ 
GeaenU,  for  the  State. 

rocBB,  J.  Defendant  appeals  from  a 
conviction  under  an  intomiatlon  charging 
that  he  had  **  exacted  and  extorted,  under 
color  of  hte  office,  thesnm  of  three  dollars, " 
and  from  a  sentence  to  a  fine  of  9^1*  His 
complaint  Is  from  the  mllng  of  the  trial 
jodgv  in  rejecting  his  motion  In  arrest  of 
Judgment,  which  was  based  on  the  omis* 
^ou  of  the  pleader  to  state  or  mention  in 
the  iufumiatlon  that  the  accused  held  any 
office  at  the  time  that  he  is  charged  with 
having  extorted  money  under  coior  of  his 
office.  Tlie  Judge  held  that  the  defect  of 
the  infornitttion  was  one  of  form,  and  not 
of  substance,  and  that,  therefore,  the  objec- 
tion came  too  late  after  the  Jury  had  been 
iiii|Mineled.  On  appeal,  the  state  makes 
the  point  that  theuiotlon  In  arrest,  having 
heen  flled  more  than  fourdaysatterconrlc- 
tion,  wua  not  presented  within  a  reasona- 
ble time,  and  that,  therefore,  it  should  not 
lie  considered.  But  as  this  Is  not  one  of 
tite  proceedings  which  takes  place  or  orig- 
tnatcH  in  this  court,  we  have  no  other 
I)ower  to  review  It  but  under  our  appellate 
jurlKdictlon.  And  tJtereeord  shows  that  the 
ubjwtiun  now  urged  was  not  made  below, 
and  that,  therefore,  no  ruling  was  made 
thereon  by  the  trial  Judge.  Hence  we  can- 
nut  consider  the  point  made  here  for  the 
flnit  time.  In  the  caseof  State  v.  Romano, 
37  La.  Ann.  98,  this  court  took  occaKinn  to 
reaffirm  the  pre-existing  rule  on  this  ques- 
tion, and  which  was  formulated  thus: 
"The  appellate  court  cannot  consider  and 
determine  queetiona  of  law  which  were  not 
submitted  to  and  pafuned  upon  by  the  trial 
Judge."  State  v.  Arthur,  10  La.  Ann.  266; 
State  V.  Bass.  12  La.  Ann.  862.  In  the 
cases  quotefl  by  the  attorney  general  in 
support  of  the  principle  which  he  Invokes, 
the  point  had  been  submits  to  and  dis- 
posed of  by  the  trial  Judge.  State  v.  Frlti, 
27  La.  Ann.  S60;  State  v.  Gotten,  86  La. 
Ann.  9H0. 

On  tliemeritsof  the  motion  in  arrest, the 
question  presented  for  solution  is  to  deter- 
mine whether  the  d^ect  complained  of  is 
one  of  form  or  of  substance.  The  statute 
on  which  the  prosecution  is  predicated 
reads:  "Any  Judge,  Justice  of  the  peace, 
sheriff,  coroner,  constable,  or  other  civil 
otUcer,  who  shall  be  gnllty  of  oppresEiion 
oi  extortion  intheadmlnltttratlonorander 
the  color  of  his  office,  shall,  on  conviction, 
sutler  fine  or  imprisonment,  or  both,  at  the 
dlscretltm  of  the  court."  Rev.  St.  §  868. 
From  the  plain  language  of  the  statute,  It 
Is  very  clear  that  It  Is  of  the  very  essence 
of  a  prosecution  thereunder  that  the  ac- 
cused must  be  charged  and  proved  to  hold 
one  of  the  ofUcea  therein  designated.  Un- 
der that  statute,  It  is  too  clear  for  argu- 
ment that  one  who  is  not  a  "Judge,  Justice 
the  peace,  sheriff,  coroner,  constable,  or 


other  civil  officer"  cannot  be  gnfltr  of  op- 
pression or  extortion  under  color  of  hie 
office.  Now,  in  the  information  under  dis- 
cussion, the  district  attorney  used  the  fol- 
lowing language:  "TfaatonePlerreLubin, 
late  of  the  parish  of  St.  John  the  Baptist, 
on  or  about  the  17th  dav  of  August,  in  the 
year  of  our  Lord  1889*  with  force  and  anna. 
In  the  parish  aforesaid,  and  within  the  Ju- 
risdiction, etc..  did  unlawfully  exact  and 
extort,  under  the  color  of  his  office,  the 
sum  of  $3. "  The  information  Is  through- 
out entirely  reticent  as  to  what  office,  if 
any,  the  accused  held  at  the  time  that  he 
exacted  and  extorted  money.  It  is  thus 
very  <^>parent  that  the  Information  lacked 
an  essential  Ingredient,  without  whieh  no 
crime  was  charged  and  no  conviction  could 
be  legally  obtained.  We  are  clear  in  the 
conviction  that  the  omission  was  not  of 
the  kind  which  is  cured  by  Joinder  of  is- 
sue and  by  verdict.  The  omitted  averment 
Is  a  matter  of  substance;  hence  we  hold 
that  it  was  not  waived  by  pleading  to  the 
Information  or  cured  by  the  verdict.  State 
V.  Palmer,  82  La.  Ann.  666;  State  t.  Dor- 
bin,  20  La.  Ann.  408;  Statev.Edson,10  La. 
Ann.  229;  State  v.  StUes,  5  La.  Ann.  83ft. 
Wethereforeconclude  that  the  Information 
was  ess^tially  and  fatally  dtfectire,  and 
that  the  motion  In  arrest  of  Judfi^nt 
should  have  prevailed. 

It  Is  therefore  ordered  that  the  verdict 
and  sentence  api;>ealed  from  be  annulled 
and  aet  aside,  that  the  Information  pre- 
smted  in  thie  caw  be  quashed,  and  that 
the  defendant  be  discharged. 


State  ox  rel.  Wimjams  v.  Judok  Tenth 
Judicial  District. 

(Supreme  Court  of  LouMana.  Jan.  0, 180a) 

Jddqhkitts— Vaoatioh— Writ  or  PBoamnoH. 

1.  A  court  cannot  entangle  Ita  powers  ao  aa  to 

brluK  them  to  a  dead-look. 

2.  The  court  which  has  rendered  a  Judgment 
has  excluslTe  jurisdiction  oTer  a  suit  to  annul  It. 

8.  An  order  staying  proceedings  rendered  on 
an  application  for  a  respite  does  not  strip  the  low- 
er court,  which  rendered  it,  of  Jurisdiction  over  a 
suit  by  creditors  to  annul  It,  coupled  with  a  pruyBr 
forconserratory  process. 

4.  The  only  object  of  such  seizure  would  be  to 
secure  the  property  of  the  appllci^t  for  Uis  com- 
mon good  of  all  the  creditors. 

6.  Prohibition  does  not  lie  to  prevent  snoh 
court  from  hearing  and  detetmhih^f  such  suit, 
over  which  it  alooe  lias  Jurisdlotion, 
(SvUobus  by  the  Court) 

S.  A.  Hull  and  J.  C.  Pagh,  for  relator. 
Respondent,  pro  ae. 

Bermcdez,  C.  J.  This  is  an  application 
for  a  probibitlon.  The  relator  complains 
that,  although  the  respondent  Judge  has, 
in  this  application  for  a  respite,  granted 
him  a  stay  of  proceedings  against  his  cred- 
itors, said  Judgehaa,  on  the  peti  tlon  of  cer- 
tain parties  claiming  to  be  his  creditors, 
and  who  are  entitled  to  neither  privily 
nor  mortgage,  authorized  the  issuance  of 
an  attachment  directing  the  sheriff  to  seize 
and  detain  all  his  property.  The  charge  is 
therefore,  that,  by  reason  of  the  previous 
order  staylnic  proceedings,  the  district 
court  divested  itsell  of  all  Jurisdiction  over 
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all  suits,  actual  or  contingent,  against  the 
relator  and  his  property,  and  that  the 

4udge  of  said  court  exceeded  the  bounds  of 
lis  authority,  and  usurped'  Jurisdiction, 
when  he  entertained  the  petition  of  certain 
creditors  for  an  uttarhment.  The  district 
Jod^  elaborately  returns  that  the  order 
did  not  divest  tilm  of  Jurisdiction ;  that, 
under  grare  averments  made  by  his  credit- 
ors, chaifclns  the  llieKality  of  said  order, 
and  fraudulent  practice  by  the  applicant, 
the  purpose  of  which  was  to  dispose  of  his 
property  to  their  prejudice  pending  the 
proceedUiKB  followiuj?  the  order,  he  was 
aathorlied  to  entertain  a  petition  for  the 
nullity  ot  the  whole  order  made  on  the  ap- 
plication for  a  respite,  and  to  award  con- 
wrvatory  remedy,  to  preserve  meanwhile 
the  property  ot  the  applicant  for  the  bene- 
fit of  all  the  creditors,  as  thdr  common 
pledges. 

The  question  to  be  determined  presently 
is  not  whether  the  decree  on  the  petition 
for  a  respite  was  or  not  legal,  or  whether 
the  order  for  an  attachment  should  be  an- 
nulled ;  but  it  is,  simply,  whether,  after 
granting  the  order  staying  proceedings, 
the  district  Judge  could  or  not  entertain  a 
suit  In  nullity  of  said  order,  and  by  appro- 
priate remedy  prevent  the  applicant  for  a 
respite  from  dieposinff  fraudulently  of  his 
property,  to  the  prejudice  of  his  creditors. 

Conceding  that  the  order  staying  pro- 
ceedings was  such  as  the  law  authorised, 
It  Is  clear  that  It  could  produce  no  greater 
effect  tlian  a  similar  order  In  insolvency 
prt)ceedlngs.  Section  1790,  Rev.  St.,  pro- 
vides that,"  when  issuing  the  order  forthe 
meeting  of  the  creditors,  the  Judge  shall 
order  that  elII  the  proceedings,  as  well 
against  the  person  as  against  the  proper- 
ty of  the  debtor,  be  stayed. "  Section  181ft 
Is  to  the  effect  that  **  all  the  salts  which 
mny  have  been  brought  anterior  to  the 
failure  shall  be  transferred  to  the  court  in 
which  the  Insolvent  debtor  shall  have  pre- 
sented bis  schedule  and  shall  be  continued 
against  his  syndic."  In  both  cases, respite 
and  surrender,  the  order  Is  designed  to  pro- 
tectaswell  the  applicant  and  his  properly 
as  his  creditors,  by  maintaining  provision- 
ally the  utatn  quo.  It  operates  like  an  ex- 
traordinary Injunction,  to  which  the  law 
attaches  the  exceptional  effect  of  arresting 
proceedings  pending  before  courts  other 
than  that  before  which  the  application, 
either  for  a  respite  or  for  a  cession,  Is 
made,  and  Is  not  Intended  to  prevent  the 
Institution  ot  future  suits,  ^ther  against 
the  applicant  or  his  property.  In  proper 
cases. 

In  cases  of  surrender  the  pending  suits 
do  not  abate,  but  must  be  transferred  to 
the  court  seised  of  the  Insolvency  proceed- 
ings. Stater.  Ellis,  41  La.  Ann.  44. 6  South. 
Rep.  65. 

In  the  early  case  of  Pecqnet  t.  GoUs,  1 
Mart.  (N.  S.)  438,  it  was  held  that  credit- 
ors could  proceed  against  one  who  had 
obtained  a  respite,  and  meditated  a  re- 
moval, to  have  him  arrested,  and  his  goods 
seized  and  placed  in  gremio  legis.  In  the 
later  case  of  JeWrles  v.  Iron-Works,  15  La. 
Ann.  19,  the  then  supreme  court  held  that 
creditors  of  an  Insolvent  had  the  right,  by 
a  direct  action,  to  seek  the  nullity  of  the 
order  or  writ  accepting  asarrenderot  prop- 


erty by  an  Insolvent  by  contradictory  pro- 
ceedings in  the  same  court. 

Indeed,  not  only  had  the  court  Jurisdic- 
tion, but  It  was  the  only  one  which  could 
have  and  had  authority  to  annul  oneof  Its 
Judgments  Co^Prac.art.608;  Hen.  Dig. 
p.  746,  par.  2. 

The  Code  (Rev.  Civil  Code,  art.  8098.) 
declares  that  "  when  the  creditors  refuse  a 
respite  the  cession  of  property  ensues,  and 
the  proceetllngs  continue  as  If  the  cession 
had  beenoffered  Inthefli-stinstance."  Sec- 
tion 1805,  Rev.  St.,  etseq.,  recognise  in  cred- 
itors. In  the  cases  stated,  the  right  to  pro- 
ceed judicially,  in  the  manner  and  form  pr^ 
scribed,  to  have  their  debtor  arrested  and 
punished.  In  different  ways. 

It  Is  right  and  proper,  particularly  in 
cases  of  respite,  that  creditors,  notwith- 
standing the  order  staying  proceedings, 
should  retain  the  privilege  of  protecting 
themselves,  In  proper  casen,  not  only  by 
the  arrest  of  their  debtor,  but  also  by  the 
sdsure  his  property  for  tlielr  common 
good. 

By  the  application  for  a  respltethe  own> 
OTshlp  and  possession  of  the  propwty  of 
the  applicant  was  not  divested  from  him, 
and  did  not  pass  to  his  creditors,  as  In 
cases  of  surrender.  Th^  both  continue  In 
him  at  least  until  the  meeting  ot  the  cred- 
itors has  been  held. 

A  court  cannot  entangle  its  powers  so 
as  to  bring  them  to  a  dead-lock. 

Were  the  creditors,  in  consequence  of  the 
order  staying  proceedings,  stripped  of  the 
right  ofself-protection,  and  they  paralyzed, 
the  result  would  be  that  a  debtor  In  bad 
faith  could,  under  the  shield  of  the  law, 
take  ckdvantuge  of  the  intervening  delay, 
and  fraudulently  dispose  of  his  property. 
In  various  ways,  to  tlieir  Injury.  It  la 
therefore  plain  that  creditors  have  a  right 
to  sue  their  debtors,  and  notwltbstandiug 
the  order  staying  proceedings,  and  on  the 

E roper  showing,  secure  his  property,  and 
ave  the  preliminary  order,  and  sometimes 
the  final  orders  and  decrees  themselves, 
ann  ailed. 

The  authorities  referred  to  bythe  relator 
have  no  bearing.  There  is  no  attempt  In 
this  case,  as  wan  soughtto  bedoneln those 
to  which  our  attention  Is  called,  to  attax^k 
collaterally  the  proceedings,  or  to  nulllhr 
them  bythe  authority  of  another  tribunal. 
The  action  In  this  case  Is  decreed,  and  is 
brought  before,  the  same  court  that  made 
the  preliminary  staying  order. 

In  acting  as  he  has  done,  tiie  district 
Judge  has  not  transgressed,  but  has  kept 
himself  within  the  bounds  (tf,  his  Jurisdic- 
tion. 

It  Is  therefore  decreed  that  the  prelimi- 
nary restraining  order  herein  mode  be  re- 
scinded, and  that  the  application  for  a 
prohibition  be  refused,  with  costs. 


Barthe  v.  City  of  New  Orleans  et  ai, 
{Supreme  Court  of  Louisiana.  Jan.  fl,  1880.) 
BIalicioub  Frosbcution — AsAHnoxiiBHT  or  Ib- 


JUSCTIOS. 


I.  In  an  action  for  damages  for  a  malicloas 
prosecution,  an  exception  of  do  cause  of  action 
will  be  maintained  if  It  appears  from  plaiDtifTs 
own  petition,  and  from  the  judgment  set  up  as  his 
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■oratttal,  tIntUiepTQUODtloDinanotaetaatectlir 
■udioe  or  witboot  probable  cause. 

S.  But  ii,  to  the  same  petition,  the  pleader oa- 
mnlatea  a  demand  for  damagea  agatnat  tbe  same 
parties,  for  an  InlnDotion  alleged  to  hare  beeo 
WTODg^illy  obtaloed,  he  discloses  a  cause  of  actioo 
by  alle^ngthattbe  plaintiff  In  Iniunotloii  had  vol- 
nntaril  V  abandoned  his  writ,  and  had  dlsoontlnaed 
his  action. 

8.  The  T(da&tanr  abandouDOMit  of  an  Injono- 
Uon  haa  the  same  legal  effect  as  a  JudRment  ren- 
dered contradictorily,  and  decreeing  me  injunc- 
tion to  have  been  wrongfully  obtained. 
{SylUtbua  by  the  Court) 

Appeal  from  dTll  district  court,  parish 
o(  Orleans;  King,  Judfce. 

Branch  K.  Mtller,  tor  appellant.  T.  AT. 
C.  Hyman,  Asst.  City  Atty.,  for  the  City. 
F.  N.  Batler  and  Semmes  A  LegendrSt  for 
H.  Larqote. 

PocHR,  J.  In  a  suit  for  $10,000  damages 
KKalnst  tbeclty  of  NewOrieans.Henry  Liar^ 

3ule,  John Trisconl,andPlerreAder,iii  aoU- 
o,for  alleged  false  Imprisonment  and  ma- 
licious prosecution  ol  plaintiff  as  keeper  of 
a  private  market,  his  action  was  dismissed 
on  the  groond  tiiat  fate  petltlcm  disclosed 
no  cause  of  action.  Hence  tbe  only  ques- 
tion which  this  appeal  presenti  Is  one  d 
law  or  of  pleading. 

His  petition  sets  forth  two  dlntlnct  com- 
plaints. One  of  his  grounds  Is  that  he  was 
prosecuted  before  a  recorder,  and  sentenced 
by  the  latter  to  pay  numerous  fines  for  the 
repeated  violation  of  the  city  ordinance 
which  prohibits  private  markets  within  a 
radius  of  sfxeqnares  from  apublic  market. 
He  then  avers  that,  on  appeal  to  tfalecourt, 
the  several  judgments  rendered  against 
him  by  the  recorder  were  reversed  and  set 
aside,  on  tbe  ground  that  his  prirate  mar- 
ket was  not  situated  within  tbe  prohibit- 
ed distance,  under  a  proper  construction  of 
the  clt.v  ordinance  therein  sought  to  be 
enforced.  He  chaises  that  the  numerous 
affidavits  made  against  him  were  so  made 
mider  the  special  authorization  and  direc- 
tion of  the  mayor,  therein  acting  at  the  In- 
stigation and  In  the  Interest  of  tbe  other 
defendants,  who  were  then  the  lessees  of 
all  the  public  markets  of  the  city  of  New 
Orleans.  Hie othergroandoIcomplaJnt  Is 
that,  while  the  various  prosecutions  above 
moitloned  were  being  pressed  against 
him,  tbe  city  of  New  Orleans,  still  acting 
at  the  instigation  and  in  the  interestof  the 
aforesaid  lessees  of  the  public  markets, 
sued  out  and  obtained  on  injunction,  un- 
der date  of  July  28, 1688,  restraining  him 
from  carrying  on  his  private  market  at  a 
certain  designated  place,  on  the  ground 
that  the  same  was  within  six  squares  of  a 
pnbllc  market;  and  that  notwithstanding 
the  decision  of  this  court  by  which  it  had 
been  settled  that  bis  market  was  not  with- 
in the  prohibited  distance,  which  decision 
became  final  on  January  7,  18H9,  and  had 
been  rendered  on  December  17, 1^,  the  In- 
junction thus  obtained  against  him  was 
maintained  In  force  until  the  16th  of  Feb- 
niaiy.  1889,  when  the  dty  discontinued  Its 
nit.  Plaintiff  finally  charges  that,  during 
the  pendency  of  tiie  injunction  proceed- 
ings, a  rule  was  taken  against  him  by  the 
Oefendants  for  an  alleged  disobedience  of 
the  Injunction  aforesaid,  In  consequence  of 
which  he  was  sentenced  to  Impriaonmeat 


for  10  days,  and  actually  Ineareerated  for 
6  days,  for  all  of  which  he  claims  damages 
In  the  sum  of  $10,000. 

1.  In  testing  the  sufflclency  of  tbe  plead- 
ings In  an  action  for  damages  growing 
out  of  the  prosecution  of  Barthe  for  a  fine 
or  imprisonment  before  tbe  recorder,  we 
find  it  settied  in  Jarii^nidCTce  that  malice 
and  want  of  probable  cause  In  the  instiga- 
tion of  the  prosecution  are  essential  aver- 
ments. Those  allegations  are  contained 
in  plaintiff's  petition,  but,  In  averring  the 
termination  ol  the  prosecution  In  his  favor, 
he  r^ersto  the  decision  rendered  In  the  case 
in  his  favor  by  thin  court,  which  Is  report- 
ed ln41L8.Ann.4«,6South.Rep.631.  Turn- 
ing to  that  cause,  we  find  that  the  pivotal 
Issue  on  which  the  case  was  tried  was  as 
to  the  mode  of  measuring  the  distance 
within  which  theclty  ordinance  prohibited 
private  markets  from  a  public  market.  On 
the  part  of  the  city  and  of  the  lessees  of 
the  pnbllc  markets,  the  contention  was 
that  the  distance  should  be  measured  on 
alr-Une;  whereas,  Barthe,  the  defendant 
thei<dn,  and  plaintiff  here,  contended  that 
tbe  distance  was  to  be  measured  by  the 
route  which  pnsons  would  walk.  Hiscon- 
tmtioD  pxevailed,  and  the  case  went  in  bis 
favor. 

But  the  point  under  discussion  Involved 
a  difference  of  opinion  based  on  a  nice  dis- 
tinction, and  tbe  error  found  against  the 
dty  and  the  market  lessees  did  not  Impli- 
cate them  with  malice,  or  prove  that  they 
had  no  probablecanse  for  tbe  prosecutions 
which  they  had  Instigated  against  Barthe, 
as  an  offender  under  the  city  ordinance,  as 
they  erroneously,  but  honestiv,  construed 
it.  The  fact,  as  shown  by  that  decision, 
that  the  members  of  this  court,  entirely 
disinterested,  divided  on  the  question.  Is  a 
very  significant  suggestion  that  the  pros- 
ecutors, like  the  dtssmting  Justices,  were 
not  actuated  by  malice,  or  acted  in  the 
matter  of  the  prosecution  without  proba- 
ble cause. 

In  the  case  of  Godfrey  v.  Sonlat,  33  La. 
Ann.  015,  the  defendants  were  sued  in  dam- 
ages for  a  malicious  prosecution.  It  was 
In  proof  that  Godfrey  bad  been  acquitted 
of  the  charge  brought  against  him,  and  his 
contention  was  that  his  discbarge  was 
proof  of  malice  and  of  want  of  probable 
cause;  but  this  court  held  otherwise,  and 
ruled  that  all  the  circumstances  under 
which  tbe  charge  had  been  made  should  be 
considered  In  determining  the  Issue  of  mal- 
ice re/  DOB.  In  that  case  thefoUowlng  rule 
was  announced:  **Tlie  mere  fact  that  the 
accused,  under  a  criminal  prosecution,  has 
been  acquitted,  does  not  entitle  him  to 
damages  against  the  prosecutor,  and  he 
should  recover  nono,  when  the  evidence 
shows  that  therewas  a  probable  cause  for 
the  prosecution,  and  no  malice  on  the  part 
of  the  prosecutor. " 

And  in  the  case  of  Plassan  v.  Lottery 
Co.,  34  La.  Ann.  246,  In  which  the  decision 
of  the  court  hinged  upon  similar  pleadings 
and  circumstances,  the  rule  was  affirmed 
In  the  following  language:  "In  a  suit  for 
damagestormallciuus prosecution,  the  pre- 
sumption of  want  of  probablecause  follow- 
ing from  the  acquittal  or  discharge  on  pre- 
liminary examination  of  tbe  accused  can 
be  successfully  rebutted  by  evidence  show- 


Digitized  by 


72 


SOUTHEBN  KEPOBTER,  Vol.  7. 


\Tig  that  the  party  provoking  the  prosecti- 
tton  acted  on  Information  reasonably  cal- 
culated to  cauee  and  lead  a  man  of  ordi- 
nary caution  and  prudence  to  believe,  or 
entertain  an  faoneBt  and  Btrong  suspicion 
of,  the  eulit  of  the  party  accused. " 

For  the  purposee  of  tblB  dlscuBslon,  It  Is 
fair  and  proper  to  consider  the  decision  In- 
voked by  the  iilaintlff,  as  his  allegation  of 
the  termination  of  the  prosecution  In  his 
favor,  as  forming  part  of  bis  pleadings, 
and  from  that  decision,  as  one  of  Ms  alle- 
gations, flows  theconcluelon  that  the  pros- 
ecution Is  not  alleged  to  have  been  actuat- 
ed by  malice,  or  Instigated  wlthont  prob- 
able cause.  Hence  we  hold  that  the  com- 
plaint on  that  branch  of  the  case  Is  defi- 
cient, and  that  It  cannot  be  the  legal  basis 
of  a  claim  for  damafces. 

2,  But  the  same  principle  does  not  apply 
to  or  control  that  part  ot  the  demand 
Tvhlch  Is  predicated  on  the  damageealleged 
to  flow  from  the  wrongful  Issuance  of  the 
Injunetlun  against  Barthe.  The  pivotal 
all^atton  on  that  branch  of  the  pleadings 
Is  that  the  injunction  obtained  by  the  city 
and  Its  al>ettorB  was  voluntarily  aban- 
doned, and  its  suit  discontinued  on  Its 
own  motion.  On  that  score  the  rule  Is 
firmly  Imbedded  In  our  jurisprudence  to 
the  effect  that  the  dissolution  ot  an  Injunc- 
tion is  prima  facie  evidence  that  damages 
have  been  sustained  by  the  defendant  in 
Injunction.  Florance  v.  Nixon.  3  La.  289; 
Hudson  V.  Plunket,  4  La.  624;  Whitehead 
V.  Tulane,  11  La.  Ann.  302.  In  the  latter 
case  the  ruling  was  as  follows :  "  In  an  in- 
junction suit,  where  there  Is  judgment  of 
nonsuit,  on  the  plaintiff's  being  railed 
and  not  appearing,  the  Injunction  bond  Is 
forfeited. "  In  the  cose  of  Conery  v.  Coons, 
88  La.  Ann.  S72,  the  following  rule  was 
adopted :  **  The  cllssotutlon  of  an  Injunction 
Ispr/ma  /ac/eevldence  of  an  injury  sustained 
by  the  party  enjoined,  and  entitles  hioi  to 
actual  damages. "  See,  also,  Barrlmore  v. 
McFeely,  32  La.  Ann.  1179;  Decoux  v. 
Lleuz,  33  La.  Ann.  392;  Estoplnal  t.  Fey- 
rouz,S7  La.  Aiin.477;  Wents  v.Bemhardt, 
Id. 636:  CanalCo.T.Touche,S8lA.Ann.3S8. 
In  the  last  case  Just  quoted  the  rule  was 
promulgated  thus:  "The  dismissal  of  an 
Injunction  suit  on  an  exception  is  equiva- 
lent in  law  to  a  judgment  decreeing  the  in- 
junction to  have  been  wrongfully  obtained. 
An  action  in  damapes  following  such  a 
Judgment,  by  the  defendants  in  the  Injunc- 
tion suit,  Involves  but  one  question,  and 
that  Is  the  quantum  ot  damages  to  be  al- 
lowed." 

If  the  rule  applies  to  a  case  In  which  the 
Injunction  was  disposed  of  by  means  of  an 
exception,  it  will  cert-alnly,  and  with  great- 
er foree,  support  a  claim  for  damages  In  a 
case  which  terminates  by  the  voluntary 
abandonmentof  the  plaintiff  In  injunction. 
HIb  action  can  be  reasonably  construed  as 
an  admission  orconfesBlon  that  the  writ 
had  been  wronftfully  obtained. 

The  city  and  its  alleged  abettorscan  find 
no  relief,  on  this  branch  of  the  case,  in  the 
contention  that  our  decision  In  the  case  re- 
ported In  41  La.  Ann.  — ,  6  South.  Rep. 
5.31,  justifies  the  presumption  that  the  writ 
was  not  obtained  with  malice  or  without 
probable  cause.  Even  If  the  rule  could  ap- 
ply to  a  case  ol  Injunction,— which  seems 


not  to  be  the  case  under  our  well-settled 
jurisprudence,— It  appears  from  the  plead- 
ings that  while  the  decision  in  questioa 
was  rendered  on  the  17th  of  December, 
1888,  the  Injunction  was  maintained  and 
enforced  until  the  15th  of  February,  1889. 
The  contention  of  appellees'  counsel,  that 
the  Inaction  of  the  city,  and  Its  failure  to 
shape  Its  course  on  the  decision  of  this 
court,  cannot,  under  the  pleadings,  be  con- 
sidered as  elements  of  damages,  because 
they  tti-e  not  specially  alleged,  Is  not  well 
founded.  After  the  recitals  hereinabove  re- 
ferred to,  ttie  petition  contains  the  follow- 
ing aTerments :  "That  said  prosecutions 
before  said  reeordw,  and  all  the  proceed- 
ings relating  thereto,  "said and  Injunc- 
tion, said  imprisonment,  in  loss  of  time, 
loss  of  buslDess,  distress  of  mind,  the  wan- 
ton and  reckless  and  unlawful  and  mall- 
clous  invasion  and  yiolatUm  of  petition- 
er's rights,  have  caused  him  actual  dam- 
ages to  the  extfflit  of  ten  thousand  dol- 
lars. "  (Italics  are  ours. ) 

It  would  seem  that  the  fact  of  the  Inac- 
tion of  the  plaintiffs  In  iDjunctlon.  alter 
the  decision  of  this  court  which  radically 
stripped  their  injunction  of  all  poBsIble  le- 
gality or  Justification,  Is  the  most  aggra- 
vating circumstance  In  the  whole  proceed- 
ings; and  it  must  be  considered  as  the 
strongest  cause  of  action  on  the  part  ot  the 
d^endont  in  Injunction,  whose  business 
continued  to  be  para^ved  long  after  the 
rendition  of  ajudgment  by  thecourtot  last 
resort,  which  had  Bettled  the  question  of 
its  legal  and  legitimate  character.  Our 
conclusion  Is  that  that  branch  of  the  de- 
mand is  amplysupported  by thepleadinga, 
and  that  thejudgmentappealed  from  must 
be  amended  accordingly. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Jadgment  appealed  from  be 
reversed, In  so  faras  It  dismisses  plaintiff's 
action  for  damages  on  cuxount  of  the  In- 
junction sued  out  against  him  by  the  city 
of  New  Orleans  and  the  other  defendants ; 
that  the  exception  ot  no  cause  of  action  as 
to  that  part  of  the  demand  be  overruled ; 
and  that  the  case  be  remanded  for  trial  on 
that  branch  of  the  case.  And  it  Is  further 
ordered  that  the  Judgment  appealed  from 
be  affirmed  In  so  far  as  It  dismisses  plain- 
tiff's demand  for  damages  on  account  of 
the  alleged  malicious  prosecution  before 
the  recorder;  costs  of  appeal  tobetaxed  to 
defendants  and  appellees,  all  other  costs  to 
abide  the  final  determination  of  tbe  cause. 

Belieuing  refttsed  January  90,  ISBOl 


Statb  ex  re/.  Fbsbet  t.  Kino,  Judge. 

(Supreme  Court  of  LouiMana.   Jan.  26,  189&) 

HAin>AHOB— To  JuDtciAi.  OmoxBS— Affkllats 
Oonm. 

1.  Jfiindamus  does  not  lie  to  eompel  a  district 

Judge,  who  has  afitrmed  a  judgment  sustaiDing  a 
plea  to  the  Jurisdiction,  to  pass  upon  the  merits  of 
the  oontroTersy  In  the  suit  brouRht  before  the 
lower  court.  Such  merits  are  not  before  him  for 
review  on  an  appeal  from  a  Jadgment  on  the  plea 
by  the  Inferior  tribunal. 

3.  An  appellate  court  tries  cases  before  it  only 
in  the  manner  and  to  the  extent  that  tbey  wera 
tried  below. 
(Sl/Uobus  hu  the  Court.) 
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B.  B.  FkfrmuBt  lor  relatrlx.  Respond- 
ent, In  pro.  per. 

Behwjdks,  C.  J.  TUB  is  an  application 
for  a  maBdamns.  The  relatrix  complains 
that  th&  district  judge  iUegally  refoses  to 
pass  upon  the  merrto  of  a  controveray 
pending  before  falm  on  appeal  from  a  city 
court;  tbat  his  duty  Is  to  determine  the 
matterat  Issueln  said  litigation ;  and  that 
hlb  failure  to  do  so  is  a  denial  of  Justice. 
The  district  Judge  returns  that  he  has  de- 
termined the  only  matter  broaght  op  for 
rpTlew,  by  affirming  the  Judgment  rendered 
briow;  and  be  r^era  In  amplification  to 
the  reason  assigned  by  blm,  in  writing, 
conclusive  to  bis  decree. 

It  appears  that  relatrlx,  claiming  to  be 
the  ownerot  certain  real  property  occupied 
by  one  Balfour,  Instituted,  before  a  city 
court,  proceedings  to  eject  him  therefrom, 
and  that  In  defense  he  claimed  to  have  a 
lease  thereto  for  one  year  more,  at  (32  per 
month,  and  thereupon  pleaded  to  the  Juris- 
diction of  the  dty  court.  After  hearing, 
the  def«ise  was  sustained,  and  this  suit 
dlBmissed.  The  plalntltt  then  appealed  to 
the  district  court;  and  tbedefendantjudge, 
to  whom  the  case  had  been  allotted,  con- 
cluded, after  hearing,  to  affirm  the  Judg- 
moit  appealed  from. 

It  Is  settled  by  repeated  rulings  of  this 
court,  that  whenerer,  In  an  ejectm^t  suit, 
tbed^endant  sets  up  a  lease,  the  city  court 
has  Jurisdiction  to  determine  of  the  exist- 
ence and  extent  of  such  lease,  and  to  take 
or  not  Jurisdiction  over  the  merits  of  the 
controversy,  according  to  circumstances. 
State  V.  Skinner.  83  Ia.  Ann.  146;  State  v. 
Voorhte0,84La.Ann.U42;  State  v.  Judge, 
37  La.  Ann.  880.  This  court  cannot  oe 
called  upon  to  determine  now  whether 
the  city  court  decided  correctly  or  not 
when  It  held  that  It  had  no  Jurisdiction, 
or  whetiier  the  district  court  erred  '^r  not 
Id  affirming  the  Judgment  complained  of. 
A  party  dissatisfied  with  the  Judgment  of 
a  city  court  refusing  tn  take  Jurisdiction  is 
not  wft  without  a  remedy.  He  can  appeal 
from  such  Judgment,  If  the  case  is  appeala- 
ble, and  have  It  reviewed  by  the  appellate 
tribunal,  which  would  be  bound  to  affirm, 
or  reverse,  and  then  remand. 

When  such  aconrt  has  passed  upon  such 
matter,  it  has  exhausted  Its  powers,  and 
it  cannot  be  asked  to  determine  the  merits 
of  the  controversy,  In  any  contingency, 
when  such  are  not  before  It  on  the  appeal. 
State  Monroe,  89  La.  Ann.  605, 2  South. 
Rep.  215. 

A  district  court  Is  both  an  appellate 
court  and  a  court  of  original  jurisdiction, 
vented  In  each  instance  with  marked,  dis- 
tinct attributione.  The  powers  which  It 
exercises  as  the  one  It  cannot  exercise  as 
the  other.  State  v.  Voorbles,  41  L>a.  Ana. 
MO,  S  South.  Rep.  821. 

An  appellate  court  tries  cases  before  It 
only  In  the  manner  and  to  the  extent  that 
they  were  tried  below.  Code  Prac.  arts. 
6!^,  896,  1129.  In  case  of  a  reversal.  In  a 
suit  like  the  Instant  one.  It  could  not  pass 
upon  the  merits  of  the  litigation,  for  the 
reason  that  the  merits  have  not  been  de- 
termined below,  and  would  have  to  re- 
mand. In  case  of  affirmance,  there  would 
be  no  merits  to  be  determined,  as  by  Its 


Judgment  the  district  court  would  simply 
say  that  the  city  court  was  right  In  declin- 
ing Jurisdiction.  Should  the  party  con- 
cluded by  the  affirmed  Judgment  sustain- 
ing the  plea  to  the  Jurisdiction  still  remain 
dlssatlsfled,  he  would  not  be  ranedUess. 
If  the  city  court  has  no  Jurisdiction,  the 
district  court  would  surely  have,  as  one  of 
original  Jurisdiction;  and  it  would  be  Its 
dut7  to  pass  upon  the  merits  of  the  eject- 
ment suit.  The  district  Judge  is  thra^ore 
b^ond  reproach. 

It  is  therefore  ordered  and  decreed  that 
the  application  herein  formaiH/aniaxbe  re. 
fused,  with  costs. 


Westznoboubb  Electrio  Co.  T.  Vestbrv 
AsBUR.  Co.  of  Toronto. 

(Supreme  Court  of  Iioutolana.  Jan.  8, 1800;) 
IvsDBAirca— Ths  Comtbaot— Amwnomaira 

or  LOHB. 

1.  Wbere  Mveral  poU<de8  u«  taken  oat  in  dif- 
ferent companies,  without  any  relation  to  eaoh 
other,  on  tbe  same  property,  they  are  Independent 
craitracta,  and  the  poUcy  in  one  company  cannot 
be  received  in  evfdenoe  to  explain  or  vary  what  Is 
oontalaed  in  the  other. 

2.  When  proper^  la  valued  at  $80,000,  and  an 
Insuranoe  effected  on  1-36  of  said  amoant,  and  there 
is  a  total  loss,  the  company  Is  responsible  for  the 
amoUDt  insured,  93,600,  upon  which  it  received  s 
premium.  The  policy  cannot  be  construed  to  mean 
that  the  Insurer  Is  liaole  only  for  1-80  of  theloaa. 

(iSyllobtu  bu  tTie  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Monroe,  Judge. 

Harry  H.  BaH,  for  appellant.  Farrar, 
JoDMB  A  KrattBtstttttt,  for  appellee. 

McEnbbt.  J.  This  la  a  salt  to  recover 
from  the  defendant  company  insurance  to 
the  amount  of  92,500  on  uie  plaintiff's  prop- 
erty. 

The  facts  are  as  follows:  In  theyearl887 
the  Southwestern  Brush  Electric  Light  ft 
Power  Company  of  NewOrleans  employed 
Charles  L.  Uhlhom,  insurance  broker,  to 
place  $90,000  of  Insurance  upon  their  plant. 
This  990,000  of  Insurance  was  placed  at 
various  times,  for  various  amounts.  In  va- 
rious companies;  the  pollelcs  l>elng  sub- 
stantially of  the  same  form  and  effect  as 
the  extracts  from  the  hereinafter  set  forth 
policies.  Prior  to  the  26th  of  March.  1888, 
9<S0,000  of  the  Insurance  expired  by  limita- 
tion, and  was  not  renewed.  On  the  26th 
of  March,  1888,  plaintiff  In  this  cause,  the 
Westlnghouse  Electric  Company,  under  a 
S.  fa.  from  the  circuit  court  of  the  United 
States,  levied  upon  all  the  property  insured 
belon^ng  to  the  Southwestern  Brush  Elec- 
tric Light  &.  PowerCompany.  Fifty  thou- 
sand five  hundred  dollars  of  the  then  exist- 
ing Insurance  was  continued,  pending  seiz- 
ure upon  the  property,  by  proper  indorse- 
ments by  the  companies  on  each  policy. 
The  other  99,500  of  existing  Insurance  was 
not  renewed,  because  the  companies  hold- 
ing policies  refused  to  renew  while  the  prop- 
erty was  under  seizure.  Onthelstof  May, 
1S88,  under  the  S.  fa.  aforesaid,  the  whole 
of  the  property  Insured  was  adjudicated  to 
the  Westinghouse  Klectric  Company,  plain- 
tiff in  this  cause,  and  the  then  existing  $50,- 
600  of  Insurance  was  continued  in  favor  of 
the  Westinghouse  Electric  Company,  as 


Digitized  by 


Google 


74 


SOUTHERN  HEFOBXBB,  Vol.  7. 


(La. 


ownen  of  the  property,  by  proper  Indorse- 
ments, such  as  those  which  appear  npon 
the  policy  sued  on  In  this  cause.  The  fol- 
lowittK  Is  the  manner  In  which  the  risk  was 
described  In  the  policies  maklns  tip  the 
$60,500  of  Insurance  tboB  continued  In  favor 
of  the  WestlnsfbouBe  Electric  Company: 
Springrfleld  InsuranceCompany :  "Against 
loss  or  damage  by  fire  to  the  amount  of 
92,600  on  one  thirty -sixth  of  each  of  the  fol- 
lowing Items:  On  their brick-alated build- 
ing, situated  on  Dryades  street,  between 
Unloo  and  Qravler  streets*  in  the  city  of 
New  Orleans,  and  known  as  the '  South- 
eastem  Brush  Electric  Light  &  Power 
Company,*  $6,000.  On  cUl  machinery,  en- 
gines, boilers,  appurtenances,  and  appli- 
ances used  In  said  work,  and  contained  In 
the  above-described  building,  $84,000,  with 
privilege  to  make  necessary  alterations 
and  repairs.  Other  concurrent  insurances 
permitted  without  notice,  untU  required." 
Phoenix  Insurance  Company:  "Against 
lora  or  damage  by  fire  to  the  amount  of 
$2,500,  or  26-900  of  each  of  the  following 
Items."  (Balance  same  as  above.)  Home 
Insurance  Company,  New  Orleans : 
"Against  loss  or  damage  by  fire  to  the 
amount  of  $26,000,  as  per  form  attached." 
(Balance  same  as  above.)  Hamburg  & 
Bremen  Insurance  Company :  "Against 
loss  or  damage  by  fire,  to  the  amount  of 
$3,600,  on  7-180  of  each  of  the  following 
Items."  (Balance  same  as  above.)  Home 
Insurance  Company  of  New  York : 
"Against  loss  or  damage  by  fire  to  the 
amount  of  $3,600,  being  36-900  In  the  fol- 
lowing risks  and  amounts."  (Balance 
same  an  above.)   Western  Insurance  Com- 

f»any  of  Toronto :  "  Description  contained 
n  original  policy  made  part  of  this  state* 
ment.  On  July  16, 1888,  the  property  was 
totally  destroyed  by  Are. 

Due  notice  of  loss  was  given  to  all  the 
companies,  and  proofs  of  loss  In  due  form 
of  law  were  transmitted  to  the  ddendant 
on  the  eth  of  Angnst,  1888.  Controversy 
having  arisen  about  the  amount  of  the 
loss,  arbitrators  were  appointed  hj  both 

ftarties,  and  on  the  16th  of  August,  188S,  the 
OSS  was  adjusted  bytheununimons  report 
of  these  arbitrators  at  the  sura  of  $75,413.75, 
of  w  hlch  $71 ,763.70  was  the  loss  adjusted  up- 
on the  machinery,  and  $3,650  was  the  loss 
adjusted  upon  the  building.  Thereupon 
the  plaintiff  demanded  payment  of  the  de- 
fendant of  the  full  amount  of  the  policy, 
the  sum  of  $2,500,  which  sum  defendant  re- 
fused to  pay,  and  this  suit  was  brought. 
The  defendant  denies  liability  until  the 
award  contained  In  the  condition  of  the 
policy  has  been  compiled  with.  Theabove 
statement  of  facta  disposes  of  the  objec- 
tion. 

The  defendant  sets  up  specifically  that 
the  liability  cannot  be  greater  than  1-36  of 
$re,413.75,  the  actual  value  of  the  properly 
destroyed  and  loss  Bustalned.  The  d(»end- 
ant  appeals.  The  plaintiff  has  filed  a  mo- 
tion to  amend  by  increasing  the  judgment 
tu  $2,600. 

The  policy  is  as  follows :  ' '  This  policy  of 
assurance  wltnesseth  that,  in  considera- 
tion of  thesum  of  fifty  dollars  net,  the  West- 
ern Assurance  Company  does  by  these  pres- 
ents cause  theSoutb western  Brush  Electric 
Light  and  Power  Company  and  their  le- 


gal representatives  to  be  assured  twenty- 
five  hundred  dollars  onl-S6thof  thefoltow- 
ing  risk  and  amounts,  as  per  printed  form 
attached  to  this  policy :  The  Southwest- 
em  Brush  Electric  Light  and  Power  Com- 
pany, on  their  brick-slated  building,  situ- 
ated on  Dryadeestreet,  between  Union  and 
Gravier  streets.  In  the  city  of  New  Orleann, 
and  known  as  the  '  Southwestern  Brush 
Electric  Light  and  Power  Company,'  $6,- 
(KX).  On  all  machinery,  engines,  boilers,  and 
appurtenances  and  appliances  used  in  said 
works*  and  contained  in  aboTe^e8eril>ed 
bnlldlng,  $84,000."  There  were  other  polt- 
clesin  different  companies  taken  out  on  the 
same  property  for  various  amounts.  The 
form  of  tnese  policies  were  offered  In  evi- 
dence, and  admitted,  ovct  the  objection  of 
defendant,  on  the  ground  that  they  were 
res  inter  alioa  acta,  and  Irrelevant.  Each 
policy  was  a  distinct,  separate,  and  Inde- 
pendent obligation,  and  it  had  no  reference 
whatever  to  any  other.  The  obligation 
in  one  could  not  explain  the  doubl»  and 
uncertainties.  If  they  existed.  In  the  other. 
This  evidence,  therefore,  was  improperly 
admitted.  Thelnsurancewos  l-30of  a  risk 
valued  at  $90,000.  The  policy  Is  plain  and 
unambiguous  in  language,  and  evident  la 
meaning.  The  plaintiff  insured  with  the 
defendant  company  property  to  the  value 
of  $2,500,  forwhich  risk  he  paid  a  premium 
of  $50.  The  language  employed  will  not 
admit  of  any  other  construction.  There 
was  a  total  loss  of  the  property  Insured, 
and  the  defendant  Is  responsible  for  the 
amount  of  the  Insurance  effected  on  the 
property,  and  upon  which  It  recdved  a 
premium.  Anyotherlnterpretatlonof  this 
policy  would  be  to  destroy  the  object  and 
purpose  of  this  policy  to  Indemnify  the  as- 
sured for  the  loss  sustained.  In  the  policy 
there  Is  no  stipulation  that  the  aosured 
shall  bear  any  portion  of  the  loss. 

The  Judgment  appealed  from  Is  therefore 
amended  so  as  to  allow  plaintiff  $2,500  as 
Indemnity  tor  the  loss ;  in  all  other  respects 
it  is  affirmed.  The  defendant  to  pay  costs 
of  appeal. 


BucceaiEdon  of  Gobrioan. 

(Supreme  Court  of  Louisiana.  Jan.  6,  tSOO.) 

PuiTiTiox— JmioMBXT— Clbricai.  Ebhob— Plba]>- 
iNO — WiLU — Res  Adjitsioata. 

1.  A  judgment  rendered.  In  a  psrtltloQ  suit, 
in  fovor  of  plslntlftft,  who  tre  thereby  correctly 
named,  and  against  the  only  defendant  therem, 
who  Ib  iocorrectlf  named  In  part,  is  a  valid  and 
binding  judgment  against  the  party  alleged  to 
be  oo-ow&er,  and  asked  to  be,  and  who  was,  cited. 
A  rule  taken  to  correct  the  clerical  error  commit- 
ted, although  superfluous,  may  be  made  absolute^ 
even  after  the  judgment  of  partition  has  been  ex- 
ecuted by  the  aale  of  the  proper^  held  in  indivis- 
ioo. 

3.  An  answer  filed  In  a  case  after  a  flnal  Judg- 
ment has  been  tberein  regularly  rendered  and 
signed  Is  entitled  to  no  notice. 

8.  Exceptions  of  estoppel  and  rea  fudicnta 
are  well  founded  to  a  suit  Drought  to  annul  a  will 
after  the  plaintiff  therein  has  freely  acknowledged 
the  capacitlea  of  the  legatees,  and  after  those  bavo 
beeu  judicially  recognized  as  such  by  a  judgment 
oontradictoriiy  rendered,  which  has  been  executed 
without  oppoftltloB,  which  has  passed  bvond 
view. 
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Appeal  rrom  civil  dletrict  court,  parfeta  of 
Orieana;  EL.Lja,  Judge. 

Posey,  KerA  Durignea,udy  for  T.  Byan, 
appellant.  tS:ambo/a^/7ocro0and£r. J. Affr- 
ra/,  fur  appoUeA. 

Bkruudez,  C.  J.  It  la  dlfflcnlt  to  an- 
nonnce  brl^ly  the  nature  of  the  compound 
proceedlnsa  In  which  the  judgment  ap- 
pealed from  waa  rendered.  The  main  ob- 
ject In  Tiow  may,  however,  be  stated  to  be 
the  homologation  of  a  partition,  and  the 
distribution  of  the  proceeds  of  Rivle  of  real 
estate,  In  furtherance  of  tlie  will  of  the  de- 
ceased. It  appears  that  theBurrlTinff  hue- 
band  xA  the  deceased  and  a  child  of  a^, 
claiming  to  own,  the  former  one-half,  the 
latter  one-fourth,  of  certain  real  estate, 
not  susceptible  of  a  convenient  division  In 
kind,  brought  suit  a^alnet  their  co-pro- 
prietor. Thomas  Ryan.anothcrchlldof  the 
deceased,  owner  of  the  rematnlng  fourth. 
He  waa  cited,  and  tailed  to  answer.  A  de- 
fault was  thim  taken,  and  subsequently 
confirmed,  af^atnst  him,  decreelnjir  the  sale 
of  the  property,  and  tbedlstrlbutionof  the 
proceeds  of  sale  as  prayed  for.  The  prop- 
erty was  advertised  and  sold,  the  proceeds 
l>dng  deposited  with  the  notary  for  distri- 
bution. At  this  stage,  Thomau  Ryan  filed 
an  answer  In  the  partition  proceedings, 
and  brought  salt  to  annul  his  brother's 
wfl],  to  which  exception  Is  nowtaken.  On 
the  T^usal  of  Thomas  Ryan  to  approve 
and  sign  the  act  of  partition  prepared  by  the 
notary,  the  surviving  husband  and  his  co- 
plalntftf  took  a  rule  on  him  to  homologate 
the  proposed  distribution.  As  defenses, 
he  urged  that  the  Judgment  of  partition 
was  a  nullity,  as  It  had  not  been  rendered 
against  him,  but  against  Stephen  Ryan ; 
that  be  had  filed  an  answer  to  the  peti- 
tion In  the  case,  which  had  not  been  passed 
upon ;  that  he  had  instituted  a  suit  to  an- 
nul the  will  of  his  mother,  which  was  pend- 
ing. The  plaintiff  In  rule  then  took  a  rule 
on  Thomas  Ryan  to  show  cause  why  the 
ludgmemt  of  partition,  containing  thecler- 
kal  error  charged,  should  not  be  correct- 
ed nunc  pro  tone  by  substituting  the 
name  " Thomas "  to  that  of  "Stephen," 
therein  found.  The  mle  to  homologate, 
that  to  correct,  and  the  exceptions  to  the 
suit  for  the  nullity  of  the  will  were  cumu- 
lated, and  tried  together.  The  district 
court  made  the  rules  absolute  homologat- 
ing the  partition,  correcting  the  error, 
uid  sustained  the  exceptions,  dlsmlsslBg 
the  suit  to  annul.  Thomas  Ryan  appeals. 

1.  The  first  question  to  be  considered  Is 
whether  or  not  the  Judgment  decreeing  the 
partition  Is  a  valid  Judgment,  binding  on 
Thomas  Ryan.  It  appears  beyond  doubt 
that  the  plaintiff  In  that  suit,  namely,  the 
husband  and  one  of  the  two  heirs  of  thede- 
ceased,  alleged  ownership  In  common  of 
eertcdn  pieces  of  real  estate  with  Thomas 
Ryan,  the  other  child  of  the  deceased,  by  a 
prevlona  marriage  with  Stephen  Ryan,  de- 
ceased: thatthey  asked  that  ThomasRyan 
bedted;  that  the  citations  issued  to  and 
were  served  on  Thomas  Ryan ;  that  Thom- 
as Ryan  was  the  only  defendant  In  the 
BDtt;  that  the  default  was  taken  against 
"the  def^dants;"  and  that  Judgment  on 
conflrmatlon  was  rendered  In  favor  of  the 
plaintiff  against  the  defendant,  naming 


him  as  "Stephen^Ryan,  Instead  of  "Thom- 
as" Ryan,  decreeing  the  partition  by  sale 
by  an  auctioneer  on  certain  terms,  and  dis- 
tributing tiie  proceeds,  one-halt  to  the  sur- 
viving husband,  one-fourth  to  his  co-plain- 
tiff, one  of  the  two  heirs  of  the  deceased, 
and  one-fourth  to  the  only  other  heir,  who 
was  Thomas  Byan,  but  who  was  named 
an  "Stephen"  Hyan,— his  father's  name. 
There  is  evidence  to  show  that  this  was  a 
clerical  error,  as  no  one  but  Thomas  Ryan 
could  have  been,  and  was,  the  defendant. 
It  is  manifest  that,  had  the  Judgment 
been  simply  one  In  favor  of  plaintiff  and 
against  defendant,  without  giving  any 
name,  It  would  have  been  a  valid  and  bind- 
ing Judgment,  for  the  plain  reason  that 
by  reference  to  the  petition  it  would 
hare  been  most  easily  ascertained  who 
the  plaintiffs  and  the  defendants  were.  Id 
cerium  est,  quod  certum  reddi  potest. 
Now,  Instead  of  omitting  the  names,  the 
Judgment  was  rendered  in  favor  of  plain- 
tiffs, naming  them  correctiy,  and  against 
the  defendant,  naming  htm,  incorrectiy, 
" Stephen "  instead  of  "Thomas"  Ryan.  A. 
Judgment  Is  always  read  by  the  light  of  the 
proceedings.  Referring  to  the  petition,  it 
would  have  been  easy  to  determine  that  a 
clerical  error  had  been  committed,  because 
the  defendant  named  in  the  Judgment  as 
"  Stephen "  could  not  have  been  any  one 
but  Thomas  Ryan,  who  was  the  only  de- 
fmdantln  tiie  case.  Namlngtfaedef«idaDt 
In  the  Judgment  waa  not  an  essMitial  req- 
uisite, as  the  Judgment  would  have  been 
valid  against  him  without  his  being  named 
at  all  therein.  It  therefore  follows  that 
the  mention  of  the  nameswassuperfiuous, 
and  that  the  judgment  must  be  read  as 
against  Thomas  Ryan,  the  only  defendant 
nuned  In  the  petition,  asked  to  be  cited, 
and  summoned  to  answer. 

The  rulings  invoked  by  Thomas  Ryan 
(Forraento  v.  Robert,  27 La.  Ann.  44.5;  Shel- 
ly V.  Dobbins,  SI  La.  Ann.  680)  show  that  a 
Judgment  which  contained  an  lmproi>er 
name,  the  Insertion  of  which  Is  the  result 
of  inadvertence,  may  be  corrected  by  a  mle 
taken  and  tried  contradictorily.  They  ac- 
knowledge, therefore,  the  validity  of  said 
Judgment,  as  a  Judgment  which  would  not, 
on  the  face  of  the  papers,  have  been  valid, 
could  not  be  corrected  at  all,  but  would 
have  to  be  ignored  as  a  nullity  patent  on 
the  record.  In  the  first  case,  the  judgment 
bad  been  rendered  against  J.  N.B.,  Instead 
of  F.  J.  R.  In  the  other,  it  had  been  ren- 
dered against  P.  L.  and  M.  W./jiso/ido,  in- 
stead of  P.  L.  and  M.  S.  Execution  having 
Issued  as  though  thejudgmenthad  correct- 
ly named  the  parties  condemned  to  pay, 
proceedings  were  taken  to  arrest  thesame. 
The  judgment  of  the  lower  court  In  the 
first  case  sustained  aruleto  quash  the  exe- 
cution, and  In  the  second  case  dissolved 
the  execution  issued.  On  appeal  the  tirat 
Judgment  was  affirmed,  and  the  second  re- 
versed; the  right  of  the  appellee  to  have 
the  clerical  error  corrected  being  reserved. 
Pretermitting  any  opinion  as  to  the  cor- 
rectness of  these  rulings,  It  is  apparent 
that  the  cases  in  which  they  were  made 
and  the  Instant  one  are  essentially  dissim- 
ilar. In  this:  that  the  execution  of  the  writs 
In  both  cases  had  l)een  arrested,  while  In 
the  present  controversy  there  was  no  writ 
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at  al],  but  only  a  lud8:ment  dlrectins  a 
sole,  aud  that  tbe  carrying  out  of  that 
Judgment  wa«  not  at  all  obBtructed  by 
Thomas  Kyan,  who  allowed  It  to  be  exe- 
cuted, and  who  was,  as  he  still  1b,  a  resi- 
dent of  the  parish  in  which  the  Judgment 
was  rendered  and  executed.  It  is  a  well- 
settled  principle  that  nu  action  lies  agalnot 
a  Judgment  voluntarily  executed  or  ac- 
quiesced in  by  the  debtor,  (Code  Proc.  art. 
667,)  or  when  the  debtor  has  been  guilty  of 
laches,  (Id.  art.  612;  Norris  t.  Friatoe.S  La. 
Ann.  646;  Swain  v.  Sampson.  6  La.  Ann. 
799.)  It  iaupon  this  prlncipletliat  theCode 
of  Practice  provides  that  a  party  against 
whom  a  Judgment  has  been  rendei'ed  with- 
out his  having  been  cited  cannot  demand 
its  nullity  when  such  party  was  present  In 
the  parish,  and  yet  suffered  tbe  judgment 
to  be  executed  without  opposing  the  same. 
Code  Prac.  art.  612.  Id  the  present  in- 
stance It  appears  from  the  record  that  tbe 

Sroperty  ordered  to  be  sold  to  effect  a  par- 
itton  was  advertised  by  the  designated 
auctioneer  as  property  belonging  to  the 
Bucces^on  of  the  deceased,  and  as  ordered 
to  be  sold  by  the  Judgment  in  partition 
rendered  in  the  matter.  The  defendant 
was.  and  still  la,  a  resident  of  the  parish 
of  Orleans,  in  which  tbe  Judgment  was 
rendered  and  executed.  Hetaas  not  shown 
that  good  conadence  was  opposed  tu  the 
execution  of  the  Judfrment.  and  that  he 
could  not  have  averted  Its  execution.  Nor- 
rlfl  V,  Frletoe,  3  La.  Ann.  646;  Swain  v. 
Sampson,  6  La.  Ann.  799.  Hewas  certain- 
ly guilty  of  fatal  laches,  and  cannot  be  re- 
lieved. 

2.  The  next  question  1b  whether  or  not 
the  plaintiffs  have  the  right  to  have  the 
Judgment  corrected  nunc  pro  tune.  This 
Inquiry  is  solved  by  tbe  mere  statement 
that,  as  the  particular  Judgment  was  valid 
and  binding  on  its  lace,  it  was  strictly  un- 
necessary to  correct  the  clerical  error  com* 
mitted  in  drawing  It  up,  and  that,  under  the 
very  autboritlea  relied  on  by  the  defendant 
111  rules,  thujudgmentcould  have  been  cor- 
rected Bummarily,  bat  contradictorily. 
Utile  per  tnattle  bod  rttlatar.  It  is  hardly 
necessary  to  say  that,  as  the  Judgment  was 
valid,  the  answer  filed  by  Thomas  Ryan, 
long  after  its  rendition  and  signature,  Is 
entitled  to  no  notice  whatever. 

8.  The  last  question  remaining  for  con- 
sideration relatestotbe  exceptions  filed  by 
the  hosband  andoDeottbetwobelre  to  the 
petition  of  Thomas  Ryan  for  the  nullity  of 
tbe  will.  The  averments  of  the  petitioner 
brutally  asperse  the  character  of  his  de- 
ceased mother,  by  accusing  herof  adultery, 
and  attempting  to  brand  herdanghterand 
his  Bister  as  an  adulterous  bastard, — the 
whole  on  the  ground  that  when  her  pre. 
tended  second  marriage  was  celebrated 
Stephen  Ryan,  his  father,  was  living.  The 
exceptions  pleaded  are  estoppel  and  res 
Judicata.  The  record  shows  that  at  tbe 
taking  of  the  Inventory  the  surviving  hus- 
band and  the  daugbter,  who  brousbt  the 
suit  In  partition,  assumed  those  qualities, 
as  well  as  that  of  the  legatees  under  the 
will  of  the  deceased,  and  that  Thomas 
Ryan  was  present  at  the  taking  of  the  In- 
ventory, voluntarily  signed  the  act,  rec- 
ognliingboth  in thosecapacitleH, although 
true  It  be  that  he  protested.  But  this  pro- 


test was  not  as  to  the  capacity  assumed 
by  the  husband  and  daugbter.  It  was  re- 
stricted to  the  alleged  fact  that  a  piece  of 
real  eatateand  some  moneynot  mentioned 
In  the  Invmtory  should  have  been  Included 
In  it.  It  also  Bhowa  that  although,  In  the 
petition  tor  a  partition,  theplaintlfmtiiere- 
In  had  fully  inserted  their  respect  i  ve  capac- 
Itlee  and  pretensions  under  the  will  of  tbe 
deceased  and  the  law,  and  although 
Thomas  Ryan  was  duly  dtad,  and  had 
every  opportunity  to  charge  counter  the 
claims  of  the  plalntilfs,  he  did  not  gain- 
say them,  but  allowed  a  Judgment  by  de- 
fault to  be  confirmed  and  executed  against 
blm  without  opposing  the  same.  The 
Judgment  thus  rendered  contradictorily 
with  him  recognizes  thecapadtiesand  pre- 
tensions of  the  plaintiff's  petition ;  and.  as 
It  has  not  been  appealed  from,  and  was 
signed  much  more  than  a  year  ago,  it  has 
acquired  the  force  and  ^ect  o!  a  Bovereign 
Judgment,  and  concludes  Thomas  Ryan 
absolutely.  It  is  good  that  the  month  of 
the  d^amer  be  closed. 

It  Is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  be  affirmed, 
with  costs. 


BniNElUN  T.  HlTTQHS. 

{Supreme  Coruirt  of  Loxiitiana,  Jan.  S,  1890.) 

Nsv  Tbul— Bjbmovai,  ot  Jddob— Fabtitiox— 

Jdbisdictioh. 

1.  The  trial  of  a  MUM  having  been  commenced, 
and  a  portion  of  tbe  evidence  taken,  when  the  sit- 
ting Judge  wu  displaced  by  tbe  appointment  of  his 
successor,  a  question  was  raised  by  the  defendant 
as  to  his  right  to  reauire  a  trial  ds  novo.  Held, 
that  the  reiDtroductloD  of  the  testimony  that  waa 
adduced  before  the  judge  ex  t^Hcio  was  aU  tlu  de- 
faiidaDt  could  require. 

i.  Tbe  plaiauff,  being  the  adjudicatee  of  oer- 
talQ  property  at  a  judiciu  sale,  to  effect  a  partition 
thereof  amoog  the  heirs  of  a  deceased  person,  and 
having  received  an  authentic  act  thereto,  is  the 
holder  of  a  Just  and  translative  title,  and  entitled 
to  a  Judgment  in  a  petitory  aotioa  against  •  poa- 
•easor  without  tiUa  • 

&  The  second  district  court  of  the  parish  of  Or- 
leans had  jurisdiction.  In  18T8,  to  order  a  partition 
of  property  of  a  succession  between  tbe  widow  u-ai 
hefra  of  a  deceued  person,  under  administration 
therein. 
(Syllabia  by  the  CoiirW) 

Appeal  from  civil  district  court,  paiiBh 
of  Orleans ;  Elus,  Judge. 

Alfted  Goldthwaite,  for  appellaat, 
Bayne,  Den^re  &  Bayne  and  Buck^  Dinket- 
spiel  A  Bart,  for  appellee. 

Watkinb,  J.  ThlB  Bult  is  the  sequel  of  a 
protracted  litigation  between  tbeee  par- 
ties, which  has  been  the  subject  of  numer- 
ous adjudicatlonB  by  this  court.  1  South. 
Rep.  300,  308.  It  is  a  petitory  acttoD,  in 
which  the  plaintiff  claims  the  ownershipof 
a  pleceof  real  estate,  and  thebulldlngsand 
improvements  thereon, situated  at  thecor- 
ner  of  First  and  Division  streets  In  this 
city,  by  virtue  of  an  act  passed  before  Oc- 
tave Morel,  notary  public,  on  the  17th  of 
June,  1878,  In  pursuance  of  an  adjudication 
made  by  P.  J.  Hpear,  auctioneerin  the  suit 
of  Robert E.  Uuyghe  v.  Alberto.  Huygbe  et 
al.,  in  tbe  late  second  district  court  of  the 
pariBh  ol  Orleans,  In  certain  partiUon  pro- 
ceedings. 
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The  defendant's  counsel  first  fl1e<1  three 
eiceptlons:  (1)  No  cause  of  aetlon;  (2) 
nrematnrlty  of  action ;  (3)  no  jurisdiction. 
They  haTinfc  been  oTemiled.  he  answered, 
and  pleaded  the  fcoieral  Issue.  On  the 
trial  there  was  Jud^ent  In  favor  of  the 
plaintiff,  decreeing  him  to  hare  been  the 
Icfcal  owner  of  the  proper^fn  controTero^ 
since  the  17th  of  June.  1878,  with  the  im- 
provements thereon,  and  that  the  proper- 
IT  was  acquired  hy  him  by  the  act  of  sale 
fet  out  In  the  petition.  It  further  decrees 
that  defendant  do  surrender  the  poBses- 
Bion^and  pay  to  the  plaintiff  the  reata  and 
RTennes  of  the  i»oper^  at  the  rate  of  930 
per  month  for  each  and  ereiy  month  since 
November  2, 1878,  until  the  delivery  of  pos- 
sesHion.  with  Interest.  Ddendant  has  ap- 
pealed. 

1.  The  brlri  of  defendant's  counsel  con- 
Uilnfl  a  concesslAn  which  virtually  disposes 
of  tlie  flrHt  two  exceptions.  It  Is  as  fol- 
lows: "The  exceptions  to  the  petltlou  of 
no  cause  of  action  and  prematurity  of  ac- 
tion had  been  filed  under  what  was  sup- 
posed to  be  the  Jurisprudence  of  the  state 
at  that  time.  The  partition  suit  in  which 
Brinkman  acquired  title  was  an  original 
suit  in  the  late  second  district  court  for  the 
parish  of  Orleans.  The  cases  of  Boutte  v. 
BouttA,  80  lui.  Ann.  181,  and  Buddeclce  v. 
Buddecke,  31  La.  Ann.  672,  were  the  latest 
expressions  of  this  tribunal,  and  were  relied 
upon  by  the  pleader  to  sustain  bis  excep- 
tions. The  case  of  Levy  v.  Hltsche,  40  La. 
Ann.  500, 4  South.  Rep.  472,  was  not  decided 
untilMay,18SR,afterthlBcaRehad  beencon- 
tlnuMl  until  December,  1888,  in  the  court  a 
quo.*  The  Inference  Is  thatslnce  the  opin- 
ion was  rendered  In  Levy  v.  Hltsche,  there 
ran  be  noquentlon  as  to  the  Jurisdiction  of 
tlie  second  district  court  of  the  pariah  of 
Orieans  In  the  matter  of  the  partition  suit 
and  proceedinjn  through  wlilch  plolntlff's 
tltlewaaderlved.  Therefore  the  exceptions 
were  correctly  overruled.  It  Is  perhaps 
worthy  of  observation  that  theground  as- 
ftlioied  In  defendant's  motion  tor  the  pre- 
maturity of  this  action  is  that  same  was  In- 
stituted before  plaintiff  had  discharged  the 
Jadsmentalieliad  obtained ajpalnst  hlmfor 
the  rents  and  rerennesof  the  property  dur- 
InKthe  period  of  its  occupancy.  Huyghev. 
Brinckman,S7La.Ann.240.  BntBrincknian 
avHlled  himself  of  a  suKgestlon  and  reser- 
vation of  this  court  made  in  the  case.  (38 
La.  Ann.  836,)  and  enjoined  the  execution 
of  that  Judgnient,  in  order  to  obtain  a 
stay  of  proceedings  untU  his  rights  could 
be  ascertained  and  determined.  Mrs. 
Hnyvrhe  sought  to  arrest  these  Injunction 
proceedings  by  mandainus,  but  that  relief 
was  refused.  State  t.  Judge,  39  Ala.  Ann. 
99. 1  South.  Rep.  300.  All  of  these  opinions 
clearly  indicate  that  the  rights  of  the  par- 
ties litigant  touching  the  titie  as  well  as 
the  rents  of  the  property  must  find  solution 
In  this  form  of  action. 

2.  ItnppearHfrom  the  record  that  the  case 
was  taken  upfor  trial  on  the  26th  of  April, 

Judge  TI880T  presiding;  and  consid- 
erable testimony  was  taken  before  the 
VAme  Judge.  Again,  on  the  10th  of  May, 
18SS,  the  trial  was  proceeded  with ;  and 
additional  testimony  was  taken  before  the 
same  Judge.  On  the  Uth  uf  December.  1888, 
the  COM  was  again  called  for  trial,  the 


sameto  be  proceeded  with  as  an  open  case, 
before  Judge  Ellbi;  he  having  In  the  in- 
terim superseded  Judge  Tissot.  At  this 
Juncture,  and  before  proceeding  with  the 
trial,  counsel  for  the  defendant  objected  to 
the  trial  as  of  an  open  case,  and  Insisted 
upon  a  trial  de  novo,  because  of  thechanfi^ 
In  the  personnel  of  the  court;  but  this  ob- 
jection was  overruled,  and  counsel  resra^ed 
a  bill  of  exceptions.  The  counsel  for  plain- 
tiff then  offered  and  filed  In  evidence  anew 
tJie  parol  and  documentary  evidence  that 
had  been  previously  offered  In  evidence. 
The  argument  pressed  here  In  support  of  the 
defendant's  right  to  a  trial  de  novo  la  that 
counsel  had  framed  hie  answer  with  a  view 
to  the  Jurisprudence  respecting  thejurlsdic- 
tlon  of  the  second  court,  as  It  was  prior  to 
the  decision  of  Levy  t.  Hltsche,  and  that 
the  fault.  If  fault  there  was  in  doing  so,  was 
In  no  wise  attributable  to  the  defendant 
personally,  and,  as  the  case  Is  one  of  great 
hardship,  she  ought  not  to  suffer  the  con* 
sequences  thereof.  The  record  shows  that 
the  detendant's  answer  was  filed  on  th» 
25th  of  November,  1887,  some  months  prior 
to  the  decision  of  Levy  t.  Hltsche,  It  is 
true;  but  the  record  falls  to  show  that 
counsel  demanded  the  right  to  a  trial  de 
novo  for  the  purpose  of  reforming  his 
pleadings,  or  of  supplem^ting  his  answer, 
nor  did  he  traider  any  supplemental  an- 
swer, disclosing  any  new  or  additional  de- 
fense or  title  to  the  property  In  the  defend- 
ant. A  trial  de  novo  did  not  Imply  any 
such  thing,  necessarily.  The  case  counsel 
relies  upon,  Ealer  v.  Freret,  11  La.  Ann.  465, 
does  not  go  to  that  exttoit.  At  the  begin- 
ning of  thetrialof  thatcase  before  the  retir- 
ing Judge  all  the  testimony  had  been  Intro- 
duced, evidence  closed,  and  aportionol  the 
argument  heard.  When  bla  saccewor  cum- 
mmced  the  hearing,  plalntifTs  eounsd  op- 
posed any  further  proceedings,  and  de- 
manded that  the  testimony  should  be  of- 
fered anew.  This  request  was  refused  by 
the  Judge  a  qao,  and  this  court  held  his 
ruling  erroneous.  But  the  spirit  of  that 
decision  was  complied  with  by  plaintlfi's 
counsel  in  this,  In  offering  anew  on  the  last 
trial  all  the testlmonythatwas offered  and 
filed  on  the  first.  WeOiinkthe  judge  prop- 
erly overruled  the  defendant's  objection. 

3.  On  the  merits,  the  sole  question  for  us 
to  determine  Is  whether  the  plaintiff  ac- 
quired a  good  and  valid  tItie  to  the  prop- 
erty In  dispute  by  virtue  of  the  adjudica- 
tion at  public  auction.  In  the  partition  pro- 
ceedings above  recited,  on  the  17th  of  June, 
1878.  The  Judge  below  thought  he  did,  and 
so  decided.  In  Hnyghe  v.  Brinlcmau,  88 
La.  Ann.  886,  the  possessory  action,  on  Its 
second  hearing  in  this  court,  the  leading 
and  Important  facts,  as  appertaining  to 
the  source  and  character  of  the  defendant's 
possession  of  the  property,  as  owner,  an- 
tecedent to  his  surrender  thereof  under  a 
prior  decree  of  this  court,  are  recited. 
The^  are  extracted  from  the  same  record 
that  la  now  before  ua.  Those  pertaining 
to  Brinkman's  title  are  as  follows,  vli. : 
That  he  purchased  the  property  at  a  par- 
tition sale  made  between  the  helre  of  Rob- 
ert Hnyghe,  the  former  husband  of  the 
defendant,  who  continued  In  possession 
afttjr  his  death.  This  sale  and  adjudica- 
tion occurred  on  the  Ist  ol  June,4878;  and 
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the  partition  proceedings  were  dnlyhomol- 
Ofcated,  not  withstanding  the  defendant's 
opposition  thereto.  Tbereupon  a  formal 
tide  waa  executed  In  the  presence  ot  Octavo 
Mord,  notary,  on  the  17tta  of  July,  1878, 
and  dellTered  to  plaintiff,  as  pnrchaaer. 
He  then  procured  a  writ  of  ejectment,  and 
dlapossesBed  the  defendant.  Huyghn  v. 
Brinkman,  34  La.  Ann.  831.  Subsequent- 
ly, Mrs.  Huyghe  was  restored  to  posses- 
sion by  a  decree  of  this  court.  Huygho  t. 
Brlnckman,  87  La.  Ann.  240.  This  title  ot 
the  plaintiff,  Brinkman,  is  perfect  In  form, 
and  recites  all  the  necessary  elements  of  a 
valid  sale ;  and  he  Is  shown  to  ha  ve  paid  a 
large  portion  of  the  price  In  cash,  and  to 
have  executed  notes  for  the  residue.  It  Is 
In  form  an  authentic  act,  and  three  of  the 
belrs  of  the  deceased  signed  it.  It  pos- 
sesses all  of  the  Insignia  ot  a  just  title.  In 
the  sense  of  Kev.  avll  Code,  arts.  8484- 
S486.  The  d^endant,  Mrs.  Huyghe,  was  a 

f>arty  to  tlie  partition  proceedinsB,  and 
itlgated  her  rights  in  the  second  court 
with  the  plaintiff  by  opposing  their  homol- 
ogation, and  otherwise.  To  those  pro- 
ceedings Brinkman  was  a  stranger,  and 
only  became  connected  therewith  as  the 
adludlcateeof  the  property.  Thepartltion 
eaie  was  made  In  pursuance  of  a  judgment 
of  the  second  court ;  and  the  decree  of  the 
aame  court  homologating  the  partition 
proceedings,  in  terms  declared  that  the 
act  of  partition  passed  before  Octave 
Morel,  notary  public,  on  the  12th  of  July, 
1878,  be,  and  the  same  Is  hereby,  declared 
to  be  as  binding  to  all  parties  to  this  suit 
as  If  same  had  been  signed  by  the  defoid- 
unt  In  the  above  rule,  Mrs.  Widow  Anne 
Huyghe."  All  of  the  proceedings  were 
taken  and  determined  In  tlie  Succession  of 
Bobert  Hayghe,  deceased,  and  contradic- 
torily with  and  against  hie  widow  and 
heirs.  The  second  district  court  for  the 
parish  of  Orleans  bad  undoubted  Jurtsdlc- 
tdon  of  the  Succession  of  Huyghe,  and  of 
the  partition  flult  and  sale;  and  Its  Judg- 
ment and  decree  ther^  rendered  were 
valid,  legal,  and  binding.  Since  the  decis- 
ion of  this  court  in  Levy  v.  Uitscfae,  40  La. 
Ann.  600,  4  South.  Kep.  472,  this  has  not 
been  an  open  question. 

Our  conclusion  Is  that  the  plaintiff  haa  a 
good  and  valid  title  to  thu  propertyin  dls- 

£ute,  and  that  thejudgment  appealed  from 
I  correct. 

Judgment  affirmed. 

Rehearing  refused  Pebrumry  10, 1890. 


McCle.ndon  v.  Bradford. 

(Supreme  Court  of  LmiiHana.  Jan.  S,  1890.) 

PRISCIPAI.  ASD^  AOBHT — DbBD — Const  DERATION. 

1.  An  agent  canootacquire  an  interest  adverse 
to  his  principal.  If  be  purofaases  property  of 
whicb  he  has  the  managemeDt,  and  which  belongs 
to  his  principal,  he  must  be  considered  as  holding 
it  as  conatroctive  trust  for  his  principaL  Be  can- 
not  deny  the  title  of  the  principal  to  the  property 
of  whion  he  has  the  agency,  nor  can  be  dispute  the 
oapacity  of  the  principal  to  sue. 

a.  A  counter-lQtter,  retained  by  the  agent  who 
sella  proi>erty  for  bis  principal,  showing  that  a 
less  sum  was  received  than  that  actually  expressed 
In  the  deed,  has  no  effect  against  the  prtnolpal,  not 


a  party  thereto,  who  mm  to  recover  tbe  prloe  «d 

the  property. 
(SyOabuM  by  the  Court) 

Appeal  from  civil  district  court,  pariah 
ofOneans;  King,  Judge. 

Singleton,  Browne  &  Cboate,  for  appel- 
lant.   W.  S.  ParkorsoD,  for  appellee. 

McEnrrt,  J.  The  plalntttf  sues,  as  the 
administratrix  of  herhueband'a  succession, 
to  recover  from  the  defendant  the  sum  of 
$8,000.  the  value  of  certain  lands  illegally- 
sold  by  defendant  as  the  agrat  and  attor- 
ney of  said  anccession.  The  defense  Is  a 
general  denial,  the  prescription  of  five  and 
ten  years.  He  specially  denies  that  the 
plaintiff  istheadrolnistratrixof  the  succes- 
sion of  McClendon,  and  has  any  authority 
to  bring  this  suit.  Healso  alleges  that  he 
purchased  the  scrip  with  which  the  land 
waa  located  at  the  succession  sale  ot  Ro- 
sanna  Harris,  for  the  benefit  of  the  firm  ot 
R.  H.  &  J.  L.  Bradford,  of  which  the  de- 
fendant was  a  member;  that  patents  for 
said  land  issued  to  said  firm,  who  had  a 
righttodlsposeof  said  land;  andthatsaid 
firm  sold  the  same,  and  Is  in  no  way  ac- 
countable to  the  succession  ot  UcQendon 
for  the  proceeds  of  the  sale. 

The  following  tacts  are  conelualvely  es- 
tablished by  the  record :  R.  H.  Bradford, 
an  attorney  at  law  and  land  agent,  and 
the  brother  of  the  defendant,  had  for  col- 
lection, in  scrip,  the  land  claim  against  the 
federal  government  of  the  heirs  of  Rosanna 
Harris  and  J.  B.  McClendon,  each  for  640 
acres.  In  1870thedefendant  formcdapart- 
nershlp  with  hie  brother,  R.  H.  Bradford; 
and  this  firm  undertook  the  colleetion  nud 
location  ot  the  scrip  for  ttie  suecesslon  of 
McClendon,  which  had  become  the  owner  of 
the  same  through  the  purchase  by  J.  B. 
McClendon,  In  hla  llfe-flme,  ot  the  Interest 
of  the  heirs  of  Rosanna  Harris.  Although 
It  is  denied  with  vigor  and  earnestness, 
and  with  apparent  sincerity,  we  are  satis- 
fied, from  the  correspondence  ot  the  defend- 
ant with  the  heirs  of  Rosanna  Harris,  the 
widow  McClendon.  and  ber  attorney,  O.  V. 
Amirar.  that  Le  had  been  Informed  of  the 
purchase  of  the  Rosanna  Harris  claim  by  J. 
B.  McClendon,  and  that  enid  land  firm,  R. 
H.  &  J.  L.  Bradford,  engaged  to  obtain 
the  scrip,  and  locate  the  same,  for  one-half 
thereof,  for  the  succession  of  McClendon . 
The  contract  ot  R.  H.  Bradford  with  the 
heirs  of  Rosanna  Harris  and  J.  B.  McClen- 
don was  for  35  per  c«it.  The  authority 
of  said  firm  went  no  further  than  to  locate 
the  scrip.  It  had  no  authority  to  sell  the 
land  selected,  and  upon  which  the  scrip 
was  located.  The  Buloctlons  were  made  in 
Nebraska,  and  the  land  sold  by  the  defend- 
ant for  five  dollui-s  per  acre;  patents  tor 
the  same  having  itufued  to  the  firm  of  R. 
H.  &  J.  li.  Bradford,  in  pursuance  otthrir 

Eurch&se  of  tlie  land  claim  of  Rosanna 
[arris  at  succession  sale.  The  claim  of 
McClendon  was  satisfactorily  adjusted 
and  accounted  for  to  the  succession  of  Mc- 
Clendon by  thedefendant.   There  has  been 

SrotrnctcHl  delay  In  settling  the  Rosanna 
[ari-Is  land  claim, caused  in  somemeasure 
by  the  parties  in  Interest  falling  to  com- 
municate with  each  other,  wid  the  tcbilure 
on  the  part  ot  the  succeaelon  ot  McClendon 
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to  ftintleb  proof  of  ownerabtp  of  the  Bo- 
sanna  Harrie  claim, so  tlmt  paten tefor  the 
selected  land  could  Issue  to  said  succession. 

T7nder  these  circnmstances,  It  was  but 
natural  lor  the  defendant  to  beome  impa- 
tient. TblB  firm  has  expended  labor,  time, 
and  money  in  the  prosentlon  of  the  claim ; 
and,  to  save  his  flrm  these  expenditures,  he 
oodoubt  thought  It  expedlmt  to  purchase 
the  claim  of  Rosanna  Barrls  at  the  succes- 
Blon  sale.  But  as  the  agent  and  attorney, 
at  first,  of  the  heirs  of  Eosanna  Harris, 
andafterwardsof  thesuccesslonof  McClen- 
don,  the  land  flrm  of  R.  U.  &  J.  L.  Brad- 
lord  could  not  acquire  any  title  adverse  to 
the  interest  of  either.  The  title  they  ob- 
tained to  said  Rosanna  Harris  land  claim, 
and  through  which  they  had  obtained  pat- 
ent, issued  to  them  as  the  owners  of  the 
same,  must  Inure  to  the  benefit  of  the  par- 
ties whom  they  represented.  It  was  a 
constructive  trust,  which  they  held  for  the 
benefit  of  their  principal.  Rlngo  t.  Binns, 
10  Pet.  270;  Mlchoud  t.  Oirod.  4  How.  603 ; 
Meeker  t.  Yoi^,  13  La.  Ann.  18;  Downard 
v.  Hadley,  18  N.  E.  Kep.  457. 

The  deed  In  the  record  shows  that  the 
land  waa  sold  by  defendant  for  five  dollars 
per  acre.  A  counter-letter  was  retained  by 
R.  H.  ft  J.  L.  Bradford,  stating  that  the 
land  sold  for  a  less  sum  than  that  ex- 
pressed in  the  deed  aa  Its  price.  This  was 
offered  in  evtdenee  by  defendant,  and  re- 
jected. This  letter  could  have  no  effect 
against  thesuccessinn  of  McClendon,  which 
was  a  stranger  to  the  sale.  This  suit  is 
for  the  purpose  of  obtaining  the  price  of 
the  property  illegally  sold,  and  the  firm  of 
R.  H.  &  J.  L.  Bradford  cannot  be  beard 
to  atl^^  a  different  price  from  that 
stated  ta  the  deed.  There  isno  evidence  In 
the  record  that  the  land  was  worth  any 
more  or  less  than  that  lor  which  It  was 
sold.  The  price  stated  lu  the  deed  must 
therefore  be  accepted  as  the  value  of  the 
property. 

Since  the  demand  made  upon  the  defend- 
ant, and  the  institution  of  this  suit,  the 
necessary  time  lor  prescription  has  not 
run. 

There  la  no  error  In  the  Judgment  ap- 
pealed from,  and  It  Is  therelore  affirmed. 

Btfiearing  rafnied  Febrauy  10^  18BQ, 


Dhrrwooo  t.  His  Cbeoitobs. 
{Supreme  Court  nf  LouMana.  Jan.  6,  1890.) 

LlMTTBD  FaRTNBRBHIPS— InSOLVIKOT. 

1.  In  insolveacy  proceedingB  to  wind  up  the 
bnaineM  of  ao  insolvent  commerotal  partnership, 
E  partner  in  cnrnmendam,  wbo  claims  to  be  a  cred- 
itor of  his  copartner,  does  not  occupy  a  different 
and  better  position  than  a  full  or  active  partner, 
Sod  hence  he  cannot  be  allowed  to  enforce  a  pled^, 
nantad  to  him  by  his  copartner,  on  the  latter's 
lormet  share  of  the  partnership  property. 

a.  HIa  riffbts  as  a  creditor  of  b»  partner  in- 
dlvldDBlly  must  be  subordinated  to  those  of  cred- 
itors of  tAe  partnership. 

8.  In  liquidatineao  insolvent  oommerclalpart- 
aenhlp,  the  only  differenoe  between  a  partner  in 
commeiidam  and  an  active  iiartner  consiBts  in  the 
former's  immunity  from  llablU^  for  the  debu  of 
the  concern  beyond  the  sums  wmoh  he  has  agreed 
to  f  Ornish  by  his  oontract. 
{SuUabua  by  the  Court.) 


Appeal  from  dvfl  district  court,  parish 
of  Orleans;  Ellis,  Judge. 

Frank  N.  Butler,  for  appellant.  Rice  Jt 
Armatroagt  for  a^irallee. 

PooHX,  J.  This  appeal  Involves  the  dts- 
CQSslon  of  the  validity  of  a  pledge  granted 
by  the  Insolvent  to  Francis  Martin,  his 
partner  in  com/nenefam.  on  all  olthelnsolv- 
ent's  share  In  the  partnership  property, 
to  secure  an  Indebtedness  of  $5,000.  The 
contest  is  between  the  partner  io  com- 
mendam,  as  a  creditor  of  tlie  Insolvent  In- 
dividually, and  the  creditors  of  the  part- 
nership. Thepartnerin  commeocfafa  pixMB- 
ecutes  this  appeal  from  a  Judgment  which 
refused  to  recognise  and  enforce  his  rights 
of  pledge. 

The  pertinent  facts  are  as  follows:  A 
pre-existing  partnership,  carrying  on  the 
business  of  nianafacturing  doors,  blinds, 
sash,  etc.,  under  the  style  and  name  of  the 
"  Enterprise  Sash,  Door  ft  Blind  Factory/' 
and  composed  ol  Alexander  Smith,  Fran- 
cis Martin,  and  Philip  W.  Sherwood,  waa 
dissolved  In  the  early  part  of  November, 
1887  and  Sherwood  bought  oat  Smith's  in- 
terest in  the  concern  for  $5,000  cash,  which 
be  paid  with  money  loaned  him  by  Martin. 
Immediately  thereafterSherwood  executed 
an  act  of  pledge  of  his  two-thirds  Inter- 
est In  the  factory  in  favor  of  Martin,  to  se- 
cure hts  I&debtedness  ol  $6,000  to  the  lat- 
ter. Onthe  same  day  ttaetwo  entered  Into 
a  copartnership,  under  an  authentic  act, 
with  Martin  as  a  partner  ia  eommeadamt 
to  continue  the  same  kind  of  business,  un- 
der the  same  style  and  name  as  heretofore. 
In  the  new  business,  Sherwood  contributed 
his  undivided  two-thirds  Interest  in,  and 
Martin  his  third  ol,  the  factory,  with  a 
stipulation  of  equal  shares  In  profits  and 
lomes,  limiting  Martin's  losses  to  his  con- 
tribution. On  the  10th  of  April,  1888,  Sher- 
wood made  a  surrender  of  the  fartnershlp 
assets,  and  a  syndic  was  appointed  on 
June  6,  18S8.  Martin's  claim,  under  its 
terms,  and  In  accordance  with  the  act  of 
pledge,  having  matured,  he  obtained  an 
ex  parte  order  on  June  12, 18S8,  for  the  sale 
of  Sherwood's  Interest  In  theconcern,  which 
had  been  pledged  to  him.  B^ore  a  ule 
could  be  effected,  his  proceeding  was  en- 
Joined  bythe  syndic  on  numerous  grounds, 
one  of  which  was  that  as  Martin  was  a 
partner  hispledgewasof  no  effect  towards 
the  creditors  of  the  partnership.  The  syndic 
having  thereafter  proceeded  to  a  sale  of  all 
the  assets  of  the  concern,  he  presented  an 
account,  on  which  he  placed  Martin  as 
an  ordinary  creditor  only.  By  way  of  op- 
position, Martin  ui^red  his  rights  of  pledge 
on  the  proceeds  of  two-thirds  of  the  part> 
nership  assets.  Whereupon  Shakspeare, 
Smith  &  Co.,  creditors  of  the  partnership, 
opposed  Martin's  right  of  being  considered 
as  a  creditor  of  the  partnership  at  all  on 
the  ground  that  he  was  only  a  creditor  of 
Sherwood  jlndivldually.  The  various  op- 
posltlonB  and  the  Injunction  proceedings 
were  consolidated,  and  tried  together,  re- 
sulting in  Judgment  by  which  the  syndic's 
injunction    was    perpetuated,  Martin's 

{>Iedge  waa  denied  and  rejected  In  so  far  as 
t  could  anect  the  rights  of  the  creditors 
ol  the  partnership,  his  opposition  dls 
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missed,  and  the  opposil^on  o(  Shakspeare, 
Smith  &  Cu.  maintained. 

Frum  the  foregoing  statement  of  facts, 
tested  under  weU-settled  prlnctpleB  of  law 
and  of  jurisprudence, itlsapparenttbattbe 
Judgment  thus  rendered  is  correct  in  every 
particular.  The  fallacy  of  appellant's  con- 
tention cunslsta  in  his  assuming  the  atti- 
tude of  a  third  party,  or  of  a  stranger,  In 
deallngwlth  the  Insolvency  proceedings  of 
Philip  W.  Sherwood,  for  the  purpose  ol 
tvlndlng  up  the  business  of  the  concern 
known  as  the  "Enterprise  Sash,  Door  ft 
Blind  Factory."  It  Is  elementary  In  com- 
mercial law,  as  well  as  under  the  prorls- 
ion  of  the  Civil  Code,  that  "the  partnei^ 
ship  property  is  liable  to  the  creditors  of 
the  partnership,  in  preference  to  those  of 
the  Individual  partner."  Article2823.  And 
for  such  purposes  the  partner  to  commen- 
dtua  is  no  totter  position  than  an  active 
partner.  As  a  member  ot  an  Insolvost 
partnersblp,  his  only  Immunity  consists  In 
the  restriction  of  his  liability  tor  the  debts 
of  the  concern  to  the  amount  which  hehad 
agreed  to  furnish  by  his  contract.  C^vU 
Code,  art.  2N42. 

A  partnership  with  a  partner  fn  com- 
mendam  may  exist  in  every  association 
Icnown  as  partnerships,  and  it  cannot  be 
treated  as  a  separate  division  of  partner- 
ships. Id.  art.  2840;  Ulman  r.  Brlggs,  82 
La.  Ann.  660;  Marshall  T.Lambeth.?  Rob. 
(La.)  471.  Hence  it  follows  that.  In  deter- 
mining the  rights  of  Martin  in  and  to  the 
partnerehip  assets  as  a  creditor  ol  Sher- 
wood, lie  must  be  treated  with  the  same 
measure  which  would  be  meted  out  to  a 
simple  commercial  partner,  whose  share  in 
the  concern  Is  liable  tor  partnerahlp  debts, 
and  whose  claims  as  a  creditor  of  his  part* 
ner  n(UBt  be  subordinated  to  the  claims  of 
creditors  ol  the  partnership.  Oueringra 
V.  Creditors,  83  La.  Ann.  1279. 

As  soon  as  the  partnership  between  Sher^ 
wood  and  Martin  wusformed.  their  respect- 
ive previous  and  Individual  Interests  or 
shares  inthefautory  were  vested  In  theideat 
b^ng  known  as  the  "  pwtnwshlp and 
no  portion  thereof  could  agidn  become  the 
property  of  the  partners,  but  the  residuum 
after  the  payment  ot  the  partnership  debts. 
Succession  of  Pilcher,  89  La.  Ann.  362,  1 
South.  Kep.  929.  Hence  the  district  ]udge 
was  correct,  not  only  In  holding  that  the 
pledgeset  up  by  Martin  on  the  previous  In- 
terest or  share  of  Sherwood  In  the  concern 
could  not  be  enforced  to  the  detrlm«itoI  the 
creditors  of  the  partnerahlp.  but  that,  as 
he  was  only  a  creditor  ot  Sherwood,  he 
had,  as  such,  no  right  to  participate  In 
the  distribution  of  the  proceeds  of  the 
partnership  assets.  His  only  recourse  Is 
on  the  residuum  which  might  accrue  to  his 
debtor  alter  the  full  liquidation  of  the 
partnership.  As  he  had  no  pledge  which 
be  could  enforce  adversely  to  the  creditors 
of  the  concern,  It  follows  that  he  had  no 
li^al  right  to  wrench  the  property  from 
the  poFisession  of  the^yndlc  tor  the  purpose 
ot  effecting  a  sale  of  the  same  Independent- 
ly of  -  the  insolvency  proceedings.  Hence 
the  Injunction  sued  out  to  stay  his  pro- 
celling  was  properly  perpetnated. 

J  odgmeut  afflrmed. 

^.thearing  refused  February  10, 18DQ. 


Barthk  v.  Larquib  et  aJ. 
(Supreme  Court  qf  LmOaicma.  Jan.  %  UML) 
CoNTBirFr— ViouTioir  or  iNnmcno:*  wt  Oin 

NOT  A  Pahtt— PaUB  iMPKIBONMBirT. 

1.  OoeDOtapar^toasaitlnwMchanioJano- 
Uon  has  lamed,  and  to  whom  raoh  Injaaction  is 
not  directed,  cannot  be  held  In  contempt,  or  be  pu  q- 
lebed  for  the  violation  of  the  writ,  altnoaghtheact 
prohibited  be  Ulegal  In  itMlt 

2.  A  party  punished  by  Imprisonment,  -nnder 
Bach  oiroumBtonces,  1b  Uletrally  condemned,  and  ho 
baa  a  right  of  action  against  those  at  whose  in- 
stance, and  for  whose  beoefit^  the  ocder  of  impri*- 
onment  was  made  and  obtained. 

FsmntH,  J.,  dissenting. 
iS]iUaiiu»  by  the  Court) 

Appeal  from  civil  district  court,  pariah 
of  OrleAns ;  Eixis,  Judge. 

Action  by  E.  J.  Barthe  against  Henry 
Larqule  and  others  forfalselmprisonment. 
There  was  a  Judgment  for  defendants,  and 
plaintiff  appeals. 

B.  K.  MUIert  for  app^ant.  Sanimett 
Legeadre  and  Frank  M.  But^,  for  ap- 
pellees. 

FocBB,  J.  This  is  an  action  In  damagns. 
In  the  sum  of  fl5,000,  for  false  imprison- 
ment, the  order  torwhlch  Is  alleged  to  have 
been  Instigated  and  procured  by  thedelend- 
ants,  and  made  for  their  benefit.  Plaintiff 
appeals  from  a  Judgment  which  dismissed 
bis  suit  on  an  exertion  ol  no  cause  of  ac- 
tion. 

The  substantial  and  pertinent  alleg-a- 
tlons  of  his  petition  are  to  the  effect  that 
in  the  suit  entitled  City  of  New  Orleajia 
V.  Bernard  Barthe  an  Injunction  had  Is- 
sued In  July,  1888,  prohibiting  the  defend- 
ant therein  from  carrying  on  a  private 
market  at  No.  149  Teipslchore  street,  In 
this  city,  on  the  ground  that  said  market 
was  within  the  prohibited  limits  from  a 
public  market;  that  on  the  14th  of  Sep- 
tember, 1S88,  plaintiff,  who  was  then  keep- 
ing a  private  market  at  the  place  herein- 
above designated,  was  arrested  on  a  pro- 
cess for  contempt  ot  court  by  reason  of  his 
alleged  violation  of  the  injunction  Issued  as 
hereinabove  stated,  and  that  for  said  rea- 
son he  was  sentenced  by  the  Judge  of  the 
court  whence  the  Injunction  had  emanated 
to  imprisonment  for  the  term  of  10  days, 
which  heserved.  He  avers  that  the  process 
resultlngin  hta  Imprisonment  had  been  ma 
llciously,  unlawfully,  and  wantonly  pro- 
cured by  the  defendants,  who  were  then  the 
lessees  of  all  the  public  markets  of  the  city 
ot  New  Orleans,  and  that  said  process  was 
obtained  and  was  Issued  for  their  special 
benefit.  And  he  finally  chaises  that,  be- 
ing In  no  way  or  manner  a  party  to  the 
pending  suit  In  which  the  injunction  had 
been  sued  out,  he  was  not  ammable  to 
said  writ,  and  that  his  imprisonment  for 
contempt  thereunder  was  tlieretore  unwar- 
ranted and  unlawful. 

We  have  not  been  favored  with  a  brief 
on  the  part  of  defendants*  counsel,  and  we 
have  not  had  the  advantage  of  being  fur- 
nished with  a  statement  of  the  reasons 
which  I(k1  the  district  Judge  to  the  decree 
rendered  by  Ulni  in  this  case.  AVearethere- 
tore  left  to  surmise  and  conjecture  In  oar 
search  for  the  grounds  of  law  on  which  the 
Judgment  could  be  rested ;  and  we  are  con- 
strained to  conclude,  after  a  thoroush 
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vtody  of  the  cam,  and  an  eshanvHTe  exam- 
ination of  the  anthoiitleswithinoarreach, 
that  the  Judgmeot  can  find  no  sanction  ei- 
ther in  law  or  In  equity.  Tlwqiwatlcm  pre- 
wnted  to  apparently  new  In  our  own  Jorls- 
pradmee,  in  which  we  flod  no  cases  directly 
Id  point.  But  the  Judgment  which  would 
hold  that  plalntlft'gpcrtitionlnthtBcaeedli^ 
closes  no  cause  of  action  for  damacee  In- 
Tolves  the  proposition  that  one  who  has 
beeu  held  In  contempt,  and  Imprleoned  for 
the  Tlolatloo  of  an  Injunction  not  ad- 
dressed.ordlreeted  to,  orserred  on  him,  and 
iSBued  fn  acaae  to  which  he  Is  not  a  party.  Is 
without  redness  under  the  law,  or  that  the 
parties  cm  whose  InBtlgatloo  and  procure* 
ment,  and  for  whose  benefit,  the  process 
was  InauKnrated  and  conducted,  cannotln 
law  t>e  held  responsible  for  their  acts  In  the 
premlHee.  Wehastentosay  thatwe  caunot 
8iiltecrll>e  to  aaefa  a  doctrine.  The  only  au- 
thorlty  In  oar  law  for  the  Imprisonmoit  of 
any  person  as  a  molt  of  anhijonctlon  pre- 
Ttouitiy  fnwited  Is  to  Iwfonnd  In  article  306 
of  the  Code  of  Practice,  which  reads:  "If 
one  against  whom  the  injunction  Is  direct- 
ed violate  the  same,  or  refuse  to  obey,  the 
conrt  may  either  cause  to  be  destroyed 
whatever  may  hare  berai  done  In  contra- 
Tentlun  to  the  loJuDdion,  if  It  be  practi- 
cable, or  they  may  punish  him  byanlmprto- 
onnient  hot  exceeding  ten  days."  (Italics 
are  ours.)  The  f^eat  nt  power  from  the 
Bovereljrn  to  punish  In  such  a  case  Is  con- 
ditionMi  In  a  manner  to  rentrict  its  exer- 
cise towards  one  asraJnat  whom  thelnjunc- 
tlon  is  directed;  and  courts  aredearlypow- 
eriess  to  extend  such  a  power,  by  Impli- 
cation or  by  any  other  means,  beyond  Ito 
vell-deflned  limits.  All  laws.  In  derogation 
of  common  rights,  and,  above  all,  affectlnic 
the  freedom  or  liberty  of  the  citizen,  must 
be  strictly  construed. 

It  Is  a  fair  construction  of  the  writ  of  In- 
junction issued  against  Bernard  Barthe 
that,  within  the  meaning  of  the  court,  the 
keeping  of  a  prirate  market  at  No.  149 
Terpsichore  street  was  forbidden  by  the 
dty  ordinance  then  In  processot  execution, 
and  that,  until  otherwise  decided  by  the 
courts,  it  was  illegal  for  plaintiff  in  this 
case,  or  any  one  else,  to  open  and  attempt 
to  carry  on  a  private  marketatthatplace. 
And  it  Is  quite  certain  that^  by  his  attempt 
hi  the  premises  plaintiff,  £.  J.  Barthe,  had 
become  amoiable  to  prosecution,  and  to 
punishment  by  fine  or  Imprisonment,  un- 
der the  provisions  of  the  city  ordinance. 
But  how  could  he  be  held  In  contempt  and 
punished  for  the  violation  of  the  process  of 
the  court,  which  was  not  directed  to  him? 
In  the  case  of  State  v.  Judge,  34  La.  Ann. 
741,  this  court  held  that  an  Injunction  em- 
anating from  a  court  having  no  power  to 
grant  It  Is  an  absolute  nullity,  and  that 
the  condemnation  of  the  defendant  for  con- 
tempt falls,  with  the  Injunction,  the  mo- 
ment such  nullity  has  been  pronounced.  A 
fortiori  must  It  be  apparent  that  an  In- 
junction, not  described,  to  a  party  who  is 
condemned  Incuntempt  torlts  violation,  is 
an  absolute  nullity  quoad  the  party  thus 
dealt  with.  And  hence  It  follows  that  the 
condemnation  thos  prononnrerl.  and  the 
Imprisonment  thus  orrlercnl.  iiix>  uiiluRtlfla- 
bleand  unwarranted  in  law.  lUith  are 
therefore  torts,  for  which  the  ])eriH;Lrutor8 
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thereof  are  and  must  be  held  responsible. 
Snch  responsibility  flows  from  the  textual 
proTislons  of  article  285  of  the  Civil  Cod& 
This  doctrine  has  beoi  enforced  in  our  siih 
ter  states,  under  the  principles  of  the  com- 
mon law.  The  clrcamstances  and  proceed- 
ings In  the  case  of  Johnson  r.  Von  Kettlor, 
66  III.  66,  are  strikingly  similar  to  the  case 
In  hand.and  the  decision  therein  made  Is  of 
iteelf  ample  autiiority  tor  the  views  which 
we  have  Just  announced.  The  appellee  in 
that  case,  together  with  his  wife,  who  was 
the  administratrix  of  an  estate,  were  Im- 
prisoned for  contempt  In  not  complying 
with  an  order  which  had  been  previously 
entered  against  the  administratrix,  requir- 
ing her  to  pay ont  a  certain  sum  ofmoney. 
Tn  an  action  by  the  husband  for  false  Im- 
prisonment, against  the  party  at  whose 
instance  the  condemnation  !n  contempt 
had  been  pronounced.  It  was  held  that  the 
defendant  was  liable  In  damages  for  the  ar- 
rest and  Imprisonment  of  the  husband,  for 
the  reason  that  he  had  procured  the  same, 
and  because  the  court  was  without  Juris- 
diction to  render  an  order  against  the  hus- 
band, as  he  was  not  a  party  to  the  man- 
date previously  directed  to  his  wife,  the 
administratrix.  To  the  contention  that 
the  husband  was  amenable  to  the  order 
because  he  administered  JolnlJy  with  bit 
wife,  the  supreme  court  of  Illinois  an- 
swered :  "  Assuming  that  the  position  tak- 
en by  counsel  can  be  maintained,  and  that 
appellee  received  the  assets  of  the  estate  In 
the  capacity  of  admlQlstrator,  still  it  waa 
as  indispensable,  before  he  could  be  put  In 
default  for  non-payment  of  the  claims 
against  the  estate,  that  he  should  flnt  be 
required,  by  an  order  'lawfully  made,'  to 
pay  such  claims  as  though  be  had  been  the 
actual  administrator.  There  was  in  fact 
no  order  on  appellee  to  pay  the  claim  of  the 
creditor.  The  only  cause  speclfled  In  the 
statute,  in  this  regard,  for  which  he  could 
be  Imprisoned,  was  for  the  non-compliance 
with  an  order  of  court  after  the  proper 
demand  had  been  made  on  him  to  do  so. 
It  is  difficult  to  comprehend  on  what  prin- 
ciple a  party  can  be  committed  for  not 
complying  with  an  order  of  court,  when 
none  has  been  entered  against  him.  The 
proposition  itself  is  absurd,  and  need  not 
be  elaborated.  It  Is  not  sufficient  that  an 
order  was  entered  against  the  admlulstra^ 
trix.  The  applies  was  no  party  to  that 
proceeding,  on  the  record  or  otherwise." 
See, also,  Spice  v.SteIuruck,14  OhloSt.218; 
HausB  V.  Kohlar,  26  Kan.  640.  The  prin- 
ciple under  which  a  party  who  has  pro- 
cured such  a  process,  orfor  whose  benefit  It 
had  been  Issued,  is  liable  in  damages  to  one 
who  has  thereby  been  ill^alty  or  unjustly 
Imprisoned,  Is  equally  well  settled  by  Ju- 
risprudence. Vaughn  v.  Congdon,  56  Yt. 
Ill;  Cody  v.  Adams,  7  Gray,  59;  Dlehl  v. 
Fricster,  37  Ohio  St.  473 ;  Webber  v.  Kenny, 
I  A.  K.  Marsh.  255;  Fenelon  v.  Butts,  53 
Wis.  344,  10  N.  W.  Kep.  501 ;  Hallock  v. 
Donilny,  7  Hun,  62. 

We  are  clearly  of  the  opinion  that  plain- 
tiff's petition  does  dlRcIose  a  cause  of  ac- 
tion, and  that  his  right  to  recover  dam- 
ages must  be  determined  by  a  trial  on  the 
merits.  It  Is  therefore  ordered,  ndJudgcNil, 
and  decreed  that  the  Judgmmt  appealed 
from  be  annulled  and  reversed;  and  It  Is 
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now  ordered  that  the  exceptton  of  no  cause 
of  action,  herein  Interposed  by  defendants, 
be  oremiled  and  dismissed,  and  that  tbls 
ease  be  remanded  (or  trial  on  Its  merits, 
according^  to  law  and  to  the  view  herein 
expressed.  Costs  of  this  appeal  to  betazed 
to  appellees.  All  other  costs  to  cU>lde  tbe 
final  determination  of  the  cause. 

Fbnnkb,  J.,  idissentlnjf.)  This  Is  an  ac- 
tion forfalae  Imprisonment.  It  clearly  ap- 
pears on  the  face  of  the  petition  thatthuugh 
detendants  are  charged  with  Instigating 
the  proceeding,  yet  the  Imprisonment  for 
which  damaK:eB  are  claimed  was  effected 
In  execution  of  a  Judgment  of  the  civil  dis- 
trict couri;,  which  funnd  plaintiff  gallty  of 
a  contempt,  and  sentenced  htm  to  the  pan- 
Ishment.  On  this  point  the  petltloa  Is  an- 
amblguons.  I  quote  the  allegations :  That 
"plaintiff  was  arrested  on  a  process  for 
contempt  ot  court,  which  said  contempt 
was  treated  as  consisting  and  made  of  a 
violation  of  an  Injunction  Issued  In  a  salt 
against  one  Bernard  Barthe,and  to  which 
plaintiff  was  In  no  respect  a  party;  that 
under  said  process  petitioner  was,  by  the 
Judge  of  the  civil  district  court,  in  which 
said  salt  was  pending,  found  guilty  of  said 
contempt,  and  for  tbe  Hame  sentenced  to 
an  Imprisonment  In  the  parish  prison  for 
the  period  of  ten  days. " 

Upon  theae  allegations  the  Judge  a  quo 
sustained  an  exception  of  no  cause  ot  ac- 
tion, and,  as  I  think,  correctly.  Defendant 
cannot  be  mulcted  In  damages  for  simply 
submitting  to  the  court  the  question  wheth- 
er or  not  the  plaintiff  had  committed  a 
contempt  ol  its  authority.  The  finding 
and  sentence  ot  the  court  would  be  a  com- 
plete bar  to  an  action  for  mallcioos  prose- 
cution of  a  civil  salt ;  and  I  think  tt  equal- 
ly bars  this  suit  forfalse  Imprisonment. 

Itlsdalmed  that  this  finding  and  order  of 
the  court  were  absolute  nullities,  because 
article  808  of  our  Code  of  Practice  only  au- 
tborlzes  punishment  for  disobedience  of 
an  injunction  when  committed  by  "one 
against  whom  tbe  Injunction  is  directed.  ** 
But  article  181  confers  upon  courts  tbe 
much  broader  authority  to  "punish  all  con- 
tempts of  their  authority  "  by  fine  and  im- 
prisonment. This  powerls  notconflned  to 
parties  to  cause;  and  I  can  well  conceive 
that  a  third  person  might  knowingly  and 
Intentionally  so  act  with  reference  to 
something  prohibited  by  Its  Injunction  as 
to  constitute  "  a  contempt  of  Its  authori- 
ty. **  The  Judgment  finding  plaintiff  guilty 
of  contempt  was  one  within  the  Jurisdic- 
tion of  the  court,  rendered  on  a  question 
which  It  was  bound  to  determine,  which 
was  unapi)ealable,  and  which  has  never 
been  annulled  or  set  aside  by  any  appeal 
to  thesupervlsory  Jurisdiction  of  thlscourt. 
Its  validity  cannot  bequeetioned  collateral- 
ly ;  and  It  should  stand  as  valid  until  set 
aside  by  competent  authority,  as  was  done 
in  the  case  ol  Liversy  and  Hero,  (State  v. 
Judge,34  La.  Ann. 741.)  But.lf  it  werecon- 
ceded  that  the  Judgment  was  an  absolute 
nullity,  yet.  having  been  rendered  by  a 
court  of  general  Jurisdiction,  I  think  It  still 
operates  acompeteut  protection  to  defend- 
ants. 

It  seems  to  me  scAf-evldent  that,  If  the 
nnlUty  were  so  absolute  that  It  eonld  not 


protect  defendants,  who  mer^  suggested 
it,  still  less  could  it  avail  as  a  protection 
to  the  Judge  who  rendered  and  caused  It 
to  be  executed ;  and.  If  plaintiff  hod  a  case 
for  damages  here  against  the  defendants, 
be  has  a  better  case  against  the  learned 
Judge  who  Incarcerated  him.  But  It  Is 
now  well  settied  that,  while  Judges  of 
Inferior  courts,  vested  only  with  limited 
and  special  Jurisdiction,  are  held  answera- 
ble at  law  to  all  pOTSons  injured  by  their 
acts  In  excess  uf  their  Jurisdiction  and 
power,  a  contrary  rule  prevails  wlldi  ref- 
erence to  the  Judges  of  superior  courts  of 
genera!  Jurisdiction.  This  distinction  was 
fully  considered  and  enforced  by  the  federal 
supreme  court  In  the  case  of  Bradleiy  r. 
Fisher,  18  Wall.  836,  and  the  reasons  on 
which  It  is  based  are  well  expounded  by 
Mr.  Cooley  In  his  work  on  Torts.  Page 
419.  This  removes  the  case  from  the  oper^ 
ation  of  the  authorities  quoted  in  the  ma- 
jority opinion.  In  Johnson  t.  Von  Kettler, 
66  111.  63,  the  Judicial  order  rejected  as  a  pro- 
tection was  rendered  by  a  county  court ;  In 
Spice  V.  Stelnruck.  14  Ohio  St.  218,  by  a  Jna- 
tlce  of  tbe  peace;  In  Dtebl  v.  Friester,  37 
Ohio  St.  473,  by  a  probate  court.  These 
are  all,  generally  and  presumably.  Interior 
courts  of  limited  Jurisdiction,  and  do  not 
fall  tmder  the  protection  granted  toeoarts 
of  general  Jurisdiction.  Tbe  cItU  district 
conrt  is  a  court  ot  the  broadest  and  most 
generaljurisdlction,  and,  underthe  wdt-set- 
tled  principles  abovereferred  to.tbeordera 
and  decrees  rendered  by  Its  Judges,  in  the 
exercise  of  Judicial  power  and  uf  Jurisdic- 
tion which  is  Invoked  by  lltlgaats,  and 
which,  rightly  or  wrongly,  they  decide 
that  It  possesses,  form  a  comitate  shield 
against  a  civil  action  of  aceonnt  thereof, 
fur  the  Judges  themselves,  for  the  offleers 
executing  the  orders,  and  for  the  parties  In- 
voking them.  It  need  hardly  be  said  that 
actions  for  wrongful  issuance  of  conserva- 
tory process  rest  on  absolutely  different 
principles. 

For  these  reasons,  I  dissent  from  the 
opinion  and  decree. 

Bshesring  refoied  February  1880k 


Crrr  or  Now  Orleans  v.  Fibxush'b 

Ins.  Co. 

(Supmiie  Court  of  Louisiana.  Jsn.  81,  ISBOi 
41  Xa.  Ann.) 

HnxidFAL  C0RPOB1.T10NB— TuATiov— PsvAmn 

— CONSTITCnONAL  LaW. 

1.  The  power  conferred  by  the  legtolatnra  oo 
the  city  of  New  Orlean*  Id  one  set  to  Impose  a 
license  tax,  united  to  the  power  confeVred  In  an- 
other to  enforoe  the  collection  ot  any  and  all  taxes 
due  to  vay  political  oorporatioo,  carry  with  them, 
neooBsarlty,  the  power  to  Impose  joet  such  a  pen- 
alty as  may  be  Imposed  by  state  laws;  and  it 
further  autnorlxes  the  city  counoU  to  adopt  the 
state  license  law  as  its  own. 

3.  The  intention  of  the  framers  of  the  constitu- 
tional article  (218)  conferring  on  mnnoipalltles  the 
same  power,  in  connection  with  matters  of  taxa- 
tion, as  is  ooaferred  npon  the  state,  waa  to  bring 
about  hormonions  and  nolform  action  therein. 

8.  The  grant  of  full  power  to  tax  oarrles  with 
it  authority  to  use  all  means  to  accomplish  tbe  ob- 
ject: and  the  imposition  of  penalties,  after  due 
notification  of  the  nOD-payment  of  taxes,  is  a  le- 
gitimate means  of  cxilleoUng  revenues. 

4b  Artlols  40  of  the  constitution,  proUbfting 
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tbe  ireiieni  asMmbly  from  pasBlng  any  local  or 
■pedal  law  fixing  the  rate  of  interest,  exalnslTely 
applies  to  contests  between  indivldaals.  Taxes 
are  not  debts. 

S.  DUTerentproTlBlonsoftlieoonstitntionmQSt 
be  oonstmed  together  and  harmonised.  The  limit- 
ationa  oontained  In  article  46  cannot  be  ooasidered 
as  in  any  way  Interfering  with  tbe  legislature's 
tmUmited  control  of  tbe  chartered  rights  and  pow- 
ers of  the  city  of  Kew  Orleans. 

ISyUiibtu  by  tfw  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Biohtob,  Judfce. 

Bntofg-bn,  Buck,  Diakelaplel  A  Hart,  for 
appellants.  W.  B.  SommarvlUe,  Asst.  City 
Atty.,  for  i^pdlesb 

Wateins,  J.  This  Is  a  proceeding  by  rule 
against  the  defendant  for  the  recovery  of 
the  amount  of  its  city  UceuBee  of  9550  for 
the  year  1SS7,  with  3  per  cent,  per  month 
Interest  from  the  let  of  March,  1887.  and  a 
tike  sum  for  the  year  1888,  with  like  Inter- 
est, from  the  Isc  of  March,  1888.  The  an- 
swer of  the  defendant  Is  substantially  em- 
bodied In  one  phrase,  viz:  "That  thelm- 
po^tlon  of  any  greater  Interest,  by  way  of 
penalty  or  otherwise,  by  the  city  of  New 
Orleans,  [than  fire  per  cemt.,]  Is  Ill^al,  and 
In  violation  of  article  46  of  the  constitu- 
tion." It  does  not  contest  tbe  capital. 
Tberewasajadgment  In  favorof  the  plain- 
tiff for  the  sum  uf  f  1,100  for  licenses  for  the 
years  18S7  and  1888.  with  2  per  cent,  per 
month  Interest  from4;he  Ist  of  March, 1888. 
In  her  answer  to  the  appeal,  the  city  asks 
an  tncreaae  of  the  Judfrment  so  as  to  f^ve 
intereeton  the  amountot  the  license  of  1887 
from  the  1st  of  March,  1887,  as  claimed. 
It  is  admitted  that  the  license  ordinances 
of  the  city,  tor  18»7  and  1888,  were  copies  of 
the  state  license  law  of  1886.  It  being  act  101 
of  that  year.  Section  25  of  that  act  Is  re- 
lied upon  by  tbe  city  treasurer  for  the  col- 
lection of  2  per  cent,  per  montli  Interest.  It 
Is  In  these  words,  vli.:  "That  all  unpaid 
ilcenwa  idiaU  bear  Interest  at  the  rate  of 
two  per  cent,  per  month  from  the  1st  day 
of  March,"  etc.  But  tbe  contention  of  de- 
fendant's counsel  Is, that  "a municipal  cor- 
poration can  Imposeno  penalties  unless  by 
positive  legislative  permission  or  grant," 
and  they  insist  that  such  permission  has 
not  been  given  theplalntltf  Is  this  Instance, 
and  hence  themunlclpal  ordinance  In  ques- 
tion Is  null.  On  the  other  hand,  the  con- 
t^tlon  of  plaintiff's  counsel  is  that  the 
corporation  was  given  the  Dower  by  the 
legislative  Act  No.  119  of  1882,  and,  if  that 
is  not  true,  ample  power  was  conferred  by 
the  terms  of  the  city  charter,  viz..  section 
«3.  Act  20  of  1882.  Weregard  Act  119ori882 
as  an  enabling  act.  for  **  the  politlciU  cor- 
poratlons  of  the  state,"  and  that  Its  sole 
object  was  to  empower  such  corporations 
to  "enforce  the  collection  of  any  and  all 
taxes  due  to  them,  within  such  time  and  In 
the  manner  provided  by  existing  state 
laws."  It  Is  purely  and  simply  a  remedial 
law,  pertaining  to  tbecoUecUon  of  taxes, 
and  does  not  purport  to  confer  upon  said 
corporation  any  legislative  authority 
whatever.  Section  68,  Act  20  of  1882,  con- 
fers upon  tbe  city  council  the  power  to  "Im- 
pose an  annual  license  tax  on  trades,  pro- 
fessions, and  callings,"  but  It  maksno  men- 
tion of  either  penalty  or  Interest.  But, 
while  It  Is  perfectly  true  that  there  Is  no 
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special  mention  made  of  either  penalty  or 
Interest,  we  Incline  to  the  opinion  that  tbe 
power  conferred  In  one  act  to  Impose  a 
license  tax,  united  to  the  power  conferred 
In  the  other  to  enforce  the  collection  of 
"  any  and  all  taxes"  due  to  any  political 
corporation,  carries  with  it,  neccesaitly, 
the  power  to  Impose  Just  such  a  poial^ 
as  may  be  Imposed  by  state  laws;  and  ft 
further  authurizes  the  dty  council  to 
adopt  the  state  license  law  as  Its  own. 
We  entertain  no  doubt  of  the  fact  that 
such  was  the  Intention  of  the  framers  of 
the  constitutional  article  (218)  which  con- 
fers upon  municipalities  the  same  power, 
under  the  sanction  of  the  l^^ature,  of 
conrse,  in  connection  with  matters  of  tazr 
ation,  as  Is  conferred  upon  the  state.  Such 
was  doubtless  the  object  hadin  vtewby  the 
legislature  In  passing  Act  119  of  1882,  cited 
supra.  This  view  Is  well  borne  out  In  the 
opinion  of  the  court  In  Slack  v.  Ray,  26  La. 
Ann.  674,  In  which  this  language  Is  em- 
ployed, viz. :  '*  The  grant  of  mil  power  to 
tax  carries  with  It  authority  to  use  all 
means  necessary  to  accomplish  the  object; 
and  the  Imposition  of  penalties,  after  due 
notice,  for  non-payment  of  taxes.  Is  a  Int- 
imate means  of  collecting  revenue."  The 
contention  of  defendant's  counsel,  that  ar- 
ticle 46  of  the  constitution,  prohibiting  the 
general  assembly  from  passing  "  any  local 
or  special  law  fixing  the  rate  of  Interest," 
is  tantamount  to  a  prohibition  against 
such  a  rate  of  interest  as  Is  contained  in  the 
license  law  and  ordinance  under  consider- 
ation, when  applied,  or  sought  to  be  ap- 

1)1ied,  to  the  corporation  of  New  Orleans, 
B  untenable.  We  regard  it  as  clearly  and 
exclusively  applicable  to  contracts  between 
individuals  and  especially  those  appertain- 
ing to  matters  of  indebtedness :  and  it  has 
been  frequently  decided  that  taxes  are  not 
debts.  Reed  His  Creditors,  86  La.  Ana. 
121,  1  Sooth.  Bep.  784. 

But  different  provisions  of  the  constitu- 
tion must  be  construed  together  and  har- 
monised, and  In  so  doing  we  find,  In  the 
same  article  above  cited,  a  provision  ex- 
cepting the  city  of  New  Orleans  from  the 
operation  and  effect  of  the  limitations 
thereby  Imposed,  and  explicitly  conferring 
upon  the  general  aasembly  fuU  authority 
to  deal  with  her  chartered  rights  and 
power  at  will.  The  Judgment  Is  correct 
in  all  respects,  except  with  regard  to  the 
interest  on  the  amount  of  the  1887  license. 
This  shonld  be  changed  so  that  It  should 
be  computed  from  the  Ist  of  March,  18^, 
tbe  date  of  defendant's  default.  It  is 
therefore  ordered  that  the  Judgment  ap- 
pealed from  be  so  amended  that  the  2  per 
cent,  per  month  Interest  on  the  aam  of 
$550  due  by  the  defendant,  for  license  of 
1887,  shall  be  computed  from  the  let  of 
March,  18S7,  and  as  thus  amended  thesame 
be  affirmed. 


CiTT  OF  New  Orleans  v.  Pontchartrahc 
R.  Co.  et  a/. 

(Suprwne  Court  qf  LouiHana.    Hay,  lS8d.  41 
La.  Ann.) 

UuTnoiFAi.  CoEPORA^TioiTs — ^LiOBirsB  Tax. 

1.  Article  217  of  the  constitution  has  no  refers 
enoe  to  domsstlo  corporatloni.        --^  . 
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9.  UoenM  teXM  most  be  gradaated,  ud  there- 
fora  Dead  not  be  equal  and  luiiform. 

8.  Where  the  uoense  tax  levied  by  tbe  cAtj 
doea  not  exceed  that  levied  on  tbe  same  oooupa- 
tioDB  In  the  city  by  the  state,  it  is  valid,  even  If 
the  state  should  have  invalidated  her  own  Uoense 
tax  by  Illegal  dlacrinilnatloD  between  peraoos  pur- 
aoing  the  same  baslness  in  different  rabdivisiona 
of  the  state.  Such  objection  must  be  urged  against 
the  state's  tax  and  contradlctortly  with  her. 

4.  The  penalty  of  9  per  cent  per  month  Im- 
posed by  the  dtj  on  dellnqnent  llcenaea,  being  the 
B«me  H  that  Inposed  by  the  state,  is  legoL 

Appeal  from  civil  district  court,  parish 
of  Orleans:  Kino,  Jodf^e. 

Harry  H.  Hall  and  B^rne,  Denegre  A 
Bayne,  for  appellante.  W.  B.  Sommep- 
vtue.  Asst.  Cil7  Atty.,  for  appellee. 

FxNNBB.  J.  This  enlt  inTOlves  a  contes- 
tatlon  aa  to  the  constttntionalily  and  le* 
gallty  of  the  license  taxes  levied  on  the  de- 
fendants by  tbe  city  of  New  Orleans  under 
her  ordinances  Nos.2036  of  18S7  and  2661  of 
1888.  The  answer  of  defendants  sets  up 
various  grounds  of  Illegality  and  unconatl- 
tationaltty.  but  all  have  be^  abandoned 
hi  this  court  except  tbe  following : 

1.  It  Is  charged  that  the  license  taxes 
claimed  are  not  graduated,  and  are  not 
e^nal  and  uniform,  as  to  all  corporations 
transacting  the  same  kind  of  business,  be- 
ing thereby  violative  of  article  217  of  the 
constitution.  Areference  toartlcle  217wlll 
show  that  it  applies  exclusively  to  foreign 
corporations,  and  not  to  domestic  oneu, 
such  as  the  defendants.  The  other  objec- 
tions to  the  mode  of  graduation  and  want 
of  equality  and  nnltormtty  are  met  and 
silraced  by  our  recent  decisions  on  these 
questions.  State  v.  Bank.  41  La.  Ann.  — , 
6  South.  Kep.  582;  State  v.  Insurance  Co., 
40  La.  Ann.  464,  4  South.  Rep.  504;  Police 
Jury  V.  Marrero,  38  La.  Ann.  897;  State  v. 
Sctaontaausen,  37  La.  Ann.  42;  State  v. 
O'Hara,  S6  T.A.  Ann.  M;  State  v.  Chap- 
man, 85  La.  Ann.  76. 

2.  The  next  objection  Is  that  the  license 
taxes  Imposed  by  the  city  are  Invalid  be- 
cause there  was  no  valid  state  law  levying 
licenses  on  such  corporations.  Article  206 
of  the  constitution  provides  that  "  no  po- 
litical corporation  shall  Impose  a  greater 
license  tax  than  is  imposed  by  the  general 
assembly  tor  state  purposes."  This  pro- 
vision has  been  construed  to  mean  that, 
«hen  the  state  levies  no  license  on  a  par- 
ticular business,  the  city  can  exact  none. 
It  Is  not  denied  that  the  general  assembly 
has  levied  a  license  on  the  occupation  of 
defendants,  and  that  tbe  city  exacts  no 
greater  sum  for  its  own  license.  But  it  Is 
said  that  the  provision  of  the  state  license 
law  on  this  subject  Is  invalid,  because  it 
has  made  cm  onconstitutlonal  discrimina- 
tion between  persons  pursuing  the  same 
occupation  In  cities  having  population  ex- 
ceeding 60.000  and  in  those  having  a  less 
population.  If  there  be  any  merit  In  such 
an  objection  to  the  validity  of  the  license 
Imposed  by  ttie  state.  It  must  be  urged 
when  the  state  seeks  to  enforce  her  license, 
and  contradictorily  with  her.  It  Is  very 
clear  that  It  has  no  application  to  the 
license  Imposed  by  the  city,  which  makes 
no  such  discrimination,  and  which  has  not 
levlsd  a  greater  license  than  that  Imposed 
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by  the  general  assembly  on  these  defend- 
ants. 

8.  The  final  objection  Is  that  the  ordi- 
nance of  1888  edlo  ws  a  penalty  of  3  per  cent, 
per  month  on  d^nqnent  licenses.  We 
have  quite  recently  affirmed  the  validity  of 
this  penalty.  City  of  New  Orleans  v.  In- 
surance Co.,  41  La.  Ann.  — ,  ante,  83.  But 
tbe  defendants  claim  that  they  have  dis- 
covered astatuteprohibltingsuch  acharge, 
which  has  escai)ed  our  attention.  They 
rtfer  to  section  9  of  Act  48  of  1871,  amend- 
Ing  section  21  of  the  dty  charter  of  1870. 
But  a  reference  to  the  two  laws  shows 
that  the  amendment  embraces  taxes  only, 
and  not  licoises;  that  It  limits  praaltles 
on  delinquent  taxes  to  10  per  cent,  per  aji- 
num ,  but  leaves  those  on  delinquent  licenses 
untouched.  The  state  imposes  the  penalty 
of  2  per  cent,  per  month  on  her  delinquent 
licenses,  and  the  dty  simply  adopts  the 
same,  conforming  therein  to  the  authority 
vested  In  her  by  Act  119  of  1882,  which  vests 
the  political  corporations  with  all  the 
means  of  enforcing  their  taxes  which  aie 

grovlded  In  state  laws,  among  which  are 
icluded  the  right  to  exact  thie  same  pen- 
alties for  delinquencT. 
Judgment  affirmed. 


State  ax  rs/.  Ott  op  New  Obueanb  t. 

^Tew  Obleans  &  N.  E.  R.  Co. 
(Supreme  Court  t^f  LouMana.   Jan.  8, 1800.) 

FSDEHU.  CotntTS  —  TSDIUL  QtmSTH»  —  AbATS- 

umrn—Strr  Pbxdiho— MAinuinn. 

1.  Both  the  parties  to  the  suit  being  (dtlxens 
of  Louisiana,  Itoaonot  be  removed  onless  there  Is 
some  federal  question  Involved.  Conceding  tiiat 
the  dofeadsnt's  eliarter  Is  a  proteoted  oontract  in 
the  sense  of  the  United  States  oonstitution,  and 
that  the  ordinance  sought  to  be  enforced  Is  Biich  a 
law  as  may  impair  its  obligation,  yet  the  facts  do 
not  sustain  sucn  contention. 

2.  It  has  f  reanently  been  hdd  in  the  supreme 
oourt,  aa  well  as  In  the  circuit  oourts  of  tbe  United 
States,  that  the  pendency  of  a  suit  in  a  state  court 
is  nogroond  for  a  plea  In  abatement  to  a  suit  upon 
the  same  matter  in  a  federal  oourt.  This  being  a 
recognized  rule  of  federal  Jurlspnidence^  it  should 
be  adhered  to  in  our  own  court,  as  matter  <ii  jndi* 
olal  re^rocity. 

8.  This  is  a  snlt  by  nurndotnus,  under  the  pro* 
visions  of  Act  138  of  IfJSS,  for  the  punose  of  co- 
ercing the  defendant's  oompUanoe  with  one  of  Its 
obligations  to  and  in  favor  of  the  city  of  New  Or- 
leans, and  which  is  contained  in  section  3  of  city 
ordinance  No.  7488,  A.  S. ;  It  being  an  ordinance 
granting  said  railroad  company  the  right  to  con- 
struct, operate,  and  maintain,  by  steam,  a  ndlroad 
for  the  transportation  of  freight  and  passenserB, 
from  a  designated  point  on  the  shore  of  Lake 
Pontcliartrain  to  a  point  designated  on  the  shore 
of  the  Miislssippl  river,  within  the  limits  of  the 
city  of  New  Orleans ;  and  also  granting  It  the  right 
to  occupy  a  portion  of  the  river  front,  on  certain 
conditions  stipulated  therein.  The  contention  on 
the  part  of  the  city  is  that  sbe  granted  the  railroad 
company  the  right  to  occupy  for  its  purpcwes  and 
usM  ttiat  portion  of  tbe  levee,  batture,  and  wharf, 
beglnniDK  at  Port  street,  and  extending  down  the 
river  to  Montagut  street,  a  distance  of  1.000  feet, 
and  the  right  to  erect  and  maintain  thereon,  at  ita 
own  expense,  suchferry  facilities,  wharves,  piles, 
machinery,  and  other  structures  as  shall  be  neces- 
sary and  convenient  for  the  transaction  of  the  busi- 
ness of  the  company;  but  that.  In  consideration 
therefor,  the  railroad  company  obliged  Itself  to 
keep  said  wbarves  which  had  bcc>ii  cnastruoted  by 
the  city,  andoooupied  by  it,  al  such  point  as  might 
be  dtwignated,  and  to  pave  Levi-eHireet,  from  Lou- 
isa to  Folsud  atreeti  with  square  blocks  of  granite. 
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Thla  last  oWieatlonli  the  one  songht  to  be  enforced 
tbe  et^.  There  wm  ft  judgment  In  the  conn 
a  quo  in  favor  of  the  reipondent,  wbloh  !■  re- 
▼ened,  and  the  TnandanHU  made  yinmptorj. 

Fbnnbb,  J.,  diBBentlng. 

ISytlabua  bu  the  Court.) 

Appeal  from  civil  district  court,  parleb  of 
Orleans;  Monroe,  Jndge. 

Francis  B.  Lee,  for  appellant.  Bobt. 
Uott,  and  H.  B.  Ban,  for  appellee. 

Watkinb,  J.  This  Is  a  proceedin?.  by 
way  of  mandamtts,  aff  aJDSt  the  New  Orleans 
ft  Northeastern  Railroad  Company,  for 
the  pnrpose  of  coercinglta  compliance  with 
one  of  Its  obllgatlonB  to  and  in  favor  of 
the  city  of  New  Orleans,  and  which  is  con- 
tained in  section  2  of  ordinance  No.  7483, 
A.  8..  adopted  by  the  cltyconndl  on  the 
9th  of  December,  1881;  It  beinf:  an  ordi- 
nance grcuitinssald  railroad  company  the 
riflfbt  to  constroct,  operate,  and  maintain 
by  steam,  a  railroad  Tor  the  transporta- 
tion of  freights  and  passengers,  from  a  des- 
ignated point  on  the  shore  of  Lake  Pont- 
chartraln  to  a  point  designated  on  the 
shore  of  the  Mississippi  river,  within  the 
limits  of  the  city  of  New  Orleans,  and  also 
granting  It  the  right  to  occupy  a  portion 
uf  the  rlTOT  front,  on  certain  conditions 
Bttpnlsted  therein.  The  Interpretation 
placed  upon  the contractrightsand obliga- 
tions of  the  parties,  respectively,  as  flow- 
ing from  said  ordinance,  on  the  part  of  the 
city  attorney,  is  that  the  city  granted  the 
railroad  company  the  rigbt  to  occupy,  tor 
Its  purposes  and  nses,  uie  portion  of  the 
levee,  aattare,  and  wharf,  beginning  at 
Port  street,  and  extending  down  the  river 
to  Mont^ut  street,  a  distance  of  1,000  feet; 
and  the  right  to  erect  and  maintain  there- 
on, at  its  own  expense,  such  ferry  facili- 
ties, wharves,  piles,  machinery,  and  other 
stmcturea  as  shall  be  necessaiy  and  con- 
venient for  the  transaction  of  the  business 
of  the  company;  bntthatlnconelderetion 
therefor  the  railroad  company  obliged  it- 
self to  keep  said  wharves  in  repair;  to  re- 
place the  wharves  which  had  been  con- 
■tructed  by  the  city  and  occupied  by  It,  at 
such  polntas  might  bedesignated ;  to  pave 
Levee  street  from  Louisa  to  Poland  street 
with  square  blocks  of  granite,  the  lay- 
ing of  this  pavement  to  be  commenced  Im- 
mediately after  It  obtains  possession  of 
said  1,000  feet  of  levee  front  and  bat- 
tare,  and  to  be-completed  within  one  year 
thereafter.  That  the  ordinance  provided 
that  the  grant  concerning  the  wharves 
and  levees  is  not  to  go  Into  effect  until  the 
consent  of  the  whart  lessees  is  first  ob- 
tained. Thepetltion  alleges  that  1,000  feet 
of  levee  front  and  wharves  vraa  released  to 
the  railroad  company^  the  whari  leasees 
on  the  18th  of  May,  1887,  and  that  It  ob- 
tained possession  and  control  of  the  same 
at  that  time,  but  has  made  no  attempt  to 
comply  with  the  stipulations  of  its  con- 
tract, notwlthstandltig  the  delay  within 
which  the  work  of  paving  was  to  be  com- 
pleted, expired  several  months  prior  to  the 
■nstitntlon  of  this  salt.  B^ore  the  delays 
for  answering  had  expired,  the  defenduit 
filed  a  petition  for  removal  of  the  suit  to 
the  United  States  circalt  court,  and.  same 
having  been  refused,  it  filed  an  exception 
of  Us  patdeiu.  On  the  following  day  the 


respondent  filed  an  answer  or  return,— flrrt 
fully  reserving  all  of  its  rights  under  Ma 
motion  to  remove  and  plea  of  lia  pendens,— 
In  which  Act  133oll888  Is  assailed  as  uncon- 
stitutional and  void.  In  that,  if  enforced, It 
would  impair  the  obligations  of  respond- 
ent's charter'contract,  and  the  provisions  of 
theconBtltotionof  the  United  States;  and. 
In  the  altematl  ve,  a  general  denial  Is  plead- 
ed. TheJudgeAgnooyerrDledthepleaofZ/A 
pendens,  miuntalned  the  constitutionality 
of  the  law,  and,  on  the  evidence,  decided 
that  "as  the  respondent  did  not  »  •  • 
acquire  or  accept  poaBession  under  ordl- 
nnnce7483,  A.  S.,and  as  the  possession  which 
it  enjoys  is  not  the  character  of  possession 
contemplated  by  that  ordinance,  the  ohll- 
gatlon  to  pave  cannot  be  enforced."  He 
discharged  the  mle  niai,  refused  a  per- 
emptory mandamus,  and  the  relator  nas 
appealed. 

OF  THE  MOTION  TO  BBHOTB. 

1.  Both  the  parties  to  this  suit  being  cit- 
izens of  Louisiana,  it  cannot  be  removed 
unless  there  is  some  federal  question  In- 
volved. Defendant's  counsel's  contention 
Inthlsregardlstwo-fold.vlz.:  JfVrs*.  That 
dty  ordinance  4788,  A.  S.,  imposes  on  the 
railroad  company  certain  onerous  "condi- 
tions for  the  privilege  of  doing  that  which 
It  had  a  right  to  do"  under  its  charter 
without  the  sanction  of  the  city,  and  to 
that  extent  Its  contract  would  be  impaired 
if  said  ordinance  beenforced.  Second.  That 
Act  13H  of  1888,  under  which  themandamua 
proceeding  was  instituted,  Impairs  the 
obligation  of  said  company's  contract  with 
the  dty  as  found  in  said  ordinance  4783,  A. 
S.,  and  wjth  the  state  and  city,  as  found 
in  its  legislative  charter,  (Act  106  of  1871.) 
by  altering  and  changing  the  remedies  ex- 
isting at  the  inception  of  saldcontractsfor 
the  enforcement  of  the  obligations  thereof ; 
defendant's  contention  In  respect  to  the 
latter  being  that  at  the  time  said  contracts 
were  entered  Into  Its  obligations  thereun- 
der could  only  be  enforced  by  suit  for  com- 
pensatory damages  for  non -performance 
thereof,  and  this  statute  authorizes  the 
enforcement  of  specific  performance  by 
mandamvs,  and  that  the  addition  of  this 
remedy  impairs  the  contract  obligations  of 
its  charter  and  city  ordinance.  Counsel 
for  the  dty  replies  that,  If  defendant's 
charter  Is  a  protected  contract  In  the  sense 
of  the  United  States  constitution,  and  the 
ordinance  Is  such  a  law  as  may  Impair  Its 
obligation,  yet  the  facts  do  not  sustain  de< 
fendant's contention:  (1)  Because  Itachar- 
ter  only  authorized  the  company  to  enter 
the  city  by  way  otLakePontchartraln,  and 
extend  Its  tracks  to  a  point  below  CancU 
sti^t  not  nearer  to  the  Mississippi  river 
than  Clfdbome  street;  (2)  becausethe  city 
ordinance,  for  the  first  time,  conferred  on 
the  defendant  any  riparian  right,  or  right 
to  occupy  any  portion  of  the  levee  or  bat- 
tare  on  the  river  front. 

An  attentive  examination  and  careful 
comparison  of  the  charter  and  ordinance 
bave  periectiy  satisfied  us  of  the  correct- 
ness of  this  assertion.  The  charter  confers 
no  riparian  right  whatever,  and,  In  this 
respect,  the  ordinance  4783,  A.  S.,  Is  its  sole 
dependence.  8uch  being  the  case,  Act  138 
Of  1888  does  not  Impair  In  any  w^  tfaei  de> 
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fendant'8  charter  obligations,  and  ordi- 
nance 4783,  A.  S.,  does  not  Impoae  any  con- 
ditions upon  the  exercise  of  a  previously 
granted  charter  right.  The  motion  to 
transfer  was  therefore  properly  refused  by 
the  ]ndge  a  quo.  But  It  appears  from  an 
exemplification  from  the  records  of  Idie 
United  States  circuit  court  that,  subse- 
quently to  this  refusal,  the  respondent 
caused  a  certified  copy  of  the  record  of  the 
court  A  quo  to  be  filed  therein,  but  on  the 
hearing  of  a  motion  of  relator  to  that 
effect  the  camw  waa  remanded.  It  Is  in 
atattt  quo. 

2.  The  ground  of  the  respondent's  plea 
of  lis  pendena  Is  the  pendency  of  another 
suit  for  the  same  object,  before  the  United 
States  circuit  court,  entitled  City  of  New 
Orleans  v.  New  Orleacs  and  Northeastern 
Railroad  Company,  (No.  11,375.)  Our  law 
declares  that  "the  same  cause  cannot  be 
brought  before  two  separate  courts, 
though  they  be  possessed  of  concurrent 
JnrlsdlctioD,  except  by  diacontinning  the 
suit  first  brought,  b^ore  the  answer  is 
filed."  Code  Prac.  art.  94.  It  appears 
that  the  suit  above  referred  to  was  first 
filed  in  the  civil  district  court,  and  was 
numbered  therein  16,444,  and  was  subse- 
quently transferred  to  the  circuit  court, 
and  was  therein  transformed  in  to  an  equity 
proceeding,  and  given  the  present  number, 
11,876.  Thatsulthad  torltsobjecttocoeree 
the  railroad  company  to  comply  with  its 
contract  made  In  pursuance  of  ordinance 
7483,  A..  S.,  and  particularly  with  the  pro- 
vleiouB  of  section  2,  which  confers  on  the 
company  the  right  to  occupy  and  use  por- 
tions of  theleveeand  ibat£ui% between  Port 
and  Montegut  streets,  and  obliges  It  to  erect 
thereon  certain  wharves,  piles,  etc. ;  to  re- 
place certain  wharves  constructed  by  said 
city;  and  to  pave  Levee  street  with  square 
granite  blocks.  The  averment  Is  made 
therein  that  "the  company  boa  failed  to 
comm^ce  or  prosecute  the  construction" 
of  said  works,  and  its  prayer,  Inter  alia..  Is 
that  it  shall  "be  ordered  to  pave,  at  its 
own  expense,  with  square  blocks.  Levee 
streetfrom  Louisa  to  Poland  streets;  "but 
there  Is  no  allegation  In  the  petition  to  the 
effect  that  the  wharf  lessees  had  ever  re- 
leased to  and  in  favor  of  the  railroad  com- 
pany the  levee  front  and  existing  wharves, 
at  the  place  indicated  aud  set  apart,  and 
which  release  was  stipulated  in  ordinance 
7483,  A.  S.,  to  be  a  condition  precedent  to 
i1»  taking  possession  thereof,  and  without 
which  release  the  company  was  not  in  de- 
fault, and  the  city  without  a  right  of  ac- 
tion pro  tanto. 

The  failure  of  the  plaintiff  in  that  suit 
to  set  out  specifically  such  a  release  was 
made  a  matter  of  special  defense  in  that 
cause,  after  It  had  been  transformed  In- 
to an  equity  cause  In  the  United  States 
circuit  court.  That  suit  was  filed  in  Jan- 
nary,  1886,  and  It  was  removed  fn  May  fol- 
lowing. The  release  of  the  wharf  lessees 
was  not  granted  until  the  18th  of  May, 
1887,  subsequent  to  the  filing  of  defend- 
ant's cross-bills  and  answer  In  the  equity 
case.  It  Is  clear  that  that  suit  was  pre- 
mature, and  afflicted  with  an  Incurable 
defect,  which  would  have  defeated  It  In 
that  respect,  and  resulted  In  a  Judgment 
tor  the  defendant.   In  addition,  we  have 


the  defendant's  own  admission  that  Act 
133  of  1888  confers  the  right  on  the  city  to 
enforce  Bi>eciac  performance  hj  mandaains, 
and  that  such  right  was  not,  therefore, 
conferred  by  ordinance.  These  are  most 
material  differences  in  respect  to  the  le^al 
means  of  enforcing  the  city's  rights,  and 
there  Is  fn  the  confection  of  the  pleadings 
a  corresponding  difference.  But  It  ap- 
pears from  an  exhibit  that  Is  annexed  to 
the  record,  that  the  United  States  cir- 
cuit court  has  remauded  that  suit  to  the 
civil  district  court  for  want  of  Jurisdiction 
of  that  court,  and  that  tha  Interference 
has  ceased  to  exist.  It  also  appears,  hy 
another  exhibit,  that  said  suit  was  dis- 
missed as  of  nonsuit,  after  It  was  so  re- 
manded. This  the  city  attorney  had  the 
undoubted  right  to  do,  under  the  circum- 
stances of  the  case. 

In  Schmidt  v.  Braunn,  10  La.  Ann.  26, 
our  predecessors  decided  this  identical 
question,  and  held:  "Litis  pendeatJa,  Is 
not  necessarily  a  peremptoiy  exception. 
It  is  disposed  of  by  the  termination  of  the 
suit  mentioned  in  the  plea.  Such  was  the 
case  in  the  present  instance. " 

In  Adams  v.  Lewis,  7  Mart.  (N.  S.)  4Ul, 
this  question  was  agitated  and  decided, 
and  the  court  s^d:  "First,  It  la  said 
that,  the  suit  being  p^dlng  In  another 
court,  be  has  no  longer  any  control  over 
It.  and  could  not  dismiss  It.  But,  though 
be  could  not  dismiss  the  salt,  he  m^it 
renounce  all  adrantages  under  it.  The 
place  where  he  made  the  inconsistent  de- 
mands cannot  aflect  his  right  of  decid- 
ing between  them.  It  is  sufficient  U  he 
does  so  before  the  court  where  one  of 
tlie  causes  are  pending,  to  enable  that 
court  to  proceed  with  the  claim  to  which 
he  gives  a  preference.  All  that  It  should 
require  Is  that  the  election  be  made  In  such 
a  manner  as  would  prevent  the  plalntiff'B 
taking  advantage  of  the  contrary  de- 
mand. " 

These  decisions  are,  to  our  minds,  con- 
clusive of  the  present  controversy  on  the 
subject.  We  have  taRm  the  pains  to  dis- 
cuss it  as  ras  novo,  because  it  was  not  fully- 
considered  in  Mix  V.  His  Creditors,  89  La. 
Ann.  626  2  South.  Bep.  891,  as  it  was  not 
distinctly  an  Issue  therein,  on  account  of 
defendant's  answer.  In  that  opinion  we 
merely  cited  Stanton  v.  Embrey,  93  U.  S. 
553,  and  Gordon  v.  Gilloil,  99  U.  S.  169,  in 
support  of  the  dicUt  that,  on  the  qoestloa 
of  mia  pendentiat  the  federal  Jnrispmdence 
was  In  consonance  with  our  own.  But 
that  the  purport  of  those  opinions  may 
not  be  misunderstood  we  quote  from 
them.  In  the  former  the  court  say:  "Sup- 
pose it  were  otherwise,  still  it  is  insist- 
ed by  the  defendant  in  error  that  the 
pendency  of  a  prior  suit  In  another  Ju- 
risdiction Is  not  a  bar  to  a  subsequent 
suit  In  a  circuit  court,  or  in  the  court  bcw 
low,  even  though  the  two  suits  are  for  the 
same  cause  of  action,  and  the  court  here 
concurs  In  that  proposition."  In  the  lat- 
ter, at  page  178,  the  court  say:  "But  it 
has  been  frequently  held  that  the  pending 
of  a  suit  In  a  state  court  Is  no  ground  even 
for  a  plea  In  abatement  to  a  suit  upon  the 
same  matter  in  a  federal  court. ''  This  be- 
ing a  recognised  rule  of  federal  Jurispru- 
dence, it  should  be  adhered  to  In  our  own 
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conrt  aa  a  matter  of  }ndle1al  reclproctty. 
The  plea  waa  correctly  oremled. 

3.  On  the  nteiitB,  the  first  queetlon  that 
occnra  lor  examination  and  decision  1b 
whether  or  not  the  respondent  acquired 
poooooalon  of  the  batture,  levee,  and 
wharves  by  the  ordinance  7488,  A.  8. ;  and 
the  seccmd  is  whether  the  character  of  Its 
poOBeonlon  te  meh  as  was  contemplated  by 
that  ordinance, — for  it  Is  upon  the  snla- 
tlon  of  these  two  propositions  that  the  Is- 
sne  depends.  The  defendant's  coimsel  for^ 
mnlates  in  his  brief  this  statement,  vis. : 
"But  nnderlylngan  these  minor  objections 
Is  thewdl-ascertalned  fact  that  the  ddend- 
ant  has  not  taken  possession  of  the  1,000 
feet  of  liver  front  nnder  ordinance  7488,  A. 
8.,  which  sought  to  Impose  the  obligation 
of  paving;  but  It  took  possession  under 
the  ordinance  2245,  which  did  not  Impose 
paving,  and  with  the  distinct  agreement 
embodied  In  that  ordinance  and  Its  attend- 
ant contract  that  the  queetlon  of  liability 
should  be  held  In  abeyance,  and  dbould  not 
be  in  any  manner  affected  by  the  qnallfled 
poascaslon  under  this  ordinance  2215. "  Or, 
hi  othOTWords,''tbat  the  possession  of  the 
onetbousand  feetof  rivertrontand  b&tture 
described  In  section  2  of  ordinance  7483,  A. 
S.,  was  to  be  undisputed,  in  order  that  the 
obligation  to  pave  should  become  effective 
and  executory  on  the  part  oi  the  defend- 
ant. "  The  proof  ts  that  the  respcmdent's 
occupancy  commenced  in  August  and  Sep- 
tember, 1887,  and  on  the  18th  of  May,  1887, 
the  wharf  lessees  executed  a  release  in 
which  was  stated,  vis.:  "That  wheiieas, 
ordinance  No.7483,  A.  8.,  provides  that  no 
grants  therein  made  of  wharves  or  wharf- 
age facilities,  etc.,  shall  go  into  effect  with- 
out the  consent  of  the  wharf  lessees :  now, 
therefore,  In  pursuance  thereof,  •  •  • 
they  hereby  consent  that  the  wharf  prlv- 
U^es  and  grants  made  in  said  ordinance 
No.  7488,  A.  8.,  shall  at  once  go  Intoeftect." 
That  is  clear,  concise,  absolute,  and  unmis- 
takable In  terms.  This  release  Ismade  un- 
der and  in  conformity  with  the  conditions 
stipulated  in  ordinance  7483,  A.  8.,  and  was 
Intended  to  and  did  put  Its  provisions  into 
operation.  Not  until  that  release  was  eoc- 
ecuted ,  and  Immediately  after  1 1  was  execut- 
ed, the  respondent  took  formal  possession 
of  said  batture,  levee,  wharves,  and  other 
terminal  facilities  and  franchises  on  the 
Mississippi  river  front. 

The  second  section  of  the  ordinance  No. 
7483,  A.  S,,  provides  that  the  respondent 
"shall  bavethe  right, and  the  same  Is  here- 
by confirmed,  to  occupy,  tor  Its  purposes 
and  Dues,  that  portion  of  the  levee,  battan, 
and  wharf  •  •  •  beginning  at  Port 
street,  and  [extending]  a  distance  of  one 
thousand  feet  down  the  river  to  Montegut 
street,  and  to  erect  and  maintain  thereon, 
at  Its  own  expense,  such  ferry  facilities, 
wharves,  piles,  machinery,  elevators, 
yards,  tracks,  depots,  stations,  sheds,  and 
other  structures  [as]  shall  be  necessary 
and  eonv«il«it  for  the  transaction  of  Its 
business,"  etc.,  "provided,  •  •  •  that 
the  said  companyshall  replace  the  wharves 
constructed  by  the  city,  and  occupied  by 
said  company,  at  such  point  as  may  be 
designated  by  the  administrators  of  com- 
merce and  Improvements  and  city  survey- 
or,and  shall  pave  Leveestreet  with  square 


granite  blocks  from  the  extremity  of  the 
paring  on  that  street,  or  from  Louisa 
street  to  Poland  street;  and  the  <dty  of 
New  Orieans  shall  be  entitled  to  remove 
all  the  cobble-stones  now  on  said  street; 
*  *  *  and  the  square  block  pavement  on 
Levee  street  shall  be  commenced  immediate- 
ly after  said  company  obtains  possession  of 
the  onetbousand  feet  of  riverfront  and  levee 
conceded  and  allowed  to  them  by  this  or- 
dinance, and  continue  and  finish  the  same 
within  one  year. "  That  section  concludes 
with  the  final  proviso  "that  no  privilege 
or  grant  concmilng  or  referring  to  the 
wharvesuid  leveeahereln  granted  shall  go 
into  effect  until  the  consent  and  permission 
of  the  wharf  lessees  be  had  and  obtained, " 
etc. 

The  provisions  of  that  section  of  the  ordi- 
nance seem  to  beonlte  ae  clear,  and  equally 
as  free  from  ambiguity,  as  the  written  re- 
lease of  the  wharf  lessees  Is.  The  query, 
then.  Is,  In  what  respect  does  ordinanceNo. 
2245,  Council  Series,  alter,  amend,  modify, 
or  change  tbe  terms  and  conditions  of  the 
grantsand  privileges  contained  In  sections 
of  ordinance  7483,  A.  8.,  Just  quoted,  ante? 
In  order  that  we  may  be  concise, and  com- 
mit no  error,  or  make  no  mistake^  we  quote 
it  in  its  entirety,  vii. : 

"Mayoralty  of  New  Orleans,  City  Hall, 
April  30th,  1887. 

"  (No.  2346,  GouncU  Series.) 

**  Whereas,  there  Is  now  misting  a  litiga- 
tion betwerai  the  dty  of  New  Orleans  and 
the  New  OrieauB  and  Northeastern  Rail- 
road Company,  as  appears  by  the  suit  of 
the  city  of  New  Orleans  against  the  New 
Orleans  and  Northeastern  Railroad  Com- 
pany, No.  11,376,  on  tfaedocket  of  the  circuit 
court  of  tbe  United  States  for  the  fifth  cir- 
cuit and  eastern  district  of  Lonlslaua, 
which  is  not  likely  to  be  terminated  In  a 
short  time;  and  whereas,  there  are  now 
no  sulBcient  wharves  In  front  of  the  dq;>ot 
property  of  said  railroad  company,  and  be- 
low Port  street.  In  the  third  district  of  New 
Orleans,  and  It  Is  desirable  that  wharves 
should  be  constructed  there;  and  whereas, 
the  said  New  Orleans  and  Northeetstern 
Railroad  Company  are  willing  to  construct 
wharves  on  ths  river  front  below  Port 
street,  and  advance  the  necessary  outlay 
of  money  for  that  purpose  on  certain  condi- 
tions, notwithstanding  the  pending  of  the 
said  suit,  which  is  not  to  be  affected  there- 
by ;  and  whereas,  the  consent  of  the  wharf 
lessees,  as  required  In  paragraph  three  of 
section  two  of  ordinance  No.  7483,  A.  8.. 
has  been  obtained : 

"Section  1.  Be  It  ordained  by  the  ctty 
council  of  New  Orieajis  that  the  mayor  be, 
and  he  is  hereby,  authorised  and  directed 
to  enter  Into  a  contract  by  notarial  act 
with  the  New  Orleans  and  Northeastern 
Railroad  Company  for  the  construction 
and  maintenance  of  wharves  on  the  river 
front,  from  the  prolongation  of  the  lower 
property  line  of  Port  street  to  the  prolong- 
ation of  the  upper  property  line  of  Monte- 
gut street,  in  the  manner  and  under  and 
within  theterms  and  conditions  contained 
In  the  said  ordinance  No.  7483,  A.  S.,  rela- 
tive to  the  occupation  and  the  use  of  said 
river  front  provided  by  said  ordinance  No. 
7483,  under  the  loUowlng  conditions,  to- 
wit:  (1)  Thesald  New  Orleans,  cuid  North- 
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eastern  Railroad  Company  shall  rebaOd, 
without  unnecessary  delay,  not  to  exceed 
tour  months,  at  any  other  place  within  the 
third  district  of  this  dlsr  as  may  be  desig- 
nated by  the  dty  cooncU  of  New  Orleans, 
new  wharves  equal  In  extent,  square  for 
square,  as  per  meaaurement  of  the  city 
surveyor,  to  replace  the  wharves  .which 
are  or  may  be  on  said  river  front  at  the 
time  the  said  New  Orleans  and  Northeast- 
em  Railroad  Company  takes  possession  of 
the  same.  (2)  That  should  the  right  to 
the  use  of  said  spare  of  river  front  and  the 
said  wharves  thereon  be  adjudicated  and 
decreed  as  not  conferred  on  the  said  rail- 
road company,  then  and  In  that  case  the 
next  wharf  lessees  shall,  out  of  the  funds 
for  new  wharves  provided  In  their  con- 
tract with  the  city,  repay  said  railroad 
company  the  entire  amount  and  value  ct 
all  wharves  constructed  by  them. 

"Sec.  8.  Be  it  turthw  ordained  tiiat, 
should  the  right  to  said  Bpaeeof  riverfront 
and  said  wharves  to  be  constructed  be- 
tween Port  and  Montegut  streets  be  adju- 
dicated and  decreed  as  not  legally  conferred 
on  said  railroad  company,  then,  and  In  that 
case,  the  whole  amount  of  money  outlaid  by 
said  railroad  company  shall  be  paid  oat  of 
the  first  money  to  be  appropria  ted  to  new 
work  In  the  ccmstmctlon  ot  wharves  In 
New  Orleans,  under  a  renewal  of  the  pre*- 
ent  lease,  or  any  other  lease  that  may  here- 
after bemade  of  tbewharves;  and  theclty 
of  New  Orleans  subrogates  the  said  rail- 
road company  to  Its  rights  against  any 
whari  lease  to  have  such  appropriation  of 
new  work,  and  in  default  thereof  the  city 
ot  New  Orleans  shall  pay  said  moneys  to 
the  said  railroad  company. 

"Sec.  3.  Be  it  further  ordained  that  It 
shall  be  specially  stipulated  In  said  eon- 
tract  that  nothing  In  this  ordinance  shall 
In  any  way  relieve  the  said  railroad  com- 
pany of  any  obligations  Imposed  by  the 
provision  of  said  ordinance  No.  748S,  A.  S., 
or  In  any  way  Impair  or  prejudice  the 
rights  of  the  city  of  New  Orleans  now  In 
conteetatton  in  the  suit  of  the  City  of  New 
Orleans  v.  said  Railroad  Company,  No.  11,- 
S76  on  the  docket  of  the  circuit  court  of 
the  United  States  for  the  fifth  circuit  and 
eastern  districtof  LouiBiana;  norshall  the 
rights  of  said  railroad  company,  as  set 
forth  by  said  suit  No.  11.375,  be  prejudiced 
In  consequence  of  this  ordlnanpe  and  the 
said  notarial  agreement,  which  shall  be 
according  as  the  said  case  may  be  deter- 
mined, and  as  the  rights  ot  said  railroad 
company  may  be  adjudicated  and  decreed 
therein  on  final  decree  in  the  appellate 
court,  which  aald  suit  shall  proceed  to  a 
final  termination  thereof  for  the  purpose 
of  fixing  the  rights  of  the  parties  thereto; 
nor  shall  this  agreement  be  offered  in  evi- 
dence or  rderred  to  In  said  suit. 

"Adopted  by  the  council  of  the  city  of 
New  Orleuna,  April  26. 1887." 

The  ground  that  this  ordinance  was  In- 
tended to  and  did  cover  may  be  summa- 
rized thus,  viz. :  fl)  Whereas,  suit  No.  11,- 
875,  supra, is  not  likely  to  be  terminated  in 
a  short  time.  (2)  That  there  are  no  safil- 
cient  wharves  in  front  of  the  depot  prop- 
erty of  the  respondent.  (8)  That  the  re- 
spondent is  willing  to  constrnct  wharves 
un  tbB  river  front  below  Port  street,  and 


advance  the  necessary  outlay  ot  money  for 
that  purpose,  notwithstanding  the  pend- 
ing of  said  snit.  (4)  That  the  consent:  ot 
the  whari  lessees  has  bera  obtained  in  ae- 
cordaace  wltii  section  2  of  ordinance  No. 
7488.  A.  B.  (5)  That  the  mayor  Is  author- 
ised to  enter  into  a  notarial  contract  with 
the  respondent  tor  the  construction  and 
maintenance  ot  wharves,  etc..  In  the  man- 
ner and  under  the  written  terms  cmd  con- 
ditions contained  In  said  ordinance  No. 
7488,  A.  S.,  relative  to  the  occupation  of 
said  river  front,  under  the  following  con- 
dltiona,  viz.:  (6)  The  respondent  shall 
build  certain  new  wharves  to  replace  those 
taken  possession  of  by  the  company.  (7) 
That  ehoQld  the  right  to  the  use  of  said 
space  ot  river  front,  and  said  wharves 
thereon,  be  decreed  and  adjudicated  as 
not  l^ally  conferred  on  said  railroad  com- 
pany,then,  and  in  tbatca8e,tbenextwharf 
leasees  shall  repay  the  said  railroad  com- 
pany the  entire  amount  and  raJae  of  nJl 
wharves,  etc.  (8)  Thatshould  the  right  to 
said  space  of  river  front  and  said  wharves 
be  adjudicated  and  decreed  as  not  legally 
conferred  upon  said  railroad  company, 
then,  and  in  that  case,  the  whole  aznouat 
of  moDf^  outl&id  by  said  milroad  con/pa- 
ny  shall  be  refunded,  etc. 

The  loregoing  are  all  the  points  covered 
by  the  ordinance  2245.  A.  S.,  and  they  do 
not  cover  the  question  ot  paring  Levee 
street.  That  seems  to  have  been  \ttt  on- 
Interrupted  entirely. 

Simplified,  the  tenor  and  substance  of  It 
is,  that  the  respondent  was  willing  to  do 
the  work,  and  accept  the  grants  and  con- 
cessions that  were  stipulated  In  Its  favor, 
provided  that  should  Its  use  to  the  quota 
of  2u££Dre,etc.,  be  abjudicated  In  that  suit 
as  not  legally  conferrad.  It  should  be  fully 
compensated  and  rdmbursed  the  amount 
of  Its  outlay. ' 

The  final  clause  of  section  8  of  the  ordi- 
nance No.  2245,  A.  S..  Is  a  saving  clause,  and 
provides:  That  the  contract  between  the 
mayor  and  the  respond«it  shall  specify 
"  that  nothing  In  this  ordinance  shall  In 
any  way  relieve  the  said  railroad  company 
of  any  of  the  obligations  imposed  by  the 
provisions  of  said  ordinance  No.  7483,  A. 
S.,"und  that  it  shall  not  Interfere  with  the 
rights  of  either  party  lu  the  pending  suit. 
"  which  shall  be  according  as  the  said  case 
may  be  determined,  and  as  the  rights  ot 
said  railroad  company  may  be  adjudicated 
and  decreed  thereon  on  final  decldonot  the 
appellate  court,  which  said  suit  shall  pro- 
ceed to  a  final  termination  thereof  for  the 
purpose  of  fixing  the  righta  of  the  parties 
thereto,  norshall  this  agreement  be  offered 
in  evidence  or  referred  to  in  that  suit. " 

'i'his  was  Intended  to  operate  as  a  mut- 
ual shield  and  saf^uard  against  danger 
arising  oQt  of  Qiat  suit  to  either  party 
thereto;  while  the  contract  stipulations 
enabled  the  respondent  to  do  the  work 
with  the  assurance  of  being  fully  reim- 
bursed for  Its  money  outlay,  and  theclty  to 
have  her  wharves  and  streets  put  In  repair 
according  to  the  contract.  As  we  have 
seen,  there  was  in  that  suit  an  Incurable 
vice,  and  It  has  been  diocontinued  and  Ut- 
mlnated.  and  this  suit  is  In  its  stead.  We 
do  not  regard  the  stipulation  that  said 
suit  Bhfdl  proceed  to  a  final  leruiiuation 
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as  In  thenatareof  acontractthat  it  should 
not  be  abated  or  dismissed,  but  memly 
that  tiie  ordinance  Rhould  not  hare  the  ef- 
fect of  dtscontinntng  or  abating  It.  This 
clanfte  stands  apart  from  the  contracting 
clauses  quoted. 

In  pursuance  of  ordinance  No.  2246,  C.  B., 
the  relator  and  respondent  entered  Into  a 
notarial  contract  on  the  2Sth  of  May,  1887, 
— only  a  few  days  satraeqaent  to  the  execu- 
tiou  ol  the  release  of  the  vharf  lessees,— 
wherein  It  was  stipulated  on  the  part  ot 
the  city  that  shejci'anted  to  respondent  the 
right  to  constmct  and  maintain  wharves 
on  the  riverfront  from  Port  street  to  Mon- 
tegut  street.  In  the  manner  and  under  the 
n-rltten  terms  and  conditions  In  ordinance 
No.  7483,  A.  S.,  and  wherein  It  was  likewise 
stipalated  on  the  part  of  the  respondent 
that  It  would  cause  to  be  constructed  and 
maintained  wharves  on  the  river  front 
"from  Fort  to  Montegut  streets, "  In  con- 
formity to  the  pro  visions  and  requirements 
of  ordinance  No.  7483,  A.  S.  Both  ordi- 
nances are  incorporated  In  full  in  the  con- 
tract, and  then  follow  stipulatlpns  precise- 
ly in  conformity  thereto,  as  outlined 
above. 

Alter  making  a  most  careful  examination 
and  comparison  ol  said  ordinances  and 
contents,  we  feet  satisfied  that  there  Is 
nothing  precarious  or  uncertain  >n  the  re- 
spondent's poBBesslonof  the  terminal  facil- 
ities granted  it  by  the  city ;  that  the  com- 
pany acted  in  view  of  all  stlpulatione  in 
those  two  ordinances  In  its  favor;  and  of 
the  obligations  and  conditions  they  Im- 
posed upon  It.  Th^  were  willing  to  take 
possession  and  to  erect  wharves,  etc.,  on 
the  sole  condition  that  It  should  be  remu- 
nerated in  case  of  eviction  by  a  decree  In 
that  suit.  The  position  of  the  railroad 
company.condensed.lsthat  the  possession 
of  the  1,000  feet  ot  levee,  which  was  dispute 
ed  and  precarious,  because  ordinance  7483, 
A.  S..  to  assailed  as  lll^al  in  circuit  court 
suit  11.87K*  and  that  the  effect  of  that  salt 
was  suspended  by  ordinance  2245,  C.  S.,  un- 
der which  It  went  Into  poesesaion.  That 
suit  was  brought  by  the  city  to  coerce  the 
railroad  company's  full  compliance  with 
all  obligations  undertheformerordinance, 
and  later  alia  the  obligation  to  pave 
Levee  street.  In  that  suit  the  defendant's 
answer  was  that  the  city  was  seeking,  by 
that  ordinance.  Illegally  to  enforce  certain 
conditions  apon  the  use  of  her  streets,  and 
Its  prayer  was  that  the  stipulation  In  said 
ordinance  in  relation  to  paving  Levee 
street  he  annulled,  on  the  ground  that  It 
is  entitled  under  Its  charter  to  all  of  the 
rights  that  are  purported  to  be  conferred 
by  said  ordinance,  and  that  the  petition  be 
dismissed,  with  costs. 

In  the  first  place,  we  have  found  and  de- 
cided the  riparian  rights  and  franchises 
purporting  to  have  been  conferred  by  that 
ordinance  were  not,  as  a  matter  of  fact, 
conferred  by  the  charter  of  the  railroad 
company,  and  therefore  the  supposed  Itle- 
galit?  (»  said  ordinance  did  not,  as  a  mat- 
ter of  law,  exist.  Wehave  thereby  disposed 
finally  of  the  question  of  the  alleged  illegal- 
ity of  said  ordinance  which  was  set  up  In 
the  lonner  suit,  as  a  reconventional  de- 
mand, though  it  was  not,  as  a  matter  of 
fact,  such  a  demand.   Meyers  v.  Burtle,  6 


South.  Rep.  607.  In  the  second  place,  we 
have  found  and  decided  that,  as  In  that 
suit  there  was  no  averment  that  the  wharf 
lessees  had  made  the  required  release  ol 
the  wharves  In  question,  that  suit  dis- 
closed no  right  In  the  city  to  compel  the 
defendant  to  pave  Levee  street,  and  that 
this  lack  of  essential  averment  was  an  in- 
curable defect  ther^n,  in  this  particular, 
and,  upon  trial  thereof,  Judgment  woald 
have  necessarily  gone  against  the  city  on 
that  issue,  as  of  nonsuit.  Hence  theright 
of  the  company  to  occupy  Leveestreet,  and 
its  obligation  to  do  the  paving,  were  not 
Issues  In  that  case,  and  could  not  have 
been  decided  therein.  We  have  also  found 
and  decided  that  the  qoestlon  of  paving 
Levee  street  is  not  mentioned  In  ordinance 
2it5,C.  S.,nnderwhlch  defendant  claims  to 
hare  acted  in  entering  into  possession  of 
its  battiirs  rights  and  franchises,  and  hence 
its  possession  of  the  1,000  feet  of  levee  was 
in  pursuance  of  ordinance  7483,  A.  S.,  and 
was  not  only  unquestioned,  but  express- 
ly affirmed,  by  the  city.  But  that  suit  was 
voluntarily  discontinued  by  the  city,  and 
the  company's  charge  of  illegality  against 
said  ordinance  passed  outol  court  with  it. 
This  salt  has  for  Its  sole  object  to  coerce 
the  defendant  to  pave  Levee  street,  and  It 
is  met  with  a  general  denial  as  an  answer. 
There  can  be  no  serious  question  as  to  the 
right  ot  the  city  to  Insist  on  the  respond- 
ent's performance  of  this  part  ot  the  con- 
tract according  to  the  provisions  of  ordi- 
nance 7483,  A.  S.,  and  the  city  surveyor's 
specifications. 

It  Is  therefore  ordered  that  the  Judgment 
appealed  from  be  reversed,  and  it  is  now 
ordered  and  decreed  that  the  provisional 
manda.mu8  be  made  peremptory, and  that 
the  respondent  be  taxed  with  all  costs,  tn 
both  courts. 

Fbnnbr.  J.,  (dissenting.)  I.  Ordinance 
No.  74ft8  shows  that  the  matters  here  In- 
volved are  included  only  in  the  second  sec- 
tion, and  that  the  provisos  touching  the 
paving  and  wharvra  relate  exclusively  to 
thewfaari  leveeprivlleges.and  have  no  con- 
nection with  other  privileges  conferred  Is 
other  parts  of  the  ordinance. 

2.  It  is  clear  that  the  obligation  to  pave 
ccmnot  be  Imposed  on  the  railroad  com- 

fiany  without  Its  assent,  express  or  plainly 
m  plied. 

3.  It  Is  equally  plain,  from  suit  No.  11,- 
785,  that,  prior  to  ordinance  2245,  the  rail- 
rosid  company  did  not  consent  to,  but  de- 
nied, this  obligation,  and  had  never  taken 
possession  of  the  "levee,  battore,  and 
wharf,*'  axA  could  not  do  so,  because  the 
whart  lessees  refused  thdr  consent. 

4.  If  the  railroad  company  had  been  will- 
ing to  accept  ordinance  7483,  nothing  would 
have  been  necessary  bat  to  obtain  the 
consent  of  the  wharf  lessees,  and  there 
was  no  necessity  whatever  for  ordinance 
2285. 

6.  That  ordinance  shows  that.  Independ- 
ent of  the  consent  of  the  lessees  as  recited 
In  Its  preamble* It  was  necessary.  In  order 
to  induce  the  railroad  company  to  act,  to 
embody  other  new  and  additional  condi- 
tions and  stipulations,  not  only  in  the  or- 
dinance Itself,  but  In  an  express  contract 
between  the  parties.  ^  t 
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6.  Among  those  sttpulatlons  is  fonndtbe 
folluwlDK:  "Nor  shall  the  rights  of  the 
said  railroad  company,  as  set  forth  In  said 
suit  No.ll,376,bepreJttdiced  inconsequence 
ol  this  ordinance  and  the  said  notarial 
agreement,  which  shall  be  according  as  the 
said  case  may  be  determined,  ana  as  the 
right  of  the  said  railroad  company  may 
be  adjudicated  and  decreed,  therein  on 
final  decree  In  the  appellate  court,  which 
said  suit  shall  proceed  to  a  final  termina- 
tion thereof  tor  the  purpose  of  fixing  the 
rights  of  the  parties  tbmto ;  nor  shall  this 
agreement  be  offered  In  evidence orteferred 
to  In  said  suit."  And  in  the  contract  entered 
Into  between  the  parties  the  meaning  of 
these  words  "  final  termination  "  was  more 
fully  expressed,  as  being  until  said  suit 
"shall  be  adjudicated  and  decreed  on  final 
decree  In  the  appellate  court,"  and  that 
"  said  suit  shall  proceed  to  aflnal  termina- 
tion thereof,  for  tlie  purpose  of  fixing  the 
rights  of  the  pnrties  thereto. " 

7.  Only  afterand  under  the  foregoing  or- 
dinance and  contract  did  the  railroad  com- 
pany take  possession  of  the  warehouses 
and  levee. 

8.  It  cannot  be  disputed  that  the  right  of 
the  city  to  impose,  and  the  obligation  of 
the  defendant  to  perform,  the  duty  of  pav- 
ing Levee  street,  were  directly  at  issue  In 
BuTt  No.  11,876.  I  quote  from  the  prayer  of 
the  city's  petltioD  therein  the  following: 
"  That  said  company  be  ordered  to  pave, 
at  Its  own  expense,  with  square  granite 
blocks,  Levee  street  from  Louisa  to  Po- 
land streets ; "  and  from  tbe  prayer  of  de- 
fendant's answer  and  defendant's  recon- 
vention the  following:  "  That  the  require- 
ments of  said  ordinance  No.  7483,  for  the 
paving  of  Levee  street  with  square  granite 
olockH,  from  Louisa  to  Poland  streets,  be 
decreed  illegal,  null,  and  void." 

9.  Unless  the  voluntary  dismissal,  by  the 
city,  of  the  suit  No.  11,376,  can  be  accepted 
as  a  termination  thereof,  for  the  puri'ose 
of  fixing  the  rights  of  the  parties  thereto, 
I  do  not  see  how  the  city  can  prosecute  the 
present  actioot  without  violating  her  clear 
and  solemn  contract.  It  the  words  quoted 
ha  ve  any  meaning  or  pnrpose.  it  Is  to  pre- 
vent the  very  thing  which  the  city  has 
dune,  viz.,  the  dismissal  of  tbe  suit,  and  to 
require  a  final  aettlemeot  by  Judicial  de- 
cree, in  tbat  suit,  of  this  contested  right, 
as  a  condition  precedent  to  such  an  action 
cw  the  one  now  bruught. 

10.  The  sole  purpose  of  ordinance  S246,G. 
S.,  was  to  enable  defendant  to  takeposses- 
sion  of  the  wharves  and  levee  without 
thereby  accepting  the  provisions  of  ordi- 
nance 74K3,  A.  S. ,  and  to  suspend  all  con- 
flicting claims  upon  the  latter  until  finally' 
adjudicated  in  th(>  pending  suit;  andtohold 
that,  by  acting  under  the  late^  ordinance, 
defendant  accepted  the  former,  seems  to 
me  to  contradict  and  obliterate,  not  only 
the  terms,  but  tbe  sole  object  and  purpose, 
of  ttie  later  ordinance  and  contract.  How- 
ever improvident  may  be  the  suit  No.  11,- 
376;  however  untenable  may  be  the  posi- 
tion taken  therein  by  the  company;  bow- 
ever  clear  It  may  be  that  thecompany  can- 
not retain  the  wharf  and  levee  privileges 
granted  In  the  second  section  of  ordinance 
No.  7483,  without  performing  the  condi- 
tions attached  to  the  grant,— ^estubbotn 


facts  remain  that  the  company  had  the  op- 
tion to  accept  or  decline  the  grant,  and,  by 
declining,  to  escape  t  he  conditions ;  that  she 
has  never  accepted  the  grant,  except  sab 
modo,  and  subject  to  new  conditions  ex- 
pressly stipulated  In  a  solemn  contract; 
and  that  the  city,  being  a  part?  to  and 
bound  by  that  contract,  Is  powerlem  to  re- 
pudiate It,  to  convert  the  company's  con- 
ditional acceptance  Into  an  absolute  ac- 
ceptance, and  to  deprive  the  company  of 
its  option  to  abandon  the  wharf  and  levee 
prlvile^ces,  and  thereby  to  escape  the  con- 
ditiona  of  the  grant.   For  these  reasons 

1  cannot  concur  In  the  view  taken  by  the 
lower  court,  and  dissent  from  the  opinion 
and  decree  herein. 

MoBBiB  V.  Glenn. 
(SupremtOcurttjfAUUtama.  Deo.  Tttm,  1888.) 

COBPOKATIONS— StOOKHOLDSBI — ASSIOKIIBITT. 

One  who  inbscribes  for  Block  of  &  corpora- 
tion does  ao  with  referenoe  to  the  laws  of  Uie  Btat« 
under  which  the  oorporattou  !■  orgsaliad;  and  a 
tubsoriber  for  stock  in  a  Virginia  oorpomtlon  Is 
liable  for  an  assessment  thereon  made  aiterbe  has 
transferred  tbe  stock,  as  Code  Va.  1673,  c.  57,  S  Sd. 
provides  that  "no  stock  shall  bo  assigned  on  tbe 
books  without  the  oonsent  of  the  oompany  nntll  all 
the  money  which  has  beoome  payable  thereon  shall 
have  been  paid,  and  on  any  asslRnment  tbe  aa- 
algnee  and  assignor  shall  each  be  liable  for  any  1d- 
stallments  wbion  may  have  accrued,  or  which  maj 
thereafter  aocrue,  and  may  be  prooeeded  against, 
in  the  manner  before  provided, by  acUon  or  mo- 
tion. 

Appeal  from  drcnlt  court,  MontRomOTy 
county;  Sons  P.  Hubbabd,  Judge. 

Action  by  John  Glenn,  trustee,  against 
Morris,  to  recover  an  assessment  on  stock 
of  the  Nation  Express  ft  TransportatioD 
Company,  a  corporation  organised  under 
the  laws  of  Yirglola.  Judgment  for  plain- 
tiff,  and  defendant  appeals.  For  a  more 
extended  statement,  see  Lehman  v.  Qlenn, 
6  South.  Rep.  44; 

Troy,  2%>ujpA/ns  A  IfOiidoji,  for  appellant. 
W.  3.  Tboilngtoa,  tor  appellee. 

SouBRViLLE,  J.  An  the  assignments  of 
error  In  this  case,  except  a  single  one,  will 
be  overruled,  on  the  authority  of  Lehman 
V.  Glenn,  6  South.  Rep.  44,  and  Semple  v. 
Qlenn, Id. 46,  (decided  at  the  present  term.) 

One  other  question  Itf  raised,  by  reason 
of  the  fact  that  the  appellant,  Morris,  is 
shown  to  ha  re  accepted  and  transferred  his 
certificate  of  stock  prior  to  the  lime  the 
assessment  here  sued  tor  was  made,  by  or^ 
der  of  thechancery  court  of  Richmond,  Va., 
on  March  26,  1886.  This  transfer  did  not 
discharge  his  liability  to  be  further  as- 
sessed, by  reason  of  the  provisions  of  the 
Virginia  statute.  The  corporation  being 
organised  In  that  state,  the  subscriptions 
of  st-ockholders  must  be  held  to  have  refer- 
ence to  tbe  laws  of  Virginia,  as  fully  as  if 
theee  laws  were  a  partof  the  subscription. 

2  Mor.  Priv.  Corp.  (2d  Ed.)  S  874;  McDon- 
nell V.  Insurance  Co.,  85  Ala.  401,  6  South. 
Rep.  120.  The  Virginia  statute  provides 
that  "no  stock  shall  be  assigned  on  the 
bonks  without  the  consent  of  thecompany 
until  all  the  money  which  has  become  pay- 
able thereon  shall  have  been  paid,  and  on 
any  assignment  tbe  assignee  and  assignor 
lAiall  each  be  liable  for  any  installmoits 
which  may  have  accrued,  or  which  may 
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thereafter  accrue,  and  may  be  proceeded 
against  In  the  manner  before  provided,  "by 
action  or  motion.  CodeVa.  {1849,lS60.)c.57, 
§24;(1873,)c.57,|26.  Theprecleepoiut arose 
In  McKIm  v.  Glenn,  66  Md.  479.  8  Atl.  Rep. 
130,  and  again  In  Glenn  v.  Scott,  28  Fed. 
Eep.  804,  (decided  by  the  United  States  cir- 
cuit court  of  the  western  dlatrictof  Virginia 
tn  September,  1886;)  and  in  each  ease  the 
statutewas  construed  to  continue  In  effect 
the  liability  of  n  transferrer  of  stock,  JUBt 
as  if  no  transfer  had  been  made. 
The  Judgmratt  Is  affirmed. 


BaIOBS  et  A/.  T.  AX.ABAUA  BTATS  BAVK. 

iSupremeCimrt  of  Alabama.  Dea  Term,  1888.) 
Bquixutui  loMsa  — Chattk.  HtnTaAois— Aitbb- 

ACQUUtXD  PhOPEBTT. 

1.  An  agreement  under  which  defendanto  were 
to  make  advances  to  a  firm  of  cotton  brokers,  to  be 
used  tn  paySng  for  cotton  to  be  porcbased  by  tbem 
doting  toe  ensnlng  ootton'aeason,  on  condition  that 
all  the  cotton  bonght  and  paid  for  ahonld  be  the 
property  of  defendants  nntu  they  were  repaid  all 
money  advanced,  with  the  right  to  ship  and  sell  it 
whenever  deemed  necessary  for  their  protection, 
creates  neither  a  mortgage  at  law  nor  a  pledge  oi 
specHflc  cotton,  though  it  gives  defendants  an  equi- 
table Hen  on  the  cotton  as  it  is  bought. 

S.  Asabseqnentagreement,madenaariyayear 
afterwards,  —  another  agreement  Intervening.— 
that  defendants  sbovld  pay  a  note  given  by  the 
brokers,  and  cancel  a  bill  of  lading  on  cotton  given 
to  seoore  it;  that,  in  oonslderatum  thereof  the 
brokers  should  bold  all  the  ootton  then  <«  hand,  to 
pay  for  which  defendants  had  advanced  the  mon- 
ey' until  a  designated  date ;  tbaL  if  the  cotton  was 
not  then  sold  oy  the  brokers,  defendants  should 
have  the  rifrht  to  sell  It,  and  apply  the  proceeds  in 
dlstdiarge  of  the  hrokera'  indebtedness,  including 
the  note, — is  a  distinct  and  independent  ooutract. 
made  without  reference  to  the  first  agreement,  and 
designed  to  meet  new  and  different  oouditions; 
and  It  also  creates  only  an  equitable  lien. 

8.  Before  defendants  baa  acquired  their  equi- 
table Hen,  an  unindorsed  warehouse  receipt  forlOO 
btfea  of  cotton,  given  l^the  brokers,  had  come 
Into  irtalntUPa  poweasion  as  collateral  leouiity  for 
mni^loaiiedthebndEerB.  The lOObaleahad been 
set  apart,  but,  af  tor  defeodsnto  had  made  their  ad- 
vance*, without  notice  of  the  plaintiff's  claim,  21 
of  the  bales  were  sold,  and  others  substituted. 
Held,  that  the  brokers*  indorsement  of  the  receipt, 
made  ^ter  defendanU'  seizure  of  tbe  cotton,  did 
BOt  pass  to  plaintiffs  tbe  legal  title  to  the  anbsti- 
tuted  ootton.  so  a*  to  oat  on  the  intervening  equity 
of  defendanto. 

Appeal  from  circuit  court,  Greene  coun- 
ty: Sam.  H.  Sprott,  Judge. 

Detinue  by  the  Alabama  State  Bank 
against  B.  B.  Bamee  and  others,  doing 
bvsineaB  as  partners  tinder  the  name  of  the 
Bank  of  Entaw,to  recover  100  bales  of  cot- 
ton. The  facts  are  fully  stated  by  Judge 
Clopton  In  a  formerdeclaion,  reported  In  2 
South.  Eep.  349.  The  agreement  of  May, 
referred  to  In  the  following  opinion, 
was  stated  by  him  to  be  substantially  ae 
follows,  (page  853:)  **  The  driendants  were 
to  pay  a  note  of  Qea^  Bros,  for  $5,000 
held  byabank  in  Chattanooga,  as  security 
lor  which  Cleage  Bros,  had  delivered  a  bill 
of  lading  for  100  bales  of  cotton,  and  were 
to  take  up  and  cancel  the  bill  of  lading; 
and,  in  consideration  thereof,  Cleage  Bros, 
agreed  that  defendants  should  hold  all  the 
cotton  then  on  hand,  to  pay  lor  which  de- 
fendants bad  advanced  the  money,  until 
Jane  16,  iSS4,  tbe  quantity  uf  which  was 


estimated ;  and,  If  not  then  shipped  or  sold 
by  Cleage  Bros.,  the  defendants  should 
have  the  right  and  authority  to  take,  ship, 
and  sell  tbe  same,  and  apply  tbe  proceeds 
to  the  payment  of  Cleage  Bros.'  indebted- 
ness to  them,  the  amount  of  which  was 
computed,  including  the  amount  paid  tbe 
bank  tn  Ciiattanooga.  Tbe  amount  was 
paid  as  agreed  on ;  *  *  *  and  in  July 
thereafter  the  defendants  took  posseealon 
of  the  cotton  In  controversy,  without  the 
consent  andagalnsttbe  objection  ofCleage 
Bros."  Plaintiff  claimed  the  100  bales  of 
cottouon  an  unindorsed  warehouse  receipt 
given  by  Cleage  Bros,  as  security  for  mon- 
ey borrowed  from  the  National  Bank  of 
Birmingham,  and  transferred  by  It  to 
plaintlfl.  The  lOObales  had  been  set  apart 
before  the  above  agreement  with  defend- 
ants had  been  entered  Into ;  but  after  that 
agreement,  on  or  about  June  15,  1884, ' 
Cleage  Bros,  sold  24  of  these  bales,  and 
substituted  others  In  their  stead.  After 
defendant'sselznre  of  these  lOObales,  Cleage 
Bros.  Indorsed  the  warehouse  receipt  to 
plaintiff,  and  It  Instituted  this  action. 
The  court  charged  the  Jury  to  find  lor  de- 
fendants as  to  the  Bubstltnted  cotton,  and 
for  plaintiff  as  to  tbe  balance.  Both  par< 
ties  appeal. 

Webb  &  Tillmaa,  for  plaintiff.  J.  B. 
Hand  and  E.  W.  de  Qraffenreidt  for  defend- 
ants. 

CX.0PT0N,  J.  The  present  record,  and 
the  record  which  was  o^ore  us  on  the  for- 
mer appeal,  do  not  materially  vary  as  to 
the  facts.  By  the  cross-appeals,  substan- 
tially the  same  questions  which  we  then 
decided  are  again  presented ;  and  we  are 
asked  to  reconsider  the  conclQslons  then 
announced.  Bank  v.  Barnes,  82  Ala.  607,  2 
South.  Bep.  349.  On  the  former  appeal  we 
held  that  the  agreement  of  August,  1888, 
created  neither  a  mortgage  nor  apledge  of 
specific  cotton.  Not  controverting  that  a 
mortgage  upon  property  to  be  acquired  in 
tbe  future  does  not  operate  to  convey  the 
legal  title,  If  it  be  to  secure  any  antecedent 
debt,  but  Is  only  an  agreement  to  convoy 
when  the  property  Is  acquired,  counsel  now 
Insist  that,  as  there  was  no  existing  debt 
at  tiie  time  the  agreement  was  made,  it 
was  simply  a  contract  prescribing  rules  tor 
the  gbvemmentand  construction  of  future 
trcuisactions  when  bad,  and  that  the  cot^ 
ton.underthe  agreement, becamettae  prop- 
erty of  defendants,  and  the  legal  title  vestnl 
in  them,  as  ^d  when  the  cotton  was  pur- 
chased and  paid  for.  The  terms  ot  the 
agreement  were  that  defendants  would  ad- 
vance money  to  pay  for  cotton  parchased 
by  Cleage  Bros,  in  Greene  county  during 
the  ensuing  cotton  season,  by  paying 
checks  drawn  by  them  on  defendant  as  the 
cotton  was  purchased,  on  the  condition 
and  understanding  that  all  cotton  so 
bought  and  paid  for  should  be  the  proper- 
ty of  defendants  until  they  were  repaid  all 
money  advanced,  and  that  they  should 
have  the  right  to  take,  hold,  ship,  and  sell 
the  same  whenever  deemed  necesflary  lor 
thetr  protection,  otherwise  Cleage  Bros, 
could  ship  and  sell  the  cotton  to  such  per- 
sons as  they  desired ;  but  whenever  a  ship- 
ment was  made  they  should  give  defend- 
ants a  draft  for  the  pruceeda,^wlth  bill  of 
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lading  attached.  The  advances  were  to  be 
made,  and  theproperty  acquired, In  thefut- 
are.  It  Is  manifest,  from  the  terms  of  the 
a^n^iQdt,  It  was  not  intended  that  the 
cotton  should  become  the  absolute  prop- 
erty of  defendants,  or  that  the  title  there- 
to Bhoald  rest  In  them,  but  merely  a  secu- 
rity for  money  advanced,  not  fora  present, 
subsisting  debt,  but  for  future  advances. 
Had  Cleage  Bros.,  at  the  time  the  agree- 
ment was  made,  owned  the  cotton,  It  may 
be  that  the  words,  "should  be  the  propei^ 
ty  of  defendants,"  would  have  been  suffi- 
cient to  have  constituted  a  legal  mort- 
gage.  At  law,  a  mortgage  can  operate 
only  on  property  actually  or  potentially 
belonging  to  the  mortgagor.  If  he  does 
not  own  the  property,  there  Is  nothing  up- 
on which  the  conveyance  can  operate.  The 
rule  la  otherwise  In  equity ;  but,  even  In 
equity,  a  contract  to  transfer  property  to 
be  subsequently  acquired  does  not  operate 
as  a  present  alienation,  but  merely  to 
transfer  the  beneficial  interest  Immediately 
on  the  acqnlsildon  of  the  pi*operty.  On  the 
principle  that  a  future  acquleltiou,  merely 
expected orcontemplated.lsnot the  subject 
of  a  mortgageat  law, rest  all  ourdeclslons 
holding  that  a  mortgage  on  an  unplanted 
crop  does  not  pass  the  legal  title,  even 
when  the  crop  comes  Into  existence,  unless 
the  mortgagor  does  some  new  act  for  the 

fmrpose  of  carrying  it  into  effect,  though 
t  creates  an  equitable  interest  which  at- 
taches when  the  crop  comes  into  existence, 
and  which  a  court  of  equity  will  protect 
and  enforce.  The  same  principle  controls 
the  effect  and  operation  of  the  agreement 
under  consideration. 

It  Is  further  contended  that  the  agree- 
ment of  May,  1884,  was  made  with  refer- 
ence to  the  agreement  of  August,  188S,  and 
for  the  purpose  of  carrying  the  latter 
agreement  Into  effect.  The  terms  of  the 
agreement  are  stated  In  the  opinion  dellv- 
f>red  on  the  former  appeal,  and  need  not 
be  repeated.  Wethenruled  that  It  created 
only  an  equitable  Hen,  such  as  may  exist 
without  the  delivery  of  possession,  and  did 
not  authorise  d^endants  to  take  posses- 
sion of  the  cotton  against  the  objection  of 
Oeage  Bros.,  so  as  to  defeat  the  legal  title 
which  plaintiff  acquired  by  thelndursement 
to  the  warehouse  receipt.  The  contract  of 
May,  1884,  Is  a  separate,  distinct,  and  inde- 
pendent contract,  designed  to  meet  new 
and  different  conditions,  without  reference 
to  the  contract  of  August,  1888,  except  to 
originate  an  additional  equitable  Ilea  tor 
the  balance  due  on  account  of  the  money 
previously  advanced.  This  becomes  man- 
ifest when  the  contract  of  October  1, 1888, 
an  intervening  contract,  is  considered.  By 
this  last  agreement,  B.  B.  Barnes,  one  of 
the  defendants,  and  who  was  cashier  of 
the  Bank  of  Entaw,  stipulated  that  the 
bank  should  pay  tor  all  cotton  purchased 
by  Cleage  Bros,  at  designated  places  In 
Qreene  county,  and  would  not  furnish  oth- 
er cotton  buyers  with  funds  with  which  to 
purchase  cotton.  Cleage  Bros,  were  to 
keep  a  regular  buyer  in  the  market,  and 
use  efforts  to  throw  thecotton  business  In- 
tothe  handsof  thebank.  The  bank  wasto 
charge  the  usual  exchange,  and  the  profits 
to  be  divided  between  Qeage  Bros,  and  B. 
B.  Barnes.  This  agreement  continued  only 


a  few  days,  when  ft  was  changed;  the 
change  being  that, In  Hen  of  one-hulf  of  the 
profits,  Clec^  Bros,  agreed  to  pay 
Barnes  fSOO.  It  Is  said  that  this  was  a 
private  agreement  with  Barnes,  with 
which  the  other  defendants  had  no  connec- 
tion. It  Is  apparent,  however,  that  it  was 
made  also  for  the  benefit  of  the  bank, 
which  was  bound  by  the  stipulations  of 
the  cashier  and  managing  partner.  Tbe 
agreement  was  intended  to  supersede,  and 
did  supersede,  the  agreement  of  August, 
1883,  or,  at  least,  operated  to  break  any 
possible  connection  which  might  otherwise 
have  existed  between  the  latter  agreement 
and  the  agreement  of  May,  1884. 

On  the  cross-appeal  plaintiff  contends 
that  the  Indorsement  of  the  warehouse  re- 
ceipt related  back  to  the  time  of  the  substi- 
tution of  other  cotton  for  a  portion  of  the 
100  bales  originally  Included  in  the  receipt, 
which  had  been  sold  by  Cleage  Bros.,  and 
vested  in  plaintjOs  a  title  to  the  substltat- 
ed  cotton  sufficient  to  maintain  detinue. 
The  argument  is  that  by  the  snbstitntion 
plaintiff  acquired  an  equltableclaim  to  the 
substituted  cotton;  and  having  such  In- 
terest, and  Cleage  Bros,  having  an  Interest 
In  upholding  Its  validity,  they  could,  with- 
out committing  maintenance,  put  tbe 
plaintiff  In  a  position  to  maintain  its  Hen 
on  the  cotton.  This  may  becooceded ;  but 
the  equitable  interest  of  the  plainttff  wm 
Inchoate,  and  not  Itself  acquired  until  rat- 
ification. Defendants  had  previously  ac- 
quired an  equitable  Interest,  vrlthout  no- 
tice of  plaintiff's  claim ;  and  a  subsequent 
ratification,  by  which  only  an  equitable  in- 
terest la  acquired,  does  not  operate  to  cut 
off  the  intervening  equity  of  defendants. 
Whatever  may  have  been  the  operation  ol 
the  indorsement  erf  the  war^onse  receipt 
as  between  plaintiff  and  Cleage  Bros.,  It 
does  not  pass,  as  against  the  equity  of  de- 
fendants, the  legal  title  to  cottonoot  orig- 
inally Included  in  the  receipt.  After  care- 
ful consideration  of  the  questions  raised 
and  argrued,  we  adh^e  to  and  affirm  the 
mllngs  on  the  former  appeal.  Affirmed. 


KNA.BK  V  Burden. 
(Supreme  Court  of  Alabama,   Deo.  20, 1889.) 
Pathhts— EviDKKCE— Oftioiai.  Dutt — Prkbcmp- 

TIOS. 

A  patent  Issued  the  state,  under  Act  Ala. 
Jan.  15, 1828,  autboriBin^  the  sale  of  pnblto  school 
lands  granted  to  the  state  bj  con^reM,  is,  under 
Code  Ala.  1 2761,  DrovidioK  that  "patenu  *  •  « 
most  be  reoelved  in  evidence  without  further 
proof, "  admtselble  In  evidence,  and  raises  a  pre- 
sumption that  all  required  preliminary  proceedings 
as  to  the  selection  of  the  lands  by  the  general  gov- 
ernment, and  for  their  sale,  have  been  properly 
complied  with,  and,  when  accompanied  by  nu- 
intermpted  and  notorious  possession  for  80  years, 
will  prevail,  as  a  l^al  title,  agsinat  a  oertlfleate  of 
entry  subsequently  issued  1^  the  United  States 
laod-offlce. 

Appeal  from  circuit  court,  Randolph 
county;  J.  R.  Dowdbll,  Judge. 

Ejectment  by  Julian C.  Kunbe,  appellant, 
against  Calvin  J.  Burden,  appellee.  The 
claims  to  title  by  both  plaintiff  and  de- 
fendant, respectively,  are  set  oat  at  length 
In  the  opinion.  Aftisr  plaintiff  Introduced 
in  evidence  bis  certificate  of  entar  Issued 
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by  the  rcKlster  of  the  United  States  land- 
officeatMoutf;omery,Ala.,lie  rested.  The 
ddeiidaot  oflered  In  evidence  the  patent 
bom  the  state  uf  Alabama  to  C.  J.  uwerr. 
rderred  to  in  the  opinion.  The  plaintiff 
objected  on  the  following  groundB:  "(1) 
The  said  patent  1b  lU^al  evidence;  (2)  It 
fallB  to  show  any  right  In  the  Btate  of  Ala- 
bama to  grant  the  said  patent;  (3)  It  fails 
to  show  that  the  lands  therein  deBcribed 
were  ever  selected  or  set  apart  by  the  state 
ol  Alabama  as  required  by  law ;  (4)  It  falls 
to  show  that  the  United  States  ever  parted 
with  the  title  to  said  lands  to  the  state  of 
Alabama.**  The  court  overruled  each  ob- 
jection, and  plaintiff  moved  to  exclude  the 
patent  from  the  Jury  as  evidence,  which 
the  court  overruled.  Upon  the  evidence 
disclosed,  the  court,  at  defendant's  request, 
instructed  the  Jury  that  "the  Jury  Is 
charged.  If  they  believe  all  the  evidence  in 
this  case,  they  wiU  find  tor  the  defendant : " 
to  which  plaintiff  excepted.  There  was 
verdict  and  judgment  for  defendant,  and 
plaintiff  appeals. 

Samuel  HendenoUy  W.  M.  £Em/£A,and  W. 
M.  Lacktty,  lor  appellant.  D.  Veaon,  lur 
app^lee. 

SouER  viLLR.  J.  The  tl  tie  of  the  plaintiff 
to  the  land  in  controverBy  Is  based  on  a 
certificate  of  entry  issued  by  the  register  of 
the  United  States  local  land-offlce  at  Mont- 
gomery, which  inHtmraent  bears  date  De- 
cember 2,  ISh6.  The  statute  provides  that 
snch  a  certificate,  when  lawfully  issued, 
shall  **  vest  the  l^al  title  in  the  bolder  or 
his  assignee,  and  must  be  receired  as  evi- 
dence of  such  title."  Code,lRS6,|  2782:  Case 
r.  Edgeworth,  87  Ala.  204,  6  South.  Rep. 
7E3.  This  statute  does  not  differ  in  snb- 
stance  from  the  act  of  1^13.  which  was  con- 
strued to  confer  on  the  bolder  of  the  certif- 
icate Buch  Q  title  as  to  maintain  an  action 
of  ejectment,  which  is  a  possessory  action, 
and  capable  of  being  sustained  on  the  right 
of  possession.  It  was  held  not  to  confer 
the  fee  of  the  land,  which  remained  vested 
In  the  govemmoat,  in  trust  for  the  holder 
ot  tlie  certlflcate,  until  the  patent  was  Is* 
sned.  Bnllock  v.Wllson,2Port.(Ala.)436; 
MnscerB  v.  Eostls,  3  Port.  (Ala.)36H;  Deffe- 
back  v.  Hawke,  1J5  U.  S.  392,  6  Sup.  Ct. 
Kep.  95.  The  statute  was  not  Intended  to 
determine  thatthebolderot  auchcertlficate 
held  more  than  an  equitable  titie,  as 
against  the  United  States  government,  be* 
lure  the  patentwas  Issued.  As  evidence  of 
such  title.  It  can  only  be  prima  facie,  or 
merely  presumptive.  The  legislature  had 
neither  the  power  nor  the  intention  to 
make  it  conclusive.  Sedg.  &  W.  Tr.  Tltie 
Land,  (2d  Ed.)  §§  800,  891;  WUcox  v.  Jack- 
son. 13  Pet.  498 ;  Tied.  Keat  Prop.  3  746. 

Upon  this  evidence  the  plaintiff  was 
prima  facte  entitied  to  recover  the  land,  and 
the  oDu/i  was  cast  on  the  defendant  to 
show-  a  better  title.  This  he  attempted  to 
do  by  Introducing  Inevldenceapatentfrom 
the  state  of  Alabama,  Issued  in  due  form, 
on  January  21, 1858. to  one Useery,  through 
whom  defendant  claims  title  by  unbroken 
chain.  It  Is  also  Bhown  that  the  defend- 
ant, and  those  through  whom  he  claims, 
have  been  in  the  open,  notorious,  and  ad- 
verse possession  of  theland,  exercising  acts 
ol  ownendilp  otw  It,  since  the  issue  ot  the 
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patent,  or  for  more  than  30  years.  To  the 
introduction  of  this  instrument  it  was  ob- 
Jected  that  there  was  no  preliminary  evi- 
dence of  any  right  In  the  state  ot  Alabama 
to  make  a  grant  ol  the  lands  described,  or 
that  the  state  had  ever  acquired  the  title 
to  the  lands  from  the  general  government. 
Such  a  patent  1b  made  evidence  by  statute, 
without  further  proof.  Code  1886,  §  2781. 
It  is  commonly  said  to  be  the  highest  evi- 
dence of  title,  and  raises  a  presumption 
that  all  preliminary  proceedings  have  been 
taken  which  Justify  Its  issue.  3  Wasbb. 
Real  Prop.  (Sd  Ed.)  205;  Polk  v.  Wendal, 
9Cranch,S7;  Mlhter  v.Crommelin,18  How. 
87. 

The  defendant's  contention  Is  that  the 
lands  were  granted,  by  act  of  congress,  to 
the  state  of  Alabama,  for  the  support  of 
public  schools,  by  virtue  of  the  statute  ap- 
proved May  20, 1826,  (4  U.  S.  St.  at  Lurge, 
179,)  having  heea  selected  by  the  secretary 
of  the  treasury  pursuant  to  the  duty  Im- 
posed upon  him  by  section  2  of  that  act. 
There  can  be  no  doubt  of  the  legal  propo- 
sition that  a  title  to  government  lands 
may  pass  by  legislative  grant  as  effectually 
as  by  a  patent.  Such  a  grant,  therefore, 
by  congress,  necessarily  prevails  over  a 
subBequent  title  asserted  by  theholder  ola 
subsequent  patent,  or  certificate  of  «itry» 
from  the  general  government.  M^^le  v. 
Ashe,  27  Cal.  822.  And  In  snch  case  the 
subsequent  title  maybe  assailed  collateral- 
ly, at  law,  in  an  action  of  ejectment.  The 
principle  being  that  apatentfrom  the  Unit- 
ed States  cannot  affect  a  pre-existing  titie 
In  a  third  person.  It  la  held  to  be  void  a» 
against  a  prior  title  acquired  from  the 
same  source,  either  by  l^slative  grant, 
by  patent,  treaty,  or  otherwise;  and,  be- 
ing a  mere  nullity.  It  may  be  declared  so 
at  lavr,  without  resort  to  a  court  of  equi- 
ty. Sherman  v.  Bulck,  93  U.  S.  209;  aty 
of  New  Orleans  v.  De  Armas,  9  Pet.  224; 
Bates  V.  Herron,  85  Ala.  117.  and  cases  cit- 
ed; Stoddard  T.Chambers, 2 How. 317;  Pab- 
terson  v.  Winn.  11  Wheat.  380:  Sedg.  &  W. 
Tr.  Title  Land,  (2d  Ed.)  S  887.  To  pi-ove 
his  title,  then,  It  Is  necessary  forthedefend- 
nnt  not  only  to  show  a  grant  from  the 
general  government,  but  that  the  grant 
has  attached  to  the  particular  lands  In 
controversy.  If  the  taking  effect  of  the 
grant  depends  upon  any  condition,  pre- 
cedent or  subsequent,  the  performance  of 
this  condition  must  be  made  to  appear, 
either  positively  or  presumptively.  Me- 
gerle  v.  Ashe,  27 Cal.  322,  supra.  The  patent 
from  the  Btate  of  Alabama,  dated  January 
21, 18!58,  purports  to  havebeenexecuted  un- 
der theautbority  of  theactof  the  Alabama 
legislature,  approved  January  15,  1828, 
which  authorized,  the  sale  of  the  sixteenth 
section  granted  by  congress  tor  the  sup- 
port of  public  schools.  This  act  was 
passed  In  exact  conformity  to  tiie  act  of 
congress  approved  March  2,  1827,  which 

Kermltted  Bueh  sales  by  consent  of  the  in- 
abitanta  ot  each  township  or  district.  4 
U  S.  St.  237.  The  mode  of  giving  consent 
was  by  an  election,  to  be  held  on  a  fixed 
day,  to  take  the  sense  of  the  legal  voters 
on  the  subject.  The  Issue  of  the  patent, 
nnder  theprinclple  above  announced,  raises 
a  presumption  that  this  election  whs  l^al- 
ly  held,  and  that  the  requisite  consent  was 
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^ven  to  the  eale.  Stringer  t.  Toudk,  S 
Pet.  320;  Stark  Mather.  13  Amer.  Dec. 
666,  note. 

It  may  be  said, however,  that  theland  in 
controTersy  is  no  part  ol  the  sixteenth  sec- 
tion, and  was,  tbereforei  not  subject  to  sale 
under  the  act  ol  1828.  Itls  described  as  "frac- 
tion C  of  fractional  section  17,  township  22, 
ran^e  13  E.,  containing  46  acres,  more  or 
less. "  We  are  authorized  to  take  judicial 
notice  ol  the  United  States sovemmentsur- 
veys  in  this  state,  and  of  the  location  and 
relative  situation  of  the  lands  officially  sur- 
veyed and  mapped  out  under  the  authority 
of  the  laws  enacted  by  conirreaa.  Lanfear 
T.  Meertier,  89  Amer.  Deo.  689,  and  note ; 
Chambers  v.  Rln^tafT,  69  Ala.  140.  We 
therefore  know  Judicially,  as  thetrlal court 
Is  presumed  to  have  known,  that  thlsland 
was  a  part  of  a  fractional  township,  In 
which  the  sixteenth  section  contained  but 
four  40*8  on  the  south  line,  or  somethinK 
orer  160  acres.  The  act  of  conKress  ap- 
proved May  20.1S26.  (40.  S.St.  178,)  appro- 
priatlnfc  lands  for  the  support  of  schools 
In  certain  townships  and  fractional  town- 
ships  not  before  provided  for,  authorizes 
the  selection  of  a  specified  quantity  of  un- 
appropriated lands,  proportioned  to  the 
entire  quantity  In  each  fractional  town- 
ship. The  total  area  of  fractional  town- 
ship 22.  In  quesUon,  Is  known  by  the  goT- 
emment  survey  to  be  8,703  49-100  acres. 
This  iB  greater  than  one-fourth,  and  less 
than  one-half,  of  an  ordinary  township, 
which  we  know  contains,  approximately, 
23,040acres.  Thequantity authorizedto  be 
selected  by  the  act  Is  therefore,  by  Its  ex- 
press terms,  one-half  section,  or  320  acres. 
The  law  made  It  the  duty  of  the  secretary 
of  tlie  treaHury  of  the  general  government 
to  select  these  lands  out  of  "  any  unappro- 
priated lands  In  the  land-district  where  the 
township  for  which  any  tract  la  selected 
may  be  situated;"  and  when  so  selected 
they  are  to  be  "  held  by  the  same  tenure, 
and  upon  the  same  terms,  for  the  support 
of  schools  In  such  township,  as  section 
number  sixteen  (16)  Is  or  maybe  held. "  4 
U.  S.  St.  S  2,  p.  179.  They  would,  therefore, 
when  setectea,  be  subject  to  sale  under  the 
authority  given  by  the  act  of  the  Alabama 
legislature  approved  January  16, 182S. 

The  question,  then,  is  reduced  to  this: 
Can  we  presume  a  selection  of  the  lands  In 
controversy  by  the  secretary  of  the  treas- 
ury, pursuant  to  his  official  duty  under 
the  act  of  congress  approved  May  20, 1^26» 
from  the  fact  that  the  state  of  Alabama 
has  In  a  most  emphatic  manner  asserted  a 
right  to  the  land  as  school  land.  Issued  a 
patent  to  It  more  than  30  years  ago,  and 
there  has  been  an  uninterrupted,  open, and 
adYcrse  occupancy  by  the  defendant,  and 
those  under  whom  he  claims  title,  for  this 
great  length  of  time?  The  cases  are  nu- 
merous where  like  presumptions  have  been 
made  to  furnish  a  connecting  link  In  the 
title  of  the  property  hdd  and  claimed  for  a 
period  of  20  years  or  over,  as  a  "means 
of  maintaining  peace,  order,  and  harmony 
in  the  relatione  of  civil  society. "  And,  un- 
der the  past  decisions  of  this  court,  we  feel 
authorized  to  hold  that,  under  the  facts  of 
this  case,  the  presumption  Is  legitimate 
that  the  proper  selection  of  thelandlncoa- 
troversy  must  have  been  made  before  the 


state  asserted  title  to  It,  and  Issued  the 
patent  to  Dssery,  In  January,  1858.  Iron 
Co.  V.  Fullenwlder,  87  Ala.  584,  8  South. 
Rep.  107;  Bozeman  v.  Bozeman,82  Ala.  389, 
2  South.  Rep.  732;  Long  v.  Parmer.  81  Ala. 
884, 1  South.  Hep.  900;  Gosson  v.  I^d.  77 
Ala.  223;  Matthews  v.  McDade,  72  Ala.  877 ; 
Kelly  V.  Hancock,  75  Ala.  229;  McArthar 
V.  Carrie,  82  Ala.  75;  2  Whart.  Ev,  %  1338. 

The  circuit  court  did  not  err  eltherln  ad- 
mitting the  patent  In  evidence  or  In  the 
charge  given,  and  the  judgment  is  affirmed. 


Rome  &  D.  S,.  Co.  v.  CHi.sT£EN. 
(Supreme  Couat  of  Alabama.    Deo.  19, 1889^) 

ZHDBFBirDBMT  Ck)NTRi.CTOR9 — LlABrLlTT  0»  FUir- 

0IPjLL~I.tBTBD0TIORS. 

1.  A  T&Uroad  oompaav  !■  not  liable  to  a  person 
Injured  through  the  oeffUgenoe  <tf  a  oontraotor  or 
his  aervBDts  eagag«d  in  oonBtruoUng  lt«  road, 
where  it  appears  that  the  oontractor  dm  the  Ren- 
eral  coatrol  and  dlreotlon  of  the  manner  of  doing 
the  work. 

2.  Plf^ntift  was  Injured  while  coupling  ears  In 
a  train  transporting  materials  for  oonstmotlng  de- 
fendant's road,  and,  with  others  operating  the 
train,  was  employed  by  the  oontraotor.  who  was 
building  the  road.  Held,  that  so  instruotion  "  that 
if  the  jurv  believe  from  the  evidence  that  the  de- 
fendwit,  by  the  negligence  of  Its  agents  in  operat- 
ing its  train,  bijured  the  plalnUff,  *  •  '  and 
that  this  was  done  without  any  negllgenoe  on  the 
part  of  the  plaintiff,  tben  the  verdict  of  the  Jury 
must  be  for  tbe  plainUft, "  is  misleading  In  assum- 
iog  that  defendant's  negllgeuoe  was  ue  primary 
issue  in  the  case. 

8.  An  instnicUonthatUUieJarybeUeTe'*from 
the  evidence  that  [the  contractor]  was  operating 
the  defendant's  road  from  Gadsden  to  Atalla, 
and  conveying  freight  and  passengers  between 
those  points  and  receiving  reward  therefor,  then 
the  defendant  Is  responsible  for  the  negligence 
of  the  agents  and  servants  of  said  [contractor,] 
If  the  Jury  believe  from  the  evldenoe  there  was 
any  negligence  on  their  part, "  is  erroneous,  in  a»- 
suming  that  the  contractor  was  operating  the  road 
under  an  unauthorized  contract  with  defendant, 
and  that  he  conld  not  have  operated  the  road  for 
the  purposes  speoifled,  and  at  (lie  same  time  azer> 
clsed  an  independent  ooonpation  as  to  the  woik  of 
construction. 

4.  Tbe  court  refused  to  charge  that  defendant 
was  not  liable  for  plaintiff's  injuries  if  they  were 
sustained  while  C.  (the  contractor)  was  operating 
the  road,  without  regard  to  the  omnimstanceB  un- 
der which  the  operations  were  carried  on.  Held 
that,  as  the  request  was  not  predicated  on  the 
hypothesis  that  the  jury  would  find  that  C.  was  an 
independent  oontraotor,  the  refusal  was  proper. 

Appeal  from  circuit  court,  Etowah  coun- 
ty ;  John  B.  Tally,  Judge. 

Action  by  R.Ghasteen  against  the  appel- 
lant, the  Rome  &  Decatur  Railroad  Com- 
pany, for  personal  injuries.  The  case  was 
tried  on  the  general  issue  and  a  special 
plea  of  contributory  negligence.  The  es- 
sential facts  of  the  case  are  aufilclently 
stated  in  the  opinion  of  this  court,  and 
need  not  be  repeated  here. 

The  court  Instructed  the  Jury,  at  plain- 
tiff's request,  as  follows:  (1)  "The  court 
charges  tbe  jury  that  It  they  believe  from 
the  evidence  that  the  defendant,  by  theneg- 
Ugence  of  Its  agent  In  operating  its  train. 
Injured  the  plaintiff,  by  mashing  two  of 
his  Angers,  so  that  it wasnecessarytuhave 
them  amputated,  and  that  this  was  done 
without  any  negligence  on  tbe  part  of  the 
plaintiff,  then  the  verdict  of  the  Jury  must 
be  for  the  plalntlfl."    (2),  "The  coart 
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charj^ee  the  Jury  that  If  they  believe  from 
tbeevldence  that  plaintiff,  at  time  of  Injury, 
was  In  the  employ  of  Daniel  Callahan  and 
under  the  anthority  of  the  conductor,  and 
had  been  used  in  coupling  care  before,  and 
the  conductor  ordered  him  to  conple  the 
cars,  and  the  coupling  of  the  cara  was  not 
manifestly  dangerous,  then  It  was  not  neg- 
ligence In  him  In  obeyliiK  said  order  and  at- 
tempting'toexecutesald  order."  (3)  "The 
court  charsee  the  Jury  that  If  the  jury  be- 
UevB  from  the  evidence  that  Daniel  Cal- 
lahan was  op^atinjc  the  defendant's  road 
from  Gadsden  to  Atalla,  and  conveying 
frdght  and  passengers  between  tJiese 
points,  and  receiving  reward  therefor,  then 
the  defendant  la  responsible  for  the  negll- 
gence  of  the  agents  and  servants  of  said 
Callahan,  If  the  Jury  believe  from  the  evi- 
dence there  was  any  n^llgence  on  their 
part."  (4)  "The  court  charges  the  Jury 
that  although  they  may  believe  that  Cbas- 
teen  went  In  to  couple  the  cars  against  the 
orders  of  IiunBden,yet  It  the  engineer  knew, 
or  ought  to  have  known,  the  position  of 
peril  in  which  Chasteeu  placed  hlmsef,  If  he 
placed  himself  In  such  position,  and  the  en- 
gineer failed  to  exercise  due  care  and  skill 
to  avoid  injuring  Chasteen.  and  Chasteen 
was  injured  thereby,  the  contributory  neg- 
llgenceofChasteen  would  henod^ense^and 
be  would  be  entitled  to  recqver  if  he  has 
made  out  bis  case  otherwise." 

The  court  refused  to  instruct  the  juir,  at 
defendant's  request,  as  follows:  (1)  ''^Tbe 
court  charges  the  jury,  at  the  request  of 
the  defendant,  that.  If  they  believe  all  the 
evidence  In  this  case,  they  must  find  their 
verdict forthedefeudant."  (2)  "The court 
chargai  the  jury  for  tiie  defendant  that  If 
they  believe  from  the  evidence  that  there 
wasno  contract  between  Callahan  and  de- 
fendant to  build  the  road,  and  Callahan 
was  not  building  the  road,  yet  if  the  Jury 
bdieve  from  the  evidence  that  the  train 
that  Injured  plaintiff  was  being  operated 
by  Callahan  through  his  agents  and  serv- 
ants, and  the  Jury  further  believe  that  the 
plalntltt  was  a  servant  of  said  Callahan, 
employed  on  stUd  train  to  aid  In  operating 
It  and  in  loading  at  the  time  the  injury  oc- 
curred, then  the  Jury  must  find  for  the  de- 
lendant."  (3)  "The  court  charges  the 
jury,  at  the  request  of  defendant,  that,  be- 
fore the  plaintiff  can  recover  In  this  case, 
the  plaintlft  must  show  by  the  evidence  In 
the  case,  to  the  reasonable  satisfaction  of 
the  Jury,  that  at  the  Umethe  alleged  Injury 
occurred  to  plaintlft,  by  his  attempting  to 
couple  cars,  the  train  was  being  operated 
by  d^endant  or  under  its  control,  that  the 
persons  opera tlngsald  train  were  the  serv- 
ants or  agents  of  defendant  In  operating 
said  train,  and.  If  the  plaintiff  has  failed 
to  reasonably  satisfy  the  jury  of  these 
thin^  by  the  evidence,  then  the  verdict  of 
the  Jury  must  be  for  the  defendant."  (4) 
"The  court  charges  thejury,  at  the  request 
of  the  defendant,  that  building  a  railroad 
by  a  railroad  corporation  Is  not  a  corpo- 
rate act.  and  such  railroad  corporation 
may  employ  an  Individual  or  company  to 
build  such  railroad  for  such  corporation ; 
and  If  the  Jury  believe  from  the  evidence 
that  the  d^endant  employed  one  Callahan 
to  boHd  Its  railniad,  and  the  Jury  further 
bcUere  trom  ttie  evidence  that  the  alleged 


Injury  occurred  to  plalntltt  while  he  was 
attempting  to  couple  cars,  and  that  the 
train  of  said  cars  was  being  operated  by 
said  Callahan  through  his  agents  to  aid 
him  In  building  said  railroad,  that  the 
plaintiff  was  employed  by  said  Callahan 
to  work  on  or  about  said  train  at  the  time 
of  the  alleged  Injury,  and  at  such  time  the 
engineer  and  conductor  were  the  agents 
and  servants  of  said  Callahan  to  operate 
aald  train,  then.  In  such-  case,  the  defend- 
ant Is  not  liable  for  aucb  Injury,  and  the 
verdict  of  the  Jury  must  be  for  the  defend- 
ant.** (8)  "The  court  charges  the  Jury,  at 
the  request  of  the  defendant,  that  If  they 
believe  from  the  evidence  that,  at  the  time 
ot  the  alleged  Injury,  Callahan  was  en- 
gaged in  bnllding  the  defendant's  railroad, 
whether  under  contract  with  defendant  or 
not  to  build  said  road,  and  the  Jury  further 
believe  from  the  evidence  that  the  all^;ed 
injury  occurred  to  plaintiff  by  his  attempt- 
ing to  couple  cara,  and  that  the  train  of 
said  cars  was  being  operated  by  said  Cal- 
lahan, through  his  agents,  to  aid  htm  In 
building  aald  railroad,  that  Lunsden  and 
the  engineer  were  the  agents  of  Callahan 
to  operate  said  train  at  the  time  of  the  In- 
jury, and  at  the  time  of  aald  injury  the 
plaintiff  was  the  servant  ot  Callahan,  em- 
ployed to  work  on  or  about  said  train, 
then,  and  In  auch  case,  the  d^endant  la 
not  liable,  and  the  verdict  ot  the  jury  mnet 
be  for  the  defendant."  (6)  "The  court 
charges  the  Jury,  at  the  request  of  the  de- 
fendant, that  If  they  believe  from  the  evi- 
dence that,  at  the  time  of  the  alleged  in- 
Jury.  Callahan  was  not  employed  by  the 
defendant  to  buUd  its  railroad,  and  was 
not  engaged  In  building  any  railroad,  yet 
if  the  Jury  believe  from  the  evidence  that, 
at  the  time  ot  the  alleged  Injury,  Callahan, 
through  his  servants  and  agentB.was  oper- 
ating aald  train  of  cars  for  his  own  benefit 
oruse.and  that  the  alleged  Injury  occurred 
to  plaintiff  while  he  was  attempting  to 
couple  cara  composing  a  partof  aald  train, 
and  at  SUCH  tlmetheplalntiff  waaaaervant 
or  agent  ol  the  said  Callahan,  employed  to 
work  on  or  about  said  train,  then,  la  auch 
case,  the  defendant  Is  not  liable,  and  the 
verdict  of  the  Jury  must  be  foi  the  defend- 
ant." (7)  "The  court  charges  the  jury,  at 
the  request  of  the  defendant,  that  In  as- 
certaining whether  the  plaintiff,  conductor, 
or  other  peruons  were  the  servants  or 
agents  of  Callahan  In  operating  said  train, 
and  whether  the  train  was  being  operated 
by  Callahan  to  aid  him  In  constructing  the 
railroad,  or  for  any  other  purpose,  for  his 
own  use  or  benefit,  at  the  time  the  alleged 
injui'y  occurred,  the  jury  may  look  to  the 
evidence  to  aacertaln  whether  Callahan  em- 
ployed and  paid  the  plaintiff  and  otheriwr- 
aons  engaged  In  operating  said  train,  and 
If,  at  the  time  of  injui'y,  the  train  was 
loaded  and  carrying  Its  load  torCallahan's 
use  or  benefit,  and  to  aid  him,  and  what 
kind  of  property  or  tilings  the  load  con- 
sisted ol;  and  If  the  jury,  after  considering 
these  things.  If  they  appear  In  the  evidence, 
in  connection  with  all  the  other  testimony 
in  the  case,  are  reasonably  satisfied  that 
the  plaintiff  was  a  servant  employed  by 
Callahan  to  aid  In  operating  or  working 
about  said  train,  and  aald  train  was  being 
operated  by  said  CaJULhan,  through  his 
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Berrants  or  agemts^for  his  own  use  or  ben- 
efit, and  that  the  alleged  Injury  occurred 
to  plalutin  by  hie  attempting  to  couple 
cars  of  Bald  train  while  It  was  being  so 
operated  or  worked  on  by  plaintiff  and 
others  as  the  servants  of  said  Callahan, 
Uien,  In  such  case,  the  d^endant  is  not 
liable,  aod  the  verdict  of  the  Jury  must  be 
for  the  defendant."  (8)  "If  the  Jury  be- 
lieve from  the  evidence  that  the  plaintiff 
was  In  a  place  of  danger,  yet  If  the  Jury  be- 
lieve from  the  evidence  that  the  plaintiff 
took  such  place  of  danser  at  such  a  time, 
and  undersuch  circumatances,  that  the  en- 
gineer, although  he  sawplaintlff, could  not 
have  prevented  the  injury  by  the  exercise 
of  due  skill  and  care,  then  the  plaintiff  can- 
not recover;  and  In  determining  this  ques- 
tion the  jury  will  look  to  the  evidence  to 
determine  how  close  the  cars  were  to  each 
other,  whether  they  were  moved  down  by 
engineer,  and  whether  the  engineer  could 
have  given  such  force  to  cars  as  stated  by 
plaintiff,  the  distance  they  were  apart,  or 
the  distance  the  evidence  of  defendant's 
witnesses  show  the  ccurs  were  from  each 
other,  and  the  speed  they  were  moved 
down,  and  where  the  plaintiff  was  before 
he  went  between  thecars.and  taking  these 
matters  Incunslderatlon,  with  all  theother 
evidence  In  the  case,  the  Jury  are  reason- 
ably satisfied  from  the  evidence  that  the 
plaintiff  took  the  plaice  of  danger  on  such 
a  suddea  and  short  time  asnot  to  give  the 
engineer  the  power  to  prevent  the  Injury 
by  exercise  of  due  care,  th«i  the  defendant 
Is  not  liable,  and  the  Jury  must  find  verdict 
for  defendant." 

Judgment  for  the  plaintiff,  and  d^nd- 
ant  appealed. 

Denson  &  Tanner,  forappellant.  Dortcb 
Jt  Hartia,  tor  appellee. 

Clopton,  J.  Plaintiff's  right  to  recover 
for  the  personal  Injuries  complained  of  Is 
based  on  the  alleged  negligence  of  the  en- 
gineer, while  he  was  attempting  to  couple 
cars  In  obedience  to  the  order  fit  the  con- 
ductor of  the  train.  At  the  time  of  the  In- 
Jury  the  train  was  engaged  In  transport- 
ing Iron  and  cross-ties  to  be  used  In  the 
construction  of  the  road  of  the  defendant, 
the  Rome  &  Decatur  Railroad  Company. 
The  mf^n  defense  Is  that  the  conductor, 
engineer,  and  plaintiff  were  not  the  em- 
ployes and  servants  of  the  company,  but 
were  employed  and  paid  by  one  Callahan, 
who  waa  engaged  In  constructing  the  road, 
and  that  the  defendant  la  not  responsible 
tor  his  or  his  servant's  wrongful  acts  or 
omissions.  The  decisions  of  this  court  are 
In  line  with  those  authorities  which  hold 
that  a  person  who  contracts  tor  the  erec- 
tion of  a  structure,  though  for  his  own 
use,  Is  not  liable  for  Injuries  caused  by  the 
negllence  ot  the  contractor  or  of  his  serv- 
ants, when  be  Is  exercising  an  Independent 
employment, — when  he  Is  an  independent 
contractor.lncontradlstlnctlonto  an  agent 
or  servant.  Mayor,  etc.,  v.  McCary,  84 
Ala.  469.  4  South.  Rep.  (KJO;  Myerv.Hobbs, 
67  Ala.  175.  A  railroad  corporation,  being 
clothed  with  full  authority  to  construct  Its 
road  In  a  manner  suitable  to  its  purposes 
and  uses,  may  have  the  work  perfonned  by 
the  employment  of  Its  own  agencies  and 
Instrumentalities,  or  by  independent  con- 


tract. In  respect  to  UabUlly  tor  the  neg^l- 
genceof  the  contractors  and  thelrservants, 
the  law  makes  no  distinction  between  nat- 
ural persons  and  corporations.  A  railroad 
company,  which  contracts  with  a  third  per- 
son forthe  construction  of  its  road  In  such 
a  manner  that  thecontractor  has  the  right 
to  direct  the  deti^s  ofconstmctloD,  ana  to 
control  the  mode  In  which  the  work  shall 
be  done,  and  the  agencies  employed,  the 
company  only  reserving  the  right  to  InslBt 
that  the  result  shall  be  In  compliance  with 
the  terms  of  the  contract.  Is  not  liable  for 
Injury  caused  by  the  n^llgence  of  the  con- 
tractor or  of  his  employes.  Uablllty  tor 
injuries  suffered  daring  the  procees  of  con- 
struction depends,  as  in  the  caseof  natural 
persons,  on  the  existing  relation, —whether 
ot  maater  and  servant,  or  contractor  and 
contractee.  Cunningham  t.  Railroad  Co., 
51  Tex.  603;  Hallway  Co.  t.  Fltzslmmons, 
18  Kan.  34;  Hughes  v.  Railway  Co.,  89 
Ohio  St.  461.  Theteet  mostcomprehensive 
and  generally  applicable,  which  Includes 
the  several  special  tests  suggested,  is  stat- 
ed In  1  Shear.  &  R.  Ne«.  §.164,  as  folio wa : 
"The  true  test,  as  It  seems  to  us, by  which 
to  determine  whether  one  who  renders 
service  to  another  does  so  as  a  contractor 
or  not,  Is  to  ascertain  whether  he  renders 
the  service  in  the  course  of  an  Independent 
occupatltm,  representing  the  will  of  his  em- 
ployer only  as  to  the  result  ot  his  work, 
and  not  as  to  the  means  by  which  It  is  ac- 
complished." 

The  evidence  establishes  without  dispute 
that  Callahan  was  engaged  in  building  the 
road,  and  was  In  possession  of  and  nslngf 
the  engine  and  cars  fur  the  transportation 
of  Iron  and  cross-ties,  and  ot  freight  and 
passengers,  to  and  from  Oadsden  and  At- 
alia,  receiving  the  toll  therelor,  and  em- 
ployed and  paid  the  worlEmen.  Whether 
or  not  these  facts  are  prima  Aelesufllclent 
to  Khowthat  Callahan  was  an  Independent 
contractor  the  members  of  the  court  are 
divided  In  opinion.  Some  ot  them  deem 
them  sufficient,  and  hold  that  the  affirma- 
tive charge  requested  by  defendant  should 
have  been  given.  Speaking  for  myself,  as 
no  contract  was  produced  or  proved ,  which 
wasln  thepowerof  tbedefendant.evldence 
that  the  engine  and  can  belonged  to  the 
company,  and  that  the  road  was  beluf? 
constructed  for  its  benefit.  If  belleTed.pWma 
facie  shows  that  those  employed  In  the 
work  ot  construction  were  the  agents  and 
servants  of  the  company,  and  devolves  the 
burden  to  prove  that  the  road, engine,  and 
cars  were  In  the  possession  and  under  the 
control  ot  Callahan  as  a  contractor,  and 
that  those  employed  were  exclusively  his 
agents  and  servants.  As  an  Interencemay 
be  reasonably  drawn  that  the  company 
retained  the  right  to  direct  what  should  be 
done  and  how, — the  general  mode  of  per- 
formance,—though  Callabnnmay  haveem- 
ployed  and  paid  the  workmen,  the  Buffl- 
clency  of  the  undisputed  tacts  mentioned  to 
overcome  the  presumption  arising  from 
ownership  was  a  question  tor  the  Jury,  on 
consideration  ot  all  the  circumstances 
proved.  All  of  us  concur,  It  they  should 
find  that  the  persons  employed  by  Calla- 
han were  hie  agents  and  servants,  whom 
defendant  had  no  right  to  dismiss  or  oth- 
erwise control,  the  company  would  not  be 
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nspoiwIUe  for  an  Injnryeaosed  bytbeneff- 
Itsence  ol  the  mglneer.  1  Shear,  ft  R.  Nee. 
9  158:  Railroad  Go.  t.  Hanning.  15  WaQ. 
649:  Speed  v.  Railroad  Co..  71  Mo.  308.  But 
aa  the  case  m  aat  be  reversed  on  other  poin  ts, 
and  as  additional  proof  may  be  adduced 
on  another  trial,  we  shall  leave  this  ques- 
tion ondecided. 

As  a  material  Issue  waswhether  the  per- 
sons employed  were  the  servants  and 
agraits  of  Callahan  or  uf  the  company,  the 
flr«t  charge  requested  bytbe  plaintiff  leob- 
noYious  to  the  erlttcism  that  it  Is  calculat- 
ed to  draw  the  minds  of  the  jury  from  such 
fssne,  and  to  create  the  Impression  that 
oeKllgence  ret  non  was  the  pivotal  issue  hi 
the  case. 

The  third  charge  given  at  the  Instanceot 
plaindff  bases  the  responsibility  of  defend- 
ant upon  the  isolated  fact  that  Callahan 
wostransportingtrelghtand  passengers  to 
and  from  Gudsdtm  and  Atalla  for  reward. 
Thecliargeisdefectlve  In  two  respects:  fl) 
It  does  not  claim  that  the  company  bad 
made  any  unauthorized  surrender  of  the 
road,  engine,  and  cars,  or  that  Callahan 
was  operating  them  under  any  contract 
which  the  corporation  had  no  authority 
to  make.  Under  the  charge,  the  Jury  were 
authorized  to  hold  the  company  liable, 
though  Callahan  mayhave  been  operating 
the  road  without  defendant's  peruiission 
and  agaluBt  Its  objection ;  or  though  he  may 
have  been  an  Independent  contractor,  hav- 
ing poHHfsslon  and  control,  and  operating 
the  flnhihed  portion  in  aid  of  the  further 
constructfon  of  the  road  under  a  contract 
with  the  company.  Railway  Co.  t.  Fitz- 
simmons,  supra.  (2)  Plaintiff  was  injured 
while  the  engine  and  cars  were  employed  in 
transporting  iron  and  cross-ties  for  the 
purpose  of  construction.  Callahan  may 
bavv  transported  freight  ajid  passengers 
under  an  arrangement  with  defendant 
which  did  not  avail  to  exempt  from  liabil- 
ity for  bia  or  his  servants' negligence  while 
raidering  that  particular  service,  and  at 
the  same  time,  in  respect  to  the  work  of 
construction,  have  exercised  an  independ- 
ent occupation,  which  avoided  responsibil- 
ity on  the  part  of  the  company  while  ren- 
dering  that  particular  service.  As  plain- 
tiff was  not  Injured  while  freight  or  pas- 
sengers were  being  transported,  such  use 
of  the  road,  engine,  and  cars  does  not  con- 
Btitote  a  sufficient  ground  on  which  to 
make  d^endant  liable  for  fals  Injury,  if 
Callahan  was  an  Independent  contractor 
for  the  constraction  of  the  road. 

The  second,  fifth,  and  sixth  charges  re- 
quested by  the  defendant  assert  the  prop- 
oaition  that  the  company  Is  not  liable  it 
Callahan  was  operatinff  the  engine  and 
cars  by  his  agents  and  servants;  though 
be  was  not  employed  toconstmct  theroad, 
or  engaged  In  Its  construction.  The  prop- 
osition of  the  charge  Is  that  arallroad cor- 
poration is  not  responsible  for  the  torts 
of  any  person  actually  operating  its  line, 
whatever  may  be  the  circumstances  under 
which  he  is  so  operating  it.  Aetna!  oper- 
ation by  the  corporation  at  the  time  of  an 
injury  Is  not  essential  to  liability.  A  rail- 
road corporation  does  not  avoid  responsl- 
blUty  for  an  injury  caused  by  the  negli- 
gence of  the  agents  or  servants  of  another 
corporation,  or  of  a  natural  person*  to 
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whom  It  may  lease  or  TolnntarOy  mrren- 
der  its  property  and  tranchlsea  without 

competent  authority.  Rlcketts  v.  Rail- 
way Co.,  85  Ala.  601,  6  South.  Rep. 
The  ctaargesshould  have  predicated  exemp- 
tion from  liability  as  part  of  the  hypothec 
sis,  on  the  Jury  finding  that  Callahan  wa» 
an  independent  contractor. 

As  to  contributory  n^ligence,  we  may  re- 
mark  that  if  plaintiff  was  an  employe  of  de- 
fendant, subject  to  the  control  of  the  con- 
ductor, an  attempt  to  couple  the  cars  In 
obedience  to  hlsorderwould  notconstitute 
negligence  on  his  part;  but  if  he  attempted 
to  do  so  In  violation  of  the  order  of  the  con- 
ductor, and  without  occasion  or  necessity 
placed  himself  In  a  condition  of  peril,  from 
which  heeould  not  escape  by  theexercise  of 
ordinary  care,  this  would  be  contributory 
n^llgence.  Thesecond  cbargeglven  at  the 
instance  of  the  plaintiff  in  rmatlon  to  this 
question  is  abstract,  being  baaed  on  the 
hypothesis  that  plaintiff  was  in  the  em- 
ploy of  Callahan,  and  not  of  defendant. 
The  eighth  chaige  requested  by  defendant 
la  argnmentatl  ve,  and  for  this  reason,  U 
no  other,  was  properly  refused. 

Rerersed  and  remanded. 


Lowe  t.  Stats. 

(Supreme  Court  of  Alabamtt.  Jan.  7, 1890.) 
CBimNAi.  Law — Coxfesbionb — ImTHUonoNi. 

1.  If  Informatioa  derived  from  s  oonfeBBton  at 
crime  leads  to  tbe  discovery  of  material  faots, 
which  go  to  prove  the  oommlsslon  of  tbe  crime,  so 
much  of  the  oonfeuloo  as  strictly  relates  to  the 
facta  discovered  will  be  reoeivea  in  testimony, 
though  the  confessioa  may  not  be  shown  to  have 
been  volnntaiy. 

2.  Where  the  bUI  of  exoeptlons  sets  oat  only 
part  of  the  evidenoe.  It  will  m  presumed,  if  seo- 
essary  In  order  to  sastshi  the  admission  of  tlta 
confession,  that  the  tmeU  were  disoovered  after 
the  confesstoD,  and  from  the  information  derived 
therefrom. 

8.  Defendant,  having  ezoepted  generally  to  the 
refusal  of  the  ooart  to  exclude  an  entire  oonfes- 
slon,  part  of  which  was  admissible,  oanaot  oom- 

£laiQ  that  some  parts  of  the  confession  slionld  have 
een  excluded. 

4.  Wberetbecourtbascbargedttaejary  thatbe- 
fore  they  can  conviot  defendant  of  murder  they 
must  be  satisfied  that  he  has  been  proven  ^ilty  of 
the  offense,  "fully,  clearly,  oonclanlvely,  satisiao- 
torily,  and  that  to  a  moral  certainty,  and  beyond  all 
reasonable  doubt,  ^  it  is  not  error  to  explain  that  the 
terms  used  meant  the  same  as  that  they  must  be 
convinced  of  his  guilt  **  beyond  a  reasonable  doubt. " 

5.  It  is  not  error  to  refuse  to  charge  that  "if  a 
witness  has  willfully  testified  falsely  to  any  mate, 
rial  fact  the  jury  should  disregard  his  evidence  al- 
together, as  this  would  be  an  mvasion  of  the  prov- 
ince of  the  jury. 

0.  Thetendencyof  a  charge,  unexplained,  tiiat 
"it  is  better  that  ninety-mne  guilty  men  should 
escape  than  that  one  Innocent  man  snould  be  pun- 
Ished"  is  to  mislead;  and  it  la  not  error  to  rnusa 
to  charge  it. 

Appeal  from  criminal  court,  Jefferson 
county;  S.  E.  Greene,  Judge. 

Gilbert  Lowe  was  Indicted  for  the  mur- 
derof  John  W. Meadows,  and  foundguilty, 
and  appeals. 

S.  M.  &  W.  C.  Meek,  for  appellant.  W. 
L.  Martin,  Atty.  Gen.,  for  the  tiitate. 

Clopton,  J.  The  first  matter  com- 
plained of  is  the  refusal  of  the  court  to  ex- 
clude the  entire  confeeslon  ot  delendantion 
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the  ground  that  Itwae  not  shown  to  have 
been  freely  and  Tolantarlly  made.  The 
iiMessltieB  of  the  cajie  do  not  call  for  a  de- 
citiiun  of  the  question  whether  or  not  the 
confesBion  waa  voluntary.  In  his  confea- 
Blon  defendant  described  the  kind  ot  clothing 
which  the  deceased  wore  when  killed,  and 
the  place  where  he  was  killed,  and  stated 
that  the  body  was  left  In  a  sink  covered 
with  leaves,  and  also  some  keys,  a  watch- 
chain,  a  broken-handled  kulfe,  and  a 
brown,  soft  hat.  The  court  excluded  all  of 
the  confession,  except  the  statements  de- 
scribing the  dress  of  deceased,  the  place 
where  the  killing  occurred,  and  the  man- 
ner In  which  the  body  was  left. 

A  modification  of  tJbe  mlewhich  excludes 
a  confession  not  shown  to  be  voluntary  is, 
if  information  derived  therefrom  leads  to 
the  discovery  of  material  facts,  which  go 
to  prove  the  commission  of  the  crime,  so 
much  of  the  confession  as  strictly  relates 
to  the  facts  discovered,  and  the  tacts  them- 
sel  ves,  will  be recel  ved  In  testimony,  though 
the  conlesston  may  not  be  shown  to  have 
been  voluntary.for  the  reason  thatthedis- 
Govery  of  the  facts  corroborates  the  troth 
of  the  confession  to  that  extent.  Banks  v. 
State,  84  Ala.  4S0,  4  South.  Rep.  382;  Mur- 
phy r.  State,  63  Ala.  1.  There  Is  evidence, 
showing  that  the  body  of  the  deceased  was 
found  at  the  place  where  accused  stated  it 
was  left,  partially  covered  with  leaves,  aa 
were  also  a  brokien-handled  knife,  watch- 
cbaln,  keys,  and  a  brown,  soft  hat,  near 
the  body.  The  record  does  not  affirma- 
tively disclose  whether  the  body  and  other 
articles  were  discovered  before  the  confes- 
sion was  madeora/terwards,  as  a  seqaence 
of  the  information  derived  from  the  ac- 
cused. But  the  bin  of  exceptions  does  not 
purport  to  set  out  all  the  evidence.  In 
tills  state  of  the  record,  we  must  presume, 
if  necessary  to  sustain  the  ruling  of  the 
criminal  court,  that  they  were  discovmd 
after  the  coufbssion.  It  is  true  that  the 
clothing  which  the  defendant  stated  de- 
ceased wore  was  not  discovered.  He  was 
stripped  of  apparel,  except  the  underwear. 
The  only  identifying  testimony  as  to  the 
clothing  Is  that  thedeceased  wore  such  the 
last  time  hflwas  seen  before  the  killing.  It 
may  be  that  the  statement  of  d^endant  as 
to  the  coat»  vest,  pantaloons  and  shoes  of 
deceased  do  not  come  within  the  ruleof  ad- 
missibility. This  question  we  do  not  de- 
cide. The  motion  was  to  exclude,  and  the 
exception  goes  to  the  refusal  of  the  court 
toexclude,theentlreconfe88lon.  When  gen- 
eral exceptions  are  made  to  evidence  part- 
ly admissible  and  partly  inadmissible,  the 
court  is  not  bound  to  separate  the  legal 
and  illegal  parts.  The  criminal  court 
could  have  properly  overruled  the  entire 
motion,  a  portion  of  the  statements  of  de- 
fendant being  admissible.  No  objection 
having  been  made  separately  and  specially 
to  the  portion  of  the  statement  describing 
the  dress  of  deceased,  which  may  be  of 
doubtful  admisiribillty,  and  as  the  court 
could  have  properly,  on  the  motion  to  ex- 
clude the  entire  confession,  retained  the 
whole  of  It  in  evidence,  defendant  cannot 
complain  that  lliecourt  failed  to  nicely  sep- 
arate the  legal  and  illegal  parts. 

The  court,  having  charged  the  Jury,  at 
the  instance  of  defendant,  that  before  they 


can  convict  of  murdo'  tboy  must  be  satis- 
fied that  he  has  been  proven  guilty  of  the 
offense,  "fully,  dearly,  conclusively,  satis- 
factorily, and  that  to  a  moral  certainty, 
and  beyond  all  reasonable  doubt,"  the 
prosecuting  solicitor  requested  the  court 
to  Instrnct  the  Jury  that  the  terms  used  In 
the  foregoing  charge  meant  the  same  as 
that  they  must  be  convinced  of  his  guilt 
"beyond  areasnnable  doubt.**  Thechai^ 
given  at  the  Instance  of  the  d^raidant  was 
probably  calculated,  by  the  conjunctive 
use  of  cumulative  words  and  expressions, 
to  create  upon  the  mind  of  the  average 
Juror  the  erroneous  impression  that  a  high- 
er degree  of  proof  is  essential  toconvictiun 
for  murder  than  Is  meant  by  the  phrase 
"beyond  a  reasonable  doubt.**  The  ex- 
planatory charge  was  proper,  to  prevent 
the  jury  from  being  misled.  McKlraoy  t. 
State,  77  Ala.  96. 

There  Is  no  error  in  the  refusal  of  the 
court  to  change  the  Jury  that  If  a  witness 
has  wlllfullytestified  falsely  to  any  materi- 
al tact  the  Jury  should  disregard  his  evi- 
dence altogether.  Of  the  weight  and  cred- 
ibility of  all  oral  proof,  whether  given  for 
or  against  the  accused,  the  Jurors  are  the 
sole  Judges.  They  may  dlsr^ard  alto- 
gether the  evidence  of  a  witness  who  has 
willfully  sworn  falsely,  or  they  may  credit 
portions  of  his  testimony,  especially  if  cor- 
roborated by  other  witnesses,  or  by  cir- 
cumstances clearly  proved.  The  court  can- 
not, as  matter  of  law.  Instrnct  them  to 
disregard  altugethOT  the  testimony  of  any 
witness.  The  charge  would  have  invaded 
the  province  of  the  Jucy.  Moore  v.  State, 
68  Ala.  860 ;  Jordan  v.  State,  81  Ala.  20, 1 
South.  Rep.  677. 

It  cannot  be  said  that  the  trite  expres- 
sion, "it  is  better  that  ninety-nine  guil^ 
men  should  escape  than  that  one  innocent 
man  should  be  punished,  "lean  eatabllsbed 
maxim  ot  the  law.  The  law  recogntsee  no 
snch  comparison  ot  numbers.  Its  sole  ob- 
ject is  to  punish  the  guilty,  and  that  the 
Innocent  be  acquitted.  The  tendency  of 
such  a  chai^,  unexplained,  is  to  mislead. 
We  have  heretofore  ruled  in  several  cases 
that  it  is  not  error  to  refuse  similar  charges. 
Ward  V.  State. 78  Ala. 441;  Garden  v. State, 
84  Ala.  417,  4  South.  Bep.  828. 

Affirmed. 


Pabkbb  t.  Statu* 
(Supremt  Court  <^f  Alabama.  Jan.  7.  ISMI.) 
HoMiomH— SiLT-DKmian. 

Where  one  charged  with  homlolde  It  theorig- 
Inal  aggressor,  he  cannot  ordinarily  justify  on  the 

S round  of  necessity  forthektlling;  but  if  he  with- 
raws  from  Uie  conflict  in  good  faith,  and  clearlv 
shows  bis  desire  for  peace,  his  right  of  self-de- 
fense revives,  and  It  he  la  pnrsned,  and  taking  life 
becomes  Inevitable  to  save  life,  he  is  Justified. 
The  question  of  good  or  bad  faith  of  the  retreating 
party  is,  however,  of  the  utmost  importance,  ana 
should  generally  be  submitted  to  the  Jury  la  oon- 
nectionwith  the  fact  of  retreat  itself;  especially 
where  there  Is  any  room  for  conflicting  Innrenoes 
on  this  point  from  the  evidence. 

Appeal  from  criminal  court,  Jefferson 
county;  S.  E.  Greene,  Judge. 

The  defendant  In  this  case,  Scott  Parker, 
was  Indicted  for  the  murder  of  Simon  An- 
derson, by  shooting  hlnKwith  a  igun,  was 
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convicted  of  marder  In  the  second  4egree, 
and  sentenced  to  the  iienltentlary  for  the 
term  of  BO  j-ears.  The  difficulty  between 
them  occurred  In  May,  1889,  on  the  prem- 
ises of  the  Coaldale  Mining  Company,  in' 
thepreatmce  of  several  persons,  who  testi- 
fied, in  sabstance,  that  when  the  parties 
met.  belne  about  10  or  18  feet  apart,  they 
began  to  curse  and  abase  one  another,  the 
defendant  having  his  gun  in  his  hand,  and 
the  deceased  having  his  hand  on  his  pistol 
pocket;  that  the  defendant  threw  up  his 
gun,  and  pulled  the  trij^er,  but  the  "gun 
snapi^ed;"  that  he  then  retreated  back- 
wards very  slowly,  while  he  put  new  caps 
on  fata  span,  still  holding  It  In  a  position  to 
sboot,  and  followed  by  the  deceased ;  that 
after  the  defendant  had  thus  moved  back- 
wards about  40  or  50  feet,  followed  by  the 
deceased,  cursing  and  abusing  each  other, 
the  deceased  said,  "  I'll  take  no  more  from 
yon,"  and  pulled  out  his  pltitol,  when  the 
defendant  fired  and  killed  him  instantly. 
The  defendaut  Introduced  evidence  of 
ttareatB  made  against  him  by  the  deceased 
on  the  morning  of  the  difficulty,  declaring 
his  intention  to  kill  defendant  that  day, 
which  threats  were  communicated  to  de- 
fendant about  two  hours  before  the  par- 
ties met ;  and  he  testified  in  his  own  behalf 
to  other  threats  previously  made  to  him 
in  person  by  the  deceased. 

Thedefendantrequested  theconrt  toglve 
the  following  charges  In  writing,  and  duly 
excepted  to  the  court's  refusing  to  give 
each  one  of  them.  (1)  "Even  if  the  Jury 
should  find  from  the  evidence  that  the  de- 
fendant was  in  the  wrong  In  the  first  in- 
stance, yet  a  space  for  repentance  is  al- 
ways open ;  and  when  a  combatant  with- 
draws as  far  as  he  can  wltbont  putting 
himself  in  greater  peril,  and  his  adversary 
pursues  him,  if  the  taldng  of  Ufe  becomes 
necessai?  to  save  hie  own  he  will  be  Justi- 
fied." (2)  **  When  a  person  has  reasonable 
cause  to  apprehend  a  design  on  the  part 
of  another  to  do  him  great  bodily  harm, 
and  there  Is  causeto  apprehend  Immediate 
danger,  he  may  act  upon  appearances,  and 
m^klll  his  assailant.  If  necessary  to  avoid 
the  danger."  (8)  "Although  the  Jury  may 
,  believe  from  the  evidence  that  the  defend- 
'  antflrstdrewhis  gunonthe  deceased, yet  If 
they  further  believe  from  the  evidence  that 
afterwards,  before  the  fatal  shot  was  fired, 
he  attempted  to  withdraw  from  the  con- 
flict by  retreating  or  otherwise,  then  the 
right  of  the  deceased  to  follow  him  up,  and 
to  use  or  to  threaten  violence  ajcalnst  him, 
ceased ;  and  if  the  deceased  did  not  then 
dcfdst  from  attempting  to  use  violence  to- 
wards the  defendant,  then  defendant's 
right  to  defend  himself  revived :  and  If  he 
then  found  hlmRelf  in  apparent  danger  of 
losing  his  life,  or  of  sustaining  great  bodi- 
ly injury  at  the  bands  of  the  deceased,  he 
had thesamerightto defend  himself  thath(> 
would  have  had  if  be  had  not  commenced 
the  conflict."  (4)  "  Justifiable  homicide  is 
the  killing  of  a  human  being  In  self-defense; 
and  If  the  Jury  believe  from  the  evidence 
that  thedefendant,  at  the  time  heshot  and 
killed  Anderson,  had  reasonable  cause  to 
believe  from  the  act,  threats,  and  demon- 
stratlons  of  the  deceased  that  his  life  was 
in  peril,  or  that  the  deceased  would  inflict 
great  bodily  harm  upon  him,  then  he  was 
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Jnstlflablelnshootlngthedeceased;  and  the 
law  did  not  require  that  he  should  wait 
until  struck  or  wounded  by  the  deceased, 
but.  If  he  had  reasonable  cause  to  believe 
the  same,  he  was  Justifiable  In  shooting, 
and  the  jury  must  acquit  him."  (5)  **If  a 
iwrson's  life  Is  actually  threatened,  and 
there  Is  Imminent  danger  of  losing  his  life, 
or  of  suffering  great  bodily  harm,  the  per- 
son thus  endangered  will  be  Justified  In  de- 
fending  himself,  even  to  the  taking  of  the 
assailant's  life,  although  the  danger  be 
only  apparent.  A  person  need  not  be  In 
actual  imminent  peril  of  hie  life  or  of  great 
bodily  harm  before  he  may  slay  his  assail- 
ant. It  is  sufficient  it.  In  good  faith,  from 
the  facts  as  they  appear  to  him  at  the 
time,  he  has  a  reasonable  belief  that  he  Is 
In  such  Imminent  peril." 

J*  J.  A/tmaa,  for  appellant.  W,  L.  Mar- 
tin, Atty.  Gen.,  for  the  State. 

SoMERVit.LR,  J.  The  general  rule  has 
often  been  declared  that  the  accused , 
charged  with  homicide,  must  always  be 
reasonably  free  from  fault  In  having  pro- 
voked or  brought  on  the  difficulty  In  which 
the  killing  was  perpetrated ;  and  if  he  was 
the  aggressor  he  cannot  be  heard  to  urge. 
In  his  own  Justification,  a  necessity  for  the 
killing,  which  was  produced  by  his  own 
wrongful  act.  Storey's  Case,  71  Ala.  830. 
This  rule,  however,  Is  not  of  absolnte  and 
universal  application.  An  exception  to  It 
exists  In  cases  where,  although  the  defend- 
aut originally  provoked  the  conflict,  "he 
withdraws  from  ft  In  good  faith,  and 
clearly  announces  his  desire  for  peace."  If 
he  be  pursued  after  this,  bis  right  of  self- 
defense,  though  once  lost,  revives.  "Of 
course,"  says  Mr.  Wharton,  in  referring  to 
this  modification  of  the  rule,  "there  must 
be  a  real  and  bonaffde  surrender  and  with- 
drawal on  his  part,for,lf  there  benot,  then 
be  win  still  continue  to  be  regarded  as  the 
aggressor."  1  Whart.  Crim.  Law,  (9th 
Ed.)  9  ^>  The  meaning  of  the  principle  la 
that  the  law  will  always  leave  the  original 
aggressor  an  opportunity  to  repent,  b^ore 
he  takes  the  lite  of  his  adversary,  Whwe, 
therefore,  as  said  by  Mr.  Bishop,  "a  com- 
batant In  good  faith  withdrawH  as  far  as 
he  can,  really  Intending  to  abandon  the 
confilct,  and  not  merely  to  gain  fresh 
strength  or  some  new  advantage  for  an 
attack, but  theotherwill  pursue  him,  then, 
If  taking  Itfebecomesinevitableto  save  life, 
he  Is  justified.  But  a  mei'e  colorable  with* 
drawal  avails  nothing."  1  Blsh.  Crim. 
Law,  (7tb  Ed.)  §871. 

This  exception  to  the  general  rule  under 
discussion  we  recognize  as  a  just  one,  and 
we  fully  approve  It.  But  duecautlon  muHt 
be  observed  by  courts  and  Juries  In  its  ap- 
plication, as  it  Involves  a  principle  which 
is  very  liable  to  abuse.  The  question  of 
the  good  or  bad  faith  of  the  retreating 
party  Is  of  the  utmost  Importance,  and 
should  generally  be  submitted  to  the  Jury 
In  connection  with  thefact  of  retreat  itself, 
especially  where  there  Is  any  room  tor  con- 
filctlng  Inferences  on  this  point  from  the 
evidence.  The  first  and  third  charges  re- 
quested by  the  defendant  were  faulty  In 
withdrawing  this  question  from  the  con- 
sideration of  the  Jury,  and  they  ^ere  there- 
fore properiy  »hiMgTgiii^<$^C?OgPC- 
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Hon  toJnrlee.SSO.  TheothertbreecharfCM 
were  entirely  misleading  In  Ignoring  the 
qnesUon  bb  to  who  was  the  original  ag- 
greesor  In  the  conflict^  and  no  facts  are 
hypothesized  which  tend  to  bring  the  case 
within  the  exception  abore  stated.  Stor- 
ey's Case,  71  Ala.  330,  supra. 

We  discover  no  error  In  the  record,  and 
the  Judgment  is  afflrmed. 


Anontmous. 
{Supreme  Court  of  AV^xvoio.   Jan.  T,  1890.) 
DiTOROB — Phtbicai.  Ikcapacitt. 

1.  Code  Ala.  1866,  %  3823,  provide*  that  either 
portr  to  a  marriage  is  entitled  to  a  divorce  from 
the  DoodB  of  matrimony  **  wheo  the  other  was,  at 
the  time  of  the  niarrlBf;^.  phyBlcally  and  Incurably 
incapacitated  from  entering  Into  the  marriage 
state. "  Held,  that  "physio&lly  Incapacitated, "  as 
here  used,  means  auostantiaUy  the  same  as  "im- 
potent." 

2.  On  a  bill  for  divoroe  on  thegronnd  of  phys- 
ical incapacity,  it  was  decreed  that  complainant 
and  defendant  be  required  to  submit  their  persons 
to  examination  by  physicians. 

Appeal  from  cbanceiT  court.  Butler  coun- 
ty; JOHN  A.  FoBTRR,  Chancellor. 

B^b&rdaon  &  Stefaer,  for  appellant. 
CbaM.  WUklnHon,  for  respondent. 

Stons,  C.  J.  The  averments  of  the  bill  in 
this  case  are  too  ofTenslre  to  modesty  to 
allow  their  publication  In  our  reports. 
But,  as  said  by  Sir  William  ScoTTinBrlsgs 
V.  Morgan,  8  Phllllm.  Ecc.  32.5, 1  Eng.  liJcc. 
R.  408:  "Courts  of  law  are  not  invested 
with  thft  powers  of  selection;  they  must 
take  the  law  as  It  is  Imposed  on  them. 
Courts  of  the  highest  Jurisdiction  must 
often  go  into  cases  of  the  moatodious  nat- 
nre,  where  the  proceeding  is  only  for  the 
punishment  of  the  offender.  Here  the  claim 
is  for  a  remedy ;  and  the  court  cannot  re- 
fuse to  entertain  it,  on  any  fastidious  no- 
tions of  its  own. " 

Our  statute  (Code  1880,  $  2822)  declares 
that  dther  party  to  a  marriage  is  entitled 
to  a  divorce  from  the  bonds  of  matrimony 
"  when  the  other  was,  at  the  time  of  the 
marriage,  physically  and  incurably  inca- 
pacitated from  entering  Into  the  marriage 
state."  The  meaning  of  the  words  " phy- 
sically Incapacitated,  "as  here  used,  is  sub- 
stantially the  same  as  that  of  the  word 
•*  Impotent, "  frequently  met  with  in  divorce 
proceedings.  It  means  powerless,  or  we  n  t- 
Ing  in  phy^cal  power,  to  consummate  the 
mairlage.  Animal  desire  between  the  sexes 
is  one  of  the  Incltemeuts  to  matrimony,  the 
lawful  gratification  of  which  Is  encouraged 
and  protected  alike  by  moral  sentiment 
and  municipal  r^^lation.  Copulation  or 
coition,  the  act  of  gratifying  sexual  desire, 
is  the  consummation  of  marriage:  Inabil- 
ity to  accomplish  which,  when  It  proceeds 
from  Incurable  physical  imperfection  or 
malformation,  is  precisely  what  our  stat- 
ute means  and  expresses  by  the  words 
"  physically  Incapacitated. "  "  Barrenness, " 
howeTer.isinno  sense thesynonym  of  "Im- 
potency. "  We  consider  It  unnecessary,  at 
this  stage  of  this  case,  to  go  further  into 
details.  I  Bish.  Mar.  &  I)iv.  (6th  Ed.) 
§§  322-^a,  Inclusive,  treats  the  subject  at 
length,  and  collates  and  reviews  the  ad- 
Judged  cases.   We  approve  his  statement 


oS  the  American  doctrine  as  set  forth  In 
said  section.  Devaubagh  v.  Devanbagb. 
28  Amer.  Dec.  448,  note. 

The  chancellor  overmled  the  defendant's 
demurrer,  and  his  motion  to  dismiss  the 
bill  for  want  of  equity ;  and  the  present 
appeal  by  the  defendant  is  from  his  ruling. 
It  Is  here  contended  that  before  seeking  a 
divorce  complainant  should  have  sub- 
mitted to  a  triennial  test,  sometimes  re- 
quired in  the  English  ecclesiastical  court. 
That  being  a  rule  of  tiie  canon,  and  not 
of  the  common,  law,  it  is  doubtfnl  if  It 
could  exert  any  influence  In  oiir  delibera- 
tions, even  if  uninfluenced  by  statute.  We 
think,  however,  that  our  statute  forbids 
us  to  consider  that  rule  in  passing  on  this 
statutory  ground  of  divorce. 

It  is  contended  for  appellant  that  the 
averments  In  the  present  bill  are  nnt  suffi- 
ciently specific.  We  think  there  is  nothing 
In  this,  for  very  obTions  reasona.  We 
know  not  how  the  charges  could  be  made 
more  definite. 

Questions  are  raised  on  the  form  of  relief, 
and  on  the  right  to  allow  the  amendment 
to  the  bill,  which  was  made  In  the  court 
below.  There  Is  nothing  In  these  objec- 
tions. However  a  sentence  annulling 
marriage  on  account  of  Impotency  may 
have  classified  or  regarded  under  the 
canon  law,  such  marriages  were  not  abso- 
lutely void.  They  were  only  voidable  at 
the  request  of  the  injured  party.  If  not 
annulled  by  Judicial  sentence  during  tba 
life  of  the  parties,  they  entailed  all  the  le- 
gal consequences  of  a  valid  marriage;  and 
until  such  sentence  of  annulment  neither 
partycould  contract  other  marriage.  Hut 
we  need  not  pursue  this  Inquiry.  Our 
statute,  In  terms,  makes  It  a  ground  tor 
divorcefrom  the  bonds  of  matrimony;  and 
that  fixes  Its  class  and  atAtus  for  us. 

Is  the  malformation  or  physical  incapac- 
ity charged  in  the  bill,  if  true,  sufficient 
ground  for  divorce?  Can  we,  as  matter  of 
law.  or  of  indisputable  fact,  affirm  that 
the  charge  Is  preposterous,  and  therefore 
untrue^  Are  tbe  abnormal  proportions 
which  are  charged  impossible,  in  the  nat- 
ure of  things?  We  know  of  no  rule  of  law 
or  logic  by  which  we  can  reach  such  con- 
clusion. We  hold  that  the  chancellor.  In 
bis  decretal  order  overruling  the  demurrer 
and  refusing  to  dismiss  the  bill, did  not  err. 

The  briefs  of  counsel  give  evidence  of  dil- 
igent research;  and  they  furnish  no  ad- 
judged cane  in  which  the  malformation 
here  complained  of  was  the  ground  of  com- 

glalnt.  We  suppose  such  cases,  if  they  ex- 
it at  all,  are  very  rare.  To  authorize  the 
relief  prayed,  the  proof  should  be  very  sat- 
isfactory, and  the  most  direct  which  the 
nature  of  tbe  question  la  susceptible  of. 
The  complainant  must  he  required  to  sub- 
mi  t  her  person  to  examination  by  physi- 
cians, or  matrons  skilled  In  such  matters,  to 
be  appointed  by  the  chancellor;  and  proof 
of  such  examination  by  the  persons  bo  ap- 
pointed, showing  that  tbe  fault  Is  not  with 
her,  must  be  made  an  Indispensable  condi- 
tion of  relief.  If  she  refuse  to  submit  to 
such  examination,  then  let  her  bill  be  dis- 
missed. The  defendant,  also,  should  sub- 
mit to  skillful  examination  as  a  condition 
of  his  defense,  if  he  contests  the  complain- 
ant's right  of  rdiet.  Bi^^^^^|^ise  Is 
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not  madeaalier^ Indicated,  the  chancellor 
should  scrutinise  the  testimony  narrowly, 
aD»l  have  recourse  to  any  other  l^al 
means,  with  a  Tlew  of  ascertaining:  If  the 
proceedings  have  not  become  coneentlve 
andeolluidTe.  FlndlngBuch  to  betbe  cue, 
relief  should  be  denied,  except  on  clear 
proof  ui  the  charge  preferred  In  the  bill, 
namely,  that  for  the  mason  stated  the  de- 
fendant "was  at  the  time  of  the  marriage 
phyBlcally  and  Incurably  Incapacitated 
bom  entering  Into  tbe  marriage  state. " 
Affirmed. 


MosBS  T.  State. 

(Supreme  Court  of  Alabama,   Jan.  9, 1890.) 

ROBBEBT— HXAB&LT— CONTEADICrOBT  BtXTS- 
MBKTS. 

1.  On  the  triftt  of  an  Indictment  for  robbery, 
unsworn  statementa  by  the  rictim  of  tbe  robbery, 
which  she  was  heard  to  make  Beveral  houn  after 
the  alleged  robbery,  purporting  to  be  explaoatory 
of  the  transaction,  are  inadmissible  in  evidence. 

3.  A  witness  was  permitted  to  testify  that  de- 
fendant had  made  three  several  statements  to  him 
as  to  where  she  had  obtained  the  articles  of 
jewelry  discorered  in  her  posseMlon.  Tbe  first 
Tviu  that  she  had  gotten  them  from  her  hnsband. 
The  other  two  statements  he  did  not  remember, 
"except  that  they  were  different  from  each  other 
and  from  the  first  statement."  Seld^  that  the 
testimony  abonld  have  been  excluded. 

Appeal  from  criminal  court,  JelferBon 
connty;  S.  E.  Obbenb,  Judge. 
Indictment  for  robbery. 
Attjr.  Oeo.  Martin,  for  the  State. 

S0HBRVIL1.E,  J.  The  defendant  was  con- 
victed (Mt  the  crime  of  robbery,  and  was 
sentenced  to  death  by  hanging.  Crim.Gode 
18S6,  S  8742.  The  bill  of  exceptions  taken 
in  the  case  raises  no  question  for  our  con- 
sicleratlon  except  tbe  rulings  of  tbe  court 
on  the  evidence. 

1.  The  person  robbed  was  a  female,  and 
was  not  Introduced  as  a  witness  on  the 
trial,  possibly  for  some  good  reason  not 
shown  by  the  record.  But  the  state  was 
allowed  to  prove  certain  unsworn  state- 
ments which  she  was  beard  to  make  sums 
time  after  the  alleged  robbery,  purporting 
to  be  explanaxor}'  of  tbe  transaction. 

It  appeared  from  tbe  evidence  that  she 
wn»  seen  on  the  day  of  the  robbery  in  com- 
pany with  the  defendant,  and  between  12 
and  1  o'clock  tliey  enttd^  tbe  woods  to- 
Cetlier.  A  witness  for  tbe  state  was  al- 
lowed to  testify  that  about  1  o'clock, 
while  walking  In  the  woods,  be  saw  the 
Egyptian  woman  [the  victim  of  the  rob- 
bery] coming  towards  him  out  of  tbe 
woods,  all  brulBed,  wounded,  and  bleed* 
iiiK,  and  her  clothes  badly  torn ,  that  she 
was  gestlcnlatlng  and  trying  to  talk,  but 
he  did  not  understand,  and  did  not  suffer 
hpr  to  eome  near  him.  but  went  off,  and  a 
short  time  afterwards,  with  others  to 
whom  he  had  reported  the  incident,  he  re- 
turned, and  found  the  woman  badly  cut 
and  beaten ;  and  they  asked  her  who  had 
cut  her,  and  she  replied  and  gesticulated, 
**  The  woman  that  went  with  her. "  This 
was  objected  to  as  the  mere  statement  of  tbe 
person  robbed.  A  simitar  statement  made 
iiy  tbe  woman  robbed  to  another  witness, 
about  4  o'clock  F.  u.  of  tbe  same  day,  or 


about  three  hours  after  the  robbery,  was 
allowed  to  go  to  the  }ury,  against  the  ob- 
jection of  the  defendant. 

The  court  clearly  erred  in  admitting  these 
unsworn  statements  of  the  person  robbed, 
which  were  mere  hearai^,  and  not  comp^ 
tent  evidence  of  tfaefacts stated.  Even  dy- 
Ing  declarations  are  Inadmissible  in  pros^ 
cntlons  for  robbery.  So,  in  rape  cases, the 
complaint  of  the  prosecutrix,  unless  It  con- 
stitutes a  part  of  the  res  geeUe,  Is  not  ad- 
missible on  her  direct  exanqlnation  by  the 
state  to  Identify  the  perpetrator  of  the 
crime.  Bamett  v.  State,  88  Ala.  40,  8 
South.  Bep.  612.  The  tirae  elapsing  be- 
tween the  alleged  act  of  robbery  and  the 
declarations  made  by  the  person  robbed  In 
explanation  of  It  Is  not  sufficiently  brief, 
nor  are  the  two  transactions  otherwise  so 
clearly  connected,  as  to  bring  the  declara- 
tions within  the  principle  of  res  gesta. 
The  statement  is  rather  a  narrative  of  a 
by-gone  transaction,  past  and  completed. 
Kennedy  v.  State,  85  Ala.  826,  6  South. 
Kep.  800;  Railroad  Co.  v.  Hawk,  72  Ala. 
m;  TMsmukes  v.State,83Ala.  287,8  South. 
Rep.  671;  Bums  v.  State,  49  Ala.  370. 

2.  The  oblection  taken  to  tbe  wltnem 
Wright's  testimony  should,  In  our  opinion, 
bare  beensuRtained.  He  asserted  that  the 
defendant  had  made  three  several  state- 
ments to  him  as  to  where  she  had  obtained 
the  articles  of  Jewelry  discovered  in  herpos- 
sesslon.  The  first  was  that  she  had  got- 
ten them  from  her  husband.  The  other 
two  statements  be  did  not  remember,  "ex- 
cept that  they  were  different  from  each 
other  and  from  the  first  statement." 
Wherein  they  differed,  or  In  what  respect 
thdr  alleged  contradiction  consisted,  the 
witness  did  not  pretend  to  recollect.  If  the 
statements  had  been  before  the  Jury,  they 
might  have  come  to  another  conclusion 
than  that  reached  by  the  witness.  His  ai^ 
sertlon  savored  rather  of  an  opinion  than 
a  fact,  and  sbonld  have  been  excluded. 

For  the  errors  above  pointed  out  tlie 
Judgment  Is  reversed,  and  tbe  cause  re- 
manded for  a  new  trial.  The  prisoner,  In 
tbe  meanwhile,  will  be  retained  In  custody 
until  discharged  by  due  process  of  law. 

Reversed  and  remanded. 


Williams  v.  State. 
{Supreme  Court  of  Alabama.  Jan.  9, 1890.) 

LaBCSMT— COMFLAIITT  AKD  WaRRAHT. 

1.  Code  AJa.  1886,  8  4286,  provides  that  "the 
forms  for  proceedines  before  the  county  court,  un- 
der tbe  provislonsoi  the  preceding  article,  or  other 
substantially  tbe  same,  may  be  used  by  a  justioo 
of  tbe  peace.  In  cases  tried  before  him. "  Section 
4304,  a  section  of  tbe  preceding  article,  prescribing 
tbe  cooBtituenta  of  the  requisite  afflda^t  to  bring 
a  criminal  accusation  before  tbe  county  court,  de- 
clares that  when  a  party,  desiring  to  bring  a 
charge  of  misdemeanor  before  the  county  oourt^ 
makes  affidavit  inwritlng  before  tbe  Judge  thereof 
or  some  justice  of  the  peace  of  the  county  that  ba 
has  probable  cause  to  believe,  and  does  believe, 
that  an  offense,  designating  It  by  name,  or  by 
some  other  phrase,  wnlcdi,  In  common  parlance, 
designates  It,  has  been  committed  by  some  person^ 
(naming  the  offender,)  on  tbe  person  or  property 
of  another,  (naming  the  person  Injured,}  the  fudge 
of  the  court  or  Justice  of  tbe  peace  shi^l  issue  ms 
warrant  of  arrest  Eeld,  that  an  affidavit  before 
a  JuaUoe  of  the  peace,  obarging  that  defendant 
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stole,  In  the  ooanty  of  Uontoraneiy,  certalo  per- 
Bonal  chattels  from  the  premises  of  the  complalo- 
ant,  Bettioe  forth  the  property,  but  averrlo^  nei- 
ther the  valtie  nor  ownershiD,  vasBnfQcient  to  give 
the  Justice  Jurisdiction  so  as  to  constltate  his  Judg- 
ment the  proper  basis  of  appeal. 

3.  And  such  appeal  cuu  off  all  Inquiry  Into  the 
Inaccuracies  of  the  atBdavit,  and  the  city  court  has 
authority  to  try  the  case  de  novo,  withoat  an  in- 
Aictment  or  presentment  by  a  grand  jury;  Code 
Ala.  Ib86,  ^  4S31,  relating  to  cases  taken  bv  appeal 
from  the  judgment  of  a  justice,  providing  that 
"the  trial  in  the  circuit  or  city  court  shall  oe  de 
11000,  and  without  indictment  or  presentment  by 
tbe  grud  jury,  bnt  the  solicitor  shall  make  »  brief 
statement  of  toe  cause  of  complaint. " 

Appeal  from  city  court  of  Montgomery, 
Thomas  M.  Arrinoton,  Judf^e. 

Proaecutionforpetltlarceny.  Thed^end- 
ant  in  this  case  was  arrested  under  a  war- 
rant tsaned  b7  a  jastice  of  the  peace,  "on 
a  ctaargB  of  petit  larceny  alleged  to  have 
been  committed  by  him  tn  said  county,  on 
or  about  the  12th  day  of  June,  1889,  on  the 
premises  of  J.  W.  James,  said  charge  bHng 
preferred  by  said  James. "  The  affidavit 
on  which  said  warrant  was  Issued  was 
made  before  the  Justice  by  said  James,  and 
stated  that In  eal<l  county,  on  or  about 
the  12tb  of  June,  1889,  one  Henry  Williams 
did  steal  Irom  bis  premises  one  plow<stock, 
sweep,  single-tree,  and  set  of  gearing, 
against  the  peace,"  etc.  On  the  trial  be- 
fore the  Justice  of  the  peace,  the  defendant 
was  found  guilty,  and  sentenced  to  bard 
labor  for  the  county  for  six  months,  from 
which  Judgment  he  took  an  appeal  to  the 
city  court.  In  that  court  the  solicitor 
filed  a  statement  or  complaint  In  thename 
of  the  state,  cbarglns  the  defendant  with 
the  larceny  of  the  articles  named,  alleging 
that  they  were  the  personal  property  of  J. 
W.  James,  and  of  the  aggregate  value  of  five 
dollars.  To  this  complaint  the  defendant 
pleaded  not  guilty,  but  was  found  guilty 
by  the  verdict  of  the  Jury;  and  he  then 
moved  in  arrest  of  Judgment,  on  ttieground 
that  the  proceedings  were  void  for  want 
of  Jurisdiction ;  that  the  affidavit  was  void 
becanse  It  does  not  aver  the  value  or  the 
ownership  of  the  stolen  property ;  and  that 
the  city  court  had  no  Jarlsdlctlon  of  the 
case.  The  court  overruled  the  motion  in 
arrest  of  Judguient,  and  rendered  Judgment 
on  the  verdict,  to  which  ruling  the  defend- 
ant excepted. 

John  Gindrat  Winter,  for  appellant. 
At^.  Qen.  Martin,  for  tbe  State. 

Clopton,  J.  After  a  verdict  of  guilty 
had  been  returned,  appellant  moved  for 
arrest  of  Judgment,  on  the  ground  that  the 
affidavit  on  which  the  Justice  of  the  peace 
Issued  his  warrant  of  arrest  charges  no 
criminal  offense  of  which  the  Justice  had 
JnriBdictlon.by  reason  whereof  the  proceed- 
ings before  him,  including  the  Judgment  of 
conviction  and  sentence,  from  which  the 
d^endant  took  an  appeal  to thecity court, 
are  void.  The  contentlunlsthat,  the  Juris- 
diction of  a  Justice  of  the  peace  to  try  crim- 
inal oflenses  being  statutory,  the  facts  out 
of  which  the  Jurisdiction  proceeds  must 
suSrmatlvelyappearfrom  the  proceedings; 
and  as  the  Justice  has  Jurisdiction  of  lar- 
ceny only  when  the  value  of  the  property 
taken  does  not  exceed  $10,  the  value  Is  a 
Inrisdlctlonal  fact.  In  respect  to  the  trial 


of  cases  taken  by  appeal  from  the  Judg- 
ment of  a  Justice,  section  ^81,  Code  1880, 
provides:  "The  trial  In  the  circuit  or 
city  court  shall  be  de  noro,  and  without 
any  indictm«it  or  presmtment  by  the 
grand  Jury,  but  the  solicitor  shall  make  a 
brief  statement  of  the  cause  of  complaint. " 
It  is  well  settled  that  when  the  defendant 
fails  to  make  any  objection  to  the  sufficien- 
cy of  the  affidavit  before  the  Justice,  and 
takes  the  case  by  appeal  Into  theclrcult  or 
city  court,  where  the  trial  is  de  novo,  a 
complaint  may  be  filed  by  the  solicitor, 
property  charging  tbe  oltenee  with  which 
the  accused  was  chained  beforethe  Justice 
and  no  objection  can  be  made  to  any  in- 
accuracies or  imperfection  in  the  proceed- 
ings before  him  Tatum  v.  State,  66  Ala. 
465;  Blankenshire  v.State.TOAla.lO.  This 
general  rule  is  not  controverted,  but  It  la 
inalsted  that  the  city  court,  being  prohib- 
ited by  the  constitution  to  try  any  person 
for  an  Indictable  offense  by  Information, 
does  not  acquire  Jurisdiction  by  appeal  to 
try  a  case  de  novo,  without  on  Indictment 
or  presentment  by  a  grand  Jury,  when  the 
proceedings  beforethe  Jnstlcearevoid;  and 
that  in  such  case  thecity  court  has  Jurisdic- 
tion to  hear  and  determine  the  case,  only 
by  virtue  of  its  original  jurisdiction  over 
the  subject-matter.  Whether  in  this  cou- 
tention  counsel  have  failed  to  observe  the 
distinction  between  Jurisdiction  of  thesnb- 
Ject-matter  and  the  mode  by  which  a  par- 
ticular case  may  be  brought  within  the  ju- 
risdiction of  the  court,  of  whether,  after 
appeal,  complaint  filed,  and  conviction  In 
the  city  court,  the  objection,  that  the  affi- 
davit made  before  the  justice  of  the  peace 
is  void,  can  be  taken  advantage  of  by  mo- 
tion for  arrest  of  Judgment,  itls  unnecessary 
to  decide.  The  question  is  not  whether  the 
affidavit  and  warrant  should  have  been 
quashed  on  direct  and  seasonable  objec- 
tion, but  whether  it  Is  sufficient  to  uphold 
the  Judgment  of  the  Justlcefor  the  purposes 
of  an  appeal  to  the  circuit  or  city  coui-t. 
Section  4236,  Code  1896,  provldea:  "The 
forms  for  proceedings  before  the  county 
court,  under  the  provisions  of  the  preced- 
ing article,  or  othersubstantlally  the  same, 
may  be  used  by  a  justice  of  the  peace  In 
cases  tried  before  him. "  And  section  4204, 
being  a  section  of  the  preceding  article, 
prescribes  the  constituents  of  the  requlHite 
affidavit  to  bring  a  crtminal  accusation  be- 
fore the  county  court.  It  declares  that  ui»- 
on  a  party,  desiring  to  bring  a  charge  uf 
misdemeanor  before  the  county  court,  mak- 
ing affidavit  in  writing  before  the  Jud^e 
thereof,  or  some  justice  ol  the  peace  ol  the 
county,  that  he  haa  probable  cause  to  be- 
lieve, and  does  believe,  that  an  offense,  des- 
ignating it  by  name,  or  by  some  other 
phrase  which,  in  common  parlance,  desff^- 
natee  it,  has  been  committed  by  some  per- 
son, (naming  the  offender,)  on  the  person 
or  property  ol  another,  (naming  the  per- 
son Injured,)  .the  Judge  of  the  court  or  jus- 
tice of  the  peace  shall  Issue  his  warrant  of 
arrest.  It  Is  obvious  that  the  statute  dis- 
penses with  thd  fullness  and  accuracy  of 
description  of  the  offense,  and  altogether 
with  some  averments  necessary  and  ob- 
served In  Indictments.  A  complaint  for 
petit  larceny,  it  it  designates  the  offense  by 
name,  or  by  an  equivalent  phrase  used  m 
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common  dlMonrae  to  describe  It,  names  the 
oBMider,  eete  forth  the  property,  and  arera 
the  ownership,  eubstantlally  conforma  to 
the  statute*  and  la  sufficiently  certain,  on 
objection  being  mode  before  the  Justice. 
Bell  T.  Stat&  75  Ala.  25;  Brown  v.  State, 
63  Ala.  97;  Bnuleton  t.  State,  W  Ala.  06. 

The  afBdavtt  In  the  present  case  charges 
that  the  d^endant  stole.  In  the  county  of 
MoDtf^omery,  certain  personal  chattels 
from  the  premises  ol  the  complainant,  set- 
ting forth  the  property.  There  is  no  arer- 
ment  of  either  value  or  ownership,  except 
as  may  be  Inferred  from  the  kind  of  proper- 
ty and  the  statement  that  it  was  taken 
from  the  premises  of  the  affiant.  The  war- 
rant of  arrest  recites  the  offense  of  petit 
larceny.  Nether  the  value  nor  the  own«*- 
shlp  is  a  jurisdictional  fact  essential  to  be 
stated.  The  statute  does  not  require  the 
former  to  be  allied ;  and  the  latter  being 
for  purpose  of  ideoitiflcatlon  and  notice, 
and  the  exclusion  of  an  Inferrace  that  the 
accused  may  be  the  owner,  Is  material  on- 
ly as  matter  of  pleading,  to  bring  the  case 
property  before  the  Justice,  not  to  confer 
Jurisdiction  to  try  it.  The  capacity  to 
hear  and  determine  criminal  offenses  Is  con- 
ferred in  these  terms:  "Justices  of  the 
peace  hare.  In  their  respectlTe  counties.  Ju- 
risdiction of  the  following  offenses, "  deedg- 
Dating  tiiem  by  name.  A  warrant  of  arrest 
iasned  by  a  Justice  of  the  peace,  command- 
ing the  officer  to  arrest  the  accused,  "to  an- 
swer the  criminal  offense  of  larceny, "  has 
been  held  to  be  sufflclently  r^fular  on  its 
face  to  Justify  the  officer  in  executing  it. 
Murphy  t.  State,  65  Ala.  252.  Also  that  a 
warrant,  reciting  the  offense  of  obtaining 
goods  by  false  pretenses,  need  not  redte  an 
intoit  to  Injure  or  defrand,  though  such  in- 
tuit Isan  essential constituentoithecrime. 
Rhodes  v.  King,  62  Ala.  272.  The  offense  and 
its  commission  in  the  county  of  the  Justice 
are  the  essential  Jurisdictional  facts ;  and, 
as  we  bave8hown,tfaeoffensemay  be  desig- 
nated by  name,  or  otherequlvalent  phrase, 
when  given  Its  ordinary  signification.  To 
"steal,**  as  defined  in  the  law-books  and 
by  lexicographers,  meansthefelontous  tak- 
ing and  carrying  away  the  jKrsonal  goods 
another.  In  Ic^al,  as  well  as  in  com- 
mon, parlance,  It  designates  the  offense  of 
larceny.  Parker  v.  Lewis,  2  G.  Qreene,  311 ; 
Winfleld,  Adj.  Words  &  P.  It  may  be  con- 
ceded that  the  affidavit  and  warrant 
abound  In  im^laritles  and  Inaccuracies, 
showing  a  want  of  observance  of  the  stat- 
utes, which  rendered  them  fatally  deftetlve 
if  directly  assailed  beforethe  Justice;  yetlf, 
upon  a  fair  and  reasonable  Interpretation 
of  the  language,  Imputing  its  ordinary  sig- 
niQcations,  a  charge  of  petit  larceny  and 
the  commission  of  the  offense  in  the  coun- 
t,  can  be  gathered,  the  Jurisdiction  of  tbe 
Justice  attached  to  the  complaint.  Heard 
V.  Harris.  68  Ala.  44.  The  defects  were 
cured  by  the  complaint  filed  by  tiie  soUdt- 
or.  The  Jurisdiction  of  the  Justice  suffl- 
etcmtly  appears  to  constitute  his  Judgment 
the  proper  basis  of  appeal,  which  cutoff  all 
Inquiry  Into  Its  inaccuracies,  and  on  ap- 
peal the  statute  conferred  authority  on 
the  city  court  to  try  the  case  de  dovo, 
witbont  an  indictment  or  presentment  by 
a  grand  Jury* 

Aflbmed. 


SUZTH  V.  STATB. 
(Supnrnt  Court  of  AXaJbima.  Jan.  IS,  ISQIk) 
Mtxumx  WITH  VsrvBct  to  Eiu/— Iitbtbcotionb. 
L  To  aopport  a  oonvicUon  for  sssault  with  In- 
tent to  marder,  specific  inteot  to  take  life  is  Dot 
eMeutial.  Ad  assault  with  Intent  to  do  erieroas 
harm  to  the  person  of  aootber,  accompanied  with 
ability  to  effect  it,  withoat  legu  excuse  or  BufBdent 
proTOcatioD,  constitutes  the  offense. 

3.  Where  r  charge  is  susoeptible  of  two  oon- 
stmctioDs,  tbe  oonatruotion  will  be  adopted  by  the 
anpreme  court  wblch  Is  least  favorable  to  the  party 
asking  it. 

8.  A  charge  InstmctlDg  the  jury  that  they 
ntOBt  put  upoB  any  part  of  the  teaUmony  a  ochi- 
stniouoa  favoraUe  to  the  defendant,  if  reasonable^ 
invades  their  provlnoe,  and  la  calonlated  to  mis* 
lead  them. 

Appeal  from  circuit  court.  Pike  connty ; 
John  P.  Hobbabd,  Judge. 
Indictment  for  an  assault  with  Intent  to 

murder. 

TV.  li.  Parka,  for  apptsllant.  Atty,  Oen, 
Martin,  tor  the  State. 

Clopton,  J.  The  defendant,  who  was  In- 
dicted and  convicted  for  an  assault  with 
Intent  to  murder  Henry  White,  requested 
the  court  to  charge  the  Jury :  ''Before  the 
Jury  can  find  the  defendant  guilty,  they 
must  bellera,  beyond  a  reasonable  doubt, 
that  at  the  time  of  the  firing  of  the  pistol 
the  defmdant  had  a  specific  intent  to  mur- 
der Henry  White."  SnbBtantiallytfaeaame 
proposition  was  asserted  by  the  second, 
third,  ana  fourth  charges  requested  by  the 
d^eudant. 

The  statute  does  not  create,  but  merely 
converts  the  offense  of  assault  with  Intent 
to  murderfrom  amisdemeanorto  a  felony, 
by  Inflicting  severer  punishment.  It  ne- 
ther adds  to  nor  diminishes  the  constitu- 
ents of  the  offense,  as  known  to  the  com- 
mon law.  Malice  Is  an  essential  lngredl< 
ent ;  and  the  expression  that  a  wrongful 
act, and  the  specific  intent  tomurder.must 
concur,  as  used  in  the  law  books  in  defin- 
ing the  crime,  is  merely  Intended  to  distin- 
guish It  from  that  class  of  cases  In  which  a 
general  f^onious  intent  Is  sufficient.  The 
specific  Intent  to  take  life  is  not  essential. 
An  assault  with  Intent  to  do  grievous 
harm  to  the  person  of  another,  accompa- 
nied with  ability  to  effect  It,  without  legal 
excuse  or  sufficient  provocation,  cou8tl- 
tutes  the  ol7euse.  The  particular  intent 
may  be  Inferred,  as  the  specific,  malicious 
intent,  in  marder,  from  the  character  of 
the  assault,  the  use  of  a  deadly  weapon, 
and  the  absence  of  excusatory  facts  and 
circumstances. 

While  the  phrase,  that  the  specific  intent 
to  murder  must  be  alleged  and  satisfac- 
torily proved,  may  be  sufficiently  accurate 
and  definite  in  defining  the  offense,  when 
used  In  a  charge,  there  being  no  evidence  of 
an  Intent  to  take  the  life  ol,  or  do  bodily 
harm  to,  any  person  other  than  the  one 
named  In  the  Indictment,  it  renders  the 
charge  susceptible  of  two  constructions, 
one  ol  which  is  that  an  express  or  positive 
Intent  to  murder  the  particular  person,  as 
contradistinguished  from  anlntent  inferred 
or  presumed  from  the  circumstances,  must 
beproved.  Itlssettled  thatwhereacharge 
is  susceptible  of  two  constructions  thecon- 
structlon  will  be  adopted  by  the  appellate 
court  which  is  least  favorable  to  the  party 
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aeklnfp  It,  and  If,  when  bo  conBtrued,  it  as- 
eerta  an  Incorrect  lesal  propoRltion,  being 
calculated  to  mislead  the  Jury, It  Bhonld  be 
refused.  Bobb  t.  Rohb,  20  Ala.  105;  Carter 
V.  Chambers,  70  Ala.  223.  The  decisions  In 
Meredith  r.  State,  60  Ala.  441,  Allen  v. 
State,  62  Ala.  891,  and  Moore  v.  State,  18 
Ala.  532,  are  expreea  to  the  point,  where 
Bimllar  charges  were  held  to  have  been 
properly  refused. 

There  Is  no  error  in  refusing  to  charge 
the  Jury,  as  asked  by  defendant,  that  they 
"  are  not  required,  under  the  law.  to  draw 
unjust  or  unreasonable  Inferences  from  the 
testimony;  and  If  any  of  the  evidence  [by 
which  we  understajid  any  of  the  testimony] 
tn  the  case  admits  of  two  or  more  con- 
Btructions,  one  of  which  is  favorable  to  the 
defendant  and  oneunfavorable  to  him,  the 
jury  must  put  the  construction  upon  It,  If 
reasonable,  that  Is  favorable  to  defend- 
ant. "  The  first  clause  of  the  charge  as- 
serts a  correct  proposition,  but  the  latter 
clause  is  not  based  upon  the  relative  re»> 
Bonablenees  of  the  two  constructlona. 
The  testimony  In  support  of  the  construc- 
tion favorable  to  theaccused  may  be  weak, 
and  yet  not  so  weak  as  to  render  the  con- 
struction unreasonable.  It  maybestrong- 
er  In  support  of  the  construction  unfavor- 
able  to  the  accnsed.  BeeideB,  the  Jurors 
are  the  sole  Judges  of  what  construction 
shall  be  placed  upon  the  testimony,  and  of 
what  inferences  shall  be  drawn  therefrom. 
Tn  consideration  of  the  whole  evidence, 
they  may  conclude  that  the  unfavorable 
construction  is  proper.  The  charge  in- 
structing the  jury  that  they  must  put  up- 
on any  part  of  the  testimony  a  constrac- 
tion  favorable  to  defendant,  if  reaBonable, 
Invades  their  province,  and  Is  calculated  to 
mislead  them. 

Affirmed* 

Klet  v.  State. 
(Supreme  Court  of  Alabamcu  Jan.  18, 1890.) 

BusaUBT  —  iHSTSDCTtOKS  —  ReASONABLB  DotTBT. 

1.  A  charge  that,  "uoless  the  evldenoe  against 
tbe  prisoner  sbould  be  such  as  to  exclude  to  a  mor- 
al certainty  every  hypothesis  hilt  that  of  his  guilt 
of  the  offense  imputed  to  him,  they  must  floa  the 
defendant  not  guilty, "is  correct. 

S.  On  a  trial  for  bnrglary,  a  requested  charge, 
thafthe  jury  may  look  to  the  fact  that  thede- 
fendant  worked  with  Mr.  Black  [the  owner  of  the 
house  entered]  after  this  altcgea  offense,  to  see 
whether  or  not  this  shows  guilty  conscience  on  his 
part:  and,  if  they  think  it  tends  to  show  innocence 
on  his  part,  then  they  ought  to  consider  such  evi- 
dence, and  give  the  defendant  the  benefit  of  all 
proper  Inferences, " — Is  properly  refused,  as  betn; 
merely  argumentative. 

Appeal  from  circuit  court,  Butler  county ; 
John  P.  Hubbard,  Judge. 

Indictment  for  burfilary.  Thedefendant 
in  this  case,  Paul  Riley,  was  Indicted  for 
burglary,  In  breaking  and  entering  the 
dwolling-house  of  Hugh  Black  with  the 
intent  to  commit  a  felony,  was  convicted, 
and  sentenced  to  the  penitentiary  for  the 
tenn  of  five  years.  On  the  trial,  as  le 
shown  by  the  bill  of  exceptions.  It  was 
proved  on  the  part  of  the  prosecution  that 
the  house  of  said  Black  was  broken  and 
entered  into  one  Saturday  night,  in  the  fall 
of  1888.  by  two  persons,  who  were  neon  by 
some  members  of  the  family ;  and  the  crl- 


d«ice  for  the  prosecutloD  t«ided,  fnrtbert 
to  show  that  these  persons  were  the  de- 
fendant and  his  brother.  Shepherd  Riley. 
The  tentimony  for  the  defendant,  on  the 
other  hand,  tended  to  show  that  he  was 
not  one  of  the  persona  who  ao  broke  uid 
entered  said  bouse:  that  he  did  not  leave 
the  community,  but  came  back  to  Black's 
house  on  the  Mund^  after  the  alleged 
bn-glary,  and  was  arrested  at  his  own 
home  on  the  Tuesday  or  Wednesday  after- 
wards. The  defendant  requested  thecourt 
to  give  two  charges  in  writing,  and  duly 
excepted  to  the  refusal  by  the  court  to  give 
dther  one  of  them.  The  first  charge  Is 
copied  in  the  opinion  of  the  court,  and  the 
second  was  in  the  following  language: 
"The  Jni7  may  took  to  the  fact  that  the 
defendant  worked  with  Mr.  Black  after 
this  all^3d  offenBC,  to  see  whether  or  not 
this  showB  guilty  conscience  on  his  part; 
and.  If  they  think  It  tends  to  show  inno- 
cence on  bis  part,  then  they  ought  to  con- 
sider such  evfdoice,  and  give  the  defendant 
the  benefit  of  ah  proper  bilerences." 

BtcbardmB  A  St^er,  for  app^ant. 
Atty,  Gen.  Martin,  lor  the  State. 

SouERViLLE,  J.  The  court  erred  In  re- 
fusing to  givethe  first  charge  requested  by 
the  defendant,  which  was  that, "unless  the 
evidence  against  the  prlBoner  should  be 
such  aa  to  exclude  to  a  moral  certainty 
every  hypothesis  but  that  of  bis  guilt  of 
the  offense  imputed  to  him,  they  must  find 
the  defendant  not  guilty."  A  failure  to 
give  this  precise  charge  was  held  reversible 
error  In  Mose  v.  State,  86  Ala.  212,  decided 
as  far  back  as  1860;  and  this  ruling  was 
approved  tn  Coleman  t.  State,  69  Ala.  62. 
In  theformer  case  It  was  said:  **(JnIeesthe 
Jury  are  morally  certain  of  the  defendant's 
guilt.  It  cannot  be  said  that  they  have  no 
reasonable  doubt  of  his  guilt.  The  propo- 
sition, therefore,  that  the  Jury  must  be  con- 
vinced to  a  moral  certainty  of  the  defend- 
ant's guilt,  is  substantially  the  same  with 
the  proposition  that  they  must  be  con- 
vinced beyond  a  reasonable  doubt.  **  The 
case  of  Blackburn  t.  State,  86  Ala.  696,  6 
South.  Bep.  96,  Is  distlngulstaablp  from  the 
cases  above  cited.  On  tife  anthority  of 
these  cases,  we  reverse  the  Judgment  in  the 
present  case. 

The  second  charge  was  properly  refused 
as  being  merely  argumentative.  Hussey 
V.  State.  86  Ala.  34,  6  South.  Rep.  484;  Sni- 
der T.  Burks,  84  Ala.  58,  4  South.  Rep.  2%. 

The  remaining  question,  arising  on  the 
action  of  the  court  In  sustaining  the  cfaal- 
lengeof  the  state  to  the  Juror  Dreaden,  will 
not  arise  on  another  trial,  in  all  probabil- 
ity, and  need  not  be  considered. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial.  The  defendant. 
In  the  m^an  while,  will  be  retained  in  cus- 
tody until  discharged  by  daecourseol  law. 


Duncan  t.  State. 
{SwprejM  Court  i3f  Alabama.  Jan.  18, 1890.) 

Homicide—Evidence  to  Snow  Motivb— Ekeorb 

sort  Appaeent  on  Record. 

1.  On  a  trial  for  wife  murder,  evidence  as  to 
the  conduct  and  conversation  of  the  defendant  la 
reference  to  a  girl  with  wbom  he  was  Infatnated, 
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done  and  liadboOt  before  and  after  the  death  of 
his  wife,  and  his  oondnot  and  remarks  tending  to 
•how  dlasatistectlon  with  his  wife,  fa  oompetent, 
as  tending  to  prore  a  motive  for  the  commission 
<tf  the  crime. 

8.  The  supreme  court  will  not  presume  a  fact 
not  shown  hy  the  reeord,  and  make  It  a  ground  of 
rerersaL 

Appeal  from  circuit  court.  Dale  county; 
J.  M.  Carmichael,  Judge. 

Indictment  for  murder.  The  defendant 
In  this  ease,  Henry  Pnncan,  was  indicted 
for  the  murder  of  his  wife,  "by  fclving:  her 
morphine,"  or,  as  alleged  in  the  second 
count  of  the  indictment,  **a  poison,  the 
precise  kind  of  which  ia  unknown  to  the 
^-and  Jury,"  was  convieted  of  murder  in 
the  fii-st  degree,  and  sentenced  to  death. 
The  body  of  bhc  deceased  was  exhumed  the 
day  after  the  burial,  and  the  contents  of 
the  stomach  were  analyzed  by  Dr.  Lupton, 
of  Auburn,  who  testified  that  they  con- 
tained "one  grain  and  six-tenths  ol  mor^ 
phine. "  The  prosecution  proved  that  the 
defendant  had,  with  the  assistance  of  a 
friend,  bought  a  bottle  ol  morphine  about 
a  week  or  10  days  before  the  death  of  his 
wife;  but  he  testified  in  his  own  behalf 
that  he  had  given  the  bottle  to  his  wife, 
and  she  had  locked  it  up  In  a  trunk,  and 
lie  denied  that  he  administered  any  mor- 
phine to  her.  He  adduced  evidence,  also, 
of  dGclaratinns  made  by  his  wife,  who  was 
far  advanced  In  pregnancy,  showing  that 
•he  was  very  despondent,  complained  of 
her  condition  and  her  hard  lot,  and  said 
she  would  destroy  her  unborn  child,  If  she 
knew  how  to  do  it.  Alexander  Pean,  a  wit- 
ness for  the  state,  testified  to  a  conversa- 
tion had  by  him  with  the  defendant,  while 
standing  by  the  grave,  on  the  evening 
«f  the  day  ol  his  wife's  death,  (Thurs- 
day,) In  which  the  defendant  told  him  "he 
was  going  to  do  something  that  might  be 
a  leap  in  the  dark,  but  be  was  going  to  risk 
It."  and  asked  him  to  take  a  note  to 
Georgia  Balderee,  and  a  message  asking 
ber  to  meet  him  Saturday  evening, "  at  the 
big  sate  near  the  plum  tree , "  that  he  was 
to  go  to  the  bouse,  **  and  take  up  a  book, 
and  ask  her  If  It  was  hers,  when  she  would 
understand,  and  he  was  to  give  her  the 
note. "  The  witness  further  testified  that, 
"about  three  or  four  weeks"  before  the 
death  of  Mrs.  Duncan, he  had  another  con- 
versation with  defendant,  In  which  the  lat- 
ter told  him  of  an  interview  between  him- 
self and  Georgia  Balderee,  In  which  he  ad- 
vised ber  not  to  marry  one  Miller  unless 
she  loved  him :  that  hethen  asked  witness, 
•What  would  you  think  If  she  gave  me  to 
understand  that  she  loved  me  better  than 
any  other  man?"  and  witness  answered 
"that  he  would  not  be  surprised."  The 
defendant  moved  to  exclude  this  conversa- 
tion from  the  Jury  as  evidence,  "on  the 
erouttdthat  Itwaa  irreievantand  rolslead- 
mg, "  and  he  excepted  to  the  overruling  of 
his  motion  by  the  court.  J.  S.  Judah,  a 
witness  tor  the  utate,  testlfled  that  he  had 
a  conversation  with  the  delendant  on  Fri- 
day, the  day  after  his  wife's  death,  in  which 
the  defendant  asked  him  "to  carry  him 
and  the  Balderee  woman  to  Ozark  the 
next  night  to  many, '*bnt  witness  refused ; 
that  the  defendant  "then  set  the  next 
Thanday,**  but  un  Satarday,  "after  going 
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to  Balderee's,"  he  came  to  witness,  and 
told  him  "they  had  decided  to  leave  on 
Saturday  night,  and  would  probably  go 
to  Headlands."  The  defendant  moved  to 
excludeiromthelury  what  was  said  about 
marrying  tbe  Balderee  woman,  and  he 
again  excepted  to  the  overruling  of  his 
motion  by  the  court.  William  Windham, 
another  witness  for  the  prosecution,  testi- 
fied that,  "about  two  months  before  the 
death  of  defendant's  wife,  he  heard  the  de- 
fendant say  that  the  Balderee  woman  was 
a  nice,  pretty  0r],  and  that  he  woald  like 
tohaveher.^  Thed^endant  objected, and 
excepted  to  the  admission  of  this  evidence. 
The  prosecution  proved,  also,  that  the  de- 
fendant and  "the  Balderee  woman  ran  off 
together  on  saiil  Saturday  night.but  were 
pursued  by  her  father  and  others,  overtak- 
en in  Florida,  and  brought  back;  and  the 
defendant  admitted.  In  his  statement  to 
tbe  Jury,  that  he  Intended  to  marry  the 
girl  the  next  day  after  they  were  overtak- 
en and  brought  back.  The  defendant  re- 
served another  exception,  which  is  thus 
stated  in  the  bill  of  exceptions:  "On  the 
first  day  of  the  tHal  thedefendant  objected 
to  the  Introduction  of  experts  to  testify  as 
to  the  cause  of  the  death  of  the  deceased, 
based  upon  the  testimony  of  witnesses  as 
to  her  symptoms  during  her  last  Illness; 
such  objections  being  founded  upon  the 
conflicting  nature  of  the  said  testimony  as 
to  symptoms.  Thecourtoverruled  the  ob- 
jections, and  allowed  the  expert  testimony 
to  go  to  the  Jury ;  to  which  ruling  the  de- 
fendant excepted.  On  the  second  day  of 
the  trial  this  expert  testimony  was  ex- 
cluded from  the  Jury,  and  the  same  exx)ert 
witnesses  were  allowed  to  testify  upon  an 
hypothesis.  The  hypothetical  case  stated 
to  experts,  and  their  answer  should  go 
in(?), which  thesollcitor  was  prevented  to 
prove  and  state  to  them,  and  said  experts 
testified  precisely  as  they  did  on  the  pr» 
ceding  day.  The  defendant  objected  to  the 
Introduction  of  each  expert  witness,  and 
afterwEirds moved  toexclude the  testimony 
of  all  the  experts  so  examined ;  which  mo- 
tion and  objection  thecourtoverruled,  and 
the  defendant  excepted." 

Borders  &  Carmlcbaelt  for  apiK^lant. 
Atty.  Gen.  Martin,  for  the  State. 

Stone,  C.  J.  Many  exceptions  were  re- 
served  In  this  case,  but  they  naturally  re- 
solve themselves  into  two  groups:  f^rst, 
the  conduct  and  conversation  of  the  de- 
lendant  In  reference  to  the  girl  Georgia 
Balderee,  done  and  had  both  before  and 
after  the  death  of  Mrs.  Duncan;  and,  in 
this  connection,  the  conduct  and  remarks 
of  the  defendant  tending  to  show  dissatis- 
faction with  his  wile,  lor  whose  murder  he 
was  tried  and  convicted.  Each  and  all  of 
this  testimony  was  competent  and  legal, 
as  tending  to  prove  a  motive  for  the  com- 
mission of  the  offense.  Baalam  v.  State, 
17  Ala. 451;  Johnson  v.State,  Id.  618;  Hall 
v.  state,  40  Ala.  698;  Same  v.  Same,  61  Ala. 
9;  Marler  v.  State,  (57  Ala.  55,  Same  v. 
Same.  68  Ala.5S0;  Phillips  v.State,  Id.  469. 

There  was  expert  testimony  introduced, 
but  what  it  was.  or  to  what  it  related,  we 
are  not  Informed,  save  the  single  fact,  de- 
posed to  by  Dr.  Lupton,  that  he  found 
more  than  a  grain  of  morphine  In  the 
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■tomacb  of  the  deceased.  We  can  Imagine 
many  aubjerts  to  whicb  expert  testimony, 
on  Buch  InTestlgatiOD,  would  relate, 
as  tbe  quantity  of  morphine  likely  to  pro- 
duce a  fatal  result.  There  was  a  motion 
made  to  exclude  the  expert  testlmouy  In  a 
maBS,  which  the  court  overruled.  There 
are  many  reasons  why  an  exception,  taken 
as  this  was,  cannot  work  a  reversal.  We 
name  but  one.  We  do  not  know  what  tbe 
testimony  was,  whether  legal  or  Illegal. 
We  can  not  presume  a  fact  not  shown  by 
tbe  record,  and  make  it  a  ground  of  re- 
versal. 1  Brick.  Dig.  p.  336,  §  13 ;  Id.  p.  337. 
S  23,  Id.  p.  886,  S  1186;  Gayle  v  Railroad 
Co.,  8  Ala.  586:  3  Brick.  Dig.  p.  443,  5  570, 
Id.  p.  406.  §  40.  We  find  no  error  In  the 
record,  and  the  judgment  of  the  drcnlt 
court  is  affirmed. 

In  giving  directions  tor  the  execution  of 
the  prisoner,  the  trial  Judge  employed  this 
language:  "At  which  time  [the  day  he  had 
fixed  for  the  execution]  the  sheriff  of  said 
county  shall  conduct  you  from  said  Jail  to 
some  proper  place,  and  there  hang  you  by 
the  neck  until  you  are  dead."  This  may 
mislead  the  sheriff,  as  the  statute  Is  spe- 
cific as  to  the  place  of  inflicting  capital 
punishment.  The  day  fixed  by  the  trial 
court  for  the  execution  of  the  prisoner  be- 
ing passed,  it  Is  ordered  and  adjudged  that 
Friday,  the  2l8t  day  of  February  1890,  be 
the  day  fixed  and  set  apart  for  the  execution 
of  the  prisoner,  and  on  that  day,  between 
the  hours  of  10  a.  u.  and  4  f.  m.,  he  be 
hanged  by  the  neck  until  he  Is  dead,  and 
the  sheriff  of  Dale  1b  charged  with  the  exe- 
cution of  this  sentence.  In  carrying  this 
order  Into  effect,  the  sheriff  Is  commanded 
to  conform  to  the  requirements  of  the  stat- 
ute. Code  1886,  SS  4667-4668,  Inclusive. 


Shakpr  t.  National,  Bank  of  Bibmuvo- 

HAH. 

(SupremM  Court  vf  Alabama.  Dea  Term,  1888.) 
Flbdqb— Bai.»— BAnncATion— Fouc  or  Aonoir. 

1.  A  complaint  whtoh.  after  stating  that  shares 
of  stock  bad  been  pledged  to  defendant,  avers  that 
"defendant,  In  consideration  of  tbe  premises,  tben 
and  tbere  undertook  and  promised  plalntlfF"  to 
bold  tbe  stock  only  as  pledgee,  but  tbat,  in  viola- 
tion of  its  promise,  defendant  sold  and  converted 
tbe  stock  to  its  own  use,  without  giving  plaintiff 
notice  of  tbe  sale,  and  in  wbich  plaintiff  seeks  to 
recover  as  damages  tbe  full  value  of  the  shares 
alleged  to  have  been  converted,  though  iDformal, 
is  good  as  8  complaint  in  case. 

3.  Where  a  case  is  tried  as  if  the  action  was  In 
form  ex  dettotOy  a  new  trial  will  not  be  granted 
because  tbe  trial  jud^  refused  a  motloo  to  amend 
tbe  complaint  by  adding  a  coaut  formally  and  sab. 
stantial^  in  case. 

5.  A  purchase  of  pledged  stock  by  tbe  pledgee 
at  a  private  sale,  made  without  notice  to  the 
pledgeor,  and  of  which  stock  the  pledgee  retains 
possession,  dpes  not  transfer  the  title,  or  dissolve 
the  relation  of  pledgeor  and  pled{?oe, 

4.  In  tbe  absence  of  knowledge  tbat  the  sale 
was  private,  and  tbat  tbe  pledgee  was  tbe  pur- 
chaser, the  execution  of  a  note  by  tbe  pledgeor  for 
the  unsatislled  balance  due  the  pledgee  after  re- 
oeiviDg  information  that  tbe  Btock  had  been  sold, 
does  not  amount  to  a  ratification  of  the  sale,  unless 
the  plodgeor's  intent  in  so  acting  was  to  ratify.  Ir- 
respective of  the  character  of  the  sale,  and  of  who 
was  the_  purchaser. 

6.  Where  a  part  owner  of  stock  pledges  tt  for 
Us  individaal  heneflt^  with  tbe  authority  and 
oonsent  of  Ua  own  co-owner,  the  pledgee  is  es- 


topped to  set  VP  tbe  oo-owner'B  title  as  a  defensa 
to  an  aoUon  by  the  pledgeor  for  Its  oouversion. 

Appeal  from  circultcourt,  Jefferson  coun- 
ty ;  Lerot  F  Box,  Judge. 

Thomas  Sharpe  filed  his  complaint  In 
tvro  counts  against  the  National  Bank  of 
Birmingham.  The  first  count  alleged  that 
plaintiff  pledged  20  abares  of  stock  to 
defendant  to  secure  a  loan  of  $1,200;  that 
defendant.  In  consideration  of  the  prem- 
ises, then  and  there  undertook  and  prom- 
ised plaintiff  "to  hold  the  stock  only  aa 
pledgee,  and  not  to  sell  and  convert  the 
same  to  its  own  nee,  without  notifying 
plaintiff  of  its  Intention  so  to  do ;  that  de- 
fendant violated  Its  promise,  and  convert- 
ed and  sold  the  shares  without  notice  to 
plaintiff,  to  his  damage  $16,000,  the  value 
of  the  stock.  The  second  count  was  for 
dividends  declared  on  the  stock  since  its 
Bale,  There  was  Judgment  for  defendant, 
and  plaintiff  appeals. 

W.  O.  Butcbeson,  James  Wea.theriy,  and 
Ward  Head,  tor  appellant.  Hewitt, 
WaJker  &  Porter,  for  appellee. 

C1.0PTON,  J.  Beforethetrialwaaentered 
upon,  plaintiff  moved  to  ammd  the  com- 
plaint oy  adding  acoant  formally  and  sub- 
stantially in  case.  The  court  i-efused  to 
allow  the  amendment,  evidently  on  the 
idea  tbat  the  original  complain  t  counts  on  a 
breach  of  the  contract,  and  Is  in  assumpsit. 
In  cases  where  the  plaintiff  has  an  election 
to  sue  in  assumpsit  for  a  breach  of  tbecon- 
tract,  or  to  bring  an  action  on  the  caeefor 
a  violation  of  duty  growing  out  of  the 
contract,  It  Is  often  difficult  to  determine 
whether  a  count  Is  In  form  ez  contraetn  or 
ex  delicto.  The  same  facts  have  to  be 
averred,  substantially,  in  both  inatances; 
the  difference  being  that  In  one  the  com- 
plaint declares  on  the  contract,  and  assigns 
breaches  of  the  contractual  stipulations, 
and  In  the  other  the  contract  Is  stated  as 
mere  inducement,  and  the  cause  of  action 
1b  founded  on  a  breach  of  duty  growing 
out  of  the  contract,  and  Imposed  by  law. 
In  W^hllden  v.  Bank,  64  Ala.  1,  the  test  Is 
stated  as  follows:  "It  is  from  the  facta 
stated  In  the  body  of  the  count  the  ques- 
tion must  be  determined ;  and,  when  these 
Indicate  tbat  the  plaintiff  is  proceeding 
for  a  measure  of  recovery  adapted  only  to 
the  one  form  of  action,  It  must  be  Intoided 
that  the  count  belongs  to  that  form  of 
action,  whether  It  is  ex  delicto  or  ex  con- 
tractu." Though  the  transaction  may 
have  had  its  origin  In  a  contract,  If  the 
facts  stated  show  that  the  cause  of  action 
Is  a  violation  or  disregard  of  duties  which 
the  law  Implies  from  the  contractual  rela- 
tions and  coudltions  of  the  parties,  the 
count  win  be  regarded  as  in  case.  Insnr- 
anceCo.  V.  Randall*  74  Ala.  170.  The  test 
of  certain  and  easy  application  Is  the 
measure  of  recovery  to  which  the  count  Is 
adapted. 

It  may  be  conceded  that  the  counts  in 
ttie  original  complaint  are  not  formally 
and  technically  in  case.  After  stating  the 
pledge  contract.  Inapt  words  are  used  t9 
aver  the  duties,  growing  out  of  tlie  con- 
tract which  the  law  devolved  on  defend- 
ant, such  as  "the  d^endant,  In  considera- 
tion of  the  premises,  then  and  there  ondra^* 
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took  and  promised  tbe  plaiatifl, "  followed 
by  a-rermentB  of  violation  and  dlaregard 
of  the  legal  datlee  which  derolTed  on  de- 
fendant as  pledgee.  But,  coDBlderlnf?  all 
the  averments.  It  seems  that  the  contract 
Is  stated  aa  inducement,  and  tb  at  tbe  plead- 
er did  not  intend  by  these  words  to  allege 
that  what  follows  them  were  express  stip- 
nlatfons  of  tbe  contract,  but  duties  Implied 
by  law.  Thecounta  do  notproceedforthe 
recovery  of  the  excess  of  the  proceeds  of  the 
sale  of  the  stock  pledged,  bat  for  Its  value, 
aa  the  measure  of  recovery.  The  amend- 
ment should  have  been  allowed. 

Its  refasal,  however,  would  not  operate 
a  reversal,  as  it  appears  from  the  record 
that  the  whole  case  was  tried  as  if  the  ac- 
tion was  in  form  ex  delicto.  The  plaintiff 
having  had  the  same  and  aa  tuHbenefltan- 
der  the  complaint,  as  it  stood,  as  if  the 
ameo^nent  had  been  allowed,  we  r^rard 
Its  rejection  as  error  without  Injury. 

Tbe  undisputed  facts  are:  About  Feb- 
ruary, 1S7S.  thp  plaintiff  placed  with  the 
National  Bank  of  Birmingham  20  shares  ot 
the  capital  stock  of  the  Newcastle  Iron  & 
Coal  Company,  as  collateral  security  for 
debts  due  the  bank  and  its  prraident  Indi- 
vid oally.  The  debts  were  renewed  or  ex- 
tended from  time  to  time,  the  stock  re- 
maining In  pledge.  In  October,  1879,  the 
demands  having  matured,  the  pi'esldent  of 
the  bank  Instructed  the  cashier  to  give  the 
plaintiff  par  for  his  stock,  credit  him  for 
the  amount,  and  render  him  a  statement 
of  his  account.  The  sale  was  private,  and 
no  notice  thereof  was  given  to  tbe  plaln- 
tlfr«  nor  was  there  any.  demand  ot  pay- 
ment. When  tbe  debt  for  which  aharra  of 
stock  are  pledged  mature,  and  is  unpaid, 
the  pledgee  may  file  a  bill  in  equity  for  a 
foreclosure  of  the  pledge,  and  a  sale  under 
the  order  of  the  court,  or  he  may  exercise 
the  Implied  power  to  sell  without  resort- 
ing to  Jadicial  proceedings.  It  he  elects  to 
pursue  the  latter  remedy, the  lawrequlres, 
in  the  a.bsence  of  an  agreement,  tbat  the 
sale  shall  be  made  at  public  auction,  and 
reasonable  notice  of  the  time  and  place 
given  to  the  pledi;6or,  that  he  may  have 
opportunity  to  redeem  the  pledge.  If  there 
is  a  stipulated  day  for  payment,  demand 
ot  payment  is  not  required ;  notice  of  tbe 
sale  being  considered  aa  equivalent  to  a 
demand.  Nabrlng  v.  Bank,  58  Ala.  204. 
The  sale  of  the  stock,  having  been  made 
privately  and  without  notice,  was  Inoper- 
ative to  transmute  the  title,  or  to  dissolve 
the  relation  of  pledgeor  and  pledgee;  tbe 
bank  being  the  purchaser,  and  retaining 
its  possession.  Insurance  Co.  v.  Dalrym- 
ple,^Md.24:!;  Bank  v.Mlnot,  4Metc.325; 
Cook,  Stocks,  §§  477-479. 

These  principles  are  no:t  controverted; 
bat  defendant  contends,  that  plaintiff, 
with  knowledge  that  the  sale  was  unau- 
thorized and  Inoperative,  ratified  it.  The 
ratification  la  claimed  on  the  undisputed 
facts  thatin December,  after  the  sale,  plain- 
tiff was  informed  that  his  stock  had  been 
■old  at  par.rec^ved  a  statement  of  his  ac- 
connt,  showing  a  credit  of  the  proceeds  of 
tbe  sale,  and  a  few  days  afterwards,  with- 
out objection  or  further  Inquiry,  settled 
with  the  bank,  by  giving  his  note  for  the 
anaatiaaed  balance  due  by  him.  Unques- 
tionably, plaintiff  bad  the  right,  at  bis 


election,  to  ratify  the  aale,  and  recdve  the 
benefit  ot  the  credit  of  the  proceeds,  there- 
by relieving  It  of  any  imputation  of  tor^ 
tiousness,  or  to  treat  it  as  futile,  and  be  re- 
mitted to  his  rights  as  they  exlt<ted  before 
the  attempted  sale.  By  giving  his  notes 
for  the  deficiency,  after  deducting  the  pro- 
ceeds, without  objection,  and  after  being 
informed,  and  receiving  his  account,  was 
a  ratification.  It  the  other  essential  ele- 
ments existed.  Child  v.  Hugg.  41  Cal.  619. 
Plaintiff,  admitting  that  he  knew  his 
stock  had  been  sold,  and  that  notice  of  the 
sale  was  not  given,  seeks  to  avoid  the  rat- 
Iflcatlonon  tbe  alleged  gmund  that  Itwaa 
made  In  ignorance  of  the  fact  that  the  bank 
was  the  purchaser,  and  that  It  was  a  pri- 
vate sale  by  the  bank  to  Itself.  Defendant 
does  not  claim  or  pretend  tbat  this  fact 
was  communicated  to  plaintiff,  or  that  he 
was  otherwise  informed  of  it,  at  tbe  time 
of  tbe  alleged  ratification.  As  to  this  ques- 
tion, tbe  court  Instructed  tbe  jury  tbat  it, 
at  the  time  the  sale  was  reported  to  plain- 
tiff, It  was  impeachable,  and  he  knew  It 
was  Impeachable,  and  elected  not  to  Im- 
peach It,  but  to  accept  aud  enjoy  Its  bene- 
fits, he  cannot  now  impeach  the  sale. 
When  referred  to  the  evidence,  the  charge 
imported  to  the  Jury  that  if  plaintiff  had 
knowledge  of  the  invalidity  of  the  sale,  on 
tbe  ground  only  that  the  notice  of  the  time 
and  place  had  not  been  given,  and  elected 
to  assent  to  and  ratify  It,  he  cannot  after- 
wards disaffirm  It,  though  he  was  not  In- 
formed that  the  pledgee  became  the  pur^ 
chaser  at  a  private  sale. 

Tbe  aalntary  doctrine  tbat  trustees  and 
others  holding  fiduciary  relations  are  In- 
competent to  purchase  the  trust  property 
at  their  ownsalesapplies  with  full  force  to 
pledges.  Knowledge  of  all  the  material 
facts  and  clrcnmatances  Is  essential  to  an 
efficient  and  valid  ratification  ot  a  sale 
made  by  the  pledgee  In  disregard  of  the 
requirements  of  the  law,  and  of  the  rights 
of  the  pledgeor.  It  ia  readily  suppoaable 
tbat  a  pledgeor  might  be  willing  to  abide 
by  a  aale,  though  made  without  notice, 
and  even  a  private  sale.  If  made  In  open 
market,  where  there  may  be  competition, 
and  yet  be  unwilling  to  assent  to  a  sale 
made  by  the  pledgee  to  hlmaeU,  without 
affording  others  an  opportunity  to  buy. 
A  confirmation,  to  be  effectual  and  bind- 
ing, must  be  tantamount  to  a  valid  ;ind 
binding  agi*eement.  Partial  knowledge  of 
thefacts  is  insufficient ;  and  theknowJedge 
or  someof  the  grounds  on  which  asalemay 
be  avoided,  there  being  others.  Is  not  the 
equivalent  of  information  of  all  the  mate- 
rial facts  necessary  to  enable  tbe  party  to 
form  acorrect  Judgment.  The  ratification 
may  be  subject  to  objections  and  disabili- 
ties, as  well  as  the  attempted  sale;  and  Is 
so  subject,  if  made  in  Ignorance  of  some 
of  the  material  facts,  unless  It  was  done 
with  the  Intent  to  ratify  Irreepectlveof  the 
character  of  the  sale,  and  of  who  was  the 
purchaser.  When  plaintiff  received  Informa- 
tion of  the  material  facto,  of  which  he  was 
ignorant  at  the  tlmehe  ratified  the  sale,  he 
was  entitled  to  disaffirm  tbe  ratification. 
Bannon  v.  Warfleld,  42  Md.  22;  Miller  v. 
Board,  44  Cal.  166.  If  promptly  disaf- 
firmed, the  disaffirmance  would  relate  back, 
and  operate  to  avoid  the  sale. 
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On  the  case  u  presented  by  the  record, 
the  real  matter  of  controversy  between  the 
parties  arlsea  at  this  point.  The  entire 
case  would  be  almplifled,  and  rendered 
easier  of  eolation.  If,  asBuminK  thenncon- 
trorerted  facts,  the  Investigation  of  the 
Jury  were  directed  to  thelnqulriee,  whether 
the  ratification  In  December,  187»,  was 
made  with  the  Intent  to  ratify,  without  foil 
knowledgeof  all  thematerial  facts;  and, If 
not,  of  ratification  rel  non,  after  plaintiff 
received  Information  of  the  character  of 
the  sale,  and  the  purchase  by  the  bank. 
The  evidence  leaves  In  doubt  the  time  when 
ptalntltr  obtained  this  Information  and 
consequently  It  is  an  Inference  to  be  drawn 
by  the  jury.  Having  once  ratified.  It  was 
especially  Incumbent  on  plaintiff,  on  ob- 
talnlnginformatlonof  these  material  facts, 
to  act  with  promptness,  and  without  nn- 
reasonable  delay.  Having  assented  to  the 
sale,  and  having  recognised  It  as  valid  and 
operative  by  obtaining  and  retaining  Its 
benefits,  he  will  not  be  permitted  to  con- 
tinue to  retain  them,  acting  inconsistently 
with  the  repudiation  of  his  former  ratifica- 
tion, speculating  upon  theconsequences  of 
affirmance  or  disaffirmance,  and  inducing 
the  defendant  to  regard  It  as  in  force,  for 
an  unreasonable  time,  and  then  repudiate 
it,  when  It  may  suit  his  convenience  or  ad- 
vantage. Unreasonable  and  undue  acqul- 
<!8cence,  under  circumstances.  Is  tanta- 
mount to  a  ratification. 

Itis  admitted  that  Linn, the  presldentof 
the  bank,  died  in  August.  1882;  and  there 
is  evidence  tending  to  show  that  plaintiff 
was  informed  of  the  facts  prior  to  his 
death.  If  the  Jury  should  so  find,  and  fur- 
ther find  that  he  retained  the  benefits  of 
the  sale,  without  objection  brought  home 
to  the  defendant,  until  shortly  prior  to  the 
commencement  of  this  suit,  In  October, 
188S,  his  former  raldflcatlon  should  be  re- 
garded as  unimpeachable.  Bat,  if  he  did 
notrecelve  thelnformation until  the  spring 
or  summer  of  1SS3,  the  question  of  ratifica- 
tion should  besubmltted  to  the  Jury,  to  be 
determined  by  the  conduct  of  the  plaintiff, 
and  on  the  entire  evidence. 

It  appears  that  L.  P.  Worl  owned  a 
part  Interest  In  the  stock,  which  was 
pledged  by  plaintiff,  for  his  Individual  ben- 
efl  t,  by  Worra  authority  and  consent.  The 
pledge,  under  such  circumstances,  did  not 
create  any  relation  of  pledgeor  and  pledgee 
between  defendant  and  Worl,  and  de- 
volved on  defendant  no  duty  to  him.  The 
relation  existed  alone  between  plaintiff 
and  defendant,  and  estopped  thelatter  from 
disputing  the  title  of  the  former.  If  plain- 
tiff Is  entitled  to  recover,  his  right  of  recov- 
ery extends  to  the  entire  stock  pledged. 

Reversed  and  remanded. 


Memphis  &  C.  R.  Co.  et  a/,  v.  Wood  et  aJ. 
(Supreme  Court  ttf  Alabanuu  Deo.  13, 18S9 
Stookholdsbs— MnroRiTT—  Ismxtmov—  Plbad- 

ISO. 

1.  Wbere  one  corporation  acquires  a  majority 
of  the  stock  of  another  corporation,  and  the  two 
have  substantially  the  same  field  of  operation,  so 
that  the  prolltB  of  one  may  be  eabanced  by  a  dim- 
inution of  those  of  the  other,  or  where  there  ia  a 
conflict  of  iutermt  between  the  two  in  the  matter 


of  ezpenditares,  or  in  the  dlvtatw  of  earnlnm,  tbs 

corporation  ow&lag  the  majority  of  sto».  its 
agents  and  employes,  and  all  other  persons  acting 
in  its  interest,  may  be  enjoined  from  voting  its 
stock  In  the  election  of  ofBoers  of  the  rival  corpo- 
ration, or  from  exercising  the  power  a  majority  of 
stock  confers  in  controLung  and  governing  such 
corporation. 

8.  Where  stockholders  sue  In  their  nwn  names, 
an  averment  that,  before  filing  the  bill,  they  re- 
quested the  oorporation  to  bringsuitjWhlohltow- 
leoted  to  do,  ia  aufflidMit  to  authorize  them  tosne 
In  their  own  namea. 

Appeal  from  chanceiy  court,  Madison 
county,  Thomas  Conns,  Chancellor. 

Barnes,  Walker,  Sbeffey  &  Gordon,  for 
Memphis  &  C.  B.  Co.  R.  C.  Brtekell,  for 
East  T.,  V.  &  G.  Ry  Co.  John  W.  Weed 
and  John  M.  MvKleroy,  tor  Wood  and 
others. 

Stone,  C.  J,  This  suit  was  commenced 
October  27, 1887,  and  Is  prosecu  ted  by  stock- 
holders of  the  Memphis  &  Charleston  Rail- 
road Company,  representing  a  minority  of 
the  stock.  The  case  was  submitted  In  the 
court  below  on  a  demurrer  to  the  bill,  and 
on  amotlonto  dismiss  itfor  want  of  equity. 
From  the  chancellor*?  decree  overruling 
the  demurrer,  and  refusing  to  dismiss  the 
bill,  or  to  dissolve  the  injunction,  the  pres- 
ent appeal  is  prosecuted.  Coming  before  us 
in  this  form,  we  must  treat  as  true  all  the 
averments  of  the  bill  which  are  well  plead- 
ed, and  In  the  further  progress  of  this  opin- 
ion they  will  be  stated  as  facts. 

The  Memphis  &  Charleston  Railroad  was 
constructed  under  charters  obtained  from 
the  states  of  Tennessee  and  Alabama,  and 
extends  from  Memphis,  In  Tennessee,  to 
Stevenson,  in  Alabama,  running  partly 
through  Mississippi.  One  hundred  and 
fifty  miles  of  the  track  are  in  Alabama. 
The  entire  length  of  the  road  lanotshown. 
The  capital  stock  Is  $5,312,725, divided  into 
212.509  shares,  of  f 25  each.  Of  theseshares, 
106,281,  being  a  majority  of  the  wholenam- 
ber,  stand  on  the  books  in  the  name  of  the 
East  Tennessee,  Virginia  &  Georgia  Rail- 
road Company,  another  corporiitlon,  which 
does  not  connect  with  or  touch  the  Mem- 
phis &  Charleston  Railroad  at  any  point. 
The  complainants  hold  S,8O0  of  the  shares, 
representing  #220,000  of  the  capital  stock ; 
and  they  sue  in  their  names,  and  in  the 
names  of  such  other  of  the  stockholders  as 
may  Join  In  the  suit.  The  Memphis  & 
Charleston  Railroad  has  been  in  operation 
for  a  third  of  a  century.  The  profits  of  the 
corporation.  If  any,  prior  to  the  time  of  its 
passing  under  the  control  of  the  East  Ten- 
nessee, Virginia  &  Georgia  Railroad  Com- 
pan}',  hereafter  shown,  we  have  no  certain 
means  of  ascertaining,  further  than  -Uiat 
from  June,  18&&,  two  years  after  the  com- 
pletion of  the  road,  to  June  1861,  the  net 
earnings  were  never  less  than  10,  and  once 
as  high  as  16,  per  cent  We  have  no  ac- 
count of  any  earning  during  the  civil  war, 
from  1861  to  1S65,  and  suppose  not  only 
that  there  were  no  net  profits,  but  the 
cessation  of  hostilities  the  road  very 
much  out  of  repair.  Extraordinary  ex- 
penditures became  necessary  to  repair 
and  equip  the  road,  and  up  to  June  30, 
1867,  the  expenditures  exceeded  the  receipts. 
Between  the  years  ending  June,  18CS,  and 
June,  1874,  surplus  profits,  amounts  not 
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Bbown,  were  earned  by  the  road  eacb  year, 
«xcept  the  two  years  1871  and  1872.  The 
Rum  of  the  deficiency  for  these  two  yeara 
waH  about  $150,000.  The  East  Tennessee, 
Virginia  &  Qeor^a  Ballroad  Company  ob- 
tained its  charters  from  the  states  of  Ten- 
nessee and  Alabama,  and  had  been  many 
years  in  operation.  It  extended  easterly 
far  beyond  Knoxrllle,  Tenn.;  and  havInK 
absorbed,  or  otberwlae  obtained  control 
of,  the  Selma,  Bome  &  Dalton  Ballroad,  an 
Alabama  corporation,  extended,  In  a 
south-westerly  direction,  l&O  mllenor  more 
Into  Alabama,  terminating  at  Selma,  In 
this  state.  It  also  operated  a  line  which 
touched  at  Chattanooga,  in  the  state  of 
TennvHReBi  eastward  from  Sterenson,  and 
distant  from  it  25  or  more  miles.  There 
was,  however,  a  connectlnK  line  betw  een 
the  respective  termini,  but  it  belonged  to 
another  railroad  corporation.  The  East 
Tennessee,  Virginia  &  Georgia  Ballroad 
Company  had  probably  many  other  exten- 
sions and  connections,  not  necessary  to  be 
noticed  here.  The  extent,  distances,  and 
connections  of  the  £a«t  Tennessee,  Vir- 
ginia A  Georgia  Railroad  Company  are 
stated partiyongeneralknowledge.  About 
1874,  one  Wilson  was  elected  president  of 
the  Memphis  &  Charleston  Ballroad  Com- 
pany, and  was  continued  in  the  office  on- 
tU  1881.  Hia  election  was  procured  through 
the  instrumentality  of  the  East  Tennessee, 
Virginia  &  Georgia  Ballroad  Company, 
and,  although  notexactly  coterminous,  the 
two  railroads  have  been  operated  adbstan- 
tlally  under  one  management  ever  since. 
In  the  first  Instance,  the  Memphis  &  Charles- 
ton Railroad  was  let  by  lease  to  the  East 
Tennessee,  Virginia  &  Georgia  Company; 
the  rent  agreed  on  being  the  net  income 
of  the  former  road  above  expenses.  In  a 
suit  Instltoted  for  the  purpose  of  testing 
the  legality  of  that  lease,  it  was  set  aside 
as  brang  o/tra  vires.  Another  suit,  be- 
tween the  KnoxviUe&Ohio  Ballroad  Com- 
pany and  the  East  Tennessee,  Virginia  & 
Geoi^a  Company,  to  which  the  Memphis 
&  Charleston  Company  was  not  a  party, 
resulted  In  the  acquisition  by  the  East 
Tenoeesee,  Virginia  &  Georgia  Company 
of  a  large  volume,  nearly  one-half,  of  the 
shares  of  stock  in  the  Memphis  &  Charles- 
ton Railroad  Company.  Later  acquisitions 
placed  a  majority — abaremajority — of  the 
entire  stock  of  the  latter  company  in  the 
name  and  asserted  ownership  of  the  East 
Tennessee,  Virginia  &  Georgia  Company. 

The  bill  Insinaates  that  e^h  of  the  two 
•nits  named  above  was  collusive,  at  least 
in  part;  and  facts  averred  point  in  that 
direction.  It  Is  also  averred  that  certain 
shares  of  the  stock  which  were  held  by  the 
Memphis  &  Charleston  Company  in  its  own 
light  were  transferred  by  the  common 
president  of  the  two  companies  to  the  East 
Tennessee,  Virginia  &  Georgia  Company, 
without  any  authority  therefor.  Marked 
bias  and  partiality  in  favor  of  the  latter 
company  are  charged  to  have  prevailed  in 
these  transactions ;  and  It  Is  also  charged 
that  the  Elast  Tennessee,  Virginia  &  Qeoi^a 
Company  was  without  the  power  to  ac- 
quire and  own  stock  in  another  railroad 
company.  It  is  expressly  charged  thatthe 
intent  and  purpose  of  the  said  purchase  of 
stock  was  to  give  to  the  East  Tennessee, 


Virginia  &  Georgia  Company  a  eontrollins 
vote  In  the  management  of  the  Memphis  & 
Charleston  Company;  and  the  exhibit 
taken  from  the  record  of  the  suit  with  the 
Knoxville  &  Ohio  Bqilroad  Company,  if 
correctly  set  forth,  proves  this  charge  to 
be  true.  The  bill  farther  charges  that 
after  the  agreement  of  lease  noted  above, 
which  was  in  1877,  the  two  railroads  harve 
been  operated  under  one  and  the  same 
president,  and  under  one  and  the  sam» 
management.  Inequality  and  fraud  are 
charged  in  the  combined  managem«it  of 
the  two  roads,  greatly  to  the  profit  of  the 
East  Tennessee,  Virginia  &  Geoi^a  Com- 

Eany,  and  to  the  equal  detriment  of  the 
[emphia  &  Caiarleston  Company.  The 
bill  makes  specific  charges  of  partiality 
and  maladministration,  as  follows :  First. 
When  the  East  Tnmessee,  Virginia  & 
Geoi^a  Company  acquired  controlling 
power  over  the  Memphis  &  Charleston 
Railroad,  the  repair-shops  of  the  latter 
had  been  partially  destroyed,  but  could 
have  been  rebuilt  at  a  small  expenditure. 
Th«y  were  not  rebuilt.  The  rolUng  stock 
ot  the  Memphis  ft  Charleston  Company 
was  carried  to  the  shops  of  the  East  Ten- 
nessee, Virginia  &  Georgia  Company,  at 
Knoxville,  Tenn.,  "where  the  repairing 
was  done  at  extravagant  prices,  and  mile- 
age WELB  charged  for  all  the  distance  the 
rolling  stock  was  carried  over  the  road  ot 
the  East  Tennessee;  Vii^nla  &  Georgia 
Railroad  Company."  Second.  "The  rolU 
Ing  stock  [of  the  Memphis  &  Chaiieston 
Company]  was  unnecessarily  increased,  at 
exorbitant  cost,  [(500,000  at  one  time,} 
and  was  used  by  the  East  Tennessee,  Vir- 
ginia &  Georgia  Ballroad  Company  upon 
its  own  road,  without  any  compensation 
to  the  Memphis  &  Charleston  Ballroad 
Company  for  such  use.  Third.  "The  Mem- 
phis ft  Charleston  Railroad  was  renewed 
with  steel  rails.  Iron  bridges,  and  ballast, 
in  advance  of  the  needs  of  the  railroad,  to- 
keep  down  the  apparent  net  earnings." 
Fourth.  **Less  than  the  pro  rsfa  mileage 
share  of  through  passenger  and  freight  re- 
ceipts from  passengers  and  goods  passing 
over  both  roads  was  allowed  to  the  Mem- 
phis ft  Charleston  Railroad  Company.  "^ 
The  bill  then  proceeds  to  show,  by  tabo- 
lated  statement  and  otherwise,  tliat  the 
percentage  of  net  earnings,  compared  with 
the  gross  income  of  theMemphls&Charles- 
ton  Company,  was  much  lees  than  that  of 
the  East  Tennessee,  Virginia  ft  Georgia 
Company,  while  the  former  was  more 
favorably  circumstanced  for  cheap  opera- 
tion  than  the  latter.  The  bill  chargea 
that  at  the  election  ot  officers  of  the  Mem- 
phis ft  Charleston  Company,  held  In  No- 
vember, 1886,  the  East  Tennessee,  Virginia 
&  Georgia  Company  succeeded  in  electing 
seven  of  its  own  directors  to  be  dlrectom 
of  the  Memphis  &  Charleston  Company ; 
seven  being  a  majority  of  the  board.  The 
directors  then  elected  Thomas  to  be  presi* 
dent  of  their  board ;  he  being  at  the  same 
time  president  of  the  board  of  directors  of 
the  East  Tennessee,  Virginia  &  Georgia 
Company.  The  two  railroads  were  thus 
placed  substantially  under  one  and  the 
same  government.  Aswehavesald.tbebill 
in  this  case  was  filed  on  the  27th  day  of  Oc- 
tober, 18S7 ;  and  it  charges  that  another 
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election  of  directors  wonld  be  held  on  the 
17th  day  of  November  then  next  ensuing,— 
21  days  after  the  filing  of  the  bill.  Itcharges, 
hirther,  that  "if  said  East  Tennessee,  Vlr- 
ginla  &  Georgia  Company,  Its  directors,  or 
any  person  on  Its  behall.ehall  be  permitted 
to  participate,  or  talie  any  part.  In  said 
election,  or  any  meeting  of  the  stockhold- 
ers of  the  Memphis  &  Charleston  Railroad 
Company,  the  banefal  control  of  the  East 
Tennessee,  Virginia  &  Gteorgla  Company 
over  Its  affairs  will  be  continued  for  an- 
other year,  and  Its  legitimate  earnings  will 
be  diverted  from  Its  stockholders,  and,  un- 
der various  devices,  absorbed  by  the  East 
Tennessee,  Virginia  &  Geor^a  Company." 
The  prayer  for  Injanctlon  Is  twofold : 
First,  that  the  East  Tennessee,  Virginia  & 
Georgia  Company  be  enjoined  from  voting 
the  stock  standing  In  Its  name,  either  In 
the  election  of  directors  of  the  Memphis  & 
Charleston  Company  or  In  any  other  meet- 
ing of  the  stockholders ;  and,  SAContf,  that 
It  be  enjoined  from  disposing  of  Its  stock 
except  with  the  knowledge  and  approval 
of  the  chancery  court.  The  reason  urged 
In  favor  of  the  second  of  the  above  prayers 
is  that  Trtthout  such  restraining  order  the 
stock  might,  and  probably  would,  be 
transferred  to  some  other  name,  and  still 
held,  and  Its  voting  power  exercised  In  the 
Interest  of  the  East  Tennessee,  Virginia  A 
Georgia  Company.  Under  some  reorgani- 
zation, the  present  c6rporate  name  of  the 
latter  company  Is  "The  East  Tennessee, 
Viivlnla  *  Georgia  Railway  Company.  ** 

under  the  statutes  of  this  state,  (Code 
1886,  §§  1583, 1586,  15H7,)  a  general  power  Is 
conferred  to  consolidate  two  or  more  rail- 
roads which,  when  completed,  "may  ad- 
mit the  passage  of  burden  or  passenger 
cars  over  any  two  or  more  of  such  roads 
contlnnously,  without  break  or  Interrup- 
tion." Section  1588,  A  railroad  corpora- 
tion "  may  at  any  time,  by  means  of  sub- 
scription to  the  capital  stock  of  any  other 
corporation  or  company,  or  otherwise,  aid 
such  corporation  or  company  In  the  con- 
struction of  Its  railroad,  for  the  purpose 
of  forming  a  connection  with  the  road 
owned  by  such  corporation  or  company 
furnishing  aid ;  or  any  railroad  corpora- 
tion organized  In  pursuance  of  law  may 
lease  or  purchase  any  part  or  all  of  any 
railroad  constructed  by  any  othercorpora^ 
tlon  or  company,  if  the  lines  of  such  roads 
are  continuous  or  connected."  Section 
1586.  "A  corporation  now  existing,  or 
which  may  hereafter  be  organized,  for  the 
building*  constructing,  and  operating  a 
railroad,  has  authority,  for  the  purpose  of 
extending  Its  line  or  forming  a  connection, 
to  acquire,  hold,  and  operate  a  railroad 
Without  the  state;  or,  within  the  state, 
may  extend  Its  road,  or  may  build,  con- 
struct, and  operate  branch  roads  from  any 

i)OInt  or  points  on  Its  line. "  Section  lo.S7. 
t  Is  not  contended  that  any  of  these  sec- 
tions, or  all  of  them  combined,  confer  in 
terms  the  powers  which  the  bill  alleges 
that  the  East  Tennessee,  VI  rglnia  &  Georgia 
Company  claims  and  exercises  in  the  man- 
agement and  control  of  the  Memphis  & 
Charleston  Company.  Theconduct  charged 
and  complained  of  was  not  the  consoli- 
dation of  two  or  more  roads ;  for  consoli- 
dation was  neither  effected  nor  attempted. 


nor  were  any  of  the  stepe  taken  which  the 
statute  prescribes  as  conditions  precedent 
to  lawful  consolidation.  Nor  was  It  the 
connecting  of  two  roads  over  which  cars 
could  pass  "continuously,  without  break 
or  interruption.  **  It  was  not  giving  aid 
by  one  corporation  to  another''in  the  con- 
struction of  its  railroad,  torthe  purpose  of 
forming  a  connection  with "  It.  Nether 
the  aid  nor  the  purpose  existed  In  this 
case,  If  the  averments  of  the  bill  be  true. 
It  was  not  a  lease  or  purchase  of  the  Mem- 
phis &  Charleston  Railroad,  or  any  part  of 
it;  and.  if  such  lease,  or  purchase, or  other 
arrangement  had  been  attempted,  the  lines 
of  the  two  roads  are  not  connected.  And 
the  averments  of  the  bill  negative  the  idea 
that  any  of  these  arrangements,  connected 
operation,  or  consolidation,  if  claimed  to 
be  such,  were  agreed  to  or  consummated 
by  the  corporations,  acting  as  such.  Nor 
was  there  any  agreement,  or  attempted 
arrangement,  either  express  or  Implied, 
thatthe  one  railroad  should  acquire,  hold, 
andoperatethe  other.  NoristheMemphia 
A  Charleston  Railroad,  in  any  sense,  a 
branch  road  from  any  point  on  the  line  of 
the  East  Tennessee,  Virginia  &  Georgia 
Company.  Itisnota  branch  road,accord- 
ingto  the  averments  of  the  bill. 

We  repeat,  the  sections  of  the  Code  we 
have  been  commenting  un  do  not  expressly 
confer  the  powers  which  the  complainants 
complain  of  as  abuses,  nor  does  the  Eaflt 
Tennessee,  Virginia  ft  Georgia  Company 
contend  that  they  do.  It  could  not  so 
contend.  Its  precise  contention  Is  that 
those  statutes  "evidence  a  settled  policy 
of  the  etate  to  encourage  consolidations 
or  combinations  of  connecting  lines."  It 
Is  manifestly  trne  that  long  connecting 
Hues  of  railroad  are  a  benefaction.  They 
economize  time  and  labor,  and  thereby 
lessen  expense.  Common  observation,  and 
thedmplest  processes  of  reasoning,  show 
this  to  be  too  clear  to  require  argument  in 
support  of  it.  Bat  does  the  conduct  com- 
plalued  of  In  this  case  encourage  or  pro- 
mote theconsolidatlon  of  connecting  lines? 
Is  it  a  legitimate  means  of  accomplishing 
that  end?  Private  corporations  can  ezerr 
else  only  such  powers  as  are  conferred  up- 
on them,  and  such  as  are  necessary  and 
proper  to  carry  the  granted  powers  Into 
effect.  In  this,  however,  is  lucluded  the  in- 
herent incidental  power  of  doing  and  per- 
forming such  acts  as  are  necessarily  Im- 
plied in  the  line  of  trade  or  bosinees  of  the 
corporation,  as  shown  by  the  charter  or 
law  of  Its  creation.  Wllks  v.  Railway  Co., 
79  Ala.  180 ;  3  Brick.  Dig.  169.  Based  on  this 
principle,  it  is  contended  for  appellee  that 
the  East  Tennessee,  Virginia  &  Georgia 
Company  had  no  power  to  a-cqulre  and 
hold  shares  of  stock  In  the  Memphis  & 
Charleston  Company;  that  Its  purchase 
of  the  stock  was  ultra,  vites  and  void  and 
that,  as  a  consequence,  It  should  not  be  al- 
lowed to  exercise  the  powers  wht<^  the 
rightfal  ownership  aloneconfers.  In  other 
words,  that,  to  authorize  the  exercise  of 
the  privll^^  of  a  stockholder,  the  stock 
must  havebeen  lawfully  acquired.  On  this 
ground  it  Is  contended  that  the  ruling  of 
the  chancellor  In  continuing  the  injunction 
Is  free  from  error.  Maylt  not  be  answered 
to  this  con tra tlon— i^irsC,  i^at.  cojuceding 
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the  parcbaBe  of  the  stock  by  the  Eaat  Ten- 
nessee, Virginia  &  Georgia  Company  to 
have  been  ultra  vires,  are  the  complaln- 
anta  In  this  suit  In  any  poaitdon  to  raise 
that  qnestlon  ?  They  are  not  stockholders 
in  the  East  Tennessee,  Virginia  &  Georgia 
Company,  and  can  they  be  heard  to  com- 
plain that  a  corporation  tuwhlchth^  are 
strangers  has  misapplied  Its  funds?  Sec- 
ond. Doea  not  the  bill  show  on  Its  face 
that  the  East  Tennessee,  Vli^nla  &  Geor- 
gia Company  purchased  the  stock,  not  as 
an  in  refitment  of  its  funds,  but  in  thecoUec- 
tlon  of  a  debt  due  to  It  from  another  rail- 
road corporation?  The  power  of  a  corpo- 
ration to  acquire  property,  real  or  person- 
al, as  a  means  of  collecting  a  debt  other- 
wise donbtfnl,  stands  on  a  very  different 
principle  from  that  which  determines  Its 
power  to  purchase  such  property  as  an  In- 
restment  of  its  funds  or  capital.  Bank  v. 
Bank,  93  0.  S.  132;  1  Mor.  Prlv.  Corp.  § 
431. 

We  come  then,  to  the  naked  inquiry,  can 
one  corporation  acquire  a  majority  of  the 
stock  of  another  corporation,  and,  by  the 
exercise  of  the  voting  power  the  majority 
of  stock  confers,  govern  and  control  the 
management  of  such  corporation?  This 
question.  In  its  naked  form,  has  rarely 
been  presented  to  thecourts,  although  it  la 
generally  known  that  such  transactions 
are  not  infrequent.  In  1  Mor.  Prlv.  Corp. 
5  431,  it  is  said:  "The  right  of  a  corpora- 
tion to  Invest  In  shares  of  another  com- 
pany eannot  be  implied  merdy  because 
both  companioB  are  engaged  In  a  similar 
kind  of  business.  A  corporation  must  car- 
ry on  its  business  by  its  own  agents,  and 
not  through  the  agency  of  another  corpo- 
ration. "  And  this  doctrine  is  stated  with- 
out dissent  in  4  Amer.  A  Eng.  Cyclop. 
Law,  349,  note  2.  In  Railroad  Co.  v.  Col- 
Uns,  40  Ga.  6S3,  will  be  found  a  very  full, 
and  somewhat  pioneer,  discussion  of  the 
power  and  right  of  a  railroad  company  to 
acquire  and  hold  amajorlty^of  the  stock  of 
another  railroad  corporation,  with  a  view 
of  controlling  its  management.  It  is  an 
able  discussion,  and,  although  not  pre- 
sented precisdy  in  the  form  in  which  the 
present  bill  raises  It,  it  enunciates  principles 
whichbearonthequestlonlnhand.  Among 
many  other  wise  and  conservatlre  princi- 
ples declared  In  that  opinion,  we  transcribe 
and  approve  thefollowlng:  "I  amstrong- 
ly  impressed  with  theconvlctlonthat  much 
of  th^r  [the  railroads']  success  In  develop- 
ing the  resources  of  the  country  Is  due  to 
the  very  Jealousy  which  has  ever  held  them 
strictly  to  their  charters,  and  has  con- 
stantly been  careful  to  prevent  an  nndae 
accumulation  of  interest  under  one  man- 
agement. The  certainty  that  each  stock- 
holder has  that  his  funds  will  be  applied 
to  known  and  declared  purposes  has 
made  them  favorite  Investments  for  pru- 
dent men,  while  the  rivalry  which  oppos- 
ing interests  engender  begets  an  energy, 
economy,  skill,  and  enterprise  that  have 
had  much  to  do  with theremarkable  prog- 
ress which  such  enterprises  have  made.  A 
coloRsal  enterprise,  assured  of  handsome 
dividends  by  the  possession  of  a  monopoly, 
may  well  rest  upon  Its  position,  knowing 
that,  however  the  countrymay  suffer  from 
its  exactions,  its  own  profits  are  secure. 


It  the  rivalry  of  opposing  Interests,  the 
struggle  lor  success,  nay,  even  for  life, 
with  dangerous  opposition,  that  gives  life, 
enterprise,  and  success  to  railroad  as  to 
other  human  undertakings.  It  has  been 
the  conflict  with  30  state  lines,  each  with 
its  opposing  interests,  and  with  numer- 
ous sea-board  cities,  each  seeking  to  at- 
tract the  rich  outpourings  from  the  great 
interior,  that  has  begotten  the  mighty  net- 
work of  Iron  which  Interlaces  our  exten- 
sive territory;  and  I  am  convinced  that 
there  Is  no  public  policy  more  striking  than 
that  which,  while  It  fosters  every  such  un- 
dertaking, is  yet  careful  ever  to  keep  in 
view  the  danger  of  a  monopoly,  and  the 
good  effect  of  rivalry  and  conflict  between 
different  companies.  TheCentral  Hallroad 
Is,  and  has  long  been,  the  prideot  Georgia. 
The  skill,  energy,  and  prudence  with  which 
its  affairs  have  been  managed  reflect  great 
credit  upon  the  men  who  have  had  these 
affairs  in  their  control;  and  the  state  may 
well  be  gratefal  for  the  success  that  has 
followed.  Yet  we  cannot  but  think  It 
would  be  a  measure  fraught  with  great 
public  evil  to  give  to  that  company  per* 
mission  to  control  and  manage  Its  great 
rival,  the  Atlantic  &  Gulf  road."  In  the 
case  of  Hazlehurst  v.  Railroad  Co.,  43  Ga. 
13,  the  principles  of  the  foregoing  case  are 
reaffirmed.  The  case  of  Mllbank  v.  Rail- 
road Co.,  64  How.  Pr.  20,  was  like  the 
present  one  in  most  of  Its  bearings.  In 
that  case,  as  In  this,  one  railroad  corpora- 
tion had  purchased  a  majority  of  the  caiil- 
tal  stock  of  another,  and  proposed  to  vote 
the  stock  so  purchased  In  the  election  of 
directors.  Certain  stockholders  of  the  lat- 
ter company,  owning  a  small  minority  of 
Its  capital  stock,  filed  a  bill  to  enjoin  the 
purchaslngcompuny  from  voting  the  stock 
it  had  acquired,  bdng  a  majority  of  the 
shares.  The  court,  in  ddlvering  Its  opin- 
ion, said:  "In  the  case  under  considera- 
tion, the  New  Tork,  I^ke  Erie  &  Western 
Company  have  acquired  by  purchase  the 
majority  of  all  the  stock  issued  by  the  Buf- 
falo, New  York  &Erle  Railroad.  It  its  ofil- 
cers  are  permitted  to  vote  thereon,  they 
can  elect  a  ooard  of  directors  of  their  own 
choosing.  It  would  then  be  for  the  inter- 
est of  the  New  Tork,  Lake  Erie  &  Western 
Railroad  Company  to  have  theBDftalo,New 
Tork  &  Erie  Company  managed  and  con- 
trolled In  the  interests  of  the  former  com- 
pany. This  would  be  liable  to  result  In  in- 
Jury  to  these  plaintiffs,  and  their  fellow- 
stockholders  ;  and,  If  so,  they  havearight  to 
complain.  My  conclusions,  therefore,  are 
that,  while  the  New  Tork,  Lake  Erie  & 
Western  Railroad  Company  Is  the  owner  of 
the  stock  In  question,  and  has  the  right, 
whllelt  remains  theowner,  to  collect  and  re- 
ceive the  dividends  thereon,  and  has  the 
right  to  sell  and  dispose  of  the  same,  it  has 
not  the  right  to  vote  thereon,  and  that  the 
stockholders  of  the  Buffalo,  New  Tork  & 
Erie  Railroad  Company  have  the  right  to 
have  it  enjoined  from  so  voting,  in  case  it 
threatened  to  do  so.  Judgment  should  be 
ordered  for  the  plaintiffs.  In  accordance 
with  the  views  herein  expressed,  with 
costs."  It  is  true  thatthlswas  notadecls- 
ion  by  the  court  of  last  resort.  It  was  by 
the  supreme  court,  an  Intermediate  court  In 
that  state.  It  appears  to  hav«  been  apqnl- 
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esced  In,  for  no  appeal  Is  shown  to  have 
been  taken.  Hee,  also.  Franklin  Co.  r.  Inatl- 
tntlon,  68  Me.  43;  Sumner  t.  Marcy,  8 
Woodb.  &  M.  105;  Bank  v.  Agency  Co.,  24 
Gonn.159.  Corporations  aggregate  aregoT- 
emed,  and  must  be  governed,  and  made 
efficient,  through  the  Instrumentality  ol 
agents.  These  agents,  la  cases  of  pecuniary 
corporations,  are  called  "directors,"  who 
are  elected  at  stated  intervals,  by  thestock- 
holdera,  forsuch  term  a»  the  charterorreg- 
Qiations  may  prescribe.  They  may  not  be 
"trusteee,"  in  the  technical  sense;  bnttheir 
functions  are  largely  and  eesentlally  fidu- 
ciary. Hoyle  V.  Railroad  Co.,  54  N,  Y.  328. 
Says  Mr.  Morawetz,  (1  Priv.  Corp.  §517:) 
The  directors  "Impliedly  undertake  to  give 
the  company  the  benefit  of  their  best  care 
and  judgment,  and  to  use  the  powers  con- 
ferred upon  them  solely  In  the  interest  of 
the  corporation.  They  have  no  right,  un- 
der any  circamstanceB,  to  use  their  official 
positions  for  their  own  benefit,  or  the  ben- 
efit of  any  one  except  the  corporation  It- 
self. It  is  tor  this  reason  that  the  direct- 
ors  have  no  authority  to  represent  the  cor- 
poration In  any  transaction  In  which  they 
are  personally  Interested  In  obtaining  an 
advantage  at  the  expense  of  the  company. 
The  corporation  would  not  have  the  ben- 
efit of  their  disinterested  Judgment,  nnder 
these  circumstances,  as  self-interest  would 
prompt  them  to  prefer  their  own  advan- 
tage to  that  of  the  Company."  A  director 
"falls  within  the  great  rule  by  which  eq- 
uity requires  that  confidence  shall  not  be 
abused  by  the  party  In  whom  It  Is  reposed, 
and  which  It  enforces  by  Imposing  a  dis- 
ability, either  partial  or  complete,  upon 
the  party  intrusted  to  deal  on  his  own  be- 
half In  respect  to  any  matter  Involved  In 
such  confidence."  Hoyle  v.  Railroad  Co., 
supra,  and  authorities  cited.  So,  in  1  Mor. 
Priv.  Corp.  §  628,  Is  this  language:  "A  per- 
son who  is  agent  for  two  parties  cannot, 
in  the  absence  of  express  authority  from 
each,  represent  them  both  In  a  transaction 
in  which  they  have  contrary  interests. 
*  *  *  It  follows,  therefore,  that  the  di- 
rectors or  other  agents  of  a  corporation 
have  no  implied  authority  tai>ind  the  com- 
pany by  making  a  contract  with  another 
corporation,  which  they  also  represent." 
Section  529 :  "  It  Is  well  settled  that,  if  the 
same  persons  are  appointed  to  act  as  di- 
rectors of  dirferentcompanieB,theyhaTeno 
authority  to  represent  both  companies  In 
transactions  In  which  their  interests  are 
opposed.  It  matters  not  that  the  acts  of 
the  directors  are  In  the  interest  of  a  ma- 
jority of  thesliareholders  in  each  company, 
and  have  received  their  approval.  Noth- 
ing can  be  more  unjustifiable  and  dishon- 
orable than  an  attempt  on  the  part  of 
those  holding  a  majority  ot  the  shares  In  a 
comoration  to  place  their  nominees  in  con- 
trol of  the  company,  and  then  to  use  their 
control  for  the  purpose  of  obtaining  ad- 
vantage to  themselves  at  the  expense  of 
the  minority.  It  would  be  a  conspiracy  to 
commit  a  breach  ot  trust.  The  directors 
of  a  corporation  are  bound  to  administer 
its  affairs  with  strict  Impartiality,  In  the 
interest  of  all  the  shareholders  alike;  and 
the  inability  of  the  minority  to  protect 
themselves  against  unauthorised  acts, per- 
formed with  the  connivance  of  the  major- 


ity, renders  their  right  to  the  protection 
ot  the  courts  the  clearer."  State  v.  Rail- 
road Corp.,  13  Amer.  &  Eng.  R.  Cas.  94; 
Pearson  v.  Same,  Id.  102,  and  numerona 
cases  cited;  Marsh  v  Whltmore,  21  Wail. 
178;  1  Mor.  Priv.  Corp.  S  530,  and  note  8; 
Cook,  Stocks,  §§  614, 615.  Although,  as  we 
havesald,  directors  of  a  pecuniary  corpora- 
tion may  not  be  "  trustees,"  in  the  technical 
sense  of  that  term,  they  are  under  the 
same  restraints,  and  labor  under  the  same 
disabilities,  which  rest  on  trustees  proper, 
so  tar  as  qnestions  raised  by  the  present 
bill  areconcemed.  Whenpersonal  interest 
antagonizes  the  disinterestedness  and  im- 
partiality which  the  law,  as  well  as  moral- 
ity, exacts  in  the  exercise  ot  fiduciary 
trusts,  this  Is,  per  se,  a  disqualification, 
not  by  reason  of  any  abuse  committed,  but 
in  fear  that  weak  human  nature  will  yield 
to  temptation.  Justice  Field,  speaking 
ot  the  confilct  between  duty  and  Interest, 
says :  '*  Constituted  as  humanity  la.  In  the 
majority  of  cases,  duty  would  be  over- 
borne In  the  struggle."  Marsh  v.  Whlt- 
more, 21  Wall.  178;  Nathan  t.  Tompkins, 
82  Ala.  437, 2  South.  Rep.  747 ;  RaUway  Co. 
V.  Magnay,  25  Beav.  586. 

The  averments  of  the  bill  in  this  case 
showgreat  wrongs  done  to  the  Memphisft 
Charleston  Company  by  reason  of  the  con- 
trol exercised  in  its  management  by  the 
East  Tennessee,  Virginia  &  Qeorgla  Com- 
pany. It  also  charges  that  it  Is  the  inten- 
tion of  the  latter  company  to  so  vote  Its 
stock  as  to  maintain  its  control  of  the 
Memphis  &  Charleston  Railroad.  Whether 
the  charges  of  past  abuses  be  true  or  false, 
they  bring  prominently  to  the  notice  of  the 
court  the  character  and  extent  ot  wrong 
and  oppression  which  one  corporation 
may  Infilcton  another,  when  circumstanced 
as  these  are.  It  is  scarcely  necessary  that 
we  should  specify  in  what  manner  the  op- 
pression may  be  infiicted.  The  board  of 
directors  elected  by  and  for  the  East  Ten- 
nessee, Virginia  &  Georgia  Company,  we 
must  suppose,  owe  their  election  to  all  the 
stockholders,  representing  all  the  stock  in 
that  company.  The  duties  of  fidelity  and 
impartiality  in  administering  the  affairs  of 
that  company,  Implied  in  the  relation  they 
sustain  to  it,  we  have  stated  above.  They 
require  severe  disinterestedness,  as  be- 
tween the  several  shareholders,  and  un- 
biased fidelity  to  l^e  prosperity  and  success 
of  the  corporation.  Now,  when  the  direct- 
ors of  theMemphi8&  Charleston  Company, 
or  a  controlling  majority  of  them,  owe 
their  election  to  the  East  Tennessee,  Vir- 
ginia &  Georgia  Company,  and  to  that 
company  alone,  it  is  manifest  that  ques- 
tions may  and  will  arise  on  which  there 
win  be  a  confilct  of  Interest  between  the 
two  companies.  It  Is  but  human  nature 
that  in  such  conflict  directors  thus  chosen 
will  give  their  votes  and  influence  in  favor 
of  the  company  they  represent  In  full,  and 
in  whose  entire  Income  and  emoluments 
they  participate,  rather  than  to  the  com- 
pany they  represent  only  to  the  extent  of  a 
trifle  above  a  moiety  of  its  stock.  An  In- 
teger ogalust  a  fraction.  Both  law  and 
reason  force  the  implication  that.  In  the 
governing  body  of  a  corporation,  duty  and 
mterest  shall  not  point  In  opposite  direo- 
tions.   We  hold  that  It  is  equally  against 
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public  policy,  and  ag^ainst  that  souod  rule 
vhlch  difiables  trustees,  or  quaat  trustees, 
to  act  when  their  du*^  and  Interest  con- 
flict, that  the  East  Tennessee,  Vir^lala  ft 
Ueur^a  Company  should  be  allowed  to 
vote  its  majority  stock  in  matters  pertain- 
ing to  the  qiianaficement  and  control  of  the 
Memphis  &  Charleston  Company.  Wecon- 
flne  our  ruling, however,  for  the  present, to 
cases  like  tlds  one,  where  a  conflict  of  In- 
terest may  arise  In  the  matter  of  expend- 
itures and  tb^  apportionment,  In  the  dl- 
Tision  of  patrona^  or  of  earnings,  and  to 
riralshlps  between  different  companies, 
having  substantially  the  same  field  of 
operation,  or  where  the  profits  of  one  en- 
terprise may  be  enhanced  by  the  diminu- 
tion of  those  of  the  other.  There  may  be 
other  cases  to  which  the  rule  will  apply, 
but  we  decline  to  consider  them  now. 

This  case  has  been  very  ably  argned; 
and  we  are  not  unmindful  of  the  grave 
c»nsequences  that  may, and  probably  will. 
en»uefrum  our  decision,  not  alune  to  the 
East  Tennessee.  Virginia  ft  Georgia  Com- 

{)any.  but  to  many  othercorpocatlonsslm- 
larly circumstanced.  Wehavenot declared 
that  the  law  does  not  authorise  that  com- 
pany to  acquire  and  hold  stock,  orshares  of 
stock,  in  another  railroad  corporation.  Its 
charters  not  being  before  us,  we  have  no 
means  of  ascertaining  what  Its  corporate 
powws  are,  further  than  the  implications 
which  naturally  arise  from  its  name  and  Its 
lines  of  business  inform  UB.  Wehavenotd»- 
dared  that  it  the  East  Tennessee,  Virginia 
ft  Georgia  Company  Is  without  power  to 
acquire  and  hold  sharesot  stock  in  another 
railroad  corporation,  tiie  complainants  in 
this  suit  have  shown  any  right  to  contro- 
vert the  question  of  its  rightful  ownership. 
Hence  we  have  not  decided  that  the  Knox- 
ville  ft  Ohio  Bailroad  Company  were  not 
the  rightful,  lawful  owuera  of  the  stock 
which  the  East  Tennessee,  Virginia  ft 
Georgia  Company  acquired  from  it,  nor 
that  the  latter  company  did  not  acquire  a 
good  title  by  its  purchase.  We  have  not 
attempted  to  set  aside,  or  to  declare  inval- 
id, either  of  these  sales.  We  do  not  con- 
trovert the  general  inherent  right,  result- 
ing from  the  ownership  of  stock  In  a  cor- 
poration, to  exercise  the  elective  power 
such  ownership  confers,  and  to  exercise  It 
wisdy  or  nnwisely,  alone,  or  pursuant  to 
an  agreement  with  other  stockholders; 
and  that  no  one  save  the  formerownercan 
question  the  right  to  vote  such  stock. even 
when  obtained  by  fraud,  or  other  Illegal 
means.  Moeea  v.  Scott,  84  Ala.  608,  4 
South.  Rep.  742.  This,  we  repeat,  is  the 
general  rule ;  and  less  than  this,  in  an  or- 
dinary case,  would  be  an  unauthorized 
abridgement  of  the  stockholder's  property 
rights. 

Enjoyment  and  the  right  of  disposition 
are  general  attributes  of  property  owner- 
ship. Property  rights,  however,  cannot  be 
classed  as  absolutely  independent  of  social 
and  municipal  regulation.  "So  use  your 
own  as  not  to  Invade  the  equal  rights  of 
others, "  is  a  maxim  as  sound  In  law  as  It  Is 
In  the  conduct  of  social  Intercourse.  Its 
observation  and  preservation  are  the  end 
and  aim  of  much  wise  legislation,  of  much 
Judicial  ad  mini  strati  ou.  But  men  mnstbe 
dealt  with,  not  as  faultless,  but  as  frail, 
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and  subject  to  temptation  too  strong  for 
their  powers  of  resistance.  Civil  liberty  ts 
bat  natural  liberty  shorn  of  its  power  ta 
transgress  the  boundary  which  separates 
meum  and  taum,  in  Its  comprehensive 
sense.  Henceit  is  that  the  law,  with  Inflexi- 
ble purpose,  has  placed  restraints  on  trans* 
actions  in  whlchduty  and  Interest  conflict. 
Hence  It  Is  that,  when  anyrelatlon  of  trust 
or  confldence  subsists,  the  law  scrutinizes 
with  earnest.  If  not  severe,  vigilance  any 
pecunlaty  transaction  that  may  be  had 
between  parties  thus  circumstanced. 
Hence  It  is  that,  when  onemon  stands  in  a 
fiduciary  relation  to  another,anycontract 
or  bargain  and  sale  had  with  the  bene- 
ficiary is  invalid  at  the  mere  option  of  the 
latter.  If  seasonably  expressed.  The  dan- 
ger of  abuse  In  such  conditions  dominates 
the  power  of  disposition;  and  the  power 
to  make  binding  contracts,  which  we  have 
classed  as  among  the  general  attributes  of 
property  ownership,  must  submit  to  rea- 
sonable restraints.  Thompson  y.  Lee,  81 
Ala.  292;  Moses  v.  Micou,  79  Ala.  DM;  Hu- 
guenin  v.  Baseley,  14  Ves.  273. 

It  Is  contended  for  appellants  that  if  a 
majority  of  the  capital  stock  of  the  Mem- 
phis &  Charleston  Company  had  belonged 
to  an  individual,  or  to  a  combination  of 
individuals,  instead  of  being  the  property 
of  the  East  Tennessee,  Virginia  ft  Georgia 
Company,  the  same  power  of  control  could 
have  been  exerted  as  Is  complained  of  in 
this  case.  It  is  possible  that  there  might 
be  an  exc^tltinali  extreme  case.  In  which 
It  would  advance  the  interest  of  the  own- 
er or  owners  of  a  majority  of  the  stock  In 
a  corporation  to  diminish  Its  Income,  that 
the  emoluments  of  another  enterprise,  in 
which  he  or  they  are  more  largely  Inter- 
ested, may  be  thereby  enhanced.  Such 
case,  however,  is  extremely  improbable, ' 
and.  If  found  to  exist,  might  possibly  pre> 
sent  a  case  ot  wrong  for  which  Injunction 
could  furnish  no  preventive  relief.  This  is 
a  question  we  need  not  decide.  As  a 
rule,  stockholders,  in  voting,  as  In  other 
acts  which  they  are  called  to  perform, 
attempt  to  promote  the  welfare  of  the 
corporation;  for  on  its  success  depend 
th«r  profits.  Whether  they  act  wisely  or 
not,  no  one  can  be  heard  to  complain  of 
their  conduct;  for  the  success  of  the  enter, 
prise  and  their  Individual  interests  are  pre- 
sumed to  be  identical.  In  ordinary  elec- 
tions by  stockholders,  the  presumption  is 
that  men  will  act  as  their  interests  prompt 
them  to  act,  and  that  their  aim  is  to  bene- 
fit the  corporation  In  which  they  areatock- 
holders.  Should  a  caB&  arise  in  which 
there  is  bad  faith  in  the  management,  and 
consequent  loss  to  the  stockholders,  there 
would  seem  to  be  no  doubt  that  redress 
could  be  obtained  from  the  faithless  gov- 
eming  body. 

The  case  in  which  the  votes  are  cast  by 
indl\idual  stockholders,  and  the  one  In 
hand,  ore,  presumptively  at  least,  essen- 
tially different.  In  that,  duty  and  Interest 
are  in  complete  accord.  In  this,  if  the 
avennentsof  theblll  be  true,  they  are  in  pal- 
pable antEu;onl8m.  In  theone,  the  presump- 
tion is  that  the  vote  will  be  cast  solely  In 
the  Interest  of  the  corporation  holding  the 
election.  In  the  other,  that  the  greater  op- 
posing Interest  will  prevail  over  the  lesser. 
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as  It  Is  BO  apt  to  do  In  all  bnman  conduct. 
We  thlnklt  is  noanswertotherellef  prayed 
In  this  case  that  In  another  possibly  sap* 

EoBaJt>1e  case  a  wrong  very  like  the  one 
ere  complained  of  might  be  infllctedt  and 
yet  the  same  measure  of  redress  could  not 
be  accorded. 

It  Is  contended  that  If  relief  be  granted 
In  this  case  it  will  greatly  embarrass  rail- 
road corporations  in  the  matter  of  main- 
taining continuous,  connecting  lines,  so 
conducive  to  public  convenience  and  to 
economy  In  transportation.  It  cannot  be 
denied  that  steam  has,  In  many  reepec1», 
revolutionized  the  world,  and  that  rail- 
roads are  among  the  more  potent  Instru- 
mentalities which  haveeffected  that  revolu- 
tion. The  nations  of  the  earth  have  been 
broughtinto  closer  neighborhood  and  bet- 
ter acquaintance,  while  Christian  civiliza- 
tion has  been  much  morespeedlly  and  wlde- 
lydiffused.  So.commerceandthelndustrlal 
enterprises  have  received  a  new  Impetus 
and  expansion,  theretofore  unknown  In 
the  world's  history.  An  instramentalltr 
possessing  such  vast  capabilities  should 
be  cherlabed  and  protected  In  the  enjoy- 
ment and  exercise  of  alt  Its  rights  and 
privileges.  The  groveling  or  agrarian 
spirit  which  would  hinder  or  embarrass 
this  mighty  agency  In  the  toll  enjoyment 
of  Its  righllttl  powers  should  receive  no  en- 
conragement  or  countenance  from  right- 
thinking  people.  On  the  other  hand,  the 
tremendous  power  that  may  be  wielded 
by  aggregated  or  Incorporated  wealth 
should  be  kept  within  due  bounds,  and 
restricted  to  Intimate  methods.  Theper- 
nldous  ends  to  which  concentrated  wealth 
may  be  perverted  need  not  be  mentioned 
here.  The  virtuous  and  patriotic  utter- 
ances ol  many  of  the  courts  of  supreme  Ju- 
risdiction, re-echoed  from  the  highest  offi- 
cials In  the  federal  government,  show  all 
too  plainly  that  the  public  Is  awakened  to 
the  wrongs  inflicted  through  the  Instru- 
mentality of  combined  capital.  Let  us  ac- 
cord to  corporations  all  thdr  rights,  and 
restrain  them  in  the  abuse  of  their  pow- 
ers, should  such  be  attempted. 

The  prinlclple  we  have  declared  in  a  for- 
mer part  of  this  opinion  will  apply  with 
equal  force  to  all  employes,  agents,  and  all 
other  persons  or  corporations  who  may 
be  acting  In  the  Interest  or  for  the  benefit 
of  the  East  Tennessee,  Virginia  &  Georgia 
Company.  Nothing  less  than  an  absolute 
sale  of  the  stock  to  some  person  or  persons 
authorized  to  vote  it  will  relieve  It  of  the 
infirmity  of  Its  present  ownership,  or  au- 
thorize the  present  or  any  pretended  own- 
er to  be  beard  In  the  government  of  the 
Memphis  &  Charleston  Company. 

The  bill  does  not  charge  that  the  East 
Tennessee,  Vli^nla  A  Georgia  Company 
contemplates  a  sale,  or  pretended  sale,  of 
the  stock,  and  does  not  charge  that  the 
company,  by  any  Indirect  means,  will  at- 
tempt to  have  Its  stock  voted  In  its  inter- 
est. The  charge  Is  that  "  Jf  said  East  Ten- 
nessee. Virginia  &  Georgia  Company  Is 
permitted  to  transfer  said  stock  it  will 
conceal  its  interest  in  the  same  under  the 
name  of  some  other  party,  and  through 
such  party  reacquire  the  control  It  now 
has,  with  said  stock  standing  In  Its  own 
name. "  If  such  attempt  be  made  without 


OBTEB,  Tot.  7.  (Ala. 

an  actual  sale  of  the  stock.  It  will  be  a  vi- 
olation of  the  order  made  In  this  case,  and 
can  be  punished  as  such.  Moreover,  an 
election  ot  directors  thus  procured  would 
be  a  fraud  perpetrated  In  defiance  of  theory 
der  ot  the  court;  and  such  election  would 
be  annulled,  on  proper  application.  We 
hold,  however,  that  lii  the  present  stageof 
this  case,  and  under  the  averments  of  the 
bill,  all  of  whlcli  that  Is  pertinent  we  have 
copied,  there  is  not  enough  shown  to  au- 
thorize an  Injunction  against  a  maie  of  the 
stock.  That  question  can  be  properly 
raised  when  an  attempt  is  made,  should  It 
ever  be  made,  to  violate  or  evade  the 
principles  of  the  injunction  granted  in  this 
cause.  1  Brick.  Dig.  p.  704,  §  980;  S  Brick. 
Dig.  p.  377,  S3  154,  155.  158. 

The  bill  In  this  case  avers  that  before  fil- 
ing the  bill  the  complainants  "requested 
the  Memphis  &  Charleston  Railroad  Com- 
pany, by  a  request  addressed  to  its  offi- 
cers, to  take  appropriate  l^al  proceed- 
ings to  prevent  the  stock  standing  In  the 
name  of  the  East  Tennessee,  Virginia  & 
Georgia  Railway  Company  from  being 
voted  upon, "etc.,  "but  said  corporation 
hasneglected  tocomply  wlthsald  request. " 
This  averment  is  suffident  to  authorize  the 
stockholders  to  sue  In  their  own  names.  If 
any  previous  request  was  necessarr  to 
give  them  that  right.  Circumstanced  as 
this  case  is  charged  to  have  been,  It  would 
seem  any  previous  request  would  obvi- 
ously have  been  denied,  and  therefore  It 
was  not  necessary  to  prefer  It.  Manu- 
facturing Co.  V.  Cox,  68  Ala.  71;  Nathan 
T.  Tompkins,  82  Ala.  487,  2  South.  R^. 
747:  Merchants'  ft  Planters*  Line  v.  Wago- 
ner, 71  Ala.  681 ;  Green's  Brice,  Ultra  Vires, 
673,  note  a;  Dodge  v.  Woolsey,  18  Uow. 
831 :  Hawes  v.  Oakland,  104  U.  S.  450. 

We  have  stated  above  that  the  com- 
plainants* bill  makes  a  case  for  an  Injunc- 
tion, restraining  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railway  Company,  Its 
agents,  directors,  and  all  otherpersona  rep- 
resenting It  and  In  Its  Interest,  trom  voting 
the  shares  of  stock  held  by  that  company. 
We  have  forborne  to  state  one  Imperfec- 
tion In  the  bill  until  this  time.  Many  of 
the  essential  averments  of  the  bill  are  stat- 
ed in  this  form:  Complcdnants  are  "In- 
formed and  believed,"  or  are  "advised  and 
believe,  "without  any  allegation  or  charge 
that  the  Information  or  advice  Is  true. 
This  form  ot  allegation  has  always  been 
held  In  this  court  to  be  Insufficient.  It  la 
not  an  averment  that  the  information  or 
advicels  true, but  that  the  pleader  believes 
it  to  be  true.  A  full  denial  of  such  aver- 
ment would  be,  either  that  complainants 
had  not  received  such  information  or  ad- 
vice, or.  If  they  received  It,  they  did  not  be- 
lieve It.  This  would  not  present  the  issue 
sought  to  be  raised.  1  Brick.  Dig.  p.  702, 
§§  907,  908.  We  will  not,  however,  dissolve 
the  injunction  for  this  Imperfection  In 
pleading.  Should  it  not  beremedled  with- 
in a  reasonable  time.  It  will  become  the 
duty  of  the  chancellor  to  act  upon  the  bill 
as  if  the  imperfect  averments  pointed  out 
had  not  been  made. 

The  decree  of  the  chancellor  te  modified, 
and  the  cause  remanded.  Let  theapjielleea 
pay  the  cost  of  appeal. 

Modified  and  remanded. 

Digitized  by  Google 


Ala.) 


DEXTEB  v.  OHLANDER. 


115 


Dkxtbs  r.  Ohlakdes. 
(Supreme  Court  cf  Alabama.  Dea  17, 1689.) 
Comuon— Pluciko— Pabol  Evidbito*— Lbisi 

— RSLINQDIBHKETIT. 

1.  It  need  not  be  alleged  in  the  compUlDt  that 
the  contract  sued  oo  is  Id  writing,  as  required  by 
the  statute  ot  frauds,  as  such  fact  properly  arises 
on  the  proof. 

2.  A  writing  signed  hj  defendant  reoltii^that 
he  has  received  a  relinqnishment  of  a  lease  ''for 
omsideraUon  of  $160,  to  be  paid  In  ten  days, "  Is  a 
•nffloient  promise  of  oof  enduit  to  pay  such  amount. 

8.  Whether  plaintift  had  such  an  interest  in 
the  premises  as  would  support  a  relinquishment  of 
the  lease  goes  to  the  quesuon  of  the  oonsideraUon 
defendant  received,  for  the  liability  he  Incurred, 
properly  arising  on  the  evldenee,  and  need  not  be 
shown  by  the  complaint. 

^  Bneh  instrument  importing  an  absolute 
promise  to  pay  »  anm  certain  within  a  oertaln 
time,  defendant  can  only  set  up  as  a  defense  there- 
to that  the  promise  was  conditional,  by  a  awom 
plea;  Code  Ala.  S  2770,  declaring  that  "every  writ- 
tea  instrument,  the  foundation  of  the  suit,  par- 
porting  to  be  signed  by  Uie  defendant,  *  *  * 
must  be  received  In  evidence  without  proof  of  the 
execution,  unless  the  execution  thereof  is  denied 
by  plea  vtfifled  by  affidavit. " 

5.  Defendant,  in  coQ»ideration  of  the  relin- 
quishment of  a  lease  by  plaintiff,  obligated  him- 
self to  pay  a  certain  sum.  By  the  reiinauiBhrnent 
plaintut  saTC  up  all  bis  ri^t  and  clsam  to  the 
premises  ^that  t  have  hy  vvtoe  of  a  five-years 
Kase,*'eta  In  an  notion  to  recorer  from  defend- 
ant the  amonnt  he  agreed  to  pay,  the  evidenoe 
showed  that  the  owner  of  the  premises  wished  to 
sell,  and  could  not  do  so  on  account  of  the  lease, 
and  that  defendant  acted  as  bis  Hgent,  or  as  agent 
of  the  expected  purchaser,  in  securing  the  relin- 
quishment. Beia,  that  the  validity  of  the  lease, 
toe  time  It  bad  to  run,  or  whether  the  relinquish- 
ment veeted  any  interest  in  defendant,  are  imma- 
terial qneations,  since  U>e  obligation  was  given  in 
consideration  of  the  relinquishment,  to  make  way 
for  the  sale^  withont  regard  to  tbe  charaoter  of  the 
lease. 

IL  Tbe  relinquishment,  and  defendant's  obliga- 
tion to  pay  for  it,  being  executed  on  the  same  day, 
each  in  consideration  of  tbe  other,  are  to  be  con- 
straed together  as  one  transaction;  and,  in  the  In- 
twpretanon  of  the  agreement  tens  evidenced,  it  is 
competent  tor  the  oourL  for  tbe  purpose  of  en- 
lightening itself  as  to  tbe  intent  of  the  parties, 
1o  admit  oral  testimony  to  show  that  defendant 
acted  as  agent  of  the  owner  of  the  premises,  who 
wished  to  obtain  a  relinquishment  of  the  lease  in 
order  that  he  might  sell  and  give  possession. 

7.  Parol  testuuony  is  inaomisBlble  to  show  that 
defendant's  llabili^  to  pay  was  dependent  upon 
the  oonsnmmatloD  tn  such  Mle,  sinoe  it  tends  to  fix 
a  condition  on  a  written  obligation  which  on  its 
face  shows  an  absolnte  promise. 

&  Though  it  is  immaterial  whether  plaintiff 
technically  surrendered  the  lease  and  delivered 
possession  to  defendant,  yet,  if  he  alleges  these 
facta  In  his  complaint,  he  must  prove  them  before 
he  can  recover. 

9.  Where  the  complaint  in  the  first  count  al- 
leges that  plaintiff  surrendered  the  lease  to  de- 
fendant, and  In  the  secood  count  alleges  that  he 
delivered  possession,  an  instruction  to  find  for  de- 
fendant generally,  if  it  Is  found  that  there  was  no 
snrrender  of  the  lease,  is  bad.  as  it  neither  goes  to 
the  whole  case,  oor  is  confined  to  that  part  of  the 
case  to  which  it  applies. 

lOi  Mor  in  such  case  is  ao  Instruction  good 
which  charges  that  if  tbe  jury  find  that  plaintiff 
did  not  snrrender  tbe  lease,  and  did  not  deliver 
poseessioD,  tbey  must  find  for  defendant,  as  plain- 
tiff's right  to  recover  on  one  count  or  the  other  de- 
pends on  the  proof  of  one  of  these  facts  only. 

Appral  from  circuit  court,  Montffomerr 
coanty;  John  P.  Hobbakd,  jQdse. 
^oriagtOD  A  Smitb,  for  appellant. 


P.  Moniaaett  and  WattB  &  Son,  for  appel- 
lee. 

McClellan,  J.  Tbe  plaintiff,  who  is  ap- 
pellee here,  bad  Jadgment  below  on  an  ob- 
ll)?atioD  of  the  appellant,  (hereinafter  r^ 
ferred  to  as  the  defendant,)  whlcb  waa  evi- 
denced by  the  folio wlnsT  writing:  "Mont* 
gomery.  Ala.,  Aug.  27th,  1887.  I  have 
celved  from  Mr.  A.  Ohlander  a  relinqulsb- 
tnent  to  hie  lease  with  L.  Lowell  for  con- 
Bideration  of  one  hundred  and  flfty  doDara, 
to  be  paid  him  in  ten  daye,  and  nee  ot  tb« 

gremiaee  until  Not.  13th,  1887,  free  of  rent. 
.  P.  Dexter." 

The  relinquishment  here  referred  to  !■  In 
the  folio  wing  terms:    In  consideration  o( 

one  hundred  and  flfty  dollara  to  be  paid  to 
me  within  the  next  ten  days,  and  to  allow 
me  to  continue  tbe  use  of  the  etore-house 
on  the  north-west  comer  of  Dexter  ave- 
nue and  Bainbridge  streets  for  the  use  of 
storing  famltore  until  Nov.  let  next  free 
of  charge,!  agreeto  reilnqalsh  and  give  up 
alt  my  right  and  claim  to  above-mentioned 
store-house  that  I  have  by  virtue  ot  a  five- 
years  lease  with  Mr.  L.  Lowell.  Mont* 
gomery,  Ala.,  August  27,  *S7.  Avos.  Om^ 

ANDBR," 

The  complaint  failed  to  aver  that  either 
the  lease  or  plalntdtt's  relinquishment  or 
surrender  ot  it  was  in  writing,  and  demur- 
rers were  Interposed  to  each  of  its  two 
counts  on  this  ground.  These  dranurrers 
were  properly  overruled.  Granting  de- 
fendant's position  that  both  of  these  conp 
tracts  wen  required  by  the  statute  ot 
frauds  to  be  in  writing,  and  conceding 
that  the  declaration  is  upon  the  lease  and 
tbe  reUnqnishmmt  of  It.  theautboritlesare 
uniform  that  the  tact  need  not  be  alleged, 
but  Is  a  matter  which  properly  arises  on 
the  proof.  Perrine  r.  Leachman,  10  Ala. 
140;  mgby  v.  Norwood,  84  Ala.  184;  Mar- 
tin V.  Wharton,  88  Ala.  637. 

It  was  further  demurred  that  the  com- 
plaint did  not  show  such  an  interest  or  es- 
tate In  the  premises  covered  by  the  lease 
in  the  plaintiff  as  would  supirart  an  as- 
signment, reUnquishment,  or  surrender  of 
it.  This  went  to  the  question  of  what  tbe 
defendant  received  tor  the  liability  he  In- 
curred,—the  consideration  for  his  contract, 
—and  Is  also  a  question  arising  on  the  evt- 
deuce. 

The  second  count  sets  out  the  written 
pblitratlon  copied  flrstaboveas  in  part  the 
foundation  of  the  cause  of  action,  and  was 
demurred  to  on  the  ground  that  no  prom- 
ise of  the  delradant  to  pay  the  sum  there- 
in specified  was  shown.  It  Is  not  essen- 
tial that  there  should  have  been  an  affirm- 
atively expressed  promise  to  pay.  It  is 
sufficient  if  words  are  used  which  would  be 
tantamount  to  a  promine,  expreae  or  im- 
plied.  Rice's  Adm'r  v.  Rice,  68  Ala.  216. 

Tbe  Instramentmlghtbave  been  declared 
on  as  a  promissory  note,  though  differ- 
ing in  some  respects  from  the  form  wually 
emoloyed.  Story,  Prom.  Notes,  §  14;  Rus- 
sell v.  Whipple,  2  Cow.  536;  Wardwell  v. 
Sterne,  22  La.  Ann.  28.  The  obligation 
Imports  an  absolute  promise  to  pay  a  sum 
certain  to  the  plalntin  within  a  given  time. 
The  special  plea  undertook  to  set  up  a  de- 
fense resting  upon  a  condition  to  its  obli- 
gatory force  ot  whlcb  there  Is  no  hint  in 
either  of  tiie  wrltbigs  set  out.  This  was, 
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In  effect,  to  eay  that  the  contract  aB  writ- 
ten waa  not  the  contract  as  agreed  upon 
between  the  parties;  and  Involved  the  ne- 
cessity of  tnterpoatoK  the  defense  by  a  s  worn 
plea,  which  was  not  done.  Plaintiff's  de- 
murrerto  thlspleawas  correctly  sustained. 
Code,  §  2770 ;  Lasarus  v.  Shearer,  2  Ala.  718 ; 
Campbell  t.  Larmore,  84  Ala.  499,  4  Soath. 
Rep.  693. 

The  rellnqnlshment  of  the  plaintiff,  and 
the  defendant's  obligation  to  pay  therefor, 
having  been,  as  the  evidence  shows,  exe- 
cuted on  the  same  day*  each  as  the  consid- 
eration of  the  other,  constitute  one  trans- 
action, and  are  to  be  construed  as  one  and 
the  same  contract.  Carr  t.  Hays,  11 N.  E. 
Bep.  25;  Herbst  v.  Lowe,  66  Wis.  316,  26  N. 
W.  Rep.76l;  RaUroadCo.v.Beldier,45Ark. 
17.  In  the  interpretation  of  the  agreemrat 
thus  evldffliced.  It  was  competent  for  the 
court  below  to  take  such  oral  testimony 
as  tended  to  put  It  inthepositlonsnd  give 
it  the  point  of  Tfew  occupied  and  bad  by 
the  parties  themnelvee  in  the  execution  of 
the  contract.  Railroad  Co.  v.  Railroad 
Co.,  78  Ala.  426;  Grlel  v.  Lomax,  86  Ala. 
132,  6  South.  Bep.  825.  Upon  this  prin- 
ciple, evidence  was  properly  admitted  to 
the  effect  that  the  plaintiff  was  in  pos- 
'sesnlon  of  a  certain  house  and  lot  under 
what  was  nominally  a  flve-years  lease 
from  Louis  Low^:  that  both  the  d^end- 
ant  and  Lowell  desired  tofreethislot  from 
this  lease,  and  to  Induce  the  plaintiff  to 
surrender  the  possession,  to  the  end  that 
it  might  be  sold  to  a  syndicate  for  the 
Methodist  Episcopal  Church,  and  posses- 
sion given  under  uie  sale;  and  that  the  de- 
fendant a<ited-in  the  premises  as  the  agent 
of  Lowell  and  of  the  syndicate,  either  or 
both.  Allot  these  facts  served  to  enlighten 
the  court  as  to  the  intent  of  the  parties, 
and  aid  in  its  construction  of  their  agree- 
ment, by  advising  it  of  their  positions 
towards  each  other  cuid  the  property,  and 
of  their  objects  uid  purposes.  So  advised. 
It  was  for  the  court  to  dstermlne  what 
was  meant  by  the  two  writings  which  con- 
stituted the  contract.  But  here  the  oflSces. 
of  parol  testimonyceased.  It  could  not  be 
looked  to  to  Import  terms  and  conditions 
into  the  writings  which  were  repugnant  to 
the  expressions  of  the  papers  themselves, 
nor  to  vary,  add  to,  or  take  from  the  lan- 
guage employed,  as  construed  in  the  light 
of  attendant  drcumstanoes,  and  the  court 
properly  excluded  the  evidence  offered  by 
the  defendant  to  theeffectthat  his  liability 
was  to  depend  on  the  consummation  of  a 
sate  of  the  property  which  was  then  Immi- 
nent. Authorities  supra;  Pollard  v.  Mad- 
dox,  28  Ala.  321 ;  Chambers  v.  Rtngstaff,  69 
Ala.  140:  Griel  v.  Lomax.  86  Ala.  182,  5 
South.  Rep.  825. 

When  reference  Is  thus  had  to  the  situa- 
tion of  the  parties,  and  the  ends  they  in- 
tended to  accomplish,  it  becomes  appar- 
ent that  the  real  character  of  the  lease  un- 
der which  the  pla4ntitf  held  does  not  enter 
Into  the  issue.  Whether  it  was  valid  or 
Invalid;  or  really.as  well  as  nominally, for 
five  years,  or  for  a  month  leas  than  that 
term;  or,  by  reason  of  the  title  being  in 
the  wife  of  the  nominal  lessor,  waa  effica- 
cious for  one  year  Instead  of  five, — are  im- 
material inquiries.  The  plaintiff  had  pos- 
session under  it,  and  claliQOd  as  for  a  term 
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of  flveyears.  It  was  treated  and  described 
in  the  negotiations,  and  in  the  writings  in 
which  these  culminated,  as  a  lease  for  Ave 
years.  It  was  contracted  to  be  relin- 
quished, not  as  a  valid  lease  for  any  period 
oftlme.butspeclflcallyas  a  lease^hlch  the 
plaintiff  had  "from  Mr.  L.  LoweU,"  which 
lease  on  its  face  designated  a  term  of  Are 
years ;  and  it  was  this  lease,  regardless  of 
its  latent  Invalidity,  ur  of  any  infirmity  de- 
pendent upon  extraneous  facts,  which 
would  opOTate  to  defeat  the  terms.  In 
whole  or  to  any  less  extant,  and  the  plain- 
tiff's poBsesnlon  under  It,  which  stood  in 
the  way  of  the  contemplated  sale  and  de- 
livery of  possession  to  thechurch.  It  was 
the  "  right  and  claim  "  of  the  plaintiff  un- 
der this  paper,  whatever  Its  legal  effect,  the 
relinquishment  of  which  was  essential  to 
the  ends  In  view.  Induced  the  eon  tract,  and 
formed  a' sufficient  consideration  for  the 
defendant's  liability.  Sykes  v.  CSiadwick, 
18  Wall.  141. 

So  far  as  the  abstract  rights  of  thepartdes 
underthe  writings  areconcemed,  wer^ard 
it  as  immaterial  whether  the  plaintiff's  re- 
linquishment was  technically  a  surrender 
of  the  lease,  or  an  assignment  to  the  defend- 
ant, or  merely  a  general  divestiture  of  his 
rights;  and.  If  it  be  considered  an  assign- 
ment to  the  defendant,  it  is  not  important 
whether  Its  effect  was  to  vest  the  lessee's 
rights  in  the  assignee.  If  the  plaintiff's 
testimony  Is  true,  the  defendant  acted  as 
Lowell's  agent  In  the  trajiaaction,  and  in 
that  viewthe  relinquishment  was  an  effort 
to  surrender  the  lease.  If  defendant's  ver- 
sion is  the  correct  one,  he  represented  the 
proposed  purchaser,  and,  in  some  sort, 
Lowell  also;  as  the  latter  was  privy  to  the 
arrangement,  and  was  topay  heUt  the  sum 
plaintiff  was  to  receive.  Whateverthe  real 
fact  In  this  connection  may  be,  It  seems  as- 
sured, from  every  point  of  view,  that  the 
whole  purpose  and  effort  of  the  defendant 
was  to  get  the  lease  ontol  tbeway.so  that 
a  side  might  be  Mected,  eltber  by  bim,  aa 
the  agent  of  Ihe  owner,  or  to  him,  the 
agent  Lowell,  as  one  of  the  syndicate, 
and  that  the  contract  \V^hlch  he  induced 
the  plaintiff  to  enter  into  had  the  desired 
effect  of  removing  the  outstanding  lease 
and  possession  under  It  out  of  the  path  of 
the  pending  n^otiatlons.  What  the  re- 
moval of  these  obstacles  availed  the  de- 
fendant is  beyond  the  Inquiry  as  to  the 
BtatuB  and  rights  of  the  parties  under  the 
writings  they  respectively  executed.  The 
obligation  of  Dexter  is  supported  by  con- 
siderations of  detriment  to  Ohlander,  and 
also  by  the  facts  that  the  extinguishment 
of  the  lease  and  the  abandonment  of  the 
possession  under  it,  whether  the  defendant 
was  eventually  benefited  thereby  or  not, 
were  the  things  which  he  contracted  and 
agreed  to  pay  for,  and  which  be,  at  the 
time,  conceived  to  be  valuable  to  him  aa 
elements  of  success  in  the  pending  sale. 
Therefore  to  the  cause  of  action  shown  by 
the  proof  It  was  not  essential  that  plain- 
tiff should  have  technically  surrendered 
the  lease  to  defendant,  or  should  have  as- 
signed it  to  him,  or  relinquished  It,  In  the 
sense  of  vesting  his  rights  under  It  In  the 
defendant;  nor  was  It  necessary  tor  the 
plaintiff  tohavesurrendered  thepossesslon 
to  defendant.  Yet  the  plaintiff.  In  the  flnit 
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coDDt  of  tbe  complaint,  allejcee,  and  thus 
assnmes  the  burden  of  proving,  that  he 
airreed  to  sDrrmdw  and  did  Burrender  the 
lease  to  the  defendant;  and  in  the  second 
connt  It  Ib  n^atlvcly  ailefred  that  the  con- 
tract there  declared  on  required  a  eorren- 
der  and  delivery  of  poBseasion  to  the  de- 
fendant, and  that  plaintiff,  in  compliance 
with  ttale  contract,  did  so  surrender  pos- 
eeeslon  to  Drater.  The  plaintiff  thus  took 
upon  himself  to  prove  these  facts,  which 
we  think  are  not  material  to  his  rights  in 
the  abstract,  bnt  only  as  he  has  asserted 
them :  and,  if  he  failed  to  prove  a  surren- 
der of  the  lease  to  the  defendnjit,  he  is  not 
oitltled  to  recover  under  the  first  count. 
If  he  failed  to  provea  surrender  of  the  pos- 
sessioa  to  defendant,  he  was  notentltled  to 
recover  under  the  second  connt,  and  If  the 
Jury  had  found  that  he  had  surrendered 
neither  tbe  lease  nor  the  possession  to  the 
defendant  he  was  not  entitled  to  recover 
at  all.  Railroad  Co.  v.  Mt.  Vernon  Co.,  84 
Ala.  173,  4  South.  Rep.  806;  Railway  Co.  v. 
Culver,  75  Ala.  587. 

The  special  chaises  asked  by  tbe  defend- 
ant In  this  connection  were  bad,  because 
they  did  niyt  go  to  tbe  whole  case,  and 
were  not.  In  terms,  confined  to  that  part 
of  the  case  to  which  they  severally  applied. 
Thus  charge  No.  2  demands  a  verdict  for 
the  defmdunt  generally.  If  the  jtiry  should 
find  that  there  had  been  no  surrender  of 
the  lease,  when  under  the  second  count 
proof  of  such  a  surrender  was  not  neces- 
Bai7  to  a  recovery.  Charges  No.  4  and  5, 
on  tbe  other  hand,  base  defendanVs  right 
to  avCTdlctimdCT  both  counts  on  a  failure 
to  prove  delivery  of  possession  to  him,  not- 
withstanding plaintiff,  as  we  have  seen, 
was  entitled  to  recover  on  the  first  count 
without  surrendering  possession  to  defend- 
ant Chaise  No.  3  appears  to  have  been 
an  effort  to  avoid  theinfirmitleB  Just  noted 
Id  the  other  requests  for  Instructions. 
Its  lanfpiaee  Is :  *'  If  the  Jury  find  from  the 
evidence  tliat  Ohlajider  did  not  surrender 
the  lease  and  the  possession  of  the  proper- 
ty to  Dexter,  then  they  must  find  for  the 
ddendant."  This  charge  is  open  to  the 
criticism  that  It  would  have  denied  tbe 
plaintiff  a  verdict,  unlef<8  he  proved  the 
surrmder  of  both  the  lease  and  the  posses- 
sion, although  under  either  count  his  right 
to  recover  depended  on  proof  of  only  one 
of  these  facts.  That  part  of  the  court's 
general  chai^  which  asserts  that  "In  this 
case  it  makes  no  dlfTerence  whether  plain- 
tiff surrendered  poBsesslon  of  the  premises 
tu  the  defendant  or  to  any  one  else,"  goes 
to  tile  other  extreme;  Itlstoobroad.  Had 
Its  application  been  confined  to  the  first 
count.  Itwonld  have  been  unobjectionable, 
but  It  goes  to  both,  and  obviates  tbe  ne- 
cessity which  tbe  plaintiff  was  under  to 
prove  delivery  of  possession  under  the  sec- 
ond count.  Perhaps  It  may  be  considered 
as  misleading  only,  and.  If  so,  defendant 
should  have  asked  an  explanatory  charge 
limiting  its  operation.  This  we  deem  un- 
necessary to  decide,  however,  as  the  case 
must  be  reversed  on  another  ground,  and 
this  question  is  not  likely  to  occur  on  an- 
other trial.  The  affirmative  charge  re- 
quested by  the  defendant  should  bavebeen 
given.  There  Is  no  evidence  In  support  of 
the  plaintitrs  averment  of  a  surrender  of 


the  lease,  by  which,  construing  the  plead- 
ings most  strongly  against  him,  he  must 
be  held  to  have  alleged  a  technical  surren- 
der. This  is  fatal  to  recovery  on  the  first 
count.  And  there  Is  no  evidence  of  a  sur^ 
renderof  possesslontothedefendant.  This 
is  fatal  to  a  recovery  under  the  second 
count.  TheafHrmativecbargecoveredboth 
points,  of  course,  and  its  refusal  was  er- 
ror tor  which  tbe  Judgment  must  be 
versed. 

The  undertaking  on  Its  face  was  the  Indi- 
vidual contract  of  R.  F.  Dexter.  In  the 
transaction  he  may  have  acted  as  the 
agent  of  the  syndicate,  and  this  fact  may 
have  been  known  to  the  plaintiff,  yet  he 
may  have  exceeded  his  agency,  (Indeed,  his 
own  testimony  shows  that  he  did  exceed 
the  powers  conferred  upon  him  by  his  a^ 
sociates,  in  that  they  only  agreed  to  a  con- 
ditional promise,  whereas  the  promise  he 
made  was  an  absolute  one,)  and  in  that 
event  he  would  be  personally  liable.  The 
charge  requested  on  this  part  of  the  case 
pretermitted  Inquiry  as  to  excess  of  au- 
thority, and  for  this  reason,  If  not  on 
other  grounds,  was  properly  refused. 
Drake  v.  Flewellen,  38  Ala.  106;  BeQ  v. 
Teague,  86  Ala.  215,  3  South.  Rep.  861. 

There  was  no  Inquiry  submitted  to  the 
Jury  upon  which  the  evidence  offered  by  the 
plaintiff  to  the  effect  that  the  Methodist 
Church  was,  at  the  time  of  trial;  in  posses- 
sion of  the  property  out  of  which  this  con- 
troversy arose,  could  have  legitimately 
shed  any  light.  It  was  Impertinent,  and 
should  have  beni  excladed. 

Reversed  and  remanded. 


Stonb  et  al.  v.  Watte  et  al» 
(Suprema  Cawrt  cf  Alabama.  Jin.  14, 1800;) 
SAI.B— Title. 
An  QDtlerBtandiDg  or  aKreement  between  a 
Tdudor  and  v^dee,  entered  into  when  tbev  oom- 
menoedtotskethe  inventoir  of  the  goods  sold,  Uiat 
the  Inventoried  Koods  sbonld  belong  to  the  vendee, 
"to  do  with  as  be  pleased"  In  respect  to  the  mat- 
ter of  selling  to  customers,  does  not  clearly  imply 
a  vWver  of  tbe  sttpolatlon,  la  a  written  contract 
between  the  parties,  that  the  vendor  should  retain 
title  QDtil  the  goods  are  paid  for. 

Amieal  from  circuit  court,  St.  Clair  coon^ 
ty ;  Leroy  F.  Box,  Judge. 
Action  for  money  had  and  recdved. 
Bishop  &  WhJtson,  for  appellants.  John 

W.  Inzer,  for  appellees. 

Clopton,  J.  On  March  7,  1888,  the  par- 
ties entered  Into  a  written  contractfor  the 
sale  by  appellees  to  appellants  of  a  stock 
of  goods  and  furniture  In  a  store  at  Eason- 
vlUe.  The  partleseachdepoRlted  $850— ap- 
pellants In  cash,  and  appellees  in  a  check — 
as  a  forfeit  on  failure  to  perform  the  con- 
tract. The  goods  were  destroyed  by  fire 
during  the  night  of  March  10, 1888.  Appel- 
lees having  obtained  possession  after  the 
fire  of  the  money  deposited  by  appellants, 
the  latter  bring  the  action  to  recover  this 
amount,  and  also  the  amonntof  thecheck. 
The  main  question  presented  Is,  upon 
whom  falls  the  loss  occasioned  by  the  de- 
struction of  the  goods? 

In  order  to  ascertain  the  price  to  be  paid 
by  plaintiffs,  the  goods  were  to  be  Inven- 
toried and  marked  at  first  cost,  exceptper- 
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tain  cUuses  which  were  to  be  marked  at 
their  coet  delivered  In  the  store,  and  10  per 
cent,  deducted  from  theagf^regateamount. 
Plaintiffs  were  to  pay  one-half  of  the  price 
In  cash,  but  in  no  event  lew  than  $1,000, 
and  for  the  balance  give  two  notes  of  equal 
amounts,  payable,  reepectlrely,  on  the  15th 
day  of  October  and  the  1st  day  of  Novem- 
ber, 1888,  with  interest.  Thepaymentwas 
to  be  made  and  the  notes  given,  at  the 
furthest,  by  the  15th  of  March  of  the  same 
year.  It  was  expressly  stipulated  thatthe 
Koods  should  be  delivered  to  the  plantlffa 
after  the  cash  payment  was  made  and 
notes  fflven  as  agreed,  and  that  the  title 
should  remain  in  d^endants  until  such  pay- 
ment was  made  and  notes  given.  Therels 
no  contention  as  to  the  construction  and 
efTect  of  the  written  contract.  It  Is  not 
controverted,  as  the  price  ;of  the  goods 
had  not  been  definitely  ascertained,  and 
payment  had  not  been  made  and  notes 
given,  that  by  the  terms  of  the  writt«i 
contract  the  possession  and  title  resided 
in  defendants  at  the  time  of  the  fire,  and 
that  the  loss  falls  on  them,  unless,  by  the 
modification  of  the  contract,  the  goods 
were  delivered,  and  the  property  vested  in 
defendants,  before  they  were  burned. 

Defendants  contend  that  the  contract 
was  so  modified  by  subsequrat  par<^ 
agreement,  and  this  contention  raises  the 
really  controverted  issue.  The  parties 
substantially  concur  in  their  testimony 
that  at  or  soon  after  they  b^an  to  take 
an  Inventory  of  the  goods  there  was  an 
understanding  that  plaintiffs  should  sell 
to  customers  the  goods  inventoried ;  the 
object  being  to  prevent  closing  the  doors 
of  the  store  while  ascertaining  the  price  to 
be  paid.  As  to  the  force  and  effect  of  the 
nnoerstandlng.  tb^r  evidence  materially 
varies.  Plaintltte'  testimony  tends  to 
show  that  the  understanding  was  made 
merely  for  the  convenience  of  customers, 
and  not  vrtth  the  Intent  to  change  orraod- 
Ily  the  contract.  D.  W.  Walte,  one  of  the 
defendants,  after  testifying  that  they  de- 
cided that  the  doors  should  not  be  closed, 
and  that  a  sale  at  goods  to  customers 
should  go  on,  defendants  selling  ahead 
cuid  plaintiffs  selling  behind  the  Invoice, 
states :  "  We  then  agreed  that  the  goods 
behind  the  invdlce  should  belong  to  the 
plaintiffs,  to  do  with  the  same  as  they 
pleased,  and  the  goods  ahead  of  the  in- 
voice should  belong  to  D.  W.  Walte  &  Co.. 
to  do  with  them  as  they  pleased. "  The 
parties  proceeded  under  this  arrangement 
until  the  completion  of  the  Inventory, 
on  the  afternoon  of  the  day  preceding  the 
night  on  which  the  fire  occurred,  bat  left 
the  store  without  ascertaining  definitely 
the  price  to  be  paid,  owing  to  a  difference 
Id  the  addition  of  the  marked  prices.  On 
leaving  the  store,  one  of  the  plalnUffstook 
tiie  key,  and  locked  the  door,  at  the  In- 
stance of  one  of  the  defendants,  carrying  It 
home  with  him. 

In  this  state  of  the  evidence,  the  court 
properly  charged  the  jury  that  If  the  ar- 
rangement or  agreement,  when  about  to 
Iwgln  Invoicing  the  stock,  was  that  de- 
fOidants  should  sell  ahead  of  theinvolceto 
customers,  and  plaintiffs  should  sell  behind 
the  Invoice,  and  that  such  arrangement 
was  made  for  the  accommodation  of  cus- 


tomers, and  to  avoid  closing  the  store, 
without  Intention  to  change  the  written 
contract  except  as  to  articles  so  sold, 
such  arrangement  or  agreement  did  not 
change  or  affect  the  written  contract  in 
respect  to  that  part  ol  the  stock  at  goods 
destroyed  by  the  fire.  After  having  thus 
charged  the  Jury,  theconrtturtherlnstruct- 
ed  them  that  if  the  terms  of  the  contract 
were  changed  by  an  agreement,  by  which 
the  goods,  on  being  Invoiced,  were  to  be- 
long to  the  plaintiffs  to  do  with  as  they 
pleased,  and  that  the  entire  stock,  with 
the  prices,  were  put  on  the  inventory,  and 
turned  over  to  plaintilfs,  and  they  rec^ved 
and  took  chat^  of  the  goods  to  do  with 
as  they  pleased,  and  also  took  charge  of 
the  key,  before  the  goods  were  burned, 
their  destruction  was  plaintiffs'  loss,  and 
they  could  not  recover,  notwithstanding 
the  freight  on  certain  classes  of  goods  bad 
not  been  ascertained  and  added,  and  the 
10  per  cent,  deducted,  and  plalnlUlshadnot 
made  the  cash  payment,  nor  given  the 
notes. 

The  charge  was  evidently  Intended  to 
declare  the  law  on  the  phase  of  the  facts 
which  the  evidence  of  defendants  tends  to 
establish.  Assuming,  therefore,  that  the 
modifying  agreement  was  In  the  language 
ol  the  witness  Walte,  above  qaoted,  the 
correctness  ol  the  charge  depends  cm  what 
was  meant  and  intended  by  the  phrase, 
"  were  to  belong  to  plaintiffs  to  do  with  as 
they  pleased,"  as  employed.  If  the  parties 
meant  and  Intended  that  not  only  the  pos- 
session and  use,  but  also  the  property  In 
the  goods,  should  unconditionally  vest  in 
plaintiffs,— in  other  words,  that  after  the 
completion  of  the  Invmtory,  and  taking 
charge  of  the  key.  plaintiffs  bad  the  right 
to  remove  and  retain  the  entire  stock,  as 
against  defendants*  retention  of  title,  not- 
withstanding they  failed  to  perionn  the 
agreed  conditions, — the  loss  of  the  goods 
certainly  tell  on  plaintiff.  Buta  construc- 
tion which  attributes  to  the  agreement 
such  extent,  effect,  and  legal  consequences, 
works  a  radical  chaiage, — even  the  abro- 
gation of  most  material  terms  ol  the 
written  executory  contract. — ^tantamount 
to  Its  rescission,  and  to  making  a  new 
contract ;  for,  If  the  property  in  each  arti- 
cle of  the  goods  vested  In  plaintiffs  on 
being  invoiced,  and  those  not  invoiced 
belonged  to  defendants,  to  do  with  as  they 
pleased,  without  regard  to  the  stipula- 
tions ol  the  written  contract,  except  as 
to  the  price  and  mode  of  ascertaining  it, 
then  there  was  no  binding  agreement  to 
sell,  and  no  sale  of  the  latter  class  of 
goods,  unless  and  until  they  were  Inven- 
toried by  the  mutual  consent  of  the  par- 
ties. The  agreement,  however,  is  reason- 
ably susceptible  of  another  and  qualified 
meaning.  In  \iew  of  the  circumstances  of 
the  absence  of  proof  of  an  agreement  to 
waive  the  retention  of  title  as  security  for 
the  periormance  of  the  conditions,  except 
as  It  may  be  inferred  from  the  language 
used, and  of  any  agreementwhateverotber 
than  the  one  made  when  the  parties  be- 
gan to  Invoice  the  goods,  and  that  the  ob- 
ject of  the  parties  was  to  avoid  closing  the 
store,  and  to  continue  sales  to  customers, 
it  may  be  reasonably  inferred  that  an 
agreement  to  the  effect  that  the  inven- 
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and  the  unlnTentoiied  goods  to  defendants, 
to  do  with  as  they  respectively  pleased, 
was  Intended  to  accompHsb  the  object  the 
parties  had  in  rlew,  and  to  have  refer- 
ence only  to  the  matter  of  eelllng  goods  to 
cnatomerB  in  the  regular  course  of  trade, 
and  was  not  intended  to  otherwise  alter, 
racind,  or  annnl  the  exprew  stipnlationB 
Hi  tbe  written  contract.  As  the  agreement 
Is  SDBceptlble  of  two  constructions,  the 
charge  is  erroneous,  inasmuch  as  It  as- 
sumea  that  It  means  and  implies  that  the 
property  to  each  article  of  tbe  goods  when 
inventoried,  and  to  the  entire  stock  on 
completion  of  tbe  inventory,  vested  in 
plalntlfb,  with  the  absolute  title  of  dlspo- 
dtion,  relieved  oi  tbe  lien  of  defendants  for 
the  payment  of  the  price ;  that  there  was 
dther  a  waiver  of  the  stipulation  as  to  the 
retention  of  title,  or  that  its  retention 
was.  under  the  agreement,  inoperative. 
"Where  the  buyer  is,  by  the  contract, 
bound  to  doanythlngasacondition, either 
precedent  orconcurrent.  on  which  tbe  pass- 
ing of  the  property  d^>end8,  the  property 
will  not  pass  until  tbecondlUonls  tnlfllled, 
even  though  the  goods  may  have  been  act- 
ually delivered  into  tbe  poesesslon  of  the 
buyer."  1  BenJ.  Sales,  S_866:  Sumner  v. 
Woods,  67  Ala.  139.  In  Rogers  v.  White- 
house,  71  Me.  222,  it  was  niled  that,  where 
goods  are  bought  by  a  retail  dealer  upon 
condition  that  the  property  shall  not  vest 
in  him  until  paid  for*  an  understanding 
that  thc^  should  go  into  his  store,  and  be 
sold  by  him  In  the  r^nilar  course  of  trade, 
does  not  operate  to  pass  the  title  as  be- 
tween tbe  parties.  The  same  ruling  was 
made  in  Burbank  v.  Crooker,  7  Gray,  158. 
An  understanding  or  agreement,  entered 
into  when  the  parties  commenced  to  take 
the  inventory  In  order  to  ascertain  tbe 
price,  and  on  the  same  day  the  wri  tten  con- 
tract was  signed,  that  the  Inventoried 
goods  should  belong  to  plaltttitTs,  to  do 
with  as  they  pleased  in  respect  to  the  mat- 
ter otselllngto  coBtomerSidoes  not  clearly 
Imply  a  waiver  of  the  stipulation  as  to  the 
retention  of  title  until  the  goods  are  paid 
for.  Snch  an  agreement,  and  a  delivery 
thereunder,  are  consistent  with  an  existing 
and  express  etipulatlon  for  retention  of  ti- 
tle nntil  the  conditions  agi'eed  on  as  pre- 
cedent or  concurrent  with  tbepasslngof  ti- 
tle are  performed.  Fairbanks  v.  Eureka 
Co.. 67  Ala. 109.  The  modifying  agreement 
being  oral,  the  meaning  and  Intent  of  the 
parties  should  be  left  to  the  jury,  with 
proiier  instructions,  accordingly  as  they 
may  find. 

The  court  further  substantially  instruct- 
ed the  jury  that  It  the  Inventory  was  com- 
pleted on  tbe  afternoon  of  the  day  before 
tbe  fire,  and  plaintiffs,  in  pursuance  of  an 
agreement  made  with  defendants  about 
the  time  tbe  invoicing  was  begun,  took 
poeseMBlon  and  control  of  the  stock  for  the 
parposeand  with  theintentton  of  selling  to 
customers.  In  the  course  of  trade,  for  their 
benefit,  and  to  use  the  goods  and  proceeds 
as  they  pleased,  with  the  consent  ot  de- 
fendants, and  the  goods,  while  thus  in  the 
pcNHiession,  control,  and  custody  of  pluin- 
tlffs,  were  destroyed  by  Are.  tiiey  are  nut 
entitled  to  recover,  although  it  was  nut 
thelatentionofdefendants,In  thus  parting 


with  the  possession  and  control  trf  tiie 
goods,  to  part  with  the  title  thereto.  Gen- 
erally the  law  fixes  the  loss  on  the  party 
in  wbom  the  title  resides.  Jones  v.  Brew- 
er. 79  Ala.  645 ;  Grant  v.  U.  S.,  7  Wall.  331. 
When  personal  chattels  are  sold  on  condi- 
tion that  the  seller  retains  tltie  until  paid 
for,  and  possession  Is  delivered,  the  buyer 
may  sell  his  Interest  subject  to  this  right 
of  the  vendor.  The  title  does  not  vest  In 
the  buyer  until  performance  of  the  condi- 
tion, and  until  it  does  pass  tbe  risk  of  loss 
remains  In  tbe  seller.  1  BenJ.  Sales,  gS  '^22- 
427.  No  circumstances  appear  which  take 
this  case  out  of  tbe  general  rule. 

Though  noquestiuu  Is  presented  relating 
to  the  right  of  plaintiffs  to  recover  tbe 
amount  of  the  check  deposited  by  d^end- 
ants,  as  it  Is  Involved,  and  will  necessarily 
arise  on  another  trial,  we  may  remark 
that,  as  it  is  apparent  from  the  nature 
and  subject-matterof  thecontractthat  the 
parties  contracted  on  the  basis  of  the  con- 
tinued exiateDce  of  the  goods,  their  acci- 
dental destruction  by  fire,  without  fault  on 
the  part  of  defendants,  excuses  them  from 

rsrfbrmauceot  thecontract.  3  Ben].  Sales, 
862;  Dexter  v.  Norton,  47  N.  T.  62. 
The  evidence  that  thelnsurance  company 
deducted  lOpercent.  from  the  valuation  of 
the  stock  was  relevant,  in  connection  with 
evidence  tending  to  show  that  plaintiffs 
consented  to  the  collection  of  the  insurance 
money,  for  the  purpose  of  lowing  tiie 
amount  collected. 
Beversed  wid  remanded. 

Stonb,  C  J.,  not  sitting. 


Smith  v.  Georoia  Pac.  Rt.  Co. 
[Supreme  Court  of  Alabama.   Jan.  IS,  1800.) 

CAKRIBBft— iN^tTRT  TO  FAflSBVGEB— CoNTBIBUTORT 

Nbqliobhcb. 
Aa  defendaoVs  train  was  approaching  a 
station,  the  name  of  the  Btatloo  was  tilled,  and  the 
train  was  stopped  very  soon  thereafter,  the  object 
being  to  take  toe  side  track  for  tbe  passa^  of  an- 
other train.  When  it  stopped  plaintlfT,  whose  des- 
tination was  the  station  called,  went  out  of  the 
rear  door  of  the  car,  and  was  descending  with  one 
foot  on  the  first  step  of  the  oar,  and  the  other 
about  touching  the  ground,  when  the  train  moved 
to  go  forwarcTto  the  depot,  which  caused  htm  to 
faU.  The  plaoe  of  the  stoppage  was  in  a  cot,  about 
200  yards  from  the  depot  building.  It  was  about 
1  o'clock  r.  u.  All  the  surroundingB  indicated 
that  the  spot  at  wbtoh  be  attempted  to  leave  the 
train  was  not  the  properplaoe  for  alighting.  Held, 
that  dufendant  was  not  liable  for  the  iDjurtes 
oaused  by  tbe  falL 

Appeal  from  circuit  court,  Cleburne 
county;  Lerov  F.  Box,  Judge. 

Action  by  Robert  T.  Smith  against  the 
Georgia  Pacific  Railway  Company  for  per- 
sonal injuries  saHtuined  through  tbe  al- 
lef^eA  negligence  of  defendant's  servants. 
There  was  a  verdict  and  Judgment  for  de- 
fendant,  and  plaintiff  appeals. 

Kelly  &  Smith,  for  appellant.  Knox  A 
Bowie,  for  appellee. 

Clopton,  J.  Appellant's  injuries,  for 
which  he  sues,  were  received  while  alight- 
ing from  a  train  at  Heflln,  a  regular  sta- 
tion on  defendant's  road.  His  rl^ht  of  re- 
covery is  founded  on  the  allegation  that 
his  Injury  was  caused  by  the  negligence  o 
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defendant'B  servants.  The  specific  n^U- 
senue  complained  of  is  alleged  to  consist  In 
calling  out  tbn  name  of  the  station,  bring- 
ing the  train  to  a  stand-stlll  Immediately 
thereafter,  thereby  Inducing  plaintiff  to 
belleTe,  and  to  actupon  the  belief,  that  the 
train  bad  reached  the  usual  place  for  land- 
ing passengers,  and  suddenly  starting  it 
without  giving  him  notice.  Plaintiff's  act 
In  leaving  the  train  being  voluntary,  it  Is 
Incumbent  on  him.  In  order  to  entitle  him 
to  a  recovery,  or  before  the  opinion  of  a 
Jnry  is  required  to  be  taken  as  to  the  ques- 
tion of  n^llgence,  to  produce  evidence 
from  which  the  Inference  may  be  reason- 
ably drawn  that  his  Injury  was  caused  by 
the  negligence  of  the  defendant.  We  shall 
therefore  direct  our  consideration  to  the 
question  whether,  on  the  facta  clearly 
proved,  and  having  regard  to  ttie  liberty 
to  draw  inferences  therefrom,  the  court 
would  have  been  Justified  In  taking  the 
question  of  negligence  from  the  Jury ;  for  if 
on  the  facts,  which  udmlt  of  no  dispute, 
and  Eillowing  all  adverse  Inferences,  It 
would  have  been  the  duty  of  the  court  to 
set  aside  the  verdict  had  one  been  rendered 
In  favor  of  plaintiff,  and  the  affirm  ative 
chai^  In  favor  of  tbe  defendant  whb  au- 
thorized, we  need  not  consider  the  Taiioua 
rulings  ot  the  court.  Bentley  v.  Railway 
Co.,  86  Ala.  484,  6  South.  Rep.  37. 

A  railroad  company,  being  a  carrier  of 
passengers,  Is  under  obligation  to  use  rea- 
sonable care  to  transport  them  safely. 
This  generalduty includes  the  specific  duty 
not  to  expose  them  tounnecessary  danger, 
and  not  intentionally  or  negligently  mis< 
lead  them  by  causing  them  to  reasonably 
suppose  thattlielr  pointof  destination  has 
been  reached,  and  that  they  may  safely 
alight,  when  the  train  is  In  an  Improper 
place.  Calling  out  the  name  of  the  station 
Is  customary  and  proper,  so  that  passen- 
gers may  be  Inforiued  that  the  train  Is  ap- 
proaching the  station  of  th^r  destination, 
and  prepare  to  get  off  when  ft  arrives  at 
the  platform.  The  mere  announcement  of 
the  name  of  the  station  Is  not  an  Invita- 
tion to  alight,  but,  when  followed  by  a 
full  stoppage  of  the  train  soon  thei-eafter, 
is  ordinarily  uotlflcatlon  that  it  ban  ar- 
rived at  the  usual  place  of  landing  passen- 
gers. Whether  the  stoppage  of  the  train, 
after  such  announcement  and  before  It  ar^ 
rives  at  the  platform,  Is  negligence,  depends 
upon  the  attendant  circumstances.  The 
rule  Is  aptly  expressed  in  Bridffes  v.  Rail- 
way Co.,  L.  R.  6  Q.  B.  377,  by  Wii,t.es,  J.: 
"It  Is  an  announcement  by  the  railway  of- 
ficers that  the  train  is  approaching,  or  has 
arrived  at,  the  platform,  and  that  the  pas- 
sengers may  get  out  when  the  train  stops 
at  the  platform,  or  under  circumstances 
Induced  and  caused  by  the  company.  In 
which  the  man  may  reasonably  suppose  he 
is  getting  out  at  the  place  where  the  com- 
puny  Intended  hira  to  alight.  To  that  ex- 
tent calling  out  Is  an  invitation.  " 

A  reference  to  a  few  leading  cases  will  aid 
In  the  solution  of  the  question  whether,  on 
the  facts  hereafter  stated,  plaintiff  should 
or  cnuld  have  supposed  that  the  train  had 
rcni-lKil  the  usual  place  for  the  discharge 
of  |i;i.-«si'ii.i^('rH. 

Iti  I'.i-iil^cs  V.  Railway  Co.,  supra,  the 
exocutrlx  iv.id  wife  sued  for  Injuries  suffered 


by  her  husband  which  resulted  In  his 
death.  The  train  on  which  he  was  a  pas- 
senger had  to  pass  through  a  tunnel  be- 
fore reaching  the  main  platform.  There 
was  within  the  tunnel  a  platform,  similar 
to  but  narrower  than  the  main  platform. 
The  train  went  partially  up  to  the  main 
platform  and  stopped,  the  last  two  car- 
riages remaining  In  the  tunnel, the  last  but 
one  opposite  the  small  platform,  and  the 
last,  in  which  the  deceased  was  Tiding,  op- 
posite a  heap  of  rubbish  lying  near  the 
track.  A  passenger,  who  had  alighted  on 
the  platform  from  the  carriage  next  to  the 
last,  found  the  deceased  lying  on  the  heap 
of  mbblsh  fatally  Injured.  There  was  no 
light  In  the  tunnel,  and  It  was  filled  with 
steam.  The  name  of  the  station  had  been 
called  In  the  usual  way.  It  was  ruled,  on 
appeal  from  the  exchequer  chamber  to  the 
house  of  lords, that  it  might  be  reasonably 
Inferred  that  the  deceased,  having  heard 
the  name  of  the  station  called,  and  finding 
that  the  train  had  stopped,  got  out  of  the 
carriage  supposing  that  he  would  allgbt 
on  the  platform,  and  that  the  evidence  fur- 
nished matter  on  which  It  was  neceesara- 
to  take  the  opinion  of  a  Jury.  L.  B.  7  H. 
L.213. 

In  Railroad  Co,  ▼.  Van  Horn,  88  N.  J. 
Law,  133,  the  name  of  the  station  which 
was  plaintiff's  destination  was  announced 
while  the  train  was  In  motion,  and  soon 
thereafter  It  was  brought  to  a  full  stop, 
some  distance  from  the  station.  The 
plaintiff  went  out  on  the  platform  of  the 
car  for  the  purpose  ot  alighting,  and  while 
standing  thereon  the  train  was  suddenly- 
put  In  motion  towards  the  d^ot,  whereby 
she  was  thrown  off  and  Injured.  This  was 
at  night.  It  Is  said:  "The  court  wonld 
not  be  warranted  in  saying  that  It  Is  not 
negligence  to  give  notice  of  the  approach 
to  a'  station,  and  then  to  stop  the  train 
short  of  such  station.  In  the  night-time. 
Such  a  course  would  natqrally  tend  to 
Jeopard  passengers,  for  It  would  Induce 
them  to  believe  that  they  had  arrived  at 
the  station  designated,  and  they  would.  In 
the  ordinary  course,  go  to  the  car  plat- 
form. At  night,  this  must  be  the  Inevi- 
table result." 

In  Taber  v.  Railroad  Co.,  71  N.  T.  489, 
Andrews,  J., says:  "The  plaintiff  was  Jus- 
tified, under  the  circumstances.  In  suppos- 
ing that  she  had  reached  her  destination, 
and  that  the  train  was  at  the  place  where 
passengers  were  to  alight;  at  least,  the 
Jury  might  have  come  to  the  concUisIon 
that  she  was  free  from  negligence.  The  de- 
fendant was  bound  to  take  notice  of  the 
circumstances,  viz. :  That  the  station  had 
been  announced;  that  passengers  forWill- 
ards  wonld  naturally  assume  that  the 
train,  when  It  stopped,  was  at  the  station, 
and  at  the  place  where  they  were  to  alight; 
thatbyreasonofthe  darkness  of  the  night, 
and  the  absence  of  a  depot,  or  other  exter- 
nal indication  of  a  station,  passengers, 
especially  those  not  familiar  with  the  sur- 
rounding objects,  would  not,  by  observiu 
tion,know  that  the  trains  had  run  beyond 
the  highway  crossing;  that  passengers.  In 
the  absence  of  notice,  would,  according  to 
the  uHual  custom,  start  to  leave  the  train 
as  Mdon  as  it  came  to  a  stand-still."  In 
that  case  tlie  nlsht  was  dark,  and  thov 
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veaa  no  depot  or  station  light  or  anything 
to  Indicate  the  atopptog  place,  which  wa« 
a  hishwayerosalng,  to  a  person  not  famil- 
iar with  It.  It  was  held  that  whether  no* 
lice  shonid  have  been  jriven  to  the  paseen- 
gera,  aa  a  reasonable  precaution,  that  the 
train  was  to  back,  ana  whether  the  omls- 
elon  to  do  so  was  n^Ugence,  were  qnee- 
tlons  for  the  Jury. 

On  the  other  hand,  In  Mitchell  t.  Rail- 
way Co.,  51  Mich.  236, 16  N.  W  Rep.  388. 
the  plain tifl  Intended  to  take  another  train 
at  the  eromlng  of  two  railways.  Before 
arriving  at  the  janction,  the  name  of  the 
station  waa  called  out,  and  the  train  came 
to  a  full  fftop.  as  required  by  law,  before 
reaching  crossings.  Plaintiff  hurried  to 
leave  the  ear,  went  down  the  steps  where 
there  was  no  platform  or  other  conven- 
ience for  landing,  and  as  she  was  stepping 
off  the  cars  were  suddenly  started  to  go 
forward  to  the  depot,  when  she  fell  and  was 
injured.  This  was  In  daylight,  and  it  does 
not  appear  that  any  person  employed  on 
the  train  observed  her.  It  was  held  that 
the  Injury  was  purely  accidental,  unless 
plalntlflwas  herself  negligent, and  thatthe 
company  waa  not  liable.  Gahpbkll,  J., 
said:  "The  only  cause  of  the  mischief, 
leaving  defendant's  carelessness  or  negli- 
gence ont  of  view,  was  her  mistaken  sup- 
position that  the  cars  had  stopped  for  the 
station,  and  that  she  sHould  therefore  get 
out.  There  was  nothing  at  the  spot  toin- 
dicate  a  landing  place,  and  there  was  at 
the  proper  place,  a  short  distance  further 
on,  a  bnllding  and  platform,  appropriate 
and  used  for  that  purpose.  The  stoppage 
of  the  care  was  required  by  statute,  as 
well  as  by  usage,  as  a  precaution  against 
collisions.  The  calling  of  the  station  was 
not  shown  to  have  been  out  of  the  usual 
couise,  and,  from  the  distances  mentioned, 
weean  hardly  conceive  It  should  have  been 
ddsyed.  No  one  reprwentlng  the  com* 
pany,  whether  conductor  or  brakeman,  Is 
shown  to  have  known  or  suspected  that 
plaintiff  had  put  herself  in  peril  or  left  her 
place.  Nothing  is  shown  which  pnt  them 
In  fault  for  not  knowing  this." 

We  haveepeclally  referred  to  the  cases  cit- 
ed, because  they  dletlngulsh  between  the 
Instances  In  which  the  negligence  of  the 
fiefendant  fa  and  la  not  a  question  for  the 
Inry ,  and  have  made  the  foregoing  extracts 
because  they  clearly  declare  the  principles 
on  which  the  distinction  rests.  They  all 
concur  that  neither  the  announcement  of 
the  station,  nor  stopping  the  train  before 
it  arrives  at  the  platform,  if  required  by 
law  or  usage,  for  the  purpose  of  avoiding 
colllalona  or  other  accidents,  la  negligence 
perse. 

In  Bridges  v.  Railway  Co.,  supra,  Bar- 
on Pollock  observes,  in  reference  to  the 
conduct  of  the  i>assenger  who  was  injured : 
"Had  he  known  the  rubbish  was  there  in- 
stead of  the  platform,  to  Jump  out  unto  it 
with  such  a  tall  as  would  break  his  leg, 
and  occasion  mortal  internal  injuries, 
would  Indeed  have  been  negligent,  and 
rash  In  the  extreme.  But  It  waa  two 
hours  after  sunset,  there  waa  no  light  with- 
in the  tnnnel,  and  the  deceased  waa  near- 
sighted, and  he  might  well  have  snppoHciI 
he  wonld  step  on  the  platform,  as  did  the 
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passenger  in  the  next  carriage,  with  im- 
punity. "  It  will  be  ob^rved  that.  In  each 
of  the  caatjs  In  which  It  was  ruled  there 
was  evidence  of  negligence  suffident  to  be 
submitted  to  the  Jury,  there  existed  theele- 
ment  that,  by  reason  of  the  want  of  light 
or  other  things,  the  passenger  may  have 
been  deceived  into  supposing  the  train  had 
arrived  at  the  platform  or  place  where  It 
waslntended  he  should  alight.  Comparing 
all  the  casee,  we  deduce  that  when  the 
name  of  the  station  la  called,  and  aosn 
thereafter  the  train  Is  brought  to  a  stand- 
still, a  passengermay  reasonably  conclude 
that  it  has  stopped  at  the  station,  and  en- 
deavor to  get  off,  unless  the  circumstances 
and  Indlcatlona  are  such  as  to  render  raan- 
ifeat  that  the  train  haa  not  reached  Uie 
proper  and  usual  landing  place. 

The  undisputed  facta  are:  H^ln  was 
the  point  at  which  the  r^c^lar  passenger 
trains  met  and  passed  each  other.  It  was 
customary  for  the  east-bound  train,  on 
which  ptalntitf  was  a  passenger,  to  take 
the  side  track,  leaving  the  main  track  un- 
obstructed for  the  passage  of  the  train  go- 
ing westwardly.  This  was  neceaaary  to 
avoid  colllaloa.  Heflin  waa  plaintifTa 
point  of  deatlnatlon.  As  the  train  waa  ap- 
proaching, the  name  of  the  station  waa 
called,  as  was  usual,  and  the  train  was 
stopped  very  soon  thereafter,  the  object 
being  to  take  the  side  track.  On  Its  stop- 
page, plaintiff  went  out  of  the  rear  door 
of  the  car,  and  was  descending  with  one 
foot  on  the  first  step  of  the  car  and  the 
other  about  touching  the  gronnd,  when 
the  train  moved  to  go  forward  to  the  de- 
pot, which  caused  him  to  fall.  It  waa 
drawn  to  the  usual  place  for  the  discharge 
of  passengers,  and  again  stopped.  The 
rear  of  the  car,  from  which  plaintin  was 
getting  off,  was  about  200  yards  from  the 
depot  building,  the  proper  place  for  the  dis- 
charge of  passengers.  The  train  was  first 
stopped  In  a  cut,  about  360  feet  long,  and 
from  6  to  11  feet  deep.  This  was  in  day- 
light, about  1  o'clock  p.  M.  Plalntaff  had 
been  In  Hedlnonce  before,  but,  as  bestates, 
arrived  and  departed  In  the  night-time, 
and  was  not  about  the  depot  In  day-time. 
Nevertheless  he  knew,  or  ought  to  have 
known,  that  there  was  a  depot  at  which 
passengers  got  off  and  on  the  trains,  and 
that  it  was  not  In  such  a  cut.  All  t^e  sur- 
roundings Indicated  that  the  spot  at  which 
plaintiff  attempted  to  leave  the  train  was 
Tiot  the  proper  place  for  landing.  From 
the  description  of  the  place  given  by  wit- 
nesses and  shown  by  the  diagram  In  evi- 
dence. It  Is  unreasonable  to  conclude  or  In- 
fertfaat  any  person  possesslngtheordlnary 
sense  of  sight,  and  uslni;  It,  could  haveaup- 
poaed  that  the  train  had  arrived  at  the 
place  where  the  company  Intended  passen- 
gers to  get  off.  It  does  not  appear  that 
any  of  those  In  charge  of  or  employed  on 
the  train  noticed  the  plaintiff  when  leav- 
ing It,  or  had  cause  to  suspect  his  Intention 
to  set  off.  There  were  no  circumstances 
or  surroundings  caused  by  the  company 
which  should  have  Induced  plainttfl  to  rea- 
sonably suppose  he  was  getttngout  at  the 
l)lju  e  where  the  company  Intended  him  to 
nll-^ht.  The  evidence  clearly  establishes 
that  his  injury  was  accidental,  if  not  pro- 
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daced  by  hia  own  negligence.   On  the  tm- 
rlleputed  facta,  the  court  would  have  been 
luHtifled  In  giving  the  afflrmatlve  charge 
In  fayor  of  ddendant. 
Affirmed. 


MBUPHut  ft  C.  B.  Co.  et  al.  Obatbon. 
{Supreme  Conrt  of  Ahthama.  Jan.  IS,  1800.) 
CoBFoaiTioHs — Stockhold  BUS  —Estoppel— Bm 

1.  A  stockholder  tn»  railroad  oompM^wbo,  at 
a  meetitig  of  the  stockholden,  rotei  for  the  lease 
of  the  rood  to  another  oompany,  cannot,  while  bla 
oompany  cootioues  to  be  oomnutted  to  the  loaae, 
attack  Ita  vaUdlty. 

a.  ButtbeoiMrattonof  tblBestoppellsbetween 
the  oorporalion  aad  lu  ahareholder;  the  oompany 
Itaelf  la  not  eatopped  to  proceed  agaloit  the  lessee 
tor  the  avoldanca  of  the  lease. 

8.  A  decree  rendered  In  a  ooart  of  one  state 
oontrolaa  decree  sobftequently  rendered  between 
the  aame  parties  and  upon  the  same  Babjeot-mat- 
ter,  in  another  state,  aJthonKh  Uie  suit  In  whioh 
the  later  decree  la  rendered  was  inatltuted  first. 

Appeal  from  chancery  court,  Madlaon 
county;  Thomab  Cobbs,  Judge. 
Bin  In  equity  to  restrain  a  railroad  cois 

E oration  from  isauing  bonds,  and  to  hare 
■asea  of  auch  company  annulled. 
PostoD  A  Poston  and  M.  H.  Sames,  for 
appellants.  Cabantaa  A  Ward,  Is.  W.  Day, 
and  D.  D.  Shelby,  for  appellee. 

McClellan,  J.  In  June,  1877,  the  Mem- 

Shla&Charleaton  Bailroad  Company  leased 
s  road  and  equipment  to  the  East  Ten- 
neeaee,  Virginia  &  Qeoi^a  Bailroad  Com- 

Eany,  for  a  term  of  20  years,  to  commence 
t  July  thereafter.  In  December,  1879,— the 
lessee  in  the  mean  time  being  in  posseaedon 
of  the  property,— 4  modification  of  the 
original  lease  was  agreed  upon  by  and  be- 
tween the  two  companies.  Both  the  orig- 
inal and  amended  leases  were  duly  author- 
ised and  ratified  by  the  stockholders  of 
the  MemphU  &  Charleston  Company.  The 
complainant  was  owner  nf  stock  in  the 
lessor  corporation  at  the  time  of  these 
transactions,  and  his  shares  were  repre- 
sented at  the  meetings  which  consum- 
mated the  lease  and  ratified  the  modifica- 
tion of  it  above  referred  to,  and  were  voted 
with  his  knowledge  and  consent  for  the 
lease  and  amended  lease,  respectively.  In 
November,  1881,  the  stockholders  of  the 
Memphis  &  Charleston  Company  adopted 
a  resolution  Inatmcting  their  praaident 
and  directors  to  treat  the  lease  to  the 
Blast  Tenneeaee,  Virginia  &  Georgia  Com- 
pany as  invalid,  and  to  proceed  to  take 

f>os8esBlon  and  control  of  the  road.  These 
uHtructions  were  not  acted  on.   In  Au- 

fuBt,  1882,  the  stockholderB  of  tbe  Memphis 
Charleston  Company  passed  a  resolution 
authorizing  ttaelsauanceof  f 5,000,000  of  ad* 
dltional  stock,  and  directed  tbe  same  to 
be  sold  at  eight  cents  on  the  dollar,  and 
the  proceeds  thereof,  f400,000,  to  be  paid  to 
the  £ast  TennesBee,  Virginia  &,  Georgia 
Company,  in  consideration  of  a  surrender 
of  said  lease  and  amended  lease.  The  ap- 
pellee (complainant  below)  was  present  at 
this  meeting,  and  voted  his  stock,  and  pro- 
toited  against  the  adoption  of  this  resolu- 
tion, and  immediate  afterwards  filed  the 
present  bill  against  the  lessor  and  lessee 


corporations,  alleging  that  the  lecwe  was 
nltnt  vires  of  the  lessor  corporation  and 
void;  that  the  East  Tennessee.  Virginia 
&  Gkiorgia  Company  was  largely  Indebted 
to  the  Memphis  &  Charleston  Company  by 
reason  of  Its  poasesslou,  operation,  and  use 
of  tbe  road  and  other  property  of  the  lat 
ter;  and  that  thedlrectors  of  the  Memphis 
&  Charleston  Company  were  about  to  is- 
sue and  sell  said  additional  stock,  and  pay 
the  proceeds  thereof  to  the  East  Tennessee, 
Virginia  &  Georgia  Company  In  considera- 
tion of  a  surrender  and  cancellation  of  said 
pretended  lease.  The  bill  prays  for  an  In- 
junction against  the  Memphis  &  Cbarlea- 
ton  Company  restraining  it  from  the  issu- 
ance of  aaid  additional  stock,  and  the  pay- 
ment of  the  proceeds  thereof  for  a  surren- 
der of  the  lease,  and  against  the  East  Ten- 
nessee, Virginia  &  Georgia  Company  re- 
straining it  from  further  control,  use,  etc., 
of  the  Memphis  &  Charleston  road ;  for  a 
receiver  to  takepoBsessionof  the  road-bed, 
equipment,  etc.,  of  the  Memphis  ft  Charle»- 
ton  Company,  and  0|>eratethe8ameforthe 
benefltof  thecompany'sstockholdera;  and 
that,  upon  final  hearing,  said  lease  and 
amended  lease  be  decreed  to  be  void,  and 
ordered  canceled,  and  an  account  be  taken 
between  the  defendant  companies,  and  the 
Kast  Tennessee,  Virginia  &  Georgia  Com- 

Sany  be  adjudged  to  pay  the  Memphis  & 
harleston  Company  whatever  amomit 
should  befound  due  thereon  forlts  ose  and 
occupation  of  the  latter'a  road,  or  on  ac- 
count of  Inequitable  division  of  traffic  re- 
ceipts between  the  two  roads.  No  Injunc- 
tion waa  ever  ordered  pending  the  litiga- 
tion, until  the  final  decree,  which  perpetu- 
ally restrains  the  Memphis  &  Charleston 
Company  from  Issnluff  theaddiUonal  stock 
contemplated  by  the  resolution  of  August, 
1882,  and  from  paying  the  proceeds  thereof 
tor  a  surrender  of  the  lease.  No  receiver 
waB  appointed.  The  final  decree  declares 
tbe  lease  null  and  void,  but  no  accounting 
la  decreed,  because  It  was  made  to  appear 
by  the  record  of  a  proceeding  in  achancery 
court  of  theatateof  Tennessee  between  the 
Memphis  &  Charleston  Company  and  the 
East  Tennessee,  Virginia  &  Georgia  Com- 
pany.tortbecancellation  of  the  leaseon  ac- 
count, etc.,  that  the  parties  had  already 
accounted  between  themselTea.  The  cor- 
rectness of  the  decree  of  tbechancery  court 
of  Madison,  In  so  far  as  it  holds  abstractly 
that  the  lease  (orlgiaallyand  aa  amendedV 
waa  ultra  vires  and  void,  is  not  contro- 
v«ted  on  this  appeal.  On  tills  point, 
therefore,  we  content  ourselves  with  a  ref- 
erence to  some  ot  the  authorities  which  sus- 
tain the  conclualon  reached  by  the  court 
below,  the  Memphis  &  Charleston  Bail- 
road Company  having  no  special  power 
under  Its  charter  or  under  the  general  law* 
of  the  state  to  lease  its  road  to  tbe  East 
Tennessee,  Virginia  &  Georgia  Bailroad 
Company.  Bailroad  Co.  t.  Bailroad  Co.» 
118  U.  8.  294,6  Sup.  Ct.  Bep.  1094;  Tbomaa 
V.  Bailroad  Co.,  101  U.  S.  71. 

The  decree  is  attacked  here  on  two 
grounds  only:  First,  that  complainant 
was  estopped  to  question  tbe  validity  of 
the  lease,  and  the  modified  lease,  by  the 
fact  that  he  weub  represented  at  the  meet- 
ings of  the  stockholders  which  aathorlBcd 
or  ratified  them,  and  his  stock  waa  voted 
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b7  blB  proxy,  and  with  his  knowledge,  tor 
both  uie  oTl^nal  and  the  amooanient 
thereof;  and,  ^econt?,  that  the  decree  of  the 
Tennessee  chancery  court  declaring  the 
lease  rold,  elc,  was  a  merger  of  complain- 
aot'B  cause  of  action,  and  therefore  a  bar 
to  the  further  prosecution  of  his  bill  in  the 
Alabama  court. 

It  la  not  seiiously  denied  that  the  com- 
plainant was  at  one  time  estopped  by  his 
condact  to  prosecute  this  suit  against  the 
Memphis  &  Charleston  Railroad  Company. 
The  relation  existing  between  him  and 
tliat  company  was  that  of  cestui  que  traat 
and  trustee.  Acts  of  the  corporation,  par- 
ticipated, ratified,  or  acquiesced  In  by  him 
as  a  shareholder,  he  has  no  rightto  call  in 
queetiou  in  any  proceeding  In  form  or  eltect 
adversary  in  its  character  with  respect  to 
his  tnurtee,  who  in  that  regard  Is  consid- 
ered as  executing  his  will.  It  would  be 
manifestly  Inequitable  to  the  corporate 
entity  and  to  other  stockholders  to  allow 
him,  so  long  as  the  course  In  which  he  has 
set  the  company  continues  to  be  thecorpo- 
rate  policy,  to  appeal  to  the  eourt  to  bare 
that  policy  reversed,  and  the  company  co- 
nced  Into  a  different  line  of  conduct.  The 
sfaaree  owned  bycomplainant  having  been 
Toted  by  his  representative,  and,  according 
to  the  weight  of  evidence,  with  his  knowl- 
edge and  consent,  fur  the  lease  of  July,I877, 
and  for  the  modificatI<m  thereof  resolved 
upon  In  December,  1879,  he  could  not  be  per- 
mitted, while  his  trustee  continued  to  be 
committed  to  the  leasee,  to  attack  their 
validity.  2  Mor.  Prlv.  Corp.  §  630  et  seq. ; 
Cook,  Stocks,  §  083  et  seq. 

Bnt  the  operation  of  this  estoppel  Is  be 
tween  the  trustee  and  the  cestui  quetrnst, 
— the  corporation  and  Its  shareholder.  The 
latter  cannot  proceed  against  the  former 
fur  doing  that  which  be  has  directed  to  be 
done,  but  the  company  itself  Is  not  estopped 
to  proceed  against  a  third  person  or  other 
corporation  for  the  avoidance  of  an  exec- 
utory ultra,  rirea  contract,  and  it  would 
be  the  dntr  of  the  company  to  so  proceed. 
Bigelow,  Estop.  466-468.  This  well-settled 
proposition  demonstrates  that  the  estop- 
pel does  not  obtain  in  favor  of  third  par- 
ties, natural  or  artificial,  and  that  they 
cannot  rely  upon  It  Mther  against  the  cor- 
poration BO  Bombtey  or  against  a  stock- 
holder suing  for  and  in  behalf  of  the  cor- 
poration ;  for  clearly  it  would  be  wholly 
immaterial  to  them  whether  the  assault 
on  the  u/tra  vires  contract  proceeded  from 
corporate  volition,  bo  to  speak,  or  from 
the  volition  of  a  stockholder,  exercising 
his  right  to  act  lor  the  corporation.  The 
Manpbls  &  CSiarieston  Company  having, 
as  we  have  seen,  before  the  filing  of  this 
bill,  repudiated  the  leases  of  Its  property 
to  the  cast  Tennessee,  Virginia  &  Georgia 
Company,  and  instructed  Its  directors  to 
take  possession  of  Its  road  and  equipment, 
the  estoppel  resting  on  complainant  was 
thereby  reeved. 

As  to  the  effect  <A  the  decree  of  the  chan- 
eeiT  court  In  Tennessee,  a  somewhat  more 
difflcnlt  question  arises.  The  bill  in  Ala- 
bama was  first  filed;  the  decree  in  Ten- 
nessee was  first  rendered.  The  suit  in  Ala- 
bama, while  proceeding  in  the  name  of  a 
stockholder  in  behalf  of  himeelf  and  all 
other  stockholders  who  should  comein  and 


make  themselves  parties,  and  nominally 
against  the  Memphis  &  Charleston  Com- 
pany as  well  as  tiie  East  Tennessee,  Vir- 
ginia &  Georgia  Company,  was  in  legal 
contemplation  and  effect  for  and  in  behalf 
of  the  Memphis  &  CbariestonCompany,ca- 
pable  of  resulting  In  no  other  relief  than 
such  as  the  lattercompany  was  entitled  to 
have  decreed  against  the  East  Tennessee, 
Virginia  &  Georgia  Company,  and  hence, 
for  all  practicable  purposes  Incident  to  the 
present  status  ol  the  case,  is  to  be  consid- 
ered as  a  suit  of  one  corporation  against 
the  other.  1  Mor.  Prlv.  Corp.  §§256, 257, 271. 
The  suit  in  Tennessee  proceeded  in  the 
name  of  tbecurporation  Itself,  and  its  main 
objects  were  the  same  as  those  sought  to 
be  attained  in  the  Alabama  suit, — ttie  can- 
cellation of  the  leases  of  July,  1877,  and  De- 
cember, 1879,  and  an  accounting  between 
the  companies.   The  only  relief  insisted  on 
In  the  domestic  action  which  was  not 
prayed  for  in  the  foreign  suit  was  that  the 
Memphis  &  Charleoton  Company  be  en- 
joined from  the  iRsuance  and  sale  of  the 
$5,000,000  of  additional  stock  authorized 
by  a  meeting  of  stockholders  hdd  In  1882. 
Even  this  relief,  while  It  coald  not  be  spe- 
cially prayed  In  the  Tennessee  suit,  was 
necessarily  involved  and   effectuated  in 
that  case,since  this  stock  was  to  be  Issued 
and  disposed  of  only  for  the  specific  pur- 
pose of  provldiug  a  fund  with  which  to 
pay  the  East  Tennessee,  Virginia  &  Geor- 
gia Company  a  bonus  for  a  surrender  of 
the  leases ;  and,  the  leases  having  been  de- 
creed void  and  ordered  canceled,  there  was 
no  longer  any  authorisation  for  the  issu- 
ance of  the  additional  stock,  and  no  such 
action  threatened.  The  parties  and  the  Is- 
sues, we  therefore  conclude,  were  substan- 
tially the  same  in  the  two  cases;  and  It 
only  remains  to  be  considered,  on  this 
branch  of  the  appeal,  whether  the  Tennes- 
see court  had  Jurisdiction  to  render  the  de- 
cree which  was  set  up  as  a  bar  to  the  further 
prosecution  of  this  cause  in  the  Madison 
chancery  court.   It  is,  of  course,  well  set- 
tled, with  respect  to  courts  acting  within 
one  and  the  same  territorial  Jurisdiction, 
and  administering  the  laws  of  the  same 
sovereignty,  that  the  first  to  take  cogni- 
sance of  a  controversy,  or  the  control  and 
custody  of  the  property,  cannot  be  defeated 
of  its  right  to  proceed  toaflual  determina- 
tion of  the  dispute,  or  to  a  complete  ad- 
ministration of  the  property  by  the  subse- 
quent interposition  of  another  tribunal; 
but,  on  the  contrary,  the  pendency  of  the 
first  action,  properly  pleaded,  will  abate 
the  second.  It  may  be  conceded  that  Ja- 
rlsdiction  taken  by  the  court  of  one  state 
to  hear  and  determine  a  controversy,  ac- 
companied by  the  assumption  of  custody 
of  the  subject-matter  in  litigation,  may  be 
pleaded  in  bar  of  a  subsequent  proceeding, 
not  merely  ancillary  in  its  character,  in  a 
court  of  another  state  or  ol  the  United 
States.   But  in  each  of  the  cases  put,  we 
apprehend,  the  pendency  of  the  former 
suit  must  be  pleaded,  and  if  not  pleaded, 
and  the  court  In  which  the  later  proceed- 
ing is  instituted  goes  on  to  judgment,  that 
judgment  will  bar  the  further  prosecution 
of  theulder  suit.  On  the  other  hand,  while 
there  has  been  some  diversity  of  adjudica- 
tions on  the  point,  It  may  naw  be  coiisid- 
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ered  as  set  tied  In  principle  and  by  the  weight 
ot  authority  that  the  pendency  of  an  ac- 
tion In  the  conrts  of  one  state  cannot,  ex- 
cept possibly  in  thecase  conceded  above,  be 
set  up  to  defeat  a  Bubsequent  action  In  a 
court  of  another  state.  Veils,  Bcs.  Adj.  9 
630 ;  Story,  Gonfl.  Law.  §  609,  p.  832,  note  c ; 
Hatch  r.  Spoflord,  22  Conn.  493;  Perclval 
V.  Hlckey.lS  Johns. 2B7;  Drake  y.Brander, 
8  Tex.  352;  Bowne  v.  Joy,  9  Johns.  221; 
Stanton  v.  Embrey,  93  U.  S.  654. 

AsBumins,  what  Is  not  questioned,  that 
the  Tenneeeeeconrthad  Jurisdiction,  other- 
wise than  as  affected  by  the  pendency  of 
this  case,  of  the  parties  to  and  subject- 
matter  loTOlved  In  tho  bill  of  the  Menrpfals 
&  Charleston  Company  against  the  East 
Tennessee,  Virginia  &  Georgia  Company, 
It  would  be  an  anomaly  to  hold  tbat  It 
could  not  render  a  final  decree  between 
those  parties  because  of  the  pendency  of  a 
casein  Alabama,  between  the  same  par- 
ties, and  InTolving  the  same  controversy, 
when  tbelturt  was  never  pleaded,  and  would 
haveavalled  nothingU  ithad  been  pleaded, 
or  to  deny  to  Its  decree  when  rendered, 
pending  the  Alabama  case,  a  tithe  of  the 
force  and  effect  It  would  have  had  in  the 
absence  of  the  other  suit.  This  decree  is 
not  attacked  as  fraudulent  or  colluslre. 
If  it  had  been  fraudulent  or  the  result  of 
collusion  between  the  two  corporations. 
It  would,  of  course,  exert  nolnfluenceupon 
the  litigation  pendlngln  theHadison chan- 
cery court.  Its  solealleged  infirmity, how- 
ever, results  from  the  fact  that  It  was  ren- 
dered on  ablll  filed  aftertbeblll  In  thiscase 
was  exhibited.  The  objection  Is  untena- 
ble. "The  first  judgment  rendered  con- 
trols, whether  the  action  In  which  it  Is 
reached  be  Instituted  before  the  other  or 
not,  and  the  rule  applies  where  the  first 
Judgment  Is  rendered  in  another  state." 
Wells,  Res  Adj.  §  292;  Child  v.  Powder 
Work8,45N.H.547;  Duffy v.Lytle,5Watt8, 
180;  Casebeer  v.Mowry,55  Pa.  St. 422;  Mc- 
Gllvray  v.  A  very, 80  Vt.  538;  Wood  v.  Gam- 
ble, 11  CuBh.8;  Rogers  v.0dell,!t9  N.H.452; 
Stout  V.  Lye.  lOSU.  S.  70, 71.  And  the  same 
rule  prevails  as  to  decrees.  Low  v.  Mus- 
SCT,  41  Vt.  898;  Peak  v.Llgon,10  Terg.488. 

The  gravamen  of  the  bill  In  each  case 
was  the  existence  of  the  void  leases  of  the 
Memphis  &  Charleston  Company  to  the 
East  Tennessee,  Virginia  &  Geoi^a  Com- 

f>any ,  possession  and  use  by  the  latter  of  the 
ormer's  property  under  tiiese  leases,  and 
the  Indebtedness  of  the  lessee  to  the  lessor 
on  account  of  such  possession  and  use.  The 
Tennessee  decree  determined  each  and  all 
of  these  matters.  It  cancels  the  leases,  it 
enforcw!  a  surrender  of  the  property,  and 
It  settles  the  accounts  between  the  parties. 
After  that  decree  there  was  no  lease  in  ex- 
istence to  be  uplield  or  annulled  by  our 
court;  no  property  of  one  party  In  the 
wrongful  pcHiBesBlon  and  enjoyment  of  the 
other  to  be  restored  to  Its  ilghtfnl  control 
and  use;  nothing  due  from  the  East  Ten- 
nessee. Virginia  &  Georgia  Company  to  the 
Memphis  &  Charleston  Company  to  be  de- 
creed to  be  paid  by  theformer  to  the  latter. 
Complainant's  cause  of  action  had  been 
deatroyed  by  being  merged  Into  the  decree 
of  a  competent  court,  and  there  was  noth- 
ing left  for  thechancery  court  of  Madison  to 
act  upon.  Wells,  Bes  Adj.  §  580;  Barnes 


v.Glbbs,  81 17.  J.  Law,317;  Freem.  Jndgm. 
|§  215-221;  Bank  v.  Brown,  50  Me.  SL4; 
Jones  V.  Jamison,  15  La.  Ann.  35. 

Our  opinion,  therefore,  is  that  the  court 
below  erred  In  decreeing  cancellation  of 
the  lease  and  amended  lease.  In  adjudging 
or  finding  that  the  parties  had  accounted 
between  themselvts,  and  in  enjoining  the 
Memphis  ft  Charleston  Company  from  the 
Issuance  otthestockauthorizedin]882.  All 
of  these  matters  had  been  expressly  or  nec- 
essarily settled  by  the  Tennessee  decree. 
Unquestionably,  however,  the  complain- 
ant, Grayson,  had  a  good  cause  of  action 
when  heflledhlsblll.  Theanawerwhlchset 
up  the  foreign  decreelsthereforetobetreat- 
ed  as  a  plea  ot  puis  danien  contlnaunce, 
and  the  final  disposition  of  this  case,  as  to 
complainant's  costs  and  reason  able  expens- 
es In  the  prosecution  of  his  suit  In  behalf 
of  the  Memphis  &  Charleston  corporation, 
should  be  had  accordingly. 

Reversed  and  remanded. 


TiKXBR  T.  Illinois  Cknt.  B.  Co. 
(Supreme  Coiat  qf  Xoulslono.  Jan.  29,  1890l) 

NnuuioB— Dufosaoin  BmLDDres— Nonca. 

1.  It  ts  not  neoeuary  to  wrve  notloe.  In  order 
to  recover  damages  for  injuries  received  from  a 
tahiug  building,  on  the  owner  of  its  dangerous  con- 
dition. He  is  bound  to  know  the  oondTtiou  of  his 
property.  Ignorance  of  Its  condition  can  be  no  ez- 
CQse  for  any  accident  caused  by  its  weakness. 

3.  Where  a  standard  of  du^  U  fixed,  and  Its 
measure  defined  by  law,  the  omlssloa  is  negUgenm 
per  sc. 

8.  There  can  be  no  dlfferenoa  In  principle 
whether  a  buiidiog  has  been  made  unsafe  by  the 
agencies  of  time,  or  the  acta  of  trespassers,  which 
it  was  within  the  power  of  the  owner  to  prevent. 
In  any  event,  and  under  all  tbese  ciroumstanoes, 
it  is  the  duty  of  the  owner  to  keep  his  buildinc  la 
a  safe  condition, 
{Syllabus  by  the  Court.} 

Appeal  from  civil  district  court,,  parish 
ot  Orleans ;  Rightob,  Judge. 

Girault  Farr,tr,  for  appellant.  W.  S.  Beth- 
edict  and  D.  B.  H,  Cbaffis,  for  appellee. 

McEneby,  J.  Mrs.  Emma  Freud,  widow 
of  J.H.Tucker,  sufd  the  defendanteorapany 
for$26,0U0  damages  forthe  bodily  suffering 
of  her  husband,  and  her  pecuniary  loss  In 
his  death  caused  by  the  falling  of  lumber 
sheds  situated  on  property  belon^ng  to 
defendant,  In  the  square  bounded  by  De- 
lord,  Rampart,  Euphroslne,  and  Franklin 
streets,  In  the  ^ty  of  New  Orleans,  on  the 
12th  September,  1887.  This  suit  was 
brought  under  the  provisions  of  article 
2315,  Rev.  Civil  Code.  The  defense  Is  a  gen- 
eral denial.  There  was  a  verdict  and  judg- 
ment In  favor  of  plaintiff,  for  $7,500,  from 
which  the  defendant  appealed.  The  facts 
are  as  follows:  The  buildings  on  defend- 
ant's lots  were  a  series  of  sheds  adjoining 
each  other,  and  running  from  Delord  to 
Euphroslne  streets.  Tliey  were  strong 
enough  and  suitable  for  the  purpose  for 
which  they  had  been  erected,— the  storing 
of  lumber.  A  shed  awning  extended  over 
Delord  street,  for  a  distance  of  100  feet. 
The  derendant's  agent,  O'Connor,  who  had 
control  of  the  property,  employed  unc  I'n- 
land  to  keep  trespassers  from  the  pn-uils-K, 
who  had  been  engaged  dismantling;  ttu; 
sheds.  Thdrdepredatlons  had  been  goiu>£ 

Digitized  by  Google 


STATE  D.  WATSON. 


125 


on  for  some  two  weeks  prlortothefalllng  of 
theeheda.  TherewasDoorganlKd  forceby 
large  bodies,  but  tbej  were  committed  at 
sach  timee  as  salted  the  conTenience  ol  tba 
indtvldaal  trespasser.  The  sheds  were 
weakened  by  the  contlnnous  dlsplaclnfr  of 
materials,  and  on  the  afternoon  of  Sep- 
tember 12,  1887,  a  greater  portion  of  the 
Bbeds  suddenly  fell.  The  husband  of  the 
plaintiff,  J.  H.  Tucker,  was  found  dead 
under  the  debris  on  the  banquet  on  Delord 
street.  He  was  In  failing  health,  and  had 
left  his  house  but  a  short  time  prior  to  the 
acddoit  tor  a  walk. 

The  defendaut  concedes  that  If  the  build- 
ing had  fallen  from  a  faUnre  to  comply 
with  the  proTlBlon  of  article  2322,  avll 
Code,  the  liability  of  the  company  would 
be  fixed  unless  there  was  some  contribu- 
tory Diligence  on  the  part  of  Tucker. 
But  the  company  denies  that  the  acci- 
dent was  eaoeed  by  fallare  to  comply  with 
the  pruYlslon  of  said  article  o!  the  Code; 
affirms  that  It  was  caused  by  the  un- 
lawful acta  of  third  persons,  trespassers, 
wbo  invaded  the  premises  In  swarms, 
and  literally  pulled  down  the  sheds,  on 
the  afternoon  ol  the  12th  September.  1887. 
There  la  no  evidraiee  In  the  record  that 
treBpasflorB  were  present  on  this  day 
fn  greater  numbers  than  at  any  previ- 
ous time.  There  ts  no  proof  that  there 
was  ever  any  overpowering  force.  On  the 
contrary,  it  was  establisbed  tbatthesedep- 
redatdons  or  trespasses  were  the  effects  of 
individual  trespassers,  for  the  purpose  of 
Indlvldnal  gain.  Portlonsof  thelnclosures 
of  the  premises  were  down,  and  passage- 
ways were  left  oxten.and  thus  an  opportu- 
idty.  It  not  an  Invitation,  was  given  by 
the  defeudaot  for  trespassing.  There  Is 
some  controversy  about  notice  having 
been  given  to  the  defendaut  company 
through  its  agent  O'Connor,  as  to  the 
weakened  condition  of  the  sheds  caused  by 
taking  away  materials.  But  it  was  not 
necessary  to  serve  any  nottee  on  the  defend' 
ant  company.  It  was  bound  to  know  the 
condition  of  its  property.  Ignorance  of  its 
condition,  resulting  from  complete  lack  of 
proper  and  prudent  attention,  can  be  no 
excuse  for  anyaccidentcauaed  by  Itsweak- 
nesB.  The  law  makes  it  the  duty  of  the 
owner  of  a  bnlldlng  to  keep  It  in  proper  or- 
der, so  that  no  one  may  be  injured  by  It. 
An  inspecUon  of  the  building  would  have 
discloMd  the  acts  of  the  trespassers. 
Barnes  v.  Belme,  38  La.  Ann.  280.  In  this 
case  the  defendant's  standard  of  duty  was 
fixed,  and  Its  measure  defined  by  law.  It 
is  the  same  under  all  circumstances,  and 
its  omission  Is  negligence  per  ao.  There 
can  be  no  difference  m  principle  whether 
the  bnlldlng  has  been  made  unsafe  by  the 
agendes  of  tdme,  or  the  acts  of  trespassers 
which  It  was  In  tbe  power  of  the  owner  to 
prevent .  In  any  event,  and  under  alt  these 
circumstances,  it  Is  the  duty  of  the  owner 
to  keep  bis  building  In  that  condition  of 
safely  so  that  no  one  will  be  Injured  by  its 
fall.  Tbe  defendant  company  in  Us  brief 
says:  "The  man  in  charge, supposed  to  be 
Mr.  Paland,  was  among  tbe  killed,  and  of 
oourse  It  cannot,  therefore,  be  stated 
whether  be  took  part  in  the  demolition,  or 
iDviced  or  suffered  the  trespassers  to  do 
this  outrageous  act,  or  whether  he  tried  to 
prevent  It.  If  he  was  a  party  to  the  act. 


or  a  silent  by-stander,  suffering  it  to  be 
done  without  resistance,  and  if  the  plain- 
tiff was  not  an  actor  in  the  proceedings^ 
and  was  harmlessly  walking  by  at  the  time 
wlthontknowledgeof  thedanger,then  de- 
fendant Is  liable  under  the  law. "  Tbe  de- 
fendant company  did  not  exhaust  Its 
duties  In  the  appointment,  If  one  was 
made,  of  a  party  to  watch  tbe  sheds.  An 
efficient  protection  of  the  sheds  was  re- 
quired.such  as  to  prevent  them  from  being 
put  la  a  dangerous  condition.  The  sheds 
Infactwere  practically  abandoned  to  their 
fate.  There  Is  nu  evideuce  to  connect  plain- 
tiff's basband  with  the  trespassers.  He 
was  harmle«sly  walking  on  the  banquet, 
without  knowledge  of  the  danger.  The 
owner  must  know  the  condition  of  his 
property,  and  the  company  was  aware  of 
thes*!  ti'espasses,  and  the  effect  they  bad  to 
weaken  the  buildlugs.  It  was  Its  duty  to 
warn  the  pnbllc  ch  danger.  There  Is,  In 
oar  opinion. not  the  slightest  donbtof  tbe 
responsibility  of  tbe  defendant  company, 
but  we  think  the  amount  of  damages  al- 
lowed by  thejury  Is  too  large.  Thehusbund 
of  theplaintlftwasinbad  health.  Hewas 
53  years  of  age.  Ue  had  been  out  of  em- 
ployment for  one  year.  His  oeenpation 
was  that  of  steward  on  a  steam-boat  dnr^ 
Ingtbeboating  season,  and  he  earned  from 
97S  tu  $80per  month  when  employed.  His 
deatb  was  Instantaneous,  and  therefore 
only  actual  damages  are  claimed  for  the 
pecuniary  loss  sustained  by  plaintiff.  Un- 
der these  circnmstancea,  we  think  (2,600 
win  be  a  Just  and  proper  amount  to  allow 
for  the  pecuniary  loss  suffered  by  plalntUT 
Intbedeathofherhusband.  Thejudgment 
appealed  from  Is  therefore  amended  so  as 
to  give  the  plaintiff  the  sum  of  $2,500  aa 
damages,  and  In  all  other  respects  It  la 
affirmed,  plaintiff  to  pay  costs  of  appeal. 

BAsuing  rsfosed. 


State  v.  Watson. 

(Aippmu  Oourt  of  Louisiana.  Iby,  188%  4t 
La.  Ann.) 

WODHDniO— iHDICTMBlfT— AlDSB  BT  PUU  OV 

GCILTT. 

1.  In  pleading  gnllty  to  an  indictment,  the  d»- 
tetdant  ooDfesaes  hlowMf  gnUXj  in  manner  aid 
form  as  ohurgad  la  tbe  indictment,  and.  If  the  In- 
dictment cbBrge*  no  olfanH  agalnBt  tbe  law,  none 

is  coDfessed. 

2.  Wlien  the  Indictment  charged  the  defendant 
with  "feloniouslv"  inflicting-  a  wound  less  than 
ma;bem,  and  omitted  tbe  statutory  deflnitton  of  the 
offense,  held,  that  no  judgment  could  be  entered 
upon  the  plea  of  guilty,  as  tbe  indictment  charged 
no  offense  against  the  law.  The  law,  to  make  the 
inflicting  of  the  wbund  an  offense,  requires  that  It 
must  be  done  maliciously  and  wiUfuUy. 

8.  Tbe  word  **  feloniously  "  is  not  eqalvalent  la 
meaning  to  "willftilly  and  malli^asly.^  Ithas  no- 
well-defined  meaning  in  American  law,  hot  Is  used 
in  tbls  state  to  describe  more  particularly  offensea 
wbi<dt  were  felonies  at  common  law,  or  of  oftensee 
of  gravity  which  are  declared  felonies  by  statute 
^w. 

4.  Tbe  offense  charged  against  defendant  was 
not  felony  at  common  law,  nor  has  it  been  made 
one  by  statute. 

5.  Offenses  mast  be  charged  in  the  words  of 
tbe  statute  which  describe  them,  or  in  words  which 
convey  the  clear  meaning  of  the  language  used  la 
the  statute. 

{0uUabu»  by  the  Court)        ^  . 
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Appeal  from  district  court,  parish  of  St. 
Landry;  Lewis,  Judge. 

Keneth  Balllis,  for  appellant.  Walter 
E.  Rogers,  Atty.  Gen.,  for  the  State. 

McEnbrt,  J.  The  defendant  was  Indict- 
ed for  feloniously  inflicting  a  wound  lens 
than  mayhem.  The  words"  willfully  "and 
"maliciously."  In  Act  17  of  1888,  which  are 
used  to  def4crlbe  the  offense,  were  omitted 
from  the  Indictment.  Tbedefendant  plead- 
ed guilty,  and  thereafter  filed  a  motion  In 
arrest  of  Judgment,  the  first  ground  of 
which  la  thatnojudgment  could  be  entered 
on  the  plea,  as  the  Indictment  chained  no 
cflense  known  to  the  laws  of  Louiefana. 
The  state  appealed  from  the  Judgmentsus- 
tainlng  the  motion,  and  alleges  that  the 
plea  of  guilty  cured  all  defects  in  the  indict- 
ment, and  that  the  word  "fdontonsly" 
was  equivalent  to  the  words  ''willfully 
and  maliciously,"  found  In  the  statute. 

By  a  plea  of  guilty  the  defendant  con- 
fesses himself  guilty  In  manner  and  form 
as  charged  in  the  Indictment,  and.  If  the 
Indictment  charges  no  offense  against  the 
law.nonelaconfesBed.  lWhart.Orlm. Law, 
f  682.  " Feloniously"  Is  a  technical  word, 
which  was  essential  in  every  indictment  at 
common  law  which  charged  afelony,  which 
occasioned,  on  conviction,  a  forfeiture  of 
lands  or  goods,  to  which  was  superadded 
other  punishment.  In  American  law  Itbas 
no  well-defined  meaning,  but  It  la  used  in 
this  state  to  designate  offenses  whl(^ 
were  declared  a  felony  at  common  law,  or 
offenses  of  considerable  gravity,  which  are 
declared  felonies  by  statute. 

The  offense  with  which  the  accused  la 
charged  Is  a  statutory  offense,  and  It  was 
not  a  felony  at  common  law,  and  haa  not 
been  declared  one  In  the  statute.  The  use 
of  the  word  "feloniously "  In  the  indict- 
ment was  meaningless  and  surplusage. 
The  offense  charged  should  have  been  de- 
scribed in  the  words  of  the  statute,  or  In 
words  which  convey  the  clear  meaning  of 
the  language  used  In  the  statute.  State  v. 
Williams,  37  La.  Ann.  776.  The  plea  of 
guilty,  therefore,  entered  by  the  defendant, 
was  to  a  charge  of  Inflicting  a  wound  lees 
than  mayhem,  not  punishable  under  the 
law,  unless  It  was  done  willfully  uid  ma- 
liciously. 

In  Indictments  where  It  Is  necessary  to 
use  "feloniously"  to  designate  the  offense 
as  a  felony,  the  omission  of  the  words 
"with  malice  aforethought"  will  not  be 
supplied  by  the  employment  of  the  word 
"feloniously."  IWliart.Crlm.Law,§399.  It 
has  been  held  In  anindlctmoit  for  arson.  In 
which  the  defendants  were  charged  with 
feloniously  setting  flre  to  a  bam,  that  the 
word  "feloniously"  did  not  supply  the 
omiseion  of  the  word  '•maliciously;"  and 
also,  when  a  statute  makes  criminal  the 
doing  of  an  act  "  willfully  and  uihUcIous- 
ly,"  It  Is  not  sufficient  for  the  Indictment 
to  charge  that  It  was  done  "feloniously." 
Id.  §  401,  note. 

We  are  of  the  opinion  that  the  word  "  fe- 
Ioniou8ly,"u8ed  in  the  Indictment,  Is  notan 
equivalent  to,  nor  Is  It  synonymous  with, 
the  words  "willfully"  and  "maliciously," 
In  Act  17  of  1888,  which  describes  the  of- 
fense of  inflicting  a  wound  less  than  may- 
hem, and  that  the  Indictment  does  not 
chaiye  an  oftuise  punishable  under  the 


laws  of  the  state,  and  no  Judgment  could 
be  entered  upon  the  plea  of  gimty* 
Judgment  afllnned. 


Succeesifin  of  Mubrat. 
(Shtprvme  Court  of  LouMema.  Dea  1A,  1889.) 

DSSCBXT  AKD  DlSTBIBtJItON'— LuBILimS  OF  HstU 

—BviDEiroB—DocuMBSTB— Wilis— BBQumiTEs. 

1.  An  heir  has  the  right  to  be  discharged  from 
the  paymeDt  of  his  ancestor's  debts,  out  of  his  own 
property,  by  abandoning  the  effects  of  his  ances- 
tor's succession  to  his  creditors;  the  right  of  pre- 
serving the  identity  of  his  own  property  from  that 
of  his  ancestor's  sacoession;  anatiierigatof  olaim- 
Icg  out  of  the  ancestor's  succession  the  debts  that 
are  due  to  him  therefrom;  buttodoaohemasbsafe- 
guard  his  acceptance  of  the  aucoeulon.  by  a  clear 
and  distinct  reserratlon  of  the  bencAt  oc  luven- 
tory. 

8.  Apartr.lnofleriogvrlttendocamentslaevl- 
denoe,  has  the  right  to  restrfot  their  effect  as  ert- 
denoeto  a  droits  purpose,  and  la  notoompelladto 
offer  them  for  wbaterer  th^  may  be  worta  as  evir 

denoe. 

8.  Articles  1591  and  1695  of  the  Civil  Cktde  em- 
ploy the  word  "testaments"  in  its  generic  sense, 
and  the  law-maker  intended  it  should  oonvey  tbe 
idea  that  the  several  formalities  which  are  reqnlred 
in  the  confection  of  differest  testaments  mnst  bo  ob- 
aerved  therein  "reBpeciively, "  and  not  "collective- 
ly." Thelawdoesnotmakeitthedutyof  notaries  to 
atato  the  oualifloationa  of  witneasea,  In  the  sense  of 
Bev.  CiTUCode, art lS91;butltdoea make ittheir 
duty  to  state  thoir  qnaUfloations,  In  the  sense  of 
lA.  art  1578. 

4.  It  is  a  sacramental  requirement  of  a  notarv 
that  he  shall  make  ezprem  mention  of  all  formali- 
ties having  been  fnlfliled,  but  not  that  they  were 
done  at  one  time,  and  without  tumingaaide  to  oth- 
eracta.  But  only  those  formalittoB  wUoh  Braspao- 
ified  in  article  157S  are  referred  to, 

(Syllalnw  by  the  Court.) 

Appeal  from  civil  district  court,  parish  ot 

Orleans;  Ellis,  Judge. 

Motse  A  Cabn  and  Feltx  J.  DreytbuSt  tor 
appellant.  A.  J.  Lewis,  for  appellee. 

Watkins,  J.  Mrs.  Bridget  Murray,  wife 
of  George  Graver,  died  In  the  city  of  New 
Orleans  ontbelSth  of  November,  1888, leav- 
ing a  nnncupatlre  testament,  which  was 
received  bypnbllc  act.  This wIlllBCouched 
In  the  following  terms,  vix.:  "State  of 
Louisiana,  City  of  New  Orleans.  Be  it 
known  thatonttals  ninth  day  of  December, 
elghtem  hundred  and  eighty  fonr.  I»  Al- 
phonse  Bamett,  a  notary  public.  In  and 
for  the  city  and  parish  of  New  Orleans,  daly 
commissioned  and  sworn,  did,  at  the  re- 
quest of  Bridget  Murray,  wife  of  George 
Grover,  proceed  to  her  residence,  at  the 
comer  of  Bienville  and  Burgundy  streets, 
in  the  second  district  of  this  city,  where  I 
found  the  said  Mrs.  Grover,  sound  In  mlod, 
memory,  and  understanding,  as  she  ap- 
peared to  me,  notary,  and  the  witnesaes 
hereinafter  named  and  undersigned,  and 
she  requested  of  me,  notary,  to  receive  her 
last  will  and  testament,  as  follows,  to-wit: 
'  My  name  Is  Mary  Bridget  Murray,  and  am 
a  resident  of  this  city.  I  have  no  father  or 
mother  living,  and  no  children.  Iglve  and 
bequeath  to  my  husband,  George  Grover, 
the  whole  of  my  property,  movable  and 
immovable,  I  may  die  possessed  of.  I  ap- 
point my  said  husband, Geoi^  Grover.my 
testamentary  executor,  with  seisin  of  my 
estate.  I  revoke  all  wills  and  testaments 
heretofore  made  byme.'  It  was  thus  that 
the  forgoing  wlU  was  dictated  to.  me,  uo- 
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tary,  by  the  testatrix,  to  the  underalgned 
notary,  In  presence  of  eald  witnesses,  and 
ihe  nudersl^ed  notary  did  write  It  down 
as  dictated  by  said  testatrix  In  presence  of 
said  wttoessee,  and  lecture  of  said  will  as 
dictate  and  written  taaTlns  been  given  by 
the  nndemlgaed  notary  in  a  loud  and  In- 
tetll^ble  voice,  to  the  said  testatrix.  In 
presence  of  said  wltnesBes,  as  she  declared 
to  me,  notary,  in  presence  of  said  witueeses, 
that  it  contained  her  last  will  and  testa- 
ment. In  which  she  persists.  The  whole 
was  done  at  onetime,  wlthoutlnterrnption 
or  tnmlnff  tislde  to  other  acts.  In  the  pres- 
ence of  Bald  w)tnee»es,  who  have  signed 
thdr  names  with  said  testatrix  and  me, 
notary;  the  witnesses  hereto  being  Reuben 
T.  Wheeler,  Joseph  Palllet,and  William  S. 
Mackay,  residing  In  this  city,  and  of  law- 
ful age.  The  name  of  Robert  erased,  aud 
that  of  Rpuben  Interlined,  app'd  before 
Bigniug ;  the  name  of  Mary,  Interlined  also, 
app'd  before  signing.    Maby  Grovbr. 

RUEBEN  T    WHEBI.ER.    JOSKPH  PAILLET. 

Wm.  S.  Mackat.  a.  Bahnett,  Not.  Pub." 
One  J.  G.  Spor.  upon  allegation  and  proof 
ol  the  incapacity  of  the  universal  legatee 
appointed  In  said  will  to  accept  and  per^ 
form  the  functions  of  executor,  applied  for 
and  obtained  the  probate  of  the  will,  and 
procuredanorderof  courtplaclng  said  uni- 
Teraal  legatee  In  possession  ol  the  proper- 
ty of  the  deceased.  Thereupon  Mrs.  Mar- 
garet Torr^ano,  alleging  herself  to  be 
the  surviving  sister  of  the  deceased,  of  the 
full  blood,  and  her  sole  legal  heir,  in  the 
absence  of  both  descendants  and  ascend- 
ants, Institated  this  suit  for  the  revocation 
of  the  will,  on  the  ground  that  it  contains 
certain  radical  ddecta  ol  form,  which  viti- 
ate ft,  and  make  it  an  absolute  nalUl7,and 
therefore  void. 

Tbe  various  alleged  defects  in  the  will 
are  set  out  with  great  particularity  and  in 
extenso  in  the  petition,  but,  as  they  are 
succinctly  snmmarlied  in  plalutifl's  brief, 
we  quote  them,  vlx. :  **  (1)  It  was  not  re- 
ceived  by  said  notary  In  the  presence  of 
three  witnesses  of  lawful  age,  and  residing 
In  the  place,  and  otherwise  comi>etent,  as 
required  by  law.  (2)  It  was  not  written 
by  said  notary  as  it  was  dictated,  and  in 
the  presence  o(  the  same  three  witnees^i. 
(3)  It  was  not  read  by  said  notaty  to  said 
testatrix  }n  the  presence  of  the  same  three 
witnesses.  (4)  It  was  not  signed  by  the 
testatrix  tn  the  presence  of  the  same  three 
witnesses  and  the  said  notary.  (6)  It  was 
not  signed  by  the  same  three  witnesses. 
(6)  TheactBtatefithetestatrixtobe'Bridg- 
et  Murray,  wife  of  George  Grover,'  and 
further  states  that  she  dictated  to  the  no- 
tary her  name  to  be  'Bridget  Murray,' 
whilst  the  act  Is  not  signed  with  that 
name,  but  Is  signed  *Maby  Ghotkb,'  an  en- 
tirely different  name.  (7)  The  Interlinear 
tlon  of  the  word  'Mary'  before  the  word 
'Bridget,' on  the  first  page  of  said  act,  was 
made  after  the  signing  and  concUislon  of 
the  will,  as  is  shown  by  the  Interlineation 
mnning  irregularly  between  the  ruled  Hues 
of  tbe  writing  paper  and  the  scrawled  sig- 
nature 'Mary  Grover,'  and  was  nether  dic- 
tated nor  approved  by  the  testatrix.  (8) 
Tbe  erasure  of  the  word  'Robert,'  and  the 
interlineation  of  the  word  'Reuben,'  were 
not  approved  by  tbe  testatrix,  and  show 
two  (mierent  j^ersons,  and  appearing  at 


different  times,  and  of  whom  only  one  has 
signed  his  name.  (9)  The  three  persons 
who  signed  their  names  are  not  the  three 
witnesses  referred  to  in  the  caption  or  at 
the  end  of  the  will,  and  were  not  all  present 
as  witnesses  when  the  will  wcw  received, 
dictated,  written,  and  signed,  conUiiuoos- 
ly;  and  the  act  does  not  show  who  were 
the  three  witnesses.  (10)  The  act  does  not 
make  proof  by  itself  of  a  strict  compliance 
with  all  the  legal  i-equlsltes,  but  does  show 
on  its  face  aU  of  said  Ulegalttles.  (11)  All 
the  legal  requisites  were  not  done  at  one 
time,  without  Interraption  and  wltboat 
turning  aside  to  other  acts,  and  %acb  tor- 
mallties  as  were  observed  were  done  at 
different  times." 

We  will  discuss  these  various  objectloxui 
neriatim,  and  In  the  order  foregoing, 

1.  Preliminary  to  the  dlscuHslon  ol  the 
merits  are  theexceptlons  of  George  Grover, 
beneflciaiy  under  tbe  mooted  will,  and  two 
bills  of  exceptions  retained  by  him  daring 
the  trial: 

(a)  The  exceptions  are:  (1)  That  the 
petition  contains  inconsistent  demands, 
and  falls  to  aver  any  Injury  as  resulting 
from  the  alleged  errors  in  the  copy  of  the 
wltl;  (2)  that  It  Is  vague,  general,  and 
Indefinite:  (3)  that  it  shows  no  cause  of 
action :  (i)  that  the  plaintiff  must  dther 
accept  or  reject  the  suecraslon  of  the  de- 
ceased, absolutely  and  unequivocally,  and. 
In  case  she  accepts,  such  acceptance  must 
be  with  or  without  the  benefit  of  an  in- 
ventory, and  she  cannot  assume  an  equiv- 
ocal position,  so  "  as  to  rec^ve,  If  there  Is 
anything  .to  receive,  and  yet  not  be  llabls 
if  there  is  any  liability."  These  exceptloos 
were  overniled  by  the  Judge  s  quo,  and 
the  language  of  the  i>etltlon,  though  soine- 
whatguarded,is  sufficient  for  his  so  doing. 
It  Is  that  the  petitioner  "Is  the  sole  legal 
heir  of  said  deceased,  [and]  that,  In  so  far 
as  she  may  have  a  right  to  do  so,  [she]  ac- 
cepts the  succession  of  said  deceased,  with 
the  benefit  ol  inventory,"  etc.  This  Is  fol- 
lowed by  a  prayer  to  the  effect  that  the 
will  and  the  probate  be  annulled  and  set 
aside,  and  "  that  petitioner  be  recognised 
as  the  sole  legal  heir  of  saJd  deceased,  un- 
der the  benefit  of  inventory,  and,  as  such, 
entitled  to  the  entire  estate  of  said  de- 
ceased, after  the  payment  of  debts,  if  any 
there  be,"  etc.  The  object  had  in  view  by 
the  petitlonw  was,  doubtless,  to  presesre 
the  benefit  of  being  liable  tor  the  charges 
and  debts  of  the  succession  only  to  the 
value  of  the  succession  effects.  Rev.  Civil 
Code,  arts.  1032,  1054.  The  Code  defines 
"  Buccesslon  "  to  be  the  transmission  of  the 
rights  and  obligations  of  the  deceased  to 
the  heirs.  Id.  art.  871.  It  is  matter  of  no 
consequence  whether  the  propei-ty  exceed 
the  charges,  orthechargesexoeed  the  prop- 
ertv,  or  whether  the  deceased  left  charges 
without  property.  Id.  art.  872.  The  right 
of  an  heir  to  be  discharged  from  the  pay- 
ment of  his  ancestor's  debts  outot  hlsown 
property,  by  abandoning  the  effects  of  his 
ancestor  to  his  creditors,  the  right  ol  pre- 
serving the  Identity  of  his  own  proper^, 
as  well  as  the  right  of  claiming  out  of  the 
ancestor's  succession  the  debts  that  are 
due  to  blm  from  It.  are  all  valuable  rights, 
and  petitioner  had  the  clear  legal  option 
to  saf^uard  them  as  she  did  in  accepting 
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(b)  TbedemandsotherpetltlonareaUof 
like  tenor,  and  tend  to  tbe  same  coneluBlon, 
— the  nullity  of  the  will.  They  do  not  ae- 
eall  the  will  for  any  Inherent  defects,  bat 
as  noil  for  vices  of  form.  They  appear  to 
na  to  be  perfectly  consf stent,  and  free  from 
ambleiilty,  and  set  out  a  cause  of  action. 

(c)  The  dtfendant'sexceptlonB  are  taken 
to  the  rulings  of  the  Judge  In  permitting 
the  plaintiff  to  restrict  the  effect  of  certain 
wri  tten  instruments  offered  in  evidence  to  a 
definite  purpose;  his  position  being  "that 
the  documents  must  go  In  for  all  tbey  are 
■worth  as  evidence."  It  Is  elementary  that 
a  written  Instrument  Is  only  binding  upon 
parties  and  prlTleli  to  it,  and  third  persons 
are  not  estopped  from  assailing  or  con- 
tradicting its  recitals.  In  this  Instance 
plaintiff's  claim  is  that  Bridget  Murray's 
will  Is  null,  and  she  is  her  sole  heir.  If  It 
were  true  that  the  plaintiff  was  bound  to 
offer  and  file  the  will "  lor  all  it  is  worth  aa 
evidence,"  and  could  not  be  permitted  to 
restrict  the  offer  to  a  certain  purpose,  that 
would  be  an  end  of  the  case;  because  It  is 
a  fundamental  rule  of  evidence  that  a  par- 
ty Is  bound  by  the  testimony  be  places  on 
record  in  his  own  behalf.  Plaintiff  had  the 
•judeniable  right  to  offer  the  will  for  the 
purposes  of  rem  ipsam,  as  the  commence- 
ment of  proof,  and  with  a  view  of  exhibit- 
ing to  the  court  Its  defects  and  informali- 
ties. If  this  were  not  a  correct  rule  of  evi- 
dence, how  could  fraud  or  simulation  In 
written  contracts  be  shown  by  parol  evi- 
dence? We  think  the  Judge  a  qao  ruled 
correctly. 

2.  The  Judge  of  the  lower  court  main- 
tained the  plaintiff's  first  ground  of  objec- 
tion to  the  will,  annulled  it.  and  held  her 
to  be  Bridget  Murray's  sole  legal  heir, 
and,  as  such,  entitled  to  be  placed  In  pos- 
session of  the  property  left  at  her  demise. 
From  his  elaborate  and  carefully  consid- 
ered opinion,  it  appears  that  he  rested  his 
conclusions  upon  what  was  said  on  this 
subject  in  Succession  of  VoUmer,  40  La. 
Ann.  587.  4  South.  Bep.  254,  and  Wel^k  v. 
Heure.  41  La.  Ann.  — ,  6  South.  Rep.  528. 
and  the  various  authorities  therein  cited. 
Tbe^avAmenortheJudge'sopinton  is  con- 
talnedln  thefollowingparagraph.viz:  "In 
this  case  the  legal  capacity  of  the  three 
witnesses  named  appears  only  from  the 
declaration  of  the  notary,  'the  witnesses 
!:ereto  •  •  •  residing  in  this  city,  and 
of  lawful  age.*  It  is  true  the  names  Beu- 
ben,  Joseph,  and  William  Indicate  males, 
but  there  Is  nothing  to  indicate  their  age 
as  beingoversixteen  years,  orthat  they  are 
not  Insaneor  deaf  ordurabor blind,  orthat 
theyarecapableofexerclHfngclvilfunctloQs, 
unless  we  accept,  as  such  indication,  the 
declaration  of  the  notary  that  they  reside 
In  this  city,  and  are  of  lawful  age.  Under 
the  decisions  above  quoted,  the  notary  is 
not  the  Judge  as  to  these  requirements, 
and,  on  the  pain  of  nullity,  it  was  his  duty 
to  mention  explicitly  the  qualifications  of 
the  witnesses,  in  order  that  same  might  be 
determined  by  thecourtin  the  probate  and 
execution  of  the  will.  Age  and  residence 
are  only  two  of  the  wven  quallflcatloos  re- 
quired by  lawfor  nuncupative  testaments, 
and  nothing  can  be  left  to  Inference  or 
proof  dehors  the  face  of  the  will  Itself." 
As  a  foundation  on  which  to  rent  this 
proposition,   the  Jodge  previously  an- 


nounced the  opinion  that  "the  nuncupa- 
tive will,  by  public  act,  must  make,  of  Itself 
and  on  its  face,  full  proof  that  every  re- 
quirement of  the  law  for  the  execution  of 
testaments  In  this  form  has  been  compiled 
with.  One  of  the  requirements  of  the  law 
is  that  the  three  witnesses  in  whose  prea- 
ence  the  will  must  be  recdved  and  executed, 
and  who  must  sign  the  act,  shall  have  the 
legal  capacity  defined  in  Ber.  Civil  Code, 
arts.  1591. 1592, 1594." 

We  are  of  the  opinion  that  our  learned 
brother  of  the  lower  court  has  mistaken 
the  true  import  of  Rev.  Civil  Code,  art. 
1691  et  seq.  In  Succession  of  Voltmer,  su- 
pra, we  said  ol  the  testament  nnderconsld- 
eratlon,  which  was  in  the  nuncupative 
form,  by  public  act:  "The  charge  against 
it  is  that  It  does  not  set  forth  that  the 
three  witnesses  are  residents  of  the  pariah 
of  Orleans,  but  that  they  are  competent 
witnesses.  The  omission  Is  fatal.  The  no- 
taiy  is  required  by  law,  under  pain  otnuUlty 
of  the  act,  to  express  specifically  every  mate- 
rial fact  constituting  the  competency  of 
himself,  and  of  the  officiating  witnesses, 
under  the  law,  in  that  respect,  and  also 
every  formality  observed  in  the  execution 
of  the  will.  The  act  must  make  full  proof 
on  Its  face  of  every  element  necessary  to  itfi 
validity,  as  no  evidence  is  admissible  to 
supply  any  deficiency. "  The  language  in 
which  that  opinion  la  couched  Is  car^lly 
selected,  and  pertinent  to  the  question 
under  consideration,  and  it  was  whether 
the  will  was  valid  in  that  particular  form ; 
for,  though  it  might  have  been  Invalid  as 
anuntupHtive  testament  received  by  public 
act,  It  might  have  been  valid  in  some 
other  form.  Id.  art.  1690.  As  It  was  a 
question  of  form  only,  we  must  look  to  the 
articles  of  the  Code  which  prescribe  the  es- 
sential formalitleB  for  this  particular  kind 
of  testament.  Now,  we  find  in  article  157S 
tiilsdeclaratlon:  "The  nuncupative  testa- 
ments by  public  act  must  be  received  by  a 
notary  public.  In  the  presence  of  three  wit- 
nesses residing  in  the  place  where  the  will 
is  executed,  or  ol  five  witnesses  not  resid- 
ing in  the  place.  This  testament  must  be 
dictated  by  the  testator,  and  written  by 
the  notary  as  It  is  dictated.  It  must  then 
be  read  to  the  testator  In  presence  of  the 
witnesses.  Express  mention  Is  made  of 
the  whole,  observing  that  all  thoseformaU 
tties  must  be  fulfilled  at  one  tlmn,  without 
interruption,  and  without  tnmlngaslde  to 
other  acts. " 

The  guarded  language  of  our  opinion  in 
Succession  of  Vollmer  was  aptly  chosen, 
and  properly  limited  to  the  question  of  the 
special  qualification  of  witnesses  to  a 
nuncupative  testament  by  public  act,  on 
the  score  of  their  residence  In  the  place 
where  same  was  executed,  that  being  the 
only  one  Involved  in  that  case.  Hence  we 
said  that  the  notary  Is  required  **to  ex- 
press specifically  every  material  fact  con- 
stituting the  competency  of  himself,  and  of 
the  ofiiciating  witnesses,  under  the  law,  In 
that  respect,  and  also  eveiT  formality 
observed  In  the  execution  of  the  will." 
Italics  are  ours.  There  la  no  other  formalt- 
ty  in  tiie  execution  of  a  nuncupative  will 
by  a  public  act  than  those  enumerated 
in  Id.  art.  1678.  In  Welck  v.  Heure  we 
merely  quoted  what  was  said  on  the  sub- 
ject in  Succession  of  Yollmer  with  approv- 
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al,  -wltboat  announcing  EDytfainK  new  or 
additional,  for  that  was  a  similar  case. 

It  will  be  observed  that  the  articles  of  the 
Codesacoeedlng  article  1580treatof  thennn- 
capatlve  testament  under  private  signa- 
ture, the  mystic  or  sealed  testament^  and 
the  olographic  testament,  and  designate 
the  requisites  of  each.  They  are  followed 
by  articles  containing  general  provisions 
which  are  applicable  alike  to  all.  Among 
tbtsnnmberts  article  1591,  which  declares 
that  certain  designated  persona  "are  ab- 
solutely incapable  of  being  witnesses  to 
testaments," — not  to  the  nuncupative  tea- 
tament  by  public  act  alone,  but  to  tes- 
tamentalngeneral.  In  thlsand  subsequent 
articles  the  plural  noun  "testnuents"  Is 
employed  in  a  generic  sense,  to  Indicate 
the  applicability  of  the  principle  to  all; 
and  the  provisions  of  article  1595  must  be 
so  construed,  for  It  declares  that  the  "for- 
maUtlee  to  which  testaments'*  are  subject 
"by  tbe  provisions  of  the  present  section 
muBt  be  observed;  otherwise  the  testa- 
ments are  null  and  void."  We  think  It 
erroneous  to  conclude  therefrom  that,  in 
order  to  be  ralld.a  nuncnpatiretestament 
received  by  public  act  should  clrcnmatan- 
tially  recite  full  compliance  with  all  the 
turmalltlefl  that  are  prescribed  In  that  sec- 
tion ;  on  tbe  contrary,  we  think  such  atee- 
taraent  would  be  utterly  null  and  void,  if  It 
did  reritethem  all.  Forlnstance,  articlelBSS 
provides  tha  t  the  olographic  testament, "  in 
orderto  be  valid,  most  be  entirely  written, 
dated,  and  signed  by  the  hand  of  the  testa- 
tor.** That  Is  one  of  the  formalities  to 
which  testamentaaresubject  by thepro.vis- 
lons  of  that  section,  yet  It  Is  completely  at 
variance  with  those  required  for  the  valid- 
ity ol  nuncupative  testaments  received  by 
public  act,  which  are  likewise  provided  for 
by  thatsectlon.  This  Is  sufficient  to  show 
that  article  1595  em  ploys  the  word  "  teeta- 
ments"  In  its  generic  sense,  and  that  the 
law-giver  Intended  It  should  convey  the 
Idea  that  the  several  formalities  which  are 
required  in  the  confection  of  different  kinds 
of  testaments  must  be  observed  therein  re- 
spectively, and  not  collectively.  Article 
1591  Is  in  the  same  cat^ory,  and  it  Is  clear 
to  our  minds  that  it  does  not  specify  any 
formality  to  which  testaments  are  subject, 
bat  simply  declares  what  persons  are  ab- 
Bolately  Incapable  of  being  witnesses  to 
testaments  In  general.  If  this  article  has 
received  a  proper  interpretation  at  the 
hands  of  oar  learned  brother  of  the  lower 
court,  the  law  has  entailed  upon  notaries 
a  great  hardship — the  periormance,  Indeed, 
of  an  utter  Impossibility— in  requiring 
that,  on  pain  of  nullity,  they  shall  specific- 
ally state,  in  acts  executed  by  them,  all  the 
facts  which  tend  to  negative  the  dlsqualitl- 
eatlons  of  witnesses  mentioned  In  that  arti- 
cle; for  how  could  a  notary  know  that  a 
witness  was  more  or  less  than  16  years  of 
age,  or  waslK>  deaf,  dumb,  blind,  or  Insane 
thatfae  was  Incapable  of  belnga  wltnessto 
a  testament?  By  what  means  could  he 
determine  what  persons  are  dleqaallfledby 
the  criminal  law  from  exercising  civil  fuuc- 
tlona?  Such  an  Interpretation  waacertaln- 
ly  not  Intended  by  our  opinion  in  Succes- 
sion of  VoUmer.  When  It  was  said  that 
"the  notary  is  required  by  law,nnder  pain 
of  nullity  of  the  acl^  to  express  apeciacally 
every  material  fact  constitatlng  the  com- 
T.7so.no.4 — 9 


pertency  •  •  •  ol  tha  officiating  wit- 
nesses, ander  the  law,  in  that  respect, "  It 
was  not  tntraded  to  convey  the  Idea  that 
It  was  the  duty  ot  the  notary  to  state 
"every  materisd  fact",  conatitnting  thfdr 
competency  in  every  respect,  or  tnat  be- 
should  state  "every  material  fact"  neces- 
saT7  to  negative  their  disqualifleation  la 
every  respect.  Suffice  it  to  say,  broadly, 
that  the  law  does  not  m  ake  it  the  duty  of  no- 
taries tostate  thequallficationsof  witness- 
es in  the  sense  of  Bev.  Civil  Code,  art  1581, 
but  It  does  make  It  their  da^  to  state 
their  qnallflcationi  In  the  eesiee  of  Id.  art, 

1578. 

3.  The  recitals  of  the  will  are  as  follows, 
vis.:  "And  the  nnderalgned  notary  did 
write  if—the  will—"  down,  as  dictated  by 
said  testatrix.  In  presence  of  said  wltneea- 
es. "  This  statement  folly  answers  plain- 
tiff's second  charge,  and  satisflee  Uie  laur 
In  this  regard. 

4.  The  recitals  of  the  will  aref  nrther  to  the 
effect  that  "lecture  of  said  will,  as  dictat- 
ed "  and  written,  having  been  given  by  the 
**  undersigned  notary.  In  a  loud  and  intelligi- 
ble Toloe,  to  the  said  testatrix,  in  the  pres- 
ence of  said  witnesses, "  etc.,  and  they  an- 
swer the  third  charge,  and  likewise  satisfy 
the  law.  The  word  "  lecture  "  Is  to  be  un- 
derstood in  thesenseof  "reading."  Thatls 
the  English  of  it. 

5.  Thewmfartherrecltestbat"thewhole 
was  done  in  the  presence  of  said  witnesses, 
who  have  dgned  their  namee.  with  said 
testatrix,  and  me,  said  notary."  This  re- 
cital sufflclenUy  answers  the  idalntlfTs 
fourth  charge,  and  also  the  law. 

6.  The  plaintiff's  flftb  charge  against  the 
will  Is  that  it  is  signed  by  Mary  Urover  as 
testatrix,  while  the  body  of  the  act  states 
the  testatrix  to  be  Bridget  Murray,  wife  ol 
George  Orover,  an  entirely  different  person 
to  all  appearances.  The  act  states  that 
"I,  Alphonse  Bamett,a  notary  public,  did, 
at  the  request  of  Bridget  Murray,  wife  m 
George  Grover,  proceed  to  her  residence, 
where  I  found  the  asid  Mrs.  Grover 
•  •  *  as  she  appeared  to  me,  notary, 
and  the  witnesses,  and  she  requested  me, 
notary,  to  receive  her  last  will  and  testa- 
ment, as  follows,  to-wit:  'My  name  is 
Bridget  llnrray.  •  •  •  I  give  and  be- 
queath to  my  husband.  George  Grover,  the 
whole  of  myproperty.  •  •  •  I  appoint 
my  said  husband.  Qeoige  Grovw,  my  tes- 
tamentaryexecutor,*"  etc.  From  thefore- 
golngrecltalsit  Isclearthat  "Bridget  Mar- 
ray,  wife  of  George  Grover,"  and  "Mrs. 
Grover,"  are  one  and  the  same  peraon. 
Then  we  hare  "Bridget  Murray"  for  the 
maiden  name  ol  the  testatrix,  and  GroTW, 
the  name  of  her  husband.  But  the  orig- 
inal act  shows  the  liiterilneatlon  of  the 
name  "Mary"  before  "Bridget,"  and  tbe 
sentence  made  to  read  thus :  "My  name  is 
Mary  Bridget  Murray"  or  Mary  Bridget 
Grover,  she  being  the  wife  of  George  Gro- 
ver. Now,lt  maybe  perfectlytmetiiat  the 
testatrix  at  first  dictated  her  name  as 
"  Bridget  Murray,  wife  of  Geoige  Grover, " 
yetwhen  Itwas  read  to  her.  In  the  presence 
of  the  witnesses,  she  doubtless  Invited  the 
notary's  attention  to  the  fact  that  her  full 
maiden  name  was  Mary  Bridget  Murray; 
and.  In  affixing  her  signature  to  the  act, 
■he  donbtiees  appended  that  <A  "Mary 
Orover,  *  as  the  one  by  her  nioc;t  need  ^ir- 
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iDir  ber  mamed  lire,  instead  of  her  maiden 
name.  In  tall  conflrmatlnD  of  that  fact, 
we  find  it  stated  In  tbe  body  of  the  will 
and  Immediately  over  theBlB:nature'*Mary 
GroTer,"  these  words,  viz.:  "The  name  ot 
Mary  Interlined.  aJao  app'd  before  sl^n- 
Ings**  We  do  not  think  there  is  any  rea- 
sonable doubt  of  the  fact  that  "Bridget 
Murray,  wife  of  George  Grover,"  "Mrs. 
Grover,"  "Mary  Bridget  Murray,"  and 
"  Mary  Grover,"  are  the  names  of  one  and 
the  same  person.  This  objeetlun  of  plaln- 
tltr  is  not  good. 

7.  The  charge  that  tbe  interlineation  of 
the  word  "Mary,  "before  tbe  word  "Bridg- 
et," on  the  first  page  of  the  act,  was 
made  after  the  signing  and  conctuHlon  of 
the  will.  Is  not  borne  out  by  a  close  In- 
spection of  the  will,  which  Is  before  ns  In 
the  original.  Preceding  the  commence- 
,ment  of  the  clause  ol  the  will,  vis.:  "My 
name  Is,"  etc.»  there  is  an  entire  line  left 
blank,  and  in  this  apace  tbe  name  "Mary" 
Is  clearly  and  distinctly  written,  and  It 
does  not  bear  the  appearance  suggested. 

8.  The  chnrge  that  the  erasure  of  the 
name  "Robert,"  and  the  Interlineation  of 
the  name  "Reuben,"  were  not  approved 
by  the  testatris  and  show  two  dlfft-rent 
persona,  who  appeared  at  different  times, 
and  of  whom  only  one  has  signed  his  name, 
Is  not  borne  out  by  the  record.  In  the  be- 
ginning of  the  act  tbe  notary  states  that 
Mrs.  Grover  appeared  to  htm,  "and  the 
witneRRea  hereinafter  named  and  under- 
signed, "  and  at  the  conclusion  their  names 
appear  to  have  been  originally  stated  to 
be"Robert T.  Wheeler, Joseph  Pamet,and 
William  S.  Mackey ; "  but  the  name  "  Rob- 
ert,  **  in  the  original  act,  appears  to  bave 
beoisubseoinentlyerafted  and  that  oI"ReQ- 
ben"  interlined.  After  stating  the  names 
and  residence  uf  the  witnesses,  but  before 
l^e  signatures  of  the  testatrix  and  wit- 
nessee,  we  And  this  announcement,  viz.: 
"The  name  of  'Robert,'  erased,  and  that 
of  'Reuben'  Interlined,  app'd  before  sign- 
ing. The  name  of  '  Mary,'  interlined,  also 
app'd  before  signing."  This  afflrmatlve 
declaration  that  this  erasure  and  Interlin- 
eation occurred  before  the  signing  Isconclu- 
sive  proof  that  tbe  subsequent  affixing  of 
the  testatrix's  signature  to  the  will  Is  an 
approval  of  it.  Independent  of  the  written 
declaration  of  the  fact«  the  sobsequent 
signing  Is  a  conclusive  evidence  of  her  ap- 
proval. 

8, 10.  These  two  chargea  are  substantial- 
ly embraced  In  and  discussed  under  differ- 
ent preceding  paragraphs.  The  signifi- 
cance of  these  objections  Is  that.  In  plain- 
tiff's view,  the  then  witnesses  who  signed 
the  act  are  not  the  same  three  witnesses 
who  are  mentioned  In  the  act.  This  Is 
merely  a  verbal  criticism ,  or  play  on  words, 
growing  out  of  the  erasure  ot  the  name 
"Robert,"  and  the  substitution  and  Inter- 
lineation of  "Reuben  "  therefor.  They  are 
without  merit. 

11.  The  flual  charge  is  that  all  the  l^al 
requisites  were  not  done  at  one  time,  and 
without  turning  aside  to  other  acts.  It 
is  asacramental  requirement  ot  the  notary 
that  he  shall  make  "express  mention 
•  •  •  of  the  whole. "but  not  that  he 
shall  declare  that  all  those  formalities  had 
been  "fulfilled  at  one  time,  «  •  •  and 
withonttumlngasldetootheracti.'*  Ber. 


ClvHCode,  art.  1578.  His  failure  to  make 
such  a  declaration  in  the  wUl  la  not  a 
ground  ot  nullity.  Featherstone  v.  Rob- 
ius«)n,  7  La.  599 ;  Kellerv.  McCalop,  12  Rob. 
(La.)  639.  That  article  only  refers  to  tbe 
lormallties  which  are  therein  mentioned. 
All  of  thoee  (ormalltles  seem  to  have  been 
fnlOlled  at  one  and  the  same  time,  and  the 
act  furnishes  no  proof  that  be  turned  aside 
to  other  acts.  There  is  no  evidence  of  his 
havlngpreparedanyotheract.  Thlscbai^ 
must  share  the  fate  of  its  predecessors. 

A  consdentlons  and  painstaking  exam- 
ination of  the  lawand  evidence  appertain- 
ing to  this  case  has  brought  us  to  thecon- 
cluslon  that  the  Judgment  appealed  from 
Is  erroneous,  and  should  be  reversed.  It  la 
therefore  ordered  and  decreed  that  the 
Judgment  appealed  from  be  and  the  same 
is  annulled  and  reversed,  and  It  Is  now  or- 
dered and  decreed  that  the  demanrtR  of 
plaintiff  and  appellee  be  reiected,  at  ber 
cost  In  both  courts. 


State  t.  Caixegari. 

iSupnmt  Count  <t/  LouMana.  Hay.  1689.  41 
Xa.  Ann.) 

Cbihinal  Law— TaiAL— Prbbbsos  or  Accusal^— 
Impbacbmbut  ov  Witnbss— Mew  Tbiai. 

1.  The  presence  of  »  accused  in  coui-t  it  suf- 
flcieotlyshowo  by  a  mloate  entry  reading  as  fol- 
lows: "In  thU  case  the  prisoner,  F.  A.  C,  repre- 
sented by  bla  counsel,  Messrs.  S.,  D.  and  W.,  and 
tbe  district  attorney,  being  all  preaent  in  open 
court,  the  jury  oome, "  etc 

8.  An  attempt  to  Impeadi  theveradty  of  a  wit* 
neaa,  t^proTiog  tbathehad  previously  made  etate- 
meats  different  from  the  testimony  which  he  gave 
in  tbe  case  on  triaL  must  be  preceded  by  proper 
fouodation  to  put  tne  witness  on  his  guard,  and. 
If  the  statements  ascribed  to  him  had  been  made 
In  or  reduced  to  writing,  the  proper  fonndatton  Is 
In  the  production  of  tbe  wrl'tti^  nself ;  otberwiae. 
the  inquiry  must  be  anppreaaed. 

S.  There  Is  no  warrant  in  law  or  juriaprudenoe 
to  justify  counsel  of  an  aoonsed  to  take  tesUmony 
to  disprove  statements  of  tacts  by  the  trial  Judge 
in  a  bill  of  exception. 
{Syllabut  by  the  CourL) 

Appeal  from  district  court,  parish  ol  Cal- 
casieu; Read,  Judge. 

George  H.  Wells,  L.  J.  Ducote,  and  W.  F. 
Sob  wing,  tor  appellant.  Walter  H.  Bog-~ 
ers,  Atty.  Qen.,  for  the  State. 

FocHE,  .r.  Appeallngfrom  a  llfft  sentence 
predicated  on  a  conviction  of  murder  with- 
out capital  punishment, the  defendantsub- 
mlts  an  assignment  of  errors  and  three  bills 
of  exceptions.  In  the  assignment  ot  errors 
he  avers  that  the  record  does  not  show 
that  he  was  present  In  court  when  the  Jury 
rendered  their  verdict  In  his  case.  On  that 
point  hiB  counsel  argue  as  follows :  "But 
It  will  perhaps  be  contended  that  the  lan- 
guage of  the  trnnsciript,  on  page  87*  read- 
ing as  follows:  'In  this  case  tbe  prisoner, 
F.  A.  Callegarl,  represented  byhls  counsel. 
Messrs.  Hchwlng,  Dncote,  and  Wells,  all 
present  In  open  court,  the  Jury,  etc.,' — im- 
plies the  presence  of  the  prisoner  In  court. 
In  answer,  we  contend  that  tbe  adjective 
'air  In  the  above  sentence  refers,  not  to  the 
prisoner,  but  to  his  couned,  Messrs. 
Schwing,  Ducote,  and  Wells,  by  whom  he 
wusrepresented."  Butcounsel'squotatlon 
from  the  record  Is  materially  erroneous. 
The  entry  Is  In  the  following  words:  "la 
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this  ca«e  the  prlaoner,  F.  A.  Cal1e(?arl,  rep- 
Rflented  by  his  counsel.  MeBsre.  Srbwlnfir, 
Docote,  and  Wella,  and  the  district  attor- 
ney, all  being  present  in  open  court,  the 
Jury  duly  Impaneled  forthetrlaJ  of  thecase, 
«ome  Into  court,  and  tlirous:li  tbelr  fore* 
man  render  the  following  verdict.  •  ♦  • 
The  Jury  Is  discharged,  and  the  prleuna:  re- 
manded tojatl."  (Italics  are  ours,  show- 
ing the  words  omitted  In  connsel's  qnot»- 
tlon  from  the  record.)  Commentwould  be 
superfiuoiiB,  under  such  a  showing.  The 
correct  entry  does  show  the  presenraof  the 
accnsed  at  that  stage  of  his  trial,  and  that 
he  was  remanded  to  Jail. 

1.  The  first  bill  Is  leveled  at  the  Judge's 
overraltng  the  following  question,  pro- 
pounded on  cross-examination  to  a  lead- 
ing state  witness,  who  had  testified  that 
he  had  seen  the  homicide:  "IMd  you  not 
testify  ou  the  preliminary  examination  of 
the  accused  for  the  murder  of  Neyland,  re- 
ferring to  a  conTOTsatlon  between  younielf 
and  George  Bncher  which  occurred  in  the 
room  where  the  homicide  occurred,  that 
you  were  expecting  a  fight  with  said  Bn- 
cher, from  the  way  said  Bucher  talked  at 
the  time  ?  "  The  testimony  which  the  wit* 
ness  had  given  at  the  preliminary  exami- 
nation had  been  reduced  to  writing,  and  la 
annexed  to  this  bill,  but  It  was  not  hand- 
ed or  read  to  the  witness  at  the  time  that 
the  qneetloQ  was  pot  to  him,  or  at  any 
time  during  his  examination  and  cross-ex- 
amination, and  that  omission  Is  the 
CTonnd  on  which  the  Judge  rested  this  rul- 
ing. We  cannot  say  that  his  conclusion 
was  erroneous.  The  undoubted  purpose 
of  the  Interrogatory  was  to  Impeach  the 
veracity  of  the  w^ltncss,  and  to  weaken  hie 
testimony.  In  that  line  of  examination  the 
witnera  is  entitled  to  be  put  on  his  guard 
touching  the  previous  statement  which 
he  has  made;  and.  If  the  statement  Is  con- 
tained in  writing,  the  production  thereof 
Is  the  proper  foundation  lor  the  proposed 
Investigation.  Qreenleat,  In  his  -work  on 
Evidence,  formulates  the  rule  as  follows : 
"If  he  [the  wltnees]  is  asked,  generally, 
whether  he  has  made  representations  of 
the  particular  nature  stated  to  blm,  the 
coansel  will  be  required  to  specify  whether 
the  qnestioa  refers  to  representations  in 
writing,  or  In  words  alone ;  and.  It  the  for- 
mer is  meant,  the  inquiry,  for  the  reasons 
before  mentioned,  will  be  suppressed,  un- 
lessthewritingls  produced."  1  Greenl.  £v. 
S465.  See,  also,  Kosc.  Crlm.  Er.  (8th  Ed.) 
216.  It  appears  from  the  bill  that  while 
coDnsel  was  cross-examining  the  witness 
he  held  the  testimony  in  bis  hand;  and 
he  has  failed  to  adduce  any  reasons,  satis- 
factory to  the  legal  mind,  In  explanation 
of  bis  omission  or  refusal  to  submit  it  to 
the  witness,  for  his  examination  of  the 
statement  ascribed  to  him,  ascontalned  In 
that  document. 

2.  The  second  bill  Is  to  the  refusal  of  a 
new  trlaJ,  prayed  foron  thegroundof  new- 
ly>dlscovered  evidence,  which  consisted  of 
testimony  going  to  show  that  about  two 
hours  before  the  homicide,  during  a  quar- 
rel between  the  two»  the  deceased  had 
threatened  to  break  the  neck  uf  the  ac- 
cosed.  It  appears  from  the  hill  that  at 
the  moment  of,  or  Immediately  before,  the 
fatal  affray,  the  deceased  bad  madenodem- 
onstration  indicating  a  design  to  do  any 
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bodily  harm  to  the  accused,  but  that  he 
was  about  to  begin  a  dance  when  he  was 
shot  down.  Under  well-settled  law,  such 
a  showing  could  not  admit  of  proof  of  pre- 
vious tbreat«,  either  in  justification  or  In 
mitigation  of  the  act.  And  it  also  ap- 
pears, from  the  Judge's  statement  in  the 
bill,  that  the  newly-dlscnvered  evidence 
would  at  most  have  amounted  to  cumula- 
tive testimony,  as  other  witnesses  bad  on 
the  trial  testified  as  to  hot  words  and 
quarrels  between  the  parties.  That  dr- 
cumetance,  of  Itself,  was  sufficient  to  Jus- 
tify the  ruling  of  the  trial  Judge  on  the 
point.  State  v.  Fahey,  85  La.  Ann.  12; 
State  V.  Ryland,  S6  La.  Ann.  709;  State  v. 
Hanks,  39  La.  Ann.       1  South.  Rep.  468. 

8.  In  this  connection,  the  last  bill  dis- 
closes the  folio wlug  incident:  After  the 
refusal  of  a  new  trial,  counsel  for  the  ac- 
cused proposed  to  show  by  testimony  that 
the  trial  Judge  was  in  error  in  the  state- 
ment implied  In  his  reasons  for  r^tiiMng  a 
new  trial,  to  the  effect  that  there  had  been 
testimony  at  the  trial  on  the  subject  of 
threats  made  by  the  deceased  against  the 
life  of  the  accused.  The  Judge  very  prop- 
erly suppressed  such  an  investigation, 
which  finds  no  warrant  either  In  law  or  In 
Jurisprudence.  Until  otherwise  provided 
for  by  legislative  authority,  this  court 
must  be  guided  by  the  recitals  of  the  trial 
Judge  as  to  the  nature  and  scope  of  the  ev- 
idence submitted  to  the  Jury  during  the 
trial,  as  bearing  on  motions  for  new  trials 
predicated  on  evidence  alleged  to  be  newly 
discovered. 

Our  conclurion  Is  that  none  of  defdndp 
ant's  complaints  are  well  loundecL 

Judgment  affirmed. 


State  t.  Frank. 

(Supreme  Court  of  LmtMana.  ULay,  18S0.  41 !«. 
Ann.) 

BOBOULItT— IXDicnraKT. 
Ad  Indictment  which  oharges  an  oflender 
with  breaking  and  entarlne  a  store-houBe,  QBed  w 
B  dweUioe-honse,  in  which  a  person  was  at  the 
time  residlDg,  is  equivalent  to  charging  that  the 
offender  did  break  and  enter  a  dwelling-house,  a 
person  being  lawfully  therein;  and  such  indlot- 
meat  contains  the  essential  elements  of  the  crime 
of  bnt^lary,  and  Is  therefore  valid  and  sulDotonlh 
{Syltabuabythe  Court.) 

Appeal  from  district  court,  pazish  ot  St. 
Landry;  Lewis,  Judge. 

E.  P.  VoHMie,  for  appellant.  Walter  S. 
Mogersj  Atty.  Gen.,  tor  the  State. 

Watkins,  J.  The  solequeetion  presented 
by  this  appeal  arises  on  a  motion  In  arrest 
of  Judgment  filed  in  the  court  below,  and 
an  assignment  ot  error  filed  nere.  They 
are  to  the  effect  that  the  indictment  does 
not  charge  the  accused  with  breaking  and 
entering  a  house  which  was  at  the  time 
lawfully  occupied,  and,  therefore,  no  Judg- 
ment and  sentence  could  be  pronounced 
thereonfor  "breaking and enterlnga  dwell- 
ing-house In  the  night-time,  with  Intent  to 
kill." 

The  indictment  charges  that  "on  or 
about  the  1st  of  January,  1889,  Eugene 
Frank  did  unlawfully,  feloniously,  willful- 
ly, and  burglariously,  and  with  malice 
aforethought,  in  the  night-time,  br  ak  and 
enter  a  dwelling-house,  that  is  to  say,  a 
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store-houBe  used  as  a  dwetilng-liouae.  In 
wlitch  AdolpheChadi^re  was  then  residing, 
witli Intent  to  kill,  being  at  tbe  time  armed 
-nitb  a  dangerona  weapon,  and  *  • 
did  then  and  there  commit  an  assault  np- 
on  the  said  Adolphe  Chacbfire, "  etc.  It 
was  evidently  the  intention  of  the  grand 
Jury  to  Indtcttlie  accused  under  section  860 
of  the  Revised  Statutes,  and  the  district 
attomeyso  framedthe  bill.  Itlaso  stated, 
in  terms,  In  the  Judgment  of  the  court  be- 
low. It  provides  that  "whoever,  with  In- 
tent to  kUl.  •  •  •  ahall  in  the  night- 
time break  and  enter  *  *  *  a  dwelling- 
house,  any  person  being  lawfully  therein 
•  *  •  at  the  time  ol  such  breaking  or 
entering,  armed  with  a  dangerous  weap- 
on, •  •  •  or  committing  an  actual  as- 
sault upon  any  person  lawfully  being  In 
such  house, "  etc.  Rev.  St.  §  850.  Not  only 
does  the  indictment  respond.  In  substance, 
to  the  requirements  of  the  statute,  but  It 
does  not  appear  to  be  susceptible  of  any 
other  Interpretation.  What  Idea  does  the 
phrase,  "a  st^re-house  used  as  a  dwelling- 
house,  in  which  Adolphe  Chach&re  was  then 
residing, "mean?  Certainly, that thestore- 
house  was  at  the  time  lawfully  occupied 
by  Adolphe  Chacbdre  as  a  dwelling-houae. 

The  Indictment  further  charges  that  the 
accused  was  atthetime  armed  with  a  dan- 
geroos  weapon,  "  and  then  and  there  com- 
mitted an  assanlt  upon  the  said  Adolphe 
Chachfere."  Then  the  Inference  Is  irresist- 
ible that  Adolphe  Chaeh&rewas  at  the  time 
In  the  store-house  used  as  a  dwelling,  and 
In  which  he  "  was  then  residing." 

"The  crime  ot  burglary  known  to  our 
law  Is  statutory,*  said  our  predecessors  tn 
Newton's  Case,  80  La.  Ann.  1254.  "The 
statute  defines  it,  and  we  must  therefore 
look  to  the  statute  to  ascertain  the  essen- 
tial avermentsof  the  Indictment. "  To  this 
construction  we  have  constantly  adhered. 
Vide  State  v.  Jordan,  S9  La.  Ann.  340,  ] 
South.  Rep.  6^.  It  has  often  been  held 
that  a  statutory  offense  need  not  be  de- 
scribed in  the  language  of  the  etatote,  bu^ 
that  it  was  sufficient  If  all  of  the  essential 
elements  of  the  offense  are  distinctly  and 
clearly  set  out  "in  words  ot  similar  import 
to  thoseemployed  In  the  statute;  that  le, 
in  such  words  as  clearly  convey  the  real 
meaning  of  the  language  used  in  the  stat- 
ute." State  T.  Eames,  89  Ia.  Ann.  980,  S 
South.  Rep.  98;  State  t.  Williams,  87  La. 
Ann.  776;  State  T.  Humphries,  85  La.  Ann. 
966;  State  v.  Hood,  6  La.  Ann.  179. 

In  the  instant  case  the  language  which 
is  employed  In  the  indictment  \b  ot  similar 
import  to  that  which  le  employed  In  the 
statute,  and  we  think  it  Is  entirely  auffl- 
dent. 

Jadgmeoit  affirmed. 
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State  r.  Reed. 

(Supreme  Oburt  of  Xoutoiono.   May,  1880; 
L».  Ann.) 

OamniAL  Law— Insanitt— Evidbkot  ot  Char. 

ACTKR. 

1.  A  person  indicted  for  crime  cannot,  validly, 

{tlead,  or  DC  tried  or  convicted  or  senteDoed,  wfaile 
n  a  state  of  insaoity,  although  his  mental  derange- 
ment may  only  have  lapervened  sinoe  the  date  of 
the  crime  charged. 

2.  The  objection  of  present  Insanltv  may  he 
made  at  any  stage  of  the  proceedings.  It  requires 
DO  Special  or  formal  plea,  but  may  be  adequately 


presented  orally,  or  tbe  court  may  naeu  suggest, 
and  actnpon  Its  own  obserratkm. 

8.  Whenever  and  however  prosented,  evidence, 
if  offered,  must  be  received,  and  tbe  laaue  mast  in 
some  way  be  determined. 

1.  As  to  the  mode  of  determioiiv  it,  some  dla- 
cretloD  is  left  to  the  Jndge,  aocordug  to  the  tima 
and  circnmstanoea  nnder  wliloh  the  ohjaetfon  fa 
made. 

B.  When  raised  daring  the  progreea  of  th« 

trial,  the  better  ooorse  seems  to  he  to  submit  the 
special  issue,  with  tbe  general  Issue,  to  tbe  jury  ; 
bat,  whatever  be  the  judge's  discretion  on  thia 
point,  It  Is  error  to  refuse  to  entertain  the  objeo- 
tion,  or  to  raoelTe  evidence,  or  to  detenniae  It  iB 
any  way. 

fl.  when  a  wttneM,  properly  lolrodiioed  to  im- 
peach the  reputation  fer  virtue  and  chastity  ot  the 

Sroseoutrix  ia  a  rape  oase,  has  stated  positiTely 
lat  he  knew  her  general  reputation,  Ills  compe- 
tency is  not  destroyed  beoauBO,  oa  cross-ozamina- 
tion  as  to  the  nature  of  his  knowledge,  he  statea 
that  he  has  heard  10,  IS,  or  30  persons  speak 
of  her  character  In  that  respect,  and  eay  that  it 
was  bad.  Knowledge  of  reputation  is  derived 
from  what  one  person  has  heard  from  others;  ud 
its  generality  is  sufBdeatly  sustained  when  th* 
witness  bas  heard  a  considerable  number  of  pee- 
sons  speak  of  It,  and  when  they  all  oonour. 
(S|/U£dfus  by  the  Court) 

Appeal  from  district  court,  parish  ot 
Bleuvllle;  Boone,  .Tudge. 

John  A.  Ricba-rdaoB  and  TouDg,Drew 
&  Stewart,tor  appellant.  Walteru,  Sog*- 
era,  Atty.  Gea.,  for  the  State. 

Fbnnbb,  J.  The  appeal  of  the  defendant 
rests  on  several  bills  of  exception,  and  on 
overruling  of  a  motion  for  a  new  trial. 

BUI  No.  1  was  taken  to  the  refusal  of  the 
Judge  to  admit  testimony  offered  to  prove 
the  Insanity  ot  the  prisoner  at  the  time  of 
trial,  In  absence  of  any  plea.  There  la  no- 
pretense  that  Insanity  existed  at  the  time 
when  the  offense  for  which  defendant  was 
prosecuted  was  committed,  bt  such  case  It 
would  have  been  a  legal  defense,  and  under 
Rev.  St.  §  996.  evidence  thereof  would  have 
been  admissible  under  the  general  plea  of 
not  guilty.   But  the  precise  question  hero 

g resented  is  a  novel  one  In  this  state.  It 
\  elementary  that  a  man  cannot  plead,  or 
be  tried  or  convicted  or  sentenced,  while  In 
a  state  of  Insanity.  1  Bish.  Cilra.  Law, 
5  896 ;  1  Whart.  Crlm.  Law.  5  83  et  seq. ;  2 
BlBh.  Crlm.  Proc.  §8  666-668.  If  insanity  ex- 
ist at  the  time  of  the  arraignment,  counsel 
should  then  make  tbe  objection,  and.  If  sus- 
tained, the  prisoner  should  be  excused Imm 
pleading,  and  the  proceeding  should  await 
his  recovery.  Ifnotmade  at  arrcdgnment, 
the  objection  may  be  raised  at  any  time, 
before  commencement  of  trial,  and  If  sns- 
talned  tbe  trial  cannot  proceed.  Even 
though  not  made  until  the  trial  bas  be- 
gun, it  is  stlllnot  ton  late,  and  must  be  con- 
sidered and  determined  In  some  way.  In- 
deed, eren  aftm*  conviction  it  may  be  op- 

Kosed  as  a  reason  why  sentence  should  not 
epassed.  Thebetteroplnlonlstbattheob- 
Jectlon  requires  no  formal  plea, but  maybe 
adequately  presented  orally,  or  the  court 
mayralseltonltsown observation.  Reg. v. 
Southey,4  FoBt.& F.864;  Reg.v.Turton.e 
Coz.Crim.Cas.  385;  Case  of  Frith,  22  How. 
StateTr.  807;  Bex  v.  Dyson, 7  Car.  &  P. 805. 
Whenever  and  however  raised,  evidence 
must  be  received,  if  offered,  and  the  issne 
must  In  some  way  be  disposed  of.  As  to 
themodeof  dlspOBltion,  it  seems  that  much 
Is  left  to  the  discretion^  ef  the Jad^  If 
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made  before  trial,  or  alter  conTictlon,  the 
general  practloe  Ifl  to  sabmlt  the  Issue  to  a 
Jury  impaueled  for  the  pun>ose,  though 
perbape  the  }udge  may.  In  his  discretion, 
adopt  some  other  aaltable  method  of  ascer- 
talninic  the  fact.  Il.madednriiig  the  proff- 
ras  of  the  trlfd.  the  court  may  let  the 
trial  proceed,  and  aabmit  the  question  ot 
present  Insanity,  with  that  of  guilt  or  in- 
nocence, tozetber  to  the  Jury.  Beg.  t. 
Southey,  4  Foat.  ft  F.  864;  Beg.  Berry, 
I  Q.  B.  Div.  447. 

All  the  foregoing  propositions  are  sus- 
tained by  Mr.  Bishop  in  his  work  on  Crim- 
inal Procedare,  S5  666-668,  with  references 
to  nniDeronB  authorities,  which  need  not 
be  here  quoted.  We  consider  It  very  clear 
that  the  couueel  for  defendant  bad  the 
right  to  raise  the  question  of  their  client's 
present  sanity,  without  special  or  formal 
ple£k,  and  to  hare  evidence  received  on  the 
point,  and  to  have  the  Issue  determined  In 
Botne  proper  way.  The  Judge's  safest 
course  would  have  been  to  have  received 
the  evidence,  and  to  have  submitted  this 
special  issue  to  the  Jury  with  the  general 
iHBue;-  in  which  case.  It  the  Jury  found  the 
defendant  to  be  Insane,  It  would  have  re- 
turned such  verdict  byltself,  without  pass- 
ing OD  the  general  issue;  or,  if  It  found 
him  sane,  it  would  proceed  to  pass  on  the 
general  Issue,  and  return  both  verdicts 
together.  But,  whatever  be  his  discretion 
as  to  the  mode  of  determination,  he  un- 
doubtedly committed  error  in  refusing  to 
entertain  the  objection,  orto  hear  evidence 
thereon,  or  to  determine  it  In  any  way. 

This  Is  sofficient  to  sustain  a  reversal 
and  remanding;  butbills  or  ex(»ptionNoa. 
3  and  8  in  voire  questions  llkedy  to  arise  on 
a  new  trial,  and  therefore  are  proper  to  be 
determined.  The  trial  was  for  rape.  Two 
witnesses  were  introduced  to  prove  the 
general  reputation  for  virtue  and  chastity 
of  the  prosecuting  witness  charged  to 
have  been  raped.  They  stated  that  "  they 
knew  her  general  reputation  tor  virtue  and 
chastity ;  *^  when .  before  proceeding  further, 
the  state  was  allowed  to  Intervene  to  test, 
by  cross-examination,  the  nature  of  their 
knowledge.  One  stated  that  he  had  heard 
at  least  10  young  men  and  boys  speak  of 
ber  reputation  for  chastity ;  and  the  other 
stated  that  he  had  heard  at  least  15  or  20 
yonng  men  and  boys  say  her  reputation 
for  virtue  and  chastity  was  bad.  On  this 
the  Judge  ruled  out  the  testimony,  holding 
that  the  knowledge  of  the  witnesses  was 
special,  and  not  general.  In  this  we  think 
the  Jndge  erred.  Reputation  Is  the  general 
oninlon  of  a  person  held  by  the  commu- 
nity. A  witness'  knowledge  of  another's 
i-pputatlon  must  be  derived  from  what  he 
has  heard  others  say  on  the  subject.  He  is 
not  required  to  have  heard  every  member 
of  the  community  express  himself  on  the 
subject.  If  he  baa  beard  the  opinion  of  a 
couaiderable  number,  and  if  such  opinion 
l8Concurrent,that  sutHces.  Certainly  noth- 
ing elicited  from  the  witnesses  contradict- 
ed or  overthrew  their  first  positive  atate* 
ment  that  they  knew  the  general  reputa- 
tion of  the  prosecutrix.  It  la  therefore  or- 
dered and  decreed  that  the  verdict  and  sen- 
tence appealed  from  be  annulled  and  set 
aside,  and  that  the  case  be  remandeil  to 
the  lowercourt.  to  be  there  proceeded  with 
according  to  law. 


Stats  t  Dksohakfs. 
(Suprmw  Court  of  XouMana.   Dea  S,  UM.) 
Ckiminal  Law— GoimirtriHos-Tm  to  Fbsfibs 

A  motion  for  a  eontlonanoe,  made  for  tiw 
first  time  by  an  attorney  assigned  to  defend  an  ao- 
cnsed  la  a  capital  case,  onefat  to  be  allowed,  when 
supported  by  his  affidavit  that  he  has  not  had  mat- 
ficient  time  to  prepare  a  suitable  and  valid  defense, 
which  be  believes  there  la  in  the  case ;  less  than  48 
hours  having  Intervened  between  tals  appointment 
and  the  calling  of  the  case,  which  InvoiVaa  qneo- 
tioDs  of  faot  and  law  which  reqnlre  mnoh  scody 
and  research.  HoBitbbt  and  rnmss,  JJ.,  dis- 
senting. 
(SvUobut  Mr  the  Court) 

Appeal  from  criminal  district  court,  par- 
ish of  Orleans;  Marb.  Judge. 

Jumea  H.  Dowliag,  tor  appellant.  W,  H. 
Rogen,  Atty.  Gen.,  for  the  Stats. 

Bbrmudbz.  J.  The  defendant  was  pros- 
ecuted for  murder,  tried,  convicted,  and 
eehtenoed  to  death.  On  appeal,  he  com- 
plains that  the  distict  Jndge.erred  (1)  in  re- 
fusing a  continuance;  (2)  In  hearing  an  In- 
competent witness;  (8)  in  admitting  cer- 
tain testimony ;  (4)  In  giving  an  Improper 
charge.  The  record  contains  three  bills, 
and  a  motion  for  a  new  trial  to  the  rcfosal 
of  which  a  bill  was  taken. 

The  following  Is  an  extract. ftrom  the 
statement  of  the  trial  Judge,  contained  In 
the  bill  taken  to  bis  refusal  to  grant  aeon- 
tinuauce :  "  On  the  28th  of  April,  when  ths 
accused  was  brought  to  the  bar  for  trial, 
be  informed  thecourt  that  he  had  uoconn- 
sel,  and  asked  thecourt  to  appoint  counsel 
tor  him,  such  as  the  court  might  select. 
After' poisltiTe  refusal  bysome  half  a  doien 
menibers  of  the  bar,  the  appointment  was 
made,  and  the  case  was  continued  to  1st 
May."  On  that  day  ttie  counsel  thus  ai>> 
pointed  made  affidavit,  stating  "that  he 
is  entitled  to  an  indulgence  from  the  hon- 
orable court  of  a  reasonabletimeln  which 
to  prepare  a  suitable  and  valid  defcsosSb 
which  counad  believes  there  is  in  this  case; 
that  he  has  not  had  sufficient  time  to  do 
so.  as  leas  than  forty-eight  honrs  have  In- 
tervened since  his  assignment  as  counsel 
and  the  calling  of  the  accused  to  the  barol 
thecourt  for  trial;  that  he  has  been  alto- 
gether unable  to  prepare  the  case  Involr- 
Ing,  as  It  does,  the  lite  of  a  bumeui  being, 
embracing  points  of  law  and  fact  reqaii^ 
lag  much  study  and  researeb.  which  he  has 
been  unable  to  devote  to  It."  When  the 
case  was  called,  counael  moved  for  a  con- 
tinuance, based  on  the  affidavit  made  by 
him,  which  was  refused  by  the  court.  For 
BO  doing  the  trial  Judge  states  In  the  bill 
taken  to  bis  ruling:  "The  time  allowed  I 
considered  sufficient  to  enable  counsel  to 
ascertain  what  defense,  It  any,  there  was, 
and  to  obtain  from  the  aocnsed  the  names 
of  witnesses  by  whom  any  exculpatory 
facts  ormattera  of  defensecould  be  proved; 
and  such  Information  might  have  been 
ground  for  affidavit  and  motion  for  con- 
tinuance. The  counsel  for  accused.  In  an- 
swer to  Inquiry  by  the  court,  said  hewould 
require  about  a  month  to  prepare  suitable 
defense.  As  the  court  will  be  In  vacation 
from  1st  June  to  1st  September,  this  sim- 
ply meant  a  coutlnuanee  tor  fonr  months. 
The  accused  neverin  any  way  Intimated  to 
the  court  that  be  had  any  defense.  Hs 
Digitized  by  VjOOglC 


184 


SOUTHEBK  BEFOBTEB.  You  7. 


(I*- 


never  menttoned  any  fact  whicli  he  expected 
ordeeired  to  prove;  nor  did  he  ever  ask  for 
delay  to  procure  teatlmony,  or  to  have 
ivitnessefl  In  bis  behalf  summoned.  T  con- 
"idered  the  affidavit  Insufficient,  In  that  It 
does  not  indicate  any  line  ut  defeuHe.  It 
doses  not  mention  any  fact  to  be  proven, 
nor  does  it  ask  for  delayto  naTewitnessee 
summoned  on  behalf  of  the  accused.  On 
Hiich  sbowlngr,  I  did  not  consider  that  I 
would  be  loBtified  in  granting  a  contluu- 
ance." 

The  qaeatlon  here  presented  Is  whether, 
nnderthe  showlni?  made  by thecounsel  ap- 
pointed to  the  accused  by  the  court,  a  con- 
tlnnance  ouf^ht  or  not  to  have  been  grant- 
ed. When  arraigned,  the  accused  pleaded 
not  gnllty,  and  when  called  npon  to  stand 
his  trial,  on  the  29th  of  April, heannounced 
that  he  had  no  counsel,  and  asked  that 
one  be  appointed  for  him.  The  court  at 
ooce  assigned  counsel,  and  continued  the 
case  -to  the  day  after  the  next,  May  1st. 
There  Is  nothing  to  show  when  thecounsel 
appointed  was  informed  or  notified  of  his 
assignment,  and  when  he  accepted  the 
same,  exc^t  his  appearance  on  the  day 
flxed  for  trial,  when  he  made  the  affidavit 
and  motion  foracontlnuance.  Supposing, 
however,  that  be  knew  ot  theapi>olntnient, 
and  accepted  it,  at  the  very  momoit  that 
It  was  made,  it  Is  evldont  that  a  very 
short  time  intervened  between  that  ot  the 
appointment  and  that  when  the  case  was 
called  for  trial ;  surely,  less  than  48  honn. 
Now,  on  that  day,  1st  May,  the  counsel,  a 
sworn  officer  ot  the  cuart,  in  whom  the 
judge  placed  reUance,  to  wbom  the  life  of 
the  accused  bad  been  Intrnsted,  who  bad 
no  personal  Interest  to  serve,  nothing  to 
gain  by  delaying  trial,  makes  affidavit 
that  he  is  entitled  to  the  indnlgence  of  the 
court  for  a  reasonable  time  in  which  to 
prepare  a  sDltable  and  valid  defense,  which 
be  believes  there  is  In  the  case;  that  he  has 
not  had  BUfflcient  time  to  do  so,  as  less  than 
4S  hours  have  intervened;  that  be  has 
been  altogether  unable  to  prepare  thecase, 
which  involves  questions  of  fact  and  law 
which  require  much  study  and  research, 
which  he  has  been  unable  to  devote  to  it. 
The  affidavit  should  have  been  taken  for 
true,  and,  if  tme,  surely  was  sufflcient  au- 
thority,under  the  circumstances,  to  grant 
a  continuance  for  a  reasonable  time.  No 
court  can  expect  from  counsel  appointed 
bylt  to  defend  an  accused  In  a  capital  case 
that  they  shall  assume  the  great  responsi- 
bility Imposed  upon  them  without  being 
allowed  a  reasonable  time  to  Inquire  Into 
the  facta  and  the  law  should  they  require 
It ;  and  no  court  should  compel  such  coun- 
sel to  proceed  with  the  defense  of  such  a 
case,  under  each  circumstances,  when  the 
counsel,  nnder  his  solemn  oath,  declares 
that  he  believes  there  Is  a  defense  to  be 
made,  but  that  he  has  not  had  sufficient 
time  to  prepare  It,  when  thetime  Interven- 
ing between  the  time  of  appointment  and 
that  of  the  trial  ie  less  than  4«  hours.  We 
have  bem  shown  no  precedent,  and  we 
know  ot  none,  In  which  a  conttnnance  tor 
a  reasonahle  time  made  tor  the  flrst  time 
in  a  capital  case,  under  such  circumstances, 
has  not  been  granted. 

In  State  v.  Ferris,  16  Irfi.  Ann.  425,  which 
WM  a  murder  case,  the  then  court  said.  In 
refereucetoaccuseU  incrinilnalcases:  "The 


law,  in  securing  to  them  the  assistance  of 
counsel,  did  not  intend  to  extend  a  barren 
Tight;  for  of  what  avail  would  be  the  privi- 
lege of  couna^  •  *  •  if ,  on  the  spur  of  the 
moment,  without  an  opportunity  of  study- 
Ingthe  case,tbetormerahonldbecompdled 
to  enter  Into  tbe  Investigation  of  the 
cause?"  Intheca8eotStatev.Bom,84La. 
Ann.  too,  which  was  a  penitentiary  case 
only,  counsel  appointed  to  the  accused  hav- 
ing made  affidavits  that  hebadnottlmeto 
prepare  a  defense,  and  having  retired  on 
the  ovramling  of  bis  motion,  and  tbe  ac- 
cused having  made  affidavit  tor  the  allow* 
ance  of  timeto  prepare,  and  the  court  har- 
Ingrefused  acontinuance,tfalBcourtcon8ld- 
eredtheshowlngsufficlent,  quashed  the  ver- 
dict, and  remanded  the  case.  In  State  v. 
Boyd,  87  La.  Ann.  781,  which  was  a  capital 
case, thecourthad appointed  twomembers 
of  the  bar  to  defend  the  accused,  allowing 
them  three  bonrs  tor  prroaration.  At  the 
expiration  of  that  time  they  made  affidavit 
and  a  motion  tor  further  delay,  as  they  bad 
not  had  sufficient  time  to  prepare  adetrase. 
This  court  there  held  that  inacapltal  case, 
nndersuch  ashowlng,  the  trial  Judge  ought 
to  have  allowed  time,  and  that  tbe  ruling 
was  erroneous.  In  State  v.  Simpson,  88 
La.  Ann.  24,  which  Involved  a  penitentiary 
offense  only,  the  coort  s^d  that  -Uie  right 
to  be  heard  by  counsel,  gnarantied  by  tbe 
constitution,  to  the  accused,  was  not  an 
empty  formality,  but  an  Inestimable  privi- 
lege, and  that  counsel  should  be  allowed 
reasonable  time  to  prepare  thedet«ise.  It 
ruled  accordingly.  In  State  v.  Brooks,  8& 
La.  Ann. 342.1  South.  Bep.491,ln  wfalcb  the 
penalty  was  no  more  than  bard  labor,  this 
court,  on  affidavit  of  the  accused,  fortified 
by  that  ot  his  counsel,  asking  timetorhim  to 
prepare,  reiterated  the  language,  with 
approbation,  found  In  16  La.  Ann.  434.  In 
all  those  prt^entations  the  verdicts  were 
quashed,  and  the  cases  remanded. 

The  rulings  In  State  v.  Wilson,  83  La.  Ann. 
201;  State  v.  Doyle,  86  La.  Ann.  91;  and 
State  V.  Jobnson,  Id.  862,— have  no  real 
bearing  upon  the  question  nnder  considera- 
tion, as  the  facts  are  materially  dissimilar. 
In  the  Wilson  Case  the  affidavit  was  not 
made  by  the  appointed  attorney.  He  did 
not  state  that  there  was  a  valid  defense: 
thatthe  case  involved  questions  of  fact  and 
law  which  required  much  study  and  re- 
search; and  that  counsel  needed  a  reason- 
abletime  to  prepare  such  defense.  In  the  In- 
stant case  the  affidavit  Is  made  by  the  cub- 
signed  counsel,  who  distinctly  states  those 
special  causes  tor  a  continuance.  The 
oath  ot  the  attorney  was  entitied  to  much 
weight,  as  he  was  the  best  judge  ot  the  con- 
dition otthecase  he  was  called  on  to  defend ; 
ot  his  readiness  to  do  so,  as  the  prosecution 
was  for  a  capital  offense,  and  tbe  applica- 
tion was  made  for  the  first  time,  and  bad 
not  unnecessary  delay  tor  its  purpose.  In 
the  Doyle  Case  there  was  no  complaint.  The 
accused  had  not  asked  forthe  appointment 
of  counsel,  had  not  prayed  for  a  continuance 
owing  to  the  absence  ot  hie  counsel,  and 
thecase  had  proceeded  regularly,  without 
tbe  aid  of  counsel.  In  the  Case  oi  Johnson 
the  accused  had  asked  a  continuance  on  ac- 
count of  the  absence  of  his  counsel,  which 
the  court  declined,  assigning  counsel  to 
him,  who  did  not  make  affidavit  that  he 
bad  not  had  and  required,  time  taprepare* 
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and  wbo  fnTofced  everr  teetmicai  dtfense 
which  lesral  Inicaiiiity  could  suggoBt.  In 
tbe  Instant  case,  the  couns^  appointed  to 
defend  tiie  accused  made  affidavit,  and 
asked  time  to  prepare,  nndercircumstanees 
and  In  a  form  which  entitled  him  and  the  ac- 
cosed  to  a  reasonable  delay,  and  charged 
injnry  to  the  accused  In  the  motion  for  a 
mistrial. 

Tbe  reasons  assigned  by  tiie  district  Jndge 
in  Justification  ot  his  redtnsal  are  leuKtby. 
In  a  portion  of  his  statem(.>nt  founded  in 
the  bill  of  exceptions,  and  which  we  have 
not  deemed  necessary  to  transcribe,  be  says, 
substantially,  tbaX  serwal  cotmsel  ap- 
pointed hy  bim  had  either  declined  to  act, 
or  bad  not  been  accepted:  that  others, 
chOBsn  by  tbe  aecnsed,  nad  refnsed  to  rep- 
leeent  falm.  AU  this  maybe  true;  bntbow 
does  It  militate  against  tbe  motion  for  a 
contlnaaiice  made  by  the  attorney  appoints 
ed  by  the  conrt.  and  accepted  by  tbe  ac- 
cused f  The  reasons  glToi  by  tbe  trial 
IndgedeeUBlnff  tbeeontlnnaneema/be  con- 
denaed  as  being:  (1)  The  aeeused  refused 
to  acc^vt  counsel  appointed  to  him  by  tbe 
court.  (2)  The  time  which  bad  lnterv«ted 
between  the  last  appointment  of  counsel 
and  that  of  the  motion  lor  a  continuance 
was  sufficient  to  ascertain  tbe  deloise.  If 
any,  and  to  summon  witnesses.  (8)  Tbe 
accused  never  Intimated  that  he  bad  any 
delOTse;  nerer  mentioned  any  fact  which 
be  expected  or  desired  to  prove;  never 
asked  dday  to  procure  testimony,  or  to 
Humtnon  witnesses.  (4)  The afBdavlt  does 
not  Indicate  einy  line  of  dtfense ;  mentions 
no  fact  to  beproved;  asks  no  timeto  bare 
witnesses  summoned.  (6)  Tbe  time  asked 
wasonemonth.  Allowing  that  time  would 
bare  been  allowing  four  months. 

1.  The  law  provides  (Rev.  St.  $  993)  that 
"every  person  shall  be  allowed  to  make 
his  full  defense  by  counsel  learned  In  the 
law,  and  tbeconrt  beforewfaom  hesball  be 
tried  •  •  •  sbedl  Immediately,  upon 
bis  request,  assign  to  blm  such  counsel  as 
be  shall  desire. "  Under  this  provision  the 
accused  was  not  bound  to  accept  any  coun- 
sel appointed  to  him.  fie  had  a  rigbt  to 
refuse  counsel  assigned  whom  he  thought 
he  should  not  accep  t,  and  be  was  under  no 
obligations  to  adduce  reasons  to  justify 
bis  conduct.  Tbe  law  makes  ifc  the  duty 
of  the  court  "to  assign  him  such  counsel 
as  he  may  request.  ** 

3.  How  could  tbe  trial  Judge  know  that 
4B  bours  or  less  were  sufficient?  How 
could  he  know  that  more  than  48  hours 
was  not  necessary  to  enable  counsel  to 
prepare  adefense  In  a  case,  of  the  nature  of 
which  be  could  ofhclally  then  have  had 
no  knowledge?  He  Is  not  presumed  to 
know  before  trial  tbe  facts  upon  which  the 
mosecntton  rests,  or  a  defense  Is  based. 
Whatever  knowledge  or  Intunuatlon  be 
may  have  acquired  on  tbe  subject  it  is  his 
daty  officially  to  Ignore ;  and  such  knowl- 
edge must  neceesArll,r,  before  the  trial,  be 
Imperfect,  as  It  is  only  after  that  that  the 
facts  may  be  considered  as  developed. 
How  could  he  know  what  points  of  law 
eoQld  be  raised,  either  by  the  prosecution, 
or  by  the  accused,  and  what  degrree  or  ex- 
toit  of  research  or  study  was  necessary 
for  a  proper  vindication  of  the  coustitu- 
tlcnal  rights  of  the  accused  ? 

From  an  ezpreaiion  wblcb  baa  escaped 


the  trial  Judge,  It  would  seem  that  ho  mo- 
mentarily lost  sight  of  the  presumption  of 
Innocrace  In  lavorof  tbe  accused  before  tri- 
al ;  for  be  says  that  tbe  time  allowed  was 
sufficient  to  oiable  tbecounsel  to  ascertain 
what  the  d^ense,  tt  any,  there  was.  An  ac- 
cused wbo  has  pleaded  not  guilty  has  al- 
ways  a  d^ense  to  make,  and  rights  to  vin- 
dicate, not  only  to  repel  tbecharges  against 
htm,  but  also,  nowever  guilty  be  maybe  In 
fact,  to  have  himself  tried  In  the  manner 
and  form  prescribed  and  required  by  law, 
partleulariy  in  capital  cases.  Of  course,  if 
the  accused  could  be  presumed  conclusively 
to  be  guilty,  and  was  so,  be  could  not 
have  established  his  Innocence,  and  tbe  as- 
sigDed  attorn^  would  not  have  needed, 
and  could  not  have  required,  any  time  to 
prepare  the  d^ense;  but,  on  the  contrary, 
if  the  accused  was  to  be  presumed  Inno- 
cent, be  could  have  urged  a  defense,  and 
Bunjy,  in  a  prosecution  ot  such  gravity, 
less  than  48  hours  would  have  been  too 
abort  a  delay  for  the  newly-appointed 
counsel  to  ascertain  tbe  facts  and  prepare 
the  law,  the  more  so  If  such  counsel  be  an 
uttOT  stranger  to  the  accused,  whose  lan- 
guage he  did  not  speak,  and  had  been  re- 
cently admitted  to  tbe  bar,  and  therefore 
was  not  experienced  In  tbe  defense  of  capi- 
tal cases.  It  is  worthy  of  notice  that  in 
tbe  motion  for  a  new  trial  tbe  appointed 
attorney  r^terated  that  he  had  not  had 
timeto  prepare;  tbatbehadnooi^rtuni- 
ty  ot  propniyeonterring  with  tlie  accused, 
not  even  undersandli^  bis  language;  that 
Improper  evidence  bad  been  admitted: 
that  an  Important,  erroneous  cbai^  bad 
been  given  l>y  the  court,  operating  to  tbe 
prejudice  and  Injury  of  the  accused.  It  U 
palpable,  from  aU  the  dreumstances  of  the 
case,  that  tiie  complaint  of  tbe  assigned 
counsel  that  he  has  not  had,  and  needed 
further,  time  to  prepare.  Is  well  founded, 
and  that  bis  motion  lurdelay.raade  fur  the 
first  time,  ought  to  have  been  favorably 
considered. 

ft.  It  was  not  necessary  that  the  accused 
should  intimate  his  defense,  or  mention 
his  witnesses,  to  the  Judge,  or  to  any  one 
else.  It  Is  a  possibility  that  be  may  have 
bad  a  defense  which  he  intended  to  set  ap 
suddenly,  to  the  surprise  and  defeat  of  the 
prosecution,  or  that  his  witnesses,  if  any 
be  had,  would  be  present  in  court  without 
being  summoned,  and  that  be  would  have 
had  something  to  make  by  such  a  course. 
He  Is  entitied  for  bis  defense  to  all  the 
means  which  the  law  does  not  forbid,  or 
which  it  allows  blm ;  and  no  one  has  a 
right  to  Inquire  into  them,  unless  when  he 
intends  to  procure  wanting  evidence  or 
testimony  which  be  had  secured,  and  ot 
which  circumstances  would  deprive  him, 
otherwiBe. 

4.  NWthertbecounselnortheaccusedwas 
bound  to  divulge  a  line  of  defense.  Surely, 
the  counsel,  if  so  bound,  could  not  have 
done  so,  without  having  bad  sufficient 
time  tu  inquire,  and  without  having  ascer- 
tained the  same. 

6.  It  does  not  follow  that,  because  coun- 
sel aaked  one  month  to  prepare  tbedefense, 
that  the  court  was  bound  to  allow  that 
time, and  still  less  lonrmontbs.  Tbecourt 
might  have  allowed  lees  than  one  month, 
or  might  have  allowed  more,  if  necessary. 
The  happoiing  ot  tbe  com! 
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term,  to  wblcb  allnsloii  1b  made,  woald 
not  have  closed  the  dlTltjlon  of  the  court 
before  which  the  accused  had  been  for  trial. 
The  act  of  1880  (No.  98,  S  7)  does  not  force 
an  adjournment.  It  leaves  It  discretion- 
ary with  the  Judges  of  the  criminal  district 
court  for  the  parish  of  Orleans  to  arrange 
between  tbemselTeSt  BO  aa  tusutt  tbtircon- 
renlence;  bat  In  so  dolng  the  law  expects 
that  the  jud^  shall  keep  In  view  due  re- 
gard to  proper  and  speedy  administration 
of  criminal  Justice. 

We  therefore  conclude  that,  aa  the  trial 
Judge  has  not  exercised  a  Just  legal  discre- 
tion In  declining  to  Hllowfurthertlme,and 
as  the  Eiccused  was  thus  nndnly  denied  an 
Important  privilege,  a  great  right,  and  the 
full  Jnatlce  to  which  he  was  entitled,  the 
bill  of  exceptions  waa  well  taken,  and  the 
complaint  On  appeal  Is  well  found.  This 
view  of  the  case  dispenses  us  from  the  ne- 
cessity of  considering  the  other  points  or 
matters  to  which  our  attention  has  been 
called  by  the  assigned  coansel. 

In  ruling  as  we  nave  done,  far  has  been 
from  our  minds  any  intention  in  the  leaiit 
to  reflect  on  the  character  and  motlTes  of 
the  trial  Judge,  which  are  above  all  suspi- 
cion, aa  we  hold  him  in  great  respect.  We 
only  rule  that.  In  an  extreme  desire  to  vin- 
dicate the  public  law,  he  hae  erred  in  not 
unfllclently  aafegnardlng  the  rights  of  the 
uceuscd. 

It  1b  therefore  ordered  and  decreed  that 

the  verdict  ot  the  Jury  be  quashed;  that 
the  Jndfrmenc  and  sentence  thereon  be  an- 
nulled and  reversed;  and  that  this  cause 
be  remanded  to  the  lower  court  for  fur- 
ther proceedings  according  to  law. 

McExERY,  J.,  (dtsseBttngr.)  The  defend- 
ant was  Indicted  on  February  18,  1889. 
On  the 23d  of  February,  thecourt  appointed 
Charles  J.  Theard  to  defend  the  accused. 
The  accused  had  made  an  application  for 
the  appointment  of  an  attorney.  Mr. 
Theard  declined  theappolntment.  The  ac- 
cuseil  was  thereon,  the  23d  February,  ar- 
raigned, and  remanded  to  await  further 
proceedings.  On  the  27th  February,  an 
able  and  experieiiced  lawyer  in  criminal 
trials  was  offered  by  the  court  to  represent 
tlie  accused.  He  declined  the  services  of 
the  attorney,  without  asHlgnlng  reasons 
therefor.  On  the  27th  of  February  the  fol- 
lowing appeared  on  the  minutes  ot  the 
court:  "The  court  having  appointed 
Charles  J.  Theard,  Esq.,  as  counsel  to  rep- 
resent the  accused,  and  the  appointment 
having  been  declined,  the  court  has  this 
day  appointed  H.  C  Caatellanos,  Esq.,  to 
rppreaeut  the  said  accused ;  the  appoint- 
ment being  accepted  in  person  by  the  ap- 

J)olntee.''  On  the  18th  day  of  April  the  de- 
endantwas  ordered  to  appear  for  triiU  on 
the  29th  day  of  April.  On  the  20th  of  April 
the  venire  was  served  on  the  defendant. 
Onthe2&th  nf  April  the  accused  again  made 
appllcatioi.  to  the  court  for  the  appoint- 
ment of  counsel,  and  the  court  appointed 
James  H.  Dowling,  Esq.  The  case  was 
continued,  on  his  motion,  until  Wednesday, 
May  1,1889.  On  Maythe  let,  the  attorney, 
James  H.  Dowling,  filed  a  motion  lor  a 
continuance.  The  cause  aasfgiied  In  tbe  affl- 
dnvit  and  motion  for  a  continuance  is  as 
follows:  "That  he  is  entitled  to  an  indul- 
gence from  tbla  honorable  court  of  a  rea- 


sonable time  In  wJilett  to  prepare  a  sale- 
able and  valid  OxUmne,  which  connsel  be- 
lieves there  is  In  thtB  case;  that  he  has  not 
had  sufficient  time  to  do  so,  aa  less  than 
forty-eight  hours  have  Intervened  since  his 
assignment  as  counsel  and  the  calling  of 
the  accused  to  the  bar  ol  the  court  for 
trial ;  that  be  bad  been  altogetber  unable 
to  prepare  the  case.  Involving,  as  it  does, 
the  life  of  ahamanbeing, embracing  points 
of  law  and  fact  requiring  much  stndy  and 
research,  which  he  has  berai  unable  to  de- 
vote to  It. "  This  motion  was  addressed 
to  the  sound  discretion  ot  the  court,  which 
should  not  be  Interiered  with,  unlees  there 
has  been  an  improper  and  unjast  abase  ot 
such  discretion  In  its  ruling.  Wfaart.  Crlm. 
Law,  80S7;  State  v.  Wilson,  88  La.  Ann. 
262;  State  v.  Johnson,  86  La.  Ann.  863; 
State  V.  Clark,  87  La.  Ann.  128;  State  v. 
Frimeaux,  89  La.  Ann.  678,  2  South.  Bep. 
428. 

The  learned  district  Judge,  In  giving  his 
reasons  for  denying  the  contlnnance,  says : 
**On  the  23d  Februaiy.  1880,  Ettesme  Des- 
champB  was  brought  Into  court,  and  was 
arradgned,  and  pleaded  not  guilty.  On  the 
same  day,  at  his  request,  and  upon  tale  affi- 
davit of  want  of  means  to  supply  counsel, 
the  court  appointed  a  member  of  the  bar 
In  every  way  competent;  and  he,  under 
date  26th  February,  1880,  informed  the 
court  that  he  declined  the  appolntmmt. 
Thereupon  I,  tbe  Judge,  put  myself  into 
communication  suecesalvdy  with  quite  a 
number  ot  the  members  of  the  bar,  all  ot 
whom  decllnedto  accept  the  appointment. 
In  tbe  mean  time  I  was  informed,  and  it 
was  generally  understood,  that  the  ac- 
cused was  In  communication  with  a  dlst- 
tknguished  memlier  of  the  bar,  who  had 
probably  been  employed  by  the  accnaed. 
On  the  18th  April  the  gentleman  stated  to 
the  district  attorney,  who  immedlatdy  In- 
formed me,  that  he  would  not  undertake 
the  case.  Thereupon,  on  the  same  day,  I 
ordered  a  copy  of  the  indictment,  and  ot 
the  Jury  list,  and  notice  that  the  trial  was 
fixed  for  Monday,  SOtb  of  April.  I  obtained 
tbe  consent  of  one  ctf  the  oldest  members 
of  the  bar,  a  lawyer  ot  large  experience 
and  of  great  ability  In  criminal  cases,  to 
undertake  tbe  defense ;  and  notice  of  trial. 
Issued  on  the  20th  of  April,  was  served  on 
blm  on  the  22d  of  April.  Tbe  accused  re- 
fused to  accept  the  services  of  this  gentle- 
man; and  th^opon  I  had  tbe  accused 
brought  into  court,  tiiiE»  gentlonan  who 
had  consented  to  defend  blm  bding  also 
present  In  the  court-room.  The  accused 
then.  In  open  court,  refused  to  accept  the 
services  of  this  gentleman,  and  requested 
tbe  court  to  appoint  another,  selected  by 
himself,  whosename  he  gave.  This  gentle- 
man, a  prominent  membw  of  the  bar.  waa 
sent  for;  and  be  asked  for  time  to  visit  the 
accused,  and  to  determine  whether  or  not 
be  would  accept  the  appointment.  On  the 
2Sd  of  April  he  declined  to  take  the  case; 
and  Wednesday,  24th,  I  sent  the  chief  dep- 
uty-sheriff to  tell  tbe  accused,  if  he  would 
furnish  the  names  ot  witnesses,  I  would  BOO 
that  they  were  brought  Into  court  on  the 
trial.  The  answer  to  me  was  that  he  had. 
nowltnemes;  andltwasrepeated  In  court, 
on  the  day  of  trial,  that  he  had  no  wit- 
nesses. On  the  29tb  of  April,  when  the  ac- 
cused was  brought  to  the^bar  torhtlal,  he 
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informet]  the  court  that  he  had  no  counsel, 
And  asked  the  conrt  to  appoint  eonnael  for 
Mm,  snch  as  the  court  ml^ht  select.  After 
poBltiTe  refusal  by  some  half  dozen  mem- 
bero  ofthebar.theappolntmentwasmade, 
and  the  case  continued  to  May  1st.  The 
time lallowed  I consldeiedBufUcIentto en- 
Able  the  eonnflel  to  aaeertalo  what  d^ense, 
tf  any,  there  was,  and  to  obtain  from  the 
accused  the  names  of  witnesses  by  whom 
any  exculpatory  tacts  or  matters  of  d^enee 
•could  be  proved;  and  sach  Informattun 
mifctat  have  been  Kronndsforcontlnaaiire. 
The  counsel  for  accused,  in  answer  to  In- 
■qulry  by  the  court,  said  that  he  would 
^ulre  about  a  month  to  prepare  suitable 
defense.  As  the  court  will  be  In  vacation 
from  1st  June  to  let  September,  this  elm- 
ply  meant  a  continuance  lor  four  months. 
The  accnaed  never  In  any  way  intimated 
to  the  conrt  that  he  had  any  defense.  He 
never  mentioned  any  fact  which  he  expect- 
ed or  desired  to  prove,  nor  did  he  ever  aek 
for  dela^  to  procure  testimony,  or  to  have 
witnesses  In  nls  beh^f  summoned.  I  con- 
sider the  af&davtt  Insufficient.  i&  that  It 
•does  not  Indicate  any  Hue  of  defense.  It 
•does  not  mention  any  fact  to  be  proven, 
nor  does  it  ask  for  delay  to  have  witnesses 
summoned  In  behalf  of  the  accused.  On 
such  Bhowin)!:,  I  did  not  consider  that  I 
would  be  Jnsttfled  in  granting  a  contlnu- 
■ance." 

As  a  general  rule,  error  does  not  He  to 

the  acldon  of  the  court  on  a  motion  for  a 
contdnnance,  which  is  in  the  discretion  of 
the  court,  thoneb,when  a  bill  of  exceptions 
Is  taken,  this  discretion.  In  a  strong  case, 
mayberevtewed.  Whart.Crim.  P1.(9th  Ed.) 
%  001.  This  court  has  guarded  this  discre- 
tion In  such  matters,  and  its  expressions  on 
the  subject  have  been  emphatically  stated. 
Thus,  In  one  case  we  said :  "The  legal  dis- 
cretion of  the  trial  Judge  in  acrlmlnalcase, 
in  matters  of  continuances,  will  not  be'ln- 
terfered  with,  unless  the  ruling  complained 
of  Is  glaringly  erroneous,  and  manifestly 
nnjust."  State  t.  Johnson,  S6  La.  Ann. 
«68.  In  the  case  of  State  t  Clark,  87  La. 
Ann.l28.wesaid:  "Gontlnuancessrepecul- 
lariy  within  the  legal  discretion  of  the  trial 
Judge  in  criminal  caseH.  Refusals  to  grant 
them  will  not  be  interfered  with,  unless  in 
-cases  of  flagrant  error  or  gross  abnse  of 
power.  In  a  caseslmllar  to  theoneabuve, 
the  facts  are  stated  In  the  opinion  as  fol- 
lows: '*An  attorney  was  appointed  on 
the  Mth  to  d«rfend  him,  and  the  case  was 
find  for  trial  for  the  16th  following.  On 
that  day  a  motion  was  filed  for  a  continu- 
snoe  on  tbe  groinwl  stated,  (that  thecoun- 
sel  appointed  h.v  tbe  court  had  not  aaffi- 
«iaat  time  to  prepare  his  defense, )  supported 
by  affidavit;  but  It  was  overruled.  It 
staled  no  special  cause  for  the  ddiqr.  The 
attorney  does  not  appear  to  have  been 
shocked  at  tbe  ruling.  He  did  not  resign 
bis  trust,  but  proceeded  with  the  trial  of 
the  ease,  giving  tbe  accused  his  able  and 
.gaierous  assistance.  After  a  verdict  of 
guilty,  amotion  was  made  for  a  new  trial ; 
but  no  attempt  appears  to  have  been  made 
to  show  that  by  the  relusal  of  the  Judge  to 
•contlnne  the  cause  the  prisoner  had  sus- 
tained any  injury,  and  that  the  Judge 
should  have  granted  the  postponement  of 
the  case.  The  motion  charged,  besldee, 
tbat  tbe  vodlct  was  contrary  to  law  and 
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evidence. "  This  case  is  fllmflar  In  every  re- 
spect to  the  instant  case;  the  only  differ- 
ence being  in  Uiose  features  of  the  latter 
which  are  less  favorable  to  the  defendant. 
In  this  case  weeald :  "Itlalefttothesoand 
discretion  of  a  district  Jodge.in  such  cases, 
to  determine  what  time  should  be  allowed 
counsel  appointed  by  him  to  represent  the 
accused  In  order  to  prepare  bis  defense, 
(16  La.  Ann.  423.)  and  also  to  pass  upon  ap- 

Ellcatlons  for  a  continuance  on  the  day  of 
rial,  (28  La.  Ann.  569,)  as  well  as  upon 
motions  tor  a  new  trial.  Unlras  It  be  shown 
that  some  special  and  sofUclent  reason 
was  assigned,  and  made  good.  In  support  of 
an  application  for  a  continuance,  and  that 
tbe  district  Jndge  acted  arbitrarily,  and 
was  guilty  of  a  denial  of  Justice,  his  rulings 
In  two  instances,  the  one  affirming  the 
other,  at  different  stages,  partlcolariy  when 
the  last  was  made  on  a  motion  after  ver- 
dict, will  notberevlsed  on  appeal. "  Statev. 
Wilson ,  38  La.  Ann.  262.  In  the  ease  of  State 
V. Jotanson,MLa.Ann.86S, wesald:  "Itap- 
peara  tiiat  when  he[accuBedl  was  arraigned, 
one  week  previous  to  his  trial,  the  court 
offered  to  assign  counsel  tor  bis  defense. 
Tbe  offer  was  declined,  for  the  reason  that 
he  had  secured  counsel  of  his  own.  Onthe 
day  of  the  trial  he  informed  tbe  court  that 
bis  counsel'  had  abandoned  him,  and  he 
therefore  prayed  for  a  continuance  on  that 
ground;  wbereopon,  tbe-eonrt baring  as- 
signed him  counsel,  who  now  represents 
him,  refused  the  continuance,  but  allowed 
two  hours'  delay  to  the  attorney  thus  ap- 
pointed. "  In  thiscase  tbecourtsald :  "  Our 
Jurisprudence  has  firmly  settled  tbe  rule 
that  tbis  court  will  not  Interiere  with  tbe 
l^^al  discretion  of  tiie  trial  Judge,  unless 
gross  injustice  has  been  done  to  the  ac- 
cused. Tbe  dtfendant  chose  to  rely  upon 
his  own  selection  of  counsel,  rather  than 
to  accept  the  guidance  of  the  court ;  and 
he  must  abide  the  consequences.  ** 

In  tbe  Instant  case  the  accused  had  am- 
ple time  to  prepare  for  his  defense,  to  con- 
sult with  counsel,  and  communicate  to 
him  his  detmse  had  be  accepted  the  services 
of  the  able  and  experienced  attorney  ap- 
pointed to  represent  blm  by  tbeconrt.  No 
reSHon  Is  assigned  for  declining  the  servlees 
of  this  attorney. 

While  the  constitution  of  the  state  gnar^ 
antles  to  every  accused  party  the  right  to 
be  heard  by  counsel,  and,  In  furtherance  of 
this  provision,  the  statutory  law  directs 
the  Jndge  to  appoint  conned  learned  In  tbe 
law  to  represent  him,  when  he  Is  unable  to 
employ  one,  there  Is  no  law  absolutely  re- 
quiring him  to  be  heard  by  counsel.  It  Is 
bis  privilege  ta  go  to  trial  without  an  at- 
torney, and  to  decline  to  accept  the  serv- 
ices of  counsel  tendered  him,  and  he  must 
abide  the  consequences  of  such  refusal. 
The  district  Judge,  it  seems,  In  this  case, 
exhausted  all  the  resources  be  possessed  In 
the  Interest  of  tbe  accused.  Nothing  else. 
In  tbe  administration  of  Justice  andasenise 
of  duty  to  society  and  the  state,  could 
have  been  done.  After  having  declined 
tbe  services  of  counsel  appointed  by  tbe 
court,  he  was  notified  of  the  day  fixed  lor 
his  trial,  and  was  requested  by  the  Judge 
to  fnmtah  tbe  names  of  wltaiesBes  whom 
he  desired  to  have  summoned  on  his  b^ 
half.  Ue  replied  he  had  none.  Onthe29th 
April  an  attorney  was  "^P^^l^^;^]^ 
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court,  at  tbe  reqaeatol  the  accused, aod  on 
his  motion  the  case  was  continued  until 
the  let  of  May,  wbenhe  asked  fur  atarther 
continuance,  lor  the  reasons  aUexed  In  the 
motion.  In  this  motion  It  Is  not  even  mg- 

?eBted  that  the  accnaed  had  any  defense,  or 
hat  he  bad  any  witnesses  to  sammon. 
The  only  reason  Is  that  the  attorney  de- 
sired  time  to  prepare  a  defense  for  his 
client.  On  the  trial,  after  the  elate  had 
conclnded  her  evidence,  the  accused  retired 
with  his  attorney  for  consultation,  and 
answered,  on  the  return  to  the  court-room* 
that  the  accused  bad  no  testimony  to  offer. 

That  this  is  a  capital  case  can  make  no 
difference  In  the  rulinicsof  the  court,  to  dis- 
tlnfruish  It  from  cases  of  a  lower  grade  In 
the  list  of  crimes.  There  is  no  law  requir- 
ing the  trial  Judge  to  view  with  more  fa- 
vor appllcatlonB  for  continuance  In  capital 
cases  than  those  made  for  offenses  punish- 
able at  bard  labor.  Under  tbefacts  in  this 
case,  the  action  of  the  trial  Judse  In  refcs- 
ing  a  continuance  does  not  seem  to  bare 
been  "glaringly  erroneous,"  or  "manifest 
ly  unjust, "or "a  flagrant  error,  or  gross 
abuse  of  power."  On  the  contrary,  the 
district  Judge  was  anxious  and  solicitous 
Intbe  defense  of  the  accused,  and  was  leal^ 
ens  In  bis  efforts  to  secure  for  him  theserv- 
Sces  of  learned  and  experienced  counsel. 

For  these  reasons,  I  respectfully  dissent 
from  the  opinion  of  the  malori^  ol  the 
court, 

Fenneb,  J.,  concurs  In  this  opinion. 

ON  APPLICATION  FOB  RBHXARIHG. 
(Dec^  81,  ISffl.) 

Watktns,  J.  This  application  Is  made 
OS  the  part  of  the  attorney  general,  and 
the  graramen  of  hfscomplalntiscontalned 
In  the  two  following  extracts  we  have  se- 
lected from  hie  brief,  vli. :  I'lrat.  "It  will 
be  very  difficult,  in  the  execution  of  crim- 
inal Justice,  to  meet  the  many  devices  and 
attnnptB  at  delay,  if  the  facts  of  tbe  pres 
eut  casejustdfy  the  rullug  just  pronounced. 
If  only  forty-eight  hours  had  been  granted 
counsel  for  the  accused,  and  a  longer  time 
refused,  some  nile  of  conduct,  as  control- 
ling the  trial  Judge's  discretion,  might  be 
adopted;  and.  If  the  opinion  of  the  court 
was  unanlmotn  as  to  facts,  a  rule  of  prac- 
tice might  be  hdd  adopted. "  Socond.  "  If 
the  facts  ot  this  case  could  have  been  con- 
sldmsd  by  the  whole  court  as  fixing  the 
time  and  eeasonablenessof  the  application 
and  appointment  of  counsel,  the  matter 
could  have  rested;  but  I  respectfully  sub- 
mit that,  as  the  opinion  now  stands,  there 
is  so  much  of  divergence  and  conflict  that 
I  pray  the  court  to  reconsider. "  Interven- 
ing betwera  these  paragraphs,  the  attor- 
ney general  Is  pleased  to  indulge  In  some 
animadversions  upon  the  disparity  exist- 
ing between  the  statement  of  facts  con- 
tained in  the  opinion  of  the  court,  and  the 
statement  of  dissenUng  Justices,  in  respect 
to  the  date  of  the  appolntm«it  of  counsel 
by  the  trial  Judge  to  represent  tbeaccused ; 
and  he  concludes  them  by  saying:  "It 
will  be  Impossible  to  establish  any  rule  In 
this  r^ard,  if  we  are  to  follow  this  case, 
and  Its  facts,  as  a  precedent. "  In  purport, 
the  attorney  general  has  tendered  the  prop- 
osition for  our  consideration  tJiat  the 
opinion  of  this  court  dues  not  eetabUab  "  a 


rule  of  practice, "  because  tbe  court  is  not 
"  unanimous  as  to  facts, "  and  because, "  as 
the  opiBlOBS  now  stand,  there  la  so  muclk 
divergence  and  conflict,  **  we  ought  to  re- 
consider the  case.  (The  word  "oplnlona'' 
was  Italicised  by  us.) 

There  seems  to  be  a  notion  prevalent 
that  expressions  of  opinion  by  a  minority 
of  the  court  constitute,  in  some  part,  a  de- 
cree, in  respect  to  the  facts  of  a  case,  that 
carry  with  them  the  force  of  authority. 
For  the  information  of  thoaewhoentOTtaln 
such  a  notion.  It  Is  Bnffl<d«it  to  say  tbat» 
however  much  consideration  may  oe  doe 
to  the  views  of  dissenting  lustlces,  the 
opinion  of  the  court  as  expressed  by  the 
majority  only  Is  authoritative  in  the 
enunciation  of  facte  aa  w^l  as  of  legal 
principles  In  any  given  case.  Such  is  the 
plain  and  emphatic  meaning  of  that  pro- 
vision of  the  conatltatlon  which  says: 
"  No  Judgment  shall  be  rendered  by  Idie  su- 
preme court  without  the  concurrence  of 
three  Judges. "  There  cannot  be.  In  the  very 
nature  of  things,  two  oplnloiu  at  tbl» 
court,  unless  they  concur. 

The  Bubstanceof  tbe  motion  fora  rehear- 
ing is  that,  because  of  tbe  disagreement 
In  referenceto  certain  facta,  the  opinion, as 
it  stauds,  la  not  a  safe  guide  for  the  law 
of&cers  ot  the  state  "In  the  execution  tii 
criminal  Justice.'*  The  views  entwtalned 
and  expressed  by  onr  predecessora  on  aa 
application  for  a  rehearing  in  Foulkes  v. 
Howes,  11  La.  Ann.  448,  strike  us  aa  being 
so  peculiarly  applicable  thatwe  quotefrook 
them  in  exeeuAo.aa  a  fitting  answer  to  tbe 
one  in  hand.  Baid  MBKiuaK,  C.  J.,  as  the 
organ  of  the  court:  "We  find  In  the  ap- 
plication tor  a  rehearing  in  this  case  the 
following  passage ;  •  •  •  '  We  respect- 
fully refer  the  majority  of  the  court  to  the 
opinion  of  Judge  SPOPPORn  in  connection 
with  what  we  hastily  suggest.  We  will 
not  say  that  that  opinion  is  unanswera- 
ble; although,  in  our  humble  opinion,  no 
answer  suggests  Its^f.  But  we  submit 
that  that  opinion  should  be  refuted,  or 
should  contrul  the  decision  ot  this  case,  in 
the  Interest  of  the  jurisprudence  of  oar 
state.'  *  •  •  The  high  standing  of  the 
gentlemen  who  have  applied  for  the  re- 
hearing in  this  case  requires  from  us  some 
notice  ot  the  petition  for  a  rehearing  bi> 
extraordinary  In  its  tone.  We  have  taitti* 
erto  supposed  thatwe  had  dlscharfi^  our- 
duty  when  we  had  respectfully  considered 
each  other's  opinions,  and  decided  each 
individual  case  upon  the  reasons  applica- 
ble to  it.  We  were  not  aware  that  we- 
owed  to  counsel,  or  the  public,  the  duty  of 
combating  the  opinion  of  tbe  Judge  who 
might  be  unable  to  concur  with  the  ma- 
jority In  opinion;  neither  bad  we  Burmlsed 
tbe  way,  or  learned  precisely  how,  w» 
were  to  be  Informed,  and  on  what  occa- 
sions it  would  be  necessary  and  proper  to 
vindicate  any  particular  decision  of  this 
court.  We  thought  that  In  thecase  before 
us  all  that  was  required  of  either  the  mi- 
nority or  the  majority  of  the  court  was 
that  the  case  should  be  so  decided  that  in* 
Justice  should  not  be  done  under  the  law 
to  one  party  or  the  other.  •  •  •  The- 
minority  of  the  court  have  entertained^ 
and  with  marked  ability  expressed,  differ- 
ent views,  whlcb  are  entitled  to  the  same 
respect,  although  not  decl^lye  of  the  mat- 
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tere  In  controversy,  as  the  opinion  of  the 
majority  ol  this  court,  and  no  more.  Nel- 
therthe  opinion  of  the  oiajorttynormlnor- 
ity  was  written  to  catch  the  approbation  ol 
this  or  that  man, — motlveB  onworthy  of 
any  Indlclal  tribunal,  whose  sole  object 
sbODld  be  to  do  Jastlce  In  each  case  accord- 
iDKtothelawBoftheland.  Norcanitbeper- 
m  It  tad  to  any  one,  how  respectable  soever 
bis  standing  may  be,  so  far  to  forsret.  In 
his  ofScIal  Intercourse  with  tbls  tribunal, 
what  Is  due  to  it,  as  to  point  out,  un- 
der the  pretense  ol  Ita  interest  to  juriHpru- 
dence,  what  particular  opiniuua  are  worthy 
of  favor,  and  what  need  to  be  vindicated 
by  the  court. "  Comment  would  add  noth- 
ing to  the  force  of  these  observations;  and 
we  will  conclude  by  exproBSlng  the  view 
that  was  expressed  by  the  majority  of  that 
court:  "Justice has bem done.** 
Rehearing  refused. 


CI.AFUN  et  «/.  V.  Mrtks. 

(Supreme  Court  af  XouMono.  Dec  \%  1880.) 

Suss  BT  Aenm  bt  Sahpm— Aoocmxaa  op 
Obdbb. 

Where  u  agent  In  New  OrleaQs,  for  non- 
resident dealers,  has  authority  odIt  to  ezblbtt 
samples  and  receive  orders,  which  tie  commuol- 
oates  to  bis  prin<Apal  for  acceptance  or  rejection, 
held,  that  an  order  so  transmitted  was  similar  in 
every  respect  to  an  order  to  purdiase  sent  direct 
by  the  buyer  to  the  seller,  ana  when  accepted  and 
filled,  and  the  voods  delivered  to  the  oarriar,  sod 
insured  by  the  oujer,  that  it  ww  a  oontraot. 
{SyllabvM  by  the  Court) 

Appeal  from  civil  district  coortf  parish 

of  Orleans;  Kino,  Jud^e. 

On  rule  to  rank  creditors. 

Percy  Roberts,  Jos.  N.  Wal&on,  L.  L. 
Leyjj  w.  8.  P&rkerson,  A .  H.  Wllaon,  and 
J.  W.  Ourley,  for  plaintiff  and  creditors. 
Buckt  Dlnkelaplela  Bart,  tor  defendant. 

McBiraRT,  J.  The  plaintiffs,  H.  B.QaOin 
A  Co.,  attached  themercbandlseand  stock 
of  goods  of  the  defendant  la  the  city  of 
New  Orleans.  Other  creditors  proceeded 
agalmt  the  defendant,  some  by  attach- 
ments, and  others  sequestered  bis  stock, 
claiming  a  vendors*  privilege  therein.  On 
a  mie  to  rank  creditors  taken  by  Claflln  A. 
Co.,  there  was  Judgment  sustaining  the 
privilege  of  the  creditors  who  sued  out 
writs  of  seqaestration.  From  this  Jodg- 
ment  the  other  creditors  have  appealed. 
The  question  presented  in  this  appeal  Is 
whether  the  creditors  who  sued  and  se- 
questered, and  claimed  the  vendors'  privi- 
lege, executed  their  contracts  here,  or  else- 
where, out  uf  the  state  of  Ix>aleiana. 

It  is  conceded  that,  under  the  law  In  the 
state  where  the  creditors  reside,  there  is 
no  vendor'a  privilege  resottlng  from  the 
contract.  Henoethe  pririlegespriugsfrom 
the  law  of  Louisiana,  and.U  the  contracts 
were  execnted  in  this  state,  the  vendors 
have  a  privilege  on  the  goods  sequestered 
and  Identified  by  tbem.  The  only  credit- 
ors who  have  Identified  the  Koode  sold  by 
them  to  defendant  are  G.  B.  A.  Plnmmer 
and  the  Metropolitan  Knitting  Company. 
All  goods  were  unpacked  and  mixed  with 
defmdant's  general  stock,  and  had  been  so 
mixed  for  several  months.  There  Is  no  ev- 
idence IdeutifyinE  the  goods  of  the  other 
«redltcw8.and  In  relation  to  thecontractfor 


the  pnrchaae  of  goods  from  these  creditors. 
Meyer,  the  defendant,  sa^  be  bought  some 
by  letter,  some  through  an  agent  of  his  In 
KewYork,  some  by  sample,  and  others  per- 
sonally in  New  Tork.  He  was  unable  to 
identify  those  purchased  by  sample.  The 
sheriff's  return  shows  what  goods  were 
seised nnderthe  writs  and  sold,  upon  which 
thesequestrators  claimed  thl8privllege,bnt 
the  goods  were  not  identified  with  that  cer- 
tain ty  that  the  law  requires.  Meyer  in  his 
evidence  states  he  saw  them  taking  oat 
goods  which  were  not  purchaaed  from 
these  plalntillB,  and  others  lor  which  he 
had  paid.  This  plainly  establishes  the 
fact  that  the  evldeneeupon  which  the  plain- 
tiff relied  for  Identlflcation  was  unsatis- 
factory. Admitting  that  the  contracts  ol 
these  creditors  were  completed  In  Lnulsl- 
ana,  which  is  very  doubtful,  they  clearly 
have  no  privilege  on  the  goods  seques- 
tered, because  tiiey  have  not  been  Identi- 
fied. Flummerand  the  Metropolitan  Knit- 
thug  Company  had  agenta  in  New  Orleanst 
who  exhibited  sam^ea  to  the  ddendant, 
from  which  he  made  selections  and  based 
his  orders.  These  orders  were  communi- 
cated by  these  agents  to  their  principals. 
It  appears  from  the  evidence  that  tiielr  au- 
thority was  confined  exclusively  to  solicit 
Ing  oiders.  without  any  power  to  bind 
their  priDcipats.  who  could  accept  or  reject 
the  offer  to  buy  which  they  recdved 
throughtheiragentsln  NewOrteans.  The 
comoletlon  of  the  contract — the  accept- 
ance of  the  price  and  conditions— depended 
entirely  npon  the  non-resldmt  creditors. 
When  the  agents  exhibited  their  samples, 
under  their  restricted  authority,  ana 
transmitted  the  order  to  ihAr  principals, 
there  was  no  obligation  created  which  the 
buyer  coold  enforce.  When  the  proposal 
to  purchase,  as  forwarded  by  the  agen  t,  was 
accepted  by  his  principal,  there  was  then 
a  contract  created  which  the  buyerin  New 
Orieans  could  enforce.  There  was  no  stip- 
ulation for  delivery  In  New  Orleans,  and 
the  presumption  Is  that  the  goods  were  to 
be  dellveredjn  New  Tork,  where  they  were 
situated.  They  were  delivered  to  a  ca^ 
rier  at  defendant's  risk,  as  he  had  under  an 
open  policy  insured  the  goods.  Had  they 
been  lost  ordestroyed  In  transit, he  wouM 
have  undoubtedly  been  the  proper  part^ 
to  collect  the  Ineurance. 

Several  cases  are  relied  upon  by  the  plain* 
tiffs  in  the  sequestration  suits,  to  which 
they  refer.  In  Overend  v.  Robinson, 10  La. 
Ann.  728,  the  goods  were  shipped  to  an 
agent  in  New  Orieans,  with  special  instruc- 
tions  not  to  deliver  them  to  the  defend- 
ant until  the  latter  should  have  conH>Ued 
with  certain  specified  conditions  about  fur- 
nishing security.  The  sale  was  complet- 
ed In  Louisiana,  and  became  a  Louisi- 
ana contract.  In  Matllard  t.  Nlfaool,  21 
La.  Ann.  412,  the  sale  was  made  by  sam- 
ple exhibited,  the  goods  sheeted,  and  the 
seller,  by  his  agent  in  New  Orleans,  prom- 
ised and  agreed  to  deliver  them  In  New 
Orleans.  The  agreement  was  made  in 
New  Orleans,  and  the  goods  delivered  In 
New  Orleans,  and  it  was  executed  in  New 
Orleans,  and  became  a  LouMana  contract. 
And  to  the  same  effect  is  the  doctrine  de- 
clared In  Mcllvalne  v.  IjCgare,  36  La.  Ann. 
859.  The  contract  expressly  stipulated 
that  the  boilers  purchased  should  be  deliv- 
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ered  on  ttae  plantation  of  defendant,  Le- 

fare.  The  acceptance  of  the  bollera  by 
[rs.  Legare  was  a  suBpeneive  condition, 
«tipulated  for  In  the  contract;  under 
which  It  could  not  beexecoted  befuredellv- 
«ry  of  the  things  sold  tn  Louisiana.  The 
warranty  resulting  from  a  sale  by  sample 
of  the  manufacturer,  for  Instance,  against 
secret  defects  of  manufacture,  and  the  mer- 
chant, as  to  quality,  are  not  of  the  essence 
of  a  contract,  or  essential  to  It.  This  war- 
ranty, in  fact.  Is  implied  In  every  sale,  and 
may  be  modified  or  raionnced  at  the  will 
olboth  parties, wlthoutchanglngthecbar- 
Acter  of  the  contract  or  destroying  its  ef- 
fect. Kev,  avil  Code,  art.  1764.  §  2.  There 
Is  also, In  a  sale  by8ampie,an  Implied  con- 
dition that  the  buyer  shall  have  fair  op- 
portunity of  comparing  the  bulk  with  the 
sample,  and  a  refusal  to  allow  this  will 
justify  the  buyer  In  rejecting  ttae  contract. 
BenJ.  Hales,  (Bennett's  Ed.)  This  Im- 

plied condition, unless  expressly  stipalated 
and  reserved  as  a  snspensl recondition  pre- 
venting the  execution  of  the  contract  be- 
fore delivery,  cannot  prevent  the  execution 
of  the  contract  at  the  placeof  final  accept- 
ance of  the  proposal  to  buy.  If  the  sale 
bad  beenln  New  Torkbysamples  exhibited 
there,  and  the  price  paid  and  goods  deliv- 
ered without  opportunity  to  examine  them 
Immediately  before  shipment,  the  Implied 
condition  for  inspection  at  New  Orleans 
would  still  exist.  If  the  goods  were  not, 
according  to  quality,  as  represented,  the 
buyercuuld  suefora  dissolution  of  the  sale, 
■or  return  the  goods  to  the  seller.  This 
implied  condition  In  ft  sale  by  sample  la 
not  the  view  and  trial  to  the  latlBfaction 
of  the  buyer  contemplated  In  article  2460, 
Bev.  Civil  Code,  which  operates  as  a  sus- 
pensive condition  of  the  sale.  In  the  in- 
stant case  there  fs  no  difference  between 
the  proposal  to  purchase  forwarded  by 
the  agent,  and  one  transmitted  through 
the  malls  by  the  buyer.  It  Is  not  doubted 
that  purchases  by  ordw  by  ttae  bnyer  talm- 
self  become  contracts  at  the  place  where 
the  order  Is  filled.  The  agent's  authority 
here  was  limited  and  restricted.  He  could 
not  bind  his  principal, .and  his  sole  duty 
was  to  exhibit  the  samples,  receive  and  for- 
ward orders  for  goods.  In  this  case  theor> 
der  was  filled,  the  goods  delivered  where 
the  contract  was  consummated,  and  the 
goods  Insured  by  the  buyer.  The  title  to 
the  goods  was  In  tbe  defendant  the  mo- 
ment the  goods  were  set  aside  and  placed 
at  his  risk.  There  seems  to  be  no  opposi- 
tion to  the  gfflieral  privilege  forclerk's  hire 
presented  by  A.  Castenado. 

Thejudgment  appealed  from  Is  therefore 
amended  by  rejecting  tbe  vendor's  privi- 
lege In  thegoods  sequestered  by  theMetro- 
polltan  Knitting  Company,  Wachusetts 
Shirt  Company,  George  A.  Plummer,  Noyes, 
Smith  &  Co.,  and  Jamea  Talcott,  and  in 
all  otherrespects  It  is  ordered  affirmed,  the 
appellees  herein  to  pay  costs  of  appeaL 

Rehearing  refased  February  10, 1800. 


Miller  t.  Finroah  et  al. 
(Supreme  Court  of  Florida,  Jan.  17, 1890.) 

HOMESTBAP— HeAT>  OP  FaMILT — HkIRS— DOTBR. 

1.  A  busbaud  and  wife  living  together  constl- 
tnte  a  "family, "  withia  the  meaning  of  the  word 


M  Tised  in  fhe  first  seotfon  oX  the  aintii  w  home* 
stead  artide  of  the  oonitltaUon  of  1888. 

S.  Tbe  third  aection  of  tbe  lame  article  pro> 
vided  ttaat  the  exemptioo  of  the  homestead  from 
forced  Mia.  granted  by  the  first  aecUon,  to  Uw 
head  cf  a  fanuly  realdlng  In  this  state,  sbonUl  oc- 
oroe  to  his  heirs;  and  under  it  the  exemption  from 
BOch  UablUty  fbr  Indebtedness  of  tbe  head  of  the 
family  passed  on  his  death  to  whomsoever  the  title 
of  tbe  homestead  descended  by  virtue  ot  the  stat- 
ute of  descents,  and  beoame  Inddent  to  the  inher- 
itance of  the  land. 

8.  The  term  <*helra"  la  the  tUrd  seoUcn  in- 
clades  an  adult  son,  and  an  adult  grandson,  the  son 
of  a  daughter  deceased  at  the  death  of  the  head  of 
the  family,  notwithstanding  they  were  not  at  his 
death  living  at  the  home  plac& 

4.  Residence  by  the  heirs  on  the  homestead  of 
the  anoestor  after  his  death  Is  not  necessary  to 
oontlnoe  the  exemption  of  it  from  his  debts. 

5.  ▲  oreditor  se^ng  to  satisfy  s  judgment 
ffhiob  he  has  recovered  against  tbe  administratrix 
out  of  the  homestead  of  her  Intestate,  who  was  tbe 
head  of  a  family  residing  in  this  state,  can  claim 
no  advantage  from  the  fact  Uiat  the  wife  has  elec^ 
ed  to  take  a  ohild's  part  In  lien  of  dower.  If 
her  election  she  forfeited  ber  dower  interest,  the 
heirs  toolc  the  entire  homestead. 

6.  A  Judgment  rendered  against  an  administra- 
trix on  an  Indebtedness  of  her  intestate,  not  ex- 
cepted from  the  exemption  provisions  of  the  home- 
stead provisions  of  toe  constitution  of  1868,  was 
not  a  lien  on  the  homestead  of  tlie  intestate,  who 
was  the  head  of  »  family  lesidiiw  in  thla  stata. 
The  title  to  the  homestead  dsMMOdad  at  his  death 
to  his  heirs  eranpft  teom  any  lisbOlty  for  the  ia- 
debtedneaa. 

(Sullatnu  by  0M  Court) 

Appeal  from  drcnlt  court,  Orange  coun- 
ty; John  D.  Bbooub,  Judge. 

C  F.  Akav,  for  appellant.  Foster  A 
Otmby  and  J.  F.  Welbornet  tor  appelleea. 

Rankt,  O,  J.  The  first  question  to  be 

disposed  ol  In  this  case  is  whether  Joseph 
Flnegao,  tbe  Intestate,  was  at  ttae  time  ot 
his  death,  November  3, 1K»5.  tbe  "  head  of 
a  family  residing  in  this  state,"  within  the 
meaning  of  the  first  section  of  the  nintli 
artlcleot  the  constitution  ot  1868.  That  be 
and  his  wife  were  at  the  time  occupying 
the  land  as  a  home  Is  not  denied,  and  that 
husband  and  wile  living  together  consti- 
tute a  family,  within  the  spirit  and  Intent 
of  homestead  leglslatlun,  whether  it  be  In 
the  form  of  organic  or  of  more  mutable 
law,  is  a  sound  and  recognised  propositloa. 
Thomp.  Homest.  ft  Ex.  §§  44.46,4ei;  Kltcb- 
eil  V.  Bargwln,  31  111.  40, 46.  Where  tbe 
relation  of  tansband  and  wtie  exists,  their 
Joint  consent  Is  essential,  under  our  con- 
stitution, to  any  voluntary  alienation  ut 
the  homestead,  and  the  existence  of  such 
relation  logically,  II  not  necessarily,  fills 
out  the  measure  of  the  requirement  uf  the 
constitution  for  exemption  ot  the  land 
owned  by  the  bead  ot  ttae  family,  and  occu- 
pied by  tiiem  as  a  home,  from  forced  sale. 

2.  Two  of  ttae  complainants,  J.  Furd  Fin- 
egan  and  J .  Flnegan  Paramore,  are  the 
heirs  of  the  luteetate;  the  former  being  his 
son,  and  the  latter  a  grandstm,  and  the 
child  of  a  daughtOT,  Mrs.  Paramore.  Tbe 
son  was  not  living  with  the  father  at  the 
death  of  thelatter ;  and  whether  or  not  tbe 
grandson  was,  the  record  does  not  Inform 
us.  The  son  had  attained  bis  ma|oril7 
before  such  death ;  and  the  answer  says 
that  the  grandson  reached  maturity  before 
the  filing  of  the  bill,  which,  however,  was 
neaiiy  10  months  sabseqauit-to  talsaraod- 
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ratber*8  death.  Aa  ItdoeflDOt  &fflnnattT&- 
]y  appear  that  the  grandson  was  at  the 
Intestate's  death  under  21  years  of  age,  or 
that  he  was  11  ring  with  his  grandfather  at 
the  homestead,  we  ^111,  as  the  most  tavor- 
able  view  that  can  be  taken  with  reference 
to  the  argument  of  connsel  for  appellant, 
rej?ard  him  as  harlng  been  orer  the  age  of 
31,  and  as  not  one  of  those  living  at  the 
homestead. 

The  complainants  before  us,  seeking  an 
Injunction  against  the  sale  of  the  home- 
stead of  the  intestate  upon  a  Jadgment  re- 
covered since  his  death  againet  his  admin- 
istratrix, are,  then,  his  widow,  a  son,  and 
a  grandson.  The  constitution  of  186H  pro- 
vided that "  a  homestead,  to  the  extent  of 
one  hundred  and  Mzl7  acres  ol  land,  or  the 
haK  of  one  acre  within  the  limits  of  an  In- 
corporated city  or  town,  owned  by  the 
head  of  a  family  residing  in  this  state,  to- 
gether with  one  thousand  dollars*  worth 
of  personal  property,  and  the  improve- 
ments of  the  real  estate,  shall  be  exempted 
from  forced  sale  nnder  any  process  of  law, 
and  the  real  estate  shall  not  be  alienable 
without  the  Joint  consent  of  bnsband  and 
wife,  when  that  relation  exists,  •  •  *  " 
and  the  exemptions  "shall  accme  to  the 
heirs  of  the  party  having  enjoyed  or  taken 
the  benefit  of  such  exemption.    •  • 

The  indebtedness  against  which  the  ex- 
emption Is  claimed  Isn  Judgment  recovered 
against  the  administratrix  on  a  promis- 
sory note  made  by  the  Intestate  early  in 
Febrnary.  1882. 

The  Intestate  enjoyed  the  benefit  of  the 
exemption.  It  was  not  necessary  to  sncti 
enjoyment  that  there  should  have  been  an 
attempt  to  enforce  the  debt  against  the 
land,  nor  an  actual  setting  apart  of  the 
homestead  in  the  raannn-  provided  by  the 
statute,  nor  that  thm  should  be  any  rec- 
ord thereof. 

To  those  apon  whom  thestatate  throws 
the  title  by  descent,  the  constitotion  gives 
the  right  of  exemption ;  or,  in  other  words, 
the  coDstitntion  niakes  the  exemption  an 
Incident  to  the  Inheritance,  and  thereby. 
Id  bo  far  aa  the  homestead  orotherexempt 

firoperty  is  concerned,  repeals  the  general 
aw,  governing  In  the  case  of  other  prop- 
erty, that  the  b^r  takes  subject  to  the 
debts  of  the  ancestor. 

The  rights  of  the  complainants,  what- 
ever they  maybe,  accrued  underthe  consti- 
tntlon  of  1868;  the  indebtednesd  having 
been  contracted  and  the  Intestate  having 
died  prior  to  the  adoption  ot  the  present 
organic  law,  which  organic  law,  we  may 
remark,  expressly  ordains  (section  8,  art. 
9)  that  the  exemptions  allowed  by  the 
former  constitution  shall  apply  to  all  debts 
contracted  and  Judgments  rendered  subse- 
quent  to  its  adoption,  and  prior  to  the 
adoption  of  the  present  constltutlou. 

It  has  been  held,  and  must  be  regarded 
an  tsettled  by  this  court,  that  a  widow  is 
not  an  "heir**  of  her  husband,  within  the 
meaning  of  the  ninth  article  of  the  constitu- 
tion of  1868,  where  children  survive  him. 
Wilson  V.  Fridenburg,  19  Fla.  461,  (decided 
In  June  term,  1882;)  Brokaw  v.  McDou- 
gall,  20  Fla.  213;  Wilson  v.  Frldenberg,  21 
Fla.  386. 

That  the  son  and  grandson  are  heirs,  ac< 
cording  to  the  statute  of  descents,  cannot 
be  denied;  but  it  Is  n^red  that  "heirs" 


means  "children,"  and  tliat  "children'' 
means"  infants,"  orpersons  under  21  years 
of  age,  not  adults;  and  two  sections  of 
statutory  law  are  invoked  In  support  of 
this  view.  The  first  ot  these  is  section  8,  p. 
631,McC3el.Dig.,it  beingthe  filth  section  of 
an  act  approved  January  16,  18G6.  The 
previous  provisions  of  the  act  exempted 
certain  personal  property,  and  every 
dwelling-boDse,  and  the  lot  upon  which  it 
stood,  in  any  city,  town,  or  village,  when 
the  owner  or  his  family  resided  In  th» 
house,  and  the  house  and  lot  did  not  ex- 
ceed the  value  ot  f 1,000,  and  to  every  farm- 
er 40  acres  of  land,  6  acres  thereof  being  Id 
cultivation  or  productive  ase,  or  so  much 
of  the  40  acres  as  did  not  exceed  the  valnft 
of  $1,000.  The  section  relied  upon  by  coun- 
sel provided  that  the  proprietor  of  such 
lands  so  exempted  from  execution,  attach- 
ment, and  distress  should  hare  power  to 
dispose  of  the  same  by  last  will  and  testa- 
ment :  and,  should  the  proprietor  of  snch 
land  die  intestate,  thai  the  same  should  de- 
scend to  Ms  widow  futd  minor  children, 
and  such  exemption  continue  through  the 
widowhood  ot  the  widow,  and  the  minor- 
ity of  the  children;  and,  should  the  pro- 
prietor leave  neither  widow  nor  children,, 
the  property  shall  be  subject  to  his  debts. 

The  other  section  Invoked  Is  section  16, 
p.  633,  McClel.  Dig.,  the  sixth  section  ot  the 
actapprovedJnne  23,1808, entitled  "Anact 
torsettlng  apart  a  homestead  and  person- 
al property  to  be  exempted  from  forced 
sale  under  process  ot  law."  The  only  part 
ot  It  necessary  to  be  given  reads  as  fol- 
lows: "Realand  personalestateexerapted 
from  forced  sale  under  any  process  of  law 
shall  likewise,  after  the  death  of  tbe  owner, 
being  the  head  ot  the  family,  be  exempt 
from  sale  in  aJl  cases  in  wUeh  any  widow 
or  Infant  children  of  the  owner  uiall  sui^ 
Vive  and  claim  such  exemption.** 

The  former  of  the  above  sections  Is,  as  Is 
apparent,  a  part  of  the  homestead  and  ex- 
emption law,  as  regulated  by  statute  In 
force  here  prior  to  the  operation  of  the  con- 
stitution of  1868;  and  it  Is  clear  to  our 
minds  that  the  ninth  article  of  that  consti- 
tution, by  Its  exemption  provisions  as  to 
real  and  personal  property,  supplanted  en* 
tirely  all  previous  statutory  exemptions,  at 
least  as  to  indebtedness  accruing  subse- 
quent to  the  time  when  the  constitution 
became  of  force.  An  Immediate  result  of  a 
comparison  ot  the  section  of  the  statute 
ot  1866  with  the  exemption  provl^ons  cf 
the  constitution  Is  a  perception  of  the  ab- 
sence from  the  latterof  any  discrimination 
lietween  minor  and  adult  b^rs,and  ot  any 
limitation  upon  the  duration  of  the  ex- 
emption from  indebtedness  after  tbe  death 
ot  the  head  of  the  family.  In  the  statute 
tbe  discrimination  and  limitation  are  ex- 
press and  unmistakable ;  In  the  constitu- 
tion there  Is  none,  but  the  "heirs  "take  the- 
property  with  an  express  guaranty  of  an 
exemption,  which  Is  unlimited.  The  ab- 
sence from  the  constitution  ot  the  distinc- 
tion and  the  llmltathm  to  be  found  in  the 
statute  cannot  be  regarded  as  accidental 
or  meaningless,  but  are  clearly  Indicative 
of  a  purpose  to  do  away  with  them. 

Taming  ourattentinn  to  the  above  stat- 
ute of  June,  1869,  we  find  that,  in  the  sec- 
tions preceding  the  one  set  uut  above,  it 
provides  a  mode  of  procedi^^^^^||^  a. 
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bead  of  a  family  residing  tntbls  state  may, 
either  before  or  alter  a  levy,  designate  or 
Bet  apart  bis  homestead,  and  for  a  surrey 
of  the  same  at  the  iDStance  of  a  Jndement 
creditor  dissatlsfled  as  to  the  quantity  of 
land  claimed  asahomestead.  The  eeveotb 
and  BUlMeqaent  sections  make  provision 
for  settlnf^  apart  $1,000  worth  of  personal 
property  when  a  tery  has  been  made,  and 
for  a  plaintiff  in  decree  or  JndKment  test- 
ing by  bin  in  equity  whether  property 
claimed  to  beezerapt  as  a  homestead  is  so. 

It  was  not  the  purpose  of  the  above  stat- 
ute of  1860  to  amend  the  statute  of  de- 
scents, nor  was  sach  the  effect  of  the  lan- 
Srnase  quoted  from theaAxthsectlon.  Adult 
chltdren  and  grandehtldrm,  the  latter  be- 
ing the  offspring  of  a  child  who  baH  died 
before  the  common  ancestor,  are  still  the 
heirs  of  the  deceased  anceBtor,  and  upon 
them  the  title  of  his  real  estate  falls  by  in- 
heritance, whether  the  land  be  Impressed 
with  the  character  of  a  homestead  or  not. 
The  only  meaning  or  effect  that  can  be 
claimed  forthe  quoted  language  of  the  sec- 
tion, if  it  Is  to  be  regarded  other  than  an 
adoption  of  the  same  mode  of  procedure 
applicable  In  other  cases  for  setting  apart 
a  homestead  and  personal  property  ex- 
empted from  forced  sale,  Is  that  Itexcludes 
from  the  benefit  of  the  exemption  any  heir 
upon  whom  the  title  to  the  laud  may  de- 
Bcrad,  who  Is  not  an  infant  child  of  the  an- 
cestor or  head  of  the  family ;  either  this,  or 
that  the  adult  heirs  are  excluded  unless 
there  be  at  the  death  of  the  ancestor  also 
a  widow  or  an  Infant  child  survlTlng  him. 

The  language  of  the  third  section  of  the 
ninth  article  of  the  constitution  is  that 
"the  exemptions  provided  for  In  sections 
one  and  two  shall  accrue  to  the  heirs  of 
the  party  having  enjoyed  or  taken  the  ben- 
efit of  anch  exemption."  The  meaning  of 
this  is  that  thosewho  Inherit  the  property 
sball  take  with  It,  and  as  Incident  to  the 
Inheritance,  the  same  exemption  from  the 
debts  of  the  deceased  head  of  the  family 
who  owned  It  as  he  enjoyed  at  his  death. 
This  exemption  la  from  liability  for  the 
debts  of  the  ancestor,  and  It  is  given  to 
whoever  maybe  heirs,  without  reference  to 
whether  they  be  Infcmta  or  adults.  No 
such  condition  Is  to  be  found  In  the  consti- 
tution, but,  according  to  Its  plain  Ian 
guage  and  meaning,  the  belrs,  if  tbey  be 
all  adults,  take  the  exemption  with  the 
land  In  the  same  way  that  infant  heirs  do; 
and,  if  some  heirs  are  adult  and  some  In- 
fant, the  constitution  has  provided  that 
the  title  to  the  homestead  vests  In  the  for- 
mer freed  from  liability  for  the  ancestor's 
debts,  Just  as  It  does  In  the  latter.  Legis- 
lation seeking  to  make  Infancy  a  test 
among  heirs  of  the  right  to  the  enjoyment 
of  the  exemption  is  hostile  to  the  con- 
stitution, in  thut  it  adds  a  requlremeat 
forsuch  enjoyment  not  to  be  found  In  that 
instrument.  We  are  not  required  nor  do 
we  mean  to  say  that  the  constitution  in- 
hibits all  changes  of  the  statute  of  de- 
scents, but,  in  our  opinion,  the  purpose 
and  effecc  of  that  Instrunient  was  that  the 
exemption  should  follow  the  land  or  other 

Eroperty  to  whomsoever  It  might  descend 
y  inheritance,  Independent  ol  the  consid- 
eration of  the  age  of  such  person  or  per- 
sons. 


It  may  be  said,  however,  that  to  permit 
adult  heirs  tu  enjoy  the  benefit  of  the  ex- 
emption is  InconHistent  with  the  general 
Idea  or  purpose  of  a  homestead,  and  that 
this  is  more  prominently  so  when  such 
adults  have  not  lived  underthe  home  roof, 
and  been  a  part  of  the  family  it  protects. 
The  answer  to  this  Is  found  fn  the  very 
provision  of  the  constitution  that  the  ex- 
emption shall  accrue  to  the  belrs  of  the 
party  having  enjoyed  it.  That  property 
which  creditors  could  not  take  from  the 
bead  of  thefamlly  when  he  waa  living  they 
cannot  take  from  his  heirs  alter  bis  death. 
This  is  what  the  constitution  plainly  eaid 
to  any  one  who  might  become  a  eredttor. 
It  required  that  a  person  should  be  an 
heir,  and  nothing  else,  to  suo'essfully  claim 
the  exemption  against  the  debts  of  the  an- 
cestor who,  at  his  death,  was  the  head  of 
a  family  residing  In  this  state.  No  resi- 
dence upon  the  land,  or  abiding  with  the 
parent  or  ancestor,  was  made  a  condition 
to  such  heirship  or  consequent  right  of  ex- 
emption; nor  Is  the  belrs'  right  of  exemp- 
tion fromtbe  ancestor's  debts  dependent  up- 
on a  use  by  them  of  tfaeland  aeahomeBtead. 
Reeves  V.  Petty.  44  Tex.  249.  Whateverthe 
interest  of  the  ancestor  was  In  the  land,  it 
descends  to  and  vests  in  the  heir,  whether 
It  be  a  term  of  years,  a  fee-simple,  or  other 
estate  extending  beyond  the  life  of  the  an- 
cestor. We  have  found  no  eonBtitutlon  or 
other  homestead  law  like  oura;  nor  any 
decision  which,  In  view  of  the  plain  lan- 
guage of  our  instrument.  Justifies  us  In  de- 
parting from  the  well-known  meaning  of 
the  terms  used,  and,  by  construction,  for- 
mulating what  to  our  minds  might  be  a 
more  reasonable  homestead  or  exemption 
system. 

We  are  aware  tiie  word  "children ''In  a 
Texas  statute  providing  that  ahomestead 
shall  descend  and  be  aet  apart  to  the  widow 
and  children  has  been  constrned  to  Include 
only  such  children  as  were  minors,  and  not 
those  who  were  adults.  The  word  "chil- 
dren," when  used  Irrespective  of  parentage, 
may  denote  that  class  of  persons  under  the 
age  of  21  years,  as  distinguished  from  adults, 
but  Its  ordinary  meaning,  with  respect  to 
parentage,  Is  Bons  and  daughters  of  what- 
ever age,  (see  titles  "Child,"  "Minority,- 
"Majority,"  Abb.  Law  Diet,  and  Bouv. 
Law  Diet.;)  and  the  Texas  court  adopted 
the  former  meaning  as  more  consistent  with 
the  purposes  of  homestead  legislation,  yet 
held  that  the  estate  vested  In  the  Infant 
children  not  merely  during  minority  or 
Infancy,  of  ao  long  as  they  continued  to 
occupy  it  as  a  homestead,  but  in  fee  and 
independent  of  a  continuation  of  Its  use  as 
a  home,  (Kueves  v.  Petty,  44 Tex.  219;  Horn 
V.  Arnold,  52  Tex.  IGl.)  The  word  "heirs" 
does  not  afford  an  oppurtunlty  for  the 
conHtructlon  thus  given  to  ** children, "  as 
between  minors  and  adults, 

3.  It  appears  from  the  record  before  us 
that,  at  the  time  the  bill  was  filed  to  en- 
join the  sale  by  the  sheriff  under  the  execu- 
tion issued  upon  the  Judgment  referred  to, 
Mrs.  Flnegan  had  instituted  against  the 
son  and  grandson  a  proceeding  for  the  par- 
tition of  the  homestead  property,  and  that 
a  decree  had  been  made  on  Febniary  3. 
1SH7.  appointing  commissioners  to  divide 
the  same  between  herself  qiid  them,  and 
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tbe  commlaBlonen  reported  the  lands  to 
be  BO  situated  that  they  could  not  be  di- 
vided without  great  prejudice  to  the  ovn- 
eea,  and  recommended  a  sale,  and  on  the 
Ist  of  March  a  sale  was  ordered,  and  on 
the  let  day  of  August  In  the  same  year  the 
propertjr  was  sold  to  Mrs.  Plnegan,  and 
tiie  sale  was  conflrmed  in  the  rollowlng 
September,  and  on  tiie  4tb  day  of  October 
the  commissioner  conveyed  tbe  land  to  her 
by  a  deed.  The  bill  was  filed  on  the  23d 
day  of  May  in  the  same  year,  and ,  ae  is  ap- 
parent^thesaleand  proceedings  consequent 
npnn  it  wwe  subsequent  thereto.  The  de- 
cree of  partition,  that  for  tbe  sale,  and  the 
deed  are  tbeonly  parts  of  the  partition  pro- 
ceeding before  us,  yet  they  give  the  Inform 
mation  indicated  above.  It  also  appears 
that  on  Hxe  26th  day  of  January,  188fl,  a 
few  days  less  than  three  months  after  the 
death  of  the  Intestate,  Mrs.  Finegan  filed 
In  the  county  court  of  Orange  county  an 
election  to  take  a  child's  part  In  Men  of 
dower  "in  aiid  to  all  the  real  and  personal 
property  of  which  she  was  dowable,  ac- 
cording to  the  true  Intendment  of  the  law, 
as  widow  "  of  the  intestate. 

Upon  these  proceedings  two  positloneare 
asserted  by  counsel  for  appellant.  The 
firsrt  Is  that,  the  widow  having  elected  to 
take  a  child's  part,  her  Interest  In  the  es- 
tate is  subject  to  tbe  execution ;  and  the 
second  Is  that,  tbe  property  having  be«i 
sold  and  passed  out  of  the  heirs.  It  has 
thereby  become  subject  to  the  lien  of  the 
judgment. 

The  answers  to  these  propositions  are 
apparent.  To  the  first  It  may  be  well  said 
that  if  tbe  widow  had  no  other  Interest  in 
tbe  homestead  but  dower,  as  was  held  In 
the  Fridenburg  and  McDougall  Cases, 
supra,  and  her  election  to  take  a  child's 
part  was  a  sarrender  of  her  dower  cltdm 
with  Its  superiority  to  the  rights  of  credit- 
ors, this  did  not  affect  the  title  of  the  heirs 
to  the  entire  homestead  dlschai^  of  her 
dower  claim.  Again,  If  she  has  successful- 
ly asserted,  aa  she  seems  to  have  done  by 
her  partition  suit,  a  claim  to  a  one-third 
Interest  in  this  land  as  against  the  heirs, 
or  with  tiieir  consent,  it  Is  a  matter  of  no 
concern  ts  the  appellant  or  atbsr  slinllar 
creditors.  They  are  not  injured,  for  the 
same  land. if  she  badnolnterestlnlt,  woold 
go  to  the  hedre  exempt  from  the  indebted' 
neas. 

Aa  to  the  lien  of  the  Judgment,  nothing 
is  required  to  be  said  other  than  that  be- 
fore the  Judgment  was  rendered  the  title 
bad  descended  to  tbe  heirs  exempt  from 
liability  for  the  Intestate's  indebtedness, 
and  the  Judgment  against  the  administra- 
trix was  never  a  lien  upon  it,  even  should 
we  CMlmIt  that  a  Judgment  against  an 
administrator  or  administratrix  Is  a  lien 
upon  any  of  the  lauds  of  an  Intestate. 

The  decree  making  the  Injunction  per- 
petual is  affirmed,  and  it  wlU  be  ordered 
accordingly. 

Lay  t.  Acbtin. 
iSupretne  Court  of  Floiida.  Jan.  19, 1800.) 

COKPOBATIOXS— ABBIONMEST  Or  NOTB  BT  Om- 
OKBS. 

A  promiasoiT  note  payable  to  the  order  of 
Kbe  Panasoffkee  &  Wlthlacoochee  Navigation  Com- 


pany, and  a  mortgage  secnrlngiha  same,  were  aa 
•igned  by  lu  presloeat  and  seoretary;  the  aMign- 
ment  being,  in  substanoe:  "We,  the  uaderslgned 
D.  B.  T.,  preeide&t,  sod  O.  B.  B.,  seoretary,  oi  the 
P.  &  W.  N.  Co.,  have  tranaferred  to  J.  C.  the  at- 
tached mortgage  and  note,  and  on  the  part  of  said 
oompany  have  nereto  attached  our  names  and  af- 
flx«a  oar  seals,"— they  aignlDg  their  iodlvidnal 
names,  and  ustog  statatory  private  seals:  Held. 
(1)  that  tho  assignment  la  upon  Its  face  the  act  of 
the  company,  through  these  offloes,  and  not  the  in- 
dividual act  of  theoffluers;  <3}  that  a  bill  setting 
up  tbe  aasigument,  and  alleging  that  ttie  ollloen 
bad  authority  to  make  it,  shows  a  valid  transfer 
of  the  note  and  mortgage  to  the  assignee,  and  la 
not  demnrrable  as  not  showing  that  toe  company 
bad  parted  with  tta  tlUe  to  theae  Instrumaata, 
Maxwsll,  J.,  dlasaatlng. 
(SyUatyu*  t>v  the  Court.) 

Appeid  from  circuit  court,  Snmter  conn- 

ty;  J.  J.  FiNLBY,  Judge. 

Fleming  Jk  D&bM,  for  appellant.  Joba 
O.  ReardoD,  for  appellee. 

Raney,  G.  J.  The  bill  of  foreclosore  be- 
fore us  alleges  that  the  appellee  executed 
a  promissory  note  payable  to  tbe  order  of 
the  Panasoffkee  &  Wlthlacoochee  Naviga- 
tion Company,  and  a  mortgage  on  lands 
to  secure  Its  payment,  and  that  the  note 
and  mortgage  were  assigned  to  one  John 
Conley,  for  value  received,  by  D.  R.  Towns, 
ae  president,  and  C.  S.  Bushnell,  as  secre- 
tary, of  title  sfUd  Panasoffkee  A;  Wlthlacoo- 
chee Navigation  Company,  the  said  presi- 
dent and  secretary  having  the  authority 
so  do ;  all  of  which  will  appear  indorsed 
and  acknowledged  npon  said  mortgage. 
The  note  and  mortgage  are  made  exhibits 
to  the  bill,  as  a  part  of  It.  The  assignment 
indoreed  on  the  mortgage  Is,  omitting  the 
statement  of  the  locality  of  its  execution, 
and  the  names  and  attestation  o!  tbe  sub- 
scribing witnesses,  as  follows : 

"Be  it  known  to  all  men  that  on  this 
thirteenth  day  of  September,  A.  D.  1884, 
we,  the  undersigned,  D.  B.  Towns,  presi- 
dent, and  C-  S.  Bushnell,  secretary,  of  the 
Panasoffkee  and  Wlthlacoochee  Navlgar 
tlon  Company,  have  trani>ferred  to  John 
Conley  the  attactied  mortgage  and  note, 
and,  on  tbe  part  of  said  company,  have 
hmto  attached  our  names,  and  affixed  our 
seals,  the  day  and  ymrflrstabovewritten. 

"D.  R.  Towns.     [l.  b.] 
"C.  S.  Bushnell.    [l.  s.j " 

The  bill  also  alleges  that  Conley,  for  val< 
ue,  sold  and  assigned  the  note  and  mort- 
gage to  complainant. 

The  appellant  has  demurred,  and  the 
grounds  stated  are  that  It  appears  by  tbe 
h\l\— First,  that  complainant  baa  no  title 
tothe  noteormortgage;  and, secostf, that 
neither  of  said  Instruments  has  been  as- 
signed to  the  plaintiff  by  the  Panasoffkee  & 
Wlthlacoochee Nnv1jj;ation Company;  and, 
third,  that  the  company  hold  title  to  the 
note  and  mortgage. 

It  Is  contended  on  behalf  of  appellant 
that  the  assignment  is  the  act  of  Towns 
and  Bnahnell  Individually,  and  not  the  act 
of  the  corporation ;  but  the  authorities  do 
not  sustain  this  position.  Where  a  note  Is 
payable  to  a  corporation  by  Its  corporate 
name,  and  Is  Indorsed  by  an  authorized 
agent  or  official,  with  the  suffix  of  his  offi- 
cial petition,  It  will  be  regarded  that  he 
acts  for  his  principal,  disclosed  on  the  pa- 
per as  the  payee,  and  who  t^refore  is  the 
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only  person  competent  to  tranefer  the  le- 
sal  title.  Daniel,  Ne^.  Inst.  §  416;  Rand. 
Com.  Pai>er.  S  An  Indorsement  by  an 
ofBcpr  of  a  corporation  Is  prima  facie  the 
act  of  the  company.  Id.SStiS;  Fryev. Tuck- 
er, 24  111.  180.  In  Mclntlre  v.  Preston,  5 
Oilman,  48,  a  note  payable  to  a  corpora- 
tion was  asBi^ed  thus:  "Without  re- 
conrse.  Joel  Scott,  Secy  ;**  and  it  was 
held  that  when  properly  filled  ont,  as  the 
plaintiff  might  do  on  the  trial.  It  was  suffi- 
cient to  pass  the  legal  title  to  the  note, 
and  that  the  authority  of  Scott,  the  secre- 
tary, to  assign  lt,cuuld  only  be  questioned 
by  plea.  See,  also,  Goodrich  t  Reynolds, 
81  111.  491.  Bank  v.  Pepoun,  11  Mass.  288. 
decides  the  same,  where  the  indorsement 
was  In  blank,  by  an  authorized  attorney 
signing  his  name,  and  styling  himself  "at- 
torney. "  Folger  V.  Chase,  18  Pick.  63,  was 
a  case  where  a  note  waa  indorsed  by  the 

{layee  to  a  bank,  and  Its  cashier  indorsed 
t  as  foUows:  "P.  H.  Folobr.  Cashier;" 
anditwas  objected  that  the  lattOT  indorse- 
ment was  not  made  in  the  name  of  the  cor- 
poration. "  But, "  said  the  supreme  court 
of  Massachusetts,  "we  think  the  indorse- 
ment by  the  cashier,  in  hie  official  capac- 
ity, sufficiently  shows  that  the  Indorse- 
ment was  made  In  behalf  of  the  bank ;  and, 
if  that  is  not  snffident,  the  plaintiffs  have 
the  right  now  to  prefix  the  name  of  the 
corporation. "  Nicholas  t.  Oliver,  86  N.  H. 
218,  decides  that  the  Indorsement,  "  W. 
Earlb,  a.  Sec't'y, ''  made  on  a  promissory 
note  payable  to  an  insurance  company,  Is 
to  be  considered  the  Indorsement  of  the 
company,  11  nothing  further  appear  to  in- 
dicate that  it  is  intended  as  the  indorse- 
ment of  some  other  party.  In  Ruaselt  t. 
Folsom,  72  Me.  436,  the  indorsement,  by 
the  treasurer  of  thepayee  corporation  sign- 
ing his  name,  and  an  abbreviation  of  his 
office,  was  held  to  transfer  the  legal  title; 
and  in  Farrar  v.  Gilman,  18  Me.  440,  the  in- 
dorsement by  the  cashier  of  the  bank  was 
adjudged  to  be  prima  Guile  evidence  of  a  le- 
gal transfer  of  a  negotiable  note.  See,  al- 
so, Chase  v.  Hathum,  61  Me.  505;  Dunn  t. 
Weston,  71  Me.  270:  ElweU  v.  Dodge,  88 
Barb.  336;  Bank  v  Clements,  81  N.  Y.  33. 

Looking  at  the  indorsement,  it  is  appar- 
ent from  its  face,  considering  its  entire  lan- 
guage, that  the  officers  intended  to  act  on 
behalf  of  their  coirpany,and  not  as  princi- 
pals ;  and,  when  viewed  in  the  light  of  the 
above  authorities,  the  condnslou  follows 
that  the  indorsement  is  the  actol  the  com- 
pany, and  not  of  the  individuals  whose  sig- 
natures are  affixed  to  it. 

The  bill  allies  that  the  officers  had  au- 
thority to  assign  the  note  and  mortgage; 
and  this  is  admitted  by  the  demurrer,  and 
can  only  be  traversed  by  proper  avraments 
In  au  answer  or  plea. 

There  Is  nothing  In  the  conclusion 
reached,  or  the  authorises  cited  above, 
that  is  Inconslsteutwitb  the  case  of  Robin- 
son V.  Springflcld  Co.,  21  Fla.  2(J3,  and  oth- 
er kindred  cases  notTalUng  within  the  rule 
controlling  indorsements  by  officers  of  cor- 
porations. 

The  order  overruling  the  demurrer  Is  af- 
firmed, aod  the  cause  will  be  remanded  for 
farther  proceedings  consistent  with  this 


opinion*  and  the  equily  practice  tn  sneb 
cases. 

MAZWBi<i<,J.,(tfle«eat/iu'.)  Idonot  eon- 
car  with  the  majority  of  we  eoart.  That 
the  assignment  to  Conley,  so  far  as  legal 
obligation  is  concerned.  Is  not,  in  its  char- 
acter, such  as  of  Itself  to  bind  the  corpora- 
tlon,  does  not,  I  think,  admit  of  dispute. 
The  paper  executed  for  the  purpose  of  as- 
signment is  not  in  the  name  of  the  com- 
pany, and  is  executed  by  parties  who  do 
not  in  terms  dfdm  authority  to  make  It; 
and  there  is  nothing  In  it  that  makes  tt 
the  act  of  thecompany  Towns  and  Bush- 
nell  "  have  transferred  "  to  Conley.  This  1* 
their  individual  act,  according  to  tally-es- 
tablished  law,  notwithstanding  the  words 
"president"  and  "secretary,"  which  fol- 
low. These,  In  such  a  connection,  are  only 
words  describing  the  persons,  and  do  not 
Import  representative  aetlon,~4n  this  case^ 
more  manifest  from  the  fact  that  th^  sign 
thepaper.not  In  the  nameof  the  company, 
but  In  their  individual  names,  without  any 
official  or  other  designation  of  agency, 
affix  their  Individual  seals  thereto.  Sucb 
aji  Instru  ment,  regarded  upon  Its  face  alone, 
cannot  be  taken  as  transferring  the  prop- 
erty of  the  companyln  the  note  and  mort^ 
gage.  It  belongs  to  tbe  class  of  transac- 
tions in  which  persons  acting,  or  dalmlns^ 
to  act,  in  a  representative  capacll^.so  dis- 
charge their  functions  as  to  make  them- 
selves Individually  responsible.  Among 
the  numerous  cases  of  this  character  are 
Barkerv.InsuranceCo.,8  Wend.94;  Taftv. 
Brewster,  9  Johns.  884;  Stone  v.  Wood,  7 
Cow.  453;  Tippets  Walker,  4  Mass.  o&i; 
Bradlee  v.  Manufactory,  16  Pick.  847.  See, 
also.  Story,  Ag.  S  276. 

Tbeasalgnmentiteelf  being  fnsufflclentto 
bind  the  corporation,  1  think  the  allega- 
tions of  the  bill  in  regard  to  authority  of 
the  president  and  secretary  ol  the  corpora- 
tion to  make  it  are  not  sufficiently  specific  to 
hold  the  demnrra-  aa  admlttbig  the  au- 
thority. I  concede  tiiat,  if  they  were,  the 
complainant  wonld  be  entitled  to  his  decree. 
The  Infirmity  of  the  assignment  is  not  such 
as  to  render  It  totally  void  as  against  tbe 
corporation;  but, upon  dueallegatlon  and 
proof  of  proper  agency  in  Its  execution,  it 
should  beupheld  as  the  act  of  the  corpora- 
tion. That  this  may  be  done  by  evidence 
aliunde,  where  the  Instrament  Itself  Is  de- 
fectively executed.  Is  maintained  by  abun- 
dant authority.  See.amongothers.Fleck- 
ner  v.  Bank,  8  Wheat.  838 ;  Everett  v.  U.  S., 
6  Port.  (Ala.)  166;  McWhorter  v.  Lewis,  4 
Ala.  198;  Melledge  v.  Iron  Co..  5  Cush.  158; 
Halle  V.  Peirce,  82  Md.  327;  and  Tippets  v. 
Walker,  supra.  In  the  last  case  it  was  de- 
cided that  the  i)ersons  professing  to  act  as 
agmts  were  individually  liable,  and  not 
tbe  corporation;  bat  the  court  virtually 
said  that.  It  there  had  beeneridencetoshow 
the  agency  of  the  persons,  its  decision  wonld 
have  been  different. 

My  conclusion  Is  that  the  demurrer  should 
have  been  sustained,  with  liberty  to  com- 
plainant to  amend  his  bill,  if  he  can,  by 
more  definite  and  certain  all^ations  ol 
the  authority  of  the  pre^dent  and  secre- 
taiy  to  make  the  assignment  In  questton. 
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PoRTEB  T.  Stats. 
(Supreme  Court  of  Flortdo.  Wb.  IS,  1890.) 
Lakcbxt— ijTDicjnaifT— Dkbckiptiok  ov  Pbopsk- 

TT— MONKT. 

1.  An  IndlctmeBt  for  laroeor  sufBdeDUy  de- 
■cribes  the  kind  and  ralaa  of  property  stolen  u 
"one  lot  of  ^ver  ootn,  of  tbe  deoomiiiBtion  of  one 
dollar  eacb,  of  the  onrreDoy  of  the  United  BUtee, 
of  the  Talae  of  twenty>flve  dollars,  of  the  goods, 
money*,  and  chattels  of  one  J.  H.  M. " 

2.  An  indictment  for  tbe  larceny  of  "one  lot  of 
silver  ootn  of  the  United  States  currency,  of  the  de- 
nomination of  doUarSf  half-dollars,  quartm,  dimes, 
wd  five-cent  pleoea,  of  the  value  « twenty-flve  dxA- 
lars,  a  more  partiDular  description  of  which  coin  is 
to  tbe  jurors  unknown,  of  the  goods, "  eta,  is  anlB- 
oiently  neciflc  to  warrant  a  Jiwgmoiit  npoii  a  g«a- 
•rml  Terdict  of  guilty. 

(9yUatm»  by  the  CourU) 

WaUaaa  B,  Lamar,  Atty.  Qen.,  tor  the 
State. 

MiTCHRLL,  J.  The  plalDtlir  in  error  was 
conTlcted  upon  a  charge  of  larceny,  and 
brings  his  case  here  tipoD  writ  of  error  to 
the  circuit  court  ol  banta  Rosa  county 
from  an  order  of  said  court  overruling  the 
motion  in  arrest  orjudKment,  and  assigns 
the  following  errors:  (1)  The  court  erred 
in  refusing  the  motion  In  amet  of  Judg- 
ment ;  (2)  the  court  erred  In  holding  the 
Indictment  herein  eufflcient  to  render  Judg- 
ment on;  (8)  the  court  erred  in  holding 
that  the  Indiutment  sufBcIeatly  described 
the  money  alleged  to  have  been  stolen. 
Theee  several  assignments  may  be  con- 
straed  together. 

Tlie  ludictm«it  contains  two  counts,  the 
first  of  which  ebarges  the  delMkdant  witii 
larceny  of  "one  lot  of  silver  coin,  of  the  de- 
nomination of  one  dollar  each,  of  the  cur- 
rency of  the  United  Sta  tes,  of  the  value  of 
twenty-flve  dollars,  of  the  goods,  moneys, 
and  chattels  of  one  J.  U.  McLendon ; "  and 
the  second  count  charges  the  defendant 
with  the  larceny  of  "  one  lot  of  silver  coin 
of  the  United  States  currency,  of  the  de* 
nomination  of  dollars,  halt  dollars*  qnar- 
tns,  dlmee,  and  flre-cent  pieces,  of  the  mi- 
ne of  twenty-flve  dollars,  a  more  partii*u- 
lar  description  of  which  coin  Is  to  tbe  Ju- 
rors unknown,  of  the  goods,**  etc.  The 
only  question  to  be  considered  is  as  to  the 
sufficiency  of  the  indictment. 

There  is  a  conflict  of  authorities  aa  to 
whether  or  not  ihe  description  ot  the  coin 
in  tbe  first  coant  ot  the  Indictment  Is  suffi- 
ciently definite.  At  the  common  law  this 
deficriptlon  was  not  sufficient,  and  the 
same  doctrine  has  been  held  in  some  of  the 
courts  in  this  country;  but  other  authori- 
ties of  high  respectability  hold  that  the 
description  Is  sufficient.  Brown  v.  People, 
29 Mich.  232;  Com.  v.  O'Connell,  12 Allen. 451 ; 
State  V.  Walker,  22  La.  Ann.  425;  Com.  v. 
GaHa^her,  16  Gray,  240,  citing  U.  8.  t.  Rlgs- 
by.2Cranch,C.C.864;  Merwhi  v.  People,  26 
tilch.  306;  McKane  t.  State,  11  Ind.  195; 
Berry  t.  State,  10  Oa.  511. 

We  are  Inclined  to  think  that  the  rule 
laid  down  by  these  authorities  is  the  cor- 
•  rect  one.  The  mon^  was  described  as  sil- 
ver dollars,  ot  the  currency  ot  the  United 
States,  of  the  value  of  twenty-flve  dollnre. 
and  It  was  sufficient  to  put  tbe  defendant 
on  notice  of  the  charge  against  him ;  and 
bdnn;  thnsadvlsed.and  It  bdng  Incumbent 
oa  tbe  state  to  prove  evray  material  alle- 
T. 7so.no.  4 — 10 
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gatlon  ot  the  Indlctmrat,  Including  the  de- 
scription of  the  money  alleged  to  have  been 
stolen,  tbe  defendant  was  protected  In  all 
his  rights,  and  was  not  Injured  because  the 
money  was  not  more  definitely  described. 
But,  it  there  could  be  any  doubt  as  to  the 
sufficiency  of  the  description  of  the  money 
In  the  first  count,  there  could  be  no  doubt 
as  to  the  sufficiency  ot  the  second  count,  be- 
cause the  second  count  shows  why  the 
money  was  not  more  partlcnlarlT  de- 
scribed; and  this  was  an  that  was  re- 
quired to  make  the  description  sufficient. 
People  V.  Linn,  28  Cal.  150;  Com.  t.  Saw- 
telle,ll  Cush.  142;  2  Blah.  Grim.  Proc.  S  708- 
et  seq.;  Com.  v.  Gallagher,  16  Gray,  240; 
Merwln  v.  People,  26  Mich.  298. 

There  being  a  good  count  In  the  Indlct- 
moit,  and  there  being  a  general  verdict  of 
guilty.  It  applied  to  the  whole  Indlctmmt; 
and  thecourt  below  committed  no  error  In 
deciding  that  tbelndlctment  was  sufficient, 
and  orermllnff  the  motion  In  arrest  of 
Judgment. 

The  Judgment  <a  the  court  below  Is  af- 
firmed. 


Cooper  et  al.  v.  Davis  et  al. 
(jSuprvme  Court  ofAlalxma.  Jan.  £8, 1890.) 

ElSCUnOK— CLAfM-BONDS. 

Where  an  atDdavit  of  title  to  property  levied 
on  under  execution  Is  made,  and  a  oUum-bond  ex- 
outed,  and  upon  the  trial  the  property  Is  found  lia- 
ble to  execution,  and,  upon  failure  to  dtitver  by 
tbe  claimant  within  10  days,  the  iflsiiii-boiid  la  in- 
dorsed, "Forfeited,"  and  returned,  the  oonstable 
is  unauthorized  to  accept  afBdavlt  of  claim  and 
clalm-boDd  from  another  party,  while  the  property 
is  withheld,  so  as  to  defeat  the  plaintiffs*  right  to 
execution. 

Appeal  from  city  court  ot  Annlston ;  W. 
F.  Johnston,  J  udge. 

This  was  a  motion  to  quash  an  execution 
in  favor  ot  appellants,  C.  J.  Cooper  &  Co., 
against  L.  A.  Davis  et  al.,  appellees. 

E.  M.  Hanna,  for  appdlants.  John  M, 
CaldweUt  for  appellees. 

Cloptom,  J.  This  proceeding  to  a  mo- 
tion to  quash  an  execution  Issued  against 
the  makers  of  a  claim-bond,  on  the  ground 
that  the  bond  was  Improperly  indorsed, 
and  returned,  "Forfeited.  The  motion 
was  submitted  to  the  city  court  on  an 
agreed  stalmnent  of  facts,  which  are:  An 
execution  In  favorot  appellants  was  levied 
bythe  constableoncertaln  property.  Mrs. 
L.  A.  DavlB  made  an  affidavit  that  she  had 
a  Just  title  to  the  property,  and  a  claim- 
bond,  which  was  accepted  by  the  consta- 
ble. On  a  trial  of  the  claim  suit  before  a 

Justice  of  the  peace,  the  property  was 
onnd  subject  to  plaintiffs*  Judgment.  The 
makers  of  the  bond  (ailing  to  havelt  fortii- 
comlng  within  10  days  thereafter,  the  con- 
stable Indorsed  the  bond,  "Forfeited,"  and 
returned  the  same  to  the  Justice,  who 
thereupon  Issued  execution  against  all  the 
obligors  in  the  bond.  After  the  rendition 
of  the  Judgment  condemning  tbe  property 
to  the  satisfaction  of  plaintiffs'  Judgment, 
but  before  the  claim-bond  was  Indorsed 
and  returned,  "Fori^ted,"  a  stranger  to 
plaintiffs'  execution  and  to  the  claim  pro- 
ceedings made  an  affidavit  of  claim  an<l  a 
claim-bond,  und«r  the  statute,  tor  the  trial 
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(rf  the  right  of  propertT,  wUch  were  ac- 
cepted by  the  constable. 

No  question  being  raised  In  r^ard  to  the 
reKularllyot  the  Jnoffmait  rendered  by  the 
Justice  on  the  trial  of  the  right  of  proper- 
ty, which  majr  be  amended,  If  necessary, 
and  as  to  the  parties  agreed  that  the  prop- 
erty was  found  subject,  we  shall  consider 
the  qaeatlons  raised  and  ai^ed  as  they 
were  pi-esented  and  decided  by  the  city 
court  on  the  agreed  statement  of  facts. 
The  condition  of  the  claim-bond  was  that 
themakCTS  should  have  the  property  forth- 
coming for  the  satisfaction  of  ptalntUta' 

Judgment,  If  round  liable  therefor.  The 
udgment,  finding  the  property  liable,  fixed 
and  rendered  absolute  the  obligation  to 
hare  It  forthcoming.  On  fcUIure  to  do  eo, 
plaintiffs'  unquestioned  right  was  to  have 
the  bond  Indorsed  and  returned,  "Forfeit- 
ed," and  to  have  an  execution  against  the 
obligors.  The  Judgm«it  of  condemnation 
was  eonclUBWe,  and  estopped  them  from 
denying  that  the  property  was  subject  to 
the  execution.  If  thecoustablehad  refused 
or  failed  to  Indorse  and  return  the  bond 
as  required  by  the  statute,  a  mandHmns 
would  have  been  awarded,  on  proper  ap- 
plication, to  compel  him  to  perform  such 
daty.  The  facts  clearly  distinguish  this 
case  from  Roswald  t.  Hobble,  85  Ala.  73, 
4  South.  Bep.  177,  and  bring  it  within  the 
principle  settled  in  Cooper  v.  Feck,  22  Ala. 
408.  In  the  first  case,  the  claimant,  by  a 
replevy-bond,  obtained  possession  of  the 
proijerty  levied  on  under  an  attachment 
against  a  third  person.  On  the  next  day 
they  interposed  a  claim  under  the  statute, 
by  maklngthe requisite affidavltand bond, 
which  was  accepted  and  approved  by  the 
sherlfr,andretumed  byhlmtothecourt.  It 
is  said  that  the  acceptance  of  affidavit  of 
claim,  and  approval  of  tiie  claim-bond, 
"estopped  the  claimants  from  denying 
that  they  acquired  the  possession,  and 
held  it  under  the  elaim*bond.  It  the  sher- 
iff had  been  placed  In  possession  of  the 

f>roperty,  he  would  have  retained  it  only 
ong  enough  to  have  approved  the  bond, 
when  It  would  have  passed  Instantly  to 
the  claimants. "  The  obligation  to  driver 
the  property  to  the  sheriff  under  the  re- 
plevy-bond had  not  been  rendered  absolute 
by  a  Judgment  in  favor  of  the  plaintlft  In 
the  attachment  suit.  The  effect  of  accepts 
tng  and  approving  the  claim-bond  was  to 
transfer  posseesloD  underthe  replevy-bond 
from  the  claimants  to  themselves  under 
the  claim-bond,  with  the  assent  of  the 
sheriff;  the  makers  of  both  bonds  being 
the  same  persona.  Manual  delivery  of  the 
property  to  the  sherifT  was  considered  an 
empty  form  and  unsubstantial  ceremony 
which  thelawdoesnot  regard.  In  the  sec- 
ond case,  property,  which  had  been  at- 
tached, was  replevied  by  a  stranger  to  the 
attachment.  Judgment  having  been  ren- 
dered against  the  defendant  in  attachment, 
the  sheriff  demanded  the  property  oT  the 
makers  of  the  replevy-bond,  who  refused 
to  deliver,  and  tendered  to  the  sheriff  an  af- 
fidavit and  bond  for  the  trial  of  the  right 
of  property,  which  he  refused  to  accept, 
and  indorsed  and  returned  the  replevy- 
bond,  "Forfeited."  The  makers  of  Uie 
bond  sought  to  supersede  the  execution 
IsBued  thereon.  It  was  held  that  the  con- 


dition of  a  replev7-boBd  can  only  be  com- 
plied with,  after  Judgment  against  the  de- 
fendant In  attachment,  by  a  delivery  of  the 
property  to  tbeaherlflonbiademand.  The 
sapamdeaa  was  dismiflsed.  The  same  ob- 
servation applies  to  the  claim-bond  upon 
which  the  execution  now  sought  to  be 
quashed  was  issued.  The  constable  deliv- 
ered possession  of  the  property  levied  on 
to  Mrs.  Davis,  on  her  making  the  affidavit 
and  bond  tor  the  trial  of  the  right  of  prop- 
erty. After  Judgment  finding  the  proper- 
ty liable,  the  condition  of  the  bond  can 
only  be  compiled  with  by  having  It  forth- 
coming within  10  days  thereafter  for  the 
satisfaction  of  plaintiffs'  Judgment.  The 
constable  was  unauthorised  to  defeat 
plfUntlfts*  right  to  an  execution  by  accepts 
Ing  an  affidavit  of  claim  and  a  claim-bond 
from  another  party,  while  the  property 
was  withheld  from  his  possession. 
Rhodes  Smith,  66  Ala.  174;  Woolfolk 
V.  Ingram,  68  Ala.  11.  Bevwsed  and  re- 
manded. 

MosBS  et  &J.  v.  Johnson. 
(SuprcrM  Court  of  Alabama.  Jan.  15, 1800.) 

VsmXlR  1.KD  ViNDM— WaSTB. 

1.  A  vendor  who  sells  land,  retain  Uig  the  title 
as  security  for  the  inirohaae  num^,  sustains  Ute 
same  relation  to  the  vendee,  so  far  as  the  Question 
of  security  Is  concerned,  as  does  a  mortgagee  to  a 
mortgagor,  and,  If  the  aeonrity  of  the  land  la  (a- 
sufHcient,  may  restrain  the  vendee  bttm  cutting 
timber  on  the  land. 

2.  The  avermeot  by  the  veodee  that  the  value 
of  tbe  land  would  be  eobanoed  hj  olearii^  It  it  af- 
ftrmative  matter,  the  burden  u  proving  which  la 

him. 

Appeal  from  cityconrtof  Mont^mery; 
Thomas  M.  Arrinoton,  Judge. 
The  bill  in  this  case  wtw  filed  by  the  ap- 

{)ellantB,  Moses  Bros.,  against  the  appd- 
ee,  Berry  Johnson,  and  sought  an  Injunc- 
tion to  restrain  the  defendant  from  com- 
mitting waste  on  the  lands  involved,  and 
sold  to  the  defendant  by  the  complainants. 
The  bill  averred  the  catting  of  timber  and 
wood  from  the  land  by  the  defendant,  and 
the  other  facts,  as  shown- by  the  opinion, 
and  on  these  grounds  prayed  for  a  writ  of 
injunction  against  the  defendant.  The 
case  was  submitted  to  the  court  on  the 
motion  of  thedetendant  to  dismiss  the  bill, 
for  the  want  of  equity,  and  upon  the  sworn 
answer  of  thedetendant.  The  courtgrant- 
ed  Che  motion,  and  dissolved  the  Injunc- 
tion, and  It  is  from  this  decree  thatthe  ai>> 
peal  is  prosecuted,  and  the  same  la  as- 
signed as  error. 

JotiD  Gtndrat  Wtnter.tor  appti\anta.  B. 
P.  Morrissett,  for  appellee. 

Stonk,  C.  J.  The  appellants,  who  were 
the  complainants,  sold  160  acres  of  land  to 
the  defendant  at  the  agreed  price  of  $1,400, 
— $9  per  acre.  Only  $5  of  the  purchase 
money  was  paid.  The  balance,  Inclnding 
interest,  was  agreed  to  be  paid  in  annual 
installments  running  through  about  five 
years  from  the  date  of  the  purchase,  Jauu-* 
ary  5, 1889.  Complalnan  ts  retained  the  tiUe, 
giving  to  Johnson,  the  purchaser,  their  ob- 
ligatioa  to  make  him  titie.  on  payment  by 
htm  of  the  purchase  mon^  and  aocrulns 
taxes.  The  agreemoit  stipulated,  further, 
that,  il  Johnson  tailed  "  to  pay  any  of  said 
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Installments  when  doe,"  then  Moaes  Bros, 
"hare  the  right  to  annul  this  agreement, 
and  take  possession  of  the  premises,  and  to 
retain  out  of  the  moneys  paid  nnder  this 
agreement  [by  Johnson]  ^ty  dollars  per 
annum  astentotthe  premises, said  amount 
b^ng  hereby  agreed  and  declared  by  aalil 
parties  to  be  the  annnal  rental  valne  of  the 
premises;  returning  thesnrplos, If  any,  to" 
Johnson. 

What  we  havecopied  contains  every  stlp- 
□latlon  in  the  agreement  which  sheds  any 
light  on  Johnson's  rights  acqnlred  under 
thepnrchase.  Nothlnglssald  abonttelllng 
timber^  or  clearing  lands,  or  of  Johnson's 
right  to  take  and  nold  possession,  further 
than  Is  implied  in  the  language  copied 
above.  Johnson  did  take  possession  Im- 
mediately after  the  agreement  was  execut- 
ed, and  was  in  puBsesBlon  when  this  bill 
was  filed,  August  26, 1889.  No  part  of  the 
debt  for  the  purchase  money  had  then  ma- 
tured, and  there  then  remained  unpaid 
about  91.400.  Under  oar  Interpretation  of 
the  agreement,  Johnson  had  thedearrlght 
toenterlnto  poosesslonof  the  land,  and  to 
remain  In  possession  uu til  he  made  default 
in  the  payment  of  some  Installment  of  the 
purchase  money.  On  such  default,  Monee 
Bros,  had  the  option,  secured  by  the  con- 
tract, to  put  an  end  to  the  agreement,  so 
far  as  it  evidenced  a  sale,  to  convert  John- 
snn's  holding  Into  a  tenancy a&  ijiltio.and 
to  retake  possession  of  the  land.  This  Is  a 
right  of  election  reserved  for  their  benefit, 
and  they  alone  can  exercise  It.  ColUns  v. 
Whigham.SS  Ala.488;  Wilkinson  v.  Roper, 
74  Ala.  140. 

^^Iien  a  vendor  of  real  estate  enters  Into 
an  executory  agreement  to  convey  title  on 
the  payment  of  the  purchase  money,  he 
sustains,  In  substance,  the  same  relation 
to  tbe  vendee  as  a  mortgagee  does  to  a 
mortgagor.  Each  has  a  legal  title  which, 
in  the  absence  of  stipulations  tor  posses- 
sion, will  maintain  an  action  of  ejectment. 
Each  can  retain  his  legal  title  against  the 
other,  until  the  purchase  money  or  mort- 
gage debt  is  paid,  unless  be  permits  the 
other  to  remain  in  undisturbed  possession 
for  20  years.  And  yet  each  Is  at  last  but  a 
trustee  of  the  legal  title  for  the  mortgagor 
or  vendee,  if  the  purchase  money  or  mort- 
gage debt,  as  the  case  may  bu,  le  paid,  or 
seasonably  tendered.  The  same  mutual 
rights  and  remedies,  l^al  and  equitable, 
and  the  same  limitation  to  the  right  ot  re- 
covery, obtains  in  tbe  one  relation  and  lo 
the  other.  Belfe  r.  Belle,  34  Ala.  500;  Bli- 
xell  V.  Nix,  60  Ala.  281;  Chapman  r.Lee,  64 
Ala.  483;  Sweeney  v.  Bizler,  69  Ala.  530. 

Webave  found  buta  single  case  precisely 
like  the  present  one  In  its  facts.  In  Scott 
V.  Wharton,  2  Hen.  A;  M.  25,  a  sale  of  land 
had  been  made  on  a  credit,  and  title  re- 
tained by  the  vendor.  The  vendee  went 
into  possession,  and  a  bill  was  filed  by  the 
vendor,  charging  blm  with  committing 
waste  by  cutting  timber,  and  praying  for 
an  inlunction.  The  court  treated  the  case 
precisely  as  if  it  had  been  a  bill  by  mort- 
gagee against  mortgagor,  to  restrain  him 
from  lessenlngthesecurltybyfelltngandre- 
movingtbe timber.  Falrbank  v.  Cudworth, 
33  Wis.  358.  We  feel  safe  in  holding  that 
a  vendor  who  sdls  on  credit,  retaining  the 
title  as  security  for  the  mireliase  money* 


sustains  the  same  relation  to  the  vendee,  so 
far  as  the  question  of  sucurlty  is  concerned, 
as  does  tbe  mortgagee  to  the  mortgagor. 

In  King  v.  Smith,  2  Hare,  289,  24  Eng.  Ch. 
280,  It  was  said  to  be  an  established  rule 
"that  U  the  secniity  d  the  mortgagee  Is 
insufficient,  and  theconrtls  satlsfleaof  that 
fact,  the  mortgagor  will  not  be  allowed  to 
do  that  which  would  directly  impair  the 
security,— cut  timber  upon  tbe  mortgaged 
premises.  *  •  •  The  cases  decide  that 
a  mortgagee  out  of  possession  la  not,  of 
course,  entitled  to  an  injunction  to  restrain 
the  mortgagor  from  cutting  timber  on  the 
mortgaged  property.  If  the  security  to 
■nfflcient,  the  court  will  not  grant  an  In- 
junction merely  because  the  mortgagor 
cuts,  or  threatens  to  cut,  timber.  There 
must  be  a  special  case  madeout  before  this 
court  will  interpose.  The  dltBculty  I  feel  is 
in  disco  vering  what  la  meant  by  a  *  sufflcient 
security.'  Supposethemortgagedebt,  with 
all  tbe  expenses,  to  be  £1,000,  and  the  prop- 
erty to  be  worth  £1,000,  Chat  to,  in  one 
sense,  a  sufficient  security ;  but  no  mort- 
gagee, who  is  well  advised,  would  lend  hto 
monpy  unless  tbemortgaged  property  was 
wottta  one-third  more  than  the  amount 
lent  at  the  time  of  the  mortgage."  This 
was  considered  the  rule,  and  the  only  safe 
rule,  under  English  values.  In  that  coun- 
try land  valuos  were.  In  a  measure,  station- 
anr.  In  thU,  they  are  fluctuating.  To  be 
a'^^snffldent  security"  with  u8,tliereshould 
be  a  much  broader  mai^n  between  the 
amount  of  the  debt  and  the  estimated 
value  of  the  properly  mortgaged  tor  its  se- 
curity than  is  considered  anfUdent  In  that 
older  country. 

This  court  la  fully  committed  to  the  same 
doctrine.  In  Coker  v.  Whltlock,  64  Ala. 
180,  this  court  ruled  that  when  the  mor(> 
gagor  to  committing  waste  which  impairs 
the  security,  or  renders  it  insufficient, 
chancery,  at  tbe  suit  of  the  mortgagee, 
will  restrain  him  by  injunction.  Coleman 
V.  Smith,  55  Ala.  86S;  Hammond  v.  Win- 
chester, 82  Ala.  470,  2  South.  Rep.  892;  Sul- 
livan V.  Rabb,  86  Ala.  433, 6  South.  Rep.  746 ; 
2  Danlell,  Ch.  Pr.  •1629,  note  8;  asbome  v. 
Dabome,  1  Dick.  75;  Brady  v.  Waldron, 
2  Johns.  Ch.  148;  Robinson  v.  Preswlck,  8 
Edw.  Ch.  246;  Murdock's  Case,  2  Bland, 
461;  Downing v.Palraateer.l  T.B.Mon.64. 

The  bill  charges  and  the  answer  admits 
that  the  land  which  is  the  subject  of  this 
suit  is  in  value  not  exceeding  the  sum  of 
the  purchase  money  that  remains  unpaid. 
The  bill  also  charges  that  the  defendant  is 
Insolvent.  To  this  charge  the  answer  In- 
terpuses  a  general  denial,  but  accompanies 
it  with  a  statement  as  follows:  "This  de- 
fendant denies  that  he  Is  Insolvent,  and 
avers  that  he  Is  solvit;  that,  except  the 
debt  be  owes  for  this  land,  his  liabilities 
are  small;  and  that  heowns  real  estate  in 
his  own  name,  not  subject  to  exemption  aa 
a  homestead,  in  Montgomery  county,  Ala., 
that  la  worth  much  more  than  any  Uablli- 
ties  on  debts  he  owes,  excepting  btsdebtfor 
this  land."  We  understand  this  language 
to  mean  that  defendant's  other  property 
will  pay  his  other  debts,  but  we  cannot 
interpret  It  as  affirming  that  it  will  pay 
any  certain  sum  above  hla  other  debts. 
TUB  leaves  tbe  land  in  controveray  aa  the 
■Die  security  for  Ita  promised  purchase 
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inon€7.  The  bill  also  charses  that  the  land 
lies  near  the  city  of  Montgromery,  where 
Ore-wood  la  In  demand,  and  commands 
ready  sale,  and  that  to  denude  the  land  of  Its 
timber  would  flatly  dlmlnlsli  Its  valne  as 
a  security.  The  answer  admits  the  truth 
of  each  of  these  averments  except  the  last, 
which  It  denies.  It  sets  up  that  the  land 
la  fertile,  and  would  be  made  more  valua- 
ble if  cleared  of  its  timber,  and  brousht 
under  cultivation.  This  last  averment 
must  be  treated  as  affirmative  defrasive 
matter,  the  proof  of  which  rests  with  de- 
fendant. Such  averment,  until  proved, 
furolshes  no  ground  for  dlssolvlnfir  the  In- 
junction.  1  Brick.  Dig.  p.  678,  SS  f>67,  558. 

It  may  be,  as  contended,  that  the  right 
to  clear  the  land,  sell  the  timber,  and  put 
the  land  In  cultivation  were  Inducemeuta— 
controlling  inducements— to  enter  into  the 
pnrchaae.  They  were  not  expressed  as 
terms  of  the  contract,  and  defendant  tailed 
to  stipulate  for  any  such  privilege.  Con- 
fllderlng  the  proximity  of  the  land  to  a 
market  for  the  ilre<wood,— an  averment 
not  denied,  but  admitted,— we  feel  forced 
to  presume,  as  chani^ed  in  the  bill,  that  the 
land  is  more  valuable  with  the  timber  on 
it  than  if  cleared  and  put  in  cultivation. 
Hence  we  hold  that  the  averment  to  the 
effect  that  the  value  of  the  land  wonld  be 
oifaanced  by  clearing  it  Is  affirmative  mat^ 
ter,  the  buraen  of  proving  which  Is  on  the 
defendant.  We  may  state  here  that  in- 
lunctlon  Is  the  only  relief  prayed,  and  is 
.  the  onlyproper  relld  in  acase  like  l^epres- 
ent  one.  However,  It  may  be  made  to  ap- 
pear by  proof  the  pleadings  do  not  make  a 
case  for  a  dissolution  of  the  injunction, 
and  the  decretal  order  dissolving  the  in- 
junction must  be  reversed,  and  the  injunc- 
tion reinstated. 

Beversed  and  rendmd. 


PuLLTJM  v.  State. 

{Supreme  Court  of  AUibama.  Jan.  16, 1860.) 
BiSHWATS — DuTBOTiNa  Imdsx-Boabsb. 
Code  Ala.  1886,  { 1414,  malces  it  the  duty  of 
oveneers  of  puldlo  roads,  when  the  road  forks,  or 
turna  out,  or  oroasea  aootber  public  road,  to  erect 
within  the  aame  index-boards,  with  proper  direc- 
tions. Section  4123  makes  it  an  indictable  offense 
"willfully  to  deface,  injure,  or  destroy  any  mlle- 
poflt,  index-board,  bridge,  or  cannewav. "  field, 
that  an  index-board  erected  by  private  mdivldai^ 
la  within  the  proteoUon  of  the  law. 

Appeal  from  circuit  court,  Geneve  coun- 
ty; J.  M.  Carhichabl.,  Judge. 

Indictment  for  destroying  or  removing 
guide-board  on  public  road. 

The  indictment  In  this  case  charged  that 
the  defendant,  Tomascus  Fullum, "  did  will- 
fully destroy  or  remove  a  guide-board  set 
upon  a  certain  public  road  or  highway, 
commonly  known  aad  called  the  'Dothan 
and  Chlply  Road.'"  The  evidence  showed 
that  the  defendant  knocked  the  sign-board 
down,  and  that  it  lay  In  the  road  for  sev- 
eral days,  until  the  overseer  replaced  It. 
The  other  evidence,  aa  shown  by  the  bill  of 
exceptlouB,  is  sufficiently  set  forth  in  the 
opinion.  Upon  the  evidence  as  thusshown, 
the  court  charged  tJie  Jury  that  "If  the 
sign-board  was  at  a  public  road  crossing, 
devoted  to  public  use,  and  was  useful  in 
directing  the  traveling  public  to  the  places 


to  which  the  roads  led,  then  it  would  be  & 
violation  of  the  law  to  willfully  knock  It 
down,  although  it  was  not  put  thereby  any 
pnbllc  authority. "  The  defendant  objected, 
and  reserved  an  exception  to  the  giving  of 
this  chaive. 

C.  H.  £aoejr,  for  appellant.  At^.  Qat, 
Marttn,  for  the  State. 

Clopton,  J.  The  evidwee  does  not  show 
by  what  authority  the  guide  or  Index- 
board,  for  the  injury  or  removal  of  which 
the  defendant  was  indicted  and  convicted, 
was  erected.  Theoverseertestlfled  that  the 
road  was  a  new  road,  and  that  he  would 
have  placed  an  index-board  at  the  same 
place  but  for  the  fact  that  the  one  In  ques- 
tion W4S  already  there.  It  is  contended 
that  to  deface,  Injure,  or  destroy  an  Index- 
board  not  shown  to  nave  been  erected  by- 
public  authority  is  not  a  violation  of  the 
statute.  It  is  true  section  1414,  Ciode  1880, 
makes  It  the  duty  of  overseers  of  public 
roads,  when  the  road  forks,  or  turns  out, 
or  crosses  another  public  road,  to  erect 
within  the  same  index-boards,  with  proper 
directions.  The  design  of  the  statute  was 
to  secure  the  erection  of  such  boards,  at 
the  public  expoise.  for  the  convenience  and 
guldanceoftnetravellngpublic.  Itwasnot 
intended  to  require  the  overseer  to  remove 
one  already  erected,  though  by  private 
citizens,  and  put  another  in  Its  place.  The 
language  of  section  4122,  under  which  de- 
fendfmt  was  Indicted,  la  general  and  com- 
prehensive: "Willfully  to  deface,  injure,, 
or  dwtroy  any  mile-post,  Index-board, 
bridge,  or  causewi^  "  If  private  dtisens 
should  build  a  causeway,  which  the  over- 
seer of  the  road  had  failed  to  do,  from  neg- 
lect of  duty  or  want  of  time,  it  would  not 
be  seriously  contended  that  to  willfully 
deatroy  such  causeway  was  nottheoltenae 
denounced  by  the  statute.  It  Is  Immate- 
rial to  d^endant  by  what  authority  the 
Index-board  was  erected.  If  erected  by 
private  indlvlduala,  for  the  convenience 
and  guldanceof  the  public,  and  devoted  to 
the  public  use,  and  permitted  to  remain 
for  that  purpose  by  the  overseer  of  the 
road,  It  Is  within  theprutecUou  of  thelaw. 

Affirmed. 


Cotton  v.  Statb. 
(^preiM  Court  of  .Alabama.  Jan.  18,  1890.) 
OiBanKa  WiAPom— FKovnroB  <»r  Jnar. 

la  a  proaecutioD  for  carrying  a  concealed  pia- 
tol,  where  tbe  only  witoesa  lotroduoed  testifies  that 
he  did  not  see  the  pistol,  but  that  ita  impreasion  oo 
the  outside  of  defendant'a  ooafwaa  aodiatlnotand 
plain  that  he  could  tell  tha  length  of  the  pistol,  as 
well  aa  ita  abape  and  size,  and  even  the  shape  of 
tbe  banimer,"the  JuryEdoneareoompetentto  draw 
the  inferenoe  that  tbe  impreasion  was  made  by  a 
piaud,  and  a  oharge  that  they  mnat  find  defeadant 
goUty  la  erroneona. 

Appeal  from  dt?  court  of  Montgomery  ; 
Thouas  M.  Abrinoton,  Judge. 

Indictment  for  carrying  a  concealed  pie- 
tol.  The  court  Instructed  the  Jury  that 
they  must  find  defendant  guilty,  and  de- 
fendant excepted,  and  appealed. 

John  GiDdrat  Winter,  for  appellant.  W, 
L.  Martin,  Atty.  Gen.,  for  the  State. 

Stone,  C.  J.  There  Is  no  positive  testi- 
mony In  this  case  that  defendant  carried 
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a  pistol  concealed  about  his  pOTson.  The 
testimony  was  by  a  single  witness,  who 
testified  "that  the  defendant,  at  the  time, 
had  on  a  military,  close-flttlnK  coat;  that 
the  pistol  was  carried  In  an  Inside  breast 
pocket ;  that  hecoald  not  and  did  not  see  the 
pistol, or  anypartotlt,butbeconldanddid 
plainly  see  the  Impresrion  of  the  pistol,  16 
feet  off,  made  on  the  ontslde  of  tiie  coat ; 
that  said  impression  was  perfect,  and  plain- 
ly noticeable  to  any  one  on  casual  obaer- 
vatlon,  and  that  any  one  looking  at  de- 
fendant could  easily  Bee  thesald  Impression, 
and  know  that  It  was  made  by  a  pistol 
carried  under  the  coat ;  that  the  Impres- 
sion wassodlRtlnetand  plain  that  be  eonld 
tell  the  length  of  the  pistol,  as  well  as  Its 
shape  and  size,  and  even  the  shape  of  the 
hammer."  This  was  all  the  testimony  as 
tomattersof  fact.  The  rest  was  the  opinion 
or  conclusion  of  the  witness,  which  was 
notlef^al  evidence  In  a  case  like  the  present. 

Howerer  strong  and  convincing  the  cir- 
cumstances may  have  been,  they  were  not 
of  the  class  which  authorized  the  general 
ehaiBe.  An  Inference  to  be  drawn  was  a 
necessary  element  in  the  constitution  of  the 
offense,  namely,  that  the  visible  impression 
on  the  clothing  was  made  by  a  pistol ;  and 
this  Inference  the  Jury  alone  was  competent 
to  draw.  1  Brick.  Dig.  p.  335,  S  4;  3  Brick. 
Dig.  p.  110,  9  66  et  seq. ;  Babltte  r.  Orr.  83 
Ala.  18S,  S  South.  Bep.  420.  Is  It  not  lo^ 
ally  Incontrovertible  that  If  the  Impresnon 
madeon  thecoat  was  so  clear  and  palpable 
that  a  witness  15  feet  away  could  readily 
and  unmistakably  affirm  as  fact  that  It 
was  made  by  a  pistol,  then  the  pistol  was 
not  concealed,  and  the  statute  was  not  vi- 
olated? We  think,  however, that  this  case 
does  not  fa))  within  such  principle.  The 
pIstol.U  it  waaaplstol,  was  concealed, cov- 
ered up.  hidden  from  sight.  What  wo  de- 
cide Is  that  it  was  lor  the  Jury  to  draw  the 
inference  whether  or  not  it  was  a  pistol. 

ReretBed  and  remanded. 


Rii^KY  V.  State. 

(Supreme  Court  of  Alabama.  Jan.  32, 1890.) 

CKtJtivxL  Law — Tkiai.— ESxousiKe  JintOB — Ex- 
CLCDjyo  W1THM8K8— OriaiOH  Evidskcs— Ix- 

nVUCTIOXB. 

1.  Where  spenon  has  been  ezoased  from  aerr- 
Ing  on  a  jury  without  having  been  twora  u  to  the 
truth  of  his  excuse,  a  party  who  did  not  object  in 
the  court  below  cannot  avail  himself  of  the  error. 

2.  Where  a  moUon  la  made  which  does  not  iu 
Its  very  nature  dlsoloee  the  ground  on  which  it  is 
reeled,  and  oonuBel  refuses  to  state  the  ground,  It 
la  not  error  to  overrule  the  motion. 

8.  When  a  motion  has  been  made  to  exclude 
the  wltneaaes  from  tha  oourt-room,  it  la  In  the  dia- 
cretion  of  Uio  trial  jvdge  to  allow  any  of  them  to 
remaio. 

4.  It  is  in  the  discretion  of  the  trl^  judge  to  al- 
low a  witness  previously  examined  to  be  recalled 
at  any  stage  of  the  trial. 

5.  It  is  error  toallow  a  witness,  not  an  expert, 
to  state  bis  opinion  aa  to  whether  certain  tradts 
were  made  by  defendant. 

6.  In  a  prosecution  for  burglary,  defendant's  re- 
quest to  charge  the  jury  that,  "unlesa  the  evidence 
against  the  prisoner  should  be  such  as  t-o  exclude, 
to  a  moral  certainty,  every  hypothesis  but  that  of 
hia  guilt  of  the  offense  Imputed  to  him,  they  most 
find  Dim  not  guilty,"  should  be  given. 

Appeal  from  clrcnlt  court,  Butler  coun- 
tj;  JOHN  P.  Hubbard,  Judge. 


Indictment  against  Shepherd  Riley  for 
burglary.  On  the  trial  defendant  moved 
that  all  the  witnesses  be  excluded  from  the 
court-room,  but  one  witness  was  allowed 
to  remain.  The  third  charge  asked  for  by 
d^endant  and  refused  was:  "Unless  the 
evidence  i^alnst  the  prisoner  should  be 
sucb  as  to  exclude,  to  a  moral  certainty, 
every  hypothesis  but  that  of  his  guilt  of 
tbe  offense  Imputed  to  him,  tbny  must  find 
him  not  guilty."  Defendant  was  convict* 
ed,  sentenced  to  the  penitentiary  for  Ave 
years,  and  appealed. 

For  tbe  opinion  on  appeal  from  the  con- 
viction of  Paul  BUey  for  the  same  robbery, 
see  ante,  104. 

SiebardaoB  A  StelBer^  for  appellant.  W. 
L.  Martin,  Atty.  Oen.,  for  the  State. 

Stonu,  C.  J.  The  fact  of  excusing  the 
J  uror  Grant  from  serving  on  the  Jury,  with- 
out requiring  him  to  be  sworn  to  the 
truth  of  bis  excuse,  is  not  available  to  de- 
fendant, unless  be  had  objected  on  that 
ground  in  the  court  below.  We  cannot 
know  tbatthepreeiding  Judgedid  not  him- 
self discover  tbat  the  Juror  appeared  to  be 
sick.  Moreover,  when  an  objection  is  made 
in  a  trial  court  which  does  not  In  Its  very 
nature  disclose  the  ground  on  which  It  is 
rested,  candor  and  fair  dealing  alike  re- 
quire tbat  the  ground  be  stated.  This 
course  of  practice  will  relieve  Judges  of  tbe 
Imputation  of  appearing  to  delude  what 
they  bad  not  in  contemplation.  When  a 
general  objection  Is  made  by  counsel,  and 
he  refuses  todisclosetheground  or  grounds 
of  such  objection  when  interroRated  there- 
to, the  court  commits  no  error  in  overrul- 
ing It.  8  Brick.  Dig.  p.  443.  §  567 ;  Wallis  v. 
Bfaea,lOAla.461;  f Brick. Dig. p.  8S7.§1189. 

When  wltnessesareplaced  under  the  rule, 
it  Is  discretionary  with  the  presiding  judge 
to  permit  exceptions  to  its  enforcement ; 
and  to  allow  witnesses  previously  exam- 
ined to  be  recalled  at  any  stage  of  the  trial 
Is  also  a  matter  of  dlscreUon.  which  can- 
not be  reviewed.   Id.  p.  8S8,  S  1174. 

The  circuit  court  erred  In  permitting  the 
witness  Robert  Black  to  testis  that  In  his 
opinion  or  judgment  certfdn  tracks  were 
made  by  defendant.  It  was  for  the  Jury  to 
determine,  from  the  facts  deposed  to, 
whether  they  were  or  not.  Id.  p.  878, 
§§  97s,  9S0,  9S2;  3  Brick  Dig.  435,  436.  Ex- 
perts  are  an  exception  to  tlie  rule. 

Charge  No.  3,  asked  by  defendant,  ought 
to  have  been  given.  The  other  charge* 
were  argumentative,  and  were  prop^y  le- 
fused. 

Reversed  and  remanded. 


McOuLLOKOH  et  al.  V.  McClintock. 
{Supreme  Court  <^  Alabama.  Jan.  18, 1890.) 
BxBonnoN — Wifs  ov  DiraKDAm  u  Spbcui. 

BULBB. 

Where  personal  property  has  been  levied  on 
by  a  duly-authorized  officer,  the  levy  is  not  in- 
validated, as  between  tbe  parties,  by  aeliveriag  it 
to  the  wire  of  defendant  to  keep  until  the  day  of 
sale,  and  defendant  is  bound  to  restore  the  prop- 
erty at  that  day,  if  in  bis  possession. 

Appeal  from  circuit  court,  Clay  county; 
L.KKOY  F.  Box,  Judge. 

Action  of  trespass  by  R.  W.  McClintock 
against  John  W.  McCuUough^  8.  W.  Mc- 
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Cnllongh,  G.  Knight,  H.  W.  Armstrong, 
and  D.  C.  Harris.  It  appeared  In  evidence 
that  J.W.  IfcCuUoagh  had,  aa  special  con- 
stable, levied  on  a  mule  of  plaintiff,  and 
had  alterwardB  delivered  It  to  the  wife  of 
ptaintlfr,  on  an  agreement  that  It  would 
be  forthcoming  at  the  day  of  sale.  It  was 
not  forthcoming  on  that  day,  and  he  then 
went  on  plaintlfl's  premises,  and  took  the 
male  from  his  stable.  The  coart  charged 
the  Jury  that  thewUeot  plaintiff  could  not, 
without  hiB  consent,  contract  such  a  bail- 
ment with  the  constable  as  to  retain  any 
Hen  created  by  the  levy.  Judgment  was 
rraidered  tor  plaintiff,  and  defendants  ap- 
pealed. 

W.  H.  Smith,  Jr.,  and  Kelly  A  Smith, 
tor  appellantB. 

SoHEBTiLLB,  J.  Where  personal  proper- 
ty has  been  levied  on  by  a  sheriff  or  eon- 
stableinvested  with  due  authority,  thelevy 
Ib  not  Invalidated,  as  between  the  parties, 
by  leaving  the  property  in  the  custody  of 
the  defendant  as  a  special  bailee.  The  on- 
ly persons  who  can  complain  of  this  con- 
duct on  the  part  of  the  officer  would  be 
the  plaintiff  In  execution,  whose  rights 
may  have  been  prejudiced,  and  the  vokdees 
and  creditors  of  the  defendant.  2  Freem. 
Ex'ns,  §  261;  Campbell  v.  Spence,  4  Ala. 
543.  The  question  here  Is  whether  the  wife 
of  the  defendant  may  become  the  sheriff's 
bailee.  In  the  absence  of  any  special  con- 
sent on  the  part  of  the  husband.  In  this 
case  the  mnle  levied  on  as  the  husband's 

Eroperl^  was  left  by  the  constable  In  the 
andsot  the  wife.  In  order  to  save  the  costs 
of  keeping ;  she  agreeing  to  keep  the  ani- 
mal, and  to  have  It  forthcoming  at  the 
house  of  her  hnbsand  on  the  day  ol  sale. 
This  was  In  November,  1885,  prior  to  the 
enactmentof  the  present  married  woman's 
law.  Code  1886,  §§  2341-2356.  While  the 
wife  may  hare  Incurred  no  personal  liabil- 
ity by  her  contract  as  bailee,  she  certainly 
acqnlred  no  right  to  misappropriate  the 
property,  or  to  refuse  to  restore  It,  so  as 
to  destroy  the  special  property  vested  in 
the  constable  by  the  levy.  The  Hen  of  the 
levy  was  unaffected  by  her  disability  to  In 
cur  all  the  contractual  liabilities  of  abailee 
or  depositary, and  tbehusband  was  bound 
to  restore  the  mule  to  tbeofflcerof  the  law, 
If  In  his  possession.  There  seems  to  be  no 
reason,  for  the  purposes  of  this  case,  why 
the  wife  could  not  act  as  bailee  of  the  con- 
stable without  the  consent  of  herhushand, 
such  agency  involving  no  duties  or  serv- 
ices inconsistent  with  those  appertaining 
to  the  marital  relation.  Story,  Ag.  (8th 
Ed.)  %%  7,  485;  Story.  Ballm.  (8th  Ed.)  § 
162;  Schonler,  Ballra.  87;  Pullam  v.  State. 
78  Ala.  81;  lAmer.& Eng. Cyclop.  I.aw,334, 
835.  The  court  erred  In  the  charge  given. 
Reversed  and  remanded. 


STOfOH  V.  State. 
(Supreme  Court  qf  .Alabama.  Jul  14,  ISQOi) 

PHTSIOIAira  AND  SUROBONS— LlOENSB. 

Code  Ala.  1886,  $S  1296-1293,  provide  that  a 
graduate  of  a  tnedtcal  college  la  tbe  United  States, 
whose  diplomals  recorded,  may  practice  medlcioe 
witboat  a  license  in  any  county  having  only  amed- 
ical  board  eBtablished  by  the  county  cOBimission- 
:  but  wbara  tb«»  is  a  board  of  medical  exam- 


iners, organized  acoordlng  to  the  constitntlon  of 
the  state  medical  assooiatlon,  and  In  affiliation 
with  it,  a  Uoense  or  oertiflcste  of  qnaliflcation 
from  suoh  board  is  necessary.  Section  4078  pro- 
vides for  the  puuiahmeot  of  any  person  practicing 
medicine  without  a  license,  diploma,  oroertiflcate, 
or  who  is  not  "a  regular  naduate  of  a  medical 
college  of  this  state,  having  bad  his  diploms  legal- 
ly recorded. "  Beld,  that  a  graduate  of  a  medical 
college  of  another  atate,  whose  diploma  is  record- 
ed. Is  not  Indictable  lOr  praoUoing  witboot  lloenae 
or  oertiflcate  from  a  beard  of  medi(»l  examiners 
in  thecouDty.organisedunderorin  foliation  with 
tbe  state  asBOciation.  Following  Bnx^  v.  State, 
6  South.  Kep.  902. 

Appeal  from  circuit  court,  Crenshaw 
county;  John.  F.  Hubbard,  Judge. 
W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

Stonr,  C.  J.  Our  statute  (Code  1886, 
S  4078)  makes  it  an  Indictable  offense  to 
practice  medicine  "without  having  first 
obtained  a  llcrase,  or  diploma,  or  certifi- 
cate of  quallflcation,  or,  not  being  a  reg- 
ular graduate  of  a  medical  college  of  this 
state,  having  had  fals  diploma  l^ally  re- 
corded." Defendant  had  first  obtained  <i 
diploma,  and  proved  that  fact.  True,  his 
diploma  was  from  a  medical  college  of  an- 
other state,  and  had  not  been  recorded. 
But  the  statute  does  not  restrict  the  de- 
fensive exception  to  holding  a  diploma 
from  a  medical  collie  of  this  state,  nor 
does  It  specify  that  such  diploma  ahall  be 
recorded  in  cases  like  this  one. 

Id  Brooks  v.  State,  6  South.  Rep.  902,  (at 
the  present  term.)  we  Interpreted  the  stat- 
ute under  which  the  Indictment  in  this 
case  was  found.  We  need  not  repeat  what 
we  then  said.  We  have  no  wish  to  qaallfy 
anything  therein  decided.  On  the  author- 
ity of  that  case,  the  Judgment  of  the  circuit 
court  la  reversed,  and  a  judgment  here  ren- 
dered discharging  defendant. 

RevOTsed  and  rendered. 


Conner  et  ah  v.  Smith  et  al. 

(Supreme  Court  qf  Alabama.  Jan.  14,  ISBOl) 

E^Dirr  Plbadiito  — AKiiroinKT  — HoRTOAOKS  — 
8bt-0ff— Limitation  or  Actions. 

1.  An  amended  paragraph  of  a  bill  which  avers 
the  assignment  of  certain  claims  to  plaintiffs  at  a 
certain  time  Is  not  demurrable,  as  a  departure  from 
the  case  made  in  the  original  bill,  where  the  claims 
set  up  in  the  amended  paragrapb  were  In  the  orig- 
inal bill,  Kid  were  relied  on  by  claimants  from  tbe 
beginning,  and  where  on  former  appeals  no  def  eels 
were  pointed  out  except  that  the  claims  were  In- 
sufflciently  stated,  and  where  the  only  cluuiga 
made  is  in  showing  when  and  in  what  manner  i£« 
olaims  were  acquired. 

2.  Under  Code  Ala.  S  2678,  providing  that  mnt- 
nal  debts,  liquidated  or  unliqumated  demands,  not 
sounding  In  damages  merely,  may  be  used  as  a  Bet- 
off,  a  claim  in  favor  of  a  mortgagor  against  tbe 
mortgagee  for  conversion  of  personalty  may  be  re- 
lied on  by  tbe  asalKnee  of  the  equity  of  redemption, 
in  a  suit  to  redeem  land  sold  under  a  power  of  sale 
in  tbe  mortgage,  to  reduce  the  mortgage  debt, 
where  the  claim  was  transferred  to  the  assignee 
before  the  mortgagee  began  proceedings  under 
the  mortgage,  though  it  was  after  default  by  the 
mortgagor. 

S.  Code  Ala.  S  2632,  providing  that  "when  the 
defendant  pleads  a  set-off  totheplaintiff'sdemand, 
to  which  the  plaintifT  replies  the  statute  of  limita- 
tions, the  defendant  is  nevertheless  entitled  to  his 
sot-off.  where  it  was  a  legal,  snbslsting  claim  at 
the  time  the  right  of  action  acoruod  to  the  plaiatift 
on  the  claim  In  suit,  **  applies,  in  a  suit  to  redeem 
land  sold  under  a  power  in  a  mortgage,  to  a  set-off 
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wtaleli  exlttod  In  faror  OC  pMnttfl  «t  the  tbua  d»> 
fault  by  the  mortgagor  wu  made,  the  Mving  pro- 
TUioas  of  the  statute  not  beinK  defeated  07  the 
fact  tltat  the  mortoragee  sold  under  the  power  In- 
stead of  flltng  B  blu  to  foreclose,  and  thoa  forced 
the  mortgagor  to  take  the  inittative  in  the  courts. 

4.  The  atstnte  of  llmltationa  does  not  ran 
•gainst  a  dalm  for  damagea  for  the  breaoh  of  a 
oontrao^eo  taag  aatiMeontraotUaaU  majbevi- 
fKoeda 

Appeal  from  chancery  court,  Kadlaon 
eonnty ;  S.  K.  McSpaddbn .  C%ancrtIor. 

The  original  bill,  filed  by  the  appellantB, 
as  children  of  one  William  H.  Moore,  who 
bad  conveyed  to  them  the  real  estate  in 
eontroversy,  seeks  to  redeem  the  said 
lands,  and  prays  an  account  stated.  The 
conreyanee  under  which  the  complainants 
deduce  title  recites  that  the  lands  are^snb- 
]ect  to  debts  due  to  Joseph  G.  Bradley  and 
S.  O.  Knlth,"  and  tbe  habendum  clause  d 
the  eoDTeyance  makes  the  lands  conreyed 
sobjeet  to  these  debts.  There  were  origi- 
nal^ sereral  parcels  of  land  Involved  In  the 
suit.  Bat  the  last  amendment  of  the  bill 
strikes  out  all  averments  and  all  claims  to 
relief  except  as  toone.astore-house,  which 
is  shown  to  have  been  sold  under  a  power 
ol  sale  contained  In  a  deed  of  trust  made 
by  said  William  H.  Moore,  prior  to  the 
conveyance  to  the  complainants,  to  secure 
a  debt  owing  to  the  defendant  £lon  Q. 
Smith.  Tbe  sale  under  tbe  power  in  the 
deed  of  trust  was  made  In  June,  1867, 
at  which  sale  Smith,  the  creditor,  became 
the  purchaser.  In  1869,  Smith  sold  and  con- 
veyed to  Bernstein  and  Hersteln,  who  were 
also  made  d^endants  to  the  bill.  The 
original  bill  was  filed  on  the  17th  day 
February,  1877.  The  case  has  been  before 
this  court  on  appeal  twice  before.  The 
questions  then  considered  are  not  now  in- 
volved. The  preitent  asslgnmoit  of  error 
lelatee  exelnslveiy  to  the  decree  ol  the 
chancellor  render^  on  June 2, 1887,  sostaln- 
Ing  demurrers  to  the  last  amended  bill. 

As  the  case  now  stands,  tbe  purpose  of 
the  bill  is  to  set  aside  the  sale  of  a  single 
pfeee  of  property  covered  by  tbe  deed  of 
trust,  and  to  be  let  In  to  redeem  that  prop- 
erty, and  for  an  account  stated  of  its  rents 
and  profits.  Tbe  ground  for  relief  Is  that 
the  debt  secured  by  the  deed  of  trust  was 
much  less  tiian  was  claimed ;  that  It  was 
an  unadjusted  open  account,  subject  to 
dedactlon  because  of  counter-claims  in  fa- 
vor of  the  grantor,  Moore,  originating  att- 
trhe  had  conv^ed  the  equity  of  redemp- 
tion to  the  complainants, and  before  thesale 
under  the  said  deed  of  trust,  which  claims 
he  had  assigned  to  the  complainants,  and 
of  which  asslgnmrait  the  defendants  Smith 
and  Hersteln  and  Bemstidn  had  notice. 
The  second  amoided  Mil  was  Intmded  to 
cure  the  defects  pointed  oat  by  this  court 
when  the  case  was  here  on  former  appeal ; 
and  avers  with  particularity  Moore's  In- 
debtedness to  Smith,  specifying  the  Items 
eons  tlrutinglt,  and  shows  the  aggregate  to 
be  $11,542.  All  of  this  indebtedness,  except 
f3,7U0  which  was  for  money  advanced  and 
supplies  furnished,  was  for  males  and  ag- 
riealtaral  Implements  which  Moore  had 
the  right  to  payfor  and  keep,ortoretnrn, 

eaylng  for  the  use  of  them.  The  amended 
111  alleges  that,  bdore  the  time  appointed 
for  Moore  to  make  such  election,  Smith 
took  the  mules  and  implements,  depriving 


Moore  of  the  rifflit  ol  Section;  and  that 
the  use  of  the  same  was  of  the  value  of 
f  1,250,  which,  added  to  the  $8,700  lor  sup- 
plies fnrnlsbed  and  money  advanced,  made 
to  the  aggr^ate  of  Moore'u  Indebtedness 
only  f4,950.  This  Indebtedness,  it  Is 
avened,  was  "subject  to  the  following 
credits,  as  of  DecMobn-,  1866."  Damage 
suffered  by  Moore  in  coniseguraice  of  bting 
deprived  of  the  right  of  taking  the  mules 
by  purchase,  which  is  stated  to  be  fSOO; 
and  becauseof  Smith 'staking  and  convert* 
ing  the  mules,  com,  and  cotton,  the  prop- 
erty of  Moore,  and  of  the  value  of  98,775 ; 
which  makes  an  aggregate  of  $4,275,  to  be 
deducted  from  the  indebtedness,  as  shown 
above.  The  fourth  paragraph  of  the  sec- 
ond amendment  totheorlglnal  biUarerred 
the  transfer  and  assignment  by  Moore  to 
the  complainants,  before  the  sale  of  the 
property  under  the  deed  of  trust,  for  valu- 
able consideration,  of  all  the  claims  of  set- 
oft,  recoupment,  counternslalms,  and  dam- 
ages, which  had  been  spedfically  averred 
In  the  ammded  bill,  and  also  avers  that 
-Uie  complainants  notified  the  defendants 
of  such  transfer  and  as^gnment.  The  de- 
fendants demurred  to  this  fourth  para- 
graph of  the  amendment, upon  the  grounds : 
(1)  that  It  was  a  departure  from  the  case 
as  made  by  the  original  bill;  (2)  that  the 
said  paragraph  is  Inconsistent  with  and 
repugnant  to  the  ninth  panvraph  ot  the 
amended  bill,  (which  ninth  paragraph 
avers  notice  to  uie  defendants  by  the  com- 
plainants that  -Qkj  held  these  counter- 
claims by  assignment  from  Moore,  and,  fur* 
ther,  that  th^  offered  to  redeem  the  land 
from  the  defendants,  paying  what  might 
be  due  between  them  and  defendants;)  (8) 
and  (4)  that  the  said  claims  set  out  in  the 
paragraph  are  barred  by  tbe  statute  ot 
limitations  of  six  and  three  years,  respect* 
ively;  (5)  that  the  said  claim  of  $500  "for 
tbe  conversion  of  the  mules  by  the  defend- 
ant is  a  claim  ut  damages  for  a  tort,  and 
not  the  subject  ot  set-off,  ot  which  this 
court  will  take  cognisance;"  (6)  because 
said  claim  Is  a  cl^m  torunllquldated  dam- 
ages, not  the  subject  of  setK>ff  In  equity ; 
and  <7)  because  said  claim  for  the  conver- 
sion of  the  com  Is  a  claim  for  a  tort,  not 
the  subject  of  set-off  In  equity.  Upon  the 
submission  to  the  chancellor, for  decree  on 
these  demurrers,  the  chancellor  sustained 
all  of  the  demurrers;  and  the  complain- 
ants now  prosecute  this  appeal,  and  assign 
this  decree  as  error. 

Code  Ala.  $  2S,7S,  provides  that  mutual 
d^ts,  liquidated  or  unliquidated  demands, 
not  sounding  In  damages  merely,  subsist* 
lug  between  theparUes  at  tbe  commence- 
ment ot  the  suit,  may  be  set  off,  one 
against  the  other,  by  the  defendant  or  his 
legal  representatives. 

Humes,  Wulker,  Hbeffey  A  Gordon,  tor 
appdlants.  R.  C  Briekdl,  for  apprises. 

McClellan,  J.  Thlscase  has  been  twice 
before  this  court  on  ap[>eals,  by  the  com- 
plainants and  defendants,  respectively, 
from  decrees  of  the  chancery  court  on  dfr 
murrers  to  the  bill.  Smith  v.  Conner,  65 
Ala.  371;  Conner  v.  Smith,  74  Ala.  115.  On 
the  last  appeal, theaverments  ot  the  bill  as 
to  tbe  Items  of  credit  claimed  by  the  com- 
plainants affalnst  the  mortgage  debt  were 
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held  to  be  Insofflclent.  A  state  of  the  te»< 
timony  Indicated  hy  the  bill  and  exhibits 
wasalso  adverted  toby  tfalBcourt,  and  held 
to  render  the  bill  multifarious,  assuming 
that  the  facta  Indicated  woald  be  the 
proof  In  the  case.  And  Che  decree  below, 
avstalDln;?  demarrem  cuad  dismissing  the 
bill  in  vacation,  without  allowing  com- 
plainants an  opportonlty  to  amend,  and 
on  this  ground  solely,  was  held  erroneous, 
and  reversed,  and  thecaase  remanded.  In 
the  farther  progress  of  the  ease,  the  bill 
was  amended  so  as  to  obviate  the  objec- 
tion for  moItUariouBness.  to  specify  the  cred- 
its claimed  orlginajly  by  the  grantor  of 
the  compIainantB,  and  to  all^  that  these 
claims  had  been  transferred  and  assigned 
by  him  to  the  complainants  before  the  sale 
of  the  property,  sought  to  be  redeemed, 
by  the  trustee  nnder  the  mortgage.  The 
amendments  further  aver  that  complain- 
ants have  erer  since  owned,  and  still  own, 
said  claims,  and  that  before  said  sale  they 
notified  the  trustee  of  their  ownership  oi 
the  equity  of  redemption,  and  these  Items 
of  credit,  and  tfaeircIaJm  that  nothing  was 
used  on  account  of  the  indebtedness  secured 
by  the  Instrument.  The  original  bill  was 
filed  February  17, 1877.  The  amendments, 
since  the  case  was  last  In  this  court,  were 
filed  on  June  5, 1S86,  and  July  30, 1887.  To 
the  last  amendment  it  was  demurred  that 
its  averments  in  re  ard  to  the  assign- 
ment by  WllUam  H.  Moore— the  grantor 
in  the  deed  of  trust  and  of  the  complain- 
ants—of  theclalms  he  held  against  Smith  to 
the  complalnantswasadeparture  from  the 
case  made  by  the  orls^nal  bill,  and  repug- 
nant to  paragraph  9  of  the  amendment  of 
June  6,  1885,  to  which  It  purported  to  be 
an  addition;  and  to  both  amendments  It 
was  demurred  that  the  claims  and  de- 
mands relied  on  to  reduce  or  liquidate  the 
debts  secured  by  the  deed  of  trunt  were 
barred  by  the  statute  of  limitations,  and 
that  the  claims  werefor  unliquldateil  dam- 
ages in  such  sort  that  they  could  not  be 
the  subject  of  offsets  agahistthe  mortgage 
debt.  These  several  demurrers  were  sus* 
talned,  and  from  the  decree  In  that  behalf 
this  appeal  Is  prosecuted. 

In  considering  the  first  asslgnmentof  de- 
murrer, that  paragraph  4  of  the  last  amend- 
ment "is  a  departure  from  the  case  made  by 
the  original  bill,  and  the  several  former 
amendments  made  thereto."  it  Is  to  be 
steadily  borne  in  mind  that  the  claims 
therein  referred  to  have  been  in  the  case 
and  relied  on  by  the  complainants  from 
the  beginning.  Not  only  so,  but  the  opin- 
ions of  this  court,  on  the  former  appeals, 
have  sugg^ested  no  infirmity  in  these  de- 
mands tfaemBHlves,  as  foreshadowed  In  the 
earllerpresentments  of  the  case  for  the  pur- 
poses for  which  they  were  brought  for- 
ward, i.  e.,  the  reduction  of  the  secured  debt, 
but  only  that  they  were  insufficiently 
stated.  The  complainants  have  always 
asserted  the  right  to  have  these  claims  ap- 
plied to  the  reduction  of  the  charge  upon 
their  lands,  or  as  payments  pro  t&nto  of 
the  sum  claimed  by  Smith.  It  is  true, 
these  counter-claims  accrued  to  Moore  aft- 
er the  conveyance  by  him  of  the  equity  of 
redemption  to  the  complainants,  but,  as 
we  read  the  bill  and  araraidments,  it  has 
never  been  averred  that  they  continued  to 


be  the  property  of  Moore,  or  belonged  to 
him  at  the  time  of  the  sale.  On  the  con- 
trary, the  most  that  can  be  affirmed  of 
the  averments,  prior  to  the  last  amend- 
ment, is  that  they  assert  complainant's 
right  to  use  the  dedms  In  reduction  of  the 
mortgage  debt,  witbuat  showing  •when, 
or  by  what  means,  or  In  what  manner, 
they  acquired  that  right.  The  ameudmoit 
of  July,  1887.  merely  supplies  this  omis- 
sion in  pleading,  and  cannot,  in  any  just 
sense,  be  considered  a  departure  from  the 
case  theretofore  made,  nor  inconslst^t 
with  paragraph  9  of  the  amendment  o( 
June,  1885,  as  Is  contended  In  tlM  second 
assignment  of  the  demurrer.  So  consid- 
ered, the  amendment  illustrates  the  rule 
laid  down  by  Chancellor  Kbnt  that  "if  a 
bill  befound  defective  in  its  prayer  for  r^^, 
or  In  proper  parties,  or  In  the  omission  or 
mistake  of  some  fact  or  circumstance  con- 
nected with  the  substance  of  the  case,  but 
not  forming  the  substance  itoelf ,  the  amend- 
ment Is  usually  granted."  Lyon  t.  Tall- 
madge,  1  Johns.  Gh  188.  The  *^ substance'* 
here  Is  the  right  to  assert  these  claims 
against  the  debt.  Whether  that  right 
was  acquired  in  one  or  the  other,  or  In 
both,  of  two  ways,  Is  a  fact  not  of  Itself 
forming  the  substance,  but  connected  with 
it,  and  proper  to  be  brought  In  by  amend- 
ment. And  certainly,  under  our  very  broad 
and  liberal  statute  on  the  subject,  which 
provides  that  amoidmait  "must  be  al- 
lowed at  any  time  before  final  decree 
•  •  •  to  meet  any  state  of  evidence 
which  wlU  authorize  relief,"  (Code,  §  3il9,) 
and  the  decisions  of  this  court  upon  It,  to 
the  effect  that  Sffkj  amendment  which 
does  not  operate  an  entire  change  of  par- 
ties, or  the  introduction  of  an  entirely  new 
cause  of  action,  Is  proper  to  be  allowed, 
tiie  amendmmt  of  July,  1887,  was  not  opoi 
to  the  objections  urged  against  It  in  the 
first  and  second  assignments  of  error. 
Steed  V.  Mclntyre,  68  Ala.  407;  Moore  v. 
Alvis.  54  Ala.  356. 

The  averments  of  the  bill  are  Insufficient 
to  present  the  dalms  based  on  the  conver- 
sion of  certain  mules,  three  in  number,  and 
certain  com  and  cotton  by  Smith,  In  the 
llghtol  partial  payments  on  the  mortgagee 
debt.  As  the  facts  are  stated,  it  may  be 
conceded  that  these  claims  are  for  dam- 
ages  resulting  from  a  tort  committed  by 
Smith,  and  do  not  spring  out  of  the  con- 
tractual relations  of  the  parties,  so  as  to 
constitute  matters  of  recoupment.  But  It 
by  no  means  follows  that  these  several 
Items  are  not  the  proper  subject  of  set- 
off against  the  mortage  indebtedness.  It 
Is  quite  an  error  to  suppose  that  these  de- 
mands necessarily Boundln  damages, mere- 
ly within  the  language  of  our  statute  of 
set-off.  It  is  true  that  an  action  of  tres- 
pass de  booiaasportatis  would  lie  for  their 
recovery,  and  it  is  also  true  such  an  action 
sounds  in  damages  merely.  But  It  Is 
equally  true  that  trover  would  He,  and  In 
that  action  the  law  furnishes  a  standard 
by  which  the  damages  maybe  admeasured* 
and  the  recovery  regulated  and  limited. 
Curry  v.  Wilson,  48  Ala.  638. 

Damages  capable  ol  being  thus  measured 
by  a  pecuniary  standard  may  bethesubject 
of  set-ofi  at  law,  under  section  2678  of  Uie 
Code.  Cage  v.  PhUUps,  88  Ala.  882;  Sledge 
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Swttt,  8S  Ala.  110;  CioIHiw  t.  Onene,  67 
Ala.  311.  And  any  demand  which  a  mort- 
i;>agoF  ndKht  wet  off  against  the  Becured 
debt  In  a  ault  at  law  for  ite  recoTery  he 
may  set  off  f^alnst  the  debt  when  It  Is 
sought  to  be  enforced  In  equity  by  a  bill  to 
foreclose  the  mortgage.  Oafford  t.  Proa- 
fcaoer,  50  Ala.  264 ;  KnlgfatT.  Drane,  77  Ala. 
371 .  And  a  eet-ofl  may  be  reltod  on  by  the 
asslsme  of  the  equity  of  redemption  to 
reduce  tlie  charge  on  his  land,  although  no 
personal  Judgment  can  be  had  against  him. 
WilU.  Mortg.  Forec.  pp.  462.  453.  §  378. 
And  It  is  noobjectlontoa  claim  pleaded  as 
a  set-off  that  the  murtgagur  or  owner  of 
the  equity  of  redemption  aeqnlred  It  after 
the  law-day.  It  may  be  availed  of  If  ac- 
quired at  any  time  before  steps  are  takoi 
on  account  of  the  default  of  paymmt,  ac- 
cording to  the  tsnna  of  the  Inslramant. 
Martin  t.  Mohr.  56  Ala.  221. 

On  tlie  case  as  now  presented,  therefore, 
our  concln^on  is  that  the  claims  asserted 
on  account  of  the  conversion  of  tbe  mules 
and  crops  are  available  to  the  complain* 
ants  by  way  of  set-off  against  the  mort- 
gagee debt,  unless  they  are  barred  by  the 
Btatnteof  HmltationB.  Of  course,  they  are 
so  barred,  unless  they  come  under  the  In- 
fluence of  eectfon  2682  of  the  C!ode.  That 
section  provides  that "  when  a  detradant 
pleads  a  set-off  to  the  plaintiffs  demand, 
to  which  the  ptaintifl  repliestbe  statute  of 
llmftatione.  tbe  drtendant  is  nevertheless 
entitled  to  his  setK>fl,  where  It  was  a  legal, 
snbalstlng  claim  at  the  time  the  right  of 
action  accrued  to  the  plaintiff  on  the  claim 
Insnit. "  TheetatntesotttmltatloiuBdonot, 
by  tlielr  own  terms,  apply  to  suits  In 
equity,  but  are  made  to  so  apply  by  sec- 
tion 3419  of  the  Code,  and  prior  thereto 
were  applied  by  analogy  In  conrtH  of  chem- 
cery ;  and,  whether  proceeding  by  analogy 
orin  obedience  to  tbe  present  statute, anch 
courts  give  effect  to  the  limitations  obtain- 
ing In  courts  of  law,  and  to  the  exceptions 
and  qualifications  thereto  pertaining. 
Crocker  v.  aements*  Adm'r.  28  Ala.  805; 
James  v.  James,  55  Ala.  6S2.  CantheclalmH 
under  consideration,  as  now  presented,  be 
brought  within  the  exception  above 
stated?  They  accrued  to  complainants' 
aaslffnor,  December  25, 1S66.  The  right  to 
foreclose  tiie  deed  of  trust  accrued,  by  its 
terms,  on  March  16,  1867.  These  Itema, 
therefore,  were  legal  and  subsisting  de- 
mands, within  the  meaning  and  language 
of  the  exception,  when  the  right  of  action 
for  breach  of  the  condition  of  the  deed  of 
tnistaccmed.  Riley  v.  StaUworth,56A1a. 
481;  Jeffries  v.  Castleman.  76  Ala.  262; 
Washington  v.  TImberlake.  74  Ala.  268; 
Patrick  T.  Petty*  88  Ala.  430, 8  South.  Rep. 
77». 

It  cannot  be  denied  that  had  a  bill  been 
filed  to  foreclose  the  deed  of  trust,  and  sell 
the  land  to  satisfy  the  debt  secured  by  it, 
the  complainants  could  have  interposed  In 
that  suit  the  cross-demands  they  hud 
against  the  beneficiary  in  the  deed,  not- 
witbstanding  the  bar  of  the  statute  had 
been  perfected  against  them  as  Independent 
causes  of  action  before  the  filing  of  the 
orlglna]  bill.  Shall  this  right  be  defeated, 
and  tbebeoeflt  of  the  exception  to  the  stat- 
ute of  limitations  be  denied  to  the  com- 
plainants, because.  Instead  of  proceeding 


by  bm,  the  election  was  made  to  foreclose 
by  a  sale  nndw  power,  and  Uie  complain- 
ant forced  to  take  the  initiative  In  tbe 
courts?  Do  the  mere  facts  that  the  In- 
strumentcontalnsa  power  of  sale,  and  that 
forocloBurelssought  by  the  exercise  of  that 
power,  cut  off  any  substantive  defense 
which  tlie  holder  of  the  equity  might  oth- 
erwise have  relied  upon?  Or,  to  put  the 
same  matter  In  another  way,  can  the  dr. 
cnmstance  of  a  mere  dlttOTence  in  the 
modes  by  which  the  mortgagor  Is  put  to 
his  defense  defeat  and  operate  todeny  that 
defense?  We  think  not.  It  Is  very  true 
that  the  casedoee  not  come  precisely  with- 
in the  letter  of  the  law,  but  It  is  also  true 
that  such  a  defense  in  equity  can  never 
come  precisely  within  the  letter  of  a  stat- 
ute applicable  by  its  terms  to  actions  at 
law.  These  demands,  as  now  presotted, 
fully  illustrate  the  spirit  and  purpose  of 
the  exception  quoted,  and  are  In  line  witii 
that  principle  of  law  applicable  to  cross- 
demands,  which  regards  only  the  balance 
remaining  after  crediting  the  one  with  the 
other  as  the  debt  due.  Washington  t.  TIm- 
berlake, 74  Ala.  264.  Our  opinion  Is  that 
In  courts  of  chancery  section  2682  of  the 
Code  may  be  relied  on  to  exempt  a  cross- 
demand  from  the  operation  of  the  statute 
of  limitations  In  all  cases  of  attempted 
foreclosure  of  a  mortgage,  whether  by  bill 
or  sale  under  power,  and  either  by  way  of 
cr<Mis-bllI  when  a  decree  of  foreclosure  is 
sought,  or  on  a  bill  for  redemption,  after 
an  in  valid  sale  under  the  power. 

If  the  claim  of  9500  for  damages,  because 
Smith  defeated  Moore's  right  of  election  to 
purchase  certain  mules,  Is  to  be  r^arded 
as  a  set-off.  It  woald  be  governed  by  the 
prindples  held  above  to  be  applicable  to 
the  items  for  conversion  of  property  by 
Smith.  That  claim,  however,  is  one  of  re- 
coupment, rather  than  set-off.  It  sprung 
out  of  the  contract  between  partlns,  and  Is 
based  on  the  right  that  one  party  has  to 
reduce  the  claim  preferred  against  him  by 
the  other  under  the  contractby  the  amount 
of  damages  he  has  sustained  from  a  breach 
of  that  contract  by  that  other.  Wat.  Set- 
off, 478  et  seq. ;  Mayberry  v.  Leech,  68  Ala. 
839;  Washington  v.  TImberlake,  74  Ala. 
259.  Such  a  dalm  runs  with  the  contract^ 
so  to  apeak,  and  may— at  least  when  It 
goes  to  the  consideration,  as  it  generally 
does.  In  some  sort,  and  as  In  the  case  here 
— be  relied  on  without  r^ard  to  the  stat- 
ute of  limitations.  So  long  as  the  con- 
tract, upon  a  breach  of  which  the  claim  is 
predicated,  subsists,  and  may  be  enforeed, 
the  claim  Itself  may  be  pleaded  in  reduo 
tion.  at  least,  of  the  demand  on  the  con^ 
tract ;  and  this,  notwithstanding  the  mat- 
ter of  recoupment.  Indepradently  consid- 
ered, may  be  barred,  not  only  when  it  is 
pleaded, bnt  also  when  the  rightof  action, 
against  which  it  Is  asserted,  accrued. 
Wood,  1.1m.  pp.  602,  60S,  §  282. 

It  results  from  these  views  that,  in  our 
opinion,  the  assignments  of  demurrer  were 
not  well  taken,  and  each  of  them  should 
have  been  overruled.  SevOTai  other  con- 
siderations—some affecting  the  validity  of 
these  claims  as  now  prea^ted,  and  others 
going  to  tbe  equity  of  the  bill— have  been 
urged  upon  our  attention  In  argument, 
but  the  effort  has  been  to  confine  thci  in- 
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qnlry  to  tbe  matters  directly  InrolTed  In 
tbe  demnrrera.  and  It  Is  not  intended  to 
Intimate  any  other  opinion,  not  necessary 
to  a  determination  en  these  matten. 
Reversed  and  remanded. 


Bnolbhakdt  t.  Statb. 

iSupnme  Court  of  Alabama.  Jsd.  IB,  1890.) 

Asuoiff  ASD  Battbrt  —  Prior  Oohtiotiok  — 
DRVNKBinrass. 

1.  Where  s  person  aims  and  disobargei  a 

tol  at  BDOtber,  and  raises  a  sttck  witblo  striking 
dlBtancB  aa  if  to  strike  him,  aod  the  latter,  to  pre- 
vent iujurv  to  himself,  aelsM  the  fbnner,  snd  therjr 
■trarale  together,  the  former  b  guilty  ot  aBiaait 
and  battery. 

2.  Aots  Ala.  1888-89,  pp.  518,  695,  fameaded 
oliarter  of  the  city  of  Montgomery,)  proTidss  that, 
"In  all  caaes  where  a  person  is  oonvioted  or  ao- 
4Qltted  before  the  recorder  •  *  •  of  an  offense 
which  ifl  a  misdemeanor  under  the  laws  of  the  state, 
snob  conviction  oraoqnittal  shall  be  abar  to  aproa- 
eontion  of  such  person  for  aach  offense  before  any 
state  court, "  Held,  that  the  provision  was  on^ 
prospective  in  ita  operation,  and  did  not  apply  to  a 
case  where  the  oonvietlon  before  the  reoorder  had 
oocurred  prior  to  the  amendment 

8.  Voluntary  drunkenness  never  leffally  Juiti- 
flea  an  assault  andbatteiy,  as  the  oondltion  of  the 
mind  is  not  an  element  of  the  offense,  and  drunk* 
•nnesB  is  admissible  only  to  reduce  ttie  grade  ot  a 
eilme,  where  the  question  of  intent,  malice,  or 
premeditation  is  Involved. 

4.  A  charge  that  If  the  Jury  believe  defendant 
was  ''orazydrnnk"  at  the  timeof  tbe  difflculty  they 
•hould  acquit  liim  of  asaault  with  intent  to  murder 
la  properly  refoaed,  where  it  fails  to  define  *'eraay 

Appeal  Irom  tktj  conrt  ot  MontKomeiy; 
Thouab  M.  Abbinoton,  Jud^e. 

The  defendant  In  this  case,  John  Enio:!^ 
bardt,  was  indicted  for  an  asaaalt  on  W. 
F.  Vandiver  with  the  Intent  to  murder 
talm,  was  convicted  of  an  aaeaalt  and  bat- 
tery, and  fined  $300.  The  assault  was 
committed  about  dark  on  the  evening  of 
September  11,  1888.  on  the  sidewalk  in 
front  of  the  defendant's  store,  In  the  t^ty  of 
Hontf^omery,  where  Vandiver  was  stand- 
ing with  one  J.  Faunce.  Vandiver  testi- 
fied that  tbe  defendant  passed  him  a  few 
moments  before  the  assault,  and  came 
back,  and  said  to  him, "  You  taa  venot  treat- 
ed me  right;"  that  he  attempted  to  pass 
Into  hie  store,  but  was  Intercepted  by  tbe 
defendant,  who  "Jumped  back  and  drew 
hispistol;  that  after  deliberation,  **thlnk- 
Ing  that  there  was  no  fight  in  him,  **  wlt- 
nesscommenced advancing  on  him, having 
In  bis  hand  an  open  pen-knlle,  with  which 
he  had  been  cleaning  his  finger  nails;  that 
the  defendant  fired  at  him,  pointing  his 
pistol  towards  him,  but  wltneHs  clinched 
him,  and  gut  control  of  tbe  pistol;  that 
the  pistol  was  again  discharged  during 
the  struggle  between  them,  bntbeeucceeded 
In  getting  the  dtfendant  down,  and  held 
him  down,  with  the  aid  of  Faunce.  Fannce 
testified,  on  the  part  ol  the  prosecution, 
that  the  defendant,  when  he  approached 
Vandiver,  had  a  small  cane  In  hie  hand, 
which  he  raised  when  In  striking  distauce, 
but  Vandiver  wrenched  it  from  his  hand ; 
that  the  defendant  then  drew  bis  pistol, 
wlilch  was  self-cocking,  and  Vandiver 
eanglit  his  right  hand,  and  turned  the  pis- 
tol aside  as  It  was  dlscharsed,  the  ball 
strikiDff  ttaeground ;  and  that  tbe  weapon 


was  again  discharged  during  tJie  struggle 
between  them,  or  as  the  defesdant  was 
falling.  The  defendant,  testifying  in  bis 
own  behalf,  stated  that  he  had  beu  drink- 
log  heavily  all  day;  was  so  drunk  that  he 
did  not  know  what  he  was  doing,  and  had 
no  recollection  of  the  difficulty ;  and  he  In- 
troduced several  witnesses,  who  testified 
to  his  intoxicated  condition  and  mlsbehav- 
lurat  different  boursdarlngtheday, — that 
he  was  "crazy  drunk,"  as  they  expressed 
it.  The  defendant  was  arrested  by  a  po- 
liceman, and  was  fined  $G0  by  the  recorder 
for  an  assault  and  battery  cm  Vandiver, 
and  be  pleaded  this  In  bar  of  the  prosecu- 
tion; but  the  conrt  BQstalned  a  demurrer 
to  this  plea.  The  court  charged  the  Jury 
that,  "  It  they  believe  tbe  evjdence,  the  de- 
fendant was  guilty  ot  an  assault,  oraa  a»- 
sanltand  battery."  The  defendant  except- 
ed to  this  charge,  and  requested  the  court 
to  give  the  following  charges  In  writing, 
and  duly -excepted  to  tlnir  refusal:  (1> 
"  If  the  Jnry  believe  from  the  evidence  that 
the  defendant  was  crasy  drunk  at  the  time 
ot  the  difficulty  with  Vandiver,  then  they 
must  acquit  him  ot  an  assault  with  Intent 
to  murder. "  (3)  "  It  tbe  Jury  believe  from 
tbe  evidence  that  the  defendant  was  drunk 
at  the  time  of  tbe  difficulty  with  Vandiver, 
tliey  may  look  to  this  as  showliig  him  to 
have  been  more  easAly  excitable  than  a  so- 
ber man  would  have  been  under  like  cir- 
cumstances." (8)  "Thejurymaynsetb^r 
own  knowledge,  as  practical,  sraislble  men, 
and  th^r  own  experience  ot  men  and 
things,  In  considering  whether  Englehardt 
was  drunk  at  the  time  of  the  dltficulty 
with  Vandiver;  and  if  from  such  knowl- 
edge and  experience,  in  connection  with 
all  the  evidence  In  the  case,  they  believe 
that  he  was  too  drunk  to  Intend,  willfully, 
deliberately,  and  premedttatedly,  to  ma- 
liciously kill  said  Vandiver,  then  It  is  their 
duty  to  acquit  him. " 

A.  A.  Wil^y  for  app^ant.  Tennait 
Lomax,  for  the  State. 

SoMEBViLLB,  J.  Tfao  court,  tu  our  opin- 
ion, committed  no  error  In  charging  tbe 
Jury  that,  if  they  believed  the  evldestce,  the 
defendant  waa  guilty  of  assault,  or  as- 
sault and  battery.  There  was  undoubted- 
ly an  attempt  or  offer,  on  the  defendant's 
part,  with  force  and  violence,  to  do  a  cor- 
porai  hurt  to  the  prosecutor,— an  attempt 
manifested  both  by  aiming  and  firing  a 
loaded  pistol  In  thedlrectlon  ot  his  person, 
and  bj  raising  a  stick,  within  striking 
distance,  as  If  to  strike  bim,  which  was 
prevented  by  his  wrenching  the  stick  from 
the  defendant's  hand.  This  wascleariy  an 
assault,  conntltutlDg,  as  It  did,  one  or 
more  acts,  either  of  which  It  consummated 
would  have  resulted  in  a  battery.  Chap- 
man V.  State,  78  Ala.  46S. 

2.  The  evidence,  moreover,  shows  a  bat> 
tery,  which  is  "the  unlawful  application  ot 
violence  to  the  person  of  another. "  May, 
Crim.  Law,  fi  65;  Com.  v.  McKle,  61  Amer. 
Dec.  410.  A  battery  Is  not  necessarily 
a  forcible  striking  with  the  band  or  stick, 
or  the  like,  but  includes  every  touching  or 
laying  hold  (however  trifling)  ot  another's 
person,  or  hto  clothes.  In  an  angry,  re> 
TOkgeful,  rDde,lnaol«it,  or  bostilA  manner.  ^ 
1  Amer.  &  Eng.  Cyclop.  Law,  788.  There 
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!■  no  conflict  In  that  part  of  the  evidence 
showing  tbe  drcumstancM  attending  the 
dttflcull7.  To  prevent  bdng  shot  by  the 
iristol  the  prosecutor,  Vandiver,  eetied  the 
defendant's  right  hand,  which  contained 
the  weapon,  rorclng  Its  discharge  in  the 
air.  The  nse  of  the  stick  was  Interrupted 
hn  like  mannerby  Its  seizure.  Thecombat- 
ants  "clinched"  and  "straggled  together," 
the  detoidant  either  falUngln  thestniggle, 
or  being  pushed  backwara  to  tiie  gronnd, 
and  firing  Ms  pistol  a  second  time  in  the 
air.  The  prosecutor  and  a  by-etander 
thereupon  got  on  the  defendant,  and  held 
him  down.  He  may  or  may  nothaveused 
more  force  than  was  necessary  to  resist  the 
asaault  by  the  defendant.  This  is  entire- 
ly f  mmateriai,  for  had  both  of  thecombat- 
ants  fooght  wUUngly  together,  and  nei- 
ther in  MlMeCense,  each  would  have  been 
guilty  of  an  assault  and  battery  on  the 
other.  Com.  t.  CoUberg,  119  Mass.  3n0; 
Adams  T.  Waggoner.  33  Ind.  531.  The  lan- 
guage described  In  the  contest  necessarily 
implies  a  contention  or  striving  together 
for  the  mastery,  one  of  theother,— a  laying 
hold  of  each  other's  persons  In  a  rude  and 
faostUe  manner.  This  was  a  battery.  It 
may  hare  been  Justiflable  on  the  part  of 
the  person  assailed,  and  no  doubt  was. 
Bat  there  Is  no  sort  of  pretext  that  the  act 
was  Justlflable  on  the  part  of  the  defend- 
ant. There  was  no  error  tn  the  charge  on 
this  sabjeet  to  which  exception  was  taken. 

3.  Tbe  demnrrer  to  the  ddendant's  plea 
of  tonuCT  eonvletlon  was  properly  sus- 
tained. This  plea  set  up  the  fact  of  a 
former  conrlctlon  before  the  recorder's 
court  of  the  city  of  Montgomery  for  the 
same  offense  of  assault  and  battery.  It  Is 
based  on  a  provii^on  In  the  amended  char- 
ter of  the  city  approved  February  28,  1889, 
(Acts  1888-89.  pp.  513,  526.)  which  declares 
tihat.  *'ln  all  eases  where  a  person  Is  eon- 
Tieted  or  acquitted  before  the  recorder 
*  *  *  of  an  offense  which  Is  a  mlsde- 
meanor  imder  the  taws  of  the  state,  such 
conviction  or  acquittal  shall  be  a  bar  to  a 
proaeentlon  of  such  person  for  such  offense 
before  any  state  court."  The  offense  In 
question  was  committed  in  September  of 
tbe  year  1888,  and  the  conviction  before  the 
recorder's  court  occurred  In  thesame  month 
and  year.  Tblswasmore  thanflvemonths 
before  the  charter  of  the  dty  was  ammd- 
ed,  so  as  to  embrace  tbe  above-quoted 
provision  on  which  the  plea  Is  based.  That 
provision  manlfestdy  had  no  retrospective 
force,  but  was  only  prospective  in  its  oper- 
ation. The  settled  rule  Is  that  statutes 
should  generally  be  construed  to  operate 
In  the  future  only,  miless  the  l^islalave  In- 
tent appears  clear  from  th^  terms  that 
they  are  to  havearetrospectlve  operatlun. 
Warten  v.  Matthews,  80  Ala.  429;  Gooley, 
Const.  Llm.  (6th  Ed.)  *S70. 

4.  The  voluntary  drunkenness  of  the  de- 
fendant, although  he  may  have  been  so  in- 
toxicated at  the  time  as  to  be  unconscious  of 
what  he  was  doing,  was  no  excuse  for  the 
cilme  of  assault  and  battery  of  which  he 
was  convicted.  Tbe  languid  of  Baron 
Parks,  In  Bex  v.  Thomas,  7  Oar.  &  P.  817, 
(18S7,)  on  this  subject  has  been  commonly 
approved,  where  he  observed  ''that  if  a 
man  makes  htmsdf  voluntarily  drunk,  that 
it  is  no  excuse  for  any  crime  he  may 


commit  whilst  he  la  so.  He  must  take  the 
conseqnnnce  of  his  own  voluntary  act,  or 
most  crimes  would  otherwise  be  unpun- 
ished." There  can  be  no  doubt  on  t^ls 
point,  as  said  by  Mr.  Wharton,  "either  on 
principle,  policy,  or  authority. "  1  Whart. 
(Mm.  Law,  §  49.  The  most  that  can  be 
claimed  In  such  cases,  as  we  have  repeated- 
ly held.  Is  that  the  fact  of  excessive  drunk- 
enness Is  sometimes  admissible  to  reduce 
the  grade  of  the  crime  where  Ihe  question 
of  intent,  malice,  or  premeditation  Is  in- 
volved. Ford  T.  State.  71  Ala.  385,  and 
eases  cited;  Gunter's  Case.  83  Ala.  96,  8 
South.  Rep.  600 ;  Carter  v.  State,  87  Ala.  113, 
6  South.  Kep.  S.*i6;  aereland  v.  State,  86 
Ala.  1,  5  South.  Rep.  426;  State  v.  Bullock, 
13  Ala.  413;  4  Amer.  &  Eng.  <^clop.  La\^', 
707;  Flanlgan  t.  People,  88  N.  T.  664.  40 
Amer.  Rep.  566,  and  note,  500-670.  It  can, 
however,  never  legally  excuse  or  Justify  an 
assault  and  battery,  the  condition  of  the 
criminal's  mlndnotbrtnganelementol  this 
particular  offense.  Moon»  t.  State,  88 
Ala.  410. 

The  first  chat^  requested  by  the  defend- 
anton  this  subject  was  misleading  and  am- 
biguous in  meaning,  because  of  the  failure 
to  define  the  meaning  of  the  phrase  "crasy 
drunk,"  and  was  properly  refused.  The 
third  charge  called  for  an  acquittal  of  as- 
sault and  battery,  as  well  as  of  the  assault 
with  intent  to  murder,  on  the  ground  of 
drunkenness,  and  there  was  no  error  In 
the  refusal  to  give  it. 

The  other  exceptions  are  not  contended 
for.  nor  are  they  maintalnabl*.  Tbe  Judg- 
ment most  be  affirmed. 


RiLBT  V.  Bell. 
(Supreme  Court  qf  Alabama.  Jan.  18, 18B0.) 

UaKRMOI — CONBBNT  OT  PA.aBNT8. 

1.  Ckide  Ala.  1880,  |§  2815,  2818,  provide  that 
the  Judge  of  probata  ahall  forfeit  ^Hw  U  he  issues 
a  license  to  marry  to  a  woman  under  18  years  of 
age,  who  has  never  before  been  married,  without 
tirsi  obtaining  the  consent  of  tbe  minor's  parents 
or  guardian  to  such  marriage.  Held,  that  If  the 
father  was  living  his  consent  was  necessary,  and 
the  ooDBeotot  the  mother  was  notsufflotent,  tnongh 
the  father  was  temporally  absent  from  the  state. 

2.  Tbeprobatejudgecannot  excuse  himself  on 
the  ground  that  he  was  misled  as  to  the  minor's 
age  by  her  personal  appearance,  and  by  her  ropro- 
aentations  that  she  was  over  18  years  old,  unless 
"an  atBdavit  was  made  before  bim  by  such  minor, 
or  by  some  other  credible  person,  dimming  to  know 
tbe  fact  that  suob  minor  was  of  tbe  age  required 
by  law, "  as  required  by  eeoUoa  2819. 

Appeal  from  circuit  court,  Covington 
county,  John  P.  Hubbard,  Judge. 

Action  by  Barney  E.  Bell  against  Malachl 
KIley,  probate  Judge,  to  recover  a  penalty. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. 

W.  D.  Roberts,  tor  appellant.  W.  L. 
Parka  and  J.  D.  Gardner,  for  appellee. 

SoMERViLLE,  J.  While  the  complaint  Is 
omitted  from  the  record,  it  is  apparent 
from  the  Judgment  entry  and  bill  of  excep* 
Hons  that  the  action  is  one  against  the  de- 
fendant, who  was  probate  Judge  of  Coving- 
ton county,  for  a  penalty  of  $2U0  for  Issu- 
ing a  license  for  the  marriage  of  a  minor 
contrary  to  the  provtslons  of  the  statute. 
Code  1886,  §  2318.  ^  t 
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1.  The  minor  waa  a  female  underlS  years 
of  a^,  and  bad  never  before  been  married. 
The  statute,  in  such  cases,  provides  that 
"the  jadgeot  probatemust  require  the  con- 
sent of  the  parents  or  guardians  of  such 
minors,  to  the  marriage,  to  be  given  either 
personally  or  in  wrttlug."  Code,  §  2S15. 
This  obviously  means  we  consent  of  the 
father.  If  he  be  living,  and  is  not  rendered 
Incapable  of  giving  it  by  defect  of  under- 
standing or  other  good  cause ;  or,  if  there 
be  no  father,  then  of  the  mother.  The 
basis  of  the  statute  is  the  common- 
law  principle  that  the  lather,  and  on  bis 
death  the  mother,  is  generally  entitled  to 
the  custody  of  the  children,  and  that,  as 
parents,  th^  are  the  nataral  protectors 
lor  maintenance  and  education.  2  Kent, 
Comm.*85,*86,*205.  Thefather  in  this  case 
was  living,  but  was  at  the  time  tempora^ 
rlly  absent  from  the  state.  It  is  shown  that 
the  mothergave  her  written  consent  to  the 
minor  daughter's  marriage.  This  was  In- 
aufilclent  to  meet  the  requirements  of  the 
statute,  and  did  not  exempt  the  defendant 
from  liability  to  the  peniuty  In  question. 
The  circuit  court  so  ruled. 

2.  The  further  defense  is  urged  that  the 
43e(endantwa8  misled  as  to  the  age  of  such 
minor  by  her  personal  api>earance,  and  by 
her  representation  that  she  was  over  18 
yearaof  age.  Thlsdefense  Is  clearly  insuffi- 
cient, unless  "  an  affidavit  was  made  before 
him  by  such  minor,  or  by  some  other  cred- 
ible person  claiming  to  know  the  fact  that 
such  minor  was  ol  the  age  required  by  la  w . " 
This  is  an  express  requirement  of  the  stat- 
ute, made  a  condition  precedent  to  the 
court's  entertaining  such  defense.  Code 
1886,  §  2319.  Bell  v.  Wallace,  81  Ala.  422, 1 
South.  Rep.  24.  The  circuit  court  did  not 
err  In  giving  the  general  afflrmatlve  charge 
for  the  plainUtr. 

Judgment  alBrmed. 


BUBKS  V.  Bbaoo. 
{Supreme  Cmart  of  Alabaman  Jul  87, 1800.) 
Iduw— SwxamiBT  ^vivsnom—Axmow  on  Bent- 

NOTB. 

1.  Secondary  evidence,  offered  'by  defendant 
as  to  the  contents  of  a  written  lease,  will  not  be  al- 
lowed where  he  testifies  that  the  writing  1^  been 
misplaced,  and  that  he  has  made  dUlf^fent  search, 
for  It,  and  thinks  it  Is  lost  or  destroyed,  but  admits 
that  it  is  probably  among  certain  private  papers 
carefully  packed  away  for  safe-keeping,  which  be 
haa  neglected  to  examine. 

2.  It  waa  not  error  te  require  defendant  to  an- 
swer, on  oross-ezamiQation,  tnequesUoD,  "Will  you 
swear  tbat  there  is  no  possible  ebanoe  to  find  the 
paperl " 

8.  Where  the  absenoe  of  a  written  lease  Is  not 
satisfactorily  accounted  for  by  proof  of  Its  loss  or 
destruction,  it  is  proper,  in  an  action  on  a  note 
givea  for  rent,  which  contains  so  such  stipulation, 
to  exclude  evidenoe  tendine  to  prove  a  stipulation 
in  the  lease  to  make  repairs,  or  evidence  of  any 
damages  suffered  in  the  destruction  of  goods  by 
rains,  in  consequence  of  the  failure  to  make  such 
repairs. 

4.  Evidence  as  to  why,  at  the  time  of  executing 
the  note,  he  made  no  claim  for  damages  to  his 
goods,  caused  by  tbef^lureofhislandlordtomake 
repairs,  is  also  Inadmissible. 

Appeal  Irtiiii  ciiviiit  court,  Montgomery 
county;  Joun  F.  iiuitiiAiti),  .Judge. 

Action  by  Elisabeth  T.  Bnitrg;  against 
W.  P.  Burks  un  a  prouiissury  note,  which 


was  given  by  the  defendant  for  the  rent  ol 
a  certain  house  which  belonged  to  the 
plaintiff.  On  the  trial  the  defendant  plead- 
ed the  general  issue,  and  pleaded  In  short, 
by  consent,  recoupment  and  set-off,  and 
further  that  when  the  lease  was  made  the 

e lain  tiff  agreed  to  repair  the  store-house, 
y  fixing  the  gutters,  root,  etc. ;  but  she 
had  failed  to  do  tdils,  and  by  such  failure 
the  defendant  had  been  Injured  to  an  ex- 
tent greater  than  the  amount  due  on  the 
note  here  sued  on.  Upon  the  trial,  as 
shown  by  the  bill  of  exceptions,  the  plaintiff 
rested  her  case  on  the  introduction  in  evi- 
dence of  the  note  sued  on.  It  was  shown 
on  the  part  of  the  defendant  that  the  con- 
tract oi  lease  waa  In  writing,  but  the  writ- 
ten Instramoit  was  not  produced  on  the 
trial;  and  the  d^ndant  attempted  to  In- 
troduce secondary  evidence  of  thecoDtents 
of  this  written  lease,  but,  on  objection,'  the 
court  refused  to  admit  the  evidence,  and 
the  defendant  thereupon  excepted.  Upon 
the  examination  of  thedefendant  as  awlt- 
ness,  and  preparatory  to  his  offer  to  In- 
troduce the  secondary  evldoioeol  the  con- 
tents of  the  written  instmment,  the  defend- 
ant was  asked,  against  his  objection,  "If 
he  would  swear  that  there  was  no  poRsi- 
ble  chance  to  find  the  same. "  The  defend- 
antreserved  an  exception  to  both  theques- 
Uon  and  the  answer,  which  t^e  court  al- 
lowed. It  was  further  shown  that  the 
note  here  sued  on  was  given  by  the  defend- 
ant alter  he  had  vacated  the  atore-honse 
for  the  balance  of  the  rent  due  upon  said 
lease,  and  In  tills  connection  thedefendant 
offered  to  explain  why  he  did  not  then,  at 
the  time  of  signing  the  note  to  one  David- 
son; the  agent  of  the  plaintiff,  make  a 
complaint  for  the  damages  suffered  by 
him  on  account  of  the  want  ol  repairs  on 
the  store,  and  also  state  the  damages  he 
claimed  on  this  account;  but, on  objection 
to  this  testlmonyby  thepiaintltf.the  court 
refused  to  allow  him  to  so  testify,  and  the 
defendant  duly  excepted.  There  was 
much  evidence  on  the  part  of  thedefendant 
tending  to  show  damage  that  the  d^end- 
ant  had  suffered  on  account  of  thedtfectdve 
roof  and  the  gutters;  but  upon  motion  by 
the  plalntm  the  court  excluded  all  of  this 
evidence  from  the  Jury,  and  the  defendant 
thereupon  excepted.  Upon  the  evidence  as 
produced  the  court  charged  the  Jury  In 
writing,  upon  the  request  of  the  plaintiff, 
that,  "if  the  jury  believe  all  the  evidence  in 
this  case,  they  must  find  a  verdict  for  the 
plaintiff  for  the  amount  of  the  note  sued 
on,  with  the  Interest  from  the  date  of  its 
maturity."  The  dcfoidant  ncepted  to 
the  giving  ol  this  chai^,  and  also  except- 
ed to  the  relusal  by  the  court  to  give  tlie 
following  chaiice,  which  he  requested  in 
writing:  "Even  If  the  Jury  should  believe 
from  theevldence  that  the  plaintiff  did  not 
agree  to  repalrthe  premisesdnring  the  use 
and  occupation  thereof  by  the  defendant, 
yet,  If  the  defendant  refused  to  sign  the 
rent-notes  presented  to  talm  for  his  signa- 
ture, upon  the  ground  that  the  plaintiff 
had  failed  to  stop  the  leaks,  and  to  comply 
with  her  contract  ol  renting,  and  that 
thereupon  the  plaintiff,  through  her  agentn, 
J.  R.  Adams  &  Co.,  undertook  to  repair, 
said  premises  from  time  to  time,  and  to 
stop  said  leaks,  then,  njKpn  this  state  ol 
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facts.  It  believed  by  the  Jury,  without  more, 
the  plalntitr  was  bound  to  make  said  re- 
pairs ;  and  If  Bhe  failed  to  perform  her  ob- 
ligation In  anch  manner  as  to  stop  the 
leaks,  and  to  render  the  premises  tenanta- 
ble  as  a  grocery  store,  for  which  the  same 
had  bem  rented  by  defendant,  and  defend- 
ant was  damaged  by  reason  of  her  failure 
to  carry  out  her  obligation,  then  the  Jury 
may  loolc  to  all  these  facts  in  determining 
-whether  or  not  the  plaintiff  Is  entitled  to 
recover  In  this  action. "  There  was  ver- 
dict and  Judgment  for  the  plaintiff,  and 
the  defendant,  prosecatlng  this  appeal, 
now  aaalgna  the  Tarioiu  rallngB  ol  the 
court  as  error. 

Rice  A  WU^t  lor  appeliant.  Maita  A 
Maaale,  for  appellee. 

SouRRTiLLE,  .T.  1.  The  defendant  teetl- 
fled  that  ''to  his  best  recollection  **  the  con- 
tract of  renting  the  store-house  waji  re- 
duced to  writing  at  the  time  It  was  en- 
tered Into  betwerai  Mm  and  the  agents  of 
the  plaintiff;  and,  while  he  asserted  that 
the  writing  had  been  ."misplaced,"  and 
that  he  had  "  made  diligent  search  "  for  it 
without  finding  It,  and  ''thought  It  was 
lost  or  destroyed, "  yet  he  showed  the  con- 
trary to  be  true  by  the  contradictory  ad- 
mission that  "he  was  not  prepared  to  say 
It  was  lost  or  destroyed,"  and  that  it 
was  probably  among  certain  private  pa- 
pers In  bis  possession,  which  he  had  care- 
Xnlly  packed  away  for  safe-keeping,  and 
which,  he  confessed,  he  had  nefdected  to 
examine.  The  court  clearly  committed  no 
error,  under  these  circumstances,  In  refus- 
ing to  allow  ^ondary  evidence  as  to  the 
contents  of  the  written  lease. 

2.  This  quevtlon  as  to  secondary  evi- 
dence was  one  exclnrt vely  for  the  determi- 
nation of  the  coart.  Thwe  could  have 
been  no  Injury,  therefore,  In  allowing  the 
plaintiff's  counsel  to  ask  the  witness  "If  he 
would  swear  that  there  was  no  possible 
chance  to  find  the  paper,  **  or  In  requiting 
this  question  to  be  answered.  The  teat 
Implied  by  the  interrogatory  may  have 
been  a  fallacious  one,  but  It  was  pro- 
pounded oncroas-examlnation.and  the  de- 
cision of  the  court  manifestly  did  not  rest 
on  liie  answer  elicited  by  It,  but  on  the 
other  admitted  facts,  which  wen  perfectiy 
conclusive  of  the  point  decided. 

3.  Ifodutydevolved  uponthelandlord  to 
make  any  repairs  on  the  premises,  onless 
there  was  aa  agreement  to  make  them. 
The  tenant  would  take  the  store-house  at 
his  own  risk,  as  to  fitness  tor  habitation 
or  nae,  whatever  Its  condition  may  have 
beenat  thetime.  (gi^of  Lowellv.Spanld- 
Ing,  50  Amer.  Dec.  775.  note.  776;  Fisher  v. 
Lighthall,  54  Amer.  Rep.  258.  The  onus, 
then,  was  on  the  defendant,  aa  tenant,  to 
prove  such  alt^^  agreement  to  repair  by 
legal  and  competent  evidence.  The  note 
given  for  rent  contained  no  such  condition. 
The  written  lease  presumptively  did  not. 
The  only  legal  mode  of  showing  the  con- 
trary was  either  by  producing  the  lease  It- 
self, or  proving  its  contents  by  secondary 
evidence.  The  writing  was  not  produced. 
Its  contentscould  not  beproved  by  parol, 
becanse  its  almence  was  not  satisfactorily 
aeeonnted  for  by  proctf  of  Its  loss  or  de- 
struction. It  follows  that  the  court  prop- 


erly excluded  all  the  evidence  tending  to 
prove  a  stipulation  in  the  lease  that  the 
plaintiff  would  make  repairs,  and  necessa- 
rlly  there  was  no  error  in  refusing  to  allow 
evidence  of  any  damages  suffered  by  the 
defendant  In  the  destruction  of  bis  goods 
by  rains,  caused  by  a  failure  to  make  such 
repairs. 

4.  The  "reason  why"  the  defendant  did 
not  make  a  claim  for  such  damages,  when 
he  executed  the  note  ened  on,  in  the  above 
view  of  the  case,  was  immaterial,  to  say 
nothing  of  the  objection  that  it  wafi  but 
an  attempt  to  elicit  evidence  of  an  uncom- 
inuttlcatea  motive  for  his  silence,  which 
was  not  admissible.  Ball  v.  Farl^,  81  Ala. 
288, 1  South.  Rep.  253;  McCormlck  v.  Jo- 
seph, 77  Ala.  286.  The  rulings  of  the  court 
are  free  from  error,  and  the  Judgment  must 
be  affirmed. 

Hatneb  t.  9bxxks  Bt  a/. 
(Supreme  Court  of  Alainma.  Jan.  97, 1890.) 
FuiTimsBip  —  AooommHO — EguiTT — Jukudio- 

TION. 

1.  Where  a  blU  by  the  represeatatlves  of  s  de- 
oeaaed  partner  shows  that  the  partnership  has  not 
been  fnlly  settled,  and  that  there  has  been  no  ad- 
justment of  the  expense!  of  the  oonoem,  and  that 
the  aurvlTlDg  partner  bas  the  assets  of  the  part 
nersblp,  Isoluaiu^  the  entire  capital  of  the  part- 
nership which  was  paid  in  by  the  deceased  partner, 
and  refuses  to  pay  the  same  to  the  personal  repre- 
sentatives of  tike  latter,  it  sufflolently  shows  that 
there  is  no  adequate  remedv  at  law,  and  a  general 
demurrer  f«r  want  of  Jntvidiction  will  he  over- 
ruled. 

S.  A  partnership  was  formed  In  1870,  and  the 
articles  of  copartnership  stipulated  tiiat  it  shoeU 
continue  for  three  yean;  bnt  it  was  Id  fact  ood- 
tiaued  nuttl  1884  or  l88^  when  it  was  dissolved  by 
mutual  consent.  Held,  that  a  bill  for  its  settle 
ment  would  lie,  filed  within  six  years  from  the 
actual  dissolution  or  credit,  or  other  like  partner- 
ship transaction  on  account  between  the  partners, 
from  which  a  promise  on  the  part  of  the  sorviving 

Sartner  to  pay  tbe  balance  found  against  him  o» 
nal  settlement  may  be  implied. 

8.  On  a  motion  to  dismiss  for  want  of  eqnltr. 
a  bill  praying  that  an  account  be  taken  "to  deter- 
mine the  amount  put  in  the  &rm  of  B.  &  H.,  or  In- 
to tbe  partnership  business,  by  orators'  Intestate, 
B.rand  how  muca  is  still  due  him  or  his  estate 
thereon, "  and  further  praying  for  a  decree  against 
said  H.  for  the  amount  so  found  due,  the  bill  wiU 
be  considered  as  If  already  amended  so  as  to  allege 
the  amount  of  the  partnership  debts,  the  amount 
of  the  pn^ts  and  expenses,  and  the  amount  re- 
ceived by  each,  and  to  contain  a  prayer  for  the  set- 
tlement of  tbe  whole  partnership;  and,  so  viewed, 
it  ooDtains  equity,  and  the  motion  to  dismiss  Is 
properly  denied. 

Appeal  from  chancery  court.  Clay  coun- 
ty; S.  K.  McSpadden,  Judge. 

Bill  by  J.  N.  Short  and  others,  as  the  ad- 
ministrators of  L.  M.  Bnrney,  deceased, 
i^ainst  W.  D.  Haynea,  as  stated  in  the 
prayer  of  the  bill,  to  have  an  account  tak- 
en "  to  determine  tlie  amount  put  In  the 
firm  of  Burn^A  Hfl-ynes,or  Into  the  part- 
nership business,  by  orators'  intestate,  L. 
M.  Bnrney.  and  how  much  Is  still  due  him 
or  his  estate  thereon,"  and  farther  pray- 
ing that  a  decree  be  rendered  against  the 
said  W.  D.  Haynes  for  the  amount  bo 
found  to  be  due.  Thedefenduntmoved  the 
court  to  dlsmlas  the  bill  lor  want  of  eq- 
uity, and  also  demurred  to  the  bill  on  the 
following  grounds:  "(1)  Complainants 
have  a  complete,  adequate  remedy  at  law ; 
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(2)  the  clftim  Boed  on  la  barred  by  the  stat- 
ute of  limitations  for  six  years.  (3)  The 
claim  sued  on  Is  barred  by  the  statute  o( 
limitations  for  three  years.  (4)  The  claim 
sued  on  to  stale,  more  tiian  sixteen  years 
having  elapaed  since  the  accrual  of  the  de- 
mand sued  on. "  Upon  the  snbmlsslon  of 
the  cause  upon  the  motion  to  dismiss  and 
these  demurrers,  the  chancellor  overruled 
both  the  motion  and  the  demurrers.  The 
defendant  now  prosecutes  this  appeal,  and 
assigns  this  decree  of  the  chaacalor  as  w- 

TOT. 

W.D,  Bulger,  tot  KppeUajxt,  W.U.Laek- 
AT  and  C,  A.  Steed,  for  i^pelleea. 

McClsluk,  J.  A  mercantile  partner- 
ship was  formed  as  of  February  1, 1870,  by 
and  between  tlie  appellant,  defendant  be- 
low, and  appellees'  intestate,  L.  M.  Bumey, 
to  continue  three  years  from  that  date.  It 
did, In fact.contlnueuntll  lS84orl885,  when 
it  was  dissolved  by  mutual  consent.  The 
articles  of  copartnership  stipulated  that 
Bnmey  should  furnish  ^,000,  more  or  less, 
to  be  asedln,  and  to  constltnte  the  capital 
of,  the  business,  and  upon  which  no  interest 
was  to  be  charged.  Haynes  was  to  con- 
tribute his  services,  and  devote  his  time 
and  energies  to  the  conduct  of  the  bual- 
ness,  as  asainat  the  money  furnished  by 
Barney.  Th^  wet«  to  share  equally  In 
the  net  profits.  Bumey  did  furnish  f  8,500 
In  compliance  with  the  articles,  and  the 
enterprise  was  carried  on  by  Haynes  un- 
til the  dissolution  before  mentioned.  The 
clear  Implication  from  the  contract  of  co- 

gartnershipls  that  Bumey  should  be  relm- 
ursed  on  dissolution  for  the  capital  which 
he  bad  pot  In  the  business,  and  Uiat  the 
use  of  the  money  In  the  Joint  venture 
should  be  considered  an  equivalent  for  the 
peroonal  services  of  Haynes.  Dissolution 
not  havingtaken  place  at  the  end  of  three 
years,  the  stipulation  of  the  articles  to 
that  effect  will  be  regarded  as  entirely 
omitted,  (Boyd  v.  Mynatt,  4  Ala.  79.)  and 
the  partnership  be  held  to  have  continued, 
to  tne  time  of  actual  disBolntion,  In  ac- 
cordance with  the  terms  of  the  original 
agreement,  pretermitting  Its  expressed  lim- 
itation, (Colly.  Partn..6th  Ed.,  g  275.  note, 
p.422;  1  Llndl.Partn.l58.(*m;)  Mifflin  v. 
Smith,  17  Serg.  &  R.  165;  Bobbins  v.  Las- 
well,  27  111.  865.)  The  partnership  having 
thus  continued  until  1884  or  1885,  a  bill  for 
Its  settlement  is  timely  if  tiled  within  six 
years  from  the  actual  dissolution  orcredlt, 
or  other  like  partnership  transaction  or  ac- 
count between  the  partners  from  which  a 
promise  on  the  part  of  the  defendant  to 
pay  the  balance  found  against  him  on  final 
settlement  may  be  implied.  Bradford  v. 
Spyker,  82  Ala.  134:  Brewer  v.  Browne,  fiS 
Ala.  210;  Wells  v.  Brown.  S3  Ala.  101,  3 
S'luth.  Hep.  439.  It  follows  that  the  pres- 
ent bill  Ib  not  oiwn  to  the  objections  urged 
against  it  by  the  second,  third,  and  fourth 
asalgnmente  of  demnrrer. 

The  first  ground  of  demurrer  was  prop- 
erly overmled.  Theblll.inour  opinion, pre- 
sentsacause  of  action  which  \h  only  cogni- 
sable by  a  court  of  equity,  it  is  true,  that 
cause  ot  action  is  very  imperfectly  present- 
ed, and  the  bill  Is  lacking  tn  many  material 
all^ations,  as  we  shall  present^  see ;  but 
enough  appears  to  demonstrate  that  the 


complainants  have  no  adequate  remedy  at 
law.  It  is  averred  that  the  partnership 
has  not  been  fully  settled ;  that  no  adjust- 
ment of  the  expenses  of  the  concern  has 
been  made ;  that  the  defendant  has  the  as- 
sets of  the  partnership,  Including  its  capi- 
tal paid  In  by  Bnmey.  and  refuses  to  pay 
the  same  to  complainants.  The  purpose 
of  the  blU  Is  to  have  the  amount  of  said 
capital,  with  Interest  from  dissolution,  de- 
creed to  complainants  out  of  the  assets  In 
defendant's  bands.  Unless  there  had  been 
a  settlement  between  the  partners,  and  a 
balance  struck,  charging  d^endant  with 
the  sum  now  claimed,  all  of  which  the  bill 
negatives,  the  complainants  would  have 
no  right  of  action  against  defendant  indl- 
Tidually.  On  the  contrary,  thdr  claim 
would  be  against  the  partnership  assets, 
and  a  aultat  lawcould  not  bematntalned, 
because  ft  would  involve  a  proceeding  by 
Bumey,  as  represented  by  his  administra- 
tors, against  Bumey,  as  represented  by  his 
surviving  partner.  Robinson  v.  Bullock, 
68  Ala.  ftl8;  Morrow  v.  Riley,  15  Ala.  710. 
Moreover, the  com^lainantsareentitied  to 
recover  the  sum  paid  in  by  their  Intestate, 
or  any  part  thereof,  only  upon  a  contin- 
gency which  depends  entirely  upon  the 
state  of  the  partnership  accounts.  The 
debts  of  the  coneera,  and  expenses  of  ear* 
rylng  It  on.  are  first  to  be  paid.  The  as- 
sets remaining  would  then  be  subject  to  a 
further  reduction  to  the  extent  of  any  ex- 
cess beyond  one-half  of  the  net  profits  re- 
ceived by  Bumey.  Whatever  of  the  aseets 
then  remained  would  be  applied  to  the  re- 
imbursement to  Burney  for  the  money 
paid  in  by  him,  whether  the  amount  re- 
maning was  equal  to  the  whole  capital, 
with  Interest,  or  only  a  part  of  It.  And 
finally,  shoald  there  still  be  a  balance.  It 
would  belong  In  equal  parts  to  complain- 
ants and  the  defraidant,  as  net  profits.  It 
is  therefore  manifestly  a  prerequisite  to 
complainant's  recovery  that  an  account 
and  aettlem^t  of  the  partnership  should 
be  had ;  and  to  the  taking  ol  such  an  ac- 
count l^e  powers  of  a  court  of  eqnli^  are 
alone  adeqnate.  Calvert  v.  Mariow,6  Ala. 
837 ;  Broda  v.  Greenwald,  M  Ala.  688. 

The  bill,  as  we  have  aidd.  Is  defeetiTe. 
It  is  partly  both  in  averment  and  prayer. 
It  falls  to  state  sufficiently  facts  which 
would  authorise  relief,  and  it  falls  to  pray 
for  the  only  relief  which  can  be  granted 
when  the  purpose  on  the  part  of  one  part- 
ner la  to  bring  ttie  other  to  a  aettlemeiit 
ol  thejoint  affairs.  It  fails  toaverapprox- 
Imately  the  amount  of  the  partnership 
debts.ortbat  therearenodebts.  It  should 
have  averred  the  amount  of  the  profits 
and  expenses  of  the  business,  as  nearly  as 
practicable;  to  what  extent  there  had  been 
a  division  of  the  profits;  what  each  had 
received;  and  what  remained  to  be  divid- 
ed. The  rellel  sought  is  entirely  inappro- 
priate. The  prayer  should  have  been  for 
the  settlement  of  the  whole  partnership, 
not  for  a  settlement  of  one  Item  tiiat  en- 
tered Into  the  partnership  account.  Rus- 
sell V.  Byron,  2  Cal.  86 :  Williamson  v.  Hay- 
cock, 11  Iowa,  40;  Pope  v.  Salsmau,  85 
Mo.  362;  Glover  t.  Hembree,  82  Ala.  324. 

There  Is  no  demnrm-whlebgoes  totheoe 
several  defects  ol  tiie  Mil,  or  to  any  one  of 
them.  They  may  be  cored  by  amendment. 
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and  tba  btH  perfected.  On  a  motlOD  to 
dlamlsa  for  a  want  eqaity,  the  bill  will 
be  considered  as  If  It  bad  already  been 
amended  in  all  partlcnlarain  wblch  amend- 
ments are  proper.  So  Tiewed,  tbie  bill  con- 
tains equity,  and  tbe  motion  to  dismias 
was  properly  dented.  Seals  v.  Koblnson 
75  Ala.  868;  Hooper  t.  Railroad  Co.,  60 
Ala.  Cabalan  r.  Monroe,  66  Ala.  808; 
Glover  v.  Hembree,  snpra. 

We  discover  no  error  in  the  rulings  of  the 
cliaiMdlor,  and  the  decree  is  afBrmed. 


Tratix)r  et  a/,  t.  Huobsb. 
{£ru|7Teme  Court  of  Atabaimeu  Jan.  87, 1890.) 
Txom  xjro  CoimBsioN— Tbiu— Tbbdiot. 
1.  FlainUffs  Bhtpped  defendant  6,000  ci^rsnp- 
on  an  agreement  that  be  "  oould  take  what  he  wanted 
at  $35  per  thousand,  "  and  he  elected  to  take  2,000, 
ud  packed  away  the  remaining  8,000,  which  were 
appropriated  by  tbe  publiu  daringthe  yellow  ferer 

afdemie,  when  thedefeodantwaa  absent  from  the 
y.   Held,  that  an  action  of  trover  would  not  lie 
a^nst  defendant. 

a.  Where  the  verdict  retamed  by  the  Jnry  in 
•D  aoUrai  of  trover  la  not  responrive  to  I3ie  issnea, 
and  la  nnauthorized  by  law,  it  is  not  error  for  the 
court  to  refuse  toraoelve  It,  and  repeat  to  the  Jary 
Its  former  instmotions,  that  they  may  retire  and 
make  a  flndlng  aooording  to  law,  although  thecoun- 
•el  of  plaintiff  are  absent  from  the  court-room. 

Appeal  from  dty  court  of  Decatnr;  W. 
H.  Simpson,  Judge. 

This  suit  was  brought  by  George  M.  Tray- 
lor  &  Co.  against  T.Q.  Hughes,  and  songht 
to  recoTer  for  the  alleged  conversion  of  a 
e»laln  lot  of  cigars. 

Weet  A  Speake,  for  appellants.  S.  Af. 
Batits  and  W.  R.  Frances,  Jr.,  for  appellee. 

SoMEttTiLLB,  J.  Tbe  evidence  set  out  in 
tbe  bill  of  exeeptAom  affords  no  ground  o! 
Inference  that  the  defendant  was  guilty  of 
a  conversion  of  the  plaintitrs*  goods  such 
as  would  render  blro  liable  in  trover.  The 
property  alleged  to  bare  been  converted 
was  6,000  cigars,  which  had  been  shipped 
by  the  plaintiffs  to  defendant  some  time  in 
theyearl888.  The  evidence  repels  any  idea 
of  cut  absolute  sale  on  the  one  band,  or  an 
nncondltlonal  pnrehase  on  the  other.  Tbe 
contract,  bowever,  obvlonsly  was  that  the 
plalntlfte  would  ship  tbe  goods  to  the  de- 
fendantupon  the  agreement  that  he  "could 
takewhathewantedat  9S5 per  thousand," 
The  receipt  of  tbe  goods,  therefore,  made 
faim  a  bailee,  with  the  option  to  purchase 
all,  or  a  portion,  of  them,  as  he  might 
deet.  The  evidoice  shows  that  tbe  de- 
fendant elected  to  take  about  8,000  of  the 
cigars,  and  that  he  packed  away  the  re* 
mainlngS.OOO  In  bis  store-house  at  Decatur. 
Tbe  lot  thus  stored  was  appropriated  by 
tbe  public  durlug  the  yellow  fever  epidem- 
ic, wben  the  defendant  was  absent  from 
tbe  cfty;  his  Htore-house,  which  he  left 
locked,  having  been  occupied  by  tbe  yel- 
low fever  rell^  committee  without  hie  con- 
sent. As  to  the  portion  of  the  goods  which 
defendant  appropriated,  he  mast  be  re- 

Srded  as  a  purchaser  at  the  price  stlpu- 
bed  under  tbe  agreement  with  tbe  ptaln- 
Utb.  The  taking  was  a  mere  exercise  of 
his  option  to  purchase,  and  must  be  re- 
ferred to  the'consent  of  the  plalntlfls.  Kin- 
ney V.  Railroad  Co..  82  Ala.  86K,  8  South. 
fii^.llS.  As  to  the  remaladtt- of  tbegoods 


takea  by  the  public  wtth  out  the  knowledge 
or  consent  of  the  defendant,  there  was 
clearly  no  conversion  on  his  part.  Hewas 
a  mere  bailee  as  to  this  part  of  the  proi>er- 
ty,  and,  being  without  complicity  in  the 
act  of  intermeddling  or  appropriatl<m  by 
strangers, hewasnotresponslble  In  trover. 
Abraham  v.  Nunn,  42  Ala.  61 ;  Thweat  t. 
Stamps,  67  Ala.  96.  Tbe  Judge  of  the  dty 
court  did  not  err  in  giving  the  general  af- 
firmative charge  In  favor  of  the  defendant. 

The  verdict  fintretumed  by  the  Jury  was 
not  responsive  to  tbe  Issnee  to  be  tried, 
and  was  unauthorised  by  law.  The  coort 
did  not  err  In  refoatngto  receive  it,orln  re- 
peating to  the  Jury  Its  former  taistrnctions, 
in  order  that  they  might  again  retire  and 
make  a  finding  accordlngto  law ;  and  this 
Is  true,  although  the  counsel  of  the  plain- 
tiffs were,  at  the  time,  absent  from  the 
court-room.  There  was  nothing  In  this 
conduct  of  the  court  out  of  tbe  usual  prac- 
tice in  Dtai  piiua  trials.  The  Jadfi^ent  Lb 
aocordinffly  affirmed. 


DATn  et  a/.  Surre. 

(Supreme  Court  ^  Alabama^  Jan.  ST,  1890.) 
Vbkdob's  Libh— TRAyariK— Watvbb— Fabtiw. 

L  Under  Code  Ala.  1880,  SlTtM,  providing  that 
"the  transfer  of  a  bond,  bill,  or  note  given  for  the 
purchase  money  of  lands,  whether  the  transfer  be 
by  delivery  merely  or  In  writing,  expressed  to  be 
with  or  without  recourse  on  the  transferrer,  passes 
to  the  transferee  the  lien  of  the  vendor  on  the 
lands, "  the  transfer  of  a  parobase>mon6y  note,  by 
delivery  merely,  does  not  pas*  tbe  legal  title,  and 
the  payees  are  still  necauaiy  partlea  to  a  bill  to 
enforce  the  Hen. 

2.  Where  land  Is  porobased  by  a  husband,  and 
bis  note  executed  for  the  unpaid  purchase  money, 
tbe  vendor^s  lien  on  the  land  is  not  waived  or  lost 
by  reason  of  tbe  fiMt  tint  the  eonveyanoe  is  made 
to  his  wife,  or  beoaase  tbe  husband  osed  some  of 
her  money  Id  making  the  first  payment 

S.  In  a  bill  to  enforce  a  vendor's  lien  It  is  un- 
neoessary  to  aver  the  ability  and  readiness  of  ven- 
dors to  make  title,  where  it  cannot  be  Inferred  f  rtan 
the  facts  in  the  bill  that  the  purchase  money  is  not 
to  become  doe  and  payable  until  a  deed  <A  ooavey- 
anoelaniada. 

Appeal  from  chancery  eoart,  Cherokee 
county;  Thomas  Cobbb,  Ghaneellor. 

BiU  by  J.  I.  Smith  against  DaTls  and 
others,  to  enforce  a  vendor's  Hen  on  land 

fortheimpald  purchase  money  of  thesame. 
as  witnessed  by  a  promissory  note,  which 
the  complainant  held  aa  transferee  by  de- 
llTery  merely.  In  the  original  bill  on^, 
J.  I.  Davis  was  made  a  party  del«idant, 
but  the  bill  was  afterwards  so  amended  aa 
to  make  the  children  of  Ann  D.  Davis,  de- 
ceased, parties  defendant  also.  The  eqully 
of  the  bill,  as  shown  by  the  record,  rests 
upon  the  following  facts :  In  1880,  Mrs.  Ann 
D.  Davis,  through  her  hnsband  and  agent, 
Jamee  I.  Davis,  bought  of  Morrison  & 
Marable  the  land  described  in  the  bill,  and 
paid  most  of  tbe  purchase  money  down  in 
cash,  the  greater  portion  of  such  purchase 
mon^  belonging  to  her  statutory  separate 
estate:  and  the  vendors  took  the  note  of 
J  I.  Davis  for  tbe  balance  of  the  purchase 
money,  wblch  note  was  made  payable  Jan- 
uary 1, 1883.  In  the  fall  of  1882,  they  (Mor- 
rison &  Marable)  made  a  deed  to  Ann  D. 
Davis,  reciting  a  payment  of  the  purchase 
mon«y  In  loll  by  her.  Long  alter  the  ma- 
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tnrlty  of  the  note  made  by  J .  I.  Davis  for 
the  balance  of  tbe  pnrcbase  money,  In  the 
year  1885.  Monison  &  Marable  transferred 
tbe  said  note  to  the  complainant  In  the  blU 
tor  valuable  consideration,  as  alleiced  In 
the  bill.  In  the  mean  time  Ann  D.  DavlB 
died,  leaving'  several  minor  children. 
ThOTe  was  no  admlnlstratlcn  on  her  es- 
tate, and  no  administrator  was  made  a 
party  to  the  suit.  The  defendants  de- 
mai-red  to  the  bill,  on  the  grounds  that 
there  was  no  equity  In  the  blU;  because 
said  bill  only  avers  as  a  conclusion  of  tbe 
pleader  that  the  transfer  of  said  note  was 
for  valuable  consideration;  because  said 
bill  Is  Insufficient, In  that  it  nowhereehows 
that  s^d  note  was  given  for  the  purchase 
money  of  the  lands  on  which  a  vendor's  lien 
is  sought  to  be  enforced ;  because  said  bill 
does  not  show  that  deed  has  ever  been 
made  to  respondent,  nor  does  it  aver  com- 
plainant's readiness  and  ability  to  convey 
on  payment  of  said  note;  and  because, 
"the  note  having  been  assigned,  the  as- 
signor is  a  necesitary  party  complainant." 
Upon  the  submission  of  the  cause  upon 
these  demurrers,  the  chancellor  overruled 
all  of  them;  and.  upon  the  submission 
npon  the  pleadings  and  evidence,  tbe  chan- 
cellor decreed  the  complainant  entitled  to 
the  relief  prayed,  and  ordered  a  reference 
to  the  register  to  ascertain  the  amount  dae 
on  said  note.  The  defendants  in  the  court 
below  appeal,  and  assign  these  decrees  of 
the  chancellor  as  error. 
Bamett  A  Smjer,  for  appdlanta. 

SoMERViLLB,  J,  The  bill  Is  to  enforce  a 
vendor's  lien  on  land  tor  the  unpaid  pur> 
chase  money,  and  Is  filed  by  a  transferee 
of  tbe  note,  who  holds  It  by  delivery  only, 
and  not  by  written  assignment. 

1.  Prior  to  the  act  of  February  13, 1S79, 
(Acts  187S-79,  p.  171,)  which  la  now  codified 
In  section  1764  of  the  present  Code,  (1886,) 
such  a  transfer  did  not  carry  with  It  the 
vendor's  lien, nor authorlseits enforcement 
in  the  name  of  the  holder.  It  required  a 
vrritten  transfer  or  assignment  to  carry 
such  lien,  and  one  in  such  form  as  not  to 
exclude  the  llahlltty  of  the  vendee  tor  Its 
ultimate  payment.  And  indorsement 
"without  recourse"  ontbetransferrer  was 
a  waiver  of  the  lien,  and  conferred  no  right 
to  it.  Prickett  v.  Slbert,  71  Ala.  194 ;  Bank- 
head  V.  Owen,  00  Ala.  457;  8  Brick.  Dig.  p. 
615,  §  90,  and  cases  cited. 

To  correct  this  supposed  defect  In  the 
law,  the  act  above  cited  was  passed,  and 
now  appears  In  the  Code  In  the  following 
language :  "The  transfer  of  a  bond,  bill,  or 
note,  given  for  the  purchase  money  of  lands, 
whetber  the  transfer  be  by  delivery  merely, 
or  In  writing,  expressed  to  be  with  or  with- 
out recourse  on  the  transferrer,  passes  to 
the  transferee  the  lien  of  the  vendor  on  the 
lands."   Code  1886,  §  1764. 

It  Is  perfectly  obvious  that  the  effect  of 
the  statute  Is  to  pass  only  the  vendor's 
Ilea,  and  nothlngmore.tnthe  transferee,  In 
the  cases  provided  by  Its  terms.  It  does 
not  In  any  manner  purport  to  effect  the  ti- 
tle of  the  bond,  bill,  or  note,  of  which  the 
vendor's  Hen  Is  a  mere  Incident.  A  verbal 
transfer  of  such  an  Instrument,  or  one  by 
delivery  merely,  passes  to  the  transferee 
only  the  equitable,  and  not  the  legal,  title. 


The  rule,  therrfore,  requiring  the  transfer- 
rer by  delivery  only  of  a  note,  given  for  the 
purchase  mon^  of  limd,  to  be  made  a 
party  to  a  bill  seeking  to  enforce  the  ven- 
dor's Hen,  Is  not  changed  by  the  new  stat- 
ute. The  l^al  title  being  In  him,  he  is  a 
necesBaiy  party  to  the  suit,  in  order  that 
he  may  be  bound  by  the  decree,  and  fur- 
ther litigation  be  prevented.  Broughton 
v.MltcbeIl,64Ala.  210;  Owen  v.Baukhead. 
76  Ala.  143.  With  hia  conaent.  he  may  bo 
Joined  as  complainant  with  the  transferee, 
or,  at  the  election  of  the  latter,  be  made 
a  party  defendant.  8  Brick.  Dig.  p.  869,  S3 
20-22.  Tbe  payees  of  the  purchase-money 
note,  Morrison  &  Marable,  as  holders  of 
the  legal  title,  were  necesflary  parties  to 
this  suit.  For  the  failure  to  bring  them 
before  the  court  the  decree  must  be  re- 
versed. 

2.  The  purchase  of  tbe  land  bdi^  made 
by  Davis,  the  husband,  and  his  note  being 
executed  forthe  unpaid  portion  of  the  pur^ 
chase  money,  the  vendor's  lien  on  the  land 
was  not  waived  or  lost  by  reason  of  tbe 
fact  that  the  conveyance  of  the  land  was 
made  to  the  wife,  or  because  the  husband 
used  some  of  hernioneyln  making  the  firat 

Bayment.  WhetherDavis,moreover,acted 
I  fala  own  behalf,  or  as  agent  of  his  wife, 
the  taking  of  his  note  by  the  vendor.  In- 
stead of  the  note  of  one  not  aulJuriSf  would 
not,  according  to  the  more  lust  and  rea- 
sonable riew,  be  interpreted  Into  an  Inten- 
tion to  rely  exclusively  upon  the  personal 
credltof  thehnsband.as  maker  of  the  note, 
to  the  exclusion  of  the  vendor's  lien. 
Crampton  v.  Prince,  88  Ala.  216,  8  South. 
Rep.  610;  Pylant  v.  Reeves,  68  Ala.  182; 
Carver  v.  Bads,  65  Ala.  190 ;  Jackson  v.  Stan- 
ley, 87  Ala.  2rO,  6  South.  Rep.  198. 

8.  Under  the  facts  stated  in  the  blU,  It 
was  not  necessary  for  the  complainant  to 
aver  the  ability  and  readiness  of  the  ven- 
doK  to  make  title  to  the  land,  there  being 
nothing  from  which  it  could  be  Interred, 
Bvm  It  tbe  contract  were  executory,  that 
the  purchaae  money  was  not  to  become 
due  and  payable  until  a  deed  of  conveyance 
was  made.  Such  an  averment  Is  necessary 
to  give  equity  to  a  bill  seeking  to  enforce 
a  vendor's  lien  only,  where  the  payment 
of  the  purchase  money  is  to  be  contempo- 
raneous with,  or  subsequent  to,  a  convey- 
ance. Muntord  v.  Pearce,  70  Ala.  452 ;  Bur- 
kett  T.  Muntord,  Id.  428;  Linn  v.  McLean, 
80  Ala.  860.  The  other  contentions  of  tbe 
appelant,  in  our  Judmgent.  are  not  well 
taken.  We  find  no  reversible  error  In  the 
record,  except  tbe  one  above  pointed  out 
as  to  the  question  of  parties. 
Reversed  and  remanded. 


BoLOHOif  T.  Wn4iJ8,  Tax  Collector. 

{Supreme  Court  of  Alabama.  Jan.  97,  1890.) 
TjLXATION — COLLBOnOS  BT  SiXB  Or  Pbopbbtt. 

Under  Code  Ala.  1880,  }  543,  providiog  that 
"no  property,  whetber  ecKempt  by  law  from  taxa- 
tion or  aot,  shall  be  exempt  from  levy  and  sale  for 
the  payment  of  taxes, "  and  Id.  %  540,  authorising 
the  collector  "to  levy  upon  any  personal  property 
of  delinquent  tax-payers  for  the  payment  of  their 
taxes,"  the  tax  collector  may  levy  on  and  sell  % 
mule  purchased  by  the  delinquent  taX'payer  after 
the  tax  was  assessed  against  him. 
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Appechl  from  drenit  court,  Barbonreoon- 
ty;  J.  M.  Cabhtchasi.,  Judge. 

TMa  was  an  action  of  detinne  brought 
by  the  appellant,  S.  H.  Solomon,  against 
the  appellee,  J.  J.  S.  Willis,  the  tax  col- 
lector. 

L.  H.Lee,tor  appdlant.  Oeo.  W.Peaeb, 
for  api»ellee. 

SoHEBTiLLB,  J.  The  plalntlfTs  male  wae 
levied  on  and  gold  by  the  tax  collector  of 
Barbour  county  tor  taxes  due  by  him  to 
the  state  and  county,  which  taxes  had 
been  reffolariy  levied  and  assessed  In  the 
mode  required  by  law,  and  had  become  de- 
linquent. The  present  action  of  detlnae 
was  brought  agohiBt  the  collector  Imme- 
diately after  the  levy  made  by  talm,  and 
before  the  sale. 

The  contention  Is  that,  the  male  harlns 
been  acquired  after  the  taxes  were  a»- 
WBseO,  and  not  belns  owned  by  the  plain- 
tiff at  that  time,  the  taxes  were  not  a  lien 
on  the  animal,  and  therefore  the  property 
eunld  not  be  lawfully  aold  to  satisfy  them. 
The  c£we  involves  no  qaestlou  of  lien,  or 
priority  of  lien,  under  the  provisions  of  sec- 
tion 459  of  the  Code,  as  seems  to  be  sup- 
posed by  appellant's  counsel.  Nor  does  It 
Involve  any  inquiry  as  to  what  propertyls 
exempt  from  liability  to  taxation.  Const. 
IHTS,  art.  4.  S  52;  Code  1886,  §  461.  It  is 
snffldoit  for  the  pnrposes  of  this  case  to 
say  that,  under  uie  express  provisions  of 
oar  statutes  Kovemlng  the  subject  of  tax- 
ation, "no  property,  whether  exempt  by 
law  from  taxation  or  not,  shall  be  exempt 
from  levy  and  saleforthe  payment  of  taxes, 
and  the  fees  and  chargfes  lawfully  Incurred 
In  assessing  and  collecting  the  same,"  (Id. 
f  M2;)  and  the  collectors  anthorlxed  "to 
levy  upon  any  personal  property  of  delln- 
qnnit  tax-payers  for  the  payment  of  their 
taxes,"  (Id.  9540.)  This  obviously  embraces 
any  personal  property  whatever,  whether 
exempted  from  taxation  ornot.orwnether 
lipted  lor  taxation  by  the  owner,  or  not 
listed.  The  taw  Is  framed  ex  industria,  so 
as  to  allow  nothlnfc  to  escape  from  sub- 
jection to  the  pay  ment  of  the  public  revenue, 
withont  which  there  can  be  no  regular  or- 
ganlxed  government. 

Therewas  no  error  In  giving  the  general 
affirmative  charge  in  favor  of  the  defend- 
ant, and  the  judgment  is  affirmed. 


JAHBB  et  a/.  V.  Clabk. 

(Supreme  Comt  of  AXdbameu  Jan.  37, 1890.) 

ADMIinSTUTOBS— HOMBBTBAD  FOB  WiDOW. 

Coda  Ala.  1886, 1  8968,  aathorixlag  tlie  pro- 
bate court  to  sat  apart  to  a  widow  a  homestead  ex- 
empt from  administration,  appUea  ooly  to  oases 
where  the  real  estate  of  the  oeosdent  does  not  ex- 
ceed IMacrea. 

Airoeal  from  drenit  court,  Barbbnrcoun- 
tj;  J.  M.  Carhichael.  Judge. 

This  action  was  brought  by  Elisabeth 
Clark  against  John  and  Elizabeth  James 
to  recover  the  possession  of  certain  lands 
specifically  described  in  the  complaint. 
The  defendants  based  their  claim  to  the 
land  upon  an  allied  glftwhlch  was  made 
to  them  by  the  husband  of  the  plaintiff, 
now  deceased,  but  about  three  or  four 
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yean  before  hie  death ;  tiw  d^mdant  EUis^ 
abeth  James  being  his  daughter. 

O.i^.Comer.forappeUants.  A.B.MerrlO, 
for  appelleew 

SoifKRviLLB,  J.  The  action  Is  In  eject- 
ment for  the  recover}-  of  land.  The  plaln- 
tlff  attempted  to  establish  b«-  title  by  In-  ' 
troducing  certain  proceedings  of  t^e  pro- 
bate court  of  Barbour  county  purporting  - 
to  set  apart,  by  way  of  exemption  to  her, 
160  acres  of  land  aa  a  homestead,  under 
the  provisions  of  sections  2562-2664,  or  the 
statute  amendatory  thereof,  (Acts  1886-87, 
p.  112.)  This  tract  embraced  the  land  in 
controversy.  The  petition  filed  by  the 
plaintiff  in  that  proceeding  shows  that  she 
wae  the  surviving  widow  of  one  John 
Clark,  a  resident  of  this  state,  who  died 
seised  and  possessed  of  a  tract  of  land,  em- 
bracing as  much  as  240  acres,  which  he  oc- 
cupied as  a  homestead,  and  nut  exceeding 
In  value  the  sum  of  91,000.  Other  Jurisdic- 
tional allegations  are  made  In  the  petltiun 
which  we  need  not  mention,  except  to  add 
tbatoneof  them  was  that  therewas  no  ad- 
mlnistratlou  on  the  estate,  and  the  dece- 
dent left  no  minorchUd  or  children.  Upon 
the  strength  of  this  petition,  the  probate 
court  proceeded  to  appoint  three  commis- 
sioners to  make  and  return  to  the  court  a 
complete  inventory  and  appraisement  of 
the  real  and  personal  property  of  the  deee- 
dent,  pursuant  to  the  requirements  of  the 
statute*  (Code  1886.  S  2S62;)  and  on  the 
return  of  the  commissioners'  report  theor- 
der  was  made  setting  apart  to  the  widow 
160  acres,  out  of  the  240  tract,  as  a  home- 
stead exempt  from  admlnlskratton. 

A  single  point  is  fatal  to  the  plaintiff's 
recovery.  The  petition  shows  on  its  face 
that  the  probate  court  had  no  Jurisdiction 
to  make  the  order.  It  Is  only  where  the 
real  property  owned  bythedeeedent  atthe 
time  of  bis  death  does  not  exceed  in 
amount  160  acres,  in  connection  with  the 
other  conditions  recited  in  the  statute, 
that  an  orderof  this  kind  Isanthorlsed  un- 
der the  provisions  of  section  2562,  and  the 
other  sections  following  in  the  same  chap- 
ter of  the  Code.  The  reason  on  which  the 
statute  is  founded  Is  that  In  such  cases 
there  Is  no  need  for  selection,  such  as  is 
necessary  under  the  conditions  mentioned 
in  section  2551,  and  no  need  of  the  expense 
of  an  administration.  Nor  is  there,  prima 
tacie  at  least,  any  occasion  for  aconteet  on 
the  part  of  creditors,  heirs,  devisees,  or  oth- 
ers interested  In  the  estate  subject  to  ad- 
ministration. This  Is  perfectly  plain  front 
the  context  of  the  statute,  and  needs  no 
elaboration  beyond  the  mere  statement  of 
the  proposition.  Code  1S86,  §§  256(^-2565. 
The  petition  to  the  probate  court  confer- 
ring on  that  tribunal  no  Jutisdictlonof  the 
subject-matter,  it  follows  that  the  entire 
proceedings  under  it  were  void,  and  con- 
ferred no  tiUe  on  the  plaintiff.  The  facts 
in  evidence  are  not  suffi<d«itly  deflnlte  to 
Justify  us  In  holding  that  the  widow  had 
the  right  to  recover  the  land  by  reason  of 
any  supposed  right  of  quarantine.  Code 
18N6,  §  1900,  and  cases  cited.  Nor  does  It 
seem  that  thecase  was  tried  or  considered 
in  the  court  below  on  any  such  Idea.  The 
court  erred  In  admitting  in  evidence  tbv 
probate  court  proceedings,  an^  In  the  re- 
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Insal  to  sire  thegeneralafDrmatlTecharge 
|or  the  defendant.  Xt  would  be  futile  to 
consider  the  oth«»r  ralinsB.  Bevened  and 
lemanded. 


Barboub  v.  Van  Camp. 
(Su/preme  Court     Flortda.  Jan.  83, 1890.) 
Hbohakios*  Lisms— NonoB— Rbpbai.  or  Statdtb. 

1.  The  third  teotion  of  the  mechanic'*  Ilea  law 
(Aa  Uuoh  7f  1877,  0.  am)  at  Florida,  which  re- 
qnire*  evenr  oontnotor,  journeymaa,  or  labor- 
er, emplorea  In  the  cooBtruction  or  repair  of  any 
building,  eta,  who  intends  to  hold  tbe  owner  lia- 
ble for  His  labor  on  such  building,  to  give  notice  to 
the  owner  in  writing.  Betting'  forth  the  amount  of 
bit  claim  and  the  aerrioe  rendered,  for  which  the 
employer  la  indebted  to  him,  and  that  he  holds  the 
owner  responsible  for  the  same,  was  repealed  by 
the  act  of  February  16, 1885,  (chapter  86U,  Laws 
Fla.  18S5.) 

2.  Whether  clrcumstanoes  night  not  require 
such  notice  not  decided. 

(SuUalitu  bu  the  Court.) 

Appeal  from  circuit  court.  Orange  coan- 
ty:  John  D.  Broome,  Judge. 

E.  R.  Ounbx,  lor  appellant.  J,  H.  ABeo, 
for  appellee. 

MiTDHELL,  J.  The  appellee,  plaJnttir  In 
the  court  below,  instituted  his  suit  In  the 
circuit  couit  aKainst  Barbour  for  the  en- 
forcement of  a  mechanic's  lien,  under  the 
act  of  Kebmary  10,  1885,  (chapter  8611, 
Laws  Fla.) 

Thedefendaatpleaded — Ffrst.  "Neverln- 
debtcd."  SecoBO.  "That  the  d^bndant  en- 
tered into  a  contract  with  one  W.  M.  J. 
Paltt:e  for  the  erection  and  building  of  the 
house  on  which  the  plaintiff  claims  alien, 
and  tliat  before  the  completion  of  said 
house  the  said  Pal}^  abandoned  the  con- 
tract, and  left  the  house  Incomplete  and 
untlulshed;  that  the  defendant  had  paid 
to  the  said  Police  all  that  waa  due  him  for 
said  work,  as  far  as  It  had  been  done,  and 
that  [be]  subsequently  paid  to  complete 
said  house  according  to  said  contact,  and 
before  the  date  of  tbe  ftling  of  the  lien  tn 
this  canse  set  out,  a  sum  of  money  In  ex- 
cess of  the  sum  contracted  to  be  paid  to 
the  said  Paige;  and  that  at  the  time  of 
the  flllnj<  of  said  Ifen  the  d^endant  was 
not  indebted  to  hlssaid  contractor.  Paige, 
but  had  paid  him  InfuU."  TbtnJ.  "Thede- 
fmdant  says  that  the  plaintiff  became  a 
partner  of  W.  M.  J.  Paif^e,  and  performed 
all  work  on  the  defendant's  house,  as  such 
partner,  under  the  Ann  name  of  Palfce  A 
Van  Camp,  [and]  the  defendant  has  ^illy 
paid  and  discharged." 

The  second  plea  was  demurred  to.  In 
"that  subcontractors,  material-men,  and 
employes  have  an  absolute  tlen." 

This  demurrer  was  sustained,  the  court 
holding  "that  no  notice  is  required  to  the 
owner  other  than  that  required  by  the 
statute  of  Florida,  c.  SOU.  Laws  1886." 

The  declaration  was  then  demurred  to, 
and  the  demurrer  was  overruled. 

Thecause  was  tried  by  a  Jury  on  tbe  10th 
day  of  August,  1887,  and  tbe  Jury  found  for 
the  plalntltr  tn  the  sum  of  f 140.50. 

There  was  no  error  In  sustaining  the  de- 
murrer to  the  second  plea  upon  the  ground 
glvoQ  tiierelor  by  the  court. 


The  first  section  of  the  act  of  February 
16,  1885.  provides  "that  mechanics,  and 
all  other  persons  performing  labor  upon, 
or  furnishing  materials  for,  the  eonstruo- 
tion  or  repair  of  any  balldlng,  •  •  • 
shall  have  a  lien,  separately  and  Jointly, 
uponthebuUding.  •  •  And  the  third 
section  of  the  act  provides  "that  when 
proceedings  are  brought  to  enforce  a  Hen 
given  by  this  act  by  subcontractors,  me- 
chanics, laborers,  and  others,  against  tbe 
owner  of  such  building  or  articles  before 
enumerated,  tbe  court  shall  reqiiire  a  no- 
tice to  be  given  to  the  contractor  or  others 
interested  to  defend  the  same."  There  be- 
ing no  question  raised  as  to  whether  or 
not  the  notice  required  by  this  section  was 
given  to  the  contractor,  It  Is  not  neces- 
sary to  consider  it. 

But  It  Is  insisted  for  appellant  that  the 
act  of  1885  did  not  repeal  Ute  act  of  March 
7,  1877,  (Mcael.  Dig.  721.)  which  requires 
"any  such  contractor.  Journeyman,  or 
laborer,  employed  In  the  construction  or 
repair  •  •  •  tor  any  building,  •  •  • 
may  give  notice  to  the  owner  thereof,  In 
writing,  netting  forth  the  amount  of  his 
claim  and  the  service  rendered,  tor  which 
his  employer  Is  indebted  to  him,  and  tiiat 
he  holds  the  owner  responsible  lor  the 
same,  and  the  owner  shall  then  be  liable 
tor  such  claim  to  the  extent  of  the  amount 
due/rom  him  to  tbe  employer  at  the  time 
of  notice,  which  may  be  recovered  In  ac- 
tion." Section  S.  But  In  this  they  are  not 
correct. 

Sectloa  16,  art.  S,  Const.  1885,  provides 
that  "each  law  enacted  In  the  legislature 
shall  embrace  but  one  subject,  and  matter 
properly  connected  therewith,  which  sub- 
ject shall  be  briefly  stated  In  the  title ;  and 
no  lawshall  be  amended  orrevlsed  by  refer- 
ence to  Its  title  only,  but  In  such  case  the 
act  as  revised,  or  section  as  amended,  shall 
be  re-enacted  and  published  at  length. " 

The  act  of  February  16,  1885,  expressly 
repeals  all  laws,  or  parts  of  laws.  Incon- 
sistent with  the  same,  Incladlng,  ol  course, 
the  third  section  of  the  said  act  of  Mctrcb 
7, 1877,  for  said  third  section  was  not  re- 
enacted  and  published  at  length,  as  re- 
quired by  section  16,  art.  3,  Const. 

But  we  do  not  wish  It  understood,  bow- 
ever,  that  we  Intend  to  decide  that  cir- 
cumstances might  not  arise  which  would 
preclude  tlie  plaintiff  from  recovering  In  a 
case  like  that  set  up  In  the  second  plea. 
The  evidence  in  the  case  at  bar  Is  not  be- 
fore us,  and  for  that  reason  we  can  ex- 
press no  opinion  as  to  whether  such  cir- 
cumatanccH  existed  In  this  case  as  should 
preclude  a  recovery  by  the  plaintiff  or  not. 

There  Is  this  entry  In  the  i-ecord,  which, 
we  presume,  was  made  by  the  clerk :  "  The 
following  Is  a  copy  of  the  evidence  as 
taken,  to-wit. "  But,  if  made  by  the  clerk, 
it  Is  a  mere  recital,  and  therefore  amounts 
to  notblhg,  as  there  Is  no  part  of  the  evi- 
dence incorporated  In  the  bill  of  exceptions. 

There  was  no  error  in  overruling  the  de- 
murrer to  the  declaration,  nor  was  there 
any  other  error  In  the  cause  for  which  the 
Judgment  of  the  circuit  court  should  Iw  re- 
versed. 

The  Judgment  Is  affirmed. 
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DSAIfV  9t  al.  T.  WlLOOXON  Bt  aI. 

(Supreme  court  of  Ilortdo.  Dea  91, 188B.) 

ADxniisTUTOM— Sum  bt  Obdib  of  Cocbt— 
Iinuunom— SmuuirTS— Acnoxa— Plbai>- 
IX  a. 

1.  ^nie  joriBdicUoii  <tf  tha  ootm^  ocmrt,  under 
tbe  oonatitotioQ  of  1868,  u  amended  in  1875,  in  the 
matter  of  the  estates  of  deoeased  persons,  was  oot 
exclnalTeof.or  aUmitation  upon,  the  orifflnalequi- 
tr  jtirladiction  of  the  oircaitfxiort  In  such  matters. 
In  the  abaence  of  special  eqaities  which  the  coun- 
tT  court  could  not  administer,  the  jurisdiction  of 
ue  two  oourta  was  concurrent,  but  where  such 
equities  exist  the  jorlsdiotioo  of  the  circuit  court 
was  exolualre  of  that  of  the  ooun^  ooort.  The 
same  is  true  o(  tlieseoouU  under  the  present  oon- 
stitution. 

8.  Where  a  bm,  filed  hy  tha  h^n  of  «n  intes- 
tate. aMalling  an  order  of  sale  of  real  estate  made 

by  the  probate  judge  as  void  for  want  of  jurisdio- 
Uon,  alleges  that  one  of  the  lots  conveyed  by  au 
administrator  as  haTiDfr  been  sold  pursuant  to  such 
order  was  in  fact  not  sold,  or  offered  for  sale,  and 
this  aUi^ation  Is  admitted  by  demurrer.  It  is  Im- 
proper to  consider  the  validity  of  the  order  of  sale 
UL  eotinection  with  such  lot. 

S.  Where  a  lot  formerly  held  through  mesne 
oODT^anees,  under  a  title  nom  as  administrator, 
has  beian  snrxendered  to  an  administrator  de  boniM 
norij  who  holds  it  as  assets  of  the  intestate,  theef- 
fect  of  posseB^on  under  idalm  of  tlUe  by  the  par^ 
who  anrrendered  it  cannot  be  considered  upon 
pleadinKS  showing  merely  these  facta. 

4.  The  sot  of  Harob  11, 1S7»,  "  to  quiet  tiUes  to 
real  estate, "  (sections  81,  28,  p.  810.  MoCl^  Die.,) 
does.Bot  apply  to  land  of  whudi  there  was  in  net 
no  sale  made  under  an  order  of  the  probate  oourt. 

5.  An  allegation  of  the  solvency  of  an  estate  is 
not  eaaentlal  to  t^e  jurisdiction  of  the  county  court 
to  make  an  order  for  the  sale  of  real  estate  of  an 
Intestate  under  the  sot  of  February  16, 1S70,  (Mo- 
CleL  Dig.  p.  86.  S  40.) 

0.  where  the  petition  for  a  sale  of  real  eatate 
under  the  act  of  Februarr  16, 1870,  (McCleL  Dig. 
p.  8A,  fi  40,)  states  that  there  is  no  personal  prop- 
erty ca  the  intestate  not  adminiatered  upon, "  and 
the  order  the  county  oonrt  for  a  aale  aajuaicates 
Uiat  the  peraonal  estate  has  been  exhausted,  the 
jurisdiction  of  the  oonrt  to  act  Is  shown  hy  the  rec- 
ord, In  BO  far  as  the  ezhanstion  or  lnBnmoien<qr  of 
the  peraonal  property  is  concerned. 

7.  The  sumi^eooy  of  the  evidence  of  the  valid- 
ity of  a  claim  for  the  payment  of  which  a  probate 
or  oons^  oonrt  has  made  an  order  of  sale  of  real 
estate  ox  a  decedent  Is  not  a  jurisdictional  faot,  and 
ft  is  to  be  conclusively  presomed  that  the  oonrt 
considered,  and  was  satisfied  of,  the  vaUdity  of  tlie 
claim  when  It  made  the  order. 

8.  A  bill  filed  by  heirs  to  arrest  the  execution 
of  an  order  of  a  connty  court  for  the  sale  of  lands 
of  an  Intestate  to  pay  debts,  n  pon  the  ground  that  the 
claim  for  whose  payment  the  sale  has  been  ordered 
is  not  a  valid  indebtedness  of  the  estate,  muststate 
facts  in  relation  to  the  claim  which  if  true  will 
overtbrow  the  prima  fcuAe  presumption  of  its  va- 
lidity created  by  the  order.  If  the  claim  never  had 
any  existence,  out  is  the  creature  of  fraud,  or  oth- 
erwise never  of  any  validity,  the  fraud  or  Invalidi- 
ty, whatever  It  may  be,  should  be  explicitly 
<aiarged,  or  if  originally  valid,  and  a  satisfaction  of 
It  by  payment  or  otherwise  is  relied  on,  such  new 
matter  sbould  be  speciiically  averred.  Allegatious 
that  the  claim  was  not  a  debt  of  the  estate,  or  not 
such  a  debt  or  demand  ascould  be  made  the  lawful 
predicate  of  an  order,  or  not  a  subsisting  claim  or 
demand  agaicst  the  estate,  or  that  there  was  no 
valid  subsisting  debt  or  demand  against  the  es- 
tate for  which  assets  In  the  hands  of  the  adminis. 
traUHT  could  or  ought  in  law  or  equity  to  be  liable, 
or  that  tha  administrator  was  not  liable  or  oom- 
pe liable  in  law  or  equity  to  pay  the  alleged  didm, 
are  but  conclusions  of  law,  the  contrary  of  which 
the  order  of  sale  affirms,  and  are  demurrable. 

9.  The  saving  clause  In  tha  act  of  limitations 
of  Bf^vamberlO,  1888,  in  favor  of  persons  "boyond 
tha  aeas  or  oat  of  the  onmtry,**  was  modlfisa  hy 


the  provisions  of  the  act  of  18M,  (section  8,  p.  448, 
Thomp.  Dig.,)  to  the  affect  Uiat  it  should  not  ex* 
tend  to  persons  who  were  not  at  the  making  of  tha 
contract,  or  accruing  of  the  cause  of  action,  domi- 
ciled or  resident  within  the  limits  of  this  state, 
which  modifying  act  remained  in  foroe  until  the 
suspension  of  the  several  statutes  of  limitation  mi 
January  10, 1861. 

10.  An  administratrix  filed  a  petition  In  June, 
1856,  before  the  probate  judge,  for  the  sale  of  land 
to  pay  a  claim  against  her  intestate,  who  died  In 
March.  18S6,  described  as  an  account  of  December 
20,  tSSS,  for  «i8,fiao,  filed  and  proved  as  due  the  es- 
tate of  B.  B.J  deceased;  and  an  order  of  sale  was 
made  in  the  following  September.  A  statute  then 
in  force  provided  that,  in  suits  brought  agiunst  an 
executor  or  administrator  for  the  recovery  of  a 
debt  due  upon  open  acoount,  the  court  should 
cause  to  be  expunged  from  such  account  every 
Item  appearii^  to  haTo  bean  duo  five  years  before 
tha  death  of  tiie  testator  or  Intestata ;  the  aet  hav- 
ing a  saving  clause  In  favor  of  certain  plalntifCs. 
On  a  bill  fUed  in  1888,  by  heirs,  assailing  the  va- 
lidity of  the  claim,  the  above  statute  is  invoked  In 
support  of  a  presumption  of  law  that  the  claim 
had  been  satisfied  prior  to  tha  prooeecUnffB  of  1866. 
Held,  that  If  the  statute  applied  to  probate  court 
prooeiedings  It  most  be  preanmed,  in  the  absence 
of  any  affirmative  showing  to  the  oontrary,  that 
the  judge  of  probate  made  due  Inquiry  in  1856,  and 
found  that  toe  claim  was  of  a  oharaoter  that  the 
statutory  bar  did  not  apply  to,  or  had  been  taken 
out  of  the  bar  by  a  subsequent  prMnlsa  of  the  de- 
cedent, within  five  years  before  his  death,  or 
that  the  parties  owning  It  were  within  some  saving 
clause  of  the  statute. 

11.  Section  18  of  the  aot  of  Kovember  10, 1838, 
(McCIel.  Dig.  p.  S7,  {  78^)  to  the  effect  that  noao> 
Uon  of  debt  HiaU  be  brought  against  an  exeoutor 
or  administrator  upon  a  judgment  obtained  against 
a  testator  or  intestate,  nor  any  gdre  facias  issued 
to  revive  suoh  judgment  after  five  years  from  the 
qnaltfloation  of  the  executor  or  administrator,  and 
all  wagh  judgments,  after  tha  expiration  of  five 
years,  upon  which  no  proceedings  ahall  have  been 
had,  shsJl  be  deemed  to  have  been  paid  and  dis- 
charged, does  not,  if  in  force,  nor  did  it  when  in 
foroe,  apply  to  other  claims  than  judgment  against 
a  testator  or  intestate.  The  presentation  of  a 
claim,  not  In  judgment,  to  an  administrate  or  ex- 
eoutor in  due  tune^  stomted  tha  running  of  tha 
statute  cf  Umitations,  ana  such  Is  still  its  efEeot. 

la.  F.  died  in  March,  1856.  and  in  June  bis  ad- 
ministratrix filed  a  petition  In  the  probate  ooort 
for  the  sale  of  lands  of  his  estate  to  pay  an  aocount 
of  Deoember90, 1888,  for  828,630,  filed  and  proved 
as  due  the  estate  of  E.  B.,  and  in  September  tha 
judge  of  probate  made  an  order  of  sale,  and  in  Go- 
to ber  a  sale  of  one  lot  was  made  to  A  B.  B.  and 
J.  B.,  the  owners  of  the  B.  B.  estate  claim,  and  J. 
B.  died  the  latter  part  of  May.  1867,  leaving  half 
of  his  estate  to  the  administratrix,  his  mother,  and 
the  other  to  his  wife,  and  the  administratrix  died 
in  I860,  without  having  completed  the  sale,  or 
made  a  settlement  of  her  administration,  and  leav- 
ing A.  £.  B.  her  sole  heir  and  personal  reprosen- 
taUve;  and  thereupon  8.  was  appointed  adminis- 
trator de  bonis  non,  and  in  1870  he,  as  such  ad- 
ministrator, made  a  deed  In  execution  of  the  sale 
made  by  his  predecessor,  bearing  data  January 
5th,  conveying  the  lot  sold,  to  A  El.  B.  and  J.  B,, 
and  also  Including  another  lot  as  having  been  sold, 
but  which  the  bUl  alleges  was  neither  sold  nor 
offered  for  sale,  and  A.  E.  B.  and  the  wife  of  J.  B. 
executed  a  deed  with  warranty  of  UUe  conveying 
the  lota  to  &,  it  bearing  date  Maroh  21,  1870.  On 
February  7,  1870,  S.  conveyed  to  a  trust  company, 
with  warranty  of  titie,  the  lot  Mo.  8,  alleged  sot  to 
have  been  sold  by  the  administratrix.  S.  died  in 
1871,  without  having  setUed  F.'s  estate.  In  1881 
the  trust  company,  who  had  been  sued  in  eject- 
ment by  the  heirs  of  7.  tor  lot  No.  8,  and  had  ob- 
tained an  assignment  of  the  claim  mentioned 
above,  procured  l>.  to  obtain  letters  of  administra- 
tion de  bonis  rum  on  the  estate  of  F.,  and  surren- 
dered lot  8  to  him  as  assets  of  the  estate,  and  D. 
applied  to  the  oonn^  oonrt  nantlng  such  lettora 
for  an  order  of  sale  of  the  lot  to  pay  the  above 
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cUlm,  less  K),B5B  which  had  been  received  by  A.  E. 
B.  and  J.  B.  from  the  estate  of  F.  thereoa,  and  od 
May  8th  ao  order  of  sale  was  made,  and  in  June 
the  property  was  ottered  for  sale,  and  knocked  off 
to  "A.  E.  B.  and  the  heirs  and  representaUTes  of 
J.  B. "  In  1863  the  heirs  of  F.  filed  a  biU  for  the 
settlement  of  the  estate,  and  claiming  that  the  In- 
debtednesa  for  t^e  payment  of  which  the  sale  was 
ordered  io  1881  was  stale,  and  presumed  to  be 
paid,  and  barred  from  the  lapse  of  time.  Held, 
on  demnrrer,  that  apcw  the  laos  of  the  bill  the 
tAmlm  did  not  appear  to  be  Kk 

18.  A  oounty  court  to  which  applloatlon  is  made 
by  an  administratrix  for  an  order  to  sell  real  estate 
to  pay  a  claim  held  by  the  sureties  on  her  official 
bond  may,  If  It  appear  from  her  aooonats  that  she 
Is  Indebted  to  the  estate,  refuse  to  m^e  the  order, 
if  Buoh  sale  will  Injure  other  creditors,  or  where, 
If  the  estate  Is  solvent,  it  will  Injure  the  heirs. 

14.  The  fact  that  an  administratrix  is  joint 
owner  of  an  Indebtedness  of  the  estate  with  a  sure- 
ty on  her  administration  bond  does  not  of  ItaelCex- 
tingulsh  the  claim  to  the  extent  of  her  interest, 
norwUlsuoh  be  the  reaoltof  her  being  the  sole 
owner. 

16.  The  owner  of  a  daim  agafut  an  estate, 

holding  unadministered  property  of  it,  prop- 
erly procure  the  appointment  of  an  administrator 
de  bonis  turn  to  take  possession  of  the  proper^, 
■ad  sarrender  the  property  to  him. 

15.  Anallegstion  tnata  person  holdhig  a  claim 
agaiast  an  estate  procured  another  to  sue  out  let- 
ters of  administration  de  bonis  nan,  and  to  make 
application  for  an  order  to  sell  real  estate  to  pay 
the  debt,  does  not  Impate  illegal  conduct  to  either 
of  the  parties;  but  if^the  admlnlstr^r,  when  ap- 
plying for  the  order,  was  the  attorney  of  the  ored- 
itor  for  the  enforcement  ot  the  olaim,  or  to  procure 
its  payment  out  of  tbe  land  ordered  to  be  sold,  or 
to  obtain  title  to  the  lot  through  the  sale,  the  duties 
of  tiie  relation  of  attorney,  and  those  of  adminis- 
trator, were  at  least  incompatible;  and,  if  suoh  re- 
lation to  the  creditor  is  omther  ezpreaaly  nor  im- 
pliedly assented  to  br  tbe  heirs  of  the  Intestate, 
they  will  not  be  bound  by  his  action  in  the  matter 
of  the  sale;  but  when  the  bill  filed  by  Uie  heirs  a»- 
sailing  the  indebtedness  expressly  states  that  they 
are  willing  that  the  sale  made  under  the  order,  by 
a  commissioner  appointed  therein,  shall  stand,  pro- 
vided the  owner  of  the  claim,  or  the  parties  in 
whose  name  the  property  was  bid  off,  and  who 
have  been  reported  to  the  county  court  as  tbe  par- 
ohasers,  pay  Into  the  court  In  which  the  bill  is  filed 
theamountso  bid,  and  otters  to  ratify  the  sale  upon 
suoh  payment  being  made,  and  prays  that  the 
amount  be  so  paid  to  be  disposed  of  by  tbe  court, 
or  that,  failing  therein,  the  sale  be  set  aside,  tbe 

ftroper  conclusion  to  be  drawn  Is,  the  bill  not  nav- 
ng  shown  the  olaim  to  be  invalid,  that  the  heirs 
have  not  been  injured  by  the  relation  sustained  by 
ttM  adminlBtrator  to  Uie  owner  of  the  cdaim,  and 
that  thoy  have  not  suffered  from  tbe  sale  made  by 
the  commissioner,  and  are  satisfied  with  the  price 
at  which  the  land  sold. 

17.  A  sale  of  real  estate  to  pay  debto  will  not 
be  declared  void  or  set  aside  on  the  ground  of  the 
Invalidity  of  the  claim  for  the  payment  of  which 
the  sale  was  ordered,  and  yet  held,  against  the  will 
of  the  purchaser,  the  owner  ot  the  claim,  to  be  a 
valid  Bi^e  for  the  purposes  of  a  division  of  the  estate 
among  heirs. 

\H.  It  will  not  be  assumed  that  a  party  making 
a  bid  at  a  sale  of  land  of  an  intestate,  in  the  names 
of  others,  was  not  authorised  to  do  so;  and  if  the 
party  making  a  bid  in  the  names  of  others  comply 
with  it,  and  take  title  in  their  names,  it  is  of  no 
concern  to  the  heirs  of  the  intestate  whether  the 
person  actually  bidding  was  authorized  to  use  the 
uumes  in  which  the  bid  was  made. 

19.  Allegations  made  In  a  bill  attacking  a  sale 
of  real  estate  of  a  decedent  made  by  a  oommlssion- 
er,  under  an  order  of  the  county  court,  to  the  effect 
that  those  making  the  bid,  or  intorested  in  it,  do 
not  intend  to  muke  any  payment  thereon  other 
than  screditonthe  claim  for  the  payment  of  which 
the  sale  was  ordered,  are  not  sufficient,  where  tbe 
sale  ordered  is  for  ca«h,  to  authorise  the  interfer- 
enoe  of  a  court  of  equi^.  The  statute  rejrulates 


the  sale,  and,  among  other  provisions,  directo  that 
the  ooun^  court  sh^  on  confirming  the  sale  direct 
a  deed  of  conveyance  to  be  executed  to  the  par- 
chaser  by  the  oommisslooer,  and  its  delivery  to  the 
purchaser,  upon  his  complianoe  with  the  terms  of 
sale.  It  is  not  to  be  assumed  that  ^ther  the  coun- 
ty court  or  commissioner  wlU  violate  the  daUea 
Impraed  by  the  statute. 

90.  The  power  and  duty  of  an  administrator  de 
bonis  non  Is  at  the  common  law  to  adminiater 
upon  whatever  of  tbe  estate  of  Uie  deoedent  re- 
mains in  specie,  and  has  not  been  administered 
upon  by  his  predecessor  in  the  adndnlstratlon. 

21.  The  right  of  action  given  by  the  act  of  Feb- 
ruary IS,  ISro,  (page  89  et  seq.  HcCleL  Dig. )  to  ad- 
ministrators de  bonis  non  against  delinquent  ex- 
eon  tors,  and  administrators  who  m^  have  beea 
removed  by  the  probate  or  oounty  court  for  caose, 
does  not  extend  te  devastavit^  of  deceased  ex  ecu- 
tors  or  administrators  who  were  not  so  removed. 

8S.  If  an  original  executor  has  fraadnlently 
aliened  an  asset  for  his  own  use,  in  collusion  with 
his  vendee,  such  asset  will  be  regarded  in  equity 
as  nnadminiatered,  and  will  pass  as  such  to  the  ad- 
ministrater  de  bonis  non.  Where  fraud  and  col- 
lusion are  relied  upon  to  give  a  right  of  action, 
they  must  be  clearly  shown  by  the  pleadings;  uid 
unless  a  bill  plainly  shows  that  a  case  is  within 
the  above  rule,  giving  an  administrator  de  bonis 
non  a  right  of  action  against  his  predecessor,  tbe 
right  wUl  be  held  not  to  exist. 

28.  Under  the  legislatlMi  prior  to  the  aot  of 
Febroary  10, 1870,  governing  sales  of  real  estate 
by  administrators  for  the  payment  of  debts,  an  ad- 
ministrator de  bonis  non  might  oonsommate  ao 
inoomplete  sale  made  by  his  predecessor. 

24.  The  heirs  of  a  deceased  administrator  de 
bonis  non,  who  conveyed  land  under  a  sale  made 
pursuant  to  an  order  ot  the  probate  court  by  his 

Sredeoessor  In  the  administration,  and  received  a 
eed  back  from  bis  grantees,  are  essential  parUes 
defendant  to  a  bill  brought  by  the  heirs  of  the  in- 
testate to  set  aside  the  sale,  and  have  Um  land  da- 
<dared  asseta  of  the  intestate.  It  Is  not  sufflclent 
to  make  the  administrators  of  the  deoeaaed  admin- 
istrator de  bonis  non  parties. 

3{k  If  a  distributee  entitled  to  the  personalty  of 
an  intestate  die,  Uie  administrator,  or  the  exeo- 
utor,  If  there  be  one,  of  suoh  distributee,  ia  the 
proper  person  to  sue  for  suoh  personalty. 

36.  A  bill  filed  by  an  heir  for  the  settlement  of 
an  estate  should  show  that  there  is  a  surplus  of 
the  estate  over  what  Is  necessary  for  the  p^menla 
of  the  debta,  and  obargea  of  denagtaoUa  sbonld  be 
deflaito  and  clear. 

27.  A  bill  filed  hy  hairs  to  letUe  an  eatatOL  and 
making  an  administrator  de  bonis  non,  and  the 
admlnUtrators  of  a  previous  administrator  de 
bonis  non,  and  tbe  owner  of  tbe  only  indebtedness 
existing  against  the  estate,  which  Indebtedness  is 
assailed  as  invalid,  parties,  is  not  multifarious. 
iSylldbtiM  bv  the  Court) 

Appeal  from  circuit  court,  Dnvalconnty. 

The  orlsinal  bill  appearing  In  the  tran- 
script was  filed  Ma?  2,  1882,  tbe  said 
Deans,  as  the  administrator  de  bonis  non 
of  the  estate  of  Jacob  Foreman.andvTona- 
than  G.  Greeley  aad  C.  F.  Warrlaer,  sure- 
ties on  his  official  bond  as  administrator, 
and  said  Greeley  and  R.  Thebant,  as  sureties 
on  the  bond  securing  the  faithful  appHua^ 
tlon  of  the  procetMls  ot  the  land  of  said  es- 
tate sold  by  said  administrator,  and  "Au- 
gustus E.  Bass,  and  the  heirs  and  personal 
representatives  of  Job  Bass,  deceased, "  be- 
ing named  as  d^endants.  No  service  of 
the  subpmna  was  made,  bat  Deans,  Gree- 
ley, and  Thebaut  appeared,  and  filed  a  de- 
murrer. 

No  further  action  was  taken  until  the 
6th  day  of  November,  1SS2,  when  an  amend- 
ment to  the  but  was  filed.  Among  other 
changes  made  by  this  amendment,  tbe 
names  of  Warriner.  A.  E«,  Bass,  and  tbe 
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"  bedra,  *  etc., "  of  Job  Baaa, "  as  defendants, 
were  dropped,  Greeley  and  Thebant  being 
retained  a«  defendants,  aa  "snretiee  on^ 
Deans'  "  official  bonds  as  such  admlniatra- 
tor,  **  and  John  J.  Knox,  a  resident  of  the 
District  of  Columbia,  as  commissioner  of 
the  Freedman's  Barings  &  Trust  Compa- 
ny, and  said  company.acotporatlon creat- 
ed by  the  laws  of  the  UnltedStates,  andre- 
sidins  Id  tbe  said  District,  being  named  as 
additional  dd^eodants. 

Od  the  4th  day  of  December  of  the  same 
year.  Deans  filed  a  pnecipe  In  the  office  of 
the  clerk  of  theeircult  court  of  Duval  coun- 
ty, requesting  the  clerk  to  enter  his  "spe- 
dal  appearance  In  theaborecanseforJohn 
J.  Knox,  commissioner  of  Fraedman'sSaT- 
infs  &  Trust  Company,  and  for  the  Freed- 
man's  Savings  &  Trust  Company,  named 
as  defendants  therein;"  the  same  being 
signed  **  Geo.  Whbaton  Deans,  Solr. " 

On  the  same  day  Deans,  Greeley,  and 
Thebaut  demurred  to  the  bill  as  amended, 
and  DO  further  proceedings  were  had  nntll 
the  20tfa  day  of  September,  18S3,  when  an 
"amended  bill"  was  filed.  With  this  bill 
alone  we  have  to  deal. 

The  complainants  In  this  bill  are  James 
'Wilcoxon,  Redessa  Minerva  Wllcoxon, 
John  W.  Rusk,  and  Emma  E.  Busk,  and 
Ella  WllcoxoQ,  of  UhrlcksTlUe,  Ohio;  Ja- 
cob Mason  Wilcoxon  and  James  Franklin 
Wllcoxson,or  San  Lois  Obispo, Cal.;  Sam- 
uel 6.  Albright,  Felix  Albright,  and  Sam- 
son Albright,  of  Eillbnek,  Holmes  coanty, 
Ohio :  Lydla  Steelsmlth  and  John  Steel- 
smith,  of  Boone,  Boone  county,  Iowa. 

The  defendants  are  Deans,  as  admlnls- 
tratorde  bonis  non  aforesaid,  Greeley  and 
Thebaat,  "snretles  on  his  official  bond  as 
such,**  Theodore  Hartoidge  and  Edward 
M.  L'Kngle.  asadmlnistratoFHot  the  estate 
frf  John  F.  Sanderson,  deceased,  John  J. 
Knox,  as  commlsstonsr  aforesaid,  and  the 
said  Freedman's  SaTlngs  ft  Trust  Com- 
pany. 

It  all^cea:  (1)  That  Jacob  Foreman 
dieil  intestate  In  Duval  county,  In  this 
state,  in  March,  1856,  leaving  real  and  per- 
sonal proi>erty  therein;  that  his  last  will 
and  testament  wan  daly  admitted  to  pro- 
bate by  the  probate  court  of  the  county, 
and  letters  testamentary  thereon  granted 
to  A.  M.  Bdd  as  executor,  field  qualified 
and  enterefl  upon  his  duties  as  executor, 
but  shortly  afterwards  It  was  made  known 
that  Laura  Ann  Foreman,  the  only  child 
and  heir  at  law  of  the  testator,  aod  sole 
legatee  and  devisee  under  said  will,  had 
died  at  the  age  of  foar  years,  In  18^,  many 
yeaiB  prior  to  the  making  of  tbe  will. 
That  thereupon  one  Elizabeth  Foreman, 
then,  and  continuously  to  the  day  of  her 
death,  a  resident  of  Tensas  parish.  La.,  and 
claiming  to  be  the  widow  of  said  Jacob, 
npplted  to  said  probate  court  to  revoke 
the  said  letters  testamentary  on  thegj-ound 
that  the  will  had  lapsed  and  become  of  no 
effect,  because  of  the  death  of  said  Laura 
Ann,  and  the  court  revoked  the  same.  On 
the  leth  day  of  June,  1S66,  letters  of  ad- 
ministration on  said  estate  were  granted 
to  Haid  EUsabetb. — one  Job  Bass  and  one 
A.  E.  Bass,  sons  of  Elizabeth  by  a  former 
marriage,  and  over  M  years  of  age,  and 
Ksidaita  <A  said  Tensas  parish,  becoming 
the  mretles  on  her  cUlminlstration  bond  In 


the  penal  snmoft90,000;  thesald Ellubetii 
settling  in  full  with  B^d,  anil  takli^  pos- 
seeston  of  the  assets,  real  and  personal,  of 
the  eatate.  The  evidence  upon  which  the 
probate  court  acted,  Including  that  as  to 
the  claim  of  EUiabeth  to  being  such  wid- 
ow, is  stated  to  be  voluminous,  and  liberty 
of  r^erenee  to  It  la  prayed,  but  it  is  not  be- 
fore us. 

(2)  That  on  June  8, 1^,  the  said  admin- 
istratrix, by  her  attorney  In  fact,  J.  P. 
Sanderson,  filed  a  petition  In  said  probate 
court  praying  an  order  for  the  sale  of 
slaves,  lands,  and  tenements  belonging  to 
the  estate,  and  alleging  thafthe  personal 
property  of  said  Intestate  is  Insufficient  to 
pay  the  Just  and  lawful  debts  and  demands 
agalnstsald  estate,  a  scheduleof  said  debts 
and  demands,  and  of  said  personal  prop- 
erty, being  annexed  to  the  petition  as 
a  part  thereof. " 

"A. 

"Schedule  of  debts  and  demandsag^nst 
estate  Jacob  Foreman : 

Dower  of  widow,  esUmated  $13,019  78 

1638,  Deer.  flOtb.  Account  flled  and 
proved  due  estate  of  Elijah  Baas,  de- 
ceased  8MB0  00 

AmouDt  due  A.  M.  Reld.   9B0  00 

Bstlmatad  expenaee,  administnUioii, 
probate  feea,  oommlaalou,  fto   3,000  00 

t4S,88S78 

"  Schedule  personal  proiwrty  of  estate  of 
J.  Foreman,  m  hands  of  administratrix: 
Cuh  In  hands  of  deceased  at  his  death..  9  2,891  61 
Cashfrom  BaleBperlahaldaiHKipertir....  60117 
Notes  and  FloricEa  stooka  and  aeonnttea  1B,TBB  78 

•10,726  M 

"  Vam.  Gash  In  stocks  In  hands  cashier 
Bk.  America,  In  New  York,  not  in  hands  of 
administratrix : 

Georgia  and  Eentuolqr  bottda   $  9,000  00 

Cash  in  hands  of  oaauer  Bank  of  Amer- 
ioB,  New  York   6,800  00 

•16,830  00 

—In  which  widow  has  half  for  dower.'* 
"B. 

"Schedule  land  and  tenements  andslares 
of  the  estate  of  Jacob  Foreman,  deceased : 

4  slaves  valued  at  •  8,800  00 

5  lota  and  Improvetnenta  In  Jackson  vtlle    S^fiOO  00 

•7,800  00 

That  the  said  Elijah  Bass  mentioned  in 
said  Schedule  A  was  the  father  of  said  Job 
and  A.  E.  Bass. 

That  the  claim  of  dower  was  wholly 
unfounded,  and.  as  complainants  are  In- 
formed and  believe,  In  no  event  a  factor 
entering  Into  the  determination  of  the 
question  whether  or  not  the  court  should 
grant  the  order  of  sale  of  lands  to  pay  the 
debts  ot  the  estate. 

That  the  court  had  no  Jurisdiction  to 
order  a  sale,  as  the  petition  did  not  allege 
the  exhaustion  of  the  personal  assets,  but, 
on  the  contrary.  It  showed  that  the  per- 
sonal property  had  not  been  exhausted. 

That  the  claims  or  demands  for  the  pay- 
ment of  which  the  sale  was  prayed  were 
not  debts  or  demands  against  said  estate, 
and  were  not  such  claims  or  demands  as, 
upon  a  petition  setting  up  th^urislction* 
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al  tacts,  coold  be  made  a  lawfal  predicate 
npon  TThlch  to  order  a  sale  of  said  real  es- 
tate; nor  were  they,  or  ^ther  of  them,  Bub- 
sistins  claiias  or  demands  against  the  es- 
tate of  Foreman. 

(3)  That  on  October  20, 1856.  the  probate 
court  made  an  order  erantlDK  the  applies^ 
Idon,  bnt  lot  No.  8,  of  block  31,  In  aald  clty 
Of  JackBonvllIe,  of  which  Foreman  died 
Releed  and  possesfied,  was  not  sold,  or  of- 
fered for  sale,  under  said  order,  but  the  ti- 
tle to  tt  remained  In  the  heirs  of  Foreman. 
A  copy  of  this  order  is  annexed  to  the  bill. 
The  Jurisdictional  statements  of  Itare  that 
It  appeam  to  the  satisfaction  of  the  court 
that  the  personal  property  of  the  estate  Is 
Insufficient  to  pay  the  debts,  and  that  the 
notice  required  by  the  statute  has  been 
fflren  by  the  administratrix.  The  order 
appears,  however,  to  have  beoi  made  on 
September  27.  1856, 

-  {4)  That  Foreman's  estate  was  large 
and  valuable,  possessing  bonds,  stocks, 
cash,  and  cash  securitiea  largely  in  excefls 
of  the  lawful  demands  and  Just  claims  ow- 
ing from  it.  That  the  administratrix, 
through  her  attorney  In  fact,  Saqderson, 
paid  oR  and  discharged,  without  suit, 
abatement,  or  delay,  all  the  lawful  claims 
and  demands  of  the  estate. 

(6)  That  Job  Bass  died  prior  to  May  27, 
1867,  In  Tensas  parish.  La.,  he  being  stlU  a 
resident  thereof,  and  left  a  large  and  valu- 
able estate,  and  a  lust  will  and  testa- 
ment, which  was  duly  admitted  to  pro- 
bate on  said  day  In  the  tenth  district  court 
of  Louisiana,  It  having  Jurisdiction  there- 
of, by  which  he  bequeathed  one-hatf  of  his 
wordly  goods  and  effects,  rights,  and  cred- 
its to  his  wife.  Julia  Bass,  and  the  other 
halt  to  his  mother,  the  said  Ellzabetb 
Foreman.  That  thus  said  Elizabeth,  dur- 
ing the  administration  of  said  Foreman's 
estate,  became  entitled  to  the  on^halt  of 
said  Job's  wordly  goods  and  eflects,  rights, 
and  credits. 

That  before  or  during  the  early  part  of 
the  year  1860  the  said  Elizabeth  died,  she 
being  stlil  a  resident  of  said  Tensas  parish, 
and  at  her  death  had  not  made  a  settle- 
ment of  her  administration  of  Foreman's 
estate,  or  any  distribution,  partial  or  final, 
to  those  entitled  thereto,  and  (charged 
upon  information  and  belief)  largely  in- 
debted to  said  estate,  and  leaving  largees- 
tates  in  Louisiana,  and  the  said  Augustus 
E.  Bass  as  her  sole  heir  at  law  and  per- 
sonal representative,  and  tbereapon  said 
Bass  possessed  himself  of  said  estate. 

That  said  Bass,  as  such  personal  repre- 
sentative, or  otherwise,  has  In  no  way 
made  any  settlement  of  said  Elizabeth's 
administration  of  Foreman's  estate,  or 
accounted  to  or  with  those  entitled  there- 
to, for  such  administration;  and  the  "said 
Bass  is  now,  and  he  has  been  since  the 
death  of  said  ElisabeUi,  beyond  the  Juris- 
diction of  this  court  to  compel  such  a  set- 
tlement. " 

(6)  That  on  August  6, 1860,  the  said  San- 
derson, who  was  the  attorney  in  fact  of 
said  administratrix,  and  her  attorney  at 
law  in  respect  to  her  administration,  and 
who  performed  alt  the  functions  that  were 
performed  In  said  administration,  applied 
for  and  obtained,  upon  the  drath  of  said 
EHiabeth.  lettns  of  administration  da 


boDlsnon  npon  Foreman's  estatp;  he  sir- 
ing bond  as  such  In  the  sum  of  $10,000. 
That,  as  a  basis  of  his  application,  San- 
derson set  up  that  there  were  funds  In  the 
state  of  New  Tork,  and  unadministered 
property  In  Florida,  belonging  to  said  es- 
tate, and  thereupon  he  posBessed  himself 
of  said  funds  In  New  York,  and  said  prop- 
erty In  Florida.  Complainants  are  not  ad- 
vised as  to  the  exact  amount  of  the  Bald 
funds  which  Sanderson  so  received,  but 
upon  information  and  beli^  aver  the  fact 
to  be  that  the  amount  W€U  several  thou- 
sand dollars. 

(7)  That  on  January  6, 1870,  Sandmion, 
dedring  to  possess  himself  of  the  title  to 
lots  7  and  8,  of  block  31,  in  the  city  of  Jack* 
Bonvllle,  executed  a  deed,  a  copy  of  which 
is  annexed  to  the  bill,  purporting  to  con- 
vey, as  administrator  de  boala  non,  afore- 
said, to  Augustus  E.  Bass  and  Job  Bass, 
said  lots  7  and  8,  in  execution  of  a  sale  of 
the  same  to  said  Augustus  £.  and  Job, 
allied  to  have  bem  made  by  his  prede- 
cessor, the  said  Elisabeth,  admlnistral^rlx 
aforesaid;  and  thereupon  the  said  A.  K. 
Bass  and  wife,  and  Julia  Brown,  formeriy 
the  wife  of  Job  Bass,  and  Atlas  F.  Brown, 
her  husband,  reconveyed  the  lots  to  San- 
derson with  warranty  of  title.  The  deed 
from  Sanderson  bears dateJanuary 6, 1870, 
and  that  to  him  bears  date  March  21, 
1870;  but  they  are  charged  to  have  been 
only  one  transaction,  and  to  have  been 
filed  for  record  In  the  clerk's  office  on  the 
same  day. 

That  the  recitals  in  the  deed  from  San- 
derson ne  to  lot  Sarewholly untrue.  That 
it  had  never  been  sold,  or  advertised  or 
offered  for  sale,  by  said  Bmsabeth.  or  re- 
ported to  her  by  her  said  attont«y  In  fact 
as  having  been  sold,  advertised,  or  offered 
for  sale;  nor  was  any  money  paJd  to  or 
received  by  her  as  purchase  money  of 
this  lot. 

That  lot  7  was  reported  by  her  as  hav- 
ing been  sold  under  said  void  order  of  sale. 

That  no  claim  to  cither  of  said  lots  waa 
asserted  by  said  Basses,  or  eltiier  of  -Uiem, 
or  by  the  representatives  of  Job  Bass  after 
bis  decease ;  but  the  title  to  and  posses- 
sion of  said  lota  remained  In  the  estate  of 
Foreman  until  the  possession  of  said  ea- 
tate  was  divested  thereof,  or  sought  to  be 
div^ested  thereof,  by  the  deeds  from  and  to 
Sanderson. 

(8)  That  on  February?,  1870,  Sanderson 
executed  an  individual  deed,  by  which  he 
undertook  to  convey  said  lot  8,  with  war- 
ranty of  title,  to  the  defendant  the  Freed- 
man's  Savings  &  Trust  Company;  and  in 
June,  1871,  he  departed  this  life  in  Duval 
county,  Fla.,  intestate,  having  made  no 
settlement  whatever  of  his  administration 
of  the  estateof  Foreman, nor  any  distrlhu- 
tlon  thereof,  partial  or  final,  to  those  In- 
terested therein,  and  having  filed  no  In- 
ventory of  said  estate,  and  having  made 
no  return  whatever  in  any  court  In  respect 
thereof,  yet  leaving  a  laige  estate,  real 
and  personal,  in  said  coanty,  and  In  the 
possession  of,  and  claiming  the  fee  to.  said 
lot  7  under  and  by  virtue  of  said  deed  to 
blm. 

That  defendants  L'Engle  aad  Hartrld^ 
qualified  as  administrators  of  Sanderson's 
estate,  and  administration  tiiereon  ts  «tU| 
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pending.  Tbat  said  administrators  hare 
made  no  settleTneiit  of  Sancleroon's  admin- 
Istratton  de  bonta  oon  of  Foreman's  es- 
tate, nor  any  paymrat  or  dlstrlbntion, 
partial  or  final,  to  those  Interested  therein 
on  account  thereof,  bat  his  admlnlstra- 
tton  Is  wholly  nnsettled. 

(91  That  Deans  was  appohited  adminis- 
trator de  boais  dob  of  Foreman's  estate 
by  the  county  court  of  DutcU  county,  Pla., 
on  February  21, 1881,  and  on  the  28d  day  of 
April  following  filed  therein  an  application 
for  an  order  to  sell  lots  to  pay  tbedebts  of 
the  estate.  A  copy  of  the  petition  Is  an- 
nexed asa  part  of  the  hill.  It  allies  that 
Vtam  Is  "no  personal  property  of  the  In- 
testate not  admtnlBtered  upon,"  and  that 
the  lawful  debts  and  demands  now  exist- 
ing* against  said  estate  amount  to  tiie  sum 
of  f  22,G65.  The  debts  are  stated  In  an  an- 
nexed schedule  as  follbwe,  tU.  : 

Amoant  doe  Augustus  R  Bass  and  Job 
Bass,  sole  heirs  of  Elijah  Bass,  d» 
eeased,  as  per  probated  aooouot  ap- 
proved and  tiled  in  the  probate  reooras 
of  this  ooanty  of  DuTaL  state  of  Flori- 
da, OD  June  lOUi,  A.  B.  1850,  and  to 
whioh  r^erenoe  is  hereby  made  for 
date  and  eridenoe  of  said  account  and 
amount  due  $28,090  00 

Lass  amount  recelTed  by  Angnstos  B. 
BsH  and  Job  Bass  from  said  estate...,  6,88500 


BaisBoedtM  gaa^oes  oo 

gatimatod  TOpenses  of  saje,  probate  feei, 
and  oommissions   400  00 


$S3,«I5  00 

That  an  order  of  sale  was  made  May  6, 
1881.  This  order,  made  by  the  county 
court  dt  Dnral  county,  recites  the  flling  of 
the  petition  **for  the  purpose  of  payins 
the  debts  aRalnat  the  estate  of  said  Jacob 
Foreman;  and.  It  appearing  by  said  peti- 
tion, and  the  schedule  annexed  thereto, 
that  there  are  debts  against  said  estate, 
and  no  means  uf  paying  the  same,  or  any 
part  thereof,  without  recourse  to  said  es- 
tate, the  personal  property  of  said  estate 
hartaig  been  exhausted it  orders  a  sale 
of  all  the  estate,  right,  title,  and  interest 
of  said  [estate  of]  Jacob  Foreman,  de- 
ceased, of.  Id,  and  to  said  lot  8,  to  pay 
the  debts  of  the  etttate,  and  appoints  John 
S.  Driggs  the  commissioner  to  sell,  and  di- 
rects that  he  make  written  report  of  the 
sale,  and  that  he  make  no  conveyance  of 
the  whole  or  tmy  part  of  the  real  estate 
until  the  sale  shaD  have  been  conflrmed 
by  the  coonty  court. 

(10)  That  before  Deans  filed  the  above 
petition  an  action  of  ejectment  was  Insti- 
tuted in  the  circuit  court  of  Duval  county 
agfUnst  the  tenants  in  possession  of  lot  8, 
to  recover  the  same,  by  James  Wllcoxon, 
who  is  the  surviving  husband  of  Sarah 
\racoxon,  who  was  the  sister  of  Jacob 
Foreman,  and  was,  at  and  before  the 
death  of  Jacobv  the  wife  of  said  James, 
she  having  died  June  2S,  1879,  and  by  com- 

Slainants  Jacob  Mason  Wllcoxon,  Redessa 
[inerva  Wllcoxon,  Emma  E.  Rusk  and  her 
husband,  John  W.  Busk,  In  her  right, 
James  F.  Wllcoxon  and  Ella  A.  Wllcoxon, 
ehildmi  of  said  Sarah  Wllcoxon,  and  Lydla 
Bte^smlth,  a  sister  of  Jacob  Foreman,  and 
JcAo  Stoelsmith,  her  husband, in  herright, 
ttd  Sanmel  B.  Albright,  sarvtving  hnB< 
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band  of  Elisabeth  Foreman,  who  died  in 
1879,  and  was  a  sister  of  said  Jacob,  and 
Felix  Albright  and  Simpson  Albright,  chil- 
dren of  said  Samuel  and  Elixabeth,  tbese 
parties  being  the  heirs  at  law  and  distrib- 
utees of  said  Jacob,  who  died  leaving  no 
ehlldreDiOrdescendants  thereof.  That  up- 
on the  trial  thesald  plaintiffs  took,  as  they 
were  compelled  to  do,  a  nonsuit:  the  said 
Deanshavingintroduced  In  evidence  his  let- 
ters of  administration  to  show  a  right  of 
possession  In  himself. 

(11)  That  the  Freedman's  Savings  & 
Trust  Company,  recognising  the  invalidity 
of  its  above-stated  ttue  to  lo  1 8,  and  desiring 
to  acquire  the  title  to  said  lot  residing  In 
the  heln  of  Jacob  Foreman, procured  from 
the  grantors  who  executed  the  above-de- 
scribed deed  to  Sanderson  an  assignment 
of  said  claim  allied  to  be  due  to  the  es- 
tate of  Elijah  Baas  by  the  estate  of  Fore- 
man,and  procured  Deans  to sueout  letters 
of  admlnlstratioa  de  bonta  aon  on  Fore- 
man's estate,  and  to  make  application  for 
the  sale  of  said  lot  8  to  pay  said  debts. 
That,  at  the  time  of  making  application 
for  letters  of  administration.  Deans  had  no 
connection  with  Foreman's  estate,  or  any 
allured  claim  due  from  it,  or  any  Interest 
In  or  connection  with  said  lot,  except  as 
the  attorney  of  the  Freedman's  Savings 
&  Trust  Company,  or  its  said  commis- 
sioner, which  relation  of  attorney  he  oc- 
cnpled  at  the  time  the  letters  of  adminis- 
tration were  granted,  and  now  occupies. 

(12)  That  on  May  6,  1881,  the  county 
court  made  the  order  of  sale,  and  on  June 
6th  Driggs  exposed  the  lot  to  sale  in  pur- 
suance of  the  order,  and  one  Lock  wood, 
the  agent  of  said  company,  bid  It  off  at  the 
price  of  f 18,000.  and  the  sale  was  reported 
to  the  court  as  having  been  made  to  Au- 
gustus E.Bass  and  the  heirs  and  represent- 
atives of  Job  Bass,  deceased.  The  court 
has  not  conflrmed  the  sale,  nor  taken  any 
action  thereon.  At  or  before  this  sale  the 
Freedman's  Savings  &  Trust  Company,  or 
its  saldcommlssioner,  surrendered  the  pos- 
session of  the  lot  to  Deans  as  such  admln- 
Islrator,  and  be  still  retains  possession  of 
the  same  as  assets  of  Foreman's  estate, 
and  as  each  administrator  Is  receiving  the 
rents  and  profits  of  such  possession. 

(18)  That  no  purchase  money  was  paid 
on  said  bid,  nor  was  It  intended  by  those 
making  it,  or  interested  therein,  or  any  of 
them,  that  any  payment  In  cash  should  be 
made,  or  that  any  payment  of  the  bid 
should  be  made  other  than  crediting  the 
amount  bid,  as  cash,  upon  the  alleged  debt 
aforesaid, forthe  payment  of  wblcb  the  lot 
was  ordered  to  be  sold,  and  which  claim 
has  been  assigned  tu  the  said  company,  or 
its  saldcommlssioner;  and  as  the  company 
held  t)ie  deed  of  Sanderson  conveying  said 
lot  with  warranty,  and  Sanderson  held 
the  deed  of  E.  A.  Bass,  and  the  representa- 
tives of  Job  Bass,  conveying  the  title  to 
said  lot  to  him  with  warranty,  It  was  Im- 
material whether  said  bid  \va«  so  reported, 
and  the  sale  thereon  was  confirmed  by  the 
said  court,  to  the  said  company,  who,  "as 
your  orators  aver."  really  made  the  bid 
through  its  agent,  Lockwood,  or  to  tlie 
said  E.  A.  Bass,  and  the  heirs  cutd  repre- 
sentatives of  Job  Bass,  as  by  the  opera- 
tion of  said  warrantlea  the  deed  of  the 
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commteeloner  exeenttn^  the  sale  would 
inure  in  either  event,  and  exdnalTely,  to 

eaid  company. 

That  the  whole  purpose  underlyins  the 
application  by  Deana  for  said  administra- 
tion, and  the  proceedinn  had  by  faim  to 
etfectHBaleortbe  Iot.wlU  be  accompUsbed, 
and  complalnanta  defrauded,  by  having 
the  amount  of  said  bid  credited  on  or  ap- 
plied to  aatd  allied  claim,  and  the  deed 
executed  either  to  said  company  or  the 
parties  in  whose  name  the  bid  is  reported 
as  bavinj^  been  made. 

(14)  That  at  the  time  of  the  appoint- 
ment of  Sanderson  as  administrator  de 
boata  BOB,  aforesaid,  there  was  no  valid 
subsisting  debt  or  claim  of  any  kind 
against  the  estate  of  Foreman,  for  which 
the  estate,  or  the  assets  thereof  in  the 
hands  of  Deans,  as  administrator  afore- 
said, could  or  ought  In  law  or  equity  to  be 
liable,  nor  was  Deans  liable  or  compellable 
to  pay  the  aboTe  specified  claim,  or  any 
other  claim,  in  his  capacity  as  administra- 
tor de  bonis  noQ. 

(15)  That  the  county  court  to  which 
Deans  applied  for  the  order  of  sale  bad  no 
Jurisdiction  in  the  proceedings  based  on 
said  application  to  determine  whether  or 
not  the  said  alleged  claim  was  established 
aa  a  predicate  for  said  order,  if  said  debt 
or  claim  ever  existed,  which  Is  denied,  or  If 
such  debt  or  cXaXm  was  a  valid  subsisting 
debt  when  administration  was  originally 
granted  on  said  estate,  which  is  denied. 
The  reasons  alleged  are:  Section  1.  That, 
inasmuch  aa  the  said  .Tob  Bass  and  E.  A. 
Bass  were  sureties  on  the  administration 
bond  of  said  Elisabeth,  and  were,  aa  Is  al- 
leged, the  beneficial  ownwa  of  said  alleged 
claim,  It  could  not  be  determined  by  eatd 
court,  until  there  was  a  settlement  by  said 
Elizabeth,  or  her  personal  rntresentatlve, 
the  said  A.  E.  Bass,  of  her  administration 
of  said  estate,  whether  or  not  the  said  Eliz- 
abeth and  her  said  sureties  were  indebted 
to  said  estate.  2.  That  Inasmuch  as  the 
said  Elizabeth  succeeded,  under  the  will  of 
Job  Bass,  which  waa  probated  May  27, 
1857,  to  the  said  clfdm.lf  It  waa  at  the  time 
a  valid  and  subsisting  debt,  as  co-owner 
thereof,  the  right  to  receive,  and  the  duty 
to  pay,  were  united  in  the  same  person,  and 
thus  were  extinguished  by  operation  of 
law ;  and  the  status  of  said  Elizabeth  aa  a 
creditor  or  as  a  debtor  of  said  estate  was 
thus  made  dependent  upon,  and  could  be 
determined  only  by,  a  final  settlement  of 
her  administration. 

(16)  That,  If  there  were  valid  and  sub- 
sisting debts  atthe  time  of  Ueans'  applica- 
tion for  an  order  to  sell.  It  could  not  be  de- 
termined by  said  county  court  that  there 
was  a  necessity  for  the  sole  of  lands  tor 
the  payment  of  debt,  or  that  the  personal 
estate  bad  been  exhausted,  or  waa  Insaffl- 
cient  to  pay  debt«,  or  that  the  debt  ex- 
ceeded thevalue  of  the  personal  estate,  un- 
til there  had  been  a  final  settlement  of  said 
administration  of  Elizabeth,  and  that  of 
Sanderson  in  person,  or  by  tlielrrepresent- 
atlv^.  When  theorder  was  granted  there 
was  abundant  evidence  in  the  files  of  said 
court  that  each  of  said  admlniBtratlona 
was  outstanding  and  unsettled. 

(17)  But  complainants  are  willing  that 
the  sale  made  by  Drigg^  should  stand. 


provided  said  Freedroan*BSa7ings&  Tmst 
Company,  or  the  parties  In  whose  name 
the  bid  Is  reported  as  having  been  made, 
pay  Into  thla  court,  (Duval  county  circuit 
court,)  to  be  diatrlbuted  by  It  to  those  en- 
titled thereto,  the  purchase  money  bo  bid, 
and  hereby  offer  to  ratify  eald  sale  upon 
the  payment  by  said  purchasers,  into  this 
court,  of  the  said  purchasemoney,tobedl»- 
posed  of  by  the  order  of  this  court. 

Theotherfacts  are  stated  in  the  opinion. 

Qeo.  Wteuton  Deans,  C.  P.  A  J.  C.  Coop- 
er, and  Fleming  &  Daotel,  for  appellante. 
A.  W.  CockreU  &  Son,  for  appellees. 

Rankt,  C.  J.,  (after  atattnff  t&e  ihcte  aa 

above.)  1.  The  complainants,  as  shown 
by  the  statement,  claim  to  be  the  faeiraand 
distributees  of  Jacob  Foreman,  and  the 
parties  defendant  against  whom  relief  Is 
sought  are  Hartrldge  and  L'Engle,  as  ad- 
ministrators of  Sanderson,  who  at  hla 
death,  in  June,  1871,  wae  administrator  de 
boBia  Don  of  Foreman,  under  an  appoint- 
ment made  August  6,  1860,  and  George 
Wheaton  Deans,  aa  administrator  de  bonis 
DOD  of  Foreman,  by  appointment  made 
February  21,  1881,  and  the  sureties  on 
Deans'  bond  as  such  administrator,  and 
the  Freedraan's  Savings  &  Trust  Com- 
ptuiy,  and  Knox,  its  commlnsioner. 

(a)  Thegronnda  of  relief  aetnp  aa  to  the 
admiulatratora  of  Sanderson  are  snbstan- 
tially  as  follows: 

The  sale  of  lot  7,  of  block  81,  made  by 
Mrs.  Foreman,  as  administratrix  of  Jacob 
Foreman,  mider  an  order  of  the  probate 
court,  of  September  27,  1858,  and  the  con- 
veyance of  the  same  and  lot  8  by  Sander- 
son, as  administrator  cfe  boaJa  noo,  in  ex- 
ecution of  such  Incomplete  and  alleged  sale, 
and  the  reconveyance  of  said  lots  to  San- 
derson Individually.  It  la  charged  in  the 
bill  that  lot  8  waa  never  sold  by  the  ad- 
mlniatratrlx,  or  advertiaed  or  offered  by 
her  for  sale,  or  reported  by  her  aa  having 
been  sold,  advertised)  or  offered  for  sale, 
notwithstanding  the  recitals  to  the  con- 
trary in  tiie  deed  from  Sanderson  as  ad- 
ministrator de  bonta  bob,  and  that  the 
probate  court  had  no  Jurisdiction  to  order 
a  sale  of  these  lots,  as  the  petition  did  not 
allege  the  exhaustion  of  personal  assets, 
but,  on  the  contrary,  showed  that  the  per- 
sonal property  had  not  been  extaausted. 
The  claims  or  demands  for  the  payment  of 
which  the  sale  was  made  by  the  adminis- 
tratrix are  also  aU^:ed  not  to  have  been 
debts  or  demands  of,  nor  subsisting  debfn 
or  demands  against.  Foreman's  estate, 
nor  such  debts  or  demands  aa  upon  a  peti- 
tion setting  up  the  Jurisdictional  facts 
would  make  a  lawful  predicate  for  order- 
ing a  sale  of  real  estate. 

It  Is  charged  also  that  Sanderson,  upon 
being  appointed  administrator  de  boats 
BOB,  possessed  hlmeell  of  funds  of  the  es- 
tate. In  the  state  of  New  York,  amounting 
to  several  thousand  dollars,  and  unadmin- 
Istered  property  In  Florida,  and  that  he 
died  without  having  made  any  settlement 
whateverofhls  administration,  or  any  dis- 
tribution, ^ther  partial  or  final,  of  Fore- 
man's estate,  to  those  intwested  therein, 
and  that  at  his  death  be  was  In  possession 
of  said  lot  No.  7,  and  claimed  the  fee  there- 
to; he  having,  however,  on  February  7, 
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1870,  coQTeyed,  la  hla  own  light,  lot  No.  8, 
mentioned  above,  to  tbe  Freedman's  Sar- 
inRs  &  Trust  Company.  His  adminlatra- 
turejtls  alleged,  have  made  no  settlement 
of  his  admlnietration  of  Foreman's  estate. 

(b)  The  trrounds  of  r^ef  against  Deans, 
as  administrator  de  boats  non,  aforesaid, 
and  hla  aurettee.  and  the  Freedman's  Sav- 
ingsftTrustCompany.aad  Knox,  thn com- 
missioner of  such  company,  are,  In  brief, 
that  on  April  2S,  \S!81,  Deans,  as  such  ad- 
ministrator, petitioned  thecounty  court  for 
a  sole  of  lot  8  to  pay  Foreman's  debts,  and 
on  May  6th  obtatnnd  an  order  as  prayed, 
andon  Jnne6th  one  DrIsKSttts commission- 
er appointed  by  the  county  court,  exposed 
the  lot  for  sale,  and  one  Loekwood,  the 
agent  of  the  Fieedman's  Savings  &  Trust 
Company,  bid  It  off  at  the  price  of  $18,000, 
and  the  sale  was  reported  to  "Oie  court  as 
having  been  made  to  "Augustus  E.  Bass 
and  the  lieiis  and  representatives  of  Job 
Bass,  deceased."  No  further  action,  it  Is 
stated,  has  been  taken  by  the  coanl7  conrt 
In  the  premises. 

It  l8  also  alleged  tiiat  at  or  More  the 
■ale  lost  mentioned  the  Freedman's  Sav- 
ings ftTmstCompany  or  Its  commissioner 
surrendered  the  possession  of  lotSto  Deans 
as  such  administrator,  and  that  he  still  re- 
tains possession  of  the  same  as  assets  of 
Foreman's  estate,  and  is  receiving  the  rente 
and  profits  ofsuchposseesion, and  that  the 
tmet  company,  recognising  liie  Invalidity 
of  ite  title  to  lot  8  obtained  through  tbe 
all^^  sale  by  Mrs.  Foremcun  as  admlnia- 
tratrix,  and  the  conveyance  from  Sander- 
son in  completion  of  such  sale,  and  the  re- 
conveyance to  Sanderson  individually,  and 
his  deed  to  the  trustcompany,  and  desiring 
to  acquire  the  title  residing  in  the  heirs  of 
Foranan.iurocured  from  tliegrcui tors  who 
bad  conveyed  lot  8  to  Sandnson  an  as- 
signment of  tbe  debt  subsequently  set  up 
by  Deans'  petition,  and  procured  Deans  to 
take  out  letters  of  administration,  and  ap- 
ply for  the  sale;  that  no  purchase  money 
has  been  paid  on  the  bid,  nor  was  any  in- 
tended to  be  paid  by  those  maklqg  or  in- 
terested in  It,  other  than  a  credit  upon  the 
alleged  debt,  for  tbe  pi^inent  ol  whfch  the 
sale  was  prayed  and  ordered,  and  whkih 
has  been  assigned  as  all^^. 

It  is  charged  that  at  the  time  of  Sander- 
son's appointment  as  administrator  there 
was  no  valid  subsisting  debt  or  claim  of 
any  kind  against  theestate  of  Foreman,  and 
that  the  county  court  had  no  Jurisdiction 
in  the  proceedings  Instituted  by  Deans  to 
detennine  whether  or  not  the  alleged  debt 
was  eetabllsbed  as  a  predicate  for  said  or- 
der, if  said  debt  or  claim  ever  existed,  which 
is  denied.  The  reasons  given  by  the  bill 
for  tbe  last  allegation  are  stated  in  a  sub- 
sequent snbdivlston  of  this  opinion. 

It  i8al8oa]^edtbat,'*if  there  were  valid 
and  subsisting  debts  at  the  time  of  Deans' 
application  for  an  order  to  sell,  it  could 
not  be  decmnlned  by  said  eonn^  court 
that  there  vras  a  necessity  for  the  sale  of 
the  lands  for  the  payment  of  the  debt,  or 
that  the  personal  eetate  had  been  exhaust- 
ed, or  was  insufficient  to  pay  debts,  or 
thatthedebt  exceeded  tbe  value  of  the  per- 
flonal  estate,  until  there  had  been  a  final 
settlement  of  said  administration  of  Eilx- 
abetti  and  that  of  Sanderson,  in  person  or 


by  ttieir  repreeentativea.  **  "Wheia  tbe  order 
was  granted  the  bill  alleges  there  was 
abundant  evidence  in  the  fllesofsald  court 
that  each  of  said  admhilstrationswaaoDlr 
standing  and  unsettled. 

The  bill  expressly  states,  however,  that 
the  complainants  are  willing  that  the  sale 
made  ol  lot  8  by  the  commissioner  under 
the  order  obtained  by  Deans  should  stand, 
provided  the  Freedman's  Savings  &  Trust 
Company,  or  the  parties  in  whose  names 
the  bid  is  reported  to  have  been  made,  pay 
into  the  circuit  court  of  Duval  county, 
where  the  bill  under  consideration  is  filed, 
the  purchase  money  so  bid,  $13,000.  to  be 
distributed  by  such  circuit  court  to  those 
oitltled  thereto;  (und  complainants  offer 
to  ratify  the  sale  upon  the  payment  of  the 
same,  to  be  disposed  of  by  the  order  of  such 
court. 

The  prayer  as  to  the  administrators  of 
Sanderson,  specially,  is  that  the  sale  evi- 
denced bySanderson'sdeed.asadminUtra- 
tor  de  honia  non. conveying  lots  7and8.be 
set  aside  and  held  for  naught ;  that  they 
fatly  aetUa  tn  this  conrt  Sanderson's  ad- 
ministration of  Foreman's  estate,  and  ac- 
count for  all  tbe  assets  tiu4r  intestate  re- 
ceived,  and  was  or  is  chargeable  vrltfa.  In- 
cluding lot  7. 

Tbe  prayer  of  the  bill  as  to  Deans  and 
the  trust  company  and  Knox,  specially,  is 
that  Deans,  as  administratorde<boD/snon, 
account  for  all  the  assets  he  has  received^ 
and  fw  which  he  is  chargeable,  and  that 
the  trust  company  or  Knox,  its  commis- 
sioner, pay  into  the  circuit  court  the  sum 
of  $13,000,  bid  tor  lot  8.  or.  failing  ther^n, 
the  sale  be  set  aside,  and  declared  of  no  tf- 
fect. 

The  bill  also  pra^  for  a  final  settlement 
and  distribntion  of  Foreman's  estate,  and 
that  the  alleced  claim  of  December  20. 1838, 
set  up  in  each  of  the  iwtltlons  as  a  debt  of 
Foreman,  tor  the  payment  of  which  a  sale 
was  sought,  whe^er  in  the  hands  of  the 
Freedman's  Savings  &  Trust  Company  or  of 
A.  £.  Bass  and  the  representatives  of  Job 
Bass,  be  declared  not  to  be  a  valid  and 
snbslstlng  claim,  as  against  complainants, 
as  to  said  lots  7  and  8,  descended  to  them 
from  Jacob  Foreman,  or  such  claim,  If  val- 
id, as  can  be  raforced  onlyflpona  final  set- 
tlement of  the  said  Elizabeth  Foreman's 
administration  of  Jacob  Foreman's  estate; 
that,  upon  such  settlements,  tbe  property, 
real  and  personal,  of  Jacob  Foreman's  es- 
tate, on  hand,  and  the  money  balance  that 
may  be  found  due  said  estate,  be  delivered 
to  complainants  as  next  of  kin  of  said  Ja- 
cob, and  they  be  quieted  In  th^renjoymmt 
and  possession. 

The  bill  was  demurred  to  by  Deans  and 
his  sureties  as  not  stating  a  case  entitling 
them  to  relief  in  a  court  of  equity,  and  as 
multifarious;  and  by  the  administrators 
of  Sanderson  as  multifarious,  and  an  de- 
flclfflit  in  parties  defendant,  as  tbe  heirs  ol 
Sanderson  are  not  made  defendants,  and 
as  stating  no  matter  torequttable  relief. 

The  position  of  the  complainants  is  that 
they  are  the  sole  heirs  and  distributees  of 
Jacob  Foreman;  that  hla  administratrix, 
Elizabeth  Foreman,  had  paid  allot  his  debts 
priorto  her  death, and  that  the  Elijah  Bass 
estate  claim  of  December  20,  1888,  was  not 
a  subsisting  debtof  Foreman'septate  when 
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the  eale  made  by  her  took  place,  and  has 
not  since  been.  They  claim  that  they  are 
entitled  to  whatever  there  maybe  of  Fore- 
man's estate  existing,  either  in  the  same 
form  in  which  he  lett  It,  or  In  the  shape  of 
IndebtednesB  by  SanderBon'a  estate,  grow 
ins  outof  an  alleged  c/avoBtaritcommltted 
by  Sanderson. 

2.  The  first  question  to  be  disposed  of  Is 
that  as  to  the  Jurisdiction  of  the  circuit 
court,  as  a  court  of  equity,  in  the  matter 
of  the  settlement  of  the  estates  of  deceased 
persons  under  theconstltntlon  and  laws  of 
this  state. 

The  constitution  of  1868  gave  theelrcnlt 
conrts  "  original  jurisdiction  of  all  cases  of 
equity, "  and  the  county  coort  "full  surro- 
gate or  probate  powers,  but  subject  to  ap- 
peal;" and  it  was  held  in  Bitch  v.  Bella- 
my, 14  Fla.  637,  that,  in  the  absence  from 
a  case  of  special  equities  which  the  county 
court  could  not  administer,  such  court 
and  the  circuit  court  had  concurrent  Juris- 
diction tn  the  settlement  of  estates;  that 
where  there  has  been  a  suggestion  of  in- 
solvency, under  the  statute,  in  the  county 
court,  and  creditors  have  filed  thefrclaims, 
the  circuit  court  should  not  take  Jurisdic- 
tion of  the  settlement  of  the  administra- 
tion at  the  suit  of  the  creditors,  in  the  ab- 
sence of  circumstances  calling  for  the  exer- 
cise of  chancery  powers,  as  distinguished 
from  probate  or  surrogate  powers,  or  un- 
less, for  some  special  reasons,  it  is  made 
to  appear  that  the  county  court  could  not 
administer  adequate  and  complete  relief 
between  the  parties.  The  bill  was  filed  by 
mortgage  credltorsof  an  intestate, and  al- 
leged theexistence  of  other  mortgage  cred- 
itors, and  surcharged  and  falsified  the  ac- 
counts of  the  administrator,  and  all^iced 
waste  and  neglect  upon  his  part,  and  that 
upon  a  fair  and  Just  accounting  the  estate 
would  be  found  solvent;  and  It  was  held, 
notwithstanding  the  complainants  had 
proved  and  filed  their  claJms  In  the  county 
court  under  the  suggestion  of  Insolv^cy, 
that  the  case  wasune  of  equitable  Jurisdic- 
tion. 

The  amendments  to  the  constitution 
which  were  adopted  at  the  election  held  on 
May  4, 1875,  vested  the  circuit  court  with 
"original  Jurl^lctlon  tn  all  cases  Inequity, 
•  •  and  with  "appellate Jurisdiction  of 
matters  pertainingtothe  probate  Jurisdic- 
tion, and  theestates  and  interests  of  minors 
in  the  county  courts,  and  of  such  other 
matters  as  may  he  provided  bylaw,"  (sec- 
tion 8,  art.  6, )  and  gave  to  the  county  court 
"power  to  take  probate  of  wills,  to  grant 
letters  testamentary  and  of  administra- 
tion and  guardianship,  to  attend  the  set- 
tlement of  the  estates  of  decedents  and  of 
minors,  and  to  discharge  the  duties  usual- 
ly pertaining  to  courts  of  probate,  subject 
to  the  direction  and  supervision  of  the  ap- 
pelate and  equity  Jurisdiction  of  the  cir- 
cuit court  as  may  be  provided  by  law," 
(section  11,  art.  6.)  In  Sanderson  v.  San- 
derson's Adm'rs,  17  Fla. 820,  It  wasclalmed 
on  appeal  that  the  case  should  be  remand- 
ed to  the  county  court.  The  bill  alleged 
that  there  had  been  no  final  settlement  in 
the  county  court,  and  that  no  annual  set- 
tlements had  t>eeai  made,andcharged  that 
claims  Illegal  tn  their  cfaaractra-  had  been 
paid,  also  mlsmanaffement  ol  the  estate, 


and  prayed.interAJIa,  a  distribution;  and 
the  proofs  disclosed  that  the  annual  ac- 
counts had  not  hwa  passed  on  when  the 
bill  was  filed.  The  equitable  Joriadietlon 
was  maintained. 

It  does  not  seem  to  ns  tiiat  the  grant  of 
original  jurladtctlon  In  all  cases  In  equity, 
made  by  the  constitution  as  amended 
in  the  year  1S76,  was  diminished  by  any 
other  provision  of  the  amendments.  The 
grant  by  the  same  sectJou  (section  8,  art. 
6)  of  appellate  Jurisdiction  In  matters  per- 
taining to  the  probate  jurisdiction,  and  to 
the  estates  and  interests  of  minors  In  the 
county  courts,  does  not  take  anything 
from  the  original  equity  Jurisdiction.  The 
express  subjection  of  the  Jurisdiction  of  the 
county  court,  as  defined  by  the  quotation 
above  from  section  11  of  the  same  article, 
tn  the  "  direction  and  supervision  of  the 
appellate  and  equity  Jurisdiction**  of  the 
circuit  court,  was  not  a  limitation  upon 
the  origtnat  equity  Jurisdiction  of  the  clr- 
CQlt  conrt,  but  a  snbordlnatlcm  of  the 
powers  of  the  eonn^  court  to  the  original 
equity  Jurisdiction  of  the  circuit  court,  in 
addition  to  that  provided  by  section  8  of 
the  article  In  question,  In  giving  the  lat- 
ter court  also  appellate  Jurisdiction.  In  a 
word,  under  the  constitution  as  thus 
amended,  the  county  court  was  not  given 
Jurisdiction  exclusive  of  tdie  circuit  court 
in  any  matter  of  administration  which  a 
general  grant  of  equity  Jnrlsdlctton  to  the 
circultcourtwonld  havecovered  in  the  ab- 
sence of  such  grant  to  the  county  court. 
This  is  ttie  theory  upon  which  the  Jurisdic- 
tion of  the  circuit  court  was  maintained  in 
Sanderson  v.  Sanderson's  Adm'rs,  supra. 
That  the  drcnlt  coui*t  might,  under  the 

grovislon  of  section  11,  referred  to  above, 
ave  been  used  for  partial  aid  or  relief  to 
the  county  court.  Is  not  Inconsistent  with 
the  view  announced  above. 

Since  the  proceedings  in  equity  now  be- 
fore us  were  had,  tjiere  has  beeo  a  change 
In  the  organic  law  of  this  state.  The  new 
constitution,  (section  11,  art.  6,)  gives  to 
theelrcnlt  court  "exduMve  orlf^nal  Jnils- 
dlction  in  all  eases  in  equity,  •  *  * 
and  supervision  and  appellate  Jurisdiction 
of  matters  arising  before  county  Judges 
pertaining  to  their  probate  Jurisdiction,  or 
to  the  estates  and  interests  of  minors,  and 
of  such  other  matters  as  the  legislature 
may  provide. "  It  vests  the  county  Judges 
(section  17.  art.  5)  with  "Julsdiction  of 
the  settlement  of  the  estates  of  decedraits 
and  minors,  to  take  probate  of  wills,  to 
grant  letters  testamentary  and  of  admin- 
istration and  guardianship,  and  to  dis- 
charge the  duties  usually  pertaining  to 
courts  of  probate. "  In  future  proceedings 
the  powers  of  the  circuit  and  county  courts 
will  rest  upon  the  present  organic  law; 
and  our  opinion, upon theauthoritieemen- 
tioned  above,  and  those  cited  in  them,  Is 
that  the  original  equity  Jurisdiction  of  the 
circuit  court,  as  It  existed  before.  Is  not  Im- 
paired by  the  new  constitutional  provis- 
ions. Tea^e  v.  Corbitt,&7  Ala.  629;  Deck 
V.  Gerke,  12  Cal.  433. 

Assuming  that  the  case  made  by  tiie  bill 
is  one  entitling  the  complainants  to  any 
relief,  we  are  satisfied  it  Is  one  for  equita- 
ble rellrf. 

S.  In  consideriDg  the  merits  of  the  case 
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presented  by  tbe  bill  a^aliiBt  Deans  as  to 
lot  8.  It  Is  to  be  observed  tbat  the  demnr- 
rer  admits  that  the  lot  was  neither  sold, 
nor  offered  for  sale,  by  the  administratrix 
oader  tbe  order  of  sale  of  September,  A.D. 
1856,  and  heneelt would  be  aitlrely  improp- 
er to  discties,  in  coDoectlon  with  this  lot, 
the  question  of  the  jurisdiction  or  power 
of  the  probatecourt  to  make  theOToer.  If 
there  was  no  sale  of  the  lot  nndn  the  or- 
der, the  conveyance  ol  It  by  Sanderson  as 
administrator  de  bonis  non  was  without 
authority  of  law,  and  the  title  of  the  trust 
company  would  depend  upon  Its  purchase 
and  deed  of  conveyance  from  Sas'^erson, 
and  possession  thereunder.  The  effect  ot 
roeh  purehase  and  conveyance,  and  posaea- 
slon  thereunder}  cannot,  boweror  be  con- 
sidered upon  a  record  like  this,— asserting, 
without  denial  or  explanation,  that  the 
company,  recognislnff  the  Invalidity  of  Its 
title,  had  delivered  the  lot  to  Deans  as  ad- 
ministrator, and  that  he  holds  It  as  as* 
sets  of  the  estate  of  Foreman. 

In  view  of  the  admission  of  the  demur* 
rer  that  no  sale  waa  made  of  this  lot  by 
the  adnitnlstratrlx  under  the  orderof  1866, 
no  benefit  can  be  claimed  of  the  provls* 
ions  of  the**  Act  to  qnlet  titles  to  real  es- 
tate," approved  March  IJ,  1879,  (chapter 
3134.)  If  there  was  no  sale  made,  there 
are  no  purchasers,  or  assigns  ot  purchas- 
ers, to  Invoke  the  five-year  limitation  or 
other  provision  of  this  statute. 

TheadmlsBlunartferred  tolntbetwopre* 
eedlng  paragraphs  are  also  inconslBtent 
with  a  eontentloD  upon  the  part  of  the 
trust  company  of  having  acquired  title  by 
advene  possession  for  seven  years  under 
claim  of  its  title  from  Sanderson,  at  least 
so  long  as  the  record  remains  in  Its  pres- 
ent condition. 

4.  The  next  featnreof  tiie  case  is  the  sale 
of  the  above  lot  8  made  June  6,  A.  D.  1881, 
by  Driggs,  tiie  comml«eAoner  named  in  the 
order  of  sale  entered  by  the  county  court 
of  Duval  conntyMay6th  of  tbe  same  year, 
on  a  petition  flled  by  Deans,  administrator 
de  bonia  coa,  on  the  Ittd  day  of  the  preced- 
ing month. 

The  petition  alleges  that  there  "is  no 
personal  property  of  the  Intestate  not  ad- 
ministered upon. "  and  that  the  lawful  debts 
and  demands  now  existing  against  said  es- 
tate amount  to  tbe  sum  ot  $22,665.  The 
debts  are  stated  In  ananaexed  schedule  as 
follows: 

Amoant  due  AugUBtu*  E.  Bas9  and  Job 
Bass,  sole  bein  of  Blliah  Basi,  de- 
ceased, M  per  probated  aocount  »• 
proved  and  filed  in  the  probate  records 
of  this  coonty  of  Dnv^,  state  of  Flor. 
Ida,  on  June  16th,  18d6,  and  to  which 
reference  Is  hereby- made  for  date  and 
evidence,  of  said  account  and  amount 
doe  938,620  00 

Lees  amount  received  by  Anflrastna  EL 
Base  ud  Job  Baas  from  said  estate. ..    6^566  00 

Balance  due  ,  Ca3,0Q5  00 

Bstlmated  expenses  of  tale,  probate 
fees,  and  oommisslons   600  00 

(22,665  00 

The  petition  pn^  for  the  sale  of  a  lot 
of  land  attnate  In  the  city  of  Jacksonville, 
county  of  Duval,  and  state  of  Florida, 
known  as  lot  8,  in  block  SI,  in  tbe  plan  or 


plot  of  said  dty.  and  located  upon  and 
contiguous  to  the  south-west  comer  of 
Forsyth  and  Pine  streets,  at  their  intersec- 
tion in  said  city,  valued  with  and  includ- 
ing lot  7,  so  called  upon  said  plan  or  plot 
in  said  block,  and  adjolnlag  said  lot  8.  in 
tbe  appraisement  of  propwty  of  said  estate 
filed  among  tbeprobate  records  ol  said 
countyon  June  21),  1850,  to  which  rtference 
is  made,  at  (with  improvements)  $8,500. 

Tbe  order  recites  the  fact  of  the  filing  of 
tbe  petition,  and  that  it  appears  by  the 
petition  and  annexed  schedule  that  there 
are  debts  against  the  estate,  and  "no 
means  of  paying  the  same,  or  any  part 
thereof,  without  recourse  to  the  real  es- 
tate; the  praaonal  proper^  of  said  estate 
having  been  exhausted. "  It  orders  a  sale 
of  all  tbe  estate,  right,  title,  and  Interest 
of  the  estate  ot  Jacob  Foreman  in  and  to 
lot  8,  appoints  John  S.  Driggs  a  commis- 
sioner to  sell,  directs  him  to  make  written 
report  of  the  sale,  and  to  make  no  convey- 
ance until  the  sale  shall  have  been  con- 
firmed by  the  county  court. 

At  the  sale  by  Drlg^  on  June  6,  1881, 
one  Lockwood,  tlie  agent  of  the  Freed- 
man's  Savings  &.  Trust  Company,  bid  off 
the  lot  at  the  price  of  913,000,  and  the  sale 
was  reported  to  the  court  by  the  commis- 
sioner as  having  been  made  to  "  Augustus 
£.  Bass  and  the  heirs  and  representatives 
of  Job  Boss,  deceased. "  The  county  court 
had  neither  confirmed  the  sale,  nor  taken 
any  action  thereon,  when  the  bill  was 
flled. 

(a)  It  is  contended  that  undertbe  act  ol 
February  10,  1870,  (chapter  1733,  Pamph. 
Laws;  section40,p.86.Mcael.Dlg.,)an  al- 
legation of  the  solvency  ot  Foreman's  es- 
tate was  essential  to  the  Jurisdiction  of  the 
conn*^  coort  to  order  tiie  sale  of  tbe  real 
estate.  The  fourth  section  of  this  act  pro- 
vides that  when  the  estate  is  solvnit,  and 
the  debts  and  charges  due  and  owing  by 
an  intestate  estate,  or  by  a  testate  estate 
in  the  absence  of  certain  provisions  from 
the  will,  "shall  exceed  the  valueot  the  per- 
sonal estate,  and  tbe  personal  estate  shall 
have  been  exhausted,  or  is  insufiSclent  to 
pay  the  debts  and  charges, "  a  sale  of  the 
real  estate  may  be  had.  Chapter  3016, 
approved  February  27,  1877.  (section  12,  p. 
684,  McClel.Dlg.,)  provides,  inter aliti, tXiaX 
"lands,  tenements,  and  hereditaments  be- 
longing to  an  insolvent  estate,  alter  the 
suggestion  of  Insolvency,  shall  be  sold  un- 
der the  same  proceeding  now  required  to 
sell  lands  belonging  to  an  estate  to  pay 
debts.** 

The  same  objection  to  these  proceedings 

was  made  by  the  appellees*  counsel  m 
Deans  v.  Wllcoxon,  IS  Fla.  631,  and  was 
held  by  this  court  not  to  he  good.  The 
ruling  there  is  tbat  as  no  such  allegation 
1b  expressly  required  by  the  statute,  and 
the  Jurisdiction  of  the  county  court  extends 
to  sales  of  land  of  both  solventand  Insolv- 
ent estatee,  it  is  snfflcimt  It  It  appear  that 
there  Is  an  estate,  and  the  facts  necessary 
to  give  Jurisdiction  la  the  case  of  either  a 
solventor  an  Insolvent  estate  are  set  up  In 
the  petition.  We  see  no  error  in  this  con- 
clusion, even  assuming  the  question  to  be 
res  iategra.  Tlie  allegations  required  by 
section  4  of  the  act  of  1870,  supra,  will  give 
Jarisdictlon  whether  the  estate  be  solvent 


Digiiized  by 


172 


SOUTHEBK  BEFOBTEB,  Vol.  7. 


(Fla. 


or  inaolveoit,  and,  U  IcBolvent,  whether  It 
baa  Dot  or  has  been  formally  Busgeeted 
to  beinsolTent.  An  inquiry  as  to  the  bo\v- 
eneylB  not  JarlBdictional.and  thefact  does 
not  have  to  be  averred  in  the  petition. 

The  statement  o!  the  petition  is  that 
**  there  Is  no  personal  property  of  the  Intes- 
tate not  administered  upon,  "and  the  oi^ 
der  adjudicates  that  the  personal  estate 
had  been  "exhausted. "  Tbls  beins  so.  the 
county  court  had,  as  against  a  collateral 
attack.  Jurisdiction  to  act  in  the  matter  of 
the  sale  of  the  real  estate.  Hays  v.  Mc- 
Nea]y,]0Fla.409;  Emerson  v.Ross.UFla. 
132;  Sloan  t.  Sloan,  36  Fla.  68,  b  Booth. 
Rep.  6(W;  Deans  r.  Wllcoxon.  supra. 

(b)  BelnK satisfied  that  thecounty court 
had  Jurisdiction  to  act  In  the  matterof  the 
order  ol  sale  of  May  6,  ItiSl,  the  inquiry 
now  is  whether  or  not  the  other  grounds 
of  complaint  against  the  order  are  of  such 
a  character  aa,  under  the  principles  of  law 
controlling  In  such  cases,  will  antborlseau 
arrest,  through  the  Instrumentality  ol  a 
bill  In  equity,  ol  further  proceedings  oyth« 
county  court  under  its  order. 

One  complaint  of  the  bill  is  as  to  the  In- 
debtedness or  claim  for  the  payment  of 
which  the  order  of  sale  was  made. 

The  petition  of  Deans  avers  that  the 
lawful  debts  fuiddemondsexisttng against 
the  estate  amount  to  the  sum  of  $22,6^, 
**as  appears  by  the  schedule  annexed," 
made  part  of  the  petition.  The  statement 
of  debts  In  thhi  schedule  Is  given  in  thesec- 
ond  paragraph  ol  this  sabdivlslon  of  this 
opinion. 

It  is  evldcait  from  the  bill  that  theabove 
Bass  claim  is  thesame  as  thatdeecrit>ed  In 
the  schedule  to  the  petition  ol  Mrs.  Fore- 
man, administratrix,  as  follows:  **1886, 
Deer.  20.  Account  filed  and  proved  due  es- 
tate of  Elijah  Bass,  deceased,  928,620. " 

The  bill,  in  treating  of  the  order  of  sale 
obtained  by  Mrs.  Foreman  In  September 
or  October,  1856,  says  that  the  claims  or 
demands  for  thepaymentof  which  tfaesale 
was  prayed  were  not  debts  or  demands 
against  said  estate,  and  were  not  such 
claims  or  demands  as,  upon  a  petition  set- 
ting up  the  Jurisdictional  tacts,  conld  be 
made  a  lawful  predicate  upon  which  toor- 
der  a  sale  of  real  estate,  nor  were  they,  or 
either  of  them,  subsisting  claims  or  de< 
mands  against  the  estate  of  Foreman; 
and  It  iB  also  allied,  in  connection  with 
the  order  ot  sale  procured  by  Deans,  May 
6, 1881,  that  at  the  time  of  Sanderson's  ap- 
pointment as  administrator,  which  was 
August  6, 1860,  there  was  no  valid  subsist- 
ing debt  or  claim  ot  any  kind  against  the 
estate  of  Foreman  tor  which  the  assets  ot 
his  estate  In  the  hands  of  Deans  as  admin- 
istrator de  bonis  non  could  or  ought  in 
law  or  equity  to  be  liable,  nor  was  Deans 
itableor  compellable  to  pay  the  Bass  claim, 
or  any  other.  In  his  capacity  as  such  admin- 
istrator. There  also  occurs,  in  connection 
with  an  all^atlon  that  the  county  court 
had  no  Jurisdiction  in  the  Deans  proceeding 
to  determine  whether  or  not  the  BasH 
claim  was  established  as  a  predicate  for 
the  order,  U  said  debt  or  claim  ever  exist- 
ed, a  denial  of  its  existence,  In  the  usual 
form  ot  such  denials,  i.  e., "  which  is  de- 
nied." 

Ol  course, the  allegation  thatthe  admin- 


istratrix paid  off  and  discharged,  througb 
her  attorney,  and  without  suit,  abatement, 
or  delay,  ail  thelawfulclalmsand  demands 
ot  the  estate,  does  not  Inclade  tiie  Boss 
claim  cu  one  so  paid. 

What  the  erldmee  or  proof  of  the  ralldl- 
ot  this  claim  on  file  In  the  probate  court, 
and  which  the  probate  Judge  in  1866,  and 
the  county  Judge  in  1881,  bad  before  them, 
and  by  which  they  were  satisfied  of  its  valld- 
Ity,  is,  we  are  not  informed.  It  is  certain 
that  it  was  such  as  to  satlsty  them  ot  its 
validity  in  law  as  a  claim  against  tlie  In- 
testate's estate,  and  that  It  was  ol  such  a 
character  aa  to  authorise  asale  lorits  pay- 
m«it.  This  evidence,  whatever  It  may  be, 
is,  by  the  terms  ot  Deans*  petition  and 
schedule,  referred  to  as  proof  of  the  claim ; 
and  It  la  to  be  conclusively  presumed  that 
the  county  Judge  considered  It  in  the  de- 
liberations which  resulted  in  bis  order  ol 
sale.  Any  other  presumptlun  would  im- 
pute dereliction  ot  duty.  The  sufficiency 
of  the  evidence  Is  not  Jurisdictional.  Bob- 
Inson  V.  Epplng,  24  Fla.  237, 4  Sonth.  Bep. 
812;  Sloan  v.  Sloan,  25  Fla.  63,  5  South. 
Rep.  603;  Price  v.  Winter,  16  Fla.  106,  107; 
Comstock  V. Crawford, 3  Wall.396;  Floren- 
tlnev.  Barton, 2Wall. 216;  tirignon'e Lessee 
V.  Astor,  2  How.  S19;  Morrow  v.  Weed.  4 
Iowa,  77:  Garter  v.  Waugh,  Ala.  462; 
Stow  V.  Kimball,  28  HI.  93;  Moore  v.  Nell, 
38  111.206;  Hobson  v.Ewan,1t2IU.146;  Mc- 
Cl^.  Dig.  9  40,  p.  86. 

Assuming,  as  we  well  may,  that  when 
an  order  of  sale  has  been  made  by  a  coun- 
ty court,  acting  upon  a  petition  wfaied 
gave  It  Jurisdiction  to  act  or  decide  In  the 
premises,  the  heirs  of  the  inteetate  can,  by 
a  proceeding  In  a  court  ot  equity,  arrest 
the  execution  ot  snch  order  on  the  ground 
that  the  indebtedness  upon  which  thecoun- 
ty  court  has  acted  is  not  a  valid  d^t  of 
the  estate,  the  burden  is  upon  them  to 
show  by  their  bill  of  complaint,  or  other 
proper  pleading,  that  the  debt  is  not  valid. 
The  order  of  the  county  court  Is,  under  the 
drcumtances  Indicated,  at  least  prima 
Hade  l^al  as  to  the  Indebtedness ;  and, 
to  invoke  the  aid  of  chancery,  the  heir 
mast  state  In  his  bill  tacts  In  ruatlon  to 
the  alleged  indebtedness  which.  It  tme, 
will  overthrow  the  ptima  facie  presump- 
tion created  by  the  order.  General  aver- 
ments of  conclusions  ot  law  will  not  do. 
To  say  that  the  claims  or  demands  for  the 
payment  of  which  a  sale  was  prayed  were 
not  debts  ot  the  estate,  or  were  such  claims 
or  demands  as  coald  be  made  the  lawful 
predicate  of  an  order,  or  were  not  subsist- 
ing claims  or  demands  against  the  estate, 
or  that  there  was  no  valid  subsisting  debt 
or  claim  against  the  estate  for  which  the 
assets  In  the  hands  of  the  administrator 
dff  bonis  non  could  or  ought  In  law  or 
equity  to  be  liable,  or  that  such  adminis- 
trator was  not  liable  or  compellable  in 
law  or  equity  to  pay  the  alleged  claim,  Is 
but  to  aver  a  conclusion  of  law,  the  con- 
trary of  which  the  order  Itself  affirms.  If 
the  original  valid  existence  of  the  claim  is 
admitted,  and  a  satisfaction  of  It  by  pay- 
ment or  otherwise  is  relied  upon,  this  new 
matter,  whatever  it  may  be,  should  be 
speclftcally averred.  If,  on  the  otherhand, 
the  claim  never  had  any  existence,  but  to 
the  creatnra  ol  fraud  upon  the  part  ol  the 
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owner  of  It,  to  which  trand  the  adminis- 
trator iB  either  a  party  or  an  innocent 
victim,  oris  otherwise  hiTalid,  sach  fraud 
or  invatldlty,  whatever  It  may  be,  should 
be  explicitly  chaiKed.  The  all^^  debt 
tnuat  in  all  cases  either  have  been  original- 
ly vaJld,  or  be  acreature  ol  fraud,  or  othex^ 
-wise  ot  no  ▼alldi^.  If  conrts  of  equity 
codM  be  invoked  to  tnqnlre  into  the  valid- 
ity or  propriety  of  the  action  of  tbecoanty 
conrts  on  any  other  prlnidple  of  pleading 
than  this,  or  upon  a  mere  assertion  of 
their  invalidity  or  non-existence  assobslst- 
inff  claims,  not  only  would  there  be  no 
limit  to  the  applications  to  them  for  such 
Inquiries,  but  they  would  oiter  upon  thdr 
tnrestii^ttonSi  not,  as  In  ordinary  cases, 
to  inquire  Into  the  facts  ot  a  particular 
charge  InTalldating  It,  and' apply  the  law 
to  the  same,  bnt  to  first  explore  and  find 
out  what  spedflc  charge  could  be  made  or 
formulated. 

Tlie  all^ations  set  out  above  are  clearly 
demurrable  as  statinfc  no  facts  to  which 
the  law  can  be  applied,  on  a  demurrer,  as 
a  teet  of  the  validity  of  the  Indebtedness 
or  orders  of  sale. 

(c)  The  doctrine  ot  laches  and  stalenees 
of  claim  Is  invoked  by  both  complainants 
and  defendants  in  this  cause,  and.  In  ad- 
dition, the  complainants  contend  that  the 
Baas  claim  bad  become  barred  by  thestat- 
nte  of  UmltaUons  prior  to  the  death  of  the 
intestate,  Jacob  Foreman,  or  when  the  first 
order  of  sale  was  made,  whereas  the  de- 
fendants assert  that  the  claim  was  not 
affected  by  any  bar  of  the  statute,  tor  the 
r«ison  that  the  claimants  the  Bass  heirs 
were  residents  of  the  state  of  Louisiana, 
where  the  cause  of  action  accrued. 

The  statute  of  limitations  of  November 
10,  IMSR,  orln^ally  made  an  exception  In 
favor  of  persons  who  were,  at  the  time  cer- 
tain  causes  of  action  accrued,  either  with- 
in the  af^  of  21  years,  /bme  covert,  im- 
prisoned, "beyond  the  seas,  or  out  of  the 
country;"  butln  1846  the  legislature  enact- 
ed that  the  saving  clause  in  the  statute 
mentioned,  and  all  other  acts  of  limitation, 
in  favor  of  persons  "beyond  the  seas,  or 
out  of  the  coantEy,"  until  such  iiersons 
shaJl  liave  returned,  ^all  not  extend  to  per^ 
sons  who  were  not,  at  the  making  of  the 
contract  or  accruing  of  the  cause  of  action, 
domiciled  or  resident  within  the  limits  of 
this  state.  It  Is  not  pretended  by  defend- 
ants that  the  Bass  heirs  were  so  domiciled 
or  resident.  This  amendatory  law  of  1846 
(section  2,  p.  443,  Tbomp.  Dig.)  was  In 
force  when  Foreman  died,  in  March,  1856, 
as  wcAl  as  when  the  order  of  sale  of  the 
following  September  was  made,  and.  In 
fact,  until  the  suspension  of  the  several 
Btatntes  of  limitation  on  January  10, 1H61 : 
and  the  above  statement  of  itls  asufficient 
answer  to  any  contention  ot  defendants 
baaed  on  the  previous  exception  of  the 
statute  In  favor  ot  "  persons  beyond  the 
seas,  or  out  of  the  country. " 

Addressing  ourselves  to  the  question  of 
the  stalenesB  of  the  Bass  claim,  as  urged 
by  the  api)eUeeH  or  complainants,  we  find 
from  the  amended  bill  and  exhibits  thfltln 
the  exhibit  to  the  petition  tiled  by  the  ad- 
ministratrix In  June,  1856,  this  claim  is  de- 
scribed as  an  account  of  December  20, 1888, 
fur  $28,620.  filed  BaA  proved  asdae  the  ee- 
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tateotEllJahBass.  Thlslsclearly themean- 
Ing  of  the  terms  used,  as  they  appear  in  the 
preceding  pages  of  this  opinion,  and  there 
is  no  doubt  as  to  the  identity  of  the  claim 
described  In  each  sale  proceeding ;  and  it 
would  seem,  from  the  description  of  It, 
that  it  originated  December  20,  1838,  or 
about  17  years  and  8  months  bdore  the 
death  of  Foreman,  and  17  years  and  6 
months  b^ore  the  filing  of  the  petition  by 
the  administratrix. 

The  contention  of  complainants  Is  that 
the  presumption  of  law  Is  that  this  claim 
had  been  satisfied.  Heinvokesthetwelfth 
section  ot  the  above  act  of  November  10. 
1828,  (section  1.  p.  444,  Thomp.  Dig. ;  sec- 
tion 71.  p.  86,  l&Clel.  Dig..)  by  vrtilcb  it 
was  provided  that  if  any  suit  be  brougbt 
against  any  executor  or  administrator,  or 
other  person  having  charge  of  the  estate 
of  a  testator  or  an  intestate,  for  the  re- 
covery of  a  debt  due  upon  an  open  ac- 
count, It  shall  be  the  duty  of  the  court  be- 
fore whom  such  suit  shall  be  brought  to 
cause  to  be  expunged  from  such  account 
every  item  thereof  which  shall  appear  to 
have  been  due  five  years  before  the  death 
ot  the  testator  or  Intestate.  It  had  a  sav- 
ing clause,  of  three  years  after  removal  of 
the  disability,  In  favor  of  all  plaintiffs  Doa 
compoa  mentis,  feme  covert,  infants,  or 
Imprisoned;  that  as  to  persons  "out  of 
the  state**  having  been  repealed  by  the 
above  act  of  1846. 

This  provision  was  mandatory,  and, 
when  applicable,  devolved  upon  the  court 
the  duty  which  It  sets  forth,"  without  ref- 
erence to  the  state  ol  the  pleadings.  **  Pat- 
terson V.  Cobb,  4  Fla.  481,  487,  488. 

II  it  be  that  this  section  applied  to  a 
case  like  the  one  before  us,  where  the  ad- 
ministratrix was  seeking  the  action  of  the 
court  in  a  manner  that  implied  her  satis- 
faction with  the  validity  ot  the  claim,  we 
think  it  must  be  assumed,  in  the  absence 
of  affirmative  sbowtng  to  the  contrary, 
that  the  Judge  of  probate  made  the  inquiry 
in  1866,  and  found  that  the  claim  was  ei- 
ther nf  such  a  character  that  the  statu- 
tory bar  did  not  apply  to  It,  or  that  It 
had  been  taken  out  of  the  bar  by  a  subse- 
queat  promise  ot  the  testator  within  the 
five  years  next  preceeiling  the  death  ot 
Foreman,  or  that  the  parties  owning  It 
were  Infants,  or  under  some  other  one  ot 
the  disabilities  in  favor  of  wblch  the  stat- 
ute inuktM  a  saving. 

Whether  we  consider  the  case  la  connec- 
tion with  the  statute  referred  to,  or  Ind^ 
pendently  of  It,  and  as  governed  by  the 
equitable  principle  of  the  bar  which  the 
lapse  ot  time  makes  to  the  enforcement  of 
claims,  the  conclusion  we  reach,  upon  the 
pleadings  b^ore  us,  as  to  tble  Bass  claim 
having  been  barred  before  the  prenentation 
of  it  to  the  administratrix,  Is  adverse  to 
the  complainants.  They  are.  In  the  equi- 
table proceeding  now  before  us,  the  actors, 
and  their  position  is  this :  In  1882,  about 
26  .vears  after  the  death  ot  Foreman,  and 
the  same  period  after  the  presentation  ot 
tlieclalmto  the  administratrix,  and  its  rec- 
ognition by  her  and  by  the  probate  court 
as  a  valid  claim  against  theestateuf  Fore- 
man, and  about  25  years  after  the  death 
of  Job  Bfws,  and  22  years  after  the  death 
ot  the  testatrix,  and  about  U  years  after. 
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Sanderson,  who  wae  the  attorney  of  the 
admlniatratrlx  during  her  administration, 
and  who  succeeded  her  as  administrator 
de  bonia  iion  in  1860,  had  passed  away, 
they  are  asking  that  the  claim  so  recog- 
nized, and  upon  which  a  payment  of  over 
f(t,000  had  been  made,  shall  be  adjudged 
n  Dt  to  have  had  any  legal  existence  against 
the  estate  at  the  time  It  wae  either  so  ac- 
knowledged or  partly  paid.  Of  the  parties 
who  appear  to  have  known  anything  o! 
the  merits  of  the  claim,  all  but  one  are 
shown  to  be  dead. 

It  we  Tiew  theassault  upon  this  claim  in 
Jtfl  application  to  the  proceeding  Instituted 
Dy  Deans  for  the  sale  of  lot  8.  our  concla- 
Bions  are  also  adverse  to  a  presumption  of 
Its  payment  on  the  score  of  the  lapse  of 
time,  since  the  recognition  of  It  by  the  ad- 
ministratrix. It  is  the  adjudicated  law 
of  this  state  that  when  a  claim  Is  duly  pre- 
sented or  exhibited  to  an  executor  or  ad- 
mlnistratorunderthestatute  of  non-claim, 
and  not  denied  by  him  as  bdng  a  good 
claim  against  the  estate  of  hla  testator  or 
Intestate,  the  general  statute  of  llmlta^ 
tion  ceases  to  run  against  it.  Sanderson's 
Adm'rs  v.  Sanderson,  17  Fla.  820,  860,  862; 
Bush  V.  Adams,  22  Fla.  177;  McDonald  v. 
Bogue,  14  Fla.  868.  The  validity  of  this 
claim  as  of  the  day  of  its  presentation  to 
the  administratrix,  duly  proved,  aa  it 
seems  to  have  been,  not  having  been  effect* 
nally  assailed,  we  do  not  see  that  subse- 
quent events  hare  been  such  as  to  render 
It  stale,  and  the  subject  of  an  adjudication 
that  It  is  barred  as  against  the  lot  last 
named.  Any  presumption  thatmlghtarlse 
upon  the  face  of  the  bill  against  the  claim 
from  the  delay  from  Octob^,  1866,  to  the 
death  of  the  administratrix  In  1860,  and 
from  then  to  the  year  1870,  in  consummat- 
ing the  sale  of  lot  7,  Is  overcome  by  the 
partial  payment  made  on  It,  and  the  sub- 
sequent, at  least  de  facto,  consummation 
of  the  sale  of  lot  7;  and  moreover  we  are 
to  remember  that  during  four  years  of  this 
time,  subsequent  to  1860,  the  country  was 
in  a  state  of  war,  and  for  a  long  period 
BUbseqnent  to  the  cessation  of  actual  hoe* 
tilities  business  was  either  actually  sus- 
pended or  greatly  paralyzed.  The  delay 
in  carrying  out  the  sale  of  lot  7  is  unex- 
plained by  the  pleadings,  and.  In  the  ab- 
sence of  explanation,  is  Imputable  at  least 
as  much  to  theadmluistratrixand  her  suc- 
cessors as  to  the  creditor. 

Theonly  information  wehave  of  the  con- 
dition of  the  estate  at  the  death  of  Fore- 
man Is  that  given  by  the  schedule  of  debts 
and  demands  and  assets  forming  a  part  of 
the  petition  of  the  administratrix,  and 
from  this  It  is  evident  that  the  estate  was 
Ineolveiit,  allowing  the  widow  one-halt  of 
the  personal  property  In  fee-simple,  except 
slaves,  and  in  those  a  life-estate,  and  one- 
tbird  of  the  realty  for  her  life.  Even  If 
we  should  assume  that  all  the  estate  set 
forth  in  the  schedule  mentioned  had  been 
collected  by  the  administratrix  and  ad- 
mlnistrotor  de  bonis  non,  and  applied  to 
the  widow's  dower  and  to  the  indebted- 
ness, there  would  still  be  a  balance  of  this 
claim  unpaid ;  but  It  is  not  contended  that 
this  has  been  done.  The  allegations  of  the 
bill  axe  such  as  to  exclude  the  idea  that  any 
otbw  payment  than  that  of  96,K6  has  In 


fact  been  made  on  the  claim  out  of  the  6W- 
eeta  of  the  estate. 

Upon  the  face  of  the  bill  it  appears  that, 
in  1881,  Deans,  as  administrator  ds  bonia 
BOD,  had  come  into  possession  ol  property 
of  the  estate,  lot  8,  whieta  has  in  law  never 
been  admlnlatraed  upon.  This  Is  10  years 
after  the  death  of  Sanderson,  his  predeces- 
sor, who,  a  year  before  his  death,  bad  rec- 
ognized the  indebtedness  us  existing.  The 
evidence  of  the  claim  remains  on  file  In  the 
probate  court,  where  it  has  been  all  the 
time.   The  dealing  of  Sanderson  with  this 

{>roperty  in  1870  was,  unless  we  voluntarily 
mpute  corrupt  motiTce  to  the  owners  of 
the  claim,  such  aa  to  lead  them  to  believe 
that  Sanderson  was  then  lawfully  recog- 
nizing it  aa  a  valid  Indebtedness  ot  Fore- 
man's estate.  From  the  time  Sanderson, 
as  administrator  de  bonis  non.  made  the 
deed,  in  1870,  till  the  Institution  of  the  ac- 
tion of  ejectment  by  the  heirs  of  Foreman 
to  recover  lot8,  this  being,  in  the  langniage 
of  the  bill,  **  before  Deans  filed  the  above 
petition,"  it  does  not  appear  that  there 
was  any  necessity  for  action  in  this  state 
on  the  part  of  the  owners  of  the  claim*  or, 
if  any,  that  It  was  known  to  them. 

Complainants  invoke  also  section  72,  p. 
97,  McClel.  Dig.  (secUon  IS,  Act  Nov.  10, 
1828,)  which,  omitting  the  saving  clause, 
is  to  the  effect  that  no  action  ol  debt  shall 
be  brought  against  an  executor  or  admin- 
istrator upon  a  Judgment  obtained  against 
hlstestatoror  intestatcnorshall  any  scire 
facias  be  Issued  against  any  executoror  ad- 
ministrator to  revive  such  Judgment  after 
the  expiration  of  five  years  from  the  quali- 
fication of  his  executoror  administrator; 
and  all  such  Judgments,  after  theezplratlon 
of  five  years,  upon- which  no  proceeding 
shall  have  been  had,  shall  be  deemed  to 
havebeen  paid  anddlBCham^ed.  This  stat- 
ute, M  it  be  in  force,  upon  which  point  we 
say  nothing,  does  not  apply  to  the  case  be- 
fore us.  We  are  not  dealing  with  a  Judg- 
ment rendered  against  Foreman  In  his  life- 
time, and  upon  which  no  action  had  been 
taken  by  the  Judgment  creditor  for  five 
years  next  after  the  qualification  of  the  ad- 
ministratrix. In  Sanderson  v.  Sanderson, 
17  Fla.  861,  this  court  said :  "  It  has  been  the 
practice  in  this  state,  since  its  organiza- 
tion, to  require  of  a  creditor  nothing  more 
than  a  presentation  or  exhibition  of  hla 
claim  to  the  administrator.  This  stopped 
the  operation  of  the  statute  of  llmltationa 
and  of  non-claim.  It  has  never  heea  held 
in  this  state  that  the  creditor  after  pres- 
entation must  reduce  his  debt  to  Judg- 
ment. *  *  *  The  accumulation  of  un- 
necessary costs,  and  the  sacrifice  of  the  In- 
terests of  heirs,  would  be  the  natural  re- 
sult of  such  a  policy."  Byrd  v.  Wells,  40 
Miss.  716;  Large  V.  Large,  29  Wis.  64.  In- 
dependent of  the  effect  which  the  pr^enta- 
tion  of  thisctalmto  tfaeadniinlstratrixhad 
upon  the  statute  of  limitations,  the  run- 
ning of  the  statutory  barwouid  have  been 
stopped  by  the  act  of  January  16,1861,  SGs- 
pendlngthe  statute  of  limitations  "In rela- 
tion to  cMl  actions."  Section  8,  c.  1271, 
Laws  Fla.  18G0;  Hart  v.  Bostwick,  14  Fla. 
162;  McDonald  v.  Bogue,  supra.  This  su»-' 
pension  continued  forsome  time  after  San- 
derson's appointment  as  administrator 
de  boula  aoa.  The  enactmrait  ol  the  lim- 


Digilized  by 


Google 


Fla.)  DKAKS  e. 

itatton  act  at  Febraary  27,  1873,  (to  be 
found  In  McClel.  Dlfr-  c.l44.  p.  7»0,)  did  not 
du  away  with  the  effect  of  the  preseutaUon 
to  tbeadmlDlstratrix.  The  conduct  of  the 
administratrix  and  of  Sanderson  as  to  the 
claim  are,  under  the  all^ationa  of  the  bill, 
Irreconcilable  with  the  idea  of  its  havingr 
become  stale  or  barred,  or  with  a  pre* 
sumption  of  Its  actual  payment  wbfle  they 
wore  such  administrators. 

In  McArthur  t.  Carrie's  AdmV.  S2  Ala.  75, 
dted  by  counsel  for  appelleen.  an  admiulft- 
trator  hi  Mississippi  had,  In  1828,  made  a 
sale  of  a  slave.  Under  the  statute  law  of 
the  latter  state,  administrator's  sales  were 
Told  If  not  pablic.  Twenty-three  years  aft- 
er^an  administrator  de  Aonfejioji  began  an 
action  to  recover  Uie  slave  and  her  increase. 
The  testimony  as  to  whether  the  sale  was 

Soblic  or  private  was  irreconcilably  con- 
leting.  The  records  of  the  probate  court 
had  been  bnmed,  and  the  various  persons 
who  had  held  office  in  that  court  differed 
essentially  as  to  what  those  records  dis- 
closed. From  the  time  ot  the  sale  uatll 
Uarcb,  1^,  whMi,  a  few  months  before 
the  eommenrement  ot  the  action,  tiieslaves 
were  removed  to  Alabama,  they  remained 
aU  the  time  In  the  neighborhood  In  which 
they  were  sold,  and  In  the  Independent 
and  undisputed  possession  of  the  purchas- 
er, McArthur,  and  his  son,  thed^endant. 
It  was  held  by  the  supreme  court  of  Ala- 
bama that  proof  of  uninterrupted  adverse 
possession  of  personal  proper^  for  20 
years  raises  a  prtm»  facte  presnmptlon  of 
title  and  ownership  which  can  only  be  over- 
turned by  proof  showluK  that  such  pos- 
session is  not  Inconsistent  with  the  plaln- 
tUf's  rij^ht,  or  explaining  and  excusing  the 
lonjc  acquiescence  on  some  other  ground 
than  original  delect  of  tltlelnthe  possessor. 

The  Alabama  court  in  this  case  uses  ap- 
provlnfi^  the  expressions  In  other  opin- 
ions, that"  the  lapseoftwentyyears  Is  suffi- 
cient to  raise  the  preeampdon  of  almost 
anything  thatls  necessaryto  quiet  the  title 
of  property,"  and  "If  a  final  Judgment  had 
been  rendered,  according  to  the  principles 
ot  the  common  law.  It  would  be  presumed 
to  bave  been  paid  after  the  expiration  ot 
twenty  years,  and  if  the  parties  allow  this 
period  to  elapse  without  taking  any  steps 
to  compel  a  settlement  we  think  the  pre^ 
sumption  of  payment  arises,  and  the  exec- 
utor or  administrator  should  be  exempted 
from  the  necefialty  ot  hunting  up  evidence 
to  prove  accounts  and  vouchers  which  or- 
dinarily enter  Jnto  such  settlements." 
Rhodes  v.  Tamer,  21  Ala.  910;  &.ma  v.  Augh- 
tery,  4Strob.Eq.l03;  Bamett  v.  Tarrence, 
23  Ala.  463;  Gantt's  Adm'r  v.  Phillips,  Id. 
275. 

Bird's  Adm'r  v.  Inslee's  Ex'rs,  28  N.  J. 
Eq.  363,  which  Is  also  relied  upon  by  com- 
plainants, was  a  case  in  which  Bird  had 
obtained  a  Judgment  against  Drake,  and 
levied  execution  on  a  farm  which  Drake 
had,  prior  to  the  Judgment,  conveyed  to 
Inslee.  Subsequently  to  the  levy,  Bird 
filed  a  bill,  in  October,  1847,  to  set  aside 
the  deed  as  being  frandalent  against  bis 
Judgrnent,  and  over  20  years  afterwards 
Bird's  administrator  sought  to  revive  the 
suit  against  Inslee's  executors.  By  the 
statute  of  limitations,  30  years  barred 
either  a  scire  facias  or  an  action  on  the 
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Judgment;  and  ttvashrid^on  demnrrerto 
the  bill,  that  paymentof  the  Judgment  was 
to  be  presumed  from  the  lapse  of  20  years. 

The  distinction  between  the  cases  relied 
on  and  the  one  before  us  Is  that  In  the  lat- 
ter there  has  been  no  continuous  period  ot 
20  years  within  which  the  Bass  claim  has 
notbeat'specdflcally  Fscognlied  by  the  rep- 
resentatives of  the  estate  ot  Foreman  as 
valid  and  subsisting. 

There  Is  nothing  in  the  case  of  Teacue  v. 
CorbItt,57  Ala. 629.  (decided  In  1877.)  which 
conflicts  with  oar  conclusions.  The  tacts 
there  were,  In  short,  that  the  administra- 
tor had  orally  pleaded  the  statute  ot  limit- 
ations, and  Judgment  had  gone  against 
him  In  1870  on  a  promissory  note  owned  by 
hispartnCT.and  signed  by  his  Intestate  and 
anotber,and  had  settled  the  Judgment,  and 
he  claimed  reimbursement  out  of  the  pro- 
ceeds ot  real  estate  ot  his  Intestate.  The 
heirs  who  resisted  the  claim  were  permit- 
ted to  show  that  his  defense  ot  the  plea  of 
the  statute  of  limitations  In  the  action  on 
thenote,  which  defense  becondocted  inpOT- 
son,  was  negligent,  both  in  not  reqnlnng 
proper  proof  by  the  plaintltt.  and  in  not 
using  Accessible  evidence  to  prove  that  it 
was  barred  as  to  the  Intestate;  and  they 
were  allowed  to  show  that  the  note  was 
in  fact  barred  as  to  his  Intestate,  and  he 
was  denied  the  reimbursement.  A  Judg- 
ment Intavorof  a  creditor,  and  against  an 
administrator,  is  held  to  be  prima  facie  ev- 
idence against  other  creditors  and  distrib- 
utees of  the  validity  ot  the  demands  on 
which  It  Is  founded,  and  ot  his  liability  to 
pay  it,  but  It  Is  not  conclusive  evidence; 
and  other  creditors  and  the  distributees 
may,  when  he  claims  a  credit  tor  paymoits 
made  on  It,  show  the  invalidil^  ot  the  de> 
maud,  and  that  the  Judgment  was  the  re- 
Bolt  ol  bis  laches  In  making  the  defense. 
And  though,  to  this  general  principle,  the 
exception  prevails  there  of  not  requiring  an 
administrator  to  plead  the  statute,  and  a 
failure  to  Interpose  snch  a  plea  does  not 
deprive  him  ot  the  right  to  reimbursement 
out  ot  the  personal  assets,  yet  It  was  de- 
cided that  wb«i  be  does  plead  it  he  must 
exercise  the  same  degree  ot  diligence  that 
would  be  required  in  making  any  other 
defense,  and  especially  when  he  stands  In 
intimate  and  confidential  relations  to  the 
creditor.  It  was  also  held  that  there  la  no 
privity  between  the  administrator  and 
belr  or  devisee  as  to  the  real  assets,  and 
they  cannot  be  bound  by  any  admission 
or  acknowledgment  ot  the  administrator, 
and,  further,  thatlf  an  administrator  pays 
a  Judgment,  and  claims  reimbursement 
from  the  real  fusets,  the  heir  may  protect 
himself  by  showing  that  the  debt  upon 
which  it  was  recovered  was  barred  by  the 
statute  ot  limitations. 

id)  It  la  aiRO  urged  in  the  bill  that  the 
county  court  had  no  Jurisdiction  to  deter- 
mine, in  the  proceedings  Instituted  by 
Deans,  whether  or  not  the  allseed  Bass 
clfdm  was  established  as  a  predicate  "  tor 
the  order  granted  thei*ein,  or  to  determine 
whether  such  claim  was  a  valid  subsisting 
debt  when  administration  was  originally 
granted  on  Foreman's  estate. 

The  reasons  grlvra  In  support  of  this  con- 
tention are  two:  (1)  That,  inasmuch  as 
Job  Bass  and  Augustus £.  Bacu^ere  sure* 
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ties  on  the  admlntBtratlon  bond  of  Mrs. 
Elizabeth  Foreman,  and  n-ere  alleged  to 
be  the  beneficial  owners  ol  the  claim.  It 
could  not  be  determined  by  the  eoonty 
coart  whether  or  not  theeaid  Elisabeth  and 
herauretlee  wereindebted  to  Foreman's  es- 
tate until  there  was  a  aettleroent  of  Mrs. 
Foreman's  administration  by  herself,  or 
by  her  personal  representatlre,  Auffustos 
E.Bass.  (2)  That,lnasmuch  asMrs.Fore- 
man  succeeded  under  the  will  of  Job  Bass, 
which  was  probated  May  27,  lKi7,  to  the 
claim.  If  it  was  at  that  time  a  viuld  and 
BubslBtlng  debt,  as  co-owner  thereof,  the 
right  to  receive  and  the  duty  to  pay  were 
united  In  the  same  person,  and  thus  was 
exttnfirulsbed  by  operation  of  law,  and  her 
status  as  a  creditor  or  a  debtor  of  the 
Foreman  estate  was  made  dependent  up- 
on, and  could  be  determined  only  by,  a 
final  settlement  of  ber  administration. 

As  to  the  first  proposition,  the  probate 
or  county  court  conld  bare  told  from  the 
administrator's  accounts  whether  or  not 
the  administrator  was  indebted  to  the  es- 
tate; and,  if  so,  It  would  have  been  its 
duty  to  refuse  to  make  a  sale  ol  real  estate 
to  pay  a  debt  held  by  the  sureties  on  her 
bond,  if  such  sale  would  injure  the  rights  of 
other  creditors,  or  the  estate  was  solvent, 
and  It  would  consequently  injure  the  heirs. 

The  fact  that  Mrs.  Foreman  was  at  the 
same  time  Joint  owner  of  the  claim,  as  well 
as  administratrix  of  Foreman's  estate,  did 
nnt  of  Itself  extiuKuish  the  claim,  evm  to 
the  extent  of  her  Interest,  nor  would  such 
have  been  the  result  had  she  been  sole  own- 
er of  It.  Wanktord  r.  Wankford,  1  Salk. 
299.305;  H^l  Pratt,6  Ohlo.73;  Lowe  T. 
Peskett.  16  O.  B.  (81  E.  C.  L.)  500.  Noth- 
ing was  decided  on  this  point  In  the  case 
of  Kaf^land  v.  Calhoun,»6  Ala.  606. cited  by 
counsel  for  appellees.  It  is  true  that  par^ 
ties  urged  there  that  where  a  debt  and  a 
credit— a  right  to  demand  and  an  obliga- 
tion to  pay — co-exist,  even  for  a  moment, 
inthesame  person,  thedebt  Is  extinguished 
by  the  presumption  of  its  payment;  but 
"the  ultimate  decision  of  the  Interesting 
question  here  suggested**  was,  in  the  Ian- 
guageot  theupinlon,left"open  to  be  decid- 
ed when  it  arises,  "the  court  "not  Intend- 
ing by  anything  »  •  •  said**  (and  It 
had  merely  given  the  argument  and  au- 
thorities) "  to  intimate  an  opinion  the  one 
way  or  the  other, "  yet  stating  that  on  ac- 
count of  a  certain  decree  of  the  probate 
coart,  by  which  the  parties  referred  to 
were  concluded,  the  principle  could  be  of 
no  avail  to  those  in  whose  behalf  It  was 
urged.  The  only  one  of  the  decisions  cited 
by  the  Alabama  court  that  we  have  access 
to  Is  that  of  Enicks  v.  Powell,2  Strob.Eq. 
196,  and  Itglves  an  administrator  de  bonis 
BOB  a  relation  to  the  administration  lir 
chief  tiiat  does  not  obtain  in  this  state,  un- 
less It  be  In  cases  of  removals  under  the 
statute  of  1870,  referred  to  In  a  subsequent 
subdivision  of  thlH  upinioo. 

(e)  The  bill  also  contains  allegations  as 
to  the  truHt  company  and  Deans,  in  rela- 
tion to  the  administration  of  Deans,  and 
his  application  for  the  order  of  sale,  the 
sale  Itself,  and  the  intention  of  the  trust 
company,  which  It  Is  necessary  to  notice. 
They,  as  set  outla  the  following  three  par- 
agraphs, are: 


(1)  That  the  trust  company,  recognizinK 
the  invalidity  of  its  title  to  lot  8,  and  de- 
siring to  acquire  title  thOTeto,  procured 
from  the  gran  tors  In  the  deed  to  Sanderson 
an  assignment  of  the  claim  alleged  to  be 
due  by  the  estate  of  Foreman,  and  upon 
which thesubsequentorder of  saleobtalned 
by  Deans,  as  administrator  </e  bonis  dob, 
was  based,  and  also  procured  Deans  to  sue 
out  such  letters  of  administration,  and  to 
make  application  for  the  sale  of  the  lot  to 
pay  said  debts;  that  Deans,  when  he  ap- 
plied for  letters  of  administration,  had  no 
connection  with  Foreman*s  estate,  or  any 
alleged  claim  due  from  It,  or  any  Interest 
In,  or  connection  with,  the  lot  of  land,  ex- 
cept as  the  attorney  of  the  trust  company 
or  Its  commissioner,  which  relation  of  at^ 
tomey  he  occupied  at  the  time  the  letters 
of  administration  were  granted,  and  atlU 
occupies. 

(2)  That  at  the  sale  of  June  6, 18S1,  un- 
der the  order  of  the  county  court,  one 
Lockwood,  the  agentof  the  trust  company, 
bid  It  off  at  the  price  of  f 13,000,  and  the 
sale  was  reported  to  the  county  court,  by- 
Its  commissioner,  Driggs,  as  having  been 
made  to  ''Augustus  E.  Bass,  and  the  heirH 
and  representatives  <rf  Job  Bass,  deceased, " 
and  no  further  action  has  been  taken  by 
that  conrt. 

(S)  That  no  purchase  money  was  paid 
on  the  bid,  nor  was  it  intended  by  those 
making  it,  or  interested  therein,  that  any 
payment  In  cash  should  be  made,  or  that 
any  payment  of  the  bid  should  be  made 
other  than  crediting  the  amount  bid  as 
cash  upon  the  aliased  dehtforthe  payment 
of  which  the  sale  was  made;  it  being,  ac- 
cording to  the  statement  of  the  bill, Imma- 
terial to  the  parties  making  the  bid,  or  In- 
terested therein,  whether  the  bid  so  re- 
ported, and  the  sale  thereon,  were  con- 
firmed by  the  court  to  the  trust  company, 
by  whom  the  bid  was  really  made,  through 
its  agent,  Lockwood,  or  to  said  A.  E.  Bass, 
and  the  heirs  and  represraitatlves  ol  Job 
Bass;  the  reason  of  such  Immateriality  or 
Indifference  on  this  point  being  that  by  the 
operation  of  the  warranties  In  the  deed  to 
Sanderson,  and  that  from  Sanderson,  the 
deed  of  the  county  court  commissioner  ex- 
ecuting the  sale  would  Inuro  exclusively  to 
the  trust  company,  whether  the  sale  was 
confirmed  to  such  company  or  to  those 
whom  the  commissioner  had  reported  as 
purchasing.  That  the  whole  purpose  un- 
derlying the  application  by  Deans  lor  ad- 
ministration, and  the  proceedings  had  by 
him  to  effect  a  sale  of  the  lot,  will  be  ac- 
complished, and  complainants  defrauded, 
by  having  the  amount  of  the  bid  credited 
on  or  applied  to  the  parties  In  whose  name 
It  Is  reported  as  having  been  made. 

If  the  trust  company  was  the  holder  of 
a  valid  claim  against  the  estate  of  Fore- 
man, there  was  nothing  Improper  In  its 
procuring  the  appointment  of  an  adminis- 
trator de  bonis  non  to  take  possession  of 
and  administer  any  unad ministered  prop- 
erty of  the  estate,  which  Bt&tas  the  bill  gives 
tothlslotS.  Thattbecompany**pi'Ocured'* 
Deans  to  sue  outlettera.andtomakeappl|. 
cation  for  the  order  of  sale  to  pay  the  al- 
legi^d  debt,  does  not,  considering  how  it  is 
alleged,  lmput«4  anj'  illegal  conduct  to  the 
company  or  Deans,  but  If,  when  he  w<m 
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applTlDf?  {or  such  order,  he  was  the  attor- 
ney of  the  company,  or  Its  commlesloner, 
OB  racb,  for  the  enforcement  of  this  claim 
against  the  estate,  or  to  procure  its  pay- 
ment out  of  the  lot,  or  to  obtain  title  to 
the  lot  throuiirh  the  means  of  a  sale  based 
on  the  claim  as  a  subsisting  Indebtedness 
u(  the  eiitHte,  the  duties  of  such  ndatlon 
and  those  of  administrator  were,  to  say 
the  least,  incompatible  with  each  other; 
and,  ff  snch  relation  to  the  company  Is  nei- 
tlier  expressly  nor  Impliedly  assented  to  by 
the  heirs,  they  onifht  not  tf)  be  bonnd  by 
his  action  In  reftardtothe-snle.  "If,"  says 
this  court  in  Knox  v.  Spratt,  19  Fla.  817, 
fi38,  "the  administrator  hero  Is  the  at- 
torn^ of  tiie  creditors,  he  has  assamed  a 
position  of  hostility  to  the  heirs.  Xf  he  r^ 
resents  the  debt,  it  la  his  duty  not  to  con- 
test it,  which  It  Is  his  duty  to  the  heir  to 
do  II  there  Is  l^al  ground  for  so  doing. " 
That  it  would  be  a  good  ground  for  re- 
moval from  the  administratorship,  in  the 
proper  form,  can  hardly  be  doubted.  Id.; 
Eljping  V.  Robinson.  21  Fla.  38. 

Bat  what  is  the  real  atatua  oi  complain- 
ants, as  shown  by  their  bill  to  this  sale? 
They  expressly  state  that  thev  are  willing 
that  the  sale  made  by  Drlggs  should  stand, 
provided  the  trust  company,  or  parties  In 
whose  name  the  bid  Is  reported  as  having 
been  made,  pay  Into  this  court,  (/.  e.,  the 
circuit  court  of  Puval  county,  sitting  in 
chancety,)  to  be  distributed  to  those  enti- 
tled thereto,  the  purchase  money  so  bid, 
and  they  off^  to  ratify  the  sale  upon  such 
I)ayment  being  made  of  the  purchase  mon- 
ey, tu  be  disposed  of  by  the  order  of  the 
court.  The  prayer  of  the  bill  on  this  point 
is  that  the  tmst  company  or  Knux.  Its 
commissioner,  pay  Into  the  circuit  court 
the  snui  ol  918,000,  bid  lor  lot  8,  to  be  dls- 
IKMted  of  by  th«*  cotu^.  or,  falling  therein, 
that  the  sale  be  set  aside,  and  declared  of 
no  effect. 

If  the  sale  Is  voidable  because  of  the  in- 
validity of  the  Indebtedness  upon  which  it 
Is  based,  it  must  be  avoided  altogether, 
and  as  to  all  parties,  In  so  far  as  any  ac- 
tion of  the  court  is  conconed.  An  Invalid 
proceeding  for  the  sale  of  real  estate  to  pay 
debts  cannot  be  declared  Told  or  set  aside 
because  of  the  Invalidity  in  the  allied  in- 
debtedness, the  creditor  being  the  pur- 
chaser, and  yet  held,  as  against  the  pur- 
chaser's will,  to  be  a  valid  sale  for  the 
purfjueee  of  division  among  the  heirs  of  the 
estate,  particularly  In  a  case  where  actual 
(rand  Is  not  chuged.  Knox  v.  Spratt,  19 
Fla.  8^.  We  haveheld  that  It  Isnotvolda- 
ble  by  reason  of  lUegallly  In  the  Bass 
claim,  or,  in  other  words,  that  the  bill 
dues  not  show  the  claim  to  have  been  In- 
valid. This  being  so,  the  conclusion  is 
that  the  heirs  have  not,  by  their  own 
showing,  suffered  any  Injury  on  this  score 
from  the  relation  alleged  to  have  been  sus- 
tained by  Deans  to  the  trust  company.  It 
is  also  clear,  from  the  above  proposition 
and  prayer  of  the  bill,  that  the  complain- 
ants are  satisfied  with  the  amount  for 
which  the  property  has  been  sold ,  and  they 
have  not  suffered  from  the  sale  actually 
made  by  the  commissioner.  The  claims 
far  which  the  sale  waa  made  not  having 
been  Hhown  to  be  illegal,  and  the  sale  hav- 
ing been  made  for  an  amount  satisfactory, 
V.  7so.no.  5— 12 


It  is  apparent  that  the  hdra,  even  If  they 
have  any  Interest  In  the  estate,  have  not 
been  Injured  by  the  proceedings  up  to  thifr 
point. 

Theblll  doesnotln  the  above  paragraphSr 
numbered  2  and  8,  or  elsewhere,  Inform  u» 
that  the  company  orits  commissioner  waa 
not  anthorised  by" Augustus  E.  Bass,  and 
theheinand  representatives  of  Job  Bass." 
to  bid  Inth^  name,  although  it  says  that 
the  bid  was  really  made  by  the  company 
through  Its  agent,  Lockwood.  The  par- 
chasers  shown  by  the  commissioner's  re- 
port are  the  Basses.  We  will  not  assume 
that  the  party  actually  making  the  bid  was 
not  authorised  to  do  so.  If  those  really 
making  the  bid  comply  with  it,  and  take 
the  titles  In  the  names  of  the  Basses,  it  is 
a  matter  of  no  concern  to  the  heirs,  or  any 
other  third  parties,  whether  the  Basses 
authorized  the  bid  or  not. 

Of  the  allegations  as  to  the  intentions  of 
those  making  the  bid,  or  interested  there- 
in, not  to  make  any  payment  therein  oth- 
er than  a  credit  ol  the  amount  thereof  on 
the  Bass  claim,  it  Is  only  necessary  to  say 
that  we  do  not  regard  them  snfflclmt  of 
themselves  to  Justify  Interference  on  the 
part  of  a  court  of  equity.  As  the  order  of 
sale  has  not  "otherwise  directed,"  the  sale 
was  In  law,  and  must  be  assumed  to  have 
been  In  fact,  made  **  lor  cash, "  (section  40, 
p.  87,  McClel.  Dig.,)  and  of  course  the  com- 
missioner will,  if  thesaleshall  beconflrmed 
by  the  county  court,  not  deliver  any  deed  to 
the  purchaser  except  upon  the  order  of  the 
county  court  directing  It  to  be  done  upon 
the  purchasers'  compliance  with  the  terms 
of  the  sale,  (section  48,  pp.  89,  00,  McClel. 
Dig.)  The  funds  arising  from  the  sale,  says 
the  statute,  (section  48,  p.  90,)  shall  be  de- 
livered by  the  commissioner  to  the  admin- 
istrator, upon  the  order  of  the  court,  after 
the  administrator  has  given  the  "bond 
with  good  security,  to  be  approved  by  the 
court,"  required,  the  condition  of  which 
bond  is  (sect]on40,p.  87)  for  the  faithful  ap- 
plication of  the  money  to  the  payment  of 
the  debts  and  charges.  It  is  not  to  be  as- 
sumed that  ^ther  the  county  court  or  the 
commissioner  will  violate  the  duties  Im- 
posed by  the  statute,  nor  is  that  court 
without  power  to  require  obedience  to  Its 
lawful  orders. 

Our  conclusion  Is  that  the  bill  fails  to 
make  a  case  against  Deans,  or  any  one 
connected  with  the  sale  of  lot  No.  8,  under 
the  order  of  the  county  court. 

5.  It  Is  contended  In  behalf  of  Sander- 
son's admlnistratora  that  the  fa^rs  of 
Foreman  hare  no  right  to  sne  for  lot  No. 
7,  but  that  if  the  bill  shows  a  right  of  ac- 
tion in  any  one  it  Is  In  Deans  as  adminis- 
trator de  bonis  non,  because  the  lot  is  an 
nnadmlnistered  asset  of  Foremtui's  estate. 
The  authoritiesclted  bycounsel  in  support 
of  this  position  are:  2  Williams,  Ex'rs, 
986,  1002;  Cubbldge  v.  Boatwright.  1  Russ. 
649:  Fomlquet  v.  Forstall,  84  Miss.  87; 
Cochran  v.  Thompson,  18  Tex.  6^;  Swink 
V.  Snodgrass,  17  Ala.  668. 

It  is  said  in  the  first  of  thecltatlons:  "If 
the  original  executoror administrator  has 
fraudulently  aliened  the  assets  for  hln  own 
use  in  collusion  with  the  vendee,  such  as- 
sets will  be  considered  In  equity  as  unad- 
minlstered,  and  will  censeqiwn^tly  pass  as 
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rach  to  the  administrator  boota  non, " 
2  Wimams,  Ez'ra,  986. 

InCubbidge  v.  Boatwright,  the  testatrix, 
Mrs.  Cubbldffe,  directed  by  her  will  that 
certain  property,  IndudlDg  a  leas^old. 
Bhoald  hesoid.andtheproeeedapald  to  her 
lour  children,  share  and  share  alike.  Uor 
administrator  com  testawento,  HlKglnaoa, 
a  son-in-law,  possessed  himself  of  the  prop- 
erty, and  asstgaed  the  leasehold  to  H. 
upon  trust  to  secure  an  annuity  which  H. 
had  granted  to  B.,  the  consideration  for 
the  annuity  belDg  £250,  which  B.  had  ad- 
vanced to  H.  confessedly  for  the  private 
use  of  the  latter,  and  not  for  the  purposes 
of  the  testatiix's  will.  The  trust-deed  re- 
cited that  thelease  and  leasehold  premises 
had.  with  the  consent  of  the  other  legatees, 
been  valued  to  H.  at  £570,  and  that  he  had 
duly  paid  to  them  their  several  shares  of 
that  sum;  but  there  was  no  proof  of  this, 
or  of  any  other  arrangemeDt  authorizing 
H.  to  deal  with  the  leasehold  as  his  own 
property.  H.  died,  and  his  executrix  sold 
the  leas^old  at  auction,  B.  becoming  the 

Eurchaser,  and  the  £260  was  credited  on 
Is  bid.  Shortly  after  B.  sold  to  Bayfield, 
and  afterwards  the  admlnlstratrtx  de 
bonis  noil  of  Mrs.  Cubbldge  filed  a  bill,  and 
had  the  sales  set  aside,  and  recovered  the 
leasehold.  "If  Hlgginson,"  says  the  mas- 
ter of  the  rolls,  "iu  his  character  of  execu- 
tor, had  sold  the  property  to  Boatwright, 
and  Boatwright  had  been  Ignorant  of  the 
real  nature  of  the  transaction,  the  sale 
could  not  have  been  set  aside.  But  It  is 
clear  that  this  leasehold,  at  the  time  when 
the  grant  of  the  annuity  took  place,  was 
vested  in  HlgginBon  only  qua  administra- 
tor, and  that  the  grant  of  l^e  annuity  to 
Boatwright,  and  the  assignment  In  order 
to  secure  the  annuity,  were  not  acts  done 
by  htm  in  bis  character  of  administrator, 
or  in  the  course  of  the  administration  of 
theassets.  Upon  Higgtnson's death,  there- 
fore, no  portion  of  this  leasehold  interest 
passed  to  his  executrix,  but,  being  still  as- 
sets unadmlnlstered,  It  passed  to  the  ad- 
ministratrix de  boBiB  BOB  of  tiie  original 
testatrix;  and  she  Is  entitled  to  recoTer 
pOBsessIon  of  it  for  the  purpose  of  due  ad- 
ministration." In  Forniquet  v.  Foratall, 
the  administrator  had  land  bid  off  at  a 
probate  sale  In  the  name  of  his  brother-in- 
law,  nominally,  but  In  truth  for  himself. 
Subsequently  he  was  removed  as  adminis- 
trator, and  the  administrator  de  bonis 
BOB  filed  a  hill  to  set  aside  the  sale  and  re- 
cover the  land.  In  Cochran  v.  Thompson, 
an  administrator  de  bonis  bob,  Cochran, 
offered  real  property  of  the  Intestate, 
Smith,  for  sale  In  pursuance  of  an  order  of 
the  probate  court,  which  he  had  obtained, 
and  then  proceeded  to  sell,  having  previous- 
ly entered  into  a  fraudulent  contract  with 
Shannon,  by  the  terms  of  which  Shannon 
was  to  buy  In  the  land  for  cash,  and  re- 
convey  two-thirds  of  It  to  Cochran,  which 
he  did.  Afterwards,  Cochran  died,  and 
Thompson  waa  appointed  administrator 
de  bonis  nan  of  Smith,  and  as  such  recov- 
ered the  land  of  Cochran's  administrators. 
Swink  V.  Snodgrass  was  an  action  of  det- 
inue, and  the  sale  was  held  to  be  a  pro- 
tense  and  a  fraud;  and  the  doctrine  of  the 
case  to  that  H  an  admlulstrator  fraudu- 
lently dtopote  of  assets  to  one  cognisant 


of  the  fact  that  he  is  acting  In  violation  of 
his  trust  the  sale  Is  void,  and  an  adknlnis- 
trator  de  bonis  bob  may  recover  them. 

Upon  these  aathoritlefl,  It  Is  apparent 
that  collusion  betwem  the  administrator 
and  ostensible  purchaser  la  an  essential 
element  to  deprive  the  sale  of  its  effect  a« 
an  administration,  and  leave  the  asset  un- 
admlnlstered, and  subject  to  the  power  erf 
the  administrator  de  bonis  bob.  We  do 
not  think  that  lot  No.  7  is  shown  by  the 
pleadings  to  have  been  dealt  with  by  San- 
derson simply  as  his  Individual  property, 
and  not  as  administrator,  or  fraudulently. 
His  conveyuM»  of  it  was  pursuuit  to  a 
probate  sale  made  by  a  former  adminis- 
trator, and  there  to  not  enough  to  show 
fraudulent  collusion  between  the  vmdeeB 
and  himself  as  to  It.  The  fact  that  he  was 
an  admlntotrator  de  boBis  non  did  not 
preclude  hto  consummating  the  sale  made 
by  his  predecessor  In  the  administration, 
under  the  legtolatlon  then  in  force  as  to 
such  sales.  Frecm.  Jnd.  Sales,  (46;  Orld- 
ley  v.PhUllpe,  5  Kan.  849;  Baker  v.Brads- 
by,  28  ni.  682.  The  allegations  of  his  de- 
sire to  possess  himself  of  the  property,  and 
that  his  deed  of  conveyance,  and  the  deed 
back  to  bim,  were  one  transaction,  are 
not  sufficient  to  charge  that  the  grantees 
did  not  take  It  under  the  probate  sale,  or 
Impute  to  them  dther  complicity  la  or 
knowledge  of  any  Improper  purpose  on 
his  part.  Thto  being  so,  we  do  not  think 
it  can  be  said  that  lot  No.  7  has  nott>een 
administered  upon,  in  the  sense  that  will 
I>ermit  the  administrator  de  bonis  bob  to 
recover  it.  Where  fraud  is  relied  upon.  It 
should  bo  clearly  shown  by  the  avermeuta 
of  the  pleading.  Prraldent  v.  Qrotf,  14 
Serg.  ft  R.  181,184;  Howard  v.  Rallruad 
Co.,  24  Fla.  560,6  South.  Kep.  356;  Wort- 
man  v.  Skinner,  12  N.  J.  Eq.  858;  Bertlne 
V.  Varian,  1  £dw.  Ch.  348;  Johnson  v. 
Johnson,  5  Ala.  90. 

There  is,  as  to  lot  No.  7,  a  fatal  detect 
In  the  parties  defendant  to  this  bill.  Ui>- 
on  the  face  of  the  bill,  the  title  to  the 
lot  was  in  Sanderson  Individually  at  the 
time  of  hto  death,  and  then  it  descended 
to  his  heirs ;  and  they  are  entitled  to  their 
day  in  court  to  defend  It  against  those 
seeking  to  set  aside  the  conveyance  by 
which  he  acquired  title.  Sloan  v.  Sloan, 
21  Fla.  58l>;  Whitlock  v.  Willard.  18  Fla. 
166;  Alston  v.  Bowles,  13  Fla.  110;  Betton 
V.  Williams,  4  Fla.  11.  Conveyances  of  the 
character  of  these  are  not  void,  but,  under 
certain  circumstances,  are  voidable.  Price 
v.  Winter.  16  Fla.  109;  Jennison  v.  Hap- 
good,  7  Pick.  1.  The  decisions  in  Sanchez 
V.  Hart,  17  Fla.  507 ;  Doyle  v.  Wade,  23  Fla, 
90,  1  South.  Rep.  616;  Merritt  v.  Daffln.  24 
Fla.  320,  4  South.  Rep.  806,  do  not  dispense 
with  the  heirs  as  necessary  parties  in  cases 
of  the  kind  before  us,  and  are  not  inconsist- 
ent with  those  relied  upon,  and  prsvlously 
cited.  In  Sanchei  v.  Hart  It  to  held  that 
an  administrator  has  the  right  of  entry 
Into  the  possession  of  real  estate  of  his  In- 
testate, and  can  maintain  ejectment;  that 
his  right  to  recover  follows  hto  right  to 
rents  and  profits,  and  because  lands  are 
assets  In  his  hands  with  a  power  to  col- 
lect the  same ;  and  the  basis  of  his  action 
is  the  title  ot  his  Intestate.  In  Boyle  v. 
Wade  the  court  held  that  where  there  la 
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an  admtnlBtrator  on  the  estate  of  a  dece- 
dent, and  the  estate  nnaettled,  tbe  lieiro  ol 
the  decedent  cannot  maintain  ejectment 
to  recover  poaaeeslon  of  hlB  real  estate, 
bat  the  admlniatrator  is  the  properparty. 
He,  and  not  the  heln,  la  entitled  to  tbe 
pooacoolon  and  rents  and  profits  ol  tbe 
real  estate  until  be  has  administered  up- 
on it.  Merritt  v.  Daffin  decides  that  an 
administrator  holdlni?  the  real  eatateot  bis 
Intestate  as  assets  is,  under  the  law  of  this 
state,  tbe  only  necessaiy  party  to  a  nult 
to  foreclose  a  mortt^af^  made  by  tbe  in- 
testate;  and  the  heir,  though  not  a  party, 
fs  eonclnded  by  a  decree  of  foreclosure,  and 
a  sale  thereon.  In  each  of  these  three 
cases  it  is  apparent  that  theland  is  for  the 
purposes  of  .the  decision  conceded  to  be 
assets  of  the  intestate,  and  the  sole  Ques- 
tion Is  the  powers  which  onr  statutes 
have  clothed  an  administrator  with  as  to 
real  estate  considered  as  assets.  In  the 
case  before  us,  the  complainants  are  not 
seeklnff  to  alltet  real  estate  which  is  con- 
ceded to  be  aasets  of  Foranan's  estate,  or 
to  reach  it  as  assets  of  Sanderson's  estate, 
but  to  have  it  declared  assets  or  property 
of  Foreman'eestate  in  tbe  hands  of  Sander- 
son's administrators.  Neither  the  statutes 
nor  tbedecislons  Justify  us  in  extending  the 
doctrine  dispenalng  with  the  heirs  or  ex- 
tmdfns  tbe  powers  of  an  administrator 
over  the  title  thus  far.  In  tact,  the  decis- 
ions first  cited  In  this  paragraph  forbid  It. 
In  Sloan  v.  Sloan  tbe  devisees  of  Hall  were 
subsequently  and  properly  made  parties. 
Even  in  a  case  of  doubt,  it  Is  proper  to 
have  before  tbe  court  those  In  whom  the 
statute  places  the  title.  The  position  of. 
the  administrators  with  refmnee  to  com- 
plalnantfl  and  Sanderson's  hrirs,  as  claim- 
ants  of  this  lot  7,  make  it  essential  that 
the  heirs,  as  w^l  as  the  complainants, 
should  be  before  the  court  to  protect  their 
respective  Interests. 

6.  At  this  point  It  is  properto  notice  tbe 
averments  of  the  bill  as  to  the  "fands  In 
New  York"  which  Sanderson  Is  charged. 
with  having  possessed  hloMeU  of.  It  ts 
said  ill  one  uace  that  Sanderson  possessed 
himself  of  uiera,  and  the  amount  of  tbem 
is  averred,  upon  Information  and  belief,  to 
have  been  several  thousand  dollars.  The 
only  other  averment  concerning  these 
funds  is  that  which  charges  that  Sander- 
son's administrators  have  made  no  settle- 
ment ot  hie  administration  of  Foreman's 
estate,  nor  say  payment  or  distribution, 
(4ther  partial  or  final,  to  those  interested 
therein,  on  account  thereof,  but  his  ad- 
ministration Is  wholly  nnsettled. 

Sanderson's  administrators  contend  that 
Deans,  as  tbe  successor  to  Sanderson  in 
the  administration,  Is  alone  entitled  to 
recover  these  funds.  Unless  the  funds  con- 
tinue in  the  same  form  they  were  in  when 
Foreman  died,  an  administrator  cfe  bonis 
aon  cannot  recover  them.  Gr^ory  v. 
Harrison,  and  other  authorities,  in/hs. 
While  It  is  true  that  the  bill  doesnot  show 
that  these  funds  do  thus  remain  in  specie, 
it  is  very  clear  that  It  does  not  show  that 
Sanderson  has  applied  them,  or  that  he 
misapplied  tbem,  or  that  they  ever  came 
to  the  hands  of  his  administrators.  The 
fact  that  they  or  Sanderson  did  not  pay 
them  to  the  complainants,  or  those  they 
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claim  under,  which  the  expression  "  pay- 
ment or  distribution  to  those  interested 
therein"  clearly  means,  does  not,  under 
the  case  made  by  the  bill,  charge  either  a 
devastavit  against  Sanderson,  or  show  a 
right  of  action  in  any  distributees  of  Fore* 
man,orthe  administrator  of  any  deceased 
distributee;  for  nowhere  in  the  bill  Hoea  It 
appear,  when  we  consider  the  insufficiency 
of  the  allegations  assailing  tbe  validity 
ot  the  Base  claim,  that  the  estate  is  solv- 
ent.  Stephens  v.  Frost, 2  Younge  &  C.2U7. 

In  connection  with  these  "funds  In  New 
York,"  or  any  other  claim  against  Sander* 
son  arising  out  of  any  personal  property 
of  the  estate  of  Foreman  which  be  may 
have  misappropriated,  It  la  proper  tor  us 
to  remark  here  that  an  administrator  or 
the  executor,  It  there  be  such  of  any  dis- 
tributee of  Foreman  Inheriting  from  him, 
and  who  has  since  died,  is  the  proper  and 
only  proper  person  to  sue.  The  husband 
and  children  of  the  sisters  of  Foreman  are 
Improperly  complainants  to  ihia  bill,  and 
cannot  maintain  the  suit  as  to  any  cause 
of  action  growing  out  ot  personalty.  Mc- 
Hardy  v.  McHardy,  7  Fla.  301,308;  Alston 
V.  Bowles,  13  Fla.  110;  Teague  v.  Corbitt, 
supra;  Barb.  Parties,  398,399;  Clauon  v. 
Lawreace.S  Edw.  Ch.  48;  Jenkins  v.  Frey- 
er,  4  Paige,  46. 

7.  The  question  of  multifariousness  Is 
now  to  be  considered.  The  bill  does  not 
make  a  proper  case  for  equitable  relief 
against  any  of  the  defendants,  and  tbe  or- 
ders overruling  tbe  demurreis  must  be  set 
aside,  and  all  subsequent  orders  will  neces- 
sarily fall  with  them;  yet,  as  It  may  be 
amended,  and  new  parties  made.  It  Is 
proper  we  should  express  ourselTes  on  the 
subject  of  multifariousness. 

It  is  true,  as  a  matter  of  law,  that  San- 
derson, as  administrator  <fe  bonis  dob,  1b 
not  responsible  tor  anything  administered 
by  Mrs.  Foreman,  and  likewise  Deans  Is 
not  liable  for  whatever  may  have  been  ad- 
ministered by  Sanderson.  Deans  has  no 
rightof  action  against  Sanderson'sadmln- 
tstrators  for  any  alleged  devastavit  of 
Sanderson;  for,  though  the  statute  of 
February  19,  1870,  (chapter  1733.  §$  80-W, 
p.  98  et  seq.,  McClel.  Dig. , )  gives  powen  and 
rigbtsol  action  notexlstiugatthecommon 
law  to  administrators  de  bouis  Don,  as 
against  executors  or  administrators  who 
may  have  been  removed  by  tbe  court  for 
cause,  these  provisions  do  not  extend  to 
the  case  of  a  delinquent  deceased  executor 
or  administrator  who  has  not  been  thus 
removed.  The  duty  ot  an  administrator 
de  boaia  DOtt  is  to  administer  upon  what- 
ever ot  the  estate  of  the  intestate  remains 
m  specie,  and  has  not  been  administered 
upon  by  his  predecessors.  Gregory  v. 
Harrison,  4  Fla.  56;  Beall  v.  New  Mexico, 
Id  Wall.  585;  Appeal  of  American  Board  of 
Commisalonei-s,  27  Conn.  844;  1  Williams, 
Ex'rs.  604,  note  b\  Blves  v.  Patty,  43  Miss. 
338;  Wankford  v.  Wankford,  1  Salk.  306; 
Dement  v.  Heth,  45  Miss.  388;  Catberwood 
V.  Chabaud,  1  Bam.  &  C.  150;  Carrick  t. 
Carrick,  23  N.  J.  Eq.864:  BeH  v.  Speight,  11 
Humph.  451. 

Deans  Is  not,  nor  are  his  sureties,  Inter- 
ested In  the  case  presented  by  the  bill 
acaluBt  the  administrators  ot  Sanderson. 

In  view  ot  the  all^atlons  of  the  bill,  the 
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Elljah  Base  estate  claim  Is  the  only  one  as- 
serted against  Foreman's  estate;  and.lt  it 
be  a  fact  that  this  claim  Is  not  a  subsistlne 
debt,  there  is  nothing  in  the  way  of  the 
complainants' enjoying  their  light  to  what- 
ever assets  or  property  there  may  be  of 
Foreman,  the  only  property  of  which  the 
bill  gives  ns  notice  being  lots  Nos.  7  and  8, 
of  block  81,  In  Jacksonville,  andthe  alleged 
liability  of  Sanderson's  administrators 
growing  out  of  his  administration  de  bo- 
nis non.  On  the  other  hand,  if  this  Is  a 
valid  indebtedness,  whatever  estate  there 
may  be  of  Foreman  Is  applicable  to  its 
payment  before  any  of  the  complainants 
can  receive  anything  as  heirs  or  distrib- 
utees. Upon  the  case  as  made  by  the  bill, 
considered  thus  far,  we  have  before  us  as 
complafnants  the  heirs  and  distributees, 
and  administrator  de  bonis  non,  and  the 
only  alleged  creditor  of  the  estate.  There 
Is  no  doubt  but  that  relief  to  which  com- 
plainants may  be  eutltled  against  Deans 
and  the  trust  company  and  Its  commis- 
Hioner  could  beobtalnetl  in  aseparatesuit ; 
and  yet  a  suit  against  Sanderson's  admin- 
istrators without  the  trust  company,  as 
the  owner  of  the  Bass  claim,  as  a  party, 
or  without  some  adjudication  upon  the 
validity  of  this  claim,  would  not  be  effect- 
ual to  settle  the  complainants'  rights  to 
Foreman's  estate  as  against  this  claim. 
AgaJn,  relief  In  which  Sanderson's  admin- 
istrators are  concerned  is  asked  as  to  lot 
8  by  the  prayer  to  set  aside  the  convey- 
ance of  It  by  their  intestate  as  adminis- 
trator de  bonis  non. 
As  a  creditor  of  Foreman,  the  trust  com- 

8 any  has  an  interest  In  his  estate.  If  it  be 
Aat  the  sale  of  lot  7  to  pay  this  claim,  and 
the  purchase  of  the  lot  by  the  former  own- 
ers of  the  claim,  and  the  conveyance  to 
them,  and  the  subsequent  reconveyance  by 
them  to  Sandersou  with  coven  ants  of  war- 
ranty will  preclude  an  assertion,  as  against 
such  lot.  of  the  balance  of  the  claim  now 
held  by  the  trust  company,  still,  upon  the 
face  of  the  bill  and  the  demurrer  under 
consideration,  there  Is  nothing  to  cut  off 
the  claim,  if  it  Is  valid,  from  a  satisfaction 
out  of  lot  No.  8,  and  whatever  may  be 
found  to  be  due  by  Sanderson's  adminis- 
trators. Lot  No.  8  cannot  be  regarded,  In 
the  light  of  this  record,  as  having  been  sold, 
or  ottered  for  sale,  by  the  administratrix 
at  the  sale  of  October^  1856;  and  not  only 
Is  this  true,  but  the  demurrer  admits  that 
the  trust  company,  notwithstanding  the 
conveyance  of  the  lot  to  It  by  Sanderson, 
has  surrendered  It  to  Deans  as  adminis- 
trator, and  that  he  was,  at  the  filing  of  the 
bin,  holding  and  administering  upon  It  as 
assets  of  Foreman's  estate. 

The  trust  company,  then,  has  an  inter- 
est In  the  entire  case  made  by  the  bill,  and 
is  a  necessar}'  party  to  It.  Though  Deans, 
as  administrator  deboala  non,  has  not  any 
Interest  In  the  liability  of  Sanderson's  ad- 
minlatrators,  yet  we  do  not  think  thatthls 
would  render  a  good  bill  multifarious  as 
to  him  and  his  sureties. 

It  is  not  necessary,  to  overcome  the  ob- 
jection of  multltariousness,  that  all  the 
parties  should  have  an  Interest  in  all  the 
matters  contained  In  the  suit.  The  objec- 
tion will  be  defeated  It  It  appearsthateach 
party  has  an  Interest  in  some  matters  In 


the  suit,  and  they  are  connected  with  the 
others.  Story,  Eq.  PI.  (Hedf.  8th  Ed.)  §§ 
271a,  27fi»,-  Parr  ?.  Attorney  Generid,  8Clark 
Sc.  P.  403,  433;  Attorney  General  v.  Mayor, 
4  Mylne  &  C.  17;  Worthy  v.  Johnson,  8  Ga. 
236;  WarthenT.  Brantley,  5  Oa.  571;  Wells 
V.  Strange,  Id.  83;  Gampb^  v.  Mackay. 
1  Mylne  ft  C.  608 ;  Attorney  Qeneral  v.  Gra^ 
dock,  3  Mylne  &  C.  86;  Lewis  Edmund, 
6  Sim.  251.  The  Inquiry  Is  not  whether 
each  defendant  Is  connected  with  every 
branch  of  the  case,  but  whether  the  bill 
seeks  relief  In  respect  to  matters  separate 
and  distinct  In  their  natures.  If  theobject 
of  the  suit  Is  single,  yet  different  persons 
have  separate InterestB In  distinct  queetions 
arising  out  of  that  single  object.  It  neces- 
sarily follows  that  sudh  different  persons 
must  be  brought  before  tiie  court,  in  order 
that  the  suit  may  conclude  the  whole  sub- 
ject. Danlell,  Ch.  Pr.  886;  Story,  Eq.  PI. 
H  684,  688a;  Hayden  v.  Thrasher,  18  Fla^ 
7w.  In  Attorn^  General  v.  Cradock,  su- 
pra. It  is  observed :  The  object  ot  the  rule 
against  mnltlfarlousnem  is  to  protect  a 
defendant  from  unnecessary  expense;  but 
it  would  be  a  great  perversion  of  that  rule 
If  it  were  to  impose  upon  the  plalntiUs,  and 
all  the  other  defraidants,  tiu  ezpMise  of 
two  suits  Instead  ot  one. 

It  seems  to  os,  after  a  careful  considera- 
tion of  the  character  of  this  case,  and  of 
the  authorities  upon  the  subject  of  moltU 
fariousness,  that  the  matters  sought  to  he 
presented  may  be  more  advantageously 
disposed  of  In  one  suit  than  In  two.  They 
can  all  be  definitely  settled  In  one  suit,  and 
it  Is  not  clear  that  they  could  be  In  two 
suits,  to  each  ot  which  both  the  trustcom- 
pany,  Deana.  as  administrator,  and  San- 
derson's administrators,  were  not  parties. 
Equity  is  opposed  to  a  multiplicity  of  suite. 
Story,  Eq.  PI.  S  287.  The  general  object  or 
purpose  of  this  suit  Is  the  settlement  of  the 
estate  of  the  complainants'  ancestor,  and 
It  can  be  effected  more  conveniently  and 
satisfactorily  In  one  suit  than  in  more. 

The  orders  overruling  the  demurrers  are 
reversed,  and  the  case  wUl  be  remanded 
for  proceedings  not  hiconristent  with  this 
opinion. 


Statb  axraf.  Lechb,  District  Attorney, 

FOWLAB. 

(Sbprnne  Couft  of  ixmliiono.  Kov.U,  1889.) 
Onms— Aonon  vo  Dsmnnini  Tetu— -AmAz. 

— MonOK  lO  DiSMIM. 

OIT  MOTION  TO  DUMIflS. 

I.  Section  S604,  Rev.  St,  making  appeals  In 
IntruBlon  into  office  cases  returnable  to  the  su- 

{ireme  court,  "  either  In  New  Orleans  or  at  one  of 
ts  sosBions  in  the  oountry, "  while  doabUess  mak- 
ing It  emlneotlj'  proper  to  make  vadix  appeals 
returnable  at  the  next  ensuing  session  of  this 
court,  contains  no  poslUve  mandate  to  that  effeot, 
and  does  not  deatrov  the  Judge's  diacretion. 

8.  When  the  Judge  renders  hislndependent  or- 
der, making  the  appeal  returnable  at  a  certain 
place  "  acoordtog  to  law, "  this  tndioates  that  he 
considered  and  construed  the  law,  and,  if  he  com- 
mitted error,  It  oould  not  he  visited  on  appellaat, 
under  authorl^  of  Dellwood's  Case,  88  La.  Ann. 
122B. 

ON  HOTION  TO  BEC0K8IDBB. 

A  decree  overmllng  a  motion  to  dismiss  la 
Interloontory,  and  Is  revlsable  nntU  before  final 
adjudioa^m  on  the  merits  of  the  caw,  asd,  when 
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fmiiia«ninMoai,<aalMfMetBdtd.  Inniohavaiti 
tta  mtfoB  to  aiamlH  reriTM  M  na  nova. 

oir  HonoH  TO  Dismis. 

1.  Appeals  from  Judgments  looaaes,  under  tb« 
iBtnuioD  into  office  Mt,  must  be  made  retomaUe 
within  10  dagra  to  the  aapreme  oonrt  at  New 
leua,  or  at  oto  of  Its  oountry  sessions,  Immedlate- 
Ir  f<^owing  the  judgmeoL 

8.  An  appeal  taken  in  Joly,  returnable  to  the 
sapreme  court  at  Mew  Orleans  in  November,  on  the 
aaggeatlon  of  the  apDellaot,  Instead  of  October  at 
Shrevoport,  must  oe  dismissed.  The  rale  that 
whra  appeals  are  made  returnable  at  a  partlcnlar 
place,  and  on  a  particular  d^,  and  the  appellant 
suggests  improperly  the  one  or  the  other,  or  both, 
^ipfles  equally  to  civil  and  to  criminal  cases. 

3.  Where  the  appellant  suggests  neither  the 
place  nor  time,  and  the  judge  shows  by  an  ex- 
plicit act  that  be  exercised  alegsl  discretion ttyflx- 
log  tho  idooe  or  time,  or  both,  the  appellant  is  w- 
ttuad  to  proteoUoB,  bat  then  only. 
iSyliatm*  by  Che  Couit.) 

Appeal  from  district  court,  parish  olJel* 

ferson. 

H.  N.  Gautler,  fur  appellant.  Walter  H. 
Rogers,  Atty.  G«ii.,  for  r^ator. 

ON  HOTION  TO  DISHIBS. 

Fekner,  J.  The  motion  Is  macle  on  the 
groQDd  that  the  suit  Is  brought  nnder  the 
intrusion  Into  office  act,  and  involves  the 
right  to  office;  that  Jndgnient  therein 
was  rendered  In  Joly,  1888,  and  that,  on 
motlOD  ol  anwlluit,  the  appeal  taken  In 
the  same  month  was  made  returnable  to 
the  sapremecoart  In  New  Orleans,  whereas 
it  shonid  have  been  returnable  to  oar 
next  eneulnff  October  term  In  Shreveport. 
Section  2604,  Bev.  St..  provides  that  such 
appeals  shall  have  preference,  and  "shall 
be  made  returnable  to  the  supreme  court 
dther  In  New  Orieaus,  or  at  one  ctt  Its  ses- 
sions in  the  eonntry. "  SectionTol  Act46o( 
IftTO,  after  proTldins  the  trams  of  the  su- 
preme conrt  for  the  several  parishes,  and 
making  all  appeals  from  the  parish  of  Jef- 
ferson  returnable  at  New  Orleans,  sa^s 
that  appeals  In  cases  involving  the  right 
to  office  "shall  be  returnable  In  ten  days 
after  Judgment,"  without  fixing  the  place. 
In  support  of  the  motion  to  dismiss,  our 
dedslons  in  regard  tocrimlnal  appeals,  un- 
der section  4  of  act  80  of  1878.  are  invoked ; 
but  the  language  of  that  section  Is  very 
different  from  that  of  the  statutes  Just 
quoted.  It  provides  thatcriminal  appeals 
"shall  be  made  returnable  to  the  supreme 
court  within  ten  days,  wherever  the  court 
may  be  In  session  on  retnm-day. "  Under 
this  mandatory  language  we  held  that  ap- 
peals made  returnable  elsewhere  than  at 
the  ensuing  session,  by  appellant's  fault, 
should  be  dismissed.  State  v.  Cloud,  40 
La.  Ann.  618,  4  South.  Rep.  497;  State  v. 
Jenkins,  36  La.  Ann.  865;  State  v.  Lyon,  6 
South.  Rep.  722,  (this  day  decided. )  But 
the  l^al  provision  here  1b  not  similar. 
While,  perhaps,  the  spirit  of  the  law  sug- 
gests, and  would  make  It  eminently  prop- 
er, thjat  ^e  iudge  should  make  It  returna> 
ble  at  the  next  ensuing  session  of  this 
court,  yet  the  language  of  the  law  is  not 
mandatory  to  that  effect,  and  his  discre- 
tion is  not  destroyed.  Moreover.  In  this 
case  the  Judge  has  rendered  bis  own  order 
separate  and  apart  from  the  motion  ol  do- 
fendant.  making  the  appeal  **  returnable 
to  the  supreme  court,  according  to  law,  at 
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New  Orteans."  This  Indicates  that  the 
Judge  considered  and  construed  the  law, 
and  even  if  hecommltted  erroritcould  not 
be  visited  on  appellant,  under  the  author- 
ity of  Dell  wood's  Case,  88  Ia.  Ann.  1220. 
The  motion  to  dlsmlea  is  overruled. 

ON  HOTZON  TO  BB00N8TDBB. 

(Jan.  SO,  1890.) 

BxBUUDBS,  J.  In  an  informal  proceeding 
the  attorney  general,  considering  that  our 
previous  decree  herein,  overruling  the  mo- 
tion to  dismiss,  is  erroneous,  and  atill 
within  oui  control  for  correction,  suggests 
that  the  place  at  which  the  appeal  was 
made  returnable  was  suggested  by  the  de- 
fendant, and  that  the  Judge,  in  granting 
the  api>iBat,  merely  followed  the  Improper 
■uggration.  The  question,  ther^ore,  arities 
whether  it  Is  in  the  power  of  this  court, 
alter  it  has  denied  a  motion  to  dismiss,  to 
reconsider  its  ruling,  and.  If  found  erro- 
neous, such  ruling  can  be  rescinded.  Code 
Prac,  art.  637,  divides  judgments  Into 
Int^locutory  Judgments  and  final  Judg- 
ments. Interlocutory  Judgments  do  not 
decide  on  the  merits  of  the  case,  but  are 
pronounced  on  pr^Imlnary  matters  In  the 
course  of  the  proceedings,  while  defin- 
itive or  final  Judgments  are  such  as  de- 
cide all  the  points  In  controversy  betwem 
the  parties,  imd  have  the  force  of  ras  Jaiii- 
cata.  A  judgment  must  thra^ore  beinter- 
locutory  or  definitive.  If  It  is  not  the  one, 
it  must  be  the  other.  The  motion  to  dis- 
miss was  not  designed  to  obtain  a  jndg> 
ment  on  the  merits  of  thecontroversy,  but 
merdy  to  procure  a  ruling  on  a  prelimi- 
nary matter,  which  was  wfaetherthe  court 
would  or  not  entertain  Jurisdiction  over 
the  merits  ol  the  suit  for  a  reason  allied. 
The  Judgment  ol  this  court  upon  it  was 
not  a  final  Judgment,  deciding  all  the 
points  In  controversy  between  the  parties, 
and  having  the  force  of  res  Judicata.  If 
not  a  definitive  Judgment,  It  Is  an  Interloc- 
utory judgment,  and  as  such  Is  revlsable 
by  the  court  before  final  adjudication.  It 
has  been  settled  by  frequent  rulings  that 
where  a  conrt,  whether  of  original  or  ap< 
pellate  Jurisdiction,  discovers  that  an  or^ 
der  given  by  It  is  erroneous  It  may  Itself 
set  it  aside  without  any  formal  motion, 
H6n.DIg.830.(8;)  738,(0.)  This  is  so  true 
that  this  court  has.  In  a  number  of  cases, 
decided  that  applications  for  a  rehearing, 
where  motions  to  dismiss  appeals  had 
been  denied,  were  Irr^ular,  as  such  appli- 
cations could  be  made  only  where  final 
Judgments  had  been  rmdered.  Succession 
of  Edwards,  34  La.  Ann.  220,  and  other 
cases.  The  decree  herein  made  was  there- 
fore an  Interlocutory  Judgment,  and  as 
such  Is  revlsable  at  any  stage  previous  to 
d^nltive  judgment.  Heirs  of  Bumey  v. 
Ludellng.  41  La.  Ann.  627,  6  South.  Rep. 
248.  Such  Interlocutory  Judgment  would 
not  beaffected  by  tbelapseof  judicial  days, 
which  could  not  run  to  make  it  final,  as  to 
cases  of  definitive  Judgments.  It  remains, 
therefore,  within  the  control  of  the  court, 
which  can,  even  propria  znotu,  recall  It 
and  reconsider  the  motion,  and  it  is  Its  d  u- 
ty  to  avoid  it  where  erroneous.  It  Is  true 
that  the  ruling  was  concurred  in  unani- 
mously, but  bad  the  fact  of  suj^gestion^of 
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the  Improper  place  by  the  attomeiy  been 
more  clearly  presented  a  different  condo- 
sion  would  hare  been  reached. 

The  nextqaeetion  Is  whether  that  decree 
was  or  not  correctly  rendered.  A  refer- 
ence to  the  reasons  assigned  In  support  of 
It  shows  that  the  material  tact  on  which 
the  motion  was  based,  to  some  Important 
extent,  did  notf  ally  attract  the  attention  of 
the  court  so  as  to  Klve  It  the  slKnlflcant 
prominencewhlchwas  claimed  torlt.  That 
fact  was  that  the  retamplace,  namely,  New 
Orleans,  wassujargested  by  theappellant  In- 
stead of  Shreveport,  and  the  consequence 
urged  was  that,  as  the  appellant  had  mis- 
led the  iudfl^,  the  appeal  ousht  to  be  dts- 
missed.  We  consider  that  the  correctness 
of  the  opinion  and  decree  Is  questionable, 
and  that  the  same  Is  reTlsable.  It  is 
therefore  ordered  that  the  prerious  decree 
denying  the  motion  to  dismiss  be  rescind- 
ed, and  that  the  motion  be  reinstated  tor 
reconsideration. 

ON  MOTION  TO  DUICISB. 

(Jan.  20,1800.) 

Bbbuddbz,  G.  J.  The  attorn^  general 
mores  that  the  appeal  herein  be  dismissed, 
on  the  ground  that  it  was  made  returnable, 
at  the  Instance  of  the  appellant,  at  New  Or^ 
leans,  while  It  ought  to  hare  been  made 
retamable  at  Shreveport.  The  suit  was 
bronsht  ander  the  fntruiriun  Into  office  act, 
and  the  prayer  is  that  "there  be  Judgment 
In  fa7or  of  the  state,  decreeing  that  Au- 
gustus C.  Fowler  usurps,  intrudes  Into, 
and  unlawfully  holds  and  exerclstw,  theof- 
flce  of  coroner  of  the  parish  of  Jettemon, 
and  that  he  be  excluded  from  said  office, 
and  lor  general  rdl^. "  There  was  Judg- 
ment accordingly,  after  hearing,  which 
was  signed  on  ^  lltb  of  July,  1889,  the 
last  day  of  the  term  of  the  district  court 
in  the  parish  of  Jefferson.  On  the  same  day 
tbe  cast  defendant  moved  in  writing  "that 
a  soBpensive  appeal  be  granted  him  there- 
from to  the  supreme  court  of  this  state, 
returnable,  according  to  law,  at  New  Or- 
leans. "  The  district  Judge,  in  furtherance 
erf  the  motion,  made  the  following  order : 
"Let  a  suspensive  appeal  be  granted  the 
defendant  A.  C.  Fowler,  returnable  to  the 
supreme  court  of  the  state  of  Louisiana, 
according  to  law,  at  New  Orleans,  within 
ten  days,  on  bis  furnishing  bond,"  etc. 
The  supreme  court  was  not  In  session  at 
Mew  Orleans  on  the  11th  ot  J  uly,  and  held 
a  session  In  October  following  In  Stareve- 
port,  where  It  heard  and  determined  cases. 
The  transcript  of  appeal  was  tiled  In  the 
clerk's  office  at  New  Orleans,  and  the  mo- 
tion to  dlsmtss,  now  under  consideration, 
was  next  made. 

The  l^slatlon  on  the  subject  of  appeals 
In  cases  In  which  the  right  of  office  is  In- 
TOlved  dates  back  to  1S66,  receiving  atten- 
tion In  1868  and  in  1870.  See  Act  1866,  No. 
82,  §  13,  p.  154;  Act  1868,  No.  156.  §  12.  p. 
201 ;  Act  1870,  No.  45,  §  7,  p.  100.  The  spirit 
and  letter  of  those  several  acts  do  not  re- 
veal  or  Intimate  any  Intent  on  the  part  ol 
the  legislature  that  the  one  should  modify 
the  other,  and  show  that  they  well  may 
co-exlet.  Blended  and  construed  togeth- 
er, they  clearly  mean  that.  In  all  cases  un- 
der the  Intrusion  into  office  act,  appeals 


must  be  taken  within  10  days  to  the  sn- 

f>reme  court  at  New  Orleans,  or  at  one  of 
ts  sessions  In  the  country,  to  be  tried  by 
preference.  In  State  v.  Hall,  26  La.  Ann. 
68,  from  the  country,  in  which  the  appeal, 
allowed  within  lOdays after  Judgmmit  ren- 
dered In  September,  had  been  made  re- 
turnable In  New  Orleans  on  the  first  Mon- 
day In  November,  the  court  dismissed  the 
appeal,  considering  that  the  policy  of  the 
law  is  to  have  such  cases  determined  speed- 
ily, and  with  the  least  possible  delay,  and 
concluding  that  the  requirement  of  the  law 
must  beconstrued  strictly.  It  Isapparent 
that  the  law  not  only  requires  tbat  the 
appeal  be  made  returnable  within  10  days, 
but  also  that  It  be  made  returnable  to  the 
supreme  court  either  at  New  Orleans  or  at 
one  of  Its  sessions  in  thecountry,and  that 
it  be  tried  by  preference.  Surely  the  ob 
Ject  of  the  law,  which  is  to  oust  usurpers 
from  Invaded  public  offices  as  summarily 
as  legally  practicable,  would  begreatlyde- 
featetl  If  one,  declared  to  be  such  nsnrper, 
by  Judgment  signed  In  July,  could  make 
his  appeal  retumablein  November,  at  New 
Orleans.  He  would  thereby  maintain  him- 
self In  office  in  tbe  mean  time,  when  hia  ap- 
peal ought  to  have  been  made  returnable 
within  the  10  days  following  tbe  signature 
of  the  Judgment  previously  at  such  place 
at  which  the  supreme  court  would  next  be 
in  flesBlon.  It  has  been  repeatedly  held 
that  where  tbe  law  makes  appeals  retam- 
able In  a  particular  manner  as  to  time  and 
place,  and  the  appellantexpreesly  asks  that 
the  appeal  bemaderetumableinadlfferent 
manner,  suggesting,  for  instance,  an  im- 
proper place,  and  the  order  granting  the 
appeal  is  Inadvertently  rendered  In  accord 
with  tbe  prayer,  the  error  thus  committed 
by  the  court  is  Imputable  to  the  appellant, 
who. as  a  pmaltyformlslradlng  thejndge, 
will  be  ousted  from  his  appeal.  The  mle 
has  been  applied  equally  to  civil  and  to 
criminal  cases.  State  v.  Clinton,  27  La. 
Ann.  540;  Heard  v.  Patton,  Id.  542;  Woo- 
ton  V.  Le  Blanc,  82  La.  Ann.  692;  State  v. 
Jnmel,  85  La.  Ann.  980;  Same  v.  Baltze,  88 
La.  Ann.  542;  Same  v.  Cloud,  40  La.  Ann. 
618, 4  Sontii.  Bep.  407.  There  is  no  donbt 
that  In  the  latter  class  ot  eaees  tbe  Jadge 
Is  vested  with  a  certain  discretion  In  fixing 
a  different  place  for  the  return,  whrai  In  his 
opinion  such  a  change  will  conduce  to  a 
speedy  determination  of  the  appeal,  and 
there  Is  no  reason  why,  in  the  other  class 
of  cases,  he  may  not  act  In  a  rtmllar  man- 
ner ;  but  It  is  clear  that  in  doing  so  his  ac- 
tion must  appear  as  the  result  ot  the  ex- 
ercise ot  bis  own  Judgment,  which  must 
not  be  based  solely  on  the  suggestion  of  the 
appellant.  Thesamesplrit  which  animated 
thel^slatura  when  It  enacted  legislation 
for  criminal  cases  Inspired  It  when  It 
adopted  tbe  intrusion  into  office  act,  pro- 
viding for  tbe  manner  In  which  sncb  ap- 
peals should  beretnmed.  That  spirit  was 
as  well  to  secure  to  an  accused  a  speedy 
acquittal  or  conviction  as  promptly  to 
hurl  intruders  from  office,  and  to  induct 
lawful  claimants  Into  the  same,  as  toqulet 
the  title  of  legitimate  Incumbents  to  the 
same.  Surely  It  can  less  be  claimed  that 
the  Judge  exercised  a  discretion  In  thlscase 
when  he  adopted  the  improper  suggestion 
of  tbe  appellant,  and  assigns  no  reason 
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whateTer  for  making  the  appeal  retoroa- 
ble  at  New  Orleans  Instead  of  Shreveport, 
where,  nnder  the  law,  It  ouRht  to  have 
gone.  The  ruUng  In  State  t.  Deltwood,  83 
La.  Ann.  1229,  Is  no  precedent  or  authority 
In  tbepreaent  Instance,  however  far  It  may 
haveffoae  toextend  relief  to  tfaeappellant, 
for  there  the  majority  of  the  court  cbn- 
elnded  that  the  Judge  bad  shown  the  exer^ 
cise  of  t^al  discretion,  as  he  had  said: 
"By  reason  of  the  law  and  the  foregoing 
application  the  appeal  is  granted  retuma- 
Ue."  etc.  Had  the  app^ant  here  not 
grataltoDsly  suggested  nlms^  an  Improp* 
er  return  place,  and  had  the  judge,  by  some 
OBtenrible  act  of  his  own,  shown  that  he 
did  not  rest  solely  on  the  suggestion  of  ap- 
pellant, but  had  exercised  a  l^al  dlscre- 
tioo  by  fixing  l^e  return  place,  the  appel- 
lant would  have  been  entitled  to  relief,  but 
the  fact  patent  on  tiie  record  is  that  the 
judge  gave  no  reason  for  changing  the  n»- 
tam  place,  and  rested  sol^  on  the  sug- 
gestion of  the  appellant,  who  is  therefore 
at  fault.  It  is  therefore  ordered  that  the 
appeal  her^  be  dismlsaed,  with  costs. 

Fknneb,  J.,  (diaaenUag.)  The  motion 
to  dismiss  Involved  nothing  but  the  pro- 
priety of  the  place  fixed  forretum.  It  was 
duly  tried  and  mbmitted,  and  was  over* 
ruled  in  a  nnanlmoua  opinion  by  tbecourt. 
6  Sooth.  Rep.  602.  Subsequently  the  case 
was  fixed,  a^ued,  and  submitted  on  the 
merits,  wltiiout  a  whisper  of  complaint 
from  any  party  as  to  the  disposition  of  the 
motion  to  dismiiis.  Applications  for  re- 
hearing on  decrees  overruling  motion  to 
dismiss  are  not  recdved  by  the  court. 
Sncesslon  of  Edwards,  84  1a.  Ann.  220. 
Yet  some  time  after  the  submission  of  the 
eanae  on  the  merits,  an  Irregular  applica- 
tion, soggesting  no  new  matter  affecting 
the  main  ground  of  theopinlon,  was  made 
by  the  attorney  general.  Inviting  the  court 
to  review  its  ruling  on  the  motion  to  dis- 
miss. I  think,  at  this  stage  of  the  case, 
we  should  have  disregarded  the  applica- 
tion. There  Is  no  precedent  for  reviewing 
amotion  to  dismiss,  based  on  grounds  not 
affecting  the  jurisdiction  of  the  court,  aftnr 
ttbasoDce  been  regularly  tried  and  over- 
ruled. There  are  precedents  to  the  contra^ 
ry.  Duncan  V.Duncan, 29La. Ann. 829;  Suc- 
cession of  Edwards,  81  La.  Ann.  219. 
Notiiing  was  submitted  to  us  but  the  mei^ 
its  of  the  ease,  which  were  submitted  with- 
out reserve,  and  were  ripe  tor  decision.  I 
tbtak  we  were  not  called  upon,  either  of 
our  own  motion  or  at  suggestion  of  the 
party,  to  reconsider  grounds  for  dlHmlsB- 
Ing  the  appeal,  which  had  already  been 
duly  considered  and  overruled.  If  the  ap- 
p^ant  had  a  bad  case,  affirmance  of  the 
fndgmait  would  accomplish  the  same  end 
as  dismissing  his  appeu ;  if  he  had  a  good 
case,  we  yftsre  not  required  to  go  out  of 
oar  usual  way  to  destroy  his  appeal.  The 
appdlant  had  the  right  to  suppose  that 
the  motion  to  dismiss  was  out  of  the  case. 
If  he  bad  not  so  thought,  he  might  have 
tDmlshed  additional  argument  against  it. 
As  it  is,  the  Judgment  in  his  faror  Is  re- 
vnrsed  without  new  notice  or  hearing  ac- 
corded to  him.  Moreover.I  thlnktheorig- 
inal  opinion  in  the  motion  to  dismiss  was 
cornet,  and  I  adhere  to  it.  But  if  it  were 


wrong,  it  furnished,  to  my  mind,  the  best 
of  reasons  why  the  appeal  should  not  be 
dismissed.  It  is  elementary  that  error  In 
the  day  or  place  fixed  by  the  order  of  ap- 
peal for  the  return  Is  not  ground  of  dis- 
missal, unless  attributable  to  the  fault  of 
the  appellant.  Here  the  only  fault  attrib- 
uted to  the  appellant  is  a  mlsconstructlun 
of  the  law  as  to  the  proper  place  lor  re- 
turn of  the  appeal,  bat,  if  the  terms  of  the 
law  are  so  doubtful  that.  In  Its  first  con- 
sideration, this  unanimous  court  affirmed 
the  construction  placed  on  -Qie  law  by  ap- 
pellant, surely  the  error  Is  not  such  a  fault 
as  should  defeat  the  right  of  appeal.  Fi- 
nally, the  original  papers  In  the  case  fur- 
nished by  the  attorney  general  show  that 
though  the  motion  forappeal  presented  by 
appellant's  counsel  did  suggest  New  Or- 
leans as  the  place  of  return  for  the  appeal, 
yet  the  order  of  appeal,  fixing  that  place, 
was  written  bythe  judge  a  quo  In  his  own 
band,  showing  that  his  discretion  was  not 
surprised,  but  that  he  deliberately  made 
an  appeal  so  letumable  ascomplylngwith 
his  Interpretation  of  the  law.  as  expressed 
In  the  words  "according  to  law"  embod- 
ied Id  his  order.  This,  as  It  seems  to  me, 
makes  the  point  stronger  than  appeared 
on  the  face  of  the  transcript,  and  stronger 
than  Dellwood's  Case,  the  application  of 
which  authority  should  save  the  appeal. 
I  dlssfflit. 

Rehearing  refosed. 

State  ax  rel.  Attorney  General  t. 
Savage. 

(Supreme  Court  ttf  .Alabama.  Feb.  1, 1800,} 
Ovmn  An»  Omon  —  Rkmotai.  —  Habitdai. 
DRtnmNmM. 
One  who  has  heen  ^inklnr  to  exoeas  six  or 
eight  timee  a  year,  at  intervals  of  from  one  to  two 
montba,  test  over  three  years,  whose  fits  of  lutoxi- 
oation  lasted  from  one  to  two  days,  and  once  for 
two  or  more  weeks.  Is  guilty  of  "babitual  drunk- 
enneas"  wttbln  Coast.  Ala  art.  7,  ||  1-1,  relating 
to  the  removal  of  offloers. 

Trial  of  tbeimpeachmentotH.B.Sa^-age, 
probate  judge  of  Cherokee  county.  For 
hearing  on  motion  to  quash,  see  ante.  7. 

W.  L.  Martin^  Atty.  Gen.,  for  the  State. 
Tompkina  A  Troy  and  J.  A.  Walden^  tor  r^ 
8iK>Qdent. 

Stone,  C.  J.  Article  7,  S  1<  of  the  constl- 
tntion,  (section  4818,  Code  1880,)  must  be 
Interpreted  In  the  light  of  the  object  the 
law-making  power  had  in  view  In  their 
adoption  and  enactment.  They  pertain  to 
official  qualification  and  fitnosB,  and  re- 
quire that  the  incumbents  of  the  enumer- 
ated offices  shall  be  free  from  the  vices 
therein  Interdicted.  In  reference  to  habit- 
ual drunkenness,  the  gravstmeu  of  the  pres- 
ent Information,  the  purpose  was  to  secure 
a  calm,  wise,  and  faithful  administration 
of  the  law,  uninfiuenced  by  the  endanger- 
ing effects  of  habitual  Intoxication.  It  Is 
Implied  and  assumed  that  drunkenness  so 
clouds  the  intellect  and  Inflames  the  pas- 
sions as  that  official  trust  cannot  be  safely 
confided  to  those  with  whom  excessive  in- 
dulgence In  Intoxicating  drinks  has  become 
a  habit. 

"Drunkenness  "is  thatetfect  produced  on 
the  mind,  passions,  or  body,  by  Intoxl- 
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cants  taken  into  the  BTstens,  which  ao  far 
chajigeB  the  normal  condition  as  to  mate- 
rially disturb  and  Impair  the  capacity  for 
healthy,  rational  action  orconduct;  which 
caume  abnormal  results,  or  such  as  wonid 
notensue  In  the  absence  of  the  Intoxiciuits, 
—the  changed  ^ect  produced  by  the  Im- 
moderate or  excesBlve  nae  of  Intoxicaiite, 
as  contrasted  with  normalstatua  and  con- 
duct. 

"Habit"  Is  customary  state  or  disposi- 
tion acquired  by  frequent  repetition;  apti- 
tude by  dolus  frequently  the  same  thing; 
usage ;  established  manner.  When  a  person 
has  repeatedly  acted  in  a  particular  way 
at  internals,  whether  regular  or  Irr^ular, 
for  such  length  of  lime  as  that  wecan  pred- 
icate with  reasonable  assurance  that  he 
will  continue  bo  to  act,  we  may  affirm  that 
this  16  his  habit. 

The  testimony,  taken  In  Its  entirety, 
proves  that  the  accused  drank  to  excess— 
to  drunkenneas— or  eight  times  a  year, 
and  that  this,  with  intervals  of  from  one 
to  two  months,  has,  with  the  exception  of 
about  a  year  Immediately  aacceedlng  his 
last  election,  In  1886,  been  kept  up  for  much 
more  than  three  years  before  theae  proceed- 
ings were  instituted;  thathis  epreee  orfita 
of  intoxication  lasted  from  one  to  two  or 
more  days,  and  once  lor  two  or  more 
weeks,  and  that  daring  his  spells  or  sprees 
he  frequently  staggored  in  walking,  aome- 
tlmee  fell  to  the  ground,  had  to  be  led  or 
assisted  home,  and  was  abnormally  loud, 
if  not  boteterous.  In  his  conversation. 
Even  alter  the  present  proceedings  were 
set  on  foot,  be  took  one  or  more  sprees. 
Under  the  definitions  given  above,  we  hold 
tbatdruukennesshad  become  a  habit  with 
the  respondent,  and  that  at  and  before  the 
commencement  ot  this  proceeding  he  was 
and  is  guilty  of  habitual  dmnkenness.  We 
ther^ore  find  the  charge  and  specification 
of  habitual  drunkenness  made  against  re- 
spondent to  be  true,  and  that  he  is  guilty 
as  charged  in  the  Information.  Blaney  v. 
Blaney,  128  Maas.  206. 

It  Is  therefore  the  order  and  Judgment  of 
the  court  that  the  said  H.  R.  Savage.  Judge 
of  probate  ot  Cherokee  county,  be,  and  he 
is  hereby,  removed  from  the  said  office  of 
Judge  of  probate,  and  that  he  Is  disquali- 
fied from  holding  office  under  the  author- 
ity of  thle  state  for  the  term  tor  which  be 
was  elected. 

SoMERviLLB,  J.  The  InformaUon  ad- 
dressed by  the  grand  Jury  of  Cherokee 
couni^  to  this  court,  and  filed  by  the  at- 
torney general,  which  is  analogous  to  the 
ordinary  articles  of  impeachment,  charges 
the  defendant,  R.  R.  Savage,  as  probate 
Judge  of  said  county ,  with  habitual  dnmk- 
enness,  as  a  ground  of  Impeachment,  which 
is  one  of  the  several  causes  specified  in  the 
constitution  and  statute  which  may  be 
made  the  basis  of  such  a  proceeding. 

Certain  state  officers,  including  Judges  ot 
probate,  are  subject  to  impeachment  and  re- 
moval from  offlceon  thefoilowinggrounds : 
Willful  neglect  of  duty,  corruption  in  office, 
habitual  drunkenness,  incompetency,  or 
any  offense  Involving  moral  turpitude 
while  in  office,  or  committed  under  color 
thereof,  or  connected  therewith.  Const. 
Ala.  1875,  §§        Code  1886,  §§  4818,  4819. 


It  is  not  practicable,  nor,  so  tar  as  I 
know,  has  any  court  attempted,  to  lay 
down  any  fixed  rule  accnrately  deflnlng^ 
what  is  "habitual  drunkenness,"  or  who 
may  be  deemed  an  "habitual  drunkard." 

The  two  phrasea,  "habitual  drankard** 
and  "commnn  drunkard. "  have  been  held 
in  some  states  to  be  synonymous  in  mean- 
ing, In  construing  statutes  regulating  the 
liquor  traffic,  relating  to  the  snbject  of 
granting  divorces,  and  providing  for  the 
cnstody  ot  the  estates  of  persons  of  ttalB 
class.  Either  of  the  expressions  may.  in 
general  terms,  be  defined  as  meuilng  one 
whodrinks  Intoxicating  IlQaorB,to  exoeas, 
with  habltnal  frequency.  Indnlgence  by  a. 
person, on  the  one  hand, In  occasional  acts 
of  drunkenness,  would  not  be  sufficient  to 
bring  him  within  the  sphere  ot  this  defini- 
tion ;  nor,  on  the  other  hand,  need  he  be 
constantly  drunk  every  day  or  week  In  a. 
year.  N^or  would  I  be  willing  to  say  that 
the  term  necessarily  Involves  the  idea  of 
the  victim  ot  the  habit  yielding  to  the 
temptation  of  drink  whenever  the  oppor- 
tunity is  afforded,  as  has  sometimes  been 
Intimated.  Common  observation  shows 
that  there  are  persons  who  are  in  the  hab- 
it of  getting  drunk  almost  regularly  every 
week,  while  they  indulge  In  drink  at  no 
other  time.  There  are  others  whose 
formed  habit  It  is  to  fall  Into  drunken  de- 
bauches, lasting  for  days,  and  even  weeks, 
and  repeated  nom  one  year  to  another 
with  a  periodicity  more  or  lees  regular,  ac- 
cording to  the  i>ecnUar  temperamattof  the 
man.  This  form  of  alcoholism  often  be- 
comes a  disease,  formerly  charaeterixed  as 
a  species  of  dipsomania,  and  more  rec^tly 
known  In  scientific  nomenclatare  as  me- 
tbomaota, — an  Irresistlblecravtng  lor  alco- 
holic or  other  iutoxtratlng  liqaors,  accom- 
panied by  pecuUar  symptons,  described  by- 
medical  authors,  the  discnsrioo  ot  which . 
however.  Is  foreign  to  the  scope  of  this 
opinion.  The  victim  acquires  the  habit  of 
being  attacked  by  these  drunken  sprees,  or 
fits  of  Intoxication.  I  can  see  no  good  rea- 
son why  such  a  man  would  not  properly 
come  within  the  definition  of  an  habitoal 
drunkard,  or  should  be  exempt  from  beins 
claasedasa  man  ot  Intempwate habits.  In 
popular  parlance,  he  certainly  would  be  so  - 
classed. 

The  case  ot  Blaney  v.  Blaney.  126  Mass. 
205,  Is  an  authority  on  this  point.  The 
Massachusetts  statute  makes  "grcuss  and 
confirmed  habits  of  Intoxication  "  aground, 
of  divorce,  without  undertaking  to  define 
those  terms.  The  evidence  showed,  nsin^ 
the  language  of  the  court  In  that  case,  that 
the  defendant,  "foraperlod  of  twelve  or  fif- 
teen years,  had  as  often  as  three  or  tour 
times  u  yearylelded  to  an  Impulseto  drink 
to  excess;  that  on  such  occasions  he  be- 
came  grossly  Intoxicated,  continuing  la 
that  condition  a  week  or  ten  days  togeth- 
er; and  that  at  anch  times  he  went,  or 
was  sent,  to  an  asylum  for  inebriates; 
that  when  the  desire  for  drink  came  upon 
him  he  could  not  resist;  and  that  a  single 
glass  would  bring  on  excessive  drinkins, 
and  a  renewal  of  gross  intoxication.  It 
was  also  shown  that  there  had  been  no 
apparent  Improvement  In  his  habits  in  this 
respect,  and  that  any  undue  excitement 
woold  make  him  drink. "  Upon  this  state 
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of  fhcta,  tbe  snprane  Jniltelal  court  of  Mas- 
eachiuettB  (Mmenrred  In  Bnstalnlng  a  Judg- 
ment flndtng  tbe  dctaidant  to  have  been  a 
peTBOD  of  groaa  and  conflrmed  habits  of 

Intoxication. 

In  this  case,  the  phrase  **habltaaldninfc- 
enness "  must  be  constroed  with  reference 
to  the  particnlcur  mischief  Intended  to  be 
remedied  by  the  law-makers.  B^g  one  of 
several  causes  of  Impeachmwt  in  office,  it 
must  be  Interpreted  m  connection  with  the 
other  ffroands  associated  with  It,  which 
are  also  madecanses  of  Impeuchment  and 
removal  from  office.  They  are:  (1)  Will- 
ful neglect  of  duty ;  (2)cormptlon  in  office; 
<3>  incompetency ;  or  (4)  any  offer ee  In- 
volving moral  turpitude.  These  arecanses 
which  would  seem  to  render  the  incumbent 
practically  or  morally  unfit  tor  office. 
They  all  t«id  more  or  less  to  reflect  upon 
the  dimity  of  office,  to  generate  disrespect 
for  tlie  law,  tbrouKh  the  want  of  worth, 
moral  or  Intellectual,  in  the  offlcw,  to 
create  dissatisfaction  among  the  people 
with  their  government,  and  to  thus  s^ 
rlouBly  cripple  the  administration  of  Justice 
In  all  its  departments.  Any  Indulgence  In 
excemlve  Intoxication,  with  snch  habitual 
frequency  as  to  prodm^e  this  result,  ought, 
in  my  Judgment,  to  bring  a  {^ven  case 
within  both  the  lettw  and  spirit  of  the 
law. 

The  summary  of  the  testimony  in  this 
case*  as  made  in  the  opinion  of  the  chief 
justice.  Is  fully  supported  by  the  record. 
It  satlBfactorily  shows  that  the  respond- 
ent has  during  his  present  term  of  office 
been  guilty  of  drunkraness  which  may 
properly  be  characterised  as  "habitual," 
within  the  meaning  oftheconstltuttDnand 
statutes  of  this  state. 

On  these  grounds,  I  concur  In  the  Judg- 
ment of  Impeacbmeait  rendered  by  the  court. 


Foster  v.  State. 

{Supreme  Court  qf  Alabama.  Jan.  8, 1890.) 

Cbattsl  MoRfSASSs— Sale  cm  HoBseAosD  Fim»>- 
nrr  —  Fobhss  Aoqdittal  —  Sboondabt  Bin- 

BBMCS. 

1.  Defendant  having  been  tried  under  an  In- 
dictment for  ■elllog  mortgaged  property,  ooarist- 
ing  of  a  oow,  a  calf,  and  9u0  ponnda  ot  cotton,  and 
having  been  found  "guilty  of  removing  500  ponnds 
of  cotton, "  the  verdict  and  Judgment  entered  there- 
oa  conatitnte  an  acquittal,  and  a  bar  to  further 
prosecution  as  to  all  ot  the  obargOB,  except  as  to 
the  NJOiKninda,  titoogh  wt  aatde  at  bit  Instance. 

8.  Though  a  mongagee  la  bound  dvilly  by  an 
assignment  of  the  mortgage,  executed  by  another 
aa  his  agent,  his  silent  partner  being  present  at  the 
time,  and  by  ttie  representations  of  the  partner 
that  the  mortgage  debt  was  the  onlytdaim  held  by 
tbe  firm  against  the  property,  be  cannot  be  held 
criminally  nnleaa  It  be  shown  that  he  knew  or  bad 
knowledge  of  the  transfer  and  representations. 

8.  One  who  taaf  assigned  a  mortgage  on  a  crop, 
and  has  aoqnired  a  landlord's  claim  for  unpaid  rent, 
Is  not  oriminally  liable  for  removing  tbe  crop,  it  he 
acquired  the  Ilea  after  ttansferrtng  the  mortgage, 
nor  If  he  acquired  it  before,  nnlesa  be  knew  that 
when  tbe  nKntgBge  was  tnastemd  such  repte- 
•entationa  bad  been  made  as  woold  estop  him  from 
asaerting  any  other  lien. 

4.  Secondary  evidence  of  tbe  contents  of  a  doc- 
ument cannot  be  given,  unless  it  be  shown  to  have 
been  lost  or  destroyed;  and,  if  lost,  careful  search 
must  have  been  made  at  the  place  where  it  was  last 
known  to  be,  or  where  it  would  most  Ukaly  be 
found. 
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Appeal  from  dradt  court,  Conecuh  coun- 
ty ;  JOHN  P.  Hdbbard,  Judge. 

Indictment  against  W.  C.  Foster  and 
James  M.  Windham,  charging  them  "  with 
the  purpose  to  hinder,  delay,  and  defraud 
Bryant  Johnson,  who  had  a  valid  and 
lawful  claim  thereto,  nnder  a  written  fn- 
Btmment,  Hen  created  by  law,  for  rent  or 
advances,  or  other  lawful  or  valid  claim, 
verbal  or  written,  did  sell  or  remove  pw- 
sonal  property,  consisting  of  one  cow  and 
calf  and  900  pounds  of  seed  cotton,  of  the 
aggregate  value  of  $27;  they,  the  said  J. 
M.  Windham  and  W.  C.  Foster,  having  at 
the  time  the  knowledge  of  the  existence  of 
such  claim."  On  the  first  trial  Windham 
waa  acquitted,  and  the  Jury  returned  a 
verdict  gainst  Foster,  finding  him  "  gottl^ 
of  removing  600  pounds  of -seed  cotton,  val- 
ued at  $12.60, "  and  assessing  a  flue  of  $26 
against  him.  This  verdict  wasentered  up 
in  the  Judgment,  as  it  Iscopled  In  the  tran- 
script, as  a  verdict  ot  guilty  against  Fos- 
ter, finding  the  value  of  tbe  property  to  be 
$12.60,  and  assessing  a  fine  ot  $25  against 
him,  and  he  thereupon  confessed  Judgment 
for  the  fine  and  costs,  with  sureties ;  but 
this  Judgment  was  set  aside  at  his  In- 
stance, on  a  subsequent  day  of  the  term, 
and  a%iew  trial  granted.  On  the  second 
trial,  as  shown  by  the  transcript,  the  de- 
fendant pleaded  the  former  verdict  and 
Judgmentas  anacqulttal  (1)  ofthecharge 
as  to  the  cow  and  calf,  and  (2)  ot  the  en- 
tire charge,  except  aa  to  tbe  600  pounds 
fA  the  seed  cotton.  To  each  of  these  pleas 
the  state  replied  the  Judgment  granting 
a  new  trial  on  the  defendant's  motion, 
to  which  replication  he  demurred ;  but  the 
court  overrnled  the  demurrers,  and  held 
that  the  former  verdict  and  Judgmentcon- 
stltute  no  bar  to  any  part  of  the  prosecu- 
tion. Issue  was  then  Joined  on  the  plea  of 
not  guilty,  and  the  defmdant  convicted. 
On  the  trial  the  state  Introduced  second- 
ary evidence  of  amortgageforadvancesto 
make  a  crop  during  the  year 1888,  executed 
to  the  defendant  by  P.  Lewis  and  Mrs.  N. 
P.  Reid,  which  seems  to  have  been  trans- 
ferred by  the  defendant,  "per  Stallworth 
ft  Burnett,  his  attorneys,  on  the  let  of 
November,  1K88,  to  George  M.  l^gb,  and 
by  said  L^h,  November6,16S8,  to  Bryant 
Johnson ; "  and  adduced  evidence  Bbowing 
that  the  d^endant.  after  the  transfer  <n 
this  mortgage,  had  received  and  sold  some 
of  the  property  conveyed  by  it.  The  de- 
fense seems  to  have  been  that  the  cotton 
sold  by  the  defendant,  after  the  transfer 
of  the  mortgage,  which  was  raised  by  said 
P.  Lewis  during  tbe  year  1883,  was  subject 
to  a  prior  Uen  lor  rent,  ot  which  Hen  and 
claim  he  was  the  ownerat  the  time  hesold 
the  cotton.  Numerous  exceptions  were  re- 
served  by  the  defendant  to  the  rulings  ot 
the  court  on  the  admissibility  of  evidence, 
and  in  the  matter  ot  charges  given  and  re- 
fused, and  he  now  appeals. 

John  Gamble  and  W&tta  A  Son,  for  ap- 
pellant. W.  L.  IdiirUn,  Atty.  Gen.,  for  ap- 
pellee. 

Stone,  C.  J.  When  the  case  of  the  de- 
fendant was  submitted  to  the  Jury  on  the 
first  trial,  he  was  placed  or  put  In  what 
thelawcalls  "Jeopardy."  Thecase.atthat 
8ta{^,  could  not  be  lawfullv  ^taken  from 
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the  Jury,  except  In  one  of  three  ways: 
First,  by  a  verdict  of  Kullty  or  not  guilty, 
rendered ;  Mconff,  by  a  failure  of  the  Jury 
to  agree  with  the  term  allotted  for  the 
court,  or  Bome  other  l^al  grround  eoper- 
Tenes,  which  rendem  their  dlacharge  a  ne- 
cessity; or,  third,  where,  the  jury  having 
rendered  no  verdict,  the  case  is  taken  from 
them  by  consent,  and  a  mistrial  had.  In 
this  case  the  Jury  did  reader  what  they 
obviously  Intended  as  a  verdicts  and  the 
court  received  It,  and  dlecbarged  them. 
Jndffment  wa>  mbseqaently  arrested,  on 
the  ground  ul  an  Impertectlon  In  the  ver- 
dict. Now,  what  the  Jury  Intended  as  a 
verdict  was  either  a  verdict  or  It  was  a 
nullity.  If  a  nullity,  then  the  Jury  was 
discharged  before  they  had  rendered  tiielr 
verdict,  without  any  lawful  excuse  there- 
tor,  and  without  the  consent  of  the  ac- 
cused. If  we  come  to  this  cooclnslon,  the 
prisoner  havtaig  bem  once  potln  legal  Jeop- 
ard7i  and  the  case  taken  from  the  Jnry 
wlthont  a  verdict,  and  without  aathoril^ 
of  law,  he  could  not  again  be  pat  on  trial 
torany  oBenae  charged  in  that  Indictment. 
In  re  Battle,  7  Ala.  258;  1  Brick.  Dig.  p. 
466,  §  110;  Powell  v.  State.  19  Ala.  677; 
Hodges  V.  State,  8  Ala.  66;  Allen  v.  State, 
62  Ala.  391;  Cook  v.  State.  60  Ala.  St. 

We  think,  howev»,that  the  verdict  was 
not  a  nnUl'b^t  bnt  was  only  Incomplete  or 
Irr^ular.  Dover  v.  State,  76  Ala.  40,  and 
authorities  cited.  Allen  v.  State,  62  Ala. 
891,  holds  that  in  ench  case  the  defendant 
should  be  held  for  further  trial.  Gunterv. 
State,  88  Ala.  98,  8  South.  Bep.  600.  If  the 
Jury  return  a  verdict  of  guilty  as  to  a  part 
ol  the  offoise,  or  Items  of  the  oir«iBe, 
charged  In  the  Indictment,  and  say  noth- 
ing in  reference  to  the  residue,  "as  to  all 
which  la  not  found  the  conclusion  ronst  be 
that  thejury intended  to  acquit."  IBrlck. 
Dig.  p.  618,  S  986;  Berry  v.  State,  66  Ala. 
130. 

The  circuit  court  erred  in  overruling  the 
demurrer  to  the  stat'es  replication,  Inter- 
pcMed  to  the  defendant's  plea  of  former  ac- 
qnlttal.andln  the  chargeglv^  to  the  Jury 
on  that  Issue.  Tbeverdlct  in  theflrsttrlal 
acquitted  thed^endantof  all  criminality  In 
removing  the  cow  and  calf,  knowing  them 
to  be  under  a  valid,  subsisting  lien.  On 
that  feature  of  the  indictment  the  defend- 
ant can  never  again  be  put  on  trial. 

In  the  transcript  sent  ap  In  this  case 
there  aremanyobvlon8errors,sucha8  mis- 
taking one  wordforanother;  andfrequrat 
blank  spaces  are  left,  to  be  supplied,  we 
suppose,  by  words  not  understood  by  the 
copyist.  An  air  of  general  Inaccuracy  Is 
observable  throughout  the  transcript, 
wblch  has  snggeeted  the  inquiry  If  we 
should  not  disallow  It,  without  attempt- 
ing to  ascertain  what  Its  true  meaning  is. 
Undue  delay  of  Justice,  with  Its  consequent 
evils,  would  probably  result  from  snch  a 
course,  and  we  therefore  abstain  from  it. 
Transcripts  lor  this  court  should  be  the 
work  of  skllUnlt  If  not  experienced*  copy- 
ists. 

We  will  not  attempt  to  notice  in  detail 
the  many  exceptions  reserved.  We  could 
not,  H  we  wonld ;  for  many  ol  them  are 
80  obsearely expressed  thatwefearto  bai- 
ard  an  Interpretation  of  them.  The  ob- 
Bourlty,  we  sappose*  Is  the  result  of  bad 


copying.  We  trust  so  Imperfect  a  record 
wul  not  again  come  before  us,  for  we 
should  regret  the  necessity  of  making  what 
might  seem  to  be  a  harsh  ruling. 

Among  the  controlling  inquiries  In  this 
case  may  bereekoned  the  transfer  to  John- 
son, or  to  Lee  for  Johnson,  of  the  mort- 

fage  made  by  P.  Lewis  and  N.  C.  Held  to 
oster,  the  defendant,  bearing  date  Feb- 
ruary 26,  188S,  and  the  effect  of  that  trans- 
fer in  making  up  the  offense  for  which  the 
defendant  was  Indicted.  There  was  no 
proof  that  W.  C.  Foster,  the  ddeudant. 
was  present  when  that  transfer  was  made, 
but  there  Is  testimony  that  B.  Z.  Foster 
was  present,  and  sanctioned  the  sale  and 
transfer  of  the  mortgage  to  Lee  for  John- 
son. The  defendant  testified  that  R.  Z. 
Foster  was  a  silent  partner  in  the  business, 
and  It  follows  that  what  he  said,  did,  or 
sanctioned  binds l^eflrm  of  W.CFoster  in 
all  thecivll  bearings  (rf  the  question.  Hence 
U  R.  Z.  Foster  was  presrait,  and  autboriied 
or  sauettoned  the  contract  and  settlement 
with  Johnson,  and  the  sale,  and  surrmder 
to  him  of  the  mortgage  and  the  debt  se- 
cured by  it,  this  would  bind  W.  C.  Foster 
civilly,  to  the  same  ext^t  as  If  he  had 
been  personally  present,  acting  tor  himself ; 
and  if  in  that  contract  or  settlement  R.  Z. 
Foster  represented  ttaatthe  mortgage  debt 
of  944  was  the  entire  claim  which  the  firm 
of  W.  C.  Foster  held  against  the  property 
mortgaged,  or  if  he  knowingly  permitted 
anotiier  to  make  such  representation,  and 
did  not  deny  it,  and  if  upon  such  represen- 
tation Johnson  was  Induced  to  purchase 
the  mortgage  claim,  and,  through  Lee, 
part  with  his  mon^  in  paying  the  claim, 
this  would  amount  to  a  civil  estoppel 
against  the  firm  of  W.  G.  Foster  a»  to  any 
other  claim  or  Hen  It  then  held  and  could 
assert  against  the  property  embraced  In 
the  mortgage.  3  Brick.  Dig.  448.  And 
this  rule  of  estoppel  would  apply  even  as 
to  the  claim  against  Lewis  and  Mm.  Reid 
for  Lewis'  rent,  if  that  claim  was  then  h^ 
or  owned  by  the  firm  of  W.  C.  Foster.  We 
are  speaking  of  the  civil  aspect  of  theques- 
tlon.  To  constitute  criminality,  there 
must  be  bothanactandanlntent.  Knowl- 
edge, however,  sometimes  renders  an  act 
criminal  which  otherwise  would  be  harm- 
less. Buying  stolen  goods  and  passing 
counterieit  money  are  of  this  class.  So* 
sdling  or  removing  property  on  wblt^ 
tbere  Is  a  valid  lien.  It  less  than  larcmy, 
cannot  become  criminal  unless  tainted 
with  knowledge— actual  knowledge — of  the 
lien,  and  there  Is  an  Intent  to  d^aud  the 
Ilenee.  The  Intent,  however.  Is  an  Infer- 
ential fact  to  be  drawn  by  the  jury,  and 
proof  of  the  sale  or  removal,  with  knowl- 
edge ol  the  lien,  will  authorise  a  Jury  to  In- 
fer the  Intent,  whoi  there  are  no  attend- 
'ant  circumstances  to  repel  the  Infermce. 
To  Justify  the  defendant's  conviction  In 
this  case,  It  Is  necessary  that  he  should 
have  known,  or  been  notified,  that  the 
mortgage  had  been  transferred  for  John- 
son's benefit,  upon  a  consideration  paid  by 
orforhim.and  that  thealleged  representa- 
tions  had  been  made. 

And  It  Foster  was,  at  that  time,  the 
owner  ol  the  claim  against  Lewis  for  un- 
paid rent,  then  the  question  will  arise 
whether  he  acquired  that  claim  before  or 
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aftertbe  trade wltli  JobnsoD,  and  whether 
the  rent  was  In  fact  unpaid.  If  bo,  rent 
due  a  landlord  being  the  piuramount  Hen 
on  the  crop,  he  abonid  not  be  convicted 
tor  remoTinff  the  cotton,  If  be  acquired  the 
claim  after  the  transfer  to  Jobnson.  If, 
however,  Foster  owned  the  r^t  cialm  on 
Lewis  before  the  transfer  to  Johnson,  the 
rent  betoj;  unpaid,  thai  the  question  of  his 
^11 1  would  depend  on  the  further  inquiry 
whether  intradlne  with  Johnson  represen- 
tations were  made  which,  we  have  said 
above,  would  estop  Foeter  from  asserting 
any  other  Mm  he  then  held  on  the  proper^ 
ty,  anil  whether  Foster  bad  been  notified 
that  such  representations  had  been  made. 
These  eonenrrinff  facia  could  alone  give 
Jobnson  a  prior  Uen  on  the  crop  over  the 
claim  for  rent,  and  knowledge  or  notice  of 
them  was  an  tadispensable  condition  of 
finding  Foster  guilty  of  the  Intent  to  de- 
hwnd  Johnson. 

When  documents  become  material  evl- 
dence  in  a  cause,  clril  or  criminal,  the  rules 
of  law  require  that  the  original  shall  be 
produced,  or  Its  absence  accounted  for. 
11  the  documMit  be  shown  to  have  been 
destroyed,  or  If  It  be  shown  In  a  satisfac- 
tory manner  thatlt  Is  lost,  then  secondary 
evidence  may  be  glvra  of  Its  contents.  If 
traced  to  the  opposite  party,  notice  to 
produce  must  be  given;  and  If  disobeyed, 
tbecontentsmay  be  proved.  Itthecnstody 
is  In  a  stranger,  It  ii  reached  by  a  aabpaanA 
duces  tecnnit  If  the  custodian  Is  within  the 
Jurisdiction  of  the  court.  The  manner  of 
proving  loss  varies  with  the  facts  of  each 
particular  case.  As  a  rule,  earful  search 
must  be  made  where  the  document  was 
last  known  to  be,  or  wbere  It  would  most 
likely  be  found.  1  Brick.  Dig.  p.  848.  §8  626, 
m~m:  8  Brick.  Dig.  p.  440,  S  607  et  seq. 

We  will  not  comment  on  the  particular 
rollngs.  What  we  have  stUd  win  furnish 
a  sufficient  guide  on  another  trial. 

Bavennd  and  remanded. 


Tankbs  ft  Ds  Laney  Enoins  Oo.  t.  Hall. 
(Supreme  Court     Atatjama,  Jan.  81, 1890,) 
GoxDiTiovAi/  Sau— -Wiim  aw  Baear. 
1.  Wbeo  it  1b  agreed  in  Dot«s  given  for  the  oo- 

Sid  purchase  money  of  maohioetytbat  the  title  to 
B  maohiueiy  shall  remaio  in  the  seller  antil  the 
payment  of  the  ooteB,  the  reserved  title  is  merely 
a  aeonrity  for  the  payment,  and  the  seller  may 
waive  it,  and  treat  his  debt  as  an  ordinary  debt  of 
ttie  pnrchaser. 

a.  In  BOoh  a  oase,  when  the  seller  levies  an  at- 
tachment on  the  matuilnery  and  Iniys  it  at  the  sale, 
be  waives  his  lien,  acquires  a  new  and  oomplete 
title  to  the  machinery,  and  la  entitled  to  any  In- 
crease of  prioe  obt^ed  at  a  sabseqnent  sale. 

Appeal  from  circuit  court,  Gleneva  coun- 
ty; J.  M.  Cabmichabl,  Judge. 

Action  by  the  Tanner  &  DeLaney  Engine 
Oompany  against  Nathan  Hall.  Judg- 
ment was  rendered  tor  defendant,  and  plain- 
tUt  appealed. 

M.  S.  Mtihgan,  for  app^ant. 

Stone,  C.  J.  We  think  the  clrenit  court 
erred  In  excluding  from  the  jury  that  part 
of  the  witness  Butler's  testimony  which 
purports  to  give  the  contents  of  the  cor- 
zespondence  Iretween  him  and  Hall.  The 
platntilt  proved  enough— laid  a  sufficient 


predicate— to  let  In  secondary  evidence. 
Foster  V.  State,  ante,  IS5,  (present  term;) 
Bogan  V.  McCutctaen,48  Ala. 493;  Donegan 
V.  Wade,  70  Ala.  501 ;  Railroad  Co.  v. 
Schatfer,  7ti  Ala.  233;  Martin  v.  Brown,  75 
Ala.  442. 

The  notes  sued  on  were  gireq  as  pnr^ 
chase  money  for  an  engine,  mill,  and  fixt- 
ures, which  were  dtilvered  to  the  pur- 
chasers. In  the  body  of  the  notes  it  was 
"agreed  that  the  ownership  and  title  of 
the  said  machinery  remains  in  said  Tanner 
&  De  Laney  Engine  Company  until  this 
note  is  paid."  Plaintifi  sued  out  an  at- 
tachment against  Hall  &  Mobley,  the  ap- 
parent makers  of  the  notes,  and  had  it 
levied  on  the  engine,  mill,  and  machlnen- 
as  the  property  of  Hall  ft  Mobl^.  Thu 
was  in  the  state  of  Florida,  where  the  ma- 
chinery was  situated.  Under  this  proceed- 
ing, the  property  was  sold,  and  the  plain- 
tiff became  thepurcbaserat  something  less 
than  f 500.  There  was  proof  tending  to 
show  that  the  engine  and  machinery  were 
worth  more  than  they  sold  for,  and  that 
plaintiff  subsequently  sold  tbem  at  a  price 
considerably  above  the  sum  tor  which  he 
purchased  them  at  the  attachment  sale. 
Tbe  main  question  of  contest  in  this  case 
is  whether  the  makers  of  the  notes  are  en- 
titled to  a  credit  forthe  increased  price  ob- 
tained by  plaintiff  in  the  resale  of  the  en- 
gine, mill,  and  fixtures. 

The  retention  of  title  by  tbe  seller  is  a 
clause  of  the  contract  Inserted  lor  bis  ben- 
efit. It  is,  at  moat,  a  form  of  secorily  for 
the  payment  of  tbe  purchase  money.  It 
Is  not  absolute  ownership;  for  payment 
of  tbe  debt,  or  tender  within  a  reasonable 
time,  kept  good,  would  divest  the  seller's 
title.  So  far  as  the  rights  ot  the  pur- 
chasers were  concerned,  they  were  the 
owners  of  the  property,  subject  only  to  the 
right  and  option  ot  tbe  seller  to  assert  bis 
reserved  title,  and  the  security  It  afforded. 
He  alone  could  assert  this,  and  he  bad  the 
equal  right  to  waive  It,  and  treat  taia  claim 
as  an  ordinary  debt  of  the  purchasers;  and 
In  the  exerclseof  this  option  bewas  entire- 
ly Independent  of  any  control  or  wish  the 
purchasers  cotfid  assert  or  make  known, 
wooldrldge  v.  Holmes, 78  Ala.  668,  and  au- 
thorities collated ;  Sumner  v.  Woods,  67 
Ala.  139. 

The  attachment  in  Florida,  and  sale  un- 
der It,  were  an  election  to  treat  the  prop- 
erty as  belonging  to  the  purchasers,  and 
not  to  assert  the  titie  and  lien  reserved  in 
tbe  seller.  If  a  stranger  bad  purcbased  at 
that  sale,  thwe  can  be  no  question  that  he 
would  have  acquired  a  good  titie,  and  the 
Tanner  &  DeLaney  Enginecompany  would 
have  been  estopped  from  asserting  its  lien 
or  reserved  ownership.  The  plaintiff  bad 
on  equal  right  to  purchase,  and  acquired  an 
equally  good  title  by  Its  purchase.  The 
defendant  was  not  entitled  to  the  increase 
ot  price  realiied  in  tbe  resale,  any  more 
than  hewould  have  been  required  tosnffer 
the  loss,  if  the  proi>erty  bad  been  destroyed 
subsequent  to  the  sale,  or  could  not  have 
been  resold  except  at  a  loss.  This  rule, 
however,  applies  only  to  personal  prop- 
erty, the  title  to  which  may  pa£8  without 
writing.  A  different  rule  obtains  wben 
title  to  real  estate  is  retained  as  security. 
Powell  V.  Williams,  14  Ala.  ko. 
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Several  ctaargee  of  the  coart  are  In  con- 
flict with  the  vlewa  expressed  above. 
Beversed  aad  remanded. 


Daniel  v.  Hardwice. 

(Supreme  Court  of  Alnbarna,  Jan.  8, 1890.) 

HuBAuro  AND  WiTB— Wife's  SBPAKi.TB  Bbtatb — 
Detinue — ^Execctiok. 

1.  In  Alabama,  prior  to  act  of  Febmary  28, 
1887,  on  a  purchase  by  a  bosband  for  his  wife,  they 
executing  their  joint  notea,  which  were  afterwards 
paid  out  of  her  money,  the  property  became  that 
of  the  wife. 

2.  In  a  complaint  in  detinue,  brought  by  a  mar- 
ried woman,  n  general  averment  that  the  property 
sued  for  is  her  separ^^  property  Is  aufBcieot,  with- 
out any  allegation  at  to  the  time  and  manner  of 
her  aogulrlQg  title. 

S.  A  plea  lo  justifloatJon  by  a  sheriff,  that  he 
bad  taken  the  property  under  an  execution  in  bis 
hands,  issued  out  of  a  certain  court  in  favor  of  the 
plaintiff  therein  and  against  the  defendant  there- 
u,  the  hnsband  of  the  present  plalatUE,  la  tnsulB- 
olent.  In  Its  description  of  the  process,  in  failing 
to  show  the  validity  of  the  process,  and  that  the 
property  belonged  to  the  defendant  In  the  ezecu- 
tloD,  or  was  liable  to  it. 

4.  A  demurrer  to  the  plea  in  justification  hav- 
ing been  sustained,  and  defendant  having  failed  to 

S lead  over,  be  cannot  on  the  trial  Introduce  evi- 
enoe  of  the  judgment  and  execution,  for  the  pur- 
pose of  showing  that  the  plaintiffs  therein  were 
creditors  of  the  basband,  and  that  the  wife's  claim 
is  fraudulent  as  to  tbem. 

Appeal  from  circuit  court,  Gherokeecoun- 
ty;  John  B.  Tally,  Judge. 

Action  of  detinue  by  Emily  E.  Hardwlck 
against  Joseph  S.  Daniel,  for  the  recovery 
of  a  horse  and  buggy  and  taameee.  Tlie 
plalntur  was  a  married  woman,  the  wife 
of  G.  L.  Hardwlck,  and  the  property  was 
claimed  as  b^onglng  to  her  statutory  sep- 
arateeetate.  D^wdant,as8herlfr of Cber- 
okee  county,  took  it  under  an  execution 
OD  a  Judgment  against  O.  L.  Hardwlck, 
her  husband, in  favor  of  Ayer&  McDonald. 
The  defendant  pleaded  the  general  Issue, 
and  two  special  pleas.  Upon  the  evidence, 
as  adduced  on  the  trial,  the  court  charged 
thelury,  ezmeromotu.'  "If  It  be  true  that 
the  husband  bought  the  buggy  and  har- 
ness for  her.  and  executed  their  joint  notes, 
and  was  afterwards  pcdd  for  out  of  her 
money,  then  the  buggy  and  harness  were 
hers,  and  she  could  recover  the  buggy  and 
baraess."  To  this  charge  the  defendant 
excepted,  as  also  to  the  refusal  of  thecourt 
to  charge  the  jury,  at  his  request,  that, 
"If  the  jnry  believe  the  evidence,  they  will 
find  for  the  defendant."  From  a  verdict 
and  Judgment  for  the  plaintiff,  the  defend- 
ant now  appeals,  and  assigns  the  rulings 
of  the  court  on  pleadlnes  and  evidence, 
and  the  giving  ot  the  charge,  and  the  re- 
fusal to  give  the  charge  asked  by  him,  as 
error. 

Burnett  A  Smyer,  for  appellant.  Watta 
A  Son,  for  appellee. 

Clopton,  J.  The  complaint  In  an  ac- 
tion of  detinue  brought  by  a  married  wo- 
man, need  not  allege  specially  the  fact  as 
to  how  and  when  she  acquired  title  to  the 
property;  these  are  proper  subjects  of 
proof.  A  general  averment  that  the  prop- 
erty sued  tor  Is  her  statutory  separate  es- 
tate Is  sufficient. 

The  defendant  filed  two  speciaJ  pleas. 


justifying  under  legal  process.  The  first 
avers,  aubatantlallj',  that  he  took  posses- 
sion of  the  property  as  sheriff  under  execu- 
tion. Issued  from  the  circuit  court  of  Cher- 
okee county,  tn  favor  of  Ayer  and  McDon- 
ald agahist  O.  L.  Hardwlck,  which  ezeeu- 
tion  was  in  his  hands  at  the  time  of  tts 
selxure,  and  that  the  property  was  In  his 
possession  as  sheriff.  The  second  plea  Is 
still  more  general.  A  plea  of  justification 
should  show  a  process  regular  on  its  face, 
and  Issued  by  competent  authority.  The 
description  of  the  process  should  be  suffi- 
ciently certain  and  particular  to  Identify  It, 
and,  when  it  la  against  a  person  other 
than  the  party  claimiug  and  suing,  there 
should  be  an  averment  that  the  property 
taken  was  the  property  of  the  defendant 
In  the  process,  or  that  it  Is  liable  thereto. 
A  plea  of  JustlScation,  to  be  sufflclmt, 
must  set  forth  matter  which.  If  proved, 
would  constitute  a  full  defwee  to  the  ac- 
tion. Harrison  v.  Davis,  2  Stew.  (Ala.) 
350.  Each  ot  the  pleas  is  defective  In  these 
material  respects. 

After  the  demnirer  to  the  special  pleas 
had  been  sustained,  the  defendant  failed  to 
specially  plead  over,  and  the  parties  went 
to  trial  on  the  general  issue.  On  the 
trial,  defradant  offered  In  evidence  a  Judg- 
ment In  favor  of  Ayer  and  McDonald 
against  the  hnsband  of  plaintiff,  and  an 
execution  thereon,  being  the  same  nuder 
which  he  took  the  property.  Under  the 
Code,  the  general  issue  merely  casts  on 
plalntiffthe  burden  of  provlngthematerial 
allegations  ot  thecomplalnt,  andlimitsthe 
defense  to  evidence  In  disproof.  Mat- 
ter In  avoidance,  excuse,  or  Justlflcatdon, 
not  being  wlthtai  the  issue,  most  be  special- 
lypleaded.  Petty  v.  Dill,  68  Ala.  Ml.  Justt- 
ficatlon,  that'the  defendant  acted  under 
l^al  process,  cannot  be  given  in  evidence 
under  the  general  Issue.  It  is  Insisted, 
however,  that  the  evidence  of  the  Jud^- 
mentand  execution  was  admissible  tor  the 
purposeof  Shu  wlngthattheplalntltfs  there- 
in were  creditors  of  the  husband,  and  that 
the  claim  and  title  of  the  wile  was  fraudu- 
lent as  to  them.  The  demurrer  to  the 
pleas  of  justification  having  been  properly 
sustained,  the  defendant  stood  In  the  atti- 
tude of  any  other  person  who  was  with- 
out right  to  take  and  detain  the  property, 
whether  it  belonged  to  the  plaintiff  ur  her 
husband.  Occupying  this  position, hewas 
not  entitled  to  show  that  plaintiff's  claim 
to  the  property  was  acquli^  by  a  fraudu- 
lent transaction  on  the  part  of  her  hus- 
band. This  was  a  matter  not  material  to 
defendant.  Though  It  may  have  been  ac- 
quired by  means  constructively  or  actnial- 
ly  fraudulent  as  to  creditors,  her  claim  was 
valid  as  between  the  parties,  and  as  to  all 
persons  other  than  creditors  and  purchaB- 
ers.    Harrison  v.  Davis,  supra. 

Prior  to  the  act  of  February  28, 1887,  the 
husband  was  the  trustee  of  the  wife's  stat- 
utory separate  estate,  and  as  such  was 
clothed  with  authority  to  receive  herprop- 
erty,  real  or  personal,  and  with  lai^  dis- 
cretionary powers  to  manage  and  control 
her  estate,  and  to  invest  her  money  as  he 
deemedmostbeneficlaltuher.  If faebought 
personal  property  for  the  benefit  ot  the 
wife,  and  used  her  monc^  to  pay  therefor, 
without  taking  title  In  his  own  name,  the 
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legal  title,  by  operation  of  law.  Inured  to 
tbe  wife.  Evana  t.  Enelleh,  61  Ala.  416; 
Dftffron  V.  Cramp,  B9  Ala.  77.  Thoagh  the 
authorities  are  not  harmoulouB,  It  1b  well 
settled  In  this  stat£  tbatamarrled  woman 
has  capadty  at  common  law,  and  under 
The  atatute  formerly  In  force,  to  purchase 
property  on  credit,  with  the  assent  of  her 
basband.  whether  or  not  she  had  a  sepa- 
rate entate  which  she  could  charge ;  and, 
though  the  contract  of  purchase  did  not 
bind  her  personally,  the  vendor's  transfer 
of  title  was  valid  us  to  all  persons,  unless 
they  be  creditors,  or  purchasers  from 
her  husband,  and  created  In  her  a  statu- 
tory separate  estate.  Insurance  Co.  v. 
Tonng,S6A1a.424,6South.  Bep.116;  Sharp 
V.  Rharp,  76  Ala.  812;  Pollak  t.  Graves. 
72  Ala.  S47. 

The  husband  of  plaintiff  was  the  only 
witness  examined.  His  testimony  tends  to 
show  that  all  the  property  wan  purchased 
lor  plaintiff,  witness  acting  as  her  trustee 
and  agent ;  that  the  horse  was  paid  for  In 
c«sh.  and  the  buggy  and  harness  purchased 
partly  on  credit,  husband  (ind  wife  giving 
their  Joint  notes.  The  price  of  the  horse, 
and  one  of  the  notes  given  for  the  l)uggy 
and  harness,  were  pald  wlthmoney belongs 
lug  to  plaintiff.  As  to  the  other  note,  the 
witness  does  not  remranber  whetlierlt  was 
paid  with  money  which  he  obtained  from 
Kli^Epatrlck,  or  with  mon^  put  aside  lor 
tbe  purpose  of  paying  taxes ;  but  he  makes 
the  general  statement  that  the  price  of  the 
horse  and  the  notes  were  paid  with  money 
bel<mging  to  plaintiff,  and  wlththemoney 
pat  aside  to  pay  taxes.— all  which  moneys 
according  to  his  best  recollection,  she  re- 
eelTed  from  the  sales  ot  her  lands.  In 
Wortham  v.  Oarley,7SAIa.3o6.1twaBrDled 
that  a  purchase  by  the  husband  ot  person- 
al property,  in  the  name  or  for  the  benefit 
of  the  wife,  is  insufficient  to  create  an  equi- 
table separate  estate  though  he  may  fur- 
nish the  means  ot  payment.  In  such  case, 
the  nature  of  the  wife's  separate  estate  is 
statutory.  Tho^ore.  whether  the  money 
used  In  paying  for  the  property  was  fur- 
nisherl  by  the  hosbaad  or  belonged  to  tbe 

{>lalntlfr  iB  ImmatolaJ.  U  ft  was  purchased 
or  her  benefit.  In  either  .event,  she  had 
such  title  or  property  as  enabled  her  to 
maintain  the  action.  Kennon  t.  Dibble, 
Id.  361.  This  case  is  dlfltingulBhable  from 
Wilder  v.  Abemethy,  54  Ala.  M4.  In  that 
case  the  contest  was  between  the  wife  and 
tbe  creditors  of  the  husband,  who  wascar- 
rylng  on  business  la  her  name.  He  pur- 
chased the  goods  on  her  credit,  but  did  not 
nse  her  money  or  effects  to  pay  for  them, 
and,  in  fact,  they  were  npt  paid  for  when 
seliedanderprocess  against  him.  InLiddell 
V.  Miller,  86  Ala.  843.  6  South.  Rep.  671.  the 
controversy  was  also  between  the  wife  and 
credltomof  the  husband.  The  wife's  mon- 
ey did  not  go  Into  the  property,  except  so 
much  as  was  necessary  to  repay  oneot  tbe 
partners  the  amount  of  the  cash  payment 
adranced  by  blm  on  the  purcbaae  of  the 
stock  of  goods,  and  this  was  not  paid  un- 
til after  the  levy.  In  tbe  present  case  the 
lights  of  creditors  are  not  involved.  As 
we  have  shown,  defendant  did  not  place 
himself  In  a  poeitloa  to  set  up  that  the 
purchases  were  either  constructively  or 
actually  frandnlent  as  to  creditors.  Had 


the  pleadings  been  such  as  to  authorise  the 
sherin  to  j  ustif  y  under  the  execution  against 
plaintiff's  huHband,  and  thus  incidentally 
raise  the  question  of  fraud  as  to  his  credit- 
ors, it  may  be  conceded  that  the  proof  Is 
not  as  clear  and  convincing  as  the  law  r&> 
quires.  But  as  the  relation  of  defendant 
to  plaintiff's  claim  of  ownership  was  that 
of  an  indifferent  person.  In  which  attitude 
he  placed  himself,  the  sole  question  was 
the  prima  facie  sufficiency  ot  the  proof  to 
establish  that  the  property  sued  tor  is  the 
statutory  separate  estate  of  tbe  plaintiff, 
as  Bsalnst  persons  having  no  interest  or 
connection  with  the  title.  This  question, 
and  the  credibility  of  the  witness,  were 
properly  submitted  to  thejury.  Theaffirm- 
cctive  charge  may  be  given  at  the  Instance 
ot  the  defendant,  when  the  court  would 
sustain  a  demurrer  to  the  evidence;  but 
should  not  be  given  when  there  is  any  evi- 
dence, however  Insufficient  the  court  may 
r^ard  it,  from  which  a  fact  material  to 
plalntlff'sTightoI  recovery  maybe  dednced 
or  Inferred,  and  Is  nota  l^al  pi-esumptlon. 

On  the  case  made  by  the  pleadings,  we 
discover  no  error  In  the  recora.  Affirmed. 


East  t.  WonxniNaTON. 
(Suprnne' Court  of  Alabama.  Jsn.  ^1890.) 
Dbobit. 

All  action  for  deceit  will  not  lie  for  a  state- 
ment \iT  defendant,  on  emploTing  DlalDtlfl  to  do  a 
pieoe  of  grading.  a«  to  its  mmo  oontenta,  unlew  it 
appears  that  plalatifl  did  not  have  eoual  means  of 
knowledge,  aa  tbe  atatement  related  to  a  matter 
resting  la  opinim,  and  plalntifl  had  no  tight  to  rely 
onU. 

Appeal  tromcircnitconrt,  JflflwBon  coun- 
ty; J.  B.  Head,  Judge. 

Action  by  D.  W.  East  against  J.  W. 
Worthlngton  to  recover  damages  for  da* 
celt.  Plalntin  appeals  from  a  Judgment 
sustaining  a  demurrer  to  his  complaint. 

Smith  &  Lowe,  tor  appellant. 

SoMBBviLt.K,  J.  The  plaintiff  entered 
Into  an  agreement  with  the  defendants, 
tor  a  valuable  consideration,  to  do  a  por^ 
tlonot  the  grading  ot  acertaln  railroad  in 
this  state.  Thecomplaint  all^;^  that  the 
defendants  falsely  represented  to  tJie  plain- 
tiff that  this  grading,  thus  undertaken, 
"contained  o.OOOcublcyardsof  borrow  and 
10,0(>0  cubic  yards  of  waste,  "whereas,  there 
were,  in  truth  and  tact,  embraced  in  said 
grading  "M.OOO  cubic  yards  of  borrow  and 
18,000  cubic  yardsof  waste."  It  is  averred, 
forther,  that  the  plaintiff  believed  tb^r 
representations  to  be  true,  and  acted  on 
them,  and  that  defendants  had  the  means 
of  ascertaining  that  such  representations 
were  false.  On  this  state  of  tacts  the 
plaintiff  brings  this  action  of  damages 
for  deceit. 

It  Is  our  Judgment  that  the  representa- 
tions In  question  piim»  fade  related  to 
a  matter  which  rested  In  mere  opinion 
or  entimate.  It  does  not  appear  that  the 
plaintiff  did  not  haveeqaal  means  of  knowl- 
edge on  the  subject  with  the  defendants, 
or  that  by  the  exercise  of  reasonable  dili- 
gence he  could  not  have  ascertained  the 
truth.  We  are  to  presume,  in  the  absence 
of  averment  or  proof  to  thecontrary,that 
the  contracting  parties  were  In  a  position 
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of  perfect  equality  to  Jndgre  of  the  matter 
reprraented,  It  not  appearlDK  that  the  de- 
fendants Bpoke  aa  experts.  The  plaintiff 
had  no  rlRht  to  rely  upon  such  an  expres- 
sion of  opinion,  nor  to  regard  it  as  the  at- 
flrmation  of  a  fact.  The  expression  of  an 
opinion,  to  be  the  groimd  of  action*  must 
be  shown  to  be  knowlDgly  false,  made 
with  Intent  to  deceive,  and  to  have  been 
relied  on  by  the  deceived  party  as  trne. 
The  case  at  bar  scarcely  differs  In  princi- 
ple from  the  old  case  of  Bally  v.  Merrell,  8 
Bulst.  94,  decided  by  the  king's  bench  prior 
to  1656,  which  was  an  action  of  deceit. 
The  plaintiff  was  a  common  carrier  of 
goods,  and  bargained  with  the  defendant 
to  carry  for  hire  a  quantity  of  wood,  at 
the  rate  of  two  shillings  foreveryhimdrea- 
welght.  .The  defendant,  being  asked  by 
the  plaintiff  how  many  hnnd red-weight  It 
contained,  said  it  was  about  800  pounds 
weight.  Kelylng  upon  this  statement,  the 
plaintlfl  caused  the  wood  to  be  put  In  his 
cart,  and,  by  reason  of  the  overw^ght, 
killed  two  of  his  horses.  He  afterwards 
weighed  the  wood,  and  found  it  to  be 
2,000  pounds  weight.  It  was  held  that  no 
action  would  He  for  deceit  on  such  repre- 
sentation by  the  defendant.  It  we  per- 
mitted the  present  action  to  lie.  It  would 
be  extremely  haEardous  for  tradesmen  to 
venture  on  estimates  of  quantity  without 
great  caution  in  the  use  ot  words. 

The  demarrer  to  the  complaint  was 
properly  sustained,  and  the  Judgmmt  Is 
afDrmed. 


Allen  et  a/,  v.  Watts  et  &1. 
{Supreme  Covrt  of  Alabama.  Jan.  9,  ISflO.) 

COUNTIBB — PrKFBHRBD  ClAIHB. 

A  fund  set  apart  under  Code  Ala.  1S86,  f  906, 
maUng  the  claims  of  lurora  and  for  certain  other 
«xpeaae8  preferred  olunia  a^inet  the  county,  and 
requiring  the  conuty  treasurer  to  set  apart  a  »uBl- 
dent  fund  for  their  payment,  osn  be  need  for  the 
payment  of  tiu  oorrent  olaima  of  those  clasaee 
onjy,  and  Juror's  oerUfloaties  for  serrloes  prevl- 
ouuy  nndered  are  not  entitled  to  payment  out 
of  ik 

Appeal  from  dreolt  court,  Conecuh  coun- 
ty; John  P.  Hubbard,  Judge. 

Action  by  J.  L.  Allen  and  others  against 
J.  B.  F.  Watts  and  his  sureties  on  bis  offi- 
cial bond  as  county  treasurer.  Plaintiffs 
appeal  from  a  Judgment  for  defendants. 

G.  R.  Farnham,toT  appellants.  N.  Stall- 
wortb  and  J.  F.*StaIUng8,  for  appellees. 

McClrllan,  J.  This  Is  an  action  on  the 
official  bond  of  the  treasurer  of  Conecuh 
county.  The  breach  allied  Is  that  the 
treasurer  failed  and  refused  to  pay  certain 
juror  and  bailiff  certificates,  which  had  been 
issued  In  1886,  and  belonged  to  the  plain- 
tiffs, and  constituted  a  claim  against  the 
county,  though  there  were  funds  In  the 
county  treasury,  it  Is  alleged,  at  the  time 
of  demand,  which  could  have  been  devoted 
to  this  purpose.  Two  defenses  were  In- 
sisted on  at  the  trial:  (1)  That  the  eer- 
tlflcatws  had  been  paid;  and  (2)  that  there 
were  no  funds  on  band,  except  such  as 
had  been  set  apart  under  statutory  re- 
quirement for  a  speelflc  purpose,  and  could 
not  be  appropriated  to  the  payment  de- 
manded. Each  side  requested  tne  general 


charge.  It  was  given  for  defendants,  and 
plaintiffs'  request  was  refused.  Theactlon 
of  the  court  in  each  particular  was  except- 
ed to,  and  upon  these  exceptions  is  based 
the  only  assignments  of  error  that  are 
made. 

The  proof  iihows  that  at  the  time  the 
certiBcatea  In  qaeatlon  were  Issoed  the  du- 
ties of  thetreasnrer^offlceweredischarged 
by  Herrington  and  Cooper,  under  an  ar- 
rangement which  the  treasurer  had  made 
with  them  In  consideration  of  their  becom- 
ing sureties  on  his  bond,  by  the  terms  of 
which  they  were  to  receive  and  have  cus- 
tody of  the  funds,  keep  the  books  of  the 
office,  make  disbursements,  etc.  While  this 
arrangement  obtained,  the  certlflpates  in- 
volved In  this  suit  came  to  the  hands  of 
Herrington,  as  he  says,  by  purchase  from 
the  original  holders,  and  were  by  him  sent 
to  the  plaintiffs  In  payment  pro  t&oto  of 
a  debt  he  owed  them.  On  the  principle 
that  it  Is  a  payment  in  law  when  the  hand 
which  is  to  pay  Is  the  band  alBt>  to  receive, — 
a  proposition  thoroughly  well  established 
in  our  J  urisprudence,— it  was  insisted  below 
that  these  claims  were  paid  the  moment 
they  came  Into  Herrington's  possession. 
This  line  of  defense  Is  not  put  forward  in 
the  argument  here,  however,  and,  aa  the 
case  may  be  determined  on  another  point, 
we  will  not  decide  this  question. 

The  breach  (rf  the  condition  xA  the  bond 
relied  on  here  was  committed  In  Marcb, 
1888,  at  the  time  of  and  resulting  from  the 
written  demand  for  payment  and  its  re- 
fusal. The  sufficiency  of  the  second  de- 
fense, to  the  effect  that  there  were  no  funds 
In  the  treasury  which  could  be  l^ally  ap- 
plied In  satisfaction  of  those  certificatea. 
mustther^ore  bedetermined  by  a  reference 
to  the  law  then  of  force,  wtUefa  was  the 
Code  of  188B,  and  not  by  the  statnte  in 
effect  at  the  time  the  claim  accrued.  Sec- 
tion 90R  of  the  Code  of  1686  makes  the  claims 
of  Jurors  and  oommlsslonere  for  compensa- 
tion, and  the  accounts  for  necessary  sta- 
tionery furnished  the  county,  preferred 
claims,  and  requires  the  county  treasurer 
"to  set  apart  a  sufficient  fund  from  the 
moneys  of  the  coonfy  for  thdr  payment." 
The  language  of  the  present  statute  Is 
slightly  dlfftirent  from  that  employed  in 
previous  acts  and  codiflcattons,  but  we 
apprehend  the  meaning  is  the  same,  and 
that  the  purpose  of  this,  as  well  as  all  for- 
mer laws  on  the  subject,  was  to  assure  a 
fund  to  pay  such  current  expenses  of  the 
body  politic  as  were  essential  to  its  very 
existence,  and  continued  discharge  of  tue 
functions  for  the  performance  of  which  It 
was  created.  It  is  clear,  on  the  one  hand, 
tliat  the  purposes  of  this  statute  would 
not  be  met  by  a  construction  which  would 
admit  of  the  payment,  out  of  the  fund  thus 
set  apart,  of  claims,  even  of  the  classes 
mentioned,  which  had  accrued  for  services 
already  rendered ;  and,  on  the  other,  that 
to  hold  it  to  be  the  duf7of  the  treasurer  to 
pay  other  claims  out  of  this  fond  would  be 
to  emasculate  the  law  of  all  meaning  and 
effect.  But  it  is  urged  that  this  interpre- 
tation would  put  it  in  the  power  of  the 
treasurer  to  defeat  allclEdms  not  of  the  pre- 
ferred classes,  for  which  he  is  thus  to  pro- 
vide, by  simply  setting  aside  the  whole 
fund  In  hlshands  forthls  pnropae.  Aanffl- 
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dent  answer  to  Uils  position— leartns  oat 
otTlew any otherremedythe  claimant  may 
hare — la  that  he  is  only  authorized  to  set 
apartasnfficleDtsamto  meet  theeeexpend- 
Ituree,  and  If  he  should,  in  food  lalth  or 
otherwise,  thaeappropriatemorethan  was 
necessary  to  fulfill  the  statutory  purpone, 
he  conld  not  defend  asalnst  a  suit  for  re- 
fusing to  pay  other  claims  on  the  ground 
of  such  appropriation,  thouf^h  even  Tn  that 
case  it  would  seem  he  ought  to  tie  let  In  to 
reduce  the  recovery,  and  conflne  It  to  the 
amount  in  his  hands  In  excess  of  the  sum 
really  necessary  to  pay  the  preferred  claims. 
Enloe     Belke,  66  Ala.  505. 

The  uncontroverted  evidence  of  thetreas- 
arer  cmd  his  deputy  shows  that  when  the 
demand  was  made  on  him,  and  he  refused 
to  pay  these  certificates,  he  had  only  f  2.000 
of  the  county's  fund;  that  this  sum  was 
necessary  to  meet  the  claims  provided  for 
by  section  908  of  the  Code  dniing  the  year, 
and  which  wonld  accme  before  he  would 
recelTeotherfunds;  and  that,  tn  pursuance 
of  ttae  statute,  he  had  set  apart  all  of  this 
sum  for  that  purpose.  On  this  state  of  the 
evidence.  It  was  not  the  treasurer's  duty 
to  pay  theclalmsheld  by  plaintiffs  when  de- 
mand thereTor  was  made;  his  refusal  did 
not  constitute  a  breach  of  the  condition  of 
bis  official  bond ;  the  action  of  thecourt  in 
giving  the  general  charge  In  favor  of  the 
defendants,  and  In  refusing  to  charge  that 
the  Jury  should  find  for  the  plaintiffs  It  they 
believed  the  evidence,  was  free  from  error ; 
and  the  Judgment  of  the  circuit  court  ia 
affirmed. 


Amsbtcan  HErmoBBATiNe  ft  Oowtmm- 
Tiov  Co.  et  aJ.  LimN. 

(Aqmnw  Court     Alabama.  Jan.  9, 1890.) 

CosroKATioirs— Stock  m  Othbh  CoMPAirrw — Bq- 

niTT— PlAADlKfl — ^UlTLTirABIOCaHSBS. 

1.  A  bill  by  a  minori^  stockholder  of  a  oorpo- 
rstioa,  aminst  the  majonty  holder,  another  oom- 
p«ny,  ana  the  person  who  iDdnoed  the  oomplatn- 
ant  and  others  to  build  the  plant  and  orgaolie  ttae 
corporation,  alleged  that  the  defondaot  company, 
which  received  na  stock  in  payment  for  useless 
machinery  sold  the  oorporation,  nad  called  a  meet- 
ing for  the  avowed  pnrpose  of  assuming  control 
and  issuing  bonds  to  Itself,  and  prayed  bd  injuac- 
tion  to  restrain  the  defendant  company  from  Tot- 
ing its  stock,  and  that  the  stock  be  canceled. 
Held,  that  It  was  multlfariDus,  as  it  showed  no 
eomhinattoa  between  the  defendants,  and  no  con- 
nection between  the  wrongs  charged  agulndt  them, 
and  because  no  common  relief  was  prayed  against 
them,  and  because  tbe  corporation  itself  was  the 
proper  party  plaintiff  for  the  wrong  Imputed  to 
the  indirldnal  defendant. 

a.  The  allegaUons  as  to  the  defeota  In  the  ma- 
cbtnery,  and  the  defloianoy  Id  It*  stipulated  pro- 
ducing capacity,  famish  no  grounds  for  equitable 
relief. 

3.  If  acompany,  which  acta  as  a  transportation 
company,  holding  the  majority  stock  in  an  ice  and 
cold  storage  company,  proposes  to  deal  with  the 
latter  by  haviDg  its  cars  re-iced  at  the  works  of 
that  company,  it  may  be  enjoined  from  voting  its 
stock  in  UMt  company ;  but  if  the  first-named  cor- 
poration acts  as  a  transportation  company  only, 
thzDogh  organizationa  under  Its  control,  the  ease 
Is  not  within  the  rule. 

Appeal  from  chcmcety  court,  Jefferson 
county ;  Thomas  Cobbs,  Chancellor. 

Bill  by  E.  W.  Linn  against  the  American 
Bdrigerating  &  Conatmction  Company,  J. 


U.  Rutherford,  and  one  Bntler,  for  an  In- 
junction restraining  the  defmdantcorpora- 
tlon  from  voting  its  stock  at  a  stockhold- 
ers' meeting  of  the  Alabama  Ice  &.  Cold- 
Storage  Company,  and  to  have  that  stock 
canc^ed  on  the  books  of  the  Alabama 
Company.  The  bill  all^ces  that  £.  W. 
Linn,  a  resident  ol  JeffSraon  county,  Ala., 
and  complainant  in  the  original  bill  of 
complaint  in  this  case,  together  with  a 
number  of  other  persons,  was  induced  or 
Influenced  by  one  J.  M.  Rutherford  to  build 
an  ice  and  cold  storage  plant, — the  Amer- 
ican Refrigerating  &  Construction  Com- 
pany agreeing  to  furnish  said  plant  with 
machinery  capable  of  manuulactnring  i!0 
tozw  of  merchantable  Iceperday ;  that  the 
said  plant  was  constructed,  and  the  said 
American  Refrigerating  &  Construction 
Company  placed  therein  machinery  which 
they  represented  would  manufacture  20 
tons  of  merchantable  ice  per  day ;  that  the 
said  E.  W .  Linn  and  bis  associates,  not  be- 
ing acquainted  with  the  basinees  of  man- 
ufacturing Ice,  relied  on  therepresratations 
made  by  the  agents  of  the  said  American 
Refrigerating  *  Constructton  Conlpany, 
and  In  December,  1887,  organized  and  In- 
corporated said  plant  Into  a  company 
known  as  the  "Alabama  Ice  &  Cold-Stor- 
age Company."  The  whole  capital  stock 
of  said  company  was  800  shares,  of  the 
par  value  of  f  100  each,  and  the  said  Linn 
subscribed  for  and  received  dOsbaresofsald 
stock,  and  thesaid  American  Refrigerating 
&  Construction  Company,  subscribing  said 
machinery  through  Its  agents,  received 
on  Its  stock  subscription  420sharee  of  said 
stock ;  said  stock  being  subscribed  in  the 
name  of  an  agent,  which  it  now  holds. 
The  bill  then  alleges  tiiat  the  scdd  Ala- 
bama ice  ft  Cold-storage  Company  was 
oi^anlsed  In  the  wlntw,  when  there  was 
no  demand  for  Ice,  and  that  the  fall  capac- 
ity of  the  machinery  was  not  tested  until 
the '  following  summer,  when  it  was  dis- 
covered that  It  was  Impossible  to  manu- 
facture snid  30  tons  of  ice  per  day  with 
said  machinery,  and  the  Alabama  Ice  Sc 
Cold-Storage  Company,  for  that  reason, 
lost  money,  and  was  compelled  to  make 
debts,  which  debts  the  American  Refriger- 
ating &  Construction  Company  acquired ; 
that  the  American  Refrigerating  &  Con- 
BtructloQ  Company  forced  the  appoint- 
ment of  incompetent  agents  on  the  Ala- 
bama Ice  &  Cold-Storage  Company, 
against  the  protest  of  some  of  the  stock- 
holders, and  refused  to  allow  the  directors 
to  remove  them.  The  bill  then  avers  that 
the  American  R^geratiug  &  Construc- 
tion Company  is  a  foreign  corporation, 
not  oreaniced  in  the  state  of  Alabama, 
and  has  a  majority  of  the  stock  of  the  Al- 
abama Ice  &  Cold-Storage  Company,  and 
seeks  to  run  said  last-named  company  for 
its  own  benefit,  and  not  for  the  benefit  of 
the  stockholdeni  of  the  said  company.  It 
also  contains  all^ratlons  as  to  the  Amer- 
ican Refrigerating  ft  Construction  Com- 
pany having  and  controlling  a  line  of 
transportation  cars,  etc.  The  bill  then 
avers  that  the  American  Refrigerating  ft 
Construction  Company  had  &  meeting  of 
the  stockholders  of  the  Alabama  Ice  ft 
Cold-Storage  Company,  called  for  the 
avowed  purposeof  assumlngeQtlrecoutrol 
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OTOT  the  lost-niCTtioned  compaBy,  and  of 
ImqIdk  bonds  to  pay  an  indebtedness  to 
Itself,  caused  by  toe  defective  machlaery 
It  bad  sold  to  tbe  said  Alabama  Ice  &  Cola- 
Storage  Company,  Tbe  respondents  de- 
murred to  tbe  bill,  and  assigned  aagronnds 
of  demurrer:  "(la)  That  Linn  Is  not  a 
proper  party  to  bring  a  nuit  complaining 
of  an  ultra  vires  act  of  the  American  Re- 
frigerating &  Construction  Company;  (lb) 
that  lilnn  had  no  right  to  sue,  but  the  Al- 
abama Ice  A  Cold-Sturage  Company  is  the 
proper  party  complainant;  (2)  that  the 
Alabama  Ice  ft  Cold-Storage  Company  Is 
a  necessary  party ;  (3)  that  the  bill  Is  mul- 
tlfarioua.in  that  it  seeks  to  enjoin  thevot- 
Ing,  and  to  cancel  the  stock  of  the  Amer- 
ican Refrigerating  ft  Constrnction  Com- 
pany, and  of  Rutherford,  as  trustee;  (4) 
thatlilnnisDotentltled  totherellef  prayed 
for,  because  tbe  American  B^rlgeratlng  ft 
Construction  Company  has  a  right  to  vote 
and  control  Its  said  stock."  And  the  de- 
fendants in  their  answer  deny  the  allega- 
tlons  of  the  bill  as  to  Its  (the  American 
Refrigerating  ft  Construction  Company) 
attempting  to  exercise  exclusive  cuntrol 
over  the  Alabama  Ice  &  Cold-8torage 
Company,  and  that  to  the  detriment  and 
destruction  of  tbe  said  Alabama  Com- 
pany, and  also  denied  other  allegations  of 
the  bill.  The  defendants  also  moved  the 
court  to  dissolve  the  Intnnction  granted 
on  the  filing  of  the  bill ;  on  the  denials  of 
the  answer;  on  the  demuiTers  to  the  bill; 
and  for  wantof  equity  in  the  bill.  Thecase 
being  submitted  to  the  chancellor  on  the 
demurrers  and  the  motion  to  dissolve  the 
injunction,  thecbancellor  rendered  a  decree 
sustaining  the  second  ground  of  demurrer, 
and  so  much  of  the  demurrers  as  related 
to  the  canceling  of  the  stock  belonging  t>o 
the  defendant  corporation,  and  overruling 
all  tbe  other  grounds  assigned,  and  also 
overruling  the  motion  to  dissolve  tbe  in- 
junction. From  this  decree  defradants 
appeal. 

P.  G.  Bowman,  6.  B.  Harab,  and  Webb 
A  TUIman^  for  appellants.  Sterrett  dk 
Campbell  and  Qamtt  A  Underwood^  for 
appellee. 

Stonr,  C.  J.  Tbe  third  ground  of  demur- 
rer raises  the  question  of  multUaTiousness. 
This  should  have  been  sustained,  for  sever- 
al reasons.  First,  no  combination  or  con- 
Joint  purpose  Is  charged  to  have  been 
formed  between  Rutherford  and  the  r^rtg- 
eratlng  and  construction  company,  nor 
are  the  acts  of  abuse  charged  against  them 
severally  shown  to  have  had  any  connec- 
tion one  with  the  other.  3  Brick.  Dig. 
p.  888,  S  887  et  seo.  A  second  reason  is, 
no  common  relief  Is  claimed  against  the 
two,nor  Is  It  shown  that  relief  against  the 
one  will  affect  the  other.  The  third  reason 
is  that  the  wrong  imputed  or  apprehended 
at  the  hands  of  Rutherford  Is  a  wrong 
gainst  the  corpuration  Itself,  and  equally 
against  every  stockholder.  So  far  as  any 
grlovancecharged  against  blra  Is  concerned, 
the  cor|>oratlon  Itself  Is  the  proper  party 
plaintiff. 

Much  of  tbe  bill  is  devoted  to  complaints 
againsttbe  refrigerating  and  construction 
company.foralleged  defects  in  the  machln- 
ery  eonstracted  by  It  for  tbe  complainant. 


and  for  a  deficiency  in  Its  stipulated  pro- 
ducing capacity.  If  there  is  any  fouada- 
tloa  for  these  charges,  they  furnish  no 

ground  for  equitable  interposition.  No  re- 
ef Is  prayed  as  to  these  alleged  imperfec- 
tions, and.  If  prayed.  It  could  not  be 
granted.  It  ispurely  an  Independent,  le- 
gal demand.  We  suppose  these  averments 
were  made. that  they  might  be  weighed  In 
determining  whether  the  refrigerating  and 
ctmstructlon  company  was  exercising  its 
allied  majority  voting  power  for  Its  own 
private  emolument,  and  to  the  detriment 
of  the  Ice  and  cold-storage  company. 

The  charges  of  tbe  bill  on  which  the  re- 
frigerating and  construction  company  Is 
prayed  to  be  enjoined  from  voting  Its 
stock  In  matters  pertaining  to  the  Ice  and 
cold-storage  company  are  mainly  the  fol- 
lowing: "Complalnantfurther  shows  that 
the  American  Refrigerating  ftConstrncUon 
Company  owns  a  line  of  refrigerator  cars, 
and  acts  as  a  transportation  company, 
either  itself,  or  through  organizations  un- 
der its  control ;  that  It  carries  fruits  and 
perishable  goods  from  the  south  to  north- 
em  markets,  and  from  tbe  north  south- 
ward ;  that  It  proposes  that  its  cars  shall 
run  by  Birmingham,  (the  sltua  of  tbe  ice 
and  cold-storage  works.)  and  be  re-Iced, — 
that  Is,  be  filled  with  Ice,  at  the  factory  of 
theAlabamalce  ft  Cold-StorageCompany ; 
that.  If  allowed  to  control  the  Alabama  Ice 
ft  C-old-Storage  Company,  tbe  American  Re- 
frigerating ft  Construction  Company  can 
sell  Ice  and  re-ice  the  said  cars  for  nominal 
prices,  and ,  while  It  will  then  make  money 
for  Itself,  It  win  cause  a  loss  to  the  stock- 
holders of  the  Alabama  Ice  &  Cold-Storage 
Company. "  Speaking  In  another  place  of 
tbe  alleged  purpose  of  the  refrigerating  and 
construction  company  to  elect  a  board  of 
directors  through  Its  own  majority  voting 
power,  and  throngh  such  board  of  direct- 
ors to  issae  and  liecome  the  owner  of  cer- 
tain bonds  of  the  Ice  and  cold-storage 
company,  tbe  bill  charges,  further,  that, 
"if  this  Is  permitted,  It  may  secure  the  ab- 
solute control  of  the  Alabama  Ice  ft  Cold- 
Storage  Company,  and  its  sale,  when  tbe 
purposes  of  the  American  Refrigerating  ft 
Construction  Company  demand  or  require" 
such  sale.  This  Is  substantially  all  thebill 
contains,  on  which  It  Is  prayed  that  the 
refrigerating  and  constrnction  company 
be  enjoined  from  voting  Its  stock. 

In  the  case  of  Railroad  Co.  v.  Wood,  an- 
te, 108,  we  laid  down  certain  rules  which  It 
Is  claimed  require  the  Injunction  to  be  re- 
tained In  this  case.  In  that  case  one  rail- 
road corporation  owned  a  majority  of  the 
shares  of  stock  In  another  railroad  corpo- 
ration. The  two  ratlroadB,thoughnotex- 
actly  connected,  were,  to  a  large  extent. 
In  a  line  with  each  other,  and  trade  and 
travel  over  the  one  road  very  often  was 
carried  continuously  over  the  other.  The 
consequence  was  that  large  and  compli- 
cated dealings  would  necessarily  be  had. 
and  complicated  settlements  would  result 
therefrom.  In  which  the  Interests  of  tbe 
two  corporations  would  be  antagonistic. 
The  one  eorooratlon,  owning  a  majority 
of  the  stock  in  the  other,  could  and  did  ex- 
ercise the  voting  power  of  that  stock  In 
the  selection  and  election  of  a  majority  of 
the  board  uf  directors  of  its  own  cboo^ngr. 
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It  did,  hi  fact,  0leot,  from  Its  own  board  of 
directors,  a  majority  ol  tti«  dlrectoraforthe 
MempblH  &  Charleston  Company,  and. the 
same  person  was  chuaen  president  ot  the 
two  companies.  This  resulted  In  placing 
the  two  corporations  ander  one  and  the 
same  governing  body.  In  dealings  and 
■ettlemeiitabetweaitbe  two  corporations, 
the  same  personallly  must  represent  each, 
and  conseqaently  must  do  the  impossible, 
—contract  with  himself.  Asthe  only  prac- 
ticable means  ot  preventing  this  result,  we 
enjoined  the  stock  holding  corporation  from 
voting  Its  stock. 

In  the  preeentcaae  the  two  corporations 
are  situated  somewhat  differently  in  rela^ 
tion  to  each  other.  The  controlling  bnslnees 
of  one,  It  woold  seem,  was  the  manufact- 
ure and  erection  ut  machinery  for  man- 
ufacturing Ice,  and  coiistructinK  refrigerat- 
ing appliances  or  attachments.  The  busi- 
ness and  purpose  of  the  other  were  to 
mannfacture  and  sell  lce.and,foraprice,to 
famish  the  use  of  its  refrigerating  appli- 
ances. Notlilng  appears  to  be  antagonis- 
tic between  the  aim  and  purposes  of  these 
two  enterprises.  But  the  bill  ctaarRcs,  as 
we  have  seen,  "that  the  American  Refrig- 
erating ft  Construction  Company  runs  a 
line  of  refrigerating  cars,  and  acts  as  a 
transportation  company,  either  Itself,  or 
through  organizations  under  Its  control." 
When  dlslunctlre  averments  are  made  In  a 
bill,  each  must  be  sof&dent,  or  the  whole 
averment  falls.  8  Brick.  Dig.  p.  878,  §  183. 
The  averment  that  the  refrigerating  and 
construction  company  "acts  as  a  trans- 
portation company  •  *  •  itself,"  Is,  If 
It  stood  alone,  a  direct  averment,  which.  If 
it  be  shown  that  it  proposes  to  deal  with 
the  Ice  and  cold-storage  company,  would 
probably  bring  this  case  within  the  princt- 
pie  declared  In  Railroad  Co.  v.  Wood.  The 
averment,  however,  Is  that  It  acts  as  a 
transportation  company  either  itself,  or 
through  organizations  under  itscontrol.  If 
It  owned  simply  a  majority  of  stock  In  any 
cori^oratlon  engaged  in  such  transporta- 
tion, that  would  give  It  control  of  such 
cort^oration ;  and  yet  It  would  not  bring  It 
within  the  rule  for  an  Injunction,  nor  with- 
in the  principle  of  the  rule,  which  was  de- 
clared in  Railroad  Co.  v.  Wood.  To  apply 
that  principle  In  such  case,  would  In  effect 
deny  to  the  refrigerating  and  construction 
company  the  right  to  vote  Its  stock  in  the 
managementof  either  corporation ;  torthe 
same  reason  would  exist  for  interdicting 
Its  vote  In  the  transportation  company  as 
In  the  Ice  and  cold-storage  company.  We 
may  add  that  the  denials  of  the  answer 
bring  this  case  dlrectiy  within  the  princi- 
ple last  above  stated.  In  such  cose  the 
plaintiff  must  seek  redress  after  the  wrong 
Is  inflicted,  if  there  be  bad  faith  In  the  gov- 
erning board,  and  consequent  injury  to  the 
corporation,  or  to  blm  as  one  of  Its  stock- 
holders. 

The  fourth  ground  of  demurrer  ought  to 
have  been  sustained,  and  tor  that  reason, 
and  also  on  the  denials  In  the  answer,  the 
Injunction  should  have  been  dissolved. 
The  decree  of  the  chancellor,  in  the  mat- 
ters above  pointed  out,  is  reversed,  and  a 
decree  here  rendered,  dissolving  the  Injnuc- 
tlon.  The  complainant  Is  allowed  40  days 
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within  which  to  amend  hie  bllli  after  wUelt 
he  can  apply  for  a  reinstatem^t  ol  the  In- 
junction, as  he  may  be  advised. 

Reranied,  rendered  in  part,  and  remands 
ed. 


HoLwce  T.  State. 

(Supreme  Court  of  Alabama.  Jan.  10, 189a> 

HowoiDB— Mdrdbb— Pbovooatioh— SviDmoB  ow 
Chaiuctbb. 

1.  In  a  proMOUtion  (or  marder,  when  It  ap- 
pears  that  oefeniUtit,  while  Beeking  a  difficult 
with  another,  and  endeavoring  to  get  to  him,  was 
intercepted  by  deceased  Boletr  for  the  purpose  of 
preventing  the  difficulty,  ana  ti)at  in  the  scuffie 
following  the  fatal  ehot  was  fired,  no  provocation 
i»  shown  Bnfflcieot  to  arouse  sach  pwalon  as  to 
reduce  the  homicide  to  mauslaugbter. 

3.  Where  a  witness  on  his  oKamlnaUon  In  chief 
has  testified  that  he  bad  never  heard  aoTtblng 
against  defendant,  he  oan  be  asked,  on  cross-ex- 
amination, if  he  had  heard  that  defendant  had 
worn  "stripes." 

S.  Where  a  witness  has  testffled  that  the  rels- 
Uont  between  Umself  and  defendant  "were  not 
intimate,  and  he  did  not  know  whwe  defendant 
lived."  he  oanncot  testify  as  tobia  peiaooal  opin- 
ion ci  defendant's  good  oharaoter. 

Appeal  from  dty  conrt  of  Montgomery ; 
Thomas  M.  Arrinoton,  Judge. 

Indictmwt  against  George  Holmes  for 
the  murder  of  Thomas  Robinson.  Defend- 
ant was  convicted,  sentenced  to  the  peni- 
tentiary for  life,  and  appealed. 

W.  L.  Martin,  Atty.  Gen.,  tor  the  State. 

McGlklxan,  J.  It  was  cleariy  compe- 
tent to  ask  the  witness  Farley,  on  cross- 
examination,  If  he  had  not  heard  that  the 
defendant  *'  wore  stripes"  while  working 
on  the  streets  ot  Montgomery ;  the  witness 
having  testified  on  his  examination  In  chief 
that  he  bad  never  beard  anything  against 
the  defendant.  To  say  of  one  that  he 
wore  "stripes,"  the  appellation  commonly 
applied  to  the  garb  of  aconvlct,  necessarily 
Implies  a  conviction  of  some  Infraction  of 
the  law,  and  Is  therefore  derogatory  of  the 
personso  referred  to.  In  this  Instance,  the 
testimony  tended  directly  to  contradict 
and  weaken  the  n^ative  evidence  of  good 
character  given  by  the  witness,  and  Its  ad- 
mission was  tree  from  error. 

The  witness  McHngh  was  Incompetentto 
testify  either  affirmatively  or  negatively  as 
to  character.  He  knew  nothing  of  the  repu- 
tation borne  by  the  prisoner  in  the  ndgh- 
borhood  in  which  he  lived  orwhere  hewas 
known;  and  he  failed  to  show  that  hewas 
In  such  a  position  with  reference  to  the  de- 
fendant's residence  or  ckcle  of  acquaintan- 
ces as  that  the  fact  of  bis  not  hearing  any- 
thing against  him  would  haveany  tendmcy 
to  show  that  nothing  had  been  said,  and 
that,  therefore,  his  character  was  good. 
This  witness  swore  that  "he  thought  the 
character  of  prisoner  for  peace  and  quiet 
was  good,"  but  he  fnrthe^ibestifles  that 
this  was  his  personal  opinion  merely, 
based  on  what  he  himself  knew  from  a 
personal  acqafdntaace  whldi  had  existed 
for  about  two  years,  during  which  time  he 
had  seen  blm  frequentiy,  *'but  their  rela- 
tions were  not  Intimate,  and  he  did  not 
know  where  the  defendant  lived  "  Very 
clearly  this  witness  neither  knew  the  repu- 
tation of  the  d^endant  affirmatively,  nor 
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-was  be  In  a  poBltion  to  hare  beard  what 
was  aald  In  deroffatton  of  good  character 
In  Buch  sort  that  bis  haTlnfc  heard  notbinff 
against  thed^endant  coald  have  shed  any 
light  on  the  luqulry.  His  evidence  was 
properly exelnded.  Gherltree  T.Ruggen,67 
Bart>.  121;  Dave  t.  State,  23  Ala.  28:  Hose 
T.  State,  86  Ala.  211;  Martin  t.  Martin*  25 
Ala.  201:  Sorrellev.Craig,  9Ala.B84;  Had- 
]o  V.  Oooden,  IS  Ala.  718. 

It  appeared  on  the  trial  that  the  defend- 
ant, while  seeking  a  dlfHculty  with  one  King 
Woods,  and  endeavoriiig  to  get  to  him, 
was  Intercepted  by  the  deceased,  solely  for 
the  purposeof  preventing  a  consammallon 
ol  defendant's  design  agalast  Woods,  and 
that  In  the  scuffle  incident  to  this  Interfer- 
ence the  fatal  abot  was  fired  The  charge 
given  at  the  instance  of  tfae  state,  and  the 
Arst,  second,  and  third  charges  asked  by 
the  defendant  and  reused,  related  to  the 
passion  assumed  to  have  been  aroused  by 
the  interference,  and  the  sufficiency  of  pas- 
sion, thus  recited,  to  reduce  the  homicide 
below  the  grade  of  murder.  The  principle 
laid  down  In  Fldd's  Case,  52  Ala.  348,  and 
elaborated  in  the  later  cases  of  Judge  v. 
State,  68  Ala.  406.  and  Mitchell  v.  State,  60 
Ala.  26, that  an  affraymayoccuror  sadden 
provocation  be  given  which.  If  acted  on  In 
the  heat  of  passion  produced  then'by, 
might  mitigate  homicide  to  manslaughter, 
yet  if  Uie  provocation,  though  sudden,  be 
not  of  that  character  which  would,  In  the 
mind  of  a  Just  and  reasonable  man,  stir 
resentment  to  violence,  endangering  life, 
the  killing  wonld  be  murder,  applies  here. 
The  provocation  shown  by  the  evidence, 
and  byputheslsedlntbechargesrderred  to, 
was  not  sufficient  to  arouse  passion,  the 
existence  of  which  would  have  reduced  the 
homicide  to  manslaughter,  and  hence  the 
action  of  the  court,  as  well  in  giving  the 
charge  reqaested  by  the  state  as  In  refus- 
ing those  referred  to  above  asked  by  the 
defendant,  was  free  from  error. 

On  the  tacts  supposed  In  defendant's 
fourthcharge,heconld  nut  have  been  guilt- 
less. If,  as  there  hypothesised,  he  was 
returning  to  Boblnson's  store  for  the  pur^ 
pose  of  killing  Woods,  If  it  became  neces- 
Hary,  thus  endeavoring  to  put  himself  un- 
der a  necessity,  which  it  was  his  duty  and 
within  bis  power  to  avoid,  he  wasengaged 
In  an  nnlawful  act ;  and  It  the  deceased  In- 
terfered to  arrest  this  unlawful  act,  and  in 
the  Bcnfile  Incident  to  that  Interference  he 
was  accidentally  shot  by  the  driendantand 
killed,  manifestly  this  killing,  while,  ab- 
stractly considered.  It  was  a  misadven- 
ture, yet,  when  referred  to  the  Intent  of  the 
defendant  towards  Woods,  and  treated  as 
a  resultant  of  an  effort  to  thwart  that  In- 
tent, was  a  crime,  and  on  this  ground  the 
refusal  of  this  charge  may  be  Justified. 
The  charge  was  bad.  moreover,  because  It 
wasinvolve<l«nd  ai^umentatlve,  and  nat- 
urally tended'  to  mislead  and  confuse  the 
Jury. 

The  fifth  chance  requested  by  tbe  defend- 
ant Is  unsupported  In  several  of  tbe  facts 
upon  which  it  proceeds,  and  was  proper- 
ly refused  on  this  ground.  Jordan  v. 
State.  81  Ala.  20,  1  South.  Rep.  BT7. 

The  Judgment  of  the  city  court  is  af- 
firmed. 


WABDSWOKTB  QODS«. 

(Supreme  court  o/.^laBaiiia.  Jan.  14,  ISBQi) 
Mbokakios*  Libhs— Habbikd  Wounc. 
1.  Code  Ala.  1888,  S  2840,  provides  that  «ths 
wife  has  fall  legal  cai»cttv  to  oontraot  In  writ- 
ing BB  If  she  were  aole,  mth  the  aaaent  or  oon- 
ourrenoe  of  the  baaband,  expraaaedin  writtng.* 
Section  8018  oreataa  a  lien  for  work  done  or  mata- 
rlali  fumlBhed  in  ooQStruoting  or  repairing  any 
ballding  on  land,  "under  or  by  virtue  of  any  eonr 
tract  with  tbe  owner  or  proprietor  thereof,  or  his 
agent,  tmetee,  contraictor,  or  subcontractor. "  Seo- 
tiOD  8046  provides  that  "every  person,  incIudlDg 
married  women  and  eeitula  <nie  tnut,  for  whose 
use,  twneflt,  or  enjoyment  any  Duildlng  or  tmpn>vi»- 
mant  shall  be  made,  ia  embraced  witun  the  words 
*owner  or  proprietor.'**  Held,  thai  ■&  oral  coa- 
tract  with  a  married  woman  la  aufflcleot  to  create 
a  lien  for  work  done  or  matariala  fumished. 

a.  The  oontraot  must  be  with  tbe  married 
woman  herself,  or  her  authorized  agent,  and  her 
land  la  not  boond  for  materials  fumisbed  without 
her  knowledge  or  oonaeot,  under  a  oontraot  with 
her  bnaband. 

Appeal  from  city  court  of  Montgomery ; 
Thouas  M.  ABBmoTON,  Judge. 

Action  by  W.  W.  Wardsworth  against 
M.  L.  Hodge.  Judgment  was  rendered  for 
defendant,  and  plaintiff  appealed. 

Saj're,  StringhUow  &  Le  Grand,  for  ap- 
pellant.  Tompkins  A  Troy,  for  appellee. 

SoHSRviLLE,  J.  1.  The  first  question 
raised  by  the  rulings  of  the  court  on  the 

Elalntin's  demnrrerto  thed^radant's  plea 
I  whether  a  married  woman  can  bind  her 
separate  estate  by  a  mechanic's  lien, 
through  a  mere  oral  contract,  and  with- 
out the  assent  or  concurrence  of  her  hus- 
band, expressed  in  writing.  Tbe  plalntUf 
In  the  present  case  is  an  original  contract- 
or, and  fumisbed  certain  building  materi- 
als, consisting  of  lumber,  shingles,  and  oth- 
er articles,  which  were  used  in  the  early 
part  of  the  year  18S8  to  construct  a  house 
on  land  owned  by  the  defendant,  Mrs. 
Hodge.  The  defendant  insists  that  under 
the  law,  as  It  now  stands,  a  married  wo- 
man cannot  create  a  mechanic's  lien  on  her 
property  unless  idle  ctmtracts  In  writing, 
and  by  the  written  consent  d  the  hus- 
band. In  accordance  with  the  requirement 
of  section  2846,  Code  1888,  governing  the 
general  personal  contracts  of  the  wile. 
This  section  Is  a  part  of  tbe  new  married 
woman's  law  of  February  28, 1887,  and  Is 
in  tbe  following  words:  "Tbe  wife  has 
full  legal  capacity  to  contract  in  writing 
as  If  she  were  sole,  with  the  assent  or  con- 
currence of  her  husband,  expressed  In  wrll^ 
Ing. "  Code  1886,  S  2346. 

The  statute  governing  tfae  liens  of  me- 
chanics and  material-men  creates  a  lien  in 
favor  of  every  mechanic  or  other  person, 
for  work  or  labor  done,  or  materials  fur- 
nished. In  constructtiig  or  repairing  any 
building  on  land  "under  or  by  virtue  of 
any  contract  with  the  owner  or  proprle- 
torthereof.  orhls  agent,  trustee,  contract- 
or, or  subcontractor,"  upon  complying 
with  certain  prescribed  provisions.  Id.  § 
3018  et  seg.  It  Is  further  declared  that 
"every  person,  Including  married  women 
and  cestulB  que  trust,  for  whose  use,  b^o- 
flt,  and  enjoyment  any  building  orimprove- 
ment  sbnll  be  made,  is  embraced  within 
the  words  *  owuvr  or  proprietor,*  as  used 
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in  Iblfl  chapter."  Code  1888,  8  3048.  The 
Btatotes  OD  tbe  sobject  ut  mectaanlcB*  Ueiw, 
aa  embraced  In  sectioni  8018  to  8048,  are  a 
complete  system  In  themselves.  The  clear 
legislative  Intention  Is  to  reqaireno  written 
contract  to  createsach  a  lien.  An  oralcon- 
tractlBobTlonslyall  that  Is  necessary,  pro- 
vided thelabordone  ormaterlala  furnished 
are  bronsbt  within  the  terms  of  the  stat- 
ute, evi&nced  only  by  "a  statemrat  In 
writing,  verified  lij  the  oatb  of  the  claim- 
ant, or  some  other  person  having  knowl- 
edge of  the  tacts,  containing  a  Jnst  and 
true  account  of  tbe  demand  secured  by  the 
lien,  after  all  Just  credits  have  been  glv«i," 
which  mast  be  filed  with  the  Judge  of  pro- 
bate within  a  prescribed  time.  Code,  % 
3022.  Tbe  lien  Is  created  rather  by  tbe  law 
than  by  the  contract  of  tbe  parties.  It  Is 
analogous  to  the  vendor's  Ilea,  and  Is 
based  upon  a  like  reason,— that  It  la  nn- 
conscionable  for  a  vendee  to  retain  a  ven- 
dor's property  and  not  pay  the  stipulated 
price  forlt.  It  can  scarcely  be  maintained, 
on  anysound  principle,  tbata  married  wo- 
man conld  not  bind  land  by  a  vendor's 
lien  for  the  purchase  money,  witbont  tbe 
written  assent  or  concurrence  of  her  hus- 
band. Runage  v.  Towles,  95  Ala.  588.  6 
South.  Bep.  342;  Crampton  v.  Prince,  83 
Ala.  246,  8  South.  Bep.  519.  Tbe  enforce- 
ment of  such  a  lien  is  in  the  nature  of  a 
proceeding  In  rem,  rather  than  one  in  per- 
Bonajn,  eepecl^ly  as  against  the  estates  of 
married  women.  There  Is  no  more  reason 
why  a  Ibme  sole,  who  is  brought  within 
the  terms  of  the  statote.  should  enjoy  the 
benefit  of  a  mechanic's  labor  or  materials, 
witbont  paying  for  them,  than  one  sutjn- 
ria  sboald  perpetrate  allkelnjustice.  And 
BO  it  has  uniformly  been  held  In  this  state 
since  the  enactment  of  the  mechanic's  Hen 
law.  In  Ex  parte  Schmidt,  62  Ala.  252.  it 
was  decided  that  a  married  woman,  by 
tbe  contract  of  herself,  or  her  husband,  as 
agent  or  trustee,  acting  in  her  behalf,  could 
create  a  mechanic's  lien  on  hOTseparate  es- 
tate, although  she  was  not  capacitated  to 
contract  generally,  and,  In  fact,  was  em- 
powered by  statute  to  bind  her  separate 
estate  only  for  "articles  of  comfort  and 
support  of  the  household, "  suitable  to  tbe 
degree  and  condition  In  life  oi  tbe  family, 
and  for  which  the  husband  would  be  re- 
sponsible at  common  law.  Code  1878,  S 
2711.  This  ruling  was  followed  in  Schmidt 
V.  Joseph,  65  Ala.  476.  These  decisions 
construed  section  3460  of  the  Code  of  1876, 
which  is  the  same  in  substance  with  sec- 
tion 3046  of  the  present  Code,  as  expressly 
antborlzing  married  women,  eo  nomine, 
to  contract  for  a  mechanic's  or  material- 
man's Hen  on  tbe  same  terms,  and  in  the 
same  mode,  as  any  other  person  sul  Jaiia 
may  do.  The  Code  of  Missouri  contains  a 
statute  of  which  the  Alabama  mechanic's 
Hen  law  was  originally  asubstantlal  copy. 
Section  3192  of  that  Code  is  the  same,  in 
substance,  with  section  3046  of  the  Alabama 
Code  of  1886.  with  the  exception  that  the 
words  "owner  or  proprietor"  are  there 
made  to  Include  not  only  married  women, 
but  minors  under  V<  years  of  age.  Code 
Mo.  1879,  S  8192.  The  supreme  court  of 
Missouri  has  repeatedly  construed  that 
section  as  authorizing  married  women, 
otherwise  laboring  under  dlsablUties  of 
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eovertnre,  to  make  oral  contracts  binding 
th^  swarate  estates  by  amecbanlc's  lien, 
of  Hen  for  building  materials,  furnished  to 
construct  Improvements  on  land  owned 
by  them.  Manufacturing  Co.  v.  Gapen,  22 
Mo.  App.  397;  Murphy  v.  Murphy,  16  Mo. 
App.  600.  In  New  York,  where  a  general 
statute  gave  a  mechanic's  Hen  against  all 
owners  of  land  who  should  become  parties 
to  certain  contracts  for  labor  or  materi- 
als. It  was  held  to  embrace  married  women 
as  well  as  others.  It  was  observed  that 
"there  was  no  exception  in  terms  in  favor 
of  married  women,  and  there  Is  noneln  the 
nature  of  the  case,  or  In  reason,  poHcy,  or 
convenience."  Hauptman  v.  Catlin,  20  N. 
T.  247.  See,  also,  Xoonle  v.  Eogan.  61 
Amer.  Dec.  688,  note.  There  are  decis- 
ions to  the  contrary,  holding  that  a  me- 
chanic's Hen  will  not  attach  to  a  married 
woman's  separate  estate  under  a  contract 
made  with  her.  But  these  decisions  rest 
on  the  fact  that  the  words  "owner  or  pro- 
prietor, "as  used  In  the  particular  laws 
construed,  could  dot  be  made  to  embrace 
a  married  woman  by  mere  construction, 
as  that  would  authorise  a  personal  Judg- 
ment gainst  her  by  the  terms  of  the  stat- 
ute. O'NeH  v.Perclval,  20  Fla.  937;  Rogers 
V.  Phinips,  8  Ark.  866.  The  Alabama  stat- 
ute, as  we  have  said,  expressly  declares 
that  married  women  shaU  be  embraced  In 
the  words  "  owner  or  proprietor, "  as  used 
In  the  chapter  establishing  and  regulating 
the  enlorcemrat  of  tbe  liens  of  mechanics 
and  material-men.  Our  conclusion  is  that 
section  2346  of  the  Code  has  reference  only 
to  the  general  contracts  of  married  women 
other  tban  those  coming  within  the  influ- 
ence of  the  lawregulatlngmechanlcs*  Hens, 
and  tbe  Hens  of  material-men;  and  that 
the  verbal  contract  of  a  married  woman, 
through  herself  or  her  authorised  agrat,  is 
snfllident  to  create  a  Hen  for  labor  done  or 
materials  furnished  for  the  Improvement 
of  her  realty,  under  the  provisions  of  seo 
tions  8018-8048  of  the  present  Code.  Tbe 
plea  of  coverture.  In  such  cases,  can  go  no 
further,  at  most,  than  to  bar  a  personal 
Judgment  against  a  married  woman,  to 
which  the  plaintiff  Is  entitled  on  tbe  com- 
mon counts,  in  the  event  he  falls  to  estab- 
UshhlBlien.  Bedsole  v.  Peters,79Ala.l88; 
Code  1886,  S§  3m-9m.  The  second  and 
third  pleas  to  the  amended  complaint  were 
bad,  and  the  plaintiff's  demurrers  to  them 
should  have  been  sustained.  This,  bowev. 
er,  as  we  shall  see,  was  error  without  In- 
Jury  to  the  appellant, 

2.  The  demurrer  to  the  fourth  p)ea,  how- 
ever, was  properly  overruled.  This  plea 
avers  that  tbe  Inmberand  other  materials 
in  qnestlon  were  sold  by  plaintM  to  W.  T. 
Hodge,  the  husband  of  the  defendant,  on 
bte  soleeredit,  and  without  the  defendant's 
knowledge  or  consent.  Tbe  statute  con- 
fers the  lien  only  where  thecontract  is  with 
the  owner  or  proprietor,  or  his  or  her 
agent,  trustee,  contractor,  or  subcontract- 
or. Id.  S  8018.  This  manifestly  means  on 
the  part  of  the  owner,  as  distinguished 
from  bis  [or  her]  consent.  2  Jones,  Liens, 
$  1236.  Unless,  therefore,  the  contract  Is 
made  with  tbe  wife,  or  with  ber  agent  or 
trustee,  her  property  cannot,  in  the  ab- 
sence of  fraud  or  collusion,  be  subjected  to 
the  Uen  created  by  the  statute,  except  in 

Digitized  by  VjOOQIC 


196 


SOUTHERN  EEPOBTEE,  Vol,  7. 


(Ala. 


those  cases  where  the  unpaid  balance  due 
the  contractor  by  the  owner  Is  anthorlsed 
to  be  subjected.  Code,  §  3018.  The  hus- 
band, being  no  longer  the  trnatee  of  the 
wile's  statutory  separate  estate  in  Ala- 
bama, as  under  previous  Codes, cannot,  as 
husband  or  trustee,  create  a  mechanic's 
lien  on  the  wife's  property  without  her  au- 
thority or  consent.  Tbe  case  of  Ex  parte 
Scheldt,  62  Ala.  262,  supra,  was  decided 
under  the  former  statute.  The  contract 
of  thehusband  was  then  sufficient  tocreate 
such  a  Hen  on  the  wife's  property  because 
be  was  her  statutory  trustee,  and  undw 
the  statute  a  "trustee"  of  the  owner  was 
expressly  empowered  to  make  a  contract 
of  this  nature.  The  contract  must  be  ei- 
ther originally  that  of  the  wife,  through 
herself  or  her  authorized  agent,  or  else  the 
husband  or  other  a^nt  must  assume  to 
contract  for  her  and  In  her  own  behalf, 
and  such  contract  be  subsequently  ratified 
by  her,  with  full  notice  or  knowledge  uf 
its  nature.  In  the  absence  of  a  contract  of 
this  character,  no  lien  will  attach  to  her 
property;  and,  where  the  credit  is  given 
solely  to  the  husband,  he  alone  Is  bound, 
although  Itmay  uppearthat  thewlfe  knew 
that  the  building  or  Iniproremrats  were 
In  process  of  erection  on  her  land,  and  said 
nothing,  or  that  she  and  other  members 
of  the  family  afterwards  occupied  the 
building  as  a  dwelling.  This  view  is  not 
only  consonant  with  reason  and  Justice, 
but  Is  also  everywhere  fully  supported  by 
the  authorities.  Copeland  v.  Kehoe,  67 
Ala.  594;  Meyer  r.  Broadwell,  88  Mo.  671; 
Oamett  V.  Bwry.S  Mo.  App.  197;  Barker 
V.  Berry,  8  Mo.  App.  446 ;  Hughes  v.  Anslyn* 
7  Mo.  App.  400;  Looniev.  Hogan,61  Amer. 
Dec.  note,  pp.  693-«97;  Flannery  v.  Kohr 
mayer,  46  Conn.  558;  Lauer  v.  Bandow, 
43  Wis.  556;  Woodward  v.  McLaren,  100 
Ind.  586  ;  2  Jones.  Liens,  SS  1286-1238, 1258; 
Phil.  Mech.  Liens,  $  112.  The  fourth  plea 
was  thus  a  complete  defense  In  Itself  to  the 
action  for  the  enforcement  of  the.  lien 
claimed.  The  demurrer  to  this  plea  was 
an  admission  by  the  plaintiff  of  the  facts 
pleaded.  The  failure  of  the  plaintiff  to 
take  Issue  on  it,  after  the  demurrer  was 
overruled,  requires  an  affirmance  of  the 
Judgment.  Where  there  are  several  sepa- 
rate pleas  pleaded  by  way  of  d^enee  to  a 
suit,  each  good  In  Itself,  as  going  totheen- 
tire  action,  the  sustaining  of  either  one  of 
them  is  a  bar  to  Its  farther  prosecution. 
The  Judgment  la  accordingly  affirmed. 


LiLBB  T.  State. 
ISuproM  Court     Alabamtu  Jan.  16»  1890i) 

iHTOXIOATINfl  LlQUOKfr— SaLBS  M  MiNOBS. 
Where,  at  the  sDggefltloii  of  the  seller  of  lu- 
toxlcatinET  liquors,  a  by-stander  is  Induced  by  a 
minor  to  parohaae  liduor  for  him,  and  with  ttU 
moaey,  the  ^eot  Is  toe  same  as  if  the  sale  had 
heea  made  directly  to  the  mioor. 

Appeal  from  circuit  court,  Covington 
county;  John  P.  HuBSARn,  Judge. 
W.  L.  Martin,  Atty.  Oen.,  tor  the  State. 

Clopton,  J.  Defendant  waslndlctedand 
convicted  under  sccllon  4tKlS,  Code  3886, fur 
selling  liquor  to  Lawrence  Johnson,  a 
minor.  The  court,  es  mero  motUf  eharged 


the  Jury  that  If  Johmon  made  application 
to  defendant  to  buy  liquor,  and  defendant 
asked  falm  If  he  was  21  years  old,  and,  on 
Johnson  replying -that  be  was  not,  defend- 
ant said  he  could  not  sell  him  any  liquor, 
but  he  could  give  his  money  to  Silas  Fowl- 
er, who  was  near  by,  and  he  could  buy 
the  whisky  for  him,  and  thereupon  Johnson 
gave  the  money  to  Fowler,  and  Fowler 
bought  thewhisky.and  gavelt  tojobnsun 
in  the  presNice  ol  defendant,  the  ect  waa 
the  same  as  II  he  had  made  tbe  sale  direct- 
ly to  Johnson,  and  that  heconld  not  evade 
the  law  by  that  kind  of  device.  There  was 
evidence  on  the  part  of  the  state  tending 
to  prove  the  facts  hypothetically  stated  In 
the  charge.  Its  correctness  is  too  manifest 
to  require  argument.  Fowler  was  either 
the  agent  of  Johnson  to  purchase  the  whl». 
ky,  appointed  In  the  presence  and  hearing, 
and  at  the  suggeatton,  of  defendant,  or  the 
letter's  mere  Instrument  In  making  the 
sale.  In  either  case,  defendant  actually 
sold  the  whisky  to  Johnson. 

But,  if  conceded  that  Fowler  purchased 
the  liquor,  which  is  the  phase  of  the  case 
presented  by  the  evidence  of  defendant,  the 
proof  satisfactorily  shows  tbat  he  par* 
chased  It  for  Johnson,  and  that  tbls  was 
known  to,  and  done  In  the  presence  of,  de- 
fendant. In  such  case,  he  was  an  aider, 
abettor,  or  procurer  In  the  doing  of  the 
criminal  act.  He  participated  in  the  crim- 
inal design,  and  his  suggestions  and  acta 
directly  and  Immediately  contributed  to 
the  commission  of  the  offense.  It  was  not 
essential  that  he  should  have  sold  the  liq- 
uor to  Johnson.  As  bsM  in  Walton 
State,  62Ala.  107.lt  isenongh  that.  Intend- 
ing that  Johnson  should  iiave  the  use  of 
the  liquor,  he  sold  it  to  another  to  be 
given  him.  "Nor  is  It  true  that  a  vendor 
of  liquors  has  no  right  to  dictate  to  a  pur- 
chaser bow  he  shall  use  liquors  purchased 
at  his  bar.  It  Is  not  only  his  right,  but  bis 
duty,  to  see  that  In  his  bar,  and  in  hia 
presence^  such  liquors  arenot  given  to  per- 
sons of  the  class  to  whom  the  statute  In- 
terdicts a  sale  or  gift.  "  This  ruling  was 
afSrmed  in  Page  v.  State.  84  Ala.  446,  4 
South.  Rep.  697.  The  charge  requested  by 
defendant  ignored  the  evidence  tending 
to  show  that  defendant  sold  the  liquor  to 
Fowler  Intending  It  for  the  use  of  John- 
son, and  was  therdore  properly  rinsed. 

Affirmed. 


CBADnoGK  T.  American  Frebhotj)  Land 

&  MORTOAOK  Co. 

(Supreme  Court  qf  .Alabama.  Jan.  >7, 1B90.) 

FoBBieiT  CoEFORinoHS— HoKTaiess— Sum  dh- 
Dsa  Powsa— Deuubbbb  vob  Wast  Pabtiss. 

1.  The  validity  of  a  mortgage  executed  to  a 
foreign  cori>oratioD  not  having:  an  office  or  knowa 
place  of  bu&iness  or  an  agent  in  the  statb,  prior  to 
the  act  of  February  28, 1U87,  "to  give  force  and  ef- 
fect to  section  4,  art.  4,  of  the  conatitution  of  the 
Btate  of  Alabama,  **  cannot  be  questioned,  after 
foreclosure  and  conneouent  aatlBf  action  of  the  debt, 
before  tbe  sale  is  disaffirmed.  Sherwood  v.  Alvia, 
88  Ala.  115,  8  South.  Rep.  307,  followed. 

S.  A  demurrer  for  the  want  of  parties,  which 
does  DOt  specify  those  who  should  have  been  joined, 
should  be  overruled. 

8.  A  mortgagee,  who  purcdiaaes  either  by  him- 
self or  through  an  sgent,  at  a  sale  made  by  him- 
self under  the  power  contained  in  the  tamtgaga. 
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and  which  doe»  not  authorize  him  to  become  the 

Sarcbaser,  mar  come  Into  eauity  to  have  the  io- 
rmity  of  his  title.  reaultinR  from  the  mortgagor's 
right  to  disaffirm  the  sale,  removed  bv  a  oonfirma- 
tloD  of  the  sale,  if  the  mortgagor  so  electa,  by  a 
resale  onder  a  decree  of  the  court. 

Appeal  trora  chancery  court,  Tallapoosa 
county ;     K.  McSpadobn,  Judge. 
Bill  in  equity  to  compel  an  election  to 

aiBrm  or  disaflinn  a  sale. 

John  A.  Terrell  HJiH  H.A.Garrett,  for  ap- 
pellant. H.  J.  GiU&m,  for  appellee. 

McCi.Bi.i^N,  J.  The  bill  In  this  case  was 
filed  by  the  appellee  to  compel  the  appel- 
lant, Georsie  F.Craddock.to  elect  nrhether 
he  would  disafllrm  the  purchase  by  appel- 
lee uf  certain  lands  at  a  sale  made  Id  the 
execution  of  a  power  contained  In  a  mort- 
f^oge  f  rom  appellant  and  wife  to  the  appel- 
lee: and  prayed,  further,  that.  In  the  erent 
Craddock  should  elect  to  disafflrm,  the 
mortgage  should  be  foreclosed,  etc.  The 
debt  secured  was  created  In  the  year  1884, 
the  inoi'tgage  was  executed  on  May  14th 
of  that  year,  and  the  sale  was  made  on  the 
10th  day  of  December,  1888.  Thedemurrers 
tu  the  bill  are  that  the  complaJnant  Is  a 
foreign  corporation,  and  is  not  shown  to 
have  an  office  or  known  place  of  buslnetts 
In  this  state,  and  an  ajceut;  that  one  Mar- 
tha Cruddock  was  a  material  defendant, 
and  Is  not  made  a  party,  and  that  the  bill 
Is  without  equity,  In  that  It  dlsclcwee  that 
complainant  has  an  adequate  remedy  at 
law.  This  appeal  is  taken  from  the  decree 
of  the  chancellor  OTerrulIUK  these  several 
dfrnurrers. 

In  the  case  of  Sherwood  v.  Alvls,  83  Ala. 
115,  S  South,  fiep.  307,  which  Involved  the 
validity  of  a  mortgage  executed  to  a  for- 
eign corporation  not  having  an  office  or 
known  place  of  business  or  an  agentlntbia 
state,  prior  to  the  act  of  February  28,1887, 
"to  give  force  and  effect  to  section  4,art.4, 
of  the  constitution  of  the  state  of  Ala- 
bama." it  was  held  that  the  provision  of 
tlie  constitution  in  this  r^arddid  not  ren- 
der void  a  contract  made  by  a  corporation 
which  had  not  compiled  with  its  terms, 
and  that  the  other  party  to  such  contract, 
having  received  its  benefits, — the  contract 
being  an  executed  one, — conldnot  be  heard 
to  question  the  capacity,  on  this  account, 
tomabe  it.  In  thesubsequentcaseof  Dud- 
ley V.  Collier,  87  Ala.  431,  6  South.  Rep.804, 
the  conclusion  reached  In  Sherwood  v.  Al- 
vfs  was  Impliedly  sustained,  but  so  much 
of  the  opinion  as  hod  reference  to  tbe^- 
fect  that  should  be  accorded  to  the  act  of 
18if7,  supra,  was  held  to  be  obiter  dicta; 
and  strcHS  was  laid  upon  the  fact  that  the 
contract  thei-e  Involved  was  an  executed 
one,  in  o  measure  at  least. 

The  present  case,  In  so  far  es  it  Is  within 
the  influence  of  the  constitutional  provis- 
ion referred  to,  bi,  as  now  pres^ted,  Iden- 
tical with  tbatof  Sherwood  v.  Alvls.  The 
mortgage  was  executed  long  prior  to  the 
act  of  1&87,  and  the  contract  now  involved 
is,  in  some  measure  at  least,  an  executed 
one.  The  case  last  cited,  therefore,  and 
not  that  of  Dudley  v.  Collier,  is  decisive  of 
the  point  raised  bv  the  assignment  oS  de- 
murrer under  consideration. 

If  the  re8i)onr1ent  elects  to  disaffirm  the 
sale,  the  contract  may  possibly  cease  to  be 


an  "executed  contract,"  as  that  term  Is 
used  in  the  cases  referred  to;  and  In  that 
event,  it  may  be, the  defense  of  incapacity, 
resulting  from  uon-compliance  with  the 
constitution  and  laws,  would  be  admitted. 
We  decdde  nothing  on  this  point,  however 
further  than  that,  as  the  matter  now 
stands,  there  has  been  a  foreclosure  of  tbe 
mortgage,  and  tbe  debt  thereby  paid,  and 
that  while  this  state  of  things  continue, 
and,  at  least,  until  the  foreclosure  and  con- 
sequent satisfaction  of  the  debt  is  opened 
up  by  a  disaffirmance  of  the  sale,  this  case 
comes  within  tbe  influence  ol  Sherwood  t. 
Alvis,  supra. 

The  bill  alleges  that  George  F.  Craddock 
was  seixed  and  possessed  of  the  lands  em- 
braced in  the  instrument,  and  that  he  and 
his  wife,  Matilda  Craddock,  executed  the 
same  for  the  purpose  of  securing  the 
prompt  payment  of  the  debt  evidenced  by 
a  certain  promissory  note,  and  the  inter- 
est coupons  thereto  attached.  This  note 
and  coupons  which  are  made  exhibits  are 
in  lormobllgatlonsof  George  F.  Craddock, 
but  are  signed  by  his  wife.  The  mortgage, 
which  is  also  exhibited.  In  form,  is  the 
Joint  conveyance  of  Craddock  and  wife,  and 
contains  the  usual  covenants  of  seisin,  etc., 
as  if  made  by  them  as  owners  In  common 
of  the  land.  Therlgtatof  dnwer  Isexpress- 
ly  relinquished,  and,bythetermBemp]oyed 
to  thatend,  it  would  appeartbat  the  relin- 
qulabmCTt  was  made  by  tbe  husband  uid 
wife  jointly.  We  do  not  think  that  these 
exhibits  necessarily  imply  or  import  that 
the  wife  had  an  undivided  half  interest  in 
the  land.  It  would  seem  that,  at  most,  it 
Is  uncertain  from  the  recitals  and  cove- 
nants of  the  mortgage,  taken  in  connection 
with  tbe  note  and  coupons,  whether  the 
wMe  bad'  any  interest  in  the  land,  exc^t 
her  Inchoate  light  of  dower  and  homestead 
claim,  and  that  this  ambiguity  Is  relieved 
by  the  averment  of  the  bill  that  the  hus- 
band owed  the  debt,  and  was  seised  and 
possessed  of  the  land.  Another  prlncit>le 
which  would  Incline  courts  to  resolve  the 
ambiguity  In  favor  of  tbe  sole  ownership 
of  the  husband  is  that  the  wife  could  not 
execute  a  valid  mortgage  on  her  undivided 
half  Intnest  held  by  her  In  tbe  land  to  se- 
cure the  debt  sought  to  be  enforced,  and 
where  two  constructions  may  be  adopted, 
one  of  which  will  support,  and  the  other 
of  which  win  defeat,  tbe  Instrument,  the 
former  should  be  adopted,  Vincent  t. 
Walker.  86  Ala.  SS7,  6  South.  Bep.  466. 
However  all  this  may  be,  tbe  demurrers 
Intended  to  raise  this  Inquiry  were  proper- 
ly overruled,  because  they  do  not  reach  the 
point.  Thedemurrer  Is  (or  the  non-Joinder 
of  Martha  Craddock  as  a  party  defendant. 
No  such  individual  is  named  In  tbe  bill  or 
exhibits,  and  neither  disclose  or  indicate  In 
any  way  that  she  has  any  Interest  In  the 
8nbject<matter  of  the  suit.  The  bill  shows 
that  Matilda  Craddock  was  .the  wife  of 
George  Craddock,  and  alleges  that  as  such 
she  Joined  in  tbe  execution  of  the  mort- 
gage. A  demurrer  for  tbe  want  of  parties, 
which  does  not  specify  those  who  should 
have  been  Joined,  should  be  overruled. 
Chambers  v.  Wright,  62  Ala.  444.  In  that 
aspect  of  tbe  case  in  which  it  Is  sought  to 
foreclose  the  mortgage.  It  may  become 
necessary,  or  at  least  proper^^to  Join  the 
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wUe  of  Geor^  F.Craddock  as  adefendant, 
eren  cranting  his  sole  ownenihip  of  tbe 
land.  Otherwise  it  may  be  that  foreclos- 
ore  would  leave  tbe  eqalty  ol  redemption 
outetandlng:  In  ber, 

A  inorte:agee,  who  parchasee  ^tber  by 
hlmeelf  or  tbrousti  an  a^fent  at  a  sale 
made  byhlmeeiranderthe  powwccmtalned 
In  tbe  mortgage,  and  which  does  not  au- 
thorlBB  bim  to  become  the  purchaser,  may 
come  Into  equity  to  have  tbe  Infirmity  of 
blB  title,  resulting  from  the  mortgagor's 
right  to  disaffirm  the  sale,  removed  by  a 
conflrmatiun  of  tbe  sale,  it  the  mortgagor 
■o  electa,  or  by  a  resale  nnder  a  decree  of 
the  conrt.  This  Is  the  eqotty  preemted  by 
the  present  bill,  and  the  demorrar  for  want 
of  equity  wrw  properly  overraled.  Mc- 
Lean V.  Presley,  66  Ala. 

The  decree  ol  the  cbuicery  conrt  Is  af- 
firmed. 


Webth  v.  Montqouert  Land  A  Ihp.  Co. 
{Supreme  Court  qf  Alabama.  Jan.  87, 1890.) 
PLSiniKO— Plbaj. 
Wties  m  plea  aMumea  to  answer  the  whole 
deolaratioo,  but  fails  to  neffatlve  the  cause  of  ao> 
tton  set  out  in  each  oonnt,  it  is  demurrable. 

Appeal  from  circuit  conrt,  Montgomery 
county;  John  P.  Hobbabd,  Judge. 

Action  of  aaaumpait. 

Bice  4k  Wil^t  for  app^ant.  TompkinB 
A  TVoy,  tor  appellee. 

SouERTiLLEr  J.  1.  The  complaint  con- 
tains three  separate  counts,  the  two  first 
being  common  counts,  respectively  for 
goods  and  chattels  sold*  and  on  an  ac- 
count stated.  The  third  declares  on  a  spe- 
cial agreemoit  in  writing  to  pay  a  sum 
certain  for  SO  shares  ue  capital  stock 
of  the  plaintiff  corporation.  The  defend- 
ant answers  by  Interposing  a  single  spe- 
cial plea,  whicb  professes  to  go  to  the 
wbole  complaint.  This  plea  allures  fraud 
In  the  procurement  of  the  defendant's  sub- 
scription to  the  said  stock  which  consti- 
tuted the  consideration  of  the  written  in- 
Btmment  described  In  the  third  count. 
While  tbe  plea,  therefore,  professes  to  an- 
swer the  whole  complaint,  Including  the 
three  counts.  It  in  fact  answers  only  the 
third  count.  The  settled  rule  of  pleading 
Is  that,  when  aplea  assumes  toanswer  the 
whole  declaration  or  complaint,  but  falls 
to  negative  the  cause  of  action  set  ont  In 
each  count,  or,  in  other  words,  answers 
only  a  part  of  the  complaint,  It  is  demurra- 
ble. Wilkinson  v.  Moseley,  »0  Ala.  662; 
Tomkies  v.  Reynolds,  17  Ala.  109;  White  v. 
Yarbrougb,  16  Ala.  lOU;  Oalbreatb  r.Cole. 
61  Ala.  139.  The  reason  is  that  each  count 
purports  on  Its  face  to  disclose  a  distinct 
right  of  action,  unconnected  w^Ith  that 
stated  In  anyof  tbe  other  counts,  and  tbls 
is  BO  whether  tbe  suit  In  fact  embraces  two 
or  more  causes  of  action,  or  only  two  or 
mure  different  statements  of  the  same 
cause  of  action.  Wbetfaer,  therefore,  the 
plaintiff  claims  a  recovery  In  such  case, 
upon  one  right  of  action  only,  or  upon  sev- 
eral, cannot  appear,  except  when  disclosed 
by  the  evidence.  It  does  not  appear  on 
demurrer.  The  plaintiff,  by  maintaining 
one  good  count,  will  establish  bis  right  of 


recovery,  although  he  fall  on  all  the  oth- 
ers. Hence  a  plea  falling  to  answer  every 
good  count,  Is  bad,  and  Its  Insufficiency 
may  be  taken  advantage  of  by  demurrer. 
Gould.  PI.  p.  159,  c.  4.  9$  4r-6;  Stepb.  PI. 
(Tyler.)  216;  Heard,  Civil  PI.  161;  Tabler 
V.  Coal  Co.,  79  Ala.  877.  On  this  principle 
the  eleventh  assignment  of  the  plalntitTs 
demurrer  to  the  special  plea  of  d^endant 
was  properly  sustained,  without  regnrd 
to  any  question  affecting  the  merit  or 
soundness  of  the  other  assignments.  Hon 
constat  the  common  counts  In  tbe  com- 
plaint might,  on  tbe  evidence,  have  dis- 
closed a  valid  cause  of  Bctl<m  raitirely  dtB- 
connected  with  the  alleged  subscription  to 
the  corporate  stock,  as  to  which  the  fraud 
was  charged. 

2.  The  record  shows  that  the  conrt  sus- 
tained the  entire  demurrer,  which  con- 
tained 12  separate  grounds.  The  defend- 
ant declined  to  plead  further,  and  allowed 
final  Judgment  to  go  against  blm  on  the 
demurrer.  This  conrt  on  appeal,  there- 
fore. Is  compelled  to  sustain  tbe  action  of 
the  primary  court.  Inasmuch  as  one  of  the 
several  grounds  of  demurrer  was  unques- 
tionably well  taken.  Guilford  v.  Kendall. 
42  Ala.  651.  The  ]udgm«it  must  accord- 
ingly be  affirmed. 

Clopton,  J.,  not  sitting. 


Mbbiwbther  v.  Lowndes  Cocntt. 
(Supreme  Court  of  .dlobamo.  Jon.  SB,  1890:) 
BsmoEa — Bond  tob  Construotion— Act  or  God. 

1.  Where  a  bridge  builder  executes  a  bond 
oonditloaed  that  the  bridge  built  sball  be  **kept  in 
good  repair,"  and  shall  "remain  safe  continuously 
for  the  period  of  five  years,  for  the  passage  of 
travellerB, "  eto..  and  said  bridge  is  washed  awar 
by  flood  within  less  than  fire  years,  an  action  wiu 
lie  on  the  bond  for  breach  thereof,  upon  failure  to 
rebuild. 

ii.  Code  Als.  1883,  |  1467,  which  provides  that 
where  a  bridge  is  guarantied  by  the  bond  of  tbe 
builder  to  suuid  for  a  stlpuiatMl  period,  and  said 
bridge  Is  washed  away,  the  oommissioners*  court 
shaiL  upon  the  faot  being  made  known  to  them  by 
any  freeholder  of  the  oounty,  notify  the  contractor 
to  rebuild,  aod,  in  case  of  his  refusal  or  neglect  to 
do  so  in  a  reasonable  time,  shall  order  suit  to  be 
brought  on  such  bond,  does  not  make  the  giving 
of  such  information  by  a  freeholder  a  condition 
precedent  to  the  action  of  the  court  in  giving  no- 
tice to  rebuild,  or  its  authority  to  order  suit 
brought,  but  it  makes  a  dnl^,  ouierwlse  dfsore- 
tlonary,  mandatory  on  the  court. 

8.  Where  the  bond  of  a  contractor  recites  that 
VCA  consideration  paid  by  the  county  is  both  for 
the  work  of  buildiog  a  bridge  and  for  the  ezeou- 
tioQ  of  the  bond,  and  one  of  the  undertakings  iA 
said  bond  is  an  obligation  to  keep  the  entire  bridge 
in  good  repair  for  a  stipulated  period,  the  obligor 
cannot  avoid  his  liability  to  rebuild  as  to  tbe  spaa 
because  the  oounty  furnished  ali  the  materials  for 
this  part  of  the  bridge,  and  paid  him  the  additional 
sum  at  9S6  for  superintending  Its  ereotkm. 

Appeal  from  circuit  court,  Lowndescoun- 
ty;  John  Moore,  Judge. 

Action  by  I.owndes  county  against  K. 
L.  Meriwether,  as  admlnletratrtx  of  the 
estate  of  J.  N.  Meriwether,  deceased,  on  a 
bond  made  by  the  defendant's  Intestate. 
The  breach  complained  of  le  the  falling  of 
the  con  tractor  orobligorto  rebuild  abridge 
which  had  been  washed  away,  after  hav- 
ing been  notified  to  do  so  by  the  board  of 
revenue  ol  said  county.    The  defendant 
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pleaded  the  general  Inae,  and  a  epedal 
plea  of  "the  act  of  Ood"  in  the  bridge  be- 
taig  waehed  away. 

BSce*  n^i/^,  for  appellant.  Q.Oook,tor 
appellee. 

SoicBBTiLLE.  J.  The  bond  of  the  defend- 
ant'a  Inteatate,  which  Is  here  aaed  on,  for 
the  eonaldwation  spedfled,  boond  him,  by 
eoTenant,not  only  to  bnlld  the  brldjce  con- 
tracted lor  by  the  coanty  of  Lowndea,  bat 
also  for  fire  years  to  keep  the  atracture  In 
repair.  The  exprew  condition  of  the  un- 
dertaking Is  that  Bald  bridge  shall  be"  kept 
In  good  repair"  by  the  obligor,  and  shall 
**  r^ain  safe  continnonaly  from  the  time  of 
its  acceptance  [by  tlie  conntyO  for  the 
period  of  five  years,  for  the  passage  of 
travel ers  and  other  persons,  as  wrtl  as  for 
all  pnipoees  for  which  said  bridge  may  be 
property  and  lawfully  used.  * 

It  iB  not  denied,  on  the  one  hand,  that 
the  brldfre  In  qaestlon  was  constructed  in 
a  skillful  and  workman-like  manner,  nor, 
on  the  other,  that  the  county  had  thie  au- 
thority to  cootaraet  generally  for  the  con- 
struction of  bridges,  free  or  toll,  and  to 
take  a  bond  to  keep  them  In  good  repair 
for  a  Btlpalated  period.  Code  18S6,  fiS  1442, 
1456, 1467.  The  breach  of  the  bond  assigned 
is  that  the  bridge  was  washed  away  by  a 
flood,  within  the  period  it  waa  stipulated 
to  stand,  and  thereby  became  Impamable 
to  the  public,  and  that  the  defraidant'a  in- 
testate refused  to  rebuild  and  repair  the 
bridge,  although  notlflect  to  do  so  by  the 
board  of  revenue  of  the  county,  which  was 
invested  with  the  Jurisdiction  and  powers 
conferred  by  the  atatate  on  courts  of  county 
commlstioners  In  refercDce  to  theanbject  of 
bridges. 

1.  The  main  d^ense  niged  to  the  salt  is 
that  the  bond  Imposed  no  duty  on  the  ob- 
ligor to  rebuild  the  bridge, but onlyto keep 
It  tai  repair  so  long  as  It  stood ;  and  that 
the  strncture  was  destroyed  from  no  defect 
In  the  work,  but  by  an  extraordinary  and 
unprecedented  flood,  which  was  an  act  of 
God,  not  covered  by  the  covenants  of  the 
bond.  This  defense  was  clearly  not  good. 
There  is  a  long  line  of  cases,  both  in  Eng- 
land and  this  country,  which  settle  the 
proposition  that  an  unconditional  express 
covenant  to  repedr  or  keep  in  repair  Is 
equivalent  t«)  a  covenant  to  rebuild,  "and 
binds  the  covenantortomake  good  any  in- 
]ary  which  hnman  powercan  remedy,  even 
if  caused  by  storm,  flood.  Are,  Inevitable 
accident,  or  the  act  of  a  stranger;"  and 
thai;,  wldle  an  act  of  Ood  will  excuse  the 
non-performance  of  a  duty  created  bylaw, 
it  will  not  excuse  a  duty  created  by  eon- 
tract.  Abby  V.  Blllups,  36  Misa.  618,  72 
Amer.  Dec.  143,  and  note,  p.  148;  Boas  v. 
Overton,  3  Call.  309;  Polack  v.  Pioche,  95 
Amer.  Dec.  115,  note,  121.122;  Hoy  v.  Holt, 
81  Pa.  St.  88;  Miller  v.  Morris,  40  Amer. 
Rep.  814;  School-Dlst.  v.  Daucby,  68  Amer. 
Dec.  871:  Beach  r.  Qraln,  49  Amer.  Dec.  369, 
note,  874;  Van  Worroer  v.  Crane,  16  N.  W. 
Rep.  686;  Warren  v.  Wagner,  75  Ala.  188; 
Nave  V.  Berry,  22  Ala.  382.  The  conrta 
have  no  authority  to  relieve  contracting 
parties  from  the  hardships  often  occa- 
sioned by  anch  contracts,  as  It  Ih  within 
the  power  of  obligors  to  provide  In  ad- 
vance by  excepting  liability  for  casualties 


of  tMs  nature  from  ISie  terms  of  t^dr  con- 
tracts, if  they  so  elect.  The  contract,  more- 
over, shows  that  the  duty  of  keeping  "in 
good  repair"  is  conpled  with  the  covenant 
that  the  bridge  shall  "remain  safe"  for  the 
period  stipulated.  And  the  statute  clearly 
contemplates  that  when  a  bridge,  con- 
structed under  such  a  contract,  is  "  washed 
away,  or  so  damaged  [in  any  manner}  as 
to  become  unsafe  to  the  public."  within 
the  period  covered  by  the  bond,  such  ac- 
cident shall  be  sneh  a  breach  of  thu  bond 
as  to  constitute  a  ground  of  action.  Code 
1886,  S  1457.  The  second  plea  interpoalng 
this  defense  waa  bad,  and  the  court  did 
not  err  in  sustaining  the  demurrer  to  it. 

2.  Where  a  bridge  Is  thus  erected  by  con- 
tract with  the  county,  and  contains  a 
guaranty,  by  bond  or  otherwise,  to  stand 
tor  a  stipulated  period,  the  statute  pro- 
vides, if  the  structure  is  "  washed  away,  or 
so  damaged  as  to  become  unsafe  to  the 
public,"  that  the  commissioners'  court 
^sfaall.  upon  the  fact  being  made  known  to 
them  by  any  freeholder  of  the  county,  noti- 
fy the  contractor  to  rebuild  such  bridge,  if 
washed  away,  or  repair  it,  If  damaged, 
and,  in  case  of  his  refusal  or  neglect  to  do 
so  in  a  reasonable  time,  (to  be  Judged  by 
the  court,)  shall  order  suit  to  be  brought 
in  the  name  of  the  county  on  such  bond. " 
Code  1886,  S 1457.  It  Is  contended  on  behalf 
of  the  appellant  that  the  commisaionen' 
court  had  no  authority  to  notify  the  coih 
tractor  to  rebuild,  or  to  bring  the  present 
ault,  until  the  fact  of  the  damage  to  the 
bridge  was  made  known  to  the  court  by  a 
freeholder.  The  etatnte  ia  not  auaceptlble 
of  this  couHtmction.  The  giving  of  each 
informationby  a  freeholder  wasnot Intend- 
ed aa  a  condition  preced^t  to  the  action 
of  the  court  In  givmg  notice  to  rebuild,  or 
Ita  authority  to  order  salt  brought,  but  to 
make  It  a  duty,  otherwise  discretionary, 
mandatory  on  the  court.  The  authority 
to  sue,  and  to  take  all  preliminary  steps 
necessary  thereto,  ia  an  Implied  Incident  of 
the  contract,  and  of  the  general  statutory 
powers  conferred  on  counties  aa  bodlea 
corporate.inanyGourtofrecord.  Id.5§886, 
1467;  James    Conecuh  Co.,  79  Ala.  804. 

8.  It  is  farther  contended  that  there  was 
no  consideration  for  the  execution  of  the 
bond  so  far  aa  concerned  the  conatruction 
of  the  span  of  the  bridge, because  theconn- 
ty  furnished  all  thematerial  for  this  particu- 
lar part  of  the  structure,  and  paid  the  obli- 
gor the  additional  sum  of  f 26  for  superin- 
tendingits  erection.  This  factdoes  not,  in 
onr  Judgment,  change  the  aspect  of  thecase. 
The  boud  itself  recites  that  the  conaidera- 
tlon  of  $250,  paid  by  the  county  to  the  ob- 
ligor, was  both  fur  the  work  of  building 
the  bridge,  and  for  the  execution  of  the 
bond,  which  necessarily  Includes  the  aa- 
Bumption  of  its  andertakin^s.  One  of  these 
undertakings  Is  the  obligation  to  keep  the 
entire  bridge,  and  not  a  part  of  it,  iu  good 
repair  for  the  period  stipulated.  The  au- 
thority of  the  commlsaionera'  court  was 
to  make  a  contract  for  building  a  bridge, 
and  to  take  a  bond  gnarantying  the  suffl- 
clency  and  permanency.  Itwasimmaterial 
whether  the  defendant's  intestate  furnished 
ail  or  a  part  of  the  materials,  or  whether 
the  county  tumlahed  them.  It  waa  equal- 
ly unimportant  whether,  as  CQUtractor^he 
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ballt  a  part,  and  BDperl&tended  the  bnlld- 
1ns  of  the  other  part,  or  whether  he  built 
the  «atlre  structure.  He  has,  for  a  valua- 
ble consideration,  contracted  to  Kuaranty 
the  whole,  and  muRt  abide  by  the  terms  of 
bis  iM^reement.  That  the  comtnlsstoners' 
court  bad  tiie  authority  to  enter  into  such 
an  agreement  as  that  Imported  by  the 
bond  we  entertain  no  doubt.  It  follows 
from  the  foregoing  views  that  the  ralings 
of  thecircnit  court  were  all  free  from  error, 
Including  the  giving  of  the  general  affirm- 
ative charge  requested  by  the  plaintiff. 
Affirmed. 


Fjlbbiob  t.  New  Enoluvd  MoKxaAOB  Sb- 

CUBIT7  Co. 

{Supr&me  Court  of  Alabama.  Sva.  80;  1800;) 

FOHHSH  CORFOKATtOITB— LOAir  SSOVKBD  BT  JfoBV- 
OAOI— FOBBCLOBtJHB— EVIDBNOB. 

1.  The  ftlDRle  act  of  makiDft  one  loan  of  money, 
and  taking  a  mortgage  to  tecare  It,  In  Alabama, 
by  a  fOrdgn  oorporatfon  engaged  la  ttia  btulneaB 
of  ioanlog  money  on  mortxagea,  when  it  has  no 
place  of  bosiaess  or  agentin  the  state,  Is  a  vlola> 
tlon  of  Con&t  ALa.  art.  14, 1 4,  providing  that  no 
foreign  corporation  shall  do  any  business  "  in  the 
state  withont  having  at  least  one  known  plooe  of 
bnsinma,  and  an  autfiorixed  agent,  therein. 

2.  Wnere  such  foreign  corporation  thus  lends 
mosey,  and  takes  a  mortg^e  therefor,  In  violation 
of  the  constitution,  the  promise  of  the  mortgagor 
to  pay  is  void,  and  a  bill  to  foreclose  the  mortgage 
cannot  he  muntalned. 

8.  Where  the  mort«aga  recites  that  it  is 
*made,"atkdtlieackQOwredgment  is  taken,  in  Ala- 
bam  <i,  It  is  prima /ncf«  shown  that  the  loan  of  the 
money  and  taking  of  the  seeurltr  by  mortgage  was 
transacted  in  said  state,  though  the  loan  was  made 
payable  in  another  state. 

Appeal  from  chancery  court,  Lowndes 
connty ;  John  A.  Fobtkr,  Chancellor. 

Bill  by  the  New  England  Mortgage  Secu- 
rity Company  against  J.  S.  Farilor  to  fore- 
close a  mortgage.  Judgment  for  com- 
plainant.  Defendant  appeals. 

Watta  &  Soa,  for  appellant.  Caldwell 
BmdahAw  and  Webb  &  Tillman,  for  appel- 
lee. 

SoHBBTiLLB,  J.  Thc  bill  Is  filed  by  afor^ 
eign  corporation  for  the  purpose  of  fore- 
closing a  mortgage  on  certain  lands  In  the 
counties  of  Montgomery  and  Lowndes; 
said  conveyance  bearing  date  April  13, 1886, 
and  belngexecuted  tosecurealoan  of  mon- 
ey by  the  complainant  to  the  mortgagor. 
This  was  prior  to  the  act  of  February  28, 
1887,  passed  to  give  additional  force  and 
effect  to  section  4  of  article  14  of  the  pres- 
ent constitution  of  Alabama,  which  pro- 
vides that  "no  foreign  corporation  shall 
do  any  business  In  this  state  without  hav- 
ing at  least  one  known  place  of  business^ 
and  an  authorized  agent  or  agents,  tber^ 
in."    Acts  18S6-87,  pp.  102-104. 

1.  The  bill  must  be  construed  to  aver 
that  the  complainant  corporation  bad  a 
duly-constituted  agent,  and  a  known  place 
of  business.  In  Alabama  only  when  the 
suit  commenced,  and  not  when  the  money 
was  loaned,  or  the  mortgage  was  taken, 
which  was  more  than  three  years  before 
the  filing  of  the  bin.  The  rule  is  to  construe 
pleadings  more  strongly  against  the  plead- 
er, ou  the  principle  that  be  will  always 
make  his  allegations  as  favorable  to  himself 


as  bis  facta  and  bis  consdeiice  will  allow. 
It  scarcely  requires  this  rule  to  be  invoked 
to  hold  that  the  allegations  contained  in 
the  first  paragraph  of  the  bill  on  this  sub- 
ject were  Insufficient,  and  subject  to  the 
demurrer  taken  on  this  ground.  Thechan- 
cellor  erred  in  not  sustaining  thedemorrer. 
Tdegrapb  Go.  t.  Tdeeraph  Co.,  67  Ala.  Sift; 
Dudley  v.  Collier,  87  Ala.  481, 6  Booth.  Bep. 
804. 

2.  The  bill  shows  on  Its  face,  with  snffl- 
cient  certainty,  that  the  notes  and  mort- 
gage were  preanmptively  necnted  and  d^ 
llvered  In  thla  state.  Tbey  all  bear  date 
April  IS,  1886;  the  notes  and  the  mortgage 
fUlke  being  dated  In  Alabama.  There  Is 
contained,  moreover,  in  the  body  of  the 
mortgage,  this  declaration :  "  It  is  further 
agreed  between  the  parties  hereto  that 
the  notes  herein  deeeribed  and  this  mort- 
gage shall  be  governed  and  construed  by 
and  undertbelawBof  thestateof  Alabama, 
where  the  same  Is  made."  The  word 
"made"  here  obvlotisly  meMis  "eneoted," 
and  the  latter  word  Involves  the  act  of  de- 
livery. Tbe  acknowledgmrait,  moreover, 
takm  before  the  notary,  Importe  In  ex- 
press words  that  the  grantor  executed  the 
mortgageonthe  day  It  bore  date.  As  said 
In  Hill  V.  Nelms,  86  Ala.  442,  5  South.  Kep. 
796,  **  the  execution  of  a  conveyance  ordina- 
rily includes  its  slgrning,  sealing,  and  deliv* 
ery ,  or  the  doing  of  evei7  formal  thing  netv 
essary  to  complete  or  carry  it  into  effect." 
It  was  im  material,  thn^ore,  that  the  notes 
were  made  payable  in  tbe  state  of  New 
York.  Theloan  of  the  mon^,  and  tbetak- 
Ingof  thesecuTtty  by  mortgage,  werepiinui 
ilacte  transacted  in  Alabama. 

8.  The  bill  alleges  that  tbe  complainant 
corporation,  ^onderits  charter  and  laws  of 
incoiporatlon,  had  full  poww  and  autbur^ 
ity "  to  loan  the  money,  and  take  the  mort- 
gage In  controversy.  In  engaging  In  such 
a  transaction,  the  complainant  was  In  the 
exercise  of  Its  chief  corporate  function  as 
imported  by  Its  very  name,  and  as  admitted 
by  the  bill.  The  prublbitlou  of  the  consti- 
tution is  against  "  doing  any  business  in  this 
state"  without  compliance  with  the  con- 
ditions specified.  The  doii^  of  a  single  act 
of  bndness,  if  it  be  in  the  exercise  a  cor- 
porate function,  Is  as  much -prohibited  as 
the  doing  of  a  hundred  such  acts ;  and  It  is 
Just  as  much  opposed  to  the  policy  of  the 
constitution,  which  is  to  protect  our  citl- 
sens  against  the  fraud  and  imposition  of 
Insolvent  and  unreliable  corporations,  and 
to  place  them  in  an  attitude  to  be  reached 
by  le^al  process  from  our  courts  In  tbe 
eventof  anyexistlngneecssityto  biingsult 
against  them  to  vindicate  a  legal  right,  or 
to  contest  the  validity  of  any  contract 
made  by  or  with  them.  The  phrase  "do- 
ing any  business"  is  more  comprehensive 
in  meaning  than  the  carrying  on  orengafc- 
ing  in  business  generally,  which  Involves 
the  Idea  of  continuance,  or  the  repetition 
of  like  acts.  All  theadjudged  cases,  so  far 
as  we  have  examined,  in  and  oat  of  this 
state,  asHume  this  to  be  true,  except  the 
case  of  Manufacturing  Co.  v.  Ferguson,  113 
U.  S.  727,  5  Sup.  Ct.  Rep.  789  ;  2  Mor.  Priv. 
Corp.  (2d  Ed.)  g§  001-^.  and  cases  cited. 
There  It  was  said  that  a  clause  in  tbe  con- 
stitution of  Colorado  Ukethe  one  here  under 
consideration  was  not  to  b@  construed  to 
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protalbtt  a  glngle  act,  bnt  only  "tbe  car^ 
Tying  on  of  buelnem"  by  a  foreign  corpo- 
ration. Tbe  act  tbere  done  was  the  mak- 
ing of  a  contract  InCt^orado  to  mannfact- 
nre  certain  macklnery  In  Ohio,  to  be  ddlv- 
ered  in  the  latter  state  for  transportation 
to  the  parcbaeere In  the  former.  Theprom- 
lae  waa  a  mere  agreement  to  deliver  goods 
Id  anotberstate,  and  poselbly  was  not  tbe 
□Dlawful  exercise  of  a  coroorate  function. 
Beard  v.  Pnbllablng  Co.,  71  Ala.  60.  How- 
ever that  may  be,  we  do  not  concur  in  tbe 
constmctltni  given,  In  wldch,  also,  two  of 
the  indgee  of  the  coart  rendering  the  de- 
dfdon.  It  seems,  did  not  agree.  Their  con- 
cnrrmce  in  the  Judgment  was  placed  solely 
on  tbe  ground  that  the  prohibition  con- 
tained in  tbe  Colorado  constitution,  when 
directed  against  a  sale  of  that  character, 
would  be  an  attempted  r^fulatloo  of  com- 
merce between  the  states,  and  on  this  ac- 
count void  tor  repnguancy  to  the  Federal 
Constitution. 

4. 6.  In  -Dudley  v.  Collier,  87  Ala.  481*  6 
South.  Bep.  304,  we  discussed  at  eome 
length  this  clause  of  onrcoostitntlon,  and 
Uke  act  of  the  l^Blature  seeking  to  carry  it 
Into  effect  by  the  Imposition  of  penalties  on 
offending  parties.  We  tbere  dlstlngalshed 
Sherwood  t.  AIvIb,  83  Ala.  116,  3  South. 
Bep.  807,  as  Involving  the  case  of  a  fore- 
doeed  mortgatre  by  which  the  contract  in 
qaeetion  had  become  In  a  measure  fully 
execDted  between  the  partlee.  Thia  distinc- 
tion iB  recognised  also  in  the  more  recent  de- 
liverance of  Craddock  v  Mortgage  Co..  an- 
te, 196.  (decided  atthepresent  term,)  which 
waa  determined  on  the  oatborlty  of  that 
case.  Tlie  lej^slatlve  act  cannot  change 
the  construction  or  meaning  of  tbe  consti- 
tutional clause  under  consideration.  It 
may  throw  light  on  its  coDBtmctlon,  and 
render  its  enforcement  more  effective;  but 
it  can  ndther  add  to  nor  take  from  the 
legal  slgnlflcance  of  ite  meaning,  whitdi  was 
the  same  before  as  after  tbe  date  of  the  en- 
actment designed  toglverlfforto  its  execu- 
tion. Bnt  the  statute  may  be  looked  to  as 
a  l^lslattve  Interpretation  of  the  consti- 
tutional clause,  and  as  such  Is  entitied  to 
much  weight.  Manufacturing  Co.  v.  Fer- 
guson, 113  U.S.  727.  6  Sup.Ct.1tep.  78D;  Bx 
parte  Hardy.  68  Ala.  .SOS. 

This  caBe,ln  our  Judgment,  must  be  gov- 
erned by  the  rale  declared  In  Dudley  v.  Col- 
lier, supra.  The  loan  <tf  tbe  money  by  tbe 
complainants  to  the  defmdant  was  an  act 
of  corporate  bnslnesa  which  waa  prohib- 
ited by  the  constitution,  and  this  illegal 
act  was  the  consideration  of  the  defend- 
ant's promise  to  pay  the  borrowed  money. 
The  promise  therefore  was  void,  and,  be- 
ing ex«cotory,  the  courts  will  not  lend  their 
aid  to  its  enforcemoit;  tor  this  would  be 
In  sobventott  ot  a  regulation  made  for  the 
public  good. 

Apparent  injustice,  it  Is  true,  often  fol- 
lows from  the  application  of  provlalons 
of  this  nature,  by  which  contracts  are  an- 
nulled for  Illegality,  or  as  obnoxioas  to 
good  morals  or  violative  of  public  policy, 
or  tor  repugnancy  to  positive  statutes. 
But  the  law  does  not  allow  this  result  for 
the  benefit  of  either  of  the  offending  parties 
as  being  less  craaurable  or  more  favored 
than  the  other.  It  only  lets  tbe  partiea, 
who  are  In  equal  tftult,  severely  alone,  as 


tbe  surest  mode  of  securing  obedience  to 
the  authority  of  Its  mandates. 

The  chancellor  erred  In  not  sustaining 
the  demurrer  to  the  bill,  and  In  the  decree 
rendered. 

Beveraed  and  remanded. 


MULLENB  et  al.  V.  AUKRIOAK  FbBEHOLD 

Land  &  Mobtgaor  Co. 
(Supnme  Court  of  .Alabama-  Jan.  80,  ISOa) 

VcnSIOX  COBPOEATIOHS— MOSTOAOBS  —  FORSOU}*- 
DRB. 

Id  a  suit  to  foreclose  s  mortgage,  s  bUl 
which  states  that  complainant,  who  u  a  foreign 
corporation,  has  complied  with  the  laws  of  the 
state  whiob  antborize  a  foreign  corporation  to  do 
business  in  the  state,  and  that  the  mortgage  sued 
on  waa  execated  and  delivered  lo  Uie  slate,  la  not 
•ufHoles^  aa  It  does  not  aver  that  the  oorpcvatlon 
waa  sothoriMd  to  do  busloesa  in  the  state  at  the 
time  the  mortgage  waa  executed  and  delivered. 
Farrlor  v.  Securi^  Ca,  ante,  SOO,  fcdlowed. 

Appeal  from  <Aancery  court,  Pickens 
county ;  Tbouab  W.  Colkuan,  Judge. 

W&tts  &  Son,  J,  C.  Jobaaton,  and  E.  D, 
WiUett,  for  appellants.  D.  C.  Hoda^  for 

appellee. 

Clopton,  J.  The  appellee,  the  Ameri- 
can Freehold  Land  &  Mortgage  Company 
of  London,  Is  a  foreign  corporation  duty 
Incorporated  under  thelawsof  Great  Brit- 
ain, and  files  the  bill  to  foreclose  a  mort- 
gage executed  by  appellant  on  certain 
lands  In  tbe  county  of  Pickens,  in  this 
state.  The  averment  of  the  bill  is  that 
complainant  has  complied  with  the  laws 
of  the  state  of  Alabama  which  authorize  a 
foreign  corporation  to  do  business  In  this 
state.  Construing  the  bill  most  strongly 
against  complainant,  it  shows  wll^  suffl- 
dent  c^tainty  that  the  notes  and  mort- 
gage were  executed  and  delivered  in  Ala- 
bama. In  Farrior  v.  Security  Co.,  ante, 
200,  (decided  at  the  present  term,)  the 
averment  of  the  bill  was  that  the  corpora- 
tion complainant  has  a  duly-couetltuted 
agent,  and  a  known  place  of  business,  in 
Alabama.  It  was  held  that  the  bill  must 
be  eonstmed  as  averring  that  the  com- 
pany had  a  duly-constituted  agent,  and  a 
known  place  of  business,  In  this  state  only 
when  the  suit  was  commenced,  and  not 
when  tbe  money  was  loaned  or  the  mort- 
gage taken,  and  therefore  was  not  an 
averment  that  thecorporation  had  a  duly- 
constituted  agent  and  known  place  of  bus- 
iness when  the  transaction  took  place,  as 
required  by  the  constitution  and  statute, 
and  lor  this  reason  that  the  demurrer  to 
the  bill  was  erroneously  overruled.  On 
the  authority  of  that  cose,  the  decree  of  tbe 
chancellor  overruling  the  demurrer  to  the 
present  blilmustbereversed.  Beversedand 
remanded. 


Sbawbioht  et  al.  v.  Pabhbb. 
(Supreme  Court  of  .Alabama.  Jan.  S7, 189a) 

MORTOAOES — RbDBMPTIOK. 

1.  A  creditor,  to  whom  the  holder  of  a  legal  ti- 
tle conveys  land  in  which  tbe  debtor  and  bts  wife 
have  B  perfect  eqntlgr,  upon  his  agreement  to  reoon- 
vw  to  the  debtor  on  the  Dayment  of  the  debt,  and 
who  afterwards  enters,  is  only  a  mortgagee  In 
poiaBSiion,  and  a  bill  to  redeem  may  be  filed  at  any 
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time  befbre  the  ststatory  bar  of  10  Teen  la  oom- 
plete. 

St.  Though  the  prayer  to  redeem  the  whole 
property  be  for  broader  relief  than  that  to 
which  he  is  entitled,  because  the  wife's  undivided 
half  Interest  does  notpaae  bytheooDTeyanoe,— the 
not  having  been  a  puty  to  the  arrai^ment,  and 
as  her  mortgage  to  leaare  the  debt  ot  aer  husband- 
would  have  been  void  under  the  statute  then  in 
force, — that  is  no  reason  for  denying  him  tiiat  part 
of  the  relief  to  which  he  Is  entitled. 

Appeal  from  chancery  coort,  Butier 
county;  John  A.  Fobtbb,  Chancellor. 

Bill  by  H.  A.Parmer  and  Susan  Parmer, 
his  wife,  against  W.  K.  Parmer.for  an  ac- 
conntinfc  and  for  leareto  redeem.  The  bill 
waa  snbaeqaeutly  amended  by  striking  out 
the  name  of  Susan  Parmer  as  a  complain- 
ant, and  making  her  a  defendant.  The 
original  d^endant  having  died,  the  suit 
was  revived  against  L.  A.  Seawrigbt,  as 
bis  administrator,  and  against  his  heirs. 
The  defendants  appeal  from  a  decree  over- 
raling  their  demurrer  to  the  bill. 

Siatardson  A  atelner,  lor  appellantB. 
StaHtoga  A  WOklBaoa,  for  appedlee. 

McClsm.an,  J.  The  case  made  by  the 
averments  of  the  bill  Is  substantially  this: 
H.  A.  Parmer,  the  complainant,  and  Susan 
Parmer,  bis  wife,  held  a  perfect  equity  In 
the  land  In  controversy,  the  l^al  title  be- 
ing In  Mrs.  Allen.  The  complainant  was 
Indebted  to  W.  K.  Parmer  in  the  sum  of 
9610,  and,  for  the  purpose  of  securing  the 
payment  of  this  sum.  he  procured  a  deed 
to  be  made  by  Mrs.  Allen  to  W.  K.  Parmer, 
and  took  from  the  latter  an  agreement  to 
convey  the  land  to  him  (H.  A.  Parmer) 
upon  the  payment  of  said  debt.  This  was 
In  187S.  Three  years  alterwards.— that  Is, 
In  1876,— complainant  and  hie  wife  continu- 
ing In  possession  meanwhile,  W.  K.  Parmer 
entered  without  the  consent  of  H.  A.  Far- 
mer or  bis  wife,  the  other  tenant  In  com- 
mon, and  has  since  held  the  premises.  In 
1884  the  present  bill  was  filed  by  H.  A. 
Parmer  and  Susan  Parmer  against  W.  K. 
Parmer,  and  was  subsequently  amended 
by  striking  out  the  name  of  Susan  Parmer 
as  a  complainant,  and  making  her  a  d^ 
fendant;  and,  W.  K.  Parmer  having  died, 
the  cause  was  revived  against  his  repre- 
sentative and  helre.  The  bill  proceeds  on 
the  theory  that  the  deed  from  Mrs.  Allen 
to  W.  K.  Parmer,  made  at  the  Instance  of 
the  complainant,  covering  land  to  which 
he  and  his  co-tenant  had  an  equitable  title, 
and  Intended  solely  to  secure  the  payment 
of  the  debt.  Is  In  truth  and  In  fact  only  a 
mortgage  In  equity ;  and  Its  prayer  is  that 
it  be  declared  an  equitable  mortgage;  that 
defendants  be  decreed  to  account  for  the 
rents  and  profits  received  wblle  In  posses- 
sion; that,lfupon  such  an  accounting  any 
balance  be  found  due,  he  be  let  In  to  re- 
deem, the  allied  deed  be  canceled,  etc. 

Thedemurrers  setup  the  defense  of  state- 
ness of  demand,  the  statute  of  limitaUons 
of  10  years,  and  the  further  special  defense 
that  the  bill  shows  complainant  had  only 
an  undivided  half  Interest  in  the  land,  but 
seeks  to  redeem,  not  only  that  Interest,  but 
the  whole  of  the  property,  and  to  have  the 
rents  of  the  whole  Interest  accounted  fur. 

We  do  not  understand  that  the  bill,  la 
any  sense,  seeks  to  have  W.  K.  Parmer's 
agreemen  t  to  convey  speclfleally  peiilormad. 


Its  sole  purpose,  so  far  as  that  agreement 
is  concerned,  Is  to  have  It  considered  with 
the  deed  of  Mrs.  Allen,  as  giving  to  that  in- 
strument the  defeasible  character  which 
shows  It  to  have  been  a  mortgage,  and 
not,  as  It  would  appear  tf  considered  alone, 
an  absolute  conveyance.  Wehavenodlffl- 
cutty  in  concurring  with  the  chancellor 
that  the  allegations  ol  the  bill  cleariy  In- 
vest the  conveyance  with  that  character, 
and  that  the  defendant's  rights  and  duties 
are  those  simply  of  a  mortgagee  In  posses- 
sion before  foreclosure.  A  bill  to  redeem, 
under  this  state  of  things,  may  be  filed  at 
any  time  bt^ore  the  statutory  bar  of  10 
years  gives  repose  to  the  title  of  the  mort- 
gagee. Byrd  v.  McDanlel,  33  Ala.  18;  Ooyle 
V.  Wllklns,  57  Ala.  108;  Mewbam  ▼.  Ban, 
82  Ala.  622,  2  South.  Bep.  620. 

The  present  easels  distinguishable  from 
the  eases  of  Moseley  v.Moaetey,86  Ala.  289, 
5  South.  Bep.7S2,and  Mlcoa  t.  AshnriBt,  56 
Ala.607,  where  the  tranaac Hons  were  held 
to  be  conditional  sales,  on  two  grounds: 
J<Vr8£,that  the  complainant  herehad  &peir- 
fect  equity,  having  fully  paid  the  purchase 
money,  whereas  In  each  of  those  cases  the 
party  who  claimed  as  mortgagor,  and  was 
held  to  be  a  vendor  on  condition,  had  not 
paid  for  the  land,  and  hence  did  not  have 
an  equitable  title;  and,  seeoDd,  In  those 
cases  tfawe  was  no  Indepondent  debt  tw- 
tween  the  original  vendee  and  the  person 
to  whom  the  original  vendor  conveyed  the 
premises,  with  a  deleasajice  In  favor  of  the 
vendee,  when  Inthlscasetherewas  an  Inde- 
pendent debt,  which  was  not  paid,  but 
continued  to  be  a  subslBting  liability  with 
the  conveyance,  as  a  mere  security  for  Its 
payment.  This  last  fact  Is  usually  one  of 
the  dedslve  tests  by  which  the  question 
whether  the  relation  of  mortgagor  and 
mortgagee  exists  between  the  parties  is 
decided.  Vincent  v.  Walker,  86  Ala.  833,  5 
South.  Bep.  465. 

The  relation  of  mortgagor  and  mort- 
gagee existing,  on  this  state  of  facts,  be- 
tween H.  A.  and  W.  K.  Farmer,  does  not 
extnid  to  Susan  Parmer,  the  wife  of  the 
former.  Her  undivided  half  Interest  in  the 
land  did  not  pass  under  the  mortgage  for 
the  two  reasons, — either  one  of  which  is 
sufflclent,— that  she  was  not  a  ptu*ty  to 
the  arrangement  under  which  Mrs.  Allen 
executed  the  conveyance;  and  that  the 
mortgage,  being  to  secure  the  debt  of  her 
husband,  would  have  been  void  as  to  her 
IntOTest  under  the  statute  then  In  force, 
even  had  she  formally  execnted  It,  the  lana 
presumably  b^ng  a  part  of  her  statutory 
separate  estate.  Steed  v.  Knowles,  79  Ala. 
446. 

The  mortgage,  therefore,  embraces  only 
the  complainant's  undivided  half  interest, 
and  his  prayer  to  redeem  the  whole  prop- 
erty, If  Indeed  it  Is  at  last  any  more  that  a 
prayer  to  be  let  In  to  raise  the  mortgage 
off  the  premises  in  so  far  as  it  ts  really  an 
ioeumbrance  on  any  part  thereof  or  Inters 
est  therein,— which  wedo  not  decide,— may 
be  for  broader  relief  than  he  is  entitled  to ; 
but,  on  the  facts  alleged,  he  Is  clearly  en- 
titled to  Bomepai'tof  the  relief  he  asks, and 
the  fact  that  he  Is  not  entitled  to  all  that 
Is  prayed  is  no  reason  lordenylng  him  that 
part.  The  same  observation  will  apply 
with  respect  to  the  rents  and  profits  of  the 
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vnOfTldea  tafOf  Interest  wblcta  belonf^d  to 
hlB  wile,  even  if  It  be  conceded  that  theae 
under  tbe  particular  facts  of  this  case  did 
not  belong  to  tbe  bneband,  as  to  which  it 
Is  not  necessary  thatwe  ufaould  expivss  an 
opinion.   Manfurd  t.  Fearce,  70  Ala.  452. 

Then  waa  no  oror  In  tbe  decree  oTerml- 
ing  tba  demmren,  and  it  Is  affirmed. 


Caldwkll  v.  Gmdkb. 
iSttprmne  Court  ^  Alabarna.  Jan.  27, 1890.) 
Local  Optioit  Laws— TTew  Election. 
L  Under  Act  Ala.  March  19,  \%tf>.  (local  option 
law,)  providing,  in  sectloD  11,  that  after  the  lapse 
of  13  months  from  an  election  eatablishing  prohi- 
bition in  a  given  district,  or  refusing  to  repeal  it, 
"an/  ciUxen,  being  a  freeholder  within  guch  limits, 
dettring  to  have  tha  wder  revoked,  **  may  petition 
ft>r  a  new  eleotlon,  the  new  election  oaunot  be  called 
fora  territory  forming  a  part  only  of  that  for  wMch 
the  first  election  was  held. 

2.  A  freeholder  of  that  part  of  the  original  dia- 
trict  in  which  the  new  election  is  sought  to  be  held 
isMitftlsd  to  intervene  in  Uie  proceedings,  by  pe- 
tition,  to  set  aside  tbe  order  for  the  new  eleoUon 
for  non-com  pliaooe  with  the  atatnte. 

Appeal  from  probate  court,  Jackson 
connty ;  John  H.  Norwood,  Judge. 

Petition  by  Amos  Grlder  to  tbe  probate 
Jud^  for  an  order  directing  a  part  of 
beat  10  of  Jackson  county  to  vote  on  the 
qoeation  whether  or  not  a  prevlons  order 
establishing  prohibition  in  tbe  beatahould 
be  revoked  as  to  that  part  of  the  beat 
described  in  the  petition.  Tbe  order  for 
tbe  election  having  been  made,  E.  H.  Cald- 
well Interposed  a  petition  asking  that  It 
be  set  aside  on  thegronndtbatOrider'sap- 

?UcatloD  did  not  conform  to  tbe  statute, 
'his  petition  having  been  denied,  and  the 
election  held.  Caldwell  appeals. 

W,  Z/.  Martin,  for  appellant  W.  H.  Nor- 
wood and  J.  B.  Ashley,  tor  appellee. 

MoClellak, J.  Tbeactof  Marcbl9,lS75, 
applicable  to  Jackson  connty  among 
otbeiB*  anthnrlzee  elections  to  be  held,  by 
order  of  the  Judge  ol  probate  court,  to  de- 
tennlne  whether  the  sale  of  Intozieatlng 
Uqaomnball  oe  prohibited, In  loealitleflde«- 
Ifcnated,  by  petlttone,  addressed  to  tbe 
probate  )udge,  praying  that  tbe  elections 
be  ordered.  It  also  provides  that  if.  In  a 
given  instance,  the  result  of  the  election 
shall  be  favorable  to  prohibition,  the  pro- 
bate judge  shall  make  and  enter  an  order 
establishing  prohibition  In  the  particular 
territory,  ^ve  certain  notices  of  sach  or^ 
dCT,  etc,  and  thereafter.lt  shall  be  unlaw- 
ful to  sell  Uqnor  within  tbe  district,  etc. 
Section  11  of  tbe  act  provides  that  after 
the  lapse  of  12  months  from  any  prior 
election  under  which  prohibition  has  been 
established,  or  in  which  the  vote  has  been 
against  revocation  of  the  order  establish- 
ing prohibition,  **  any  citlsen.  being  a  free- 
holder within  such  limits,  desiring  to  have 
the  order  revoked,"  may  petition  the  pro- 
bate Judge,  in  the  same  manner  as  In  tbe 
first  instance,  for  an  election  to  determine 
whether  the  order  shall  be  revoked.  Upon 
this  petition  being  filed,  it  is  made  the 
dnty  (ri  the  probate  Judge  to  order  an  ^ec- 
tioo,  and  tf  a  majority  of  the  votes  cast 
tberelii  are  against  prohibition,  then  the 
probate  Judge"  shall  make  an  order  revok- 
fas  the  former  order  made  by  him,  prohib- 
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Iting  the  sale  or  giving  awnyof  spirltuons 
or  vinous  liquors  within  such  limits. " 

Under  this  act  an  election  was  held  In 
and  for  beat  10.  In  Jackson  county, In  1881, 
resulting  in  favor  of  prohibition,  and  an 
order  was  duly  made  and  entered  aceord- 
In^y.  In  Angrnst,  1889,  appellee,  Grider, 
filed  a  petition  prasing  that  an  order  be 
made  for  an  election  to  be  held,  in  and  by 
tbe  votem  of  a  part  of  said  beat,  to  deter- 
mine whether  the  order  of  1881  should  be 
revoked  as  to  such  part  of  the  territory 
embraced  in  the  former  order.  The  elec- 
tion was  ordered,  and  thereupon  the  appe- 
lant filed  his  iwtition  before  the  Judge  of 
probate,  insisting  that  tbe  application  tor 
tbe  order  did  not  comply  with  the  statute 
In  several  particulars,  and,  among  others, 
in  that  it  did  not  make  a  case  or  pray  for 
an  election  as  to  whether  the  former  or- 
der,covering  the  whole  precinct,  should  be 
revoked,  and  praying  that  the  order  for 
an  election  be  set  awde,  revoked,  and  an- 
nulled, etc.  Appellant's  petition  was  de- 
nied, the  election  held,  resulting  in  favor 
of  readndiog  tbe  former  order  so  far  as  it 
related  to  that  part  of  beat  10  which  was 
described  In  Grlder's  petition,  and,  appel- 
lant's further  objections  thereto  being  al- 
so overruled,  an  order  was  entered  up  re- 
voking the  formo'  order  as  to,  and  only 
as  to,  such  part  of  the  original  territory; 
and  from  the  rollnm  of  the  iaige  pro- 
bate in  this  behalf  the  preerat  appeal  Is 
prosecuted. 

We  entertain  no  doubt  that  the  ordw 
tor  an  election  in  response  to  G  rider's  peti- 
tion wan  absolutely  void.  The  statute 
does  not  authorise  tbe  election  for  which 
he  prayed,  nor  any  election  within  and 
confined  to  tbe  territory  described  In  bis 
petition.  Tbe  language  of  tbe  act  in  re- 
spect to  a  second  election,  ex  vi  termini,  re- 
fers to  tbe  revocation,  tbe  rescission,  the 
expunging  of  the  order  based  on  the  first 
election,  and  applying  to  the  whole  of 
beat  10,  and  necessarily  implies  that  this 
action  shall  be  thei*esult  of  an  election  par- 
ticipated in  by  all  of  the  qnaUfled  voters 
of  that  precinct.  We  see  no  escape  from 
this  conclnslon  on  the  letter  of  tbe  statute, 
and  it  is  reinforced  when  reference  Is  bad 
to  the  natural  and  probable  consequences 
of  a  dlflerent  construction.  If  tbe  order 
may  be  revoked  In  part,  on  the  vote  of  the 
people  in  the  limits  described  in  Griber's 

{>etition,  by  the  voters  of  that  territory, 
t  might  with  eqnal  propriety  be  revoked 
in  a  much  smaller  area,  or  in  two  or  three 
or  a  score  of  small  areas,  In  the  precinct, 
and  by  a  majority  of  the  voteB  In  each  of 
such  areas,  though  the  combined  majori- 
ty mtprht  still  be  a  minority  of  the  vote  of 
the  original  territory,  and  thus  the  sale 
of  liquor  would  be  carried  on  throughout 
tbe  beat.  In  tbe  teeth  of  the  avowed  pur- 
pose of  the  law,  that  It  should  not  be  sold 
at  all  except  upon  a  vote  of-a  majority  In 
favor  of  Its  sale.  Nay,  more.  If  the  order 
may  be  thus  revoked  as  to  one-haU  of  the 
beat,  it  may  In  like  manner  be  expunged 
on  tbe  vote  of  one-fourth,  or  one  tenth,  or 
one-hundredth,  or  any  area  which  a  peti- 
tioner may  be  pleased  to  describe,  having 
la  view  tbe  predilection  of  the  voters  there- 
in; and  thus,  on  tbe  petition  of  a  person 
desiring  to  sell  liquor,  an  Section  might 
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be  ordered  for  any  plantation  or  farm  In 
the  beat,  the  voters  resident  upon  which 
the  petitioner  conceived  to  be  under  his 
control,  or  favorable  to  bis  purpose  to  es- 
tabllsb  a  groggery,  and  all  the  supposed 
evils  of  the  liquor  traffic  would  be  visited 
upon  a  whole  community,  who  had.  It 
may  be  by  an  almost  unanimous  vote,  de- 
clared In  favor  of  prohibition,  by  the  votes 
of  a  half  dozen  Interested  men.  To  adopt 
a  construcUon  which  wonld  not  only  ad- 
mit of,  but  Invite,  such  a  result,  would  be 
to  entirely emcuKulate  thela w,  and  to  hold 
practically  tor  naught  the  will  of  the  peo- 
ple, which  the  statute  provides  shall  con- 
trol in  this  matter.  We  repudiate  such  an 
Interpretation,  and  as  a  consequence  hold 
that  all  action  taken  and  orders  made  in 
response  to  Orider's  petition  were  and  are 
coram  non  Jadlce  and  void. 

Tbecaae  of  Savage  v.  Wolfe,  69  Ala.  569,  is 
decisive  of  appellee's  objection  to  the  right 
of  Caldwell  to  Interpose  In  the  proceedings 
In  the  court  b3lo w  in  the  mannershown  by 
this  record.  He  Is  a  freeholder,  not  only  of 
the  beat,  but  of  that  part  of  thebeatsoagbt 
to  be  aff^  ted  directly  by  the  orders  Invoked, 
and  he  had  aright  to  be  heard  in  the  prem- 
ises. The  appellee  makes  no  other  objec- 
tion to  the  prosecution  of  this  appeal  than 
Is  involved  in  the  alleged  lack  of  Interest 
on  the  part  of  the  appelant. 

The  view  we  have  taken  of  a  vital  point 
prmented  by  the  record  renders  It  unneces- 
sary to  consider  the  assignments  of  error 
seriatim. 

The  order  of  the  probate  judge  overrul- 
ing and  dismissing  the  petition  of  the  ap- 
pellantis  reversed,  and  thecfuise  remanded. 


Cheatham  t.  State. 
(Supreme  Court  of  Misstswippi.   Feb.  8,  1890.) 
Criminal  Law  —  Etidbncb  or  Accompucb — Rb- 

HAHKB  OF  C0U»SSI/— CeaNQH  OF  VbKUB— HOHI- 
QIOB— IKSTRDOTIONB. 

1.  On  a  trial  for  murder,  defendant  asked  Uie 
oomt  to  obarve  that  the  testimony  of  an  acoom- 
plioe  "comes  in  such  questionable  shape  that  it 
ehonid,  in  the  interest  of  truth  and  justioe,  be 
•nbjected  to  the  severest  soratiny,  and  acted  on 
wiuL  the  greatest  caution. "  He  also  requested  the 
court  to  "advise  the  Jury  not  to  convict  upon  the 
unoorrobdratod  evidence  of  accomplices. "  Held, 
that  while  long  usage,  sanctioned  bv  deliberate 
judiel^  approbation,  has  given  to  this  ordinary 
caution  a  precision  which  makes  it  approaoh  to  a 
rule  of  law,  a  refusal  to  give  it  is  not  reversible 
error. 

2.  Where  one  of  two  accomplices  has  not  been 
Interrogated  as  to  Inducements  offered  them  to 
testify  against  defendant,  but  the  other  has  testi- 
fied as  to  them  freely,  it  is  notcoinj)etent  to  prove 
by  a  witness  that  other  witnesses  offered  induce- 
ments to  the  aooomplices,  It  not  being  proposed  to 
prove  that  the  accomplices  accepted  l^e  induce- 
ments and  testified,  or  promised  to  do  so,  but  the 
sole  purpose  being  to  discredit  the  witnesses. 

8.  Where  ooimsel,  In  commenting  on  the  evi- 
dence, states  a'oircamstanoe  which  has  not  been 
proven,  and,  on  objection  being  made,  states  that 
the  remark  was  inadvertently  made,  and  withdraws 
it,  and  asks  the  jory  to  ignore  It,  and  the  court 
LoBtructa  the  Jury  to  dlsre^rd  it,  the  verdict  will 
tuit  be  set  aside  on  account  of  the  inadvertence. 

4.  Where  defendant  obtains  a  Jury  before  ex- 
hausting liis  peremptory  challenges,  and  his  wit- 
nesses la  large  numbf»:s  respond  promptly  and 
testify  freely,  and  the  court,  after  seeing  the  tem- 
per and  oonduct  of  the  Jurors  on  th^  voir  dire, 


denies  a  motion  fOr  a  newtrlal,  tit«  supreme oomt 
will  talEe  these  matters  into  oouslderation  in  de- 
tennining  tiie  qoesUon  whether  there  was  enrar 
in  refusing  a  motion  foraohange  of  venue. 

S.  An  instruction  in  a  mm^er  trial  that  the 
jury  "might  considOT  any  threat  against  the  de- 
ceased proved  to  have  been  made  the  accused, 
and  any  motive  to  kill  established  by  the  evidence, 
together  with  all  the  evidenoe  in  the  case,  in  mak- 
ing up  its  verdict, "  Is  not  so  erroneous  as  to  enti- 
tle defendant  to  a  new  trial,  though  it  might  prop- 
erly be  refused.  . 

Appeal  from  circuit  court,  Grenada  coun- 
ty :  0.  H.  Campbell,  Judge. 

Wm.  C.  McLean,  for  appellant.  T.  M. 
Miller,  Atty.  Gen.,  for  the  State. 

CooPBB,  J.  Appellant  has  been  convict- 
ed of  the  murder  of  one  Tillman,  and  sen  - 
tenced to  capital  punishment.  We  dispose 
of  the  errors  assigned  in  their  order. 

Tbe  first  assignment  of  error  is  upon  the 
action  ot  tbe  court  in  refusing  a  change 
of  venue,  and  upon  this  It  is  sufHclent  to 
say  that  no  abuse  of  Judicial  discretion 
appears  to  have  been  committed.  Upon 
the  motion  for  the  change  ot  venue,  a  num- 
ber of  witnesses  were  examined,  the  ma- 
jority testifying  that  in  their  opinion  a 
fair  and  impartial  trial  could  not  be  se- 
cured In  the  county.  But  a  number  of 
them  declared  that  no  reason  existed 
known  to  them  why  an  impartial  Jury 
might  not  be  secured.  Looking  to  the 
whole  evidence  upon  this  question,  it 
seems  to  us  that  many  of  the  witnesses  be- 
lieved a  Jury  could  not  be  secured  from 
that  section  of  the  county  In  which  tbe 
homicide  occurred,  and,  not  knowing  tbe 
public  sentiment  in  otber  portions  of  the 
county,  assumed  it  to  be  hostile  to  the  de- 
fendant, as  it  was  in  the  section  in  which 
they  were  acquainted. 

But  the  question  of  error  or  no  error  in 
this  respect  is  uot  determinable  alonefrom 
the  atand-point  occupied  by  the  court  in 
passing  upon  the  question  before  the  trial 
was  commenced.  On  the  motion  for  a 
new  trial  the  court  had  before  it  the  whole 
case  as  developed.  Including  the  examina- 
tion of  the  Jurors  on  their  voir  tSIre^  tbe 
selection  of  the  panel,  the  temper  and  con- 
duct of  the  Jurors  and  witnesses,  and  the 
evidence  of  the  existence  or  non-existence 
of  that  pervading  public  sentiment  known 
as"nndue  prejudice  in  tbe  public  mind." 
which,  existing,  entitles  one  accused  of 
crime  to  a  trial  in  another  county.  The 
record  discloses  that  a  venire  ot  60  names 
was  drawn  at  the  Instance  of  theprlsoner, 
and  by  the  bill  of  exceptions  it  is  certified 
that  "  a  jury  of  twelve  lawful  men,  to-wit, 
Charles  Trimble  and  eleven  others,  taken 
from  the  special  venire,  tbe  defendant  not 
having  exhausted  his  peremptory  chal- 
lenges, **  was  selected. 

The  witnesses  summoned  in  defendant's 
behalf  seem  to  have  promptly  responded 
to  the  pnicess  of  tbe  court,  and,  so  far  as 
we  can  discover,  testified  fully,  freely,  and 
without  any  sort  of  hesitancy  or  reserve. 
In  his  favor.  One  witness  for  the  state 
having  testified  to  a  conversation  he 
claimed  to  have  overheard  between  thede- 
fendwit  and  one  ot  his  co-defendants.  In 
effect  confessing  fail  guilt,  was  promptly 
contradicted  by  the  testimony  of  the  on- 
ly othrar  man  who  be  stated  was  present 
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and  within  liearinx-  A  great  number  of 
wltneseeB,  apparently  taken  from  the  body 
of  the  community  in  which  the  homicide 
occurred,  fredy  attacked  the  g»ieral  cred- 
ibility of  the  most  Important  witneeeeefor 
the  state.  However  honestly  the  wlt> 
ncsBcs  OD  the  prdlminary  motion  for  a 
change  of  renne  may  have  felt  that  the  ac- 
eoBed  could  not  aecDre  an  impartial  trial 
in  the  county  of  the  otfenee,  the  trial  as 
Burrejred  from  its  conclnelon,  instead  of 
Its  commeDcement,  impresaefl  us,  as  it  did 
the  court  below,  as  enttiely  free  irom 
any  bias  agaJnst  appellant. 

The  next  assignment  of  error  1m  upon 
certain  remarks  made  by  couns^  aiding 
the  district  attorney  in  the  course  of  hie 
argument  to  the  Jury.  One  of  Oie  wltnees- 
ee  for  the  state  stated,  in  reply  to  a  ques- 
tion from  the  defendant's  counsel,  that 
some  time  alter  the  arrest  of  appelltmt  he 
(wltnen)  told  him  (app^ant)  tiiat  La- 
mona  (a  defendant  jointly  Indicted  with 
appellant)  was  gone. — was  not  at  home. 
It  appears  that  when  appellant  was  In- 
formed that  suspicion  rested  upon  Le- 
mons he  replied  that  Lamons  could  not 
have  committed  the  murder,  for  he  had 
slept  with  appellant  the  night  of  the  mur- 
der. After  this,  and  when  appellant  was 
arreated,  he  stated  tbmt  he  had  spent  the 
night  of  the  murder  with  bis  mistress,  (a 
llisa  Robinson.)  In  his  argument  the 
conns^  for  the  state,  in  speaking  of  these 
contradictory  declarations  by  defendant 
as  to  where  he  had  spent  the  night,  said : 
"The  reason  why  defendant  changed  his 
tactics  was  because  hehaiilntellectenough 
to  know  that  the  flight  of  Lamons  was  a 
circumstance  of  guilt,  and  evidence  of  It, 
and  thatnMttaer  Cheatbam  nor  lemons 
could  explain  it. "  Instantly  upon  this  re- 
mark bedng  made  to  the  Jury,  counsel  for 
appellant  objected  to  It,  because  there  was 
no  evidence  of  the  flight  of  Lamons,  and 
that  such  evidoice,  it  offered,  would  be  In- 
competent, as  {^alnet  the  appellant. 
Whereupon  the  eonrt  instmeted  t&e  Jury 
that  it  should  disregard  so  much  of  the 
argument  of  counsel  as  had  reference  to 
the  flight  of  Lamons,  and  conneel  for  the 
Btate  also  stated  to  the  Jnry  that  he  had 
inadvertently  made  the  point,  that  he 
withdrew  his  remarks,  and  would  ask  the 
Jory  to  ignore  them.  It  Is  now  strenuous- 
ly urged  thatlor  this  Inadvertence  of  coun- 
sel, t&stantly  corrected  by  both  court  and 
coonael,  the  verdict  must  be  set  aside,  and 
s  new  trial  awarded.  It  was  Impoaelbie, 
says  connsel,  for  the  court  or  the  etate's 
attorney  to  expunge  from  the  mind  of  the 
Jary  the  effect  of  the  suggestion.  The  Jury 
could  not  forget  the  face  suggested,  and 
would  not  Ignore  its  existence  In  forming 
their  verdict. 

The  standard  sought  to  be  meted  by 
counsel  by  which  to  test  the  "fair  and  Im- 
partial trial"  to  which  one  accused  of 
crime  Is  entitled  Is  too  periect  and  refined. 
It  excludes  not  only  appreciable  error,  but 
tatvades  the  field  of  metaphysics,  and  Invites 
Investigation  of  subjects  with  which  nei- 
ther courts  nor  Jortes  are  competent  to 
deal.  Courts  must  consider  Juries  as  bod- 
ies of  plain  men  Imbued  with  an  honest  de- 
sire to  peifonn  with  fid^ty  the  duty  Im- 
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posed  on  them,  of  discovering  the  truth 
from  the  evidence  submitted  to  tbem.  In 
conformity  with  the  InstrnctlonB  as  to  the 
law  given  them  by  the  court.  Until  the 
contrary  is  made  to  appear.  It  mast  be 
presumed  thatajuryperformsltsduty.and 
Ignores  Incompetent  testimony  to  which 
its  attention  Is  called  by  the  court.  We 
do  not  think  the  argument  of  the  state's 
attomt^  subject  to  the  criticism  of  counsel 
that  It  was  an  indirect  and  covert  remark 
upon  the  failure  of  the  defendant  to  ^tlfy 
u  a  witness. 

The -next  assignment  of  error  to  upon 
the  action  of  the  court  In  r^ecting  certain 
testimony  offered  by  defendant.  The  prin- 
cipal evidence  tor  the  state,  connecting  ap^ 
pellant  with  the  murder  of  TDlman,  was  the 
testimony  of  two  of  his  accomplices,  Lee- 
Irvin  and  Cornelius  Robinson.  By  them 
his  guilt  was  thoroughly  established.  If 
their  testimony  was  credited  by  the  Jury. 
It  appears  that  soon  after  the  murder  of 
Tillman  suspicion  became  fixed  upon  Irrin 
and  Robinson,  and  on  Saturday  or  Sun- 
day morning  (tbehomlcide having  occurred 
un  Thursday)  they  were  arrested.  On 
Sunday  momijig  the  body  of  Tillman  was 
discovered  in  a  stream,  where  it  had  been 
sunk  by  the  murderers  by  attaching  lai^ 
rocks  to  its  head  and  feet.  After  the  dis- 
covery of  the  body,  violence  was  used 
against  them  to  extort  a  confession 
against  others,  and  assurances  were  given 
Irvln,at  least,  that  he  should  be  protected 
If  he  would  divulge  all  he  knew  of  the 
crime.  On  cross-examination  of  IrvIn, 
these  facts  were  elicited;  but  It  appears 
that  neither  he  nor  Robinson  made  tuiy 
statements  r^atlve  to  the  crime  until  after 
they  bad  been  ranoved  to  the  Jail  at  Ox- 
ford, Miss.  The  other  defendants  were  In 
the  mean  time  Incarcerated  In  the  Jail  of 
Grenada  county.  After  Irvin  and  Robin- 
son had  testified,  C.  H.  Perry  was  being  ex- 
amined as  a  wltneBs,  whea  the  defendant's 
counsel  asked  him :  What,  if  any,  induce- 
ments were  offered  and  «tended  to  Lee 
Irvin  and  Cornelius  Robinson  in  order  to 
gat  them  to  testify  in  the  case?"  And.fnr^ 
ther,  counsel  for  defendant  offered  to  prove 
by  Perry,  and  also  by  members  of  the  cor- 
oner's J.ary  which  was  investigating  the 
death  of  James  TlUmau,  that  members  of 
the  coroner's  Jury,  and  other  Influential 
dtisensi— m«i  of  means  and  Influmce,— 
said  to  Lee  and  Comelios :  "  We  have  the 
dead  thing  on  you.  It  will  be  better  for 
you  to  tell  thelanitb  about  thematter,and 
If  you  will  tell  the  truth— all  you  know 
about  it— you  shall  not  be  hurt,  but  we  will 
protect  you,  and  will  furnish  money  for 
you  to  leave  the  country  when  the  trial  Is 
over."  Upon  objection  by  the  state,  this 
evidence  was  e«lnded,  and  the  defendant 
excepted. 

We  agree  with  defendant  in  oror  that  It 
is  not  always  necessary  to  lay  the  founda- 
tion for  evidence  attacking  the  credibility 
of  witnesses  by  first  Inquiring  of  the  wlt- 
nees  sought  to  be  attacked  whether  the 
discrediting  facts  exist.  It  will,  however, 
we  think,  be  found  that  in  all  cases  in 
which,  without  preliminary  inquliy  from 
the  witness,  it  Ih  cnnijietent  to  discredit 
talm  by  evidence  uf  other  facts,  the  other 
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fact  Iteell  must  of  and  by  Itself  be  of  a  nat- 
ure to  throw  discredit  apon  bis  testimony. 
Thus  one  may  prove  that  an  adversary 
witness  Is  of  bad  r^ntation  tor  tratb  and 
veracity ;  or  that  he  la  unfriendly  to  the 
party  against  whom  he  testlfles;  or  Is 
nearly  related  to  his  adversary,  or  has 
bepn  convicted  of  crime,  or  has  accepted  a 
bribe  to  testify.  But  the  fact  that  some 
third  person  has  offered  a  bribe  or  other 
inducement,  not  accepted  by  the  wltrnsa, 
does  not  tend  to  discredit  him.  If  such 
were  the  rule,  the  most  spotless  and  disln* 
terested  witness  wonld  be  at  the  mercy  of 
the  nnscrupulons.  without  power  or  op- 
portunity to  defend  himselt  from  unjust 
aspersions. 

Tbecourse  of  inqnfry  proposed  by  coun- 
sel for  accused  was  not  for  the  purpose  of 
eetabllshins  sospiclous  drcumstances  the 
existence  of  which  the  state's  witnesses 
had  denied.  Irrin  bad  detailed  what  had 
transpired ;  had  admitted  the  threats  and 
force  used  against  him;  tbepromises  of  Im- 
munity that  had  been  given  on  condition 
of  bis  divulging  all  he  knew  of  the  killing. 
All  of  these  things  bad  proved  unavailing 
to  procure  any  statement  from  him,  and 
It  was  not  until  aft«'heand  Robinaon  had 
been  carried  to  another  connty  that  either 
made  any  confession  or  statement.  Rob- 
inson had  not  been  interrogated  by  the  de- 
fendant touching  these  matters.  It  was 
not  proposed  to  prove  that  either  of  the 
witnesses  had,  at  the  time  of  the  induce- 
ments offered,  accepted  the  same,  and  tes- 
tified, or  promised  so  to  do.  Thesole  pur- 
pose was  to  discredit  the  wltneseee  by  evl- 
deuce  of  proposed,  but  unaccepted.  Induce- 
ments, as  to  which  the  witness  Irvln  had 
been  examined,  and  had  freely  spoken,  and 
as  to  which  Robinson  had  not  been  luter* 
rogated.  Under  these  circumstances,  the 
evidence  was  properly  excluded. 

The  next  exception  taken  was  to  the  ac- 
tion of  the  court  In  relecting  the  tw^ty- 
third  Instruction  asked  by  tlie  accused, 
and  by  withdrawing  another  Instruction 
which  the  court  bad  given  touching  the 
duty  of  the  Jury  to  acquit,  if  there  was  no 
corroboration  of  the  testimony  of  the  ac- 
complices. The  refused  instructions  per- 
tain to  the  same  subject,  and  will  be  con- 
rtdered  together. 

By  the  twenty-third  Instruction  the  de- 
fendant asked  the  court  to  tell  the  Jury 
that  ''the  act  of  an  accomplice  in  testifying 
for  the  state,  so  as  to  criminate  himself 
with  others, is  voluntary ;  he  could  not  be 
compelled  to  do  so.  He  testifies  for  the 
state  under  a  promise  of  favor,  expressed 
or  implied,  on  condition  that  he  will  make 
a  full  confession  and  statement  In  regard 
to  the  matter.  His  testimony  comes  in 
such  questionable  shape  that  It  should,  In 
the  Interest  of  truth  and  Justice,  besubject- 
ed  to  the  severest  scrutiny,  and  acted  on 
with  the  greatest  caution. " 

By  another  Instruction  the  court  had 
been  requested  to  advise  the  Jury  not  to 
convict  upon  the  uncorroborated  evidence 
of  accomplices.  In  acting  on  this  Instmc- 
tlon,  the  court  stmck  out  the  word  "ad- 
vised, **  and  inserted  iu  lieu  thereof  the 
word  "  instruct. "  Aftt^r  counsel  for  the  de- 
fendant had  concluded  his  argum^t*  the 


state's  attorney  moved.the  court  to  with- 
draw this  Instruction,  which  w^as  done. 
Counsel  fordefendanc  then  asked  the  court 
to  give  it,  with  the  word  "  advise  **  instead 
of  uieword'^instruct,*'  which  the  court  re- 
fused to  do.  By  the  fifth  and  ninth  in- 
stmctlons  fur  defendant,  the  court  had 
told  the  Jurv  that  it  was  Its  province  to 
determine  what  weight  should  be  give  to 
the  testimony  of  the  accomplices,  and  that 
It  should  consider  "  all  the  drcamatances 
In  evidence  which  may  toad  to  disprove 
the  truth  of  the  testimony  or  to  urow 
suspicion  upon  or  to  cause  its  rc^ectloii ; 
and  also  to  consider  all  the  circumstances 
which  may  explain  the  motive  of  the  ac- 
complices in  testifying  falsely,  or  which 
might  tend  to  prompt  colored  or  untrue 
statements  from  him ;  and  it  will  be  prop- 
er for  the  Jury  to  consider  aaeli  testimony 
in  connection  with  any  threats  made 
against  the  accomplice  prior  to  his  testify- 
ing, or  any  violence  threatened  or  attemp*^ 
ed  upon  or  towards  him,  or  any  promises 
of  help  or  aid  or  relief  made  to  him,  or 
any  Intimidation  offered  against  him,  or 
any  raising  of  hopes  in  any  way  in  his 
breast  of  escape  for  himself,  or  any  knowl- 
edge or  apprehendon  on  the  part  of  ac- 
complice of  great  feeling  or  prejudice 
against  the  defendant,  or  any  other  fact 
or  circumstance  naturally  calculated  to  in- 
fluence the  fears  or  feelings  of  the  accom- 
plice, provided  such  circumstances,  or  any 
of  them,  appear  in  evidence,  and  the  Jury 
may.  In  view  of  any  such  clrcumetancee, 
discredit  the  testimony  of  said  accom- 

{ilice,  and  wholly  r^ect  it,  evm  If  such  re- 
ectlon  will  lead  to  the  acquittal  of  the  de- 
fendant. ** 

The  suspicion  with  which  the  teetimonx 
of  Rccomplices  is  received  by  the  courts, 
and  tbelr  unwillingness  to  sustain  eonvic- 
tions  resting  wholly  upon  the  uncorrob- 
orated evidence  of  such  persons,  has  led 
to  the  very  general  practice  of  advisinsf 
juries  to  act  with  great  prudence  and  sns- 
jidcion  upon  such  evidence,  and  to  acquit 
unless  there  Is  corroboration  in  material 
particulars.  But  our  researches  have 
failed  to  discover  a  case  In  which  a  convic- 
tion has  been  set  aside  by  reason  of  the 
court  refusing  so  to  instruct  or  ad  vine.  In 
the  case  of  State  v.  Jones,  64  Mo.  391,  an 
instruction  substantially  that  of  thetwen- 
ty'thlrd  here  was  refused  by  the  court; 
and  the  supreme  court.  In  passing  upon 
the  case,  declared  that  the  instruction 
"should  have  been  gflven,"  but  the  judg- 
ment was  reversed  on  other  grounds,  and 
we  do  not  know  that,  in  the  absence  of 
other  error,  the  refusal  of  this  Instruction 
would  have  been  held  reversible  error.  In 
State  V.  Haney,  2  Dev.  A  B.  .390,  the  su- 
preme court  of  North  Carolina  declared 
what  we  understand  to  be  the  tme  rule 
upon  the  subject.  The  practice  of  giving 
such  instructions  or  advice  to  the  Jury,  it 
Is  there  said,  rests  In  the  discretion  of  the 
presiding  Judge,  and  his  refusal  so  to  do  is 
not  assignable  as  error.  "  No  one, "  said 
the  court,  "can  require  of  the  Judge  to 
give  an  Instruction  to  the  Jury,  except  on 
the  law  of  the  case.  The  Judge  may  cau- 
tion them  against  reposing  hasty  confi- 
dence in  the  testimony  of  an  accomplice. 
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It  is  onto].  Justifiable,  and,  we  add.  It  is 
proper,  to  do  bo,  where  he  has  canse  to  ap- 
prehend that  the  Jnry  may  led  tii^sdves 
bound  to  find  a  vermt  oontoimlns  to  the 
positive  teBttmony  of  the  witness,  wlthont 
welghlns  the  clrcnmBtanceB  o(  suspicion 
and  distrust  under  which  his  testimony  is 
rendered.  Longr  usaj^,  sanctioned  by  d^- 
liberate  Judicial  approbation,  has  Kiven  to 
this  ordinary  caution  a  precision  which 
makcR  it  approach  to  a  rule  of  law.  Jurors 
are  advised  thatit  Is  deemed  hard,  and  that 
it  Is  unsafe,  to  convict  on  the  testimony  ot 
an  accomplice,  unless  that  testimony 
celve  matericd  snpiiort  from  evidence  de- 
rived altundOt  colncldlns  with  it  in  consid- 
erable drcumstances  so  as  to  leave  no  r&- 
tionaJ  doubt  in  their  mlnda  as  to  Its  truth. 
In  what  parts  of  the  details  ol  the  testi- 
mony this  confirmation  should  be  had,  In 
order  to  remove  the  Jealousy  and  suspicion 
to  which  the  testimony  Is  exposed,  and  to 
create  such  a  d^ree  of  confidence  In  the 
eeneral  credibility  ot  the  witness  as  to 
command  faith  in  those  parts  of  his  nar- 
ratire  where  he  is  not  thos  supported,  the 
judffe  has  not  the  rifi;ht  to  direcl;  or  advise 
the  Jury.  Speculative  writers  have.  Indeed, 
nndertaksn  with  much  ingenuity  to  devise 
rules  of  faith  on  the  subject,  but  the  law 
is  wholly  silent  concemlni?  them.  Toler- 
ating and  approving  of  the  general  cau- 
tion, it  trusts  the  application  of  the  cau- 
tion, under  all  the  circumstances  testified, 
wholly  to  the  Intelligence  and  Integrity  of 
the  Jury. " 

The  learned  annotator  of  the  case  of 
Com.  Price,  71  Amer.  Dee.  668,  adopts 
the  declaration  made  In  this  case  that 
"long  usage,  sanctioned  by  deliberate  Ju- 
dical approbation,  has  given  to  this  ordl- 
uaTycautlonapreclslon  which  makes  itap- 
proach  to  a  rule  of  law.  It  is  questiona- 
ble, however,  if  In  any  case  Its  omission 
would  be  ground  for  a  new  trial ; "  Mid  In 
Its  support  cites  many  cases  which  will  be 
found  In  the  note  to  that  case. 

The  remaining  assignment  of  error  Is 
upon  the  giving  ot  an  Instruction  by  which 
the  court  told  the  jury  It  might  consider 
any  threats  against  the  deceased  proved 
to  have  been  made  by  the  accused,  and 
any  motive  to  kill  established  by  the  evi- 
dence, together  with  all  the  evidence  In 
tbe  case.  In  making  up  its  verdict.  The 
instruction  Is  not  subject  to  the  criticism 
that  it  Is  upon  the  weight  of  the  evidence, 
for  It  does  not  tell  the  Jury  that  such  tac^ 
prove,  or  tend  to  prove,  the  Issue  in  favor 
of  the  state.  Nor  does  It  announce  any 
erroneous  proposition  of  law.  Onthe  con- 
trary, by  admitting  such  evidence  the 
court  declared  Its  competency,  and  It  Is 
true  that  the  jury  may  and  should  conirid- 
er  all  the  evidence  In  forming  its  verdict. 
While  we  do  not  think  the  Instruction  er- 
roneous In  tbe  sense  of  entitling  the  ac- 
cnsed  to  a  newtrial.lt  Is  much  to  behoped 
that  the  courts  will  reject  such  charges 
when  asked.  Counsel  representing  the 
state  may  very  properly  argue  before  the 
Jury  the  effect  of  such  evidence.  But  the 
field  of  argument  is  so  nearly  invaded  by 
snch  instructions  that  the  court  may  with 
propriety  decline  to  give  them. 

We  find  no  error  forwhlch  the  Judgment 
Aoold  be  reversed,  and  It  Is  affirmed. 
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Cbossbtt  et  al.  v.  Ci.bhents. 
(Supreme  Court  of  ilflwtMippt.  Jan.  90^  1890.) 
Wills — Chabobb  upok  I^akd. 
▲  devise  of  land  to  H.,  "to  have  tree  from 
teay  incumbrance  whatever,  except  that  so  Iook  m 
my  daughter  Polly  may  live  wlt&  him  he  aaSX 
board  her  and  par  her  a  yearlysUpend  of  twenty 
dollars, "  fixes  a  dkaxve  on  the  luid  tat  the  bosru 
and  Toarly  stipend  of  the  dsnshter. 

Appeal  from  chancery  court,  De  Soto 
county;  J.  G.  Hall,  Ghancdlor. 

One  Clements  died  In  1871,  leaving  a  will 
devising  all  bis  estate  to  his  wife  for  lite. 
Then  follows  the  provision  set  out  in  the 
opinion.  The  wife  died  In  1886,  but  prior  to 
her  death  appellant  Crossett  and  another 
had  acquired  from  her  the  life-estate  In  the 
realty,  and  had  also  acquired  the  fee  from 
theson,  Morton  Clemmts.  Afterthe  death 
of  Mrs.  Clements,  the  wife,  in  1886,  Morton 
Clements  moved  away,  and  nether  board 
was  given  nor  the  stipend  of  f  20  paid,  and  In 
1889  Polly  aements,  the  appellee,  filed  this 
bill  tor  a  construction  of  the  provision  of 
the  will  In  controversy,  and  to  have  her 
rights  declared  thereunder,  and  a  charge 
fixed  upon  said  real  estate  from  1886  for 
her  board  and  yearly  stipraid  ol  $20.  The 
chancery  court  held  that  the  board  and 
yearly  stipend  werecharges  upon  the  land, 
and  referred  tbe  matter  to  the  clerk  and 
master  to  take  and  state  an  account,  from 
which  this  appeal  is  taken,  and  was  grant, 
ed,  for  the  purpose  ot  settilng  the  princi- 
ples of  the  case. 

D.  McKeoMht  for  appeUants.  Powel  A 
PowsZ,  for  appdlee. 

Woods,  0.  J.  The  appeal  herdn  was 
taken  from  an  Interiocutory  decree  refer- 
ring the  cause,  on  bill,  answer,  and  proof, 
to  the  clerk  and  master  of  the  chancery 
court  of  De  Soto  county,  to  state  an  ac- 
count herein,  under  certain  specific  instruc- 
tions ot  the  court,  tor  the  purpose  of  set- 
tling the  principles  of  the  cause.  The  con- 
tention arises  solely  upon  lAie  proper  con- 
struction of  a  clause  contained  In  the  will 
'  of  Laban  Clements,  tatberof  appellee.  Aft- 
er devising  a  life-estate  in  his  real  estate  to 
Elizabeth  Clements,  his  wife,  and  the 
mother  of  appellee,  this  provision  la  found 
In  said  will,  yix.i  "The  realty,  being  my 
homestead,  and  containing  some  forty 
acres  and  odd,  I  wish  my  son,  Morton,  to 
bave,fi*ee  from  any  Incumbrance  whatevw, 
exeeptthat  so  long  as  my  daughter,  Polly, 
may  live  with  him, he  shall  board  her,  and 

fiay  her  a  yearly  stipend  of  twenty  dol- 
ars."  On  the  part  of  appellee,  It  Is  con- 
tended that  these  words  fix  a  charge  up- 
on tiielandso  devised  to  Morton  for  board 
of  appellee,  and  the  stipend  ot  $20  per  an- 
num ;  and  for  appellants  it  Is  asserted  that 
Morton  took  the  remainder  free  from  any 
incumbrance  whatever,  the  words  refer- 
ring to  board  and  a  yearly  stipend  being 
merely  suggestion  and  request  addressed 
to  Morton  by  the  testator.  In  support  of 
this  latter  contention,  counsel  for  appel- 
lants Insist  that  the  manifest  design  of  the 
testator  was  to  confer  abraeflt  on  Morton 
by  this  devise,  but  that  the  Income  from 
the  homestead  would  be  Insufficient  to 
meet  the  charge  for  theboard  of  Polly  and 
the  yearly  stipend  of  $20 ;  and  that,  as  -die 
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testator  must  bare  known  this,  It  shonld 
not  be  beld  tbat  the  testator  would  have 
fmstrated  his  own  desire  to  confer  a  ben- 
^t  npon  Morton  by  a  provlelon  in  hte  will 
charging  the  realty  ao  deviaed  to  an  ex- 
tent exceeding  Itg  income.  The  argument 
Is  plausible,  Irat.  we  think,  not  at  all  con- 
vincing. 

In  the  Interpretation  ot  every  will,  the 
prime  object  Is  always  to  ascertain  what 
the  real  Intention  ot  the  testator  was.  It 
the  words  of  the  testator  are  so  clear  and 
nnambiKQoas  as  to  leave  no  room  for 
doubt  as  to  what  the  testator's  Intention 
was,  then  the  words  of  the  will  should  be 
allowed  to  havetheir  usual  force  and  effect, 
and  resort  should  not  be  had  to  circum- 
stances arising  a/ion^/e.orcaleulatlons  that 
may  bemadeasto  the  value  of  tbeproi>erty 
dertoed,  or  consequences  of  fnconvealence 
which  may  flow  from  any  adherraice  to  the 
plain  and  unamblf^ous  langna;^  of  the  wlil 
Itself.  What  Is  the  language  of  the  will  In 
this  disputed  devise  to  Morton?  Does  It 
give  him  the  remainder  in  the  homestead 
absolutely  tree  from  all  Incumbrance?  It 
would  clearly  have  done  so,  If  the  words, 
"except  that  so  long  as  mv  daughter,  Pol- 
ly, may  live  wltii  him.  be  shall  board  her, 
and  pay  her  a  yearly  stlpoid  ot  twenty 
dollars,"  were  not  subjoined;  but,  with 
tliese  words  added,  it  is  equally  clear  that, 
construing  the  devise  according  to  the 
plain  and  obvious  Import  of  Its  words,  the 
Intention  of  the  testator  was  to  Incumber 
the  property  so  devised  with  this  charge 
upon  it.  The  devise  bears  Itsown  clear  In- 
terpretation upon  Its  face,  and  we  cannot 
bend  it  to  meet  the  exigencies  of  any  hard- 
ships that  may  arise  from  giving  It  tbat 
construction  which  will  accomplish  the 
testator's  Intention. 

The  decree  of  the  chancellor.referrlngthe 
cause  for  an  account,  Is  affirmed,  and  the 
cause  remanded. 


Smith  t.  Statb. 

(Supreme  Court  of  Misslsaijypi.  Jon.  30,  1800.) 
DiBTDBBuie  Rbugious  Wobohip— Fouok  Ao- 

1.  A  plea  of  former- acq aittal  toan  Indiotment 
for  disturbin^r  rell^ous  worship  by  assaalt  and 
battery  and  profane  swearing  la  not  sustained 
by  proof  of  a  former  acquittal  on  a  charge  for  the  as- 
Baiut  and  battery,  as  defendant  might  properW  be 
convicted  on  the  indictment  for  distuning  relig- 
ious vorship  by  evidence  of  the  swearing  only. 

3.  A  plea  of  fonaer  acquittal,  In  which  it  does 
not  appear  that  the  offense  with  which  defendant 
was  charged  was  cosunitted  in  the  district  of  the 
Justice  before  whom  the  trial  was  had,  wiU  not 
protect  defendant  from  further  prosecution  for  the 
ofTense  in  the  proper  court,  as  the  lustice  had  no 
Jurisdiction  of  the  case  under  Code  Miss.  {  S216, 
(Laws  imi.  p.  88,)  which  gives  Justices  of  the 
peace  Jurisdiction  to  try  offenses  only  when  com- 
mitted in  their  several  districts,  unless  there  be 
no  Justice  in  the  district  in  which  the  offense  was 
committed,  In  which  case  the  trial  may  be  had  in 
an  adjoining  district 

Appeal  from  circuit  court,  Tallahatchie 
county;  Grokok  Winston,  Judge. 

W.  8.  Eakrftlge,  tor  appellant.  T.  M. 
Miller,  Atty.  Gen.,  for  the  State. 

Cooper,  J.  The  demurrer  to  the  plea  ot 
toiler  acquittal  was  pro|»erly  sustained. 


The  charge  against  app^ant  before  the 
Justice  ot  the  peace  was  for  an  assault  and 
battery,  and  ot  that  he  was  acquitted. 
The  indictment  against  him  is  for  disturb- 
ing religious  worship  by  the  assault  and 
battery  and  by  profane  swearing.  Upon 
this  chai^  he  might  properly  be  convicted 
by  evidence  of  the  swearing  only.  It  was 
not  necessary  that  any  evidence  should 
be  given  of  the  assault  and  battoy.  for  it 
may  be  that  appellant  so  gently  contoid- 
ed  with  his  adversary  that,  but  for  the 
boisterous  use  of  the  language  used,  the 
congregation  would  not  have  been  dis- 
turbed. But  the  proceedings  before  the 
Justice  did  not  operate  to  protect  the  de- 
fendant for  the  further  reason  that  It  does 
not  appear  that  the  offense  with  which  he 
was  charged  b^ore  such  Justice  was  com- 
mitted within  the  territorial  Umlts  ot  the 
Justice  before  whom  the  trtaJ  was  had. 
Justices  ot  the  peace  have  Jurisdiction  to 
try  offenses  only  when  committed  **  In  their 
several  districts, "  nnless  there  beno  Justice 
in  the  district  in  which  the  offense  Is  com- 
mitted, in  which  case  the  trial  may  be  had 
In  an  adjoining  district.  Code,  §  2216 ;  Acts 
1888.  p.  88.  Since  it  does  not  appear  from 
the  idea  that  the  defendant  was  tried  be- 
fore a  Justlee  having  Jurisdiction  ot  the  of- 
fense charged,  the  state  was  not  precluded, 
if  it  had  elected  to  do  so.  from  prosecntlniir 
an  Indictment  against  him  for  the  "assault 
and  battery  with  brass  knucks  upon  Jen- 
nings." If  ** gentlemen"  will  flght  and 
swear  In  church,  they  should  see  to  It  that 
the  verdicts  of  acquittal  secured  before  the 
Justices  of  the  peace  are  b^ore  those  taav- 
Ing  Jurisdiction.  othOTwlse  th^  may  be 
subjected  to  further  annwance  by  Indict 
ment.  The  Judgment  Is  affirmed. 


Chiles  v.  Qau.aohkr  et  al. 

(Supreme  Court  of  MUtieslppi.  Jan.  30,  1800.) 

QuiBTiNo  TiTLB— Trusts — pRAUDmrnir  Tai- 
TrrLBs. 

1.  In  an  action  to  cancel  a  deed  as  a  cloud  on 
plaintiff's  title,  the  bill  averred  that  plaintiff's 
nther  bought  the  land  from  O.  and  had  the  title 
made  to  puunttfl's  gnutdfather,  who  paid  the  por^ 
chase  nooey,  whidh  was  afberwardi  aoooonted  for 
by  Uia  father  as  an  advanoement,  but  failed  to 
aver  that  Q.  had  title,  or  that  tie  was  ever  in  pos- 
session. It  was  proved  that  plaintiff 's  father  was 
neverln  possession.  Held,  that  plaintiff  failed  to 
show  a  suflScient  title  as  a^nst  an  InnofMntpnr^ 
chaser,  for  value  and  wlthont  notice,  of  one  in 
possession,  who  held  under  a  flraodulent  tax-title. 

3.  Where  a  father  advances  money  to  pay  for 
land  purchased  by  his  son,  and  charges  the  amotmtj 
and  1^  his  will  directs  the  same  to  be  acoonnted 
for  by  the  son  in  the  distribution  ot  his  estate,  the 
son  la  the  egaitable  owner  of  the  land. 

8.  One  who  conspires  with  the  widow  of  a 
deceased  owner  of  land  to  mocure  a  fraudulent 
tax-title  cannot  deny  the  title  ot  the  deoeaaed 
owner's  heirs. 

Appeal  from  chancery  court,  Lauderdale 
county;  S.  Evans,  Chancellor. 

WuJker  &  Hall,  for  appellant.  R.  J». 
Williams,  J.  S.  Ha,mm,  and  WitberspooD  A 
Witberspoon,  for  appellees. 

Cooper,  J.  The  complainant,  allejj^ng 
that  she  is  the  sole  heir  at  law  of  John  C. 
Higgins,  exhibited  her  bill  agnlnst  the 
h^rs  at  law  of  her  grandfather,  P.  B.  Hlg- 
gins,  and  against  the  defendant  Oallagher, 
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(who.  It  Is  charged,  nnder  the  clrcnm- 
stances  berelnafter  named,  secured  by 
fraud  a  tax-title  to  the  lands  described  tn 
the  bill,)  and  against  Cameron,  who  haa 
bon£bt  an  nndivided  one-halt  interest  in 
the  land  from  Gallagher,  and  against 
Cbampenois  and  others,  who  are  mort- 
^a^^ees  under  Gallagher  and  Cameron.  The 
purposes  ot  her  bill  are  to  establish  the 
title  of  herself,  as  heir  at  law  of  her  father, 
as  against  the  heirs  at  law  ot  her  grand* 
father,  and  to  cancel,  as  cloads  upon  her 
title,  the  tax-deed  to  Gallagher,  the  con- 
veyances by  him  to  Cameron,  and  the 
mort^agree  execated  by  Camoron  and  Gal- 
lagber.  Shortly  stated,  the  facts  upon 
which  complainant  relies  are  bm  follows : 
In  the  year  1859  her  father  pan:ha«ed  the 
land  from  one  Glbbs;  but,  being  unable 
to  pay  the  purchase  mon^,  applied  to  his 
father,  F.  B.  Hlg^gins,  to  advance  tbe 
amoant.  His  father  complied  with  his  re- 
quest, but  required  tbe  conTeyance  to  be 
made  to  himself,  which  was  done.  F.  B. 
Uif^^ns  was  accustomed  to  keep  memo- 
randa showing  advances  made  to  his  chil- 
dren, respectively,  and  money  lent  to  them ; 
and  among  other  sums  noted  by  blm  as 
due  from  John  C.  Higglns  was  the  money 
paid  lor  the  land  In  controversy.  By  bis 
will,  F.  B.  Higglns  directed,  in  the  distrl- 
bntton  of  his  estate,  that  each  child  sbould 
be  charged  with  all  advances  received,  and 
with  all  debts  due  to  him.  He  died  in 
1863,  and  his  son  John  C.  Higglns  died  In 
the  year  1861.  In  the  year  1867  or  1868,  the 
mother  of  complainant  (the  widow  ol 
John  C.  Higglns)  erected  several  small 
houses  on  the  lands  In  controversy,  which 
she  rented  to  various  persons,  collecting 
the  rents,  and  appropriating  them  to  her 
own  use,  and  pajrlng  the  taxes  upon  the 
property.  Several  letters  written  by  her 
to  the  widow  of  F.  B.  Hlg^ns  show  that 
she  recognized  the  land  to  be  tbe  property 
of  bis  estate,  and  asked  permission  of  bis 
beirs  at  law  to  occupy  the  same.  In  the 
year  1875  she  seems  to  have  conceived  the 
purpose  of  selling  the  land  for  tbe  purpose 
of  applying  Its  proceeds  to  the  education 
of  her  daughter,  the  complainant,  who 
was  then  an  Infant  ol  the  age  of  14  years. 
She  proposed  to  Gallagher  to  sell  the  land 
to  him,  and  he  agreed  to  buy  It;  and  up- 
on the  faJth  of  this  agreement  be  assumed 
pecuniary  obligatiuns  for  tbe  education  o! 
complainant,  which  he  afterwards  dis- 
charged. Examination  of  tbe  records  by 
htm  disclosed  tbe  fact  of  the  title  being  In 
F .  B.  Higglns,  and  he  declined  to  consum- 
mate the  purchase  unless  Mrs.  Higglns 
would  procure  conveyances  from  tne  heirs 
at  law.  These  she  attempted  to  secure, 
but  unsuccessfully.  Gallagher  then  pro- 
posed that  the  land  shoald  be  permitted 
to  be  sold  for  taxea,  and  ttaat  ne  should 
become  the  purchaser.  This  arrangement 
was  carried  Into  effect,  and  Gallagher 
paid  out.  for  the  tuition  of  complainant, 
about  the  value  of  the  land  as  agreed  on 
between  himself  and  Mrs.  Higglns.  Soon 
after  the  sale  tor  taxes,  (January,  1876.) 
Gallagher  entered  Into  possession  of  tbe 
land,  and  has  so  continued,  claiming  It  as 
his  own,  until  January,  '1886,  when  he 
conveyed  the  undivldctl  half  interest  to 
Cameron,  since  which  time  Gallagher  and 
T.7ao.Do.6— 14 
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Cameron  have  been  In  possession.  In  Jan- 
uary, 1886,  and  before  the  conveyance  to 
Cameron,  Gallagher  and  Cameron,  who 
were  partnov  In  bualnesa,  borrowed  (8,000 
from  taiarapoiolB,  and,  to  eecnre  the  same, 
executed  a  mortgage  upon  the  lands  In 
controversy,  and  other  lands  in  which 
Cameron  had  an  Interest.  All  tbe  lands 
were  included  in  a  single  mortgage ;  Gal- 
lagher executing  it  to  convey  tbe  lands  In 
contro^-ersy,  and  Cameron  to  oonv^  th» 
other  lands. 

The  facts  above  set  forth  qre  extracted 
from  a  voluminons  record,  which  contains 
much  other  matter  not  necessary  to  be 
stated.  These  facts  are  not  undlspnted;. 
but  careful  scrutiny  of  tbe  evid^ce  con* 
vJncee  us  of  their  truth,  and  that  they  are 
not  controlled,  or  materially  modified,  by 
other  facta  and  circumstances.  With  the 
facts  thus  found  it  is  not  difficult  to  apply 
clear  and  wdl-«ettied  principles  to  the  so- 
lution of  tlie  questions  involved. 

The  controversy  separates  itself  Into 
three  inquiries,  which  are:  (1)  What  are 
complainant's  rights  as  against  the  heirs 
at  law  of  F.  B.  Higglns?  (2)  What  are 
tb^  as  against  Gallagher,  the  purchaser 
at  the  taxHBale?  (8)  What  are  they  as 
against  theptuchaseraadmortgagaelrom 
Gallagbw? 

The  arrangement  between  John  C.  Hig- 
glns and  bis  father,  by  which  tbe  father 
advanced  the  price  of  the  land,  and  took 
titleto  blmselffls  not  an  unusual  one, espe- 
cially between  parent  and  child  ;  and  Its 
effect  was  to  make  the  father  mortgagee 
of  the  land.  The  son  was  tbepurcbaser  ol 
the  land,  but  not  tbe  grantee  ot  the  legal 
title.  He  was  tbe  meritorious  or  moving 
cause  of  theconv^aoce ;  but,  being  unable 
to  pay  tbe  purchase  price,  secured  it  to  be 
advanced  by  his  father,  at  whose  instance 
the  conveyance  was  made  to  the  father. 
The  father  chai^^ed  tbe  amount  so  paid  In 
an  accotmt  be  kept  against  tbe  son,  mak- 
ing no  discrimination  between  this  par- 
ticular sum  and  others  which  be  bad  pre- 
viously loaned  to  him,  and  by  bis  will  di- 
rected account  to  be  taken  of  the  whole 
sums  due  In  distribution  of  hlsestate.  Un- 
der such  circumstances,  the  right  of  the 
son  as  owner  ot  the  land,  sublect  to  the 
cbaige  for  tbe  purchase  price.  Is  clear. 
Runnels  v.  Jackson,  1  How.  (Miss.)  868; 
Evans  v.  Green,  28  ftHss.  294;  Robinson  v. 
Leflore.  TO  Mlsa.  148;  Carr  v.  Carr,  52  N.  Y. 
261;  Smithv.Cremer. 71111.185.  Byblswlll. 
F.  B.  Higglns  directed  the  debt  to  be  treat- 
ed as  an  advancement;  and  this  was  suffi- 
cient, as  against  tbe  other  heirs  at  law 
and  devisees,  to  release  the  debt  due  for 
the  price  of  tbe  land.  It  appears  that  the 
estate  ot  F.  B.  Higglns  is  insolvent;  but, 
since  no  admlnistratirai  has  been  taken  of 
his  estate  in  this  state  ire  are  not  called 
upon  to  consider  what  woul  d  be  the  right 
of  the  administrator  ot  tbe  estateproceed- 
Ing  to  charge  tbe  land  with  tbe  payment 
of  the  debt. 

It  Is  not  necessary  for  the  determination 
of  the  cause  to  pass  upon  the  validity  ot 
the  proceedings  under  which  the  sale  for 
taxes  was  made.  Whether  they  were  val- 
id or  invalid,  the  defendant  Gallagher  can- 
not avail  of  the  title  thereby  derived  to  de- 
feat the  right  of  complainant;  and,wheth- 
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er  they  are  valid  or  Invalid,  the  complain- 
ant has  not,  as  ag:alnat  Cameron  and 
Champenols,  shown  any  rtfcht  to  call  them 
In  question.  The  widow  of  John  C.  Hlg- 
Kins  was  In  possession  of  the  land,  receiv- 
ing the  rents  and  profits  thereot,  and 
therefore  under  obligation  to  keep  down 
the  taxes.  This  Oalla>ffaer  knew;  and, 
though  It  does  not  appear  that  he  knew 
the  facts  relatlTe  to  the  original  purchase 
by  John  G.  Hlgglns.  and  that  F.  B.  Hlg- 
gfns  held  the  legal  title  as  security  for  the 
purchase  money  paid  by  him,  by  reason  of 
which  the  complainant,  as  heir  at  law  of 
her  father,  was  owner  of  the  land.  It  le  un- 
questionably true  that  default  was  made 
in  paymeotof  the  taxes  on  the  land  to  the 
end  that  by  its  sale  for  taxes  he  might  ee- 
enre  the  title  which  Mrs.  Uigglna  had 
AgreeA  to  Invest  In  him.  Default  in  pay- 
ment by  the  occupant,  and  a  tax-sale  aa 
the  consequence  of  auch  default,  was  essen- 
tial to  the  consummation  of  the  scheme. 
If  Mra.  Hlggina  had  bought  at  this  tax- 
sate,  she  would  have  held  the  title  as  trus- 
tee ex  maleScio  tor  complainant ;  and  Gal- 
lagher, confederatiDg  with  her,  stands  in 
no  better  position  tbaa  she  vould  have 
sustained  had  she  herself  bought.  Joor  v. 
Williams,  3S  Miss.  546;  Bro^tt  v.  Rlch- 
ardHon.  61  Miss.  766. 

It  becomes  now  necessary  to  consider 
another  question,  made  pertinent  by  the 
comiectJon  of  Cameron  and  Champenols 
with  the  property.  Whether  complainant 
is  or  is  not  the  real  owner  of  the  land  was 
wholly  immaterial,  so  long  as  we  were 
considering  the  rights  of  the  heirs  at  law  of 
F.  B.  Hlggina  and  of  Gallagher  to  defend 
against  her  claims.  F.  B.  HIggins  received 
tbe  title  conveyed  to  blm  by  Ulbba  as  trus- 
tee for  John  C.  Hlggina,  complalnant'a  fa- 
ther. Whether  It  was  a  valid  title  was  a 
matter  of  no  concern  to  blm,  nor,  alnce  his 
deatii,  to  bis  h^rs  at  law.  It  is  not  com- 
petent for  them  to  controvert  the  validity 
of  IJie  title  received.  Upon  the  same  prin- 
ciple, Gallagher,  tbe  purchaser  at  the  tax- 
sale,  cannot  call  upon  complalnantto  show 
herself  to  be  the  real  owner  ot  the  land. 
He  is  infected  with  the  aame  disability  aa 
was  the  widow  with  wbom  he  combined 
to  d^eat  by  tax-sale  tbe  title  ot  the  own- 
er; and,  since  she  might  not  have  denied 
the  title  ot  complainant,  this  defendant 
may  not  do  so.  But  these  disabilities 
spring  from  the  relations  of  trust  and  con- 
fidence in  which  these  parties.  In  the  eye  of 
a  court  ot  equity,  stand  towards  com- 
plainant. Neither  Cameron  nor  Champe- 
nols Is  shown  to  have  had  any  knowledge 
of  llie  existence  of  complainant's  right,  nor 
have  -ttiey  done  anything  for  the  purpose 
of  aiding  the  trustees,  or  either  of  them.  In 
a  breach  of  trust.  They  are  purchaaera 
tor  value,  without  notice  of  her  interest  In 
the  property.  II  they  must  yield  to  her 
title,  It  la  because  It  is  superior  in  law  to 
that  asserted  by  them.  Counsel  tor  com- 
plainant, appreciating  thla,  strive  to  show 
the  sale  for  taxes  to  Gallf^her  to  be 
void  for  want  of  a  valid  assessment  and 
sale  of  the  land,  wherefore  no  title  passed 
to  him,  and  conaeqnently  none  was  con- 
veyed by  him  to  these  parties.  It  may  be 
conceded,  for  the  puipoaes  of  this  case, 
that  tJifitaX'Sale  was  Invalid,  It  does  not 


follow  that  these  defendants  muat  yield  to 
the  claim  ot  complainant.  Admlttingthey 
have  no  title,  they  may  yet  challenge  her 
right  to  call  them  to  account  unless  she  la 
the  owner  ot  the  land. 

There  is  no  more  serious  and  prevalent 
error  than  that  which  seems  to  exist  In  re- 
lation to  the  right  ot  parties  to  exhibit 
bills  to  cancel  clouds  iq;>on  titles.  It  Is 
frequently  assumed  that  if  a  complainant 
can  ahow  aome  antecedent  claim,  however 
vague  and  unaabatantial,  he  may  aaaail 
and  dlapel  anything  which  ia  a  cloud  upon 
the  real  title.  We  cannot  concave  what 
has  given  rise  to  thla  erroneoua  view,  for  It 
ia  aettled,  by  an  unbroken  current  of  decls- 
loos,  that,  to  enable  a  complainant  to 
caned  the  defendant's  title  as  a  doud,  be 
himself  must  show  as  perfect  a  title,  legal 
or  equitable,  as  would  ^able  him,  the 
title  being  a  legal  one,  to  recover  against 
the  defendant  in  an  action  of  ejectment. 
Teated  by  thla  rule,  the  complainant  has 
tailed  to  establlah  auch  title  aa  entitles  her 
to  relief  against  these  defendanta. 

As  against  the  heirs  ot  F.  B.  Hlg^ns  and 
Gallagher,  she  prevails,  not  because  she 
shows  title,  but  because  they  do  not  occu- 
py a  poaltion  to  deny  her  title.  As  against 
the  other  defendants,  against  whom  she 
must  show  a  aufficient  title,  and  recover 
on  It,  her  showing  is  wholly  insufficient. 
By  her  bill  she  avers  that  her  father 
bought  the  land  from  Gibba.  and  entered 
into  possession,  and  so  continued  until  his 
death.  There  is  no  allegation  that  Gibbs 
had  title,  nor  even  that  he  was  in  posses- 
sion of  the  land  he  sold  and  conveyed.  As- 
suming, as  we  must  do,  that  she  has  stated 
her  case  as  strongly  as  the  tacts  would 
warrant,  we  find  nothing  but  color  of  title 
claimed  aa  derived  from  Glbbe.  The  aver- 
ment that  her  lather  altered  Into  posses^ 
alon  under  this  deed,  and  died  In  posses- 
sion, would  have  been  sufficient.  If  proved, 
to  show  a  prima  facie  right  of  recovery. 
Unfortunately  for  her,  this  allegation  la 
denied  by  the  anawer,  and  ia  not  only  not 
proved,  but  is  disproved,  by  the  evidence. 
It  la  clearly  ahown  that  her  father  never 
entered  upon  the  land,  and  therefore  that 
he  was  never  In  posseesloB,  unless,  being  t 
the  true  owner,  which  Is  not  shown,  his 
title  drew  to  him  its  constructive  posses- 
sion. The  only  possession,  in  fact,  that  la 
ever  shown  to  have  existed,  was  long  after 
the  death  of  her  father,  when  her  mother 
took  poaseealon  either  as  widow  of  John 
C.  Higgina,  or  In  recognition  of  the  adverse 
title  asserted  by  tbe  heirs  ot  F.  B.  Higgina, 
deceased.  Viewing  the  evidence  most  fav- 
orably lor  complainant,  it  is  more  than 
probable  she  held  in  the  latter  right.  Un- 
der such  circumstances,  it  has  never  been 
held  that  the  title  of  a  defendant  entering 
under  conveyance  from  one  in  possession, 
who  himself  claimed  under  color  of  title, 
could  be  called  In  question. 

The  decree  Is  affirmed  in  so  tar  as  It  dis- 
misses the  bill  as  against  the  defendants 
other  than  Gallagher  and  the  hein  of  F. 
B.  Uigglne.  As  to  them.  It  Is  reversed,  and 
cause  remanded. 

Woods,  C.  J.-,  took  no  part  in  this  deds- 
lon.  having  been  of  counsel  In  the  court 
low. 
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GiBBOir  T.  State. 
OSiqiraiM  Omart  cf  MubHpp^.  Jan.  90,  188a) 
Labcbkt. 

Where  the  reoard  falls  to  show  the  ralae  of 
property  alleged  to  have  been  stolen,  a  new  trial 
will  be  granted,  without  regard  to  IrregtUaritiea 
In  the  bul  of  exoeptiffiis. 

Appeal  from  circuit  court.  Tallahatchie 
county ;  George  Winston,  Jud^. 

Indtctment  of  William  GIbBon  for  grand 
Uuceny.  From  a  verdict  ol  guilty  and 
Jnd^ent  thereon  he  appeals. 

Salllr&n  A  WbltSeld,  for  appellant.  T. 
M.  Miller,  Atty.  Gen.,  for  the  State. 

WooDB,  C.  J.  Several  queetlons  are  sub- 
mitted to  ns  by  the  aaslKnment  of  errors. 
On  a  consideration  of  one  only,  we  find 
oundves  eonstr^ned  to  reverse  the  Judg* 
mentotthecourtbdow.  There  Is  no  hint  in 
the  record  touching  the  value  of  the  prop* 
er^alleged  to  have  been  stolen.  If  It  real- 
ly had  no  Intrinsic  value.  It  was  not  the 
subject  of  larceny.  If  it  possessed  value, 
the  record  fails  to  disclose  that  fact.  It 
may  have  been  grand  larceny.  It  may  have 
been  petty  larceny,  or  It  may  have  been  no 
olfeiMe  whatever.  The  value  of  the  prop- 
erty must  have  been  proved  In  order  to  as- 
certain—J^^frst,  if  any  offense  had  been  com- 
mitted; and,  second,  what  the  grade  of 
the  offense  was.  The  overwhelming  force 
of  this  failure  to  show  value  Is  admitted, 
but  it  Is  suggested  that  the  exceptions  to 
the  rulings  of  the  court  below  do  not  ap- 
pear in  the  bill  of  exceptions,  and  that, 
thnetore,  tills  court  must  decline  to  notice 
the  errors  assigned.  It  Is  true  the  record 
is  defective  and  Inartiflcially  drawn,  but 
we  find  in  it  a  motion  tor  a  new  trial,  the 
order  overruling  thesame.and  defendant's 
exception  thereto.  In  view  of  the  abso- 
lute failure  of  the  evidence  to  support  the 
vOTdict,  and  Judgment  of  the  court  below, 
and  holding  tt  our  duty  to  decline  to  air 
low  adheroice  to  rules  of  practice  to  put  in 
Jeopardy  the  liberty  of  the  citizen,  we  shall 
pass  upon  this  vital  error  without  r^ard 
to  irr^alarlties  and  inartlflclalities  of  the 
record.   Bevwsed  and  remanded. 


BOTBKBEBST  V.  BOABJ}  OT  SUPEBVIBOBB. 
<9ti|>Tvm«  Court     MUMuippi.   Jan.  90,  1890. 
COCHTT  BoJlBDS— POWBBS. 

b  Mississippi,  tlie  power  (tf  a  board  of  sq- 
perrlaors  over  court-houses,  and  sites  for  oourt- 
tumses.  Is  complete  and  excliulve,  and  no  court  oan 
interfere  with  the  ezeroiM  of  this  poirer,  so  long  as 
it  is  exercised  imly  nnwlsely.  sndf  without  disCTe- 
tion;  and  the  purchase  of  a  site  for  a  oourt-hoose, 
the  county  having  already  a  cxnirt- house  site.  Is 
not  such  a  usurpation  of  power  as  will  wanrant 
the  intarfermoe  of  the  oonrtB. 

Appeal  from  chanceiy  eonrt,  Yalobusha 
county;  J.  G.  Hall,  Chancellor. 

W.  8.  Cb&pman,  for  appellant.  Bo,  B. 
Gottudaj,  for  appellees. 

Woods, C.  J.  Theappellant filed  falsorlg- 
hial  bUl.  in  the  first  district  of  Yalobusha 
county,  to  enjoin  the  board  ol  supervisors 
from  making  any  contract  for  the  building 
of  anew  canrt-bonfle,and  to  have  declared 
void  the  vartous  orders  of  the  board  of  su- 
pavlsora  made  and  entered  on  their  min- 


utes in  the  year  1889,  condemning  the  old 
court-house,  purchasing  a  new  site  for  a 
new  court  building,  and  taking  steps  look- 
ing to  the  erection  of  tt,  and  for  thecane^ 
latlon  of  the  contract  of  purchase  and  sale 
made  between  said  board  of  supervisors 
^nd  George  Boew^  for  the  site  selected  by 
the  board  for  the  erection  thereon  of  a 
new  court-house.  The  allegations  of  the 
bin  were  fully  met  In  the  answers  made  by 
BoBwell,and  the  president,  and  threemem- 
bers  of  the  board.  Much  testimony  was 
taken,  and  the  matter  was  at  lengtti  sub- 
mitted to  the  chancellor  on  a  motion  of 
defendants  to  dissolve  tiie  Injunction 
which  bad  been  granted  complainant  on 
bis  bill.  The  chancellor  dissolved  the  In- 
junction, and  granted  an  appeal  to  this 
court,  in  order  to  settle  the  principles  of 
the  cause. 

Looking  at  the  entire  caae,  we  see  noth- 
ing but  tbeqaeetion  of  the  Jurisdiction  ol  a 
court  of  chancery  over  the  lawful  exercise 
of  the  powers  belonging,  under  our  con- 
stitution and  laws,  to  the  boards  of  super- 
visors exclusively.  Thepowerof  theboard 
of  snpervisorsover  court-houses,  and  sites 
for  conrt-hoQses,  la  complete  and  exclusive 
in  tills  state,  and  no  Interfermce  with  the 
exercise  of  this  power  by  the  chanceiy 
courtscan  be  upheld, so  long  as  the  power 
Is  alleged  to  be  only  exercised  unwlsdy. 
and  without  discretion.  No  court  could 
be  permitted  to  invade  the  province  of  the 
board  of  supervisors,  and  undertake  to 
direct  the  board's  discretion  or  Judgment 
In  the  exercise  of  Its  undisputed  power. 

The  case.  In  all  Its  parts,  discloses  noth- 
ing more  than  awant  of  sound  discretion, 
in  the  action  complained  of,  in  the  board 
of  supervisors,  according  to  the  opinions 
of  some  citlsens  whose  evidence  was  sub- 
mitted. Eveai  thlscondemnatlonof  the  dis- 
cretion of  the  board  In  the  exercise  of  its 
powers  is  vlgorotuly.  and  perhaps  success- 
fully, combated  by  the  evidence  offered  by 
the  appellees.  But  we  do  not  regard  thu 
difference  ol  opinion  among  tiie  witnesses, 
touching  the  wisdom  and  prudence  of  IJie 
board's  action,  as  of  any  weight  in  deter- 
mining the  case;  lor.  If  the  board  la  exer- 
cising the  powers  confided  exclusively  to 
Its  Jurisdictlnn  by  our  constitution  and 
laws,  the  want  of  proper  discretion  and 
soundJndgm«Dt  Intlie  board,  in  so  exercis- 
ing its  limctlons.  can  never  warrant  an  in- 
vasion of  its  Jurisdiction  by  another  tri- 
bunal, whose  discretion  and  Judgment, 
touching  the  exercise  of  the  powers  com- 
mitted to  and  conferred  upon  the  board, 
may  not  be  harmonious  with  the  mere  dis- 
cretion and  Judgment  of  such  board. 
Granted  the  exclusive  power  In  the  board 
of  supervisors  over  the  suject-matter  of 
this  controversy,  and  it  must  follow  that 
the  coEN^se  ol  tiie  power  must  rest,  like- 
wise, exclusively  In  the  discretion  of  Uie 
tribunal  clothed  with  the  power. 

It  is  seiiouflty  contended,  however,  by 
counsel  for  appellant,  that  the  county  of 
Yalobusha, in  theflrstdistrict.has  already 
one  site  for  a  court-house,  and  that  there- 
fore the  purchase  of  another  from  Bosweil 
was  a  bold  act  of  usurpation  of  power, 
and  wholly  nnauthoriied  in  law.  We  are 
unable  to  give  our  aasmt  to  the  proposi- 
tion.  In  the  abstmce  of  legislative  llmlta- 
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tlon  upon  the  powem  of  the  board  In  the 
ori^nal  instance,  it  will  nut  beinslated  that 
any  lot  might  not  hare  been  selected  on 
which  to  erect  the  coart-honBe,  at  the  dis- 
cretion of  the  board.  What  particular  lot 
should  be  selected  in  the  orig^al  Instance 
was  a  matter  left  entirely  to  thedlscretlon 
of  the  board,  If  left  to  the  discretion  of 
the  board  In  the  original  selection  of  a  site 
for  the  first  court-house,  a  similar  discre- 
tion would  seem,  necessarily,  to  be  vested 
In  the  selection  of  a  site  when  occasion 
arose  tor  building  another  and  new  court- 
house. 

We  are  clearly  of  opinion  that  theboard 
of  supervisors  was  clothed  with  the  pow- 
er, to  be  exercised  at  Its  discretion,  to  se* 
lect  a  new  site  in  which  to  erect  a  new 
conrt-honse.  beneficial  to  the  pablic,  and 
helpfnl  tothegeneral  convenience  and  tate- 
ty. 

The  decree  at  the  chancellor  dlBaolWng 
the  injunction  is  affirmed^  and  the  cause 
remanded. 

I1OUISVILL8,  N.  O.  &  T.  Bt.  Go.  v.  Smith. 
(Supreme  Court  of  Mississippi.  Jan.  37,  1S90.) 
IUiutOAi>  CoHPunsB-^TocE-EniiiMe  Cabsb. 

1.  In  an  aoticoi  against  a  railroad  company 
for  killiDg  a  mule,  the  engineer  testified  that 
Willie  he  fras  rmmlnB'  his  trun  about  S8  milee  an 
hour  he  saw  the  mole  about  10  yards  in  front  of 
his  enffine;  that  he  blewtbe  stock  alarm,  and  did 
all  in  nis  power  to  prevent  a  oollision,  1>at  oonld 
not  avoid  striking  tne  mnle.  There  was  no  oon- 
fliot  in  the  evldenoe.  Beld,  that  It  was  error  to 
refuse  to  cbar:ge  the  Jorv  to  find  for  defendant. 

a.  It  Is  not  error  to  refuse  to  instmct  the  ]ury 
Oiat,  though  plalntJff  malces  a  prima  facie  case 
by  proving  the  killing  of  his  mme,  yet,  when  the 
facts  and  oiroamstances  are  shown,  they  oannob 
flud  for  Mm  unless  the  bote  and  droumstanoea 
show  negUgenoe  on  the  part  of  the  oompain', 
Code  UisB.!  1060,  places  toe  burden  on  the  ndubad 
company  to  show  a  want  of  negligence  In  such  oases. 

Appeal  from  circuit  conrt,  Tunica  county ; 
Georog  Winston,  Judge. 

Appellee,  Henry  Smith,  sued  the  railway 
company  for  killing  hie  mule.  He  made 
out  a  prima  facte  case  agalnet  the  railway 
company.  The  engineer  of  the  railway 
company  testified  that  hewEis  running  the 
train  about  23  milee  an  hour;  that  he  was 
attending  to  hie  duty  as  engineer;  that  be 
saw  the  mule  about  10  yards  in  front  of 
his  engine ;  that  he  blew  the  stock  alarm, 
and  did  all  in  his  power  to  prevent  a  collis- 
ion with  the  mule,  but  could  not  avoid 
striking  the  mule.  The  defendant  asked 
the  followlngtwoinetructlons,  which  were 
refused:  "  (1)  The  court  instructs  the  Jury 
to  find  for  the  defendant."  "(3)  The  Jury 
are  Instructed  that  where  the  R.  R.  Co.  is 
shown  to  have  killed  stock  there  is  a  prima 
fyele  presumption  of  negligence  on  its  part, 
but  liiat,  whenthefacts  and  circumstances 
of  the  killing  are  shown,  they  cannot  find 
tor  the  plaintiff  unless  those  facts  and  cir- 
eumBtances  show  negligence  on  the  part  of 
the  company. "  There  was  verdict  and 
Jndgmeoit  In  favor  of  the  plaintiff,  from 
which  the  railway  company  appealed. 

W.  P.  &J.  B.  Harris,  tor  appellant.  F. 
A.  Montgomeryt  for  appellee. 

Campbell,  J.  The  third  Instruction 
asked  by  the  defendant  was  proi>erly  re> 


fused,  for  the  effect  of  the  statute  (section 
1059  of  the  Code)  is  to  devolve  on  the  rail- 
road company  the  necessity  of  exculpation 
from  n^ltgence  in  causing  uie  Injury  shown 
to  have  been  done, and  unlessltdoestlUslt 
is  liable.  The  court  should  have  given  the 
Instruction  asked  by  defendant  that  the 
verdict  should  be  for  it.  There  Is  no  con- 
flict In  the  evidence,  and  that  of  the  defend- 
ant, which  conidsts  with  that  tor  the  plain- 
tiff, exonerates  the  ddendant  from  all 
blame. 
Revanwd  and  remanded. 


MismsHippi  ft  T.  R.  Go.  Abobibald  Bt  al, 
{SwpreiM  Count  ftf  JfiMwIiipL  Jan.  97,  im) 

BUUUUD  COKPAKT— OBSTRDCmoW  OT  STKUMS — 

Tebspam — Rights  or  Pubghasbb. 
1.  In  an  action  against  a  railroad  oconpaQy  for 

Iructlng  water-courses  b-  '  

ties,  thereby  causing  zOalnt 


obstructing  water-oonrses  t»'  its  levees  and  tre** 
jt  idalntafflB' 

flowed^  it  ai^ieared  that  two  streams,  each  from 


land  to  be  over- 


90  to  80  feet  wide,  and  from  6  to  10  feet  deep,  ran 
tlirough  plalntifb'  land,  and  crossed  defendant's 
road-bed,  and  that  in  one  of  th«n  defendant  erect- 
ed and  maintained  for  a  few  years  a  bnlk-head 
whicdi  diverted  the  course  of  the  water,  and  threw 
it  on  plaintiffs*  land.  Defendant  also  cut  a  ditch 
with  Its  open  face  next  to  Its  road-bed,  and  threw 
up  a  levee  from  IK  to  4  feet  high  across  the  en- 
tire western  border  of  plaintiffs'  land,  whlc^ 
caused  the  water  from  both  streams  to  be  th];own 
back  on  the  land;  and,  in  repairing  Its  t>«etlea 
used  for  tiie  outflow  of  the  streams,  defendant  cut 
off  tlie  old  {dies  which  supported  the  tz>estles  above 
the  surface  of  the  water,  and  left  Utem  to  catch 
the  drift,  leaving  but  a  small  channel  for  tiie  es- 
cape of  the  waters.  Held,  that  the  company  was 
liable  for  the  is]niy,  though  the  flow  of  water  and 
aoenmnlationB  In  the  streams  were  luoreesed  by 
natural  causes,  sucih  as  the  clearing  <tf  the  la^ 
and  loosening  of  the  soil  by  cultivation. 

S.  The  rule  of  lawappllcable  to  the  control  of 
rain  and  surface  water,  as  distinguished  from 
waters  flowing  in  defined  channels,  nas  no  appli- 
cation in  this  case,  as  long  before  the  injury  Bad 
been  wrought  these  waters  had  mingled  wlUi  the 
waters  in  uie  streams,  and  had  ceased  to  possess 
any  of  the  qoalitiee  of  aorfaoe  water. 

8.  One  who  purchases  land  subsequent  to  the 
hoildiDg  of  the  ndlroad,  and  with  ajtoll  knowl- 
edge of  the  oonstruotlou  of  the  road-bed  and  tres- 
tles, may  recover  damages  for  the  overflow  of  the 
land  caused  by  obstructions  erected  by  the  com- 
pany, though  the  company  has  done  nothing  to 
contribute  to  the  injury  since  the  acquisition  of 
title  by  plaintiff,  as  the  injury  is  a  ooulanuing  one. 

Appeal  from  circuit  court,  Panola  coun- 
ty; W.  M.  RoQERS,  Judge. 

W.  P.  &  J.  B.  Harris,  for  appellant.  Sal- 
liran  &  WbitBeM,  for  appellees. 

Woods,  C.  J.  This  action  was  Instttnt- 
ed  by  appellees,  in  the  circuit  court  of 
Yalobusha  county,  for  the  recovery  of 
damages  alleged  toha\\.>  been  suBtained 
by  reason  of  the  negligence  of  appellant 
in  the  building  and  repair  of  certain  tres- 
tles over  certain  water-coursee  which 
drained  the  lands  of  appellees,  by  means 
of  which  negligent  building  and  repair  the 
said  water-cou  rsee  were  Ailed  up  and 
choked,  and  said  lands  overflowed  and  sub- 
merged, and  their  value  destroyed.  There 
was  a  plea  of  not  guilty  filed  by  the  rail- 
road company,  and  a  change  of  venue  to 
the  second  district  of  Panola  county,  by 
consent  of  parties.  On  this  lasne  there  was 
a  verdict  for  plalntlffB  below  in  the  sum  ot 
91,600,  uid  judgment  according^.  From 
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this  Jadgmeat  the  railroad  appeals  to  thta 
court. 

We  do  not  understand  that  It  Ib  dl»* 
puted  that  appellees'  landa  have  been  eub- 
inerffed  and  damaged  br  reason  of  the 
damminK  ol  the  water-courses  referred  to 
and  described  In  the  plpadlngs  and  proofs. 
The  controrersy  ffoes  to  the  causes  pro- 
duclniE  the  OTei4ow  and  damage.  On  the 
part  of  appellees.  It  Is  urged  that  the  care- 
lesA,  negllseut,  and  Insufficient  manner  of 
building  and  repairing  the  trestles  of  the 
rtdlroad  where  the  road-bed  crosses  the 
water-courses,  and  the  erection  of  a  bulk- 
head  In  Alston  creek  by  appellant,  and  the 
construction  of  a  small  levee  on  the  rail- 
road 's  right  of  way,  and  near  to  the  lands 
in  question,  havegradually  raised  the  beds 
uf  the  streams,  and  partially  filled  and 
choked  their  currents,  and,  In  seasons  of 
rains,  actually  dammed  the  water-courses 
at  the  trestles,  whereby  the  waters  brought 
down  la  the  channels  were  unable  to  flow 
aod  escape  across  the  defendant's  road- 
bed, and  so  were  forced  out  of  their  beds, 
and  driven  back  on  the  lands,  covering 
them  with  a  deposit  of  sand  and  gravel, 
and  greatly  depreciating.  If  not  wholly  de- 
stroying, their  value.  For  appellant.  It 
1h  insisted  that  the  Injuries  complained  of 
are  the  results  of  natural  causes  long  op- 
erating, and  now  only  reaching  that  stage 
of  destructlveuess  of  which  api>elleee  com- 
plain. It  Is  said  that  the  denuding  the 
range  of  hilla,  which  lie  east  of  and  inclose 
the  lands  In  question,  of  their  timber,  and 
the  subjecting  the  soil  ot  these  hills  to  the 
processes  of  cultivation.  In  ordinary  agri- 
culture, must  result,  with  unerring  cer- 
tainty, In  the  rapid  disappearance  of  the 
luamy  top  soil,  and  Its  transference  to 
valleys  below,  and  the  gradual  washing 
away  of  large  parts  of  the  looser  mate- 
rial composing  the  bulk  of  the  hills,  and 
tlirir  deposit  In  the  runs  and  ditches  and 
water-courses  Into  which  the  surface  wa- 
ters from  the  hills  pour,  and  so  by  the  op- 
eration of  natural  vausee,  in  the  changed 
condition  of  the  hills,  the  streams  have  be- 
come. In  process  of  time,  filled  with  these 
deposits  from  the  hills,  and  that  hence  the 
overflows  upon  appellees'  lands,  and  their 
destruction  by  deposits  of  sand  and  gravd, 
result  from  agencies  over  which  t£e  rail- 
road has  no  control  whatever. 

We  think  this  statement  fairly  presents 
the  real  issue.  WhUe  there  is  a  vast  mass 
of  testimony,  and  some  conflict  in  matters 
apparently  important,  stripped  of  all  sa- 
perflultiea  the  case  will  be  found  to  be  of 
t  be  character  disclosed  In  the  statement 
jast  made.  It  Is  not  a  question  of  ob- 
structing or  diverting  or  alscfaaiglng  sur- 
face water  by  one  owner  upon  the  lands 
of  an  adjacent  owner.  The  law  applica- 
ble to  such  cases  finds  no  room  fur  ex- 
amination In  the  case  before  us.  The  con- 
trolling question  here  is  this,  viz.,  were 
these  water-courses  obstructed  by  the 
negligence  of  the  railroad,  whereby  the 
lands  have  been  overflowed  and  damaged; 
or  are  these  obstructions  the  product  of 
natural  agencies,  long  operating,  and  just 
now  making  their  burtlnl  power  to  be  no- 
ticed and  felt? 

It  must  be  admitted,  we  think,  that  the 
•tripping  of  uplands  of  their  timber,  and  the 


stirring  and  loosening  of  their  sc^s  by  the 
processes  of  cultivation,  has  tiienatnral  ef- 
fect of  carry  ingoff.  in  a  rapid  manner  and  tn 
laiye  measure,  the  lighter  portions  of  the 
hills  so  loosaied  and  made  ready  to  be  car- 
ried away  to  the  lowlands  by  storm  and 
rain.  It  Is  doubtless  true,  too,  thaX  the 
operation  of  these  natural  causes  con- 
tributed materially  to  the  overflows  which 
are  alleged  to  have  damaged  the  lands  in 
question.  Indeed.lt  Is  manifest  thatwitb- 
out  such  contribution  by  natural  causes 
there  could  be  no  choking  of  channels,  and 
damming  of  water-courses,  ordinarily.  We 
can  scanty  conceive  of  any  stream  ever 
becoming  choked  and  dammed  with  boughs 
aod  leaves,  and  sand  and  ^t,  anless  natu- 
ral causes  are  taken  Into  the  account. 

Granting  the  fall  operation  of  natural 
causes  tn  the  case  at  bar  the  vital  question 
yet  remains  unanswered.  That  question 
is,  did  the  ddendant  railroad,  with  pre- 
sumable knowledge  of  the  changed  condi- 
tions of  the  lands,  and  th^r  en  vlronment. 
and  of  the  unfailing  operation  of  the  nat^ 
ural  agencies  we  have,  adverted  to,  do  or 
omit  to  doanything.inthe  line  of  Its  dntiy, 
whereby  the  flooding  of  api>tileea'  lands, 
and  th^  consequent  destruction,  were 
made  probable,  not  to  say  inevitable,  aft- 
er every  heavy  rain-fall?  A  glance  at  the 
uncoutro  verted  proofs  will  answer  the 
question.  Two  of  the  watercourses  under 
consldwation.  Alston's  creek  and  Bates 
cre^,  woe  streams,  with  well-detlned 
chann^,  in  width  from  SO  to  80  feet,  and 
in  depth  from  6  to  10  leet.  In  one  of  these 
water-courses,  tn  an  effort  to  protect  its 
road-bed  from  Inundation,  appellant  erect- 
ed, and  for  a  few  years  maintained,  a  bulk- 
head, whereby  the  watera  In  that  stream 
were  diverted  from  their  channel,  and 
bodily  thrown  on  the  lands  of  appellees. 
By  way  ol  further  protection  to  Its  road- 
bed, appellant  cat  a  ditch  with  Its  open 
face  next  to  the  road-bed,  and  threw  up  a 
levee  ranging  from  l%to  4  feet  In  height 
across  the  entire  western  border  of  app^ 
lees'  lands,  whereby  the  diverted  waters 
from  Alston's  creek,  and  the  overflowed 
waters  from  the' other  creek,  were  thrown 
back  on  the  lands  alleged  to  have  been  dam- 
c^red;  andateachof  the  three tresties.  built 
by  the  railroad,  in  its  road-bed.  for  the  out- 
flow of  the  three  creeks,  there  is  shown  to 
have  been  three  replacements  of  such  tres- 
tles, and  on  each  occasion  the  old  plies 
which  supported  the  trestles  were  not  r^ 
moved,  but  were  cut  off  above  the  surface 
of  the  water  ready  to  catch  any  drift 
brought  down  by  the  waters  from  above, 
with  the  result  of  haring  l^t  a  small  open- 
ing for  the  escape  of  the  waters  in  these 
streams,  whereas  the  depth  of  such  chan- 
nels, as  we  have  already  seen,  was  origi- 
nally 6  to  10  feet.  Conceding  the  action 
of  natural  causes, and  thel^tlmateeffects 
of  BQch  action, ascontended  byappellcuat's 
counsel,  can  It  be  successfully  maintained 
that  thecondact  of  the  railroad  in  the 
particulars  just  above  mentioned  was 
such  as  to  tree  it  from  liability?  To  ask 
the  question,  in  the  light  ol  thefacts  of  the 
case.  Is  to  answer  it.  The  railroad.  In  our 
opinion,  directly  contributed  to  the  crea- 
tion of  those  obstructions  In  the  water- 
courses which  flooded  appeUees'  lapdsi 
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<ud  reunited  In  the  Inlnrles  complained  of. 
MoFeoTor,  the  conalderatlon  of  the  con- 
duct of  appellant,  ae  Bhowlnp  proper  care, 
or  the  want  of  It,  In  these  variouB  particu- 
lars, as  well  as  the  consideration  of  the 
action  of  natural  causes  operating  In  this 
case,  was  properly  matter  to  be  submit- 
ted to  the  determination  of  a  Jury.  It 
was  so  submitted,  and  the  finding  of  the 
Jury  Is  abundantly  supported  by  the  erl- 
dence  In  the  case,  and  meets  our  approba- 
tion. 

It  is  asserted  by  counsel  for  appellant 
that,  appellees  having  bought  the  lands 
subsequent  to  the  building  of  the  railroad, 
and  with  full  knowledge  of  the  evil,  and 
It  not  haring  been  abown  that  anything 
has  been  done  by  the  railroad  dnce  appel- 
lees* acquisition  of  title  to  cause  the  In- 
jory  complained  of,  the  railroad  company 
cannot  be  held  liable  Id  this  action.  We 
think  counsel  mlscuncelves.  The  wrongs 
done  by  appellant  are  continuing  wrongs. 
The  action  of  appellant  of  which  com- 

elalnt  is  made  has  been  silently  and  slow- 
r  operating,  but  without  btirt  or  dcunage 
untn  recently.  The  canses  which  have  re- 
sulted in  this  injury  have  been  continuous- 
ly working,  and  the  Injury  Itself  is  a  con- 
tinuing one.  In  the  very  section  in  Angell 
on  Water-Courses  to  which  appellant's 
counsel  refer  us  for  support  of  their  prop- 
osition, we  find  it  declared  that  a  plaintiff 
Is  entitled  to  recover  although  the  dams 
prodaclng  such  Injui?  were  erected  before 
the  plaintiff  had  any  interest  fn  the  prop- 
erty to  which  the  Injury  was  done,  and  the 
dams  had  not  since  been  raised.  See  Ang. 
Water-Courses,  §  465;  Brown  v.  Bailroad 
Co.,  12  N.  Y.  486. 

iJet  us  examine  briefly  the  law  on  which 
the  court  below  submitted  the  case  to  the 
Jury.  Complaint  Is  made  that  the  fourth 
Instruction  tor  pU^ntift  bdow  was  Im- 
property  glren,  Inaamucb,  as  is  stid,  there 
'waanoe^dencetosupporttt.  The  charge, 
In  effect,  instructs  the  jury  that  if  the  de- 
fendant railroad,  since  October,  1885,  had 
carelessly  obstructed  the  waters  In  the 
water-courses  so  as  to  cause  tliem  to  over- 
flow the  lands  of  plaintifTs.and  to  damage 
them,  then  the  Jury  should  find  for  plain- 
tiffs. The  cbai^,  as  it  seems  to  us.  Is 
clearly  correct,  and  Is  not  wholly  Inappli- 
cable tor  want  of  evidence  on  which  to 
rest.  The  evidence  unmistakably  shows 
that  at  some  one  or  all  of  these  three  trea- 
ties, several  times  in  each  year,  after  heavy 
rains,  the  water-courses  are  so  obstructed 
aa  to  prevoit  the  outflow  of  the  currents 
across  the  railroad,  through  these  trestles, 
whereby  the  floods  were  backed  upon 
these  lands,  and  that  this  injurious  condi- 
tion remained  until  the  railroad  hands  re- 
moved the  diift-wood  and  other  obstruct- 
lug  materials,  and  opened  the  outlets. 
The  exception ,  as  it  appears  to  ns,  is  there- 
tore  not  well  taken. 

We  dlsagreb  with  counsel,  also.  In  th^r 
views  as  to  tiie  first,  second,  and  third  in- 
structions given  for  plalntiftlB  below.  As 
In  the  fourth,  so  here  In  these  three,  we 
think  there  was  evidence  which  warrant- 
ed the  trial  Jndge  In  giving  the  charges. 
The  propositions  of  law  embraced  in  these 
four  Instructions  are  conceded  to  be  cor- 
rect in  the  abstract,  and  we  are  of  the 


opinion  that  they  were  correct  In  their 
concrete  application  also. 

The  action  of  the  court  below  in  rrfnw- 
Ing  certain  charges  asked  by  the  railroad 
company  having  reference  to  the  la  w  ap- 
plicable to  the  control  of  rain-water  and 
surface  water,  as  distinguished  from  wa^ 
ters  flowing  In  defined  channds  of  8lx«ams, 
is  assigned  tor  error,  likewise.  The  most 
cursory  examination  ot  the  record  will 
demonstrate  that  this  was  not  a  case  In 
which  any  question  concerning  surface 
water  was  presented.  It  is  undeniable  that 
the  great  body  of  the  waters  which  flowed 
thmugh  these  water-conrsoa  was  hastily 
gathered  into  the  channels  of  the  streams 
from  the  rain-falls  on  ttie  hills  and  other 
lands  adjacent  to  them;  but  it  Is  equaJly 
undeniable  that  when  once  this  surface  wa- 
ter has  found  Its  way  to  the  beds  of  well- 
deflned  streams,  and  has  Joined  their  car- 
rents,  it  ceases  to  possess  any  of  the  quali- 
ties of  surface  water,  and  is  regarded  only 
as  part  and  parcel  of  the  volume  that 
flows  in  the  channels  of  the  water-courses. 
The  waters  which  flooded  the  lands  of  the 
appellees,  doubtless,  were  lately  gathered 
from  the  hills  ranged  to  the  east  of  the 
scene  of  their  destructiveness;  bntlongbe- 
fore  the  injury  had  been  wrought  they  had 
mingled  with  all  other  waters  In  the  tor- 
rent, and  had  been  stamped  with  all  the 
distinctive  marks  of  waters  gathered  Into 
water-courses.  Entertaining  this  view, 
we  think  the  court  below  properly  refused 
these  instructions,  tonchnig  the  powa» 
and  rights  of  owners  over  surface  water, 
as  tending,  In  all  likcdibood,toconfusecuid 
mislead  the  Jnry. 

Looking  at  the  entire  case,  we  are  una- 
ble to  say  that  the  proper  conclusion  was 
notreached;  andthejudgmentof  theconrt 
l>elow  Is  therefore  affirmed. 


Wbbtbbn  v.  Tsl.  Co.  t.  Ooodbar  et  a/. 

{(Supreme  Court  of  Mtsetoaippi  Feb.  8,  1800.> 
UuMQRixm  CoHPAnns— Kbouoshob. 
A  message  WB*  received  by  atelegntph  com- 
pany to  be  sent  to  plalntiffB*  attomey  at  N.,  and 
the  agent  at  the  transmittiiw  ofDce  uiformea  Uie 
ageat  at  IT.  of  the  number  of  words  contained  in 
t&e  message,  and,  having  sent  the  mesBase,  re- 
ceived from  the  agent  at  I7.  the  signal  indlcatinxr 
that  it  had  been  properly  reoeived,  and  contained 
the  number  of  words  indicated.  In  an  action  for 
n^Ugent  dellTery,  the  agent  at  N.  admitted  that 
thewcn^"8lx'*haa  been  (unitted  before  the  words 
"hundred  and  sixty-three,"  and  that  tbaworA  "an- 
swer" was  dropped,  but  testified  that  ihe  atmos- 

Sherio  conditions  at  IT.  were  not  fovorable  when 
le  message  was  received.  Held,  that  the  evi- 
dence showed  groes  ne^lgenoe  <m  tiwpait  otttae 
oompany. 

Appeal  from  circuit  court,  tJnfon  coun- 
ty; w.  M.  RoaKBS,  Judge. 

W.  P.  &  J.  B.  Burris  and  Sykes  A  Bldt- 
ardsoB,  for  appellant.  J.  W.  Baebsuiaa 
and  Z.  M.  Stephens,  for  appellees. 

Cooper,  J.   Appellees,  merchants  In  the 

city  of  Memphis,  Tenn.,  were  creditors  of 
the  flrm  of  Cooper  &  Bone  of  New  Albany, 
Miss.,  who,  on  November  20, 1888,  were  in 
failing  circumstances,  and  had  been  at- 
tached by  other  creditors.  At  about  8:30 
A.  M.  on  that  day  the  appellees  delivered 
at  the  ofiice  of  appellant  ^t  Memphla  the 
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foHowlnic  lUspatcb,  addreeaed  to  th^r  a1> 
toTDiy  Twldlne  at  New^  Albany : 

"  Memphis,  Tenn..  *1. 20,  *88. 

*'To  Z.  M.  Steptaew.  Albany,  Mies. : 
Cooper  ft  Bone  owe  tie  account  not  due, 
adxJwmflred  and  elxty-three  dollars.  Coop- 
er ft  Hodges  account  past  doe,  two  hun- 
dred and  five  dollars.  Attach,  or  other- 
wise secure  claims.  See  George  S.  Mltch^l 
for  bond.  Answer.  Goodbab  ft  Go. " 

The  diflpatdi  as  delivered  to  Mr.  Steph- 
ens was  this: 

"Cooperft  Boneowe  ns account  not  due, 
hundred  and  sixty-three  dollars.  Cooper 
ft  Hodges  account  past  due,  two  hundred 
and  Ave  dollars.  Attach  or  otherwise  ae- 
cnreclaim.  SeeQeorge8.Uitchellforboitd. 
Goodbab  ft  €0" 

Acting  upon  the  message  as  delivered  to 
him,  the  attorney  saw  Cooper,  one  of  the 
debtors,  and,  saylni;  to  him  that  he  h^d 
claim  In  favor  of  Goodbar  &  Co.  against 
Cooper  &  Bune  lor  f  163,  received  from  the 
debtor  security  in  the  shape  of  notes  and 
accounts  therelor.  Before  the  mistake 
made  in  tranemlttlnp;  the  dispatch  was 
discovered*  other  creditors  of  Cooper  & 
Bone  had  seised  their  whole  assets,  includ- 
ing tb^r  books  of  account,  and  Goodbar 
ft  Co.  failed  to  realize  anything  on  $600  ol 
their  claim.  The  present  suit  Is  to  hold 
the  tel^^raph  company  liable  for  the  loss, 
and  the  appellees  having  secured  verdict 
and  Judgment  for  f 250,  the  tel^^raph  com- 
pany appealB. 

The  defendant  brought  into  court  with 
its  plea,  and  tendered  to  the  plaintiffs,  the 
snm  ol  76  cents,  that  being  the  amount 
paid  by  them  to  it  for  the  transmission  ol 
the  message,  and  pleaded  that  said  mes- 
sage was  received  by  it  from  the  plalntlffe 
under  a  special  contract,  by  which  It  was 
agreed  that  the  company  should  not  be 
"  liable  for  mistake  or  delays  in  the  trans- 
mlBston  or  delivery,  or  for  non-delivery,  of 
any  nnrepeated  message,  whether  happen- 
ing by  negligence  of  its  servants  or  other- 
wise, beyond  the  amount  received  forsend- 
ing  thesame;  that  the  message  was  an  un- 
r«peated  mesaage;  and  that  the  mistake 
did  not  occur  by  reason  of  the  gross  nt^ll- 
Kence  of  the  defendant  or  of  its  servants. " 
On  this  plea  tssne  was  taken,  and  the  evi- 
dence disclosed  these  facts :  The  message 
was  received  by  the  agent  at  Memphis.  It 
was  plainly  and  legibly  written,  and  cor- 
rectly read  and  understood  by  the  agent 
there.  The  weather  at  the  transmitting 
office  was  fair,  the  instruments  In  good 
condition,  and  working  smoothly,  and  no 
trouble  was  experlraiced  at  that  end  ol  the 
line.  The  agent  there  called  the  agent  at 
New  Albany  and  informed  him  of  the  num- 
ber of  words  contained  in  the  message, 
and,  having  sent  the  message  as  written, 
received  from  the  agent  at  New  Albany 
the  signal  indicating  that  it  had  been 

&roperly  received  and  contained  the  num- 
iT  of  words  indicated.  The  agentat  New 
Albany  testified  that  the  atmospheric  con- 
dltiona  at  New  Albany  were  not  favorable 
for  the  recelptof  messages  at  the  time  this 
was  received,  the  instrument  drugging, 
and  working  Indistinctly.  He  stated, 
however,  that  the  operator  at  Memphis 
had  Informed  him  of  the  number  of  words 
contained  In  the  message,  and  that  his  re- 
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l>>y  Indicated  that  he  had  received  the  fall 
number.  He  was  unable  to  explain  why 
he  failed  to  get  the  number  sent  and  ad* 
mitted  that  the  word^slx^had  been  omit- 
ted before  the  words  "hundred  and  sixty- 
three,  "  and  the  word  "  answer, "  with 
which  the  message  concluded,  dropped. 

Counsel  forthe  company  concede  the  lia- 
bility for  mistakes  flowing  from  the  gross 
n^Ugence  of  Its  servants,  notwithstand- 
ing the  terms  of  the  contract  undw  which 
the  service  was  performed,  but  contend 
that  no  such  n^llgence  Is  disclosed  by  the 
evidence.  We  are  of  a  different  opinion.  It 
would  beunprofltable  in  so  plain  a  case  to 
consider  within  what  limits  telegraph 
companies  may  lawfully  stipnlatefor  non- 
responsibility  for  mistakes  occurring  in 
the  transmission  anddfrilveryof  messages. 
So  long  as  there  is  any  limit  beyond  which 
these  companies  may  not  pass ;  so  long  aa 
engagement  in  public  employment  cames 
with  it  any  duty  to  rraider  any  service  for 
the  compensation  taken, — ^It  cannot  becom- 
petent  for  the  public  ^ent  to  stipulate 
that  it  may  grossly  neglect  the  perform- 
ance of  the  duty  it  undert^ee.  On  the 
facts  disclosed  by  tUs  record  thejnir  could 
not  have  found  that  the  agent  at  New  Al- 
bany exercised  the  slightest  degree  of  care 
in  i^erence  to  the  receipt  of  the  message. 
H^was  Informed  that  the  message  con- 
talnedacertaln  numberof  words.  Hetook 
down  and  delivered  one  containing  two 
words  less  as  and  forthe  whole  message. 
This  wEks  gross  negligence,  and  rend^«d 
the  company  responsible  for  the  resulting 
Injury,  notwithstanding  the  exemption  It 
had  sought  to  secure. 

The  verdict  is  supported  by  sufflcl^t  ev- 
Idenceot  Injury  flowhig  from  and  traceable 
to  the  neglect,  and  It  is  affirmed. 


Thvbuan  et  si.  V.  PomTBB. 

{Supreme  Court  of  MiseiMtppi.  Feb.  8,  1S90.) 
Spbouio  Fehforkakox— Damaqbb  fob  Dbi^t. 
Where  defendant  leases  land  to  a  third  per* 
son,  reserTing  tiie  right  to  cancel  the  lease  in  case 
a  broker,  to  whom  he  had  already  giren  the  light 
toHll  the  land  within  a  certain  time,  should  effect 
a  sale,  and  the  broker  contracts  a  sale  within  the 
specified  time,  which  is  agreed  to  by  d^eodaat, 
who  fails  to  cancel  the  lease,  the  purchaser  is  en- 
titled to  a  decree  for  speolno  performance,  with 
damages  for  the  delay. 

Appeal  from  chancery  court,  Tunica 
county ;  W.  R.  Trigo,  Chancellor. 

The  appellee.  Pointer,  owned  some  land 
which  he  leased  to  one  Cox,  early  in  18^, 
tor  a  term  of  three  years,  but  reserving  the 
right  to  cancel  the  lease  at  any  time  np  to 
November  15, 1887,  for  the  reason  that  he 
had  arranged  with  one  Martin,  a  broker  in 
Memphis,  to  sell  the  land,  provided  be 
could  do  80  by  said  date  of  November  15, 
1887.  On  November  14,  1887.  Martin  con- 
tracted to  sell  the  land  to  the  appellants, 
Thurman  and  others,  and  on  the  next  day, 
November  15,  1887,  Pointer  went  to  Mem- 
phis, and  agreed  to  the  contract  of  sale 
made  by  Martin  to  appellants,  bnt  ftdled 
to  exercise  his  right  to  cancel  the  lease  to 
Cox,  though  he  had  the  opportunity,  and 
could  have  done  so.  Thurman  and  others 
desired  the  execution  of  the  conveyance  to 
the  land  pursuant  to  the  contract  oaroeA 
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on,  but  Pointer  wonM  only  a^ree  to  per- 
form the  contract  If  Tburman  and  othera 
would  take  tbe  land  subject  to  the  lease, 
wberenpon  Tburman  and  otbers  exhibited 
ibis  bill  in  tbe  chancery  court,  prayios  for 
a  specific  periormance  of  the  contract. 
Pointer  aaswered»lnsl8tingthat  the  appel- 
lantB  knew  ot  tbe  existence  of  the  leaae, 
etc.  On  final  hearing  tbe  chancery  coort 
dismissed  tbe  bill,  from  which  Thurman 
and  others  appealed. 

Perkins  A  Percy,  tor  appellants.  Sbaada 
A  JobBSon,  for  appellee. 

Caufbell.  J.  This  is  a  clear  case  for 
specific  performance,  with  damages  tor  un- 
warranted delay.  The  nnmlstakable  in- 
terpretation of  the  contract  of  tbe  par- 
ties ts  that  delivery  of  actual  poseesslon  of 
the  land  was  etipntated  for.  This  Is  tbe 
primary  meaning  of  the  term,  and  the  nat- 
ural suggestion  from  its  use,  when  nothing 
Is  shown  to  vary  it;  and  any  other  mean- 
ing is  excluded  in  thedeallng  between  these 
parties.  Tbe  fact  that  Mr.  Fointw  bound- 
ed the  time  when  his  agent  might  sell  the 
land  by  the  period  in  which  he  (P<^ter) 
might  lawfully  cancel  the  lease  to  Cox 
shows  that  lie  had  in  contemplation  a  sale 
that  would  give  the  purchaser  possession 
free  from  the  lease,  and  the  failure  of  T^r- 
man  to  mention  the  rent-notes  in  bis  Afer 
to  buy  shows  that  the  possession  be  bad 
in  view  was  an  actual  one. 

Tbe  Btlpnlation  for  good  title  had  ret^ 
ence  to  the  fee  In  the  land »  and  not  to  the 
poBseBsion.  If  Pointer  bad  canceled  the 
lease  to  Cox.  and  Thurman  had  refused  to 
comply  with  his  contract  on  tbe  ground 
that  his  purpose  In  bnylng  was  to  secure 
the  benefit  of  tbe  lease  for  the  next  two 
years,  and  that  the  cancellation  of  the  lease 
by  Pointer  bad  defeated  his  object,  and  re^ 
leased  him  from  his  contract,  his  position 
would  have  been  utterly  Indefensible.  Dp- 
on  tbe  facts  shown,  he  would  have  been 
compelled  to  perform  hia  contrEict ;  and.  as 
such  would  have  been  his  liability, he  must 
have  a  corresponding  right. 

This  Is  not  tbe  case  of  one  contracting 
lor  what  he  knew  the  seller  could  not  con- 
vey. As  Pointer  proposed  to  sell,  Thur- 
man had  just  ground  to  assume  that 
Pointer  could  deliver  possession,  as  well  as 
convey  title;  and  in  truth  It  was  In  the 
power  of  Pointer  to  cancel  Cox'e  Ifaae,  and 
be  cannot  avail  of  his  failure  to  do  what 
he  cuuld  have  done  as  an  excuse  for  his  re- 
fusal to  execute  the  contract  which  be 
could  undoubtedly  have  enforced  against 
the  other  party. 

It  is  not  Inequitable  to  specifically  enforce 
the  contract,  and  Justice  demands  that  it 
shall  be  done  with  damages  tor  the  unjus- 
tifiable delay  to  do  what  should  have  been 
promptly  done. 

Beversed  and  remanded  to  be  proceeded 
with  In  accordance  with  this  opinion. 


Howard  t.  Lodisvilxe,  N.  O.  &  T.  Bt.  Co. 
(St^nvme  Court  <tf  SUnitaippi.  Fab.  8,  16Ml) 
IUii.BOA]>  CouPAMin— Btooe-Eiluno  Casbs. 
Evideoce  that  the  tracks  of  a  hoTBe  which 
was  killed  by  a  train  were  seen  Bereral  hundred 
ateps  on  the  track,  hnt  that  the  en^neer  and  flre- 
iDttti  were  both  engaged  at  their  duties  on  the  ea- 


gine,  and  neithar  of  them  saw  Iba  hooa  nnUl  ha 
was  stmck,  is  insufBcUnt  to  JnrtUy  ft  verdict 
against  the  company. 

Appeal  fromctrenlt  eonrt,  De  Soto  coun- 
ty;  W.  M.  BooBBS,  Judge. 

Appellant,  W.  E.  Howard,  sued  the 
Louisville,  New  Orleans  A  Texas  Railway 
Companyforklllingaflnemare.  Thetracks 
of  tbe  mare  showed  that  she  bad  entered 
upon  tbe  railroad,  and  run  several  hun- 
dred steps,  when  she  waa  ov«>taken  by 
the  engine,  and  killed.  The  engineer  and 
fireman  both  swore  that  th^  were  en- 
gaged about  the  engine  in  the  r^mlar  per- 
formance of  their  duties,  and  that  n^tho* 
of  them  saw  the  m  are  before  she  waa  struck . 
The  court  instructed  the  Jury  to  find  for 
tbe  defendant,  which  was  done.  Judg- 
ment was  BO  entered;  and  Howard  ap- 
pealed, Insisting  that  a  lookout  should  be 
continuously  kept  while  train  Is  in  motion. 

Bucbanan  A  McK&y,  tor  appeilaat.  W, 
P.  A  J.  B.  Hania,  for  appellee. 

CAHPBRLr,.  J.  The  engineer  and  fire* 
man  were  both  engaged  at  their  dutlee  on 
the  engine,  and  neither  saw  the  animal  on 
the  track.  While  a  lookout  should  be  kept 
when  running.  It  Is  not  want  of  proper 
care  for  the  servants  of  tiie  company  to 
give  needed  attention  to  tb^r  primary 
duty,  which  fa  the  operation  ot  tbe  engine; 
and  the  tact  that,  for  a  short  time,  neither 
the  engineer  nor  fireman  was  looking  oat 
for  animals  on  the  track,  did  not  make  the 
company  liable  for  the  death  of  the  animal 
killed.  Upon  the  undlspnted  facts,  the 
Judgment  cS  the  law  is  that  the  loss  of  the 
mare  should  fall  on  herowner,  rather  than 
upon  the  railroad  company ;  and,  as  there 
was  nothing  to  be  found  by  a  Jury,  the 
court  rightly  Instructed  tor  liie  defendant. 
Afilrmed. 


Cadt  et  al.  v.  Cadt. 
iSv/preme  Court  of  MitsistippL    Feb.  10,  1890.) 
Wnj.s— Leqacies  Chjlbobd  on  Lutd. 

1.  Testator,  after  devising  certain  lands  to 
each  of  his  three  children,  W.,  J.,  and  M..  direoted 
his  executor  to  sell  the  residue  of  the  estate,  real 
and  personal,  uid  to  wply  the  money  to  debts  of 
the  eetato,  and  divide  ttte  restdoe  in  oertaln  pro- 
portions, among  his  three  diildrcm.  He  tlun  pro- 
vided that  J.  and  M.  should  bear  the  care  and 
expense  of  maintaining  and  educating  his  two 
grandchildren,  and  that  the  grandchildren,  cm 
coming  of  age,  should  each  receive  $500,  to  be  paid 
Jointly  by  J;  and  M.  The  grandchildren  were  in- 
fants of  tender  years,  and  orphans;  and  testator 
had  stood  to  them  in  loco  parentis.  Held,  that 
the  l^raoies  given  to  the  grandchildren  were 
charges  primarily  on  the  land  speciflcally  devised 
to  J.  and  M. 

2.  Eauit?  has  Jiurisdlotloa  to  enfinoe  tbe 
charge  of  a  legacy  (m  land,  tbou^  an  aotton  at 
law  would  also  He. 

8.  Where  lands  devised  are  chaived  with  a 
legacy,  the  lapse  of  the  devise  by  the  death  of  the 
devisee  in  the  testativ's  life-time  does  not  oausa 
the  lapse  of  tiie  charge  In  favor  ct  tbe  legatee. 

Appeal  from  chancery  court.  Lowndes 
county;  T.  B.  Graham,  Chancellor. 

J.  B.  Leiffb,  for  appellants.  Wm.  Bald- 
win and  O.  A.  EvauBj  for  appellee. 

Cooper,  J.  This  Is  a  bill  exhibited  by  a 
legatee  to  enforce  payment  pi. his  legacy  by 
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flxinK  a  charge  aponc»*tatn  real  eitate  de- 
viseO  by  the  testator. 

The  teatator,  William  Cady,  at  the  time 
of  hiu  death,  had  three  ItvinK  children, — 
William,  Jamea  M., and  Mary  Adella.  Two 
Crrandcblldren  of  his  deceased  wife,  who 
were  infanta  of  tender  years,  and  on>hanB, 
•were  members  ol  his  family,  and  he  stood 
tu  them  in  toco  pareaUa. 

By  the  flrat  clause  of  his  will,  the  testa- 
tor appointed  James  B.  Bell  his  executor 
and  trustee  of  that  portion  of  his  estate 
deTiaed  to  hia  son  William  Cady.  By  the 
second  clause,  he  save  to  said  Bell,  astms- 
"tee,  a  parctd  of  land,  known  aR  the  "Eclipse 
Stable, "  lu  trust  for  his  son  William ;  by 
the  third  dauae,  he  gave  to  his  son  James 
M.Cady  a  parcel  at  land,  and  the  improTe- 
ments  thereon,  d^gnated  as  the  "Horse 
Mansion ;  **  by  the  fourth  cla  use  he  gave  to 
hiH  daughter,  Mary  Adella,  his  residence,  to- 
getherwltli  its  furniture,  etc., but  provided 
that  said  residence  should  continue  to  be 
nsedasthebome  of  his  children  and  grand- 
chUdren  so  long  as  they  should  remain  as 
one  (amQy,  and  declared  that  **  the  necee- 
sary  suppltes  and  provlslonB  for  thefamily 
to  be  a  charge  upon  the  property  devised 
In  items  two  and  three,  unless  my  son  Will- 
iam, and  his  son  Barton,  shall  cease  to 
live  with  the  family,  in  which  case  it  sbati 
be  a  charge  upon  the  property  devised  to 
my  son  James  M.  alone  in  Item  three. "  By 
the  fifth  clause,  he  directed  his  executor, 
at  his  discretion,  to  sell  the  residue  ol  his 
estate,  real  and  personal ;  and  the  money 
arising  therefrom,  and  from  collectloiia  of 
delits  due  him,  and  from  all  other  sources, 
waa  first  to  be  applied  to  the  payment  of 
all  debts  due  by  his  estate,  and  the  residue 
to  be  distributed,  one-fourth  to  William 
Cady,  and  the  remaining  three^onrths 
equally  between  James  M.  and  Mary  Adel- 
la. The  sixth  clause  of  the  will,  which 
gives  ilse  to  the  present  litigation,  la  as  fol- 
lows: "My  son  James  M.,  and  my  daugh- 
ter, Mary  Adella,  are  to  have  and  bear 
Jointly  the  ffare  and  expense  of  the  educa- 
tion and  maintenanceof  my  grandchildren. 
Robert  Cady  and  Julia  Rlddlck.  The  said 
Bobert  and  Jnlla  are  each  to  receive  the 
sum  of  five  hundred  dollars  when  they  be- 
come of  age.  to  be  paid  Jointly  by  the  said 
James  M.  and  Mary  Adella  Cady."  By 
the  seventh  and  last  clause  the  teatator 
provided  that.  In  the  event  of  the  death  of 
either  of  his  children,  the  property  devised 
to  each  child  should  be  equally  divided  be- 
tween the  survivors. 

Mary  Adella  died  In  the  lite  of  the  testator. 
Robert  Cady  and  Julia  Rlddlck  were  main- 
tained and  educated  as  provided  In  the 
sixth  clause  of  the  will;  and,  upon  her 
reaching  majority,  Julia  was  paid  by 
James  M.  Cady  the  legacy  given  to  her. 

In  January,  1886,  James  M.  Cady  executed 
a  mortgage  upun  a  portion  of  the  proper- 
ty knovra  as  the  "Horse  Mansion,  which 
has  been  foreplosed,  and  the  land  sold; 
and  it  is  now  owned  by  Mrs.  Julia  A. 
Short.  In  December  of  that  year,  James 
M.  Cady  conveyed  to  his  wife,  Fannie  L 
Cady, for  life,  with  remainder  to  his  daugh- 
ter Annie  L.  Cady,  in  tee,  the  Interest  taken 
by  him  in  the  residence  of  the  testator, 
which  had  been  by  the  will  devised  to  Mary 
Ad^a,  and  which  upon  her  death  passed. 


by  the  sevimth  clause  of  the  will,  to  the 
surviving  children  of  the  testator.  In  the 
year  1888  an  execution  Issued  under  a  judg- 
ment which  had  been  on  the  day  of 

December,  1887.  rendered  against  James 
M.  Cady,  and  waa  levied  on  that  pai-t  of 
the  property  known  as  the ''Horse  Man- 
sion, "  which  had  not  passed  by  the  mort- 
gage executed  by  sai^  Cady ;  and  at  tdie 
execution  sale  thereof  Mrs.  Short  became 
the  purchaser.  William  Cady,  the  son  of 
the  testator,  haa  died,  leaving  one  child. 
Burton  Cady. 

Robert  Cady,  the  legatee,  having  reached 
his  majority,  demanded  payment  of  his 
legacy,  which  not  being  paid,  he  exhibited 
this  bill  against  Burton  Cady*  Jamea  M. 
Cady,  Fannie  L.  Cady,  Annie  L.  Cady,  and 
Mrs.  Short,for  thepnrposeof  charging  the 
lands  devised  by  the  testator  to  James  M. 
and  Adella  Cady  for  the  payment  of  the 
same. 

The chanc^lor  decreed  that  Burton  Cady, 
who  held  the  undivided  one-hall  Interest 
In  the  lands  deviaed  to  Mary  Adella,  should 
pay  one-ball  of  the  Icsacy,  in  default  o$ 
which  the  lands  so  b^d  by  blm  should  be 
sold  therefor,  and  that  the  remidning  half 
ahould  be  paid  by  James  M.  Cady,  In  de- 
fault of  which  the  lands  specifically  devised 
to  him,  the  Horse  mansion,  and  the  undi- 
vided one-halt  interest  in  the  residence 
which  bad  passed  to  him  by  reason  of  the 
death  of  Mary  Adella,  which  property  waa 
then  owned  by  Mm.  Short,  and  by  Mis. 
Cady  and  her  daughter,  should  be  sold  for 
the  same. 

Burton  Cady  has  paid  the  portion  direct- 
ed to  be  paid  by  him.  Mrs.  Fannie  L. 
Cady  haa  died  alnee  the  rmdition  of  the 
decree.  James  M.  Cady,  Annie  L.  Cady, 
and  Mrs.  Short  prosecute  this  appeal. 

The  positions  taken  by  appellants  are: 
First,  that  the  l^acy  sued  tor  la  not,  by 
the  wlU  of  William  Cady,  charged  upon 
any  of  the  real  estate  devised  by  the  will. 
If  mistaken  In  this,  then  that  it  la  acharge 
onlyupon  the  land  not  specifically  devised. 
If  mistaken  In  this,  then  that  it  was  pri- 
marily chargeable  upon  the  personal  es- 
tate, and  the  realty  cannot  be  subjected 
until  after  the  personalty  exhausted.  It 
mistaken  in  this,  then  that  tfaecharge  was 
Intended  to  be  fixed  on  the  land  only  as  a 
Joint  charge  against  James  M.  and  Adella 
Cady;  and,  since  Adella  died  In  the  life- 
time of  the  testator,  the  devise  to  her 
lapsed,  and  so,  also,  the  charge  lapsed  In 
so  tar  as  It  bound  the  land  devised  to  her, 
wherefore  to  enforce  it  as  against  the  land 
of  James  M.  Cady  alone  would  be  to  en- 
force a  several  chaise,  and  not  a  Jolntone, 
as  intended  by  the  testator.  And,  finally. 
It  la  said  that  the  legatee  might  bare  sued 
at  law  for  hie  legacy,  wherefore  a  court  ol 
chancery  haa  no  jurladlctlon. 

We  note  the  positions  assumed  by  coun- 
sel, but  consider  at  length  only  the  ques- 
tion.whether  the  ^acy  was  charged  upon 
thel^nds  derlsed  to  James  M.  and  Mary 
Adella,  aa  the  primary  source  from  which 
payment  should  be  made.  It  Is  too  well 
settled  to  require  discussion,  or  the  cita- 
tion of  authorities,  that  If  the  legacy  is  a 
charge  upon  the  land  it  Is  an  equitable 
charge,  to  enforce  which  a  court  of  chan- 
cery has  Jurisdiction,  even  thopgh  tbu  leg- 
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atee  maj  have  aright  to  sue  at  law.  It  is 
equally  clear  that.  It  the  lands  devleed  to 
Mary  Adella  were  chained  with  the  l^acy, 
the  lapse  of  the  devise  to  her  by  reason  of 
her  death  In  the  life-time  of  the  testator 
cttd  not  caase,  also,  the  lapseof  the  charge 
In  favor  of  the  legatee.  1  Jann.  Wllla.  627 ; 
Hills  T.  Wirley,  2  Atk.  605;  mgg  T.  WIgg, 
1  Atk.  382;  Oke  v. Heath,!  Yes.  Sr.  185. 

While  the  books  arefull  of  cases  in  which 
discussion  is  had  upon  the  question  wheth- 
er pecuniary  legacies  arear  jueBot  eharj?©- 
ablenxran  the  real  estate  of  the  testator, 
and  there  is  conflict  In  the  conclusions 
reached,  the  dlTerBity  of  oplnlOD  la  not 
greatw  than  that  which  exists  In  other 
controTersies,  where  courts  seek  to  dis- 
cover the  intention  of  a  party,  from  the 
language  be  hasu8ed,by  theapplication  of 
arbitrary  rules  of  construction.  The  sole 
difficulty  is  in  discoTerlng  the  fntentof  the 
testator,  which,  being  found,  is  to  be  en- 
forced. Ordinarily,  pecuniary  l^aclea  are 
payable  by  the  executor,  and  out  of  the 
perBonal  estate.  The  claim  of  the  heir  at 
law,  or  of  the  devisee,  Is  ordinarily  as 
much  in  the  mind  of  the  testator  as  that 
of  the  legatee;  and,  unless  a  contrary  pur- 
pose appears  from  the  will,  it  will  be  as- 
samed  that  the  testator  intended  that  leg- 
acies are  to  be  paid  only  ont  of  his  per- 
sonal estate,  and  that, upon  that  being  in- 
sufficient, the  legacies  most  abate  in  whole 
or  in  part.  But  the  single  Inquiry  always 
Involved  is,  what  was  the  intent  of  the 
testator?  This,  being  discovered,  must  be 
effectuated  by  the  courts.  Where  the  tes- 
tator, for  the  purpose  of  paying  his  debts  or 
l^acies,  bimds  his  real  and  personal  ea- 
tate,  giving  to  bis  executor  equal  power 
over  each,  and  thus  obliterates  the  distinc- 
tion which  thelaw  makes  between  the  real 
ajid  personal  estate,  the  courts  accept  this 
as  Indicating  a  general  purpose  on  his  part 
to  charge  both  real  and  personal  estate 
with  the  payment  of  debts  and  legacies; 
and  under  such  circumstances  the  real  es- 
tate is  held  to  be  onerated,  in  aid  of  the 
personalty*  In  payments  of  debts  and  leg- 
acies. Knotts  V.  Bailey,  54  Miss.  286 ;  Tur- 
ner V.  Turner,  57  Miss.  775 ;  Heatherington 
V.  Lewenberg.  61  Miss.  872. 

There  frequently  arise  cases  in  which, 
looking  to  the  will  and  all  its  parts,  some 
uncertainty  remains  as  to  the  real  intent 
of  the  testator, — cases  In  which  there  is  not 
a  clear  and  express  charge  upon  the  real 
estate,  but  where  the  Implication  more  or 
less  strongly  appears  on  the  face  of  the 
will  to  charge  It  with  l^acies.  It  Is  fre- 
quently said  that.  In  the  absence  of  an  ex 
press  charge,  the  lands  are  free,  unless,  by 
clear  Implication,  the  purpose  of  the  tes- 
tatorlsfoundtocharge  it.  Butltlsnotnec- 
essary  that  this  undoubted  Inference  shall 
be  found  on  the  face  of  the  will  Itself.  In 
cases  of  doubt,  It  Is  proper  to  look  to  the 
character  of  the  legatee;  for  this  may  aid 
in  discovering  the  purpose  of  the  tes- 
tator. It  the  legatee  Is  a  stranger,  or  a 
child  for  whom  other  provisions  are  found 
In  the  will,  the  purpose  of  the  testator  to 
charge  the  real  estate  mast  more  clearly 
appear  than  if  the  legatee  is  one  having  a 
natural  claim  upon  the  bounty  of  the  tes- 
tator, and  to  whom  no  other  provision  Is 
made.  Bop.  Leg.  682. 
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Looking  at  the  will  In  the  light  of  these 
principles,  we  think  it  clear  that  the  tes- 
tator intended  the  l^acies  toRobertCady 
and  Julia  Riddick  to  be  paid  In  any  event, 
and  that  they  are  by  the  will  chafed  up- 
on the  real  estate  of  the  testator.  They 
wore  dependent  infants,  members  of  his 
family,  and  standing  to  him  In  the  relation 
of  adopted  grandchildren.  He  speaks  of 
them  as  hie  grandchildren,  and  exhibits  tt 
clear  purpose  to  pn>vMe  lor  their  educa- 
tion and  support  during  minority,  and  for 
small  legacies  upon  thMr  attaining  ma- 
jority. Aftertaavliv^ven  devises  of  lands 
to  bis  thrra  children,  ttao  testator  blended 
the  residuum  of  his  estate,  real  and  per- 
sonal, in  one  mass,  charged  It  with  pay- 
ment of  his  debts,  and  directed  theremain> 
der  to  be  distributed  In  unequal  parts  to 
his  children. 

It  is  manifest  that  the  legacies  were  to 
be  paid  out  of  some  part  of  the  testator's 
estate.  It  cannot  be  seriously  contmded, 
as  Is  suggested  by  counsel  tor  appeUanta, 
Ibat  the  purpose  was  to  give  the  legatees 
no  right  to  subject  any  part  of  the  estate 
to  the  payment  of  the  l^acles,  but  only  a 
personal  right  of  action  against  James  M. 
and  Mary  Adella  Cady.  There  Is  neither 
principle  nor  authority  to  support  sncb 
view. 

If  the  purpose  of  the  testator  was  that 
these  legacies  should  be  paid  out  of  his  es- 
tate, the  question  is,  upon  what  part  was 
It  primarily  charged?  We  have  seen  that 
the  real  and  personal  estate  was  blended, 
aJid  the  presumed  freedom  of  the  real  ee- 
tate  overthrown.  But,  looking  atthe  re- 
siduary clause,  it  is  entirely  certain  that  it 
was  not  the  purpose  to  charge  the  prop- 
erty thereby  dealt  with,  In  the  hands  of 
the  executor,  In  bulk,  with  the  legacies. 
The  residuum,  after  payment  of  debts,  was 
to  be  distributed,  one-fourth  to  William 
Cady,  and  the  remaining  three-fourths  to 
James  M.  and  Mary  Adella.  To  charge 
the  residuary  estate  would  be  to  diminish 
the  distributive  part  of  William  Cady 
therein  to  the  exoneration  of  the  portions 
of  James  M.  and  Mary  Adella,  who  were 
directed  to  pay  the  legacies.  Uolees,  therc»- 
fore,the  purpose  of  the  testator  be  thwart- 
ed, either  In  denying  to  the  legatees  the 
sums  given  to  them,  or  by  flxing  them  in 
part  upon  the  portion  devised  to  William 
by  the  residuary  clause,  it  Is  clear  that 
they  must  be  fixed  upon  the  portions  spe- 
cifically devised  to  James  M.  and  Mary 
Adella.  or  upon  that  part  passing  to  them 
under  the  residuary  clause.  We  think  the 
charge  is  primarily  upon  thelands  speclfio. 
ally  devised.  The  executor  Is  directed  to 
convert  the  remainder  <^  tbe  estate  Into 
money.  This  would  carry  with  it  freedom 
In  the  hands  of  the  purcbaso:.  Turner  t. 
Turner.  57  Miss.  775. 

It  Is  to  be  noted  that  distribution  ol  13ie 
residuum  was  to  be  made  at  once  hy  the 
executor,  while  the  legacies  given  were 
payable  only  upon  the  majority  of  the  leg- 
atees. The  chat^e,  therefore,  upon  the 
property epeclficallydevlsed  morecertainly 
effectuates  the  intent  ol  the  testator  by 
securing  the  ultimate  payment  <^  the  1^- 
acies. 

We  therefore  conclude  that  the  legacies 
were  primarily  chargeable  upon  the  lands 
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derleed  to  JaDiM  M.  and  Mary  Adella  Cady ; 
tbat  James  M.  Cady  was  liable  to  the 
payment  of  one-taalf,  thereof,  ($500.)  and 
the  portion  devised  to  Mary  Adella  to  the 
remaining?  9500 ;  that  James  M.,  by  reason 
of  his  reception  of  one-halt  of  the  devise  to 
Mary  Adella,  was  cbarseable  with  oue- 
baU  of saMwun :  and  that  thedecree  ofthe 
chancellor  property  apportioned  the  lia- 
bility. 

Mrs.  Short  and  Annie  L.  Cady,  who  are 
now  tbeowners  of  all  tbeproperty  devised 
to  James  M.,  and  of  one-half  of  that  de- 
vised to  Mary  Adella,  join  In  the  appeal, 
and  assign  error  through  tbesamecoaneel. 
No  error  Is  assigned  to  the  action  of  the 
chancellor  in  fixing  the  liability  as  be- 
tween these  parties.  We  do  not,  tberdore, 
coKBdder  how  it  shoold  bare  be^  appor- 
tioned aa  between  them. 

Decree  affirmed. 


VKKBBDBa  Bank  v.  Wobrbll,  Tax  Col- 
lector. 

(aupreme  Court  of  MUaiuippi.    Jan.  90,  1890.) 
Baihcs— Phivilbsb  Tax— CoxsTiTUTioirAii  Law. 

1.  Code  Miss.  1880,  S|  667.  686,  as  ameaded 
by  Lavs  1888,  which  provide  tor  a  privilege  tax 
to  be  paid  bv  hanks,  and  vary  the  amount  with 
reference  to  the  capital  stock  or  assets,  asd  de- 
clare that  **the  privlleKe  taxes  imposed  upon  and 
paid  1^  snob  banlEs,  •  •  •  shall  be  In  lieu  ot 
all  other  taxes,  state,  counly,  and  nmnlcipal,  up- 
on the  shares  and  assets  of  said  hanks, "  are  not 
unoonstitntional  as  in  violation  of  CoiiBt.  Miss, 
art.  12,  I  IS,  which  declares  that  "the  property  of 
all  oorpcaratlons  for  pecuniary  profits  shall  oe  sub- 
ject to  taxation,  the  same  as  that  of  individuals, " 
as  the  legislature  has  the  power  to  eaempt  prop- 
CTt7  frtxai  taxation  wliether  the  owners  be  owpo- 
ratitms  or  natural  persons. 

2.  The  sections  as  amended  do  not  violate  sec- 
ttoa  20,  art.  12,  of  the  constitution,  which  de- 
clares that  **taxati(ni  shall  be  equal  and  uniform 
tbrODi^ut  the  state, "and  that*^all  pn^ertyaihall 
he  taxed  in  proportion  to  its  value,  to  be  ascer- 
tained as  directed  by  law, "  as  the  legislature,  hav- 
ing the  power  to  exempt  property  from  taxation, 
may  also  prescribe  that  a  privilege  tax  shall  be  a 
sn£stitnteftirall  taxes  ontbe  property  to  betaxed. 

8.  Nor  do  they  violate  section  16,  which  de- 
clares that**no  county  shall  be  denied  the  right  to 
raise,  by  apeoial  tax,  money  sufficient  to  pay  for 

*  *  *  conveniences  for  the  people  of  the  county, 

*  *  *  provided  \he  tax  thus  levied  shall  be  a 
oortaiu  per  cent  on  all  tax  levied  by  tlie  state, " 
as  ttus  section  the  right  of  the  counties  under 
it  is  limited  to  the  levy  of  "a  certain  per  cent,  on 
all  tax  levied  by  the  state,  **  and  the  subjects  of 
taxation  are  to  be  determined  by  the  legislature. 

4.  Under  the  sections  of  the  Code  cited,  the 
privilege  tax  imposed  on  and  paid  by  a  bank  Is  a 
nibstltate  for  all  other  taxes  on  the  shares  and 
aaseta  of  the  bank,  including  real  estate  owned 
by  the  bank,  which  constitutes  part  of  its  assets, 
without  regard  to  the  question  as  to  the  right  oi 
the  bank  to  acquire  and  nold  real  estate. 

Appeal  from  chancery  court.  Warren 
county;  W.  B.  Tbigo,  Chancellor. 

Appellant,  the  Vlcksbnrg  Bank,  owned  a 
bnlldlng  In  the  city  of  VIcksburg,  in  part 
ctf  whtcb  it  carried  on  Its  business,  and 
part  of  which  it  had  rented  out.  The 
building  was  assessed  by  the  city  and 
county :  and,  the  bank  refusing  to  pay 
taxes  claimed  by  the  city  and  county,  on 
the  gronnd  that  It  had  paid  the  privilege 
tax  under  the  law  mentioned  In  the  opin- 
ion, and  was  exempt  from  city  and  coun- 
ty taxes,  the  building  and  lot  were  adver- 


tised for  sale  for  delinquoit  taxes,  as  al- 
leged, by  the  tax  collector,  when  the  bank 
enjoined  the  side  for  taxes,  alleging  tbat  It 
had  paid  Its  taxes  under  the  law,  and  was 
therefore  exempt  from  further  taxes.  Ap- 
pellee answered  the  bill,  attacking  the  con- 
stitutionality of  the  law.  The  chancellor 
dissolved  the  Injunction,  and  gave  decree 
for  the  amount  of  the  taxes  claimed,  from 
wbleh  the  bank  has  prosecuted  this  appeal. 

BtivbeU  d:  GUIaad,  for  appellant.  J. 
Hinb,  Mamr  SmMi,  Nngoat  A  Me- 
WilUef,  and  Edward  Majes,  tor  appellee. 

Campbell,  J.  This  case  presents  ques- 
tions as  to  the  validity  and  interpretation 
of  that  part  of  the  act  to  amend  sections 
^7  and  of  the  Code  of  1880,  so  as  to  in- 
crease the  public  revenue,  approved  March 
8, 1888,  which  relates  to  banks.  It  provides 
for  aprlvllegetaxto  be  paid  by  banks,  and 
varies  the  amount  with  reference  to  the 
"capital  stock  or  assets,"  and  declares 
that  "the  privilege  taxes  Imposed  upon 
and  paid  by  such  banks  •  •  •  shall  be 
in  lieu  of  all  other  taxee,  state,  county 
and  municipal,  upon  tbe  shares  and  assets 
of  said  banks. " 

The  act  is  assailed  as  bring  violative  of 
the  constitution  of  tbe  state,  which  de- 
clares that  "the  property  of  all  corpora- 
tions tor  pecuniary  profits  shall  be  subject 
to  taxation,  the  same  as  that  of  Individ- 
uals." (article  12,  $  13;)  and  "no  county 
shall  be  denied  the  right  to  raise,  by  spe- 
cial tax,  money  sufflclenttopay  for  •  *  • 
conveniences  for  the  people  of  the  county, 
*  *  *  provided  the  tax  thus  levied  shall 
be  a  certain  per  cent,  on  all  tax  levied 
by  the  state, (Id.  §  IB;)  and  "taxation 
shall  be  equal  and  uniform  throughout  the 
state.  All  property  shall  be  taxed  In  pro- 
portion to  Its  value,  to  be  ascertained  as 
directed  by  law.  **  (Id.  §  SO.)  These  provta- 
ions  of  the  constitution  have  been  the  sub- 
jects of  discussion  and  adjudication  bythls 
court  in  several  Instances ;  and  we  refer  to 
Mississippi  Mills  V.  Cook,  66  Miss.  40; 
Beck  V.  Allen,  68  Miss.  143;  and  Murray  v. 
Lehman,  61  Miss.  288,— as  presenting  what 
has  been  said  and  held,  and  proceed  to 
state  the  conclusions  we  have  reached  in 
this  case,  atber  full  examination  and  con- 
sideration. 

The  legislature  may  select  the  subjects  of 
taxation,  and  everything  not  designated 
as  taxable  Is  exempt,  for  the  time  being. 
Tbe  subjects  of  taxation  may  be  classified 
at  the  discretion  of  the  legislature,  and  If 
all  of  tbe  same  class  are  taxed  alike  tbere 
is  no  violation  of  the  equality  and  uni- 
formity required  by  the  constitution.  It 
is  admissible  for  the  legislature  to  tax  a 
business,  and  to  provide  tbat  payment  of 
a  tax  prescribed  for  the  privilege  of  pursu- 
ing It  shall  be  a  substitute  for,  and  In  lieu 
of,  all  other  taxes  on  the  means  employed 
In  It  The  liability  to  abuse  Is  not  an  ar- 
gument against  the  existence  of  this  pow- 
er. The  constitution  establishes  the  rule 
of  equality  and  uniformity  in  the  imposi- 
tion of  taxes,  but  absolute  equality  is  not 
attainable,  and  large  alscretlon  must  be 
left  to  the  legislature  in  Its  effort  to  exe- 
cute the  constitutional  mandate ;  and  it  la 
only  where  there  Is  a  plain  disregard  of  It 
that  tbe  courts,  can  properly .luterpcee  to 
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annul  I^slatlTe  action.  If  the  leglslatare 
deems  It  wla©  to  compound  tor  all  otber 
taxes  on  a  particular  kind  of  business  by 
receiving  a  prescribed  sum  aa  a  substitute 
fur  all  taxes.  It  must  be  assumed  by  the 
courts  -Uiat  it  was  the  legjslatlTe  determi- 
nation that  the  anm  fixed  was  a  proper 
equivalent  for  the  taxes  obtainable  In  a 
different  mode,  and  that  It  was  a  proper 
exerclfle  of  legislative  power.  This  results, 
necessarUy,  from  the  legislative  control 
over  the  subjects  of  taxation,  restrained 
only  by  constitutional  requirements,  ob~ 
Ugatory  alike  on  the  legislature  and  the 
courts.  Where  the  particular  arrange- 
ment of  taxation  provided  by  legislative 
wisdom  may  be  accounted  for  on  the  as- 
sumption of  compounding  or  commuting 
for  a  Just  equivalent,  according  to  the  deter- 
mination of  the  legislature,  in  the  general 
scheme  of  taxation,  It  will  not  be  con- 
demned by  the  courts  as  Tiolative  of  the 
constitution. 

It  follows  from  these  views  that  the  act 
under  consideration  cannot  be  condemned 
under  section  20,  art.  12,  Const.  Nor  is  It 
assailable  under  section  16,  Id.;  for  it  is 
clear  that  the  right  of  the  counties  under 
it  is  limited  to  the  levy  of  "a  cert^n  per 
cent,  on  all  tax  levied  by  the  state, "  and 
the  subjects  of  taxation  are  to  be  deter- 
mined by  the  legislature.  It  was  held  in 
Mississippi  MUls  V.  Cook,  66  Miss.  40,  that 
the  legluature  may  exempt  property  from 
taxation  whether  the  owners  be  corpora- 
tions or  natural  persons;  and  this  dis- 
poses of  the  suggestion  of  an  objection  to 
the  act  under  examination  because  of  sec- 
tion 13,  art.  12,  of  the  constitution. 

We  do  not  find  any  valid  objection  to 
the  law  88  bdng  beyond  the  power  of  the 
legislature;  and  the  remaining  inquiry  Is 
eus  to  its  meaning,— the  legislative  Intent 
deduclble  from  Its  language.  We  cannot 
resist  the  conviction thatlts  plain  purpose 
was  to  release  all  taxes  on  the  entire  bm- 
sets  of  the  bank  for  payment  of  the  pre- 
scribed tax,  i.  e.,  a  tax  measured  by  the 
capital  Bto(^,  and  assets  of  the  bank, 
which  Includes  profits,  surplus,  undivided 
profits,  or  by  whatever  name  any  of  Its  as- 
sets may  be  known  or  called,  and  all  the 
real  and  jKrsonal  property  of  the  bank. 
The  manifest  purpose  of  the  act  Is  to  ac- 
cept in  full  of  all  other  taxes  a  sum  deter- 
minable by  the  entire  wealth  of  the  bank ; 
and  It  reeults  that  the  entire  assets  of  the 
bank.  In  whatever  shape,  should  be  esti- 
mated In  determining  the  amount  of  the 
privilege  tax.  The  privily  tax  imposed 
upon  and  paid  by  a  bank  on  this  bads  la 
made  a  substitute  for  all  other  taxes  on 
the  shares  and  assets  of  the  bank.  Shares 
end  assets  represent  or  express  everything 
a  bank  has.  Beal  estate  bought  wilii 
funds  ot  the  bank,  and  constituting  part 
of  its  assets.  Is  exempted  as  real  estate, 
but  is  a  factor  In  fixing  the  baste  on  which 
the  amount  ot  the  privilege  to  be  paid  by 
the  hank  to  secure  Immunity  from  all  oth- 
er taxes  is  determinable.  The  provialnn  of 
the  Code  ot  188U,  that  "in  no  case  shall  the 

gayment  of  the  privilege  tax  on  any  bank 
ave  the  effect  to  exempt  any  real  estate 
of  such  bank  from  taxation  as  other  real 
estate, "  was  stricken  from  the  law  by  the 
act  of  March  18, 1886,  amendatory  of  sec- 


tion 5B6,  and  was  not  restored  by  the  act 
of  1888,  now  under  review,  whl<^  makes 
clear  the  legtelative  purpose  we  have  de- 
clared to  be  shown  by  the  law,  to  increase 
the  privilege  tax  by  the  assets  of  the  bank 
In  every  form  and  of  every  kind,  and  to  ex~ 
emptlts  aMets,  because  of  payment  of  sucb 
privilege,  In  whatever  shape  they  might  be. 

The  right  of  the  bank  to  acquire  and 
hold  real  estate  cannot  be  considered  in 
the  matter  of  taxation.  The  intent  of  the 
legislature  was  to  tax  its  assets,  where 
they  exceed  Its  capital  stock,  without  re- 
gard to  its  right  to  have  them.  The  ques- 
tion in  taxation  to,  what  are  Its  auetB  ? 
and  not  the  rightlulneaa  of  4ta  pOBseBslon 
of  a  given  piece  of  property  by  the  bank. 

In  tracing  the  history  ol  taxation  In  this 
state,  It  is  discoverable  that  bank-stock 
bas  not  been  taxed  as  such,  by  name,  In 
the  hands  ot  the  shareholder  or  owner,  but 
was  assessable  to  the  bank.  This  was  the 
case  under  the  Codes  of  1867  and  1871,  and 
is  true  under  the  Code  of  1880,  which  adopt- 
ed the  privilege  tax  It  provides  aa  a  substi- 
tute tor  other  taxation,  with  a  provision, 
already  mentioned,  for  the  taxation  of  the 
real  estate  of  banksnotwlthstandlng  pay- 
ment of  the  privilege  tax. 

As  we  cannot  find  any  conflict  betwem 
the  act  of  the  legislature  and  the  constitu- 
tion, and  the  meaning  of  the  law  to  unmia- 
takable,  however  unwise  and  unjnat  It 
may  be  regarded,  it  must  prevail  accord- 
ing to  its  plain  reading ;  and  every  bunk 
which  paid  under  It,  according  to  its  pro- 
visions, must  be  held  to  have  secured  the 
Immunity  from  other  taxation  which  it  as- 
surea.  Any  bank  which  did  not  estimate 
all  ol  Ita  assets  beyond  the  amount  of  Its 
capital  stock,  and  pay  the  privilege  on  the 
larger  basis,  to  In  default,  and  did  not  se- 
cure the  exemption  from  taxation  declared 
by  the  law  In  favor  of  those  which  con- 
formed to  Its  terms. 

Decree  reversed,  and  cause  remanded  to 
the  chaoeery  court. 


JONBB  V.  STATX. 
(Supreme  Court      Miseieeippl.  Jan.  20, 18B0.) 

CSDCmil.  IiA.ir— SBHTBITCB— WiTKBSS  —  Cbo6B-Ex- 
JLlCINATIOn. 

1.  Where  on  on  indiotment  charging,  In  two 
counts,  (1)  selling  liquor  to  a  minor,  and  (9)  s^- 
ing  liquor  without  license,— there  is  a  general  ver- 
dict of  gallty,  but  the  court,  on  motion  for  new 
trial,  finds  that  the  second  count  is  not  snstatned, 
v^lle  the  first  is,  and  sentences  defendant  on  that 
only,  defendant  cannot  complain  that  the  vordlct 
is  broader  than  was  warranted  by  the  evidence. 

3.  Where  defendant,  on  cross-ezaminatim  of 
a  witness  far  the  proseontioii,  asks  htm  a  qtue- 
tlon  as  to  a  oollttteral  and  Immaterial  matter,  not 
tending  to  impeach  him,  be  ia  hound  hli  an- 
swer. 

Appeal  from  drcult  court,  Yalobnaha 
county;  W.  M.  Bogbrb,  Judge. 

Lee  Jones  was  indicted,  in  two  coantBt 
(1)  tor  selling  whisky  to  a  minor;  and  (2) 
for  selling  without  license.  There  was  a 
general  verdict  of  guilty.  A  motion  in  ar- 
restof  judgment  waaoverruled.  Amotion 
for  a  new  trial,  on  which  It  was  shown 
that  Jones  bad  license  to  sell  whisky,  waa 
made,  and  refused :  and  the  court  sen- 
tenced Jones  for  the  otfenae  under  the 
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flrst  connt  only.  Brooks,  a  witness  for 
the  state,  wbm  asked  nn  cross-examination, 
tn  order  to  show  bis  bias,  it  he  bad  not 
said,  prior  to  the  lndictm«it  of  Jones,  that 
he  knew  where  he  coald  get  halt  of  $8,000, 
the  i»enalty  for  selltng  without  license,  and 
he  answered,  "No."  Another  witness  was 
then  introduced,  and  asked  if  Brooks  bad 
not  made  snch  statement.  Jones  appeals. 

W.  S.  Chapman  and  H.  K.  Mtatln,  for 
appellant.  T,  Jf.  JIflZler,  Atty.  G«.,  for 
tbe  State. 

CooraB,  J.  There  is  no  objection  to  tiie 
practiceot  jolnlnxlnonelndlctment  eonnts 
for  separate  misdemeanors.  Under  tbtj 
Indictment  in  this  case,  tbe  defendant,  upon 
snfflcient  evidence,  might  have  been  con- 
victed of  one  act  of  retailing  withont 
license,  and  of  anothar  act  of  seDlng  to  a 
minor.  The  fact  that  the  person  to  whom 
both  sales  were  made  was  tbe  same  is  Im- 
material. So,  also,  tbe  same  act  of  sale 
mlgbt  have  been  the  subject  of  the  two 
eonnts.  Tbe  verdict  finds  the  defendant 
gnllty  as  charge,  which  means  guilty  on 
both  counts.  On  the  motion  in  arrest  of 
judgment,  the  court,  looking  only  to  therec- 
ord,  finds  a  valid  Indictment,  and  a  verdict 
of  gnllty,  responsive  to  the  whole  chai^. 
There  is  nothing  In  the  record  proper  that 
wonid  prevent  sentence  on  each  count. 
But,  on  tbe  motion  for  a  new  trial,  tbe 
court,  looking  at  tbe  whole  case,  discov- 
ered that  tbe  evidence  is  snfflcient  to  up- 
hold tlie  conviction  on  tbe  flrst  count,  and 
Insufficient  to  uphold  that  on  tbe  second. 
It  therefore  proceeded  to  Impose  the  pen- 
alty of  the  law  for  the  conviction  on  that 
eoimtonly.  There  is  nouncertaintyelther 
In  the  verdict  or  in  tbe  sentence ;  nor  can 
the  appellant  complain  that  the  verdict  Is 
broader  than  that  warranted  by  tbe  evi- 
dence, since  tbe  punishment  has  been  cud- 
fined  to  that  offense  for  which  he  was 
properly  convicted. 

The  qaeetioai  put  by  the  detaidant  to 
the  witness  Brooks  on  cross-examination 
was  tn  reference  to  a  collateral  and  Immiu 
terlal  matter.  Whether  he  had  or  had  not 
made  tbe  declaration  specified  was  wholly 
Irrelevant,  and  neither  tended  to  contra- 
dict any  statement  he  had  made  In  testify- 
ing, nor  to  show  bias  against  tbe  accused. 
Under  such  circumstances,  the  defendant 
was  bound  by  the  reply  made  by  the  wit- 
ness. The  Jndgment  is  affirmed. 


Fox  T.  State. 
(AtpFOM  Court  <^  Jtfibctatfiipi.  Jan.  90,  1890.) 
Cktmihal  Lav— Apfxai>— Rbookd. 
A  Jndgmentof  oonvIcUoa  in  Bcrimln^  case 
will  be  reremed.  on  appeal,  where  the  record  foils 
to  »how  where  the  oourb  was  held  In  which  the 
indictment  was  fOnud  and  the  trial  held. 

Appeal  from  circuit  court,  Yalobnsha 
eonnty;  W.  M.  Roqers,  Jndge. 

Jackson  Fox  appeals  from  a  conviction 
of  assanlt  and  battery. 

R.  H.  Gottaday,  for  appellant.  T.  Af .  MU- 
ler,  Atty.  Oen.,  for  the  State. 

CooPKs,  J.  The  record  falls  to  show 
where  the  oonrt  was  held  in  which  the 
Indictment  wasfoond,  and  appellant  con> 
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vlcted.  For  this  the  Judgment  must  be  re- 
versed. Lusk  V.  State,  64  Miss.  860,  2 
South.  R(»n.2S6;  Carpenterv.State.4How. 
(Miss.)  168;  Sam  v.  State,  18  Smedea  ft  M. 
188.  Beversed  and  remanded. 


DomuN  7.  MOORK. 

{Supreme  Court  of  lOuiatlppi.  Jan.  SO,  1890;) 

HmwiBAD— ]ib»Ti>A0B  BT  HnaBAiiD— BDBBSfiinnm 
C(»vaTiJTca  BT  Wm. 

Under  Code  Miss.  {  1268.  providing  that  no 
mortKBm  of  a  homestead  shall  be  valid  unless 
signed  by  the  wife  of  the  owner,  if  he  be  married 
and  living  with  his  wife,  where  the  husband  exe- 
cutes a  mortgage  on  the  homestead,  and  the  wile 
does  not  sign  IL  her  subsequent  conveyance  ot  her 
Interest  in  the  homestead  to  the  mortgagee,  with- 
out her  husband's  ccmaent,  imparts  no  validit?  to 
the  mortgage. 

Appeal  from  chancery  court,  Chickasaw 
county;  B.  McFabland,  Chancellor. 

W.  O.  Ott,  for  appellant.  Miller  ABask- 
tn,  for  appellee. 

Cooper  ,  J.  We  yldd  to  the  urgent  soll&> 
Itation  of  counsel  to  pass  upon  both  ques- 
tions  presented  by  this  appeal,  though  the 
decree  might  be  affirmed  upon  tbe  single 
point  on  which  we  are  advised  tbe  bill 
was  dismissed  in  the  court  below,  vli.,ttaat, 
conceding  the  Invalidity  of  tbe  conv^ance 
sought  to  be  annulled,  the  complainant  la 
not  of  right  entitled  to  tbe  Intervention  of 
a  court  of  equity,  exc^t  npon  condition 
of  himself  doing  equity. 

Itappears  from  tbe  record  tbattbe com- 
plainant, being  indebted  to  the  defendant, 
Moore,  executed  a  deed  ot  trust  upon  his 
homestead  as  security  for  the  debt  due, 
bat  his  wife,  who  was  at  the  time  living 
with  him  on  said  land,  did  not  "sign**  the 
deed.  Afterwards,  at  tbe  Instance  of  tbe 
creditor,  and,  so  far  as  appears,  witbont 
the  consent  of  her  husband,  she  executed 
a  separate  conveyance  to  the  creditor  of 
her  interest  in  the  homestead.  Tbe  ques- 
tion presented  is  whether  this  subsequent 
deed  of  the  wife  is  sufficient  to  give  validi- 
ty to  the  former  invalid  Incumbrance  of 
tbe  husband. 

By  the  Code,  $  1258,  It  is  declared  that 
**no  conveyance,  mortgage,  deed  of  trust, 
or  other  Incumbrance  upon  tbe  home- 
stead, exempted  from  execution,  shall  be 
valid  or  binding,  unless  signed  by  tbe  wife 
of  the  owner,  if  he  Is  married  and  living 
with  his  wife. "  There  Is  much  force  In  the 
argument  of  defendant's  counsel  that  the 
statute  does  not  require  a  joint  deed  of 
husband  and  wife  lor  the  conveyance  of 
the  husband's  homestead,  but  only  that 
tbe  wife  should  "sign  "  the  husband's  deed 
to  signify  her  consent  to  tbe  disposition 
made  by  the  husband  of  his  property; 
that  the  substantial  thing  is  the  written 
evidence  of  such  consent:  and  that  this 
may  be  as  certainly  shown  by  a  separate 
instrument  as  by  signing  the  deed  of  the 
husband.  The  present  controversy  does 
not  call  for  a  decision  of  what  would  be 
the  effect  of  such  separate  deed  made  by 
the  wife  under  the  direction  or  consent  of 
the  husband,  and  we  express  no  opinion 
on  the  subject.  We  are,  however,  of  opin- 
ion that  whatever  be  tbe  form.  It  is,  at 
least,  esBMLtial  to  show  the  contempo- 
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raneuna  aBeent  of  both  hasbaDd  and  wife 
to  the  conveyance.  To  permit  the  wife, 
without  the  knowledge  or  consent  of  the 
buaband,  to  sire  validity  to  an  invalid  in- 
cumbrance or  convevance,  would  be,  in 
effect,  to  give  her  the  power  of  disposal, 
rather' than  the  veto  power  provl^d  by 
the  law. 
Affirmed. 


B^AIN  ▼.  Wbtfig. 

(Supreme  Court  ttf  Jflsstea^jpC.  Jan.  97,  1890.) 

Divui<nr  Fmass — ImmtiBa  to  TanpusiHa 

Cattle. 

Under  Code  Miss.  1880,  $  968,  providing  that, 
where  the  Joint  owner  of  a  paraticm  lenoe  has  ftlled 
to  keep  his  portion  of  it  in  proper  lepair,  he  sball 
not  be  entitled  to  damaees  against  nis  co-owner 
for  any  Injnzy  done  to  Ms  animals  whloh  have 
broken  throogh  such  fence,  the  former  can  recov- 
er no  damagee,  altiiough  the  animals  were  shot 
by  the  latter. 

Appeal  from  circuit  court, De  Soto  coun- 
ty; W.  M.  BoGERB,  Judge. 

McCain  sued  White  for  damages  for 
Bhoottug  some  of  his  stock  while  trrapass- 
Ing  on  his  (White's)  land,  which  was 
fenced.  The  suit  resulted  in  a  verdict  and 
Judgment  in  favor  of  White,  from  which 
McCain  appealed. 

Powel  &  Powel,  tor  appellant.  H.  R.  C. 
Foster  and  /.  D.  Ogleaby,  lor  apt>ellee. 

Woods.  C.  J.  This  was  an  action 
brought  tor  the  recovery  bt  damages  for 
Injnrlefl  resulting  from  the  shooting  of  ap- 
pellant's stock  by  the  appellee.  That  the 
stock  was  shot  while  trespassing  on  the 
fenced  grounds  of  appellee  is  undisputed, 
and  that  the  premises  of  the  parties  to  the 
suit  were  divided  by  a  partition  fence  is 
likewise  undisputed.  Whether  the  por- 
tions of  this  partition  fence  belonging  to 
the  parties,  respectively,  werelawtaTtenceB, 
and  In  good  repair;  whether  the  stock 
found  Its  way  Into  ddendant's  close 
through  McCain's  part  of  the  partition 
fence,  or  in  some  other  way, — were  points 
much  disputed,  and  concerning  which 
much  evidence  was  taken.  These  were 
questions  of  fact,  to  be  determined  by  the 
Jury ;  and  the  verdict  has  determined  them 
adversely  to  appellant's  theory. 

It  Is  only  neceasary  for  ns  to  consider 
the  assignment  of  errorwhlch  calls  In  ques- 
tion the  chai^  given  for  the  defendant  by 
the  court  below.  This  charge  substan- 
tia llyinformed  the  Jury  that.  If  McCain 
and  White  were  joint  owners  of  a  parti- 
tion fence,  each  bound  to  keep  in  proper 
repair  bis  part  of  the  same,  and  that  Mc- 
Cain bad  failed  to  so  keep  Inrepalr  his  part 
of  such  partition  fence,  whereby  his  stock 
had  broken  through  intoWhite'spremlses, 
then  plaintiff  was  not  entitled  to  recover 
damages,  even  on  proof  of  White's  having 
shot  McCain's  stock. 

The  consideration  of  this  instruction  In- 
volves the  constructionof  section  988,  Code 
1880,  and  especially  the  concluding  member 
of  the  last  sentence.  After  providing  for 
the  paymmt  of  double  damages  for  injn- 
ries  done  to  trespassing  stock  by  any  per- 
son not  having  a  lawful  fence,  and,  after 

Srovldlng  for  a  settlement  by  reference  to 
Isloterested  neighbors,  we  find  this  pro- 


viso: "Provided  the  foregoing  provisions 
shall  not  extend  to  any  Joint  owner  of  a  pajv 
titloo  fence,  who  has  failed  to  make  the 
proper  repairs  thereof,  as  against  his  co- 
owner,  and  such  Joint  owner  shall  not  be 
entitled  to  any  damages  for  injuijr  to  hia 
animals  which  have  broken  through  such 
partition  ibnoe. "  The  italicized  words  first 
appear  In  the  Code  of  1880,  the  autecedent 
portion  of  the  section  having  been  incor- 
porated In  our  otherCodeeln  1867 and  1871. 
These  italicized  words  create  a  new  rule  of 
diligence  In  duty  for  Joint  owners  of  parti- 
tion fences,  and  offer  the  strongest  incen- 
tive to  faithfulness  of  performance.  The 
purpose  of  the  legislature  was,  doubtless, 
to  protect  the  provident  and  painstaking 
against  the  Improrldenoe  and  Indifference 
and  thriftlessneas  of  irresponsible  Jolot 
owners  of  partition  traces.  It  by  express 
terms  deprives  the  Indolent  and  Improvi- 
dent joint  owner  of  a  partition  fence  of 
any  damages  — not  double  dapiages  nor 
any  damages  provided  in  that  section,  but 
any  damages— for  Injuries  done  his  stock 
by  reason  of  their  having  broken  through 
the  partition  fence  because  of  his  fallnre  to 
keep  his  part  In  proper  repair. 

The  statute  seems  incapable  of  any  oth- 
er interpretation  without  wresting  the 
words  from  their  obvious  meaning.  This 
constraction  of  the  statute  Isconclnslre  ot 
the  case.  Affirmed. 


Mackbt  et  a/,  v.  Sioth. 
{Supreme  Comt  of  JflMtestppl.  Jan.  37,  1890.) 

CONBTABLBS— FAZUTBS  TO  PAT  OVSK  HOITBT  Coir- 
LBOTHD  UHDBB  BXBOUTIOH. 

1.  In  an  action  against  a  constable  for  money 
collected  under  final  prooess,  and  not  paid  over, 
and  for  statutory  damages,  it  ia  no  denoae  to  al- 
lege that  he  retained  uie  money  merely  baoansa 
the  defendant  In  exeoation  Inaisted  on  Its  a^lioa- 
tiOQ  to  some  other  debt 

S.  Where  a  constable  levies  an  attachment  f  co- 
rent  on  cotton,  com,  and  potatoes,  and  the  tonant 
replevies  the  two  latter,  bat  leaves  the  cotton,  which 
Is  sold,  it  is  no  defense  to  an  action  against  the 
constable  for  failure  to  torn  over  the  proceeds, 
that  he  desired  the  direction  of  the  court  as  to 
their  application,  as  such  attachment  is  In  the 
nature  of  final  [oxioess,  and  returnable  to  no  court. 

Appeal  from  circuit  court,  Yalobusha 
connty;  W.  M.  Boqrks,  Judge. 
/.  T.B/ount, for  appellants.  A.T.Smitb, 

pro  86. 

Woods,  C.  J.  This  cause  was  submitted 
to  the  Judge  of  the  court  below  without 
the  Intervention  of  a  Jury,  and  judgment 
was  rendered  for  appellee.  There  were 
two  motions,  which  appear  to  bave  been 
submitted  together,  made  by  t^ie  appeHen 
against  appellant  Mackey,  a  constable, 
and  others,  sureties  on  his  official  bond,  for 
money  alleged  to  have  been  made  by  the 
said  constable  under  final  process,  and  not 
paid  over  by  him  on  demand,  with  statu- 
tory damages.  In  one  case  there  was  an 
execution  levied  by  the  constable,  and  the 
property  sold,  and  the  constable  attempt- 
ed to  jiwtlty  his  refusal  to  pay  over  the 
money  so  made  under  execution,  becanse, 
in  a  return  made  after  the  sale,  he  asserts 
that  thedefendant  in  execution  Isinslstlng 
that  the  proceeds  ot  this  execution  sale 
shall  be  applied  to  some  other  debtdue  by 
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blm.  There  was  no  pretense  that  any 
other  creditor  had  any  senior  Judgment  or 
decree,  and  that  the  constable  was  In 
doubt  as  to  the  application  ot  the  money 
In  bis  bands.  Tbere  was  no  pretense  that 
ttae  Judgment  debtorwas  asserting, In  any 
l^al  proceeding,  any  sort  of  right  to  con- 
trol the  money.  It  Is  the  simple  state- 
ment that  the  debtor  Is  Insisting  on  the 
constable's  applying  the  money  made  un- 
der execution  to  another  debt.  We  are 
aware  ot  no  law  which  anthoxlses  the 
officer,  under  these  circumstances,  to  re- 
fuse for  13  months  to  pajf  over  the  mon^ 
to  the  Judgment  creditor. 

The  other  case  Is  even  weaker  In  its  pre- 
text of  right  to  hold  money  made  under 
final  process.  In  this  instance,  a  writ  of 
attachment  for  rent  was  caused  to  be  Is- 
sned  by  Smith,  the  appellee,  against  one 
Hendrix,  (the  execution  debtor  In  the  for- 
mer case,)  and  levied  on  about  onebale  of 
lint  cotton,  and  about  80  bushels  of  com 
and  60  bushels  of  potatoes.  Hendrix  re- 
plevied the  com  and  potatoes,  and  pre- 
vaUed  In  fats  suit  for  them.  He  did  not  re- 
plevy the  cotton,  and  the  same  was  sold, 
and  the  proceeds  retained  by  the  constable 
for  aboat  12  months,  because,  as  Is  all^E^, 
of  a  return  he  made  on  the  attachment 
writ  to  the  effect  that  he  had  sold  the  cot- 
ton, but  that  he  desired  the  direction  of 
the  court  as  to  Its  application.  Beelog 
this  writ  In  attachment  for  rent  was  In 
the  nature  of  final  process,  and  that  it 
was  returnable  to  no  court,  and  remem- 
bering that  the  tenant  did  not  r^Ievy  this 
cotton,  but  left  the  constable  to  treat  It 
as  bis  writ  commanded,  we  think  the 
Judgment  of  the  court  below  was  correct 
on  this  branch  of  the  case  also.  It  Is  as- 
dgnedforerror.llkewlse.tfaatthecunrt  be- 
low erred  In  its  calculation  and  allowance 
of  the  amount  due  the  plaintiff  In  execu- 
tion. As  ng  calcolation  Is  submitted  to 
ns^or  any  suggestion  made  as  to  the  nat- 
ure and  amount  of  the  alleged  error,  and 
as  it  must  necessarily  bp  inslgnillcant  in 
value,  we  decline  to  enter  upon  this  assign- 
ment of  error.  There  was  no  error  in  the 
action  of  the  court  belowin allowing  stat- 
utory damages. 

AflOrmed. 


RCOEXB  T.  Statb. 
(9u|M«nie  Oourt  cf  JflMfMlppi  Jan.  90,  1890.) 
Sdhdat  Lawb— Oavxs. 
Playing  at  cards  or  dice  on  Sunday  Is  not 
within  the  prohibition  of  Code  Miss.  1880,  8  S961, 
forbiddiufi:  '^farces  or  plays  of  anjr  kind,  or  any 
gmmes,  truAB,  iaggllng,  •  •  •  or  any  snch  like 
■bow  or  exhit^on,"  eta,  oa  that  day,  as  this  re- 
fer* to  public  azldbitltHia,  eto. 

Appeal  from  circuit  court,  Chickasaw 
county;  L.  E.  Houston,  Judge. 
W.  6.  Orr,  for  appellant. 

Woods,  C.  J.  Tobe  Rnckerwas  indicted, 
convicted,  and  sentenced  tor  unlawfully 
playing  at  cards  or  dice  on  Sunday.  The 
charge  Is  not  one  of  gaming,  nor  is  It  em- 
braceid  In  the  definition  of  ofrensea  de- 
nounced in  section  2%1,>  Code  1880,  in  our 


■This  Hction  mate!  itnalawful  to  do  the  things 
quoted  on  Sunday. 
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opinion.  That  section,  by  Its  terms.  Is 
confined  to  "  farces  or  plays  of  any  kind,  or 
any  games,  tricks.  Juggling,  sleight  of 
band, or  feats  or  dexterity,  a^lly  of  body» 
or  any  bear-baiting,  or  any  bull-baiting, 
horse-racing,  or  cock-fighting,  or  any  such 
like  show  or  exhibition,"  etc.  While  the 
word  "games"  Is  used,  It  Is  manifest, from 
the  entire  section,  that  It  was  Intended  to 
apply  to  such  sports  or  contests  as  are  ex- 
hibited as  spectacles  to  the  people,  and 
not  to  such  private  diversions  as  card- 
playing,  chess-playing,  and  the  like. 

The  judgment  ot  the  court  below  Is  re- 
versed, tiie  indictment  quashed,  and  the 
dd6ndant  discharged. 


Kambas  Cttt,  H.  ft  B.  R.  Co.  t.  Fitb. 

(Supreme  Court  qf  Miifissippt.    Jan.  ST.  1890.) 

Gabbisbs  or  PASSSHeuta— FAn.TJRB  to  Stop  a* 
Statioii. 

When  a  train  falls  to  stop  at  a  flag  sta- 
tion which  is  a  passenger's  destination^  and  ho 
jnmps  from  the  train,  Teceiving  no  injury,  he  can- 
not recover  ezemplaiy  damages,  but  can  recover 
nominal  damages  only. 

Appeal  from  circuit  court,  Marshall 
county;  W.  M.  Rogers,  Judge. 

Appellee,  Fite,  bought  a  ticket  for  Mil- 
ler's station,  which  was  a  "flag  station* 
on  the  Kansas  City,  Memphis  A  Birming- 
ham Railroad.  The  conductor  took  up 
the  ticket,  but,  through  some  Inadvert^ 
ence,  the  train  tailed  to  stop  at  Miller's 
Station,  and  Fite  Jumped  from  the  train 
at  said  station,  and  sustained  no  Injury 
whatever,  but  brought  this  suit  for  dam- 
ages. Under  the  instructions  of  the  court, 
there  was  a  verdict  for  exemplary  dam- 
c^^tOnwhlcha  Judgment  was  entered  for 
9:i00.  from  which  the  railroad  company 
appealed. 

J,  W.  Buchanan^  for  appelant.  Fuit 
Fiat,  for  ap];>eUee. 

Caupbbll,  J.  The  court  below  should 
have  Instructed  the  jury  to  find  a  verdict 
for  nominal  damages  only.  There  was  no 
actuiU  damage  shown,  and  there  was  not 
a  circumstance  In  evidence  on  which  to 
found  a  claim  for  exemplary  damages.  In 
this  state  of  case,  the  court  should  not 
have  permitted  exemplary  damagea. 

Bevmed  and  remanded. 


Clark  et  a/,  v.  Gbebhaic 
(awpreme  Cowri  <^  IClMlmtppi  Feb.  8, 1S90.) 
Garmishmbnt— Costs. 
Garnishees  In  an  attachment  suit,  who  are 
entitled  to  attorney's  fees  and  a  per  diem  under 
the  statute,  are  entitled  to  satisfy  such  claim  from 
the  moneys  of  the  debtor  in  their  bands. 

Appeal  from  circuit  <»urt,  Lee  county; 
L.  E.  Houston,  Judge. 

In  an  attachment  suit  between  other 
parties.  In  which  appellee,  Greeham,  was 
claimant,  appellants,  Clark  Hood  &  Co., 
were  gamlshed.  and  answered  tiiat  they 
had  money  In  thdr  hands,  which  money 
they  held  tUl  the  litigation  between  the 
parties  was  settled.  The  result  of  the  liti- 
gation was  In  favorof  theclaImant,Ure6h- 
am,  whereupon  Clark.  Hood  &  Co.  made 
claim  tor  an  attorneys'  fee,  and  ttaelr  per 
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diem  under  theatatate,  wblcb  was  allowed 
by  tbe  court;  but  tbe  court  refused  to  al- 
low this  claim  paid  out  of  tbe  money  In 
tbe  bands  ot  Clark,  Hood  A  Co.  aegar- 
nlebees,  from  wblcb  th^  appealed. 

J.  A,  Blair^  (or  appdiante.  AJlen,  Boh- 
iDB  A  tSMbltngt  for  appellee. 

Campbell.  J.  If  tbe  appellants  were  en- 
titled to  tbe  allowance  made,  In  view  ot 
tbe  fact  tbat  tbey  bad  the  money  In  tbelr 
bands  during  tbe  litigation,  tbey  were  en- 
titled to  Itoutof  the  uiun^ln  tbeir  bands, 
and  sbould  not  bare  been  put  to  a  recov- 
ery, of  Ibeallpwance  from  tbe  plaintiff  In 
tbe  attachment.  It  la  true  tbat  these 
plalntitfa  are  tbe  parties  ultimately  liable 
for  all  coats,  but  their  adversary  In  the 
litlsatlon,  rather  than  the  gamlahees, 
should  take  tbe  risk,  great  or  small,  ot  re- 
alization of  costs  out  ol  the  plalntllL  Be- 
versed  and  remanded. 


Clahk  et  &1.  T.  Qrbbhau. 
(Supreme  Court  of  Mississippi.  Feb.  8,  1890.) 
ApPBAi^^VxiBDicnOKAL  Amodht. 
An  appeal  to  the  Missisalppl  rapreme  oourt 
In  a  case  b^m  before  a  Jnstice,  and  appealed  to 
the  oirouit  court,  lies  only  when  the  Judgment, 
exclasive  of  cMts,  oannot  be  discharged  on  pay- 
ment of  1«M  than  9B0. 

Appeal  from  circuit  conrt,  Lee  county; 
L.  E.  Houston,  Judf^e. 

This  suit  was  b^ni°  1°  Jnstice  ot  the 
peace  court,  where  It  was  dismissed.  An 
appeal  was  taken  to  the  circuit  court, 
where  the  same  resalt  followed,  and Clatk, 
Bood  &  Co.  were  taxed  with  the  costs, 
from  which  they  appealed. 

J.  A,  Blair,  tor  appellants.  Allen,  Rob- 
ins A  StHbiingy  tor  appellee. 

Cooper,  J.  Tbe  test  of  the  Jurisdiction 
ot  tbla  court  In  a  case  commenced  before  a 
Justice  of  tbe  peace,  and  appealed  thence 
to  tbe  circuit  court,  and  judgment  there 
rendered  against  the  defendant.  Is  whether 
the  Judgment,  exclusive  of  costs,  may  be 
discharged  upon  paymetttof  less  than  $50. 
Ward  T.  Scott,  67  Miss.  826.  Applying 
the  test  to  tbe  present  case,  It  appears  that 
no  appeal  lies  to  this  court. 

Tbe  appeal  is  dismissed. 


Kansas  City,  M.  &  B.  R.  Co.  t.  Mabrt. 

(SugnviM  Cmat  of  MUttttippi.  Jan.  90,  1890.) 

Right  to  Costs. 

Code  Miss.  1880,  %  1497,  proTldin«r  that,  if 
plaintiff  shall  not  recover  more  UianClSO,  he  shall 
not  reoover  coats,  unless  the  Judge  certifies  tltat 
pUtntifl  had  reasonable  ground  to  expect  to  re- 
oorer  more  than  that  sum,  has  reference  to  ac- 
tions ex  oontractu  only,  ana  no  such  certificate  is 
necessary  to  carry  costs  in  an  action  for  damages 
to  land  oy  improper  ocmstroetion  of  defendant's 
railroad. 

Appeal  from  circuit  court,  Lee  County; 
L.  E.  Houston,  Judge. 

Action  by  E.  B.  Mubry  against  the  Kan- 
sasClty.MemphiB  &  Blrmlugbam  Railroad 
Company,  for  damages  to  land  allied  to 
have  been  caused  by  an  improper  con- 
struction of  defendant's  railroad.  Plaln- 
tllf  recovei'ed  a  Judgment  for  915  and 


ccHTte,  but  tbe  Judge  did  not  enter  on  tbe 
record  or  certify  that  be  was  ot  opinion 
that  plainUff  bad  reasonable  ground  to 
expect  to  recover  more  than  $150.  Defend- 
ant paid  thejudgmeut  for  916,  but  appeals 
from  the  Judgment  as  to  coats.  Code 
Mlsa.  S  1497,  provides  tbat  if  plaintiff  shall 
not  recover  more  than  9150,  he  shall  nut 
recover  any  costs,  unless  tbe  Judge  sball 
be  of  opinion,  and  so  enter  on  the  record, 
tbat  piaintlir  bad  reasonable  ground  to 
expect  to  recotw  more  than  9150,  etc. 
Section  2S76  proTldea  that.  In  all  casee 
where  tbe  conrt  before  talal  shall  not  be 
satisfied  and  enter  upon  the  minutes  that 
tbe  action  was  neither  frivolous  nor  vexa- 
tions, If  the  Jury  And  under  910.  tbe  plain- 
tiff ahall  not  recover  mors  costa  than  tbe 
sum  found,  etc. 

J.  W.  Baebaaan,  lor  appellant.  (SajT' 
ton  A  Andeimut  for  appdfee. 

Cooper,  J.  The  purpose  ot  section  2879 
of  the  Code  of  1880  Is  to  discourage  frivo- 
lous and  vexatious  litigation,  while  seo- 
tlon  1497  Is  to  discourage  resort  to  tbe 
circuit  courts  in  those  cases  In  vhlcb  re- 
lief might  be  fully  secured  by  suit  before 
Justices  of  the  peace.  Tbe  latter  hcction 
has  reference  only  to  actions  ex  eontnetu. 
Since  this  action  Is  not  of  tbat  character, 
ifo  certificate  from  thejndgewaaneoenarar 
to  carry  costs. 

The  Judgment  is  af&rmed. 


West  et  al.  v.  Robertson  et  a/. 
(Supreme  Court  ctT  3f toslralppi   Feb.  8,  1890;) 
Fowsa  or  Tbubtbes— Infaitt's  Fukds. 
Where  land  is  deTised  and  money  be- 

aueathed  in  trust  for  testator's  eranddaii£^ter  for 
fe,  with  remainder  to  her  children,  the  trustee 
has  no  power,  at  the  instance  of  the  granddaugh- 
ter, ana  with  the  oonamit  of  a  oonri  ot  ehanoery, 
to  Invest  the  money  in  land,  w  to  oondnde  the 
rl^ta  of  the  renuunder-men.  Code  IUbi.  1880,  | 
3113,  which  permits  a  conversion  of  moperty  be- 
lon^ng  to  a  ward  for  the  purpose  of  ohanging  the 
character  of  ihe  investment,  where  it  is  to  the  in- 
terest of  the  ward,  has  no  application. 

Appeal  from  chancery  conrt,  De  Soto 
county ;  J.  G.  Hall,  Chancellor. 

In  1880  one  Robertson  died,  having  made 
a  will  in  which  he  gave  certain  property 
and  93.200  In  cash  In  trust  to  the  appellee 
Robertson  (his  son)  tor  his  granddaughter 
Mrs.  West  (mother  of  the  minor  appel- 
lanta)  during  life,  with  remainder  to  her 
children  (appellants)  at  her  death.  Mrs. 
West  desiring  a  home,  a  bill  was  filed  in 
the  cbancery  court  to  Invest  the  money  Id 
the  bands  of  the  trustee  In  real  estate. 
The  prayer  of  tbe  bill  was  granted,  and  ap- 
p^ee  Robertson,  tbe  trustee.  In  pnrsa- 
ance  thereof,  invested  tbe  money  In  land, 
buying  from  himself  tbe  "Home  Place,* 
which  Mrs.  West,  the  granddaughter,  de- 
sired as  a  home,  and  other  land  adjoining, 
taking  deeds  to  himself  aa  trustee,  and  re* 
ported  bts  action  to  the  cbancery  court, 
which  in  1884  the  court  approved,  and  en- 
tered  a  decree  accordingly.  Mrs.  West, 
the  mother  of  appellant  minors,  and  owner 
of  the  life-Interest,  hnrliiK  died,  an  appeal 
has  been  pruaecuted  li.vti  Kimrdlan  aff //tem 
for  aald  minors  from  Kiiid  tU-cree.  Section 
2112  of  the  Code  of  liibO  puuiiits  the  guard- 
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Ian  to  improTe  land  ol  ward  on  anthori^ 
of  the  chancery  court,  when  said  court  Is 
satisfied  that  the  Interest  of  the  ward  will 
be  promoted  thereby;  and  for  conversion 
of  any  property  of  the  ward  for  the  pur- 
pose of  changing  the  character  of  the  In- 
yestment,  where  It  Is  to  the  interest  of  the 
ward. 

PoH'e/ (ft  Powe/,  for  appellants.  McKat- 
ite  A  Willi,  for  appellees. 

Campbem.,  J.  It  jvas  error  to  decree  an 
Investment  of  money  In  the  hands  of  the 
tmstee  In  which  the  Infants  had  the  re- 
mainder after  the  Ilft^-estate  of  their  moth- 
er. Parsing  by  the  qnestlon  of  power  in 
the  chancery  court  to  pennlt  Bucb  a  con- 
Terslon,  ander  the  vircnmstances  of  this 
fund,  we  fall  to  find  any  ground  tortheex- 
erdse  of  such  power  In  t&  sitaatlon.  The 
testator  had  devised  land  and  bequeathed 
money  In  trust  for  themotherfor  life,  with 
remainder  to  her  children.  No  eufflclent 
reason  appears  for  defeating  the  testa- 
mentary scheme  by  convertlngthe  money, 
which  was  ultimately  to  go  to  the  chil- 
dren. Into  land.  It  Is  true  that  the  moth- 
er, who  was  entitled  to  enjoytheland  and 
the  income  of  the  money  daring  her  life, 
dailreil  the  change  In  the  Inveetuicnt, 
which  was  approved  by  the  court;  and  it 
was  binding  on  her,  but  the  rights  of  the 
remainder-men  were  not  concluded  by  the 
decree.  Their  rights  were  then  in  expect- 
ancy. Now  that  the  life-Interest  has  ex- 
pired, they  are  entitled  to  call  tor  the 
money  secured  to  them  by  the  will.  The 
decree  complained  of  is  not  saved  by  sec- 
tion 2112  of  the  Code,  because  the  tacts  do 
not  make  it  applicable. 

Reversed  and  remanded. 


ADAMS  V.  Bero. 
(Suprvnw  Cowrt  of  MisHas^ppl.   Feb.  10,  1S80.) 
CtanoHmux.  Sauk— Exicunox— Darauuva  Oob- 

rOKATlOH. 

Flaintifl  aold  maohlnary  to  A.,  resorrlng 
the  UUemitil  the  same  should  be  paid  for,  and  A. 
Bad  dafendant  formed  a  manufaoturing  oompaoy, 
and  adveartised  under  the  name  of  A. ,  with  tbe 
addition  of  the  words  "Manufacturing  Co. "  The 
Bticles  of  Incorporation  were  never  approved. 
D^endant  afterwards  became  a  creditor  of  tbe 
Gompany,  and  had  the  machinery  sold  under  eie- 
cation  to  satisfy  hia  debL  Held,  tiiat  the  nuudiin- 
erj  was  not  liable  for  the  oompany's  debts  under 
Code  Miss.  1880,  i  1800,  which  provides  that,  if  any 
personsli&ll  transact  business  as  atrader,  or  other- 
wise, with  the  addition  of  the  words  '*and  Com- 
pany,* "and  Co.,"  or  like  words,  and  fail  to  dis- 
close flie  name  of  his  principal  or  partner,  all  the 
property  used  or  actimred  m  suob  business  shall 
be  ItabM  for  hfs  debts,  as  the  macbiuray  was  not 
used  ia  sooh  buaineas  with  the  consent  of  plaln- 
tUL 

Appeal  from  circuit  court,  Monroe  coun- 
ty;  L.  E.  Houston,  Judge. 

This  case  was  once  before  appealed  to 
And  decided  by  tills  court,  and  will  be 
lound  reported  In  8  South.  Bep.  465. 

The  facts  are,  In  short,  that  appdlant, 
W,  T.  Adams,  sold  to  one  B.  H.  Adams,  of 
Aberdeen,  some  machinery,  taking  notes 
lor  payment  ol  the  same,  and  I'eserving  le- 
gal title  to  the  machinery  in  himself  till  the 
notes  were  paid.  R.  U.  Ailanis  went  Into 
the  possession  of  the  machinery,  and  at- 
v.78o.ik0.6— 15 


tempted  to  form  the  B.  H.  Adams  Manu- 
facturing Company,  but  the  articles  of  in- 
corporation were  never  approved.  The 
corporation  elected  ofhcers.  R.  H.  Adams 
was  president,  and  appellee,  S.  H.  Beigr 
was  one  of  the  directors  of  the  "  corpora- 
tion **  which  was  not  a  corporation.  Berg' 
became  a  creditor  of  the  "corporation," 
sued  tor  his  debt,  and  gotiudgmrat,  and 
had  execution  issned  and  levied  on  the  ma- 
chinery bought  from  appellant,  W.  T. 
Adams  by  B.  H.Adams.  The  appellant, 
W.  T.  Adams,  brought  this  action  of 
replevin  to  recover  the  same;  but  the 
court  held  that  under  section  1300  of  the 
Code  of  18  0  the  machinery  was  prop- 
erly  sold  under  the  execution  of  Berg,  at 
which  sale  Berg  had  bought,  cud  so  Isp 
structed ;  and  Judgment  wcw  so  entwed, 
from  which  Adams  appealed. 

Section  1300  is  as  tullows:  "It  any  per- 
son shall  transact  business  as  a  trader,  or 
otherwise,  with  the  addition  of  the  words, 
'Agent,'  'Factor,'  '  and  Company,'  or  'and 
Co.,'  or  like  words,  and  fall  to  disdose  the 
name  of  bis  principal  or  partner  by  a  sUcor 
In  letters  easy  to  oe  read,  placed  consplcu, 
OQSly  at  the  hoose  where  such  business  Is 
transacted,  or  if  any  person  shall  transact 
business  In  his  own  name,  without  any  such 
addition,  all  the  property,  stock ,  money, 
and  choses  in  action  used  or  acquired  In  such 
business  shall,  as  to  the  creditors  of  any 
such  person,  be  liable  for  his  debts,  and  be 
In  all  respects  treated,  In  favor  ol  his  cred- 
itors, as  his  property.  ** 

B.  H.  Adams  was  manager  as  well  as 
presidentof  the  supposed  corporation,  and 
advertised  business  under  the  name  of  the 
**B.  H.  Adams  Manufacturing  Company." 

W.  B.  Walker,  for  appellant.  £. 
Biistow  and  Sykea  A  Ri^ardaon,  for  ap- 
pellee. 

CAHPBEI.L,  J.  Section  1800  of  the  Code 
does  not  apply  except  wh^  the  thing 
sought  to  be  treated  as  the  property  of 
him  who  trajuiacted  business  with  It  was 
In  hie  possession.  In  such  businees,  with 
the  consent  of  the  owner.  One  who  pats 
his  property  In  the  possession  of  another, 
lor  use  in  his  business,  whereby  that  other 
is  made  to  appear  to  be  the  owner,  may 
Justiy  be  denied  the  right  to  assert  his  se- 
cret claim  of  ownership  to  such  property 
as  against  a  creditor  of  him  who  used  it  In 
his  businees,  and  that  is  the  provision  of 
the  statute. 

The  appellant  sold  the  articles  to  R.  H. 
Adams,  reserving  title  until  they  should  be 
paid  for.  They  might  have  been  selied  an- 
der execution  against  R.  H.  Adams,  and 
held  liable  for  hie  debts,  by  section  1^, 
but  they  could  not  be  subjected,  by  virtue 
of  this  section,  for  the  debts  (»f  any  person 
deriving  title  from  him,  and  not  havingthe 
consent  of  W.T.Adams,  in  whom  the  title 
was,  to  the  arrangement.  The  evidence 
shows  that  Berg  was  a  director  of  the  R. 
H.  Adams  Manufacturing  Company,  and 
that  the  articles  were  purchased  of  the  ap- 
pellant by  B.  H.  Adams  individually,  and 
it  does  not  appear  that  the  appellant  had 
any  dealings  with  the  company,  or  any 
knowledge  of  Its  existence,  which  is  matter 
of  dispute.  It  would  be  a  perversion  of 
Justice,  as        as  of  section  1^00  of  the 
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Code,  to  permit  a  ddeat  ol  tbe  right  ol  tbe 
appellant  by  Berg. 
BeToned  and  remanded. 


81M8  Warken. 
'09uf>reme  Court  of  JirtetiMippi.  Feb.  10, 1890.) 
Taution— Absbbsmikt. 
Forty  acres  of  a  quarter  section  of  land  was 
ameBsed  for  taxation  at  >3.60  per  acre,  and  tbe 
other  130  at  tl  per  acre,  bat  no  descrlptloii  was 
riven  by  which  ^ther  pnition  oould  be  Identified. 
Flaintifl  owned  the  Q<^tti  half  of  the  Quarter  sec- 
tion, while  the  south  half  was  owned  by  two  per- 
sons. Held,  that  the  assessment  was  void  for  un- 
certainty, and  that  Act  Hiss.  March  5, 1878,  which 
provides  that  where  part  of  the  land  in  a  partio- 
ular  section  has  been  nsssssod  by  a  proper  descrip- 
ti<Ki,  and  a  portion  a  descrfption  which  does 
not  Identify  the  land,  the  assessment  of  that  por- 
tion which  is  not  properly  described  shall  be  held 
to  embrace  all  the  land  in  the  section,  has  no 
application. 

Appeal  from  chancery  court,  Itawamba 
county;  B.  McFarlanu,  Chancellor. 

In  1879  there  was  an  afueesmentof  landa 
In  Itawamba  county,  and  aeetion  lU,  town- 
ship 8,  range  8,  was  assesaed  to  several 
parties  at  different  prices  per  acre.  The  S. 
E.  %  was  owned  by  three  persons.  Sims 
owned  the  N.  !j  of  S.  E.  and  two  other 
parties  owned  the  balance.  Forty  acres 
of  the  160(8.  E.  J^}  was  assessed  at  92.60per 
acre,  and  the  other  120  acres  at  $1  per  acre. 
It  Is  shown  that  taxes  were  paid  on  80 
acres  In  the  S.  E.  and  that  no  tuces  were 
paid  on  the  other  80  acres;  and  the  sheriff 
sold  for  the  taxes,  and  appellee  Warren 
bousht  80  acres,  the  balance  In  S.  E.  %  not 
paid  on,  and  brought  this  suit  in  chancery 
to  confirm  bU  title  to  the  N.  %  of  S.  E.  ¥, 
attempting  to  Identify  the  land  by  testi- 
mony showing  that  taxes  had  been  paid 
on  the  of  S.  B.  )i.  There  was  a  decree 
confirming  his  title,  from  which  Kma,  the 
owner  of  the  land,  has  appealed. 

Clifton  A  Eckfyrd  and  Brams  <£  Alazaa- 
tfer,  for  appellant,  ^enrman  Ciu^.  tor  ap- 
pellee. 

Caupbrll^  J.  ThevaUdityot  the  assess- 
ment under  which  the  sale  was  made  Is  to 
be  tested  by  section  18of  "  Anact  In  rdatlon 
to  public  revenue,"  approved  March  5, 
1878.  It  provides  "that  no  failure  to  dea- 
ticnate  the  precise  locality  uf  any  subdi- 
vlflloQ  ol  land  within  a  sectiod  •  »  • 
shall  be  held  to  vitiate  the  uesessment, 

•  *  *  If  the  section,  township,  and  range 

•  •  •   be  properly  entered  upon  the  roll ; 

•  •  •  and  It  mi^  be  shown  by  parol  tes- 
timony •  •  •  to  what  particular  sub- 
division such  assessment  *  *  *  was  in- 
tended to  apply;  and  where  part  of  the 
land  in  a  particular  section  •  •  •  has 
been  assfissed  by  a  proper  description,  and 
a  portion  by  a  description  which  does  not 
identify  the  land,  the  assessment  of  that 
portion  which  is  not  properly  described 
shall  be  held  toembrace  all  the  land  In  the 
section  *  •  *  not  embraced  in  tbe  as- 
sessment by  proper  legal  subdivision." 
The  substance  of  this  Is  that  giving  sec- 
tion, township,  and  range  shall  be  a  suffi- 
cient description  on  the  roll  for  any  subdi- 
vision of  thesection;  parol  testimony  may 
be  resorted  to  lor  the  ast^taJnment  of  the 
particular  subdivision  Intended  to  be  as- 


sessed ;  and  that  the  proper  description  of 
part  of  a  section  sh^l  make  the  assess- 
ment of  the  other  part  of  It,  by  whatever 
description,  being  insufficient  to  identify, 
embrace  all  the  rest  of  the  section.  We  are 
not  called  on  now  to  consider  the  effect  of 
tbe  first  clause  quoted,  for  there  Is  no  evi- 
dence In  the  record  as  to  what  land  was 
Intended  to  beassoascd.  Thequestion  teas 
to  the  other  clause. 

It  is  for  the  legislature  to  prescribe  the 
mode  of  ascertaining  the  value  of  property 
for  taxation.  Some 'way  of  identifying 
the  land  taxed  is  indispensable.  AscertaJn- 
ment  of  value  in  some  mode  directed  by 
lawlsaconstitntional  prerequisite  to  valid 
taxation.  Article  12,  9  20.  Const.  With- 
out identification  of  theland,lnBome  way, 
there  cannot  by  a  fixing  of  value,  which  is 
essential  as  a  means  of  proportioning  the 
burden  of  taxation.  This  might  be  by  tbe 
number  of  acres,  where  no  element  of  un- 
certainty as  to  the  particular  land  arose 
from  vaxlatiou  In  value  for  different  par- 
cels owned  by  dlflerait  persons  of  a  given 
tratrt ;  but  an  assessment  of  80  acres  of  a 
larger  number,  where  one  parcel  Is  valued 
at  one  sum  per  acre,  and  another  at  a 
different  sum,  Is  liable  to  be  referred  to  the 
one  or  the  other,  and  makes  it  impossible 
to  tell  what  waa  assessed,  or  at  what 
value. 

In  this  case  40  acres  of  S.  E.  %  were  as- 
sessed at  $2.60  an  acre,  and  130  acres  at  $1 
an  acre,  and  it  Is  impossible  to  determine 
at  what  value  the  80  acres  sold  were  as- 
sessed, for  tt  is  not  known  which  80-acre 
parcel  was  sold.  It  was  SO  of  the  160,  but 
was  it  the  40  valued  at  $2.60  per  acre  and 
another  40,  or  was  it  80  acres  valued  at  $1 
an  acre?  This  element  ot  uncertainty  ren- 
ders the  assessment  Insufflcienton  Its  ftbce, 
because  of  the  necessity  for  ascertainment 
of  value  of  property  taxed.  The  provision 
of  the  act  of  1878  quoted  above  must  be 
held  applicable  to  assessmunts  which  do 
not  create  uncertainty  as  to  the  charge  on 
the  land.  The  right  of  ^e  owner  to  be 
free  from  any  but  hla  Just  proportion  ot 
taxation  according  to  value  cannot  be  in- 
fringed, and  the  law  quoted  must  be  con- 
fined In  its  operation  to  cases  In  which  no 
uncertainty  exists  as  to  the  amount  of 
the  charge  on  property.  A  man  should 
know  whether  be  has  80  acres,  or  any 
other  number.  In  a  section  or  other  tract ; 
and ,  if  bis  Is  part  of  a  larger  tract,  ail  valued 
at  the  same  per  acre,  there  Is  no  uncer- 
tainty as  to  the  tax,  and  no  injustice  or 
violation  of  constitutional  right  In  requir- 
ing him  to  know  bis  own,  and  pay  the 
charge  upon  It.  But  until  there  is  a  valid 
chargethere  is  nothing  to  pay.  and  a  valid 
sale  cannot  be  made  for  failure  to  pay 
what  was  not  due. 

Reversed  and  remajided. 


Statr  ex  rel.  dry  of  New  Oble^hi  t. 

New  Orleans  ft  N.  E.  B.  Co. 
{auprme  Count  of  LmOakma.  Fab.  iO,  1880.) 

Xumunn  to  OcutroiuTioiifr— STAVon— Orar- 

8TBUCT10N. 

The  writ  of  mandamus  beOn^a  harah  rem- 
edy to  besubstttated  in  extraordinary  and  olesrl; 
■pedfled  oases  far  the  aginary  modes  of  Juditdal 
prooeeding,  It  follows  that  any  legislation,  tasv- 
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log  tar  ItB  object  tbe  appUoatioo  of  such  a  remedr  to 
matters  and  things  not  hitherto  Inoluded  within 
Its  scope,  should  be  stricUv  construed,  without 
eittendlng  its  effect  by  implication.  Henoe,  Act 
13S  of  18^,  which  purports  to  provide  a  sununairy 
remedy  by  mandamus  to  enforce  the  obligation 
of  oer^in  oorpcB^ations  with  reference  to  the  pav- 
ing, grading,  repaving,  reooostructing,  or  care  of 
aay  street,  highway,  bridge,  culvert,  levee,  canal, 
ditch,  or  crossing,  cannot  do  construed  as  extend- 
Ingto  an  obllgudon  to  ccmstrnat  a  new  leree  ot 
WDMUilnnenL 
ii^/UiOma  by  Ae  OWft.) 

Appeal  from  cItU  district  court,  parish 
of  Orleaiui;  YooRmBs,  Jodge. 

fYmBcta  B.  lor  appelant.  Harry 
H.  HaB,  lor  appMlee. 

PocHE,  J.  The  cityeeekB  by  maadamuB, 
DDder  theproTlslon  of  Act  133  of  Acts  1888> 
to  compel  the  defendant  company  to  con- 
Btract  a  certain  embankment  on  the  out- 
skirts of  the  city,  In  accordance  with  an 
ordinance  nombered  7,4S3,  adopted  by  the 
city  council  In  December,  1681.  The  proceed- 
ing was  met  by  a  peremptory  exception, 
based  on  the  fcround  that  there  la  no  war- 
rant In  law  for  the  application  of  the  writ 
of  m&ndamaa  in  the  case  set  forth  in  the 
relator's  petition.  The  exception  wa£ 
maintained,  and  relator  appeals. 

The  piTotal  allesatlons  of  the  petition 
are  substantially  that,  under  the  ordinance 
herein  sought  to  be  enforced,  the  railroad 
company  obtained  certain  Taluable  fran- 
chises, amongwhlch  was  the  riicht  to  occu- 
py for  its  purposes  certain  streets  of  the 
city,  and  certain  embankments  construct- 
ed within  its  limits.  In  consideration  of 
which  the  said  company  agreed  to  contin- 
ue a  pm^xlsttng  embankment,  so  as  to 
extend  it  on  and  through  a  certain  thor- 
oughfare known  as  "  Florida  Walk, "  from 
its  intersection  with  People's  avenue  to 
the  Fisherman's  canal,  on  the  lower  limits 
of  the  city  ot  New  Orleans,  and  that  the 
company  has  tailed  to  comply  with  its 
obligation  In  the  premises.  The  work  re> 
quired  of  the  company  Is  described  In  the 
ordinance  as  follows:  "From  the  Inter- 
section of  the  embankment  of  the  canal  of 
the  People's  avenue  and  bake  Pontchar- 
tralD,  to  the  Intersection  of  said  People's 
avenue  canal  embankment  with  Florida 
walk,  which  said  embankment  shall  be 
elevated  above  high-water  mark,  accord- 
ing to  lines  and  levels  to  be  furnlfibed  by 
the  dty  surveyor,  and  to  be  kept  in  good 
repair  by  said  company  at  its  expense, 
witb  the  right  to  deepen  said  People's 
avenue  canal,  to  obtain  earth  for  the  said 
^evation  and  repairs,  and  that  said  cow- 
pany  aball  continue  said  embankment 
along  Florida  walk,  from  the  intersection 
of  People's  avenue  to  the  Fisherman's 
canai,  to  the  lower  limits  of  the  city  of 
New  OrteikBS,  in  aeeordance  with  lines  and 
levels  to  be  ihm/sbed  by  the  city  survey- 
or. "  The  words  herein  Italicized  by  us 
are  descriptive  of  the  work  sought  to  be 
enforced, and  thespeclficatlonB  of  the  same 
pr^^ared  by  the  city  surveyor  are  annexed 
to,  and  made  part  of,  relator's  petition. 

D^endant's  contention,  under  Its  excep- 
tion, la  that  the  provisions  of  Act  138  of 
1888  do  not  contemplate  or  Justliy  recourse 
on  the  part  of  the  city  to  the  writ  ol  maa- 
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damus,  to  compel  the  company  to  con- 
struct a  new  embankment  or  level,  as  pro- 
vided for  in  that  portion  ot  the  ordinance 
now  under  discussion.  On  that  point  the 
act  reads:  "That  In  all  cases  where  any 
corporation  has  heretofore  contracted 
with,  or  may  hereafter  contract  with, 
or  ehall  be  otherwise  legally  bound  to, 
any  parish  or  municipal  corporation  in 
this  state,  with  reference  to  the  paving, 
grading,  repairing,  reconstructing,  or  care 
ot  any  street,  highway,  bridge,  culvert, 
levee,  canal,  ditch,  or  crossing,  and  shall 
fall  or  neglect  to  perform  said  contract  or 
obligation,  the  said  parish  or  municipal 
corporation  •  •  •  shall  have  the  right  to 
proceed  by  a  writ  of  wandamuB  to  compel 
the  periormanoe  of  said  contract  or  obll- 
gatlon. " 

The  language  of  the  section  Isnotentlre- 
ly  free  of  ambiguity,  and  a  proper  con- 
struction ot  Its  true  meaning  may  be  facil- 
itated by  considering  the  cause  which  In- 
duced the  legislature  to  enact  It.  Civil 
Code,  art.  18.  It  is  asserted  by  relator's 
counsel,  and  we  believe,  that  the  proprie- 
ty and  usefulness  of  that  legislation  grew 
out  of  the  decision  ot  this  court  In  the  case 
of  State  V.  Railroad  Co..  S7  La.  Ann.  689. 
In  that  case  the  city  applied  for  a  writ  of 
tnandam  us  to  compel  the  defendant  com- 
pany to  make  certain  repairs  to  a  street 
in  the  city,  to  which  It  had  bound  itself  by 
contract.  The  writ  was  refused,  on  the 
main  ground  that"  the  writ  of  m&nd&mas 
does  not  lie  to  compel  corporations  to 
perform  obligations  arising  simply  from 
contract. "  From  t^e  leading  Idea  which 
prompted  the  act,  It  Is  quite  apparent 
that  its  object  was  to  extend  the  applica- 
tion of  the  writ  as  a  remedy  for  the  en- 
forcement of  contract  obllga^ons  against 
corporations,  and  thus  to  supplement  the 
absence  of  such  power,  as  indicated  by 
that  decision. 

The  court  had  said  that,  from  the  nat- 
ure of  the  writ  of  mandamus,  and  under 
the  rules  of  the  law  then  In  force,  which 
controlled  and  restricted  Its  application. 
It  could  not  be  Invoked  as  a  remedy  to 
cause  a  corporation  to  comply  with  Its 
contract  obligations;  and  such  was  the 
law  up  to  the  enactment  of  Act  133  of  1888. 
Under  Its  terms,  such  obligations,  con- 
tractual or  otberwise,  as  are  enumerated 
In  the  act  may  now  be  enforced  by  means 
of  the  writ  of  mandamus.  But  the  stat- 
ute goes  no  further,  and  It  does  not  pur- 
port to  disturb  any  other  Judicial  constmc- 
tlon  or  exposition  of  the  nature  and  scope 
of  the  writ  of  mandamus.  In  the  opinion 
above  referred  to  the  court  took  occasion 
to  say,  on  abundant  legal  and  Judicial 
authority:  "The  writ  ot  maoc/amua  Is  the 
most  arbitrary  of  all  the  forms  In  which 
Judicial  authority  Is  exercised.  It  shuts 
out  the  right  ot  trial  by  Jury.  It  substi- 
tutes for  the  ordinary  and  cautions  modes 
of  Judicial  proceeding  an  extremely  harsh 
and  summary  procedure.  Instead  of  a 
mere  Judgment,  settling  simply  the  rights 
of  litigants  and  subject  to  execution  by  or- 
dinary process.  It  Invokes  an  arbitrary  ju- 
dicial mandate  to  be  executed  by  thejudge 
himself,  and  disobedience  to  which  la  pun- 
ishable by  imprlsonmmt  for  contempt,  or 
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by  the  harsh  remedy  of  distringas. "  It  1b 
properly  characterized  as  an  extraordinary 
remedy,  oDiy  to  be  applied  In  extraordin- 
ary caeea,  which  law  and  Jurisprudeoce 
have  carefully  defined  and  subjected  to 
close  llmltatlona.  The  language  first 
quoted,  which  le  but  an  echo  of  numerous 
adjudications  previously  made  by  this 
and  other  courts  of  the  land,  clearly  Justi- 
fies the  conclusion  that  l^slation  which 
proposes  to  extend  the  application  of  the 
writ  to  cases  hitherto  not  within  Its  reach 
la  a  law  In  derogation  of  common  right. 
Now  Jurisprudence  has  securely  consecrat- 
ed awiseruleof  construction  otsuch  laws, 
which  has  been  promulgated  as  follows: 
"It  is  a  principle  universally  recognized 
that  laws  In  derogation  of  common  right 
are  to  be  strictly  construed,  and  cannot 
be  extended  beyond  their  clear  and  precise 
Import,  so  as  to  reach  persons,  cases,  or 
things  other  than  those  they  l^ally  and 
specifically  embrace.  Of  this  character  an 
those  Ittws  wlibth  are  designed  to  substi- 
tute a  mode  of  procedure  in  derogation  of 
tlie  ordinary  rules  of  practice."  (Italics  are 
ours.)  Succession  of  Irwin,  S3  La.  Ann. 
68;  State  v.  Schuchardt,  42  La.  Ann.  — , 
ante,  67.  Hence  we  are  not  favorably  Im- 
pressed with  the  sugestion  of  relator's 
counsel,  that  the  statute  now  under  dis- 
cussion should  be  Uberally  construed,  so 
as  to  hold  that  the  provision  which  ai>- 
plies  the  rule  of  the  writ  of  mandamus  to 
coerce  a  corporation  to  reconstruct  a  cer- 
tain tbing  orobject  necessarily  implies  the 
power  to  use  the  same  remedy  to  enforce 
an  obligation  to  construct  the  same. 

It  is  conceded  that  In  this  case  the  obli- 
gation sought  to  be  enforced  Is  to  con- 
strnct  an  embankment  which  has  never 
existed,  and  not  to  reconstruct  an  em- 
bankment which  had  once  existed,  but 
which  had  been  destroyed  or  demolished; 
and  the  question,  as  already  stated,  is  to 
determine  whether,  under  the  terms  of  the 
statute,  the  obligation  of  a  corporation, 
flowing  either  from  a  contractor  from  the 
effect  of  law,  to  constmet  a  new  embank- 
ment or  levee  can  be  enforced  by  means  of 
the  writ  of  mandamus.  "  Embankment, " 
which  Is  the  term  used  In  the  ordinance.  Is 
not  synonymous  with  the  term  "levee." 
used  in  the  statute.  An  embankment  is 
"an  artificial  bank  or  mound  ol  earth," 
(Webster.)  It  may  be  used  either  exelu- 
sirely,  as  road-way,  or  as  a  railroad  bed, 
or  ezdusively  as  a  protection  from  oTer^ 
flow,  or  as  both.  A  levee  Is  an  artificial 
mound  of  earth,  Intended  exclusively  as  a 
protection  from  overflow.  Every  levee  Is 
therefore  an  embankment,  but  every  em- 
bankment Is  not  a  levee.  It  would  there- 
fore not  be  a  violent  presumption  to  hold 
that  in  referring  to  a  levee,  the  reconstruc- 
tion of  which,  without  d^ay,  would  pre- 
vent a  great  disaster  from  an  overflow, 
the  law-maker  did  not  contemplate  the 
same  hasty  necessity  in  the  case  of  the  re- 
construction of  an  embankment  used  as  a 
road-way,  .which  would  involve  only  a 
question  of  use  or  convenience.  But,  for 
the  purposes  ol  this  discussion,  counsel  for 
the  defendant  consents  that  the  terms 
may  be  used  as  meaning  precisely  thesame 
thing.  The  queatloa  therefore  recurs,  aft- 


er that  concession,  which  we  make  only 
for  the  sake  of  argument,  as  to  the  appli- 
cation of  the  remedy,  under  the  statute,  to 
coerce  the  construction  of  a  new  levee  or 
embankment.  Every  act,  as  the  subject 
oS  an  obligation,  which,  under  the  statute, 
canbeenforced  byauuKfAino«,preeuppoees 
the  existence  of  the  object  or  thing  to  be 
affected  thereby  It  is  clear  beyond  ques- 
tion  that  the  word  "paving"  refers  exclu- 
sively to  a  street,  and  that  a  street  not 
laid  out  and  not  In  existence  cannot  be 
paved.  Conceding,  next,  that  the  word 
''grading  "was  meant  by  the  law-maker 
to  apply  to  ft  levee,  can  a  levee  not  yet 
constructed  or  thrown  up  be  graded? 
Evidently  not.  The  verb  "grade"  Is  de- 
flnetl  to  mean:  "To  reduce  to  a  certain 
degree  of  ascent  and  descent;  to  level  and 
prepare,  as  ground,  for  placing  the  rails 
on  a  railroad. "  Webst.  Diet.  As  applied 
to  a  leree,  the  operation  of  grading  would 
be  to  reduce  the  mound  of  earth,  neceeear- 
lly  unshapely  and  lacking  uniformity  when 
first  thro  wn  up,  to  a  uniform  emd  prncrlbed 
degree  of  ascent  and  descent.  Of  course 
the  operation  presupposes  the  existence  of 
the  levee  or  mound  of  earth.  It  may  be 
the  completion  of,  or  the  flnishlng  touch 
to,  the  levee,  but  It  can  tn  no  sense  be 
deemed  a  construction  thereof.  And  yet 
thia  is  the  only  term  In  the  statute  which 
the  city's  counsel  can  hold  up  as  including 
the  word  "construction"  within  Its  mean- 
ing. The  very  reverse  Is  the  truth.  The 
proper  construction  of  a  levee  may  include 
the  grading  thereof,  but  surely  the  grad- 
ing of  a  levee  no  more  includes  the  con- 
atroctlon  thereof  than  the  painting  of  a 
bouse  includes  the  conatruetlott  of  the 
aame. 

But  in  this  arguing  and  contending  coun- 
sel for  relator  lose  raght  of  their  pleading, 
to  which  the  specifications  of  the  city  sur- 
veyor are  attached  as  part  hereof.  In 
that  document  the  surveyor,  after  direct- 
ing the  mode  of  constructing  the  embank- 
ment, and  prescribing  its  dimensions,  pro- 
ceeds to  direct  that  "the  crown  and  slopes 
shall  be  neatly  graded.  **  Manifestly,  that 
officer  contemplated  that  construction,  as 
an  Independent  operation,  should  precede 
grading  as  a  finishing  touch,  and  so  did 
the  city'sconnsel  when  they  prepared  their 
pleadings.  Hence  their  pres«it  argument 
must  fall  of  its  own  weight. 

The  reasons  which  Induced  the  law-maker 
to  make  a  distinction  In  the  appllcaldonof 
the  writof  mandamus  betwera  tbeobltga- 
tlon  to  construct  and  that  to  reconstruct 
a  levee  are  noi  a  subject  of  necessary  con- 
sideration in  this  case.  Bnt  several  sug- 
gest themselves  to  the  legal  mind.  As  the 
statute  was  Intended  to  affect  the  country 
parishes  as  well  as  the  city  of  New  Orleans, 
It  occurred  to  the  legislature  that,  under 
existing  laws,  the  parishes  have  no  au- 
thority touching  the  construction  of 
levees, — a  power  which  is  delegated  to  oth- 
er functionaries  ;  the  duty  of  the  parish  be- 
ing restricted  to  the  repair,  the  preserva- 
tion, and  protection  ol  already  construct- 
ed levees.  Act  33  of  1879.  §  10.  It  Is  there- 
fore clear  that  the  pariBbes  need  not  be 
clothed  with  the  power  to  enforce  obliga- 
tions which  primarily  they  could  not  enter 
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into.  Hence  It  was  deemed  enffldent  to 
enable  them  to  enforce  only  contracts 
touching  the  reconetructlon  of  destroyed 
and  damaged  leveeB.  for  which  they  bad 
lejral  authorlly  to  stipulate. 

In  the  raconetniction  of  a  levee  the  di- 
mensions and  other  requirements  are 
known  in  advance,  and  no  question  affect- 
ing  the  same  could  arise  between  the  con- 
tracting parties,  and  hence  such  a  recon- 
struction was  deemed  a  well  defined,  in- 
disputable, and  clear  obllgattun,  falling 
within  the  well  understood  scope  of  the 
writ  of  msndumuB,  and  this  would  not  be 
the  case  with  a  new  construction,  as  Illus- 
trated by  tbte  very  case,  in  which  it  ap- 
pears that  the  dimensions  of  the  contem- 
plated work  were  left  to  the  Judgment,  dis- 
cretion, and  direction  of  the  city  surveyor. 

We  therefore  conclude  that  the  district 
Judge  committed  no  error  la  maintaining 
defendant's  exception. 

Judgment  affirmed. 


Stbinoeb  t.  Mathsb. 
{Supreme  Court  cf  LouieUma.  Nov.  18,  IfiSB.) 
AMtnmiT— EviDBiras. 
1.  A  woman  who  keeps  a  room  in  herhonae  to 
be  visited  and  ooouionally  occupied  by  her  con- 
cubine, without  any  contract  for  the  payment  of 
rent  by  the  latter,  cannot  enforce  sncb  payment 

S.  The  evidence  in  this  case  satis^n^  us  that 
Uie  services  for  which  payment  is  olaimea  had  no 
other  motive  than  the  prchezlBtiof  concabina«e  of 
the  parties,  and  were  merely  inddantal  tonum  re- 
lation, the  lOaintiff  cannot  otslm  rennmeratlrai 
therefor. 

3.  The  evldenoe  showlnv  that  there  was  no  in- 
tention on  the  part  of  the  plaintiff  to  claim,  or  of 
the  concubine  to  make,  any  payment  of  rent,  or  for 
services,  no  ohllgatlon  to  pay  was  created;  espe- 
cially when  it  appears  tlist  plaintiff  received,  In 
otherways,apeoDiilaz79Hldpro  quo  for  the  ben- 
efits comerreo. 

(Syltatnu  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Voorhibs,  Judge. 

Branch  K.  Miller,  for  appellant.  H.  P. 
Dart,  for  appellee. 

Fenxrb,  J.  Joseph  Mathee,  a  bache- 
lor, died  on  April  1, 18S7,  leaving  an  estate 
of  about  f 20,000,  which  was  Inherited  by 
the  defendant  as  hie  sole  legal  heir.  The 
plaintirr.alodglng-honBe  keeper  in  thlBcit.y, 
clainiH  tl.644.00  tor  room  rent  due  by  Jo- 
seph Mathes  from  May  1, 1^,  to  the  date 
of  his  death,  and  $500  for  services  rendered 
to  him  as  a  sick-nurse  during  the  same 
jteriod.  The  defenses  are  a  general  denial, 
and  the  special  defense  that  plaintiff  had, 
fur  many  years,  been  the  concubine  of  Jo- 
seph Mathes,  and  that  he  had,  on  that  ac- 
count, expended  large  sums  of  money  in 
her  behalf ;  that  be  visited  her  houRe,  dur- 
ing the  time  for  which  remuneration  is 
claimed, solely  tor  the  purpose  of  such  con- 
cubinage; and  that,  if  the  room  was  re- 
tained for  him,  it  was  solely  for  that  pur- 
pose. 

The  evidence  leaves  not  the  sllghteat 
dnnbt  upon  oar  minds  as  to  the  relations 
existing  between  plaintiff  and  Joseph 
Mathes.  They  were  those  of  concnhlnes. 
From  1867  to  1878  Mathes  lived  in  the 
houses  kept  by  plain  tiff.  In  1878  be  desired 
to  break  off  his  opeh  rdations  with  plain- 


tiff, in  order  to  maintain  relations  with 
his  brother,  and,  from  that  time,  he  roomed 
and  boarded  elsewhere.  Nevertheless  he 
continued  to  make  regular  weekly  visits 
to  the  house  of  plaintiff,  spending  there 
Saturday  night,  Sundi^,  and  Sunday 
night.  It  was  on  these  occasions  that  he 
occupied  theroomforwhichrentlsclaimed, 
and  which  was,  undoubtedly,  retained 
for  bis  occupancy,  and  not  rented  to  oth- 
ers. We  are  satisfied  that  the  sole  motive 
of  the  visits  or  occupancy  of  the  room  by 
Mathes,  and  of  its  retention  by  plaintiff, 
was  the  relation  uf  concubinage  existing 
between  them.  What  other  motive  does 
the  evidence  suggest?  He  hud  his  room 
elsewhere  which  he  paid  for  and  occnpled. 
Why  did  he  want  another  room?  It  is 
suggested  that  he  wanted  it  in  order  to  re- 
ceive the  care  of  plaintiff  as  a  nurse.  But 
did  he  only  require  nursing  on  Saturday 
and  Sunday  nights?  He  went  without 
nnrdng  during  therestof  theweek:  There 
is  uo  pretense  that  there  was  any  contract 
that  be  should  pay  veat  for  the  room.  If 
there  were  such  a  contract,  It  might  be 
that  the  concubinage  would  be  no  defense. 
That  he  did  not  pay  rent  for  the  room  Is 
evidenced  by  this  suit.  If  the  plaintiff  can 
recover  it  must  be  on  the  ground  that 
there  was  an  implied  contract  on  the  part 
of  plaintiff,  resulting  from  his  occupancy. 
But  are  we  to  hold  that  a  woman  or  man 
who  keeps  a  room  In  his  or  her  bouse  to 
be  visited  occasionally,  and  occupied  by  a 
concubine,  without  any  contract  to  pay 
rent,  can  claim  or  enforce  such  payment? 
The  cases  cited  by  plaintiff  clearly  exclude 
such  an  allowance.  In  Vlens  v.  Brickie,  8 
Mart.  (La.)  11,  the  court  overruled  a  d^ 
fense  of  concubinage,  but  the  opinion  said, 
after  admitting  the  fact  of  concubinage: 
"This,  however,  does  not  seem  to  have 
been  the  motive  of  their  coming  together, 
but  rather  the  consequence  of  the  famili- 
arity which  a  close  union  of  Interest  is 
apt  to  create  between  persons  of  dllferrat 
sexes.  We,  tberefore,  cannot  view  this  clr- 
cnmiitance  as  preventing  or  destroying 
any  right  which  she  may  have  on  the  de- 
fendant for  a  remuneration, "  etc. ;  clearly 
Implying  that  had  the  concubinage  been 
pre-existing,  aud  been  the  motive  of  their 
coming  together,  the  defense  would  have 
been  good.  In  Succession  of  FereuUhet, 
23  La.  Ann.  294.  the  court  said:  "An  em- 
ployer cannot  pay  off  a  female  employe 
by  robbing  her  of  her  virtue;  such  a  meth- 
od of  extinguishing  an  obligation  Is  not 
known  to  the  law.  If  concubinage  had 
been  alleged,  and  proved  to  have  been  the 
motive  and  cause  of  the  parties  living  to- 
gether In  the  same  house  In  the  first  in- 
stance, and  theservices  in  question  to  have 
been  merely  incidental  to  such  a  state  ot 
living,  our  conclusion  might  have  been 
different. " 

The  evidence  in  the  case  fully  convinces 
us  that  there  was  no  intention  on  the  part 
of  plaintiff  to  require,  ur  ot  Mathes  to 
make,  any  p^ment  for  the  occupancy  of 
the  room,  or  for  services.  It  further  sat- 
isfies us  that  Mathes  did  not  enrich  himself 
at  plaintiff's  expense,  but,  on  the  con- 
trary, that  he  gave  in  other  ways  a  pecun- 
iary quid  pro  goo  for  all  the  benefits  re- 
ceived from  her.  Theplalntitr  failed  totes- 
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atj  In  her  own  behalf,  and  It  she  mlKht,  by 
her  teetlmony,  have  Btrengthened  her 
claim,  Ita  absence  la  ber  own  fault.  As  It 
BtandB  on  this  record  we  agree  with  the 
Jad^^e  a  quo  that  it  1b  not  Buatatned.  We 
have  not  dlscuBsed  the  conflicts  in  the  evl- 
dence,  but  we  have  carefully  eoneldered 
and  welshed  them,  and  have  contented 
ourselveB  with  announcing  oar  concln- 
aiooB. 
Jndffment  afflrmed. 

Bebearing  lefoaed  Deoember  SI*  1880 


PirTBBDBQH  ft  SUDTHBEtN  Go AL  CO.  V.  SlOCK 

0t  ai. 

(Supreme  Court  of  LouMema.  Jan.  99,  1880.) 

CONTUOTS— ICDTUAL  AHBHT. 

L  No  disputed  qneBtion  of  law  arises  In  this 
case.  The  amy  issue  is  to  the  terms  of  an  oral 
oontract  sued  on.  The  plaintiff  carries  the  bur- 
den of  proof.  The  evidence  IsccmtradlotOTy.  The 
Judge  a  quo  determined  the  Issue  of  fact  In  favor 
of  defendant. 

3.  Contracts  arise  from  the  agreements  of 
parties,  not  from  their  disagreements;  and,  the 
evidence  showing  that,  for  want  of  clear  explana- 
tion, the  parties  mlsonderstood  each  other,  and 
really  disagreed,  instead  of  agreeing,  the  obliga- 
tion of  the  alleged  contract  cannot  be  aafarcedT 
iSyUatma  by  the  Court.) 

W.  8.  Benedtet  and  H.  C.  Cagojor  appel- 
lant. John  M.  Baldwin,  tor  appellee. 

Fenneb,  J.  Appeal  from  the  cirll  dis- 
trict court  for  the  paileh  of  Orleans.  On 
August  17, 1888,  the  plaintiff  and  defendant 
entered  Into  a  contract  concerning  the  sale 
of  one  boat  and  two  barges  of  coal.  It  is 
admitted  that  tmder  the  terms  of  the  con- 
tract the  sale  of  the  two  barges  was  only 
to  take  effect  as  a  completed  sale  on  Mon- 
day, August  20th ;  but  it  Is  claimed  ou  the 
part  ol  plaintiff  that  the  contract  with 
reference  to  the  boat  was  different,  and 
that  the  sale  of  the  boat  was  to  take  effect, 
and  did  take  effect,  August  18th. 

On  the  19th  of  August  the  boat  and 
barges  were  all  sunk  and  lost  In  a  cyclone. 
The  plaintiff  setup  no  claJm  on  account  of 
the  barges,  asBumlng  the  burden  of  their 
loss,  but  brings  this  Eietton  to  recover  "Ute 
price  of  the  boat  of  coal. 

Defendant  contends  that  there  was  but 
one  contract  covering  the  boat  and  the 
barges,  and  Identical  In  Its  terms  as  to 
both,  and  that  the  whole  sale  was  to  take 
effect  as  completed  only  on  Monday,  Au- 
gust 20th.  This  presente  a  simple  Issue  of 
fact,  involving  no  question  of  law  what- 
ever. There  Is  no  question  as  to  the  com- 
pleteness of  the  coCTtruct  between  the  par- 
ties. The  Issue  is  a«i  to  the  terms  of  the 
contract.  If,  as  defendant  contends,  the 
contract  was  for  a  sale,  to  take  effect  as 
euch  only  on  August  20th,  covering  alike  the 
boat  and  barges,  plaintiff  would  admit 
Uiat  the  losB  of  the  boat  fell  on  him,  just 
as  he  does  admit  that  he  must  bear  the 
loss  of  the  barges.  II,  on  the  other  hand, 
the  contract  wus  that  the  sale  of  the  boat 
was  to  take  effect  on  the  18th,  the  Civil 
Code  would  inform  the  defendantB,  unmis- 
takably, that,  the  "  agreement  for  the  ob- 
|ect,  and  the  price  thereof,  bdng  complet- 


ed," the  thing  sold  waa  at  their  riafc,  "al- 
though the  object  had  not  been  delivered, 
or  the  price  paid,"  the  aeller  not  b^og  in 
default  for  non-dellvery .  Rev.  (Svll  Code, 
arts.  1909,  3456,  2457,  2470,  2552. 

There  is  no  dispute  about  the  elementary 
principles  of  law.  The  queetlon  Involved 
In  the  caae  is  what  were  the  terms  of  the 
contract,  as  a  matter  fact.  The  deal- 
ings between  the  parties  were  verbal. 
Their  evidence  on  the  subject  is  contradict- 
ory, and  the  plaintiff  carries  tbe  burden  of 
proving  his  case.  The  learned  judge  &  quo 
concluded  that  the  plaintiff  had  failed,  and 
that  the  weight  of  the  evidence  was  on  the 
aide  of  defendant.  After  a  careful  atudy  of 
the  record,  we  agree  with  him.  While  we 
admit  that  the  defendant's  agent  intended 
to  make  an  immediate  sale  of  the  boat  of 
coal,  to  be  perfect  from  the  date  of  desig- 
nation ofthepartlcularboat,  we  areequal- 
ly  convinced  that  the  defendant  did  not  so 
nnderstand  It.  The  boat  and  barges  were 
included  In  the  same  contract;  and,  if  the 
plaintiff's  agent  Intended  to  make  dlttermt 
terms,  aa  to  the  time  when  the  sale  of  the 
boat  was  to  take  effect,  from  those  as  to 
the  Bale  of  the  bargee,  it  was  his  duty  to 
have  stated  the  difference  very  clearly,  so 
that  there  ataould  have  been  no  room  for 
misunderstanding.  This,  his  own  evidence 
satisfies  us.  he  failed  to  do.  It  was  not 
until  the  ISth,  the  di^  after  the  contract, 
when  the  agent  called  on  d^ndant,  and 
designated  tbe  particular  boat,  and  pre- 
sented the  papers  for  signature,  that  it 
was,  for  the  fii^t  time,  clearly  presented  to 
defendants  that  the  agent  considered  the 
sale  of  the  boat  as  taking  effect  at  that 
date.  The  evidence  Is  clear  that  at  that 
time,  the  day  b^ore  the  loss,  the  detend- 
anta  asserted  their  understanding  of  thdr 
contract,  and  repudiated  that  of  the  agent. 
Contracts  are  founded  on  the  agreementa 
of  parties,  not  on  th^  disagreements. 

Judgment  afflrmed. 

Rehearing  refused. 


Klbin  t.  Statb  Tbbaburbb. 

(Supreme  Court  of  tovMana.  Feb.  10,  1890.) 

SM.TB  WaBRAMTB — RlGBTS  Ot  HOLDKBS — CojfSnTT- 

TioNU.  Law. 

1.  Holders  of  state  warrants  drawn  against 
the  general  fund  of  any  year,  out  of  the  state 
treasury,  under  the  general  appropriation  act  of 
that  year,  have  a  standing  In  coort  to  contest  the 
validity  of  other  warrants  issued  under  a  special 
appTOT>riati<m  aot,  drawn  against  the  same  fund, 
if  said  fond  is  shown  to  he Innifflolent  to  payana 
satisfy  all  warrants  drawn  against  the  sama 

3.  Under  the  provisions  of  article  58  of  the 
constitution,  the  general  appropriation  bill  alone 
may  embrace  several  items  or  objeots  of  expendi- 
tures of  Stat©  revenues.  All  other  appropriations 
shall  be  made  by  separate  bills,  each  embracing 
bnt  one  object  Act  No.  61  of  1888,  entitled  "An 
aot  making  appropriations  to  pay  deficiencies  due 
by  the  state  for  the  years  1885,  1886.  and  1887,  ^ 
not  being  a  general  appropriation  hill,  and  em- 
bracing in  its  body  four  different  and  dlstinot  ob- 
jects, is  unconstitutional,  null,  and  void. 
(SyUabut  by  the  Court. 

* 

Appeal  from  ciTil  diatiict  eonrt,  partoh 
of  Orleans ;  Ellis,  Judge. 

W.  H.  Rogers,  for  appellant.  Chfui.  CoP' 
roll,  for  appellee. 
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PocHE,  J.  ThlB  controTeray  InTolves 
the  qaeetion  of  the  validity,  or  of  the  prop- 
er rank,  of  certain  warrants  drawn  by 
the  auditor  on  the  treasDrer,  under  the 
proTtslODs  of  Act  51  of  1888,  entitled  "An 
act  making  appropriations  to  pay  defl- 
ciencivfl  due  by  the  state  tor  the  years  1885, 
1886,  and  1S87."  Tbecontentlononthepart 
of  plaintlfr,  who  Is  joined  by  three  inter- 
venors,  le  that,  as  holders  of  warrants 
drawn  agalnstand  payable  ont  of  the  gen- 
eral fond  of  the  general  appropriation  act 
of  ISSm,  tb^r  prospects  of  being  paid  are 
affected  by  the  plan  adopted  by  the  state 
treasurer, who  places  the  warrants  drawn 
under  Act  61  of  1888  on  the  same  footing 
with  th^re.  They  allege  that  the  treas- 
urer thus  erroneously  construes  the  mean- 
ing and  effect  of  said  Act  of  1888.  which 
does  not  purport  such  a  party ;  and  they 
furtber  charge  that  the  act  in  question  Is 
unconstltuttonal ;  hence  they  pray  that 
the  warrants  issued  thereunder  be  declared 
nail  and  Told.  The  defense  Is  practically 
a  general  denial.  The  Judgment  below  u 
in  favorof  plaintiff,  and  of  Interrenors,  sus- 
taining the  injuncton  which  they  had 
prayed  for  to  the  extent  that  their  war- 
rants be  given  preferenceoverthewarrants 
Issued  under  Act  51  of  1888.  The  treas- 
urer appeals,  and  the  plalnldfl  and  Inter- 
venors  pray  for  an  amendment,  with  the 
view  to  a  decree  pronouncing  the  uncon- 
BtltutloDality  of  said  act  of  18K8. 

By  the  terms  of  the  general  appropria- 
tion act  of  1886,  the  treasurer  is  required 
to  pay  warrants  drawn  against  the  geu- 
enufund.  in  the  followlnsr  order :  "f^rat. 
Warrants  Issued  forsalariesof  officers, em- 
ployes, and  office  expenses  of  the  various 
departments  of  the  government,  including 
£iBBeBSorB;  second,  warrants  issued  for 
agrricnltural  and  mechanical  college,  uni- 
versity for  education  of  persons  of  color, 
and  state  printing;  tA/rcf,  warrants  Issoed 
for  miscellaneous  purposes. " 

It  Is  In  proof  that  all  warrants  belong- 
fngto  the  first  two  claBses.  as  her^nabove 
enumerated,  have  been  paid  In  full ;  and 
that  the  warrants  held  by  plaintiff  and  by 
the  Intervenors,  as  well  as  those  which 
have  been  drawn  under  the  provisions  of 
Act  61  of  1888,  belong  to  the  third  class.  It 
also  appears  from  the  record  that  the  rev- 
enues to  be  credited  to  the  general  fund  of 
1887  will  not  be  sufflelent  to  pay  more  than 
the  warrants  Issned  under  the  general  ap- 
propriation act  of  1886,  which  are  yet  out- 
standing; and  hence  It  appears  that  rank- 
ing with  them  the  warrants  issued  under 
Act  61  of  1888  would  Injuriously  affect  them, 
and  would  have  a  tendency  to  depreciate 
their  value.  Thatlstbesource  of  thecause 
of  action  which  plaintiff  and  interrenors 
set  forth  in  the  premises. 

Among  other  grounds  of  unconstitu- 
tionality, they  charge  that  Act  61  of  1888 
is  In  violation  of  article  68  of  the  constitu- 
tion, which  reads:  "The  general  appro- 
priation bill  shall embrEice  nothing  but  ap- 
propriations for  the  ordinary  expenses  of 
the  govemment.  Interest  on  the  public 
debts,  public  schools,  and  public  charities, 
andsuchblU  shall  beso  itemized  as  to  show 
for  what  account  each  and  every  appro- 
priation shall  be  made^  AU  other  appro- 
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priatlons  shall  be  made  by  separate  bills, 
each  embracing  but  one  object.  ** 

The  contention  urged  by  appellees  is  that 
the  act  in  question,  which  is  not  a  general 
appropriation  act,  contains  several  objects 
embraced  in  one  and  the  same  bill,  in  di- 
rect violation  of  the  last  clause  of  the  ar^ 
tide  of  the  constitution  herein  above  trans- 
cribed. As  Indicated  by  its  title,  the  act 
was  intended  to  make  appropriations  to 
pay  deficiencies  due  by  the  state  for  the 
years  1885, 1886,  and  1887.  It  then  process 
to  appropriate  $11,057.28  for  four  different 
and  distinct  purposes,  as  follows:  (1)  To 
pay  the  salaries  of  certain  registrars  of 
voters,  for  services  rendered  In  connection 
with  a  congressional  election  held  In  No- 
vember, 1887,  the  sum  of  f 2,600.  out  of  the 
revenues  of  1887;  (2)  to  pay  for  transport- 
ing state  troops  in  the  field  during  the  la- 
bor strikes  In  November,  1887,  the  sum  of 
97,657.28  out  of  the  revenues  otl887;  (8)  to 

Say  expenses  of  a  speclaJ  election  in  June, 
385,  f600,  out  of  the  revenues  of  1886;  (4) 
to  pay  expenses  of  a  special  election  held 
In  August,  1886,  f 200,  out  of  the  revenues 
of  1885. 

A  mere  comparison  of  the  constitutional 
requirements  with  the  terms  and  purposes 
of  the  act  under  discussion  is  sufficient  to 
demonstrate  the  fatal  constitutional  de- 
feet  of  the  statute.  It  Is  too  plain  for  ai^ 
gument  that  the  act  is  not,  that  under  the 
very  nature  of  thiogs  it  could  not,  and 
that  it  never  was  Intended  to  be,  a  general 
appropriation  act.  Hence  It  cannot  be 
shielded  under  the  first  clause  of  article  GSt 
which  has  reference  exclusively  to  a  gener- 
al appropriation  bill,  which  under  Its  very 
nature  must  unbrace  a  large  number  and 
a  great  variety  of  objects  and  Items,  as 
numerous  as  the  many  and  various  par* 
poses  of  government  requiring  expendi- 
tures of  money  are  themselves. 

But.  in  so  far  as  all  other  appropria- 
tions are  concerned,  the  framersotthecon- 
stItutloD  have  deemed  it  wise  to  provide 
and  to  require  that  they  be  made  by  sepa- 
rate bills,  each  embracing  but  one  object. 
By  another  article  f29)  the  constitution 
appltesttae  sameruleto  all  laws  enacted  by 
the  general  assembly,  The  reason  of  the 
rule  Is  founded  In  long  experience  in  legis- 
lation, and  has  for  objects"toobvlatecon- 
fuBlon  in  l^elatlon,  by  mingling  in  the 
same  act  entirely  distinct  and  heterogm^ 
ous  provisions, "( Walker  v.  Caldwell,  4  La. 
Ann.  298;)  to  prevent  "hodge-podge"  or 
"log-rolling"  legislation,  bringing  together 
in  one  bill  diverse  subjects,  with  a  view  to 
comblnelnthe  support  of  the  entire  bill  the 
advocates  of  each  particular  provision, 
(People  V.  Mahaney,  13  Mich.  494;)  to  pre- 
vent surprise  or  fraud  upon  the  l^slature 
or  the  people,  by  smuggling  provisions  into 
bills  of  which  the  title  gave  no  intimation, 
and  which  might  therefore  be  carelessly 
and  "unintentionally  adopted,"  (State  v. 
Henderson,  32  La.  Ann.  780. 

Experience  has  demonstrated  that  the 
ruleis  awlseone;  and  that  it  has  prevented 
much  mischief  in  general  or  ordinary  legis- 
lation; and  it  must  commend  Itself  to 
greater  favor,  where  the  object  of  the  act 
Is  to  disburse  the  revenues  of  the  state,— 
thepeople's  money.  Should  it  beconceded 
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that  Act  51  was  intended  to  be  a  supple- 
ment to,  or  an  amendment  of,  a  general 
appropriation  act.  It  would  yet  be  uncon- 
stitutional, aB  a  leslBlatlve  attempt  to 
amend  two  distinct  appropriation  bills 
t)y  one  act ;  because  Act  51  proposes  to  ap- 
propriate reveoues  of  1885,  covered  by  the 
general  appropriation  bill  of  1S84»  and  It 
also  disposes  of  rerenuee  ot  18S7,  covered 
by  Act  47  of  1886.  The  act  would  thus  em> 
brace  two  objects,  neither  of  which  Is  ex- 
pressed In  the  title,  cmd  would  then  pre- 
sent a  double  violation  ol  article  29  of  the 
constitution,  which  Is  also  lavoked  by  ap- 
pellees in  their  pleadinss. 

As  the  purposes  contemplated  in  the  act 
under  consideration  appear  to  be  reasona- 
ble and  equitable,  it  is  peiliapa  to  be  re- 
gretted that  the  law-maker  in  drawing 
the  bills  did  not  comply  with  tbe  consti- 
tutional requirement,  as  he  did  In  several 
appropriations  made  at  the  same  session 
ot  the  general  assembly,  embracing  ob- 
jects apparently  not  more  meritorious 
than  each  of  the  fourseparate  and  distinct 
purposes  which  were  car^essly  blended  to- 
gether in  Act  SA.  But  our  plain  and  para- 
mount duly  la  to  oboy  ana  to  enforce  the 
constitution.  In  the  face  of  which  all  other 
considerations  must  yldd,  and  carry  no 
weight. 

The  forgoing  reasons  lead  us  to  con- 
clude, without  making  any  comments  as 
to  the  correctness  ot  the  views  of  the 
learned  Judge  of  the  districtcourt, — which, 
however,  appear  very  doubtful,— that  ap- 
pellees are  toititled  to  a  decree  nullifying 
the  entire  act,  and  canceling  the  warrants 
issued  thereunder.  It  is  therefore  ordered 
that  the  Judgmrat  ot  the  lower  court  be 
amended,  by  declaring  that  Act  No.  61  of 
1888  is  unconstitutional,  and  that  all  war- 
rants Issued  under  its  authority  are  null 
and  void ;  and  that,  as  thus  amended,  said 
Judgmmt  be  affirmed,  at  the  cost  of  appel- 
lant In  both  conrta. 


GiLDiBBE  T.  OumBT,  (THOMPSON,  ^tervo- 
nor.) 

(Suprame  Court  ctf  Loulrtana.  Feb.  10, 1890.) 
FaAnDuunrr  Convstance^— ComnnnnuL  Biu- 

TIONB. 

1.  In  questions  ot  fraudalent  simulation,  the 
relation  between  the  parties,  such  as  those  of 
brother-in-law  and  employe,  are  clroumstances 
entitled  to  due  weight;  but  they  are  not  inconsist- 
ent with  the  honest  relatitnt  m  debtor  and  cred- 
itor, mx  do  disy  deprive  the  creditor  of  legal  re- 
oourse  tar  the  <mforcement  of  his  debt. 

2.  In  this  case  the  evidence  circumstantially 
explains  the  origin  of  the  debt,  and  the  motive  of 
the  iiroceediDg  is  uncontradicted,  and  is  supported, 
not  only  by  the  testimony  of  the  parties,  intt  by 
numerous  collateral  facts  proved  by  other  wit- 
nesses. 

(SyUabM  by  the  Court.) 

WaJter  J.  Sathora  and  L.  A.  Molae,  for 
plaintifl.  L.  F.  Sutbom,  for  defendant. 
W.  S,  ParkersoD,  for  Intervenor. 

Fenner,  J.  Appeal  from  the  district 
court  for  the  parish  of  Terre  Bonne.  On 
January  29.  18S9,  the  plaintiff,  Cadiere, 
brougbtsult  against  Cruldry  on  two  notes, 
—one  for  $2,100,  the  other  for  fSOO,— and 


attached  the  property  of  defendant.  This 
was  followed  by  numerous  other  attach- 
ments at  the  suit  uf  the  creditor,  and, 
among  them,  one  of  Philip  Thompson,  the 
present  Intervenor  and  appellant.  Thom  p- 
Hon,  after  having  inntltuted  his  own  at- 
tachment proceeding,  Intervoied  in  this 
suit  by  a  petition,  in  which  be  averred, 
substantially,  that  Cadiere  waa  not  a  cred- 
itor of  defendant;  tiiat  the  notes  sued  on 
by  him,  which  purported  to  have  l>een  ex- 
ecuted in  1886,  were  not  executed  at  that 
time,  but  were  Issued  only  a  few  days  be- 
fore the  suit,  with  the  view  of  Instituting 
said  suit  under  a  scheme  concocted  be- 
tween said  Ouidry  and  said  Cadiere  to 
cover  up  the  property  oA  said  Guidry,  and 
to  defraud  his  credltora."  He  prayed  for 
judgment  decreeing  that  Cadlwe  was  not 
a  creditor;  that  his  ctalra  was  fraudulent 
and  simulated, — the  result  of  a  fraudulent 
conspiracy ;  that  Cadiere's  attachment 
should  be  set  aside ;  and  that  Intervenor'a 
attachment  be  ranked  as  the  first  privilege 
on  the  property  These  allegations  were 
denied  by  Cadiere,  and  on  these  Issues  the 
case  went  to  trial.  The  Judge  a  quo  re- 
jected the  demand  of  the  intervenor,  and 
maintained  Cadiere's  attachment. 

We  have  critically  examined  the  evidence. 
Cadiere  is  the  brother-in-law  of  Guidry, 
and  had  been  his  employer  prior  to  the 
suit.  These  are  circumstances  which  have 
their  weight  In  controversies  of  this  nat- 
ure, but  they  are  not  inconsistent  with 
the  honest  relation  of  debtor  and  creditor, 
nor  do  they  deprive  the  creditor  of  legal 
recourse  for  the  enforcement  of  his  debt. 
There  are  no  other  circumstances  that  we 
have  been  able  to  discover  in  the  evidence 
that  thi-ows  the  slightest  suspicion  upoK 
the  verity  of  Cadiere's  debt,  and  the  hon- 
esty of  his  proceeding.  On  the  contrair, 
the  evidence  clrcamstanttally  explains  the 
origin  and  nature  of  the  debt,  and  the  mo- 
tire  of  hie  proceeding,  sustained  not  only 
by  the  testimony  of  the  parties,  but  by  col- 
lateral tacts  fully  proved  by  other  wit- 
nesses. We  need  not  detail  the  evidence. 
It  Is  uncontradicted,  and  fully  satisfies  us 
that  Intervenor's  oharges  are  unfounded. 
Intervener's  counsel  quotes  Judge  Man- 
ning's epigrammatic  expression  that  '*Rim- 
ulation  is  sometimes  difficult  of  detection, 
but  dunderheads  are  sure  to  furnish  tbe 
means  for  UBTelling  their  awkwardly  con- 
cocted schemes. "  Walsh  v.Carrene,36  La. 
Ann.  199.  We  are  convinced  there  Is  no 
simulation  In  this  case,  but,  if  there  be, 
the  parties  to  It  are  certainly  not  dunder- 
heads. 

Judgment  affirmed. 


Weill  v.  Trosclaib  et  ah 
{Swpreme  Court  of  LauAsUma.   Feb.  10,  1S90.) 

AOCOHUODATION  PaPBR— BONX  FmS  FOBCaABBUS. 

1.  The  holder  of  aooommodatloa  paper  ac- 
quired before  maturity,  without  notice  or  Knowl- 
edge of  any  equities  or  agreement  existing  be- 
tween the  maker  and  the  payee  of  Ute  uote,  is  en- 
titled to  the  same  protection  which  Is  extended  to 
the  holder  of  negotiable  paper  acquired  before 
maturity. 

2.  "nie  defense,  in  a  suit  on  the  note,  tliat  the 
maker  is  not  liable  thereon,  on  the  ground  Uufc 
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the  note  was  extended  m  «n  wcommodation  for 
tiie  pi^ee  and  the  rains  holder,  must  be  dearly 
tvoTOd,  In  order  to  prenll.  In  such  %  case,  the 
Dorden  of  eridenoe  fs  on  the  maker  urging  that 
defense. 
(SyUaInu  hy  flto  Cowrt) 

Appeal  from  district  court,  parish  ot  La 
Fonrcbe;  Taylor  Bbattib,  Judge. 

O'SaOivan  A  Knobloek,  for  appellanta. 
Knoblotik  A  Moore,  for  appellee. 

PocHE,  J.  IMendants  reslat  the  pay- 
meut  of  a  promlBsory  note,  executed  by 
them.  Jointly,  In  December.  1884,  payable. 
10  months  wter  date,  to  tbe  order  of,  and 
Indorsed  by,theaerricaltural  flrmofOualon 
&  Bernard,  and  now  bold  by  plaintlfl. 
Their  defense  la  that  they  received  no  con- 
eideration  for  the  note,  wblcb  they  eze- 
cated  as  an  accommodation,  "for  the puV' 
pose  of  aSBistlox  tbe  pttyeea  thereof, 
(ktuUm  A  Bernard,  and  tbe  pItUattff  herein, 
ofwbieh  twxt  tbe  aald  plaiDtUF  was  Hilly 
tOfcniMant,  and  received  said  Dote  ftilly 
aware,  at  tbe  time  said  note  was  traas- 
fyrred  to  bim,  became  bis,  that  your  de- 
fendant received  no  consideration  there- 
for. "  Tbe  words  herein  italicized  aretran- 
ecribed  from  their  anawer.  They  prose- 
cote  this  appeal  from  a  Judgment  in  favor 
of  plaintiff. 

The  undisputed  facts  of  the  case  are 
that,  in  1884,  plaintiff,  who  was  the  com- 
mission merchant  of  Coulon  &  Bernard, 
■ngar  planters,  havingmade  advances  on 
thpircrop  for  that  year,  and  being  called 
on  for  an  additional  loan,  rffueed  to  make 
the  same  without  security,  whereupon  the 
note  now  sued  on  was  produced  by  Co  alon 
fur  his  firm,  for  whose  account  it  was  dis- 
counted by  plaintiff,  who  placed  net  pro- 
ceeds to  their  credit.  It  is  in  proof  that 
CoQlon  repi-esented  to  the  defendants  that 
thenote,  which  they  executed  at  bis  urgent 
request,  was  purely  In  accommodation  to 
be  Dsed  by  Weill  In  borrowing  money 
thereon,  with  the  full  and  distinct  under- 
fltunding  that  Weill  would  never  look  to 
the  makers  for  payment. 

The  testimony  is  very  conflicting  on  all 
other  points  in  tbe  case,  principally  on  tbe 
alleged  knowledge  of  and  satisfaction  by 
plaintiff  of  the  representations  made  of  tbe 
matter  by  Coulon  to  tbe  defendants.  As 
the  note  was  acquired  by  plaintiff  long  be- 
fore maturity,  proof  of  that  knowledge  on 
his  part  Is  a  legal  requisite  to  defeat  his 
lif^t  of  recovery  on  the  note.  He  admits 
that  he  knew  that  the  note  was  an  accom- 
modation, and  he  states  that  he  advanced 
his  money  on  that  very  consideration ;  but 
he  disclaims  all  knowledge  ot  any  equities 
or  agreement  which  might  have  been  stlp- 
Qlated  between  the  makers  and  the  payees 
of  the  note»  as  contended  tor  by  the  defend- 
ants. 

In  such  eases,  the  rights  of  the  holder  of 
accommodation  paper  are  settled  as  fol- 
lows: "A  delmdant  may,  in  general,  make 
tbe  defenm  of  a  want  of  consideration 
against  a  remote  party,  if  he  could  have 
made  It  against  anearer  party,  and  the  re- 
mote party  took  the  papertrom  the  nearer 
party  with  a  knowledge  that  It  was  open 
to  this  dtfense.  But  a  very  Important  ex- 
ception to  this  rule  prevails  In  the  case  of 


accommodation  paper.  Tbeplainreasonof 
this  Is  that  the  accommodation  maker,  ac- 
ceptor, or  indoreer  intends  to  lend  his  cred- 
it, and  does  it  as  a  favor  to  some  party 
who  pays  him  nothing.  This  party  ther^ 
fore,  can  never  sue  him ;  or  If  be  does,  the 
want  of  consideration  will  be  a  perfect 
defense.  But  It  thla  accommodated  party 
uses  tiie  credit  he  has  borrowed  by  selling 
the  note,  or  getting  It  discounted,  theholder 
may  say  *  I  bought  the  note,  or  discounted 
it,  for  tbe  veiy  reason  that  you  had  lent 
your  credit  on  It;  and  I  took  It  on  tiie 
faith  of  your  credit.'  We  must  ther^ore 
understand  the  legal  definition  of  an  accom- 
modation party  to  negotiable  paper  to  l>e 
one  who  puts  his  name  there,  withont  any 
conRtderatlon.  with  the  Intention  of  lending 
hia  credit  to  the  accommodated  party. 
Para.  Notes  4  B.  183;  1  Edw.  Blila,  316; 
Bank  v.  Cason,  39  La.  Ann.  865  ;  2  South. 
ReiJ.  881;  Sadler  t.  White,  14  La.  Ann.  177. 

After  a  careful  study  of  Uierecord,  wecon- 
clude  that  defradants  have  not  only  failed 
to  prove  that  plaintiff  knew,  and  acted  on 
the  knowledge,  that  the  note  was  executed 
andlntendedasanaccommodation  to  him- 
self, but  that  the  preponderance  of  the  evi- 
dence goes  tar  to  establish  the  reverse  or 
n^atlve  of  that  proposition. 

From  the  testimony  ot  one  of  thedefend- 
ants  bimstdt,  it  appears  that  after  several 
converaationa  with  Weill,  in  which  he  un- 
derstood the  latter  to  have  released  him, 
and  his  brother  and  partner,  from  any  lia- 
bility on  the  note.  In  the  last  Interview  on 
the  subject,  Weill  had  offered  to  "  knock  off  " 
the  sum  ot  fSOO  on  the  amount  ot  the  note 
in  capital  and  interests.  Such  an  offer 
clearly  and  concdnsiv^y  nesatlvee  the  Idea 
of  any  intention  on  tbe  pan  d  tbe  plaintltt 
to  entirely  release  the  makers  ot  the  note 
from  liability  thereon;  and  that  fact,  In 
connection  with  the  proof  that  he  dis- 
counted the  note  hlmaelt;  that  he  never 
used  it  either  as  a  pledge  orcollateral  secu- 
rity, either  to  borrow  money  or  to  secure 
any  indebtedness  of  his;  that  he  never 
purted  with  it  at  any  time;  that,  on  ac- 
count (tf  the  crop  of  1884,  Coulon  &  Bernard 
remained  his  debtors  in  a  sum  exceeding 
fd,500, — all  contribute  to  satisfy  us,  as  it 
did  tbe  district  Judge,  that  the  note  had 
been  executed  solely  and  exclusively  forthe 
accommodation  of  Coulun  &  Bernard,  and 
that  plaintiff  Is  entitled  to  the  protection 
which  law  and  Jurisprudence  extend  to 
the  bona  Sde  holder  of  negotiable  paper, 
acquired  before  maturity,  without  notice 
or  knowledge  ot  any  equities  which  might 
or  did  exlstbetweentbepartlee  to  thenote. 
Cochrane  v.  Dickenson,  40  La.  Ann.  127,  3 
South.  Rep.  841. 

We  understand  that  the  firm  belief  in 
defendants'  mincto  that  they  are  not,  and 
never  were,  bound  for  tbe  payment  of  the 
note  In  suit,  results  from  an  honest  misun- 
derstanding of  the  contract  which  they  had 
entered  Into,  and  an  unfortunate  miscon- 
ception ot  tbe  obligation  which  they  had 
thereby  Incurred;  but  we  leave  the  case 
with  a  clear  conviction  that  plaintiff  had 
no  connection,  directly  or  indirectly,  with 
any  deception  practiced  on  them,  or  any 
misrepresentation  made  to  them  In  tbe 
premises. 
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It  may  be  a  bard  case  on  the  defendants ; 
bat  conrts  must  apply  the  law^erenthoagh 
they  may  regret  consequences. 

Jndxment  affirmed. 

FsNNBB,  J.,  atment. 


DoLLiNS  et  a/,  t.  Ijndbbt  al. 

(Sv/preme  Court  of  Alabama.   Feb.  1,  1890.) 

ATTA.CHMI1IIT — CRKDITOBS*  BUX — RbOSIVIIU. 

Where  proper^  has  been  seized  on  attaoh- 
ment,  and  the  claim  of  a  third  person  thereto  in- 
terposed, it  is  in  the  custody  of  the  law,  and  can- 
sot  be  transferred  to  a  receiver  appointed  on  the 
filing  of  a  creditors'  bill  at  the  suit  of  other  cred- 
itors of  the  attauhment  defendant. 

Appeal  from  chancery  court.  Marengo 
county;  Thomas  W.  Coleman,  Judge. 

Geo.  W.  Taylor  and  John  C.  ADdersoB, 
for  appellants-  Tajrloe  A  JobnatoUi  tor 
appellees. 

Stone,  C.J.  The  present  suit  la  by  cred- 
itors of  Price  Bros.  It  ia  not  pretended 
that  A.  J.  Dolllna  ft  Co.  are  debtors  of  the 
complainants,  nor  Is  the  bill  so  framed  as 
that  relief  can  be  obtained  against  them 
as  debtors.  The  bill  cfaargeB  that  Price 
Bros,  are  insolTent ;  that  they  are  indebt- 
ed to  the  several  complainants  In  separate 
amounts ;  that  they  were  merchants,  car- 
rying on  business,  owning  a  stock  of 
goods,  a  store-house,  store  fixtures,  and 
some  other  chattels ;  that  on  December  29, 
1888,  tbey  pretended  to  sell  their  store- 
house, store  fixtures,  and  merchandise  to 
A.J.  Dolllne  &  Co. ;  and  that  said  pretend- 
ed sale  waB  made  with  Intent  to  delay, 
hinder,  and  defraud  their  creditors.  The 
bill  avers  many  facts  and  circumstances 
tending  to  show  fraudulent  Intmtof  Price 
Bros.,  and  that  A.  J.  Dollins  ft  Co.  knew 
of  and  participated  In  that  fraudulent  In- 
tent. If  these  averments  stood  alone,  they 
are  probably  sufficient  for  an  equltableat- 
tachment  for  the  seizure  of  such  of  the 
property  as  can  be  properly  classed  as  hav- 
ing belonged  to  Price  Bros.  It  could  gono 
further.  It  A.  J.  Dolllna  ft  Co.  were  jaaia 
ade  purchaBers  by  reason  nt  the  fraud, 
that  could  not  tssten  a  liability  on  their 
property  not  acquired  from  Price  Bros,  far* 
ther  than  to  render  them  personally  liable 
for  the  property  thus  acquired  to  the  ex- 
tent they  had  sold,  consumed,  or  otherwise 
converted  It.  The  bill  does  not  stop  with 
the  averments  noted  above.  It  shows 
that  soon  after  the  alleged  sale  to  A.  J. 
Dolllna  ft  Co., to-wlt,  January  4, 1880, three 
several  creditors  of  Price  Brm.  sued  oat 
attachments  against  them,  which  were 
levied  on  the  entire  property  conveyed  to 
A.  J.  Dollins  ft  Co.;  that  the  latter  com- 
pany interposed  a  claim  to  the  property, 
(personal,)  under  the  statute,  and  execut- 
ed claim  bonds  with  two  sureties  and  re- 
took possession  of  the  property.  This 
was  the  inauguration  of  collateral  suits, 
which,  in  our  Jurisprudence,  are  called 
"Trials  of  the  Right  of  Property."  A.  J. 
Dollins  ft  Co.  cUso  executed  a  mortgage  to 
their  sureties  on  the  claim  bonds,  to  in- 
demnify them  against  their  surety-ship. 
In  this  mortgage  they  conveyed  all  the 
property  they  had  acquired  from  Price 


Bros.,  and  additional  proper^.  There  la 
no  averment  In  the  bill  that  the  property 
conveyed  by  Price  Bros.,  on  which  the  at- 
tachments at  law  had  been  levied,  were  ot 
greater  value  than  the  afs^r^gate  of  the 
claims  under  which  they  had  been  attached. 

This  bill  was  filed  in  November,  1880,  and 
one  of  its  prayers  la  that  the  older  attach- 
ing creditors  be  required  to  exhaust  the 
property  nt  A.  J.  Dollins  ft  Co.,  mort- 
gaged  to  their  sureties,  before  utilizing  the 
property  acquired  from  Price  Bros.  There 
was  a  prayer  tor  the  appointment  of  a  re- 
ceiver, and  that  the  property  conveyed  by 
Price  Bros,  to  A.  J.  Dollins  ft  Co.,  inclad- 
ing  the  store-house,  store  fixtures,  and  all 
the  merchandise  and  bills  receivable  which 
were  In  the  store,  be  placed  In  the  handa 
of  such  recover.  This  prayer  was  grant- 
ed, the  receiver  appointed  and  placed  in 
possession,  and  from  that  order  the  pres- 
ent appeal  Is  prosecuted. 

The  property  which  had  been  attachedi, 
and  to  which  statutoiy  claim  had  been  in- 
terposed, was  in  the  custody  of  the  law, 
and  It  was  error  to  take  It  away  from 
such  custody,  and  place  it  in  the  hands  of 
a  receiver.  It  was  alike  prejudicial  to  the 
rights  of  the  claimants  and  their  sureties, 
and  to  the  prior  acquired  Jurisdiction  ot 
the  law  court  over  the  res,  which  was  the 
subject  of  contention.  Rives  v.  Wtlbome, 
6  Ala.  45;  I^ngdon  v.  Brumby,  7  Ala.  53; 
Kemp  V.Porter,  Id.  188;  Read  v.Sprague, 
84  Ala.  101.  The  only  exception  to  this 
rule  is  when  this  second  seizure  Is  under 
process  which  has  a  paramount  lien.  And, 
though  not  necessary  to  be  decided,  leet 
we  be  misunderstood,  we  will  state  it 
should  be  a  very  strong  case,  sustained  by 
strong  affidavit,  or  affidavits  of  fact  and 
urgency,  to  Justttjr  the  appointment  of  a 
receiver,  and  the  alspoBsesslon  of  the  own- 
er of  his  presumptive  right  to  control  hia 
own  property,  with  no  bond  to  compen- 
sate him  for  its  wrongful  seizure,  when,  as 
In  this  case,  there  was  no  notice  of  the  ap- 
plication. Iron  Works  v.  Foster,  54  .\la.  622 ; 
Hughes  V.  Hatchett,  55  Ala.  «31;  Wels  v. 
Ooetter.  72  Ala.  259;  Moritz  v.  Miller,  87 
Ala.  S31,  6  South.  Rep.  209 ;  Thompson  v. 
Manufacturing  Co.,  87  Ala.  733,  6  South. 
Rep.  928. 

Decretal  order  appointing  the  receiver 
revOTsed,  and  the  appointment  vacated. 


Kbitb  et  al.  v.  Ham  tt  at. 

{Su/preme  Cowrt  of  Alabama.   Jan.  8,  1890.) 
pABTKEBsmr — AssiesncBKT — CaA.rrKL  HoBTOi.aBS 

— TbOVEK  COXTBRSION— LaNDLOBD'S  I^M. 

1.  An  assignment  by  one  member  of  a  firm  of 
idl  the  interest  he  has  in  and  to  the  stock  of  gooda, 
notes,  and  accounts  due  to  the  firm,  vests  Vaa  as- 
signee with  the  interest  of  the  assi^ior  in  a  mort- 
gage held  by  the  firm  to  secure  a  note  due  to  it. 

3.  The  assignee  is  properly  joined  with  Uie 
other  partser  in  an  action  f(V  the  conversion  of 
the  mcK-tgaged  property. 

8.  Though  a  landlord's  Ilea  Is  wx^eciar  to  a 
mortgage  on  the  crop,  a  porohaser  from  the  mort- 
gagor is  not,  in  an  action  for  oonversion  by  Vb» 
mortgagee,  entitled  to  show,  in  reduction  of  dam- 
ages, that  part  of  the  amount  paid  by  him  waa  by 
the  mortgagor  paid  to  his  landlord.  Stone,  C.  J.. 
dlueatlDif. 
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4.  A  mortgage  on  the  crop  to  1m  grown  on  the 
land,  to  be  thereafter  seleoted  under  &  contract  for 
the  rental  of  a  giyea  ouantit?,  or  one  tract  out  of 
a  larger  txaot,  is  a  valid  mortgage,  in  equity,  of 
the  crops  grown  on  the  land  selected,  and  an  in- 
struction that,  at  the  time  of  giving  the  mortgage, 
the  mort^ragor  must  have  rented  a  definite  place 
on  wiitoh  Uie  orop  was  grown,  is  properly  refused 
ts  mliilimiltiin 

Appeal  IroDi  circuit  eoart,  Gmera  comi- 
ty;  J.  V.  Carmichabi,,  Judge. 

Action  of  trover  by  J.  N.  &  P.  J.  Ham 
a^alnet  W.  J.  A  C.  R.  Keith,  to  recover 
damages  for  the  alleged  onlawful  conver- 
sloD  by  the  defendants  of  trwo  bales  of 
cotton.  The  complaint  averred  the  trans- 
fer by  one  Jobn  S.  Collins,  as  member  of 
the  Arm  of  Ham  &  CoUlns,  ol  all  his  right, 
title,  and  Intereet  Id  the  mcniigage  and 
mort^rage  debt,  which  are  the  toandatlon 
of  the  suit,  to  one  P.  J.  Ham,  one  of  the 
plalntUfs.  The  defendants  demurred  to 
the  complaint,  on  the  ground  that "  there 
is  a  misjoinder  of  parties  plaintiff  In  said 
complaint.  In  this:  Said  complaluttssued 
out  In  the  name  of  J.  N.  &  P.  J.  Ham, 
while  It  avers  a  transfer  from  John  B.  Col- 
lins to  P.  J.  Ham  alone,  and  shows  no  in- 
terest tn  the  mortg^^e  In  the  said  J.  N. 
Ham.  **  The  court  overruled  this  demur- 
rer, and  the  d^endants  excepted.  Upon 
the  trial  the  plaintiffs  Introduced  In  evi- 
dence a  mortgage  executed  by  one  J.  F. 
Martin,  given  to  the  Arm  of  Ham  ft  Col- 
lins, compofied  of  J.  N.  Ham  cmd  John  S. 
Collins,  to  secure  a  note  for  advances  to 
be  made  to  him  by  said  firm  durlngthe  cur- 
rent year,  and  given,  among  other  things, 
on  the  crops  to  be  grown  by  the  said  J.  F. 
Harttn  during  that  year.  The  plaintiffs 
next  introduced  inevidencetbe  "agreement 
and  sale"  by  John  S.  Collins  to  P.J.Ham, 
which  assigned  to  said  P.  J.  Ham  "all  the 
right,  title,  and  Interest  he  [ColUns]  has 
In  and  to  the  stock  of  goods  and  note 
and  accounts  now  owed  and  due  to  the 
said  firm  of  Ham  ft  Collins,  and  authorU- 
iQg  him  to  sue  for  and  recover  the  same. " 
The  defendants  objected  to  the  introduc- 
tion in  evidence  of  said  assignment,  "  be- 
cause the  same  is  Ineffectual  to  pa»s  any 
title  or  Interest  In  and  to  said  mortgage  to 
P.  J.  Ham,  one  of  the  plaintiffs  tn  this  ac- 
tion." The  court  overruled  defendants' 
objection,  allowed  the  asstgnment  to  be 
Introdnoed  tn  evidence,  and  the  defendants 
thereupon  excepted.  The  evidence  for  the 
defendants  tended  to  show  that  a  part  of 
the  cotton  allured  to  have  been  converted 
liy  defendants  was  raised  by  the  said  Mar- 
tin on  lands  which  were  rented  by  him 
from  one  Motley;  that  the  rent  due  said 
Motl^  for  the  rent  of  such  land  had  not 
been  paid;  and  that,  after  said  sale  of 
the  cotton  to  the  defendants,  the  said  Mar 
tin  applied  $30  of  the  proceeds  from  said 
cotton  to  the  payment  of  the  rent  due 
said  Motley. 

This  being  all  the  evidence  In  the  case, 
the  defendants  requested  the  court  to  give 
thetollowingchaii^  In  writing:  "(1)  The 
Jary  must  believe,  from  the  evidence,  that 
at  the  time  Martin  executed  the  mortgage 
to  Ham  ft  Collins,  that  he,  Martin,  had 
rented  some  definite  place,  and  that  the 
cotton  in  controversy  was  made  on  said 
rented  place.  (2)  If  the  Jury  believe  from 


the  evidence  that  one  Motley  had  a  land- 
lord's lien  for  rent  on  a  portion  of  the  cot- 
ton sold  to  defendants  by  Martin,  and 
Martin  applied  twenty  dollars  of  the  pro- 
ceeds of  said  cotton  to  the  payment  of  said 
rent,  then  defendants  are  entitled  to  acred- 
it  of  the  amount  so  paid  to  Motley."  The 
court  refused  to  give  each  of  these  charges 
requested  by  the  defendants.  From  the 
Judgment  on  a  verdict  for  the  plaintiffs, 
the  defendants  appeal. 

M.  B.  iittlegan  and  H.  L.  Martin,  for  aT>- 
pellants. 

McClkllan,  J.  It  la  Immaterial  what 
effect  the  assignment  by  Collins  of  his  in- 
terest In  the  property  belonging  to  the 
firm  of  Cotllns  ft  Ham  had  upon  the  part- 
nership, or  whether  the  assignee  and  Ham 
eonstitated  a  new  partnership.  The  as- 
signment, at  least,  operated  to  vest  Col- 
lins' interest  In  the  assignee,  and  to  make 
him.  Jointly  with  the  other  partner,  the 
owner  of  the  assets  which  had  belonged 
to  the  partnership,  among  which  was 
the  mortgage  covOTlng  the  cotton  alleged 
to  have  been  converted:  and  this  suit 
was  Instituted,  and  properly  so,  by  these 
Joint  owners,  or  owners  in  common  as 
such,  and  not  up()n  any  theory  of  a 
new  and  continuing  partnerahip.  It  was 
shown  that  the  raorl^age,  and  a  note  tor 
the  amount  secured  by  It,  wereexecuted  to 
Collins  ft  Ham.  The  transfer  by  Collins 
to  P.  J.  Ham  was  sufficiently  specific  to 
invest  tte  latter  with  the  former's  into 
est.  It  farther  appeared  that  both  the 
note  and*  mortgage  cameto  thepossesslon 
of  P.  J.  ft  J.  N.  Ham.  The  objections 
taken  In  the  court  below,  on  the  ground 
of  a  want  of  Interest  in  P.  J.  Ham,  were 
therefore  properly  overruled. 

The  evidence  tended  to  show  that,  at  the 
time  of  the  execution  of  the  mortgage,  the 
mortgagor  had  made  a  contract  for  the 
rental  of  the  lands  on  which  the  cotton  al- 
leged to  have  been  converted  was  subse- 
quently grown.  It  does  not  appear  that 
this  contract  referred,  nor  was  it  essential, 
in  onropinlon,  that  It  should  have  referred, 
to**  a  definite  place,  "In  the  sense  that  term 
is  used  in  the  charge  requested  by  the  de- 
fendants. A  valid  contract  for  the  rental 
of  a  given  quantity  of  land  out  of  a  latter 
tract,  or  for  the  rental  of  one  or  another 
of  several  tracts,  the  particular  tract  or 
place  to  be  thereafter  selected  by  the  ten- 
ant, or  determined  upon  In  any  practical 
way,  would  carry  such  a  present  interest 
In  the  land,  afterwards  segregated  and 
subjected  to  the  contract,  as  would  give 
vitality  and  validity  in  equity  to  a  mort- 
gage of  the  crops  to  be  planted  and  grown 
thereon.  The  charge  requested  was  mis- 
leading, and  there  was  no  error  in  its  re- 
fusal. 

A  part  of  the  cotton  alleged  to  have  been 
converted  had  been,  according  to  some  of 
the  testimony,  raised  on  rented  land,  and 
was,  at  the  time  of  the  conversion,  subject 
to  a  landlord's  Hen,  which  was,  of  course, 
superior  to  plalntltte'  mortgage.  The  evi- 
dence tended  to  show,  further,  that  f  20  of 
the  proceeds  of  the  sale  to  defendants  was 
paid  by  the  mortgagor  to  the  landlord  In 
satisfaction  of  the  claim  for  rent.  The 
court  was  requested  in  wrlting^andrefnsed 
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to  charge  the  Jury  that  this  state  ot  tacts, 
It  found  to  exist,  entitled  the  defendants  to 
a  reducUun  ot  damages  to  tbe  amount  so 
paid.  It  is  Insisted  that.  Inasmuch  as  this 
te  an  equitable  action  and  open  to  equitable 
defenses,  the  payment  thus  made,  not  by 
the  defendants,  or  as  apartof  the  transao- 
tion  In  which  the  conTersion  was  consum- 
mated, but  by  a  third  person,  and  subse- 
quent to  the  conversion,  was  in  satisfac- 
tion of  a  prtorlien,  and  hence  Inured  to  the 
benefit  ot  the  plaintiffs,  and  their  recovery, 
In  equity  and  good  conscience,  should  be 
mitigated  to  the  exCent  thdr  security  was 
treed  from  this  incumbrance.  Had  this  ac- 
tion been  agalnBt  tbe  mortgagor,  there 
would  be  more  force  In  this  position;  for 
clearly  he  not  only  had  the  right,  but  It 
was  his  duty,  to  discharge  the  landlord's 
lien  for  reot.  Or  had  the  case  been  one  In- 
vuiTlng  the  general  ownershipof  the  prop< 
erty.  and  It  had  appeared  that  tbe  fruits 
of  the  conversion  had  been  applied,  by  tbe 
consent,  express  or  implied,  of  the  plain- 
tiffs, or  through  legal  proceedings,  had  at 
tbe  instance  of  a  third  person,  to  the  pay- 
ment ot  their  debt,  or  In  relieving  their 
property  from  a  lien,  the  damages  recov- 
erable by  them  In  trover  might  be  mltl- 

fated  by  the  amount  thus  paid  for  them. 
Ird  T.  Womack,69  Ala.382;  Street  v.  Sin- 
clair. 71  Ala.  110.  Or.  had  a  recovery  been 
bad  in  favor  ol  the  landlord  against  the 
defendants,  it  may  be  that  evidence  of 
that  fact  might  go  In  reduction  of  the 
morgagee's  damages.  But  here,  even  con- 
ceding that  the  payment  was  tn  someway 
to  tbe  advantage  of  the  plaintiffs,  we  can- 
not concave  how  the  fact  can  avaJlt  the  de- 
fendants in  this  action.  The  gravamen  of 
this  action  Is  the  wrongful  purchase  and 
conversion  by  K^th  &  Son.  Their  wrong 
was  fully  consummated,  tbe  Injury  result- 
ing from  It  had  been  sustained,  and  the 
plaintiffs*  right  to  sue  had  attached,  be- 
fore tbe  alleged  payment  to  Motley,  the 
landlord.  Tne  payment  was  not  made  by 
the  defendants,  but  by  the  mortgagor. 
To  hold  that  th^  are  entitled  to  a  credit 
for  the  amount  would  be  to  subrogate 
them  to  an  equity  created.  If  It  exists  at 
all,  by  an  act  with  which  they  have  no 
connection,  and  to  give  them  tbe  benefit  of 
a  payment  wbich  they  have  not  made. 
Whatever  may  be  the  rule  elsewhere,  in 
Alabama  It  has  long  been  settled  that  this 
species  of  subrogation  will  not  be  allowed. 
Thus,  in  an  action  of  trover  against  the 
purchaserof  a  slave  sold  byan  executor  de 
eon  tortt  it  was  sough  t  to  mitigate  the  dam- 
ages by  evidence  that  the  purchase  mon- 
ey had  been  applied  by  the  executor  to  tbe 
debts  of  the  estate,  but  tbe  right  was  de- 
nied. Chief  Justice  Daroan.  delivering  the 
opinion  of  tbe  court,  said :  "  We  do  not  in- 
tend to  deny  the  common  saying,  that 
trover  is  an  equitable  action,  and  that  tbe 
pl^ntlR  can  recover  damages  only  to  tbe 
extent  of  the  Injury  actually  sustained;  as. 
If  tbe  mortgagee  bring  trover  against  the 
mortgagor,  be  can  recover  only  tbe  amount 
of  tbe  debt;  or,  if  goods  be  sold  illegally 
to  discharge  a  lien,  the  owner  can  recover 
of  the  purchaser  only  tbe  value  of  the 

foods,  deducting  tbe  amount  of  the  lien, 
nt  we  hold  that  this  eqoltyor  right  must 
be  peraonal  to  the  defendant  himself ;  Uiat 


Is,  it  must  have  existed  In  falm  at  tbe  time 
he  bef*ame  liable  to  the  action,  or.  If  ac- 
quired afterwards,  it  must  have  been  ac- 

anlred  by  his  own  act.  *  *  *  It  Is  clear 
liat  at  tbe  time  of  defendant's  pnrchase, 
when  he  paid  the  price  to  Mrs.  woolfolk, 
[tbe  executor  de  son  tort,]  be  was  then  lia- 
ble In  trover  to  tbe  exteat  of  the  value  of 
the  slave,  for  at  that  time  no  equitable  de- 
fense existed,  either  In  bis  favor  or  In  favor 
ot  Mrs.  Woolfolk;  and  to  allow  him  to  set 
up  tbe  subsequent  acts  of  Mrs.  WouUolk 
(the  executor)  as  tats  equity  would  not 
only  be  to  subrogate  talm  to  the  rights  of 
another,  but  would  often  lead  to  inquiries 
so  embarrassing  and  complicated  that  a 
court  ot  law  would  never  be  assured  that 
the  ends  ot  Justice  had  been  attained. 
•  •  *  I  do  not,  however.  Intend  to  de- 
cide that  such  an  equity  could  be  asserted 
at  law.  even  by  tbe  executor  de  son  tort 
hlms^l;  but,  even  conceding  that  lie  may, 
we  all  concur  tn  this :  that  his  vendee  can- 
not, by  showing  payments  after  his  pur- 
chase. Carpenter  v.  Going,  20  Ala.  5S7. 
We  are  unable  to  draw  any  line  of  distinc- 
tion between  the  case  quoted  from  and 
that  under  consideration,  on  the  point  in- 
volved in  the  second  instruction  requested. 
Its  rtfosal  was  free  from  error,  and  the 
Jad^cment  of  the  circuit  court  la  affirmed. 

Stomb,  C.  J.,  dlawntinff  on  point  last 
considered. 


Stbbbt  et  at,  t.  Bsug. 
(Suprmne  Court  of  Alabama.  Jan.  97, 1890.) 
Vunm— NaosasABT  Pastibs. 

1.  A  salt  to  o^oin  a  suit  btosgtat  to  snl^eot 
Uie  prooeeda  of  s  Judgment  to  the  pennant  of  a 
olsim  a^nst  the  Judgment  creditor,  to  declare 
an  attomey's  lien  on  the  Judgment  uid  a  result- 
ing trust  in  the  balauoe  in  favor  of  complainant, 
la  improperly  brou^t  in  the  district  ot  the  resl- 
denoe  of  the  attorney  In  whose  favor  tbe  lien  is 
alleged,  if  the  other  defendants  resident  In  the 
state  are  neoessBTy  parties,  as  Code  Ala.  |  84S1, 
requires  the  bill  to  be  filed  in  -  the  distriot  in 
wmoh  defendants,  or  a  material  defendant,  re- 
sides, and  the  attorney,  though  a  proper,  Is  not  a 
neoesB^,  party  defendant. 

2.  The  Judgment  debtor,  against  whom  the 
garoishment  proceedings  were  Instituted  In  the 
first  suit.  Is  a  material  defendant  in  the  second, 
though  the  relief  sought  may  not  add  one  omt  to 
his  IiabUit7,  and  t^ioogh  no  decree  is  prayed 
against  him. 

Appeal  from  chancery  court,  Talladega 
county ;  S.  K.  McSpaddbn,  Chancellor. 

Bill  by  J.  Selig  to  enjoin  a  suit  in  the  Jeffer- 
son clrcuitcourt  brought  by  thedefendants 
Hocbstadter  Bros,  against  defendant  Emll 
Selig,  as  surviving  partner  ot  Cohcoi  & 
Selig,  in  which  salt  defendant  Merit  Street 
was  garnished  as.  a  Judgment  debtor  of 
Emll  Sellg,  as  such  surviving  partner.  Tbe 
defendants  Knox  &  Bowie  had  a  lien  for 
professional  services  on  the  Judgment  of 
Seligagainet  Street.  Thedeffoidantsother 
than  Knox  &  Bowie  appeal  from  a  decree 
tor  complainant. 

J.  D.  Brandon  and  W.  D.  Bulger,  for  ap- 
pellants. Knox  Jt  BowiOftor  appellee. 

McClbllan,  J.  The  caw  presented  by 
the  bin  is  this :  Mwlt  Street  was  indebted 
to  Cohen  &.  Selig  in  the  sum  of  about  $S00. 
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That  Arm  failed,  and  made  a  general  as- 
Bl^ment,  among  tlieasBetsasBlgned  ttelng 
their  claim  against  Street.  Thie  claim 
wa.a  transferred  by  the  assignee  to  J.Selig 
lor  valne.  J.  Selig  put  the  account  In  the 
hanils  ol  Bowden  &  Knox,  attorneys  for 
colU>ctlon.  By  a  mistake  ol  the  clerk  of  J. 
Selig, the  statement  of  acconnt  sent  to  the 
attorneys  W80  on  a  bill-head  of  Cohen*  & 
Sellg,  and,  supposing  from  this  fact  that 
the  claim  belonged  to  that  firm,  the  attor- 
neys institntcd  suit  on  It  In  thetr  names. 
This  mistake  was  nut  discovered  until  an 
action  in  the  name  of  J.  Selig  was  barred 
by  the  statute  of  limitations.  The  pend- 
ing action  was  prosecuted  to  Judgment 
with  the  consent  ol  Emll  Sdlg.  and  In  his 
name,  as  sun-lvlng  partner  of  fSolien  & 
Selig.  and  with  full  knowledge  on  the  part 
of  Street  that  the  claim  belonged  to  J. 
Sellg.  and  was  being  vicariously  prose- 
cuted in  his  interest.  Sometime  after]ndg- 
ment  Hochstadter  Bros.,  a  firm  resident  in 
the  city  and  state  of  New  Tork,  instituted 
suit  against  Emll  Selig,  as  aurriring  par^ 
ner  of  Cohen  ft  Sdlg.ln  the  circuit  court  of 
JetreiROn  county,  and  snmmnned  Street  to 
answer  whether  he  was  Indebted  to  the 
firm  of  Cohen  &  Sellg.  Street  answered 
the  indebtedness  evidenced  bythejudgment 
referred  to,  but  made  no  suggestion  of  the 
beneficial  ownership  of  that  Judgment  in 
J.  Sellg,  a  fact  which  the  averments  of  the 
bill  clearly  show  he  had  knowledge  of. 
Knox  ft  Bowie,  saccessora  to  Bowden  ft 
Knox,  had  a  Hen  on  the  Judgment  for  pro- 
fessional services  rendered  in  securing  it. 
The  purpose  of  the  bill  is  to  enjoin  the  suit 
in  the  Jefferson  circuit  court.  In  which  it 
is  sought  to  subject  the  proceeds  of  the 
judgment  to  the  payment  of  theHochstad- 
ter's  claim  against  Cohen  ft  Selig,  to  de- 
clare the  Uenof  Knoxft  Bowie  forservices, 
and  have  an  aircoant  taken  as  to  the 
amoniit  of  their  fees,  and  to  have  a  result- 
ing trust  In  the  balance  of  the  Judgment 
aKoitist  Street  declared  in  favor  of,  and 
"the  right  and  title"  to  said  Judgment 
vested  in,  J.  Sellg.  J.  Selig  is  sole  com- 
plainant, and  Hochstadter  Bros.,  Emil 
Selig, survlvlngpartner, etc.  John  B.  Knox 
and  Sydney  J.  Bowie,  composing  the  firm 
of  Knox  ft  Bowte,  and  Merit  Street,  are 
made  parties  defendant.  All  the  defend- 
ants, except  Knox,  Bowie,  and  Street,  are 
non-residents  of  the  state.  Of  the  latter, 
Knox  resides  in  Calhoun  connty,  B()wle  In 
Talladega,  and  Street  In  Clay  county,  In 
this  state.  The  bill  Is  filed  In  the  chancery 
court  of  Talledega  connty,  where  the  de- 
fendant Bowie  alone  resides. 

The  first  assignment  of  demurrer  raises 
the  Inquiry  whether  the  bill  was  filed  In 
the  proper  district.  So  much  of  the  stat- 
Dte  as  bears  upon  this  inquiry  provides 
that  "  the  bill  must  be  filed  in  the  district 
in  which  the  defendants,  or  a  material  de. 
fendant.  resides. "  Code,  S  S4-J^.  In  con- 
struing this  statute,  It  has  been  held  that, 
fn  case  no  material  defendant  Is  a  resi- 
dent of  the  state,  the  suit  may  proceed  in 
the  district  of  the  residence  of  any  proper 
defendant.  Waddell  v.  Lanier,  54  Ala. 
440.  Sydney  J.  Bowie,  In  the  district  of 
whose  residence  the  cause  Is  pending,  is  a 
proper,  but  not  a  material  or  necessary, 
party  d^endant.   Ue  has  a  lien  on  the 


proceeds  of  the  Judgment  in  qaeatloii,  to 
the  amount  of  his  fee  for  ewvlcearaiderad 
in  securing  the  judgment,  which  wonld 
not,  In  any  degree,  be  affected  by  the  de- 
termination of  the  real  matter  in  contro- 
versy. Whether  that  judgment  is  decreed 
to  be  the  property  of  Emil  Sellg,  surviving 
partner,  etc.,  or  J.  SeHg,  and  of  conse- 
quence, whether  a  resulting  tmet  In  It  bSf 
declared  in  favor  of  J.  Sellg,  or  the  debt 
for  which  It  was  rendered  be  subjected  td 
the  claim  of  Hochstadter  Bros,  tiie  Hen  d 
Bowie  would  still  attach  to  It,  and  his 
right  In  the  premises  would  remain  unim- 
paired. •  Necessary  parties, "  as  defined  by 
Judge  Story,  are  those  conceznlng  whom 
"no  decree  can  be  made  respecting  thesnb- 
Ject-matter  of  litigation  until  they  are  be- 
fore the  court,  either  as  plabitlffe  or  as  de- 
fendants, or  where  th«  defendants  already 
b^ore  the  court  have  such  an  Interest  In 
having  them  made  parties  as  to  authorise 
those  defendants  to  object  to  proceeding 
without  such  parties. "  Story,  Eq.  PI.  | 
186.  It  Is  manifest  that  the  substantive 
relief  soaght  by  J.  Sellg,  the  complainant, 
could  be  granted  without  Bowie's  being 
heard;  and  it  Is  equally  cleartbat  no  other 
defendant  In  the  cause  has  any  right  to 
object  to  proceeding  In  his  absence.  He 
was  therefore  not  a  material  party,  within 
the  statute  referred  to,  and  the  bill  was  im- 
properly filed  in  the  district  of  his  resi- 
dence. If  the  other  defendant  resident  in 
the  state  was  a  necessaty  party. 

Onr  opinion  Is  that  Street  was  a  material 
defendant.  The  relief  prayed,  while  ft 
may  not,  if  granted,  add  one  cent  to  his 
ultimate  liability,  yet  fixes  that  liability, 
and  gives  definite  direction  to  it,  so  to 
speak.  As  the  case  now  stands,  the  judg- 
ment against  him  Is,  in  effect,  claimed  by 
two  parties,  and  nominally  by  a  third.  It 
stands  In  the  name  of  Emll  Sellg,  surviv- 
ing partner,  etc.  Hochstadter  Bros, 
claimed  the  proceeds  of  It  as  creditors  of 
Cohen  ft  Sellg;  and  J.  Sellg  claimed  to  be 
the  equitable  and  beneficial  owner  of  It  as 
a  purchaser  of  the  debt  for  which  It  was 
rendered  from  Cohen  ft  Sellg.  The  conflict 
between  these  claimants,  moreover,  Is  ac- 
centuated, and  Street's  peril  of  enforced 
double  payment  made  more  critical,  by 
the  gamlsoment  proceedings  now  pending 
against  him  ancillary  to  the  suit  of  Hoch- 
stadter Bros,  against  Emil  Sellg,  which  Is 
sought  to  be  enjoined.  It  is  veryclear,  we 
think. that  Street  Is  a  necessary,  as  distin- 
gulBhedfrom  a  merely  projjcr,  party  to  this 
bill,  which  seeks  to  determine  theseseveral 
conflicting  claims  to  the  sum  which  be  orig- 
inally owed  Cohen  ft  Sellg,  and,  in  effect,  to 
have  a  decree  passed  relieving  him  from 
liability  to  Emll  Selig,  and,  from  the  al- 
leged liability  now  in  process  of  Judicial  as- 
certainment in  the  suit  at  law,  to  Hoch- 
stadter Bros,  as  creditors  to  Cohen  ft 
Sellg,  and  adjudging,  the  debt  which  he 
couiessedly  owed  to  one  or  another  of  the 
parties  to  be  due  to  the  complainant.  It 
is  quite  true  that  no  decree  is  prayerl 
against  him.  The  court  is  not  asked  to 
adjudge,  in  terms,  that  be  pay  the  Judg- 
ment to  the  complainant.  But  that  is  the 
substance  and  effect  of  the  relief  sought, 
and  we  are  unable  to  see  that  it  could  be 
granted  with  respect  tothesubj^ct-mat^ 
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Involved  eo  as  to  protect,  aa  well  as  to 
Anally  couclude,  him,  without  being  aS- 
forded  an  opportanlty  to  be  beard.  On 
the  facta  and  from  these  views,  It  follows 
that  the  bill  should  have  been  exhibited  in 
the  dlstilct  ot  Street's  residence,  he  being 
a  material  -dtfendant,  and  the  only  ma- 
terial defendant  resident  inthestate.  Har- 
well V.  I^bman,  73  Ala.  844;  Waddell  v. 
Lanier,  54  Ala.  440.  As  the  bill  will  have 
to  be  dUmissed  In  the  court  below  on  the 
point  considered,  it  la  nnni>ce8Bary  to  dis- 
cuss the  runalning  aasiA^iinaitB  of  demur- 
rer. 

For  the  error  pointed  out,  the  decree  ot 
the  ctaaDC«7  court  !■  rerened,  and  the 
cause  remanded. 


Alexander  et  al.  v.  Hill  et  a/. 

(Swpreme  Count  of  AUOiOima.  Jan.  97,  1890.) 

MbsTaAOBs  —  Baus  ditdmb  Powxb — Dninnnf- 
Ajio»— Lachm— Intakt*. 

1.  Where  a  mortgagee  has  purchased  at  his 
own  sale  under  a  power,  which  did  not  aatlirariie 
him  to  become  the  puronaBer,  the  infant  heirs  of 
the  mortgagor,  who  wan  dead  at  the  time  of  the 
sale,  will  be  allowed  todisalBrm  it  any  time  with- 
in two  years  after  attaining  their  majoritiy,  pro- 
vided 20  years  have  not  elapsed. 

9.  The  limitation  of  two  years,  within  which 
sales  under  a  power  in  a  mortgage  must  be  disaf- 
firmed for  irr^^larities,  is  not  a  statntcay,  but  a 
]udioiaI,  limitation,  and  rests  on  the  presumption 
of  ratification,  after  the  lapae  of  two  yeara,  '*in 
ordinary  cases.** 

Appeal  from  city  court  ot  Birmingham ; 
H.  A.  SaABPB,  Judge. 

Bill  to  vacate  mortgage  and  be  let  In  to 
redeem,  filed  by  Oeorge  A.  Alexander  and 
others,  aa  minor  heirs  of  Zeno  Alexander, 
the  mortgagor,  against  FannleM.  Hill,  the 
mortgagee,  and  thoae  claiming  under  bar. 
The  mortgage  was  made  May  10,  1875,  to 
secure  the  payment  of  not«s.  and  author- 
ised the  mortgagee, on  default  in  the  pay 
ment  ot  the  notes,  as  they  respectively  fell 
due,  to  sell  the  land.  The  mortgagor  died 
July  18, 1876.  Under  the  power  contained. 
In  the  mortgage,  the  mortgagee,  on  Feb- 
ruary 20,  1876,  sold  one  of  the  tracts  con- 
veyea  by  it,  and  on  February  8,  1877,  she 
sold  the  other  tract,  becoming  the  pur- 
chaser in  both  Instances,  and  afterwards 
obtained  poseeasion  of  the  land ;  she,  and 
those  claiming  under  her,  remaining  In 

Eossesslon,  claiming  under  those  sales.  The 
ill  was  filed  Februan'16,1888,and  defend- 
ants demurred  on  the  ground  of  laches. 
Plaintiffa  appeal  from  a  decree  sustaining 
the  demnrrera. 

W.  D.  Bulger,  for  appellants.  Hewitt, 
Walker  Jt  Porter,  tor  appelleea. 

McClbllan,  J.  The  purchase  by  a 
mortgagee  at  bis  own  sale,  under  a  power 
which  does  not  authorize  him  to  become 
the  purchaser,  "arms  the  mortgagor  witb 
the  option,  if  expreaaed  in  a  reaaonable 
time,  ot  affirming  or  diaaffirming  the 
sale, "and,  if  he  electa  to  diaafflrm,  be  is 
entitled  to  redeem  the  land  so  sold  from 
the  mortgagee.  Garland  v.  Wataon,  74 
Ala.  824;  Harris  v.  Milter,  71  Ala.  26;  £s- 
sell  r.  Watson,  88  Ala.  ISO,  8  South.  Rep. 
809;  Knox  v.  Armlstead.  87  Ala.  611,  6 
Bonth.  Bep.  811.   What  la  a  reasonable 


time  within  which,  to  thus  diaafflrm  such 
sale,  muat  ordinarily  be  availed  of,  has, 
by  analogy  to  the  atatute  giving  that  pe- 
riod to  redeem  after  a  valid  torecloaure, 
been  held  to  be  two  years  from  the  date  ot 
aale.  Comer  v.  Sheehan,  74  Ala.  452;  Es- 
zell  V.  Watson,  88  Ala.  130,  8  ISouth.  R^. 
809.  Whether  the  fact  that  the  party  upon 
whom  the  right  to  disaffirm  has  devolved 
la  an  infant  ataould  extend  the  time  with- 
in which  the  sale  maybe  avoided, — thatla. 
would  make  such  an  extraordinary  case  as 
would  not  fall  within  the  rule  limiting  the 
exercise  ot  the  option  to  two  years, — has 
never  been  decided  by  tbia  court.  The  sec- 
ond head-note  in  the  case  of  Mewbum's 
Heiis  V.  Baas,  82  Ala.  622,  atatlngthat  the 
excepUop  in  favor  of  infanta,  contained  in 
the  atatute  ot  limitations,  did  not  apply  to 
such  a  caae,  ia  not  aupported  by  the  opin- 
ion; and,  moreover,  the  question  was  not 
Involved  in  that  case.^  Neither  the  stat- 
ute ot  llmltatlonB,nor  any  exceptions  pro- 
vided for  therein,  have  any  bearing  on  the 
question.  The  limitation  ot  two  years, 
within  which  sales  of  the  class  under 
consideration  muat  ordinarily  be  disaf- 
firmed, ia  not  a  etatntory,  but  a  Judicial, 
limitation.  It  la  not  the  result  of  legisla- 
tive mandate,  bat  ot  Judicial  opinion,  that 
such  period  is  usual^  a  reaaonable  time 
for  the  exercise  ot  the  option  ot  afflrmanoe 
or  dlaafflrmance,  with  which  a  purchase 
by  the  mortgagee  at  bis  own  aale  arms 
the  mortgagor.  The  baala  of  the  doctrine 
is  laches,  and  not  staleneas  of  demand. 
The  aale  cuta  off  the  equity  of  redemption 
aa  long  as  it  Is  permitted  to  stand,  but 
leavea  in  the  mortigagor,  and  those  cJaim- 
ing  under  him,  the  n^ht  to  disaffirm  It, 
and  the  consequent  right  to  redeem  upon 
auch  disaffirmance.  But  the  law  requires 
diligence  of  the  mortgagor  in  the  assertion 
of  this  right,  and.  In  the  absence  of  apeclal 
circumstances,  holds  him  to  have  waived 
the  right,  and  to  have  affirmed  the  sale, 
unless  he  electa  to  thecontrary  within  two 
yeara.  The  whole  theory  ot  the  llmlta* 
tlon,  therefore,  rests  on  the  presumption 
ot  ratification  after  the  lapse  ot  two 
yeara,  "  In  ordinary  caaes. "  In  extraordi- 
nary cases,— cases  Involving  peculiar  cir- 
cumatances,  which  rebut  the  presump- 
tion,—it  will  not  be  indulged.  Inatanccs 
may  be  readily  imagined  in  which,  for  a 
want  of  knowledge  on  the  part  of  the 
mortgagor  that  the  mortgagee  was  the 
purchaser  at  hia  own  aale,  he  could  not  be 
held  to  a  ratification  within  two  years; 
for  It  would  be  anomalous  to  a  degree  to 
hold  him  estopped  by  his  non-action  with 
respect  to  a  state  of  facta  of  the  existence 
of  which  be  was,  without  fault,  wholly 
ignorant.  And  ao,  too,  in  caaes  In  which 
the  peculiar  exigency  is  the  l^al  capacity 
of  the  mortgagor,  or  those  atandlng  In  hte 
right,  not  only  to  know  tbe  facta,  but  alao 
to  act  upon  them  If  known,  it  ia  manifest 
the  preeumption  of  ratification  cannot  be 
indulged.  Tbia  ulaaa  of  cases  embraces  all 
persona  not  sut  Juris;  aa  Infanta,  Idiots, 
iunatlca.  Should  an  infant  or  an  idiot  or 
a  lunatic  be  held  to  know  that  a  mort- 

^But  see  same  case  in  2  South.  Rep.  880,  wbera 
tbe  syllabus  la  properly  limited  to  the  facts  in- 
volved. 
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gagte  of  liiB  lands  haa  pnrchaaed  at  a  sale 
under  a  power  which  did  nut  authorize 
him  to  purchase,  and  be  chargeable  with 
laches  If  he  fails  for  two  years  to  repudiate 
the  transaction?  Can  a  person  not  snlja- 
riH,  whoUy  Incapable  of  making  or  ratify- 
ing any  contract,  with  certain  exceptions 
based  on  principles  haTing  no  application 
to  contracts  of  this  character,  be  held  to 
a  binding  and  l^at  affirmance  of  a  voida- 
ble act  of  his  mortgagee,  cmd  this  solely 
un  the  Kronnd  that  he,  although  l^ally 
Incapable  of  exercising  theopttcm  to  affirm 
has  failed  lor  two  years  to  dlsafflrm  the 
sale?  We  do  not  think  so.  We  can  con- 
ceiTe  no  state  of  facts  which  would  au- 
thorise the  presumption  from  mere  lapse 
of  time  short  of  20  yeuvthat  a  person  not 
euiJarlB  had  ratified  and  affirmed  a  sale 
made  under  the  circumstances  shown  in 
the  present  bill.  B^ore  such  proBumptlon 
can  be  admitted— before  the  "ordinary 
case,"  refenred  to  In  our  adjudications.  Is 
made  out,— it  must  appearthat  the  person 
who  has  the  option  to  affirm  or  dlsafflrm 
must  for  two  years  hare  been  cognisant  of 
the  facts  from  which  the  option  springs, 
and  for  a  like  period  legally  competent  to 
make  a  binding  election.  This  doctrine 
would  allow  infants  two  years  after  they 
attained  full  age  to  disaffirm  such  a  sale, 
provided,  always,  that  the  period  was  not 
extended  beyond  20  years  from  the  date  of 
sale.  This  rule  may  work  a  hardship  on 
mortgagees,  but,  after  all,  the  hardship  re- 
sults from  their  own  unantborixed  acts, 
and  not  from  the  law.  Moreover,  we  en- 
tertain no  doubt  of  the  right  of  the  mort- 
gaf^ee,  who  has  thus  purchased  at  blsown 
sale,  to  come  Into  acourt  of  equity  at  any 
time  by  bill  filed  against  the  persons  halv- 
ing the  option  of  affirmance  or  disaffirm- 
ance, whether  sat  Jmia  or  not,  and  com- 
pelling an  Section  and  foreclosure  of  his 
mortgage,  if  the  sale  is  disaffirmed.  In 
such  cases,  the  chancei7  court,  by  prop- 
er decree,  is  competent  to  make  an  election 
for  Infants  which  will  bind  them  and  give 
repose  to  title.  Just  as  tbe  decree  of  that 
court  In  the  present  case,  should  com- 
plainants be  hetd.on  final  hearing,  entitled 
to  relief,  bind  them  to  an  election  which 
ttaey  could  not  otherwise  have  made. 
Goodman  v.  Winter,  64  Ala.  410 ;  Robinfton 
V.  Robinson,  10  Beav.404.  In  re  Chesham. 
81  Ch.  Div.  486. 472;  RtorrIng  v.  Borren,  66 
Barb.  605;  1  Pom.  Eq  Jur.  fi  SCO;  8  Pom. 
Eq.  Jur.  S  1176.  We  need  hardly  say  that 
II  at  tbe  time  cl  such  sale  the  p»soa  enti- 
tled to  make  the  election  is  free  from  disa- 
bility, the  time  in  which  the  option  is  to 
be  expressed  wIU  not  be  extended  in  favor 
of  Infants,  who  subsequently  succeed  to 
his  right.  This  biU  Is  filed  by  infant  heirs 
of  a  mortgagor.  Its  purpose  Is  to  have  a 
■ale  of  the  premises  under  the  mortgage 
vacated,  and  redemption  allowed,  on  the 
ground  that  the  mortgaf^  purchased  at 
the  sale.  Demurrers  were  filed  which  set 
sp  laches,  and  the  long  delay  of  complain- 
ants in  making  their  election  to  disaffirm. 
Tbe  city  court  sustained  these  demurrers, 
and  its  decree  In  that  behalf  Is  alone  as- 
signed as  error.  It  toUows  from  the  views 
we  have  expressed  tiiat  tbe  decree  In  unes- 
tlon  must  tie  revecaed*  and  the  cause  re- 
manded. 
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Howss  et  ai.  v.  Daw. 
{SwjprmM  CtMMt  <^  AXiOtama,  Jan.  98,  1800.) 
MOBTOMB  ON  Sharb  Or  Co-TSXAlTr— PABTmOH— 

1.  Where  one  of  seven  co-helxsto  Mveral  par- 
cels of  land  mortgages  all  of  his  Interest  as  belT 
in  one  of  flie  p«rcel8,  and  sftmrards.  In  a  salt  foe 
partition,  one-half  of  the  puoel  is  allotted  to  the 
mortgaaor  a*  his  ohare  of  tbe  whole  estate,  tlie 
lien  of  the  mortgage  covers  only  the  one-eeventli 
OTiginaUr  conveyed,  and  does  not  extend  to  the 
whole  allotment. 

2.  A  general  warranty  In  the  mortgage  vesta 
In  the  mortgagee  the  title  to  the  one-seventh 
whloh  the  mortgagor  afterwards  aoqnired  hy  the 
decree  of  partition,  but  cannot  extend  the  title  to 
the  whole  allotment. 

8.  When  l<iz7t  by  llmitiiig  the  reooverr  to 
flve-aevautiis,-  necessarly  finds  for  appellant  on 
the  Issue  whether  tbe  debt  secured  the  mnrt- 
gage  had  been  paid,  erroneona  rulings  on  that  Is- 
sue are 'harmless. 

4.  Where  the  verdlot  Is  fbr  "ttve-seventtis  of 
the  land  described  In  this  complaint,  to-wit,"oaN 
tain  land  in  *'ruige  8  east,  >*  when  inftct  the  lud 
Is  described  in  the  oomplalnt  as  being  in  "range 
7  east, "  it  is  noterror  to  reject  the  desmptdtm  tm- 
dertbe  videlicet  in  tbe  veraict  as  snrplusage,  and 
render  judgment  for  the  land  as  desiirlbed  in  the 
oomplaint. 

6.  Where  a  ststnte  requires  notioe  to  be  given 
to  the  owner  of  land  before  It  oan  be  sold  fOr  tax- 
es, notioe  must  be  given  to  all  the  oo-tena&ts,  and 
a  sale  undar  a  notioe  given  to  only  one  nthwaasA 
is  void. 

Appeal  from  drcult  eonrt,  Perry  county ; 
John  Moobe,  Judge. 

WattB  A  Soa,  tor  appeflants.  2^/os  4 
JobDBtOD,  for  appellee. 

McClbllan,  J.  William  S.  Phillips  died 
in  1S72.  owning  sundry  parcels  of  Icmd  In 
Dallas  county,  and  one  tract  of  820  acres 
situated  in  Perry  county.  He  left  surviv- 
ing him  seven  children,  to  whom  all  of  his 
lands  in  tH>th  counties  descended  as  ten- 
ants in  common.  William  M.  Phillips,  one 
of  the  Go-teuanta,  while  residing  on  the 
Perry  county  tract  of  land,  on  January  20, 
1874.  executed  a  mortgage  to  appellant 
Howie,  the  granting  clause  of  which,  so 
tar  as  it  concerns  iflw  property  involved 
here.  Is  in  the  following  language:  "We 
do  hereby  grant,  bai:galn,  aeHl,  and  conv^ 
to  tfaesaJd  John  Howse  the  following  per- 
sonal property, to- wit:  *  •  •  Also  the 
following  real  estate,  lying  In  the  county 
of  Perry  and  state  aforesaid,  to- wit:  All 
of  the  lnt»«8tol  tbe  said  Wm.  M.  Phillips, 
as  heir  and  distributee  ol  Wni.  8-  Phillips, 
deceased."  This  couveya  nee  contains  only 
the  following  express  covenant:  "And  the 
said  Wm.  M.  PhllilpB  hereby  declares  that 
the  above-conveyed  property  Is  bis  own. 
and  that  thereis  no  lien  orlncumbrance  up- 
on the  same,  except "  a  certain  mortgage 
conveying  a  part  of  the  personalty.  About 
September,  1876,  a  bill  was  filed  in  tbechan- 
cery  court  ol  Dallas  by  some  of  the  ten- 
ants In  common  against  William  M.  Phil- 
lips and  the  other  co-tenants  fur  partition 
among  them  of  all  the  lands  which  they 
held  as  heirs  of  William  S.  Phillips  in  both 
counties,  and  also  for  partition  of  a  parcel 
of  land  lying  In  Perry  county,  and  con- 
taining 820  acres,  which  had  descended  to 
them  iTom  fhelr  mother,  Louisa  J.  PfalU 
lips.  The  final  decree  in  that  cause,  ren- 
dered July  8, 1877,  allotted  to  WlUtam  M. 
PbUlips,  as  his  onfrseventh  share  ol  all 
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the  lande  In  both  conntleB  and  ctescendlng; 
from  both  ancestors,  160  acres  of  the  320 
acres  In  Perry  county,  which  had  belonged 
to  William  S.  Phillips.  William  M.  Phil- 
lips devised  this  land  to  his  wife.  Amanda 
C,  (now  Amanda  G.  Dew,)  and  departed 
this  llle  tn  October,  1881.  His  wlU  was 
duly  probated.  The  appellant  Howse,  de- 
fault having  been  made  In  the  payment  of 
the  debt  secured  by  the  mortgage,  sold 
the  land  thus  allotted  to  William  M.  Phil- 
lips, under  the  power  contained  In  the  In- 
strument, in  March,  1SS2,  and  himself  be* 
came  the  purchaser.  He  entered  Into  pos- 
sesidon  on  tbe  day  of  sale,  end  has  since 
held  It.  This  salt  Is  by  Mrs.  Dew,  tonn«^ 
ly  Amanda  C.  Phillips,  claiming  under  the 
will  ol  her  first  husband,  for  the  recovery 
of  possession  of  the  land,  and  damages  for 
Its  detention. 

One  of  the  prominent  questions  present- 
ed by  the  exception  reserved  on  the  trial 
Involves  the  construction  at  the  mortgage 
In  respect  to  tbeqnantlty  of  landconv^ed 
by  It.  The  evidence  Is  without  conflict 
that,  at  the  time  of  executing  the  Instru- 
ment, the  mortgagor,  as  an  heir  of  Will- 
lam  S.  Phillips,  deceased,  owned  an  undi- 
vided on&«eventh  Interest  in  each  of  the 
several  parcels  of  landlylngin  Dallas  coun- 
ty, and  in  one  tract  of  820  acres  situated 
In  Ferry  county,  and  that  he  was  seised  of 
no  other  or  greater  estate  or  Interest  In 
any oneof saidpaix^ls.  BethasheSdannn- 
divided  one-seventh  Interest;  In  common 
with  bis  brothers  and  sisters,  in  a  house 
and  lot  in  the  city  of  Selma ;  a  like  inter- 
est in  a  plantation  lying  un  the  Cahaha 
river,  In  Dallas  county;  and  the  same  In- 
terest and  estate,  and  no  more,lnthetract 
of  820  acres  lying  In  Perry  county.  There 
Is  no  controversy  but  that  it  was  compe- 
tent for  Winiam  M.  Phillips  to  have  con- 
veyed his  entire  interest  In  these  lands,  or 
that,  bad  he  done  so,  his  grantee  would 
have  taken  upon  partition  whatever  was 
allotted  to  him  In  severalty,  whether  ly- 
ing in  the  one  or  the  other  county.  It  Is 
equally  clear  In  principle  and  on  authori- 
ty that  a  conveyance  by  Phillips  of  his  un- 
divided interest -in  any  one  of  the  separate 
parcels  would  hare  constituted  his  gran- 
tee a  tenant  In  common  with  the  holders 
of  the  other  undivided  Interests,  and  en- 
titled him  on  partition  to  have  allotted  to 
him  in  severalty  one-seventh  of  that  par- 
cel. Freem.  Co-Tenancy,  $  208;  Butler  v. 
Boys,25 Hlch.  68;  Frimm v.  Wa]ker,88  Mo. 
98;  MarkoeT.WaJ£emaii,107I11.262.  Itmay 
be,  tuo.  that  had  Phillips  undertaken  to 
convey  the  tract  tn  Perry  county  as  an  en- 
tirety, his  deed  would  have  been  allowed 
to  operate  primarily  so  as  to  pass  a  one- 
seventh  interest  to  his  grantee,  and  on 
partition,  it  his  al1(»tment  in  severalty  was 
carved  oat  of  this  tract,  the  title  he  ac- 
quired thereto  wonld  inure  to  the  benefit 
of  his  grantee,  and  "Vest  the  fee  in  ttie  lat- 
ter. This  result  is  denied  by  some  author- 
ities which  hold  such  a  deed  absolutely 
void,  though  the  weight  of  adjudication 
and  the  betterreason  supportthe  proposi- 
tion that  such  a  conveyance  should  be  ac- 
corded full  force  and  effect  as  against  any 
interest  the  grantor  has  or  snbsequently 
acquires  in  the  land.  Freem.  Co-Tenancy, 
8  ISO  et  seq. ;  White  v.  Sayn,  8  Ohio,  US; 


Robinett  v.  Preston,  2  Rob.  fVa.)  278; 
Gates  V.  Salmon,  35  Cal.5S8;  Stark  v.  Bar- 
rett, 15  Cal.  870;  Bamhart  v.  Campbell* 
60  Mo.  699. 

It  is  manifest  that  the  mnrtgase  execut- 
ed by  appellee's  devlBor,  and  under  whleli 
appellants  claim  title  to  the  whole  allots 
ment  made  to  him  out  of  hlsfather's  lands, 
is  neither  a  conveyance  of  the  mortgagor's 
interest  in  all  the  lands  of  his  ancestor, 
for  it  Is  in  terms  confined  to  **  real  estate 
lying  In  Perry  county,"nor  of  the  entirety 
in  the  lands  so  situated,  for  it  covers  only 
"all  the  interest  ol  the  said  Wm.  M.  Pbfl- 
lips.ashdranddlstrlbnteeotWm.  S.PbU- 
Ups,  deceased. "  th^vln.  Giving  to  tbeae 
limitations  the  effect  which  tadr  terms 
naturally  and  reasonably  enforce,  there  re- 
mains but  one  possible  Add  of  operation 
for  the  granting  clause  of  the  conveyance. 
It  passes,  not  one-seventh  of  all  the  lands, 
the  effect  of  which,  upon  division,  would 
be  to  vest  in  the  mortgagee  title  in  several- 
ty to  whatever  part  falls  to  WlUiam  M. 
Phillips ;  and  not  the  entirety  of  l^e  Perry 
county  lande,  which  would  opwate  to  vest 
any  part  of  that  tract,  which  is  allotted 
to  the  mortgagor,  tn  the  mortgagee;  but 
the  Interest  of  one  of  seven  heirs  in  the 
tract  of  320  acres  lying  in  Perry  county; 
and  that  interest  alone  became  vested  In 
the  mortgagee  as  a  tenant  In  common 
with  the  other  co-tenauts.  William  M. 
Phillips  still  owned  and  hdd,  wholly  un- 
affected by  the  mortgage,  an  undivided 
one-seventh  interest  in  each  of  the  parcels 
lying  In  Dallas  county.  Williams  College  v. 
Mallett,  12  Me.  3D8;  Kandell  v.  Mallett,  14 
Me.  61.  The  grant  was  not  enlarged  or 
extended  by  the  rabsequent  partition  and 
allotment  to  William  M.  Phillips  of  more 
than  one-seventh  of  the  Perry  county  land. 
In  consideration,  so  to  speak,  for  Ills  snr> 
render  of  his  interest  in  the  Dallas  countT 
parcels.  If  he  had  exchanged  other  prop- 
erty lying  in  Dallas  county  or  elsewhere— 
property  which  did  not  come  to  him 
through  bis  father-^or  the  excess  over  the 
one>8eventh  In  the  Perry  lands,  it  would 
scarcely  be  insisted  that  the  land  thus 
coming  to  him  by  exchange  or  purchase 
would  pass  under  the  mortgage;  and  his 
Interest  In  the  Dallas  lands  was  palpably 
as  for^gn  to  his  conveyance  to  Howse,  as 
wholly  excluded  from  its  terms,  as  such  oth- 
er property  would  have  been.  The  excess 
over  his  aliquot  share  allotted  to  him  In 
the  Perry  lands  was  therefore  not  only  not 
embraced  In  hia  grant  to  How«,  bat  It 
was  not  vested  In  him  by  way  of  snbatitn- 
tlon  foranyland,  or  interest  in  land,  which 
was  so  embraced. 

Nor  do  we  conceive  that  any  different  re- 
sult will  flow  from  an  Invocation  of  the 
principles  of  warranty  It  may  be  con- 
ceded, indeed,  we  entertain  no  doubt,  that 
the  mortgage  contains  or  Imports  a  cov^ 
nant  of  warranty.  Our  statute  attaches 
to  its  language,  grunt,  bargain,  sell,  and 
convey, "  prima  facie  the  force  and  effect  of 
a  general  warranty ;  and  there  Is  nothing 
in  the  Instrument  inconsistent  with  or  re- 
pugnant to  the  meaning  which  thestatute 
thus  gives  tbem.  Code,  §  1S89.  But  we  do 
not  understand  that  the  otBce  of  a  war- 
ranty can  ever  be  to  extend  a  grant  to 
lands  notembraced  in  its  terms.  Itsi^lce, 
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in  cases  like  this,  la  to  perfect  the  grantee's 
title  to  the  land  embraced  In  the  convey- 
ance, by  drawing'  to  him  any  title  which 
tlie  grantor  snbseqaeutly  acqnirea  to  that 
particular  land,  and  not  to  Twt  In  the 
Krantee  title  to  lands  not  eoveni  by  the 
conveyance.  Its  precise  effect  here  was  to 
Test  in  Howze  the  title  which  Pfailllpe  ac- 
quired by  the  decree  ol  partition  In  one- 
seventh  of  the  820-acre  tract  lying  In  Perry 
connty,  which  before  partition  had  been 
held  by  Phillips  as  co-tenant  with  bis 
brothen  and  al8tera,''and  not  to  extend 
this  tttU*  to  tbe  wfaole  allotment  made  to 
the  roort^gor.  Nolen  v.  Owyn,  16  Ala. 
725;  Carter  v.Chandron.Zl  Ala. 72;  Loom- 
Is  T.  RUey.  24  111.  307;  WlUlams  College  t. 
Mallertt,  12  Me.  898;  Randell  v.  Mallett,  14 
3de.  51.  The  conrt  below  constmed  the 
mortgage  In  consonance  with  thcBe  prlncl- 
plee,  and  its  rulings  in  this  regard  are  tree 
fro  ID  error. 

If  tbe  sale  and  purchase  by  the  mort- 
gagee be  treated  as  a  valid  foreclosure  of 
tbe  mortage,  vesting  In  the  purchaser  the 
land  conveyed,  as  perhaps  It  should  be 
when  reference  Is  had  to  the  doctrine  of 
ratification  by  the  devisee  of  the  mortgag- 
or, its  effect  was  to  make  appellant  Howze 
and  appellee  tenants  In  common  of  the 
tract  of  land  sold.  It  Is  one  of  the  well- 
settled  general  principles  pertalntngtotbia 
relation  that  notlee  to  cme  co-tenant  of 
facts  affeeting  tiie  common  property  Is  no 
notice  to  the  other  or  others,  and  the  ]a1>- 
ter's  estate  will  In  no  way  be  prejudiced, 
nor  tbeaasertion  of  their  rights  precluded, 
thereby.  Freem.  Co-Tenancy,  §  171  et  seq. 
This  principle  Is  applicable  to  notices  re- 
quired by  statute  to  be  fdven  to  the  own- 
ers of  land  of  proceedings  to  subject  it  to 
sale  ior  the  payment  of  taxes,  and  a  sale 
made  without  such  notice  to  all  of  the  co- 
tenants  Is  void.  Thurston  v.  Miller,  10  B. 
i.  358.  Under  the  statute  In  force  at  the 
time  of  the  tax-sale  relied  on  In  thin  case 
notice  of  the  proceeding  In  the  probate 
court  to  condemn  land  to  sale  for  the  paj'- 
ment  of  taxes  was  required  to  be  served 
un  the  owner.  Without  such  notice,  the 
court  acquired  no  Jurisdiction,  and  its 
Judgment  of  condemnation  and  consequent 
sale  was  void.  The  proof  In  tbls  case  was 
clear  that  this  notice  was  not  served  on 
Mrs.  Dew,  one  of  the  co-tenants  in  this 
land ;  and  no  title,  at  least  as  against  her, 
passed  by  tbe  sale  to  the  appellant.  Rid- 
dle ▼.Meeeer,  84  Ala.  286,  4  South.  Rep.  185. 
Whether,  even  had  the  proceedings  in  the 
probate  court  been  In  all  resiiects  regular 
and  Its  decree  valid,  one  tenant  In  uom- 
mon,  under  the  facte  of  this  case,  should  be 
allowed  to  set  up  against  his  co-tenant  the 
title  be  acquired  through  the  tax-sale,  oth- 
ervrise  than  as  a  basis  for  contribution  to 
tbe  amount  thus  paid  forthe  common  ben- 
efit. Is  open  to  grave  doubt,  which  the  ex- 
Igendesof  this  appeal  do  not  require  us  to 
decide.  Van  Horn  v.  Fonda,  5  Johns.  Ch. 
38S;  Brown  v.  Hoglee  80X11.  119;  Picot  v. 
Page,26  MO.S9S;  Wright  v.  SDen'y.21  Wis. 
891 ;  Matthew?  v.  Bliss.  22  iMck.  48.  On 
the  other  hand,  If  the  fact  that  the  mort- 
gagee became  the  purchaser  at  his  own 
sale  under  tbe  mortgage  be  considered  to 
have  defeated  foreclosure, — as  doubtlffis  It 
wouldr  In  tbe  absence  ol  ratiflvation, — it 
T.7ao.no.6— 16 


was  stni  a  mortgage  aa  to  him  at  the  time 
of  the  tax-sale,  and  he,  being  In  possession 
under  it,  could  not  acquire  a  tax-title 
which  would  be  good  against  the  mort- 
gagor or  his  devisee.  Johnston  v.  Smith, 
TOAla.  108;  Bailey  v.  CampbeU,  82  Ala.  842. 
2  South.  R^.  646;  Bl^e  v.  Howe,  15  Amer. 
Dec.  684.  So  that  It  is,  we  think,  clear 
from  any  point  of  view,  that  the  tax-sale 
passed  no  title  to  the  appellant  Howse 
which  can  be  relied  on  to  ddeat  appellee's 
recovery. 

The  land  In  controversy  Is  described  In 
the  complaint.  Its  po—oosion  admitted  by 
the  plea  of  d^endanta,  and  it  Is  identified 
In  evidence  as  lying  In^range?  east."  The 
verdict  was  "that  the  plaintiff  Is  entitled 
to  flve-seventhsof  tbe  land  sued  for  In  this 
complaint,  fco-wit:  N.  E.  %  of  S.  E.%ot 
section  7;  N.  %  of  8.  W.  %,  and  N.  W.  %  of 
S.  £.  J(,  section  S,— all  In  township  18,  Cthis 
far  following  the  description  of  tbe  com- 
plaint,] range  8  east,"  ete.  It  Is  thas  seen 
that  the  Jury  properly  returned  a  verdict 
for  five-sevenths  of  the  land  described  in 
the  complaint.  This  was  sufilcient  to  sup- 
port Judgment.  They  then  went  farther, 
and  affirmed  that  theland  described  in  the 
complaint  was  situate  In  range  8.  This 
matter  of  more  particular  description, 
even  If  it  In  reality  be  such,  was  not  essen- 
tial to  the  verdict,  which  was  complete 
without  it.  The  assertion  Is  untrue,— the 
complaint  described  no  land  lying  in  that 
range;  and  being  unnecessary  to  a  saffl- 
clentSndlng,  and  separated  from  that  part 
of  the  finding  which  constituted  a  perfect 
verdict  by  a  videlicet,  the  court  committed 
no  error  In  treating  It  as  surplusage,  and 
rendering  judgment  for  land  sued  for  lying 
in  range  7. 

The  only  other  exeeptlons  Insisted  on 
by  appellants  go  to  tbe  correctness  of  tbe 
circuit  court's  rulings  on  the  Issue  wheth- 
er the  debt  secured  by  tbe  mortgage  had 
been  paid  at  the  time  of  the  sale  under  it. 
The  Jury,  in  conflning  plaintiff's  recovery 
to  five-sevenths  of  the  land  sued  for,  must 
of  necessity  have  found  this  Issue  In  favor 
of  tbe  defendants ;  as  otherwise  It  would 
have  been  their  duty,  under  tbe  charges 
which  the  court  gave,  to  have  returned  a 
verdict  for  theentlre  tract.  It  Ismanlfest, 
therefore,  that  If  the  court  committed  er- 
ror in  Its  rulings  on  this  Inquiry,  they 
were  lacking  In  that  element  of  Injury  to 
the  appellants  witbout  which  error  Is  nev- 
er available  to  reverse.  Thomason  v. 
Gray,  82  Ala.  291,8  South.  Rep.  38;  City  of 
Eufaula  v.  Simmons,  86  Ala.  615,  6  South. 
Rep.  47 ;  Campbell  v.  Lunirford,  88  Ala.  512, 
8  South.  Rep.  522. 

The  Judgment  of  the  drcnlt  conrt  Is  at- 
firmed. 

KiMBBBLL  et  al.  V.  RODOBU. 

(Supreme  Court  vf  Alabama.  Jan.  87,  1890.) 
Appbal — TiMB  or  TAxnra— Finajl  Osdibs — As- 

UOmBNTS  OF  EbROS — ^MORTQAQB — FORBOIiOeDBB 
— PABTIHa— Ha3BAND  AND  Win. 

1.  An  appeal  is  taken  within  a  Tear  from  the 
rendition  of  the  decree  wheo  a  eumcient  under- 
taking has  been  filed  within  that  time,  there  be- 
ing no  other  condition  precedent;  aa  by  Code  Ala. 
%  S63I,  Uie  citation  does  not  issue  tmtil  after  the 
appeal  is  taken,  and  need  not  be  served  morettuui 
10  days  beCore  the  retum-day  of  tbe  i^peaL 
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S.  In  an  aotion  to  foreclose  a  mortgage  tbat 
d«oree  which  adjudges  tbat  a  certain  amount  U 
dueuodeir  the  martgase,  and  decrees  a  sale  of  the 
property,  is  final;  and  ul  prior  decrees  are  inter- 
locutory, and  come  tor  review  on  vppeBi  tnm 
the  final  deoree. 

5.  Under  Act  Ala.  Feb.  86,  1887,  the  hwbuid 
is  not  a  necessary  psr^  defendant  to  a  bill  filed 
to  foreclose  a  morti»ge  ujxm  lands  in  which  ^e 
wife  has  am  latereet  as  her  separate  estate.  Mar- 
shall T.  Marshall,  6  South.  Rep.  47S,  followed. 

4.  Where  a  mortgage  is  executed  by  a  wife  in 
the  manner  prescribed  by  statute  for  the  relin- 
quishment of  her  inchoate  ri^t  of  dower,  she  Is 
a  i>roper  party  defendant  to  a  suit  to  Crareolose 
the  montage,  and  out  off  tliafe  rlgtit  by  a  sale  of 
the  fee. 

6.  The  mortgage  conveyed  *<the  following- 
described  tract  or  parcel  of  land,  to-wlt,  the  wop- 
erty  known  as  'K.  's  Orist  and  Saw  Mill  and  Gin,  * 
tORBtherwith  all  theprivil^esand  appurtenances 
belonging  thereto.  »  *  *"  Theevlaence  showed 
tliat  two  acres  of  land  on  wfaUdi  the  mill  and  gin 
were  sltaated  had  always  been  used  inconnection 
therewith,  and  were  necessaiy  to  the  enjoyment. 
Held,  that  they  were  embraced  in  the  description, 
"the  tract  or  parcel  of  land  known  as  '£.'8  Orist 
and  Saw  Mill  and  Gin  Bropenv,*"  or,  if  not,  was 
appurtenant  thereiio. 

6.  Assignments  of  error,  made  Jointly  by  all 
the  appellants,  as  to  matters  which  are  injurious 
to  some  of  them  only,  wlU  be  disregarded. 

Appeal  from  chancery  court,  Marengo 
county;  Thomas  W.  Colrm&n,  Jud^. 

Bill  by  William  D.  Bodgere  against  Ro- 
land Klmbrell,  Sallte  Kimbrell,  his  wife, 
Edward  6.  Bentz,  Blchard  E.  Bentz,  and 
Alice  E.  McGee,  formerly  Alice  E.  Bentz, 
praying  the  foreclosure  of  a  mortgage 
which  had  been  given  to  him  by  the  de- 
fendants Boland  and  Sallie  Kimbrell  to  se- 
cure certain  notes  which  were  signed  by 
Jboth  ot  them.  There  was  a  demurrer  by 
the  respondents  on  the  ground  that  there 
vas  a  misjoinder  of  parties,  In  that  HalUe 
Kimbrell  was  not  a  proper  and  necessary 
party  ddendant  to  the  bill,  and  on  the 
gmand  ot  non-Jolndw  of  parties,  in  that 
Alice  E.  HcGehee,  formerly  Alice  E.  Bentz, 
Is  a  married  -woman,  and  her  husband  Is  a 
necessary  party  defendant.  Upon  the 
hearing  of  these  demurrers  the  chancellor 
overruled  each  one  of  them. 

Eugene  it/cCaA,torappellaaitB.  TayloeA 
JoliDstoB,  for  appellee. 

McClellan,  J.  The  decree  appealed 
from  was  rendered  on  the  28th  day  of 
March,  18S8.  The  respondenta  below 
prayed  the  appeal,  and  executed  security 
for  the  costs  thereof,  on  the  28th  day  of 
March,  1889.  The  undertaking  to  secure 
coats  was  approved  by,  and  filed  in  the  of^ 
flee  of,  the  register  on  that  day.  The  cita- 
tion of  appeal  was  not  issued,  however, 
until  thefoUowing  day, March  29,1889, and 
not  served  until  April  2, 1889. 

Upon  this  state  of  facts  It  Is  Insisted  that 
the  appeal  was  not  taken  within  a  year 
from  the  rendition  of  the  decree.  Is  conse- 
quently barred  by  the  statute,  and  that  ap- 
pellee's motion  to  strikeout  theasslgment 
of  errors  should  be  granted.  We  cannot 
concur  in  this  view.  An  appeal  Is  "  taken, " 
within  the  meaning  of  our  statute,  when 
the  party  desiring  to  prosecute  it  hascom- 

{lUed  with  the  conditions  upon  which  the 
aw  gives  the  right.  The  only  condition 
precedent  in  this  case  was  the  filing  with 
the  register,  within  one  year  from  the  ren- 


dition of  the  decree,  a  suffldent  nndertok- 
ing  to  secure  costs.  This  was  done,  and 
the  right  fully  perfected,  within  the  time 
limited.  Whatever  else  remcdned  to  be 
done  in  ^ectuaUng  a  review  of  the  case 
by  this  court  depended  upon  the  discharge 
ot  duty  by  a  public  officer,  and  not  upon 
any  act  of  the  appellants.  The  appeal 
having  been  taken  on  March  28th,  It  be- 
came the  reglRter's  duty  to  cite  appellee  to 
its  defense  in  this  court, and  make  outand 
file  here  a  transcript  In  the  cause.  The 
citation  iB  no  part  of,  nor  does  It  consti- 
tute any  step  In,  taldng  the  appeal.  Sec- 
tion 3681  ot  the  Code  demonstrates  that  it 
Issues  only  after  the  appeal  has  beentak»i, 
and  accomplishes  Its  office  U  it  carries  no- 
tice of  the  appeal  to  the  appellee  10  days  or 
more  before  the  day  on  wnicb  the  appeal 
is  returnable.  The  duty  ot  the  officer  Is 
fully  performed  11  thecltaUon  Is  Issued  in 
time  to  accomplish  this  purpose,  as  was 
done  In  this  case.  Moore  t.  Spier,  80  Ala. 
129. 

The  decree  from  which  the  appeal  Is 
prosecuted  was  the  flnal  decree  In  the 
cause.  That  of  January  18,  1888.  was  In- 
terlocutory. It  adjudged  thatcomplalnant 
was  entitled  to  relief:  that  he  had  a  Hen 
on  the  land  for  the  payment  ci  any  sum 
still  due  on  the  note  and  mortgage;  and 
that  for  the  satlsfaclion  ot  sncn  balance 
he  was  entitled  to  have  the  land  sold. 
Whether  there  was  anything  due  on  the 
mortgage  was  a  disputed  question  In  the 
case.  The  Indebtedness  claimed  was  de- 
nied by  the  answer  of  R.  Kimbrell.  The 
Issue  thus  presented  Involved  one  of  the 
equities  upon  which  complainant's  right 
to  relief  depended.  This  Issue  of  Indebted- 
ness rel  noB  was  not  determined  by  the 
decree  of  January  18th,  but  was  by  that 
decree  referred  to  the  re^ster ;  and  the  es- 
sence of  the  relief  prayed— the  sale  ot  the 
land  tor  the  satisfaction  of  themortgag^^ 
could  not  be,  and  was  not,  grant^  until 
after  the  coming  In  of  the  rei^ter's  report 
ascertaining  Indebtedness  undo*  the  mort- 
gage, the  confirmation  thereof,and  the  d&> 
cree  of  sale  of  March  28,  1888.  Gamer  v. 
Prewltt,  32  Aia.  18.  The  January  decree 
was  therefore  Interlocutory.  It  did  not 
settle  all  the  equities  between  the  parties, 
nor  fully  adjudge  the  relief  for  which  com- 
plainant prayed.  That  of  March  waa 
final ;  and  theappeal  brlngslt,and  all  pre- 
vlously-rendwea  Interlocutory  decrees,  up 
tor  review.  Walker  v.  Crawford,  70  Ala. 
567. 

There  was  no  error  In  the  decree  over- 
ruling demurrers  for  non-joinder  and  mis- 
joinder of  parties.  Under  the  a<ct  of  Feb- 
ruary 28, 1S.S7,  which  was  of  forcewben  the 
bill  in  this  case  was  filed,  the  husband  is 
not  a  necessary  party  defendant  to  a  bill 
filed  against  a  married  woman,  and  seek- 
ing to  sul)Ject  or  charge  her  separate  es- 
tate. MarsliaU  v  Marshall,  88  Ala.  883.  5 
South.  Bep.  475. 

The  theory  of  the  bill  is  that  the  lands 
embraced  In  the  mortgage  belonged  to  Ro- 
land Kimbrell.  The  conveyance  having 
been  executed  by  his  wife  In  the  manner 
prescribed  by  the  statute  tor  the  relin- 
quishment of  her  Inchoate  right  of  dower, 
she  was  a  proper  party  defendant  to  the 
salt  to  foreclose  the  mortgage,  and  cut 
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off  that  right  by  a  sale  of  the  fee.  Sims  t. 
Bank.  78  Ala.  348;  McGehee  t.  Lehman,  66 
Ala.  S30. 

The  m  ort^Ke  In  terms  conTeya  **  the  fol- 
lowing-described tract  or  parc^  of  land, 
to-wit,  the  property  known  as  'Klmbreirs 
Grist  and  Saw  Mill  and  Gin,*  together  with 
an  the  priTllegeB  and  appnrtenuices  be- 
lonslDg  thereto,  lying  In  Marengo  contrty," 
etc.  It  was  In  erldence  that  two  acres  of 
land,  Qpon  which  the  mill  and  gin  were 
Bltaated,  had  always  been  need  in  connec- 
tion therewith,  and  were  necessary  to  the 
enioymeut  thereof.  This  land,  we  think, 
is  embraced  in  l^e  descrlptf  re  words  ot  the 
conveyance,  as  "  the  tractor  parcel  o!  land 
known  as  the '  Elmbrell  Grist  and  Saw 
Mill  and  Gin  Property.*"  But  were  this 
otherwise,  the  land  manifestly  la  ap- 
purtenant to  the  mill  and  gin,  and  essen- 
tial to  their  reasonable  ase;  and  while,  or- 
dinarily, land  cannot  be  said  to  pass  as  ap- 
purtenant to  land  It  the  land  wipressly 
granted  does  not  admit  of  reasonable  en- 
joyment without  cerfcatn  adjacent  land 
which  has  been  constantly  used  with  the 
land  granted ,  It  will  also  pass.  Woodman  v. 
Smith,  53  Me.  81;  Blddle  r.Llttlefleld,68  N. 
U.50S;  Voorhees  r.  Burchard,  65  N.  T.102; 
Esty  T.Cnrrler,98Ma8B.G02;  Allen  T.Scott, 
21  Pick.  26.  The  contention  ot  appellants 
that  the  mortgage  is  void  proceeds  apon 
the  assumption  that  the  land  in  contro- 
versy belonged  to  the  statutory  separate 
estate  of  Mrs.  Kimbrell.  Theproof  falls  to 
support  this  assumption.  On  the  con- 
trary, there  is  nodlsputebutthat  the  prop- 
erty belonged  to  her  first  husband,  and 
passed  to  his  heirs,  who  are  defendants  to 
this  bill.  Her  claim  to  have  acquired  title 
by  adverse  possession  cannot  be  allowed. 
The  evidence  Is  tree  from  conOict  that  she 
at  DO  time  claimed  to  hold  otherwlsethan 
as  the  widow  of  Benjamin  Renti,  and  in 
recognition  of  the  title  of  his  heirs.  Her 
only  right,  ther^ore,  was  to  have  dower 
assigned  out  of  the  land,  and  to  occupy  it 
until  that  could  be  done.  This  right  lies  in 
action  only,  and  constitutes  no  estate  in 
the  premises.  Beeves  v.  Brooks,  80  Ala.  26. 

Whether  her  right  to  dower  waa  barred 
by  the  lapse  of  SO  years  from  the  date  at 
which  it  might  have  been  asserted,  (Barks- 
dale  V.  Garrett,  64  Ala.  280.)  or  whether,  if 
still  BubBlsting,  it  was,  or  could  have  been, 
made  available  In  resistlngtbe present  bill, 
are  questions  which  are  not  presented  by 
this  record,  as  will  be  seen  further  on,  in 
such  way  as  that  we  can  consider  them. 

The  land  in  controversy  was  sold  and 
conveyed  In  April,  1880.  by  the  heirs  of 
Bmjamln  Reutz,  deceased,  to  the  respond- 
ent Roland  Kimbrell.  Two  of  the  three 
gruitors  in  that  conveyance  were  of  full 
ageattfaedate  of  itsexecutlon.  The  third, 
Alice  Rentz,  now  Alice  McGee,  was  a  mi- 
nor. That  part  of  the  purchase  money 
which  belonged  to  the  adults  was  paid. 
This  deed.  It  is  very  clear,  vested  all  the 
right,  title,  and  Interest  of  the  adult  heirs 
in  the  respondent  Roland  Kimbrell.  The 
mortgage  executed  by  the  latter  and  his 
wife,  it  is  equally  clear,  passed  all  his  es- 
tate in  the  land,  conditionally,  into  the 
complainant.  The  decree  foreclosing  the 
mortgage,  and  (irdering  sale  ot  the  land, 
lor  its  aatlBtactlon,  is  certainly  free  from 


any  taint  of  error  which  could  prejudice  or 
impair  any  right  or  Interest  ot  the  adult 
heirs  or  their  grantee,  the  defendant  Kim- 
brell. The  plaintilt  was  beyond  question 
entitled  to  have  their  Interests  {oreclosed, 
and  their  estates  In  the  property  subjected 
to  the  payment  ot  his  debt.  It  may  be 
conceded  that  the  undivided  one-third  In- 
tereet  ot  Alice  McGee  did  not  pass  by  the 
deed  of  ISSOto  Roland  Kimbrell,  because  of 
her  disability  ot  infancy,  which  Is  pleaded 
in  thlscase,  and  that  orconsequencethls in- 
terest did  not  pass  by  the  mortgage  to  the 
complainant.  It  may  be  also  conceded, 
without  affecting  the  result  of  this  appeal, 
that  there  wee  some  outstanding  property 
right  in  Mrs.  Kimbrell.  reeulting  from  her 
survivorship  Of  ber  first  husband,  which 
the  mortgage  was  not  efficient  to  convey. 
And,  as  a  deduction  from  theseconcesBions^ 
the  decree  may  tte admitted  to  beerroneous, 
In  that  It  forecloses,  and  orders  to  be  aold, 
the  propo^rights  of  AllceMcGeeandMrs. 
Klnlbrdl.  Yet,  manlfestlyi  the  error  Id 
this  r^ard  affects  only  these  two  respond- 
enba.  They  alonehave  a  right  to  complain 
of  it,  and  to  ask  this  court  to  reverse  that 
action  of  thechancery  court  by  which  their 
rights  are  prejudiced.  The  error,  it  any,  is 
wlthoutli^utytotheotherappellants;  and 
no  reversal  on  account  of  it  can  be  had  at 
thdr  instance.  Norwood  v.  Railroad  Co., 
72  Ala.  668;  Gllman  v.BaUroad  Co.,Id.666; 
Walker     Jones,  28  Ala.  448. 

This  appeal  Is  taken  and  prosecuted  by 
all  the  defendants  below.  The  assignments 
of  error  in  this  court  are  made  by  them 
Jointly.  The  decree  appealed  from  In- 
volves no  error  ii^uriouB  to  the  appellants 
E.  B.  Rents,  R.  E.  Rentz,  or  Roland  Kim- 
brell. If  It  involves  error  worklnginjury  to 
the  rights  of  Uieotiier  appellants,— ui  In- 
quiry which  is  not  necessary  to  enter  up- 
on,—they  should  have  severed  in  the  as- 
signment of  it.  The  former  adjudications 
and  settled  practice  of  this  tourt  impel  us 
to  disregard  assignments  of  error,  made 
Jointly  by  all  the  appellants,  as  to  matters 
which  are  available,  if  at  all,  to  some  of 
them  only.  McGehee  v.  Lehman,  65  Ala. 
820. 

Those  assfgnmentB  which  are  directed 
against  thedecrees  of  July  2, 1888,  ordering 
petition  for  writ  of  assistance,  and  October 
16, 1888,  confirming  report  of  register,  must 
be  stricken  out  in  response  to  motion  of 
appellee.  The  record  shows  that  no  appeal 
waa  taken  from  either  of  thesedecrees.  At- 
kinson V.  Railway  Co.,  84  N.  W.  Rep.  6S; 
Horn  r.  Water  Co..  18  Cal.  142;  Bomb^er 
T  Baldwin,  88  Cal.  671. 

Affirmed. 


Bass  et  al.  v.  Bass  et  al. 

{Supreme  Court  of  AlaJbomo.   Jan.  99,  1800.) 

BBSULmra  Trustb  Laohbb. 

1.  B.  gave  money  to  W.  with  ^rtiioh  to  enter 
oertsin  land  for  Um,  and  W.  n^lected  to  enter 
the  land,  but  retainea  the  money.  B.  died,  leav- 
ing all  his  property  to  J.  for  life,  remainder  over. 
J.  qoalifled  as  admiuistratrix,  obtained  the  money 
from  W..  entered  the  land  in  her  own  name,  and 
sold  It.  A  snit  was  brou^rht  88  years  after  the 
entry  to  establish  a  resulting  trust  In  the  land  In 
favor  of  the  remainder-men.  Held,  that  the  leval 
ctotut  of  the  transactUw  wu  a  ouiyerslon  of  we 
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mono;,  and  the  salt  was  barred  by  the  lapse  of 
time. 

2.  Tweoty  years'  aoQulescence  or  noD-action 
is  a  bar  to  the  right  to  trace  money  Into  property 
1q  which  it  has  been  invested,  and  thereby  to 
fasten  a  trust  in,  or  a  lien  on,  it 

Appeal  from  chancery  conrt,  Jeftenon 
county ;  Tbohab  Cobbs,  Judge. 

Webb  &  Tillman,  for  appellants.  T&U- 
afBrrOt  Smitbson  A  Vsiaschtm  and  Hewitt^ 
WaJker  A  Porter^  for  appellees. 

Stonb,  G.  J.  This  CHse  vrixa  decided  on 
demurrer,  which  was  on  admiselon  ol  the 
truth  of  the  arerments  of  tacts  as  found  In 
the  bill.  We  wUl  treat  them  as  facta. 

Andrew  Baas,  a  resident  at  Jefferson 
county,  died  August  19, 1854.  He  left  a  last 
win,  which  was  duly  probated  and  estab- 
lished; the  time  of  the  probate  not  posi- 
tively stated.  The  language  of  the  bill 
bearing  un  this  aabject  is  as  follows : 
"That,  shortly  after  the  death  of  said  An- 
drew Bass,  the  said  Jane  Bass,  widow, 
etc.,  and  year  orator  W.  J.  Baas,  caused 
the  will  of  said  Andrew  Bass  to  be  pro- 
bated as  hereinbefore  stated,  and  letters 
testamentary,  or  of  administration  cum 
testamento  annexo,  to  be  issued  to  the 
said  Jane  Bass  as  administratrix,  and  the 
said  W.  J.  Bass  as  administrator,  of  the 
estate  of  the  said  Andrew  Bass,  deceased, 
and  daly  qualified  as  such  administratrix 
and  administrator,  as  aforesaid,  and  took 
upon  themselves  the  Joint  administration 
of  the  estate. " 

Testator  left  his  widow.  Jane  Bass,  and 
nine  children,  snrrlviue  him,  one  of  whom, 
George  Bass,  died  without  Issue,  never 
having  married.  The  widow,  Jane  Bass, 
also  died,  April  14,  1887,  near  38  years 
after  the  death  of  Andrew  Bass.  The  fol- 
lowing: an  extracts  from  Andrew  Bass' 
will :  "I  give  all  my  property  b^onglng  to 
me,  both  real  and  personal,  to  Jane  Baas, 
my  beloved  wife,  her  life-time.  *  •  *  It 
is  my  desire  that  at  the  death  of  my  wife, 
Jane,  that  my  property,  both  real  and  per^ 
sonal,  be  sold,  and  equally  divided  among 
my  h^rs. "  etc. 

The  present  suit  was  Instituted  March 
36, 1889,by  W.  J.  Bass  and  four  others,  chil- 
dren of  Andrew  Bass,  against  the  remain- 
ing three  chlldi'«n,  of  whom  Martha  £. 
Bass  is  one.  Its  purpose  and  prayer  are 
to  have  a  resulting  trust  declared  in  cer- 
tain lands,  and  In  certain  moneys,  the  pio- 
ceeds  of  other  lands.  We  will  not  enter 
Into  a  discussion  of  the  requisites  ctf  a  re- 
sulting trust.  The  averments  of  the  bill 
clearly  bring  this  ca*(e  within  the  rule,  if  It 
is  not  barred  by  lapse  of  time.  8  Brick. 
Dig.  785. 

The  following  extracts  set  forth  the 
gravnmeD  of  the  present  bill:  "That,  a 
few  days  before  the  death  of  the  said  An- 
drew Bass,  he  •  •  •  placed  In  the  hands 
of  one  Willis  Bums  *  •  •  the  sum  of 
filty-two  dollars  and  fifty  cents,  in  lawful 
money,  with  which  be  directed  the  said 
Willis  Burns  to  enter  the  north-west  quar- 
ter of  the  south-west  quarter  of  section 
five,  in  township  seventeen,  of  range  one 
west,  in  Jefferson  county,  but  by  reason  of 
some  accident  or  mistake  the  said  Burns 
failed  to  enter  the  said  lands  at  the  land- 
bfllce  In  Tnacaloosa,  Ala.,  for  the  said  An> 


drew  Basa,  •  •  •  but  at  the  death  of 
said  Andrew  Bass  he,  the  said  Bums,  re- 
tained tbesaid  money  In  his  hands ;  *  *  * 
that,  soon  after  the  said  Jane  Bass  had  so 
qualified  as  the  administratrix  of  her  said 
husband  *»  estate,  she,  the  said  Jane  Bass, 
w«it  to  Tuscaloosa,  and  filed  In  tbe  land- 
office  of  Idle  United  States  then,  located  In 
the  said  city  of  Tuscaloosa  her  application 
to  ent«r,  and  did  enter,  In  her  own  name, 
the  following  described  lands,  situated  in 
said  county  of  Jefferson,  •  •  •  to-wit, 
tbe  south-^ast  quarter  of  the  north-east 
quarter  of  section  six,  and  the  north- 
west quarter  of  the  sonth-weat  quarter  of 
sectdon  five,  (5.)  and  the  east  halt  of  the 
north-west  quarter  of  section  e^ht,  fS,)  all 
in  township  seventeen,  (17,)  of  range  one 
(1)  west,  in  said  county  of  Jefferson ;  that 
in  order  to  make  said  entry,  and  for  the 
purpose  of  paying  for  the  said  lands  so  en- 
tered, she,  the  said  Jane  Bass,  obtained  the 
Said  money  which  had  been  so  deposited 
and  leitt  by  the  said  Andrew  Baas  in  the 
hands  ot  tbe  said  WtUls  Bums;  that  the 
said  lands  above  described,  under  the  laws 
of  the  United  States,  then  In  force,  then 
known,  and  commonly  known,  as  the  'Bit 
Law,'  were  sublect  to  entry  at  twelve  and 
a  half  cents  per  acre,  and  were  entered  at 
that  price  by  the  said  Jane  Bass  in  her 
own  name,  but  the  same  were  paid  tor  out 
of  the  flll7-t wo  60-100  dollars  which  she,  the 
aald  Jane  Bass,  had  obtained,  or  at  the 
time  of  the  entry  did  obtain,  from  the  said 
WHIis  Bums,  and  which  your  orators  and 
oratrix  aver  was  the  Identical  money 
which  had  been  left  with  said  Bums  by  the 
said  Andrew  Bass  for  the  purposes  afore- 
said." The  bill  tben  charges  that  during 
the  Ufe-tlme  of  aald  Jane  Baaa  she  sold  off 
fractional  parts  ot  said  lands,  and  that 
about  the  I2tb  day  of  August,  1870,  the 
said  Jane  Bass  made  a  deed  of  gift  of  the 
residue  ot  said  lands  to  herdaugnter,  Mar- 
tha E.  Basa,  less  the  S.  £.  %  of  tbe  N.  W. 
"  of  said  aection  S,  and  that  about 


ay  of  March.  18S9,  the  aaid  Martha  B. 
Baaa  aold  the  parte  of  aaid  lands  which 
are  In  sections  6  and  6  for  the  sum  of  $7,- 
000  cash.  There  was  a  demurrer  to  the 
bill  on  the  ground  of  staleness  or  lapse  of 
time,  which  the  chancellor  sdstalned. 

The  contention  of  complainants  below,^ 
appellants  here,  la  that  Inasmuch  as  Jane 
Bass,  the  widow,  h&d  a  Itfe-eetate  under 
the  win  of  Andrew  Bass  In  all  the  estate 
he  left,  real  and  personal,  with  remainder 
to  the  children,  she  had  by  force  thereof  & 
life-estate  In  the  money  invested  In  the 
land,  which  gave  her  an  equitable  Ufe-es- 
tate  in  the  land  itself,  and,  tbe  legal  title 
being  in  her.  they  were  not  required  to  as- 
sert their  claim  until  by  her  death  their 
right  to  present  enjoyment  accrued.  It  Is 
certainly  the  general  mle  that  neither  a 
statutory  bar  nor  prescription  rans 
against  a  remidnder-man  until  tbe  termi- 
nation of  the  estate  of  the  life-tenant. 
There  must  be  a  right  to  sue  before  tbe 
bar  begins  to  mn.  2  Brick.  Dig.  p.  320,  §  35 ; 
Id.  p.  221,  §  54;  8  Brick.  Dig.  p.  618,  §  10. 

The  present  case,  however,  rests  on  a. 
different  principle.  When  Andrew  Bass 
died,  the  authority  he  had  given  Bums  to 
invest  the  money  deposited  with  him  in 
the  purchase  ot  the  40  acres  of  land  in  sec- 
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tlon  6  died  with  him.  After  that  evmt,  no 
one  was  lawfnlly  anthorised  to  carry  ont 
blfl  wish.  1  Walt,  Act.  &  Def.  290.  Mrs. 
Jane  Baes,  he&ng  personal  representatlre 
o(  testator,  was  entitled  to  demand  and 
receive  the  money  from  Borna;  and  when 
Bhe  received  It  slie  held  It  In  precisely  the 
same  rlsht  as  she  held  any  other  money 
belonging  to  the  estate.  It  was  money; 
and  in  thatmoney,  thus  held, she  was  enti- 
tled to  a  Ufe-estate,  after  the  payment  ol 
dfbts  and  funeral  expenses.  Till  these 
paramount  claims  were  satisfied,  she  bad 
DO  right  to  the  money,  save  in  her  repr»- 
■mtatlve  capacity;  and  even  after  the 
debts  and  funeral  expenses  were  paid  she 
bad  no  absolute,  personal  right  to  the 
money  until  Its  restoration  to  the  remain- 
der-men at  her  death  was  secured.  We 
mean  the  principal  of  the  money,  for  the 
Interest  was  hers.  Mason  v.  Pate,  84  Ala. 
S79.  Patttngthemoneyln  landdld  notper 
ae  substitute  the  land  for  the  money,  or 
place  its  tltde  where  the  will  bad  placed 
the  rig]it  to  the  money.  It  was  a  conver- 
sion; and,  if  nothing  more  was  done,  the 
administratrix  rendered  herself  liable  for 
it,  on  settlement  of  her  administration,  as 
for  a  devasta  vit.  The  remalnder^raen  alone 
coold  elect  to  claim  the  land  in  lieu  of  the 
money,  and  until  their  election  was  de- 
clared the  land  remained  tbe  proi>erty  of 
Mrs.  Bass,  and  she  was  liable  for  the  dev- 
sataytt  In  misapplying  the  money.  Parks 
V.  Parks,  66  Ala.  826  ;  8  Brick.  Dig.  p.  78S, 
S§  50.  61. 

If  it  be  contended  that,  because  tbe  re- 
mainder-men had  no  right  to  the  actual 
possession  until  tbe  death  of  Mrs.  Bass, 
therefore  they  could  not  assert  their  Sec- 
tion and  r^tat  to  tadce  the  land  In  lieu  of 
tbe  money,  the  answer  must  be  that  they 
labored  under  no  snch  disability.  They 
had  the  clear  rigbt  to  hold  her,  on  her  set- 
tlemrat,  liable  lor  tbe  money  as  money 
converted,  or,  on  a  bill  properly  framed,  to 
make  tbeb*  election  to  claim  the  land  In 
Hen  of  the  mon^,  and,  either  by  the  ehan- 
cdlor'a  decree  or  by  reformation  of  the 
deed,  hare  their  rights  in  remainder  se- 
cured to  them.  R^Tef  to  this  extent  they 
were  entitled  to  at  any  time  after  Mrs. 
Bass  Invested  the  moneyln  land,  taking 
the  title  In  her  own  name.  Snch  relief  Is 
akin  to  a  proceeding  to  perpetuate  testlr 
mony.  Bune  v.  Lansden,  85  Ala.  562,  6 
South.  Rep.  611.  Or,  on  her  settlement, 
they  conld  charge  her  with  Qie  money  con- 
verted, which  would  be  an  Section  not  to 
claim  the  land. 

Giving  a  liberal  Interpretation  to  the 
expressions  In  the  bill,  "shortly  after  the 
death  of  said  Andrew  Bass,"  and  "soon 
after  tbe  said  Jane  had  so  qualified  as 
the  administratrix,"  a  very  long  period — 
more  than  SO  years — elapsed  between  the 
entry  of  said  land  and  the  filing  of  this 
bill.  During  all  that  time  the  legal 
stHtus  cf  the  transaction  was  a  conver- 
sion of  tbe  money  of  the  estate  by  Mrs. 
Bass,  and  a  purchase  of  land  by  and  for 
ber.  No  one  save  the  remalnder-nieii  had 
the  rigbt  or  power  to  changv  that  atatus^ 
and  tb^  could  only  do  it  by  electing  to 
claim  the  land  In  lieu  of  tbe  money.  The 
bill  to  alloit  as  to  any  act  of  administra- 
tion done  by  Mn.  Bass  save  her  appoint- 


ment and  qualification  as  administratrix. 
Whether  she  periormed  any  acts  of  admin- 
istration or  not,  or,  11  she  did,  whether 
<my  of  them  were  periormed  within  20 
years  before  tbe  bill  was  filed,  we  are  with- 
out any  guide  for  determining.  In  the  ab- 
sence of  averment,  taking  the  case  with- 
out the  influence  of  the  20-yearB  presump- 
tion, we  must  and  do  presume  that  Mrs. 
Bass  settled  her  administration,  and  ac- 
counted for  the  money  converted  by  her; 
and  in  the  absence  of  such  averment  the 
presumption  Is  conclusive  that  sbe  did  so. 
Austin  V.  Jordan,  85  Ala.  642;  IBrick.Dlg. 
p.  807.  §  66;  8  Brick.  Dig.  p.  409.  $§  48.  61. 

We  may  add  that  20  years*  acquiescence 
or  non-action  Is  a  barto  the  right  to  trace 
money  Into  property  In  which  It  has  been 
invested,  and  therebv  to  fasten  a  trust  in, 
or  lien  upon.  It.  Affirmed. 


Johnson  v.  Durnsb  et  al. 
(Suprenw  Count  of  AlxAaema.  Jan.  9S,  1800.) 
PuiniNa — ^AmnTDiixnT— VsNDOR's  Lmra— At- 

TOBUBT'S  FXSS. 

1.  Where  a  bill  alleges  that  certain  land  was 
sold  to  respondeat,  and  that  six  notes  were  given 
for  the  unpaid  purchase  money,  and  copies  of  two 
of  the  notes,  wEioh  are  averred  to  have  been  a»- 
signed  to  complainant  for  value,  are  filed  as  ex- 
hibits, an  amendment  which  strikes  out  the  avev^ 
ment  of  assignment,  adds  a  co-complalnant,  and 
attaches  as  euiihits  ooples  of  two  more  notes,  whlob 
had  matured  before  the  Mil  was  filed,  does  not 
constitute  a  new  oase,  and  is  not  a  radical  depart- 
ure from  the  case  (»riglnally  stated. 

S.  Att<»mey'B  fees  oan  be  recovered  in  a  sidt 
In  equity  to  enforce  a  vendor's  lien,  when  the 
notes  given  for  the  unpaid  purchase  money  o(h> 
tain  a  stipulation  by  vendee  to  pay  a  reasonable 
attorney's  fee  in  case  of  a  suit  on  the  notes. 

Appeal  from  chancery  court,  Etowah 
county;  S.  K.  McSpaddbn,  Judge. 

Suit  by  Michael  Dumer  and  Alfred  B. 
Mullens  against  Thomas  L.  Johnson.  D^ 
cree  for  complainants,  and  respondeat  ap- 
pealed. 

Abacromble  A  Bttbroy  for  appellant, 
AmoaE.  Qoodbue^  for  appellees. 

Clopton,  J.  The  bill,  ae  originally 
framed,  avers  that  the  lands  were  sold 
and  conveyed  by  appellees  to  appellant 
for  910,000,  one-half  of  which  was  paid  In 
cash,  and  for  the  balance  appellant  gave 
six  several  promissory  notes,  payable  to 
appellees,  which  are  described  by  date, 
amoant,  and  when  payable.  It  was  orig- 
inally filed  by  Michael  Dumer,  one  of  ap- 
pellees, as  sole  complainant.  Copies  of 
two  of  the  notes  described  in  the  bill  were 
attached  as  exhibits,  which.  It  is  alleged, 
had  been  transferred  to  complainant  for 
a  valuable  consideration.  The  amend- 
ment of  the  bill,  by  striking  ont  this  aver- 
ment, adding  the  other  appellee  as  co-com- 
plalnant, and  attachlngcoples  of  twoother 
notes,  the  same  having  matured  when  the 
original  bUl  was  filed,  did  not  constitute 
a  new  case,  nor  was  it  a  radical  departure 
from  the  case  made  br  the  bill  as  original- 
ly framed.  The  subject-matter  of  the  suit 
(the  contract  for  the  purchase  of  tbelands) 
and  the  relief  sought  (the  enforcement  ol 
the  paymmt  of  the  purchase  money)  con- 
tinued the  same,  and  the  samedelenses  are 
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applicable.  Bolman  t.  Lobman,  74  Ala. 
607;  Pitta  t.  Fowled^,  56  Ala.  147. 

Each  of  the  notes  contained  a  etlpnla- 
tlon  by  which  the  vendee  promised  to  pay 
all  coats  of  colJection  and  reasonable  at- 
torney's tees  In  case  of  salt  oq  the  note. 
This  promise  presents  the  only  material 
qnestfun  In  the  case.  It  la  contended  that 
complainants  are  not  entitled  to  recover 
the  attorney's  fees  on  a  bill  in  equity  to 
enforce  a  vendor's  lien  for  the  purchase 
money.  It  Is  true  that  the  Uen  which  the 
vendor  of  lands,  making  an  absolute  con- 
veyance, retains,  Is  not  created  by  express 
agreement  for  that  pnrpose,  and  extends 
only  to  the  unpaid  purchase  money.  The 
Hen,  independent  of  a^^reement  other  than 
the  contract  for  the  purchase,  rests  on  the 

grlnclple  of  equity  that  it  Is  unconsclona- 
le  for  the  vendee  to  sret  and  keep  the  land 
of  the  vendor  without  paying  the  agreed 
consideration  money.  The  contract  of 
purchase  was  that  defendant  would  pay 
the  complainants  the  sum  of  $10,000,  and 
conditionally  the  costs  and  expense  of  a 
suit  upon  the  notes ;  In  other  words,  that 
defendant  should  pay,  and  the  vendor 
should  rec^ve,  the  speclfled  amount  of  the 
consideration  price  without  abatement  or 
deduction  of  the  costs  and  expenses  which 
they  would  have  to  pay  if  the  coUectlon 
of  the  notes  was  enforced  by  suit.  The 
promise  was  made  to  no  attorney,  nor 
other  third  person,  but  to  complainants; 
the  object  being  to  reimburse  them  what- 
ever sum  they  would  have  to  pay  their  at- 
torneys. A  mortura^e  given  to  secure  a 
note,  containln)?  a  stipulation  to  pay  at- 
torney's fees  In  the  event  of  its  foreclosure 
by  suit,  or  of  suit  upon  the  note*  is  a  valid 
security  for  the  payment  of  such  fMs. 
Munter  v.  Idnn,  61  Ala.  606;  Shelton  v. 
Aultman,  82  Ala.  816.  Had  complainants 
brought  an  action  at  law  upon  the  notes, 
which  they  had  the  righttodo, reasonable 
attorney's  tees  would  have  entered  Into 
and  eonstitated  an  element  of  the  recov- 
ery to  which  they  woold  have  been  enti- 
tled; and  subsequently  they  wnld  have 
filed  a  bill  to  subject  the  lands  to  the  sat- 
isfaction of  the  Judgment  sorecovered.  In 
Kelly  V.  Payne,  18  Ala.  871,  It  was  held 
that  the  land  was  equally  bound  In  equity 
for  the  costs  of  a  suit  at  law  upon  the  pur- 
chase-money note,  as  for  any  other  portion 
of  the  Judgment  obtained  in  such  suit.  We 
can  see  no  difference  in  principle  between 
the  liability  of  the  land  to  the  costs  of  the 
milt  at  law,  and  its  liability  for  reasonable 
compensation  to  the  attorney  for  bring- 
ing and  conducting  the  suit,  when  there  is 
a  promise  to  pay  the  same.  In  such  case, 
the  attorney's  fees  constitute  a  part  of 
the  debt  which  the  vendor  Is  entitled  to 
recover  of  the  voidee.  In  equity,  the 
promise  to  pay  attorney's  fees,  in  the 
event  of  a  suit  to  enforce  the  payment  of 
the  purchase  money,  is  a  part  of  the  con- 
sideration agreed  to  be  paid  for  the  lands, 
the  payment  of  which  equity  and  good 
conscience  require,  and  without  the  pay- 
ment of  which  the  vendor  does  not  receive 
the  full  consideration  money  agreed  to  be 
paid.  Such  promise  constitutes  a  part 
the  consideration  on  the  same  principle  on 
which  a  promise  to  pay.  In  addition  to 
the  amotrnt  spectflcaUy  expressed  In  the 


conveyance,  a  debt  of  thevendortoa  third 
person,  constitutes  a  part  of  the  price  of 
the  land.  Bunkley  v.  Lynch,  47  Ala.  210. 
It  was  in  the  power  of  defendant  to  avoid 
such  conditional  enlargement  of  the  con- 
slderatlott  by  a  voluntuy  payment  of  the 
notes. 

There  is  no  error  In  overrullns  the  de- 
murrer to  the  bill.  Affirmed. 


MooDT  V.  Walrkr. 
(Sujyreme  Court  of  AlaiHima.  Jan.  80, 1890.) 
MoiracT  Hjj)  and  Riceitbd. 
Aatumpsit  tar  moaey  had  and  received 
does  not  lie  against  one  who  nas  purchased  cotton 
alleged  to  have  been  mortffaffed  to  plaintiff,  when 
it  does  not  appearthait  defendant  has  sold  theoot- 
ton,  or  held  ft  lonff  enou^  to  raise  a  gnsimiption 

Appeal  from  cIrcultconrt,Hwiry county; 
J.  M.  Cabuichabl.  Judge. 

Action  by  B.  J.  Moody  against  F.  M. 
Walker.  It  appeared  that  G.  B.  Wilker- 
son  had  mortgaged  his  crop  to  platntilf, 
and  that  a  minor  son  of  WUkerson  bad 
raised  cotton  on  hie  father's  land,  and  sold 
it  to  defendant.  Judgment  was  rendered 
for  defendant,  and  plaintiff  appealed. 

J.  W.  Foster,  for  appellant.  Walker  A 
Bapy,  tor  appellee. 

Stonb,  C.  J.  If  the  question  was  prop- 
erly raised,  we  are  not  prepared  to  affirm 
that  the  attempted  emancipation  of  his 
minor  sons,  made  by  WUkerson,  would  or 
ought  to  prevail  against  the  claims  of  bis 
creditors.  He  did  not  cast  them  loose  on 
their  own  resources,  but  ted  andsupported 
them  as membersotbisown household, and 
that  largdy  from  the  very  advances  for 
which  their  crop  was  sought  to  be  held 
liable  under  his  mortgage.  He  also  sur- 
rendered to  them  the  use  of  the  land  cwd 
stock.ln  addition  to  supporting  them, and 
all  this  In  consideration  thatthev^  would 
cultivate  lands  which  yielded  for  him 
about  as  much  as  they  produced  on  lands 
they  cultirated  for  themselves.  This  was 
a  gift  to  them  of  more  than  their  time.  It 
wasunquestlonably  a  gift  of  their  support, 
and  of  the  use  of  his  stock ;  and,  lor  the 
pri  vilege  of  cultivating  nis  land  and  enjoy- 
ing its  crops,  they  agreed  to  give  and  did 
give  him  what  was  already  his,  and  which 
he  did  not  surrender,— their  half-time  la-- 
bor  on  the  land  cultivated  for  him.  This 
case  Is  unlike  any  we  have  decided,  and  is 
not  supported  by  the  current  of  authority. 
Godfrey  v.  Hays,  ft  Ala.  601 ;  Stovall  v. 
Johnson,  17  Ala.  14;  Donegan  v.  Davis,  66 
Ala.  862;  Boyett  v.  Potter,  80  Ala.  476.  2 
South.  Bep.  684;  Field,  Infants^S  87.  68; 
Atwood  V.  Holcomb,  fffi  Conn.  3TO;  Morse 
V.  Welton,  6  Ckinn.  647;  Qoud  v.Hamllton, 
11  Humph.  104;  6  Amer.  &  Eng.  Cyclop. 
Law,  448,  note  8. 

The  present  suit  Is  assnmpalt  for  money 
had  and  received.  It  cannot  be  main- 
tained, unless  Walker  received  money,  or 
property  In  lieu  of  money,  which  ex  eitvo 
et  bono  belonged  to  Moody,  or  unless  he 
Is  shown  to  have  held  the  cotton  long 
enough  to  raise  the  presumption  he  had 
converted  it  into  money.  The  record  af- 
firms it  contains  aU  the  evidence.  Therot- 
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ton  was  grown  fn  1888,  and  this  sntt  wbb 
eommenced  December  7,  1888.  The  testi- 
mony shows  that  Walker  purchaaed  the 
bale  of  cotton  from  yooDg  Wllfeeraon,  and 

Said  him  for  It.  It  doea  not  show  when 
e  i>nrchased  It.  It  Is  not  shown  that 
Walker  erer  sold  the  cotton,  or  that  he 
had  held  It  long  enough  to  raise  the  pre- 
snmptionof  Itssale.  Tberelsnoproorttaat 
he  received  any  money  which  belongs  to 
Moody,  nor  In  fact  that  he  received  any 
money  at  all.  He  paid  out  money.  If  the 
testimony  be  believed.  Moody'sclalmwaa, 
at  most,  an  equitable  Hen  on  the  cotton, 
which,  II  valid,  would  authorize  him  to 
bring  an  action  on  the  case.  It  conld  not 
maintain  agmtmpeiit.  Thompson  t.  Merri- 
man,  19  Ala.  168;  Prlee  Pickett,  SI  Ala. 
741;  Hnssey  v.  Peebles,  03  Ala.  482;  West- 
moreland 7.  Foster,  60  Ala.  448.  The  plain- 
tiff showed  no  right  to  recover  In  assaznp- 
slt  and  the  clTcnlt  court.  If  thereto  re- 
qoeated  in  writing,  might  uid  should  have 
given  the  general  chai^  to  find  for  the 
def«idant.  We  wlU  not,  therefore,  inqnlre 
Into  the  correctnesH  of  the  court's  mtlngs. 
RlS^t  or  wrong,  they  could  not  harm  the 
plaintiff.  S  Biiek.  IHg.  p.  10&,  {  42  et  seq. ; 
Id.  p.  405.  %  32. 
Affirmed. 


Bakaovano  t.  Gkook.  Jodge. 

{Su/pnme  Court  Alabama.  Im.  SO,  1890.) 
iHTOXiCATnro  tjQuoBS— Rkfctbal  to  Licb3is»— Ap- 
FBix^MAVDAinn  to  PsoBATi  Jvom. 
1.  An  order  refusing  to  grant  a  license  to  sell 
Ugtior  fs  not  a  final  order  or  deeree.  wltfaln  the 
meaoing  Code  Ala.  1880,  f  8040,  vrtileli  wovldes 
that  an  appeal  maj  be  taken  from  "any  final  de- 
oree  aC  we  eoaxt  ot  probate,  or  from  any  final 
^gment,  order,  or  deoree  o<  the  Jndge  m  pro- 

3.  The  supreme  court  wlU  not  grant  a  num- 
daimu  to  a  probate  Judge,  when  an  application 
itfr  the  writ  mb  not  been  first  made  to  and  re- 
Itased  by  a  drcnlt  court  or  other  ooort  of  oom- 
mensnrate  jorlsdiotiim. 

&  Acts  Ala.  WeMS,  p.  071,  aroride  that 
when,  at  an  eleotUm  In  r^ard  to  tlie  local  pro- 
hibition oi  the  liquor  b-affio,  a  majority  of  the 
Toten  axe  In  fevor  of  prohibitlim,  it  snail  be 
the  dntv  of  the  probate  judge  to  record  the  re- 
sult in  nis  olBce,  and  give  notloe  of  It  for  80  dajrs 
In  all  tiM  nemtpopers  published  in  the  ooon^. 
BMd,  that  a  pennnptoty  mandamtu  to  grant  a 
liMMe  ivoold  not  be  issued  to  a  probato  Judge 
when  it  apiieacB  that  the  notice  was  in  pitwess  of 

EildicKUmi  at  the  time  of  application  for  the 
cense,  as  the  effect  of  its  Issue  would  be  to  de- 
cide the  constitutionality  of  the  prohibition  law 
before  a  proper  case  is  presented. 

Appeal  from  probate  court,  Calhoun 
county;  E.  F.  Crook.  Judge. 
John  B.  CaldweJl,  for  appellant. 

Per  Cdkiam.  The  statute  allows  no  ap- 
peal from  the  action  of  a  probate  Judge  re- 
fusing to  grant  a  license  to  retail  spirit- 
nous  liquors,  and  hence.  If  this  be  regarded 
as  a  direct  appeal  from  such  order  of  refus- 
al, as  In  form  it  appears  to  be,  it  must  be 
dismissed.  The  case  is  not  covered  by  sec- 
tion 8640.  Code  1886,  which  allows  an  ap- 
[wal  to  this  court  from  "  any  final  decree  of 
the  court  of  probate,  or  from  any  final 
Judgment,  order,  or  decree  of  the  Judge  of 
probate. "  An  order  refusing  to  grant  a 
ncense,  whether  the  act  be  the  exercise  of  a 
mlnlatolal  or  qaaal  Jadldal  fnnetlon, 


would  no  more  be  a  final  order  or  decree 
than  a  like  refusal  to  approve  a  bond  of 
an  oflScer  would  be.  It  is  no  such  adjudi- 
cation of  the  right  involved  as  would  be  a 
bar  to  a  subsequent  renewal  of  the  same 
application  by  the  same  person,  on  the 
same  state  of  facts,  and  this  Is  the  teat  of 
a  final  decree.  It  conld  be  reconsidered  at 
any  time,  without  regard  to  the  act  of  pre- 
vious refusal.  This  has  heretofore  been 
the  uni  versally  accepted  Interpretation  of 
this  section  ot  the  Code  In  the  practice  be* 
fore  this  court. 

So  the  case  Is  equally  bad  for  want  of  Ju- 
risdiction, if  we  regard  the  proceeding  as 
an  application  tor  a  peremptory  writ  of 
manaamuato  Issue  directly  from  ttds  court 
to  the  probate  Judge  of  Callionn  county  to 
compel  him  to  Issue  such  license :  the  Issue 
of  a  rule  nfs/ being  expressly  waived  by  the 
respondent.  We  have  decided  that  we  will 
not  grant  a  mandamua  from  this  conrt  to 
a  probate  Judge  In  the  first  instance.  The 
application  must  be  first  presented  to  the 
circuit  court,  or  other  ctmrt  of  comoien- 
enrate  jnrisdlctf on,  and  be  refused  by  that 
tribunal,  before  the  supervisory  action  of 
this  court  can  be  Invoked.  The  petitioner 
having  failed  to  make  any  application 
whatever  to  that  court  for  relief,  we  must 
decline  to  entertain  hie  petition  here.  Ex 

{»arte  Pearson,  70  Ala.  621;  State  v.  Will- 
ams,  60  Ala.  811. 

There  Is  anothCT  gronnd  which  would 
also  Jnstify  the  refusal  of  a  peremptory 
writ,  such  as  Is  songht  by  the  petitioner. 
The  record  shows  that  the  popular  vote 
has  been  taken  in  (>ilhoun  county,  under 
the  provisions  of  the  act  of  December  7. 
1886,  (Acts  188fr-S7.pp. 671-678.)  relating  to 
local  prohibition  of  the  liquor  traffic  In 
that  county,  and  that  a  majority  of  the 
-votere  were  In  favor  of  such  prohibitory 
measure.  This  actprovidea  that,  in  such 
event,  It  shall  be  the  dnty  of  the  probate 
Judge  to  record  the  result  In  his  office,  and 
to  "give  notice  for  thirty  days  by  publica- 
tion in  all  the  newspapers  published  lii  the 
county  that  a  majority  of  the  qualified 
voters  who  voted  at  said  Section  voted 
for  prohibition.  *  This  notice  Is  shown  by 
the  record  to  have  been  inserted  in  all  the 
newspapers  publlnhed  In  Calhoun  county 
on  December  27,  18K9,  and  was  In  process 
ot  being  perfected  at  the  time  the  case  was 
decided  by  the  probate  Judge.  At  this 
time,  (January  30,  1890,)  when  this  opin- 
ion Is  promulgated.  It  is  fair  to  infer  that 
the  requisite  notice  has  been  completed. 

Under  these  ctreomstancea.  If  we  had  Ju- 
risdiction of  the  case,  we  should  decline  tc 
issue  a  peremptory  mandamus,  the  effect 
of  which  would  be  to  pronounce  on  the 
constitutional  validity  of  the  law  In  ad- 
vance of  a  proper  case  being  before  us  Jus- 
tifying such  a  decision.  The  only  motion 
we  would  be  disposed  to  entertain  would 
be  one  for  an  alternative  writ  or  rale  ntal 
to  enable  the  applicant  to  test  the  regular- 
ity and  legal  validity  of  the  proceedings 
seeking  to  put  the  law  Into  operation.  On 
this  subject  it  would  be  improper  for  us  to 
express  any  opinion  ontil  a  case  Involving 
the  pointcomes  regnlarly  before  us  for  onr 
consideration. 

The  application  is  aecordlnerly  dis- 
missed. 
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C  AVLTUAN  ft  Co.  T.  GaUBLB. 
(Aipmiw  Court  qf  Alabama.  Jan.  81, 

PbOMISSOBT  NOTSS— FATHBmS. 

1.  In  an  action  on  a  note,  defendant  cannot 
set  up  an  agreement  that  oerbain  comiter-olaimfl 
agaioBt  the  payee  of  the  note  would  be  considered 
as  payments,  where  it  appears  that  he  afterwards 
recovered  Jnd^ent  In  an  Indepeaflatt  action 
against  pafee  lor  those  claims. 

9.  Testimony  as  to  the  advice  which  Indnoed 
defendant  to  procure  Judgnwnt  lOr  the  ommter- 
claima  is  not  admissible. 

Appeal  from  circolt  court,  Blount  coan- 
ty;  John  B.  Tally,  Judge. 

Action  by  C.  Aultman  &Co.  against  John 
Gamble.  Flaintlffs  requested  the  court  to 
charge  that,  "ir  the  Jury  believe  from  the 
evidence  that  the  Items  forming  the  ac- 
count on  which  the  Judgment  in  the  Jus- 
tice court  was  rendered  and  the  Items 
clamed  as  credits  on  the  note  sued  on  are 
the  same,  then  defendant  Is  not  entitled  to 
a  credit  on  tills  note  for  such  items. "  The 
charge  was  retuned.  Judgment  was  ren- 
dered for  defendant,  and  plalntltfs  ap- 
pealed. 

Dickinson  &  Hall,  tor  appellants. 

Stonb,  C.  J.  This  case  was  tried  alone 
on  pleas  of  payment.  It  la  nowhere  de- 
nied that  the  papw  sued  on  represented 
at  one  time  a  oojia  Sde,  subsisting  debt 
from  Qamble  to  Pruitt,  the  paye(>.  This 
note  (the  paper  sued  on)  was  traded  and 
transferred  to  Kelton,  who  continued  Its 
owner  lor  some  time.  The  precise  shape 
the  defense  assumed  Is  as  follows:  De- 
fen  dan  t,  Gamble,  claimed,  and  teatifled  to 
Its  truth,  that  while  Keltnn  held  bis  note, 
he  (Kelton)  became  Indebted  to  him  (Gam- 
ble) In  several  amounts,  the  aggr^ate  of 
which  was  equal  to  the  amount  of  the 
note  sued  on,  and  that  by  mutual  agree- 
ment between  him  and  Kelton  said  cross- 
demands  were  to  stand  and  be  treated  as 
payments  on  the  note.  Kelton  denied 
this,  and  testified,  not  only  that  no  such 
agreement  was  made,  but  that  all  he 
owed  Gamble  had  been  credited  on  the 
note.  There  were  two  credits  Indorsed  on 
the  note,  amoanting  to  $46.  Cross-de- 
mands are  not  payments,  unless  there  is  a 
mutual  agreement  to  that  effect.  Whar- 
ton V.  King,  9&  Ala.  866.  Against  the  al- 
lowance of  this  alleged  payment,  plaln- 
tifl  proved  by  the  defendant  himself,  and 
by  an  exemplification  of  the  proceedings 
before  the  Justice  of  the  peace,  that  Gam- 
blesued  Kelton  on  the  alleged  items  of  pay- 
ment which  he  claims  in  this  case  as  an  in- 
debtedness to  him,  and  recovered  Judg- 
ment fortheirumount.  ThlB,it  Isclaimed, 
precludes  the  defendant  from  setting  up 
saiddemands  aa  paymentlnthls  suit.  We 
think  this  contention  sound.  Those  items 
or  claims  could  not  be  a  pE^ment  on  Gam- 
ble's note  held  by  Kelton,  and  at  the  same 
time  remain  an  indebtedness  from  Kelton 
to  him,  that  would  support  an  independ- 
ent action  against  the  former.  The  two 
categories  are  Inoompntlble  with  each  oth- 
er. And  Gamble,  having  elected  to  treat 
the  claim  as  anindepend«itcanse<tf  action, 
and  having  brought  suit  and  recovered 
Judgment  upon  it  as  such,  haa  estopped 
himself  from  setting  it  up  as  pajrmoat. 


Hill  Huekabee,  70  Ala.  188;  Caldwell  r. 
Smith,  77  Ala.  157. 

The  first  charge  asked  by  plaintiffs  as- 
serts the  law  correctly,  and  should  have 
been  given. 

Defendant's  etrasMl  asked  the  witneaa 
Whorton,  the Jnatlce  of  the  peace,  what  he 
had  advised  Gamble  in  reference  to  brings 
Ingsuit  on  the  account;  and,  axalnst  the 
objection  and  exception  of  plaintiff,  he 
was  permitted  to  answer  that  he  had  ad- 
vised that  suit  be  brought.  This  testi- 
mony was  Illegal,  and  could  in  nosenseim- 
pair  the  force  of  Gamble's  election  to  sue 
the  claim  to  Judgment  against  Kelton.  It 
was  the  act  which  determined  the  electtcm 
and  worked  the  estoppel,  and  not  the  mo- 
tive or  advice  which  brought  it  about. 

Beversed  and  remanded. 


Gaffobd  et  al.  v.  Stroubb. 
{Supreme  Ootirt  of  Alabama.   Jan.  81,  IflBS:) 
ADvaan  Pobsbbbion— Hubbaud  axdWifs— Pama 

Where  a  husband  mortgages  land  after 
a  parol  gift  of  it  to  his  wife  in  payment  of  loana 
to  nim  from  her  separate  estate,  the  possession  of 
the  wife  while  residing  on  the  land  with  her  hus- 
band is  not  an  adverse  possession,  under  the  stat- 
ute of  limitatloDB,  as  against  the  mortgagee. 

Appeal  from  drcuit  court,  Bntler  eonn- 
ty;  JOHN  P.  HuBBAKD,  Judge. 

J,  CRtehardaoDt  lor  appeUants.  CAarlav 
L.  WUklnaoB,  (or  appellee^ 

Clopton,  J.  Both  parties  concede  that 
J.  H.  Gatford  was  formerly  seised  and  pos- 
sessed of  the  land  in  controrerBy.  Appel- 
lee, who  was  the  plaintiff  in  tna  drcntt 
court,  derives  title  under  a  mortswe  exe- 
cuted by  him,  February  22, 1878.  DefSnd- 
ants  do  not  claim  that  title  ever  passed 
from  Gafford  to  them,  or  either  of  them, 
by  any  legal  conveyance.  Their  defense  Is 
that  GafTord,  being  indebted  to  Mrs.  Sally 
Gafford,  who  was  his  wife,  for  money  of 
her  separate  estate  which  he  receive  and 
osed,  gave  her,  in  February,  1H72,  by  ptir 
TO],  the  lands  on  which  he  then  liTOd,  in- 
cluding the  land  In  controversy.  In  pay- 
ment thereof,  putting  her  in  possession; 
and  that  she  has  been  in  continuous  poa- 
sesslon,  elidming  the  land  as  her  own,  for 
the  length  of  time  prescribed  by  the  stat- 
ute of  limitations  as  a  bar  to  the  entry  ot 
plaintiff.  The  court  having  given  the  af- 
firmative charge  In  favor  m  plaintiff,  tbe 
main  inquiry  arises  whether,  from  the  un- 
disputed facts,  the  conclusion  of  law  la 
that  Mrs.  Gatford  did  not  and  could  not 
have  such  adverse  possession  as  by  its 
own  mere  force  could  ripen  into  a  title. 

The  l^al  title  In  the  lands,  being  vested 
in  Gatford  when  the  mortgage  was  execut- 
ed, thereby  passed  to  plalutlff.  There  la 
no  pretense  that  he  had  notleeot  Mrs.  Gal- 
ford's  claim.  The  poHsesslon  of  the  mort- 
gagor thereafter  was  referable  and  In  sub- 
ordination to  the  mortgagee's  title,  unless 
rendered  adverse  by  an  open  and  positive 
disclaimer  of  his  title,  brought  to  hia 
knowledge.  Coyle  v.  Wllklns,  S7  Ala.  108. 
So  long  as  the  mortgagor  holds  In  sub- 
serviency to  the  title  of  the  mortgagee,  the 
posseasloa  of  his  vendee  undera  parol  coi^ 
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tract  ot  BHlecannot  become  adverse  to  the 
mortsagee,  unless  there  1b  a  disclaimer  of 
the  title  ot  the  mortsagor,  and  a  holding 
adversely  to  him.  Counsel  Invoke  the 
principle  pronounced  In  Collins  v.  John- 
«im,67  Ala.8M,  and  TaikdWeer  v.  Stickney, 
75  Ala.  827,  that  an  uninterrupted  posses- 
ion of  a  donee,  under  a  parol  gift,  or  by 
a  vendee  under  a  parol  agreement  to  pur* 
«base  when  the  purchase  money  Is  paid, 
accompanied  by  a  claim  to  the  lands,  is  ad- 
veme  to  the  donor  or  vendor,  and  will  be 
protected  by  the  statute  of  limitations, 
maturing  Into  a  perfect  title  it  continuous 
for  the  period  prescribed  by  the  statute. 
Bnt,  to  n8v«  math  eOect,  the  facts  essential 
to  constitute  an  adverse  holding  mnst  en- 
ter into  and  cbaracterlxe  the  posReaalon. 
The  mere  assertion  of  a  hostile  claim  or 
rif^ht,  and  of  poHseeslon,  unaccompanied  by 
«dverae  actual  occupancy,  is  Insufficient. 

There  Is  no  dispute  that  GaAord  entered 
Into  possession  ot  the  lands  in  1862,  and 
continued  In  posspsdon,  claiming  them  as 
biB  own.  ontif  February,  1S72,  the  time  of 
the  alleged  parol  contract  of  sale.  While 
Mrs.  GaRord  testifies  that  she  was  pat  In- 
to possession  at  that  time,  and  thereafter 
claimed  the  pqesesslon  and  ownership,  she 
also  states  that  there  was  no  change  ot 
possesion,  but  she  and  her  husband  con- 
tinued to  reaide  on  and  occupy  the  lands, 
«nd  he  controlled  them,  until  his  death, 
which  occurred  In  1882.  Ten  years  not  bar- 
ing elapsed  after  his  death  before  the  In- 
srtltution  of  theacUou,  the  bar  of  the  stat- 
ute can  become  complete  only  by  tacking 
her  possession  during  the  continuance  ot 
the  marital  relation  to  her  possession  aft- 
er the  death  of  hv  husband.  The  direct 
-question,  then,  is  whether  the  wife  can 
bold  premises  adversely  to  her  husband, 
which  she  claims  to  hare  derived  from  him 
tinder  a  parol  agreement  ot  purchase,  and 
on  which  they  continaed  to  resideand  Joint- 
ly occQpy  as  husband  and  wife.  The  state- 
ment and  application  oi  a  tew  elementary 
principles  furnish  an  answer. 

Possession,  to  be  adverse,  so  aa  to  vest 
title  In  the  possessor  after  the  lapse  of  the 
nqnislte  time,  mast  be  not«only  open,  no- 
torious, and  continuous,  bat  also  excln- 
«lve.  It  must  operate  to  oust  or  disseise 
any  other  person  who  may  claim  title  or 
xlght  of  posseRBlon.  In  order  to  fall  with- 
in the  operation  of  the  statute  of  limita- 
tions, the  possession  must  be  sufficiently 
■exclufdve  to  put  the  dispossessed  claimant 
to  hto  action  or  entiy.  This  can  never  be 
the  case  where  the  party  having  the  tttie 
Is  In  possession,  though  It  may  be  Joint. 
Two  contemporaneous  possessions  of  the 
aame  property,  each  adverse  to  the  other, 
Asalegal  absurdity  notconc^vable.  Hence 
when  two  personsareinposseHslon.clalm- 
tiUi;  under  dltterent  and  hostile  rights,  the 
lawr^era  the  possession  tu  the  par^ hav- 
ing the  title.  Pickett  v.  Pope.  74  Ala.  123 ; 
Bragg  V.  Mafiste.  S8  Ala.  89 ;  Farmer  v.  Es- 
1a  va.  11  Ala.  1U28. 

It  may  be  that,  under  the  laws  In  force 
«t  the  time  of  the  transaction  In  question, 
a  title  would  vest  In  a  married  woman  by 
the  mere  force  ot  an  uninterrupted  posses- 
«lon  of  real  estate  for  tiie  statutory  period 
nnder  a  parol  gift  or  purchase,  where  the 
tiusband  never  had  nor  claimed  any  title. 


nor  interfered  with  her  possession.  There 
ia  a  clear  distinction  between  a  possession 
of  that  nature  and  a  possession  under  a 
gift  or  purchasedirectiyfromthe  husband. 
There  being  no  actual  change  of  posses- 
sion, the  oral  agreemoit  between  Qatford 
and  his  wife  was  void.  It  vested  no  right 
nor  einilty,  and  created  no  separate  es- 
tate. It  is  material  only  to  the  extent  It 
may  constitute  the  orlf^n  and  basis  ot  an 
adverse  possession.  Had  Gafford  execut- 
ed a  conveyance  directly  to  hie  wife,  It 
would  have  been  Inoperative  aa  a  transfer 
of  the  legal  title.  Their  continuance  in 
Joint  po8sesslontfaereafter,for  no  Imgth  ot 
time,  could  have  availed  to  divest  him  of 
the  title,  and  vest  It  In  her.  Certainly  a 
continuance  of  Joint  occupancy,  without  a 
conveyance,  merely  under  a  parol  gift  or 
agreement  of  purchase,  can  have  no  great, 
er  effect.  The  elements  essential  to  an  ad- 
verse possession  in  that  sense,  which  can 
ripen  Into  a  title  by  its  own  force  and  the 
lapse  ot  time,  do  not  and  cannot  exist  In 
such  case.  The  husband  is  not  ousted  or 
dles^sed,  actually  or  constructively.  The 
possession  of  the  wife  does  not  exclude  or 
encroach  upon  his  possession.  The  pos- 
session of  Mrs.  Gafford,  during  coverture, 
was  the  possession  of  her  husband,  ana 
did  not  become  antagonistic  to  bis  rights. 
Bell  V.  Bell.  87  Ala.  636:  Hendricks  v.  Ra»- 
son.  63  Mich.  676, 10  N.  W.  Rep.  1»2 ;  I  Amer. 
&  Eng.  Cyclop.  Law,  260.  It  results  that 
the  statute  of  limitations  did  not  com- 
mence to  ran  until  the  death  ot  her  bns> 
band. 
Affirmed. 

Elyton  Land  Co.  v.  Moboan  et  ah 
{Supreme  Court  of  Alabama.  Jan.  80,  1890.) 
Flbabiks— Dbmdrbir— JirDonar  bt  Hmjavi, 

1.  Hie  snffloieiicy  of  an  affidavit  to  an  aooomit 
filed  with  the  declaration,  oaimot  be  considered 
on  a  demmrer  to  the  declaraticHi. 

2.  A  demurrer  which  is  not  oalled  to  the  at- 
tention of  tiie  court,  and  is  not  roled  on,  most  be 
considered  aa  abandoned. 

8.  FarUeBpermittlnK  a  salt  to  belried  In 
sbaenoe,  uid  wltiiont  counsel,  oannot  oomidaln 
being  treated  as  in  default 

4.  That  a  Jndcment  ia  br  deftmlt  instead  of 
nil  diott  ia  hannleas  error. 

Appeal  from  dty  court  of  Blrmli^ham; 

H.  A.  Sbarpb.  Judge. 

Action  by  W.  J.  Morgan  ft  Co.  against 
the  Elyton  LandCompany.  Judgmentwas 
rendered  for  plalntlffe,  and  defendant  ap- 
pealed. 

Lane  A  White,  for  appellant.  Weatbetiy 
S  PutojUD,  for  appdlees. 

Stonk,  C.  .T.  There  Is  no  merit  In  the 
present  appeal.  The  objection  sought  to 
be  raised  by  demurrer  cannot  be  presented 
in  that  way.  Demurrer  raises  the  ques- 
tion of  thesufDdCTcyof  thecomplaint,  and 
the  present  complaint  Is  sufficient.  If  the 
affidavit  to  the  account  was  insufficient, 
that  could  be  ralseil  when  It  was  offered  In 
evidence.  Code  1886,  §  2778.  The  detect. 
If  any.  went  to  the  evidenced  not  to  the 

g leadings.  The  demurrer  was  frivolous, 
nt  if  thed^urrer  had  been  w^- taken,  it 
coidd  not  avail  the  appellants.  It  was 
not  enough  tiiat  a  sufficient  issue  was 
formed.  Counsel  should  havebem  present 
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to  Invoke  Ute  action  of  the  court,  and  to 
represent  hla  ^ient.  A  demurrer  fonnd  in 
the  file,  and  nelthercalled  to  the  attention 
of  tbeconrt,  nor  ruled  on,  mnat  be  r^ard- 
ed  as  abandoned ;  and  parties  permitting 
th^r  snlta  to  be  tried  in  their  absence,  and 
without  counsel,  cannot  complain  If  they 
are  treated  as  in  default.  Lehman  v. 
Hodmen,  85  Ala.  185,  4  South.  Rep.  741. 

The  objection  that  the  Judgment  was  by 
default  instead  ol  nil  dicit  relates  to  a  mere 
matter  of  form,  and  la  without  merit. 
Glaju  Co.  Paolk,  88  Ala.  404, 8  Sooth. 
Bep.  800;  HeLamn  Andenon,  81  Ala. 
106. 

Afflrmed. 

WnnsB  T.  Elhobx. 
(Siqtreme  Ccm/rt  of  Alabama.  Jan.  81,  1890.) 

PaBTIH— EXAKUtATlOlT  BSTOU  TxUI.. 

Code  Ala.  1880,  f  S8S9,  whloh  pwrldes  that 
"tlia  teitiiD(»7  of  s  wftaen  may  Im  talran  cxndl- 
tlcmally  and  perpetuated,  aa  provided  In  this  ar- 
ticle, »  applies  only  to  irltaeaaes  who  are  not  par- 
ties. 

Appeal  from  dty  court  of  Montffoniety; 
Thomas  M.  Abrinoton,  Judge. 

Application  by  Joseph  S.  Winter  for  a 
m&udamuB  to  Vincent  M.  Elmore,  as regla- 
ter  ol  the  ctaancery  court  of  Montgomery, 
to  take  the  testimony  ol  certain  persons 
who  were  expected  to  be  parties  to  a  suit 
to  be  instituted  by  petildoner.  The  writ 
was  refused,  and  petitioner  appealed. 

yf inter  &  Winter  and  Marks  &  Maasle, 
for  appellant.  iCo^uemore,  Wbite  A  Me- 
Kenue,  Jonea  A  Falkner,  and  A.  A.  WOtiyt 
oppf>sed. 

SoHBRTiLUB,  J.  The  statute  proTldes 
proceedlniB^Hforthe  peri)etuatlon  of  thetes- 
tlmony  of- witnesses,  which  provisions  are 
contained  in  sections  2823-2S31  of  the  pres- 
ent Code,  (1886.)  It  is  declared  in  section 
2823  that  **  the  testimony  of  a  witness  may 
be  taken  conditionally,  and  prapetoated, 
as  provided  In  this  article."  It  la  made 
applicable  alike  to  suits  actually  pending, 
and  to  those  anticipated,  both  at  law  and 
in  equity.   Section  2834. 

The  Inquiry  raised  is  whether  the  word 
"witness  Is  here  to  be  coustriied  to  in- 
clude a  party.  The  statute  was  Intendt^d, 
In  our  Judgment,  to  apply  only  to  wit- 
nesses who  are  not  parties.  So  far  as  its 
letter  Is  concerned,  this  Is  manifest  from  a 
most  casual  Inspection  of  It.  The  whole 
article  of  nine  sections  Is  praierved  In  the 
exact  phraseology  in  which  It  appeared  in 
the  Code  of  1852.  (Code  1852,  §§  2337-2348.) 
At  that  time  parties  were  not  competent 
witnesses,  and  were  clearly  excluded  both 
by  the  letter  and  spirit  of  the  then  exist- 
ing law.  Now,  as  then,  the  statute  refers, 
no  less  than  three  several  times,  to  the 
"adverse  party,"  or  "expected  adverse 
party,"  as  a  person  distinct  and  sepa- 
rate from  the  witness  whose  deposition  Is 
allowed  to  be  perpetuated.  And  as  "a 
party"  provision  Is  made  for  giving  him 
notice  of  the  proceeding  by  serving  on 
him,  If  resident  In  this  state,  a  copy  of  the 
application,  and  notice  of  the  time  and 
place  of  such  examination,  and,  it  a  non- 
resldMit,  It  provides  for  notice  to  him  by 
publication.  It  la  manUest  that  this  stat- 


ute, like  similar  ones  In  otlier  states,  was 
intended  as  a  simple  and  InezpenadTe  sub- 
stitute for  salts  In  equity,  both  to  perpet- 
uate testimony  and  to  take  dapontions 
de  bene  esse.  The  former  proceeding  was 
allowed  to  be  Instituted  omyby  an  expect- 
ed party  to  a  anlt  who  had  no  present  im- 
mediate right  of  action,  and  when  he,  (1)^- 
ther  being  In  possession  of  property,  ex- 
pects some  future  aggressloD  upon  his  en- 
Joymrait,  or  else,  (2)  being  out  of  pooooa 
slon,  without  a  present  right  of  action, 
designs  to  commence  proceedings  at  law 
whm  his  rtobt  shall  accrae.  The  latter 
was  antboriced  only  where  the  complain- 
ant had  an  existing  cause  of  action  or  de- 
fuse, and  was  party  to  an  action  at 
law  then  pending,  but  not  at  issue,  and 
desired  to  examine  the  only  surrlvlng  wit- 
ness,  who  Is  aged  or  sick,  or  about  to 
leave  the  Jurisdiction,  or  other  analogous 
reason  to  prevent  the  evidence  being  lost. 
1  Pom.  Eq.  Jur.  $§  211.218;  1  Oreeni.  Er.  § 
S^:  Adams,  Bq.  28-25.  It  any  faclB  were 
within  the  knowledge  ol  a  party,  or  docu- 
mentary evidence  was  In  his  possession,  a 
bill  ol  discovery  was  the  only  mode  provid- 
ed for  securing  his  admissions.  Thesetwo 
classes  or  branches  <A  eqn)^  Jurisdiction 
are  clearly  and  succinctly  distinguished 
by  Mr.  Pomeroy.  "The  first."  he  say«» 
"contains  the  modes  by  which  the  pardea 
tbemsdree  are  compelled  to  disclose  facta 
and  produce  documents,  and  thus  to  fur- 
nish the  evidence  needed  by  their  adversa- 
ries ;  while  the  second  contains  the  modes 
by  which  evidence  of  witnesses  generally 
to  procured  and  preavved,  nnder  partis 
alar  circumstances,  for  which  the  common 
law  made  no  provision. "  1  Pom.  Eq.  Jur. 
$  190.  TheCode  provides  a  statutory  mode 
of  examining,  by  Interrogatories,  partlee  to 
pending  suite,  but  not  parties  to  antici- 
pated suits.   Code  1SH6,  |S  2816-2822. 

In  bills  of  discovery  many  difficulties  and 
complicated  questions  often  arise,  noteesy 
to  be  solved  except  by  a  court  of  chan- 
cery. This  may  have  been  a  snfflclent  rea- 
son for  not  embracing  a  party,  or  expect- 
ed party,  within  the  provisions  of  the  stat- 
ute T^atlng  to  the  perpetuation  of  the 
testimony  of  witnesses,  although  a  parly 
is  now  a  competent  witness,  except  as  to 
certain  transactions  with  deceased  per- 
sons. It  Is  easy  to  show  that  the  con- 
trary practice  of  allowing  parties  to  b» 
harassed  with  experimoital  flBhlng-blIl» 
could  be  made  the  Instriiment  of  much  an- 
noyance, if  not  oppression,  by  Its  perver- 
slon  to  Impniper  uses. 

It  Is  our  opinion  that  the  chancellor 
committed  no  error  In  refusing  the  writ  of 
mttndHinaa  to  the  register,  seeking  to  com- 
pel him  to  proceed  with  the  examlnatloik 
of  Pollak,  and  other  expected  partlea,  to 
a  suit  anticipated  by  the  appelant. 
Afflrmed. 


Lyons  et  al.  v.  Campbell  et  al. 
{Supreme  Court  of  Alabama.   Jan.  81,  1800.) 
Wills— Contest— USDOS  Infujbiicb. 
1.  C,  the  sole  businesa  a^t  and  confldential 
advisor  of  testatrix,  who  was  a  woman  of  about 
80  years  of  a^,  simple-miDded  and  timid,  and 
without  any  temlly,  not  evm  brother  or  sister, 
had  hia  aoa  write  a  will,  and  indaoed  ber  ti> 
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ai«it  IL  without  eltiier  luwliic  it  tmA  byorto  bar. 
Toe  will  gava  C.  tine  reaidnary  iegaey,  whldi  he 
represented  to  testatrix  would  not  exceed  (2,000; 
wben  in  fact  It  exceeded  C9O,O0O.  HeZd,  that  the 
ToresTunption  was  that  the  legacy  waa  prooored  Ify 
C.  through  nndoe  inflneatoe. 

S.  Testatrix  devised  to  L.,  ^rbo  was  rector  of 
the  church  in  which  she  was  a  oommmilc&nt,  over 
•2(10,000.  L.  had  the  will  written,  susgeeted  its 
provisions,  and  induced  her  to  sign  i^  and  ttien 
left  the  state,  and  s&w  testatrix  afterwards  bnt 
once  in  20  years.  In  a  subsequent  will,  made  at 
the  suggeBtiOQ  of  C,  the  legacy  to  L.  was  reduced 
to  leas  Oian  440,000.  There  was  no  allegation  that 
Ifc  oaed  any  undne  Influence  onr  baatattlx,  or 
knew  of  ai^  being  used  1^  oQun  In  his  favw. 
Held,  that  these  facts  did  not  atrthcrize  the  infer- 
ence that  the  legate  to  L.  was  obtained  through 
undue  influence. 

8.  Ck>de  Ala.  1886,  S  1069,  provides  that  a  will 
m^r  be  contested  by  a  person  Interested  'Qierein 
by  filing  in  the  court  where  It  is  offered  for  pro- 
bate allegations  that  the  will  was  not  duly  execut- 
ed or  othw  valid  objection.  Section  SOOO  provides 
Oat  any  person  interested  In  a  will,  who  has  not 
oiatested  the  same  in  the  probate  court,  mf^  con- 
test the  validity  of  the  same  by  bill  in  chancery. 
Held  that,  to  contest  in  chanoeiTt  it  is  necessary 
to  stoto  some  valid  objection  to  the  will. 

4.  TTuder  Code  Ala.  188A,  M  8000,  2001,  provid- 
ing that  ai^  person  Intarested  In  a  will  nu^  con- 
test tlie  validlly  ot  the  same  by  bill  In  equl^, 
oatain  logaoleBmBybedeolBredinTaUd  byaooort 
of  ehanoery,  leaving  ft»  remainder  of  the  will  nn- 
alEected. 

Appeal  from  chancery  court,  Madison 

CODDtr. 

Ttata  wa*  a  Ull  filed  by  the  appellauta 
against  tbe  appelleee  to  cooteet  the  last 
will  and  testament  of  one  Mary  P.  Bice. 
The  defendants  demnrred  to  the  bill,  oriffl- 
nal  and  as  amended,  on  the  fcroand  that 
the  complainants  soniirht  by  said  Mil  to 
annnl  certain  items  of  said  wl11,wbile  oth< 
ers  should  mnaliiasinade  by  the  testator; 
and  on  the  farther  fo^nnd  that  the  com- 
plainants did  not  allege  In  said  bill  facts 
which  went  to  show  that  there  was  any 
undue  influence  used  upon  the  testator, 
but  only  alleffwl  condasious.  The  chan- 
cellor, upon  the  submission  to  him  tor  de- 
cree on  the  demurrers,  sostalhed  them, 
and  It  ifl  from  this  decree  that  the  presoit 
appeal  Is  prosecuted,  and  ibe  same  u  hwe 
assigned  as  error. 

E.  W.  Godb^y,  F.  P,  Ward  and  J).  D. 
Sbetbyt  tor  appdlanto.  iMwnooB  Ooopw, 
W.  L.  Clttjr,  and  L.  W.  Dajr,  for  reepood- 
ents. 

Clofton,  J.  The  statute  which  pre- 
vailed In  this  state  prior  to  the  adoption 
of  the  Code  ot  1852  provided:  "Within 
five  years  trom  the  time  of  the  first  pro- 
bate ol  any  will,  any  person  Interested  in 
such  will  may,  by  bill  in  chancery,  con- 
test the  validity  of  the  same;  and  the 
court  of  chancery  may  thereupon  direct  an 
lame  or  Issues  in  fact  to  be  tried  by  a  Jury 
aa  in  other  cases,  and  In  all  such  trials  the 
certificate  of  the  oath  of  the  witnesses,  at 
the  time  of  takiuK  the  original  probate, 
shall  be  admitted  as  evidence  to  the  jury, 
to  have  such  weight  as  they  may  think  it 
deserves. "  Clay.  Dig.  p.  598.  §  15.  In  John- 
ston V.  OlasBcock,  2  Ala.  218,  tbis  statute 
was  construed,  and  It  was  held  that  it 
provided  a  new  mode,  by  which  the  heir 
at  law  or  the  next  of  kin  can  contest  the 
will  In  such  manner  that  one  suit  will  be 
ccMkclDslve  and  final ;  and  for  this  purpose 


the  court  of  chancery  was  Invested  with 
the  Jurisdiction,  authorized  to  call  in  aid 
the  assistance  of  a  Jury,  as  in  other  eases ; 
which  suit  Id  chancery  was  given  Id  place 
of  the  proof  in  .solemn  form  when  the  will 
was  of  personal  proiierty,  as  practiced  by 
the  eccleBluatlcal  courts,  and  of  the  action 
of  ejectment  In  a  court  ot  common  law, 
when  the  will  wasot  real  estate.  The  per- 
son claiming  under  the  will  stood  in  the 
situation  ol  an  actor,  tuid  was  bound  to 
support  the  will  afiirmatlvely.  It  was 
said:  "It  is  tnie  that*  under  the  statute 
weareconHldering,  the  heir  at  law  or  next 
ot  kin  Is  necessarily  tbo  complainant;  but 
his  condition  is  such  that,  after  establish- 
ing his  heirship  or  kinship,  he  occupies 
precisely  the  same  position  as  the  heir  at 
law,  when  lie  Is  the  plaintiff  In  an  eject- 
ment, or  the  next  ot  kin,  when  he  seeks  to 
call  in  the  probate.  In  common  form,  ot  a 
will.  Such  btlng  the  condition  ot  a  com- 
plainant under  the  statute,  nothing  Is  nec- 
essary In  bis  bill,  more  than  to  allege  the 
title,  by  which  he  has  the  right  to  investi- 
gate the  probate,  and  a  prayer  for  relief. " 
This  construction  ol  the  statute  was  re- 
affirmed In  Johnston  v.  Halnesworth,  G 
Ala.  443. 

The  present  statute  provides:  "Any  iier- 
son  lnt«x<sted  In  any  will,  who  has  not 
contested  thesame  under  the  provlslonsof 
this  article,  may.  at  any  time  within  five 
years  after  the  admission  ot  such  will  to 
probate  In  this  state,  contest  the  validity 
of  the  same  by  bill  in  chancery,  in  the  dis- 
trict in  which  such  will  was  probated  or 
In  the  district  in  which  a  material  defend- 
ant resides. "  The  chancery  court  Is  au- 
thorised In  such  case  to  direct  aa  Issue  to 
be  tried  by  a  Jury,  and  on  the  trial  by  the 
Jury,  or  the  heariug  before  the  chancellor, 
the  testimony  of  the  witnesses  reduced  to 
writing  by  the  Judge  ot  probate,  when  the 
win  Is  first  admitted  to  prubate.  Is  evi- 
dence to  beconsldered  by  the  chancellor  or 
Jury.  Code  18S6.|§  2000, 2001,1982.  These  sec- 
tions were  flrstlncorporated  in  the  Code  of 
1852,  at  which  time  the  statutes,  now  con- 
stituting sections  1889  to  1999  of  the  Code 
of  1886,  were  adopted,  providing  tor  the 
contest  otany  will  propounded  for  probate 
In  the  probate  court,  and  regalatfng  the 
proceedings  on  such  contest.  Section  1989 
provides :  "  A  will,  before  the  probate  there- 
of, may  he  contested  by  any  person  In- 
tereHted  ther^n,  or  by  any  person  who. 
If  the  testator  had  died  Intestate,  would 
have  been  an  h^r  or  distributee  of  his  es-  ^ 
tnte,  by  filing  In  the  court  where  It  le  of- 
fered (or  probate  all^atlons  In  writing 
that  the  will  was  not  duly  executed,  or  of 
the  unsoundness  of  mind  of  the  testator, 
or  of  any  other  valid  objections  thereto; 
and  thereupon  an  Issue  must  be  made  up, 
under  the  direction  of  the  court,  between 
the  person  making  the  application  as  plain- 
tiff, and  the  person  contesting  the  validity 
of  the  will  as  defendant;  and  such  issue 
must,  on  application  of  ^tber  party,  be 
tried  by  a  Jury." 

By  the  statute  under  which  Johnston  v. 
Glasscock  was  decided,  the  clerk  was  re- 
quired, on  appllcatlou  for  the  probate  of 
any  w^UI,  or  for  letters  of  admlnlstratloD, 
to  Issue  citation ,  requiring  the  sheriff  to 
summon  the  widow  or  n^t  of  kin  of  the 
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deceased  to  appear  at  some  retarn-day  in 
the  process  named,  and  ebow  If  tliey  bave 
uiyttaing  to  allege  against  such  appllca^ 
tlon ;  but  no  detailed  proceeding^  for  tbe 
contest  of  a  will  were  prorlded.  The  ap- 

Ellcation  was  tbe  same,  wtaetfaer  to  pro- 
ate  a  will  or  for  letters  ot  administra- 
tion. And  though  It  is  said  In  Kumpe  t. 
Coons,  68  Ala.  448,  In  which  the  wlU  wag 
made  after  section  1989  was  first  enacted, 
that  tbe  character  of  tbe  suit  Is  not 
changed,  if  there  is  no  contest  in  the  pro- 
bate court,  and  tbe  bdrs  at  law  or  next  of 
kin  resort  to  tbe  statutory  remedy,  which 
is  the  substitute  tor  proof  of  the  will  In 
.  solemn  form.orlortbeactlonof  ejectment, 
if  the  will  is  of  real  estate,  we  di>  not  un- 
derstand by  tblH  it  was  Intended  to  aesert 
that  it  was  not  necessary  that  any  valid 
objection  sbonld  be  stated  In  the  bill; 
and,Ultwaslntended  In  Johnston v.Glass- 
cpck  that  all  that  was  necessary  was  to 
allege  the  hMnhlp  or  next  of  kinship,  the 
mle  therein  declared  must  be  regarded  as 
Is  modlfled  by  the  present  statute.  A  ma- 
terial and  controlling  change  has  been 
made.  A  decree  in  tbe  probate  court,  es- 
tablishing a  will  on  contestation,  Is  final 
and  conclusive,  as  against  all  persons  who 
Joined  therein.  Those  only  who  do  not 
contest  In  that  court  can  resort  to  chan- 
cery. Toconteetln  the  probate  court  it  Is 
necessary  to  state  some  valid  objection  to 
tbe  will;  the  same  rule  applies  when  the 
will  la  contested  in  chancery.  Tbe  heir  or 
distributee  must  not  only  allege  his  title, 
but  aJBOsomevalldgroundofobJectlon.  It 
may  be,  however,  In  the  same  general 
terms  as  when  the  contest  is  inaugurated 
in  tbe  probate  court;  otherwise  he  will  be 
permitted  to  take  an  advantage  by  declin- 
U)g  the  contest  in  the  probate  court,  and 
invoking  the  chancery  Jurisdiction.  This 
requirement  sound  equity  pleading  de- 
mands. 

But  we  cannot  assent  to  the  proposi- 
tion, contended  for  by  counsel,  that  a  bill 
to  without  equity  which  seeks  to  have  a 
certain  legacy  declared  invalid,  because 
procured  by  fraud  and  undue  influmice,  at 
the  same  time  affirming  other  legacies. 
The  contention  to  that  a  party  adversely 
Interested,  if  he  would  contest  one  or 
more  Items,  leaving  the  remainder  of  the 
will  unaffected,  mast  contest  In  the  pro- 
bate court;  and  when  the  contest  is  in 
chancery  the  will  must  stand  or  fall  as  an 
entirety.  When  the  investigation  to  In 
chancery,  tbe  same  general  rules  prevail 
as  when  thecontestls  Intbeprobatecoort. 
and  tbe  same  general  laws  are  applicable 
in  both  courts  as  when  a  will  Is  probated 
in  the  eccleelasttcal  courts  In  solemn  form, 
only  changed  so  as  to  be  adapted  to  tbe 
particular  remedies.  It  Is  well  settled 
that,  where  a  legacy  has  been  given 
through  undue  influence,  it  does  not  neces- 
sarily have  tbe  effect  of  rendering  the 
whole  will  void.  Florey  v.  Florey,24  Ala. 
241.  In  chancery,  equally  as  well  as  in  the 
probate  court,  there  may  be  valid  reasons 
for  contesting  one  or  more  items,  leaving 
tbe  remainder  of  the  will  unaffected.  If 
not  allowed  this  privilege  or  right,  the  faelr 
or  distributee  would  oftentimes  be  de- 
barred fromcontestlngsucb  items, though 
procured  by  fraud  or  undue  Influenee,  be- 


cause unable  to  show  the  entire  will  to  be 
tainted  thereby.  Such  denial  would  vio- 
late the  principles  of  natural  Justice,  and, 
under  the  clauses  of  the  will  which  are  the 
result  ot  tbe  free  will  ot  tbe  testator,  tor- 
ntob  protecldon  tofrand  orundoeimporta- 
nity  on  tbe  part  of  one  legatee. 

Api>ellBnts  seek  bytbeblll  tocontestcer- 
tain  specified  items  of  the  will  of  Mary  P. 
Bice.  In  considering  the  sufilclency  of  the 
objections  to  these  legacies  as  stated  In  the 
bill,  we  must  assume  their  truth,  being  on 
demurrer.  The  bill  alleges  that  the  testa- 
trix was  about  80  years  old,  had  lost  a 
husband  and  a  large  family  of  children, 
and  was  without  brother  or  sister  or  de- 
scendants. She  had  always  been  simple- 
minded,  though  sensible,  ot  a  timid  and 
shy  nature,  shrinking  from  tiie  responsi- 
bility of  business  transactions,  and  dls- 
posedto  select  some  one  to  make  and  look 
up  to,  aa  her  sole  buslneea  agmt  and  con- 
fidential adviser.  At  the  tlmeof  thedeatfa 
of  her  previous  business  agent,  she  occu- 
pied rooms  in  a  tenement-houae,  and  noon 
thereafter  defendant  Campbell,  who  is  the 
residuary  l^atee,  ranted  other  rooms  In 
the  same  building,  occupying  them  with 
his  family  for  about  two  years.  During 
their  residence  In  tiiis  building,  he  Ingrati- 
ated himself  with  her,  became  her  sole  bua- 
inesB  agent  aad  eonfldenUal  adviser,  and 
acquired  such  Influence  over  her  that  she 
would  follow  his  advice  in  business  mat- 
ters impllcitiy ;  that  Campbell  had  the  will 
and  codicil  written  by  bis  son,  from  his 
own  directions,  and  Induced  the  testatrix 
to  sign  them,  without  either  having  been 
read  by  or  to  her,  and  without  advice 
from  or  consultation  wltii  any  relative, 
friend,  or  counsel,  onder  the  false  Impres- 
sion, purposely  and  fradulently  produced 
by  him,  that  tbe  residuary  legacy  would 
not  exceed  92,000.  when  In  fact  It  exceeded 
10  times  that  amonnt. 

The  salient  facts,  as  charged  In  the  bill, 
are:  (l)ThatCampbeliingratlated  himself 
into  tiie  favor  ot  the  testatrix  ;(2)  he  sus- 
tained to  her  the  relation  of  trusted  agent 
and  confidential  adviser;  (8)  he  procured 
the  will  to  be  written  by  his  son  from  bis 
own  directions,  and  that  testatrix  did 
not  read  or  hear  it  read ;  (4)  misrepresen- 
tation as  to  the  amount  ot  tbe  residuary 
legacy.  While  the  mere  fact  that  a  will  is 
wrltt«a  by  a  party  who  takes  a  benefit 
under  It  does  not  Invalidate  it,  it  tbe 
benefit  Is  large,  and  especially  If  the  b«i^ 
fldary  Is  a  stranger  to  the  testator's  blood , 
the  Instrument  will  be  scrutinised  with 
suspicion,  and  clear  proof  that  the  testa- 
tor knew  its  contents  will  be  reqnlred  to 
admit  it  to  probate.  Proof  of  testament- 
ary capacity  and  of  formal  execution  are 
Ineufilclent.  Because  of  Its  accuracy  and 
guarded  limitations,  we  quote  the  state- 
ment ot  tbe  rule  as  made  by  Baron  Parkb  : 
**  If  a  party  writes  or  prepares  a  will  un- 
der which  he  takes  a  benefit,  that  Is  a  ctr- 
cnmHtance  which  ought  generally  to  excite 
the  suspicion  ot  the  court,  and  calls  upon  It 
to  be  vigilant  and  Jealous  In  examining 
the  evidence  in  support  of  tbe  instrument, 
in  favor  ot  which  It  ought  not  to  pro- 
nounce, unless  the  suspicion  is  removed, 
and  It  Is  Judicially  satisfied  that  tbe  pai>er 
propounded  does  express  tbe  tme  will  ot 
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the  deceased."  Barry  v.  Butlln,  1  Curt. 
Ecc.  687.  Evidence  In  the  shape  of  Inetrue- 
tione  tor  the  preparation  of  the  will,  or 
reailing  or  hearing  It  read.ia  the  roost  sat- 
isfactory, hot  not  the  only  precise.  specieH 
frf  erid^ce  o|  the  testator's  kuowledKe  ot 
the  will.  Clrcnmstantlal  evidence  may  be 
BQfficlent,  bat  the  party  elalmlnff  under  the 
wlll.whateTermodeotproot  heniay adopt, 
most  satisfactorily  establish  that  the  tes- 
tator knew  the  contmts.  The  ooiu  pro* 
bNDdl  Is  on  him. 

It  Is  tme  that  the  undue  Influence  which 
will  invalidate  a  will  must  be  such  as.  In 
some  measure,  destroys  the  free  agency  ot 
the  testator,  and  causes  blm  to  dlspwe  ot 
his  proiwrty  contrary  to  bis  desire.  The 
question  here  is  not  as  bo  the  quantity  ot 
proof  requisite  to  establish  undueinfluence, 
but  one  of  Inference  from  tbe  particular 
facts  averred.  Whatever  a  confldentlalre- 
lation  exists,  such  as  principal  and  agent, 
ilurlnfir  thelite-timeot  the  deceased,  continu- 
ing to  his  death,  and  the  ageot  Is  atavored 
l^atee  under  the  will,  the  presumption  or 
Inferooce  is  that  by  Improper  acta  or  cir- 
cumvention— by  the  exercise  of  some  undue 
Influence— the  testator  was  induced  to  be- 
stow the  gift  or  legacy  contrary  to  his  dcs 
sire  and  free  will,  and  the  burden  of  proof 
Is  cast  on  ttael^atee  to  show  that  'Uie  will 
was  theresult  of  his  own  volition,  and  not 
procured  by  fraud  or  ondae  Influence, 
when  the  allegations  of  the  bill  as  to  the 
confidential  relation  between  Campbell 
and  testatrix,  the  procurement  of  the  writ- 
ing of  the  will,  and  the  representation  as  to 
the  amount  of  the  residuary  lega^,  In  con- 
nection with  the  extreme  age  and  timidity 
of  the  testatrix,  are  considered,  they  are 
calculated  to  excite  vlgllaoce  on  the  part 
of  the  court,  and  call  for  satisfactory 
proof  in  rebuttal  or  explanation  or  dis- 
proof. Had  decrees  pro  coDfesao  been  ren- 
dered against  the  residuary  l^atee,  or 
Hhould  he  decline  to  ufler  any  evidence  In 
avoidance  ot  the  Inferences  which  the  law 
draws  from  the  forgoing  facts,  the  court 
woidd  nnhesltatlngly  pronounce  gainst 
the  validity  of  the  residuary  legacy.  Snf- 
flcient  grounds  are  shown  on  which  to  In- 
voke the  jurisdiction  of  chancery.  Hill  v. 
Batge,  13  Ala.  6S7;  Daniel  v.  Hill,  62  Ala. 
430;  WaddeU  v.  Lanier.  62  Ala.  347;  Ship- 
man  v.Fumls8,69  Ala.665.  Moore  v.  Spier, 
80  Ala.  129. 

Though  it  may  be  sufficient  In  a  bill  of 
this  kind  to  charge  that  the  will  was  Idie 
product  ot  undue  Influencs  exercised  by  a 
named  person, dlspeusliig  with  allegations 
as  to  theproota,  when  the  bill  avem  special 
facts,  it  bcomes  the  duty  of  the  court  to 
determine  whether  from  such  special  facts 
undue  Influence  Is  established  or  may  be 
Inferred.  This  observation  applies  to  the 
several  legacies  given  to  the  persons  who 
may  bectassed  as  the  Lay  legatees.  It  ap- 
pears from  lAe  bill  that  In  1862  the  testatrix 
made  a  will,  bequeathing  to  Bishop  I<ay, 
his  wife  and  children,  more  than  9100,000. 
The  bill  charges  that  Bishop  Lay,  who  was 
the  rector  of  tiie  church  In  which  she  was  a 
communicant, beingabout  to  remove  from 
Alabama,  induced  bo*  to  make  the  will,  sug- 
gested its  provisions  and  had  It  written, 
and  soon  thoreafter  removeA  from  the 
state.  So  ISr  as  appearsfrom  tbebiUf  dur- 


ing an  abnence  ot  nearly  20  yearshe  visited 
the  testatrix  but  once.  Construlngtbe  bill 
most  strongly  against  the  complainants, 
the  allegation  is  not  that  he  exercised  un- 
due influence,  but,  at  most,  used  earnest 
soIicltatioiuB.  The  will  made  in  1862  re- 
mained unrevoked  and  unaltered,  save  a 
codicil  giving  a  small  bequest  to  a  servant, 
until  the  one  In  controversy  was  made. 
Under  these  circumstances,  it  is  reasonable 
to  presumethat  all  Imp  roper  influence  was 
removed,  andshe  well  knew  the  disposition 
she  had  made  of  faer  property. 

It  Is  true  the  bill  further  avers  that  sbs 
had  expressed  dlssatisfactton  with  ths 
former  will,  and  announced  her  Intention 
to revokelt. should  she ontllve Bishop  Lay; 
but  In  what  respects,  and  to  what  extent, 
she  was  dlssatiafled  Is  not  averred.  It  is 
averred  that  Campbell's  purpose,  In  sug- 
gesting the  bequests  to  the  Lays,  severally, 
was  partly  to  enable  him  to  deceive  Mr^. 
Rice  as.  to  the  amount  he  would  rec^ve  as 
restdnary  legatee,  and  partly  to  ecmdliata 
the  Lays,  and  prevmt  the  will  ot  1862  from 
being  propounded  tor  probate.  Hislnterest 
as  residuary  legatee  was  to  diminish  ttie 
amounts  of  the  legacies  to  the  Lays,  so  as 
to  increase  his  own.  If,  in  accompllsblng 
this  purpose,  he  used  arguments  by  which 
to  convince  the  testatrix  of  the  expediency 
ot  giving  legacies  to  the  L^s  In  order  to 
prevent  the  first  will  being  proponnded  for 
probate,  and  she  comprenended  the  dis- 
position she  was  making  of  her  property 
in  this  regard,  which  is  not  o^atived  by 
the  bill,  this  does  not  constitute  such  un- 
due influence  in  obtaining  the  legacies  as 
would  invalidate  them.  The  bill  simply 
allies  that  Campbell  suggested  to  her  the 
gift  ot  legacies  to  the  Lays.  It  does  not 
aver  that  he  eommoalcated  to  her  bis- 
motive  or  purpose  ^or  doing  so.  A  mere 
suggestion  does  not  amount  to  undue  In- 
fluence. With  the  exception  ot  Bishop 
La.v's  connection  with  the  first  will,  there  Is 
no  allegation  that  either  oS  the  Lay  leg- 
atees ever  attempted  to  use  any  influence 
over  the  testatrix,  or  eocournged  or  knew 
ot  any  being  used  by  any  other  person  In 
their  favor.  The  legacies  were  diminished 
from  over  $100,000.  given  In  the  will  of  1R62, 
to  lees  than  940,000,  in  the  will  In  contro- 
versy. This  does  not  savor  of  undue  in- 
fluence. We  are  of  opinion  that  the  aver- 
ments of  the  bill  do  not  authorise  any  In- 
ference that  the  legacies  were  obtained  by 
tlie  exercise  <A  any  "undue  tnfluenoe"  in  the 
legal  aoise  of  the  term,  and  are  InsnflBclent 
to  call  upon  these  legatees  to  contest  them 
in  chancery. 

The  decree,  so  far  as  relates  to  the  de- 
murrers ot  Beime  Lay  and  others,  is  af- 
firmed, but  reversed  in  all  other  respects, 
and  a  decree  here  rendered  overruling  the 
demurrers  of  Archibald  Campbell. 


JOHNBON  T.  STATB. 
(Stepreme  Conrt  of  JLMtama.  Jan.  87,  1890.) 

CORFOUTIOm  —  COBPOBATB  PSIVILBOSS  —  KZUIF- 
TIOK  OF  EmPLOTBS  FXOM  BOAS  DOTT— HVlEBIOX 
DiOISlONS. 

1.  Under  Aot  Temi.  Feb.  1846,  incorporatlDg 
a  railroad  oempcuiy,  and  nroviding  that  the  "offl- 
oen  and  aervuits  of  said  oompsny  sli^l  be  ex- 
asqpt  from  milituy  duty  exo^  in  oases  of  Inva* 
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slon  or  InBonwctloni,  mA  shall  also  be  exempt 
tnm  Eetring  an  Junes,  and  working  on  public 
roads, "  and  under  Act  Ala.  Jan.  I860,  Incorporat- 
ing the  same  road,  and  allowing  t^e  oompany  "all 
the  rights,  powers,  and  privllegea^granted  bythe 
torm&c  charter,  a  servant  of  the  company  is  ex- 
empt from  woTKing  on  public  roads  In  Alabama. 

a.  The  exemption  firamsuah  duty  is  not  a  mere 
pecsonal  privilege  to  the  ofBoem  or  servants  of  the 
company,  but  is  s  rl^t  or  vrivllege  of  tha  owpo- 
rMicn  itself . 

S,  &i  a  proMoationof  an  employe  of  suehoom- 
pany  for  fallore  to  work  the  road,  a  decision  of 
the  supreme  colirt  of  Tennessee,  declaring  the  ex- 
emption to  be  unconstitutional,  cannot  be  consid- 
ered by  the  court  in  Alabama  unless  it  is  put  in 
erldenoe. 

Appeal  from  circuit  court,  Limestone 
county ;  John  Mooee.  Judge. 

Humea,  WaJker  A  Sbeffey,  tor  appellaut. 
W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

Olopton,  J.  The  flret  aec-tion  of  "An 
act  to  Incorporate  the  Memphis  &  Charlee- 
ton  Railroad  Company,"  passed  by  the 
jreneral  aaaembly  of  Alabama  in  January, 
1860,  declares:  "Said  company  shall  have 
and  enjoy  all  the  rights,  powers,  and  priv- 
tlegres  granted  to  them  by  the  actsof  incor- 
poration above  mentioned,  and  shall  be 
subject  to  all  the  liabilities  and  restric- 
tions imposed  by  the  same."  The  acts 
above  mentioned  are  recited  In  the  pream- 
ble as  an  act  passed  by  the  state  of  Ten- 
nessee in  February,  1846,  and  an  act  amend- 
ing the  same  passed  In  February,  1848, 
'*fnr  the  formation  of  a  company  under 
the  name  and  style  of  the  Memphis  & 
Charleston  Railroad  Company  for  the  pur- 
pose of  eetablishlnff  a  communication  by 
railroad  between  Memphis,  Tennessee,  and 
Charleston,  South  Carolina. "  The  thlrty- 
flfth  section  of  the  act  of  February,  1846, 
provides :  **  The  pmeldoit,  dlrectom,  clerks, 
agents,  officers,  and  servants  of  said  com- 
pany shall  be  exempt  from  military  duty 
except  in  cases  of  invasion  or  insurrection, 
and  shall  also  be  exempt  from  serving  on 
Juries  and  working  on  pnbllc  roads."  De- 
fendant, who  was  Indicted  lor  tailing  to 
work  on  a  public  road. la  the  county  of 
Limestone  after  legal  notice,  claims  that 
the  exemption  froni  road  duty  was  con- 
ferred on  I3ie  company  by  the  proTlslona 
of  the  Alabama  act  of  Incorooratlon  con- 
ferring the  rights  and  privll^^  granted 
by  the  Tennessee  act  of  Incorporation. 

Notwithstanding  military  duty,  serving 
on  juries,  and  working  on  public  roads 
aru  duties  devolved  by  law  upon  tbe  peo- 
ple as  Individuals,  who  alone  are  respon- 
sible for  failure  to  perform  them,  we  do 
not  concur  in  the  position  Insisted  on, 
that  the  exemption  from  such  duties  Is  a 
mere  i:>ersonaI  privilege  to  the  officers, 
agents,  and  servants  of  the  company,  and 
not  a  right  or  privilege  of  the  corpora- 
tion. In  Zimmer  v.  State,  80  Ark.  677,  the 
defendant  claimed  freedom  from  liability 
to  work  on  public  roads  nnder  a  similar 
exemption  contained  In  the  charter  of  the 
company  of  which  he  was  an  employe  and 
servant,  and  the  same  position  now  In- 
sisted on  was  tuken.  It  Is  said :  "The  ex- 
emption claimed  by  the  defendant  is  not 
a  mere  personal  privll^e;  but  It  Is  a  val- 
uable right  of  tbe  company,  granted  to 
It  by  the  state,  to  save  and  protect  it 
against  such  serloas  Inconv^ences  and 


Injuries  as  would  necessarily  happen  were 
those  upon  whom  It  must  depeud  for  that 
vigilance,  promptness,  and  dispatch  Indis- 
pensable In  Its  bustnesB  liable  to  be  called 
away  to  the  performance  of  otherdutles.  ** 
It  is  true  that  charters  of  corporations 
are  to  be  construed  strictly  against  the 
coi-porators,  and  that  doubts  as  to  the 
proper  construccion  are  to  be  solved  In 
favor  of  the  state,  and,  "where  It  Is  sna- 
ceptible  of  two  meanings,— the  one  re- 
stricting, and  the  other  extending,  tbe 
powers  of  the  corporation, — thatconstmc- 
tlon  is  to  be  adopted  which  works  the 
least  harm  to  the  state."  TheBlngham- 
ton  Bridge,  8  Wedl.  51.  But  the  construc- 
tion should  notbe  so  strained  as  to  defeat 
tbe  legislative  grants,  it  expressed  in  terms 
free  from  ambiguity,  when  construed  in 
the  light  of  the  attendant  drcumstancee. 
and  the  purpose  ot  the  parties.  That  the 
most  eligible  route  for  the  road  was 
through  a  portion  ot  this  state,  and  that 
great  and  lastiajg  beneflte  would  accrue 
to  Its  Inhabitants,  are  recited  in  tbe  pre- 
amble of  the  act  as  forming  the  considera- 
tion of  Its  enactment.  The  purpose  was 
to  confer  powers,  rights, and  privileges  co- 
extensive with  those  granted  by  the  Ten- 
nessee act  of  incorporation ;  and  the  lan- 
guage employed  Is  comprehensive  enough 
to  Include,  by  necessary  construction, 
each  and  every  right,  power,  and  privilege 
granted  thereby. 

It  is  also  contended  that  no  right  or 
prfvllf^e  is  confeired  by  the  Alabama  act 
which  the  le^slatnre  ot  Tennessee  had  not 
authority*to  grant  under  the  constitution 
of  that  state,  though  It  may  be  specially 
mentioned  in  the  act;  and  we  are  referred 
to  the  case  ot  Neely  v.  State,  4  Lea,  816,  in 
which  the  supreme  court  of  Tennessee  held 
a  special  exemption.  In  a  charter  of  Incor- 
poration, from  service  as  Jurors  and  road 
hands,  in  favor  of  the  officers  and  employee 
of  the  company,  to  be  unconstitutional. 
It  maybe  that  comity  requires  that  we 
should  accept  as  binding  the  decision  of 
the  court'of  last  resort  In  our  sister  state 
as  to  the  constitutionality  ot  such  exemp- 
tions ;  and,  on  tbe  prindple  that  a  statute 
adjudged  to  be  unconstitutional  is  to  be 
regarded  as  ha  vlng  never  at  any  tlmebe«i 
possessed  of  any  legal  force,  and  as  having 
never  existed,  tiat  the  exemption  claimed 
was  never  granted.  But  the  decision  of 
the  BnpT«me  court  ot  Tennessee  was  not 
put  In  evidence,  and  tor  this  reason  can- 
not be  considered  by  us. 

Reversed  and  remanded. 


GooDBAtt  et  ah  v.  Daniel  et  a/. 
(Suprenw!  Court  of  AVibama.  Jan.  Ifl,  1890.) 
EiacoTioK— Phopbrtt  Subjbct  to — Husbahd  ajtd 

WirB—NOTICE  TO  AOKNT. 

1.  A  judgment  debttu*  who  pays  out  of  his  own 
effects  most  of  the  purchase  money  for  land  which 
is  conveyed  to  his  wife  has  no  interest  !n  the  land 
which  is  BUl^ect  to  sale  nnder  execution,  under 
Code  Ala.  1886,  %  2SSS,  wfatoh  provides  that  "exe- 
cutions may  be  levied  on  real  propor^  to  wfaioh 
the  defendant  has  a  legal  title  or  a  pennct  equity, 
having  paid  the  purchase  money,  or  in  which  m 
has  a  vested  lenl  interest  in  powesslon,  rever^ 
slon,  or  remainder. " 

a.  Where  a  judgment  creditor  buys  property 
at  Swiff's  sale  to  which  the  judgment  debtor  has 
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DO  title,  and  oredlts  the  mmcnmt  of  his  bid  on  his 
judgliMmt,  tbe  oi«dit  is  pro  tcmtc  a  satisfaction  of 
the  judgmentt  and  a  oourt  of  eqaltijr  canaot  vacate 
the  Bale  on  the  ground  XtM  the  Judgment  debtor 
baa  no  title. 

8.  Where  a  husband  ptDxhases  property  for 
hla  -wife,  the  pneiunptton  la  that  the  money  In- 
vested U  the  wUe'e  separate  estate:  and  nnder 
Code  A]a.  1870,  H  STOO,  3709,  making  the  husband 
the  trostee  of  the  wife's  statatory  separate  estate, 
and  chui^izig  him  with  the  dnty  of  reinvesting 
the  proceeds  of  Its  sale,  he  is  the  agentof  ihe  wife 
In  making  the  Investment;  and  any  knowledge  of 
the  bnsbtuid  as  to  a  frsndulent  intent  of  the  ven- 
der, acqnired  while  engaged  In  the  tranasotion  of 
the  biMneas  as  the  wife's  agent,  Is  Imputed  to  the 
wUaaa  hw  knowladgOb 

Appeal  from  chaDcmr  eonrt,  Cherokee 
cunnty;  Cubbb,  Chancier. 

The  bill  In  this  caae  was  filed  on  the  16th 
of  Febmary,  1889,  by  the  appellants,  Good- 
bar,  White  &  Co.,  against  the  apiKlleee,  J. 
W.  Daniel  and  Hlra  J.  Daniel,  his  wife,  and 
seeks  to  have  the  sale  of  certain  lands  de- 
serllied  in  tbe  btU  set  aside  as  traodiileDt, 
the  lands  resold,  and'  the  proceeds  thereof 
applied  to  the  payment  of  debt  dne  the 
complainants  by  one  J.  B.  Maekey.  The 
bill  makes  a  case  of  a  debtor  Inresting  his 
money,  to  which  the  complainants,  as  his 
creditors,  had  a  prior  right.  In  certain 
real  estate,  which  he  had  conveyed  to  his 
wife  as  a  gift,  to  tbe  prejndlceof  tbe  rights 
oC  the  credlton ;  and  the  theory  of  the  bill 
is  that  the  eomi^alnants,  tberetore,  have 
the  xigbt  to  follow  that  money  Into  the 
property  so  purchased,  and  may.  If  neces- 
sary^bave  the  property  resold  for  the  pur- 
pose of  having  the  proceeds  thereof,  to 
which  they  are  rightfully  entitled,  applied 
to  the  payment  of  their  debt. 

Tike  facts  upon  which  the  equity  of  the 
Mil  la  alleged  to  reat,  and  as  disclosed  by 
the  bill,  are  sabstantlally  as  (olio  ws:  Dur- 
Inff  the  year  1881  the  said  J.  B.  Mackey 
was  engaged  in  the  mercantile  business  tn 
(%erokee  connty,  Ala.,  and  his  place  of 
basinees  was  located  upon  the  lands  de- 
scribed In  the  bill, and  nowlnTolved  In  the 
controversy,  and  he  and  his  wife  were  liv- 
ing on  the  said  lands.  The  complainants 
wes«  also  engaged  In  the  mercantile  basl- 
neea  in  Nashville, Tenn., and  sold  goods  to 
Mackey  on  credit.  In  the  latter  part  of 
the  year  1881  said  Mackey  became  Insolv- 
ent, and  failed  In  baslness.  While  In  this 
filling  condition,  said  Mackey  executed 
mortgages  to  some  of  his  creditors  on  his 
stock  of  goods  and  ehoses  In  action ;  and 
finally,  on  December  20,  1881,  he  made 
what  purported  to  be  an  asslgnmnnt  of 
his  stock  of  goods  for  the  benefit  of  his 
creditors.  Just  before  and  after  this  al- 
leged assignment  sever&I  of  tbe  creditors 
of  said  Mackey  sued  out  attachments 
against  his  stock  of  goods,  and  bad  them 
levied  thereon,  the  ground  of  such  attach- 
ments being  that  the  said  Mackey  was 
frandulentlydlBpc^lngof  his  property.  On 
the  27th  of  January,  1882,  the  complain- 
ants sued  out  an  attachment  against  the 
said  Mackey,  on  the  ground  that  he  was 
fraadnlently  disposing  of  his  property. 
This  attachment  was  placed  in  the  hands 
of  the  sheriff  of  said  connty,  and  by  him 
levied  on  the  lands  described  In  the  bill, 
together  with  other  pmpnrtybdonging  to 
«Bld  Mackej^,  on  the  Ist  day  ol  February, 


1882.  This  attachment  was  levied  on  the 
land  In  controversy  as  the  property  ol  said 
J.  B.  Mackey,  the  d^endant  J.  M.  Daniel 
being  present  when  satd  levy  was  made. 
Judgment  was  obtained  by  the  complain- 
ants on  -QitB  attachment  In  the  circuit 
court,  whence  the  same  had  Issued,  on 
February  21, 1884,  for  something  over  $1,- 
250,  and  condemning  the  said  land  for  the 
satlstacidon  of  suchjudgment.  Onthe24th 
of  March,  1884,  a  venditioni  exponas  was 
Issued  upon  said  Judgment,  and  on  the  5tta 
of  March,  1884,  the  said  lands  were  sold  by 
the  sheriff  under  this  writ  issoed  upon  the 
Judgment  recovered  by  the  complainants. 
At  this  sale  the  complainants,  being  the 
highest  bidders,  purchased  the  lands  in 
controversy  for  f  and  entered  a  credit 
for  that  amount  on  thelrjudgment  against 
said  Mackey,  and  the  sheriff  made  a  deed 
to  them  for  said  lands.  The  bill  then  al- 
leges that  said  attachment  was  levied,  the 
writ  of  rendttiom  exponsa  was  issued,  the 
lands  were  sold  by  the  sh^fl,  and  pniv 
chased  by  complainants,  and  said  credit 
was  entered  upon  saldjudgment,  In  total  Ig- 
norance, on  the  part  of  the  complainants, 
of  the  legal  t1  tie  not  being  In  said  Mackey, 
and  that  this  Ignorance  was  not  the  result 
of  any  fault  or  laches  on  their  part,  but 
that  they  had  exhausted  every  resource  of 
Information  In  order  that  they  might  find 
the  sta  tus  of  the  title.  The  bill  then  alleges 
that,  subsequoit  to  this  said  sale  of  the 
lands  In  controversy  by  thesherlff ,  the  com- 
plain ants  obtained  Information  which 
showed  that  the  legal  title  to  the  said 
lands  had  never  been  In  the  said  Mackey, 
but,  on  the  contrary,  said  J.  B.  Mackey 
obtained  the  possession  of  said  lands  from 
one  Silas  Neal  and  wife;  that  the  Neals  ob- 
tained possession  from  one  Lybaas,  who 
obtained  possession  from  one  Jeff  PoUln, 
who  was  a  brother  of  J.  B.  Mackey's  wife. 
The  purchase  from  said  PoUin  by  Lybass 
was  never  consummated,  for  the  reason 
that  said  Lybass  never  paid  the  purchase 
money,  and  no  deed  from  Pullln  to  him 
was  ever  made.  Said  Mackey  obtained 
iKMsesston  from  the  Neals  as  aforesaid, 
and  in  consideration  therefor  conveyed  to 
them  a  certain  tra>ct  of  land  belonging  to 
his  wife,  Sallle  C.  Mackey,  and  during  the 
year  1881  made  other  payments  on  said 
lands  In  goods  out  of  his  store,  and  in 
money  which  was  the  proceeds  of  goods 
sold  by  him  out  of  his  said  store;  and,  as 
the  bill  avers,  on  the  2$th  of  Jannary, 
1882,  after  his  said  latlnre  and  asslgnmrait, 
paid  the  balance  of  the  purchase  money 
which  wasdue  forsald  lands, before  itwas 
due,  to  thesaid  Pullln, and  took  a  convey- 
ance of  the  title  thereto  In  tbe  name  of  his 
wife.  The  bill  shows  that  on  the  same 
day,  or  on  the  next  day,  the  said  J.  B. 
Mackey  and  bis  wife,  Sallle  C.  Mackey,  con- 
veyed the  lands  In  controversy  to  the  de- 
fendant  Mlra  J.  Daniel,  In  puisnance  of  a 
previous  agreement  entered  Into  between 
said  J.  B.  Mackey  and  the  other  defend- 
ant, J.  M.  Daniel,  the  husband  of  the  said 
Mlra  J.  Daniel.  Tbe  bill  alleges  that  the 
said  J.  B.  Mackey  took  tbe  title  to  tbe  said 
lands  In  the  name  of  his  wife,  for  the  pur- 
pose of  defrauding,  etc.,  his  creditors, 
without  any  consideration  therefor  except 
the  tract  of  land  exchanged,  which  was 
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worth  only  about  9500;  and  that  the  said 
J.  M.  Daniel,  as  a^nt  for  hla  wife,  with  a 
knowledge  of  said  J.  B.  Mackey's  fraudu- 
lent Intent  and  purpoee  in  coDreyins  aald 
lands,  or  with  a  tcnowled^  aufHclent  to 
pat  falm  on  inquiry,  which  would  have  led 
to  the  dlKovery  of  the  fraudulent  Intent 
on  the  part  of  J.  B.  Mackey.  purchased 
the  said  lands,  and  took  a  conveyance  of 
the  title  to  the  same  lu  the  name  of  hla 
wife,  Mlra  J.  Daniel,  who  Is  also  made  a 
defendant  to  the  bill. 

There  were  two  separate  aMtHgnm&xtM 
of  demnrrers  by  the  defendant  to  the  bill. 
In  the  first,  the  following  grounds  were  as- 
signed: (1)  "There  la  no  equity  In  the 
bill;"  (2)  "the  want  of  equity  Is  patent  on 
Its  face;"  (8)  "the  bill  shows  on  Its  face 
that  complaluantBhaTean  adequate  reme- 
dy at  law  by  ejectment;"  (4)  "non-Joinder 
of  parties;*^  (6)  "the  bill  falls  to  attach 
exblbltaof  mortgasea;"  and  (8)  "the  bUl 
attachesexhlbita  of  assignment.**  The  sec- 
ond demnrrer  contained  the  following 
grounds:  (I)  "Said  bill  Is  without  equl- 
^.Inthls:"  (2)  "  It  fails  to  aver,  and  does 
not  aver,  any  collusion  or  knowledge  of 
any  wrong  or  fraud  on  the  part  of  the 
grantee,  Mlra  J.  Daniel:"  (8)  "becausethe 
levy  and  sale  ol  land  was  a  satisfaction 
pro  taatoot  the  complainants*  Judgment 
and  execution,  which  a  court  of  equity 
canDOtTacate;*  (4)  "the  blllisnotdeflnite 
in  its  statements  of  any  f  rands ;  **  (5, 6)  the 
bill  does  not  show  that  the  complainants 
and  defendants  are  of  full  age;  (7)  "the 
complainants  having  purchased  at  the 
sheriff's  sale  at  his  own  suit,  the  doctrine 
of  caveat  emptor  applies,  and  complain- 
ants cannot  be  heard  to  avoid  thla,  and 
undo  thdr  transaction,  and  set  aside  th^ 
deed,  becanse  of  mistake.  ** 

Upon  the  submission  of  the  cause  on 
demurrer,  the  chancellor  sustained  the 
third  ground  of  demurrer  in  the  first  as- 
eignment,  and  the  second,  third,  and  sev- 
enth in  the  second  assignment,  of  demur- 
rers, and  overruled  all  the  other  grounds. 
The  comfdaioants  prosecute  tbia  apiieal, 
and  assign  this  decree  on  the  demnrrers  as 
error. 

Mattbewa  &  Daniel,  for  i^ip^ants. 
Waldea  &  Son,  for  respondents. 

SouEHviLi^E,  J.  1.  The  conrt,  In  sus- 
taining thethlrd  ground  of  theflrstdemui^ 
rer,  ruled  that  the  complainants,  under  the 
facts  stated  in  the  bill,  had  a  plain  and  ad- 
equate remedy  at  law  by  the  action  of 
ejectment.  This  view  can  be  supported 
only  on  the  theory  that,  when  the  com- 
plainants purchased  the  land  In  contro- 
versy at  the  sheriff's  sale  under  the  execu- 
tion Issued  against  J.  B.  Mackey  on  their 
Judgment,  they  bought  the  legal  title.  We 
have  many  times  held  that  a  purchaser  of 
the  legal  title  to  land,  sold  under  execution 
at  a  sheriff's  sale,  has  a  plain  and  adequate 
remedy  at  law  by  ejectment,  although  the 
land  had  been  fraudulently  conveyed  by 
the  Judgment  debtor  prior  to  such  sale. 
Smith  v.  Cockrell,  66  Ala.  64 ;  Teague  v.  Mar- 
tin, 87  Ala.  6U0,  6  South.  Kep.  862.  In  this 
case,  however,  assuming  the  allesattona  of 
tbe  bill  to  be  true,  as  we  must  do  on  de- 
mnrrer, Mackey  never  acquired  the  l«;al 
title  to  the  land,  but  an  equity  only.  One 


Pullen  formerly  owned  the  land,  and'  con- 
veyed Itto  Mrs.  Mackey,  the  wife  of  said  J. 
B.Mack^,  the  Judgment  debtor:  her  hus- 
band being  alleged  to  have  paid  most  of 
the  purchase  money  out  of  bis  own  effects. 
Mackey  and  wife  afterwards  conveyed  ta 
Mrs.  Mlra  J.  Daniel,  one  of  tbe  d^endants 
in  the  bill.  One  of  the  questions  which 
arose  in  Smith  v.  Cockrell,  66  Ala.  64.  was 
whether  precisely  such  an  interest  was  sub- 
ject to  levy  and  sale  under  execution,  as  a 
"perfect  equity,"  wltbin  the  meaning  of 
section  SS08  of  the  Code  ol  1876,  whteh  Is 
now  section  2892  ol  the  present  Code  of 
18N6.  We  held  that  it  was  not  subject  to 
sale,  and  consequentiy  tnat  the  purchaser 
at  such  execution  sale  acquired  no  titie  of 
any  kind,  legal  or  equitable,  at  such  sale. 
On  the  authority  of  that  case,  the  com- 
plainants, under  the  facts  stated  in  their 
bill,  acquired  no  interest  of  any  kina  In  the 
land,andcertainlynotthelegaltitle.  Tbey 
had  no  remedy,  thwefore,  at  taw,  by  eject- 
ment or  othra^se.  The  third  ground  of 
the  first  demurrer  was  errooeonsly  sus- 
wlned. 

2.  The  complainants  are  shown  to  have 
bid  at  the  sherifl's  sale  for  the  land  the 
sum  of  $250,  and  they  credited  tbis  sum  on 
their  Judgment  against  Mackey,  which  was 
for  something  more  than  91,SgO.  The 
chancellor  properly  ruled,  in  sustaining  the 
third  and  seventh  grounds  of  the  second 
demurrer,  that  this  credit  was  pro  tanto 
In  satisfaction  of  the  complainants*  Judg- 
ment, which  a  court  of  equity  would  not 
vacate  on  the  ground  that  the  defendant 
In  execution  bad  no  titie,  and  the  com- 
pla4nant8  acquired  nothing  by  their  par- 
chase  at  the  Hheritf's  sale.  The  questioD 
whetlier  a  porchaser  at  sherUTs  ude  will 
be  TctJteved  from  the  effect  of  his  bid,  on  Its 
b^g  made  to  appear  that  the  ddendant 
in  execution  had  no  titie  whatever  to  the 
thing  supposed  to  be  sold,  or  whether  bis 
bid  is  an  irrevocable  satisfaction  of  tiie 
judgment  to  the  extent  of  the  sum  bid  at 
tbe  sale,  is  one  on  which  the  authorities  are 
about  equally  divided.  Freem.  Jnd^. 
r8dEd.^§478;  IFreem.  Ex*n8  (3dEd.)S&4. 

The  question  was  settied  in  this  state  as 
far  back  as  tbe  year  1854.  In  the  case  of 
McCartney  v.  King,  25  Ala.  681,  It  was  held 
that  the  amount  bid  by  a  judgment  cred- 
itor for  certain  slaves  sold  at  sheriff's  sale, 
to  which  tbe  Judgment  d^tor  had  no  titie, 
was  properly  credited  upon  the  execution, 
and  was  a  satisfaption  of  It  agidnst  which 
a  court  of  chancery  would  f^ve  no  relief  by- 
vacating  tbe  sale.  The  principle  was  thus 
stated  by  Judge  Gol.dthw>utb  :  "  The  true 
doctrine,  we  think.  Is  this:  The  purchaser, 
where  the  sheriff  is  not  indemnified,  buys 
at  his  own  risk,  and,  if  it  should  turn  out 
that  the  defendant  in  execution  has  no  title 
tu  the  property,  he  is  notwithstanding  lia- 
ble tor  the  amount  of  his  bid.  This  is  on 
the  ground  of  contract.  The  officer  sells, 
and  the  purchaser  buys,  [not  the  thing 
Itself,  but]  the  real  or  supposed  right  which 
the  defendant  in  execution  haa  to  It;  and 
thepurchase  operates  precisely  the  same  aa 
If  he  hud  bargained  for  and  obtained  a 
quitclaim. "  It  appeared  in  that  case  lliat 
the  purchase  was  made  wll^  notice  of  the 
defect  ot  title.  That,  In  our  opinion,  can 
make  noditlexence  In  the  absence  ctf  fraud. 
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The  basis  of  the  whole  doctrine  ts  the  rnle 
of  caveat  emptor,  which  la  the  eetabtlahed 
and  well-understood  rale  of  sherlET's  sales. 
This  role  pats  every  holder  upon  Inqnliyas 
to  the  defendant's  tltie.  It  proclaims  to 
the  purchaser  that  there  la  no  warranty  of 
title,  and  if  he  buys  he  must  do  bo  at  his 
own  risk.  It  warns  him  to  go  and  Inquire 
before  purchasing:,  bo  that,  If  be  makes  a 
poor  bargain  by  parting  with  his  mon^ 
without  gettioK  anything^  In  return  for  It,  he 
miiBtenternocumplaint,  no  more  than  If  be 
bad  bargained  lor  cuid  obtaJned  a  mere  qult- 
etalm  deed.  Smith  r.  Painter.  6  Serg.  a  R. 
SSiS.  In  the  lai^afre  of  Chief  Justice  Oeb- 
SON  In  Freeman  t.  Caldwell,  10  Watts,  9: 
'The  plaintur'B  case  may  be  thought  a 
hard  one ;  butltisnot  more  bo  than  would 
be  the  case  of  a  stranger,  and  to  say  that 
every  sheriff's  vendee,  who  Is  deprived  ol 
theproperty  by  title paramonnt,  shall  hare 
his  money  again,  would  destroy  aUctmfl- 
dence  in  the  stability  of  Judicial  sales." 
And  again,  as  obBerved  In  another  case, 
(Smith  V.  Painter,  5  Serg.  &  B.  225:)  "If 
thlB  were  not  the  law,  an  execution,  which 
is  the  end  of  tbe  law,  would  only  be  the 
commencement  of  a  new  controversy." 
The  doctrtaie  of  these  cases  has  long  been 
supposed  to  be  the  law  of  Alabama ,  and 
we  adhere  to  them  as  sound.  Jones  v. 
Burr,  53  Amer.  Dec.  699,  and  note  on  pages 
701-705;  1  Fteem.  Bx'ns.  (2d  EA.)  S  54, and 
cases  cited. 

3.  The  bill  shows  that  the  defendant  J. 
W.  Daniel  acted  as  the  agent  of  hie  wife, 
Mrs.  MIra  J.  Daniel,  in  making  the  pur- 
chase of  the  land,  In  taking  the  deed  of 
conveyance  lor  It,  and  In  paying  the  pur- 
chase money  over  to  the  vendor.  He  thus 
acted  tor  her  in  tiie  whole  transaction  of 
purchase  as  her  authorised  agent.  Tills 
was  In  January,  1882,  when  the  statutes  of 
thiH  state  made  the  husband  the  truBtee  of 
the  wife's  atatntory  separate  estate,  with 
power  to  control  and  manage  tbe  same, 
and  charged  talm  with  the  dul^  of  reluveBt- 
Ing  the  proceeds  of  Its  sale.ln  otiiw  prop- 
erty, which  also  became  the  separate  es- 
tate of  the  wife.  Code  1876,  }9  2700,  2709. 
Ab  husband,  therefore,  Daniel  was  the 
agent  of  his  wife  for  the  purpose  of  mak- 
ing this  InveBtment,  Independently  of  fala 
appointment  by  her  to  such  agency.  The 
bill  dpes  notall^  positive  that  the  pur- 
chase money  asea  was  Hra.  Dculel's  stat- 
atorv  separate  estate,bat,  taking  Itaaver^ 
mcnts  most  strongly  agabist  the  pleader, 
the  inference  is  that  the  money  and  notes 
Invested  by  her  alleged  agent  were  hera, 
and,  if  hers,  presumptively  it  was  her  atat- 
Dtory  separate  eatate.  Steed  v.  Knowles, 
79  Ala.  446. 

The  alleged  fraudulent  deed  from  Pullen 
to  Mrs.  Mack^,  and  the  one  from  Mackey 
and  wile  to  Mrs.  Daniel,  are  stated  to  have 
been  executed  on  the  same  day,  January 
2S,  1882.  The  averment,  then,  that  J.  W. 
Daniel  had  knowledge  of  the  fraudulent 
character  of  the  deed  taken  from  Pullen 
to  Mrs.  Mackey  by  necessary  Implication 
charges  that  this  knowledge  was  acquired 
during  tbe  time  of  bis  agency,  and  within 
the  scope  of  bis  duty  and  power  as  trustee 
ol  his  wife's  separate  estate.  There  are 
eases  which  hold  to  the  doctrine  that 
knowledge  ol  a  material  fact  acquired  by 
v.780.no.6 — 17 


an  agent  In  a  former  transaction, compar- 
atively recent  In  point  of  time,  such  as  he 
Is  bound  to  commnnlcate.  If  present  In  hls- 
mlnd  and  memory  while  engagerl  In  a  sec- 
ond transaction,  shall  operate  as  con^ 
atmctive  notice  to  hia  principal  in  the  sec' 
ond  trauBaction.  2  Pom.  Eq.  Jur.  §  672. 
Bnt  there  Is  a  long  line  of  deciaions  in  thia 
state  which  adopt  the  rule  that  notice  to 
an  agent,  to  bind  his  principal,  must  have 
been  acquired  by  tbs  agent  during  tats  em- 
ployment, /.  0.,  while  he  Is  actually  en- 
gaged In  the  prosecution  of  his  duties  as 
agent,  uid  not  at  a  time  antecedent  to  the 
period  of  his  agency.  Wheeler  v.  McQuire, 
86  Ala.  898,  5  South.  Bep.  190;  McCormIck 
V.  Joseph,  83  Ala.  401,  8  South.  Bep.  796; 
Rdd  V.  Bank,  70  Ala.  199;  Pepper  v. 
Geonm,  51  Ala.  190;  Terrell  v.  Bank,  12 
Ala.»>2;  Mundine  v.  Pitts,  14  Ala.  84;  Lu- 
cas V.  Bank, 2  Stew.  (Ala.)  321.  This  prin- 
ciple Is  one  baaed  on  expediency  and  sound 
policy.  A  different  rale,  as  long  ago  sug- 
gested by  Lord  Hasdwksb,  "would  make 
purchasers*  and  mortgagee'  titles  depend 
altogether  on  the  memory  of  their  counsel- 
ora  and  agenta,  and  oblige  tfaem  to  apply 
to  persons  of  less  eminence  aa  counael,  aa 
not  being  so  llkdy  to  have  notice  at  former 
transactions."  In  other  words,  a  con- 
trary rule  would  render  it  hasardoua  for 
peraona  to  employ  efficient  agents,  of  broad 
knowledge  and  wide  experience,  and  force 
aelections  to  beconQned  to  men  of  Ignorance 
In  affairs,  and  with  narrow  or  no  expe- 
rience. 2  Pom.  Eq.  Jur.  §§  670,  671.  More- 
over, a  designing  agent  would  be  armed 
with  the  power  of  bringing  financial  ruin 
on  his  innocent  principal  by  the  Intention- 
al, or  even  fraudulent,  refasnl  to  communi- 
cate to  him  hlB  previously  acquired  knowl- 
edgeof  a  secret  equity  in  property  or  other 
latent  defect  of  title,  tbe  concealment  of 
which  was  dictated  by  the  agent's  greed 
in  earning hla  comnti88lona,orother  equal- 
ly sdflsh  end.  In  this  case,  the  knowledge 
of  the  husband  as  to  the  alleged  fraud 
mustbeeonstnictlvelylmpated  to  the  wife 
as  her  knowledge.  White  v.  King,  68  Ala. 
162;  Dunklin  v.Harvey.66  Ala.  177;  Wade, 
Notice,  §  679.  Under  these  principles  tbe 
court  erred  in  sustaining  the  second  as* 
slgnment  ol  the  second  demurrer. 

Tbe  decree  of  the  chancellor  is  reversed 
and  tbe  cause  is  remanded ,  that  a  decree 
may  be  rendered  on  the  demurrers  In  con- 
formity to  the  principles  annoanced  In  this 
oplnl(m. 

Blacebhkak  v.  State. 
(Suipreme  Court  of  Alabama.   Jan.  27,  1890.) 

HOMIOIDS— I:4STBTICnOKS. 

In  a  prosecation  for  murder,  it  is  not  error 
to  refuse  to  ohaim:  "If  the  witness  J.  fabricated 
a  falBebood  in  order  to  shield  his  owo  guilt,  that 
the  ]ury  may  look  to  that  in  ezplanatdon  of  the  ev- 
idence of  defendant,  and  then  may  acquit. " 

Appeal  from  circuit  court,  Dale  county; 
J.  M.  Caruichabl,  Judge. 
W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

80HBBviLLB,J.  Tbedefendant  was  con- 
victed of  murder  In  tbe  first  degree,  and 
was  sentenced  to  imprisonment  in  the  pen 
Itentiary  for  life.  One  Jenkins  testified  as 
a  witness  for  the  state ;  and  his  testimony 
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was  not  only  contradicted  In  several  par- 
tlcalars,  but  left  room  for  tbe  Inference 
tbat  be  may  bims^  hare  beat  Implicated 
In  the  olme  charged. 

The  Only  mllnE  of  theeonrt  to  wbteh  ez* 
ceptlon  Is  taken  Is  tbe  refusal  to  give  the 
following  charge,  requested  by  the  defend- 
ant :  "  If  tbe  witness  Jenkins  fabricated  a 
falsehood  Id  order  to  shield  bis  own  ffallt, 
tbat  the  Jury  may  look  to  that  in  explana- 
tion of  the  evidence  of  tbe  defendant,  and 
they  may  acqnlt."  Tbe  refusal  of  this 
charge  was  proper  on  senral  groonda ; 
(1)  It  was  argumentative  merely,  annoanc- 
ing  no  distinct  proposition  of  law ;  (2)  it 
was  miBleadlUK,  In  thelntlmadon  tbat  tbe 
defendant  ml^t  properly  be  acquitted  If 
Jenkins'  testimony  was  fabricated  and 
nntme,  without  regard  to  tbe  probatLve 
force  of  tbe  other  evidence  In  the  case; 
It  gave  undue  prominence  to  a  single  feat- 
ure of  the  evidence;  (4)  It  was  ambiguous 
In  meaning. 

The  record  is  free  from  any  disco  votible 
error,  and  the  Judgment  la  affirmed. 

Brbdbn  t.  State. 
(Supreme  Cowt  qf  Alabama.  Jan.  27,  1800.) 
CniiOKJX  Law — J drt — Skrvtck  or  VsinRB— 

8t*TUTB8— R«PB*L. 

1.  Under  Act  Ala.  Feb.  28,  1887,  %  3,  ^oh 
provides  that  '•no  act  passed  at  tlie  present  aes- 
slon  of  the  general  assembly  shall  be  repealed  or 
affected  in  soy  maimer  by  the  adoption  of  this 
Code, "  fCode  Ala.  1886, 1 4M8,1  which  presorlhee 
the  venire  to  bo  served  on  daendant,  la  modified 
by  Oie  act  of  February  28,  1887,  prescribing  the 
orffanisation  of  Juries  in  certain  counties,  tlunuli 
the  Code  did  not  go  into  effect  nnUl  Deoember26, 
1887. 

8.  Though  the  reoord  falls  to  ihowthat  a  copy 
of  the  venire  and  Indiotmeat  was  served  on  de~ 
fendant  as  ordered,  It  will  be  preemned  to  have 
been  done,  in  the  abemoe  of  objection  in  the  trial 
oourt. 

Appeal  from  drcnlt  court,  Lawrence 
coonl7 ;  H.  C.  Spbakg,  Judge. 

Indictment  against  Major  R.  Breden  for 
the  murder  ot  Philip  Terry.  From  the 
minute  entry  It  appeared  tbat,  "defendant 
being  In  open  court,  the  court  caused  the 
box  containing  the  names  of  the  Jurors  for 
the  county  to  be  brought  Into  tbe  court- 
room, and,  after  having  the  same  well 
Bbaken.tbe  presiding  Judge,  In  the  presence 
of  the  ddendant,  thm  and  there  publicly 
drew  from  said  box  the  names  at  fifty  Ju- 
rors, as  follows,  [stating  them,]  a  list  of 
which  was  Immediately  made  out  by  the 
clerk  of  tbe  court,  and  the  sheriff  ordered 
to  summon  the  said  fifty  Jurors  to  appear 
on  the  said  6th  day  of  November,  tbe  day 
set  for  the  trial  ot  this  cause;  aud  It  Is  or- 
dered by  tbe  court  that  said  fifty  Jurors 
so  drawn  and  ordered  summoned,  togeth- 
er with  tbe  panel  of  petit  Jurors  organised 
for  the  present  week  of  this  court,  shall 
constitute  the  renfrefrom  which  the  Jury 
to  try  this  cause  should  be  selected.  And 
It  appearing  that  tbe  defendant  Is  lu  act- 
ual confinement  In  tbe  county  Jail,  It  Is 
ordered  by  the  court  that  the  sheriff  shall 
serve  a  copy  of  the  special  jury,  drawn 
aud  orderM  eummoned  to  t^  said  case, 
t<^eetber  with  a  copy  of  the  Jnron  organ- 
ised for  the  present  week  ot  thU  eonrt,  to- 
gether with  a  copy  of  the  Indictment,  up- 


on the  defendant  In  peiaon,  one  entire  day 
before  tbe  said  €th  day  ol  November,  tbe 
day  set  for  tbe  trial. "  There  Is  no  bill  of 
excMitions  In  tbe  transcript. 

W.  p.  Cbttwoodt  for  appellant.  IF.  L. 
Martta,  At^.  Gen.,  for  the  State. 

SOMXBTII/X.E,  J.  This  is  a  capital  case, 
being  an  Indictment  for  murder.  The  Jury 
was  organised  under  tbe  act  of  February 
28. 1887.  (Acts  1886-87,  p.  151,)  which  Is  ap- 
plicable to  the  county  of  Lawrence.  The 
trial  of  the  delMidant  was  set  for  the  week 
during  which  tbe  order  was  made,  and 
not  for  a  week  subsequent.  Such  b^i^the 
case,  section  10  of  this  statute  requires 
that  the  presiding  Judge  shall,  in  open 
court,  draw  from  the  box  containing  the 
names  "not  less  than  26  nor  more  than 
BO  of  said  names  for  each  capital  case, "  a 
list  of  which  tbe  clerk  is  required  to  make 
oat,  and  the  staerlfl  la  thereupon  required 
to  summon  them.  Itla  provided  that  "tiie 
names  of  the  Jurors  so  drawn,  together 
with  the  panel  of  petit  Jurors  organised  for 
tbe  week,  shall  constitute  tbe  renirs  from 
which  the  Juries  to  try  said  capital  case 
or  cases  shall  be  selected."  There  is  a 
proviso  to  the  section  which  doea  not 
affect  this  case. 

1.  Tbe  order  and  proceedings  ot  the 
court  In  regard  to  tbe  organisation  ot  the 
Juty  substantially  conform  to  the  require- 
ments of  this  i^tatnte.  Goley  v.  State,  85 
Ala.  838,  6  South.  Rep.  167;  Uorrlson  v. 
State,  84  Ala.  405,  4  South.  Rep.  402. 

2.  The  order  given  as  to  the  service  of 
the  venire  on  the  defendant  was  equally 
free  from  objection.  It  was  that  "the 
sheriff  shall  serve  a  copy  of  thespeclal  Jury 
drawn  [by  the  Judge]  and  ordered  [to  be] 
summoned  to  try  said  case,  togetfaerwlth 
a  copy  of  tbe  Jurors  organised  for  the  pre»- 
ent  week  of  tbe  court, "  Including  also  a 
copy  ot  the  indictment.  This  embraced 
tbe  persons  from  whom  the  defendant  waa 
required  to  select  his  Jaiy,  and  neoenatlty 
constituted  the  list,  to  theaerrtcectf  which 
be  was  entitied  In  order  to  enable  him  in- 
telllgentiy  to  make  such  selection. 

3.  Section  4449  of  the  Ck>de  ol  1886,  which 
describes  the  ventre  required  to  be  served 
on  the  defendant  as  "a  list  of  tiie  Jurors 
summoned  for  bls  trial.  Including  theregru- 
lar  Jury  summoned  for  tbe  week  in  which 
his  case  Is  set  for  trial, "  must  be  consid- 
ered as  modified  by  tiie  abov»«lted  act  of 
February  28,  1887,  so  far  as  concerns  the 
counties  to  which  the  latter  act  Is  applica- 
ble. Tbe  Code,  it  Is  true,  went  into  effect 
on  December  26,  1887,  a  later  day  than  the 
act  In  quefltion ;  but  the  act  Is  made  oper- 
ative as  a  law  of  superior  force  by  section 
2  of  tbe  act  of  February  28,  1887.  adopting 
the  Code,  which  section  provides  as  fol- 
lows: "No  act  passed  at  the  present  sea- 
son of  the  general  assembly  shall  be  re- 
peated or  affected  in  any  manner  by  the 
adoption  ot  this  Code. " 

4.  The  record  falls  to  show  affirmatively 
that  a  copy  of  tbe  venire  aud  Indictment 
was  served  on  tbe  defendant  by  tfaesheriff, 
as  ordered.  But,  in  tbe  absence  of  any 
objection  In  tbe  trial  court,  based  on  this 
alleged  defect,  we  wHI  presume  tbat  the 
sheriff  discharged  his  duty  by  serving  these 
papers  In  due  time,  in  obedioice  to  the  or* 
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der  of  the  court.  Splcer  State,  69  Ala. 
159;  Paris  v.  State,  36  Ala.  232;  Staeltou  t. 
State, 7S  Ala.6;  Clarke  v.State,78  Ala.474; 
and  other  cans  dted  on  brief  ot  attorney 
general. 

We  diecoTer  no  error  In  tlie  record,  and 
tUe  Jndsment  1b  affirmed. 


Fbbstwood  et  Ml.  T.  State. 
(Svpnme  Oimrttif  AUOtama.  Aa.  sr,  1800.) 

iHTOXiaATniO  LiqVOBS— FatnOBITIOM— FOWBBS  ow 

CoDiiTT  OomoBBiomBS. 
Under  Acts  Ala.  1880-81.  p.  148,  ^ioh  pro. 
Ubits  file  lale  of  lianor  In  ^beat  number  two, 
known  as  'Pairfleld  Beat,*  in  Coringttm  oonnt?, " 
an  order  ctf  the  oonunissioners'conrtof  theooan^, 
cboBging  the  bonndarieB  of  tiie  beat  so  as  to  aod 
a  portion  of  It  to  «a  edjoUilBC  beat,  does  not  an- 
tiurin  tiie  sale  ot  liqnar  in  mat  portion. 

Appeal  from  circalt  court,  CoTlngton 
county;  John  P.  Hubbard,  Judare. 

Indictment  against  James  A.Preetwood 
And  Norman  McIntoBh  for  unlawfully  sell- 
ing  aplritnous  liquors.  Defendants  were 
couTleted,  and  appealed. 

W,  h,  Martin^  Atty.  Gen.,  for  the  State. 

SoHKSTfLLS.  J.  Tbe  act  of  February  28, 
1881,  (Acts  1880-81,  p.  148.)  prohibits  the 
sale,  frying  away,  or  otherwise  disposing 
of  any  kind  of  spirituous,  tIuoub.  or  malt 
liquors  In  "beat  number  two,  known  as 
'Fairfield  Beat,'  in  Covington  county.** 
The  effect  waa  to  establish  prohibition  as 
the  law  of  the  beat,  with  the  boundaries 
and  area  as  it  was  then  constituted.  If 
tiie  act  had  declared  the  boundaries  ol  tbe 
beat  it  would  not  have  been  more  definite 
or  fixed  in  Its  operation  as  a  rule  ot  cirlt 
conduct.  Tbe  description  was  certain,  he- 
cause  perfectly  capable  of  being  rendered 
certain  by  record  eTidence. 

It  necessarily  follows  that  the  commis- 
donera*  court  bad  no  right  to  suspend,  or 
limit  the  operation  of  the  law  by  narrow* 
Ing  the  area  of  the  beat.  If  so,  they  might 
entirely  repeal  It,  within  their  mere  dlscre* 
tlon,  by  abolishing  the  beat.  The  only 
power  that  could  repeal  or  suspend  the 
law  waa  the  one  by  which  It  had  been  es- 
tablished, —  the  general  assembly,  —  In 
which  alone  la  vested  the  constitutional 
authority  to  make  and  unmake  laws. 
Aahurst  v.  State,  79  Ala.  376;  Const.  Ala. 
18^.  art.  1,  $22. 

The  conviction,  under  the  facta  stated  In 
tbe  record,  was  proper,  and  tbe  rullnga  of 
the  court  were  free  from  error. 

Afilnned. 


DoTsoN  r.  Statk. 

(Supreme  Court  of  Alabama.   Jan.  37,  ISM.) 

GBncniAi.  IiAW— CoirrBSStoif  s— FOboibt— Instbdo- 
noN— Omahization  or  OBAin>  Jdbt. 

1.  A  statement  by  the  officer  who  arrested  de- 
fendant for  targery,  made  to  him :  "I  have  known 
Ton  a  longtime,  and  will  help  you  all  I  oan;  and, 
If  yoa  say  you  did  not  forge  that  paper,  I'll  see 
M.,  and  get  him  to  oomprnnise  it  with  yoa.  If 
Toa  did  do  it  it  might  be  best  for  you  to  siqr  so: 
ont,  if  yoa  did  not,  stick  to  It  that  yon  did  not  ** 
—is  not  BoiBcient  to  render  a  confession  made  by 
defendant  to  the  oOoee  inadmissible. 

2l  On  a  teial  ftir  fttrgeiy  the  defendant  vs- 
qneated  tiie  foUowlngfOt^iVw:  "(1)  U  1ib«]nqr 


believe  from  the  evidenoe  that  the  writing  oftored 
in  erldenee  is  so  Imperfect  and  obscore  mat  It  ia 
nnintelllglble  without  reference  to  extarlntio 
facts,  they  should  find  defendant  not  gailty;  (3) 
If  the  jorr  believe  from  the  evidenoe  that  proof 
outside  ox  the  writing  was  ueoeesary  to  enlaln 
it,  thery  should  find  defendant  not  gollty.  and 
"(8)  if  the  lary  believe  that  the  facta  uocioaiaCT 
to  explain  the  written  Instrument  are  not  averred 
In  the  indictnient,  and  it  ia  necessary  to  reseat  to 
these  facts  to  explain  said  writing,  then  they 
should  find  defendant  not  guilty."  Held,  thu 
th^  involved  the  interjffetation  of  a  vapee  writ- 
ing by  the  jury,  and  were  properly  refected. 

9.  Thotigh  uie  record  falls  to  show  that  any 
memlwr  of  me  grand  Jury  was  appointed  fmman 
by  the  Jndge,  yet,  if  uie  indiotment  was  returned 
indorsed  "A  true  bill, "  and  signed  by  one  of  the 
grand  ]ury,  styling  himself  "Foreman  of  the  grand 
jury, "  he  will  be  presumed  to  liave  been  ^ipolnt- 
ed  by  the  Judge. 

i.  In  su(£  a  case,  the  qtnation  camiot  be 
raised  in  the  lamellate  court  wbm  no  ol^eotlon 
waa  made  ia  the  trial  court. 

Appeal  from  city  court  of  Decatur;  W. 
H.  Simpson,  Judge. 

Indictment  against  John  Dotson  tor 
forgery.  One  of  the  witnesses,  the  police 
officer  by  whom  defendant  was  arrested, 
testified  that  be  said  to  defendant,  while 
locking  him  up  In  tbe  jail:  "John,  I  have 
known  you  a  long  time,  and  will  help  yon 
all  I  can ;  and,  If  you  aay  that  you  did  not 
forge  that  paper.  I'll  see  Mr.  Morx,  and 
get  hlmto  compromlaeltwith  yon.  If  yoa 
did  do  it.  It  might  be  beet  for  you  to  say 
so;  but.  If  yon  did  not,  stick  to  tt  that 
you  did  not."  The  witness  further  testi- 
fied "that  he  made  no  promise  except  as 
above  stated,  and  did  not  threaten  do* 
fendant  in  any  way,  and  that  defendant 
then  said  he  forged  the  paper,  and  that 
be  wanted  to  fix  it  up."  The  court  re- 
fuaed  defeudunt'a  request  to  charge  that 
**  (1)  If  the  Jury  believe  from  the  evidence 
that  tbe  writing  offered  In  evidence  Is  so 
lm[)eriect  and  obscure  that  it  la  unintelli- 
gible witiioat  r^erence  to  extrinsic  facta, 
they  should  find  defendant  not  gidlty ;  (2) 
If  the  Jury  believe  from  the  evlaence  that 
proof  outside  of  tbe  writing  waa  neces- 
sary to  explain  It,  they  should  find  defend- 
ant not  guilty;  (8)  If  the  Jury  believe  tbat 
the  facts  necessary  to  explain  the  written 
Instrument  are  not  aveired  In  tbe  Indict- 
ment, and  It  Is  necessaiy  to  resort  to  these 
facts  to  explain  said  writing,  then  they 
should  find  defendant  not  guilty;  (4)  u 
the  jury  brieve  tbe  evidence,  they  must 
find  the  detenduit  not  ggllty."  Defend- 
ant was  convicted,  and  appealed. 

Wert  A  SpeakOf  tor  appellant.  W,  L. 
Martbi,  Atty,  Gen.,  for  tbe  State. 

Stonr,  C.  J.  The  question  of  tbe  admis- 
sibility of  defendant's  contesslona  aa  evl< 
deuce  against  blm  Is  not  dlatlngulahable 
In  principle  from  the  same  question  consid- 
ered and  decided  In  Dodsanv.State.86Ala. 
60,53outh.Rep.485.  InthatcaBe.fullowtng 
our  former  rulings,  we  held  the  confessions 
admissible.  We  might  possibly  go  further  In 
this  case,  and  bold  tbat,  if  any  inducement 
was  held  out,  it  was  that  the  d^endant 
Bhouldnotconfess.  The  Inducement  ottered 
waa  In  substance,  that  it  defendant  was 
not  guilty  he  (tbe  witness)  wonld  intercede 
for  mm,  and  thought  he  could  bringabout 
a  settlement  ot  the  difficulty*  but,  it  he 
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denied  his  $;aI1t,  to  stick  to  it.  There  la 
nothing  in  this  ob]ection. 

The  first  three  char^  asked  for  defend- 
ant were  severally  faulty.  Each  invoked 
an  Interpretation  of  paper  writings  by  the 
Jnry ;  and  for  that  reason,  it  lor  no  other, 
each  was  properly  refused.  8  Brick.  Hlg. 
p.  107,  §  4.  There  was  certainly  enough 
criminating  testimony  to  authorize  the 
submission  of  the  case,  to  the  lary.  The 
chaise  on  the  effect  of  the  testimony  was 
rightly  refused. 

In  the  organization  of  the  grand  Jury,  of 
35  persons,  the  record  falls  to  Inform  us 
that  the  trial  Judge  appointed  any  one  of 
them  to  be  foreman  of  the  body.  Code 
1886,  §  43S7.  The  indictment  was  returned 
by  tiie  grand  Jury  into  court,  having  upon 
It  the  Indorsement,  "A  true  bill,"  signed  by 
one  of  the  members,  styling  btmseU  "  Fore- 
man of  the  Grand  Jnry. "  The  record  falls 
to  state  that  this  question  was  raised  in 
the  court  below.  Probably,  the  proper 
method  of  raiting  sDch  question  would  be 
by  motion  in  the  eoart  below  to  quash  the 
indictment,  or  to  strike  it  from  the  file, 
and  this  before  plea  to  the  merits.  To 
quash  it,  under  such  circumstances,  would 
delay  or  embarrass  the  progress  of  the 
prosecution  much  less  than  a  ruling  sus- 
taining the  motion,  tt  made  in  this  court. 
Code  1886,  §  4m. 

The  Indictment  was  returned  into  court 
by  the  grand  Jury  so  oi^aniced,  had  on  it 
the  proper  Indorsement,  "A  true  bill," 
signed  by  one  of  the  body,  styling  himself 
"Foreman of theGrnnd  Jury;''aod  in  that 
condition  It  was  handed  to  and  Inspected 
by  the  Judge  presiding,  who  a  few  days 
prnyiously  had  onsantzed  the  body.  Can 
it  be  supposed  that  an  official  function  as 
important  as  that  of  indorsing  and  sign- 
ing the  grand  Jury's  finding  would  pass 
the  eve  of  the  presiding  Judge  unnoticed 
and  unrebuked?  In  Floyd  v.  State.  30 
Ala.  511.  the  record  sent  up  to  this  court 
tailed  to  disclose  that  any  of  the  grand 
Jurors  by  whom  theindtctmraitwas  found, 
except  the  foreman,  had  been  sworn  as 
Buch.  Tblscourts^d:  "The objection  that 
It  does  not  appear  from  the  record  that 
any  of  the  grand  Jury  besides  the  foreman 
wa  B  sworn  comes  too  late  when  made  for 
the  first  time  in  this  court."  In  support 
of  that  principle,  section  8591  of  the  Code 
of  1852  was  cited.  That  section,  without 
change  that  affects  this  case,  is  section  4446 
of  the  Code  of  1886,  and  has  never  been  Im- 
paired Birvx  its  enactment.  This  cam  was 
followed  in  Boe  State,82Ala.^,8Soutb. 
Bep.  2,  and  in  Harrington  v.  State,  88  Ala. 
9,  8  South.  Bep.  426.  There  is  nothing  In 
this  objection. 

Affirmed. 


Collins  t.  Sta.tb. 

{Supreme  Court  of  Alatama.  Jan.  37, 1890.) 

CoNSTiTunoNAi,  Latt—Tkui.  bt  Jubt. 

L  Acts  Ala.  1888-89,  p.  601,  whloh  confers  on 
the  oonnty  court  of  Barbour  oounty  jnrisdiction  of 
all  mtademeanors  committed  in  mat  oounty,  ai^ 
^Tovides  that  the  3>etit  juries  "shall  consist  of  two 
panels,  of  eifd^t  men  each,  and  shall  be  aelected 
SB  herein  provided, "  and  adopts  the  general  Jury 
law,  '^except  as  moolfled  or  repealed  oy  this  act," 
eimfen  on  the  ooun^  court  power  to  tzy  mlsde- 


meanori  on  u  Indietment  hy  a  fuzy  of  only  eig^t 
JiXBa. 

9.  Const  Ala.  1875,  art.  1,  SS  7,  IS,  which  pro- 
vide that  "the  right  of  trial  byjuirshall  remain 
inviolate, "  and  that  in  all  proseoutions  by  Indict- 
ment the  aoooaed  shall  have  "a  speedy  public  trial, 
by  on  impartial  Jury"  of  tiie  oonnty  or  dlstaict  \a 
which  the  offense  was  committed,  coDtemplates  a 
common-law  jury  of  twelve  men,  and  a  statata 
prescribing  that  a  Jory  Ibr  the  trial  of  a  misde- 
meanor on  an  iudictanent  shall  oonsist  of  eiglit 
men  ia  unoonstitutlonBl. 

8.  The  act  oonferrinc  Jurisdlottom  to  try  nls- 
demeaoOTB  on  indictment  without  a  oonstitatiaiiaL 
provision  for  a  trial  by  Jury,  la  roSA. 

Appeal  from  coonty  court,  Barboar 
county;  A.  H.  Alston,  Judge. 

H.  D.  Clayton,  A.  H.Merrill,  W.  C.  SwtLn- 
BOD,  and  Q.  L.  Comer,  for  appellant.  W. 
L.  MarUa,  Atty.  Qen.,  for  the  State. 

SosfBBViLLE,  J.  The  controlling  point 
of  contention  In  the  present  case  Is  the  al- 
leged unconstitutionality  of  the  act  ap- 
proved February  20, 1889,  entitled  "An  act 
to  regulate  the  trials  of  misdemeanors  In 
Barbour  county.**  Acts  1888-89,  pp.  501- 
606.  This  statute  confers  on  the  county 
court  of  Barbour  county  jurisdiction  of 
all  misdemeanors  committed  In  that  coun- 
ty, and  provides  for  the  transfer  to  that 
tribunal  of  all  indictments  pending  and  un- 
tried In  the  circuit  court  on  the  day  of  ad- 
journment of  any  term,  and  r^rnlates  In 
detail  the  procedure  authorised  to  b« 
adopted  on  such  trials.  The  vital  objec- 
tion urged  to  the  act  is  that  It  expressly 
provides  for  the  trial  of  such  cases  by  a 
Jury  of  only  elgbt  persons,  Instead  of 
twelve,  and  authorizes  an  appeal  upon 
conviction  directly  to  the  supreme  court 
only,  thus  depriving  the  defendant  of  bis 
constitutional  right  of  trial  by  Jury.  The 
constitution  of  Alabamadeclaresthat  "the 
right  of  trial  by  Jury  shall  remain  invio- 
late, "  and  in  all  prosecutions  by  indictment 
that  tbe accused  shall  have  "a  speedy  pub- 
lic trial, by  an  Impartial  Jury"  of  thecoun- 
ty  ordtotrict  in  which  the  offense  was  com- 
mitted. Const.  1875,  art.  1,  §§  7,12.  It  does 
not  admit  of  controversy  that  the  Jury 
contemplated  by  these  clauses  of  the  con- 
stitution is  a  common-law  Jury  of  twelve 
men,  and  that  a  Jury  constituted  of  a  less 
number  than  this  Is  not  a  constitutional 
Jury.  Iron  Co  v.  Cahaniss,  87  Ala.  328,  6 
South.  Bep.  300;  Cooley,  Const.  Llm.  (5th 
£d.)391;  Sedg.  St.  &  Const.  Law,  (2d  £d. 
Pom.)493,and  note;  Steamboat  Co.  v.  Bob- 
erts,48  Amer.Dec.  178, 193,no  te ;  Wynehamer 
T.  People.  13  H.  Y.  878;  Work  v.  State.  3 
Ohio  St.  296;  Vaughn  v.  Scade,  80  Mo. 600; 
State  V.  Kaufman,  1  Crim.  Law  Mag.  57, 
note  61. 

There  are  cases,  it  Is  true,  where  the  gen- 
eral assembly  is  constitutionally  author- 
ised to  dispense  with  a  grand  Jury,  and  to 
authorize  by  law  the  prosecution  of  cer- 
tain misdemeanors  before  Justices  of  the 
peace  and  other  Inferior  courts.  Const. 
1875,  art.  1,  §  9.  And  in  such  case,  the  stat- 
ute authorizing  the  vaiver  of  jui7  trial  by 
the  defendant,  after  transfer  of  an  Indict- 
ment for  misdemeanor  to  aninferiorcourt, 
has  been  held  to  be  free  from  constitu- 
tional objection.  Connelly  t.  State, 60  Ala. 
89.  So,  where  a  right  of  appeal  Is  secured 
to  a  higher  coart.wttiiarigtatol  trial  there 
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bya  common-lawjury,  the  right  may  eren 
tbus  be  practtcally  preBerved.  Sedg.  St.  ft 
Const.  Law,  (Pnm.  2d  Ed.)  491.  Tbii  case 
tails  within  none  of  these  exceptlonB  or 
modlficatlonB  of  the  general  nilenndOTdls- 
cnssioD. 

A  close  Inspection  o!  the  statute  under 
eonalderatlon  leaTea  no  dunbt  as  to  what 
vas  the  ledslatlTe  Intmt  as  to  the  com- 
position of  tfaeonlyktndotlnryanUiortied 
to  be  oi^anlsed  under  its  proTisioos.  It 
Is  a  Jnry  of  d^t  persnns,  and  none  other. 
It  is  declared  that,  a  Jarr  Is  demauded, 
the  court  shall  make  an  entry  thereof  on 
tbe  record,  and  proceed  as  berda  pro- 
Tided  ; "  meaning  thereby  In  the  mode  pre- 
scribed by  the  act.  Actsl8H8-H9,p.602,  S6. 
It  is  thereupon  provided  that  the  petit 
Juries  "shall  conBlst  of  two  panels,  of  eight 
men  each,  and  shall  be  selected  as  herein 
provided,"  but  may  be  impaneled  under 
the  f^eral  law.  So  the  authority  to  or- 
der special  venires,  and  select  tales  Jurors, 
under  the  general  Jury  law  as  It  stands  in 
theCode,  iscoupled  with  the  limitation,"  ex- 
cept as  modified  by  this  act. "  Page  607,  $ 
2i.  And  again,  the  goaeral  Jnry  law  is  de* 
dared  applicable,  "except  as  modified  or 
repealed  by  this  act. "  A  guarded  caution 
is  thus  manileet  that  the  authority  of  the 
county  court  to  organise  juries  shall  be 
limited  to  Juriescomposedotelghtpersons. 
The  Intention  to  exclude  the  power  to  in- 
crease the  number  to  twdve  is  as  clear  as 
langaagecan  make  it,  short  nf  express  pro- 
hibition. Bynecessaty  Implication,  weare 
driven  to  the  conclusion  that  tbe  Jorisdic- 
tioD  attempted  to  be  rested  In  this  court 
embraced  the  power  to  organize  but  one 
sort  of  Jury,  and  that  Is  ajury  of  eight  men. 
This  feature  of  the  law.  under  the  author* 
Ities  cited  abore,  is  palpably  unconstitu- 
tional. 

striking  out  the  section  authorising  the 
organization  of  these  imperiect  Juries  as 
void,  and  we  havean  act  authorising  the 
trial  ofadefendantonan  indictment,  with- 
out providing  for  a  trial  by  Jury  in  any 
niode,eltherdirectly  by  the  court  on  which 
Jurisdiction  is  conferred,  or  by  appeal  to 
anotiier  tribnnal  In  which  tbe  right  is  se- 
cured. Ttala  was  not  the  legislative  Inten- 
tion, and, If  it  were,theact  Isrepugnatit  to 
the  clauses  In  the  declaration  of  rights 
above  cited,  which  provide  for  a  Jury  trial 
by  twelvemniinall  prosecutlonsby indict- 
ment, and  the  purpose  of  which  was  to 
preserve  the  right  Inviolate.  In  this  view 
of  tbecase.  underthe  authorities,  thewhole 
act  must  tall.  Railroad  Co.  v.  Morris,  65 
Ala.  196;  Powell  State,  69  Ala.  18; 
Stewart  v.  Commissioners,  82  Ala.  209,  2 
South.  Rep.  270;  Allen  v.  Louisiana.  103 
n.  8.  80;  Ex  parte  Ronndtree,  51  Ala.  42; 
Elsbenry  t.  Seay,  88  Ala.  614, 8  8.  W.  Rep. 
80i. 

The  Judgmrat  must  be  reversed.  We 
cannot  remand  the  cause  to  the  county 
court,  because  tbe  statute  above  discussed, 
purporting  to  give  that  tribunal  Jurisdic- 
tion, is  void  and  inoperative,  and  confers 
nojurisdictlon.  Wedo  notdedde  theques- 
tion  whether  the  cause  hasorfaasnot  been 
dlBcontlntted  in  the  circuit  court  by  the  at- 
tempted removal  therefrom,  but  leave  this 
an  open  Inquliy.  Elx  parte  Rivers,  40  Ala. 
712. 


Zjktoh  t.  State. 
iSupnme  Cowt  of  Alabama.  Jan.  97,  1890.) 

MlSOaSHATIOM  — IWDICTltaMT— EviPMrCS— KSQBO. 

1.  An  indlotment  vbidh  avers  that  *B.,  a  n»- 
BIO  man,  and  U,  [d^tedantj  a  white  -womsa, 
old  tntenoairy  or  live  In  adoitery  or  fornloatian 

with  caoh  othw,"  ■ufflolently  charges  the  crime 
of  misoegenatioii. 

2.  In  a  prosecution  for  mlso^eoation,  it  is  not 
mar  to  allow  the  state  tomalraivofert  to  the  Jnxy 
<tf  the  person  charged  In  the  Indictment  to  be  the 
paramour  of  defendant,  in  order  that  they  may 
determine  Ma  oolcor  by  inspection. 

S.  Under  Code  Ala.  1880.  S  ol.  6,  which 
ntakes  the  term  "negro"  to  include  the  term  "mu- 
latto,"  a  oonviction  on  an  indictment  chaining 
oohabitatiiRi  with  a  negro  is  supported  by  proof 
of  oobabltation  with  a  mulatto. 

4.  Proof  of  thepartteslivingtf^therln  adul- 
tery for  a  idngle  day  with  the  intention  to  con- 
tinue the  reianon  is  siiOlolent,  and  it  is  not  neo- 
eesary  to  establish  any  agreement  or  understand- 
ing between  them  thai  sexual  interoourse  should 
oontinuB. 

8.  The  state  cannot  attack  the  character  for 
ohaatlty     fbmale  defendant. 

Aiq;>eal  from  drcntt  court.  Pike  county; 
John  P.  Hubbard,  .fudge. 

Kadlctment  against  Martha  Linton. 
The  Indictment  chai^red  "that  John  Blue, 
a  negro  man,  and  Martha  Linton,  a  white 
woman,  did  Intermarry,  or  live  In  adultery 
or  fornication  with  each  other,  against  the 
peace, "  etc.  The  court  refused  to  give  the 
following  charges  requested  by  delMidant: 
**<1)  If  the  Jnry  believe  the  evidence,  they 
must  find  Ine  defendant  not  guilty  of  felo- 
nious adultery,  as  charged  in  tlie  indict- 
ment. (2)  In  adultery  cases  it  Is  permis- 
sible for  the  state  to  show  that  the  female 
defendant  Is  a  lewd  woman;  that  her  char^ 
acter  for  chastity  is  bad.  (8)  If  the  JoiT 
bdleve  the  evidence,  th^  must  And  the  ds* 
fendant  not  guilty.  (4)  If  the  evidence 
leaves  in  the  mind  of  the  Jnry  a  doubt 
whether  John  Bloels  a  negro  ora  mulatto, 
they  must  find  the  d^endant  not  guilty. 
(5)  The  evidence  must  not  only  show  be- 
yond a  reasonable  doubt  that  John  Bine 
and  the  defendant  had  sexual  Intercourse 
vritfa  each  othw,  but  also  that  there  was 
an  agreemebt  between  than  to  keep  up  or 
continue  such  Intercourse.  (6)  If  the  cir- 
cumstances in  evidence  conduce  as  strongly 
to  show  that  the  act  of  sexual  intercourse 
was  committed  with  Oeuige  Blue  as  with 
John,  and  the  Jury  have  a  doubt  as  to 
which,  it  is  their  duty  to  acquit;  or,  unless 
the  Jury  are  satined  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  sexual 
intercourse,  wlthan  uieemmttocontlnue. 
wascommitted  with  John  Bine,  they  must 
acquit.  (7)  The  state  must  prove  be- 
yond a  reasonable  doubt  that  John  Blue 
is  a  negro ;  and.  If  the  evidence  shows  that 
be  is  a  mulatto,  then  tbe  defendant  is  not 
guilty.  (8)  It  isnotaufiicient  to  convict  to 
show  that  tbe  driendant  had  one  act  of  sex- 
ual intercourse  with  John  Blue  without 
more,  but  the  evidence  must  show  beyonda 
ressonahle  doubt  that  there  was  an  agree- 
ment between  the  two  tocontinae  that  il- 
licit relation.  (9)  It  Is  competent  for  tbe 
Jurj  to  look  to  the  tact,  if  it  be  proved,  that 
tbe  d^endant  was  at  the  housewhlcb  was 
tbe  home  of  two  men,  one  of  whom  (John 
Blue)  was  married;  and  if  they  have  a 
doabtastowbich  one  of  the  two  the  def  end- 
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ant  had  aexual  Intercoume  with.  It  wltb 
either,  thea  they  must  acqnlt  her. " 

W.  L.  3£urtln,  Atty.  Gen.,  for  the  State. 

MgClblla.n,  J.  The  indlctme&t  In  this 
case  suffitdmlOy  charges  the  crime  of  mis- 
cegenation agraioat  the  appellant,  a  white 
woman,  and  John  Blue,  a  negro  man. 
Pace  V.  State,  6»  Ala.  231 ;  Code.  §  4189. 

There  was  no  error  In  allowing  theBtate 
to  make  protert  of  the  person  of  John  Blue 
to  the  jury,  In  order  that  they  might  de- 
termine by  inspection  whether  he  was  a 
n^rro,ascharged  Inthe  indictment.  There 
had  beea  a  severance  in  the  trials  of  the  ap- 
pellant and  Bltie,fuid  evidence  of  this  char- 
acter Is  cearly  competent  to  show  sex, 
(■White  V.  State,  74  Ala.  31;)  age,  (State 
T.  Arnold,  18  Ired.  184;)  personal  resem- 
blance, (State  V.  Woodruff,  67  N .  C.  89 ;  State 
V.  Britt,  78  N.  C.  489;)  color  and  race, 
(Garvin  v.  State,  52  Miss.  207;  Gentry  v. 
McMlnniB,3I)aiia,385;)  and  manyllkefacts 
In  r^ard  to  Hie  penaonallty  of  the  defend- 
ant hbnsdf,  or  of  any  other  Indlvfdnal  In- 
volved In  the  issue,  (Whart.  Crlm.  £v.  § 
811  et  seq.) 

Clause  5,S  2,  of  theCode,deflnee  the  terms 
"negro"  and  " mulatto, "  when  and  as  used 
in  the  Code,  and  mabes  the  former  Include 
the  latter,  and  the  latter  to  mean  "  a  per- 
son of  mixed  blood,  descended  on  the  part 
of  the  father  or  mother  from  negro  ances- 
tors to  the  third  genoratiou  Inclnelve. 
though  one  ancestor  of  each  generation 
may  have  been  a  white  person."  Inter- 
preted In  the  light  of  these  definitions,  sec- 
tion 4018,  for  a  violation  of  which  the  ap- 
pellant was  convicted,  may  be  read  as  if 
the  words,  **or  the  descendants  of  any 
negro,"  etc.,  to  the  word  "intermarry," 
were  omitted,  since  the  preceding  word, 
"negto,"  embraces  all  desceoidante  of  a 
negro  to  the  third  generation,  though  one 
ajicestor  of  each  generation  be  a  white 
person.  And  a  conviction  had  on  proof 
that  one  of  the  parties  was  a  mulatto 
would  not  be  bad  for  variance,  since  "mu- 
latto" and  "negro"  are  interchangeable 
terms  throughout  this  body  of  laws.  The 
contention  of  appellant,  that  shecould  not 
be  convicted  of  the  felonious  grade  of  the 
offense  charged.  If  it  appeared  that  her 
paramour  was  a  mulatto,  the  Indictment 
charging  cohabitation  with  a  negro,  pro- 
ceeded, doubtless,  on  the  meaning  of  those 
terms,  unaffected  by  the  statute  to  which 
we  have  referred ;  that  Is,  that  a  negro, 
generically  considered,  Is  a  descendant  of 
the  whole  blood  from  the  black,  wooly- 
beaded  race  of  southern  Africa,  ( Felix  r. 
State.  18  Ala.  726,)  and  that  a  mulatto  Is 
of  the  half-blood, — "a  person  who  is  the 
offspring  of  a  negress  by  a  white  man.  or 
of  a  white  woman  by  a  negro, "  (Tbnrman 
T.  State,  1$  Ala.  278.)  Upon  whatever 
gronnd  the  contention  was  predicated.  It  Is 
untenable,  and  the  charges  of  the  primary 
court,  to  the  effect  that  conviction  of  a  fel- 
ony eonld  be  had  if  the  man  were  shown 
to  be  a  mulatto,  as  well  as  its  refusals  of 
charges  requested  which  asserted  or  were 
based  on  the  contrary  proposition,  were 
free  from  error.  , 

The  charges  requested  by  the  defendant, 
to  the  effect  that  there  could  not  tie  a  ver- 
dict of  guilty  unless  the  Jury  sbonld  And 


there  was** an  agreemait**or''nnd6rBtand- 
Ing"  between  the  parties  that  sexual  Inter- 
coarseshould  continue,  palpably  tended  to 
mislead  thejurylntoabelief  that,  although 
the  parties  for  a  given  lime  (a  single  day 
it  mc^  be)  lived  together  In  adultery,  in- 
tending to  continue  that  relation, yet  thej 
could  not  be  convicted  unless  this  inten- 
tion to  BO  continue  was  evidenced  by  an 
agreement — a  compact— to  that  effect,  and 
notwithstanding  the  circumstances  might 
have  clearly  Indicated  such  intention,  aside 
and  apart  from  any  agreement.  The 
charges  were  properly  reused.  Hall  t. 
State,  S8  Ala.  468;  Smith  t.  State,  89  Ala. 
654. 

Charge  No.  4  asked  by  the  defendant,  and 
refused,  was  purely  an  argument,  based 
on  the  fallureof  the  state  to  ahowthat  the 
character  of  thedefendant  forchastlty  was 
bad.  Moreover,  the  charge  was  affirma- 
tively bad.  On  the  trial  of  the  female  de- 
fendant (and  she  alone  was  on  trial  here) 
tt  Is  not  competent  forthe  state  to  attack 
her  charactOT  for  chastity.  Blaekman  t. 
State,  86  Ala.  295. 

The  remaining  requests  for  Instructfons 
base  d^endant's  right  to  an  acquittal 
upon  the  Jury's  having  a  doubt — wnether 
reasonable  or  not  is  not  hypothesised — 
as  to  whether  she  lived  In  adultery  wltb 
John  Blue,  as  charged,  or  with  another 
named  person.  Thar  reffnsal  was  mani- 
festly proper.  Hnmbree  v.  State,  81  Ala. 
67,  1  South.  Rep.  648;  Jones  v.  State.  79 
Ala.  23. 

We  dlscovw  no  error  In  the  record  and 
the  Judgment  o!  the  circuit  court  of  FIke  is 

affirmed. 

WlNSLOW  T.  JONSS  et  sL 

(Supreme  Court  of  Alabama.  Feb.  1, 18B0.) 

ChaTTXL  MORTGIOBB— ALTIXinoir  BT  CONSBNT. 

TTDderCodeAla.  1886,  S1781,  which prorides 
tiiat  "  a  mortE^age  of  personal  property  Is  not  valid 
unless  made  In  writing,  ana  subacribed  by  the 
mortgagor, "  when,  by  request  of  the  nKntgagon, 
part  of  the  i«operty  embritoed  In  the  mor^:age  la 
released,  and  other  iax>pert7  substituted  by  miex- 
Ui^tion,  the  morte^ige,  as  altered,  is  valid. 

Appeal  from  circuit  court.  Sutler  coun- 
ty; John  P.  Hubbabd,  Judge. 

Action  by  W.  A.  Wlnslow  against  J.  C. 
Jones  and  Harvey  Jones.  Judgment  was 
rendered  for  defendants,  and  plalntlfl  ap- 
pealed. 

C.  L.  Wtlklnaoa  and  Biobardaon  A  Steia- 
er,  for  appellant. 

Clopton,  J.  Appellant,  as  mortgagee, 
brings  against  appellees,  as  mortgc^i^ors, 
the  action  of  detinue  for  the  recovery  of  a 
horse.  The  mortgage,  which  was  of  per- 
sonal chattels,  was  executed  February  11, 
1888, and  Included  at  that  timetwoborses. 
Some  months  after,  by  request  and  con- 
sent of  the  mortgagors,  both  being  pres- 
ent, one  of  the  horses  originally  Included 
in  the  mortgage  was  released  therefrom, 
and  lu  lieu  thereof  the  horse  now  sued  for 
was,  by  Interlineation,  substituted.  The 
sole  question  presented  is  whether,  under 
section  1731  of  the  Code,  which  declares, "  a 
mortgage  of  personal  property  is  not  valid 
unless  made  in  writing,  and  subscribed  bv 
the  mortgagor, "  the  mortgage  is  valid. 
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and  passed,  tbe  ttHe  to  the  hone  in  con- 
troTcpsy. 

The  general  mle,  that  parties  may  alter 
or  modify  at  pleasure  their  contract  after 
Its  consnmmatioD,  applies  to  deeds  and 
mortfcaffes.  An  insertion  of  other  per- 
sonal property  In  a  mortgage  Is  but  a 
modification  or  alteration  of  the  contract, 
which  la  not  prohibited  by  any  mleot  law, 
and  which  the  parties  are  competent  to 
make.  In  reference  to  alterations  and  In- 
teiiineatdonsina  conveyanceof  real  estate, 
made  in  the  handwriting  of  the  grantor, 
Bbickbli.,  C.  J.,  says  in  Bfaarpe  t.  Orme, 
61  Ala.  aoS:  "If  it  had  been  shown  they 
were  made  after  the  dellTery  of  tbe  deed, 
the  eondoBion  would  be  that  they  were 
made  by  consent,  and  tbe  validity  of  the 
deed  wonld  be  nnaffected  by  them,  if  It 
were  not  that  an  attestation  by  witness- 
es, or  an  acknowledgment  of  execution  be- 
fore a  proper  officer,  is  essential  to  the 
Talid  execution  of  a  conveyance  passing 
the  l^ai  estate  lu  lands. "  Neither  attes-' 
tatlon  by  witnesses,  nor  acknowledgmmt 
bdore  an  officer,  is  essential  to  the  valid 
exeentlon  of  a  mortgage  of  personal  prop- 
erty ;  hence  the  Insertlnn  of  other  personal 
property  by  consent  of  all  the  parties  does 
not  affect  Its  Talldlty.  A  reanbscriptlon 
woold  be  a  mere  formal  and  nseless  cere- 
mony. In  note  1,  S  ses&,  1  Gre^.  Et.,  the 
annotator*  remarks:  "Whenever,  there- 
fore, a  deed  Is  materially  altered,  by  con- 
sent of  the  iMirties,  after  its  formal  execu- 
tion, the  grantor  or  obligor  aaseuts  that 
the  grantee  or  obligee  shall  retain  It  in  Its 
altered  and  completed  form,  as  an  In- 
strument of  title;  and  this  assent  amounts 
to  a  delivery  or  redelivery,  as  the  case  may 
require,  and  warrants  the  Inry  lo  flndlog  ac- 
cordingly.'' Whenthemortgagetoplalntltf 
was  Interlined  In  the  manner  here  shown, 
and  iMcain  delivered  to  the  mortgagee, 
with  intent  that  be  should  retain  It  as 
thns  altered,  it  became  operative  as  an  in- 
strument of  conveyance,  having  the  same 
effect,  ae  between  the  parties,  as  if  a  new 
mortgage  had  been  made.  Baseett  v.  Bas- 
sett,  66  Me.  127.  Reversed  and  remanded. 


TOUNGBLOOD  fit  sl.  V.  Staob  fit  a/. 
(Supreme  Court  etf  Alctbamch  Feb.  1,  1890.) 

MaBBIKI)  WOMBIT— MxOHAHIOB*  lilXNB. 

Code  Ala.  1886,  t  2848,  provides  that  "the 
wife  has  fall  legal  capacity  to  oontract  in  writing 
as  if  she  were  sole,  wftb  the  assent  or  concurrence 
of  the  bnsband  expressed  in  writing;"  section 
8018  provides  far  a  material-man's  lien  for  mate- 
rials furnished  for  the  construction  or  repair  of 
any  building,  "by  virtue  of  any  contract  with  the 
owner  or  proprietor  thereof,  or  bis  agent,  tmstee, 
contractor,  or  subcontractor ; "  and  section  8046  pro- 
vides that  "every  person,  including  married  wo- 
men and  eestufo  que  truft,  for  whose  use,  benefit, 
OT  enjimnent  anv  bnliding  or  ImproTement  shall 
be  maae,  is  embraced  within  the  words  'owner 
or  proraietor,'  as  used  in  this  chapter."  E^ld, 
that  a  lien  may  be  acauired  under  a  etmtraot  witb 
the  agent  of  a  maniea  woman. 

Appeal  from  city  court  of  Blrmlngbam ; 
H.  A.  Sh&bpe,  Judge. 

P&reoD,  Darby  &  Burney  and  W&tta  A 
Soa,  for  appellants.  F.  S.  FergvsoD  and 
W.  B.  Souffiton,  for  app^ees. 


V.  STAGE.  288 


Clopton.  J.  Bv  this  action  appeHanti 
seek  to  enforce  a  lira  for  lumber  and  other 
materials  famished  for  the  erection  of  a 
bnlldhig  on  a  lot  In  the  city  of  Birming- 
ham, of  which  the  defendant  Mrs.  McAnal- 
ly  la  tbe  owner.  The  materials  were  fur^ 
nlsbed  to  W.  N.  Stage,  who  was  engaged 
In  enettag  the  building  under  a  contract 
with  Mrs.  McAnally.  To  the  cwtlon  she 
filed  a  plea  of  coverture,  to  which  plaln- 
ttffs  demurred.  The  demurrer  having  been 
overruled,  and  plaintiffs  declining  to  take 
Issue  on  the  plea,  or  to  plead  over,  Judg- 
ment was  rendered  for  the  defendants. 

In  Ex  parte  Schmidt,  62  Ala.  252,  it  was 
ruled  that,  under  the  statutes  in  force  at 
the  time  the  contract  In  that  case  was 
made,  a  lien  attached  to  property,  which 
was  the  statutory  separate  estate  of  a 
married  woman,  for  materials  furnished, 
under  a  contract  with  her  husband,  in  the 
erection  of  a  dwelling  thereon  for  her  Im- 
mediate use,  benefit,  or  enjoyment.  In 
Schmidt  T.  Joseph,  66  Ala.  476,  the  same 
ruling  was  made  In  respect  toproperty  the 
title  of  which  was  In  a  trustee  for  tbe  sole 
and  separate  use  of  Mrs.  Joseph ;  bedDOg  an 
equitHble,  as  theu  distinguished  from  a 
statutory,  separate  estate.  The  correct- 
ness of  these  miingps,  under  the  statutes 
as  they  stood  at  that  time.  Is  not  ques- 
tioned or  controverted ;  but  It  is  contend- 
ed that  they  are  Inapplicable  to  aeon  tract 
made  by  the  wife,  without  tbe  assen  t  or 
concurrence  of  the  husband,  since  the  act 
of  February  28,  1887,  went  Into  effect. 
The  argumrat  Is  that  the  conclusion  In 
Ex  parte  Schmidt,  supra,  la  rested  on  the 
trusteeship  of  the  husband,  and  his  gener- 
al power  as  snob  trustee  to  improve  the 
wife's  separate  property;  and  that  the 
act  of  February  SB,  1887.  which  composes 
sections  2841-2^,  Inclusive,  of  Code  188$, 
introduced  a  new  system  of  laws,  which 
abolished  the  trusteeship  of  the  husband, 
and  abrogated  the  existing  distinction  be- 
tween equitable  and  statutory  separate 
estates,  except  as  to  property  conveyed  to 
an  active  trustee  for  the  benefit  of  the  wife. 
The  insistence  la  that,  tbe  trusteeship  be- 
ing abolished,  the  decMon  Is  Inapplicable. 

The  full  extent  and  effect  ot  tbe  decision 
In  Ex  parte  Schmidt  is  made  manifest  by 
reference  to  sections  S440,  8160,  Code  1876. 
which  were  being  considered  and  construed 
as  compared  with  the  sections  of  the  same 
Code  creating  and  regulating  separate 
estates,  and  by  reference  to  tbe  com[>laint 
in  that  case.  Tbe  first  section  provided 
that  every  mechanic  or  other  person,  who 
shall  do  or  perform  any  work  or  labor  up- 
on, or  furnish  any  material  for  any  build- 
ing or  improvement  upon,  land,  under  or 
by  virtue  of  any  contract  with  the  owner 
or  proprietor  thereof,  or  hie  agent  or  trus- 
tee, contractor  or  subcontractor,  shall 
have,  upon  complying  with  the  pruvlaions 
of  the  statutes,  a  lien  to  the  extent  and 
In  the  manner  provided  upon  the  bnlldliiff 
or  tmprovemrat,  and  upon  the  land  upon 
which  tbe  same  Is  sltnated,  for  bis  woi^ 
and  labor  doneormaterialfurnlshed.  The 
other  section  declared :  "  Every  person.  In- 
cluding ail  eeatuis  que  trust,  for  whose 
Immediate  use,  enjoymrat,  or  benefit  any 
building,  erection,  or  improvement  shau 
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Iw  made.  Bball  be  included  by  the  words 
*  owner  or  proprietor  thereof,'  under  this 
chapter,  not  excepting  married  women, 
as  to'tbtir  separate  property."  The  com- 
plaint did  not  aver  that  the  contract  was 
made  by  tbe  husband  as  trustee,  nor  that 
he  was  trostee.  but  it  subetcmtlally  aUexed 
that  the  contract  was  made  by  him  as 
agent,  and  that  tbe  work  was  dune  on  the 
house  and  materials  lurnlshed  for  the  Im- 
mediate use,  benefltt  and  enjoyment  ot 
the  wife.  It  was  held  that  these  aver- 
ments brought  the  case  directly  within 
the  provision  of  sections  3440  and  3460.  It 
Is  true  that,  in  tbe  opinion  rendered,  reler^ 
enee  Is  made,  arg^aendo,  to  tbe  trusteeship 
of  the  husband,  and  his  power  as  such  to 
contract  for  the  improvement  of  the  wife's 
separate  property,  without  her  participa- 
tion In  making  the  contract;  and  it  was 
held  that  under  the  statute  a  mechanic 
who  did  work  or  a  material-man  who 
furnished  materials  in  the  erection  of  a 
building,  or  In  making  improvemraUi  on 
-  the  wife's  s^arate  property,  under  a  con- 
tract with  the  husband  as  trustee,  had 
the  statutory  Hen  on  such  property.  If  the 
requirements  of  the  statute  were  complied 
with.  But  it  Is  also  said:  "We  hold,  fur- 
ther, that  the  wife,  by  her  own  contract 
for  bnlldlng,improrement,etc.,may  fasten 
a  lien  on  her  separate  property.  If  the 
building,  erection,  or  Improvement  be  tor 
her  immediate  use,  enjoymmt,  or  benefit. " 
A  contract  with  the  husband  as  trustee  was 
not  essential  to  create  the  Ilea ;  a  contract 
by  the  wife  or  her  agent  was  sufficient. 

Sections  3440  and  3460  were  first  enacted 
by  the  act  of  March  6, 1876,  tbe  provisions 
of  which  act  were  incorporated  in  sections 
8440-3460,  inclusive.  Codel876,  (Acts  1876-76, 
p.  166.)  Prior  thereto  the  sectionB  of  that 
Code  in  relation  to  separate  estates  bad 
been  enacted,  and  were  In  force  at  that 
time.  Under  these  sections,  the  wife  bad 
not  capacity  to  contract,  or  to  charge  her 
statutory  separate  estate  with  any  debt. 
Even  its  liability  for  articles  of  comfort 
and  support  of  the  household  did  notarise 
from  the  contract  ot  the  wife,  but  was 
created  and  fixed  by  the  statute,  depend- 
ent upon  the  contract  of  the  husband,  ex- 
press or  Implied.  His  personal  liability 
was  an  indispensable  element.  In  this 
state  of  the  legislation  respecting  tbe  ca- 
pacity ot  the  wife,  sections  8440  and  8460 
were  adopted.  The  intent  ot  the  legisla- 
ture, and  their  operation  and  effect,  wwe 
to  confer  authority  on  the  wife  to  fasten  a 
lien  on  her  separate  property,  by  her  own 
contract,  for  building  on  or  improving 
tbe  same.  The  act  of  February  28, 1887, 
does  not  operate  to  diminish,  butenlargee, 
the  capacity  of  the  wife  to  contract.  Sec- 
tion 2346.  Code  1886,  declares:  "Tbe  wife 
has  full  l^al  capacity  to  contract  In  writ- 
ing as  If  she  were  sole,  with  the  assent  or 
concurrence  ot  the  bnsband,  expressed  in 
writing."  Tbat  act  did  not  repeal  ormod- 
ify  the  operation  of  sections  8440  and  3460 
ot  the  Code  of  1876,  either  expressly  or  by 
implication.  They  are  not  mentioned  In 
the  repealing  clause,  by  which  several  of 
the  other  sections  are  expressly  repealed 
by  numbers.  They  are  carried  and  incor^ 
porated  In  the  Code  of  1886  In  language 


more  snoclnct,  but  more  explicit.  The 
woi*ds,  "  under  or  by  virtue  of  any  contract 
with  the  owner  or  proprietor  thereof,  or 
bis  agrait,  trustee,  or  contractor,  or  sub- 
contractor," are  retained  in  section  8018  of 
tbe  latter  Code.  And  section  3046  deflnee 
who  is  tiie  owner  or  proprietor,  as  used 
in  section  8018,  In  the  following  terms: 
"Every  person,  Including  married  women 
and  ce8tuZsQue£ru«t,forwboseuse, benefit, 
or  enjoyment  any  building  or  improve- 
ment shall  be  made.  Is  embraced  within  the 
words 'owner  or  proprietor,*  as  used  In 
this  chapter. "  When  we  bear  in  mind 
that  the  trasteeabtp  of  tbe  bnsband  wa* 
abolished,  and  the  wife  was  clothed  with 
power  to  manage  and  control  her  sepa- 
rate property  without  the  Intervention  ot 
a  trustee.  It  seems  that  the  changes  In 
the  language  and  In  tbe  collocation  of 
phrases  In  those  sections  were  made  in 
view  ot  the  provisions  of  the  new  system 
ot  laws  in  relation  to  separate  estates.  Sec- 
tions 3440  and  8460  were  re«nacted  by  the 
adoption  ot  the  Codeot  1886,  wl11ioatmat»> 
rial  change  or  modification  and  are  there- 
tore  presumably  a  l^slattve  adoption  of 
the  Judicial  construction  which  bad  been 
placed  upon  them.  These  sections,  and 
the  sections  of  the  Code  relating  to  sepa- 
rate estates,  being  in  part  materia.,  should 
be  construed  In  reference  to  each  other,— 
tbe  former,  so  as  to  give  full  effect  to  the 
Just  policy  of  enactments  declaring  Hens 
securing  to  the  mechanic  compensation  for 
bis  labor,  and  to  the  material-man  pay- 
ment for  tbe  materials  furnished  for  the 
benefit  and  enjoyment  of  others;  and  the 
latter,  If  it  can  be  reasonably  done,  so  an 
to  place  it  within  the  power  of  the  wife  to 
improve  her  separate  property.  Sections 
3018  and  3046  of  the  Code  of  18H6  may  be  af- 
forded the  same  Add  ot  opwaldon  and  tbe 
sameefiect.  In  connection  with  sections  3841 
-2351.  as  tbe  corresponding  sections  ot  tbe 
Code  ot  1876  In  connection  with  the  stat- 
utes then  in  force  regulating  separate  es- 
tates. Under  the  present  statutes,  the 
statutory  Uea  In  favor  of  mechanics  and 
material-men  may  be  created  and  fastened 
upon  the  separate  property  of  the  wife  by 
her  own  contract.  Authority  to  make  a 
contract,  sufficient  to  constitute  a  basis  on 
which  tbe  specific  Hen  maybe  raised, is  nec- 
essarily Implied  from  the  terms  ot  thestat- 
utes  declaring  such  lien,  though  tbe  con- 
tract may  not  be  made  so  as  to  bind  her 
personally.  Coverture  Is  no  dettense  to  an 
action  brought  to  enforce  such  Hen.  This 
question  has  been  expressly  decided  at  the 
present  term  in  Wwdsworfih  Hodge, 
ante,  IM. 
Reversed  and  remanded. 

SiHPSOH  et  ah  T.  HiNSOK. 
(flu^noM  Court  of  Mdbaima.  Feb.  1,  1880.) 
CuTTBL  UoBTOAQBs— NonoB— Taovn  A»n  COH- 

VXRSION. 

1.  8.  mfun^&geA  his  crop  to  plalutitEi,  but  the 
deed  was  not  recorded  until  he  bad  execnted  an- 
other mortgage,  to  defendant  Defendant,  beftee 
taking  his  mortgage,  inquired  of  8.  whether  pMn- 
tifls  did  not  hold  a  morteage  against  him,  and 
was  informed  tbat  they  did,  hut  tliat  it  was  on 
othiwproperiT,  and  did  not  include  tiie  crop.  Held, 
that  the  infonnation  wu  aot  anlDoiant  to  ytA 
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fHidaiit  on  Inquiry  u  to  what  was  Inoluded  In  tha 

2.  When  the  aotttn  la  far  ttw  oonrerslon  of 
the  orop,  the  exoeea  of  the  proceeds  of  the  aale  of 
ttie  crop  over  llie  debt  aecured  liy  detoidant'a 
nuxtnge  ounot  be  reoorered  as  num^r  had  and 
reouvea. 

Appeal  from  drctilt  court,  Lowndes 
county ;  John  Moobe,  Judge. 

Action  by  Simpson  &  Hall  against  J.  L. 
Hlnsun.  Judgment  was  rendered  lor  de- 
fendant, and  plaintltts  appealed. 

Girard  Cook  and  Oatnble  &  Powell,  for 
appellants.  W.  R.  Houghton,  forappellee. 

Cloptoh,  J.  Botta  plalntlffti  and  d^eud- 
ant  derive  claim  to  the  cotton  in  contro- 
versy under  mortgages  execQted  to  them, 
respectively,  in  February,  1887.  by  T.  A. 
Emmons.  The  one  to  plalDUtfii  was  first 
executed,  but  was  not  recorded  unldl  after 
tbe  execution  of  defendant's  mortgage. 
Conveyances  of  personal  property  to  se- 
cure debts  being,  under  tbe  statute,  inop- 
erative against  creditors  and  purchasers 
without  notice  until  recorded,  defendant's 
dalm  must  prevail,  unless  it  be  shown 
that  he  bad  notice  of  the  prior  mortgage. 
The  onlyevidenceon  which  plaintiffs  claim 
notice  is  tiiat  before  defendant  took  his 
mortgage  he  Inquii-ed  of  tbe  mortgagor 
whether  the  plaintiffs  did  not  bold  a  mort- 
gage agalnut  htm,  and  was  Informed  that 
they  did,  but  that  It  was  on  other  proper- 
ts,  and  did  not  include  his  crop.  It 
turned  out  that  tbelr  mortgage  did  include 
the  crop.  It  Is  insisted  tbat  this  informi^ 
Hon,  being  communicated  by  tbe  mortga- 
gor, was  sufficient  to  pat  the  defendant 
upon  Inquiry  as  to  what  property  was 
embraced  in  the  prior  mortgage,  which 
inquiry  he  should  have  made  uf  plaintiffs, 
and  not  relied  on  the  statement  of  the 
mortgagor.  The  court  gave  the  afflrma- 
tlve  chafge  In  favor  of  defenduit. 

In  detMrminlng  whether  a  puretaaMT  is 
excused  or  Justified  In  relying  and  ac^ng 
uprai  an  enldre  communication,  consisting 
In  part  of  Information  which,  unexplained 
or  contradicted,  would  amount  to  actual 
notice,  and  in  part  of  explanatory  or  con- 
tradictory statements  invalidating  tbe  ef- 
fect of  such  Information,  the  relation  of 
the  person  making  the  eomro  anleatlon  to 
the  subject-matter,  and  his  interest  tbere- 
In,  Is  a  material  element  entering  into  the 
consideration.  If  the  Information  and  the 
explanatory  and  contradictory  declara- 
tions are  communicated  by  a  stranger, 
having  no  interest  to  serve  or  promote, 
the  purchaser,  in  the  absence  of  further  in- 
formation, or  special  reasons  fur  rejecting 
tbe  latter  statements,  may  rely  on  the 
whole  communication ;  bat.  If  tbe  person 
with  whom  tbe  purcbaserls  dealing  as  the 
owner  of  tbe  property  infoi*m8  him  that 
there  had  been  an  outstanding,  conflicting 
lien  or  claim,  be  is  not  warranted  in  rely- 
ing and  acting  on  snch  person's  contempo- 
raneous declaration  that  such  lira  or 
claim  has  been  paid,  reeclnded,  abandoned, 
or  otherwise  removed.  Information  of  an 
outstanding  Hen  orclalm, coming  from  one 
thus  interested,  Is  sufficient  to  put  the  pur- 
chaser upon  Inquiry  as  to  the  truth  of  his 
explanatory  or  contradictory  statements. 
This,  however,  is  not  thequestion  involved 
In  this  case.  No  Information  pointing  to 


the  eztstmce  of  a  prior  mortgage  on  the 
crops  was  given;  tbe  deelaralaoD  being 
that  no  such  mortgage  had  been  made. 

The  precise  question  raised  bytbeatfirm- 
atlvecharge Is  this:  Whetho* information 
of  the  existence  of  a  mortgage  bdd  by 
plaintlffB,  communicated  by  the  mortga- 
gor, who  at  the  same  timedeclared  that  It 
was  on  other  property,  and  did  not  affect 
the  crop,  which  statement  defendant  be- 
lieved and  acted  on.  but  which  was  nntme 
and  misled  him.  Is  sufficient,  in  liie  absence 
of  other  Information,  or  grounds  for  sus- 
picion of  the  truth  of  the  mortgagor's 
statement,  to  cfaai^  defendant  with  no- 
tice of  tbe  prior  mortgage.  This  question 
was  expressly  decided  in  Jones  v.  Smith,  1 
Hare.  48.  In  that  case  the  eqalty  of  the 
ptalntUt  arose  under  amaniage  settlement 
between  his  father  and  mother.  Smith, 
before  taking  his  mortgage,  inquired  of 
the  mortgagor  and  his  wife,  who  were  the 
father  and  mother  of  the  plalntlfl,  wheth- 
er any  marriage  settlement  had  been  made 
between  liiem,  and  was  informed  that  a 
settlement  had  bem  made  oi  the  wife's 
fortune  only,  and  that  It  did  not  include 
the  husband's  estate,  which  he  proposed 
to  mortgage.  The  mortgagee  took  a 
mortgage  on  the  husband's  property, 
which  was  In  fact  included  in  the  marriage 
settlement,  as  security  for  the  money  ad- 
vanced, without  having  seen  the  settle- 
ment, or  having  ascertained  its  contents. 
It  was  hdd  titat  he  was  not  chargeable 
with  notice  of  the  contents  <A  tAie  settle- 
ment, or  tbat  It  comprised  the  husband's 
estate.  On  appeal  to  the  chancery  court 
his  decision  was  declared  to  be  right,  and 
the  appeal  was  dismissed.  19  Eng.  Ch.  248. 
The  lord  chanceilnr.ln  refer«ice  to  the  suf- 
ficiency of  the  information  to  charge  the 
mortgagee  with  notice,  said:  "Undonbt^ 
edly,  where  a  party  has  notice  of  a  deed 
which,  from  the  nature  of  it.  must  affect 
the  proi>erty,  or  is  told  at  the  time  tbat  It 
does  affect  it,  be  is  considered  to  have  no- 
tice of  the  contents  of  that  deed,  and  of  all 
other  deeds  to  which  it  refers;  but,  where 
a  party  has  notice  of  a  deed  which  does 
not  necessarily— which  may  or  may  not— 
affect  tbe  property,  and  is  told  tbat  In  fact 
it  does, not  affect  It,  but  relates  to  some 
other  property,  and  the  party  acts  fairly 
In  the  transaction,  and  brieves  tbe  repre- 
sentation to  be  true,  there  Is  no  decision 
that  goes  tbe  length  of  saying  that  if  he 
is  misled  be  is  fixed  with  notice  of  the  in- 
strument. "  Tbe  facts  In  tbe  case  of  Jones 
V.  Smith,  and  In  tbe  case  under  considera- 
tion, are  substantially  the  same.  They 
are  parallel  cases. 

Much  contrariety  Is  found  tn  the  decis- 
ions as  to  what  collateral  facts  are  suffi- 
cient to  put  a  party  upon  inquiry,  so  tbat 
he  may  be  charged  with  notice  of  the  main 
fact.  The  criterion  most  generally  adopt- 
ed and  applied  is  whether  the  particular 
facts  would  lead  a  reasonably  prudent 
man,  acting  honestly,  to  make  further  in- 
quiries btforeconsammatingatransaction 
concerning  the  property.  Though  this 
teat  leaves  a  broad  margin  for  the  exercise 
of  discretion  and  Judgment,  It  is  perbapQ 
as  definite  as  can  be  laid  down,  and  appli- 
cable in  the  greater  number  of  instances. 
Information,  persoaally  communicated. 
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which  coDstitatefl  actual  notice,  proved  by 
positive  evidence,  must  aesert  the  exlst> 
ence  of  a  conflicting  claim  or  right  bm  a 
fact,  though  It  need  not  Inipart  full  Infor- 
matlott  of  Its  details,  nature,  or  extent. 
Information  of  facts  which  put  a  party 
upon  Inquiry,  when  such  inquiry.  If  prose- 
cuted with  due  diligence,  would  certainly 
lead  to  knowledge  or  discovery  uf  a  con- 
flicting claim  or  right,  is  an  equivalent  or 
Bubstitnte  for  actual  notice,  or,  ae  general- 
ly defined,  circumstantial  evidence  from 
which  actual  notice  1b  absolutely  interred. 
The  logical  sequence  la  that  the  particular 
facts.  In  order  to  authorize  the  inference  of 
actual  notice,  or  to  constitute  a  failure  to 
inquire  a  substitute  for  actual  notice,  must 
at  least  suggest  the  probability  of  an  ad- 
verse Interest  or  right,— must  be  of  kind 
and  amount  as  would  excite  In  the  mind 
of  a  prudent  man  a  reasonable  apprehen- 
rion  of  the  existence  of  some  aotagontotte 
Incumbrance  or  claim. 

In  Sogers  v.  Jones,  8  N.  H.  264,  Newball, 
the  mortgagor,  bad  executed  and  delivered 
to  Mrs.  Jones  a  deed  conveying  the  prem- 
ises to  her.  It  was  returned  to  blm,  that 
be  might  acknowledge  ft  before  the  proper 
officer.  WhDe  the  deed  was  In  bis  posses- 
sion, he  applied  to  Rogers  to  dismiss  some 
attachments  which  had  been  sued  out, 
Mil  the  personal  property,  and  takea  note 
for  the  balance  of  the  debt,  secured  by  a 
mortgage  of  the  premises,  which  he  pro- 
posed to  give,  and  at  the  same  time  In- 
formed Rogers  that  he  had  prepared  a 
deed  conveying  thepremises  to  Mrs.  Jones, 
but  It  had  never  been  acknowledged  or  de- 
livered ,  and  exhibited  the  deed.  Rogers  ac- 
cepted themortgage.  Itwas  held  thatthe 
mortgagee  had  the  better  title.  Also, 
where  the  only  proof  of  notice  was  that 
the  trustee  haid  prepared  a  draft  of  a  deed 
of  appotntmentto  beexecuted  by  another, 
under  e  power,  but  It  was  not  shown  that 
he  ever  heard  of  it  afterwards,  It  was  held 
that  the  trustee  was  not  bound  by  notice 
uf  the  deed,  though  it  was  in  tact  execut- 
ed. Cothay  v.  Sydenham,  2  Brown,  Oh. 
891.  Tbese  deelslouB  rest  on  the  principle 
that  a  party  who  la  merely  informed  that 
a  deed  had  been  prepared,  but  not  deliv- 
ered, or  that  a  deed  was  contemplated, 
but  never  heard  of  Its  execution,  ia  not  put 
upon  Inquiry  as  to  the  actual  delivery  of 
the  one,  or  the  actual  execution  of  the 
other.  In  Cothay  v.  Sydenham,  supra, 
LordTHURitOW  says:  "If  the  notice  had 
been  of  a  deed  actaaUy  executed.  It  certain- 
ly would  do ;  but,  where  the  notice  is  not 
of  a  deed,  but  only  of  an  Intention  to  exe- 
cute a  deed,  It  Is  otherwise.  There  Is  no 
case  or  reasoning  which  goes  so  far  as  to 
say  that  a  purchaser  shall  be  affected  by 
notice  of  a  deed  in  contemplation."  The 
principle  Is  that,  to  devolve  the  duty  to 
make  further  Inquiry,  It  Is  essential  that 
the  facts  of  which  the  party  Is  informed 
reasonably  point  to  or  Indicate  the  exist 
ence  of  a  conflicting  right  or  claim  affect- 
ing the  particular  property.  The  present 
case  Is  stronger  that  ^tber  of  those  last 
cited. 

The  question  Is  whether  defendant,  hav- 
ing been  Informed  by  the  mortgagor  that 
plfuntiffs  bad  a  mortgage  on  otfan:  prop- 
ei  ty,bis  omiBsion  to  make  inquiry  of  them 


as  to  Its  contents,  by  the  prosecution  ol 
which  he  would  havu  discovered  thatltln- 
cluded  the  crops,  is  cohclualvely  charged 
with  notice,  as  effectively  as  he  would  have 
been  by  Its  registration  prior  to  the  execu- 
tion of  defendant's  mortgage.  If  the  mort> 
gagor  had  simply  asserted  that  there  was 
no  mortgage  on  hiscrops.  It  ia  manifest  that 
defendant  would  not  have  been  aOected 
with  notice.  The  additional  statement, 
that  plaintiffs  had  a  mortgage  relating  to 
other  property,  did  not  qualify  such  as- 
sertion BO  as  to  destroy  its  effect  and  con- 
sequence, unless  apecial  reasons  existed  for 
r^ectiug,  or  at  least  doubting  its  trutb- 
fulnesa.  The  extraneous  facts,  Bufflcimt 
to  fix  upon  a  party  dealing  In  respect  to 
the  property  notice  of  an  unrecorded  in- 
cumbrance. Involve  fraud  or  negligence  In 
falling  to  make  inquiries  obvious  to  a 
prudent  man.  Had  plaintiffs'  mortgage 
newsBarlly  affected  the  crops,  or  had  de- 
fendant berai  told  that  It  did  affect  them, 
bat  waa  Invalid  or  Inoperative  for  any 
cause,  a  different  case  would  have  been 
presented.  But  it  Is  a  barab  rule,  tending 
to  obstruct  and  defeat  dally  buslnees 
tranaactions,  which  declares  a  party  to  be 
a  ma/a  tfde purchaser,  or  charges  blm  with 
notice  of  a  prior  unrecorded  incumbrance, 
because  oi  falling  to  make  Inquiry  as  to 
Its  contents,  when  the  same  person  wbo 
Informed  him  of  Itsexlstence  also  informed 
hini  at  the  same  time  that  It  does  not  at 
feet  the  subject-matter  of  his  purchase. 
In  the  absence  ol  any  probable  cause  to 
suspect  the  truth  of  the  latter  statement. 
A  rule  of  such  stringency  would  go  so  far 
as  to  exact  Inquiry  aa  to  the  contents  oi 
all  unrecorded  conveyanceB  which  the  par- 
ty propoelng  to  porchase  was  Informed, 
or  may  have  heard,  bad  beea  previously 
made  oy  the  person  with  whom  he  is  deal- 
ing as  owner,  t>ecauBeof  a  bare  possibility 
that  they  may  affect  the  particular  prop- 
erty. No  special  reasons  are  shown  why 
the  defendant  should  have  doubted  or 
suspected  the  truth  of  tbe  statement  ot 
the  mortgagor.  Its  apparent  candorwas 
rather  calculated  to  induce  confldenoe. 
There  being  no  evidence  tmdlng  to  show 
any  ground  of  distrust,  the  fact  of  which 
defendant  was  informed  was  not,  under 
the  circumstances,  sufficient  to  put  blm 
upon  inquiry.  The  registration  of  tbe 
mortgage  subsequently  made  by  plaintiffs 
was  not  notice  to  d^endant.  The  record 
has  no  retrospective  Meet.  1  Jones, 
Mortg.  S  662. 

It  Is  also  insisted  that  the  affirmative 
charge  should  not  have  been  given,  it  ap- 
pearing that  the  proceeds  of  the  sales  of 
the  cotton  were  in  excess  of  the  amount 
due  on  defendant's  mortgage,  and  there 
being  a  conflict  in  the  evidence  whether 
plaintiffs  directed  it  to  be  sent  by  the  mort- 
gagor, by  whom  defendant  teetifled  h« 
sent  It,  and  that  he  was  so  directed  by 
plaintiffs.  The  action  Is  founded  on  a 
tort, — the  wrongful  conversion  of  the  co1>. 
ton;  one  count  of  the  complaint  being  in 
trover,  and  the  other  In  case.  Under  such 
complaint,  plaintiffs  cannot  recover  the  ex- 
cess as  money  had  and  received.  Giving 
theafflrmative  chargeworfced  no  injury  to 
them  In  this  regard. 

Affirmed. 
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Dyxb  v.  State. 
{Supreme  Court  €tf  Alabama.  Jan.  98, 18B0.) 

CUTTBL  MOBTOAO«8 — COS8IDKHATIOII— PkOPBBTT 

Cgvkbxd— Orv-E^Knre  or  Axiualb — Aon  vr 

A&KXTB. 

L  A  morteagA  porpwUng  cm  its  face  to  have 
been  given  ''in  oonsideration  of  adTanoes  made 
tor  the  year  1884,  and  to  secure  the  Mme, "  recit- 
ing the  amount  to  be  the  Btun  of  9100,  is  prima 
facie  sulQcleat,  as  to  consideration,  between  the 
unmediate  parties  to  tbe  instrument  there  being 
no  evidence  in  rebuttal  of  the  recital. 

8.  An  indictment  for  removing  mortgaged 
properlT'  charged  that  the  mortgage  lloi  covered 
trrocows  and  two  calves.  Hie  mortgage  purport- 
ed to  be  given  on  tiro  cows.  Held  no  variance, 
as  the  offspring  of  nunlBaged  animals,  which  are 
bum  after  the  maldog  of  the  mortgage,  are  anbjact 
to  the  lien  of  such  incumbrance. 

8.  The  recalling  of  awitness  to  prove  the  value 
of  the  mortgaged  animala,  which  was  permitted 
to  the  stale  after  the  giving  of  the  oral  charge  by 
file  coorL  was  within  the  oiBcreticm  of  the  court, 
ai^  furnish ee  no  ground  of  reversible  error, 

4.  The  mortgi^ee's  letter  of  instruoti<xi  to  de- 
fendant's wife  was  to  have  a  bale  of  the  mort- 
gaged cotton  shipped  to  Rome,  Oa.,  and  hla verbal 
Instr action  to  defendant  himself  was  to  "haul  the 
cotton  to  Owen's  Landing,  and  ship  it  to  Rome. " 
Seld,  that  the  delivery  of  the  cotton  at  Owen's 
kakUng,  wlura  it  ms  destroyed  by  Are,  was  not 
a  delivery  to  tiw  mortgafee,  at  his  •obaequeot 
risk. 

5.  It  appearing  that  defendant's  wife  acted 
as  agent  both  of  her  husband  and  the  mortgagee 
in  having  the  cotton  shipped  to  Rome  via  Owen's 
Landing,  her  acts,  within  the  scope  of  her  agency, 
ahMild  uve  been  received  in  evidence. 

Appeal  froxDcircaltcovrt,CberokeecoiiD- 
ty:  JOHN  B.  Tally,  Judge. 

Indictment  (or  removing  mortgaged 
property.  Tbeindictmeut  in  tbiBcaaewas 
found  oD  the  first  of  October,  18S6,  and 
charged  that  the  defendant,  Cap  Dyer, 
w^itb  the  intent  to  hinder,  delay,  and  de- 
(raad  Jamea  D.  Klrkpatrlck,"  did  sell  or  re- 
moTo  porsonal  property,  conoiBting  of  two 
cowB  and  two  ealTe8,and  1.100  lbs.  of  seed 
cotton. of  theTalueotf86,''onwhlch  pro[)- 
^y  8aid  Klrkpatrick  bad  a  mortgage,  or 
written  Hen  for  advances,  of  which  Ifen  or 
mortgage  defendant  had  knowledge.  The 
verdict  of  tbe  Jury  was  in  these  words : 
"We,  tbejury,  find  the  defendant  guilty  as 
charged  In  tbe  Indictment,  and  asgess  tbe 
value  of  tbe  property  aa  follows,  to-wlt, 
two  eowB  and  ca1vee»  at  920;"  and  tbe 
eonrt  thereupon  sentenced  tbe  defendant 
to  tbe  penitentiary  for  a  term  of  one  year. 

On  tbe  trial,  as  tbe  bill  of  exceptions 
shows,  Klrkpatrick  wfw  Introduced  as  a 
witness  for  tbe  prosecution,  and  testified 
that  tbe  defendantwas  Indebted  to  blm  In 
about  the  sum  of  $57.  balance  due  for  ad- 
vances to  make  a  crop,  during  the  year 
1884,  on  a  small  tract  of  land  In  the  coun- 
ty, on  which  the  defendant  then  lived; 
and,  having  produced  tbe  mortgage  tbe 
defendant  gave  that  year,  he  further  testi- 
fied that  tbe  defendant  was  not  Indebted 
to  blm  at  that  time  tor  past  advances, 
and  that  no  advances  were  then  made  to 
blm.  Tbe  mortgage,  which  was  dated 
April  7,  1884,  recited  an  indebtedness  of 
9100  for  advances  "this  day  received  from 
James  D.  Klrkpatrick."  Tbedetendantob- 
Jeeted  to  tbe  admission  ol  tbe  mortgage 
as  evidence,  on  tbeground  that  It  Is  shown 
to  be  without  consideration,  and  void ; 
and  be  duly  excepted  to  tbe  OT^nUng  of 


blB  objection  thereto  by  the  court.  The 
mortgage  conveyed  tbe  tract  of  land,  con- 
taining SO  acres;  all  tbe  crops  raised  on  It 
during  tbe  year  1884;  and  two  cows,  de- 
scribed as  "  one  red  cow  and  onepied  cow. " 
It  appeared  that  tbe  defendant,  with  bis 
family,  moved,  in  October,  1884.  across  the 
line,  Into  Georgia,  bis  buys  driving  "the 
cattle, "  as  the  witnesses  called  tbe  animals. 
Klrkpatrick.  who  owned  a  store  In  Ala- 
bama and  another  lnGeoi^)a.l0jorl6  miles 
apart  testified  that  be  saw  defendant  aft- 
er his  removal  Into  Georgia,  "  and  asked 
blm  about  tfaecattle;'*  and  that  defendant 
replied  tbey  were  "down  at  tbe  bouse." 
W.  Farmer,  another  witness  for  tbe  state* 
testlOed:  **I  know  de(«idant,  and  knew 
some  of  bis  cattle.  One  was  a  red  pled 
cow,  and  another  was  a  spotted  cow,  but 
I  don't  remember  tbe  other. "  A.  Brooks, 
anotherwitneestortbestate, testified:  "In 
1884-85  defendant  lived  this  side  of  tbe 
Cross  Roads,  and  owned  two  cows.  One 
was  a  pale  red,  with  spots  on  ber.  Don't 
recollect  tbecolor  of  tbe  other.  Last  saw 
them  on  the  road  going  towards  Georgia, 
when  two  of  the  d^endant's  children  were 
driving  them.  I  have  not  seen  tbe  cattle 
since. "  This  being  all  the  evidence  In  ref- 
erence to  the  cattle,  the  d,e(endant  moved 
the  court  "  to  exclude  the  mortgage  as  evi- 
dence because  there  was  a  variance  be- 
tween it  and  that  described  In  tbe  indlct- 
ment  as  being  on  cows  and  calves,  and 
there  was  no  proof  that  tbe  cows  were  tbe 
same ;  bat  the  court  oTemiled  this  mo- 
tion, and  the  defendant  dniy  excepted.  It 
appeared,  also,  that  tbe  cotton  raised  on 
tbe  place  (about  two  bales)  was  hauled 
to  Owens'  gin-bouse,  where  one  bale  was 
ginned  and  delivered  to  Klrkpatrick,  or 
forwarded  by  bis  order  to  Rome,  Ga. ;  and 
tbe  rraldue  was  destroyed  by  fire,  with  the 
gibi-bonse  and  all  of  its  contents.  On  re- 
moving to  Georgia,  in  1884,  the  defendant 
went  to  Klrkpatrick's  bouse,  at  Cave 
Springs,  Ga.,  and  as  to  the  interview  be- 
tween them  Klrkpatrick  tbus  testified,  on 
cross-examination :  "  He  came  to  my 
bouse,  and  said  be  was  going  down  toCar- 
mllton,  Ga.,  to  make  brick.  He  told  me 
he  had  shipped  a  bole  of  cotton  for  rae  to 
Rome,  from  Owen's  Landing;  but  I  never 
got  it.  He  said  there  was  a  baleormoreln 
the  patch,  and  at  tbe  gin.  and  wanted  to 
know  what  to  do  with  It;  and  1  told  blm 
to  haul  It  to  Owen's  Landing,  and  ship  It 
to  Itomo."  Being  aftenx-ards  recalled,  he 
said  :  "  I  got  one  bale  of  cotton,  and  gave 
credit  for  It. "  On  October  6tb,  the  day 
after  his  Interview  with  defendant.  Kirk- 
pataick  wrote  a  letter  to  Mrs.  Dyer,  de- 
Imdant's  wife,  which  was  produced  on  the 
trial,  and  In  these  words:  "Mr.  Dyer  was 
here  yesterday,  and  told  me  to  write  to 
you  about  the  bale  of  cotton.  Says  for 
you  to  sblp  it  to  Rome,  Georgia,  to  Mont- 
gomery, McLanrin  &  Co.  Mark  It  'J.  D. 
K.,'  and  ship  It  In  ray  name. "  W.  Farmer, 
a  witness  for  the  state,  who  hauled  tbe 
cotton  to  Owen's  gin-bouse,  tbus  testified, 
on  cross-examination:  "Klrkpatrick  got 
some  of  tbe  cotton,  and  I  delivered  about 
one-half  bale  more,  which  was  burned  with 
the  gin.  All  the  cotton  made  on  Dyer's 
farm  was  carried  to  that  gin,  and  there 
was  enough  lor  two  good,  heavy  boles. 
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Dyer  had  employed  me  to  hanl  bis  cotton, 
aod  Bald  Mrs.  Dyer  would  instruct  me 
whst  to  do  with  It.  Mrs.  Dyer  told  me 
the  first  bale  was  for  Klrkpatrlck.  Dyer 
was  not  at  home.  He  got  me  to  baul  the 
cotton  before  he  left,  and  Mrs.  Dyer  was 
to  tell  me  what  to  do  with  It.  She  told 
meltwasfor  Klrkpatrlck,  and  to  tell  Owen 
that  she  wanted  It  shipped  to  Home  for 
Klrkpatrlck ;  that  he  bad  written  to  her 
to  deliver  it  at  Owen's."  The  billot  ex- 
ceptions then  proceeds  thus:  "On  rebut- 
tln^examlnation.and  in  answer  toaques- 
tloh  by  the  solicitor,  the  witness  stated 
that  Mrs.  Dyergare  himaome  InslructionB 
about  the  remainder  of  the  cotton,  after 
Bhlpplng  one  bale  for  Klrkpatrlck;  to 
which  evldrace  the  defendant  objected, 
and  moved  to  exclude  It  from  the  jury. 
Thereupon  the  solicitor  moved  the  court 
to  esclode  all  iAn.  Dyer  had  said,  as  re- 
lated by  witness ;  which  motion  the  court 
enstalned,  and  excluded  all  the  Instruc- 
tions and  statements  of  Mrs.  Dyer,  as  re- 
lated by  witness,  and  the  ddendant  doly- 
excepted. "  After  the  evidence  was  closed, 
and  the  court  bad  charged  the  jnry  oral- 
ly. Farmer  was  recalled,  by  leave  of  the 
court,  and  testified  that  the  cows  were 
"  worth  ten  dollars  each : "  and  the  defend- 
ant excepted  to  the  admission  oi  this  evi- 
dence. 

The  defendant  requested  the  following 
charges  in  writing,  and  duly  excepted  to 
the  refusal  of  each:  (1)  "If  the  Jury  be- 
lieve the  evidence,  they  must  acquit  the 
defendant.  (2)  Th^  Is  no  proof  that  the 
defendant  sold  or  removed  any  cotton. 
(3)  If  the  Jury  believe  from  the  evidence 
that  the  defendant  delivered  the  cotton  In 
the  bale,  and  at  the  gin,  enough  to  pay 
the  mortga^  debt,  that  was  a  dischaive 
of  the  mortgage  Uen  on  the  cows,  and  his 
removal  of  the  cows  would  be  no  offense. 
<4)  If  the  ddendant  delivered  for  Klrkpat- 
rlck, and  to  him,  cotton  saffldent  to  pay 
the  mortgage  debt,  and  part  of  It  was 
burned  up,  this  would  be  a  discharge  and 
satisfaction  of  the  debt,  and  the  dstsndant 
must  be  acquitted." 

J.  A.  Waldea,  for  appellant.  Atty.  Qen. 
Martin,  tor  the  State. 

SouERViLLE,  J.  1.  The  mortgage  Intro- 
duced In  evidence  purports  on  Its  face  to 
have  been  given  "in  consideration  of  ad- 
vances made  lor  the  year  1884,  and  to  se- 
cure the  same ; "  recitlnK  the  amount  to  be 
the  snra  of  $100.  Whewer  tiiese  advances 
bad  already  been  made,  or  were  agreed  to 
be  made,  by  the  mortgagee,  the  conelder^ 
ation  recited  was  prima  facie  sufficient,  as 
between  the  Immediate  parties  to  the  in- 
strument. 1  Jones,  Mortg.  (8d  Ed.)  §  864; 
Collier  V.  Faulk,  69  Ala.  68:  Huckaba  v. 
Abbott, 87 Ala. 409. 6 South.  Bep.  48;  Law- 
son  V.  Warehouse  Co.,  80  Ala.  841.  There 
being  no  evidence  In  rebuttal  of  this  recit- 
al, the  objection  that  the  mortgage  was 
void  for  want  of  a  l^al  consideration  was 
properly  overruled. 

2.  The  mortgage  purports  to  be  given  on 
two  cows,  besides  the  crop  of  cotton  and 
com  raised  by  the  defendant,  as  mortgag- 
or, during  the  year  1884,  on  his  plantation 
in  Cherokee  county.  The  indictm«it 
charges  that  the  mortgage  Uen  covered 


two  cows  and  two  calves.  This  was  no 
variance,  as  the  mortgage  on  the  cows 
might  cover  calves  which  were  the  off- 
spring or  Increase  of  the  female  parents 
after  the  execution  of  the  con  veyauce.  It 
is  a  settled  rule  that  the  oDspring  of  mort- 
gaged animals,  which  are  bom  after  the 
making  of  the  mortgage,  are  subject  to 
the  lien  of  such  incumbrance,  under  the 
maxim,  partus  sequitur  vcBtrem.  Meyer 
V.  Cook,  85  Ala.  417,  5  South.  Rep.  147; 
Gans  V.  Williams,  62  Ala.  41;  Jones,  Chat. 
Mortg.  §§  149,  150.  The  Inference  Is  that 
the  witness,  in  speaking  of  "the  cattie," 
had  rrierence  to  those  described  In  the  in- 
dictment, ineluding  both  cows  and  calves. 

8.  The  recalling  of  the  witness  Farmer, 
to  prove  the  value  of  the  mortgaged  ani- 
mals, which  was  permitted  to  the  state 
after  the  giving  of  the  oral  charge  by  the 
court,  was  within  the  discretion  of  the  pre- 
siding judge,  and  furnishes  no  ground  of 
reversible  error.  Insurance  Co.  r.  Moog, 
78  Ala.  286;  Drum  v.  Harrison,  8S  Ala.  884, 
8  South.  Rep.  715. 

4.  The  court  erred,  however,  in  excluding 
the  evidence  as  to  the  Instruction  given 
the  witness  Farmer  by  Mrs.  Dyer,  the  wife 
of  the  defendant,  as  to  hauling  and  ship- 
ping the  mortgaged  cotton.  The  evidence 
tended  to  show  that  she  was  acting  as  the 
agentbothof  the  mortgagor.  Dyer,  Euid  the 
mortgagee.  In  having  the  cotton  shipped 
to  Roma  via  Owen's  landing.  Dyer,  before 
leaving home,bad  also  authorized  the  wit- 
ness Farmer  to  haul  the  cotton,  and  the 
latter  was  to  get  instructions  from  Mrs. 
Dyer.  Under  these  circumstances,  the  in- 
structions and  acts  of  Mrs.  Dyer,  within  the 
scope  of  her  agency,  ought  to  have  been 
allowed  to  go  to  the  jury. 

6.  There  is  no  evidence  from  which  it  caa 
belnferred  that  the  mortgageewas  to  take 
the  tiek  of  the  cotton  while  at  Owen's  gin, 
so  as  to  cast  on  him  the  loss  there  bus- 
talned  through  its  destruction  by  fire.  His 
letter  of  Instruction  to  Mrs.  Dyer  was  to 
have  a  bale  of  cotton  shipped  to  Rome, 
Oa.,  Mid  his  verbal  Instruction  to  Dyer 
himself  waste  "haul  the  cotton  to  Owen's 
landing,  and  ship  it  to  Rome.  **  The  dellv- 
wy  at  the  gin,  tiier^ore,  was  not  a  deliv- 
ery to  the  mortgagee  at  bis  subsequent 
risk.  The  charges,  based  on  this  theory 
of  the  case,  were  properly  refused.  We 
bare  examined  the  exceptions  taken  to  the 
other  rulings  of  the  court,  and  think  they 
were  properly  overruled. 

The  Judgment  Is  reversed,  end  the  cause 
remanded  for  a  new  trial.  In  the  mean- 
while, the  defendant  will  be  retained  in  le- 
gal custody  until  discharged  by  dne  course 
of  law. 


BOTD  V.  Statb. 
{SwpreiM  Court  <if  Alabama.  Jon.  99,  1890.) 

BCHOOI^TXAOHXBS— CHASnSXMSIfT  OF  PDPIL. 

On  the  trial  of  a  sohoolmaater  for  assanlt 
and  battery  conunlttad  upon  a  pupil,  the  evidence 
showed  that,  after  a  severe  chastisement  adminis- 
tered in  the  school-room,  d^endant  followed  the 
pupil  into  the  scbool-yard,  and  struck  him  with 
■'a  limb  or  stick, "  and  then  "put  his  hands  In  his 
pocket  as  if  to  drawa  knife;"  that  he''aftertnirda 
Btrnek  him  In  the  face  three  licks  with  his  flat, 
and  hit  him  several  licks  over  the  head  with  the 
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batt  end  of  the  switeh. "  Vtam  Omm  bknra  the 
^e  of  the  har  was  "coDsiderab^  nrollen, "  and 
was  "closed  xor  seraral  days."  Defendant  was 
apparentiv  very  angry  all  the  time,  and  was  very 
much  excited;  and,  after  he  got  through  with  the 
whipping,  he  remarked,  in  en  excited,  angry  voloe, 
in  the  presence  of  the  school,  and  othera,  that  he 
"oOBldwhip  anymaniuChlna<hroTe  beat."  Hdd, 
tiutt  there  was  ample  room  fw  the  inference  of 
lenl  malice,  such  as  to  warrant  a  verdict  of  gallty. 

3.  Acta  Ala.  pp.  681-«M,  S  15,  ormn- 

Ung  tfie  criminal  court  m  PUra  coanty,  ctmiers 
upon  convicted  parttes  the  right  of  ai^)eal  to  the 
supreme  court.  Bat  where  a  Jut  Is  waived,  and 
the  Jndge  tries  the  facts,  the  decision  of  the  co\irt 
upon  the  facts  is,  in  legal  effect,  eanivalent  to  the 
Terdiiot  of  a  tarjt  and  will  not  be  reviewed  <a  ap- 
peal. 

Appeal  from  criminal  court.  Pike  cotin- 
ty;  W.  H.  Pares,  Judg:e. 

The  dttfendant  in  thla  case,  Benjamin 
Boyd,  a  school-maater,  waa  indicted  for 
an  assault  and  battery  on  Lee  Crowder, 
wlio  was  one  of  his  scholars;  and, the  case 
being  submitted  to  the  court  without  a 
]dtt>  be  was  convtcted,  and  fined 

w.  L.  PArits,  lor' appellaiit.  Atty.  Oen. 
Martin,  for  the  State. 

SoMERTiLLB,  J .  The  defendant,  aschool- 
master,  being  Indicted,  was  convicted  of 
an  aasault  and  battery  on  one  Lee  Crow- 
der, a  pupil  In  tals  school,  who  la  shown  to 
have  been  about  18  years  of  age.  The  de- 
fense Is  that  the  allied  battery  wasa  rea- 
sonable chastisement  inflicted  by  the  mas- 
ter in  Just  maintenance  of  dleclpUne,  and 
In  punishment  ot  conduct  on  the  part  of 
the  pupil  which  tended  to  the  subversion 
of  ROod  orderin  the  school. 

The  ease  involves  a  consideration  of  the 
proper  rule  oHa  w  preKrt1>ing  the  extent  of 
the  school-master  B  authority  to  admlnta* 
ter  corporal  correction  to  a  pui»ll.  The 
principle  Is  commonly  stated  to  be  that 
the  school-manter,  like  theparent,  and  oth- 
ers In  fom  domestieothas  the  authority  to 
moderately  chastise  pupils  under  bis  care, 
or,  as  stated  by  ChancdlorKeQt,the'' right 
of  inflicting  modwate  correction,  under 
the  exercise  of  a  sound  discretion."  S 
Kent,  Comm.  *2Q8-^>S06.  In  otiier  words,  he 
may  administer  reasonable  correction, 
which  must  not  "exceed  the  bounds  of  due 
moderation,  either  In  the  measure  of  it,  or 
in  the  InstrumMit  made  use  ot  tor  the  pur^ 
poee. "  If  he  go  l>eyond  this  extent,  he  be- 
comes criminally  liable;  and.  If  death  en- 
mes  from  the  brutal  injuries  inflicted,  he 
may  be  liable,  not  only  for  assault  and 
battery,  but  to  the  penalties  of  manslaugh- 
ter, or  even  ot  murder,  according  to  the 
drcamstances  of  the  case.  1  Archb.  Crim. 
Proc.  *218;  1  Bieh.  Crim.  Law,  (7th  Ed.) 
H  «ih  S82. 

This  power  at  correction  vested  by  law 
In  parentslatounded  on  their  duty  to  main- 
tain and  educate  thdr  offspring.  In  sup- 
port of  that  authority,  they  must  have  ''^a 
Tifsbt  to  the  exercise  of  such  discipline  as 
may  be  requisite  tor  the  discharge  ot  their 
sacred  trust. "  2  Kent,  Comm.  *208.  And 
this  power  allowed  bylaw  to  the  parent 
over  the  person  ot  the  child  "  may  be  dele- 
gated to  a  tutor  or  Instmctor.  the  better 
to  aecompllib  the  purpose  of  eduratlon. " 
Id.  •205;  1  BL  Comm.  *607.  The  better 
docMoe  of  the  adjydged  eases,  therefor^ 
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is  that  the  teacher  Is,  within  reasonable 
bounds,  the  substitute  lor  the  parent, 
exercising  his  delegated  authority.  He  is 
vested  with  the  power  to  administer  mod- 
erate correction,  with  a  proper  Instru- 
ment, in  cases  of  mleeondact,  wnlcb  ought 
to  have  some  rderence  to  the  character  ol 
the  offense,  the  sex,  age,  sise,  and  physical 
strength  of  the  pupil.  When  the  teacher 
keeps  within  the  ciroumBcrit>ed  sphere  of 
his  authority,  the  degree  ot  correction 
must  be  left  to  hie  discretion,  as  it  is  to 
that  of  the  parent,  under  like  circum- 
stances. Within  this  limit,  he  has  the  au- 
thority to  determine  the  gravity  or  heln- 
ousness  ot  the  offense,  and  to  mete  oat  to  the 
offender  the  punishment  which  he  thinks 
his  conduct  Justly  merits;  and  brace  the 
parent  or  teacher  is  often  said  pro  bac 
vice  to  exercise  Judicial  functions.  All  of 
the  authorities  agree  that  he  will  not  be 
permitted  to  deal  brutally  with  his  victim, 
so  as  to  oidanger  life,  limb,  or  health  He 
will  not  be  permitted  to  InJfUct  "cruel  and 
merciless  punishment. "  Robouler,  Dom.  Hel. 
(4th  Ed.  )  S  344.  He  cannot  lawfully  dis- 
figure him,  or  perpetrate  on  his  person  any 
other  permanent  injury.  As  said  by  Gas- 
ton, J.,  in  State  r.  Pendergrass,  2  Dev.  & 
B.  866,  a  case  gmwally  approved  by  the 
welfi^t  of  American  authority :  "  It  may  be 
laid  down  as  a  general  rule  that  teachers 
exceed  the  limits  ot  their  authority  when 
they  cause  lasting  mischief,  but  act  within 
the  limits  of  it  when  they  inflict  tempora- 
ry pain. " 

There  are  some  well-considered  authori- 
ties which  hold  teachers  and  parents  alike 
liable,  criminally,  it,  in  the  infliction  ot 
ebastiaemait,  they  act  clearly  without  the 
exercise  ot  reasonable  Judgmrat  and  dis- 
cretion. Tbetcstwhichseemstobeflxed  by 
these  cases  is  the  general  Judgment  of  rea- 
sonable men.  Patterson  V.  Nutter,  78  Me.609, 
7Ati.Bep.278.  Themorecnrrectview.how- 
ever.and  the  one  bettersustalned  by  author- 
ity, seems  to  be  that  when,  In  the  judg- 
mentof  reasonable  men,  the  punishment  in- 
flicted Isimmoderate  orexce«ilve,and  ajucy 
would  be  authorised,  from  the  facts  ot  the 
case,  to  Infer  that  it  was  Induced  by  legal 
malice,  or  wickedness  ot  motive,  the  limit 
of  lawful  authority  may  be  adjudged  to  be 
passed.  In  determining  this  question,  the 
nature  ot  the  Instrument  ot  correction  used 
may  have  a  strong  bearing  on  the  inquiry 
as  to  motive  or  Intention.  The  latter  view 
is  indorsed  by  Mr.  Freeman  In  his  note  to 
the  case  of  State  v.  Pendergrass,  81  Amer. 
Pec.  41d,  as  the  mure  correct.  "The  quali- 
fication," he  observes,  "that  the  school- 
master shall  not  act  from  malice,  will  pro- 
tect his  pupils  from  outbursts  of  brutality, 
whilst,  upon  the  other  hand,  he  is  protect- 
ed from  liability  for  mere  errors  ot  Jud^ 
ment. "  Lander  v.  Seaver,  82  Vt.  114,  76 
Amer.  Dec.  166,  and  note  on  pp.  164-167; 
State  V.  Alford,  6S  N.  C.  822;  State  v.  Haiv 
rls,  68  N.  C.  1. 

Judge  Keeve,  In  his  work  on  Domestic 
Relations,  indorses  the  same  view,  assert- 
ing that  the  parent  and  school-master,  in 
imposing  chastisement  for  cause,  must  be 
considered  as  acting  In  a  Judicial  capacity, 
and  are  not  to  be  held  legally  responsible 
for  errors  ot  Judsment,  although  the  pnn- 
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iBtament  may  appear  to  tbe  trial  court  or 
Jury  to  be  unreasonably  severe,  and  not 
proportdoned  to  the  olleuae,  provided  they 
aet^'conKlentiouBly,  and  from  motiTes  of 
duty. "  "Bvt, "  he  saya  further.  **  when  the 
punlahment  is.  In  their  opinion,  thus  un- 
reasonable, and  it  appears  that  the  parent 
acted  ma^o  ao/nio,— from  wicked  motives, 
— under  the  influence  of  an  unsocial  heart, 
he  ouf^ht  to  be  liable  to  damag^es.  Forer- 
ror  of  opinion  beouffbt  to  be  excused,  but 
lor  malice  of  heart  be  must  not  be  shielded 
from  the  lust  elalmsot  tbe  child.  Whether 
tbetQwas  malice  may  becoUected  from  tbe 
drcumstancee  attending  the  punishment. " 
Beeve,  Dom.  Be),  flth  Ed.  )  857,  368. 

Dr.  Wharton,  In  his  work  on  Criminal 
Law,  thus  states  the  principle:  "The  law 
confldes  to  scfaool-m  asters  and  teachers  a 
discretionary  power  In  the  Infliction  of 
punishment  upon  tbelrpupils,and  wlUnot 
bold  them  responfilble  onless  the  panlsh- 
ment  be  aoch  as  naturally  to  occasion 
permanent  Injury  to  the  child,  or  be  inflict- 
ed merely  to  ratify  their  own  evil  pas- 
sions. The  teeu:her  must  be  governed, 
when  chastisement  Is  proper,  as  to  the  mode 
and  severity  of  the  punishment,  by  the 
nature  of  the  offense,  the  age,  BlEe,aDd  ap- 
parent powers  of  endurance  of  the  pupil. 
It  Is  for  the  Jury  to  decide  whether  the 
punishment  is  excessive."  1  Wfaart.  Crlm. 
Law,  (Uth  Ed.)  §682. 

Mr.  Bishop  adds,  pertinent  to  the  same 
subject:  "The  law  has  provided  no  means 
whereby  a  parent,  meditating  chastise- 
ment, can  first  obtain  a  Judicial  opinion  as 
to  Its  necessity,  the  proper  Instruments, 
<uid  its  due  extent.  In  reason,  therefore. 
If  he  acta  in  good  faith,  prompted  by  true 
pamtal  love,  without  passion,  and  in- 
flicts no  permanent  Injury  on  the  child,  he 
should  not  be  punished  merely  because  a 
Jury,  reviewing  the  case,  do  not  deem  that 
It  was  wise  to  proceed  so  far."  1  Blab. 
Orlm.  Law,  (7th  Ed.)  §  882.  See,  also, 
Scbouler.  Dom.  Bel.  (4tb  Ed.)  S  1  Bl. 
Comm.  ^66;  S  Greenl.  Ev.  S  97;  2  Add. 
Torts,  (Wood's  Ed.)  §  840;  Danenboffer 
V.  State,  69  Ind.  2%;  Com.  v.  Bandall,  4 
Gray,  86;  State  v.  Burton,  45  Wis.  150. 

To  the  foregoing  authorities  I  may  add, 
as  a  matter  of  literary  cariosity  rather 
than  legal  authority,  the  following  views 
expressed  on  this  subject  by  Dr.  Samuel 
Jonnson  to  his  biographer,  Boswell,  as  far 
back  as  1772.  Boswell  was  of  counsel  for 
a  school-master  in  Scotland  who  had 
been  somewhat  severe  In  his  chastlsemait 
of  one  of  hlB  pupils,  and  the  case  was 
pending  on  appeal  from  the  court  of  ses- 
sion before  the  English  House  of  Lords,  la 
a  proceeding  to  remove  him  from  his  of- 
fice. The  opinion  of  this  most  learned  of 
literary  philosophers  having  been  solicited , 
he  discoursed  as  follows:  "The  govern- 
ment of  the  school-master  Is  somewliat  of 
thenatureot  a  military  govemmCTt,— that 
Is  to  say,  it  must  be  arbitrary;  it  must  be 
exercised  by  the  will  of  one  man  accord- 
ing to  particular  circumstances.  A  school- 
master has  a  prescriptive  right  to  beat; 
and  an  action  of  assault  and  battery  can- 
not be  admitted  against  him  unless  there 
be  some  great  excess,  some  barbarity.  In 
onr  schools  in  England  many  boys  hare 


been  maimed,  yet  1  never  heard  of  an  ac- 
tion against  a  school-master  on  that  ac- 
count. Pulfendorf,  I  thluk,  maintains  the 
right  of  a  Bchoul-master  to  beat  bis  schol- 
an."  Boswell's  Life  of  Johnson,  vol.  2, 
pp.  89-96. 

While,  on  the  one  hand,  weshould  recoft> 
nlze  that  every  child  has  rights  which 
ought  to  be  protected  against  the  brutal- 
ity of  a  cruel  teacher  or  barbarous  par- 
ent, on  the  other.  It  Is  equally  Important 
not  to  paralyze  that  power  of  correction 
and  discipline  by  the  rod  i^ven,  as  Black- 
stone  asserts,  Mor  the  benefit  of  educa- 
tion, "which  has  for  ages  been  deemed  nec- 
essary alike,  on  the  part  of  parents,  to  pre- 
vent their  children  from  becoming  "the 
victims  of  bad  habits,  and  thereby  prov- 
ing a  nuisance  to  the  community,  and 
on  the  part  of  teachers,  to  preserve  that 
discipline  of  the  schools  without  which  all 
efforts  to  promote  the  education  of  the 
present  and  future  genffl-ations  wUl  prove 
a  lamentable  failure.  Beeve,  Dom.  Bel. 
857.  No  regulation  of  the  school-room, 
any  more  than  a  law  of  the  state,  can  be 
successfully  enforced  without  the  aid  of 
coercive  penalties.  A  law  without  a  pen- 
alty is  in  practiceadead  letter.  Moderate 
chastisement  la  established  by  Immemo- 
rial usage  as  the  only  available  toror  to 
vicious  and  Incorrigible  evil-doers,  both  In 
the  homestead  and  the  achool-room,  at 
least  in  cases  where  the  more  humane  law 
of  kindness  and  moral  suasion  has  proved 
ineffectual.  "Foolishness,"  said  Solomon, 
"Is  bound  up  In  the  heart  of  a  child,  bnt 
the  rod  of  correction  shall  drive  Itfar  from 
him."  "The  rod  and  reproof  g^ve  wisdom, 
but  a  child  leftto himself  canseth  shameto 
hlsmother."  Andagaln:  "Tralnupachlld 
in  the  way  in  which  he  should  go,  and  even 
when  he  Is  old  be  will  not  depart  from  It." 
These  words  are  as  true  now  as  they 
were  a  hundred  generations  ago,  when 
they  were  uttered  by  the  wise  man.  This 
right  of  dls(Hpl1ne  with  the  rod,  adminis- 
tered without  malice  or  Immoderation, 
has  been  well  characterized  aaapartuf  the 
common  law  of  the  achool-room.  The 
more  thoroughly  the  right  is  eatabllshed, 
as  experience  In  all  discipline  shows,  the 
lees  frequ«it  will  be  theneceaaltyof  resort- 
ing to  its  exercise  to  enforce  obedience  to 
the  lawful  mandates  of  the  parent  or  tbe 
school-master. 

We  have  said  this  much  In  ordertbatwe 
may  not  l>e  misunderstood  In  the  concln- 
slon  reached  by  us,  not  to  disturb  the}udg^ 
ment  of  conviction  In  this  case.  We  can- 
not aay,  under  the  principles  above  stat- 
ed, that  the  Judge  of  the  criminal  court 
reached  an  erroneous  conclusion  In  adjudg- 
ing that  the  defendant  exceeded  his  lawful 
anthorit.y,  so  as  to  render  himself  liable 
for  an  assault  and  battery. 

The  statute  organizing  the  criminal 
court  of  Pike  county  confers  upon  convict- 
ed parties  the  rightof  appeal  to  thlsconrt 
But  where  a  Jury  is  waived,  and  the  Judge 
tries  the  facts,  thedecfslon  of  tlie  court  up- 
on the  facts  Is,  in  l^iU  effect,  equivalent 
to  the  verdict  of  a  Jury,  and.  In  the  ab< 
sence  of  statutory  power,  will  not  be  re- 
viewed by  thla  court  on  appeal.  Bell  v. 
State,  75  Ala.  26;  Calloway  v.  State,  Id. 
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37;  Knowlee  v.  State,  80  Ala.  9;  Wynn  ▼. 
State,  87  Ala.  187,  6  8oatb.  Rep.  891.  The 
statute  under  conslderatioacoufera  no  such 
Jarisdictlon  on  this  eonrt.  Acts  1888-89, 
pp.  631,  634,  9  16. 

It  Is  only  where,  npon  the  undlspated 
tacts  of  the  case,  with  all  proper  InfOTeneee 
dedndble  from  such  facta,  a  Jury  woold 
not  hive  been  lawfully  authorised  to  find 
the  defendant  guilty  of  the  crime  charged, 
that  we  will  review  and  reverse  the  judg- 
ment of  the  lower  court.  In  other  words, 
where  thewbole  question  raised  Is  reduced 
to  one  of  law,  and  the  verdict  cannot,  as 
matter  of  law,  be  supported  by  any  na- 
sonable  Inferences  from  the  evidence.  This 
was  the  case  of  Skinner  v.  State,  87  Ala. 
105,  6  South.  Rep.  399. 

There  was  evidence  In  this  case  from 
which  the  inference  of  malice  could  hare 
been  deduced  as  Inflnenclng  the  conduct  of 
the  defendant  in  his  chastisement  of  yoonff 
Crowder,  both  as  to  his  outbursts  of  tem- 
per, and  In  the  use  of  improper  Instru* 
ments  of  correction.  Taking,  as  we  mast, 
evfTyreasonablelnferencewhlcb  the  Judge, 
acting  as  a  lury,  could  have  drawn  from 
the  evidence,  we  take  as  true,  among  oth- 
ers, the  following  facts:  That  after  the 
severe  chastisement  administered  In  the 
school-room  thedefendant  followed  Crow- 
<!tor  Into  the  school-yard,  and  struck  him 
with  **  a  limb  or  stick, "  and  then  **  put  his 
bands  in  his  pocket,  as  It  to  draw  a  knife; " 
that,  althongh  Crowder  did  not  strike 
back,  bat  only  protested  against,  and  re- 
sisted, castlgatlon,  and  after  apologizing 
for  the  objectionable  language  imputed  to 
him  asked  permission  to  withdraw  from 
the  school,  the  defendant  after  prondsing 
not  to  strike  him,** afterwards Btrnck  him, 
in  the  face,  three  licks  with  bis  flat,  and 
hit  him  several  licks  over  the  bead  with 
the  butt  end  of  the  switch. "  From  these 
blows  the  eye  of  the  young  man  w  as  **  con- 
siderably swollen,"  and  was  "closed  for 
several  days."  Tbe  attending  physician 
testified  that  there  were  "marks  on  his 
head*  made  by  a  stick.  In  his  opinion." 
One  witness  assertethat  tbe  detraiaant  de- 
clared he  "  would  conquer  him  [Crowder] 
or  kin  him."  All  the  witnesses  for  the 
state  say  that  the  defendant  was  appar- 
ently very  angry  all  the  time,  and  was 
very  much  excited :  and,  after  he  got 
through  whipping  Crowder,  he  remarked, 
in  an  excited,  angry  voice,  in  the  presence 
of  tbe  school,  aud  others,  that  he  "could 
whip  any  man  In  China  Grove  beat  I" 
From  this  unseemly  conduct  on  the  part 
of  one  whose  duty  it  was  to  set  a  good  ex- 
ample of  self-restraint  and  gentlemanly  de- 
portment to  bis  pupils,  there  was  ample 
nram  for  the  inference  of  legal  malice.  In 
connection  with  unreasonable  and  Immod- 
erate correction.  Nor  was  tbe  limb  of  a 
tree  of  the  sise  indicated  by  the  evidence, 
nor  a  clinched  flst,  applied  in  bruising  the 
pupil's  eye,  alter  the  manner  ol  a  prise 
fighter,  a  proper  instrument  of  correction 
to  be  used  on  such  an  occasion. 

The  conviction  must  accordingly  be  sns- 
talned,  without  assuming  any  jurisdiction 
tu  review  the  correctness  of  the  Judge's 
finding  on  the  facta. 

Afflrmed. 


STATB.  S71 

ChLn  T.  Statb. 
(AtprwM  Court  of  Atabatma.  Jan.  99, 18B0.) 
Faxlves  to  Pkrfosh  Labok  fox  StTUTT  in  M. 

jDDaMSHT  FOB  FlIIB  AKD  CoSTS— InDIOTICBRT. 

1.  On  tbe  trial  of  an  indictmwit  tor  failnre 
to  perlOnn  aervloea  tar  a  surety  In  a  oonteaaed 
Judgment  for  fine  and  ooets, — an  fndlotment  which 
must  be  brought  within  one  year  from  the  oom- 
mission  of  the  oCEense,— the  evideuoe  showed  tnly 
taie  filing  of  a  complaint  before  the  judge  ot  the 
oounty  court,  charging  the  defendant  with  the 
crime  for  which  hewaa  indicted  beyond  the  year, 
the  Issuance  1^  that  ofQoer  of  a  warrant  for  the 
arrest  of  the  defendant  on  that  chaim,  and  the 
retnm  of  the  warrant  *'for  an  aUoM. "  There  was 
nothing  tending  to  show  that  aa  oUtu  was  ever 
issued;  that  the  defendant  waa  ever  arrested  <m, 
or  appeared  to  answer,  that  charge;  or  that  the 
defendant  was  bound  over  to  or  appeared  in  the 
circuit  court,  whence  the  Indictment  was  certified, 
to  answer  that  prosecution.  Held,  that  the  In- 
dictment waa  not  acontlniiation  of  tbe  former  pro- 
ceedings in  such  manner  aa  to  bring  the  nroaecn- 
tdtm  within  the  exoeption  to  the  atatnle  of  Umita- 
tions  aiR>lioabla  to  the  offlanB& 

8.  Ckide  Ala.  %  88Sa,  under  which  defendant 
was  indicted,  {vovidea  that  the  failure  or  refusal 
of  a  partywno  enters  Into  a  contract  of  sendoeon 
confession  of  Judgment,  eto.,  "withoat  a  good  and 
sufficient  excuse, "  to  dlschwge  and  perform  that 
contract,  renders  him  guilty  of  a  misdemeanor, 
field,  that  an  indictment  charging  anoh  failure  or 
refusal,  "without  just  cause  or  excuse, "  ts  soffi- 
cient,  under  Id.  I  4970,  which  provides  that**words 
used  In  a  statute  to  define  an  offense  need  not  be 
strictly  pursued  In  the  Indictment;  It  is  sufDoient 
to  use  other  wcffds,  opnveylng  tbe  same  meaning." 

Appeal  from  criminal  court,  Pike  coun- 
ty; Pakkb,  Judge. 

Indictment  for  failure  to  perform  service 
for  sarety  in  a  confessed  Judgment  for 
fine  and  costs.  The  Indictment  In  this 
case,  which  was  returned  into  the  court  on 
tbe  81st  October,  1889,  chatted  that  the 
defendant,  FrazlerGlles,  "having  beencon- 
vlcted  In  the  county  court  of  Pike  county 
on  a  charge  of  misdemeanor,  and  In  con- 
sideration of  M.  D.  Mlers'  having  confessed 
Judgment  and  being  security  fur  said  fine 
and  costs,  entered  Into  a  contract  In  writ- 
ing with  said  M.  D.  Mlers  to  perform  serv- 
ice, (said  contract  approved  in  open  court 
by  the  presiding  Judge,)  and  has  aban- 
doned said  contract  without  Just  cause  and 
excuse,  and  has  failed  orrefused  to  perform 
said  service,  (said  contract  having  been 
recorded  in  tbe  probate  office  of  Pike  coun- 
ty within  the  time  prescribed  by  law,) 
against  tbe  peace,"  etc.  The  defendant 
demurred  to  t^e  Indictment,  but  bisdemur- 
rer  was  ovomled;  and  he  then  pleaded 
gnllty. 

On  the  trial  before  the  court,  as  the  bill 
of  exceptions  shows,  a  Jury  not  having 
been  demanded,  tbe  prosecution  offered  in 
evidence  the  written  contract  referred  to 
in  the  Indictment,  which  was  dated  Sep- 
tember 27, 188S,  and  contained  recitals  and 
Indorsementshowing  Its  due  approval  and 
r^atration,  and  Introduced  said  M.  D. 
Mlers  as  a  witness,  who  testified,  snbstan. 
tlally,  that  on  the  day  of  the  execution  ol 
said  instrument,  in  Troy,  Ala.,  thedefend- 
ant refused  to  go  and  work  with  him,  and 
has  never  been  about  him  to  perform  said 
contract,  up  to  the  finding  ot  tbe  Indict- 
ment In  thlg  case.  The  prosecution  here 
closed,  and  the  dfdendant  then  moved  to 
dismiss  tbe  ease,  "on  tbe  ground  that  the 
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prosecution  was  not  commenced  within 
twelve  months  alter  the  commission  of 
the  offense. "  In  opposition  to  this  mo- 
tion, the  conrt  aUowed  the  prosecution, 
against  the  objection  and  exception  of  the 
defendant,  to  introduce  in  evidence  a  war- 
cant  for  the  defendant's  arrest  issued  by 
the  Judge  of  the  county  court  on  the  25th 
October,  1888,  charging  him  with  a  failure 
to  perform  service  for  said  Mlers  under 
said  written  contract,  and  allowed  the 
Judge  of  said  county  court  to  testify  that 
the  warrant  was  Issued  on  an  affidavit 
which  charged  the  oflehse  in  substantially 
the  same  words,  and  that  he  had  not  been 
able  to  find  said  attidaTlt  after  diligent 
search.  The  defendant  objected  and  ex- 
cepted to  the  admission  of  each  part  of 
this  evidence.  The  warrant  was  offered  and 
read  in  evidence;  waslndorBed,'*Betumed 
for  an  alias,  February  16th,  1889;**  and 
there  was  no  proof  that  any  other  proceed- 
ings wereever  had  under  it.  Theabore  be- 
ing substantially  all  theevldeace,  the  court 
found  the  defendant  guilty,  and  Imposed  a 
sentence  as  prescribed  by  law;  to  which 
Judgmentand  ruling  thedeftmdant  duly  ex- 
cepted. 

W.  L.  Parks,  for  app^ant.  Attj.  Qen. 
Murtia.  tor  the  State. 

McClelun,  J.  The  act  of  February  26, 
1889,  eBtablisbIng  the  criminal  court  of 
Pike  county,  and  providing  for  appeals 
from  that  court  to  this,  does  not  authorize 
us  to  review  the  conclusions  of  the  judge 
of  that  court  on  the  evidence  adduced  be- 
fore him ;  jury  being  waived.  Acts  1888-89, 
pp.  631-636;  Wyun  v.  State,  87  Ala.  137.  6 
South.  Rep.  891. 

It,  however,  the  facts  put  in  evidence  tn 
a  s^ven  rase,  or  In  respeut  to  a  particular 
matter,  before  the  judge  of  that  court,  are 
free  from  conflict,  and  do  not  admit  of  ad- 
verse inferences  or  deductions,  the  action 
of  the  court  in  applying  the  law  to  those 
facta  will  be  reviewed.  In  auch  case,  the 
matter  revised  is  a  conclnsfon  of  law 
from  undisputed  facts,  and  not  the  finding 
of  fact  from  the  evidence  adduced  on  the 
trial.  Skinner  v.  State,  87  Ala.  106, 6  South. 
Bep.  899:  Hardy  v.  Ingram,  84  Ala.  544,  4 
South.  Bep.  372;  Boyd  v.  State,  ante,  268, 
(present  term.)  The  present  case  Illus- 
trates the  foregoing  proposition.  The  of- 
fense charged  was  barred  by  the  statute 
of  limitations  of  one  year,  unless,  as  was 
claimed,  the  prosecution  hud  been  com- 
menced within  the  year  by  the  Issuance  of 
a  warrant  as  provided  by  section  8714  of 
the  Code.  There  was  uo  dispute. aa  to 
wliether  a  warrant  for  the  arrest  of  the 
defendant  for  the  offense  charged  against 
him  by  the  indictment  under  which  this 
conviction  was  had,  was  Issued  within  a 
year  from  the  commisalon  of  the  off^se, 
but  the  contention  was  that  the  issuance 
of  that  warrant  did  not  have  the  effect  of 
saving  the  prosecution  from  the  bar  of  the 
statute;  and  this  contention,  manifestly, 
raised  a  questlou  of  law,  which  the  lower 
conrt  decided  adverse  to  the  defendant. 
We  entertain  no  doubt  of  our  right  and 
duty  to  review  this  action,  under  the  prin- 
ciples adverted  to  above.  The  evidence 
i^owed  only  the  filing  of  a  complaint  be- 


fore the  Judge  of  the  county  court,  charg- 
ing defendant  with  the  crime  tor  which  he 
was  indicted  beyond  the  year,  the  issu- 
ance by  that  officer  of  a  warrant  for  the 
arrest  ot  the  defendant  on  that  charge, 
and  the  return  of  the  warrant  "tor  ao 
aliaB."  There  was  nothing  tending  to 
show  that  an  aUaaw&B  ever  Issued;  that 
the  defendant  was  ever  arrested  on,  or  ap- 
peared to  answer,  that  charge;  that  any 
other  or  further  step  or  proceeding  was 
takw  In  that  behalf ;  or  that  the  defendant 
was  bound  over  to  or  appeared  In  the  cir- 
cuit court,  whence  this  Indlctm^twaa  cer- 
tified, to  answer  that  prosecution.  On 
these  nncontro verted  facts,  there  was  no 
connection  between  the  prosecution  insti- 
tuted within  the  year,  by  complaint  and 
warrant  In  the  county  court,  aad  the  pros- 
ecution instituted  beyond  the  year,  by  In- 
die tment  in  the  circuit  court;  andthejudge 
ot  the  criminal  court  committed  an  error 
of  law,  not  ot  fact.  In  holding  the  latter 
proceeding  was  a  ctMitinnation  of  the  for- 
mer. In  such  manner  as  to  bring  the  prose- 
cution within  the  exception  to  the  statute 
3f  llmitatlonsappllcable  to  offenses  of  this 
grade.  Martin  v.  State.  79  Ala.  267. 

8ectl<m  8882  ot  the  Code,  under  which  ap- 
pelant waa  convicted,  prorides  that  the 
failure  or  retnsal  ot  a  part^  who  mters 
into  a  contract  of  service  on  confession  ot 
Judgment,  etc.,  "without  a  good  and  suf- 
ficient excuse, "  to  discharge  and  perform 
that  contract,  renders  blm  guilty  ot  a  mis- 
demeanor. Thepresentlndictmentcbaigea 
such  failure  or  refusal  "without  just  cause 
or  excuse; "  and  It  is  insisted  that  the  de< 
murrer,  which  proceeded  on  the  ground 
that  tbelndlctmentdld  not  follow  thesta^ 
ute  In  describing  thia  pur^  statutory  de- 
tense,should  have  been  sustained.  Section 
4370  of  the  Code  provides  that"  words  used 
Ina  statute  to  deflnean  offense  neednotbe 
strictly  pursued  In  the  indictment.  It  la 
sufficient  to  use  other  words,  conveyins 
the  same  meaning. "  To  our  minds,  the 
words  employed  In  the  Indletment  convey 
substantially  the  same  meaning  as  those 
used  to  describe  the  offense  in  the  statute, 
and  we  hold  there  was  no  error  Inoverrul- 
Ing  the  demurrer. 

For  the  error  pointed  out  In  reference  to 
the  statute  ot  limitations,  the  judgment  of 
the  criminal  court  is  reversed,  and  the 
cause  remanded. 


Wblls  v.  Stats. 
(jSuprsme  CauH  cf  Alabama.  Jsa.  SO,  1880.) 
iKDicmm— Hinroinn. 
A  plea  of  not  guilty  to  an  indlotment  is  an 
sdmission  that  the  name  by  which  the  defendant 
la  indicted  ia  hia  true  name,  snct  »  waiver  of  the 
misnomer,  if  in  flwt  the  indiotnieatwsBorigiiMUy 
open  to  that  olileotlaL 

Anpeal  from  circuit  court.  Marshall 
county  ;  John  B.  Tally,  Judge. 

Indictment  tor  carrying  concealed  weap- 
ons. The  Indictment  in  this  case  charged 
tiiat  **Babe  Wells,  whose  true  Christian 
name  Is  to  the  grand  jury  unknown,  oth- 
erwise than  as  stated,  carried  a  pistol  con- 
cealed iabout  his  person."  There  was  no 
demurrer  to  the  Indictment,  and  no  plea 
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in  abatement,  and  lesne  was  Joined  on  tbe 
plea  of  not  gollty.  On  tbe  trial  the  proB- 
ecation  Introduced  a  single  witness,  wbo 
testified  that  the  defendant,  on  proposing 
a  visit  to  **  the  mountain.*'  which  the  wit- 
ness declined,  lest  they  mlffht  get  into  some 
troable,  pnlted  a  pistol  ont  m  bis  pocket, 
showed  it  to  witness,  and  thai  replaced  It 
in  his  pocket;  and  he  further  tesufled,  on 
cross-examination,  "that  he  was  before 
the  grand  Jarj,  and  they  did  not  ask  him 
If  the  defendant  had  any  other  name,  bnt 
did  not  recollect  It  they  asked  him  the 
name  of  the  d^endant. "  Tbe  defendant 
then  inlTOdiiced  one  WUllam  Wdls  as  a. 
witness,  who  teittlfled  "that  he  was  before 
the  grand  Jury  by  which  tbe  Indictment 
was  found,  and  they  did  not  ask  him  any- 
thing about  the  defendant's  name;  that 
he  was  well  acquainted  with  the  defend- 
ant at  tbe  time,  and  knew  that  bis  name 
was  Pinckney  Wells,"  On  this  evidence 
the  defendant  asked  the  following  charge 
In  wrltlng,and  excepted  to  Its  refusal:  "If 
the  Jury  believe  from  the  evidence  that  the 
defendant's  tmeChristlannameattheflnd- 
fng  of  tbe  Indictment  was  Pinckney  Wells, 
and  that  the  grand  Jury  knew  his  name 
was  Pinckney.  or  by  the  exercise  of  due 
diligence  could  have  found  out  the  fact, 
and  failed  to  do  so,  then  they  must  acqutt 
the  defendant. "  After  conviction  the  de- 
fendant moved  In  arrest  of  Judgment,  on 
the  ground  that  the  averments  of  th«  In- 
dictment as  to  his  name  "  are  inconfldstent 
and  self-repugnant,"  which  motion  tbe 
court  overruled. 
A  tty.  Qen.  MarUa,  for  the  State. 

McClelun.  J.  The  plea  of  not  gnlltr 
was  an  admission  that  the  name  by  which 
tbe  defendant  was  Indicted  was  bis  true 
name,  and  a  waiver  of  tbe  misnomer,  11  In 
fact  the  Indictment  was  originally  open 
to  that  objection,  whether  advantage  is 
sought  to  be  taken  of  it  on  the  trial,  oja  by 
a  request  for  an  instruction  on  the  point, 
or  after  verdict  by  a  motion  In  u-rest  of 
judgment.  Miner  v.  State,  54  Ala.  166. 
There  was  no  self-repugnance  or  Incon- 
sistency in  tbe  all^atlons  of  the  indict- 
ment as  to  the  Christian  name  of  the  defend- 
ant. The  most  that  can  be  affirmed  of  the 
language  employed  In  this  connection,  to- 
wit.  "Babe  Welle,  (whose  true  Christian 
name  is  to  the  grand  Jury  unknown,  oth- 
erwise than  as  stated,) "  is  that  the  grand 
Jury  were  in  doubt  whether  the  name 
''Babe"  wasthebaptlsmalorpsnedonym  of 
the  defendant,  but  that,  if  his  name  was 
other  than  as  stated,  the  fact  was  un- 
known to  them ;  or,  In  other  words,  that 
they  knew  this  was  a  name  by  which  de- 
fendant was  known,  and  if  be  had  anoth- 
er they  neither  knew  that  other,  or  the 
fact  that  he  had  any  other.  Moreover, 
the  matter  embraced  In  the  parentheses,  as 
shown  above,  was  moe  surplusage,  not  es- 
sential to  a  full  averment  of  the  offense 
and  identiflcntlonot  the  offender.and  may 
be  entirely  disregarded.  1  Bleh.Crlm.  Proc. 
5  487;  Heard,  Grim.  PI.  §5  135,186.  If.  on  the 
other  hand,  tbe  language  quoted  be  held 
the  equivalent  of  an  averment  that  the 
first  name  of  the  defendant  was  unknown 
to  tbe  grand  jury,  the  result  to  the  appel- 
lant is  the  same.  He  might  have  lin- 
T.7so.no.7— 18 
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peached  the  finding  by  disproof  of  the  fact- 
thus  alleged;  tbatJs.itwra  open  to  him  to 
show  that  bis  true  name  was  known,  and, 
showing  which,  the  indictment  wonld  not 
have  supported  a  conviction.  But  he  did 
not  do  tills.  What  he  did  was  to  show, 
not  that  the  Jury  knew,  bat  lAat  with  rea- 
Bonable  inquiry  they  might  hare  known, 
his  true  name.  This  was  Insufficient ;  and 
the  charge  requested,  which  predicated 
his  right  to  an  acquittal  on  the  failure  of 
tbe  Jury  to  make  diligent  Inquiry  in  this 
behalf,  was  properly  refused.  Dnvall  t. 
State,  68  Ala.  12. 

The  )udgm«ait  kA  the  drcult  court  Is 
firmed. 


Stanlbt  v.  State. 
(Supreme  Court     Alabama.  Jul  80,  ISM.)  , 

IirolOTKXNTS  — InDORBBICZNT  — CUBK  OF  CoUBT— 

Ehbbzzlbmbitt — EvrosNci. 

1.  Code  AOa.  {  4886,  requiring  an  Indictment 
to  be  indorsed,  dated,  and  signed  by  the  <^k,  Is 
directory  merely. 

2.  Defendant  was  Indicted  for  oonvertins:  to 
his  own  use  moneys  paid  into  his  office,  or  received 
by  him  in  his  official  capaci^  as  clerk  of  the  cir- 
cuit court  The  solicitor  elected  to  charge  defend- 
ant with  having  embezzled  the  solicltor'B  fees  In 
five  specified  cases,  in  which  the  defendants  were 
convicted  at  tiie  ^1  term,  1887,  of  the  court  "So 
final  recOTd  having  been  made  up  sinoe  1883,  and 
the  original  Indictments  in  the  cases  of  the  per- 
sons convicted  having  been  mislaid  or  lost,  the 
solicitor  introduced  in  erideoioe  the  trial  dowet, 
sod  the  minutes  of  the  oocrL  to  show  1^  ooavic- 
Uon  of  the  defendants  In  tiie  cases  elected,  ai^ 
confessions  of  judgment  for  the  fines  and  costs ; 
also,  the  Issue  of  executions,  the  collection  of  the 
Bolioitor's  fees  by  the  sherllL  amd  the  receipts  of 
defendant  for  the  same.  Held,  HiAt  tUa  erldenoa 
was  admissi  b  le  to  show  that  dtfeadant  bad  received 
the  fees  in  his  official  capacity. 

8.  Transcripts  of  the  reports  made  to  the  au- 
ditor by  defendant,  as  clerk,  of  the  amount  of  so- 
licitor's fees,  in  cases  of  convioUon,  with  whiEih 
he  was  charged,  having  bem  properly  oertifled. 
were  reoeivable  In  evld«ioe. 

4.  Prootf  offered  of  other  acta  of  embezxlement, 
of  slmUar  cbaraeter,  committed  the  defendant, 
was  admissible,  being  material  to  show  the 
knowledge  and  intent  with  which  the  particular 
acts  charged  were  committed,  and  teaiding  to  re- 
but any  inference  of  accident  or  mistake. 

Appeal  from  circuit  court,  Covington 
county:  John  P.  Hdbbabd,  Judge. 

Indictment  for  embezzlement.  The  In- 
dictment In  this  case  charged  that  John  E. 
Btanley,  "being  clerk  of  tbe  circuit  court 
of  said  county,  knowingly  converted  to 
his  own  use,  or  permlttM  another  to  use. 
money  to  about  the  amount  of  fifty  dol- 
lars, which  was  paid  into  bis  office,  or 
received  by  blm  In  bisofficlalcapaclty.and 
which  said  money  belonged  to  the  state 
of  Alabama. "  laaue  being  Joined  on  the 
plea  of  not  guilty,  the  Jury  returned  a  ver- 
dict In  these  words:  **We,  the  Jury,  find 
tbe  def^dant  guilty  <A  converting  to  his 
own  use  more  than  twenty-five  dollars ; " 
and  the  court  thereupon  sentenced  him 
to  the  penitentiary  for  the  term  of  three 
years.  When  the  case  was  called  for  trial, 
before  pleading  to  tbe  indictment,  tbe  de- 
fendant moved  to  strike  it  from  the  files 
because  it  was  not  Indorsed  by  tbe  clerk 
as  required  by  law,  showing  the  fact  and 
date  of  flUng,  with  his  signatnreattached. 
On  tbe  bearing  of  this  motion,  It  was 
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shown  to  the  conrt,  as  the  bill  of  excep- 
tionB  sbowB,  that  the  Indictment  wa«  re- 
turned Into  open  coart  by  the  foreman  of 
the  grand  ]ax7'»  in  tiie  presence  of  IS  or  more 
of  the  grand  }nrors;  that,  the  Indictment 
being  aigainst  the  clerk,  the  court  appoint- 
ed XT  Dixon  as  special  clerk,  In  the  presence 
of  the  grand  jury,  and  delivered  thelndlct- 
ment  to  him ;  that  It  was  retained  byaald 
Dixon  until  the  present  Incumbent,  W.  J. 
Mosely,  was  Qualified,  and  entered  on  the 
discharge  of  uie  duties  of  the  clerk's  office, 
when  1 1  was  d^rered  to  him  by  said  Dix- 
on, and  it  was  produced  by  him  on  the 
trial.  On  this  evidence  thecourt  overruled 
the  motion  to  strike  the  Indictment  from 
the  flies,  and  the  defendant  duly  excepted. 

J.  D.  Gordon,  W.  D.  Roberta,  and  John 
Gamble,  for  appellant.  Attj.  Oen.  Mar- 
pa,  for  the  State. 

Clopton,  J.  Defendant  moved  to  strike 
the  indictment  from  the  flies  on  the  ground 
that  It  was  not  Indorsed,  dated,  and  signed 
by  the  clerk,  as  required  by  the  statute. 
The  motion  Is  based  on  section  4386  of  the 
Code,  which  requires:  "All  Indictments 
m  list  be  presrated  to  the  court  by  the  fore- 
man of  the  grand  Jury,  in  the  presence 
of  at  least  elevrai  others  Jurors,  must 
be  Indorsed  'Filed,*  and  the  indorsement 
dated  and  sigrned  by  the  clerk."  Nocltlzen 
should  be  tried  for  a  criminal  offense  until 
he  has  been  regularly  and  It^ally  charged ; 
and  it  becomes  the  doty  of  the  conrt  to 
strike  an  Indictment  from  the  flies,  on  ob- 
jection being  made  in  due  time,  when  It 
appears  to  have  been  introduced  Into  them 
without  warrant  of  law.  Bat  the  only 
evidence  which  the  statute  requires  that 
an  indictment  has  been  regularly  andlegal- 
ly  returned  Into  conrt  Is  that  It  shall  be 
Indorsed  "A  true  bill,"  which  shall  be 
signed  by  the  foreman  of  the  grand  Jury. 
Code,  g  4868;  Wesley  v.  State,  52  Ala.  182. 

In  determining  whether  section  4tt86  is 
mandatory  or  directory,  the  provision 
should  be  taken  notice  of  which  requires, 
after  providing  for  the  flltng  and  Indorse- 
ment by  the  clerk :  "  But  no  «itTy  of  an 
Indictment  found  must  be  made  on  tbe 
minutes,  nor  must  any  indictment  be  In- 
spected by  any  other  person  than  the  so- 
licitor, the  presiding  Judge,  and  the  clerk 
of  the  court,  until  the  defendant  has  been 
airestsd,  or  has  given  ball  for  his  appcar- 
ani».  **  The  purpose  of  the  section  is  to 

Erevent  an  inspection  of  tbe  Indictment 
J  any  person  other  than  the  oflBcers 
named,  and  to  constitute  the  Indorsement 
by  the  clerk  evidence  that  It  had  besn 
properly  returned  Into  court.  The  stat- 
ute Imposes  upon  the  clerk  a  public  duty, 
— a  ministerial  duty,— and  prescribes  the 
mode  of  performance,  Intended  to  secure 
the  orderly  and  proper  conduct  of  the  bus- 
iness of  the  court.  It  requires  the  duty  to 
be  performed  at  a  certain  time,  and  In  a 
certain  manner,  and  contains  no  nugatory 
words.  Time  is  not  of  the  essence  of  the 
duty  to  be  performed.  On  thte  principle. 
It  has  been  decided  that  tbe  Indorsement 
required  to  be  made  by  the  clerk  may  be 
made  at  any  time  while  the  cause  is  In 
0erl.  Hubbard  r.  State,  72  Ala.  IM;  We«- 
1^  ▼.  State,  snpra.  To  make  the  per- 
formance of  such  a  duty  esaenttal  to  the 


valldll7  of  an  Indictment  which  has  been 
returned  into  court  Indorsed  and  signed 
by  the  foreman  of  the  grand  Jury,  as  re- 
quired by  the  statute,  would  oftentimes 
work  great  Inconvralence  and  prejudice* 
and  ddeat  the  ends  of  the  administration 
of  the  criminal  law.  We  hold  the  statute 
to  be  merdy  directory.  Walker  v.  Chap- 
man, 22  Ala.  116. 

Defendant  was  Indicted  for  knowingly 
converting  to  his  own  use,  or  permitting 
another  to  use,  moneys  which  were  paid 
into  his  office,  or  received  by  him  In  fala 
ofl9cial  capacity  as  clerk  of  the  circuit 
court.  The  solicitor  elected  to  charge  tbe 
defendant  with  having  embezzled  the  solic- 
itor's fees  In  flve  specified  cases,  in  which 
the  defendants  were  convicted  at  the  fall 
terra,  1887,  of  the  court.  No  final  record 
having  been  made  up  since  1882,  and  the 
original  Indictments  In  tbe  cases  of  the 

geraons  convicted  having  been  mislaid  or 
)st,theso]icltorlntroduced  In  evidence  the 
trial  docket,  and  the  minutes  of  the  court, 
to  show  the  conviction  of  the  defendants 
in  the  cases  elected,  and  confessions  of  Judg- 
ment for  the  fines  and  costs ;  also,  the  Issue 
of  executions,  the  collection  of  the  solicit- 
or's fees  by  uieritf,  and  tbe  receipts  of  de- 
fendant  (or  the  same.  There  can  be  no 
Just  objection  to  this  evidence,  or  any  part 
thereof.  It  was  relevant  and  admissible 
to  show  that  defendant  had  received  the 
fees  In  his  official  capacity. 

The  statute  requires  that  all  fees  taxed 
against  defendants,  on  convictions,  as  so- 
licitor's fees,  shall,  when  collected  by  any 
officer  anthorlied  by  law  to  collect  such 
fees,  be  forthwith  paid  to  the  state  treas- 
urer, and  that  the  clerks  of  the  circuit 
court  shall  make  quarterly  reports  to  the 
auditor  of  the  solicitors*  fees  collected  In 
their  respective  counties.  Acts  1886-87,  p. 
161.  By  subdivision  6  of  section  96  of  the 
Code,  the  auditor  Is  required  "to  audit 
and  adjust  the  accounts  of  all  public  offi- 
cers, keeping  a  r^nlar  account  with  every 
person  In  each  county  In  the  state  who  Is 
by  law  authurlzed  to  collect  and  receive 
any  part  ol  the  state  revenue,  in  snltable 
books,  In  which  he  must  charge  such  per- 
sons with  all  sums  of  moneydue  from  them 
severally,  and  credit  each  with  all  moneys 
paid  by  him  to  the  treasurer,  having  first 
certified  to  that  office  the  amount  or  bal- 
ance due. "  Aad  section  2785  requires  that 
"all  transcripts' of  books  or  papers  !«• 
quired  by  law  to  be  kept  In  the  office  of 
the  secretary  of  state,  or  the  office  of  the 
auditor,  when  certified  by  the  proper  cus- 
todian thereof,  must  be  received  In  evl- 
denceln  all  courts."  Undertbese  statutes, 
the  transcripts  of  the  reports  made  to  the 
auditor  by  defendant,  as  clerk,  of  the 
amount  of  solicitor's  t^.  In  cases  of  con- 
viction, with  which  he  was  charged,  hav- 
ing been  properly  certified,  were  receivable 
In  evidence.  They  are  papers  which  he  Is 
required  to  keep  under  the  sanction  of  his 
official  oath,  and  In  performance  of  his  of- 
ficial duty.  They  are  prima  Gtcle  evidence 
of  the  facts  stated  In  them.  Dudley  t. 
ChUtott  Co.,  66  Ala.  603. 

Defendant  further  objects  that  the  state 
was  allowed  to  prove  ottoises  other  "Uian 
those  charged,  though  of  a  similar  char- 
acter. It  is  true  that  In  all  criminal  trials 
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the  evidence  Bbonld  be  relevant,  and  conf 
Sned  to  the  proof  or  disproof  of  the  point 
In  laaue;  and  generally  it  le  not  allowable 
to  proTe  the  commlMlon  of  other  ollensefl 
by  the  aecneed  for  the  parpose  of  convict- 
ing- him  of  the  offenM  charged.  But  there 
arewell-reeognlied  exceptions  to  this  rule; 
and  such  evidence  Is  receivatjle  when  neces- 
sary to  prove  acieater^  to  establish  Identi- 
ty, or  to  complete  a  chain  of  circumstan- 
tial evidence  of  guilt  In  respect  to  the  act 
charged.  Ingram  v.  State,  89  Ala.  247; 
Mason  t.  State,  43  Ala.  632.  The  evidence 
Introduced  by  the  state  related  to  solic- 
itor's feed  on  convictions  of  persons  other 
than  those  with  which  the  solicitor  elected 
to  charge  the  defendant,  and  couMiated  of 
proof  of  the  convictions  of  such  persons, 
the  collection  of  solicitor's  fees  by  the  sber- 
Itr,  and  the  receipts  of  defendant  for  same; 
also,  of  the  transcript  from  the  auditor's 
office  of  the  reports  of  d^endant,  of  the 
amoDBt  0^  solicitor's  fees  paid  In  the  cases 
of  conviction,  and  that  no  part  thei-eof 
had  been  pidd  by  defendant.  The  solic- 
itor's fees  thus  reported  accrued  at  the  (all 
term,  1887,  and  the  spring  and  fall  terms, 
1888,of  theclrcultcourt.  These  (acts  show 
that  the  proofo  offered  of  other  acts  of  em- 
beulement  wen  iutlmatdy  and  directly 
connected  with  the  particular  accusation 
gainst  defendant,  and  the  evidence  ad- 
duced to  establish  It.  They  form,  to  some 
extent,  parts  of  one  transaction,  and  are 
material  to  show  the  knowledge  and  In- 
tentwith  which  the  particular  acts  charged 
were  committed,  and  tend  to  rebut  any  In- 
terenee  of  accident  or  mistake.  People  v. 
Oray,  <t6  Cal.  271, 6  Fee.  Bep.  340. 

The  court  instructed  the  Jury  that  the 
<nily  purpose  for  which  they  could  consid- 
er the  evidence  relating  to  the  other  acts 
of  embesElement  was  to  determine  defend- 
ant's gulll7  knowledge  la  converting  the 
mon^s  with  which  he  was  charged,  and 
that  they  could  not  convict  unless  satis- 
fled  that  he  did  convert  to  his  own  use, 
knowingly,  the  moneys  with  which  he  Is 
charged  in  the  Indictment.  The  courtcon- 
flned  the  evidence  within  proper  limits,  and 
restricted  it  to  proper  purposes,  though  It 
might  fUso  well  have  instructed  the  Jury 
that  they  could  consider  the  evidence  In  de- 
termining the  Intent  with  which  defendant 
used  the  moneys:  but  of  this  omission  the 
defendant  cannot  complain. 

We  dlseover  no  error  in  the  record. 

Affirmed. 


SULUVAH  V.  StATB. 

<0miram0  Court  (trariavfsrippi.  March  17, 1890.) 
PmizB-PiaHTiifo— IirDiCTumrr. 

1.  As  it  !•  doubtful  whether,  to  constitute  s 
^prixe-flght, "  there  must  be  a  ffhtioff  In  publlo, 
and  as  Act  Miss.  March  7,  18S^  m^ng  it  '*un- 
lawfol  for  any  perwms  to  engage  In  OTize-flghtliig 
in  this  state,*  was  Intended  to  prohibitprise-^ht- 
ing  which  ispublio  in  character,  and  tends  toais- 
torb  the  peace,  it  is  not  sufficient  to  Indict  under 
this  statute  t^the  use  (tftlie  statutory  words  only; 
but  the  faots  which,  U  iroved,  would  show  tae 
defendant  to  he  gouty  of  the  statutwy  ofiense 
most  be  obarged. 

a.  ^e  Indictment  mnst  charge  that  the  per- 
sons fought  together,  and  against  each  other,  In 
«rdflr  to  coDStltate  the  ofBenae  of  "engaging'*  In 
(he  fight,  and  am  Indiotment  which  ohaigea  that 


S.  did  unlawfully  engage  lua  prize- fit^t with  E., 
"to-wltf  did  then  and  there  enter  a  ring,  com- 
monly called  a  'prize-ring,'  and  did  then  and 
there,  in  said  ring  bea^  8tiik&  and  braise  said** 
E.,  la  defective  as  the  irtdeUoff  flotslades  the  ooo- 
clnsloB  that  K.  ton^t 

Appeal  from  circuit  court,  Marlon  eooi^ 
ty;  S.  H.  Tbhral,  Judge. 

Culboon  <fi  Green,  for  appellant.  T.  Jf. 
Miller^  Atty.  Gen.,  for  the  State. 

CooFBB,  J.  The  appellant  has  been 
convicted  of  the  offense  ofpriie-flghting,  in 
violation  of  an  act  entitled  **  An  act  to  pre- 
vent prlie-fightlng  In  this  state,  and  tor 
other  purposes, "  approved  March  7, 1882. 
The  first  section  of  the  act  declares  that 
"It  shall  be  unlawful  for  any  persons  to  en- 
gage in  prize-fighting  In  this  state,  and  any 
persons  enga^ng  in  such  prlse-flghtlng 
shall  be  deemed  guUty  of  a  misdemeanor,^ 
etc.  The  indietmrait  contains  twocounta, 
— the  first  (or  a  violation  of  the  above 
statute,  and  the  second  for  an  assault  and 
battery.  Appellant  was  acquitted  under 
the  second  count,  and  convicted  under  the 
first.  The  defendant  pleaded  in  abate- 
ment to  the  indictment,  to  which  demur- 
rers  were  interposed,  and  were  sustained ; 
and.  alter  conviction  he  moved  In  arrest 
of  Judgment,  and  for  a  new  trial;  and,, 
both  motions  b^g  denied,  he  prosecutea 
this  appeal. 

So  much  of  the  indictment  as  la  brought 
Into  review  is  as  follows: 

"  The  state  of  Mississippi,  County  of  Mar- 
lon. In  the  circuit  courtfor  tbe  second  Ju- 
dicial district  of  Marion  county,  at  the 
special  August  term,  1889.  The  grand  Jur- 
ors of  the  state  of  Mississippi  upon  their 
oaths  present  that  John  L.  Sullivan,  In 
the  second  Judicial  district  of  Marion 
county.Mlssisslppl.onthe  8tb  day  oi  July, 
A.  D.  1889,  by  and  in  pursuance  of  a  pre- 
vious appointment  and  arrangement  made 
to  meet  and  engage  in  a  prlse-figbt  with 
another  person,  to-wlt,  with  Jake  KU- 
raltt,  did  then  and  there,  for  a  large  sum 
of  money,  the  exact  amount  of  which  is  to 
the  grand  Jurors  'aforesaid  unknown,  did 
then  and  there,  to-wlt,  on  the  8th  day  of 
July,  18S9,  In  the  second  Judicial  district  of 
Marlon  county,  Mississippi,  unlawfully  en- 

f age  in  a  prize-fight  with  tbe  said  Jake 
;ilraln.  to-wlt,  did  then  and  there  enter 
a  rlnK,  commonly  called  a  'prise-ring,'  and 
did  then  and  there,  In  tbe  said  ring,  beat, 
strike,  and  bruise  the  said  Jake  Kllraln, 
gainst  the  peace  and  dignity  of  the  state 
of  Mississippi.  Jas.  H.  Neville,  Dlst. 
Atty.  " 

This  count  is  fatally  defective  as  one 
charging  the  appellant  with  the  offense  of 
prlse-flgbtlng.  Tbe  statute  neither  defines 
the  offense  of  prlie-fighting.  nor  declares 
what  act  done  shall  be  a  violation  of  Its 
provisions.  The  specific  offense  was  un- 
known to  the  common  law;  the  partici- 
pants being  only  punishable  tor  an  afiray, 
riot,  or  assault  and  battery,  according  to 
the  circumstances.  In  Indlctmentsforpure- 
]y  statutory  offenses.  It  Is  sometimes  suffi- 
cient to  charge  the  oHense  by  using  only 
the  words  of  the  statute.  This  may  be 
donewherethelanguage  of  the  statute  is  so 
specific  as  to  give  notice  of  the  act  made 
unlawful,  and  so  exclusive  as  to  prevent 
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Its  appUcatlon  to  any  other  acta  than 
those  made  nnlawful.  Ourstatateaeainst 
retailinflr  (Code.  $  1097)  Is  an  apt  UluBtra- 
Hon  of  etatutea  of  th!a  character.  It  de- 
clares that "  It  BbaU  not  be  lawful  for  any 
person  to  aeU  any  tIooub  or  Bylrltuons 
liquor  In  a  lew  quantity  than  one  pint, 
-witbout  having  first  obtained  a  license 
In  the  manner  dire<!ted  by  tbla  act. "  Here 
the  nature  and  character  of  the  prohibited 
act  la  clearly  set  out,  and  there  is  an  exclu- 
sion of  Its  application  as  to  the  only  class 
of  persons— licensed  dealers— who  may  sdl 
In  the  quantity  named  without  ffuUt.  But 
where  the  act  prohibited  does  not  clearly 
appear  from  the  languafce  employed,  or 
where,  under  certain  circumstances,  one 
may  lawfully  do  the  thing  forbidden  by 
the  literal  meaning  of  the  words  of  the 
statute,  It  Is  not  aufficlent  to  indict  by  the 
use  only  of  the  statutory  words.  Under 
such  circumstances,  the  Indictment  must 
charge,  Ux  apt  language,  the  unlawful  act, 
that  the  defendant  may  be  advised  of  the 
nature  and  character  of  the  offense  with 
which  he  is  charged,  and  that  be  may,  by 
demurrer,  take  the  opinion  of  the  court 
whether  the  facts  charged  constitute  an 
offense. 

In  Jesse  v.  State,  28  Mlsa.lOO.the  defend- 
ant had  been  Indicted  under  a  statute 
which  provided  that**If  anyslavebe  guilty 
of  burning  any  dwelling-house,  store,  cot- 
ton-house,  gin,  or  outhouse,  bam,  or  sta- 
ble,"etc.  Thelndlctment  was  in  thewords 
of  the  statute,  and  it  was  held  InauflBdeDt 
for  the  reason  that  thestatutewas  intend- 
ed to  punish  a  roalli-lous  burning  only. 

A  statute  declared  that,  "if  any  clerk  of 
any  court,  or  public  officer,  or  any  other 
person,  shall  wittingly  make  any  false  en- 
try, or  erase  any  word  or  letter,  or  change 
any  record  belonging  to  any  court  or  pub- 
lic office,  whether  In  his  keeplnx  or  not,  he 
sbaU  on  conviction, "etc.  Codel880,  §  2703. 
It  wcua  held  that  the  purpose  of  the  act  was 
to  prevent  such  change,  erasure,  orfalse  en- 
try, to  the  end  that  some  one  might  be  there- 
by boneflted  or  injured,  and  that  an  in- 
dictment which  failed  to  aver  anch  fact 
wasfatallydefectlve.  Harrington  v.State, 
64  Miss.  490.  The  tacts  developed  on  the 
trial  of  that  case  disclosed  that  the  defend- 
ant, a  clerk  of  the  treasurer,  erased  the 
number  of  a  warrant  that  had  been  erro- 
neously entered  on  the  treasurer's  books, 
and  substituted  the  true  number.  These 
cases  were  decided  on  the  ground  that  a 
person  might,  under  drcnmstances,  law- 
fully do  the  things  forbidden  In  the  most 
comprehensive  manner  by  the  mere  letter 
of  the  statute.  "  A  verdict  [of  a  jury]  does 
nothlngmorethan  verify  the  facts  charged ; 
and,  tl  these  do  not  show  the  party  guilty, 
he  cannot  be  considered  as  having  violat- 
ed the  statute."  Shaw,  C.  J.,  in  Com.  v. 
Odlln,  28  Pick.  275. 

Where,  therefore,  the  languid  of  the 
statute  Is  broader  thiin  Its  purpose,  and 
the  Indictment  Is  In  the  words  of  the  stat- 
ute, It  cannot  be  told  whether  the  Jury  in- 
tend to  find  the  defendant  guilty  of  the  act 
forbidden  by  the  statute,  or  of  those  only 
within  its  literal,  but  not  Its  true,  con- 
struction. It  is  therefore  necessaryfor  the 
pleader  to  depart  from  the  statute,  and  In- 


dict in  words  aptly  charging  an  offense,  in 
all  cases  In  which  the  words  ol  the  statute 
do  not  In  legal  intendment  Import  a  par- 
ticular offense  certainly  committed  by  any 
one  who  has  violated  Its  literal  language. 

The  statute  under  consideration  declares. 
In  general  'terms,  that  It  shall  be  "unlaw- 
ful for  any  persons  to  eag&ge  in  pria^ 
fighting  In  this  state. "  What  Is  a  "  prise- 
fight"  Is  not  declared,  but  must  be  discov- 
ered by  the  courts  from  the  known  mean- 
ing of  the  terms  used,  and  the  evil  Intend- 
ed to  be  provided  against.  The  meaning 
of  "  to  flgbt, "  according  to  Webster  Is  **  to 
strike  or  contend  for  victory.  In  battle  or 
in  single  combat;  to  attempt  to  defeat, 
subdue,  or  destroy  an  enemy,  either  by 
blows  or  weapons."  Worcester  gives 
practically  the  same  definition.  Prise  is 
defined  by  Worcester  to  be  "a  reward 
gained  by  contest  or  competition,"  and 
by  Webster  as  "that  which  Is  obtained 
against  the  competition  of  others ;  any- 
thing carried  off  as  the  result  or  award  of 
a  contest."  Worcester  defines  "priie- 
flghter  "  as  "  one  who  fights  or  boxes  pub- 
licly for  a  reward, "  and  "  prise-figbtlng " 
as  "the  act  or  the  practice  of  fighting  tor 
a  prize."  Webster  defines  "priie-fighter" 
as  **  one  who  fights  publicly  for  a  reward, 
and  "prise-fighting"  as  "fighting, especial- 
ly boxing.  In  public,  for  a  reward  or  wa- 
ger," Uedeflnefl"prise-fight''to  t)e"acon- 
testln  whldi  the  combatants  fight  for  a 
reward  or  wager."  Worcester  gives  no 
definition  of  this  word.  It  thus  api)ears 
that,  while  these  two  lexicographers  de- 
fine a  "pri«e-fighter"  to  be  one  who  fights 
publicly,  for  a  reward,  Worcester  defines 
^prize-fighting"  as  the  act  of  fighting  tor 
a  prize,  while  Welmter  defines  It  as  a  fight- 
ing In  public  for  a  reward  or  wager,  and 
prise-fight  to  be  a  contest  la  which  the 
combatants  fight  for  a  reward  or  wager. 
According  to  tiie  lexicngraphers,  it  would 
seem  to  be  left  doubtful  whether,  to  con- 
stitute a  prise-fight,  there  must  be  a  fight- 
ing in  public.  We  think,  however,  that 
the  evil  sought  to  be  protected  against  by 
the  statute  w  the  debasing  and  brutallsins 
practice  of  fighting  In  public  places,  or 
plftcea  to  which  the  public,  orsome  part  of 
it.  Is  admitted  as  spectators.  The  act  was 
not  passed  in  tenderness  tothosewho  par- 
ticipate In  such  contests,  nor  to  afford 
them  protection  by  discouraging  the  prac- 
tice. We  must  either  construe  the  act  as 
prohibiting  all  contests,  whether  public  or 
private,  where  a  prlie  or  wager  Is  deter- 
mined by  blows,  or  as  Intended  to  apply 
only  where  others  than  the  contestan-to 
are  admitted  spectators. 

The  second  section  of  the  act  declares 
that  If  death  result  from  the  fight  the  par- 
ty causing  It  shall  be  guilty  of  mui*der,  or 
If  mayhem  results  the  punishment  for  that 
crime  shall  bo  Infilcted.  By  the  third  sec- 
tion the  alders  and  abettors  of  such  "prise- 
fighting**  are  declared  guilty  of  a  misde- 
meanor. These  sections  add  strength  to 
the  conclusion,  which  would  properly  be 
drawn  from  the  first  only,  that  the  prlM- 
fighting  Intended  to  be  prohibited  Is  that 
which  is  public  In  character  and  tends  to 
disturb  the  peace  and  quiet  of  the  commu- 
nity in  which  It  occurs,  and  to  debase  not 
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only  the  participants,  but  otfaera,  who  are 
admitted  as  spectators.  Aprlvateconteet 
between  IndlTidaals.  whether  amatears, 
or  profeaslunal  fighters  or  boxers,  thoogh 
it  be  for  a  prise  or  waj^r,  would  not  be  in 
Tiolatlon  of  the  particular  statute  under 
consideration,  though  the  participants 
might  be  guilty  of  assault  and  battery,  or 
of  gaming.  A  fight  or  contest,  under  such 
circumstances,  would  be  a  fight  because  a 
contest  determined  by  blows,  and  a  prlxe- 
flgfat  because  a  prise  or  wager  would  be 
awarded  totheVietor;  but  It  would  not 
be  a  priB&-flght  wHdiln  the  meaning  of  the 
statute,  which  prohibits  sucb  fights  only 
aa  are  ottensea  against  public  peace  and 
order.  Since,  therefore,  the  appellant 
might  fight  for  a  prize  under  such  circum- 
stances as  would  not  be  violative  of  the 
statute,  it  is  not  sufficient  to  indict  by  the 
ose  of  the  statutory  words  only,  but  the 
facts  which,  U  proved,  show  him  to  be 
guilty  of  the  itatatory  offense  must  be 
charged. 

Tbe  indictment  Is  defective  for  another 
reason.  The  offense  can  only  exist  where 
two  persons  engage  in  the  nnlawful  act. 
The  parties  are  severally  guilty,  but  the 
guilt  of  each  springs  from  thejoint  unlaw- 
ful act.  One  man  cannot  commit  the  of- 
fense. The  Indictment  in  this  caw  does 
not  fellow  ihm  usual  form,  by  charging 
that  Sullivan  and  Kilralnfought  together, 
and  against  each  other.  It  avera  that 
Snllivan,  "in  pursuance  of  a  previons  ap- 
pointment and  arrangement  made  to  meet 
and  engage  In  a  priie-flgbt  with  Jake  Ktl- 
raln,  for  a  large  sum  of  money,  did  unlaw- 
fully engage  In  a  prize-fight  with  tbe  said 
Jake  Kllrain,  to-^lt,  did  Uien  and  there 
enter  a  ring,  commonly  called  a  'prise- 
ring,'  and  did  then  and  there.  In  said  ring, 
beat,  strike,  and  bruise  the  said  Kllrain, 
against  tbe  peace  and  dignity  of  the  state 
of  Mississippi. "  The  clause  preceding  the 
ridelieet,  that  Snllivan  "  unlawfully  did  en- 
gage In  a  prise-fight  with  the  said  Jake 
Kilrain, "  is  the  only  portion  of  the  Indict- 
ment by  which  even  an  indirect  charge  is 
made  that  Kilrain  did  any  thing  in  the  fight ; 
and  the  pleader  excludes  the  conclusion 
that  he  did  fight  by  setting  out,  under  the 
videlicet,  how  Snllivan  so  engaged  In  a 
prize-fight,  viz.,  by  going  into  a  prize-ring, 
and  then  and  there  beating  Jake  Kilrain. 
The  common  ofBce  of  a  rftfe//cet  is  to  state 
time,  place,  or  manner  which  are  not  al 
the  essence  of  the  matter  in  issue,  and 
thereby  to  relieve  tbe  party  of  the  dul^  ot 
proving  the  all^ation  strictly  as  made; 
but  it  may  be,  and  Is  frequently,  used  as 
particularizing  the  more  general  anteced- 
ent matter.  "A  videlicet,"  eays  Lord 
HoBABT, "  is  a  kind  of  interpreter.  Her  nat- 
ural and  proper  use  is  to  particularise 
that  that  is  before  general."  itmaywork 
a  restriction  when  tbe  former  words  are 
not  express  and  special,  but  so  indifferent 
aa  they  may  receive  such  restriction  with- 
out apparent  Injary,  though  these  former 
words,  by  construction  of  law  would  have 
had  a  laiver  sense  If  the  videlicet  bad  not 
been.  Htukeley  v.  Butler.  Hob.  173;  Da- 
kln'sCase.S  Saimd.  291.  notea.  "If  a  par- 
ty, in  pleading,  use  a  generic  term,  com- 
prising, tfaertfore,  manyspecles  or  partico- 
lars,  and  afterwards  use  an  averment  de- 


fining which  particular  or  species  of  tbe 
number  he  Insists  on,  he  is  lied  up  to  that 
particular  one.  [The  reason  may  be.  be- 
cause he  leads  Us  adTersaiy  to  suppose  he 
only  means  to  rdy  on  tiiat,  who  therefore 
confines  bis  proof  accordingly.]  Harris  t. 
Mantle,  8  Term  R.  807;  King  v.  Perrott, 
3  Maule  &  S.  878. "  Com.  Dig.  "Pleader," 
G  22.  "  E  very  indictment  ought  to  be  so 
framed  as  to  convey  to  the  party  charged 
a  certain  knowledge  of  the  crime  imputed 
to  him.  If  espiesslons  are  used  which 
leave  it  in  donbt  whether  all  of  several 
facts,  or  some  only,  are  chai^^ed  against 
him,  subsequent  averments  most  be  need 
defining  and  tying  up  thia  generally.  ** 
Com.  Dig.  "Pleader,"  C  22. 

In  Mallett  v.  Stevenson,  26  Conn.  428,  a 
warrant  bad  lasoed  commanding  the  offi- 
cer to  seize  "  certain  intoxicating  liquors^ 
to-wit,  several  casks  of  French  brandy, 
containing  twenty-five  gallons,  more  or 
lees,  severM  casksof  gin. containing  twen- 
ty-five gallons,  more  or  lees,  and  several 
casks  of  intoxicating  wines,  containing 
twenty-five  gallons,  more  or  less.**  The 
officer  seized  some  French  brandy,  and  al- 
so a  quantity  of  rum,  cider,  brandy,  and 
pale  brandy.  It  was  held  that  the  war- 
rant did  not  Justify  the  seizure  of  the  lat- 
ter articles.  The  court  said :  " '  Intoxicat- 
ing liquors*  la  the  name  of  a  genus.  cS 
which  brandy,  gin,  etc.,  are  species;  and, 
although  we  agree  with  the  judge  who 
tried  the  cause  that  the  particular  species 
of  liquor,  when  the  species  Is  unknown, 
need  not  be  stated  In  the  complaint  or 
warrant,  yet  the  objection  in  this  case  is. 
not  thatall  theliquorsseized  were  not  des- 
ignated by  their  specific  names,  but  that 
the  generic  name,  'Intoxicating  liquors.* 
was  by  the  videlicet  restricted  to  the  spe- 
cies particularly  described  underit,BO  that 
no  Intoxicating  liqnors  besides  those  des- 
ignated by  tta^r  specific  names  were  com- 
plained of  or  proceeded  against  under  any 
namejgeneral  or  specific. " 

In  Harris  t.  Mantle.  8  Term  R.  807. 
breach  of  covenant  was  assigned  "  tbatthe 
defendant  has  not  used  a  farm  In  an  hus- 
band-like manner,  but,  on  the  contrary, 
has  committed  waste."  Held,  that  plain- 
tiff could  not  give  in  evidence  detecodant's 
uuhusbandJlke  nee, If  it  did  notamonntto 
waste. 

Where  the  matter  stated  under  the  vide- 
licet is  immaterial,  it  may  be  rejected  ae 
snrplusage.  But,  where  the  precise  timele 
the  very  point  and  gist  of  the  cause,  there 
the  time  alleged  by  the  acilicet  is  conclu- 
sive and  traversable,  and  it  shall  beintend-' 
ed  to  be  the  true  time,  and  no  other,  and. 
if  impossible  or  repugnant  to  tbe  premi- 
ses, will  vitiate  tbe  plea ;  if  true,  will  sup- 

{lort  tbe  defense.  Blackstone,  in  argumoat 
n  Bishop  of  Lincoln  v.  Wolterstan,  1  W. 
Bl.  406.  "  And  the  distinction  seems  equal- 
ly to  apply  to  every  other  matter  which 
comes  under  the  videMcet. "  Note  to  Da- 
kin's  Case,  2  Hannd.  1  Utah.  Grim. 
Proc.  §  406. 

If  the  averm«it  of  the  indictment  had 
t>een  that  SuUivanand  Kilrain  "fought  to- 
gether and  against  each  other,  **  the  alle- 
gation undw  the  videlicet  might  tM  re- 
ferred to  Sullivan's  action  in  sncb  flgbt. 
But,  as  we  bare  said,  tbe  antecedent  clause 
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only  states  that  SuHlvan  (ought  with  Kll- 
raln,  and  the  videlicet  explains  and  partic- 
ularlxes  the  whole  ot  the  previous  aver- 
ment, by  showing  how  he"tought  with 
him."  Soread.thelndlctment  Isasthongh 
the  pleader  bad  said  that  bnlH  van  engaged 
'  In  a  prlse-flght  with  KllraJn  by  guing'tnto 
aprlxe-rtng,  and  there  beating  and  bruis- 
ing him.  This  avers  the  several  act  of  Sul- 
livan to  constitute  a  prlie-fight;  and,  In 
the  nature  ot  things,  that  cannot  be.  As 
we  have  said,  the  parties  In  a  prlze-flgbt 
are  severally  guilty,  but  the  guilt  ot  each 
mast  arise  from  the  Joint  act  ot  two. 

The  present  Indictment  illustrates  the 
wisdom  of  the  advice  given  by  Mr.  Bishop, 
"to  have  nothing  to  do  with  the  videlicet, 
unless  In  exceptloneJ  circumstances. " 

The  demurrer  to  the  pleas  In  abatement 
should  have  been  extended  to  the  Indict- 
ment, and  the  first  count  ot  the  Indict- 
ment quashed. 

The  Judgment  la  reversed,  the  first  count 
of  the  Indictment  quashed,  and  tiie  appel- 
lant held  to  answerat  thennt  term  of  the 
circuit  court  of  Marion  county,  such  In- 
dktmmt  as  mi^be  preferred  against  him. 


Kansas  Dtt,  M.  ft  B.  B.  Co.  t.  Doggbtt. 
(^Supreme  COurt  cf  JtflwlHrippL  Jsn.  87,  ISM)^) 
RuuoAS  CoWAinsB — Stock-Killihq  Cxbbs — Ev- 


In  on  Botlona«^n8t  a  railroad  oompanyfor 
the  negligetit  kllUiig  of  plalntiiTs  stook,  the 
oonduotor  and  engineer  tenlfled  that  they  first 
saw  tbe  stock  85  or  40  feet  ahead  of  the  train, 
between  the  track  and  a  fence  ranning  par- 
allel  to  it:  that  they  ran  along  the  fence  200  feet, 
to  where  It  stopped  aealnat  a  trestle,  and  there 
lumped  on  the  track  In  front  of  the  train;  that 
the  train  of  16  cars  loaded  with  iron,  and  carrying 
160  pounds  of  steam,  could  not  have  been  stopped 
under  500  feet;  that  as  soon  as  the  stock  were  seen 
brakes  were  applied,  and  every  effort  made  to 
stop.  Plaintiff  showed  that  the  distance  from 
where  the  stook  were  seen  to  the  trestle  was  886 
feet;  that  to  that  point,  from  half  a  mile  below, 
tiie  grade  was  so  neavy  that  it  was  difficult  for 
trains  to  get  over  it;  and  that  th^  were  fresh 
tracks  running  from  where  the  stock  were  seen, 
directly  down  the  tra<^  to  where  they  were' killed. 
Held,  that  the  question  of  defendant's  negllgenoe 
was  vx  the  Jurr. 

Appeal  from  circuit  court,  De  Soto  coun- 
ty; W.  M.  BoGERB,  Judge. 

This  Is  enaction  by  appellee,  Doggett, 
against  the  appellant,  tor  killing  some  of 
hui  stock  by  the  nmnlng  of  appdlant's 
trains.  The  tacts  are  sufficiently  stated  in 
the  opinion.  The  fourth  instruction  given 
for  plaintiff  is  as  follows :  "  If  the  Jury  be- 
lieve from  the  evidence  that  the  plaintiff's 
stock  wasklUed  and  injured  by  the  running 
of  defendant's  cars  upon  and  over  the  said 
stock,  then  the  law  presumes  that  It  was 
negligently  done,  and  that  such  Injury 
could  have  been  prevented  by  the  exercise 
of  reasonable  care  and  diligence  upon  the 
part  of  defendant's  employes,  and  the  bur^ 
<len  of  proof  Is  upon  the  defendant  to  sat- 
isfy the  Jury,  from  the  evidence,  that  such 
Injury  could  not  have  been  prevented  by 
the  exercise  of  reasonable  care  and  dili- 
gence on  the  part  of  their  employes.  If 
apon  this  point,  as  to  exercise  ot  rea- 
sonable care  and  diligence  by  defendant, 
the  weight  of  evldeoice  and  oredlbillty  of 


witnesses  Is  equally  balanced,  then  the 
law  Is  for  the  plaintiff,  and  the  Jury  must 
so  find. "  There  was  verdict  and  Judgment 
for  plaintiff,  from  which  the  railroad  com  ■ 
pany  apijealed. 

J.  iy.  £ifc/iansn,forappeIlant.  BmAtat 
An  A  McKay,  for  appellee. 

Woods,  C.  J.  The  killing  of  the  stocky 
as  alleged  in  -Uie  declaration,  was  proven 
and  was  admitted  by  appellant  on  the 
trial  below.  The  value  of  the  stock  was 
also  proven.  The  prima  facie  case  for  the 
plaintiff,  under  our  statute,  was  thus  made 
out;  and  It  then  became  Incumbent  on  the 
railroad  company  to  relieveitsdf  from  lia- 
bility, by  showing  circumstances  ot  ex- 
cuse or  Justification  for  such  killing.  Re- 
sponding to  this  requirement,  the  railroad 
produced  as  witnesses  the  conductor  and 
engineer  of  tbe  train  which  caused  the  inju- 
ries complained  of,  and  by  them  showed 
that  they  first  saw  the  stock  when  they 
were  running  by  Miller'sstation ;  that  the 
stock  were  35  or  40  feet  distant,  and  be- 
tween the  road-bed  and  a  fence  which  ran 
parallel  with  the  track  otthe  railroad  from 
that  point  until  It  reached  a  point  oppo- 
site the  trestle  where  the  stock  was  in- 
jured and  killed,  where  the  fence  made  a 
right  angle^  ran  to  and  was  Joined  upon  a 
post  in  the  trestle ;  that  the  stock  first  ran 
towards  the  train,  bat  turned  and  ran 
diagonally  across  towards  the  fence,  and 
then  turned  up  the  fence,  and  followed  it 
around  to  the  track,  when  they  Jumped  on 
it,  Immediately  in  front  of  the  train,  and 
so  received  their  injuries ;  that,  as  soon  aa 
the  stock  was  seen,  brakes  were  applied, 
signals  soaoded,  and  every  tUort  nsed  to 
prevent  an  accident;  that  the  train  was 
composed  of  16  cars  loaded  with  pig-iron, 
and  was  carrying  160  pounds  of  steam; 
that  It  could  not  have  been  stopped  under 
500  leet;  and  that  the  distance  from  the 
station,  when  the  stock  was  first  seen,  to 
the  trestle,  where  the  accident  occurred, 
was  only  about  200  feet.  If  the  evidence 
had  ended  here,  the  railroad  -  company- 
would  have  relieved  ttselfot  Uabiltty,  dear- 
ly; but  the  plaintiff  farther  showed  that 
uie  distance  from  the  station  to  the  trestle 
was  about  886  feet;  that  from  Cold  water 
river,  a  half  mile  below  the  station,  to  the 
trestle  and  much  beyond,  the  grade  Is  so 
heavy  that  trains  often  have  difficulty  In 
going  over  It,  and  that,  now  and  then, 
trains  are  compelled  to  drop  some  of  their 
ears  at  Miller's,  and  make  twotrlps  b^ore 
getting  over  the  grade;  that  the  tracks  of 
the  animals,  fresh  and  running  directly  up- 
on the  track  from  Miller's  to  the  trestle, 
were  seen  very  quickly  after  the  accident. 
This  testimony,  thus  affecting  theevtdence 
of  the  conductor  and  engineer,  was  held 
by  the  court  below  sufficient  to  warrant 
It  In  refusing  a  peremptory  Instruction  to 
the  Jury  to  find  for  the  d^endant.  The 
conflict  in  the  evidaice  was  thought  to  be 
r^erable  properly  to  a  Jury,  for  Its  deter- 
mination upon  the  facts.  In  this  view  we 
concur. 

The  fourth  Instruction  for  plaintiff  was 
not  Improperly  given.  The  erfdenceof  the 
witness  Box  shows  that  the  tracks  of  these 
animals  were  seen,  directly  after  the  ln]a- 
rlee,  running  down  the  track^forabout  SCO 
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feet,  to  the  treefle,  where  they  werecaii^t. 
The  coansel  for  appellant  InslBta  that  the 
wltneea  did  not  mean  thta.  We  can  oaly 
reply  that,  aa  it  la  ao  written  in  the  record, 
we  feel  bound  to  adhere  to  it,  and  to  glre 
it  its  natural  meaning-  In  view  of  this 
testimony,  the  instruction  rightfully  sub- 
mitted the  eettlement  of  the  discrepiuicy 
to  the  Jury. 

It  Is  urged  upon  nsthat  the  verdict,  In 
tiie  amoQDt  of  damages  awarded,  in  un- 
Bupported  by  the  evidence.  This  is  true,  if 
a  verdict  for  $]S0  only  Is  tin  warranted 
when  the  evidence  shows  the  damages  to 
have  been  $275;  and  It  may  be  matter  of 
regret  that  the  Jury  did  not  do  its  full 
duty,  as  they  adjudged  the  tacts,  and  give 
the  plaintiff  more  than  the  snm  named  In 
their  verdict.  But  as  the  plaintiB,  against 
whom  IntCTests  the  error  was  committed, 
makes  no  complaint,  we  do  not  see  how 
we  can  reverse  the  case  on  this  ground,  at 
the  suggestion  of  the  party  who  is  shown 
not  to  be  injured  or  wronged  thereby. 

This  bi  one  of  the  many  unsatisfactory 
causes  which,  on  their  facta,  peculiarly 
belong  to  the  province  of  the  Jury,  and  is 
one  we  would  be  slow  to  disturb  because 
of  any  supposed  errors  In  the  findings  as 
to  facts.  We  cannot  say  there  Is  no  evi- 
dence to  support  the  verdict.  We  could 
not  have  said  the  verdict  was  unsupport- 
ed by  evidence,  U  the  Jory  had  found  for 
the  defendant. 

Affirmed. 

M0BIL.S  &  O.  B.  Co.  T.  Tupelo  Fubni- 
TURE  MAHtnr'o  Co. 
^Supreme  Court  of  Mi«»tMtppl.  Jan.S7,1890.) 

Cabbimbs  or  Qoods — ComrEormo  Lons— Bmnair 

or  Z*Boor. 

Hie  burden  Is  on  a  carrier  which  dellvera 
goods  in  a  damagecl  condition,  ud  which  are 
shown  to  have  started  on  their  Jonmey  over  coq- 
necting  lines  in  good  coodition,  to  abow  tliat  the 
Ivjury  did  not  oocnr  hy  its  dafsolt. 

Appeal  from  drcult  court,  Lee  county; 
L.  E.  Houston,  Judge. 

The  appellee  manufacturing  company 
bought,  somewhere  In  the  north-west,  cer- 
tain articles  of  machinery,  which  were  care- 
fully packed  into  a  car,  and  reached  Chi- 
cago in  good  condition.  At  Chicago  the 
car  was  opened,  and  other  goods  for  the 
MDdlee  were  placed  therein.  The  car  left 
Chicago  in  good  condition  as  to  its  con- 
trats,  and,  going  over  connecting  lines, 
reached  the  line  of  the  Mobile  &  Ohio  Rail- 
road, and  was  transported  by  It  to  Tupelo, 
and  there  the  machinery  was  delivered  by 
the  appellant  in  a  damaged  condition. 
The  appellee  sued  the  appellant,  and  ob- 
tained Judgment  for  the  damage,  from 
which  the  railroad  company  appealed. 

^  Xr.  Bifsse// and  J.  A.  B/jiir,  for  appel- 
luit.  A/fen,  Robins  A  Stribltng,  for  app^- 
lee. 

Campbell,  J.  The  flrst  and  second  In- 
structions given  for  the  plaintiff  are  objec- 
tlunable,  but  immaterial,  because  not  In- 
flnentJal  In  determining  the  case,  which  is 
properly  resolvable,  in  view  of  the  facts,  by 
a  resolntlfHi  of  the  question  whether  it  dfr 
Tolved  on  the  plaintlir  to  show  that  the 
damage  to  the  property  was  done  on  the 


road  of  the  defendant,  or  ou  the  defendant 
to  show  that  it  occurred  beiore  It  received 
the  goods  for  transportatlou.  That  is  the 
only  material  question  In  the  case.  We 
tMnk  the  better  reason  and  policy,  and 
the  greater  number  of  cases  adjudged, 
favor  the  rule  to  require  the  carrier  which 
delivers  goods  damaged,  and  which  are 
shown  to  have  started  on  their  Journey 
over  connecting  lines  of  transportation  In 

good  condition,  to  exculpate  itself  from  11a* 
illty  by  showing  that  the  Injury  did  not 
occur  by  its  default. 
Affirmed. 

Yazoo  ft  M.  Y.  B.  Co.  v.  Willuhs. 
CSuproM  Court  cf  MissiaHppi.  Veb^S^lSM) 

iNBTBUCnONS — APPBAX.. 

Where  a  partf  destrtnBanliutniclionei'TOn 
In  lien  of  one  whim  he  awed,  the  case  will  be 
oonaldared  on  appeal  as  if  the  inatmetton  not 
given  was  not  in  the  vwxrd. 

Appeal  from  drcult  comt,  Leflore  coun^ 
ty;  J.  B.  Chribhan,  Judge. 

Appellee,  Williams,  sued  Hie  appellant 
railroad  company  for  killing  some  stock. 
There  was  conflict  in  the  testimony;  wit- 
nesses for  the  appellee  testifying  that  the 
stock  was  on  the  track  some  60  or  109 
yards  In  front  of  the  train,  on  a  straight 
track,  and  that  the  alarm  was  not  sound- 
ed till  the  train  was  almost  on  the  stock* 
and  witnesses  forappellant  testifying  that 
they  sounded  the  alarm  as  soon  as  they 
saw  the  stock,  which  sprang  on  the  track 
Just  in  front  of  the  engine,  and  that  all 
was  done  that  could  be  done  to  prevent 
the  collision.  On  the  trial  below,  the  de- 
fendant asked  an  instruction  ( No.  7)  to  the 
effect  that  the  train  was  not  bound  to  stop 
or  slacken  speed  when  the  engineer  saw 
stock  near  tiie  track,  which  was  refused, 
as  the  Judge  says,  on  a  motion  to  supply 
the  record  with  such  instruction,  and  the 
one  (No.  1)  ^ven  in  lieu  thereof;  that  said 
instruction  No.  7  was  refused  because  he 
had  marred  It  by  interlineations,  and  that 
he  gave  another  instruction  in  Hen  thereof, 
which  instruction  counsel  tor  the  d^end- 
ant  (appellant)  then  and  there  tore  up. 
There  was  verdict  and  Judgment  against 
the  railroad  company,  from  which  It  ap- 
pealed. 

W.  P.  A  J.  B.  BaniB  and  L.  P.  Yerger, 
for  appellant.  Calhooa  A  firsea,  tor  ap- 
pellee. 

Campbkll,  J.  In  view  of  the  fact  that 
the  circuit  court  refused  the  Instruction 
No.  7  In  the  record,  and  gave  one  In  lieu  of 
It,  which  was  destroyed  by  the  counsel 
who  asked  it,  our  conclusion  is  to  consider 
the  case  as  if  Instruction  No.  7  was  not  In 
It.  This  Is  the  Just  course,  since  counsel, 
by  destroying  the  substituted  Instruction^ 
precluded  the  possibility  of  determining  by 
inspection  what  was  the  action  of  tM 
court. 

In  examining  the  other  InslructlonB  in 
the  case,  the  only  error  discovered  Is  as  to 
some  given  at  the  request  of  the  defendant, 
notwithstanding  which  a  verdict  was  ren- 
dered  for  the  plaintiff;  and,  while  we  donbt 
its  correctness.  It  la  not  without  evldcmcs 
to  support  It,  and  we  are  unwilling  to  dls* 
tnrbit.  Affirmed. 
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RA.aAN  et  al.  v.  Sta.tb. 
(Swpreniiie  Ccwrt  of  JbHMiw^pjri-   Feb.  8,  ISOO. ) 

iHTOXIOATINa  LiqnORB — ISDICTMBNT — PLAOB, 

Under  Act  Mies,  approved  Febmaryl,  1889, 
prohibltinff  the  sale  of  malt  llqaora  "at  or  unthiii 
three  miles  of  Froridence  College,  sitoated  In  the 
county  of  Lee  and  In  the  state  («  Mississippi, "  an 
indictment  charing  tliat  defendants  sola  such 
liquors  "at  Nettleton,  in  rlolation  of  an  act  of  tiie 
l^slature  approved  February  1,  1686,  entltied 
'An  act  to  Incorporate  Providence  Collero,'"  etc., 
and  ni:^  alleginf  that  the  sale  was  made  within 
three  miles  of  Frovidenoe  College,  is  fittally  de- 
teotive. 

Appeal  from  circuit  conrt,  Monroe  coun- 
ty; L.  E.  HoDBTON,  Jndjj^. 

Ragman  and  Campbell  were  Indicted  for 
selling  maltllquors.  They  moved  to  quash 
the  Indictment,  because  It  did  not  allege 
that  such  liquors  were  sold  within  three 
miles  of  Providence  CoU^;  which  motion 
wajs  overruled,  and  there  was  Judgment 
against  appellants,  from  vrhlch  they  ap- 
pealed. 

J.  L.  Finlajr,  for  appellants.  T.  AT.  MU- 
ler,  Atty.  Gen.,  for  the  State. 

CooPEB.  J.  The  indictment  Is  fatally  de- 
fMtive,  and  should  have  been  quashed  upon 
the  motion  of  the  defendants.  It  charges 
no  offense.  Its  averments  are  that  the  de- 
fendants, on  the  22d  day  of  April.  1SS9,  did 
"unlawfully  sell  malt  liquors  at  Nettleton, 
In  violation  of  an  act  of  the  legislature  ai>- 
proved  February  1,  1889,  entitled  'An  act 
to  incorporate  Providence  College,  In  Lee 
county,  and  for  other  purposes.'"  Look- 
iuK  to  the  act  referred  to,  it  appears  that 
it  is  nottherebymade  unlawfalto  sell  such 
liquors  at  Nettleton.  The  prohibition  Is 
against  the  sale  of  such  liquors  "at  or 
within  three  miles  of  Providence  College, 
situated  In  the  county  of  Lee  and  in  tbe 
state  of  MissiSBlppi. "  Place  Is  made  of  the 
t^CDce  of  tbe  offense,  and,  belns:  so.  it  la 
necessary  to  be  alleged.  I  Bisb.  Crlm. 
Proc.  S  378,  and  authorities  in  note. 

Judgment  reversed,  and  indictmoit 
quashed. 


Hazard  et  al.  v.  Illinois  Cent.  R.  Co. 
iSupreme  Court  of  Mlssiaaippi.   Feb.  3, 1890.) 

CAKRIBES—BiIXS  09  LADtlfO — RSTIU>l.(?nVH  La.W8. 

1.  In  an  action  by  tbe  assignee  of  a  bill  of 
lading  against  a  railroad  company  for  foUure  to 
deliver  wrt  of  the  items  menuoned  tht^in,  it  Is 
a  good  defense  for  the  railroad  company  to  show 
that  it  gave  the  bill  of  lading  on  delivery  to  it  of 
a  warehouse  receipt  authorizing  the  delivery  to  it 
of  the  items  mentioned  thercnn,  and  that  only 
those  items  were  delivei^d  to  lb  which  it  after- 
wards delivered  to  piaintlfl. 

3.  Act  Miss.  1880,  making  a  bill  of  lading  in 
the  hands  of  an  innocent  purchaser  conclusive  ev- 
idence of  Hie  receipt  by  the  railroad  company  of 
the  items  mentioned  ttiereln,  is  not  retroactive, 
as  it  is  not  a  mere  rule  of  evidence,  but  changes 
the  character  and  legal  effect  of  tlie  contract  evi- 
denced by  the  bill  of  lading. 

Appeal  f*om  circuit  court,  day  county ; 
L.  E.  Houston,  Judge. 

Abert  &  Perkins,  cotton  bayera  at  West 
Point,  had  cotton  at  the  compress  ware- 
house. They  desired  to  ship  25  bales  of  cot- 
ton to  the  appellwtfl,  in  Boston ;  and,  in- 
stead of  d<divering  the  25  bales  to  the  ap- 
pellee railroad  company,  following  the  as- 


ual  custom,  took  to  the  agent  of  the  rail- 
road company  a  warehouse  receipt  show- 
ing that  they,  the  cotton  buyers,  had  the 
cotton  at  the  warehouse,  and  said  agent 
delivered  to  said  Abert  ft  Perkins  a  bfll  of 
lading  for  25  bales  of  cotton  to  be  shipped 
to  appellants,  Hazard  &  Chapln.  In  Bos- 
ton. Abert  &  Perkins  transferred  the  bill 
of  lading  to  Hazard  A  Chapin,  who  only 
recdved  21  bales  of  cottoa,  and  sued  the 
railroad  company  for  tbe  4  bales  not  de- 
livered, Id  accordance  with  the  bill  of  lad- 
ing transferred  to  them.  The  company- 
pleaded  that  it  only  received  31  bales  from 
the  warehouse.  Appellants  replied,  settin? 
up  the  custom  as  above  stated,  to  which 
replication  the  railroad  company  de- 
murred, the  demurrer  was  sustained,  and, 
plaintiffs  declining  to  plead  further,  Judg- 
ment was  entered  for  defradant  railroad 
company,  from  which  Hasard  &  Chapla 
appealed.  The  act  (of  1886)  referred  to  In 
the  opinion  of  the  court  makes  a  bill  of 
lading  In  the  hands  of  an  lunocent  pur- 
chaser conclusive  evidence  of  the  recdpt  of 
cotton  by  the  railroad  company. 

Beall  dt  Pope,  for  appellants.  W.  P.  A  J. 
H.  H&rris,  for  appellee. 

GAUpBBLLr,  J.  The  transfer  of  the  bill  oi. 
lading  vested  in  Hazard  &  Cbaplu  the 
right  of  Abert  &  Perkins,  and  this  action 
is  determinable  Just  as  U  the  last-named 
parties  were  plaiatlfts.  A  bill  of  lading, 
while  a  muniment  of  title.  Is  not  like  a 
promissory  note  or  bill  ol  exchange  under 
the  law-merchant,  and  its  Ixansfer  for  val- 
ue to  an  innocent  holder  does  not  preclude 
defense.  Any  d^ense  available  against  an 
action  by  Abert  &  Pwklns  was  avcUlable 
against  their  assignee.  The  bill  of  lading 
did  not  pi-eclude  the  defendant  from  deny- 
ing the  receipt  of  the  25  bales  of  cotton.  It 
was  Issued  on  delivery  to  the  company  of 
a  receipt  by  the  compress  company  for 
that  cotton.  That  receipt  authorized  de- 
livery of  the  cotton  to  the  railroad  com- 
pany, for  transportation,  and  that  was 
its  entire  effect.  For  convenience,  in- 
stead of  requiring  Abert  9l  Perkins  to  haul 
and  deliver  tbe  cotton,  the  receipt  of 
the  compress  company  was  accepted.  In 
the  faith  that  tbe  cotton  would  be  deliv- 
ered. It  was  not  delivered,  and  it  would 
be  most  unjust  to  hold  the  raUroad  com- 
pany liable  as  if  it  had  been. 

The  act  ol  the  legislature  referred  to  by- 
counsel  was  passed  after  the  bill  of  lading 
was  given,  and  csomot  be  applied  to  it; 
for  It  Is  not  a  mere  rule  of  evidence,  but  haa 
the  design  to  change  the  character  and  le- 
gal  effect  of  the  contract  evidenced  by  a> 
bUl  of  lading. 

Affirmed. 


Albundbb  et  al.  v.  'Westbbn  Union  TbIm 
Co. 

(Supreme  Court  of  MitiftinsipTA.    T^b.  17, 1800.) 

TSLEOBAPH  COMPANIBS— DblaT  IS  DkUVEBT. 

1.  In  an  action  for  damages  against  a  telegraph 
company  for  delay  in  delivering  a  telegram  in- 
structing C.  to  buy  certain  land  for  plainidlf,  it 
appeared  that,  if  me  message  had  been  transmit- 
ted in  due  course  of  busineas,  it  would  liave  ea* 
abled  plaintift  to  purcliase  for  |S,O0O  pK^artr 
wortb  1(1,000.  fisu  that,  if  tile  delay  was  OMMd 
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a«^eeaqwa7*>  OBgUgmot,  it  wm  lUtUe  for 

3.  Anottker  peraonhad  also  seat  a  mewoge  In- 
■tmcting  C.  to  baj  the  property  for  him.  If  both 
BiessageB  bad  been  transmiUed  without  delay,  the 
latter  would  have  reached  C.  first,  and  plaintiff 
would  have  lost  hla  miportutiiliy  to  purchase  the 
proper^,  field,  ttiattma  was  no  defense  to  plain- 
tiil's  atmou. 

Appeal  from  clrcTitt  court.  Oktibbeha 
eonnty ;  L.  E.  Hoitbton,  Judge. 

For  oplDlon  on  appeal  from  an  order  ftaa- 
talntoB  a  demarrer,  see  5  South.  Rep.  897. 

Alexander,  for  hlmadf  and  another,  gave 
to  the  operator  of  the  teleg:raph  company 
at  StarkTille  a  t«jegram  about  the  pur- 
chase of  some  property  tn  Cbattanooipa, 
which  tel^am  was  In  r^yto  the  follow- 
ing letter: 

"Chattanooga,  Tenn.,  Dee.,  1886.  C.  H. 
Alexander,  Jackaon,  Mlse.  —  Dear  Alex. : 
Folio  wtaigap  the  Inquiry  contained  In  your 
letter  of  a  ftew  days  ago,  I  haTe  this  morn- 
ing hit  upona  piece  of  property  which  cov- 
ers yonr  case  exactly.  It  Is  a  lot  on  Mar- 
ket St.,  (the  principal  at.  In  the  city,)  48 
feet  front,  running  back  to  Broad  (a  par- 
allel St.)  236  feet.  It  has  a  frame  house 
on  It,  which  pays  a  rent  now,  I  am  told 
by  the  agent  In  charge,  of  $30.00  a  month. 
Of  coarse.  It  Is  not  eonslderad  Talnable  for 
the  Improvements,  which  are  r^arded  as 
of  temporary  character.  This  property 
can  be  bought  at  $3,000.00,— $700.00  ctish, 
9500in6  months,  600$  In  12  months,  500$ In 
ISmonths,  and  balance, 800$, In  24  months, 
with  6  per  cent.  Int.  on  deferred  payments. 
YoQ  perceive  that  8.000$  for48  feet  Is  $62.60 
a  front  foot.  Say  the  property  wUl  pay 
S06$  a  year.  That  Is  a  good  Interest  on 
the  Investment.U  It  were  all  cash ;  and  the 
outcome  of  tSi9  property,  In  my  Judgment, 
Is  very  great.  Five  times  the  amount  could 
not  buy  the  same  amount  of  ground  4 
blocks  away  on  the  same  street,  where  it 
to.  of  course,  better  improved.  A  party 
will  be  here  Monday  to  whom  I  will  be 
under  obligations  to  refer  this  property. 
So.  H  yon  want  to  secure  a  bargain, 
and  are  willing  to  make  a  venture  on  my 
say  so,  yon  had  better  telegraph.  There 
Is  nothing  on  the  market  now  that  will 
compare  with  it  as  an  Investment.  Your 
friend,  Nkii,  W.  Carotrbrs.  " 

The  telegraph  company  failed  to  deliver 
the  telegram  of  Alexander  sent  In  reply  to 
above  letter  until  the  next  day  after  its 
delivery  to  the  company.  In  the  mean 
time  another  party,  one  Sims,  to  whom 
the  same  letter  was  written,  telegraphed 
Carothers  that  be  would  take  the  property 
mentioned,  and  So  secured  it.  There  was, 
under  the  Instrucldons  of  tlie  court  below, 
a  Judgment  In  favor  of  Alexander  et  al.  for 
tlie  amonnt  paid  for  smdlng  the  tdegram 
mentioned,  and  they  were  taxed  with  the 
costs,  from  which  they  appealed. 

MuldrowA  Nusb  and  Brome  A  Alexander, 
for  appellants.  W.  P.  A  J.  B.  Harris,  E.  H. 
Briatow,  and  Sx^fsa  A  Mtebardsoa,  for  ap- 
pellee. 

Cooper,  J.  "Hie  letter  from  Carothers 
to  Alexander  of  date  December  8. 1887.  was 
not  an  oflerto  sell  the  land  therein  referred 
to.  It  was  only  a  letter  of  advice;  and.  If 
Alttander's  telegram  had  been  promptly 
d^vered,  be  would  not  thereby  have  be* 


come  entitled  to  a  eonveranm  ot  fbB  land 
upon  pc^ment  of  the  price  at  which  h» 
had  been  Informed  It  could  be  bought. 
Both  an  offer  to  sell,  and  an  acceptance  ot 
the  offer,  are  essential  to  constitute  a  con- 
tract of  sale;  and.  if  It  be  true  that  Alex- 
ander constmed  the  letter  as  an  offer,  and 
accepted  It  as  snch,  his  action  could  not 
make  it  what  it  was  not.  So  much  of  the 
declaration  as  seeks  recovery  on  the 
ground  that  an  offerof  sale  had  been  made 
and  accepted  by  the  plaintiff,  but  which 
failed  of  consnmrnatlon  by  reason  of  the 
n^llgent  fallnre  of  the  company  to  trans* 
mlt  the  acceptance,  may  be  disregarded,  be* 
cause  there  is  a  total  failure  to  show  any 
oBer  for  acceptance. 

The  tme  ground  of  complaint,  as  devel- 
oped by  the  evidence,  is  that  the  plalntUf 
delivered  to  the  company  a  message  direct- 
ing and  Instructing  Carothera  to  bny  the 
lot,  which  message,  if  it  had  been  trans- 
mitted in  due  course  of  business,  would 
have  enabled  the  plaintiff  to  purchase  at 
the  price  of  $3,000  property  worth  $5,000, 
but  which,  by  the  n^llgence  of  the  defend- 
ant, was  not  d^lvma  until  the  oppor- 
tunity of  making  the  purchase  had  been 
lost.  Instead  of  stating  hlscase  according 
to  facts,  and  standing  on  it,  the  plaintdfl 
has  devoted  the  principal  portion  of  his 
declaration  to  counts  for  breach  of  con- 
tract in  failing  to  deliver  an  acceptance  of 
an  offer  of  sale.  The  d^endant,  seising 
upon  fhls  aspect  ot  the  ease,  seta  up  In  de* 
fense  that  at  t-he  same  time  thatCarotdierB 
made  the  offer  to  plaintlEf  to  sell  the  lot  he 
also  made  a  similar  offer  to  one  81ms,  who 
accepted  It  by  delivering  a  message.  ad< 
dressed  to  Carothers,  to  thetel^raph  com- 
pany, for  transmission,  one  hour  before 
the  plaintiff  delivered  hie  message,  whereby 
he  became  entitled  to  the  land  tiefore  plains 
tifl  had  accepted  the  otter  made  to  blm. 
But  the  admitted  facts  show  that  the  le^ 
ter  to  f^ms  was  a  counterpart  ot  the  one 
written  to  plaintiff ;  and,  as  it  contained 
no  proposal  to  sell  the  land,  Sims'  accept- 
ance of  it  as  an  oiler,  by  delivering  his  mes- 
sage to  the  company,  did  not  complete  a 
contract  of  purchase  byfalm.  Tbeevldence 
tends  to  show  that  plaintiff's  message 
should  have  been  delivered  to  Carothera  at 
from  2  to  8  o'dock  p.  if.  erf  December  6th ; 
that  atthat  timetbe  message  sent  by  Sims 
had  not  been  received  by  Carothers,  and, 
if  plaintiff's  message  had  been  then  d^v- 
ered.  Carothers  could  and  would  have  se- 
cured the  lot  for  the  plalntUf.  If  this  be 
true,  f  and  It  is  a  question  of  fact  to  be  de- 
termined by  the  iury,)  cuid  If  It  be  also  true 
that  the  dday  was  caused  by  the  ne^i- 
gence  of  the  defendant,  and  that  plaintiff 
has  sustained  a  loss  by  falling  to  secure  a 
bargain,  the  defendant  Is  liable.  The  con- 
dition of  things  as  they  really  existed  at 
Chattanooga  when  plaintiff's  message 
should  have  been  delivered,  and  not  what 
they  would  have  been  If  Sims'  message  had 
been  seasonably  delivered,  is  to  be  looked 
to.  The  d^ndant  cannot  exonerate  It- 
self. If  otherwise  liable,  by  showing  that  If 
something  else  had  oeeuTTed,  which  did 
not,  the  plalntUf  could  not  have  seenred 
the  property. 

The  development  of  the  case  has  demon- 
strated that  BO  much  of  the  plalntUt's  jdeo- 
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lanitlon  ae  countB  apon  his  measagre  as  an 
acceptance  of  an  offer  to  sell  should  be 
abandoned.  It  serves  only  to  incumber 
ami  confuse  the  real  controversy,  which  is 
a  nany>w  one,  and  hli^^es  solely  apon  the 
coant  chai^rins:  a  tallure  of  the  defmdant 
to  transmit  the  message  as  one  Instructing 
Carothera  to  buy  the  land. 

The  Judgment  la  rev^Bed,  and  canae  re- 
manded. 

STA.TB  V.  RiCKETTS  Ot  &!. 

iSupreme  Court  of  Miawittippi-  Feb.  17,  ISOO.) 
Bail- Bond — JuoGinrfT  Kist— Sanu  Paoias. 
1.  A  Jndgraent  nifi  against  a  principal  and 
his  sureties  on  a  bail-bona  recited  tbat  laej  had 
bound  themselvea  by  a  recognizance  Instead  of  a 
bail-bond.  At  the  next  tenn  this  retdtal  was 
amended  to  show  that  It  was  taken  on  a  bond,  and 
judgment  final  was  entered.  Meld,  that  the  mis- 
iake  in  the  recital  was,  at  most,  an  Irregularity, 
assignable  for  error  on  appeal,  and  did  not  affect 
the  validity  of  the  Judgment  Ina  collateral  attack. 

3.  A  90b*e  facias  which  dtes  defendants  to 
aiH>ear  at  the  next  term  of  the  drcoit  oourt  to  be 
held  in  &  Is  not  void  for  omission  of  the  dqr  of 
the  month,  as  the  law  flzes  the  date  for  Qie  begin- 
ning of  the  term.  . 

Appeal  from  chancery  court,  Carroll 
county;  T.  B.  Orjlhah,  Chancellor. 

Rlcketts  &  Askew,  the  appellees,  became 
sureties  for  the  appearance  of  one  D.  P. 
Blcketts,  Jr.,  for  bia  appearance  before  the 
dnmlt  eourtof  Qrenada  county  to  {tnswer 
a  charge  of  grand  larceny.  This  bond  was 
approved  by  the  chancellor,  August  16, 
1S87.  At  the  next  term  of  theclrcult  conrt, 
Bicketts,  Jr.,  falling  to  appear,  a  Judg- 
ment nisi  was  entered  for  the  pencdty  of 
the  bond;  describing  the  bond,  however, 
as  a  recognisance.  At  the  next  term  on 
the  circuit  court  the  Jndgmoat  mal  was 
amended,  and  made  to  recite  that  It  was 
taken  on  a  bond  Instead  of  a  recognisance, 
and  Judgment  final  was  entered  against 
the  sureties,  the  appellees,  for  the  penalty 
of  the  bond.  A  scire  faclus  was  issued, 
commanding  the  sheriff  to  summon  the 
principal  and  said  sureties  to  appearbefore 

said  circuit  conrt  at  Granada  on  the  

Monday  <4.TantiaTy,  1888.  This  sc/re  Acla«r 
waa  Issued  on  September  7, 18S7,  and  was 
executed  In  person  on  the  sureties  (the  prin- 
cipal not  beingfound)  on  September^,  1S87. 
Execution  was  issued  on  the  Judgment  flnal, 
and  the  sheriff  was  abont  to  execute  the 
same  by  levying  on  property  of  the  sure- 
ties in  Carroll  county,  when  this  bill  was 
filed  to  enjoin  said  sheriff  from  such  levy. 
The  state  made  a  motion  to  diasolve  the 
Injunction,  which  was  OTermled,  and  tiie 
state  appealed. 

T.  li.  Miller,  Atty.  Qen.,  for  the  State. 
SuIItvAn  &  WhitSeld,  for  appellees. 

CooPKR,  J.  The  Injunction  should  have 
been  dissolved.  The  recital  in  the  Judg- 
ment Dial  that  Bicketts  and  his  sureties 
had  boond  themselves  by  a  recognisance, 
instead  of  a  ball-bond,  was,  at  most,  an 
irregularity  assignable  forerroron  appeal, 
and  not  affecting  the  validity  of  the  Judg- 
ment in  a  collateral  attack.  The  scire 
facias  was  not  void  because  of  the  fact 
that  the  parties  were  cited  to  appear  at 
thenext  tormot  theclrcult  court  to  be  held 
in  Qrenada,  in  the  county  of  Or^ada,  on 


the 


-  Monday  of  January.  1888.  Tbft 
lawflxed  tbedate  for  the  beginning  of  said 
term,  and  the  appellees  were  sufficiently 
notified  when  to  appear.  Wharton  t. 
Conger,  9  Smedes  &  M.  510;  Lore  r.  Mc- 
Bae,  12  Ala.  444;  Yonge  v.  Broxson,  23 
Ala.  684.  But,  if  liie  Judgment  was  void, 
the  appellees  have  a  plain,  adequate,  and 
complete  remedy  at  law.  and  no  excep- 
tional circumstances  are  shown  warrant- 
ing the  interposition  of  a  court  of  chan- 
cery. Jones  V.  Coker,  53  Miss.  195;  Beat- 
ty  V.  Smith,  2  Smedes  &  M.  567;  Boone  v. 
Polndexter,  12  Smedes  &  M.  640.  The  de- 
cree la  reversed,  and  injunction  dlsaolred. 


Hauilton  et  aJ.  7.  Statb. 

Stats  v.  Allen  et  aJ. 
{Sitprems  Court      MUsissippi.    Feb.  17, 1880.> 
AmAif— Emoi  or  Ovvsias  oa  SOBsaqmra 

1.  In  an  action  by  the  state  i«alnst  the  princ 
oipals  and  sureties  on  a  bond  «ven  by  them  as 
lessees  of  tSie  penitentiary,  defendants  pleaded 
that  they  had  l>een  dischai^ed  from  liability  by  a 
Izunsfer  of  the  lease  to  a  third  party  under  an  aot 
of  the  lef^slataro,  and,  irtille  tae  oase  was  pend- 
ing, the  attorney  general  and  ooonael  for  the  de- 
fense submitted  to  the  suprttne  oourt  for  their  de- 
cision the  quoation  whether  the  transfer  had  such 
effect  Held,  that  the  decision  was  only  intended 
to  settle  the  law  on  the  facta  as  stated  In  the  plea, 
and,  though  for  defendants,  did  not  [o^clnde  \h» 
state  from  traversing  the  plea,  and  having  a  trial 
of  the  issue  tbenl^  raised. 

8.  The  oourt  below  having  on  motion  entered 
final  judgment  on  such  opiuloa,  discharging  the 
sureties,  notwithstanding  the  traverse  of  me  plea, 
and  having  afterwards  allowed  the  declaration  to 
be  amended  and  given  Judgment  thereon  against 
the  principals,  the  revorsu  of  the  farmer  Jndg- 
m^t  will  neoesBltate  reversal  of  the  lattor,  so  aa 
to  put  ttie  parties  In  «(atu  ouo. 

Appeal  from  circuit  conrt.  Hinds  county. 

This  was  an  action  against  Jones  S. 
Hamilton  et  al.,  principals,  and  thdr  sur^- 
ties,  John  M.  Allen  et  al.,  for  an  all^^ed 
indebtedness  due  by  the  principals  to  the 
state,  which  it  was  alleged  was  covered  by 
a  bond  executed  by  said  Hamilton  et  al. 
There  was  Judgment,  after  the  decision 
the  Judges  erf  the  supreme  court  as  to  the 
plea  mentioned  in  this  opinion,  discharge 
ing  the  suretl^,  from  which  the  state  ap- 
pealed, and  a  Judgment  rendered  against 
the  principals,  Hamilton  et  al.,  for  the 
amount  claimed,  from  which  they  appealed. 
The  points  of  decision  are  sufficiently  stat- 
ed In  the  opinion.  J.  B.  Chribhan,  J.,pre- 
alded  when  the  Judgment  dlacban^ng  -Ui» 
sureties  was  rendwed,  and  C.  H.  Gamp^ 
BBLL,  J.,  presided  when  the  Judgment 
against  the  principals  was  rendered. 

Nuficent  &  McWilliettnr  principals  and 
sureties.  T.  Jf.  MUier,  Atty.  Gen.,  for  tb» 
State. 

Campbell,  J.  The  state  sued  on  the 
bond  of  Hamilton  and  others,  as  leasees 
of  the  penitentiary,  to  recover  the  monoy 
claimed  to  be  due  for  rent  stipulated  to 
be  paid.  A  nnmber  of  pleas  were  pleaded, 
and  amongthem  one  numbered  5, in  which 
It  wasaverredthatthedefendantshad  bean 
discharged  from  ail  liability  on  the  bond 
sued  on  by  an  executed  transferof  the  pen- 
itentiary to  the  Gulf  &Shlp  Island  Ball- 
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road  Company,  In  pnrBoanee  of  an  act  of 
the  l^clBlatareeiDtl^d  "An  act  to  facilitate 
the  conBtrnction  of  the  Gnlf  &  Ship  Island 
Railroad  Company,  and  for  other  pur- 
poses,"  approved  March  18.  1884.  While 
the  case  was  pending  In  the  circuit  court, 
the  attorney  general  and  counsel  for  the 
defense  applied  to  the  Jndgeeof  therapreme 
court  for  their  consent  to  decide  the  quee- 
ttona  of  law  relating  to  the  liability  of  the 
Burertles  on  the  bond,  In  adrance  of  the 
trial  of  the  case  in  the  circuit  court,  Inas- 
much as  the  case  might  be  expected  to 
come  before  the  supreme  court  ultimately, 
however  decided  by  the  circuit  court,  and 
it  was  desirable  to  obtain  an  expression 
of  the  view  of  the  Judges  of  said  court  as 
toon  as  possible,  for  the  gnidance  of  all 
eonceined  in  the  further  progress  of  the 
ease  in  the  dicnit  court.  The  Judges  of 
the  enpreme  court  consented  to  hear  the 
ease,  and  give  their  riew  of  the  law  ap- 
plicable, as  requested  by  the  counsel  for  the 
state  and  the  defendants.  In  pursuance  of 
what  bad  occurred,  an  agreement,  signed 
1^  coonsel,  was  presentra  to  the  Judges, 
in  which ,  after  stating,  "  It  Is  hereby  BLgreeA 
to  submit  the  questions  of  law  relating  to 
the  liability  of  the  sureties  od  the  bond." 
etc.,  it  proceeded  in  the  following  lan- 
guage :  **  The  questions  thesaid  Judges  are 
asked  to  decide  are:  *  *  *  (2)  As  to 
whether  or  not  a  compliance  with  the  act 
of  1884,  authorizing  a  transfer  of  the  con- 
victs to  the  Gnlf  &  Ship  Island  Railruad 
Company,  in  everything  save  theglrlng  of 
the  bond  required  by  said  act,  released 
the  sureties  on  the  bond  of  the  lessees." 
A  stipulation  of  the  agreement  of  counsel 
was  that  the  decision  of  the  Judges  of  the 
Bapreme  court  should  "  be  accepted  by  both 
the  state  and  the  said  sureties  as  the  law 
of  the  caae,  and  the  case  is  to  be  disposed 
of  in  the  circuit  court  of  Hinds  county  in 
aceordanoe  with  snch  dedsion, "  etc. 

The  attorney  general  and  counsel  forthe 
defendants  appeared  before  the  Judges  of 
the  supreme  court,  and  argued  fully  the 
several  qneetiona  Involved  In  it.  After  the 
argument,  the  Judges  toolc  charge  of  the 
ease,  for  the  purpose  ot  giving  their  view 
ol  the  law  upon  the  questions  submitted  to 
them.  In  the  argument  it  was  conceded 
by  the  attorney  general  that  if,  under  the 
act  of  18^4,  a  valid  transfer  could  be  made 
to  and  accepted  by  the  Gulf  &  Ship  Island 
Railroad  Company,  wlthoutits  bond  being 
first  given,  the  sureties  would  be  dis- 
charged. On  considering  the  case  as  sub- 
mitted to  them.the  Judges  were  Impressed 
with  the  belief  that  the  plain  interpreta- 
tion ot  the  act  of  1884  led  to  the  conclurion 
that  the  glring  a  bond  by  the  railroad 
company  was  not  a  condition  precedent 
to  a  valid  transfer  ot  the  penitentiary, 
hot  that  the  transfer  was  to  precede  the 
execution  of  the  prescribed  bond,  which 
was  a  matter  between  the  state  and  the 
railroad  company. 

The  following  opinion  was  written  and 
■nlMHnibed  by  the  Judges  of  the  supreme 
court  at  the  time,  as  expressive  of  their 
views  of  the  law.   It  Is  confined  to  a  ein- 

gle  question,  because  one  good  plea  in  bar 
I  as  good  as  ahundred,  and  Itwasdeemed 
unnecessary  to  decide  any  other  question, 
as  this  was  supposed  to  be  decisive  <^  the 


case,  so  far  as  related  to  the  liability  of 
the  sureties: 

"  The  fifth  plea  presents  a  good  defratse 
to  the  action.  Itavers  that  atransfcrwas 
made  by  Hamilton,  Allen  &  Co.  to  the 
Gulf  &  Ship  Island  Railroad  Company,  and 
accepted  by  it,  and  a  copy  of  the  transfer 
filed  in  the  office  of  the  secretary  of  state, 
as  provided  by 'An  act  to  facilitate  the  con- 
struction of  the  Qulf  A  Ship  Island  Rail- 
road,  and  lor  other  purpose,*  approved 
March  13, 1884,  and  found  In  Acts  1884,  p. 
971.  The  express  declaration  of  that  act  la 
that,  'upon  the  execution  of  snch  transfer 
and  assignment  in  writing,  and  a  copy 
thereof,  filed,'  etc.,  'thesaid  Hamilton,  Al- 
Icm  ft  Company,  lessees,  or  their  assigns, 
shall  be  released  from  all  liabilities  there* 
after  to  the  state  of  Mlseisslppl.'  The  act 
requires)  said  company  to  execute  a  bond, 
but  does  not  make  the  giving  ot  such 
bond  a  condition  of  the  validity  of  the 
transfer  authorized.  The  giving  bond  was 
a  matter  between  the  state  and  the  rail- 
road company,  with  which  Hamilton.  Al- 
len ft  Co.  had  nothing  to  do;  and  the 
transfer  by  them ,  and  Its  l^al  effects,  were 
not  by  the  act  made  dependent  on  the  giv- 
ing the  bond  required,  which  was  to  suc- 
ceed the  transfer.  It  is  plain  from  the  act 
that  the  purpose  was  to  get  a  transfer  of 
the  lease  from  Hamilton,  Allen  &  Co.  to 
the  G.  ft  S.  I.  R.  R.  Co.,  and  this  was  first 
authorised.  Negotiations  between  these 
parties  as  to  terms,  and  a  transfer  from 
one  to  the  other  as  a  complete  act.  evidence 
of  which  was  to  be  filed  in  the  office  of  the 
secretary  of  state,  were  provided  for  to 
precede,  and  therefore  to  be  independent 
of,  the  requirement  that  the  railroad  com- 
pany should  give  the  bond.  That  was  the 
condition  on  which  the  railroad  company 
was  to  continue  In  the  enjoyment  of  tSxe 
lease,  which  It  was  empowered  to  obtain 
by  assignment.  The  natural  order  con- 
templated was  the  transfer  In  writing,  exe- 
cuted, and  then  giving  bond,  the  necessity 
fur  which  could  not  arise  until  the  comple- 
tion of  the  transfer.  It  was  the  transfer 
executed,  and  a  copy  filed,  which  was  to 
release  Hamilton,  Allen  &  Co.  The  valid- 
ity of  the  transfer  did  not  depend  on  what 
might  subsequently  occur  as  to  the  bond. 
They  were  to  be  r^eased  by  their  own  act, 
and  not  by  what  might  or  might  not  be 
done  by  the  railroad  company,  which  bad 
first  to  deal  with  them,  and  with  the  state, 
as  to  the  bond.  The  rules  of  law  appli- 
cable to  the  contracts  ot  individuals  must 
apply  here.  The  settled  doctrine  is  that 
whether  or  not  a  condition  exists,  or 
whether  It  Is  precedoit  or  subsequent,  or 
whethw  there  is  depradence  or  independ- 
ence of  stipnlatlonB  or  requirements,  is  to 
be  collected  from  the  evident  sense  aud 
meaning  of  the  parties  as  they  have  ex- 
pressed themselves.  The  question  of  pre- 
cedency depends  *on  the  order  ol  time  In 
which  the  intent  of  the  transaction  re- 
quires their  periormance.'  If  a  matter  Is 
to  occur  before  another  matter,  or  may  so 
occur,  it  cannot  be  said  to  depend  on  the 
other.  It  must  be  indei>endent,  In  the  nat- 
ure of  things,  and  so  the  law  is  declared 
by  all  the  authorities.  It  will  not  do  to 
say  that  the  retiuirement  of  a  bond  must 
be  held  a  condition  of  the  v^dity  of  .the 
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traaBter  to  the  railroad  company  as  a 
means  of  protection  to  the  state.  If  the 
state  was  Injured  or  liable  to  Injury  lor 
want  of  such  a  condition,  It  was  Its  own 
doinjf,  and  It  cannot  complain.  The  truth 
Is,  the  legislature  aaramed  that  a  bond 
would  l>e  slven  by  the  railroad  company, 
and  without  stipulating  that  tt  should  be 
^ven.  a«  a  condition  of  the  transfer,  au- 
thorized the  transfer  to  be  made;  and,  as 
it  was  made,  it  must  be  held  to  have  had 
the  effect  declared  by  the  act.  The  trans- 
fer, in  compliance  with  the  law,  divested 
Hamilton,  Alien  A  Co.  ot  all  right  to  the 
lease;  and  the  giving  a  bond,  as  required 
<A  therallroad  compajiy,  was  the  condition 
on  which  It  was  to  hold  what  was  trans- 
ferred. Failure  to  glre  the  bond  gave  the 
state  the  right  to  assume  control  of  the 
penitentiary.  That  was  a  sufficient  pro- 
tection to  the  state;  but,  whether  It  was 
or  not,  it  Is  all  the  legislature  provided. 
We  concur  In  holding  the  fifth  plea  good, 
and  for  the  reasons  above  stated. 

"j.  a.  p.  caupbbi.l. 

"Tim  E.  Cooper. 

"Jaubb  M.  Arnold." 
At  the  time  of  delivering  that  opinion, 
we  did  not  have  a  donbt  of  its  correctness, 
as  an  exposition  otthe  law  on  the  facts  as- 
sumed to  exist,  and  we  do  not  entertain  a 
doubtnow  ol  its  accuracy,  as  an  expression 
of  the  true  Interpretation  of  the  act  of  1884. 
We  adhere  to  the  view  expressed,  and  It 
must  prevail  as  the  law  of  the  case,  what- 
ever be  the  consequence  to  any  part7  to  it. 

Afterwards,  in  the  circuit  court,  the  at- 
torney general,  who,  since  the  submission 
of  the  question  of  law  to  the  Judges  ot  the 
supreme  court,  had  been  led  to  believe  that 
the  fifth  plea,  which  he  had  before  regard- 
ed as  true,  was  not  in  fact  true,  obtained 
leave  ot  court,  and  replied  traversing  the 
plea  as  to  the  transfer  to  the  Gulf  &  Ship 
Island  Railroad  Company.  After  this,  on 
motion  of  the  d^endants  tor  Judgment 
final,  "upon  the  award  and  Judgment  of 
the  Judges  ol  the  supreme  court, "  the  sure- 
ties on  said  bond  were  by  the  Judgment  ot 
the  circuit  court  discharged  from  all  llabll- 
tty.  Tq  this  the  state  excepted,  and  has 
appealed  to  this  court.  Upon  the  rendi- 
tion of  the  Judgment  discharging  the  sure- 
ties, tiie  attorney  general  obtained  leave  of 
the  court,  and  presented  a  declaration  on 
the  contract  of  lease  of  the  pentltentlary, 
and  to  recover  of  the  lessees,  who  were 
prindpals  on  the  bond  sued  on  In  the  ac- 
tion, the  mon^  claimed  to  be  due  from 
them  tor  the  period  ot  time  tor  which  the 
action  on  the  bond  was  brought,  viz.,  the 
year  1885.  This  declaration  was  demurred 
to  by  the  defendants,  and  when  the  demur- 
rer was  overruled  divers  pleas  were  filed, 
to  all  of  which  demurrers  were  sustained, 
except  the  general  issue,  on  which  a  trial 
was  had  resulting  In  a  judgment  in  favor 
oS  the  state,  from  which  the  defendants 
have  appealed. 

It  was  error  tor  the  circuit  court  to  dis- 
charge the  sureties,  on  motion.  In  view  erf 
the  traverse  of  the  fifth  plea.  All  that  the 
opinion  of  the  Judges  of  the  supreme  court 
settled,  or  was  bitended  to  settle,  was  the 
law  upon  a  given  state  of  facts,  viz.,  the 
tacts  stated  In  the  fltth  plea,  which  were 
assumed  to  be  true,  wltnout  inquiry,  bT 


the  Judges,  who  undertook  to  declare  the 
law  on  the  question  submitted  to  tbem  by 
the  attorney  general  and  counsel  for  the 
defendants.  It  did  not  occur  to  the  Judges 
that  the  state  would  be  precluded  from 
controvOTtingthe  facts  set  up  in  aayot  the 
pleas,  and  we  fail  to  pravelve  now  any  plan- 
slblegronnd  forsuchamllng.  The  Judges, 
In  considering  the  case,  looked  only  to  the 
questions  presented  by  counsel,  and  did 
not  at  the  time  consider  the  application 
of  the  view  expressed  to  the  pleadings.  It 
Is  true  that  It  was  supposed  that  the  effect 
ot  the  opinion  of  the  judges  would  be  to 
discharge  the  surstleB,  but  that  was  npon 
tiie  assumption  ot  the  truth  ot  the  fltth 
plea.  When  it  was  proposed  by  the  attor^ 
ney  general  to  controvert  the  plea,  the  Is- 
sue Aiould  have  been  tried. 

There  was  no  arbitration  of  tlie  case  by 
the  Judges  of  the  supreme  court,  and  no 
award  by  them,  except  as  stated  above. 
It  was  Justly  assumed  that  they  would, 
when  urged  by  counsel  on  both  sides,  give 
their  view  of  the  law  under  a  sense  of  uieir 
responsibility  as  Judges,  as  It  In  court,  and 
it  was  accordingly  done,  so  that  It  might 
be  known  In  advanc6  what  that  view  was. 

It  follows  the  view  presented  that  the 
Judgment  In  favor  of  the  sureties  against 
the  state  must  be  reversed,  and  from  this 
it  results,  necessarily,  that  the  Judgment 
in  favor  of  the  state  against  tiie  principals 
In  the  bond,  on  the  amended  declaralion, 
must  be  vacated.  Otherwise  a  curious 
condition  of  things  would  be  presented. 
It  may  be  that  amending  the  declaration 
and  proceeding  to  Judgment  against  the 
principals  In  the  bond  would  have  amount- 
ed to  an  election  to  abandon  the  pursuit 
ot  the  sureties,  and  pursue  the  principals 
instead,  If  the  principals  had  acqnieeced  In 
the  Judgment  against  them ,  and  the  sur^ 
ties  bad  pleaded  that  In  bar  of  the  further 
pursuit  of  them.  But,  as  the  whole  mat* 
ter  is  before  us  on  appeal  and  cross-appeal, 
we  are  satisfied  that  our  proper  course  is 
to  reverse  thejudgmoit  discharging  the 
sureties,  and  as  a  consequence  of  that,  and 
without  Inquiry  Into  the  rulings  on  the  ac- 
tion as  amended,  to  vacat<>  the  Judgment 
In  favor  ot  the  state,  and  restore  the  ata~ 
tu8  quo  ot  the  case  before  the  error  dis- 
charging the  sureties,  on  which  error  the 
subsequent  proceeding  was  based. 

Judgment  will  be  entered  accordingly. 


Marshall,  SheriET,  to  use  ot  Clipton  et  aJ., 
V.  Stbwaet  ot  &1. 

(Supreme  Court  of  MiaHatippt.   Vtib.  17,  IBDO. 

ImnicinTT  Bosdb— Aonoir  ok— Pahtcss. 

Under  Code  Uiss.  H  17U,  I'^S,  innviding 
for  giving  an  ladonmity  bond  to  a  ^erifl  levying 
on  mop^if,  conditioned  to  psy  to  any  person 
**olabnin{r  ntle  to  tiM  properly  seized"  all  dam- 
ages sustained  by  suob  ponon  In  conseiiuenoe 
Qiereof,  and  declaring  that  **any  person  olaim- 
iug  Hna  property  leviea  on  may  pnHecnte  a  suit"  on 
the  bond,  persons  who  olaim  a  ria^t  in  pjeopet^ 
levied  on  by  virtue  of  a  deed  of  trust  Efiven  to 
seoare  a  debt  dae  them  cannot  sue  on  suohabond, 
as  usees,  in  the  name  of  the  sheriff. 

Appe^  from  circuit  coart,  Monroe  coim- 
ty ;  Ij.  E.  Houston,  Judge. 
Action  by  J.  H.  Marshall,  to  tiie  use  of 
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Clifton  &  Ecktord.  against  T.  W.  Stewart 
and  others,  on  an  Indemnltybis  bond  slTen 
to  the  sherifT  by  defendants.  The  snerlB 
had  levied  on  certain  goods,  and  after- 
wards  sold  them.  The  court  Instructed 
tbejary  to  And  for  defendants;  and  a  ver^ 
diet  waa  »o  rendered,  and  Judgment  en- 
tered thereon.fromwhtcbplafail^lfBappeaJ. 

Clifton  &  Eckford,  for  appeUanta.  Brts- 
tow  A  WaJker,  for  appellees. 

CoopGB,  J.  The  bond  of  Indemnity  pro- 
Tided  for  by  sectlou  1754  of  the  Code  Is  in 
Bubstttation  of  the  common-law  liability 
of  xiA  idieriCf  for  the  trespass  committed 
by  bim  In  levying  npon  property  of  one 
other  than  tae  defendant  In  exeenUon. 
Swain  V.  Alcorn,  50  Miss.  820;  Shattack  v. 
Miller,  Id.  886.  But  the  statute  does  not 
confer  a  right  of  action  on  the  bond  upon 
persons  who  might  not  have  sued  the  ofH- 
cer  for  the  trespass.  The  bond  is  condi- 
tioned to  pay  and  satiofy  to  any  person 
"claiming  title  to  the  property  s^ied  all 
such  damaffes  which  such  person  may  sus- 
tain in  consequotce  of  such  selsure  and 
sale." 

Section  1756,  which  provides  for  the  rem- 
edy on  the  bond,  declares  that  **  any  per- 
son claiming  the  property  levied  on  may 
prosecute  a  suit,"  etc.  The  usees  in  this 
action,  Clifton  &  Eckford,  aver  themselres 
to  be  the  owners  oi  the  proiierty  mlwd. 
The  evidenee  shows  a  deed  from  the  former 
owner  to  one  Tasser,  trustee,  to  secure 

?aymentof  adebtdueto  Clifton  ft  Bckford. 
his  does  not  shoA  that  they  had  either 
title  or  claim  to  the  proi>erty.  It  shows 
merely  a  right  to  have  a  sale  of  the  prop- 
erty by  the  trustee  fur  their  benefit.  They 
could  not  faavesuedthesherin  In  their  own 
Bamea;  and.  since  this  coold  not  have 
been  done,  they  were  not  entitled  to  sue 
as  usees  in  this  action. 

In  Brown  v.  Lester,  13  Smedes  ft  M.  892, 
where  suit  had  been  brought  in  the  name 
of  cmc  lor  the  use  of  another,  and  the  clerk 
failed  In  discharging  his  duty  of  putting 
the  suit  on  the  Issue  docket,  suit  was 
brought  on  the  bond  of  the  clerk  in  the 
nain«  ot  thegovemor.towhomltwaa  pay- 
able.  tor  the  use  of  tiie  usees  In  ttm  first 
suit.  It  was  held  that  the  usee  might  sue, 
because  the  condition  of  the  bond  was  to 
pay  to  the  "party  Injured  "  by  the  neglect 
of  duty,  and  the  Injury  was  to  the  usee, 
and  not  to  the  nominal  plaintiff. 

Matthews  t.  Bailey.  25  Miss.  88,  was  an 
actlun  on  the  bond  of  a  sheriff  by  the  as- 
BlKneeofaJudgmentunder  which  the  sheriff 
had  collected  the  money  demanded.  The 
court  upheld  the  right  of  the  asHignee  to 
pnt  the  bond  In  suit  in  the  name  of  the 
govemor,  lor  his  use,  nn  the  ground  that 
the  bond  was  conditioned  to  pay  the 
money  collected  to  "  the  i>erson  or  persons 
to  wtaom  the  same  is  due,  his  or  their  law- 
ful attom^s,  execntors,admlnlstrator8.  or 
aa^gnB,"  and  the  statute  authorized  suit 
to  l>e  brought  by  the"  party  injored. "  But 
lor  this  the  right  would  have  been  denied. 

The  bond  on  which  this  suit  Is  brought 
Is  not  conditioned  to  pay  damages  save 
only  to  the  persona  "claiming  title"  to  the 
property  levied  on  and  sold,  aod  the  stat- 
ute antborlses  sneh  persons  alone  w  Moe. 


The  plaintiffs  do  not  fall  within  the  terms 
of  the  bond,  or  of  the  statute  conferring 
the  right  of  suit;  and  the  court  propwljr 
instructed  the  Jury  to  find  for  daenaant. 
Judgment  affirmed. 


Gattmak  et  ah  t.  Gunn. 
(Aipreme  Court      3fiMl««4ipL    Feb.  17, 1890.) 

OKBDITOB8*  BXLIi— ConSHRT  DSOBaS. 

A  omsent  decree  altered  on  bill  bysevenA 
attaohisg  creditors  of  defendant  aettlliiff  the  re- 
speotive  priorities  of  suoh  creditors,  prwundes  de- 
fendant Irom  coDtestin^  the  farther  proMcntlonof 
(me  of  the  attaohment  salts  in  aaotber  ooonty 
a«tiDst  certain  property  one  of  soeh  cndlion, 
to  whom  the  decree  gave  that  property,  in  ocder 
to  perfect  his  lien  as  against  defendant*s  credlt- 
ors,  who  were  not  parties  to  the  decree. 

Appeal  from  circuit  court,  Chickasaw 
county ;  R.  C.  Beckett,  Special  Judge. 

Many  creditors  ot  Gattman  ft  Co.  sued 
out  attachments  on  their  property  where- 
ever  found.  W.  R.  Gunn  sued  out  an  at- 
tachment on  property  In  Oiiickasaw  coun- 
ty, and  also  on  proputy  in  Monroe  coun- 
ty. Othw  creditors  sued  out  attachments 
on  the  same  property.  The  attaching 
creditors  then  filed  a  bill  In  the  chancery 
court ufMonroeconnty,settiDgout the  fact 
that  all  were  attaching  on  the  same 
ground,  and  asking  a  settiement  of  the 
claims  of  such  creditors,  and  of  their 
priorities,  etc.  A  consent  decree  was  ren- 
dered in  accordance  with  the  agreement  ot 
the  parties  and  the  prayer  ol  the  bin. 
Gunn  obtained  a  decree  against  the  prop- 
erty he  had  attached  InChlckasaw  county ; 
but,  as  all  creditors  had  not  Joined  In  the 
chancery  proceeding,  Gunn  proceeded  with 
his  attachment  suit  In  the  circuit  court  of 
Chickasaw  county,  which  Gattman  &  Co. 
contested.  Gunn  obtained  Judgment,  and 
Gattman  ft  Co.  appeal. 

Sykes  &  Rlcb&rdsoo,  for  appellants.  W, 
T.  BoaatoD  and  Miller  A  Saakiot  lor  ap- 
pellee. 

Cooper,  J.  The  cons^t  decree  entered 
In  the  chancery  court  of  Monroe  county 
precluded  Gattman  ft  Co.  Irom  Interpos- 
ing the  decree  as  an  obstacle  to  thelorther 
prosecution  of  this  salt  to  fix  the  plaintiffs' 
debt  upon  the  property  attached.  That 
decree  was  in  the  nature  of  a  compromise 
entered  into  between  Gattman  ft  Co.  and 
the  creditore  who  were  parties  thereto, 
and  its  manifest  purpose  was  to  secure  to 
them  all  the  property  which  had  been 
seized  by  writs  of  attachment  theretofore 
issued.  To  this  ^d  Gattman  ft  Co. 
agreed  to  lend  their  aid,  as  far  as  they 
lawfully  mlKht,  to  those  creditors  who, 
notwithstanding  the  decree,  should  find  it 
necessary  to  take  steps  in  the  courts  hav- 
ing Jurisdiction  ot  the  suits  at  law.  The 
decree  expressly  provided  that  the  prop- 
erty here  In  ooutroversy,  and  'which  had 
been  attached  by  several  creditors,  should 
be  appropriated  to  some  one  of  them.  The 
only  question  left  open  was  as  to  the  or- 
der of  appropriation.  But,  since  all  the 
creditors  of  Gattman  &  Co.  were  not  par- 
ties to  the  chancery  decree,  It  was  thonght 
necessary  by  the  plaintiffs  to  perfect  the 
^n  of  his  attachment  by  securing  a  judg- 
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meat  'In  his  floit  at  law.   Under  the  facts 
dlaclofted,  there  appears  no  Just  reason  for 
Gattman  &  Co.  to  object  to  that  course. 
The  Jadgment  Is  affirmed. 


Gabteb  et  al.  v.  Habtbt  et  a/. 
(Bupreme  Court  4f  MinMppL   Feb.  17, 1890.) 
Equitt— IreuBS— Cross-Bili- 

On  bill  to  enjoin  tbe  sale  of  land  under  ex- 
©cntlon,  a  croes-bill  praying  an  isane  devisavit  vel 
wm,  to  determine  ue  TftUdi^  of  a  will  under 
wblob  plslntiHB  claim  the  land,  la  demnxrable^  as 
It  seeks  no  aiBrmativa  relief  and  serves  but  to 
aooumnlate  costs,  since  the  court  could  as  well 
dlreot  the  issne  on  motion  or  sua  sxwntft 

Appeal  from  chancery  court,  Oktibbeha 
cotinty ;  T.  B.  Gbaham,  Gbancdior. 

Mrs.  W.  H.  Harvey  died,  leaving  a  will 
by  which  she  bequeathed  all  her  property 
to  her  children.  Her  husband  was  named 
as  executor,  and  as  guardian  of  her  chil- 
dren, without  bond.  In  the  event  all  her 
children  died  before  attaining  majority, 
the  husband  was  to  have  the  property. 
Her  husband  was  to  manage  and  control 
the  property  for  the  benefit  of  the  chil- 
dren. The  will  was  duly  probated.  Car- 
ter Bros.  &  Co.,  Judgment  creditors  of  W. 
H.  Harvey,  caused  an  execution  to  be  Is- 
sued and  levied  on  his  Interest  in  the  land 
devised  by  Mrs.  Harvey.  Said  land  was 
advertised  to  be  sold,  when  W.  H.  Harvey 
and  the  minor  children  of  Mis.  Harvey  ex- 
hibited a  bill  to  enjoin  the  sale.  An  Injunc- 
tion was  granted,  and  defendants'  motion 
to  dissolve  the  same  was  overruled ;  where- 
upon they  filed  an  answer  raising  the  Issue 
that  there  was  no  valid  will  of  Mrs.  Harvey, 
and  subsequently  filed  a  crose-blU,  pray- 
ing that  an  issue  derlaavit  rel  non  be  made 
up  to  determine  the  validity  of  the  will. 
A  demurrer  to  this  cross-bill  was  sus- 
tained, and  the  cross-bill  dismissed,  and 
Garter  Bros,  ft  Co.  a^tpeal.  > 

(yifelH  A  TKDt^  for  appellaats.  JUaah  & 
Alexander,  for  appellees. 

Cooper,  J.  The  court  rightly  sustained 
the  demurrer  to  the  cross-bill  of  appellants. 
The  cross-complainants  sought  no  atllrma- 
tive  relief.  Their  sole  purpose  was  to  se- 
cure an  order  for  an  issue  derisavit  vel 
noBj  which  the  chancellor  could  as  well  di- 
rect on  motion  or  sua  spoote  as  upon  the 
prayer  of  the  cross-bill.  The  practice  re- 
sorted to  served  but  to  accumulate  costs, 
and  was  properly  terminated  at  an  eaily 
stage  of  the  proceedings. 

The  decree  is  afilrmed. 


BoBnBADX,  Tax  Collector,  r.  Mrbidun 

tiAHD  &  Indcbtbxal  Co.  et  al. 
{Supreme  Court  cf  Miawl88ipjA.  Feb.  34, 1890.) 
SoHOOLS  juid  Sotool-Distriois— Tazatioit. 
1.  By  Code  Ulas.  1880,  towns  having  1,000 
inhabitants  could  elect  to  be  Bei>arat»  school-dis- 
tricts, and  by  section  781  the  board  of  m&j(xr  and 
aldermen  are  authorized  to  levy  a  tax  soffloient  to 
maintain  the  free  pubUo  schools  In  audi  town. 
By  the  preoedlng  section,  boards  of  supervisors 
are  authorized  to  levy  a  tax  upon  the  taxable 
property  of  the  county  for  the  maintenance  of 
st^iools  in  thecounty.  Held,  thattheaot  of  March 
18,  1680,  requiring  the  board  of  anpervison  of 
eatdi  oonnty,  annually,  to  levy  upon  the  taxable 


property  of  such  county  a  tax  of  three  mills  or 
more  on  the  dollar,  does  not  include  a  levy  upon 
the  taxable  property  within  the  limits  of  a  town 
which  is  a  separate  school-district^  as  the  tarm 
"county"  was  manifestly  used  in  the  sense  of  a 
school -district  outside  oi  a  town  which  la  one. 

2.  The  creation  of  several  school-districts  in 
a  county  is  free  from  anyoonatltational  obJecUon, 
nor  is  tue  act  unconstitutional  because  the  schools 
in  the  town  may  get  the  benefit  of  a  tax  on  a 
larger  amount  of  property,  in  proportion  to  the 
number  of  ohildren  of  the  school  age,  than  the 
oonnty. 

Appeal  from  chancery  court,  Lauderdale 
county ;  S.  Evans,  Chancellor. 

Meridian,  situated  InLauderdaleconnty, 
Is  under  the  school  law  a  "separate  school- 
district,"  the  municipal  authorities  of 
which,  under  said  law,  levy  a  school  tax 
on  the  property  of  said  city.  The  board  of 
supervisors  of  Lauderdale  levied  the  three- 
mill  tax  anthoriied  by  law  for  school  pur> 
poses  each  year  on  all  the  property  of  the 
county,  Including  the  property  In  the  8^ 
arute  school-district,  the  city  of  Mnidian ; 
and  the  sheriff  was  proceeding  to  collect 
said  tax,  when  the  appellees,  property 
owners  of  the  city  of  Meridian,  filed  this 
bill  to  enjoin  such  collection.  A  motion 
was  made  to  dissolve thelnjunctlon,  which 
was  overruled,  and  the  injunction  perpet- 
uated, from  which  this  appeal  Is  prosecut- 
ed. 

Walker  A  HaU,  for  appellant.  FeweO  A 
Brahaa  and  J.  S.  Hamm,  for  appdleea. 

Campbell,  J.  We  proceed  to  consider 
the  main  question  In  this  case  without 
notice  of  others,  viz.,  does  section  7i  of 
"  An  act  in  relation  to  free  public  schools, " 
approved  March  18, 1886,  which  reqnlrea 
the  board  of  supervisors  of  each  county, 
annually,  to  levy  upon  the  taxable  proper- 
ty of  such  county  a  tax  of  three  mills  or 
more  on  the  dollar,  contemplate  the  Inclu- 
sion In  such  levy  of  such  taxable  property 
as  is  within  the  limits  <rf  any  Incorporated 
town  In  such  connly  which  is  a  separate 
school-district? 

The  question  is  a  Tcry  plain  one,  and  we 
answer  it,  without  bemtatlon  or  doubt.  In 
the  n^ative.  From  the  banning,  under 
the  present  constitution,  the  system  has 
been  for  each  countytoconstitutea  school- 
district,  and  for  Incorporated  towns  hav- 
ing a  prescribed  population  to  constitute 
separate  school-districts,  either  by  force 
of  the  school  law  making  them  such,  as  by 
section  1M4  of  the  Code  of  1871.  which  In 
this  followed  tbescbool  law  of  July  4,1870, 
except  as  to  the  number  of  Inhabitants, 
and  the  school  law  of  April  17, 1878,  or  by 
the  determination  of  the  municioal  author- 
ities of  towns  having  a  certain  number  of 
inhHbltants,  which  varied  until,  by  the  act 
of  1SS6,  an  Incorporated  town  having  a 
population  of  750  was  empowered  to  bis  a 
separate  school-district.  By  the  act  of  Ju- 
ly 4, 1870,  there  was  a  separation  of  towns 
bavlng  a  population  over  5,000  from  the 
counties  they  were  in  as  school-districts, 
and  no  prnvlsiou  was  made  for  raising 
moneyfor  thesupportof  schools  by  munic- 
ipal taxation.  Taxes  were  to  be  levied  by 
tbeboardofsuperrlsorsonly ;  butthecoun- 
ty  treasurer  was  required  to  "  keep  a  sepa- 
rate acconnt  with  each  district  In  the  coun- 
ty, and  credit  each  district  with  the  amount 
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thta  collected. "  The  lery,  althongrh  made 
by  the  board  of  BuperriBorB,  was  upon  the 
taxable  property  In  each  dlBtrict.  and  a 
separate  account  was  to  be  kept  ot  the 
money  raised  In  each  district,  f^tlon  S2, 
Acta  1t<70,  p.  11.  Each  district,  the  county 
and  town  separatdj,  had  Its  own  board 
ot  school  directors,  and  separate  adminis- 
tration, except  that  It  was  subject,  as  pro- 
Tided,  to  the  county  superintendent  of  ed- 
ucation, and  was  dependent  on  the  board 
of  supervisors  for  the  levy  of  taxes.  By 
"An  act  in  relation  to  pnbHc  edacatlon,'* 
chapter  S9  of  the  Code  of  1871,  every  coun- 
ty, and  every  Incorporated  town  contain- 
ing more  thanS.OOO  inhabitants,  was  made 
a  school-district,  separately,  with  provis- 
ion for  separate  administration  of  schools, 
and  it  was  made  the  duty  of  the  board 
of  supervisors  to  levy  a  prescribed  tax 
upon  the  taxable  property  of  the  county, 
and  the'*etty  council  of  wiy  Incoiporated 
dty.  **  etc,  to  levy  a  tax  upon  the  taxable 
property  of  the  dty,  to  defray  the  estimat- 
ed ccMte  and  expenses  ot  school-houses  and 
teachers.  Section  2068,  Code  1871.  The 
money  thus  obtained  was  to  go  into  the 
county  and  city  treasury,  respectively,  tor 
the  support  of  schools  in  the  respective 
districts.  By  ihe  act  approved  April  17, 
1873,  whieh  was  a  rerlsloii  of  the  school 
law  oS  the  stats,  not  only  was  each  tocoT^ 
porated  town  ot  more  than  3,000  Inhabit- 
ants made  a  separate  school-district,  but 
each  ot  such  towns  was  to  contribute  to 
pay  the  salary  of  the  county  superintend- 
ent on  the  ratio  of  Ita  taxable  property  to 
the  entire  taxable  property  of  the  county, 
and  the  board  ot  supervisors  was  required 
to  levy  a  tax  annually  upon  the  taxable 
property  of  ISbe  county,  and  the  mayor 
and  aldermen  of  the  city  or  town  were  to 
levy  such  tax  on  the  taxable  property  of 
the  city  or  town  for  school-house  and 
teachers  fund,  etc. 

By  the  school  law  approved  March  6, 
1878,  which  was  a  general  revision  of  the 
law  on  that  subject,  and  more  extended 
and  daborate  than  any  preceding  It,  any 
town  of  1.000  or  more  Inhabitants  was  em- 
powered  to  be  **  a  separate  school-district, 
if  the  mayor  smd  aldermen  so  elect,"  and 
the  line  uf  separation  between  the  districts, 
and  controlling  authority  of  the  board  of 
supervisors  and  town  authorities,  was 
clearly  drawn ;  and  it  was  provided  that 
"the  board  ot  mayor  and  aldermen  shall 
exercise,  in  such  town  or  city,  all  the  da- 
tiea  and  functions  prescribed  In  this  act 
forb<iardsof  supervisors  In  the  county," 
and  among  thesewas  to  levy  a  tax, not  to 
exceed  three  mills  on  the  dollar,  for  sch  ool 
pnTpcmm.  The  school  law  of  the  Code  of 
1S80  la  the  act  of  1878  slightly  changed .  By 
It  towns  having  1,000  Inhabitonts  could 
elect  tobeeeparatescbool-dlBtricts,and  by 
section  781  the  board  of  mayor  and  alders 
men  (rf  any  such  town  asconstltated  a  sep- 
arate district  was  authorized  to  levy  a 
tax  Bufficlent  to  maintain  the  free  public 
Bcliools  in  such  city  or  town,  as  contem- 
plated by  the  law.  The  section  immedi- 
ately preceding  empowered  boards  of  su- 
pervisors to  levy  a  tax  upon  the  taxable 
proper^  of  tiieeo^tyfortbe  maintenance 
uf  schools  in  the  county.  The  chapter  in 
tlw  Code  ot  1880  wa«  but  llttte  ebanged  nn- 
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ta  the  act  ot  March  18, 1886,  and  section  76 
of  the  act  ot  1886  Is  section  731  ot  the  Code 
of  iSSO,  exc^  the  word  "school"  lor 
"schools, ''  which  la  a  dlsttnctlon  wlttaoat 
a  diltsrence. 

It  Is  manifest  from  a  review  <a  legisla- 
tion that  a  city  or  town  which  by  law  Is 
a  separate  school-district  Is  excepted  from 
the  county  in  the  matter  of  the  levy  pro- 
vided for  by  the  board  of  supervisors.  The 
board  of  supervisors  Is  to  levy  taxes  on 
the  taxable  propwiy  ot  the  county,  out- 
side ot  and  distinct  from  the  town  made  a 
separate  sobool-dlstrict.  Thatls  the  prov- 
ince of  tiie  board  of  supervlsoni.  The 
town  Is  In  the  county,  but  not  of  it,  for 
this  purpose  of  taxation,  because  the  leg- 
islature has  separated  county  and  town 
for  school  purposes,  and  given  the  control 
of  the  county  outside  ot  town  to  the  board 
of  supervisors,— the  coanly  authorities.— 
and  the  town  to  Its  authorities.  The  lan- 
guage making  It  the  duty  of  the  board  at 
snpenrlsore  of  each  county  to  levy  a  tax 
upon  the  taxable  property  of  the  county 
Is  general,  because  each  county  la  aschool- 
district,  and  may  not  have  In  it  a  town 
which  is  such;  but  the  manifest  purpose 
ot  the  legislature  Is  to  employ  the  word 
"county"  in  the  sense  of  a  schoot^strtct 
outside  ot  a  town  which  Is  one.  In  this 
mstricted  sense,  the  word'*coQnl7''ls  to 
be  understood  in  the  matter  ot  toxatlon. 
In  order  to  carry  out  theleglslativescbeme 
ot  separate  school-districts  between  coun- 
ties, and  the  towns  they  may  contain. 
Nor  Is  it  necessary  or  allowable  to  give 
this  restricted  meaning  tothe  word''coun- 
"  in  other  parts  o?  the  law,  because 
ere  Is  nothing  to  suggest  such  restric- 
tion as  In  r^erence  to  separate  districts, 
and  taxation  In  them.  Generally,  the 
word  "county"  embraces  the  whole  coun- 
ty. Including  towns  In  it ;  but  where  It  is 
used  Ina  limited  or  restricted  sense  It  must 
be  8o  interpreted,  in  conformity  with  famil- 
iar rules  of  interpretation. 

There  Is  nothing  In  the  constltntlon  to 
support  the  position  that  each  coun^  Isa 
scfaool-distTlct,  and  that  a  district  may 
not  be  made  within  a  county.  The  crea- 
tion of  several  school-districts  in  a  county 
Is  tree  from  any  constitutional  objection ; 
and  the  separation  of  towns  from  the 
county,  in  the  creation  ot  sch  ool -districts, 
is  not  violative  ot  the  uniformity  in  the 
system  of  tree  public  schools  required  by 
the  constitution.  The  alignment  that,  be- 
cause Mnidlan  may  have  a  taxable  wealth 
of  $4,000,000,  and  8,000  children  ot  ednca 
ble  age,  and  the  county  of  Lauderdale,  ex- 
cluding Meridian,  may  have  $2,000,000  of 
taxable  property,  and  4,000  educable  chil- 
dren, and  therefore  that  3,000  chUdreoi 
in  Meridian  would  get  the  benefit  of  a 
8-mlll  tax  on  $4,000,000,  while  the  4,000 
in  the  county  yrould  have  the  benefit  ot 
such  tax  on  only  $2,000,000,  has  no  merit 
as  an  attack  on  uniformity  ot  the  system 
or  Justice  In  appropriating  money  raised 
by  taxation  In  the  separate  school-dis- 
tricts. Eacbgets  Its  own,andnoneshould 
complain.  The  countryman  does  not  pay 
any  ot  the  town  tax,  and  has  no  Just 
cl«um  to  share  Its  benefits.  He  gets  a 
share  of  the  larger  wealth  iA  tite  town.  In 
the  general  tax  tor  school  puroosea,  so  far 
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as  it  raised  by  general  taxation,  aud  Isdle- 
tribated  as  BCbool  fund  by  the  state. 

We  deal  not  with  the  policy  of  the 
scheme  as  established,  which  Is  for  the  leg- 
islature to  determine,  and  notice  the  ai^n- 
ment  as  to  all^«d  Inequality  only  toshow 
that  It  Is  unfounded  as  to  the  purpose  fur 
which  It  Is  used.  It  Is  probably  true  that 
by  far  the  larger  part  of  the  taxes  for  all 
objects  Is  peAd  by  tbe  cities,  towns,  and 
Tillages ;  bat  It  la  also  probably  true  that 
the  explanation  of  this  Is  f  onnd  in  the  fact 
that  town  property  is  taxed  much  nearer 
itH  value  than  property  in  the  country, and 
business  pursnllB  which  are  taxed  are 
chiefly  foand  In  towns,  and  by  far  the 
larger  part  of  values  exempted  from  taxa- 
tion Is  In  the  country.  Whatever  may  be 
true  ae  to  the  facts  or  the  explanaUon, 
tiiere  Is  no  violation  of  the  constltatlon  in 
permitting  taxation  In  eacb  district  for  Ito 
own  whools. 

As  the  question  discussed  dominates  all 
otber  qnestlonsln  tbe  case,  their  considera- 
tion Is  rendered  unnecessary  by  the  view 
taken,  which  dicposea  of  tbe  case  on  its 
merits. 

Affirmed. 

K0HL3BUNNBB  T.  STATB. 

(Suprmw  Court  qf  mMtelppt.  lCw«ph8,18M.) 

Local  Option— Cohstkoctiok  or  Statdtbs. 
Act  MIbs.  March  16,  1888,  amendiiK  Code 
Uiu.  1880,  1 1112,  whloh  prohlUts  sale  of  vlnoas 
and  other  liquors.  In  qtuuitities  of  less  tiian  a 
galliBi,  wlthODt  a  lloense,  provides  tliat  any  per- 
son may  sell  wine  made  of  grapes,  or  other 
fruits  grown  by  himself,  In  any  quantity  not  less 
than  one  pint,  without  paying  a  tax  cur  obtaining' 
a  llcenseL  provided  that  nothing  therein  diall  be 
oonstned  to  interfere  with  any  local  law  prohib- 
iting the  sale  of  native  wines,  etc,  and  repeals 
all  conflicting  acts.  Held,  that  It  repeals,  so  far  as 
it  is  in  conflict  with  it,  Act  UIbs.  March  II.  im. 
which  provides  that,  upon  the  submission  to  and 
adoption  by  the  quallfled  electors  of  any  county  of 
local  option,  It  shall  not  be  lawful  for  any  per- 
son within  such  coimty  to  sell  anv  alcoholic, 
spirituous,  vinous,  malt,  or  intoxioatlug  liquors. 

Appeal  from  circuit  court,  Pike  county; 

J.  B.  OhHBiSMAtt,  Judge. 

Brame  &  Alexander,  for  appellant.  T, 
M.  Miller,  Atty.  Oen.,  lor  the  State. 

CooPBR,  J.  The  appellant  has  been  in- 
dicted and  convicted  for  the  violation  of 
the  provtdons  of  an  act  entitled  "An  act 
for  preventing  the  evils  of  intemperance  by 
local  option  In  any  county  in  this  state,  by 
submitting  the  question  of  prohibiting  the 
sale  of  intoxicating  liquors  to  the  qualified 
voters  of  each  county,  to  provide  penaltlra 
tor  its  violation,  and  for  other  purpoBes, " 
approved  March  11,  1K86,  and  operative 
from  and  after  its  passage.  Tbe  case  was 
tried  on  an  agreed  statement  of  tacts,  by 
which  it  appears  that  the,  act  of  above 
date  had  been  put  In  operation  in  the 
county  of  Pllce,  and  was  in  operation  at 
the  time  of  the  sale  of  the  wine  by  the  ap- 
pellant. It  further  appears  that  the  sale  fur 
which  the  Indictment  was  found  was  that 
appellant  bad,  at  his  vineyard  In  the 
county  of  Pike,  sold  wine  made  of  grapes 
jnvwn  by  him  in  bis  said  vineyard,  In 
quantities  not  less  than  one  pint.  Thede* 
nndant  asked  the  court  to  instruct  tbe 


Jury  that  under  the  above  tacts  he  should 
be  acquitted,  which  Instruction  the  court 
refused ;  and,  the  Jury  having  returned  a 
verdict  of  guilty,  s^itaice  at  fine  and  im- 
prisonment was  Imposed,  from  whlcb  tbo 
defendant  appeals. 

The  appellant  invokes  In  his  defense  the 
provisions  of  an  act  entltjed  "  An  act  to 
amend  section  1112  of  the  Code  of  lf>80,  in 
relation  to  the  sale  of  vinous  and  spiritu- 
ous liquors,  **  approved  March  16, 1886,  and 
operative  from  and  after  Its  passage. 
That  act  Is  as  follows:  "Section  1.  Belt 
enacted  by  the  le^lature  of  the  state  of 
MlBsls^ppI  that  section  eleven  hundred 
and  twelve  of  the  Code  of  1880  be,  and  tbe 
same  is  hereby,  amended  by  adding  after 
the  word 'court,' in  the  last  line  of  said 
section,  the  following:  'Provided,  that 
any  penum  may  BeAl  wine  made  of  grapes 
and  other  tmits  grown  by  himself,  m  this 
state,  in  any  quantity  not  lees  than  one 
pint,  without  paifb^s  any  tax,  or  obtain- 
ing any  license,  provided  that  nothing 
herein  contained  bhall  be  constmed  so  as 
to  interfere  with  any  local  law  prohibit- 
ing the  sale  of  native  wines:  provided, 
further,  that  the  party  so  selling  domestic 
wine  shall  sell  the  same  at  his  place  of  te- 
sidenoe  or  vineyard ;  but  this  act  shall  not 
be  constmed  to  prevent  the  delivery  of  the 
wins  In  towns,  or  to  railroads  or  other 
common  carriers,  by  the  producer.'  Sec.  2. 
Be  It  further  enacted,  that  all  acts  and 
parts  of  acts  In  conflict  with  this  act  be, 
and  the  same  are  hereby,  repealed. "  Sec- 
tion 1113  of  the  Code,  of  which  this  act  Is 
amendatory.  Is  a  part  of  the  chapter  in 
relation  to  retailing  liquors.  By  previous 
sections,  It  was  provided  bow  licensee  to 
sell  in  quantities  lees  than  one  gallon 
might  be  secured,  and  also  under  what 
circumstances  it  should  not  be  lawful  for 
the  constituted  authorities  to  grant  any 
licenee  to  retail  within  particular  locali- 
ties. So  much  of  section  1113  as  Is  neces- 
sary to  be  set  out  tor  the  consideration  of 
this  case  Is  as  follows:  "If  any  person 
shall  sell  any  vinous  or  spirituous  iiquor.ln 
any  quantity  less  than  one  pint,  without 
having  a  license  therefor,  in  pursuance  of 
Utia  act,  *  •  *  or  U  any  person,  with- 
out having  first  paid  the  privilege  tax, 
and  having  obtained  license  accordingly, 
shall  sell  any  vinous  or  spirituous  liquor 
In  the  quantity  of  one  pint,  or  In  a  greater 
quantity,  •  ^  *  the  person  so  offend- 
ing shall  be  liable  to  indictment,  and  on 
conviction  shall  be  fined  not  less  than 
twenty-flvedollars,  nor  more  than  five  hun- 
dred dollars,  or  be  Imprisoned  not  less 
than  one  week,  nor  more  than  three 
months,  or  both,  at  the  discretion  ot  tfaa 
court. " 

The  act  of  March  11. 1886,  for  breach  at 
which  the  Indictment  was  found,  provided 
that  upon  petition  of  a  certain  number  of 
qualified  electors  the  boards  of  superrls- 
ore  of  each  county  in  tbe  state  should  sub- 
mit to  the  electors  of  said  county,  to  be 
decided  by  them,  whether  said  act  should 
be  put  in  operation  in  such  county,  and, 
upon  tbe  fact  being  thus  ascertained  that 
a  majority  of  the  voters  had  adopted  the 
law  as  operative,  tdien  it  is  provided  bj 
section  6  ot  said  act  that "  it  shall  not  be 
lawful  for  any  person,  within  the  limits  of 
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sacb  county,  to  sell,  or  barter  for  ralna- 
ble  conBlderation,  either  directly  or  Indi- 
rectly, or  ffive  away,  to  induce  trade  at 
any  place  of  buBineas,  or  tamlBh  at  other 
public  picwee,  any  alcoholic,  spiritnonfl, 
Tinoue.  malt,  or  intozlcatii»  Uai]or8,"etc. 

The  attorney  areneral  contmdB  that  the 
act  of  March  16th  Is  only  an  amendment 
of  section  1112  of  the  Code,  and  conse- 
quently has  no  application  except  in  those 
cuses  in  which,  but  for  the  amendment, 
the  Code  prorlslon  would  prohibit  the 
sale  <tf  domestic  wines;  that,  where  the 
Code  provision  Is  suspended  or  superseded 
by  the  acceptance  of  the  act  of  March  11th, 
the  privily  of  selling  domestic  wines 
secured  by  the  act  of  March  11th  is  also  su- 
perseded andsuepraided.  Theapi]ellant  in- 
sists that  the  act  of  March  16th,  being  of 
later  date  than  that  of  March  11th.  and 
containing  a  clause  by  which  confllctlnK 
acts  are  repealed,  operates  to  secure  to 
manufacturers  of  dumeatlc  wlnra,  from 
grapes  or  fruits  grown  by  themselves,  the 
right  to  sell  in  the  quantities  named,  ex- 
cept only  in  those  localities  where  by  local 
law  such  sales  are  prohibited. 

While  the  question  Is  not  Iree  from  dif&- 
cnlty,  we  are  of  opinon  that  the  view  con- 
tended for  by  appellant  is  supported  by  a 
propo*  eonstmction  of  the  act^  It  Is  mie 
that  the  title  of  the  act  is  that  of  a  mere 
amendment  to  the  section  of  the  Code, 
and,  further,  that  It  Is  in  the  form  of  a 

Srovlso  thereto.  Ordinarily.  It  would  be 
nt  a  part  of  theamendedsectlon.and.be* 
Ing  a  prnrlso,  would  be  but  a  reservation 
orexeeption  to  the  body  of  the  law.  Read 
as  such,  it  would  simply  declare  that 
notitlng  In  section  1113,  or  of  the  chapter 
of  wbKh  it  Is  a  part,  should  he  held  to 
pmhlblt  the  sale  of  domestic  wine  made  of 
grapes  or  frait  grown  by  the  maker.  Bat 
the  intent  that  the  right  to  iiell  should  ex- 
ist under  other  circumstances  Is  evident 
from  the  fact  that  the  act  contains  a  re- 
pealing clause,  by  which  all  acts  in  conflict 
with  its  provisions,  save  only  local  laws 
by  which  the  sale  of  domestic  wine  Is  pro* 
hiblted.  are  expressly  r^iealed.  Construed 
as  a  more  proviso  to  the  Code,  the  repeal- 
ing section  of  the  act  is  destroyed,  and  so 
much  of  the  body  of  the  act  as  declares 
that  it  shall  not  have  effect  in  those  local- 
ities in  which,  by  local  laws,  domestic 
wines  are  prohibited  from  being  sold,  be- 
comes a  mere  redundancy.  The  question 
is  whether,  to  preserve  the  form,  we  shall 
adopt  a  construction  by  which  onesection 
of  the  act,  (the  repealing  clause, )  and  an- 
other portion  of  the  body  of  the  act,  shall 
be  rendered  sorplusa«e.  or  shall  we  up- 
hold liie  Bobstance  by  dlsregardliw  the 
form? 

The  lawunder  which  appellant  has  been 
convicted  was  In  extotence  at  the  time  of 
the  passage  of  the  act  of  March  16th.  It 
was  a  general  law,  and  is  In  conflict  with 
the  provldons  of  that  act.  and,  in  so  far 
as  It  is,  is  by  Its  express  provlBlons  re- 
pealed. The  matter  was  before  the  legis- 
lative mind,  and  was  directly  dealt  with. 
It  knew  that  In  some  sections  of  the  state 
local  laws  were  In  operation,  under  which 
no  license  could  be  obtained  to  retail  vi- 
nous or  spirituous  liquors;  and  It  knew, 
also,  that  under  the  general  laws  then  re- 
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cently  passed  a  broader  prohibition  might 
be  secured  by  the  adoption  of  its  provis- 
ions by  the  qualified  voters  of  any  county 
In  the  state.  Knowing  this,  it  declared 
that  the  act  then  being  considered  should* 
not  have  effect  where,  by  reason  of  locafr 
laws,  the  sale  of  domestic  wIdb  was  pro- 
hibited, but  also  declared  tiiat  all  general 
laws  in  conflict  with  its  provisions  should 
be,  and  were,  repealed. 

The  construction  adopted  by  us  Is,  fur* 
thermore,  that  by  which  the  object  of  the 
statute  is  preserved.  The  right  intended 
to  be  secured  was  evidently  for  the  pur- 
pose  of  encouraging  a  domestic  Industry, 
by  permlttdug  the  producer  to  dispose  of 
the  product  of  his  labor  without  liablU^ 
to  criminal  prosecution  for  so  doing. 
While  the  letclslatnre  thought  itinexped  lent 
to  secure  that  right  In  those  localities 
where,  by  fixed  laws,  such  sales  wvn  pro- 
hibited, ft  properly  assumed  that  no  stbn- 
ulns  would  be  given  to  the  Industrr  pro- 
tected if  it  was  subjected  to  the  varying 
application  of  the  provisions  of  the  act  of 
March  nth,  under  which  that  law  might 
be  In  force  fpr  two  years  in  any  locality, 
and  suspended  for  a  like  time,  and  again 
in  operation,  and  again  suspended,  and  so 
In  contlnnous  alternation  for  all  time. 

The  Judgment  Is  rerersed.  and  cause  re- 
manded. 


Atkinson  v.  Sinnott. 
(SuiprmteOowtofSitaglaBtippL  KBrchlO^lSW.) 

DSIDS— OuraUJiATIOK — OOMBTBUOTKHt  Um  BT* 

TBOT^-SpBcmo  PnvoBiLurai. 

I.  An  instrunieiit  will  not  be  canceled  for 
fraud  of  defendant  in  putting  It  in  the  form  of  an 
ahsolnte  deed,  when  complainants  Intended  1% 
as  a  contract  to  oonv^,  where  it  appears  ^t 
complainants  agreed  to  convey  the  land  to  defend- 
ant, that  he  nas  performed  his  part  of  the 
agreement,  and  that  speoiflc  performanoe  Oiereof 
would  ^ve  him  a  deed  exactly  like  that  Bought 
to  he  canoeled. 

3.  A  deed  reolted  that 'grantors,  In  consldera- 
tlonof  tl,000  to  be  paldwltJ^in  10  days,  as  agreed, 
"hereby  sell,  convey,  and  warrant  to  the  said 
•  •  •  ail  that  portion  of  land,  *  •  •  excep- 
ting only  that  portion  *  •  *  npon  whloh  our 
resideooe  is  halit.  *  *  *  And  we  hereby  sell, 
oonvey,  and  warrant  to  the  said  *  *  *  the 
above-described  roservaUon  of  homo  and  lot  of 
ground  upon  the  payment  to  us,  or  our  adminis- 
trators, of  the  suiD  of  $500.  "  The  grantee  was  put 
In  possession  of  the  first-mentioned  tract,  but  not 
of  the  home  lot.  Held,  that  there  was  a  sale 
only  of  the  land,  racoluslve  of  the  residence  lot, 
and  It  was  optional  with  the  grantee  whether  he 
would  take  tiie  latter  at  the  jvioe  named. 

Cross-appeal  from  chancery  court.  Pike 
county;  L.  McLaurin,  Chancellor, 

B.  H  TbompsoBftor  complainant.  S.  E, 
Pack  wood  and  P.  Caaaedy,  for  defend- 
ant. 

Cooper,  J.  Mrs.  Sinnott  exhibited  the 
bill  In  this  cause  against  Atkinson  to  can- 
cel adeed  she  had  made  to  him  as  obtained 
by  fraud;  or  if .  upon  hearing,  this  relief 
should  be  denied,  she  prayed  specific  per- 
formance of  its  terms  against  him.  The 
instrument  giving  rise  to  the  controversy 
is  here  set  out,  and  is  followed  by  the  only 
paper  Blgned  by  Atkinson.  The  deed  is  as 
follows: 
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"N.  81nnott& Wife  to  (Deed)  Wm.Atkin- 
Bon.  State  of  Lonlslana,  parish  of  Or- 
leanB.  For  and  In  consideration  of  the 
«nni  of  one  tiiousand  dttllars  to  be  paid  to 
ne  within  ten  dar*  from  the  date  hereof,  as 
per  agreement  entered  Into  with  William 
Atkinson,  ol  Magnolia,  Miss.,  we  hereby 
aell,  convey,  and  warrant  to  the  said  Will- 
iam Atkinson,  his  h^rs,  assigns,  all  that 
portion  of  land  lying  In  the  town  of  Mae- 
noUa,  county  of  Pike,  state  of  Mississippi, 
known  as  the  *  Slnnott  Place,'  the  same 
beinff  the  only  and  all  the  land  owned  by 
OS  In  said  county  and  state;  exceptlngon- 
ly  that  portion  of  land  lying  near  the 
track  of  the  Illinois  Railroad  and  the  creek 
known  as  the  '  Minnehaha  Creek,'  upon 
which  onr  residence  la  built,  (the  bounda- 
ries are  to  be  Indicated  by  iron  posts  set  up 
at  the  comers  thereof)  and  now  Inclosed 
by  a  wooden  fence.  And  we  hereby  sell, 
convey,  and  warrant  to  the  said  William 
Atkinson,  his  b^rs  or  asslKne,  tbe  above- 
described  reservation  of  home  and  lot  of 
ground  upon  the  payment  by  him  to  us, 
or  our  administrators,  of  the  snm  of  Ave 
hundred  dollars.  Witness  our  hands  this, 
the  19th  day  of  August,  A.  D.  1887.   N.  Sin- 

MOTT.    ABABBI.U  D.  SiNNOTT.  " 

This  Instrument  was  properly  acknowl- 
edged as  a  deed  by  the  grantors  before  a 
notary  public  In  the  city  of  New  Orleans 
on  the  (lay  of  Its  date.  On  the  same  day, 
Atkinson,  by  his  agent,  delivered  to  Mrs. 
Slnnott  a  written  promise  to  pay  money, 
In  tbe  following  form,  as  claimed  by  Mrs. 
Slnnott;  but  Atkinson  asserts  that  the 
words  "  to  be, "  which  are  ttallclied,  were 
Inserted  therdn  by  complainant  after  Its 
delivery  by  him. 

"New  Orieans,  AoKUBtl9th,1887.  I  here- 
by agree  to  pay  to  Nicholas  Slnnott  and 
A.  D.  Slnnott  the  sum  of  one  thousand 
dollars  ($1,000)  within  ten  days  from 
date,  or  upon  approval  by  my  attorney  of 
A  certain  deed  to  be  made  to  me  by  said 
parties  to  a  certain  tract  of  land  In  Pike 
county,  Mississippi,  known  as  the  '  Slnnott 
Place.*  Attest:  J.  H.  Lrvt.  Wm.  Atkin- 
«ON.   Per  R.  M.  McDonald.  " 

Complainant  seeks  to  avoid  the  convey- 
ance made  by  herself  and  husband  on  the 
ground  tbatit  wasobtalned  byfraud;  but 
the  only  frand  averred,  or  sought  to  be 
proved.  Is  that,  while  she  and  her  hus- 
band Intended  only  to  make  a  written  con- 
tract to  convey,  the  defendant  putthecon- 
tract  In  tiie  form  of  a  deed,  and,  knowing 
that  the  irrantora  therein  did  not  then  In- 
tend to  execute  a  deed,  fraudulently  se- 
cured the  Instrument  to  be  executed,  rep- 
resenting It  to  be  only  acontract  to  make 
a  future  conveyance,  Therelsno  pretense 
that  the  Instroment  does  not  set  out,  ac- 
cording to  the  understanding  of  all  the 
parties,  the  land  to  be  conveyed,  the  price 
at  which  It  was  to  be  sold,  and  the  time 
at  which  the  purchase  money  was  to  be 
paid.  The  sole  complaint  Is  that  by  the 
fraud  of  the  defendant  a  contract  to  make 
a  conveyance  In  the  future  was  made  to 
take  the  form  of  a  presentconveyance.  It 
would  be  a  sufficient  reply  to  this  to  say 
that,  if  the  court  should  afford  to  com- 
plainant all  tbe  relief  It  can  give  In  con- 
formity with  Its  Inherent  prlndples,  she 
wonld  be  left  preclsdy  In  the  attitade  in 


which  she  now  stands.  Certainly,  she 
must  do  equity  as  a  condition  of  receiving 
relief;  and,  according  to  her  own  show- 
ing, she  can  only  vacate  tbe  deed  she  as- 
sails upon  condition  of  executing  another 
of  precisely  the  same  tenor.  Itlslncontro- 
vertibly  shown  that,  within  the  time 
named  in  the  writing  given  by  him,  Atkin- 
son tendered  the  purchase  price,  and  has 
continuously  kept  his  tender  good,  and 
has  paid  tbe  money  into  court  wltb  hU 
answer,  where  it  now  Is,  subject  to  com- 
plainants* acc^tance.  Under  tbeseclrcum- 
stances.  there  would  be  no  shadow  of 
right  to  relief  on  the  ground  now  under 
consideration.  But,  in  addition  to  this, 
it  Is  shown  that,  soon  after  the  execution 
of  the  deed,  Atkinson  went  upon  the  prem- 
ises for  tbe  purpcwes  of  making  a  survey  of 
tbe  land  bought,  and  complainant  wen 
pointed  out  the  lines,  and.  after  the  sur- 
vey, permitted  him  toenter  apon  tbe  land, 
which  he  has  since  Impntved,  according  to 
his  testimony,  by  putting  up  a  bouse  at  a 
cost  of  $12,000.  We  approve  the  action  of 
the  court  below  In  refualng  rellM  upon  the 
allegations  of  tnrad  In  procuring  uie  con- 
veyance. 

Tbe  alternative  prayer  tor  rdlef  was 
that  the  court  Should  direct  and  eomp^  the 
defendant  to  payto  complainant  the  sum 
of  $1,600,  and  that  the  whole  land  cum* 
posing  the  Slnnott  place,  Including  both 
that  part  sold  to  Atkinson  at  $1,000,  and 
the  homestead  reservation,  valued  at  $600, 
should  be  decreed  subject  to  sale  for  tbe 
whole  sum.  From  aflnaldecree  In  accord- 
ance with  this  prayer  the  defendant,  At- 
kinson, appeals. 

Thequestlon  is  whether  there  was  a  sale 
of  the  whole  premises,  at  the  som  of  $1,&00. 
as  the  chancellor  has  found,  or  a  sale  only 
of  the  land,  exclusive  of  the  residence  lot, 
at  the  sum  of  $1,000,  with  the  privll^^  or 
option  secured  to  Atkinson  to  become  the 
owner  of  the  residen<»  lot  apon  payni«it 
of  Idle  farther  sum  of  $600.  This  question 
is  determinable  fn>m  the  contract  of  tbe 
parties  as  found  In  the  writings  signed  by 
them.  While  the  conveyance  uses  words. 
Id  reference  to  the  residence  lot,  of  settled 
technical  slgnlflcance,  and  which  Imply 
a  present  grant,  the  context  shows  that  a 
different  construction  shall  be  put  upon 
thera  to  meet  the  meaning  in  which  they 
were  employed.  In  Idie  prior  portion  of 
tbe  conveyance,  the  resldenee  lot  was  ex- 
pressly reserved,  wblle  a  fixed  price,  to  be 
paid  at  a  fixed  time,  and  evidenced  by  a 
written  obligation  of  the  grantee,  was 
stipulated  to  be  paid  for  the  other  land. 
The  concluding  clause  of  the  deed,  while  us- 
ing words  of  present  conveyance  of  the 
home  lot,  indicates  that  the  conveyance 
thereof  was  to  be  eOectaal  on^  "upon** 
the  payment  of  the  price  named.  fSOO;  and 
neither  by  the  deed,  nor  by  any  writing 
signed  by  Atkinson,  Is  there  Imposed  on 
him  the  correlative  obligation  of  paying 
the  price,  or  accepting  tbe  deed  as  con- 
veying this  land.  In  fact,  he  did  not  enter 
upon  the  posseeslon  of  this  part  of  the 
property ;  nor  Is  It  claimed,  either  in  the 
pleading  or  evldoioe,  that  he  agreed  to  be 
tbe  purchaser  thereof.  It  is  a  well-settled 
rale  of  construction  that,  where  the  whole 
ol  a  written  instrament  shows  that  tiie 


Digitized  by 


Google 


Miss.)' 


■VTEIE  K.  MONAHAN. 


291 


parties  thereto  employed  technical  lan- 
^age  In  a  eense  different  from  Its  ordinary 
meaning,  the  primary  meaning  of  the 
words  la  what  the  parties  meant,and  not 
what  the  technical  words  URually  Import. 
Elph.  Intwp.  Deeds,  Bale  16,  p.  76.  "Itls  a 
true  rule  oIcoiratTactlonthat  the  sense  and 
meaning  of  tiie  parties  In  any  particular 
part  of  cut  Instrument  may  be  collected  ex 
antecedentibaa  et  conaeqnentlbus.  Every 
part  of  It  may  be  brought  Into  action,  In 
order  to  eollect  from  the  whole  one  uniform 
and  consistent  sense,  If  that  may  be  done. " 
Lord  ELLENBOBOcaB  In  Barton  t.  Fltzget^ 
aid.  16  East,  640. 

Looking  to  the  whole  deed.  It  Is  evident 
that  the  reserved  lot  was  intended  to  be 
dealt  with  In  some  manner  other  and  dif- 
ferent from  that  in  which  the  balance  of 
the  land  was  dealt  with.  Manifestly,  It 
was  not  Intended  to  sell  the  whole  at  a 
lump  sum;  for  such  construction  would 
render  inoperative  that  clause  of  the  con- 
veyance by  which  the  reservation  was 
made  of  the  residence  lot,  and  would  have 
entitled  the  grantee  to  the  Immediate  pos- 
session of  the  whole,  and  this  In  direct 
conflict  with  the  contract  of  the  parties 
that  the  residence  lot  should  only  pass 
"upon "the  payment  of  the  price  for  which 
It  was  agreed  to  be  sold. 

Looking  only  at  the  clause  having  refers 
ence  to  the  residmce  part  of  the  lot,  we 
And  the  preset  effect  of  the  granting 
words  limited  and  restrained  by  the  words 
which  succeed  It,  by  which  it  appears  that 
the  conveyance  was  to  be  operative  as  to 
this  lot  only  npon  the  paymentof  the  pur- 
diaae  price.  The  taking  effect  uf  the  grant 
evidently  depended  on  someOitnK  to  be 
thereafter  done,  and  which  most  be  done 
as  a  condition  precedent  to  the  operation 
of  the  grant.  But  there  is  nothing  In  the 
deed,  or  in  the  conduct  of  the  parties, 
from  which  arises  an  obligation  on  the 
part  of  Atkinson  to  perform  the  condition. 
If  he  had  been  admitted  to  the  possession 
of  the  property,  and  bad  accepted  the  pos- 
seaMcm,  claiming  nnderthedeed^a  different 
question  might  be  presented.  It  may  be 
that  even  then  he  would  have  been  com- 
pelled either  to  pay  the  money,  or  suiren- 
der  the  possession.  But,  confessedly,  there 
has  been  neither  a  recognition  of  his  right 
to  {•osseeslon  by  complainant,  nor  a  cls^m 
by  him  of  such  right.  It  was  never  the 
intention  of  the  grantors  to  make  an  Im- 
mediate sate  of  the  residence  lot,  nor  of 
Atkinson  to  make  an  immediate  purchase. 
Looking  totbe  deed  alone,  weflnd  nothing 
which  binds  him  to  buy.  It  we  look  to 
the  circumstances  of  the  parties,  to  discov- 
er therefrom  what  meaning  they  Intended 
to  convey  by  the  use  of  the  words  "  upon 
the  paymrat  of  the  sum  of  Ave  hundred 
dollars, "  it  is  clear,  beyond  all  doubt,  that 
no  preoent  sale  was  Intuided. 

The  complainant  testified  that  she  was 
unwilling  to  make  a  present  sale  of  the  resi- 
dmce,  which  she  dcaired  to  retain  as  a 
place  of  recreation  for  an  Invalid  husband 
during  his  life,  and  that  the  purpose  of  the 
clause  of  the  deed  referring  to  the  sale  of 
this  lot  was  to  give  Atkinson  the  right  to 
buy  it  at  the  price  named  of ter  the  death 
ol  bmetf  and  husbaikd.  We  axe  not  to  be 


understood  as  deciding  that  It  Is  permissi- 
ble to  seek  to  find  the  unexpressed  Intention 
ofthepartlestothedeed.  Whattheyintend- 
ed  must  be  found  from  the  language  of  the 
deed ;  but  It  Is  competent  to  look  to  the 
surroundings  o!  the  parties,  not  to  con- 
tradict, but  to  Interpret,  -Uie  meaning  of 
the  words  they  have  employed.  We  find 
nothing  In  the  deed  from  which  a  present 
conveyance  of  the  residence  lot,  or  an 
obligation  on  the  part  of  Atkinson  to  buy 
ft,  can  be  Inferred;  and,  since  he  tendered 
with  his  answer  the  money  due  for  land 
be  did  buy,  the  money  should  have  beeoi  dlr 
rected  to  be  paid  to  her,  and  she  should 
have  been  denied  Interest  on  said  sum.  and 
costs  of  court. 

The  decree  is  reversed  on  the  appeal  of 
the  defendant,  Atkinson,  and  cause  r»> 
maaded. 


WeZB  «t  A/.  T.  MOHAHAIV  9t  *1, 
{Sujtreme  Court  cf  SBuiaalppL  JtardiS,  1880.) 
DsoBisBD  Ai>imn8Tiu.T0BS — Aonoira  ok  Boirn— 

liDUTATIOn. 

1.  An  order  of  ooort  appointing  the  ootm^  ad- 
mlnistrator,  administrator  of  a  deoeased  adminis- 
trator's estate,  oaimot  be  oollatorally  attacked,  on 
the  groand  that  t^e  decedent  left  no  property  sub- 
ject to  adminiitration. 

a.  It  is  not  neoesBsry  that  formal  letten  should 
issue  in  case  of  grants  of  adminislnUUoa  to  the 
ooantr  administrator. 

8.  Where  IL,  the  oonnty  administrator.  Is  ap- 
pointed administrator  of  the  estate  of  D.,  who  was 
the  deoeased  administrator  of  the  estate  of  P. ,  and 
aiso  administrator  d«bon4tnonof  the  estate  of  F., 
an  acootint,  filed  by  him  as  the  final  aoooont  of 
D.,  deoeased,  ss  administrator  of  the  estate  of  P., 
Is  proper,  and  It  is  immaterial  that  the  account  is 
referted  to,  throughout  the  whole  proceeding  of 
acoounting,  as  exhibited  by  H.,  administrator  de 
bonis  non  of  F.^  where  it  appears  that  the  ac- 
count was  acted  on  and  passed  as  the  aooouit  <tf 
the  deoeased  adminlstratw. 

4.  By  Code  Hiss.  1880,  I  ins,  aa  odmlnlstara. 
tor  de  bonis  non  was  authorised  to  sue  on  the 
bond  of  ai^  former  administrator  of  the  estate 
"where  It  is  insolvent,  or  where  suoh  suit  and 
recoveiy  maybe  neoessaty  for  the  pavment  of  the 
debts  of  such  estate. "  Bf  section  28M,  when  the 
legal  title  to  property,  or  a  right  of  action,  is  in 
an  administrator  or  guardian,  the  tdmo  during 
which  any  statute  of  Ihnitations  runs  against  him 
shall  be  computed  against  the  persons  beneficially 
interested,  though  they  may  be  under  disability. 
Held,  thai  where,  befora  the  rif^t  of  the  admin- 
istrator de  bonts  non  to  sue  cm  the  bond  of  the 
deceased  administrator  has  been  barred  by  llml- 
tatdon,  it  becomes  no  longer  necessary  to  recover 
the  araets  to  pay  debts,  the  right  of  the  distribu- 
tees to  sue  immediatuy  arises,  uid  the  statute 
then  oeases  to  ran  as  agahiBt  the  adminislratar, 
or  as  against  them  by  virtue  of  his  right  to  sae. 

6.  This  statute  is  not  one  which,  having  com- 
menced to  run,  runs  uninterrupteidly,  ni^twith- 
standing  the  absence  of  a  person  competent  to  sue; 
and  when,  upon  the  destruction  of  the  admiuis- 
tratcff  de  boms  non's  right  to  sue,  Qua  Infants  are 
under  a  guu^ianshlp,  without  any  rlg^t  In  the 
guardian  nlmself  to  sue,  the  statute  is  sti^^  m^ 
til  the  disablUty  is  removed. 

6.  Code  18S0,  S  2683,  provides  that  if  any  per- 
son, entitled  to  bring  any  of  the  personal  actions 
mentioned  In  the  previous  sections,  limitditf  the 
time  in  whloh  they  may  he  brought,  "or  Dahle 
to  anysuoh  action,  shall  die  before  the  exidration 
of  the  time  herein  limited  therefor,  soch  action 
may  be  oommenced  by  or  against  tlie  executor  or 
administrator  of  the  deoeased  person,  after  the 
a^rstioo  of  said  thne^  and  witbiu  one  year  after 
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tbe  death  of  such  person. "  Held,  that  this  seo- 
tion  applies  where  tJtie  deceased  person  has  died 
before  the  adoption  of  the  €^>de,  and  within  the 
last  year  for  the  bringing  of  the  salt 

Appeal  Irom  cbancery  court.  Adams 
coun^:  W.  R.  Trioo,  Cbancellor. 

T.  Otis  Baker,  Martin  A  L&Boeau,  Tboa. 
J.  CaraoB,  and  Ae«/  A  Beed,  fur  appel- 
lants. B.  E.  Conner  and  Claude  PIntard, 
for  appelleea. 

Cooper,  J.  The  complainants,  dlatrib- 
nteee  of  the  estate  of  P.  L.  Monahan,  ex- 
hibit this  bill  in  the  cbancery  court  of 
Adams  county  afcalnst  the  representatdres 
of  tbe  BU  re  ties  upon  the  administration 
bond  of  oneU.G.Doberty,  who  was  admin- 
istrator of  tta^r  deceased  father,  P.  L. 
Monaban. 

The  bill  avers  that  all  the  complain- 
ants are  Infants,  and  sue  by  thelr^ardlan 
and  next  friend,  except  W.  J.  Monahan, 
who  arrived  at  majority  less  than  one  year 
before  tbe  commracement  of  this  suit. 
That  their  father  died  in  October.  1871,  In 
the  county  of  Adams,  poBBessed  of  a  small 
personal  estate;  and  on  December  4, 1871, 
administration  thereof  was  by  the  chan- 
cery court  of  Adama  county  committed  to 
H.  C.  Doherty,  who  qualiiled  and  entered 
Into  bond  conditioned  according  to  law, 
with  Levi  Fields  (the  testator  of  tJie  de- 
fendant WlerJ  and  William  Zocic  (the  In- 
testnte  of  the  defendant  Doretha  Zock)  as 
sureties.  That  Doherty  wasted  the  estate 
of  his  intestate,  and,  without  having  made 
any  final  settlement  thereof  with  said 
court,  died  In  September,  A.  D.  1874,  In- 
testate and  insolvent.  That  on  September 
30,  1876,  Oren  Metcalfe,  county  adminis- 
trator of  Adams  county,  was  by  the  prop- 
er court  anointed  administrator  of  the 
said  H.  C.  Doherty,  and  administrator  de 
bonis  non  of  the  estate  of  said  P.  L.  Mona- 
han. That  on  March  27, 1877,  said  Met- 
calfe filed  the  final  account  of  H.  C.  Doher- 
ty, deceased,  as  administrator  of  the  es- 
tate of  Monahan;  "which  said  account, 
though  made  out  as  the  account  of  said 
Metcalfe  as  administrator  de  bonis  non  of 
the  estate  of  said  Monahan,  was,  as  shown 
by  the  orders  and  decrees  of  the  court  to 
be,  the  final  account  of  said  H.  C.  Doherty 
with  said  estate,"  and  that  said  account, 
having  been  excepted  to,  was  restated  by 
a  commissioner  of  the  court,  and  as  restat- 
ed showed  a  balance  due  said  estate  by 
Bald  Doherty  of  |3,427.29.  That  said  re- 
stated account  was  by  proper  decree,  of 
date  May  10,  1879,  allowed,  confirmed, 
and  ordered  to  be  recorded.  Thatno  part 
of  the  sum  so  found  due  has  ever  been  paid 
by  the  representative  of  said  Doherty,  and 
that  all  debts  and  demands  against  the 
estate  of  P.  L.  Monahan  have  been  paid, 
or  are  barred  by  thestatute  of  limitations. 
That  Levi  f1el&,  one  oH  the  sureties  upon 
the  administration  bond  of  said  Doherty, 
died  on  the  11th  of  December,  A.  D.  1884, 
testate,  and  his  will  was  duly  admitted  to 
probate  in  the  proper  court  on  the  ISth 
day  of  said  month,  and  letters  testament- 
ary granted  to  the  defendant  Washington 
Weir,  and  that  administration  of  said  es- 
tate is  yet  pending.  That  William  Zock, 
the  other  surety  upon  said  administration 


bond  of  said  Doherty,  died  intestate  in  Ju- 
ly, 1876,  and  administration  of  bis  estate 
was  on  August  7,  1876,  committed  to  the 
defendant  Doretha  Zocb.and  that  said  ad- 
ministration Is  still  open  and  pending. 
The  prayer  of  the  bill  iB  tor  a  personal  de- 
cree against  said  Wier,  executor,  and  said 
Zock,  administratrix,  for  the  sum  found  to 
be  due  by  the  deceaaed  administrator, 
Doherty,  upon  his  final  account. 

The  defendants  answered,  admitting  tbe 
death  of  Monahan;  the  appointment  of 
Doherty  as  his  administrator;  the  right  of 
the  complainants,  as  dlstrlbatees;  the 
death  of  Doherty:  and  thatcompiainantB 
are  minors,  except  W.  J.  Uonahan,  whose 
age  Is  admitted  to  be  lees  than  22  years. 
They  deny  that  the  debts  against  the  estate 
are  all  paid  or  barred  by  limitations. 
Touching  the  debts,  they  say  that  the  fol- 
lowing Judgments  were  recovered  by  cred- 
itors against  said  Doherty,  administrator, 
—one  in  favor  of  Henry  Kern,  of  date  Jan- 
uary 14, 1874 ;  one  in  favor  of  Jane  G.  Ken- 
ny, January  15, 1874;  wd  one  In  favor  of 
Dodge,  Oanmeyer  &  Co.,  April  23, 1876,— 
none  of  which  have  been  paJd.  They  aver 
that  Mrs.  Kenny  died  May  4, 1880,  Intes- 
tate, and  thatno  letters  of  administration 
have  been  granted  of  her  estate.  They  de- 
ny that  Metcalfe  was  ever  appointed  ad- 
ministrator of  the  estate  of  Doherty,  tbe 
deceased  administrator,  or  that  he  ever 
filed  the  final  account  of  Doherty  as  ad- 
ministrator of  Monahan.  If,  however,  he 
was  ever  so  appointed  and  filed  said  ac- 
count, and  if  a  decree  was  rendered  there- 
on, then  they  aver  that  said  Metcalfe  was 
also  at  the  same  time  appointed  adminis- 
trator de  bonis  non  of  the  estate  of  Mon- 
ahan, and  as  such  administrator  be  bonis 
non  had,  and  still  has.theexduBiTerlgbtto 
sue  upon  the  adminlstratton  bond  ut  said 
Doherty.  But,  If  it  shall  appear  that  tbe 
right  of  the  administrator  de  bonis  non 
has  become  barred  by  limitation,  then 
they  insist  that  tbe  complainants  are  also 
barred.  Tbe  defendants  also  contend  that 
Hanley,  tfaeguardian  of  thecomplalnants* 
other  than  William  J., was  also  theguard- 
lan  of  all  of  them  until  the  said  William 
reached  majority,  that  uald  guardian 
might  have  sued  upon  the  administration 
bond;  and  that  he  Is  barred  by  limitation, 
wherefore,  also,  the  complainants  are 
barred. 

Tbe  foregoing  defenses  are  common  to 
the  two  defaidants.  In  addition  to  these, 
the  defendant  Doretha  Zock  pleads  that 
administration  upon  the  estate  of  her  In- 
testate was  granted  on  the  7th  day  of  Au- 
gust, 1876,  and  that  suit  was  not  brought 
against  her  within  four  years  of  the  ren- 
dition of  the  final  account  of  Doherty,  ad- 
ministrator of  Monahan,  nor  within  four 
years  from  the  adoption  of  the  Code  of 
1880,  and  she  pleads  the  bar  of  the  four- 
years  statute  of  limitations. 

An  agreed  statement  of  facts  appears  In 
the  record,  from  which  it  is  shown:  (1) 
That  all  claims  against  the  estate  of  Mon- 
ahan were  registered  according  to  law. 
(2)  That  the  Judgments  described  In  the 
answer  were  rendered,  and  Mrs.  Kenny, 
one  of  the  Judgment  creditors,  died  May  4, 
1880,  and  no  administration  has  heok 
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granted  on  her  efitate,  and  that  none  of 
said  Judgmenta  have  been  paid.  (8)  That 
MotcaUe  never  qualified  a»  administrator 
ol  Doherty.nor  were  letters  of  admlnlstrar 
tion  issued  to  him,  and  tliat  he  nevtr  per- 
formed any  acts  as  auch  administrator,  on- 
IcRB  a  certain  account  filed  by  him  of  date 
March  27tl877,  (to  be  her^ctfter  morefully 
itescr]bed»)  was  the  final  account  of  said 
Dohcrty  as  administrator  of  Monahau, 
filed  by  said  Metcalfe  as  Doherty's  admin- 
istrator. (4)  That  said  Metcalfe  Is  yet 
alive,  and  haa  never  resigned  his  office  of 
administrator  de  bonis  uon  of  the  estate 
of  P.  L.  Monahan.  (6)  That  said  Metcalfe 
has  never  proceeded  to  final  settlement  of 
the  estate  of  Monahan,  nor  has  he  ever 
paid  any  of  the  creditors  of  said  estate  any 
part  of  their  claims.  (6)  That  the  estate 
of  Monahan  was  never  declared  insolvent, 
but  that  it  was  at  the  time  of  the  appoint- 
ment of  the  administrator  de  boninnov,  acU 
ually  Insolvent,  and  ever  since  haa  been  and 
la  now  Insolvent.  (7)  That  some  of  the 
credits  asked  by  Metcalfe  in  the  account  filed 
by  him  were  disallowed  on  technical 
f^rounds,  having  been  originally  Just  and 
true  claims  against  the  estate.  (8)  That 
Uulierty,  at  his  death,  was  insolvent,  and 
had  no  proi>erty  liable  to  execution.  (9) 
that  Metcalfe  never  rec^red  any  aeuets  of 
tlie  estate  uf  Monahan  or  of  Doherty.  (10) 
That  Doherty.  upon  hisappointmrat,ffaTe 
notice  to  creditors  to  present  their  cUilma. 
(11)  That  the  distributees  have  never  r&- 
ceived  any  part  of  the  estate  of  Monahan. 

Complainants  offered  In  evidence,  in  ad- 
dition to  the  agreed  statement  of  facts, 
the  following  records  from  the  chancery 
court  of  Adams  county:  (1)  The  petition, 
bum],  and  qualification  of  Doberty,  admin- 
istrator ol  Monahau.  (2)  An  annual  ac- 
count of  said  administrator,  to  which  ex- 
ceptions were  interposed  by  the  guardian 
of  the  complainants,  and  which,  though  re* 
stated,  was  never  passed  by  the  court.  (3) 
A  suggestion  made  to  the  chancery  court 
In  the  administration  of  the  estate  of  Mon^ 
lian,  by  an  attorney  of  the  court,  wbo  rep- 
resented himself  to  be  attorney  for  "a  cred- 
itor," of  the  death  of  Doberty,  the  admin- 
istrator, and  an  application  to  the  court  to 
direct  Metcalfe,  county  administrator,  "to 
take  out  letters  of  administration  de  bonis 
Don  of  the  estate  of  Monahan,  and  render 
tlie  final  account  which  Doberty  failed  to 
reuder,  and  also  lettere  of  administration 
outheestatenf  Bald  H.  a  Doherty."  (4)  A 
decree  of  the  court  made  on  this  petltlcm, 
by  which  the  court  decreed  that  "Oren 
Metcalfe,  county  administrator  of  the 
county  of  Adams,  be,  and  he  is  hereby,  di- 
rected to  take  outletters  of  administration 
<m  the  estate  of  Henry  C.  Doherty,  late  of 
BjLid  county  of  Adams,  and  late  adminis- 
trator on  the  estate  of  P.  L.  Monahan,  de- 
ceased ;  and  that  said  county  administra- 
tor do  also  take  oat  letters  of  administra- 
tion de  bonis  nan  on  said  estate  of  P.  L, 
Monahan,  deceased.  It  appeajrlng  to  the 
court  that  more  than  six  months  have 
elapsed  since  the  death  of  said  Doherty,  in- 
testate, without  letters  of  administration 
having  been  taken  out  upon  the  estate  of 
said  Doherty,  although  said  Doherty  died 
possessed  of  property  In  this  county. "  (6) 
A  final  account  ol  the  estate  oj  Monahan 


filed  by  MetcaJfe  on  the  27th  day  of  March, 
1877,  and  consistiug  of  the  debits  and  cred- 
its chained  and  asked  by  Doberty  on  the 
restated  annual  account  filed  by  him. 
This  account  filed  by  Metcalfe  purported 
to  be  his  finaJ  account  as  administrator 
de  bonis  non  of  the  estate  of  Doherty.  (6) 
Exceptloiui  of  certain  creditors  filed  to  the 
above  account,  In  which  it  is  referred  to 
as  the  "final  account  of  Henry  C.  Doherty, 
administrator  of  said  estate,  as  stated  by 
Oren  Metcalfe,  administrator  de  bonis  oon 
of  saJd  estate  of  P.  L.  Monahan."  (7) 
Motion  to  refer  said  account  and  excep- 
tions to  a  commissioner,  order  of  rtforence 
to  commissioner,  report  of  commissioner, 
and  mfttion  to  confirm  the  same,  In  all  oi 
which  the  account  U  spoken  of  as  the  final 
account  of  theadmlnlstrator  de  bonis  non. 
(8)  The  final  decree  on  said  account,  in 
which  the  same  Is  referred  to  as  the  "  final 
account  of  Oren  Metcalfe,  county  adminis- 
trator and  administrator  de  bonis  non  of 
siUd  estate  of  said  Monahan,  di<ceased,  by 
H.  C.  Doberty,  deceased,  late  administra- 
tor," etc.  After  referring  to  the  exceptions 
that  had  been  taken  to  the  account  as 
filed,  and  the  report  of  the  commissioner 
thereon,  the  decree  proceeds  to  state  that 
the  account  showed  a  balance  of  93)427.29 
due  by  Henry  C.  Dohnty.  the  former  ad- 
ministrator, and  that  the  distributees  of 
the  estate  had  been  cited  to  appear  and 
contest  said  account,  and  had  filed  no  ex- 
ceptions thereto,  etc.;  whei'etore  it  was 
"  considered  by  the  court,  and  so  ordered 
and  decreed,  that  said  report  of  the  said 
master  be,  and  the  same  is  hereby,  ratified 
and  confirmed, and  that  said  restated  final 
account  of  the  said  administrator  of  said 
estate  by  said  administrator,  Henry  C 
Doherty,  (now  deceased,)  as  returned  into 
court  by  said  master,  showing  said  bal- 
ance of  f  8,427-29  due  by  said  Doherty  as 
such  administrator  to  said  estate,  be,  and 
the  same  la  hereliy,  allowed,  confirmed, 
and  ordered  to  be  recorded. "  The  date  of 
this  decree  is  May  10. 1878.  (9)  An  order 
uf  court  of  the  same  date  us  above  decree, 
directing  Oren  Metcalfe,  administrator  de 
bonis  non  of  the  estate  of  Monahan,  to  put 
in  suit  Che  bond  of  Doherty, former  admin- 
istrator, to  recover  the  balance  shown  to 
be  due  by  him  as  oer  said  decree. 

The  defenses  Interposed  by  the  two  de- 
fendants (those  which  are  common  to 
both)  are:  (1)  That  there  has  befflino 
final  decree  against  the  administFator.  Do- 
herty, or  his  administrator,  wherefore  the 
complainants,  who  are  distributees,  may 
not  sue  on  the  bond.  (2)  That,  If  there  Is 
a  final  decree,*  the  right  of  action  on  the 
bond  is  In  Metcalfe,  administrator  de  bonis 
non.  (3)  That  if  there  is  a  final  decree, 
and  a  right  of  action  existed  tbereon,  it 
was  in  Metcalfe,  administrator  de  bonis 
non,  but  has  become  barred  by  limitatioa, 
and  that,  Metcalfe  being  barred,  the  com- 

?>lalnants.  who  were  beneficially  interested 
herein, arealso barred.  (4)  Thattheright 
of  action  on  the  bond  was  In  the  guardian 
of  complainants,  and  that  hels  barred,  and, 
because  he  Is,  so,  also,  are  the  complain- 
ants. Mrs.  Zock,  a^mlnlBtratrlx  of  one  of 
the  sureties,  sets  up  the  bar'  of  the  four- 
years  statute  of  limitations,  which  forbid- 
any  suit  against  aa  executor  or  admlnls- 
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trator  after  four  years  from  the  Krant  of 
letters  teBtamentary  or  of  administration. 

We  will  coDHlder  these  defenses  in  the  or- 
der In  which  th^  are  stated.  The  objec- 
tion that  there  has  been  no  final  decree 
against  the  administrator,  Doherty.  or 
his  administrator,  rests  upon  tbe  assump- 
tion that  no  valid  appointment  was  made 
of  Metcalfe  as  adrainistratur  of  Doherty, 
or,  it  there  was  such  appointment,  that 
the  account  rendered  by  him  was  the  ac- 
count of  himself  as  administrator  de  bonis 
Don,  and  nut  the  final  account  of  Doherty, 
administrator. 

The  first  objection  taken  Is  that  the 
court  was  without  power  to  appoint  an 
administrator  of  Doberty,  becadbe  It  Is 
now  admitted  that  Doherty  left  no  estate 
for  administration.  It  Is  sufficient  to 
say,  In  answer  to  this,  that  It  is  not  com- 
petent to  averor  prove  this  factln  tblscot- 
lateral  proceeding.  The  chancery  court 
ol  Adams  county  with  full  Jurisdiction 
over  the  subject,  upon  the  hearing  of  the 
petition  for  administration,  found  as  a 
fact  that  the  decedent  did  have  property 
subject  to  administration.  We  are  not  to 
be  understood  as  deciding  that  the  non-ex- 
fstence  of  property  subject  to  administra- 
tion would  preclude  the  grant  of  adminis- 
tration for  the  sole  purpose  of  aecurtng  a 
final  settlement  of  the  prevlODB  adminis- 
tration of  Monahan's  estate.  We  only  de- 
cide that,  if  It  was  essential  to  theexerclse 
of  its  Jurisdiction  that  thedecedent  should 
have  died  the  owner  of  property  subject 
to  administration,  the  decree,  having  found 
that  fact,  iB  not  anbject  to  collateral  at- 
tack. 

Tbe  evident  purpose  of  the  petition,  and 
the  decree  thereon,  was  to  constitute  Met- 
calfe administrator  of  the  estate  of  Doher- 
ty. It  is  true  the  decree  directs  him  to 
takeout  administration,  Instead  ol  formal- 
ly and  by  apt  words  committing  the  ad- 
ministration to  his  hands.  But  It  suffi- 
ciently shows  the  exercise  of  judicial  pow- 
er, and  an  award  of  administrative  au- 
thority, which  authority  was  exercised  by 
tiie  appointee,  and  recognized  by  thecourt 
In  Its  subsequent  orders.  The  objection 
that  no  formal  letters  were  issued  Is  with- 
out merit.  The  appointee  was  the  county 
administrator,  and  his  official  bond  and 
oath,  ol  office  as  such  protected  and  ap- 
plied to  each  CMlmlnlstratlon  committed 
to  blm.  In  cases  of  grants  of  administra- 
tion to  private  Individuals,  they  are  re- 
quired by  law  to  exeonte  bonds  and  take 
the  oaths  of  office  before  entering  upon  the 
discharge  of  their  duties,  and  letters  are 
granted  both  to  authenti(iiite  the  grant, 
and  toshowthat  theperson  appointed  has 
qualified  according  to  law.  In  these  In- 
stances tbe  grant  Is  conditional  that 
the  person  appointed  shall  qualify  accord- 
ing to  law,  as  a  condition  precedent  to  ex- 
ecuting the  powers  of  the  office.  But, 
where  tbe  quallflcatlon  precedes  the  or- 
der of  the  court,  the  letters  would  be  but 
certification  of  the  authority  given  by  the 
order. 

In  Elden  t.  Keddell,  8  East,  187,  the  flat 
of  the  surrogate  was  as  follows :  "  Elden, 
Edw.— On  the  the  18th  day  of  April.  1791, 

f)owerwas  granted  to  Elisabeth  Elden,  the 
awful  widow  and  relletut  Edward  Elden, 


late  of  the  Parish  of  Chalk,  In  the  county 
of  Kent,  victualler,  deceased,  to  adminis- 
ter tbe  goods,  chattels,  and  credlto  of  the 
said  deceased,  she  having  been  first  sworn 
duly  to  administer.  Till  the  last  day  of 
July  to  exhibit  an  InTentoi-y.  Same  day 
bond  from  Elizabeth  Elden,  widow,  Mat- 
theiv  Dawson,  and  John  Clay,  under  100 
£. "  In  a  suit,  no  letters  having  been  pro- 
duced or  proved,  a  verdict  was  directed 
against  the  party  relying  upon  the  grant 
of  administration.  On  appeal.  Lord  Ei/- 
LENBOROUOH  sflld  that  "it  could  not  be 
questioned  but  that  the  original  book  of 
acts  of  the  court,  which  was  the  author- 
ity for  the  proper  officer  afterwards  to 
makeout  theletters  of  administration,  was 
proper  evidence  of  the  titie  of  the  widow ; 
for  the  letters  of  administration  wereonly 
the  copy  of  the  original  minutes  of  the 
court,  drawn  up  in  a  more  formal  man- 
ner." 

In  Davto  T.  Williams,  18  East,  282,  tbe 
following  order  from  the  minutes  of  the 
r^stry  of  tbe  prerogative  court  was  held 
to  show  a  grant  of  administration :  "  Ad- 
ministration of  the  goods,  chattels,  and 
credits  olSlr  Edward  Williams,  Bart., late 
of  Langord  Castle,  In  the  county  of  Bre- 
con, and  of  Clifton,  in  thecounty  of  Glouces- 
ter, deceased,  was  granted  to  Dame  Elisa- 
beth WlUiams.  widow,  the  relict  of  the 
said  deceased,  having  been  first  sworn  by 
commission  duly  to  administer."  To  the 
same  effect  are  Hosey  v.  Brasher,  8  Port. 
(Ala.)  661;  Thompson  v.  Bondurant,  16 
Ala.  840;  Beckett  v.  Selover,  7  Cal.  228. 

The  ficcount  filed  by  Metcalfe  was  the 
account  proper  to  be  filed  by  blm  as  ad- 
ministrator of  Doherty,  and  not  as  admin- 
istrator de  bonla  dob  of  Monahan.  Met- 
calfe, by  the  same  decree,  was  appointed 
administrator  of  both  estates.  It  Is  man- 
liest from  the  record  that  neither  he,  nor 
the  counsel  at  whose  instance  he  was  ap- 
pointed, had  any  clear  views  In  reference 
to  the  final  account  of  the  deceased  admin- 
istrator. Throughout  the  whole  pro- 
ceeding the  final  account  Is  referred  to  as 
the  final  account  of  Doherty,  the  deceased 
administrator,  exhibited  by  Metcalfe,  ad- 
ministrator de  bonis  nan  of  Monahan. 
But  since  Metcalfe  was  the  Incumbent  of 
both  offices,  and  the  account  was  In  Its 
very  nature  the  final  account  of  tbe  de- 
ceased administrator,  and  was  acted  on 
and  passed  as  such,  tbe  addition  of  the 
words  "de  bonis  uon"  should  be  disregard- 
ed as  surplasage. 

We  are  therefore  of  opinion  that  there 
was  a  valid  final  decree  fixing  the  llabtli^ 
of  the  deceased  administrator,  Doherty, 
upon  which  suit  might  have  been  Institut- 
ed against  the  sureties  onhlsofflclal  bond. 

The  next  Inqultr  is,  when  and  tor  hovr 
long  this  right  of  action  was  vested  In 
Metcalfe,  as  admlnlstrastor  de  bonis  non 
of  Monahan,  and  whether  the  particular 
right  of  action  held  by  him  has  become 
barred  by  limitation. 

The  final  decree  was  rendered  May  10, 
1879.  Prior  to  the  act  of  1873  (Acta  1873. 
p.  70)  it  was  settled  intbisstate  that  there 
was  no  right  In  the  administrator  cfe  bo- 
Bia  aon  to  recover  from  a  former  adminis- 
trator an  indebtedness  shown  by  his  final 
account  to  be  due  to  the  estate,  the  right 
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of  the  administrator  de  bonis  non  extend- 
ing only  tu  the  nnadmlnlstered  aBsets. 
Kelsey  t.  Smith,  1  How.  (MiB8.)6S;  Htub- 
blefleld  v.  McKaven,  5  Smedes  &  M.  130; 
Uyrd  T.  Holloway,  6  Smedee  &  M.823;  De- 
ment T.  Heth,  45  Miss.  888. 
By  the  act  ot  1873,  a  right  of  action  waa 

flven  to  the  administrator  de  bonis  non 
o  Institute  eult  upon  the  bond  of  the  for- 
mer administrator,  "In  all  cases  where  the 
estate  may  have  been  declared  insolvent. " 
Under  this  act  therewas  no  right  ot  action 
in  the  administrator  de  bonis  non  to  sne 
upon  the  bond  of  Doherty,  the  former  ad- 
ministrator, for  the  estate  ot  Monahan  was 
never  declared  insolvent.  By  the  Code  of 
18^,  the  right  of  the  administrator  de 
boats  non  to  sue  on  the  bond  ot  the  for- 
mer administrator  was  somewhat  extend- 
ed. By  section  1998  of  the  Code.  It  is  de- 
clared that  "he  may  sue  on  the  bond  of 
any  former  administrator  ur  executor  of 
the  eatate,  where  it  is  insolTent,  or  where 
sneh  suit  and  recovery  may  be  necessaiy 
for  the  payment  ot  the  debts  ot  soch  es- 
tate." 

The  agreed  facts  show  that,  while  the 
estate  of  Monahan  was  never  declared  In- 
solvent,  It  was  yet  necessary  that  suit 
should  be  brought  upon  thA  bond  of  the 
former  administrator,  In  order  that  the 
debts  due  by  the  estate  might  be  paid. 
By  reason  of  this  necessity,  there  was  on 
the  Ist  day  of  November,  1880,  (the  day 
when  the  Code  went  Into  operation,)  a 
right  of  action  against  the  bond  of  the  for- 
mer administrator  vested  in  the  adminis- 
trator de  bonis  non;  but  this  right  was 
limited  by  the  necessity  from  whlc'h  it 
sprung, — the  need  of  the  funds  for  the  pay- 
ment of  debts.  Since  there  coald  be  but 
one  recovery  on  the  bond,  the  admlnistra^ 
tor  de  bonis  non  entitled  to  sue  would,  of 
conrse,  recover  the  full  sum  due  by  the  for- 
mer administrator,  and  so  much  of  It  as 
might  remain  after  the  payment  uf  debts 
would  remain  in  his  hands  for  distribu- 
tion. But  he  was  not  authorized  to  sue 
where  therewas  no  necessity  to  use  the  re- 
covery for  the  payment  ot  debts.  He 
might  not  recover  for  distribution  only. 
In  such  cases  the  right  of  action  was  not 
givoLto  him,  and,  as  before,  remained  In 
the  distributees. 

Another  change  was  wrought  by  the 
Code  of  1880.  which  It  Is  Important  here  to 
note.  Prior  to  the  Code  of  1880,  where  the 
distributees  were  under  the  disability  of  In- 
fancy,  no  Stat  te  ot  limitations  ran  against 
them,  even  though  the  administrator  iu 
whom  the  right  ot  action  was  vested 
might  be  barred.  But  by  section  2694  of 
the  Code  it  was  declared  that  "when  the 
l^al  title  to  property,  or  a  right  In  action, 
is  in  an  executor,  administrator,  guard- 
ian, or  othertrustee,  the  time  during  which 
any  statute  of  limitations  runs  against 
such  trustee  shall  be  computed  against 
the  person  beneficially  interested  in  such 
property  or  right  In  action,  although  such 
person  may  be  under  disability,  and  with- 
in the  saving  ot  any  statute  of  limitations, 
and  may  be  availed  of  in  any  suit  or  ac- 
tion by  such  person. " 

Dpon  the  accrual  of  the  right  to  sue  on 
thebondtoMetcalfe.administrator  de  bo- 
nis DOS,  the  statute  of  UmltationB  began  to 


run  against  him;  and,  underthe  provfslona 
of  section  2694,  tiie  time  which  ran  against 
him  may  be  computed  against  the  com- 

glainants  in  this  action,  and,  if  be  was 
arred  by  limitation,  so  are  they. 
To  bar  -Uie  plalntini,  however,  under 
this  statute,  Metcalfe  must  etthw  be  barred 
by  limitation,  or  the  time  which  ran 
against  him  computed  against  them,  and 
added  to  the  time  which  has  run  against 
them,  or  against  their  guardian,  having **a 
legal  title  or  right  of  action  In  hlmeelf ,  ** 
must  be  sufficient  to  bar  their  right. 

Was  Metcalfe  barred  by  limitation  7 
His  right  to  sue  accrued  on  the  1st  day  ot 
November,  1880,  and  on  that  di^  the  stair* 
nte  b^an  to  run.  Bat  the  right  ot  Met- 
calfe to  sue  sprung,  under  the  law,  from 
the  necessity  to  recover  the  debt  due  by 
the  former  administrator  for  the  payment 
ot  debts  due  by  the  estate  ot  Monahan. 
If,  before  this  right  to  sue  was  barred  by 
limitation.  It  was  lost  by  the  changed  con- 
dition of  the  estate  <A  Monahan,  so  that 
the  recovery  was  no  longer  needed  for  the 
payment  of  debts,  the  right  of  the  distrib- 
utees instantly  arose.  The  termination  ot 
Metcalfe's  right  tosue  bythls  changed  con- 
dition would  ^ve  birth  to  complainants' 
right  to  sue,  instead  of  destroying  It; 
whereas,  it  Metcalfe's  right  tosue  was  lost 
by  the  bar  ot  the  statute  ot  limitations, 
their  right  wbnld  die  with  his.  But  Met- 
calfe's right  otacti<m  bad  not  hem  lost  by 
limitation  when  this  suit  was  brought. 
The  statute  b^an  to  run  against  him  No- 
vember 1, 1880,  and  this  bill  was  exhibited 
October  20, 1886.  If,  therefore,  Metcalfe's 
right  of  action  was  not  lost  by  reason  of 
the  changed  condition  ot  the  estate  ot 
Monahan,  the  complaincuits  must  tail,  not 
because  they  are  barred  by  the  running  ot 
the  statuteof  limitations  against  Metcalfe, 
but  because  the  right  to  sue  was  In  him, 
and  not  in  them,  when  the  bill  was  filed. 
Since  Metcalfe's  right  to  sue  depended  up- 
on the  necessity  to  recover  the  balance 
due  by  the  former  administrator  tor  the 
payment  of  debts  due  by  the  estate  ot  Mon- 
ahan, it  ended  when  the  debts  due  by  the 
estate  were  paid  or  barred  by  limitation. 

Of  the  claims  against  the  estate  ot  Mon- 
ahan, no  plausible  argument  can  be  made, 
or  has  been  attempted,  to  show  them  not 
to  be  barred  by  limitation,  save  only  the 
debt  to  Jane  Gr.  Kenny,  deceased.  The 
Judgment  of  Dodge,  Canmeyer  &  Co.  was 
certainly  barred  on  April  23, 1882,  seven 
years  after  Its  rendition.  They  were  cred- 
itors, and  under  no  obligation  to  await  the 
final  account  ot  the  delinquent  administra- 
tor. We  will  therefore  examine  only  the 
claim  of  Mrs.  Kenny.  Her  Judgment  was 
rendered  January  15,1874,  and  she  died  May 
20, 1880,  and  therefore  within  the  last  year 
of  the  time  limited  by  law  for  suit  upon 
the  Judgment.  Under  the  Code  of  1871, 
which  was  In  operation  at  her  deatta,  her 
right  of  action  would  have  been  preserved 
until  one  year  after  the  grant  of  letters  of 
administration  on  her  estate.  Code  1871,* 
§  2162.  And,  no  administration  having 
yet  been  granted,  her  right  Is  barred.  If  at 
all,  by  the  Code  of  1880.  By  that  Code,  § 
26S3,  It  Is  declared  that  "If  any  person,  en- 
titled to  bring  any  of  the  personal  actions 
herdnbefore  mentioned,  or  U^ble  to  any 
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SDCh  action,  shall  die  before  the  expiration 
of  the  time  taerein  limited  therefor,  such 
action  may  be  commenced  by  or  af^alnat 
iSie  executor  or  administrator  of  the  de- 
ceased person,  alter  the  expiratioD  of  said 
time,  and  within  one  year  after  the  death 
of  such  perBon. "  The  question  la  whether 
this  section  applies  where  the  deceased  per- 
son has  died  before  the  adoption  of  the 
Code,  and  within  the  last  year  limited  for 
the  brln^nK  of  the  salt. 

In  Hambrick  t.  Jones,  64  Mies.  240,  we 
held  that  section  2683  of  the  Code  of  18S0 
applied  only  to  cases  in  which  xhe  death 
of  the  person  occurs  within  the  last  year 
of  the  time  limited,  and  because  In  that 
case  the  death  had  not  occurred  within 
ttie  last  year  that  the  right  of  action  was 
not  barred  by  that  section.  We  left  it 
there  an  open  question  whether  it  would 
apply  to  a  case  where,  as  here,  the  death 
did  occur  In  the  last  year  of  the  time  lim- 
ited. The  question  is  now  pres^ted.  and 
we  hold  that  this  section  ol  the  Code  does 
apply  In  such  cases.  Sections  2182  of  the 
Code  of  1S71,  and  26S3  of  the  Code  of  1880. 
both  add  to  the  time  In  which  an  action 
may  be  brouffbt  an  additional  year  In 
which  the  representative  may  sue,  if  the 
person  entitled  dies  before  the  bar  of  the 
statute  attaches.  Under  the  Code  of  1871, 
this  time  was  indefinite.  In  that  It  was 
fixed  by  the  uncefrtiUn  act  of  taking  out 
letters  testamentary  or  of  administration, 
while  by  the  Code  of  1880  the  extension 
runs  from  a  time  fixed  by  a  certain  event, 
—the  death  of  the  person.  We  accept  the 
Code  of  1880  as  espreeslfe  of  the  leslslatlTe 
will  that  the  indefinite  and  uncertain  ex- 
tension should  no  longer  prevail,  but  that 
the  personal  representative  of  the  deceased 
person  should  sue  or  be  sued  within  one 
year  of  the  death  of  the  decedrait.  provided 
such  time  elapses  after  the  adoption  of  the 
Code.  The  statute  ought  not,  we  think, 
to  be  applied  so  as  to  run  retroactively ; 
but  we  fail  to  perceive  why  It  may  not, 
by  reason  of  a  past  event,  (the  death  of 
the  party,)  have  prospective  oi>eratlou. 
Mrs.  Kenny's  rlfcht  of  action  against  the 
estate  of  Monahan  was  barred  on  Novem- 
ber, 1. 1881.  Dodge.  Canmeyer  A  Co.  were 
barred  April  23, 1S82,  and  thereafter  there 
was  no  right  in  the  administrator  de  bonis 
DOB  to  sue  upon  the  bond  of  the  former 
administrator,  for  there  was  after  that 
time  no  debts  of  the  estate  to  be  p^d,  and 
consequentlyno  necessity  to  recover  on  the 
bond  for  the  payment  of  debts. 

This  disposes  of  the  questions  presented 
by  the  record  by  the  appellants'  Jolnt^, 
(save  one  as  to  the  failure  of  the  court  to 
refer  the  cause  to  a  commissioner  to  hear 
evidence  and  restate  the  account,  to 
which  we  will  hereafter  revert,)  and  leaves 
for  consideration  the  defense  interposed  by 
Mrs.  Zock,  administratrix  of  oneof  thesure- 
tles.  Hercontention  Is  that  tiie  complain- 
ants cannot  recover  afcalnst  the  («tate  of 
berln testate,  because  suit  wasnot  brought 
within  fouryears  from  thegrant  of  admin- 
istration to  her. 

The  complainants,  being  infants,  arenot 
barred,  unleae  It  be  by  reason  of  the  n^lect 
of  the  administra  tor  </e  bonis  son,  or  of 
their  guardian,  Hanley,  to  sue.  We  have 
seen  the  right  of  the  administrator  de 


bonis  noa  arose  on  November  1, 1880.  and 
expired  April  23,1882.  There  was  therefore 
1  year,  6  months,  and  28  days  which  ran 
agalnsthim.  and  which,  under  section  2694 
of  the  Code,  is  to  be  computed  against 
complainants.  This  is  not  a  cassin  whlcb 
the  statute,  once  having  commenced  to 
run,  runs  unlnterruptedy,  notwithstanding 
the  absence  of  a  person  competent  to  sue. 

The  right  of  the  administrator  de  bonis 
noa  sprang  from  the  statute,  and  was  llm- 
Ited  by  it.  It  expired  because  of  the 
changed  condition  of  the  estate,  and  no 
longer  exists.  It  was  not  the  same  right 
which  complainants  have  as  dlstrlbnteea, 
but  was  conferred  upon  the  administrator 
for  ttie  benefit  of  another  class,  creditors 
of  theestate-  But,  because  there  can  be  but 
one  recovery  on  the  bund,  It  must  be  held 
under  the  law  that  the  time  which  ran 
against  the  administrator  de  boats  non  Is 
to  be  computed  against  the  right  of  com- 
plainants. The  time  which  ran  agcdnstthe 
administrator  is  notsnffident  to  bar  com- 
plainants, unless  it  be  true  that,  by  rea- 
son of  the  guardianship  of  Hanley,  lie  suc- 
ceeded to  the  right  of  action,  within  the 
meaning  of  section  2694  of  the  Code. 

We  areof  opinion  thatthls  section  is  only 
applicable  where  the  legal  title  to  property 
or  the  right  of  action,  at  law  or  In  equity. 
Is  in  the  guardian,  and  not  In  the  infants. 
In  this  case  the  guardian  had  no  right  to 
sue  In  himself.  The  right  was  that  of  the 
Infants,  to  be  asserted  by  him  in  their  name. 
"The  distinction  Is  this:  When  the  legal 
title  to  the  property  Is  vested  In  a  trustee 
who  can  sue  for  It.  and  falls  to  do  so  within 
the  time  prescribed  by  law  and  his  right 
of  action  is  barred,  the  infant  cestais  que 
trustejit,  who  have  only  an  equitable  Inter- 
est inthe  property,  wlllbealsobarred;  but 
when  the  legal  ti  tie  to  the  property  Is  vested 
In  the  Infants  or  cast  upon  them  by  opera- 
tion of  law,  then  the  statute  does  not  run 
gainst  tliem  during  their  Infancy." 
Warkeh.  C.  J.,  in  Wliigfleld  v.  Virgin,  51 
Ga.  139;  Qrlmsby  v.  Hudnell,  76  Ga.  37S: 
Bull  T.  Dagfflihard,  65  Miss.  602. 

The  final  account  of  the  administrator 
was  prima  facie  evldaice  against  his  sure- 
ties, and.  In  the  absenceof  any  evidence  by 
them,  entitled  complainants  to  a  decree. 
No  suggestion  was  made  by  the  defend- 
ants that  they  could  show  anything  tend- 
ing to  reduce  the  amount  of  the  decree. 
The  final  report  of  thecommlsslonershows 
that  there  Is  due  complainants  something 
over  $5,000.  but,  since  the  penalty  of  the 
bond  was  only  f4.000.  they  secured  a  decree 
for  only  that  sum.  Nothing  isshownfrom 
which  we  can  infer  that  an  acconnting 
would  reduce  their  claim  below  this  sum. 

The  decree  is  affirmed. 


6UBLETT  T.  HODQBS  et  sJ. 
(Supreme  Court  of  Alabama,   Jan.  28, 1890.) 

WlTNB98  —  TRAltBACTIONB  WITH  DeCBDZITCS — CON- 
TRACTS—ACTIONS — PLEAUraO. 

1.  One  to  whom  plaintiff  had  given  an  Inteos 
est  In  a  contract,  but  who  within  a  few  days  there- 
after sold  it  back  to  plaintiff,  is  not  a  competent 
witness  for  plaintiff  as  to  conversations  between 
plaintiff  and  one  of  tlie  other  parties  to  the  con- 
tract, who  has  since  died,  and  whose  administra- 
tor ia  a  party  to  the  Buii,  vaidw^^oie  Ahy  1886» 
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{  STBS,  which  provides  that  neither  par^  shall 
be  allowed  to  testify  against  the  other  aa  to  any 
transaeti<ms  with,  or  statements  by,  an v  deceased 
penon  whoae  estate  la  interested  in  the  result, 
unless  oallei  to  testi^  thereto  by  the  o^oslte 
party. 

li.  In  a  salt  ag^nst  one  D.  and  the  admin- 
Istrator  cS  a  decedent  on  a  joint  demand,  D.  is 
not  a  competent  witnesa  for  the  administrator  as 
to  ooQversaticns  between  decedent,  the  plaintiS, 
and  himself. 

3.  Plaintiff's  evldeoce  to  show  that  the  de- 
fendants employed  him  to  do  the  work  in  ques- 
tion, and  agreed  to  pay  him  a  specified  price  for 
!t,  bein^  contradicted  by  that  of  defendants, 
which  tended  to  show  that  they  had  made  the  con- 
tract with  another  penon,  it  is  error  to  instruct 
the  Jury  to  find  f»  &•  defendants  if  tSkt^  beHere 
their  evidence. 

4.  PlalDtifl,  saing  for  the  price  of  work 
done  under  a  contract  alleged  have  been  made 
with  him,  is  entitled  to  recover  even  if  it  be 
shown  that  the  contract  was  made  with  him  and 
another,  whose  interest  plaintiff  had  acquired 
when  the  action  was  commeuoed. 

5.  In  an  action  oo  a  contraot  alleged  to 
hare  been  made  with  plaintiff,  an  am^ded  com- 
plaint showing  tbat  the  contract  was  made  with 
piatntiff  and  anotber  Jointly,  and  Uiat  plaintiff 
ami  acquired  the  interest  of  the  latter,  introduces 
no  new  cause  of  action,  so  as  to  be  barred  by  the 
SUtute  of  limitations. 

Appeal  from  circalt  court.  Marshall 
eoDnty;  John  B.  Tat  ly.  Judge. 

Anaumpsit  by  W.  M.  Sublett  against  J. 
'V.  HiMlgeB  and  JameeS.BedD.  Baintaar- 
lug  rlteil  i>endlng  the  snlt.  It  was  rerlved 
Id  the  name  of  his  admlnlKtrator.  The 
erldence  for  the  plniiitiff  was  that  defend- 
antR  contracted  with  plalntlH  fortbebuUd- 
ine  (it  a  hall ;  that,atter  this  contract  was 
Diuile.pluIntltT  save  oneColeman  a  half  In- 
tciTHt,  but  afterwardsprosecGtedthe  work 
alone.  Colemcui  tesUtled  that,  in  the  mak- 
Ingul  the  contract  with  plaintiff,  Uainwai 
«rinnlly  Interested  with  the  defendant 
Hod^.  The  court  excluded  all  the  testi- 
mony in  reference  to  conversations  with 
eaid  liiUn,  deceased,  on  the  ground  thatthe 
eair]  witness  had  been  Interested  in  the 
subject-matter  of  this  suit.  Defendant's 
testimony  was  thatthe  contract  was  made 
with  Coleman.  Hodges  testified :  "I  never 
had  anything  to  do  with  Soblett  In  it.  nor 
apoke  to  him  In  relation  to  it."  Plaintiff 
objected  to  the  testimony  nl  said  witness 
as  to  conversations  with  Rain,  deceased, 
but  the  court  overruled  this  objection. 
Jodgmemt  for  defendants,  and  plaintiff  ap- 
lieals. 

Hunt  d  OoptOB  and  O.  D.  Streett  for 
appellant. 

SoMBRviLi^E,  J.  1.  It  Is  setted  by  our 
decisions  that  the  transferrer  ot  a  chose  In 
action  Is  not  a  competent  witness  for  his 
transferee,  under  the  statute,  In  a  suit  by 
the  latter  against  the  personal  represent- 
ative of  a  decedent,  as  to  any  statement 
or  transaction  occuirlng  between  himself, 
or  between  other  pwsons,  and  such  dece- 
dent. Drew  v.Simmons,.>'< -Mil. 463;  I^ouls 
V.  Easton.  50  Ala.  470;  Gi  odl  ^tt  v.  Kelly, 
74  Ala.  213;  Code  18S0.  g  iJTuj.  Under  this 
principle,  the  circuit  conrt  properly  ex- 
cluded BO  much  of  the  testimony  of  the 
witness  W.  M-  Coleman  as  related  to  con- 
versations and  transactions  with  the  de- 
cedent. Bain,  touching  the  claim  in  suit. 
The  witness  Is  shown  to  have  hafl  a  half 
Interest  In  tbts  demand,  which  he  held  for 


a  time  and  then  transferred  to  the  plain- 
tiff. Sublett.  He  was  therefore  •a  trans- 
ferrer, within  the  meaning  of  the  rule. 

2.  The  court  erred,  however,  In  allow- 
ing the  defendant  Hodges  to  teatlfy, 
against  the  plaintiff's  objection,  as  to  con- 
versations or  transactions  occurring  be- 
tween the  witness,  the  deeedent, Bain, and 
Coleman,  who  was  transferrer  of  the 
plaintiff.  The  case  must  be  treated  as  it 
i^he  transaction  testified  to  had  been  one 
between  the  witness,  the  decedent,  and 
tbe  plaintiff  himself,  inasmuch  as  the  lat- 
ter claims  as  Coleman's  transferee.  We 
have  the  ease,  then,  ot  a  suit  by  the  plain- 
tiff against  Hodges  and  Bain's  personal 
representative  on  a  joint  and  several  de- 
mand. Can  tbe  personal  representative 
Introduce  his  co-defendant.  Hodges,  to  tes- 
tify against  the  plaintiff,  the  latter  ob- 
jecting to  the  testimony  on  tbe  ground 
that  it  related  to  a  transaction  with  tbe 
deceased,  whose  estate  was  Interested  In 
theixKuitof  thesnlt?  At  commoo  law, 
the  rule  was  tbat  a  person  named  on  the 
record  as  a  party  was  Incompetent  to  tei^ 
tlfy  without  the  consent  of  all  other  par- 
ties to  the  record.  The  right  of  objecting 
was  A  mutual  and  several  privilege,  and 
not  merely  a  joint  one.  I  Greenl.  Ev. 
S  854.  The  statute  now  renders  parties 
competent,  with  two  exceptions,— one  of 
which  la  tbat  nelthN-  party  Is  to  testify 
against  tbe  other  as  to  "any  transaction 
with  or  statement  by  any  deceased  person 
whose  estate  fs  interested  In  the  result  of 
tbe  suit,  unless  called  to  testify  thereto  by 
the  opposite  party."  Code  1S86,  §  2765. 
Tbe  witness  Hodges  falls  clearly  wltblu 
the  letter  of  the  prohibitory  exception. 
(1)  He  Is  a  party  to  the  record;  {2)  his 
testimony  relates  directly  to  a  transaction 
between  himself,  the  decedent,  whose  rep- 
resentative la  also  a  party  defendant,  and 
the  plaintiff's  assignor;  (3)  his  testimony 
Is  adverse  to  the  plaintiff.  It  is  true  tbat 
the  administrator  of  Bain  waives  all  ob- 
jection to  Hodgeti,  and  calls  him  ae  a  wit- , 
ness.  But  there  is  no  waiver  on  tbe  part 
ot  the  plaintiff,  who  la  also  a  party,  and 
whose  rights  may  be  Injuriously  affected 
by  the  testimony.  He  is  an  "  opposite  par- 
ty, "  within  the  meaning  of  tbestatute,  and 
his  consent  was  requisite  in  order  to  au- 
thorize tbe  witness  to  be  called.  Bank  v. 
McDonnell,  87  Ala.  786,  ff  South.  Rep.  708. 
This  result  comports  also  with  the  equity 
of  the  statute,  which  has  In  view  the  idea 
of  preserving  perfect  equality  and  Justice 
between  tbe  parties  litigant,  so  far  as 
practicable.  If  the  Hps  of  tbe  plaintiff  are 
sealed  by  the  law  because  he  la  a  party, 
and  he  is,  for  this  reason,  forbidden  to 
testify  against  either  Hodges  or  Bain's  es- 
tate, It  would  seem  to  be  unjust  tbat  the 
administrator,  within  bis  mere  discretion, 
should  be  empowered  to  let  Hodges  testi- 
fy against  the  plaintiff,  and  by  bis  ipae 
dixit,  at  the  same  time,  prevent  the  plain- 
tiff from  making  any  counter-explanation 
as  against  Hodges  himself,  a  living  party 
defendant.   It  Is  further  manifest  that  the 

glaintiff,  by  waiving  objection,  could  not 
ave  Introduced   Hodges  as  a  witness 
against  Bain's  estate.  No  more  ought  tbe 
repreaentatlve  of  the  estate  to  be  permit- 
ted to  Introduce  him  against  the  plaintiff. 
8.  Tbe  court  erred  In  giving: 
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afflrmatlTe  cbar^ requested  by  the  defend- 
ants, in  view  of  the  conflict  in  the  evidence 
bearing  on  the  main  iseae  of  indebtedneaa 
vel  Don  to  the  plaintllT,  in  reference  to 
which  opposite  inferences  might  reasona- 
bly have  been  drawn  by  the  Jury. 

4.  If  Hodges  and  the  decedent.  Bain, 
Jointly  agreed  uncondltfonally  to  pay  lor 
the  work  of  constructing  the  building,  or 
any  part  of  it,  and  the  work  was  skillfully 
executed,  in  proper  time,  the  plaintiff 
would,  prima  furJe,  be  authorized  to  re- 
cover the  reasonable  value  of  the  work,  if 
there  was  no  price  fixed,  or  the  Brtipnlated 
price,  if  any,  was  agreed  on  between  the 
contracting  parties.  And  this  would  be 
true  whether  the  contract  was  made  with 
the  plaintiff  alone,  or,  as  averred  In  the 
amended  complaint,  with  plaintiff  and 
Coleman  Jointly,  provided  the  claim  was 
the  property  of  the  plalntUI  at  the  time  the 
action  was  commeaeed. 

6.  Theamended  com  plaint  Introdoced  no 
new  cause  of  action,  so  as  to  be  barred 
by  the  statute  of  limitations  of  three  years, 
which  was  pleaded.  It  only  corrected  a 
supposed  misdescription  in  the  account  or 
demand  already  in  suit.  Thecaseof  Long 
V.  Patterson,  61  Ala.  414,  In  principle,  u 
conclusive  of  this  point. 

For  the  error  of  giving  the  charge  to 
which  exception  was  taken,  the  Judgment 
la  xererBed*  cmd  the  cause  remanded. 


Ward  v.  UtatS. 
(Supreme  Cowrt  of  Alabcana.  Feb.  1, 1890.) 
Fajlubb  to  "Work  ths  Rou>. 
CkKle  Ala.  1886,  {  4126,  provides  tbat  *'any 
person  liable  to  road  duty,  who  willfully  fails  or 
refuses,  after  legal  notios,  to  work  tlie  public 
TOadA]  either  In  person  or  by  substitute,  Tnthout 
ft  sufficient  excnse  therefor,  must,  on  oonvlotlon, " 
be  puQlshod  as  prescribed  by  the  statute.  Held, 
that  this  statute  does  not  apply  to  one  who,  at  the 
time  of  notice  to  work  on  tbe  public  roads,  Is  un- 
der c(mtraot  to  perform  service  for  his  surety  on 
a  confession  of  judgment  for  the  fine  and  costs  im- 
*po8ed  on  his  oouviotion  for  a  miademeaoor  in  tlie 
drouit  court 

Appeal  from  circuit  court.  Bibb  county; 
J.  R.  DowDBLL.  Judge. 

Prosecution  for  failure  to  work  on  the 
public  roads,  without  l^al  excuse,  after 
having  been  duly  notified,  commenced  In 
the  county  court,  and  removed  by  appeal 
Into  the  circuit  court. 

Logan,  Bargrove  d  VaBdmraff,  for  ap- 
pellant. Atty.  Oen.  W,  L.  Martin,  for  the 
State. 

Clopton,  J.  At  the  time  defendant  was 
notified  to  work  on  the  public  road  he 
was  under  contract  to  perform  service  for 
one  Hall,  who  had  become  his  surety  on  a 
confession  of  Judgment  for  the  fine  and 
coBts  Imposed  on  his  conviction,  for  a 
misdemeanor  In  the  circuit  court.  The 
contract  was  approved  In  writing  by  the 
judge  of  the  court  In  which  the  conviction 
was  had,  and  was  recorded  in  the  ofl!lce  of 
the  judge  of  probate,  and  defendant  was 
periurming  the  service  which  be  had 
agreed  to  do  under  the  contract.  Section 
S832,  Code  1886,  declares:  "Any  defendant 
on  whom  a  fine  is  imposed  on  conriction 
for  a  misdemeanor,  who  In  op«i  court 


signs  a  written  contract,  approved  In 
writing  by  the  Judge  of  the  court  In  which 
the  conviction  is  had,  whereby,  in  consid- 
eration of  another  becoming  bis  surety  on 
a  confession  of  Judgment  tor  the  fine  and 
costs,  agreed  to  do  any  act  or  perform 
any  service  for  such  person,  and  who,  aft- 
er being  released  on  such  conlea^on  of 
Judgment,  fails  or  refuses,  without  a  good 
and  sufficient  excuse,  to  be  determined  by 
the  Jury,  to  do  the  act  or  periorm  the 
service  which  insuch  contract  he  promised 
or  agreed  to  do  or  perform,  must,  on  con- 
-vtctlon,  be  fined  not  less  than  the  amount 
of  tbe  damagea  which  the  party  contract* 
tug  with  him  has  suffered  by  sach  failure 
or  refusal,  and  not  more  than  five  hun- 
dred dollars. "  In  Lee  v.  State,  75  Ala.  29, 
this  statute  was  construed  as  providing  a 
mode  lor  the  ImptMltlon  of  labor  or  serv- 
ice as  a  punishment.  While  it  was  ob- 
served that  tiie  statute  otters  to  offenders, 
convicted  of  a  misdemeanor  cmd  fined 
only,  the  opportunity  of  selecting  tbe  per^ 
son  for  whom  they  will  periorm  labor, 
the  kind  of  serrlce  they  will  render,  and  of 
having  a  voice  In  the  measure  of  compen- 
sation. It  was  also  said:  '*The  confessed 
Judgment,  and  tlie  contract  approved  by 
tbe  court,  do  not  satlafy  the  offended  law, 
nor  pay  tbe  penalty  imposed.  They  are 
bnt  the  condition  on  which  the  offender  fa 
permitted  to  select  how  and  whom  he  will 
serve.  In  satisfying  the  broken  law. "  The 
manliest  purp<Hie  of  the  statute,  as  is  ap- 
parent from  Its  title,  was  "to  better  secure 
the  payment  of  fines  and  costs  in  criminal 
cases  In  the  courts  of  this  state, "  and  the 
effect  of  its  provisions  Is  to  provide  a  mode 
for  the  imposition  of  labor  or  aervloe  aa  a 
punishment,  where  the  defendant  is  con- 
victed of  a  misdemeanor,  and  only  fined. 

Notwithstanding  the  privileges  and  ben- 
efits secured  to  the  defendant  by  the  hu- 
mane provisions  of  the  statute,  he  is,  to 
legal  intents  and  purposes,  performing  la- 
bor or  service  as  a  punishment,— as  If  he 
bad  been  sentenced  to  bard  labor  for  tbe 
county.  Having  signed  tbe  contract,  and 
the  same  having  been  approved  by  the 
Judge  of  the  court,  and  recordiad,  as  re- 
quired by  the  statute,  defendant  was 
placed,  by  authority  of  law,  under  thecon- 
trol  and  In  tbe  custody  of  his  surety  and 
employer,  and  restrained  of  his  liberty. 
Could  defendant  be  compelled  to  work  on 
the  public  roads,  while  pertorming  the 
service  wfalcb  he  had  contracted  to  pep- 
form,  he  would  be  placed  In  a  sltuatioD 
where  he  must  necessarily  violate  one  or 
the  other  statute,  and  Incur  the  pre> 
scribed  penalties.  No  one  would  question 
that  If  defendant  had  been  sentenced  to 
hard  labor  for  the  county,  and  let  to  hire 
by  the  court  of  county  commisBloners,  he 
could  not  be  legally  taken  from  the  hirer, 
and  compelled  to  work  on  the  public  roads. 
The  legislature  having  authorized  such 
contract,  and  prescribed  penalties  for  its 
enforcement,  the  state  must  be  regarded 
as  having  Impliedly  exempted  defendant 
from  liability  to  work  on  tbe  public  roa^ 
during  tbe  continuance  of  the  contract. 

Section  4126,  under  which  defoidant  was 
convicted,  provides:  "Any  person,  liable 
to  road  dul^,  who  willfully  fails  or  refuses, 
after  legal  notice,  to  work  the  public  roadSy 
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^tber  In  person  or  by  substitute,  without 
a  sufficient  excuse  therefor,  mast,  on  con- 
Tictlon, "  be  punished  as  prescribed  by  the 
Btfttate.  The  controlling?  words  nsed  In 
deflolng  the  offeiise  are  "wiUtaUv"  and 
"without  saffldeDt  exeoM."  It  Is  shown 
that  defendant,  after  lielag  nottted,  aii- 
plied  to  Hall  for  permission  to  work  on 
the  road,  who  forbade  him  to  go,  on  the 
grronnd  that  he  was  under  contract  to 
work  tor  him.  Hall  haring  the  rlfht  un- 
der the  statute  to  restrain  him,  defendant 
cannot  be  said  to  hare  willfully  failed  or 
refused.  His  excuse  most  be  regarded  as 
safflcient. 

Judgment  rerened,  and  defendant  dis- 
charged. 

LxBHAN,  DuBB  A  Ck>.  ct  ah  V.  Gbbshbdt  et 

al. 

(Aqmsms  Court  of  Alabama.  Nor.     1880.  )i 

pABTIBB-^MllUOIirDBR — FBACnUUNT  COITTZTXSCU 

— Etidbncb. 

1.  A  misjoinder  at  oomplalnants,  apparent  on 
tbe  fkoe  ci  a  1»iU,  nnut  be  talran  advanta^  of  by 
demur reg;  and  an  objection  on  tiiat  ground,  made 
for  the  flz«t  time  on  the  heariog,  is  too  latie,  and 
eaonot  be  considered  on  appeal. 

S.  In  a  suit  to  set  aside  s  transfer  al  property 
to  a  creditor  of  the  grantor,  as  in  frand  of  other 
creditors,  where  complainant's  claims  wcov  con- 
tracted before  the  transfer,  Uie  onus  is  on  the  pur- 
chasing creditor  to  sliow  by  clear  uid  satisfactory 
evidence,  not  mly  a  bonajlde  debL  but  also  ttiat 
the  amount  th^eof  was  not  materially  less  than 
the  fair  and  reasonable  valne  of  the  property. 

8.  Where  the  parUes  to  the  toanuer  are  nesr 
relationa,  dearer  and  more  oonTinoliig  proof  is 
required  of  the  bona  jldea  of  the  transaotian  than 
when  they  are  strangers. 

Appeal  from  chancery  court,  Butlercoun- 
ty;  John  A.  Fostkr,  Chancellor. 

Bill  to  set  aside  a  transfer  of  property 
as  In  fraud  of  creditors,  by  Lehman,  Durr 
&  Co.  and  others  agfdnst  F.  Oreenhut  and 
others.  Decree  for  defendants,  and  com- 
plainants appeal. 

TompkiBH  A  Traj,  for  appellants. 
nattsJb  Sob  and  Joba  Gamb/e,  tor  ap- 
pelleea. 

CLOPTOif,  J.  The  appeHees  Insist  that 
tbe  decree  should  be  affirmed  though  the 
ehancdlor  may  have  erred  In  his  conclu- 
sions of  fact,  on  the  alleg^ed  ground  that 
tbe  bill  shows  on  Its  face  a  misjoinder  of 
complainants.  This  objection,  when  ap- 
parent from  the  bill,  must  be  taken  ad- 
Tantage  of bydemurrer.  Itcomes  too  late 
when  taken  for  tbe  first  time  at  the  hear- 
ing, and  will  be  disregarded  on  appeal.  If 
It  does  not  materially  affect  the  propriety 
of  the  decree.  Erwin  t.  Ferguson,  5  Ala. 
158;  Newhuuse  v.  Miles,  9  Ala.  460.  The 
objection  having  been  taken  lor  the  first 
time  at  the  hearing,  without  the  Interposi- 
tion of  a  demurrer,  we  shall  disregard  it 
on  this  appeal. 

The  bill,  which  Is  filed  by  appellants  as 
creditors  of  Long  ft  Qreenfant,  a  late  mer- 
cantile partDorBblp,  seeks  to  assail,  for 
Iraud,  a  conveyance  of  lands  and  a  trans- 
fer of  a  stock  of  goods  and  notes  and  mort- 
gages made  by  the  firm  to  F.  Greenhut, 


*  FabliostloD  d^ayed  pending  application  fOr  re- 
hsarlng: 
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December  6,  1886.  The  conveyance  of  the 
lands  redtesasltsconsideratiou  the  sum  of 
$2,170  paid  by  the  grantee  to  the  grantors, 
and  the  consideration  expressed  In  the 
transfer  is  the  satisfaction  and  release  of 
an  Indebtedness  doe  by  the  Krantors  to 
the  grantee  In  tbe  sum  of  f 6,071.68.  The 
answers,  however,  allege  that  the  consid- 
eration of  both  conveyances  is  the  pay- 
ment and  discharge  of  an  indebtedness 
amounting  to  tbe  aggregate  of  the  sums 
recited  In  both  Instruments.  The  aUswers 
made  the  case  of  a  sale  by  an  Insolvent 
debtor  to  a  preferred  creditor  In  payment 
of  his  demand.  We  have  often  ruled  that 
In  such  case  the  Inquiries  relate  to  the  bona 
Htfas  and  amount  of  the  debt,  the  value 
of  tbe  property,  and  the  reservation  of  an 
Interest  or  benefit  to  tbe  debtor.  The 
grantee  claims  that  the  Indebtedness, 
which  constitutes  tbe  consideration  of  the 
conveyances,  consists  of  money  loaned  by 
htm  to  Long  and  Greenhut,  and  collections 
made  by  them  for  him.  The  claim  Is  that 
F.  Oreenhut  loaned  moD«y  to  the  firm  tat 
various  sums,  from  time  to  time,commem>> 
lug  with  January,  1877,  and  extending  to 
1884,  a  period  of  seven  years;  and  that  a 
settlement  was  made  between  them  Aprtt 
21,1884,  whereby  tiie  balance  found  due  was 
$6,204.60,  for  which  they  gave  two  notes, 
—one  for  $S,000,  and  theother  for«S,204.60. 
These  notes,  witb  Interest  and  moneys  sub- 
seqoQQtly  collected  by  the  firm.  It  Is  alleged 
are  the  constituent  .elements  of  the  Indebt- 
edness. The  principles  of  law  governing 
tbe  case  are  well  settled,  and  Its  correct 
determination  mainly  depends  upon  the 
safllciency  of  the  proof.  In  the  discussion 
of  the  evidence,  thefollowing  rules  must  be 
observed  and  applied :  As  tiie  demands  of 
cumpUdnants  wen  contracted  prior  to, 
and  were  existing  at  the  time  of,  tiie  sale, 
the  OOI78  Is  on  the  purchasing  creditor  to 
establish, not  only  a  bonaSde  debt, but  al- 
so that  the  amount  was  not  materially 
less  than  the  fair  and  reasonable  value  of 
the  property;  in  other  words,  that  an  ad- 
equate and  valuable  consideration  was 
paid.  Tbe  proof  produced  to  establish 
these  essential  facts  must  be  dear  and  sat- 
isfactory. In  order  to  defeat  the  right  of 
anotber  credltorto  havettae  debtor's  prop- 
erty appropriated  to  the  payment  of  bis 
claim ;  and  when  near  relationship  exists, 
as  In  thiscase.tbe  grantee  belngthe  broth, 
er  of  one  and  the  cousin  of  the  other  gran- 
tor, more  Tigtlantand  Jealous  scrutiny  will 
beexcited.  andclearerand  more  convincing 
proof  required,  than  whra  the  transac- 
tion is  between  strangers. 

F.  Greenhut  testifies  that  he  loaned  the 
firm  money  from  January,  1877,  to  April, 
18S4,  to  the  amount  represented  by  the 
not^  of  that  date,  and  at  the  time  of  tbe 
sale  th^  were  indebted  to  him  In  the  exact 
aggregate  of  the  sums  expressed  In  the 
conveyances.  But  his  testimony  is.  In  this 
respect,  unreliable  and  unsatisfactory.  He 
kept  no  memorandum  or  account  of  the 
moneys  loaned,  but  trusted  to  his  brother, 
and  did  not  examine  the  books  of  the  firm. 
The  Items  are  numerous,  and  range  from 
five  dollars  upwards,  and  were  advanced 
at  divers  times,  through  a  series  of  seven 
years.  To  rpcall  them  Is  bt^ond  the  pow- 
er of  memory,  unaided  and  onrefresbed  by 

Digiiized  by  VjOOQIC 


800 


SOUTHEBN  BEPOBTER.  VOL.  7. 


(Ala. 


note  or  memorandum.  A  recolleetfon  of 
the  Beveral  component  amounts  ie  requisite 
to  a  reliable  and  coirect  statement  of  the 
fbffgregate,  il  there  be  no  other  data,  from 
which  It  Is  ascertainable.  The  same  ob- 
eerratlonB  apply  with  equal  force  to  the 
testimony  of  -LonK*  one  of  the  partners. 
He  testifies  that  the  tlrm  obtained  money 
from  F.  Oreenhut  at  first  In  small  sums, 
and  afterwards  in  larger;  but  be  derives 
bis  if  nowledse  of  the  amounts  solely  from 
the  bAoks,  the  accuracy  of  which  be  does 
not  know,  but  only  presumes.  He  remem- 
bers nothing  material,  and  says  the  trans- 
actions were  had  with  A.  Qreenhnt.  His 
evidence  is  loose,  vague,  and  indefinite. 
The  uncertain  and  unsatisfactory  charac- 
ter of  theevldence  of  these  witnesses  leaves 
theascertfdnment  of  the  amountof  indebt- 
edness dependent,  apart  from  the  books, 
upon  the  testimony  of  A.  Oreenhut.  He 
teatlfles,8ab8tautlaUy,that  Long  ft  Green- 
fant  obtained  from  F.  Greenhut,  at  divers 
times,  considerable  sums  of  money,  the  ac- 
count of  which  was  not  closed  until  April 
21 ,  1S84,  on  which  day  they  had  asettleoient, 
and  gave  the  nottis  of  that  date  for  the 
balance  found  due.  To  his  depositions  Is 
appended  an  account,  which  be  states  Is  a 
correct  copy  as  taken  from  the  books  of 
the  firm,  and  that  each  and  every  Item  is 
just,true,andcorrect.  The  account  l>egins 
in  January,  1877,  and  closes  in  April,  1884. 
If  it  be  a  correct  copy  of  the  ^triee  as 
they  appear  in  the  books,  the  account  and 
the  books  will  harmonize  as  to  dates  and 
amounts.  No  books  covering  the  years 
1877  and  1878  are  produced,  but  there  is  a 
cash-book  commencing  In  January,  1879, 
and  ending  In  December,  1883.  We  have 
carefully  examined  the  Items  of  caBhottOTed 
In  this  book,  which  purports  to  show  the 
cash  received  by  the  firm  during  that  pe- 
iod  on  any  account,  and  from  all  sources 
whatever.  The  first  entry  of  cash  received 
from  F.  Greenhut  le  $51.75,  January  15.1880, 
and  the  next  is  $125,  July  SO.  IBSl.  With 
these  exceptioiu,  there  are  no  entries  of 
cash  received  from  him  prior  to  the  latter 
date,  though  there  are  several  entrlea  of 
cash  advanced  to  him  in  small  sums.  It 
would  be  a  circumstance  which  calls  for 
explanation  to  debit  him  with  cash  ad- 
vanced, and  omit  to  credit  him  with  cash 
received  from  him.  Further,  the  books 
show  that  the  account  of  F.  Oreenhut. 
which  A.  Greenhut  testlflra  was  not  closed 
until  April  ZI,  1884,  was  closed  by  notes, 
January  SI,  1883.  He  enters  In  the  ac- 
count, made  and  verified  by  him,  the  pre- 
cise amount  of  Interest  which  the  ledger 
shows  was  allowed  F.  Greenhut  on  the 
settlement.  This  he  must  havetaken  from 
the  book  entry  of  the  settlement.  This 
discrepancy  is  scarcely  susceptible  of  ex- 
planation. A  comimi^on  of  his  evidence 
with  the  books,  to  which  he  appeals  for  veri- 
fication of  the  correctness  of  the  account, 
renders  manifest  that,  instead  of  corrobo- 
rating they  disprove  his  statements.  The 
mind  of  the  court  cannot  rest  on  his  testi- 
mony with  any  degree  of  satiBfactlon.  It 
Is  not  the  clear  and  convincing  proof 
which  equity  exacts  in  cases  like  tbls. 

Certain  books  of  the  partnership  were 
produced,  on  notice  of  complainants,  and 
have  been  sent,  by  order  of  the  chancellor. 


for  our  inspection.  The  portions  used  In 
evidence  by  the  parties  are  copied  and  In- 
corporated In  the  record.  It  remains, 
therefore,  to  consider  the  suffldeDcy  of  the 
proof  furnished  by  the  books  as  to  the 
amount  of  tbelndebtednesB.  Though  pro- 
duced under  notice,  and  introduced  by 
both  parties,  they  are  not  to  be  regarded 
as  conclusive  In  favor  of  either,  but  only 
entitled  to  such  weight  as  may  be  proper, 
in  view  of  all  the  circumstances.  Exclu- 
sive of  the  cash-book,  to  which  we  have  al- 
Igdnd,  the  first  entry  of  a  transaction  with 
F.  Grenohut  is  entry  <^  a  note  for  $1,- 
173.20,  and  appears  In  the  ledgerof  1882-83. 
under  the  head  of  "  Notes  Payable, "  and 
under  date  of  February  28, 1882.  There  Is 
no  entry  in  any  book  showing  the  consid- 
eration of  this  note,  though  in  respect  to 
another  note  appearing  in  the  same  ledg- 
er, under  the  same  head,  and  under  date 
of  March  27, 1882,  the  cash-book  shows  an 
entry  on  that  day  of  $600  cash  recdved 
from  F.  Greenhut,  and  the  Journal  shows 
that  the  latter  note  was  given  for  that 
money,  with  interest.  If  full  effect  be  ac- 
corded to  the  ledger  as  evidence,  it  only 
proves  the  existence  of  the  note.  In  the 
absence  of  explanation,  the  presumptioa 
arises,  ^m  l^e  execution  of  a  note,  that 
all  prerioaa  matters  of  account  were  set- 
tled and  closed  thereby.  This  presamptioii 
is  strengthened  by  the  testimony  of  F. 
Greenhut.  Though  retaining  no  recollec- 
tion of  these  notes,  he  supposes  them  to  be 
correct,  because  they  are  entered  In  the 
books,  and  states  that,  if  he  had  such 
notes,  they  were  given  for  money  previous- 
ly loaned.  As  to  the  note  of  March  27, 
1882,  he  le  evidently  mistaken,  or  the  books 
are  incorrect.  The  most  favorable  view 
for  defendants  In  that,  when  the  note  of 
February  28,  1882,  was  given,  all  previous 
matters  of  indebtedness,  If  any  existed, 
were  taken  into  the  account,  and  that  this 
note  should  be  taken  as  the  initial  item  of 
calculation  in  ascertaining  the  amount  of 
indebtedness.  A  calculation  on  this  ba- 
sis, and  assuming  the  correctness  of  every 
item  of  cash  anbsequently  received,  and 
every  note  as  enterea  in  the  books,  except 
the  note  for  $4,850,  with  legal  interest  to 
May  1,1884,  the  time  to  which  A  Greenhut 
testifies  Interest  was  calculated,  will  show 
that  the  amount  of  Indebtedness  on  that 
day  was  about  $300  less  than  the  aggre- 

Sate  sum  represented  by  the  note  of  April 
1, 1884. 

In  this  mode  of  calculaldon  we  have  ex- 
cluded the  note  for  $4,850  for  several  rea- 
sons. It  purports  to  have  been  given  for 
the  balance  found  to  be  due  by  the  settle- 
ment of  January  31, 1883,  all  prior  notes 
and  cash  having  been  taken  in  to  the  set- 
tlement. It  is  true  neither  of  the  paiixiers 
were  examined  or  testified  in  respect  to 
it;  but  A.  Greenhut,  in  stating  that  the 
account  was  not  closed  until  April  21,1884, 
affirms.  In  effect,  that  no  such  settlement 
was  made.  The  books  furnish  the  only  ev- 
idence that  such  note  was  ever  given.  Re> 
ferring  to  the  journal,  we  find  that  the  en- 
try of  this  note  In  the  ledger  consists  of 
two  notes,  each  tor  one-halt  of  theamouni;, 
and  payableon  the  15th  days  of  September 
and  October,  respectively,  but  in  what 
year  does  not  appear,— presumably  ISSi, 
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the  year  of  iheir  dates.  In  respect  to  this 
entry,  tiuexplained  erasures  and  altera- 
tions appear  on  the  Journal,  wblcta  cast 
suspicion  on  the  transaction.  Also  the 
footing  at  the  bottom  of  the  column,  and 
the  difference  in  ink,  indicate  that  theen- 
try  was  made  in  the  Journal,  not  at  the 
time  it  purports,  bqt  at  some  subsequent 
period.  There  Is  not  proof  as  to  when,  or 
by  whom.  It  was  made,  except  that  A. 
Greenhut  was  the  boob-keeper. 

Furthermore, the  account  of  "notes  pay- 
able," aa  it  appears  In  the  ledger,  is  cred- 
ited with  the  note  for$4,850,  under  thedate 
of  January  24, 1884.  This  credit,  prima  fa- 
c/e.  Imports  that  the  note  was  paid  or  tak- 
en up  in  some  way  on  that  day;  and,  in 
the  absraee  of  explanatory  proof,  Justifies 
sneb  Inference.  As  this  account  Is  kept  in 
the  ledger,  it  Is  debited  with  the  notes 
when  issued,  and  credited  with  them  when 
taken  up,  contrary  to  the  proper  mode  of 
book-keeping.  The  result,  bowerer.  Is  the 
same.  The  conseqnmce  would  be  to  ex- 
clude from  the  calculation  all  prior  notes 
and  chargee  of  cash,  thus  reducing  the  In- 
debtedness to  a  relatlvelysmall  sum.  But 
if  the  entry  in  rejcard  to  these  notes  were 
satisfactorily  explained ,  and  their  existence 
proved,  a  settlement  and  closing  up  of  all 
preced^t  matters  would  appear.  If  these 
notes  be  taken  as  the  basis  of  calculation, 
the  amount  of  the  debt  will  be  less  than 
the  snm  of  the  notes  of  April  21, 1884,  by 
more  than  faoO.  The  dlftorrace  consiatsln 
usnrionslnterest  belngefaarged.  Ordinari- 
ly the  validity  of  a  conveyance  by  a  debtor 
In  payment  of  a  debt  cannot  be  assailed  by 
a  creditor  on  the  ground  of  usury.  There 
was  nospeclal  agreement  as  to  the  rate  of 
interest  to  be  paid  on  the  general  indebt- 
edness. 8o  far  as  disdoaed  by  the  evidence. 
Indepnident  of  agreement,  the  law  pre- 
Bumes  only  legal  interest.  When  no  pre- 
vious agreement  exlstB,  and  the  creditor 
receives,  and  the  debtor  allows,  usurious 
Interest  on  a  settlement  and  sale  of  prop- 
erty In  payment  of  a  debt,  this  Is  a  circum- 
stance dependent  for  Its  weight  upon  the 
ot^erelrcumetances  with  which  It  ts  asso- 
ciated ;  and.  If  It  appearo  that  this  is  done 
forthe  purpose  of  swelling  the  debt  to  an 
amount  not  materially  less  than  the  value 
of  the  property,  the  transaction  te  fraudu- 
lent. 

It  is  claimed,  as  we  have  stated,  that 
the  indebtedness  also  consisted  of  collec- 
tions made  by  Long  ft  Greenhut  after  the 
notes  were  given.  Among  these  collec- 
tions is  a  note  of  Flexner  ft  LIchten  for 
borrowed  mon^.  A.  Greenhut  testifies 
that  this  money  was  not  Included  In  tbe 
notes  ol  April,  1884,  and  F.  Greenhut  states 
that  be  gave  the  money  to  Long  ft  Green- 
hut, and  told  them  to  let  Flexner  &  LIch- 
ten have  It  and  that  Itwae  loaned  after  be 
Mt  for  Enrope.  These  statements  are 
contradicted  by  Llcfaten,  and  by  the  books 
of  both  firms.  He  testifies  that  fals  firm 
borrowed  $600  from  Long  ft  Greenhut, 
March  1, 1888,  for  which  they  gave  a  note, 
April  21,1884,  maturing  in  the  following  Oc- 
tober, and  at  Its  maturity  paid  tbem  $595, 
the  principal  and  Interest.  The  amount 
thus  collected  ratered  Into  the  Indebted- 
ness to  F.  Greenhut  as  fixed  at  the  time  of 
tbe  sale.  In  the  cash-book  of  Long  ft 
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GreCThut  there  Is  an  entry,  made  In  April. 

1883,  of  $500  cash,  to  Flexner  ft  LIchten. 
which  is  entered  as  a  charge  against  them 
on  the  Journal  and  ledger,  without  being 
closed  by  note.  It  does  not  appear  that 
F.  Greenhut  let  Long  &  Greenhut  have 
any  money  at  or  near  the  time  of  the  loan. 
If  obtained  from  blm  at  different  times  pr^ 
vionsly,  they  nevw  received  credit  for  It,  ei- 
ther prior  to  or  on  the  settlement  of  April, 

1884.  From  the  evidence  of  LIchten,  sup* 
ported  by  tbe  books  of  both  firms,  the  con- 
clusion Is  Irresistible  that  the  money  was 
loaned  Flexner  ft  Liohten  In  1888,  and  «k- 
tered  Into  tiie  balance  foond  dae  on  tbe 
settlemnit  of  April,  1884.  It  also  cunstft- 
tnted  an  additional  and  Independent  eto- 
ment  of  "ttie  debt,  as  fl^bd  at  the  time  of  tbs 
sale. 

We  need  not  discuss  at  length  the  erl- 
dence  na  to  the  value  of  the  property.  We 
accord  little.  It  any,  weight  to  the  testi- 
mony of  Long  as  to  this  matter.  Other 
witnesses  place  a  less  proportionate  value 
per  acre  on  detached  parts  of  the  lands 
than  the  value  of  the  whole,  as  estimated 
by  the  parties.  At  the  time  of  the  sale 
they  were  valued  in  mass,  and  separately 
conveyed.  Detached  portions  may  not  be 
worth  as  much  per  cu:re  as  th^r  propor- 
tionate rate  of  the  valuation  of  tiie  entire 
lands  when  taken  together.  The  testi- 
mony of  A.  Grsenbnt  sostalned  the  esti- 
mated value  in  maklngtbe  sale.  Tbegoods 
were  inventoried  and  valued  at  original 
cost,  leas  10  per  cent.  The  stock  was  com- 
paratively new,  having  been  purchased  be- 
tween August,  1884,  and  November,  1886, 
andconslsted  largelyotstaplegoods.  The 
estimates  of  witnesses,  not  having  knowl- 
edge of  the  character  and  quantity  of  the 
stock,  based  on  casual  and  generu  Inspec- 
tion, Is  not  satisfactory,  nor  Is  the  price 
at  which  the  goods  were  subsequently  sold 
by  the  receiver  convincing.  The  notes  and 
mortgages  wereevtdentIynndervalued,for 
the  receiver  has  collected  several  hundred 
dollars  more  than  their  estimated  valua- 
tion. The  value  of  the  entire  property,  as 
estimated  by  the  parties  for  the  purposes 
of  the  sale,  exceeds  $7,800.  If  to  this  be 
added  the  difference  between  tbeesl^mated 
value  of  the  notes  and  mortgages  and  the 
amount  collected  by  therecelver.lt  amounts 
to  $8,200.  And  tiie  aggregate  of  the  price 
paid  for  the  lands  as  expressed  In  the  con- 
veyance, and  the  sums  actually  realized  by 
the  recover  from  the  sale  of  the  goods  ana 
ftt)m  tbenotesand  mortgages, leaving  ont 
of  the  account  those  uncollected,  exceeds 
$7,400.  Under  these  circumstances,  defend- 
ants cannot  complain,  If  their  estimate  lor 
the  purposes  of  the  sale  Is  taken  as  the  fair 
and  reasonable  value  of  the  property.  It 
la  not  presumable  that  they  overrated  It. 

Ck)nps^  argue  that  it  Is  not  supposable 
that  In  making  the  settlement  and  giving 
tiie  notes  of  April  21 , 1884,  when  the  ad- 
mission of  so  large  Indebtednera  was 
against  thdr  Interest.  Long  ft  Greenhut 
concocted  a  fraud,  and  F.  Greenhut  con- 
spired with  tbem,  to  defeatthelrcreditors. 
more  than  two  years  preceding  their  fail- 
ure, and  before  the  debts  to  complainants 
were  contracted.  In  this  connection  we 
need  only  refer  to  the  testimony  of  A. 
Greenhut  that  Long  ft  Greenhut,  on  the 
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1st  ol  April,  1884,  owed  fuBy  or  nearly  as 
much  as  they  were  worth,  and  that  they 
made  no  money  during:  the  succeeding 
years ;  nor  to  their  former  failure  in  Octo- 
ber, 1881 ;  nor  to  the  fact  that  at  that  time 
they  transterred  mortgages  to  F.Greenhat 
to  secure  a  debt  said  to  be  due  him,  which 
be  neither  tooir  possession  of  nor  looked 
after ;  nor  that  the  books  do  not  show 
any  wittlement,  or  that  such  notes  were 
given  on  that  day,  except  a  pencil  memo- 
randum, when  and  by  whom  made  not  ap- 
pearing ;  nor  to  the  absence  of  proof  as  to 
where  and  by  whom  the  notes  were  kept 
during  F.  Gremhut's  two  years'  absence 
In  Europe.  It  Is  onnecessary  to  determine 
whether  such  settlement  was  actually 
made,  and  such  n6tes  then  given  for  the 
difference  between  the  amount  of  the  debt, 
as  ascertained  by  dthcr  of  the  modes  of 
calculation  we  have  suggested  as  the  most 
favorable  for  defendants,  and  the  amount 
of  the  notes  would  not  be  material  enough 
of  Itself  to  Invalidate  the  sale.  We  have 
dlHCuased  the  evidence  as  to  the  amount 
due  April  21, 1884,  because  it  Is  an  element 
of  the  Indebtedness  In  payment  of  which 
the  property  was  sold,  and  has  a  material 
bearing  upon  the  bona  Odea  of  the  trans- 
action, In  that  it  was  enlarged  at  the  time 
of  the  sale  by  the  amount  collected  from 
Flexner  &  Llchten,  which  we  have  shown 
entered  Into  the  settlement  of  1884.  Leav- 
ing out  of  consideration  some  discrepan- 
cies in  the  testimony  of  F.  Qreenhut;  his 
loans  of  money  to  other  persons  In  the 
mean  time;  his  indefinite  and  general  ac- 
count of  the  sources  from  which  he  ob- 
tained the  money,  except  his  salary  as 
clerk ;  and  htsobtalnlng  mon^from  liong 
&  Oreenhut  at  divers  times.  In  small  sums, 
and  also  money  with  which  to  purchase 
cotton,— we  are  still  forced  to  declare  that 
the  evidence,  whether  considered  in  parts 
or  in  entirety,  falls  to  clearly  and  satis- 
factorily establish  that  the  amount  of  the 
boniL  Ode  debt  wasnotmaterially  less  than 
a  fair  and  reasonable  value  of  theproiierty. 

The  sale  was  attended  by  unusual  dr- 
enmstances,  which  render  the  transaction 
Buspldous.  It  was  made  in  haste  and  se- 
crecy, and  in  the  absence  of  F.  Greenhut, 
without  consultation  with  him  as  to  the 
price  of  the  property;  the  conveyances 
were  prepared  at  night,  and  executed  next 
morning  before  his  arrival;  the  amount 
of  the  debt  and  the  value  of  the  property 
were  fixed  by  A.  Greenhut;  and  tbe  sale 
was  made  within  three  weeks  after  F. 
Greenhut's  return  from  Europe.  These 
fac^,  and  others  disclosed  by  the  evidence, 
reasonably  Justify  the  infemnce  that  a 
benefit  was  reserved  to  the  debtor.  We 
have  no  doubt  that  F.  Green hnt  loaned 
the  firm  some  money,  and  that  they  were 
Indebted  to  him,  but  in  what  amount  we 
are  unable  to  satisfactorily  ascertain.  It 
hetrustcd  to  his  brother  to  fix  the  amount 
of  the  debt,  and  he  wrongfully  and  fraudu- 
lently swelled  it  by  the  incluHlon  of  Im- 
proper Items  for  the  purpose  of  covering 
the  fair  and  reasonable  value  of  the  prop- 
erty, and  it  be  trusted  to  him  to  fix  Its 
-value,  be  must  bear  the  consequence  of  his 
own  folly,  and  of  a  fraud  the  fruits  of 
which  he  accepted.  Beversed  and  re- 
manded. 


Hawbb  t.  Statb. 

(Suprwne  €awrt  cf  Alabama.  Jan.  18, 1890.) 

CHAHn  C9  Tnnn— Jdkt— HoMiams— Bvmnraa 
— Imstbootiokb. 

1.  Under  Code  Aht.  $  448S,  providing  that  aa 
applioation  for  ohanffe  of  vanoe  "muatbe  made  aa 
early  as  practicable  Defore  tbe  trial,  *  *  *  uul 
tbe  refusal  of  such  applfbation  may,  after  final 
judgment,  be  reviewed  and  reviaed  on  appeal,  * 
where  several  saooessive  applications  ftxr  change 
of  venue  are  refosed,  the  last  refusal  only  oam  be 
reviewed  on  appeal. 

2.  An  application  for  change  of  venue  was 
supported  by  defendant's  affidavits  sbowing  Buch 
excitement  and  prejndioe  against  him,  several 
months  before  tbe  triaL  as  would  have  entitled 
himto  a  change.  The  affidavits  of  seven  reputable 
wltnesaes  tesufled  that  thlseroltement  and  pr^u- 
dioe  continued  to  the  time  of  the  trial,  and  infect 
ed  the  prooeedings,  but  this  was  rebutted  by  the 
affidavits  of  05  reputable  witnesses,  who  had  ap- 
parently better  oiq>ortunities  for  knowing,  which 
affirmed  that  the  prejiidioe  did  not  then  exlM,  and 
that  def«idaat  ooula  have  a  fair  brlaL  Held, 
that  It  was  not  error  to  overrule  the  application, 
without  examining  wlfnessea  ore  tenua  on  the  Is- 
sue presented. 

8.  Sickness  of  a  juror's  wife,  of  such  a  nature 
that,  in  the  opinion  of  her  physician,  h«r  life  de- 
pends on  her  hnsband'a  preaeooe,  and  the  knowl- 
edge of  which  inoapadtateB  the  Juror  from  per 
forming  his  duties  as  such,  warrants  his  oia- 
oharge,  even  after  defendant's  arraignment;  es- 
pecially as  Code  Ala.  {  4453,  authorizes  tbe  court 
to  discnarse  a  juror  on  account  of  his  illness;  or 
for  any  other  cause  which  in  the  opinion  of  the 
court  renders  it  neoeesary,  and  such  discharge 
does  not  operate  aa  an  acquittal  of  defendant 

4.  The  words,  **to  serve  as  grand  Jurors  foe 
the  week, "  in  a  venire  for  grand  jurors,  are  in- 
oonslstent  with  the  writ  required  to  be  issued; 
and,  where  it  appears  that  the  grand  Jurors  were 
drawn  and  summoned  for  the  term,  such  words 
are  properly  treated  as  surplusage,  and  do  not 
vitiate  an  Indictment  found  Dv  snob  grand  jmy 
after  the  expiration  of  the  week. 

6.  The  faots  that  juror*  are  drawn  and  sum- 
moned in  oomplianoe  with  a  statute  passed  vtter 
the  oommission  of  the  ofTense,  and  that  the  clerk 
had  not  written  up  .the  minutes,  and  hence  there 
was  no  record  of  the  order  for  uie  venirt,  are  no 
ground  for  quashing  the  venire. 

6.  It  Is  proper  to  refuse  to  ask  a  Juror  on  his 
voir  dire  whether  or  not  he  has  previously  had  • 
Hired  opinion  as  to  defendant's  guilt  or  innooenca. 

7.  On  a  trial  for  murder  of  one  of  defendant's 
daughters,  where  there  is  evidence  to  support  the 
tbe^  of  the  prosecution  that  her  idlling,  and  the 
killing  of  defendant's  wife  and  another  daughter, 
were  each  a  part  of  a  scheme  to  accomplish  a  cer- 
tain purpose,  all  evidence  tending  to  connect  de- 
fendant with  the  murder  at  his  wife  and  other 
dani^ter  is  admlsrible. 

6.  Evidence  of  a  witness  on  oross-examlna- 
iioa,  as  to  defendant's  character,  that  he  "had 
hoard  for  the  last  few  vears  that  defendant  had 
frequent  dlffloultles  wlm  and  struck  his  wife, "  is 
admissible. 

9.  A  witness  may  be  permitted  to  refresh  his 
memory  by  referring  to  a  published  article  writ- 
ten by  bim  from  notes  of  a  oonversatlon  held  by 
him  with  defendant,  and  which  he  t^e'^'^f  ocu- 
tains  tbe  substance  of  what  defendant  said,  the 
notes  having  been  destroyed. 

10.  Communications  to  a  confidential  clerk  of 
a  firm  of  attorneys,  made  by  one  who  knows  that 
such  clerk  is  not  an  attorney,  and  who  does  not 
know  his  relations  to  the  Ann,  and  without  show- 
ing any  desire  to  have  the  clerk  carry  the  oom- 
muniostionB  to  the  sttGrnem,  are  not  privUaged. 

11.  Code  Ala.  t  2780,  which  provideaQut 
"registers  of  marriages  *  •  •  kept  in'  pursu- 
ance of  law  *  •  •  maybe  oertiflea  by  the  cus- 
todian thereof,  and,  when  so  oertdfied,  are 
sumptive  evidence  of  the  facts  therein  stated,  aa 
well  as  of  the  law  or  rule  in  porsnanoa  of  which 

Digitized  by  Google 


HA  WES  e.  STAXE. 


•Qch  TefflatrT  was  nude,  and  of  ^  Authority  to 
certify  the  same, "  applies  as  well  to  reoords  made 
and  kept  without  as  to  those  kept  witblD  the  state. 

IS.  Where  the  record  of  a  marria^  In  another 
state  Is  admitted  in  eridenoe,  a  hook  admitted  to 
be  "the  last  Code"  of  that  state  is  admissible  to 
show  who  is  the  proper  costodian  of  ite  mEuriage 
tvcords,  under  Code  Ala.  S  which  crevides 
that  the  atatntoa  At  aDotfaer  atata,  pnrporDiur  tobe 
'  ited  b7  Ita  Mitbarltgr,  hw  evidence^  mflioat 


IB.  Under  Code  Ala.  1  nSL  providing,  Inter 
aUa,  tihat  fbe  ooort  may  state  the  evidence  to  ^e 
jury  when  it  is  disputed,  the  court  may  state  the 
che<Hiea  which  the  eridenoe  for  bofii  proseooticm 
and  defense,  respectively,  tends  to  establish. 

14.  A  tibarge  that  atetemmta  of  Jurors  mi  their 
«o#r  dire,  that  they  had  no  fl«d  opinion  against 
eaj^tal  punishment,  and  that  they  Delievea  con- 
viction oould  be  bad  on  oircnmstantial  evidence, 
in  no  way  interfered  with  theirrlght  to  determine 
Oie  amount  or  degree  of  proof  necessary  to  con- 
vict, is  properly  refoaed,  as  misleading  the  Jury 
to  believe  that  they  oould  aoiialt  if  the  evidence 
vraro  wholly  dromnstantialt  though  oonvinoed  be- 
yond a  reMonabte  doubt 

15.  It  is  proper  to  refose  instructions  that  If 
defendant  at  the  time  of  his  second  marriage, 
which  occurred  about  the  time  of  the  alleged  mur- 
ders, believed  be  had  been  dtvcrced  from  his  first 
wife,  the  law  imputes  innocent  motives  to  him  In 
contracting  the  second  marriage,  as  such  Instruo- 
ttms  are  Irrelevant. 

16.  It  is  proper  to  refuse  instructions  that,  be- 
yond the  {assumption  of  innocenoe,  the  law  joe- 
sumes  that  defendant  had  an  affection  for  his  child, 
and  that  the  luiymight  consider  his  natural  rela- 
tiona  and  f eulaga  tomnb  her. 

Appeal  from  criminal  coart,  J^erson 
county;  8.  B.  Obiebnb,  Judice. 

B.  B.  UawM,  or  Dick  Hawee,  was  In- 
dicted for  the  marder  of  his  yonng  daugh- 
ter, Majr  Hawea,  **by  drownlnsT  her,  or  by 
smothering  her,  or  by  BtrangUng  her,  or 
by  some  other  means  unknown  to  the 
gfuid  ]ni7  *  *  and  at  the  same  time  two 
other  tttdlrtmenta  were  found  aiiralnat  blm» 
one  charging  him  with  tbe  murder  of  tale 
wife,  Mrs.  Emma  Hawes,  and  the  other 
with  tbe  murder  of  another  daugbtw, 
Irme  Hawes.  Tbe  dead  body  of  May 
Hawes  was  found  floating  on  the  water 
In  East  Ic^e,  near  the  dty  of  Birmingham, 
on  Taeeday  evening,  Decranber  4,1888;  and 
the  VMdict  of  the  coroner's  Jury  was  that 
(rtie  came  to  her  death  Monday  evening  or 
night,  December  8d,  at  tbe  heads  of  ber 
father.  Defendant  was  married  in  Golum- 
boB,  Miss.,  on  Wednesday,  December  &tb, 
to  Miss  Mays  Story ;  and  on  bii  return  to 
Birmingham  with  his  wife,  the  next  day, 
he  was  arrested  on  the  charge  of  murder. 
Mrs.  Emma  Uawes  and  Iraie*  a  daughter 
younger  than  May,  bad  also  disappeared, 
and  their  bodies  were  found  several  days 
afterwards,  in  tbe  water  at  Lake  View, 
near  Birmingham. 

The  three  indictments  were  returned 
January  21,1889.  On  January  24th  defend- 
ant filed  an  application  for  a  change  of 
TOine  in  each  of  the  cases,  which  was  over^ 
ruled  on  Jannaiy  2Sth,  and  an  exception 
dnly  reserved  by  delendant.  A  second  ap- 
plication was  made  on  February  8th,  but 
the  eases  were  continued  from  March  4th 
to  April  22d;  and  on  that  day  a  tblrd  ap* 
plication  for  a  change  ot  venae  was  made, 
which  the  court  nliued*  and  ddondant 
duly  excited. 

BtAne  arraigned  on  tbe  first  Indictment, 
dele&daat  moved  to  quash  It,  because  the 


grand  Jury  which  presented  It  "was  not 
then  a  legally  constituted  grand  Jury,  be- 
cause said  grand  Jury  was  ordered  by  the 
court  to  be  summoned,  and  was  sum- 
moned, to  appear  and  serve  as  a  grand 
Jury  for  one  week,  commencing  on  the  7th 
day  of  January,  1888,  whereas  said  Indlct- 
m«it  was  presented  and  filed  in  court  on 
the  2l8t  day  ol  January,  after  the  ezplra* 
tlon  of  the  time  for  which  said  grand  Jury 
had  been  summoned  to  serve."  The  venire 
for  the  grand  Jurorswas  as  follows:  "You 
are  hereby  commanded  to  summon  the  fol- 
io vrlng  named  persons,  to  appear  andserve 
as  grand  lurors  at  the  January  term  of  the 
criminal  court  ot  Jeffenon  county,  b^^- 
ning  on  the  7th  day  of  January,  1889,  to 
serve  as  grand  ]urora  lor  the  week  b^rln- 
nlng  on  tbe  first  Monday  In  January,  that 
b^g  the  7th  day  of  January,  1889;  they 
having  been  drawn  according  to  law  to 
serve  as  grand  Jurors  for  said  term  of  said 
court.**  The  court  overruled  the  motion 
to  quash,  and  defendant  excepted.  Defend- 
ant thw  moved  to  quash  tbe  special  reatit 
of  petit  iurors  sum  moued  for  the  trial  ot 
this  and  other  capital  cases,  on  the 
grounds  (1)  that  the  special  ven/rawas  or- 
dered and  drawn  under  the  provisions  of  a 
law  enacted  after  the  commission  of  the 
offense,  and  after  the  finding  ot  the  indict- 
ment; and  (2)  because  there  was  no  record 
ot  the  order,  tbe  minutes  not  having  been 
written  Qp  by  the  clerk.  Tbe  court  also 
overruled  this  motion,  and  defendant  ex- 
cepted. 

During  the  organisation  of  the  Jury,  the 
name  of  E.  A.  Penn  having  been  drawn,  ho 
was  examined  under  oath  by  the  court 
touching  his  qualifications  as  a  Juror,  was 
declared  competent,  and  was  accepted  by 
the  state.  Defendant  tiien  asked  the  court 
to  **  ask  him  whether  or  not,  up  to  this 
time,  he  has  had  an  opinion,  which  would 
bias  bis  verdict,  as  to  the  guilt  or  inno- 
cence  of  tbe  defendant."  The  court  de- 
clined to  ask  this  question,  and  defendant 
excepted,  and  be  then  challenged  said  Juror 
peremptorily.  After  12  Jurors  bad  been 
chosen  and  sworn  to  try  the  case  accord- 
ing to  law,  uid  before  the  Indictment  was 
read  to  them.  O.  B.  Gordon,  one  of  the  IS 
Jurors  chosen,  applied  to  the  court  to  be 
excused,  because  of  tbe  sickness  ot  his  wile; 
<uid  Dr.  A.  M.  Boland,  a  practicing  physl-  ■ 
clan  in  Blrmlngbam,  being  sworn,  stated 
that  the  wife  ot  said  Gordon  was  under  hia 
treatment,  that  she  was  suffering  from  a 
complication  of  dlseaMes,and  tliatner  s^^ 
ty,  comfort,  and  life  required  the  presence 
and  attradance  of  her  husband.  The  court 
thereupon  excused  said  Juror,  and  the  de. 
fendant  excepted.  After  said  Juror  had 
been  discharged,  defendant  then  and  there 
moved  the  court  to  discharge  him;  which 
motion  was  overruled  by  tkeoourt,and  do* 
fendant  excited. 

J>efendant>obiected  to  all  evidence  show- 
ing, or  tending  to  show,  the  death  of  Mrs. 
Hawes  and  Irene,  and  any  emd  all  cir- 
cumstances connected  with  th^  death, 
and  excepted  to  the  overruling  of  these  ob- 
jections. 

The  prosecution  offered  in  evidence  what 
purported  to  be  a  transcript  of  the  bond 
and  marriage  license  authorising  the  mai^ 
riage  ol  B.  B.  Hawes  and  Mays  Story, 
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with  the  return  of  the  officiating  minteter, 
which  is  certified  by  J.  T.  Armstrong, clerk 
and  notary  public.  The  license  was  Isaoed 
on  December  6th,  and  the  mlnlater'ii  retarn 
stated  that  the  marriage  was  celebrated 
on  that  day.  The  certificate  of  the  clerk 
■was  In  these  words:  "I,  J.  T.  ArrnstronK, 
clerk  of  the  circuit  court  in  and  for  said 
county,  [Lowndes,]  and  ex  oJScfoa  notary 
public,  certify  that  the  abore  and  annexed 
pages  contain  a  true  and  perfect  copy  of 
the  original  affidavit,  bond,  marriage 
Ucmse,  and  offlcltU  certiflcate  of  minister, 
as  the  same  appears  of  record  in  my  office. 
WltneflB  my  hand  and  seal,"  etc.  Defend- 
ant objected  to  the  admission  of  this  tran* 
script  BM  erldence,  "as  being  Irrelevant,  Il- 
legal, and  Incompetent,"  and  excepted  to 
tlie  orerrnllng  of  his  objection.  The  pros- 
ecution offered  in  erldoice,  also.  In  this 
connection,  the  Revised  Code  ol  Mlsrisslppi 
of  1880  which  purports  on  Its  face  to  be 
published  by  authority  of  the  state,  and 
which  was  admitted  to  be  "the  last  Code 
of  that  state,"  and  particularly  sections 
1148, 1149,  and  1482,  as  therein  contained. 
These  two  former  sections  relate  to  the  Is- 
sue and  return  of  marriage  Ucenses.  and 
the  last  section  (14^)  makes  the  clerk  of 
the  clrealt  court  "the  legal  cnstodianof 
the  records  and  papers  relating  to  mar- 
riage licenses  and  certificates  of  marriage." 
Defendant  objected  to  the  admisBlon  of 
this  Code  as  evidence,  and  duly  excepted 
to  the  overmliug  by  the  court  of  his  objec- 
tion. 

J.  T.Oloverwas  Introduced  as  a  witness 
for  the  state,  and  testified  that  he  was 
confidential  clerk.  In  the  office  of  Hewitt, 
Walker& Porter;  that  he  knew  defendant, 
and  first  saw  him  early  In  September ;  that 
Hawes  came  into  the  ufilce.and  asked  him 
If  he  was  a  lawyer,  and  he  answered  that 
he  was  not;  and  that  Hawes  said  that 
the  object  of  his  visit  was  to  get  a  divorce. 
Defendant  objected  to  any  evidence  by  said 
61oTer,showlnganyconTer8atlon  betweoi 
him  and  witness  concerning  a  divorce  pro- 
ceeding, because  witness  was  a  confiden- 
tial clerk  of  the  taw  firm  whom  defendant 
went  to  consult;  but  the  court  overruled 
this  objection,  and  defendant  excepted. 
The  witness  continued:  "Hawes  said  he 
wanted  a  divorce  as  soon  as  he  could  get 
it. "  Nothing  was  said  to  him  by  Hawes 
about  where  his  wife  was,  bat  he  did  say 
that  he  had  Instituted  proceedings  of  di- 
vorce in  Atlanta  two  or  three  years  ago, 
and  wanted  to  know  If  they  couUI  be  con- 
tinued here.  Defendant  thi<n  moved  the 
court  to  exclude  from  the  Jury  "the  whole 
of  the  testimony  of  this  witness,  on  the 
ground  that  it  was  a  privileged  and  confi- 
dential mission,"  and  be  excepted  to  the 
overruling  of  this  motion. 

J.  I.  dlover,  a  witness  for  the  defense, 
testified,  on  cross-examination:  "I  have 
beard  for  the  last  few  yeard  that  he  [de- 
fendant] frequently  had  difficulties  with 
and  struck  his  wife.**  Defendant  objected 
to  the  Introduction  of  this  last  statement 
as  evidence,  and  excepted  to  the  court's 
overruling  his  objection. 

The  court  thus  charged  the  Jury  as  to 
the  different  d^reee  of  felonious  homicide: 
"There  are  four  degrees  of  felonious  faom^ 
<dde,— murder  in  the  first  decree,  murder  In 


the  second  degree,  manslanghtor  In  the  first 
degree,  and  manslaughter  In  the  second 
decree.  Murder  In  the  first  d^ree  Is  anj 
willful,  deliberate,  malicious,  and  pre- 
meditated klllingola  human  being,  'will- 
ful '  means  governed  by  the  will ;  without 
yielding  to  reason.  'Deliberate*  means 
formed  with  deliberation.  In  contradistinc- 
tion to  a  sndd«i,  rash  act.  'Mallclons' 
means  with  fixed  bate,  or  done  with  inten- 
tions or  motives,  not  the  result  of  sud- 
den passion.  'Premeditated'  means  con- 
trived or  designed  previously.  The  law 
fixes  no  particular  length  of  time  these  ele- 
ments shall  be  shown  to  have  existed  la 
the  mind.  If  they  co-exist  but  a  moment 
before,  and  prompt  the  fatal  act,  It  Is  suffi- 
cient. There  must  have  been  a  previously 
formed  purpose  to  take  the  life  of  the  per- 
son slain,  and  death  most  be  the  reealt  of 
the  Toluntary,  Intentional  employmmt  of 
means  calculated  to  produce  It.  Murder 
in  the  second  degree  Is  the  unlawful  and 
malicious  killing  of  a  human  being.  The 
distinction  between  the  two  degrees  of 
murder  is  the  deliberation  and  premedita- 
tion which  characterises  mnrderinthefirst 
d^ree.  Manslaughter  Is  the  unlawful 
killing  of  a  human  being,  without  malice, 
either  express  or  Implied.  Ton  will  ob- 
serve that  In  manslaughter  the  Ingredient 
of  malice  is  wanting.  Manslaughter,  by 
voluntarily  depriving  a  human  being  of 
life,  is  manslaughter  in  the  first  degree; 
and  manalaughter  committed  under  any 
other  circumstances  Is  manslaughter  In  the 
second  degree. " 

Defendant  excepted  to  this  part  of 
the  charge  given  by  the  court,  and  be  also 
excepted  to  the  following  portions :  "(1) 
The  state  claims  that  the  deceased  came  to 
her  death  on  Monday  night,  December  3, 
1888;  that  the  defendant  was  seen  that 
night  at  the  boose  of  Fannie  Bryant,  [& 
negro  woman  who  was  Implicated  in  the 
murders,  was  indicted,  tried,  convicted, 
and  sentenced  to  the  penitentiary  for  lite, 
afterthe  trial  of  this  case,]  where  be  called 
lor  the  deceased,  and  went  In  the  direction 
of  the  dummy ;  t^at  a  few  minutes  after 
wards  they  boarded  the  Highland  avenue 
dummy  to  Lake  View,  a  short  distance 
from  Fannie  Bryant's  house,  and  came  on 
the  dummy  to  this  city,  [Birmingham,] 
and  were  seen  to  get  off ;  that  a  short  time 
afterwards,  on  the  same  nigftt,  th^  were 
seen  on  the  East  lAlce  dummy  line,  trar^-  ■ 
ing  In  the  direction  of  East  Lake,  where 
they  got  off  at  the  pavilion ;  that  be  was 
seen  within  an  hour  afterwards,  on  an 
Kaat  Lake  dummy,  coming  in  the  direction 
of  Birmingham,  without  the  deceased,  and 
alighted  from  the  dummyln  the  city;  that 
the  defendant's  conduct  and  declarations 
show  that  be  bad  a  motive  to  commit  the 
crime;  that  the  defendant's  wlt6  and  other 
daughter,  Emma,  and  Irene  Hawes,  came 
to  their  death  near  the  same  time,  In  sub- 
stantially the  same  manner,  under  circum- 
stances tending  to  show  that  they  were 
murdered  by  the  defendant:  that  the  muiw 
der  of  the  deceased  was  part  of  a  general 
plan  or  scheme  formed  by  the  defendant 
to  rid  himself  uf  these  three  members  of  hts 
family.  This  Is  a  brief  statement  of  the 
theory  of  the  state.  (2)  The  defense 
elalmsion  the  other  band,  that  the  detend- 
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ant  wait  not  at  Fannie  Bryant's  house  on 
Monday  uiffbt,  and  was  not  on  the  High- 
land avenuedummy  wltbthedeceased  that 
night,  but  was  on  the  Satnrday  night  be- 
fore;  that  he  then  came  with  her  to  this 
dl7,from  hla  home. In  order  to  make  some 
pnrchases  preparatory  to  taking  her  to  a 
convent  In  Mobile  on  thenextday ;  tbathe 
returned  home  with  her  thesame  night,  be- 
tween eight  and  nine  o'clock;  thathecame 
back,  to  the  dty  about  nine  o'clock  that 
night,  with  his  UtUe  son  WilUe,  in  order  to 
said  him  to  Atlanta;  that  at  that  time  Mrs. 
Emma  Hawes,and  May  and  Irene,  .were  at 
home;  that  he  retnniM  home  that  night, 
between  one  and  two  o'clock,  and  found 
the  door  of  his  house  open,  and  his  family 
gone;  that  this  was  the  last  time  he  eaw 
any  one  of  these  members  of  his  family 
alive ;  that  he  was  not  on  the  £ast  Lake 
dummy  on  Monday  night,  and  was  never 
at  Eairt  Lake  In  his  life  but  ones,  and  that 
was  three  or  four  months  before  the  death 
of  May:  that  he  has  shown  that  It  would 
have  been  imporalble  for  him  to  have  been 
at  the  Bcene  of  the  crime.— In  other  words, 
that  he  has  proved  an  allbt;  that  his  con- 
duct has  been  entirely  consietent  with  his 
Innocence,  and  he  has  made  no  declara- 
tions or  admissions  tending  In  any  man- 
ner to  criminate  him ;  and  that  the  state 
has  failed  to  show  ^ther  motive  or  oppor- 
tunity to  commit  the  crime.  ** 

Defendant  requested  the  conrt  to  give 
the  following  charges  in  writing,  and  duly 
excepted  to  the  refusal  of  each:  "(1)  When 
each  ol  you  was  examined  as  to  your 
qualifications  as  Jurors,  whether  you  bad 
a  fixed  opinion  against  capital  or  anypoi- 
ttentlaxy  punishment,  or  whether  a  con- 
viction could  behad  on  circumstantial  evU 
dence,thl8  question  theconrtwas  requli-ed 
to  ask  you  by  statutory  provision,  (Code, 
S  4333;)  but  this  qualification  or  oath 
which  you  have  taken,  as  to  your  qualifi- 
cations. In  no  way  restricts  or  Int^eres 
with  your  right  [to  decide]  as  to  the 
amount,  snffldency,  or  degree  al  proof  re- 

3 aired  by  yon,  and  each  of  you,  to  find  the 
efendcmt  guilty  beyond  all  reasonabe 
donbt.  (2)  The  amount,  snfflcleney,  and 
degree  of  proof  on  circumstantial  evidence 
in  this  case  Is  purely  a  question  lor  the 
Jury,  and  is  not  limited  or  restricted  in 
any  wa|r  whatever  by  questions  asked  as 
to  your  qualifications  asjurors.  (3)  If  the 
dtfraidant  knew  tliat  he  was  actually  dl- 
voreed,  or  honestly  thought  that  be  was 
divorced,  at  the  time  <h  his  last  mar* 
riage,  then  the  presumption  of  law  would 
be  that  his  motives  were  Innocent  In  con- 
tractinghls  second  marriage.  (4)  If,  from 
the  evidence  in  this  cane,  you  have  a  rea- 
sonable doubt  whether  the  defendant  was 
actually  divorced  from  his  first  wife,  or 
boneetly  believed  that  he  was  divorced, 
at  ttietime  of  his  second  marriage,  thelaw 
presumes  him  innocent  of  any  wrong  mo- 
tive or  intent  in  contracting  the  second 
marriage.  (6)  As  Jurors,  you  have  the 
right  in  weighing  the  evidence,  and  In  con- 
sidering all  the  questions  arlidng  in  the 
ease,  to  take  Into  consideration  all  the 
facta,  drenmstances,  and  surroundings  of 
the  defendant.  Tou  haveths  right  totake 
Into  ctmslderatlon  the  fact  that  the  de- 
v.7so.no.8— 20 
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ceased  was  the  child  of  the  defendant ;  and> 
the  law  preeumes  that  a  parent  has  an  af- 
fectlon  for  tds  own  oOsprmg,  and  that,  in- 
stead (rf  doing  her  harm,  he  would  rather 
protect  her  from  Injury.  (6)  The  law  en- 
tertainsno  presumptlan against  thecourse 
ol  nature.  On  the  contrary,  it  la  strong 
presumption  of  the  law  that  nature  will- 
take  its  usual  course,  and  that  the  defend' 
ant,  being  the  father  of  the  child  for 
whose  murder  he  is  here  Indicted,  bore  no 
malice  or  lU  will  to  wajrds  the  child,  but,  on 
the  contnuy,  that  be  bore  towards  her 
the  love  which  Is  natural  tor  s  parent  to 
bear  towards  his  offspring,  and  that  in 
danger  he  would  rather  protect  and  take 
care  of  her  than  do  her  harm  (7)  Thelaw 
presumes  that  the  dttfendant  Is  Innocent  of 
tills  crime;  and,  la  addition  to  the  usual 
presumption  of  innocence,  the  law  also 
presumes  that  the  d^mdant  did  not  kill 
or  have  anything  to  do  with  the  killing  or 
injury  of  the  deceased.  If  the  evidence 
shows  that  she  was  his  own  child.  (8) 
The  law  presumes  that  the  defendant  was 
legally  divorced  at  the  time  of  his  second 
marriage,  and  this  presumption  stands  in 
bis  favor  until  the  contrary  is  shown. " 

Code  Ala.  §  2790,  provides  that  the  atat< 
ntes  of  another  state,  purporting  to  be 
printed  by  its  authority,  are  evidence, 
without  further  ivoof.  Sieetion  3754  pro- 
vides, Inter  AlUt,  that  the  conrt  may  state 
theevidenceto  the  Jury  when  It  la  disputed. 
Defendant  was  convicted,  sentenced  to 
death,  and  appeals. 

B.  T.  Taliafbiro  and  J.  J.  Altman,  tor 
appellant.  W.  L.  Martin,  Atty.  Oem.,  and 
Jae.  E,  Bawktna,  for  the  State. 

MoClbllan,  J.  Three  applications  for  a 
change  of  venue  were  made  in  this  case, 
and  denlf^  by  the  court.  The  first  was 
filed  on  January  24,  1889;  the  second,  on 
the  8th  of  February ;  and  the  third,  on  the 
22d  of  April.  The  first  was  overruled  on 
January  2Sth.  The  second  was  passed  un- 
til April  2Sd.  and  on  that  day  it  and  the 
third  application  were  severally  and  sue- 
cessiv^  refused.  Separate  exceptions 
were  reserved  by  the  defendant  to  the  ac- 
tion of  tiie  court  in  each  Instance.  The 
first  application,  with  its  exhibits,  was,  by 
reference  and  adoption,  made  a  part  of 
the  second ;  and  both  the  first  and  second, 
with  the  exhibits  thereto,  respectively, 
were,  in  like  manner,  made  a  part  of  the 
third.  By  agreement  of  counsel  all  the 
affidavits  and  exhibits  which  had  been 
filed  in  support  or  denial  ol  former  appli- 
cations, as  well  as  such  applications  them- 
e^vee,  were  **  taken  and  considered,  with 
the  last  application,  as  a  part  of  the  pro- 
ceedings thereunder. "  The  appellant  now 
severaUy  assigns  as  error  the  overruling 
of  the  first  two  applications,  as  well  as 
the  last,  and  insists  that,  if  the  action  of 
the  court  below  was  erroneous  In  ^ther 
particular,  be  is  entitied  to  a  reversal. 
This  presents  a  new  question,  and  one  not 
wholly  free  from  difficulty.  The  statute 
provides  that  the  application  "must  be 
made  as  early  as  practicable  before  the 
trial,  or  mi^  be  made  alter  conviction  on 
a  newtrlal  being  granted ;  and  the  refusal 
of  such  application  may,  alter  final  Jndg- 
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ment,  be  reviewed  and  revised  on  appeal. 
This  language  clearly  contemplatee  the 
reservation  of  an  exception  whenever  the 
occasion  for  It  arisee,  regardletw  of  the 
time  at  which  the  trial  ia  subsequently 
bad ;  and  doubtless  an  exception  properly 
reserved  at  the  Ume  at  which  a  change  of 
venue  is  refused,  and  made  a  part  of  the 
record  by  a  bill  of  ex<%ptlonB  taken  as  of 
that  term  of  tbe  court,  would  ordinarily 
be  available  on  appeal  from  a  final  Judjer- 
roent  thereafter  rendered.  Such  was  the 
state  of  facts  involved  In  the  case  of  Hua- 
sey  V.  State,  87  Ala.  121,  «  South.  Rep.  420; 
and,  though  no  Isane  was  made  on  the 
point,  the  objection  was  treated  as  being 
WAll  taken,  at  a  term  of  the  court  prior  to 
the  trial.  But  the  subsequent  interposi- 
tion ot  another  or  other  applications,  and 
action  upon  them,  complicate  the  question. 
What,  then,  becomes  of  the  exception  first 
reserved?  Does  It  sUll  Infect  the  record 
In  such  manner  that  whatever  action  may 
be  taicen  on  the  anbseqnent  motions,  and 
however  correct  such  action  may  be  in  It- 
8^,  tbe  final  Judgment  will  be  reversed  if 
this  court  concladee  that,  on  the  facts 
then  presented,  tbe  first  motion  should 
have  been  granted?  Suppose  such  an  ap- 
plication is  supported  by  proof  off  violent, 
all-pervading,  and  bitter  prejudice  in  the 
county  against  the  defendant,  yet  fa  de- 
nied, and  an  exception  is  lodged  in  the 
record,  and,  year*  after  tbe  case  comes  ou 
for  trial,  another  application  Is  made,  the 
proof  Is  conclusive  and  overwhelming  to 
the  effect  that  all  prejudice  and  bias 
against  the  defendant  has  entirely  subsid- 
ed, and.  even,  has  been  replaced  by  general 
sympathy  for  the  defendant,  and  belief  in 
bis  Innocence,  and  this  application  la  de> 
nled,  cukd  the  trial  la  had,  of  the  fairness 
and  Impartiality  of  which  there  Is  no  sort 
of  question,  would  this  court  reverse  a 
Judgment  of  conviction  because  of  the  de- 
nial of  tbe  first  motion,  though  fully  con- 
vinced of  the  propriety  of  the  second  de- 
nial, and  tbe  fairness  and  Impartiality  ol 
the  trial?  Or,  to  further  illustrate,  sup- 
pcwe  theflrat  motion  Is  Improperlyrefused. 
the  exception  duly  taken,  and  Injected  Into 
the  record.  Tbe  nut  day,  or  at  a  later 
hour  of  tbe  same  day,  another  motion  Is 
made  and  granted.  The  trial  is  removed 
to  another  county,  of  defendant's  own 
aeleetion;  and  he  Is  there  tried  and  con- 
victed. Can  that  conviction  be  avoided 
and  annnlled  because  of  the  court's  refusal 
to  grant  the  first  application  ?  We  appre- 
hend not.  The  end  of  the  law  Is  to  secure 
a  fair  and  Impartial  trial.  When  an  ap- 
plication Is  made  for  a  change  of  venue, 
because  such  a  trial  cannot  be  had  in  the 
county  of  indictment,  that  application  is 
improperly  refused,  and  If.  without  subse- 
quent motion  in  that  behalf,  the  d^end- 
ant  at  any  later  time  is  tried  and  convict- 
ed, that  Jndgment  will  be  reversed.  But 
If,  after  such  erroneous  refuttal,  the  defend- 
ant again  applies  for  a  removal  of  his  caae, 
he  thereby  opens  up  the  whole  matter,  In- 
vokes a  trial  de  novo,  and  waives  the  in- 
firmity of  the  record  resulting  from  the 
first  denial.  The  second  hearing  is  In  the 
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nature  of  a  new  trial  of  the  apedfle  Imne ; 
and  tbe  defendant's  assault  upon  the  find- 
ing of  the  court  In  that  issue  must  tall  or 
succeed,  as  error  has  or  has  not  been  com- 
mitted on  that  bearing,  lust  as  error  com- 
mitted on  a  retrial,  and  not  that  infeeUns 
the  former  trial,  Is  alone  available  to  re- 
verse tbe  second  Judgment.  To  hold  oth- 
erwise would  lead  to  Inextricable  conffo- 
sion  and  embarrassment, andreeultnot  in- 
frequentlr  in  defeating  tbe  avowed  pur- 
poses of  thestatute.  This  construction  in- 
volves no  curtailment  of  a  defendant's 
right  to  apply  tor  a  change  of  venue  aa 
often  as  he  may  deem  ad^able,  and  se- 
cures to  him  a  removal  of  bis  ttiaX  in  all 
cases  when  In  the  Judgment  of  tbe  court 
below,  or  thia  court  on  appeal,  he  was  en- 
titled thereto  at  the  time  of  bis  laat  appli- 
cation. Applying  these  views  to  the  pres- 
ent case,  it  follows  that  only  the  action  ol 
the  criminal  court  of  Jefferson,  on  defoid- 
ant's  third  and  last  application,  will  be 
reviewed.  In  dlscbai^ng  this  daty,  we 
shall  confine  ouredves  smctly  to  the  case 
made  before,  and  passed  on  by,  the 
mary  court.  We  enter  upon  tbe  Inqufrr. 
indulging  the  presumption  that  the  pro- 
ceedings of  the  lower  court  are  free  from 
error.  Before  Its  action  will  be  reversed, 
this  court  must  see  affirmatively  that  er- 
ror has  been  committed.  It  ia  not  enough 
that  it  may  not  clearly  appear  the  rulings 
below  was  right,  or  tiiat  we,  acting  as  a 
court  of  original  Jurisdiction,  would  have 
hesitated  to  have  decided  as  the  primary- 
court  has  decided ;  but  w^e  must  see,  and 
see  (dearly,  that  Its  action  was  wrong. 
Edwards  v.  Htate,  49  Ala.  884;  Lewis  v. 
Teal,  82  Ala.  288.2Soutb.  Rep.  80S;  Splvey 
V.  Allman,  82  Ala.  878,  8  South.  Rep.  628; 
£x  parte  Netties,  S8  Ala.  368. 

The  question,  then,  is,  did  tbe  criminal 
court  err  In  overruling  defendant's  third 
application  for  a  change  of  venae?  Tbe 
evidence  In  support  of  that  application 
consisted  of  three  several  affidavits  of  the 
defendant  himself,  to  which,  and  as  a  part 
of  which,  were  exhibited  sundry  excerpts 
from  newspapers  -published  tn  J^erson 
county;  and  a  small  book,  entitled '*The 
Hawes  Horror,"  the  affldairtts  of  E.  T. 
Taliaferro  and  William  Vaugfaan,  defend- 
ant's attorneys;  and  the  affidavits  of  five 
other  citizens  of  the  county.  Bach  and  all 
the  affidavits  of  the  defendant  himself  are 
aa  strong,  perhaps,  as  language  could 
make  them,  to  the  effect  In  general  terms, 
that  he  could  not  have  a  fair  and  Impar- 
tial trial  In  the  county.  Tbey  ^ve  an  ac- 
count of  the  state  of  public  feeling  Im- 
mediately after  discovery  ol  the  crime, 
which  was  characterised  by  open  and  vio- 
lent threats  against  him,  and  which  culmi- 
nated cm  Decembers,  l8S8,in  an  assault  on 
the  Jail  by  a  large  mob,  with  the  avowed 

fturpose  off  putting  him  to  death.  They  al- 
ege  that  this  state  of  public  fedlngwas  en- 
gendered by  newspaper  publlcatitras,  and 
was  kept  alive  and  deepened  and  embit- 
tered, subsequent  to  the  riot  at  the  Jail,  by 
other  newsi)aper  publications,  and  the 
book  referred  to  above ;  all  of  which  were 
largely  circulated  and  read  in  the  county. 
AU  of  these  publications,  he  avere,  were 
either  absolntely  false,  or  so  exaggerated 
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and  distorted  and  demmdatory  ot  him 
that  the  public  mind  was  iDflamed  and  ex- 
cited agalnet  htm,  and  so  continued  to  the 
time  of  the  trial.  He  further  gives  an  ac- 
count of  the  assault  on  the  Jail,  and  its 
bloody  repnlse,  InvolTlnfc  the  death  o1  12 
or  16  dtlsens,  and  the  sertuus  wounding  of 
as  many  more,  and  affirms  that  this  terri- 
ble calamity  Intensified  pablic  sentiment 
ae^alnst  him  In  such  sort  that  It  was  neces- 
sary to  his  protection  from  mob  violence 
to  have  the  jail  guarded  for  nearly  a  week 
thereafter  by  a  large  body  of  state  troops, 
«tc.  Wehave  ^ven  avery  earful  examln- 
atton  to  Uie  several  pnbllcatlonB  exhibit- 
ed to  defeodant's  application.  We  fall  to 
And  In  them  any  dennnclatdon  of  the  de- 
f^dant  calculated  to  arouse  public  resent- 
ment. They  contained  no  undue  assump- 
tion of  his  guilt,  but,  on  thecontrary,  treat 
It  as  an  open  and  disputable  question. 
Nothing  appears  to  have  been  stated  for 
the  purpose  ol  arousing  Indignation,  or 
tending  to  ereatepr^ndlce,  except  In  so  far 
as  the  publication  ot  the  tacts  and  drctnn- 
stancee  of  ttie  murders  as  they  were  devel- 
oped might  have  had  that  effect;  and  In 
stating  the  facts  there  appears  to  have 
been  no  disposition  to  suppress  whatever 
was  favorable  to  defoidant.  The  state- 
ments may  have  been,  more  or  less,  over- 
drawn, and  It  would  have  been  very 
strange  U  th^  had  not  been  so,  in  view  ol 
the  oncaslon  cmd  the  drcumstances  tinder 
whldi  they  were  made.  They  were,  how- 
«ver»  such  publications  only  as  papers  all 
over  the  country  are  accustomed  to  make 
onder  like  surroundings,  and  we  do  not 
doubt  but  the  matter  contained  in  them 
reached  the  public  with  a  very  much  great- 
er approximation  to  the  exact  truth  than 
if  It  had  passed  from  month  to  month,  and 
thus  been  disseminated  among  the  people. 
The  publications,  down  to  and  for  several 
days  after  the  ]all  shooting,  show,  beyond 
all  question,  that  there  was,  during  that 
time,  wide-spread  and  intoise  excitement 
and  prejudice  among  the  people  ot  Bir- 
mingham and  vlclnl^  against  the  deCead- 
ant.  It  Is  Immaterial  now  this  state  ot 
things  was  produced.  Its  existence  alone 
concerns  us.  And  its  existence  at  that 
time  is  not  seriously  controverted  by  the 
state,  though  there  Is  evidence  in  these  ex- 
blbita,  and  in  the  affidavit  offered  by  tbe 
prosecntlon,  tending  to  show  that  the  ex- 
dtement  was  ephemeral  in  Its  nature ;  as, 
for  Intanee,  that  Intoxication  was  not  an 
unimportant  factor  in  tiie  condition  ol 
things  which  predpltated  the  assault  on 
the  Jail,  and  that  by  the  result  of  that  as- 
sault public  feeling  was  diverted  from  the 
defendant,  and  directed  against  tbe  officers 
who  defended  the  Jail  ineuob  manner  that 
it  was  said:  "In  an  Instant  Hawes  and 
hla  murdered  wile  and  children  were  for- 
gotten, and  the  excltemrait  and  Inry  ol 
the  people 'were  directed  against  SherUt 
Smith, "  and  confined  to  acertain  class  **ot 
rash  and  exdtable  men,  who  do  not  con- 
stitute the  juries  of  the  county. " 

Did  this  excitement  and  resentment  con- 
tinue down  to  the  trial?  It  may  be  re- 
marked In  the  outset  that  the  conditions 
for  Its  continuance  were  much  less  favora- 
ble, in  a  large  and  ra|rtdly  Increasing  pop- 
ulation like  that  ot  Birmingham  and  Jef- 


ferson county,  than  they  would  have  been, 
perhaps,  in  any  other  county  ot  tbe  state. 
The  publications  made  subsequent  to  the 
disturbances  on  and  about  December  8, 
1888,  were  not  calculated  to  keep  it  alive, 
but,  on  the  contrary,  their  tendency  was 
to  excite  sympathy  for  Hawea,  and  doubt 
of  his  gulit,  rathffl*  than  prejudice  against 
him,  and  assurance  that  he  was  the  perpe- 
trator of  the  atrodous  crimes.  Neither 
these  publications,  nor  anything  else, 
shows,  or  tend  to  show,  a  renewal  at  any 
time  or  any  disposition  to  renew  mob  vio- 
lence. The  defendant  swears  that  preju- 
dice against  taim  not  only  contiDoed,  but 
grew  more  bltteragainat  him.  Pretermit- 
ting the  infirmity  of  Interest  which  nature 
ally  infects  bis  testimony,  It  Is  manliest 
that  he  was  not  In  a  position  to  know 
much  about  the  state  ot  the  public  mind, 
and  for  this  reason,  of  itself,  what  he  says 
is  entitled  to  very  little  weight,  except  In 
so  f{u-  as  he  Is  corroborated  by  other  testi- 
mony. Mernrs.  Taliaferro  and  Yaughan, 
and  five  other  wltnenMS— saren  In  aU— af- 
firm the  continued  existence  ot  violence 
and  bitter  prejudice  against  the  defendant 
to  such  an  extent  that  he  could  not  possi- 
bly get  a  fair  and  Impartial  trial.  They 
apeak  from  their  knowledge  of  public  sen- 
timent, derived  from  conversations  with 
very  many  citizens  of  the  county.  The  a1>- 
tomeyssay  th^havebeen  unable  to  secure 
more  affidavits,  because  very  many  per- 
sons to  whom  they  have  applied,  while 
stating  that  they  did  not  believe  an  Impar- 
tial trial  could  be  had.yet  refused  to  ma^e 
affidavit  to  that  effect,  lest  the  enmity 
against  Hawes  should  be  vldted  on  them 
also.  Against  tills  showing  of  prejudice, 
ou  April  28,  1889,  tbe  state  filed  tbe  affi- 
davits of  66  cltliens  ol  the  county,  who 
show  they  had  ampleopportunlt^yrto  know 
the  condition  ot  tiie  public  mind  at  that 
time  on  the  subject  under  inquiry.  Among 
them  were  officers  of  the  county,  neceMa- 
rily  much  in  contact  with  the  people,  news- 

eaper  men,  bankers,  physicians,  mechan- 
s,  tanners,  railroad  mm,  contractors, 
mOTefaants,mine  operators,  etc.  They  rep- 
resent all  dasses  and  avocations,  and  come 
from  the  various  sections  of  the  county. 
Thdr  evidence  is  not  of  the  character  held 
of  llttie  consequence  in  the  ease  of  Seams 
V.  State.  84  Ala.  410,  4  South.  Rep.  621. 
They  do  not  give  their  opinion  merely. 
But  they  state  tacts  within  their  knowl- 
edge, as  to  public  sentiment  In  the  county 
of  Jefferson,  and  tbey  give  the  sonrce  ot 
thdr  information.  They  swear  they  have 
be«i  thrown  In  contact,  and  have  con- 
versed about  the  Hawes  cases,  with  very 
many  people.— In  some  instances  "hun- 
dreds, "  in  others  "  many  hundreds. "  In  yet 
others  "thousands," — from  all  parte  of  the 
county.  They  glrethe expreesionsottheae 
people,  showing  their  own  and  the  public 
sentiment  and  feeling  In  regard  to  the  de- 
tmdant.  his  guilt  orinnocence.and  his  tri- 
al. Tbey  state  the  expressions  ot  these 
very  many  people  on  minor  matters  and 
facte  tending  to  show  public  sentiment. 
They  give  the  opinion  of  these  very  many 
people,  based  upon  their  own  knowledge 
of  tbe  public  mind,  as  to  whether  the  case 
can  be  fairly  and  Impartially  tried  In  the 
conn^.  All  these  expressions  and  Indices 
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aito  public  sentiment  are  to  the  ^ect 
that  -whatever  leelhig  at  one  time  existed 
to  prevent  a  fair  and  impartial  trial  bad 
Bubslded,  abated,  and  been  dissipated,  and 
that  there  was  no  sacli  feeling  orpreludlce 
at  the  time  of  the  affldavitB  aa  would  pre- 
vent snch  a  trial;  and  from  thdr  own 
knowledge  of  public  sentiment,  derived 
from  these  sources,  these  affiants  swear 
that  the  excitement  and  prejudice  existing 
nc^nst  the  defendant  soon  after  his  arrest 
have  been  allayed,  that  it  did  not  exist  at 
the  time  of  the  trial,  and  that  defendant 
conld  then  have  a  fair  and  Impartial  trial. 

Here,  then,  was  the  case  npon  which  the 
Jndge  of  the  criminal  court  acted.  The  de- 
fendant showed  excitement  and  prejudice 
against  him  early  In  December,  18S8,  which, 
under  the  mlings  in  Seams'  Case,  supra, 
woold  Uiffl  have  entitled  him  to  a  change 
oS  voiue.  Seven  repntabla  vritncMes  teatt- 
fy,  from  their  knowledge  of  public  senti- 
ment, that  this  excitement  and  prejudice 
continued  to  the  time  of  the  trial,  in  the 
tatter  part  of  April,  1889,  and  then  Infected 
the  proceedings.  Per  contra,  65  reputable 
witnesses,  with  apparently  better  oppor- 
tunities of  knowing  whereof  they  Bpeak* 
teetlCy,  from  thdrknowledgetrfpubllcsan- 
tlment,  that  this  excitement  and  pr^adlce 
did  not  continue  to,  and  did  not  exist  at 
the  time  of,  the  trial ;  that  a  fair  and  Im- 
partial trial  could  be  had,  and  the  result 
of  it  would  be  cheerfully  accepted.  On 
this  showing  the  final  application  was  de- 
nied. The  authorities  support  conclu- 
sion reached  by  the  court  below.  The  In- 
qulry  related  necessarily  to  the  time  of  the 
trial.  State  v.  Greer,  22  W.  Va.  800.  The 
denial  of  motions  for  a  change  of  venue, 
under  the  drcumstanees  shown  here,  and 
on  evidence  similar  to  that  presented  In 
this  record,  has  been  onlversally  sustained 
in  the  coorts  of  last  resort  in  other  states. 
Thus  In  Poe  v.  State,  10  Lea,  678,  It  ap- 
peared that  **  when  the  prisoners  were  flrat 
arrested,  In  February,  1881,  the  people  liv- 
ing in  the  vicinlfcy  of  the  place  where  the 
crime  was  committed  were  Inflamed 
i^fUnst  the  prisoners,  and  mob  violence 
was  threatened.  •  •  •  Nothing  of  the 
kind  occurred,  or  appears  to  have  existed, 
at  the  time  of  the  second  trial.  All  excite- 
ment had  died  out,  a  Jury  was  readily  Im- 
paneled, •  •  •  and  a  verdict  rendered 
in  the  usual  way. "  The  rtfusal  of  a  change 
of  venue  was  field  proper.  So  In  State  v. 
Rhea,  25  Kan.  676,  the  application  was 
supported  by  the  affidavit  of  defendant, 
alleging  prejudice,  and  setting  out  sun- 
dry newspaper  articles  published  In  the 
county, containing  statements  otfacts  sim- 
ilar to  those  dteclosed  on  the  trial,  and 
severely  denoandng  the  defendant;  and 
also  by  the  affidavit  of  one  of  the  party 
which  was  engaged  in  the  search  for  de- 
fendant, to  the  effect  that  public  feeling 
was  very  bitter  and  denunciatory  against 
him.  There  were  21  counter-affidavits,  de- 
nying general  prejndlceagainst  defendant; 
and  the  refusal  of  the  application  was  bus* 
talned.  And  In  the  case  of  Statev. Adams, 
20  Kan.  811,  the  application  was  support- 
ed b7*'11ieaffldavltsotl7persons,aU8now- 
Ing  more  or  less  acquaintance  with  public 
o^lon,  some  alleging  that  they  had  beard 
bequent  threats  agiunst  the  ddeodant, 


and  all  axpressing  an  oj^nion  that  tbera 
wasBoch  a  pnjndloe  against  him  aa  woold 
prevent  a  fair  trial.  In  opposition  there- 
to, the  state  filed  the  affidavits  of  10  per- 
Bons.showlng  fully  as  great, If  notagreat- 
er,  knowledge  of  the  general  talk  and  sen- 
timent of  the  community,  and  expressing 
the  opinion  that  there  was  no  such  preju- 
dice against  him,  and  that  there  was  no 
reason  why  be  could  not  obtain  a  fair  and 
impartial  trial.  Without  noticingln  detail 
all  the  matters  refwred  to  In  theae  afflda- 
Tlts, "  says  Justice  Bbswbb,  **  we  may  say, 
in  general,  that  a  perusal  of  them  Inclinea 
us  decidedly  to  the  opinion  that  the  ruling 
of  the  court  [in  refusing  the  application, 
was  correct, "  and  it  was  so  determined. 
In  Bofaan's  Case  the  application  appears 
to  have  been  rested  on  the  existence  of  a 
"prejudiced,  embittered,  and  potstmed'* 
■tate  ol  the  pDhlic  mind,  which  had  been 
engendered  ny  tiie  killing  of  two  men,  and 
overdrawn  and  Inflammatory  newspaper 
accounts  of  the  crime,  and  evidenced  hj 
the  taxt  that  a  lawless  mob  had  attempted 
the  life  of  the  prisoner,  and  had  attacked 
the  jail  of  the  county  In  thdr  efforts  to 
summarily  punish  him.  The  mpllcaUon 
was  supported  by  the  affldarna  of  the 
prisono',  the  sheritT,  and  the  jailer,  and  ex- 
cerpts from  the  newspapers.  "These  affi- 
davits, "  says  KmoHAN,  C.  J.,  "  made  out 
ek  prima  facte  case  for  removal;  but  the 
state  read  a  great  number  [over  ninety] 
affidavits,  from  dtlienB  of  each  of  the 
townships  of  tibie  county,  abundantly 
showing  that  there  was  no  such  state  of 
feeling  generally  prevtdllngtluronj^oattlie 
county  as  would  prevent  the  uscueed  from 
having  a  fair  and  Impartial  trial  thereto, 
or  would  even  make  it  difficult  to  obtain 
an  Impartial  Jury  for  the  trial. "  And  the 
action  of  the  lower  court,  denying  t^e  mo- 
tion for  a  change  of  venue,  was  affirmed. 
State  T.  Bohan,  16  Kan.  407. 

But  perhaps  the  strongest  caae  in  support 
of  the  action  of  "ttie  criminal  court  of  Jefler- 
Bon,  to  be  found  In  the  books,  Is  that  ol 
People  V.  Qoldenson,  decided  by  the  su- 
preme court  of  California.  The  defendant, 
himself  a  youth,  had  causdessly  and  wan- 
tonly murdered  a  girl  about  14  years  of 
age.  The  showing  made  for  a  dkange  of 
▼enne,  and  the  reasons  of  tAie  court  lorsni^ 
talnlnga  denial  of  themotion,  are  thus  stat- 
ed by  Patbsson,  J. :  "In  support  of  tbekr 
motion  (or  a  change  of  venue,  counsel  for 
defendant  madewhat  appears  to  be  a  very 
strong  showing.  It  appears  from  the  at- 
fldavita  that,  within  a  lew  days  after  the 
homicide  had  occurred,  a  crowd  of  people 
assembled  in  front  of  the  house  of  said  de- 
fendant, and  some  of  them  cried  oat: 
*  dose  him  up ; '  '  Make  the  Jew  close  up 
'Hang  him;'  'Lynch  blm.*  That  a  guurd 
of  police  was  necessary  at  that  time  to 
protect  the  property  of  defendant's  fam- 
ily. That  for  several  days  ddendant'B  rel- 
atives feared  to  leave  their  home.  That 
theshutters  andwindowaof  afflant'sstore 
were  broken  by  some  of  the  excited  people 
gathered  there,  and  that,  on  the  occasion 
of  tiie  attempted,  removal  of  defendant's 
family,  some  of  their  property  had  been  In- 
jured,and  that  for  several  dayBsncceediusr 
November  10, 1886,  many  people  remained 
continaonsly  in  the  Tidnity  m  defendant** 
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home,  uttering  tbreats  ol  -violence  against 
defendant  and  bis  family.  That  the  news- 
papers In  sc^d  city  and  coanty  were  daily 
denonndng  said  defendant,  and  demanding 
bis  Immediate  execution ;  and  tbat,  for 
tbe  reasone  glTen,  It  was  impossible  tor 
defendant  to  recdve  a  fair  and  Impartial 
trial  in  sold  city  and  coanty.  Bira.  Qold- 
enson.  tbe  mother  of  delflndant.  Incorporat- 
ed In  her  affidavit  elippinga  from  the  news- 
papers, describing  a  meeting  wblch  took 
place  at  Metropolitan  Hall  on  November 
12,1886.  Itappears  from  said  articles  tbat 
said  meeting  was  h^d  for  the  pnrpose  ot 
raising  money  for  the  mother  and  grand- 
mother of  the  deceased,  and  to  engage 
counsel  to  assist  In  the  proeeentlon  of  the 
defendant,  bat  that  many  turbulent  acts 
and  threats  of  mob  violence  were  Indulged 
In  by  ni embers  of  said  meeting.  That  on 
the  night  of  said  meeting  the  sheriff  and 
chief  of  police  had  the  Jail,  where  the  de* 
fendant  was  confined,  guarded  by  a  large 
force  ot  men,  well  armed,  and  preoantioas 
had  been  taken  against  any  nnlawful  as- 
saalt  or  attack.  That,  about  H :  80  o'clock 
of  tbe  night  in  question,  several  thousand 
people  assembled  in  front  of  siUd  jail,  and 
many  appeals  were  made  for  immediate 
vlol^ce;  and  that,  finally,  tbe  crowd  was 
driven  away  and  dispersed  by  a  deter- 
mined effort  of  a  large  force  of  police,  but 
not  until  many  blows  had  been  giv«i  and 
Interchasged.  Itfurtber  appears.from  the 
affidavit  first  quoted,  that  an  attempt  to 
remove  their  property  on  November  18th 
was  frustrated  by  the  otter  of  violence; 
that  on  November  16th,  under  the  protec- 
tion of  the  police,  a  removal  was  effected ; 
that  affiant  had  read  highly  inflammatory 
articles  in  the  pai>er8,  calling  for  the 
speedy  trial  and  execution  ot  defendant, 
and  bad  heard  many  bitter  and  hostile 
rapreeslons  of  opinion  bycltilEens  towards 
said  defendant.'  If  this  condition  of  ^alrs 
existed  at  the  time  of  the  trial,  it  must  be 
admitted  tbat  the  city  of  San  Francisco 
was  not  a  proper  community  from  which 
to  attempt  to  select  a  fair  and  Impartial 
laiy  for  the  trial  of  the  defendant.  When 
thepnbUemlndlflwroogbtlntosach  trensy, 
and  tbe  pabllc  press  sostalos  enraged  citl- 
sens,  organised  tor  avenging  crimerin  their 
nnlawfut  attempts  to  overcome  the  duly- 
constitated  officers  of  the  law,  and  only 
the  superlOT  force  of  the  latter  prevents 
mob  execution,  no  man  whose  blood  Is 
thus  demanded  can  hope  to  secure  the 
rights  guarantied  to  him  by  the  conatitu- 
tloD.  It  is  tmpostfble,  under  such  condl- 
tlnns,  to  secure  an  eqaal,  exact,  and  im- 
partial Interpretation  and  execution  of 
the  laws;  which  la  not  only  the  right  of 
every  person,  but  which  Is  essential  to  the 
welfareof  all  and  the  conservation  of  good 
government.  Bat,  while  tbe  ffwts  stated 
in  the  affidavits  on  behalf  (A  the  detrodant 
are  admitted  tobetrnesubstantlally.tbere 
are  two  sufficient  reasous  why  tbe  order 
of  the  court  below  denying  the  motion  for 
change  of  venue  should  not  be  disturbed : 
Fint.  Because  the  principal  occurrences, 
upon  which  affiants  for  defendant  based 
their  belief  that  a  fair  and  Impartial  trial 
could  not  be  had,  transpired  within  a  few 
days  after  the  homicide,  and  the  connter- 
ftffldaTlts  filed  by  the  prosecution  tended 


to  show  that  the  excitement  which  had 
been  aroused  by  the  homicide  had  entirely 
subsided,  and  had  not  prevailed  tor  three 
weeks  prior  to  the  time  ot  the  appllcatioa 
for  a  changeotvenne.  Wecannotsay that, 
under  the  showings  made  by  tbe  respect- 
ive parties,  the  court  abused  Its  discretion 
in  denying  the  motion.  Hnch  appllcaUons 
are  addressed  to  the  sound  discretion  of 
the  court,  and,  where  error  is  assigned, 
a  clear  case  should  be  shown  by  the  rec- 
ord, or  this  court  will  not  interfere. "  Peo- 
ple T.  Qoldenson,  76  Gal.  S28, 19  Pac.  Rep. 
161. 

The  excitement  in  Qoldenson's  Case  ap- 
pefuv  to  have  been  even  greater  than  that 
shown  to  have  «dsted  In  Blrmlnieham  tm 
the  8th  ol  December.  The  newspapers  wen 
inflammatory  and  denunciatory,  wblch 
they  were  not  In  this  case.  Bitter  feeling 
and  prejudice,  are  even  more  clearly  shown 
to  have  existed  immediately  after  the 
crime  in  that  case  than  in  this.  A  much 
shorter  time  elapsed  between  tbe  date  ot 
tbe  crime  and  public  excitement  and  the 
trial  there  than  here.  There  it  was  three 
weeks;  here  it  was  ovor  four  monUiB. 
The  proof  ot  abatement  and  subsidence  Is 
very  mnch  stronger  In  this  case  than  In 
tbat.  All  in  all,  that  was  a  very  much 
stronger  showing  for  a  removal  of  the 
trial  than  is  made  here,  and  hence  pre- 
Buited  a  VW7  much  stronger  case  lor  a  re- 
versal ol  the  action  ol  the  primary  court. 
We  do  not  think  we  would,  on  that  sbow- 
InK.have  reached  the  conclusion  which  the 
California  court  reached,  and  hmce  we  do 
not  adopt  the  language  we  have  quoted. 
But  we  do  adopt  the  principle  acted  on  by 
that  court,  that  the  existence  of  popnlar 
prejudice,  however  bitter  and  violent,  at  a 
^ven  time,  will  not  anttaorlse  a  removal 
of  the  trffU  If  there  has  been  time  for  the 
subsidence  of  It,  and  If  the  affidavits,  by  a 
fair  and  reasonable  preponderance,  show 
that  the  excitement,  blfia,  and  prejudice 
have  subsided  and  been  allayed  in  such 
sort  that  It  Is  fairly  shown  that  a  Jury 
coald  and  would  be  impaneled  In  the 
county,  proceed  with  its  dellberatlotts,  and 
reach  Its  verdict  free  from  the  dnress  of 
public  opinion,  and  undeterred  from  anao> 
quittal  ot  the  defendant  by  the  adverse 
sentiment  ol  tbe  community.  Oulded  by 
this  principle,  and  the  authorities  cited, 
and  looking  alone  to  the  evidence  adduced 
on  the  trial  of  this  issue  before  the  Judge 
of  the  criminal  court  of  Jefferson,  which 
each  member  of  this  court  has  carefully  ex- 
amined, we  are  of  one  mind,  tbat  It  does 
not  appear  that  he  erred  in  overruling  tbe 
apmllcatJon  for  a  change  of  venae. 

We  have  not  been  aided  to  this  concla- 
Bton  by  a  consideration  of  the  tact  tbat  a 
Jury,  presumably  free  from  bias  and  preju- 
dice, was  readily  and  easily  obtained. 
Tbat  matter  was  not  before  tbe  primarj 
court  when  It  acted  on  the  motion,  and 
hence  not  properly  before  us  In  reviewing 
thatactlon.  Moreover,  the  personal  qual- 
Iflcations  of  Jurors  is  not  the  inquiry  In- 
volved in  the  etatnte  which  authorizes  a 
change  of  venue,  so  much  as  whether  there 
is  such  a  general  public  sentiment  against 
the  defendant  as  would  tend  to  Intimidate 
the  honest  ajid  personally  nnblcwed  Ja- 
ror,  and  deter  him, even  witiiont  his  being 
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cODSdous  of  the  Insidious  Influence,  from 
acquitting  the  defendant,  thougrh  he  mlgrfat 
have  a  reaAonable  doubt  of  guilt.  Seams 
T.  State,  84  Ala.  410.4  South.  Rep.  521; 
Posey  y-  State.  73  Ala. 490;  State  v.  Ford, 
87  La.  Ann.  448.  The  court  did  not  err  in 
rdnsinff  to  examine  wltaieoseB  ore  tenaBt 
on  the  Issue  presented  by  the  application 
for  a  change  of  venne.  Taylor  v.  State, 
48  Ala.  ISO. 

It  is  contended  tor  appellant  that  the 
action  of  the  court  In  dlscbai^rlug  the  Ju- 
ror Oordon,  after  arraignment,  plea,  and 
the  completion  of  the  panel,  and  hence  aft- 
w  thed^endant  had  been  put  In  jeopardy, 
was  nnauthoriiEed  and  Illegal,  and  operat- 
ed to  acquit  him.  The  question  aa  to 
when,  and  under  what  circumstances,  a 
Juror  may  bedlschai^ed  before deUverance 
made,  without  affording  the  prisoner  pro- 
tection from  further  prosecntlon  under  the 
common  law  guaranty,  now  embodied  In 
the  federal,  and  most,  if  not  all,  the  state, 
constitutions,  that  "no  person  shall,  for 
the  same  oUeme,  be  twice  put  in  Jeopardy 
of  life  or  limb,**  has  been  much  dlscossed 
by  JurlaconanltA,  and  many  times,  with 
vaiylng  and  Inconsistent  results,  adjudged 
by  the  courts  of  this  country  and  of  Eng- 
land. The  rule  was  thus  announced  by 
Lord  Coke:  "To  speak  it  here,  once  for 
all,  U  any  person  be  Indicted  for  treason, 
or  of  felony  or  larceny,  and  plead  not 
gnll'^,  and  thereupon  a  Jury  ta  returned 
and  sworn,  their  verdict  must  be  heard, 
and  they  cannot  be  discharged. "  Without 
Impugning  the  doctrine  thus  stated,  as  a 
correct  general  role.  It  becomes  apparent, 
at  an  early  day,  tiiat.  In  the  nature  of 
tiitngB,  It  moat  be  subject  to  many  excep- 
tions. Perhaps  tbeflrst  of  these  to  become 
established  was  that  which  allowed  the 
discharge  of  the  Jury,  without  prejudice  to 
fnrthw  prosecution,  when  the  Judge  had 
completed  hie  circuit,  and  the  court  in  the 
last  county  of  his  riding  was  adjourned, 
the  Jury  in  the  meantime  being  carted  aft- 
er him  through  the  circuit.  Afterwards  it 
was  adjudged,  upon  lull  consideration  by 
the  Judges  en  bank,  tliatthe  prisoner's  con- 
sent thereto  would  authorlKe  the  with- 
drawal of  a  Juror,  and  a  continuance  of 
the  prosecution ;  and,  In  the  case  in  which 
this  exception  was  established.  It  was  sug- 
gested that  there  might  be  seyeral  other 
exceptions,  resulting  from  the  impossibil- 
ity of  proceeding  further  with  the  trial. 
And  so,  from  time  to  time,  other  cases  of 
necessity  have  hmn  adjudged  sufficient  to 
authorize  the  discharge  of  a  jury  without 
Terdict,  and  without  the  prisoner's  con- 
sent. Each  time  a  new  exception  to  the 
rule  has  been  admitted,  it  has  been  tbecus- 
tom  of  most  courts  to  say  that  the  addi- 
tional exception  thus  allowed,  with  those 
theretofore  established,  constituted  the 
only  cases  in  which  a  Jury  could  be  dls- 
chai^ed,  and,  in  this  way,  not  a  few  dlctti 
bare  been  lodged  In  the  Reports  which 
would  exclude,  not  only  the  discharge  of  a 
juror  on  account  of  theslckneasof  his  fam- 
ily, but  many  other  exceptions  which  be- 
came afterwards  to  be  well  recognised.  In 
HiiB  country  there  are  twodistinct  lines  of 
authorily  on  the  question.  The  supreme 
courts  of  the  United  States  and  of  several 
of  the  states  bold  that  the  dischaive 


of  the  jury  rents  largely  In  the  nnrevlBa- 
ble  discretion  of  the  trial  court  U.  S.  v. 
PereB,  9  Wheat.  579;  People  v.  Olcott,  2 
Johns.  Gas.  301;  Com.  t.  Purchase,  2  Pick. 
621;  n.  S.  T.  Shoemaker,  2  McLean.  114. 
The  courts  of  last  resort  <tf  other  states, 
and  among  them  Alabama,  bold  that  the 
exercise  of  the  power  to  discharge  a  Jnry 
is  not  a  matter  of  unbridled  discretion  in 
the  primary  court,  but  that  its  action  in 
that  bebalf  is  always  opm  to  review  on 
appeal  or  writ  of  error.  Com.  v.  Cook,  6 
Berg.  &  B.  577;  Mahala  v.  State,  10  Yerg. 
538;  Lee  V.  State,  26  Ark.  261;  State  t. 
£pbraim,2  Dev.  &  B.  162;  Ned.  v.  State,  7 
Port.  (Ala.)  189;  Mixon  v.  State,  66  Ala. 
129;  Cook  V.  State,  60  Ala.  89. 

In  these  jurisdictions  the  discharge  uf  a 
Jury  without  verdict,  and  before  the  close 
of  the  court,  or.  at  least,  before  impossi- 
bility of  an  agreement  has  been  reasona- 
bly demonstrated,  acquits  the  defendant, 
unless  something  has  occurred  after  Jury 
sworn  which,  In  legal  contemplation,  uecee- 
sitates  the  withdrawal  of  the  case.  The 
facts  presenting  such  necessity,  recognised 
by  all  courts  as  authorldng  the  discharge 
of  the  Jury,  are  the  sickness  of  the  Judge, 
(Nugent  V.  State.  4  Stew.  &  P.  72;)  or  Jn- 
ror,  (Fletcher  v.  State,  6  Humph.  249;  Rex 
v.EdwardB,4Taant.809;  Hector  v. State, 
2  Mo.  168;)  or<^  the  prisoner,  (Brown 
State,88  Tex.  482;  State  v.  Wiseman, 68  N. 
C.  208;  Lee  V.  State,  26  Ark.  260;)  of  the  es- 
cape of  a  Juror  from  bis  fellows,  (State  v. 
Hall,  9  N.  J.  Law,  256;  Reg.  v.  Ward,  10 
Cox,  Grim.  Cas.  578;)  or  the  escape  of  the 
prisoner,  (In  re  Battle,  7  Ala.  259;)  and. 
It  would  seem,  the  sadden  Illness  of  the  so- 
licitor, unless  he  have  assistants  or  assncl- 
Rtes  who  can  proceed  with  tbecase,  (0.  S. 
V.  Watson,  8  Ben.  1.) 

In  this  state  the  broad  doctrine  of  necra- 
slty  has  been  thoroughly  established,  and 
it  may  be  considered  as  settled  la  w  that 
whenever,  from  any  cause,  whether  those 
enumerated  above,  or  any  other,  the  court 
is  unable  to  proceed  with  the  trial,  and  the 
jury  with  its  deliberattons,  and  such  cause 
snpervenes  pending  trial,  and  ia  of  a  nat- 
ure not  to  be  foreseen,  and  cannot  be  re- 
moved, the  court  Is  authoriced  to  dis- 
charge the  jury,  and  hold  the  prisoner  for 
further  trial.  In  Nugent's  Case,  where  the 
sickness  of  the  Judge  was  held  to  Justify  the 
discharge  of  the  Juir,  after  reviewing  sev- 
eral of  the  grounds  upon  which  the  dis- 
charge of  the  jury  is  authorised,  l^e  court 
proceeds :  "  But,  whatever  should  be  the 
ground  of  the  dischai^  of  the  jury,  it 
should  be  always  on  tbls  selfsame  principle 
of  necessity.  Otherwise  It  would  seem 
that  the  prisoner  should  not  be  again  put 
upon  his  trial.  •  *  *  The  principle  once 
settled,  of  necescdty  we  will  only  have  to 
Inquire  it  the  exception  is  embraced  by  It ; 
and,  although  the  progeny  may  be  numer- 
ous, it  seems  to  me  that  there  will  never 
be  much  difficulty  in  the  application  of  the 
rule."  "All  the  authorities  admit  that 
when  any  Juror  becomes  mentally  dis- 
abled, by  sickness  or  Intoxication,  It  Is 
proper  to  discharge  the  jury;  and,  wheth- 
erthe  mental  inablUty be  produced  byslck- 
ness.  fatigue,  or  Incurable  prejudice,  the 
application  of  the  principle  must  be  tbs 
same. "  Nugent  v.  State.  4  Stew,  ft  P.  79. 
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Tn  Powell'B  Case  it  la  said :  "  The  general 
rule,  as  laid  down  by  the  highest  authori- 
ties on  the  crlmincU  law,  is  tfaatalury, 
once  sworn  and  charged  In  a  ease  affecting 
life  or  member,  cannot  be  diacbarged  wildi- 
ont  giving  a  verdict.  Among  the  excei>- 
tlons  to  this  rule  Is  this:  That  a  court 
may  discharge  a  jury  In  any  case  ol  press- 
ing necessity,  and  should  do  bo  whenever 
such  a  case  Is  made  to  appear. "  Powell 
V.  State,  19  Ala.  580.  **The  sudden  Illness 
ol  a  juror,  or  of  the  prisoner,  so  that  the 
tital  cannot  proceed,  are  ascertained  cases 
ol  necessity,  and  serveas  examples  to  show 
what  the  law  means  by  a  case  of  necee- 
Bity. "   McCauley  v.  State,  26  Ala.  185. 

Id  Ned's  Case,  supra,  the  following  prop- 
ositlons  were  laid  down,  as  being  fully 
sustained  by  the  authorities:  **(1)  That 
courts  have  not,  in  capital  cases,  a  discre- 
tionary authority  to  discharge  a  Jury  after 
evidence  ffiven.  (2)  That  a  Jury  to  ipso 
fkcto  discharged  by  the  terralnalion  of  the 
authority  of  the  court  to  which  It  Is  at- 
tached. (3)  That  a  court  does  possess  the 
power  to  dischai^  a  Jury  In  any  case  of 
pressing  necessity,  and  should  exercise  it 
wheneversuchcase  Is  made  to  appear.  (4) 
That  sudden  illness  of  a  Juror  or  of  the 
prisoner,  so  that  the  trial  cajinot  proceed, 
are  ascertained  cases  of  necessity,  and  that 
many  others  exist,  which  can  only  be  de- 
fined when  particular  cases  arise, "etc. 
And;  as  further  defining  the  necessity 
which  will  authorize  the  discharge  of  the 
Jury,  Mr.  Justice  Goi-dthwaite  continues: 
"The  law  declares  that  every  one  shall  be 
entitled  to  the  benefit  of  a  trial  by  Jury, 
and,  fls  long  as  they  continue  in  health  and 
capable  of  reasoning  on  his  case,  he  is  en- 
titled to  the  exerdae  of  those  powers. 
Whenever  from  exhaustion,  or  any  other 
cause,  a  Juror  becomes  unable  to  exercise 
these  functions,  and  the  fact  is  shown  to 
the  court  to  be  such  as  must  continue, 
then  a  case  ol  necessity  has  occurred,  and 
the  Jury  ought  to  be  discharged. "  Ned  v. 
State.  7  Port.  (Ala.)  218. 

In  the  case  at  bar  the  necessity  for  dls- 
cbarsiaK  the  Juror  Gordon  resulted  from 
the  sickness  of  his  wife  in  such  sort  that 
her  life,  as  the  record  shows,  depended,  in 
the  opinion  of  the  attending  physician,  on 
the  personal  attention  of  her  husband; 
and,  as  the  record  further  recites,  the  crit- 
ical Illness  of  the  wile,  and  the  necessity  ol 
her  husband's  presence  to  save  ber  life.  In- 
capacitated the  Jnror  for  the  performanee 
ol  his  duties  as  sach.  We  can  easily  con- 
ceive how  this  state  of  things  might,  and 
naturally  would,  have  rendered  this  Juror 
incapable  ol  that  calm  and  deliberate  con- 
sideration and  reasoning  which  is  of  the 
essence  of  the  office  of  Juror.and  forthe  ab- 
sence ut  which, in  any  member  of  the  panel, 
the  Jury  should  be  dischatiged.  As  was 
said  In  Parsons'  Case:  "It  certainly  re- 
qoires  no  argument  to  show  that,  if  the 
wife  or  child  of  a  Juror  is  at  the  point  of 
death,  he  would  not  be  in  a  state  of  mind 
to  discharge  the  duties  which  devolved  up- 
on him  with  that  degree  of  patience,  calm- 
ness, and  deliberation  which  was  due  in 
the  inTestlgatlott  of  eases  of  this  magni- 
tude and  Importance;  and  it  would  un- 
questionably oe  the  dntyol  the  court  to 
discharge  a  Juror,  under   such  circum- 


stances."  Parsons  v.  State,  22  Ala.  68. 
It  Is  true  that  the  point  thns  discussed 
was  not  directly  at  Issue  in  the  Parsons* 
Case,  and  hence  Uie  langaage  we  have 
quoted  is  obiter  dkstam.  But  it  is  In  line 
with  all  previous  adjudications  in  this 
state  defining  the  necessity  which  will  au- 
thoriie  the  discharge  of  a  Jury,  and  Is  but 
the  hwalding  ol  another  "  of  the  progeny 
of  the  principle  ofnecessity,  "as  expounded 
in  the  earUw  case  ol  Nngant  y.  State,  su> 
pra. 

But  we  need  not  rest  onrapprovai  ol  the 
primary  court's  action  alone  on  the  cases 
and  considerations  above  adverted  to. 
There  Is  no  case  to  be  found  in  the  books 
which.  In  dJcta  or  otherwise,  expressly  neg- 
atives the  correctness  of  such  action,  un- 
der the  drcnmstancee  shown  by  this  rec- 
ord. In  one  case,  and  one  only,  so  far  as 
exhanstlTe  investigation  by  the  court  and 
connsel  dlsciosea,  this  precise  question  was 
fairly  prcaonted,  and  upon  Its  decision 
hung  the  life  of  the  prisoner.  In  that  case 
it  was  bf^  that  the  serious  sickness  of  the 
wife  of  a  Juror — an  Illness  not  shown  to 
have  been  so  critical  as  In  the  present  case 
—presented  a  necessity  for  the  discharge  of 
the  jur.v,  wlthoutprefudice  to  turtherpros- 
ecudon.  Com.  v.  Felts,  9  Leigh,  613.  And 
a  strictly  analogous  ease  ww  decided  by 
the  West  Ylrginla  court,  whwe  It  was  held 
a  neoesslty  to  discharge  a  Juror  was  pro- 
duced by  the  death  of  his  son,  and  the  ef- 
fect on  his  mind  of  Information  of  his  be- 
reavement. State  T.  Davis,  81  W.  Va.  880, 
7  S.  E.  Bep.  24. 

The  case  In  hand  is  strengthened  by  the 
fact  that  our  statute  authorizes  the  court 
to  discharge  a  Jnror  on  aocovnt  of  his  Ill- 
ness, or  for  any  othm  cause  which  tn  the 
opinion  of  the  court,  renders  It  necessary. 
Code,  94463.  And,  while  the  neces^ty  m  ust 
be  ol  the  class  defined  by  the  adjudged 
cases  to  which  reference  has  been  htid,  sud- 
den, unforeseen  by  the  court,  irremovable, 
and  Incapacitating  ajuror  or  thejory.or  the 
Judge,  or  prisoner,  or,  under  some  circum- 
stances, the  prosecuting  officer,  Irom  prop- 
erly and  efficiently  dischargingthdr  duties, 
or  attending  to  the  trial,  yet  the  statute 
.is,  at  last,  a  legislative  expression  to  the 
effect  that  the  Instances  of  such  necessity 
are  much  more  numerous  than  were  for- 
merly suppose<l  by  some  courts.  Bnact- 
ments  of  this  character  have  been  h^d  to 
authorise  thedischarge  ol  a  Jurynnder  dr* 
cumstances  which  would  not  have  Justified 
that  action  at  the  common  law,  (Crook- 
ham  V.  State,  5  W.  Va.  510;)  but,  we  ap- 
prehend, to  accord  them  this  effect  would 
be  to  encroach  upon  the  constitutional 
protection  against  putting  a  defendant 
twice  in  Jeopardy  for  the  same  offense. 

The  motion  ol  the  defendant  to  quash 
the  Indictment,  on  the  ground  that  tlie 
grand  Jnry  which  returned  it  was  sum- 
moned for  one  week  only,  and  the  indict- 
ment was  nut  returned  until  after  the 
lapse  of  that  time,  was  properly  overruled. 
The  record  does  not  support  the  averment 
of  fact  upon  which  reliance  was  bad.  On 
the  contrary.  It  affirmatively  appears  that 
the  grand  Jurors  were  drawn  and  Hum- 
nioned  "forthe  term,"  as  the  lawrequires. 
The  words, "  to  eerve  as  grand  Juron  lor 
the  week, "  are  Inconsistent  with  and  con- 
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tradlctory  of  the  terms  of  the  writ  required 
by  law  to  t>e  ieBued.and  which  was  Issued, 
In  thlscase,  and  they  were  properly  treated 
by  the  conrt  btiow  as  aurpliuage. 

The  conrt  did  not  err  In  ovemiling  de- 
fendant's motion  to  qaash  the  venire.  In 
so  far  as  that  motion  was  predicated  on 
the  fact  that  the  Jurors  for  the  trial  of  this 
case  had  been  drawn  and  summoned  under 
and  in  compliance  with  a  statute  passed 
after  the  commlBSlou  of  the  offense,  its  de- 
nial Is  fully  supported  by  the  authorities, 
liore  T.  State.  4  Ala.  173;  South  t.  State, 
86Ala.617,6South.Bep.  &2.  and  caeeadted. 
The  other  fcrounds  of  the  motion  are  rest- 
ed on  the  mere  fact  that  the  clerk  had  not 
written  up  the  minutes  of  the  primary 
court,  and  hence  there  was,  strictly  speak- 
ing, no  record  of  the  order  tor  the  special 
venire.  The  transcript  before  ns  demon- 
strates that  the  order,  in  due  form,  was 
made,  and  that  a  copy  of  it  was  r^pularly 
aerred  on  the  defendant,  as  also  a  list  of 
the  jurors  summoned  under  it  for  hts  trial. 
The  prisoner  thus  had  every  right  which 
the  law  secures  to  him  In  this  connection, 
and  be  was  not,  and  could  not  hare  been, 
prejudiced  by  the  temporary  delay— not  at 
all  unusual  In  practice — of  theclerk  In  trans- 
cribing tbe  order  of  the  Judge  Into  the  rec- 
ord of  the  court. 

It  is  the  duty  of  the  court  to  ascertain 
whether  Jurors,  examined  on  their  voir  dire 
have  the  statutory  quallflcatlons ;  and, 
among  other  things,  he  should  Inquire  of 
them  whether  they  have,  at  the  time  of 
their  examination,  a  fixed  opinion,  as  to 
the  gnilt  or  innocence  of  the  defendant, 
which  would  bias  their  verdict.  It  is  man- 
ifestly Immuterlal  whether  they  at  any 
time,  or  for  any  length  of  time  In  the  past, 
have  had  such  opinion.  We  understand 
from  the  record  that  this  duty  was  fully 
performed  with  referencetothe  Juror  Penn ; 
and  he  was  declared  to  be  a  competent 
Juror.  Defendant's  attorney  th«D  requested 
the  court  to  propound  to  him  the  farther 
inquizy  whether  be  bad  not  before  that 
time  bad  a  disqualifying  opinion  on  the 
question  of  guilt  vel  noa.  We  are  unable 
to  see  what  bearing,  or  any  relevancy, 
the  answer  to  this  question  could  have, 
had  on  the  issue  which  the  court  was  called 
onto  determine.  He  was  equally  a  com- 
petent juror,  whether  he  answered  yea  or 
nay.  The  only  ^d  to  be  subserved  by  in- 
quiry on  this  point  was  to  advise  the  de- 
fendant as  to  the  expediency  of  peremptor- 
cliallenging  the  juror.  Certainly  there 
is  no  duty  resting  on  the  court  to  go  into 
an  Inquisition,  the  sole  purpose  of  which 
ia  to  aid  the  defendant  todetarmlne  wheth- 
er he  win  challenge  a  Juror  peremptorily. 
But, even  if  it  be  conceded  that  an  affirma- 
tive response  to  the  question  would  have 
antborised  a  challenge  tor  cause,  the  ac- 
tion of  the  court  must  still  be  held  free 
from  error.  To  require  the  court  to  enter 
upon  such  an  InveBtigation  would  be  even 
more  objectionable,  because  involving  a 
greater  expenditure  of  time,  than  the  prac- 
tice condemned  in  Bales'  Case,  of  allowing 
such  examination  directly  by  defendant's 
attorney.  There  it  ia  said:  ''Weknowol 
no  authorlty.and  we  percdveno  reason,  for 
any  sncb  speculative,  Inquisitorial  practice, 
consamlng  needlessly  the  time  of  the  court. 


and  offensive  to  the  persons  subjected  to 
it.  The  rule  is  ancient  that  neither  party 
has  a  rlgbtto  interrogate  a  Juror  before  ha 
is  challenged."  Bales  t.  State.  63  Ala. 
88.  See,  also.  State  v.  Brooks,  82  Mo.  642, 
5S.  W.  Bep.  257,  830;  Penn  v.  State,  62 
Miss.  450. 

The  theory  of  the  prosecution  in  this 
case,  as  developed  on  the  trial,  was  that 
the  defendant  conceived  that  the  lives  at 
Emma  Hawes,  his  wife,  and  of  their  chil- 
dren. May  and  Irene,  stood  between  him 
and  the  consammatioD  ol  a  second  mar- 
riage, and  hence  that  the  motive  which 
prompted  the  murder  of  each  ot  them  was 
the  same.  There  was  evidence  tendinar 
strongly  to  support  t^Is  theory,  and  to 
show  that  the  death  ot  each  one  of  the 
victims  was  but  a  part  ot  a  system  la 
which  the  lives  of  all  were  involved,  and  ta 
the  working  out  of  which,  to  the  accom- 
pllsfament  of  defendant's  aiterior  purpose, 
the  life  of  each  was.  in  snbstantlally  the 
same  manner,  ruthlessly  sacrificed.  Under 
these  circumstances,  all  evidence  going  in 
any  way  to  connect  the  defendant  with 
the  murder  of  his  wife,  or  ot  his  daughter 
Irene,  was  relevant  to  the  Issues  Involved 
on  his  trial  for  the  murder  of  May,  and 
was  properly  admitted.  Lawson  v.  State, 
20  Ala.  65;  Alsabrooks  v.  State.  62  Ala. 
25;  Gassenhdmer  v.  State,  Id.  318;  Cross 
V.  State,  78  Ala.  430;  Ingram  v.  State,  89 
Ala.  217;  McDonald  v.  State,  83  Ala.  46.  3 
South.  Bep.  805  ;  2Blsh.Crlm.  Proc.  §§189, 
235,  261,  327;  Com.  v.  Boblnson,  146  Mass. 
571, 16  N.  E.  Bep.  452,  and  cases  cited. 

The  witness  Oann,  being  called  to  prova 
a  conversation  he  bad  with  the  defoidant 
at  the  time  of  hla  arrest,  testified  that  he 
was  then  acting  aaareporter  forthe  £v^- 
lug  Chronicle;  that  he  made  notes  of  the 
conversa  tion,  and  from  them  wrote  out 
an  account  ot  what  was  said  for  the  pa- 
per ;  and  that  this  account  was  published 
la  the  paper,  after  being  cut  down,  and 
some  parts  ol  It  omitted.  It  was  shown 
that  the  notes  from  which  the  article  was 
written  bad  been  destroyed.  Upon  this 
showing,  the  witness  was  allowed  to  re- 
fer to  and  read  the  article  as  published,  to 
refresh  his  memory  in  regard  to  what  was 
said  by  the  defendant  at  the  time  in  ques- 
tion. To  this  there  was  an  exception. 
We  do  not  thhik  it  is  tenable.  The  ar- 
ticle as  published  was  written  by  the  wit- 
ness. Itcontalned,  the  witness  swears,  the 
substance  of  what  the  defeudant  said. 
The  question  presented  by  the  exception 
comes  within  the  principle  adjudged  In  the 
care  ot  Home  v.  Mackenzie,  6  Clark  &  F. 
628,  where  a  surveyorwas  permitted  to  re- 
fresh his  recollection  by  reference  to  a  print- 
ed copy  of  his  report,  which  bad  been  made 
up  from  hia  original  notes,  ot  which  It 
was,  in  substance,  though  not  in  woida,  a 
transcript ;  and  In  the  case  of  Topham  t. 
McGregor,  1  Car.  &  K.  820,  In  which  the 
writer  of  an  article  In  a  newspaper  was  let 
in  to  swear  to  the  facts  stated  in  the  ar- 
ticle, though  he  had  no  Independent  recol- 
lection of  them,  but  swore  that  all  tbo 
statements  made  in  a  series  of  articles, 
of  which  this  was  a  part,  were  true.  The 
same  principle  is  negatively  asserted  in 
New  York,  where  the  court  held  that  the 
memory  of  a  wltnessconld  not  beretreshed 
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by  reference  to  an  article  wblcb  "did.  not 
pnri>ort  to  be,  and  was  not  In  tnitb,  a 
fltatementofa  conTenatlon  with  ordec- 
laratiouB  made  by  tbe  plaintiff,"  and 
wtalcb  was  therefore  not  competent  for 
the  purpose  In  view.  Downs  v.  Railroad 
Co.,47  N.  y.87;  1  Wbart.ET.§  523  ;  3Tayl. 
Bt.  1196  et  aeq. ;  Ackien  t.  Hickman,  <18 
Ala.4M. 

It  Is  a  fb<nrongbly  well-settled  and  famfl- 
lar  principle  that  commanlcatlonB  between 
•client  and  attorney,  or  from  any  person 
to  an  attorney,  with  a  view  to  establish- 
ing the  relation  ol  client  and  attorney  ae 
to  a  partlcalar  matter,  and  BecDrlnj;  pru- 
feralonal  advice  or  other  aid  in  respect 
thmto,  are  priTileffed,  and  cannot  be  pot 
In  evidence,  nnless  the  priTll(«e  be  waived 
bythe  client.  It  Is  equally  w^l  established 
law  that  an  into'preter,  Intermediary, 
Agtmtf  or  clerk  ul  an  attorney,  thronffh 
whom  communications  between  attorney 
and  client  are  made,  stands  upon  the  same 
footinfi:  as  his  principal,  and  will  not  be  al- 
lowed to  dtvalge  any  fact  coming  to  his 
knowledge  as  the  conduit  of  Information 
between  them.  But  the  mle  extends  no 
fartherthan  this.  Tbereasonsnponwhlcb 
tt  rests,  the  salutary  ob}ect8,  sought  to  be 
obtained  by  its  olMervance,  do  nut  require 
that  It  shoald  embrace  communications 
made  to  an  attorn^  otherwise  than  In 
secnrlng  or  directing  bis  professional  serv- 
ices, or  eommonlcatlons  made  to  the 
agent  or  clerk  of  an  attorney  otherwise 
than  [or  transmission  to  the  attorney,  or, 
at  least,  in  and  about  and  in  furtheraQce 
-of  the  discharge  of  the  duties  Incident  to 
the  confidential  relation.  The  privilege. 
Id  other  words.  Is  confined  to  communica- 
tions between  tbe  attorney  and  his  client ; 
and  eztoids  to  the  necessary  organs  by 
which  sach  commnnlcatlDnB  are  made,  but 
DOfurther.  ITayl.  Ev.7»1,792;  IGreenl.Ev. 
i5  239,  340 ;  Whai-t.  Ev.  §§  581.  582 ;  Taylor 
v.  Forster,  2  Car.  &  P.  195;  Moss  v.  Bran- 
der,  1  Phmim.Ecc.2B4;  Stoddy  v.  Sanders, 
2  Dowl.  &  B.  S47;  Cotton  v.  State,  87  Ala. 
76,  6  South.  Bep.  S96. 

The  privilege  does  not  include  commanl* 
cations  made  by  one  person  to  another, 
under  tbe  erroneous  supposition  that  tbe 
other  Is  an  attorn^,  (Foantainv.  Tonng, 
6  Esp.  118;)and  hence  not  where  they  were 
made  to  a  law  student  In  the  office  of  cun 
attorney,  although  be  represented  himself, 
■fmd  was  believed,  to  be  the  attorney, 
(Barnes  v.  Harris,  7  Cneh.  576.)  And.  on 
the  other  hand,  tbe  rule  of  exclusion  man- 
ifestly would  notapplytocommunlcations 
made  by  a  person  to  an  attorney  In  Igno- 
rance of  bis  professional  character,  and 
hence  necessarily  without  any  purpose  of 
securing  his  professional  aid.  And  tt  is 
equally  clear  that  communications  made 
to  a  person  who  was  In  fact  tbe  agent  or 
clerk  of  an  attorney,  but  of  which  fact  the 
other  was  not  ailvlsed,  could  not  have 
been  confldentlaUy  Imparted,  or  made 
with  a  view  to  thcar  being  repeated  to  an 
attorney,  and  are  not  privileged.  The 
facts  last  hypotheelced  are  precisely  those 
Involved  in  the  admission  of  thetcBtlmony 
of  the  witness  Qlover,  to  which  an  excep- 
tion was  reserved.  Olover  was  tbe  confi- 
dential lawclnkof  Hewitt,  Walker  ft  Por- 


ter, attorneys.  Defendant  came  to  the  of- 
fice  of  that  firm,  and,  finding  tbe  witness 
there,  asked  whether  be  was  a  lawyer. 
The  witness  replied  in  the  negative.  Then 
without  further  Inquiry,  or  any  knowledge 
respecting  witness'  relations  to  the  attor^ 
neys,  and  without  evincing  any  desire  ox 
purpose  to  have  witness  communicate  to 
-them  what  he  was  about  to  say,  he  made 
tiie  statements  deposed  to  by  tbe  witness. 
Very  clearly  these  statement  werenot  privi- 
leged commnnlcat1ons,andtberewasnoer^ 
ror  In  admitting  them  in  evldmee.  Weeks, 
Attys.  S9  148,  lU. 

The  transcript  of  tbe  record  of  tbe  de- 
fendant's marriage  In  the  state  ol  Missis- 
stppl  was  not  certified  as  required  by  tbe 
act  of  congress  for  the  authentication  of 
the  records  of  one  state  in  the  court  of  an- 
other. The  actof  congress,  however,  is  not 
exclusive  of  any  other  method  uf  authenti- 
cation of  public  office  books  which  the 
courts  may  deem  it  proi>er  to  admit,  or 
the  states  see  fit  to  adopt.  1  Greenl.  Ev.  8 
489;  Packard  v.  Hill.  2  Wend.  411;  Lo- 
throp  V.  Blake,  8  Pa.  St.  488;  Hwnpstead 
V.  Beed,  6  Conn.  480.  And  tbe  Inquiry  Is 
whether  Alabama  has  adopted  a  different 
mode  of  certification  In  respect  to  the  rec- 
ord In  question.  Section  2780  of  the  Code 
provides :  "  Bolsters  of  marriages,  births, 
and  deaths,  kept  in  pursuance  ol  law,  or 
any  rule  of  a  church  or  religious  society, 
may  be  certified  by  the  custodian  thereof; 
and,  when  so  certified,  are  presumptive  ev- 
idence  of  the  facts  ther^n  stated,  as  well 
as  of  the  law  or  rule  In  pursuance  of  which 
such  registry  was  made,  andol  the  author 
Ity  to  certify  the  same. " 

It  is  insisted,  however,  that  tUs  statute 
has  no  application  to  registers  of  mar- 
riages, etc. ,  made  and  kept  out  of  thestate. 
We  are  unable  to  admit  this  contmtloB. 
The  provision  is  found  In  the  chapter  of 
the  present  Code  devoted  to  "  Evidence,  ** 
and  is  a  part  of  an  article  thereof  which 
nndertakes  to  give  the  "General  Bules  of 
Evidence. "  In  that  article  are  several  sec- 
tions declaring  entries  in  certain  books  to 
be  compet^t  evld^ce,  and,  though  they 
contain  no  express  declaration  as  to 
whether  sueh  books  kept  beyond  tlie  state 
would  be  admissible,  yet  it  is  clear  that 
books  of  the  class  mentioned  would  be 
competent,  wherever  they  were  kept  or 
the  entries  made.  Such,  for  instance,  are 
the  books  of  pl^sldans,  provided  for  by 
section  2777,  and  entries  and  memoranda 
made  by  a  deceased  representative,  guard- 
ian, or  trustee,  as  provided  for  by  section 
ZTTS.  It  can  scarcely  be  doubted  that  the 
competency  of  such  books  is  unaffected  by 
state  lines.  Again,  there  are  several  other 
sections  embraced  In  this  article  which 
provide  that  certain  certificates,  books, 
etc.mctde  or  kept  In  this  state,  shall  be  rfr 
celved  In  evidence.  This  limitation  la  very 

goraoaslve  to  show  that  tbe  law-makers 
ad  in  mind  throughout  the  article  thedls- 
tlnctlon  between  books,  records,  and  cer- 
tificates within  the  state  and  those  with- 
out, and  that,  whenever  tt  was  the  legis- 
lative purpose  to  confine  the  operation  of 
the  law  to  the  boundaries  of  the  state, 
that  purpose  was  expressed.  But,  aside 
from  UMse  ccmslderatlons,  section  2780,  we 
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think,  clearly  indtcatee  ou  Ita  tace  that  it 
was  not  to  be  confined  to  the  state.  All 
of  ita  terms  are  general,  and  ita  laat  dauae 
iB  wholly  Incunmatent  with  the  constmc- 
tton  contended  for  by  appellant.  That 
clause  maJcea  the  certificate  ot  the  cuatodi- 
an  of  the  record  authenticated,  "preeump- 
tlve  evidence  ot  the  facte  therein  atated,  as 
vrell  as  of  the  law  or  rule  In  pursuance  of 
which  the"  record  Is  kept,  and  of  the  au- 
thority to  certify  the  aame.  With  respect 
to  such  record  kept  in  pursuance  of  law. 
the  provfstonqooted  could  have  no  field  of 
operation,  were  we  to  confine  the  act  to 
registers  kept  within  the  state.  Theconrts 
are  held  to  know  the  laws  of  this  state, 
whtch  provide  for  recorda  ot  marriages, 
etc.,  and  they  could  not  look  elsewhere 
than  in  the  statute  books  for  evidence  of 
what  these  laws  contain.  In  like  manner 
our  courts  Judicially  knowthecnstodlanol 
the  records  of  marriages  made  in  pursu- 
ance ol  laws  of  the  state,  and  tliat  be  is  au- 
thorised to  certify  traDscrlpts  thereof.  But 
the  laws  ot  other  states  must  be  proved, 
and  we  cannot  give  effect  to  the  plain 
terms  of  the  section  under  conalderatlon 
without  holding  that  it  was  intended  to 
provide  one  mode  for  the  proof  of  laws  of 
other  states,  under  which  marriage  regifl- 
tere  are  kept,  and  for  proof  of  the  authori- 
ty of  the  cnstodtan  thereof  to  cntify  cop- 
ies of  the  same,  and  therefore  that  all  the 
provisions  of  that  section  apply  as  well  to 
records  made  and  kept  beyond,  as  to  those 
kept  within,  the  state.  Cartaart  t.  Clark's 
Adm'r,  81  Ala.  39(1. 

The  Code  of  Mississippi  was  properly  ad- 
mltted  in  evidence  to  show  what  officer  in 
that  state  is  thecustodian  of  its  records  of 
marriages.  -Glanton  v.  Barnes,  50  Ala. 
260 ;  Code,  $  2790.  The  evidence  of  the  wit- 
ness Glover,  on  cross-examination,  as  to 
l^e  character  ot  defendant, — that  he  "had 
heard  forthe  last  few  years  that  defendant 
had  frequent  difficnltles  with  and  struck 
his  wife,"— was  properly  admitted,  under 
the  rule  laid  down  in  the  case  of  Moulton 
V.  State,  6  South.  Rep.  768,  (at  present 
term.) 

The  definitions  of  "  murder  "  and  **  man- 
slaughter," given  by  the  court  in  its  gen- 
eral charge,  are  In  accordance  with  the 
doctrines  elaborately  discussed  and  adop- 
ted by  this  court  In  cases  of  Judgev.  Htate, 
68  Ala.  406,  and  MttcheU  t.  State,  60  Ala. 
26,  and  reaffirmed  in  the  cases  of  I>eArman 
V.  State,  71  Ala.  358;  Lang  v.  State,  84 
Ala.  1,  4  South.  Bep.  193;  Cleveland  v. 
State,  86  Ala.  1,  6  South.  Rep.  426;  aod 
many  others. 

The  objections  to  that  part  of  the  gen- 
eral charge  which  undertook  to  state  the 
theories  which  the  evidence  for  the  prose- 
cution and  defense,  respectively,  tended  to 
establish,  is  untenable.  The  tendencies  of 
the  evidence  on  either  hand  appear  to  be 
very  accurately  set  forth  by  the  presiding 
]udge,and  hla  right  to  thus  bringthe  facts 
at  issue  to  the  attention  of  the  jury  Is  un- 
doubted. Code,  §  2754;  Tldwell  v.  State, 
70  Ala.  44:  1  Bish.  Crim.  Proc.  §  979. 

Of  the  charges  requested  by  the  defend- 
ant, and  roused,  the  first  and  second 
were  to  the  effect  that  Urn  statements  of 
Jurors,  when  examined  on  thdr  voir  din. 
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that  they  had  no  fixed  opinion  against 
capital  or  penitentiary  punishment,  and 
that  they  believed  conviction  could  be  hcbd 
on  circnmstantlal  evidence.  In  no  way  in- 
terfered with  or  restricted  their  right  to 
determine  the  amount,  sufficiency,  or  de- 
gree of  proof  necessary  to  a  conviction, 
tended  directly  to  mislead  the  Jurylntothe 
belief  that  they  would  be  authorized  to  ac- 
quit the  defendant  on  the  ground  that 
proof  of  his  guilt  rested  solely  on  evidence 
of  circumstances,  notwithstanding  su<^ 
evidence  convinoed  them  beiyond  a  zea- 
sonable  doubt. 

Charges  numbered  8, 4,  and  8,  to  the  ^- 
fect,  that  if  the  defendant  at  the  time  of 
his  second  marriage  had  been,  or  honestly 
believed  be  had  been,  divorced  from  his 
first  wife,  the  law  Imputes  innocent  mo- 
tives to  him  in  contracting  the  last  mar- 
riage, were  properly  refused.  He  was  not 
bring  tried  lor  entering  Into  the  marriage 
relatioD  a  second  time.  The  motlTea 
which  actuated  him  in  that  behalf  are  be- 
ond  any  issue  involved,  or  which  could 
avebeen  ralsed.ln  this  case.  The  utmost 
purity  of  purpose  In  that  consummation 
may  be  conceded  to  him,  and  no  light  be 
thereby  thrown  upon  the  question  of  his 
guilt  or  innocence.  His  right  to  marry 
again  was  precisely  the  same,  In  legal  eon- 
templatdon,  whether  be  bad  been  divorced 
from  Emma  Hawes  or  had  slidn  her;  and 
his  reasons  for  deslrng  to  remarry  may 
have  been,  and  doubtless  were,  the  same, 
however  he  put  htmsell  in  a  position  to 
exercise  the  right. 

The  law  presumes  Innocence  ot  crime  in 
all  cases  until  the  contrary  is  shown. 
But  we  know  of  no  principle  upon  which 
to  this  general  presumptiou  ot  innocence* 
other  presumptions,  depending  on  the  r^ 
latlona  which  the  alleged  criminal  bore  to 
the  victims  ot  the  crime,  could  be  added. 
If  a  man,  in  addition  to  the  general  pre- 
sumption, Is  entitled  to  further  protect 
himself  from  punishment  by  a  presumption 
of  affection  for  his  daughter,  we  see  no 
reason  why  the  principle  may  not  be  ex- 
tended to  other  relatives  Indeflnltdy,  and 
to  his  friends,  and  even  to  mankind  at 
large,  opon  evidence  of  his  kindly  and  af- 
fecttouate  disposition,  or  relations  general 
and  special,  thus  multiplying  the  issues 
without  limit,  and  confusing  the  JU17. 
Such  Is  not  the  law.  The  presumption  is 
idngle,  and  the  same  in  all  cases,  and  in  all 
must  be  overturned  hy  evidence  which  ex- 
cludes every  other  reasonable  hypothesiB 
than  that  ot  guilt.  Beyond  this,  what- 
ever the  relations  ot  the  allied  author 
and  the  victim  ot  the  act  chained,  the 
prfMecution  need  not  go.  Charges&,6,and 
7  were,  therefore,  properly  noosed. 

Moreover,  all  of  the  charges  requested 
by  the  defendant  and  r^sed  were  mere 
arguments,  and  most,  If  not  all,  of  them 
of  themselves  Indicate  that  they  were  In- 
tended to  meet  some  position  advanced  In 
argument  on  the  part  of  the  state.  On 
this  ground  alone,  each  of  them  was  prop- 
erly refused. 

Every  exception  reserved  in  this  case  has 
been  carefully  investigated.  Every  excep- 
tion ai^ed  by  counsel,  and  several  which 
were  not  argued,  have  been  treated  in  this 
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opinion.  There  are,  however,  eeveral  ex- 
cept! one  upon  wbicta  we  Aare  not  written, 
becaaee  they  are  patently  without  merit, 
and  becanse  of  onr  desire  to  eet  some  limit 
to  an  opinion  already  very  long. 

We  find  no  error  In  the  record,  and  the 
jadgment  of  tbeJenereon  criminal  court 
iB  affirmed. 

The  day  fixed  by  the  coart  below  lor  the 
execution  of  the  sentence  of  death  pro- 
noDDced  asainst  defendant  harlns:  passed, 
tt  becomes  onr  duty  to  specify  another 
day  for  his  execution.  It  la  accordingly 
ordered  and  adjadged  that  on  Friday,  the 
28tfa  day  of  Febmary,  1890,  the  BlierllT  of 
J^erson  connty  execute  the  amtenceof 
the  law  by  han^ns  the  defendant,  the 
said  Dick  Hawee,  by  the  neck  nntll  he  Is 
dead,  In  obedience  to  the  lodgment  and 
sentence  of  the  criminal  coDrt  of  Jeffmon 
connty,  as  herdn  affirmed. 


Bains  v.  Statjb. 
(Supreme  Court  of  Alabama.  Jan.  S8, 1890.) 

MOMDMB-  ChAMQB  OI  VbKTO— Bf  iUUQB— IX- 

BTBUOTIOSS. 

1.  On  a  morder  trlaL  a  change  of  veoue  ia  not 
warranted  by  defendant's  testimo47  tJiat  at  the 
time  of  his  arrest  a  mob  was  fcomed  to  hang  him, 
and  that  the  ofBcer  who  arrested  him  avoided  the 
mob  by  gcnng  another  route,  and  by  the  testimony 
of  two  ot^er  witne&sea  that  people  generally  be- 
Here  defendant  guilty,  andlMnkbe  might  to  abide 
the  conseouenoes,  where  the  arresting  officer  tea- 
tlfiea  that  he  never  heard  of  any  mob. 

2.  Where  it  appears  that  the  acceptance  of  a 
loan  by  deceased,  who  was  defendant's  brother, 
Jrma  a  third  person,  angered  defendant,  and  cou' 
tribated  to  the  ariarrel  resulting  In  the  killing, 
evidence  that  defendant  had  previously  sued  the 
lliird  person  for  slander,  the  suit  having  been 
based  on  deceased's  atBdavlL  bat  not  of  the  par- 
ticulars of  such  suit,  is  admissible. 

8.  When  defendant  testifies  Qiat,  during  the 
quarrel  between  himself  and  deceased,  the  latter 
spoke  of  defendant's  daughter,  he  may  be  asked 
on  cross-ezamioation  if  what  deceased  said  was 
slanderoiis. 

4.  Tbreate  of  defendantuainst  deceased,  mn- 
ning  throoj^  many  months  down  to  Jnat  prior  to 
Uie  nllingv  are  aamiBalble  on  the  question  of  mal< 
lee. 

5.  It  Is  improper  to  ask  a  witness  If  a  certain 
portion  of  his  testimony  is  as  truthful  as  the  bal- 
ance. 

6.  Where  defendant  teatifles  in  his  own  be- 
hslf,  he  may  be  aAed,  tm  oroas-examlnaiirai. 
where  he  was  fron  the  lame  of  the  killing  until 
his  arrest 

7.  Where  the  evidence  tends  to  show  a  motive 
for  the  crime,  an  instraction  based  on  the  hypoth- 
eids  that  there  was  no  motive  is  properly  refused. 

8.  A  charge  Qiat,  when  the  prosecution  relies 
on  (riTenmstamtial  eridenoe  alone,  proof,  by  a  pre- 
pondenuioe  of  evidence,  of  a  single  fact  inconsist- 
ent witti  defendant's  guilt,  calls  for  his  acquittal, 
la  properly  refused  where  there  Is  positive  testi- 
mony  tiiat  defendant  committed  the  killing,  and 
no  fact  inconsistent  vritb  his  guilt  is  shown. 

S.  Where  there  is  no  proof  that  deceased  had 
jaevionsly  struck  defendant,  except  that  defend- 
ant had  ^ven  that  as  a  reason  for  threats  he  had 
made,  a  charge  animmlng  It  as  a  fact  is  properly 
refused. 

10.  Where  there  is  evidence  that  defendant 
provoked  the  diffloolty  resulting  in  the  killing,  a 
charge  that,  "to  warrant  an  acquittal  on  the 
ground  of  aelf-d^ense,  the  defen^nt  must  have 
been  wholly  withont  fault, "  is  correct 

Aroeal  from  eircnlt  court,  Morgan  conn- 
iy,  John  Moobb,  Judge. 


Robert  J.  Rains  was  convicted  of  the 
murder  of  his  brother,  Bone  Rains,  aad 
sentenced  to  be  hanged.  BMore  trial,  de- 
fendant applied  for  a  change  of  venue  on 
the  ground  that  he  could  not  get  a  fair 
and  impartial  trial  In  the  county.  In  his 
application  he  stated  that  when  he  was 
arrested,  and  his  arrest  became  known, 
a  mob  was  formed  to  take  him  from  the 
custody  of  the  deputy-sherin,  and  hang 
him,  and  the  officer  avoided  the  mob  by 
traveling  another  route.  J.  M.  Echols,  the 
deputy-sheriff  by  whom  defendant  was 
arrested,  being  examined  in  his  behalf,  tes- 
tified t^at  be  never  heard  of  any  mob,  and 
that  he  traveled  with  his  prisoner  on  the 
usual  mail  route;  that  faebadheard"  right 
smart  talk  about  the  killing,  but  no  more 
than  there  Is  generally  over  any  killing ; 
never  heard  anybody  say  that  defendant 
ought  to  be  hung,  or  ought  to  have  his 
neck  broken,  but  the  people  generally  be- 
lieved that  be  killed  his  brother,  and  have 
heard  people  si^  that  if  he  did  kill  bis 
brother  he  oughtto abide  theconseqaences 
of  the  law."  W.  J.  Owens,  another  wit- 
ness fordetendant,  testified :  "Ihaveheard 
some  people  say  that  they  thoogfat  that  he 
ought  to  have  Justice;  that  they  believed 
that  he  was  guilty,  and  ought  to  be  tried 
for  it  according  to  law,  and  have  lastlce 
done  blm.  Don't  know  that  I  ever  heard 
any  one  s^  that  he  ought  to  be  hang, but 
have  beard  people  say  that  they  bdleved 
that  be  killed  his  brother.  The  general 
opinion  of  the  people  I  have  heard  apeak 
of  it  is  that  he  is  guilty,  but  I  have  not 
heard  many  talk  about  It, — ^notmore  than 
two  duMn."  The  affidavits  of  M.  H.  Mc- 
CuUom  and  W.  C.  Cornelius  were  also  sub- 
mitted, but  whethei-  for  or  against  the  ap- 
plication the  record  does  not  show.  Tbe 
court  overmled  tbe  application,  and  de- 
fendant duly  excepted. 

It  appeared  on  the  trial  that  the  dead 
body  of  deceased  was  found  in  or  near  the 
public  road,  about  five  miles  from  Hart- 
eelle,  early  in  the  morning,  one  day  in  Jan- 
uary, 1889 ;  and  near  by  were  found  a  pair 
of  gloves,  and  a  nubia  or  wrap,  wfalcb 
were  Identified  as  belonging  to  defendant. 
It  was  shown,  also,  that,  on  the  preceding 
day,  defendant,  deceased,  J.  L.  Alexander, 
and  several  other  persons,  were  In  Sonier- 
ville,  In  attendance  on  the  county  court, 
where  a  suit  or  criminal  prosecution  was 
pending  against  Alexander  for  slanderous 
words  alleged  to  have  been  spoken  by  him 
about  defendant's  daughter;  the  affidavit 
on  which  the  suit  or  prosecution  was 
founded  having  been  madeby  thedeceased. 
The  case  was  not  tried,  and  the  parties  In 
attendance  started  for  home  in  tbe  after- 
noon; defendant  and  his  brother,  with  J. 
D.  Sims,  being  on  horseback,  and  the  others 
in  Alexander's  wagon.  They  all  8toppe<l 
at  Hartselle  about  dusk,  and  ate  some 
crackers  and  oysters,  for  which  Alexander 
paid;  and Alexanderforther  testified  that, 
"having  made  friends  with  Bone,"  the  de- 
ceased, he  lent  him  26  cents  with  which  to 
buy  a  pint  of  whisky.  Tbe  parties  separat- 
ed at  the  fork  of  tbe  roads,  several  miles 
beyond  Hartseille ;  defendant,  deceased,  and 
Sims  going  to  the  right,  while  the  others 
took  the  ieit  road.  Sims  further  testified, 
on  tbe  part  ol  the  prosecatlon :  "  Dtf  end- 
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ant  eaw  Alexander  hand  Bone  theqaarter, 
and  Immediately  remarked:  'Bone  haa 
sold  out  to  Alexander.'  We  got  on  onr 
taoraes,  and  started  home,"  separating 
from  tile  others  as  stated  above.  Defend- 
«nt  was  qnarreUng  with  Bone,  trtUnx  him 
be  had  sold  oat  to  Alexander,  and  that 
any  one  who  wonld  drink  with  Alexander 
was  as  mean  as  he  was.  This  was  kept 
up  for  8omedlstance,Bonenot  being  angry 
in  the  mean  time,  and  telling  him :  'X 
know  what  yon  want.  You  want  a  drink 
of  this  whisky,'— and  gare  him  a  drink  or 
two  of  It.  Just  before  the  difficulty,  de- 
fendant said  to  Bpne,  'Why  did  yon  make 
that  affidavit,  any  way?'  to  which  Bone 
replied:  'If  I  had  known  it  was  gulng  to 
caase  me  and  my  wife  as  much  trouble  as 
It  has,  I  never  would  have  made  It.'  We 
were  then  riding  abreast,  and  I  was  be- 
tween them.  Defendant  replied  to  what 
Bone  had  said,  cursing  him  and  his  wife, 
and  saying:  'They  are  no  better  than  me 
and  my  wife.'  In  a  very  short  time,  Bone 
stopped,  and  got  off  his  horse,  standing 
by  his  side,  with  his  back  to  me,  and  his 
face  towards  the  horse's  tall,  as  If  making 
water.  I  next  saw  defendant,  who  T  did  not 
till  then  know  had  dismounted,  going 
around  in  front  of  the  horses  towards 
Bone  with  his  coat  off  and  said  to  him : 
'None  of  that.  Bob.  Let'sbehaTeoursdves, 
and  go  home  as  we  should  do.'  Bone  then 
turned  around  to  look  behind;  and,  as  he 
did  BO,  the  defendant  struck  him  somewhere 
about  the  head  or  shoulders.  Bone  then 
knocked  defendant  down  and  was  on  him 
when  I  pulled  him  off  as  soon  as  I  could. 
As  I  pulled  him  up.  hestaggered,  and  fell  to 
his  knees,  and  asked  meto  help  him,  sivlng 
that  be  believed  that  he  was  drank.  I  as- 
sisted bim  to  the  side  of  the  road,  and  set 
blm  down,  wbUe  I  went  after  the  horses, 
leaving  the  defendant  there.  I  was  gone 
twenty  or  thirty  minutes,  and,  on  return 
Ing  with  the  horses,  met  defendant  one 
hundred  yards  or  more  from  the  place.  I 
asked  blm  where  Bone  was,  and  he  an- 
swered: 'Where  you lefthim.'  Iwentback, 
and  found  Bone  ^ngon  the  ground,  spoke 
to  bim,  and  shook  him.  He  was  dead,  and 
I  told  defendant  so.  He  replied:  *Tou 
can't  say  I  did  It.  You  did  not  see  me  do 
it.*  I  proposed  to  go  and  get  some  one 
to  care  for  the  body,  but  he  said  I  should 
oof,  that  It  would  give  us  away;  and 
that  we  must  get  away.  He  also  said  to 
me:  'You  have  got  to  do  as  I  tell  you: 
and.  If  you  don't,  or  tt  you  tell  it,  I  wlU  kill 
yon.*"  On  cross-examination,  tbe  witness 
admitted  that  be  had  said  to  several  per* 
sons  named  that  he  knew  nothing  at  all 
about  It,  and  said  this  was  before  the  de- 
fendant was  put  in  Jail,  and  that  he  satd  so 
because  be  was  afraid  defendant  would 
kill  him,  as  he  bad  said  he  would.  Defend- 
ant's counsel  then  asked  him :  "Is  what  yon 
say  about  that  as  true  as  everything  else 
you  have  testified  In  thlscase?"  Thecourt 
sustained  an  objection  to  this  question, 
and  the  defendant  excepted. 

After  two  witnesses  for  tbe  prosecution 
bad  testified  as  to  the  finding  of  the  body, 
and  before  the  examlnatltm  of  Sims  or  Al- 
exander, J.  H.  Kitchen  was  introdaced  as 
a  witness  tor  tbe  state,  and  thus  testified : 
"  I  was  In  Somerville  on  the  day  preceding 


lAe  night  on  which  It  Is  said  Bone  RaJne 
was  killed.  I  came  as  a  witness  b^ore  the 
county  court  In  a  case  In  which  Alexander 
was  charged  with  having  slandered  tbe 
defendant's  daughter.  Defendant,  Bone 
BaJns,  Sims,  Alexander,  and  Knapp,  and 
myself  were  here  that  day.  Tbe  case  was 
not  tried,  and  we  all  left,  about  3  p.  m.,  to 
go  home. "  Defendant  moved  to  exclude 
from  thejury  what  tbe  witness  said  "about 
the  trial  In  tbe  county  court,  because  It 
was  Irrelevant, "  and  excepted  to  the 
overruling  of  this  motion,  w.  R.  Crow, 
another  witness  for  tbe  state,  testified 
that,  "within  twelve  months  before  Bone 
Bains  was  killed,  defendant  told  him  that 
Bonehad  knocked  him  down,  and  thought 
he  had  killed  him;  that  be  intended  to  do 
Bone  Just  as  Bone  had  thought  he  had 
done  him,  if  it  took  him  twenty  years,  or 
a  life-time;  and  that  he  Intended  to  do  It 
when  Bune  was  not  expecting  It.  **  Arch 
Johnson,  another  witness  for  the  state, 
testified  that,  "In  the  spring  of  1888,  de- 
fendant told  blm  that  Bone  bad  knocked 
bim  In  the  head  with  a  single-tree,  and 
then  went  to  thewoods  with  his  gun,  and 
stayed  there  three  days;  that  the  next 
time  Bone  offended  him,  or  made  him  mad, 
he  would  kill  him  In  the  woods,  or  out  of 
tiie  woods.  If  it  took  him  twenty  years  to 
do  it. "  D^endant  objected  to  the  admis- 
sion of  this  part  of  tbe  testimony  of  each 
of  the  witnesses  **  on  the  ground  that  It 
was  too  remote,  and  was  Incompetent ;  ** 
but  thecourt  overruled  his  objection,  al- 
lowed the  same  to  go  to  the  Jury,  and  de- 
fendant excepted. 

Defendant  testified  In  hisown  behalf,  and 
said :  "  We  bad  been  to  Somerrllle,  and  on 
oar  way  home,  after  leaving  Hartselle,  me 
and  mybrother  had  some  words  about  my 
daughter.  Just  beyond  Vaugban's  bridge, 
where  the  difficulty  took  place,  I  got  down 
to  make  water ;  and,  the  first  I  knew,  Bone 
knocked  me  down,  jumped  on  me,  and  was 
cutting  me  with  his  knife,  when  I  pulled 
out  mine,  and  made  one  cut  at  bim.  I  did 
not  know  I  had  cut  blm.  **  He  was  then 
uked,  on  cross-examination,  "  What  were 
the  words  you  and  your  brother  had 
about  your  daaghter?"  and  answered 
that  he  did  not  remember.  The  solicitor 
then  asked  blm  "If  his  brother  said  any- 
thing, or  slandered  his  dan^ter,"  and  he 
answered  that  he  did  not.  Defendant  ob- 
jected to  both  the  last  question  and  tbe 
answer  "because  It  was  Illegal  and  Irrele- 
vant,"  but  the  court  overruled  his  objec- 
tion, and  he  duly  excepted.  The  defend- 
ant was  further  asked,  on  cross-examina- 
tion, "  where  he  was  each  day  and  night 
from  the  Monday  night  until  he  was  ar- 
rested, "  and  the  court  allowed  this  ques- 
tion, and  the  answer  thereto,  against  tbe 
objection  and  exception  of  defendant. 

'The  court  charged  tbe  Jury  "that,  to 
warrant  an  acquittal  on  the  ground  of 
setf-defeuse,  the  defendant  must  have  been 
wholly  without  fault;  that  be  must  not 
have  provoked  or  encouraged  the  difficulty 
by  word  or  act. "  Defendant  excepted  to 
thlscbarge,  and  also  excepted  to  the  refusal 
of  each  of  the  following  charges,  which 
were  asked  by  blm  in  writing,  together 
with  others,  not  necessary  to  be  set  oat 
here:  (6)  "When  the  evidence  falls  to 
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Bbow  any  motive  to  commit  the  crime 
ctaarged  on  Hxe  part  of  the  accused,  this  1b 
a  cfrcnmstance  In  laror  of  his  Innocence. " 
(8)  "When  the  prosecution  relies  for  a  con- 
viction on  circumstantial  erldence  alone,  If 
there  Is  one  single  fact  proved  to  the  satlB- 
facttcm  of  the  jury,  by  a  preponderance  of 
the  erldence,  which  Is  Inconsistent  with 
defendant's  eruUt,  this  Is  sufficient  to  raise 
a  reasonable  doubt,  and  the  Jury  should 
acqait. "  (20)  "The  Jury  are  authorised, 
In  lormlnK  their  conclusions  aa  towhetber 
the  defendant  had  reason  to  apprehend 
danger  of  his  life,  or  of  great  bodily  harm, 
to  take  Into  con^eraticmtbe  fact  that  the 
deceased  had  at  one  lime  almost  klUed  the 
defendant,  having  stmck  him  on  the  head 
with  a  single-tree,  and  that  deceased  bad 
him  down  on  the  ground,  and  was  a  much 
younger,  larger,  and  more  powerful  man ; 
and.  If  they  do  so  find  that  the  defendant's 
life  was  In  danger,  or  that  he  was  In  danger 
of  fcreat  bodily  harm,  without  having  first 
attacked  deceased)  and  that  he  struck  the 
fatal  blow  while  laboxtug  under  such  fear, 
then  they  most  find  toe  dflfandant  not 
guilty." 
Dtfendant  appeals. 

8.  H.  Gruber,  for  appellant.  W.Xt.Mar- 
tin,  At^.  Gen.,  for  the  State. 

Stone,  C.J.  After  the  able  and  exhaust- 
ive discussion  ot  theqaeetlon  of  change  of 
venae  called  forth  by  the  recent  case  of 
Hawee  v.  State,  ante,  803,  (at  the  present 
term,)  Itwould  seem  to  be  nnneceeaary  to 
repeat  or  reconsider  what  was  then  decid- 
ed. The  present  application  was  supported 
by  teatimoay  much  lees  convincing  thnu 
was  given  In  that  case.  In  fact,  taking  all 
the  testimony  purporting  to  have  been  of- 
fered bythedeaaidant,wlthoatrrferaiceto 
the  proof  in  opposition^  It  fails  to  make 
a  case  for  a  change  of  voiiie. 

None  ofthepartlcalaraol  theslandersult 
wereproven.oroBCTedtobeproTen.  Itwas 
simply  referred  toby  the  witnesses  as  Intro- 
ductory to  tbenarratlou  oltheirtestlmony 
proper.  It  tended  to  show  why  the  par* 
tieipants  and  witnesses  were  brought  to- 
gether, and  why  they  were  present  at  the 
times  and  places  mentioned.  Up  to  this 
stage,  there  was  nothing  that  could  have 
done  the  defendant  any  Injury.  It  was  at 
most  a  reproduction  of  what  is  often  wit- 
nessed In  nial  prfuscourts,— a  statement  of 
what  caused  the  assemblage,  and  why  the 
witneas  was  present.  Soch  statements 
are  never  supposed  to  barm  any  one,  un- 
less they  unnecessajllyconsume  the  valua- 
ble time  of  the  conrt.  In  the  progress  of 
the  trial,  however,  an  Incident,  considered 
In  its  relation  to  that  slander  suit,  does 
seem  to  have  contributed  to  the  quarrel 
which  preceded, and,  according  to  appear- 
ances, precipitated,  the  homicide.  We  al- 
lude to  thetrlfllng  loan  of  26  cents  by  Alex- 
ander to  thedeceased.  Alexander  was  the 
defendant  In  the  slander  prosecution,  and 
defendant's  daughter  was  the  subject  of 
the  alleged  slander.  Accepting  the  trifling 
loan  from  the  alleged  slanderer  seems  to 
have  angered  the  def^dant,  and  contribut- 
ed to,  if  it  did  not  cause,  thequarrel.  This 
aothorixad  proof  that  there  was  a  slander 
mitt,  and  who  were  the  parties  to  It.  It 
did  not  antborise  proof  of  the  particulars. 


and  none  such  was  made  or  offered.  There 
was  no  error  In  the  court's  rulings  on  this 
question.  It  tended  to  give  pertinency 
and  point  to  the  remark  attributed  to  the 
defendant  at  the  time  deceased  accepted 
the  loan. 

While  the  d^endant  was  testifying  In  hla 
own  behalf,  he  stated  that  during  the  quar> 
rel  between  him  and  the  deceased  the  lat- 
ter spokeof  his  (the  defendant's)  daughter. 
In  the  cross-examination  he  was  asked  If 
what  the  deceased  had  s^d  in  reference  to 
his  daughter  was  slanderous.  This  ques- 
tion was  objected  to,  the  objection  over- 
roled,  and  the  defendant  answered  that  It 
was  not.  Therewas  nothing  In  this  objec- 
tion. The  law  has  reasonable  respect  to 
the  Inflrmtties  and  natural  resentments 
common  to  humanity,  and  certainly  ac- 
cords to  a  fa  thee  some  palilation  if  nlan- 
derous  words  are  uttered  to  him  In  re*er^ 
ence  to  his  own  daughter.  It  may  have 

aht  In  determining  the  An/mns  and 
B  of  the  homldde,  or  other  vltdence 
may  ensne  upon  It.  It  could  not  ex- 
cuse homicide,  or  other  high  crime.  Dis- 
proof of  what  might  otherwise  have  been 
Inferred,  namely,  that  the  reference  to  the 
daughter  gave  offense,  was  clearly  com- 
petent, as  tending  to  aid  the  Jury  In  deter- 
mining who  was  the  aggressor  In  the  eo- 
cuanter. 

The  threat^  of  def«idant,  running 
through  many  months,  and  coming  down 
to  a  time  very  near  the  homicide,  were  all 
properly  admitted  In  evldrara.  Each  and 
all  of  them  were  admisRlble  on  the  Inquiry 
of  malice  re/  non.  McAnally  v.  State,  74 
Ala.  8;  Garrett  v.  State,  76  Ala.  18. 

Weknowotnoruleof  law  which  requires 
or  authorizes  a  witness  to  Institute  a  com- 
parison between  the  truthfulness  of  dlBer^ 
ent  parts  of  his  testimony.  AH  should  be 
truthful,  and  equally  truthful,  If  the  witness 
observes  his  oath ;  and  It  is  for  the  jury  to 
determine  to  what  extent  they  will  believe 
or  disbelieve  bin  testimony.  The  question 
was  proi>erly  disallowed  as  being  Imma- 
terial, In  tbe  aspect  In  whlchltwassought 
to  have  the  witness  answer. 

It  Is  always  competent  to  prove  the  con- 
duct of  a  prisoner  at  the  time  a  crime  was 
committed,  or  shortly  afterwards.  Many 
criminating  circumstances  are  thus 
brought  to  light.  And  the  fact  that  this  was 
sought  to  beproved  by  the  defendant  him- 
self does  nut  vary  the  question.  He  vol- 
untarily made  hlms^a  witness  In  his  own 
behalf,  and,  In  doing  so,  submitted  himself 
to  cross-examination, to  attack  onbls  gen- 
eral character  for  veracity,  and  to  every 
other  mode  of  attack  on  bis  credibility,  to 
the  same  extent  as  if  he  had  been  a  disin- 
terested witness,  with  the  limitation  ex- 
pressed In  Qarke  v.  State, 78  Ala.  474.  "As 
to  any  fact  orcircumstancerelevant  to  the 
Issue,  or  which  sheds  light  upon  the  com- 
mission  and  character  of  the  offense, 
though  IncQlpatory,  he  waives  his  consti- 
tutional right  to  protection  against  being 
compplled  to  give  evidence  against  himself. 
But  the  waiver  extends  no  further  than 
to  all  such  facts  and  circumstances  as  may 
tend  to  illustrate  the  particular  offense 
charged.  •  •  •  Wlthhi  these  limits,  the 
fullest  cross-examination  should  be  al- 

ect- 


lowed ;  but  Its  range  Into  Inquiries  resp 
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ingpaat transactions  and  bRenses,  separate 
and  distinct,  is  prohibited  by  the  constitu- 
tionalinhibition."  aarlie  v.  State,87  Ala. 
71. 6  Sontb.  Rep.  868;  Gotton  State,  87 
Ala.  103,  6  South.  Rep.  872. 

Each  of  the  charges  asked  by  defendant 
was  faulty,  and  n-as  rlf^htiy  refused. 
Char^  B  postulates  that  defendant  was 
without  motiye  to  commit  the  homicide. 
The  testimony,  if  believed,  tends  strongly 
to  prove  a  double  motive:  i^rst.  Deep- 
seated  feelings  of  revenge,  harbored  by  de- 
fendant against  deceased.forlEnocklnghim 
down  with  a  single-tree,  as  he  allied  be 
had  done.  This  was  thebasls  of  hie  threats, 
astesdfledtobytbewitneesee.  SecoDd.  The 
acceptance  by  the  deceased  of  a  trifling  loan 
from  Alexander.  This  was  on  the  evening 
of  the  homicide,  and  shortly  before  It  oc- 
curred, as  testified  to  by  the  witness  Sims. 
This  witness  also  testified  that  the  accept- 
ance o!  tbiB  loan  led  to  the  quarrel  which 
ended  In  the  rencontw  and  homicide.  No 
phase  of  the  testimony  tends  to  support  the 
hypothesis  of  this  charge,  and  it  was  right- 
ly refased  for  that  reason,  if  tor  no  other. 
Knowles  v.  Street,  87  Ala.  367, 6  South .  Rep. 
273 ;  Perry  v.  State,  87  Ala.  80, 6  South  Rep. 
425;  Calhoun  v.Hannan,87Ala.277,6Soutb. 
Rep.  291;  8  Brick.  Dig.  p.  183,  $  106;  WIU- 
lams  T.BarkBdale.68Ala.  288. 

The  same  objection  applies  to  charge  8. 
The  prosecution  did  not  "rely  on  circum- 
stantial evidence  alone. "  Sims,  and  even 
the  defendant  himself,  gave  positive  testi- 
mony proving  that  defendant  committed 
the  homicide,  if  they  be  believed.  More- 
over no  testimony  is  shown  which  tended 
In  the  slightest  degree  to  prove  any  fact 
which  was  inconsistent  with  the  defend- 
ant's guilt.  A  charge  which  is  not  sup- 
ported in  Its  hypotheses  by  any  phase  of 
thetestlmonyis  abstract,  and  should  be  re- 
fased, no  matterbow  correct  the  legal  prop- 
osition It  may  assert.  Authorities  supra. 

Charge  20  postulates  as  a  tact  that  de- 
ceased had  **  struck  the  d^endanfe  on  the 
head  with  a  sln^e-tree. "  There  bt  no  proof 
that  such  had  ever  been  thecase,  unless  the 
tact  that  the  defendant  ga  ve  th  at  as  the  rea- 
son and  basis  of  the  threats  the  witnesses 
testified  he  had  made.  The  assumption 
that  this  was  a  fact  required  Its  refusal, 
«ven  If  It  had  been  otherwise  unobjection- 
able. It  had  the  further  fault  of  being  ar- 
gumentative. Cotton  State»  87  Ala.  75, 
«  South.  Rep.  898:  Goldsmith  t.  State,  8« 
Ala.  65,  SSouth.  Rep.  480;  Husaey  v.State, 
86  Ala.  34,  5  South.  Rep.  484;  Flre-Brick 
Works  V.  Allen,  86  Ala.  185,  6  South.  Rep. 
464. 

The  charge  given  by  the  court,  In  view  of 
the  testimony  before  the  Jury,  asserts  the 
correct  rule  on  the  doctrine  of  self-defense, 
and  is  freefrom  errur.  De  Arman  t.  State, 
71  Ala.  351 ;  aeveland  t.  State,  86  Ala.  1,  6 
South.  Rep.  426. 

The  Judgment  of  the  circuit  court  Is  at- 
firmed. 

The  day  fixed  for  the  execution  of  the 
sentence  of  the  law  being  paBse<1,  It  la  or- 
dered and  adjudged  by  the  court  that  Fri- 
day, the  14th  day  of  March,  1890,  be  set 
for  such  execution ;  and  on  that  day  the 
sherifl  of  Morgan  county  will  inflict  the 
death  penally  by  banging  the  said  Robert 
Bains  by  the  neck  until  he  Is  dead,— the  ex- 


ecution to  take  place  between  the  hours  ol 
10  A.  H.  and  4  P.M.,  and  strictly  according 
to  the  pro  visions  of  the  statute.  Code  1886, 
8  4667. 

SoDTHBBN  Exp.  Co.  t.  Bbown. 
{Supreme  Court  cf  MitaialppL    Feb.  17,  1890.) 

BIaSTBR  AXU  fisBTiai— ITKLiaBHCK— Duuobs. 

1.  In  (nrdor  to  recover  ptmitive  damages  for 
injuries  caused  by  the  negligence  of  defendant's 
servant,  It  is  not  neoesaarr  to  show  knowledge  by 
defendant  of  habitnal  negligence  or  inoMDpotency 
of  the  servant,  and,  if  plaintift  attempts  to  show 
it,  a  failnre  will  not  preveat  recovery. 

2.  Where  It  appears  tliat  an  agent  of  defend- 
ant oompanv  was  i^d  a  certain saluyfor his  serv- 
ices; thattiiedefendantfurQishedawagon,  andthe 
agent  famished  and  fed  the  horse,  and  employed 
the  driver,  for  which  he  was  allowed  an  extra 
sum;  that  the  driver  was  engaged  about  the  bosi 
ness  of  defendant  and  was  Liable  to  be  discharged 
by  it,  though  the  agent  testified  that  he  was  Ms 
servant,— a  finding  that  he  was  the  servant  of  de- 
fendant^ so  as  to  render  it  liable  forhianegUgeooe, 
will  be  sustained. 

8.  Where  plaintiff  demanded  $6,000  damages 
few  the  negligent  aotttf  the  defendant,  an  objection 
that  punitive  damagee  could  not  be  recovered,  be- 
cause not  claimed  In  the  deolaratioo,  cannot  be 
sustained. 

Appeal  from  circultcourt,  Lowndes  coun- 
ty;  L.  E.  Houston,  Judge. 

Calhoon  &  Green,  for  appellant.  Hum- 
pbiiea  &  Sykes,  tor  appellee. 

Cooper,  J .  This  is  an  action  by  app^- 
lee  to  recover  damages  against  appellant 
for  Injuries  infilcted  upon  him  by  the  serv- 
ants of  appellant  by  driving  over  him  a 
loaded  express  wagon.  The  evidence  of 
the  plaintiff  tended  to  show  that,  on  the 
night  when  the  Injuiy  was  received,  he  was 
walking  along  one  of  the  public  streets  of 
the  town  of  Columbus,  and  upon  a  foot- 
path on  the  sideof  the  street,  wbere  pedes- 
trians  were  accustomed  to  travel,  and  was 
overtaken  and  run  down  by  the  express 
wagon  driven  by  app^lant'a  servant, 
which  was  being  rapidly  driven,  and  was 
without  lights  to  enable  the  driver  to  per- 
ceive and  avoid  pedestrians,  and  that  the 
wagon  was  not  accustomed,  in  its  trips  to 
and  from  the  depot,  to  go  upon  the  loot- 
path  where  plaintiff  was  injured.  The  in- 
Jury  inflicted  was  undoubtedly  painful  and 
serious,  and  has  probably  resulted  In  per- 
manently Impairing  plaintiff's  capacity 
to  labor  In  his  trade.  On  the  other  hand, 
the  evidence  for  defendant  tended  to  show 
that  the  wagon,  while  engaged  in  trann- 
portlng  the  goods  of  the  defendant,  ivas 
driven  by  the  servant  of  one  Albright,  who 
was  the  agent  of  defendant  at  Columbus, 
but  who  cuutra^^ted  for  a  certain  sum  to 
furnish  the  horse  and  driver,  and  to  carry 
d^endant's  packages  to  and  from  the  de- 
pot ;  that  the  wagon  was  beSng  cautious- 
ly driven,  at  a  slow  pace;  and  that  the 
injury,  if  Inflicted  by  the  wagon,  was  ei- 
ther unavoidable  and  accidental,  or  was 
contributed  to  by  the  negligence  of  plain- 
tiff. The  evidence  also  tended  to  prove 
that  the  injury  was  not  Inflicted  by  the  ex- 
press wagon,  but  by  acarriage  of  another. 

Among  other  errors  assigned,  Is  one  to 
the  action  of  the  court  in  permitting  the 
plaintiff  to  testify  that  he  was  a  man  of  fam- 
ily, having  a  wife  and  two  children  depend- 
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ent  upon  his  labor  tor  snpport.  The  t^c- 
ord  is  contradictory  aa  to  what  transpired 
In  reference  to  this  matter.  The  apppel- 
lant  reeerred  special  exceptions  during  the 
proffrem  of  the  tnal.  and  included  them 
as  a  partof  theKcneral  bill  reserved  to  the 
action  of  the  court  la  overralinK  the  mo- 
tion for  a  new  trial.  In  the  special  bin 
the  Jadge  certifies  that  heoTerruled  the  de- 
leiMlanVB  objection  to  this  evidence,  but  in 
the  general  bill  he  certifies  that  the  objec- 
tion was  sustained.  In  thia  condition  of 
the  record  we  cannot  know  what  action 
was  really  tak^. 

The  court  permitted  the  plaintiff  to  in- 
troduce much  evidence  tending  to  prove 
that  Ttmberlake  ftiie  driver  of  the  expnas 
wagon)  was  aa  babltaal  drunkard,  and 
babltuall J  careless  and  recklessln  his  driv- 
ing. The  defendant  objected  to  the  Intro- 
duction of  this  testimony,  unless  the  plain- 
tiff would  showthatdefendant  had  knowl- 
ed^ofanch  habits;  and  the  court  mled 
that  the  testimony  might  be  given,  subject 
to  exclnslon,  unless  knowledge  should  be 
broni^t  home  to  defendant.  The  position 
of  defendantwas  that  Itwas  not  liable  fur 
punitive  damages  for  the  willful  act  or 
gross  negligence  of  Its  servant,  unless  It 
had  impliedly  consented  thereto,  by  contin- 
uing bim  In  service  after  knowledge  of  his 
character.  The  plaintiff,  without  objec- 
tion, yldded  to  this  false  assumption,  and 
ondertoofc  the  wholly  unnecessary  task  of 
proving  the  character  of  the  servant,  and 
knowledge  thereof  by  the  master.  It  Is 
well  settled  In  this  statethat  themaster  is 
responsible  In  punitive  damages  for  the 
wlUfal  act  of  his  servant,  engaged  In  his 
business,  whether  he  did  or  did  not  know 
the  servant  to  be  incompetent  or  disquali- 
fied for  the  service  In  which  be  Is  engaged. 
Railroad  Co.  v.  Bailey.  40  Miss.  396;  Kali- 
road  Co.  V.  Patton,  81  Miss.  166;  Railroad 
Co.  V.  Albritton,  88  Miss.  3(3;  Railroad 
Co.  V.  Hurst.  86  Miss.  660. 

If  the  plaintiff  was  Injured  by  the  negli- 
gence of  defendant's  servant,  It  must  re- 
spond to  blm  in  damages,  and  cannot  aa- 
elgn  for  error  the  unsuccessful  effort  of  the 
plaintiff  to  prove  what  there  was  no  need 
to  prove,  and  which  he  was  required  to 
prove  by  an  erroneous  ruling  secured  by 
the  defendant. 

The  appellant  reBes  principally  upon  two 
points  to  secure  a  reversal  of  the  Judg- 
ment :  First,  that  the  evidence  shows  the 
plaintiff  to  have  been  guilty  of  contribu- 
tory negligence ;  and,  second,  that  the  per- 
son In  charge  of  theexpress  wagon  was  the 
servant  of  Albright,  an  Independent  con- 
tractor, and  not  of  defendant. 

It  Is  sufflclentto  say  thattbese  are  both 
questions  of  fact,  which  were  fairly  sub- 
mitted to  the  Jury,  and  theirverdlct  is  sup- 
ported on  each  by  competent  and  snfflcient 
evidence. 

It  is  true  that  Albilght,  a  witness  for  d  e- 
Cendant,  testified  that  Tlmberlake  was 
bis  servant,  and  notthatofdefendant;  but 
be  stated  the  facts  on  which  he  rested  this 
assertion,  and  they  support  the  finding 
that  Tlmberlake  was  the  servant  of  the 
company.  Albright  was  paid  by  the  com- 
pany fOOper  month  for  his  services  as 
agent.  The  company  furnished  a  wagon, 


and  Albright  furnished  and  ted  the  horse 
and  employed  the  driver,  for  which  the 
company  allowed  him  $45.  The  agreement 
was  by  parol,  and  Its  terms  are  not  defi 
nitely stated ;  but  It  Is  notshown  that  the 
driver  so  employed  was  not  the  servant 
of  the  company,  though  selected  by  Al- 
bright. He  was  engaged  in  and  about  the 
buranesB  of  theeompany ;  was,  as  Albright 
says  t  subject  to  be  discharged  by  It.  in  a 
somewhat  dmllar  case  to  this,  the  su- 
preme court  of  Massachusetts  said :  "  The 
fact  that  there  Is  an  Intermediate  party, 
in  whose  general  employment  the  person 
whose  acts  are  In  question  Is  engaged, 
does  not  prevent  the  princliwl  from  being 
held  liable  for  the  negligent  condoet  of  his 
Bubagent  or  nnder^ervant,  unless  the  rela- 
tion of  such  Intermediate  party  to  the 
subject-matter  of  the  business  Inwhfch  the 
under-servant  Is  engaged  besuchaatoglve 
bim  exclusive  control  of  the  manner  and 
means  of  Its  accomplishment,  andexclusl  ve 
direction  of  the  persons  employed  there- 
for." Kimball  v.  Cushman.  103  Mass.  194. 

The  thirteenth  instruction,  the  giving  of 
which  is  asslgrned  forerror,  was  not  given, 
but  was  refused  by  the  court.  The  posi- 
tion assumed  by  counsel  for  appellant,  that 
the  plaintiff  cannot  recover  punitive  dam- 
ages, because  not  claimed  fn  the  declara- 
tion, Is  not  maintainable.  The  plaintiff 
demanded  $6,000  damages  for  the  negli- 
gent act  of  the  defendant,  under  which  It 
was  comixrtent  to  show  the  character  of 
the  negligence  and  the  eztmt  of  the  injury 
Inflicted.  The  Jury  were  very  fairly  In- 
structed as  to  the  circumstances  under 
which punltlvedamages could  beawarded. 

The  verdict  Is  not  excesitive,  and  the 
Judgment  is  affirmed. 


Ohlbybr  v.  Brknbeiu  et  al. 
(Su/preme  Cowrt  of  Mistiesippi.   Nov.  4, 1S89.) 
Bills  or  Exohangi — Aooxptutoi — Puu. 
£a  an  action  on  a  bill  of  exchange  aoo^Aed 
\xy  defendant,  a  plea  that  the  acoeptanoe  ma  for 
a  debt  due  plBintiffs  by  a  third  person;  that  de- 
fendant did  not  promise  to  pay  the  debt  when 
made,  or  ret^nest  plalntlfts  to  give  credit  to  the 
third  person;  that  the  acceptance  was  not  in  con- 
sideration of  any  forbearance  to,  or  release  of,  the 
third  person:  that  no  security  for  the  debt  was 
given  up;  ana  that  defendant  has  received  no  ad- 
vantage and  plaintiffs  no  detriment  from  the  ac- 
oeptanoe,—is  Rood  on  demunnr. 

Appeal  from  circuit  conrt,  Rankin  coun- 
ty; A.  G.  Mayers,  Judge. 

Action  by  Bemhelm  Bros.  &  Url  against 
John  Ohleyer  on  a  bill  of  exchange  which 
they  had  drawn  on  said  Ohleyer  pay- 
able to  their  own  order,  and  which  was 
accepted  by  him  by  his  writing  his  name 
across  the  face  thereof. 

Besides  the  general  Issue,  the  defendant 
filed  the  following  second  (amended)  plea: 
"  For  further  plea  In  ttils  behalf,  defendant 
says  actto  noa,  because  he  says  that  the 
acceptance  In  pl^ntlfTs  declaration  men- 
tioned was  for  a  debt  already  due  plain- 
tiffs  by  L.  A.  Ohleyer,  and  not  by  this  de- 
fendant. That  defendant  did  not  promise 
to  pay  the  debt  when  it  was  made,  or  re- 

Suest  plaintiffs  to  give  the  credit  to  L.  A. 
bleyer;  nor  was  said  acceptance  given  in 
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coDBlderation  of  any  forbearance  to  said 
L.  A.  Ohleyer;  nor  was  thftre  any  agree- 
ment to  release  the  debt  against  L.  A. 
Ohleyer;  nor  was  there  any  secnrity  given 
np  in  consideration  of  said  acceptance; 
nordld  defendant  receive  anybenefltor  ad- 
vantage from  said  indebtedness  or  accep- 
tance; nor  have  plaintiffs  suffered  any  det- 
riment from  said  acceptance.  There  was 
no  consideration  good  or  valoable  In  law 
for  said  acceptance,  and  this  said  d^end- 
ant  is  ready  to  verify.  •* 

Plaintiffs*  demurrer  to  this  plea  was  sus- 
tained, and  the  trial  resulted  In  a  Judg- 
ment In  favor  of  plaintiffs,  from  which 
John  Ohleyer  appeals. 

Wm.  Bacb&BRU  and  Joha  R.  Enochs, 
tor  appellant.  A.  J.  MeLauiin  and  Pat 
Hearst  for  appellees. 

CooPEB,  J.  The  demorrer  to  the  second 
(amended)  pleashould  have  been  overruled. 
This  plea  Is  unusually  full  and  explicit.  In 
that  it  not  only  states  upon  what  consid- 
eration the  acceptance  was  made, — the 
past-dne  debt  of  another,— but  negatives 
specifically  the  existence  of  any  agreement 
on  the  part  of  the  plalatitts  to  discharge 
their  debtor  from  his  obligation  to  forbear 
the  collection  of  the  debt,  or  surrender  any 
security  held  by  them.  It  then  uegatives 
the  fact  that  the  d^endant  was  originally 
bound,  by  averring  that  the  defendant  did 
not  promise  to  pay  the  debt  when  It  was 
made,  or  request  the  plalntilTs  to  extend 
the  credit. 

Nothing  now  occurs  to  us,  and  nottUng 
has  been  suggested  by  appdlees'  counsel 
not  covered  by  the  apeclflc  denials  of  the 
plea,  which  would  be  a  sufficient  consid- 
eration to  uphold  the  defendant's  promise 
to  pay  the  debt.  The  plea  Is  very  much 
fuller  than  the  one  In  Nelson  v.  Serle,  4 
Mees.  &  W.  796,  which  was  sustained  by 
the  court  of  exchequer  chamber. 

The  objection  which  Is  taken,  that  to 
permit  tike  d^endant  to  plead  a  want  of 
consideratloD  would  be  to  contrsdlct  the 
terms  of  the  written  Instrument,  is  wholly 
untenable.  It  Is  not  proposed  to  add  to,  or 
detract  from,  the  terms  of  the  promise, 
but  to  show  that,  according  to  Its  terms 
as  written.  It  cannot  be  the  foundation 
of  an  action,  because  it  Is  not  supported 
by  any  valuable  consideration.  Cocke  v. 
Blachbouni,  57  Mlsa.  689. 

The  Judgment  Is  reversed,  the  demurrer 
OTermled,  and  cause  remanded. 


BoTBTON  T.  Illinois  Gent.  B.  Go. 
(Supreme  Court  ef  Minimtppi.   Feb.  IT,  1890.) 

CaBBUBS— ABSJLtTLT  OS  PASBENQBa— CtKTOUOT  OV 
Tkiai- 

L  In  an  action  for  iojuries  received  by  plaln- 
UfE,  a  colored  man,  while  a  paaaen^  on  defend- 
ant's tr^n,  it  appeared  that  he  was  reqneated  to 
leave  a  oar  wtkere  he  was  seated,  and  go  into  an- 
other car,  because  of  his  boiBterous  conduct,  but 
refused  to  go  into  the  other  car,  and  remained  on 
the  car  platform,  where  he  received  the  injuries 
sued  for,  from  another  passenger.  Held,  that  in- 
stvnctions  that,  as  the  law  required  separate  ac- 
oommodations  on  railroad  trains  forwhlte  and  col- 
ored people,  if  defendant's  failure  to  provide  such 
separate  cars  was  the  proximate  cause  of  plain- 
tifl's  injuries,  he  oould  recover,  were  ist^parly  re- 
fused. 


OBTEB»YoL.7.  (Miss. 

a.  Just  as  the  jury  retired,  counsel  excepted 
to  a  ruling  as  to  how  much  of  anaflldavlt  for  con- 
tinuance, on  aooount  of  the  absence  of  a  witziess, 
should  be  oonsidered;  whereupon  the  court  stated 
that  he  would  reopen  the  whole  case,  and  allow 
each  side  to  liitroduoe  testimony,  reazvuethe  ease, 
and  present  further  Instruotions,  atuf  would  eX' 
elude  the  affidavit.  The  Jury  was  then  brought 
back,  and  the  witness,  who  had  arrived  in  oomt, 
was  sworn  and  testified.  Held  no  error. 

Appeal  from  circuit  court,  Benton  coun- 
ty;  W.  M.  BoGBRS,  Judge. 

Action  by  Aaron  Boyston,  a  colored 
man,  against  the  lUlnolB  G^tral  Ballroad 
Company,  for  Injuries  received  by  plaintiff 
while  a  passenger  on  d^endant's  railroad 
train.  Plaintitf,  after  taking  a  drink  at  a 
bar-room,  bonght  his  ticket,  got  on  the 
train,  and  took  his  seat  In  what  wascalled 
the  ladies'  car.  Because  of  his  boisterous 
conduct,  on  complaint  of  other  passengers 
In  this  car,  he  was  Invited  by  the  conduct 
or  to  go  to  another  car,  which  he  refused 
to  enter,  and  remained  on  the  platform  <tf 
the  car.  While  there,  another  passengw 
knocked  him  over  the  head,  and  abused 
him,  inflicting  the  inJurlesBaed  for.  Before 
the  trial  was  commenced  an  afjSdaTtt  for 
a  continuance  was  made  on  tdie  part  ol 
plaintiff,  on  account  of  the  absence  of  a 
witness,  Milan,  and  ddendant  expressed  a 
willingnees  to  admit  what  he  proposed 
to  prove  by  him ;  bot  darlngthe  argument 
of  the  case  a  dispute  arose  as  to  what  part 
of  the  affidavit  of  this  witness'  testimony 
should  go  before  the  Jury.  Milan  having 
appeared  In  the  mean  time,  the  court  re- 
called the  Jury,  and  stated  that  he  would 
permit  this  witness,  Milan,  to  testify,  and 
would  permit  the  parties  to  Introdoce 
other  witnesses,  and  reargue  the  caoe,  U 
they  so  dedred.  Milan  was  put  on  IJus 
stand,  and  testified.  Verdict  and  Judg- 
ment for  defendant,  and  plaintiff  appeals. 

CaiboonAOtveo.toT  app^Uant.  W.P.  A 
J.  B.  nartl0,toT  appellee. 

Gahpbell^  J.  If  the  testimony -of  the 
ddendant  is  true,  the  verdict  is  manifestly 

right,  and  must  stand,  unless  there  was 
some  error  of  law  which  may  have  pro- 
duced it.  It  is  plain  that  the  Jury  believed 
the  testimony  for  the  defendant,  and  this 
settles  the  question  in  favor  of  its  credibil- 
ity for  the  consideration  of  the  case  by 
this  coui-t;  especially  as  we  think,  after 
a  careful  examination  of  all  the  evidence, 
the  Jury  was  fully  Justified  in  thevlewtak- 
en.  The  errors  of  law  insisted  on  In  the 
court  below,  as  shown  by  the  motion  for 
a  new  trial,  are  the  action  of  the  court  in 
recalling  the  Jury  to  hear  the  testimony  of 
the  witness  Milan,  alter  argument  had 
been  concluded,  and  upon  the  instructlona 
on  both  sides.  There  was  a  dispute  as  to 
what  part  of  an  affidavit  for  a  continuance, 
on  account  of  the  absrace  of  one  Milan, 
should  be  considered  by  the  Jury;  and 
counsel  for  plaintiff.  Just  as  the  Jury  re- 
tii-ed,  asked  the  court  to  note  an  exception 
to  ItB  ruling  as  to  that ;  "  whereupon  the 
court, in  order  to  removeall  objection  and 
meet  the  ends  of  Justice,  stated  that  he 
would  reopen  the  whole  case,  and  allow 
each  Bide  to  Introduce  testimony  and  re- 
argue the  case,  It  they  desired,  and  present 
further  instructions,  and  would  exclude 
all  of  the  affidavit  as  to  Milan's  testimony. 
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*  *  *  The  )ary  wea  tbereopon  brooelit 
back  into  the  box,  and  the  witneBB  Ben 
Milan  (whose  arrival  tneonrt  Jast  as  tbe 
ai^nmemt  of  the  case  was  closed  bad  been 
made  known  to  tbe  court)  was  sworn  as 
a  wItneM,  and  teatlfled. "  Tblste  a  Quota- 
tion from  tbe  bill  of  exceptions.  Tbere 
was  no  error  In  this.  Tbe  coarse  of  the 
court  te  worthy  frt  all  eomntendatlon, since 
the  trne  object  of  every  trial  In  conrt  Is  to 
ascertain  the  troth,  and  no  right  of  the 
plaintiff  was  violated  In  the  coarse  parsned. 
As  t;o  snch  matters,  laree  discretion  must 
l>epennltted  to  tbe  trial  court. 

Tlie  refusal  of  the  second  and  third  In- 
fltroetions  ariced  by  the  plaintiff  was  made 
tbe  sronnd  of  the  motion  for  a  new  trial. 
Tlieae  Instructions  are  to  the  effect  that, 
as  1:110  law  required  separate  accummoda- 
tfonfl  on  tbe  railroad  trains  for  the  white 
and  colored  races,  If  the  company  had  not 
provided  separate  cars  lor  them,  and  the 
InjarlM  plaintiff  had  suffered  were  the 
proximate  resnlt  of  this  failure  to  provide 
separate  accommodations,  he  was  entitled 
to  reco-ver.  The  proposition  contaloed  Is 
that,  if  there  bad  been  separate  cars,  the 
pialDtlfl  would  have  been  undisturbed  In 
his  s«ftt,  and  therefore  be  may  cbarse  the 
conseqaenees  tbat  befell  him  to  tbe  want 
of  such  separatecars.  Tbecourtdld  right 
to  refuse  these  Instructions.  It  was  proper 
to  affirm,  as  a  matter  (4  law,  that  tiiere 
was  no  such  connection  or  rdatloo  be- 
tween  the  nef^lect  to  provide  separate  cars 
tor  the  two  races  and  the  treatment  of  tbe 
platottff  as  to  entitle  him  to  claim  any. 
thing  In  this  action  for  such  fallnre.  The 
plaintiff  sought  and  obtained  passage  on 
the  train  as  it  was,  and  cannot  claim  any- 
Iblng,  except  for  some  wrong  done  him 
on  that  train.  The  connection  of  bis  injn- 
ry  with  tbe  neglect  to  furnish  separate 
ears  Is  about  as  proximate  as  the  drink  of 
whisky  be  took  In  Holly  Springs.  Proba- 
blyttte  relation  of  caneeand  effect  between 
the  drink  and  bis  rough  treatment  was 
more  Immedlatethen  the  n^leet  to  furnish 
cars. 

We  peredve  no  error  In  flw  action  of  tbe 
court  on  the  Instmcttons,  on  either  side. 
It  is  manifest  tbat  no  liability  for  ptaln- 
tUTs  injuries  was  Incurred  by  the  defend- 
ant, if  iim  testimony  is  true,  and  that  was 
left  to  the  Jury,  which  credited  It.  The 
utmost  limit  of  thenovel  modem  doctrine, 
that  common  carriers  are  responsible  for 
Injories  to  passengers  by  Mlow  passen- 
gers, was  stated  In  the  oi^nlon  of  theeourt, 
composed  of  two  Judges,  In  Railroad  Co.  v. 
6a»e.  BS  Miss.  200.  That  doctrine  does 
not  receive  the  assent  of  our  Judgment ; 
and  if  In  futnre,  when  the  question  may  be 
presented  for  decision,  we  shall  feel  con  - 
Btralneil  to  yield  to  that  decision  as  au- 
thority for  the  rule  It  announces,  we  shall 
eertatoly  not  extend  the  doctrine  so  as  to 
onbrace  any  other  than  acasefalllng  clear- 
ly within  It.  As  the  Instructions  In  this 
fate  conform  to  tbe  announcement  in  the 
cas^  dted.  we  are  not  presented  an  oppor- 
tantty  to  say  more  In  Just  criticism  of  that 
decision,  but  are  Justified  in  what  we  have 
■aid.  in  order  to  exclude  tbe  conclusion 
vblch  might  otb^wlse  be  drawn  as  to  the 
tltw  we  entertain  of  It. 
Aflnsed. 

T.7so.no.8— 21 
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Kambas  Ott,  H.  ft  B.  B.  Go.  t.  ICtbbs. 

(StiiNWMCSourt  of  JfiMinfPPl.  VUiw1T,1M0l> 

RULBOAD  COKFAXISS— KtUUHO  STOOK. 

hi  an  actimt  against  a  TsUrosd  oanpuiy  for 
^ll^ng  plaintifl'B  mule,  plaintiff  proved  that  the 
molewu  grazing  near  by,  and  that  no  stockalana 
was  given  before  atrlkmg  it.  The  evidence  for 
defendant  was  that  it  was  nearly  dark  at  the  Umei 
that  the  head-light  of  the  engine  had  been  Ugfated 
a  short  time  before:  that  theiriiistle  blewand  the 
bell  was  rang  for  the  road  croasing:  and  that  the 
engineer  did  not  see  the  mole  at  all,  bnt  that  it 
was  seen  hy  the  fireman,  bnt  It  was  so  near  the 
train,  and  was  running  so  rapidly  towards  it,  that 
he  did  not  hare  time  to  oail  tbe  attention  of  the- 
eogineer  to  it  till  too  Isfes  to  prevent  the  oollision; 
aiu  tbat  the  train  was  long  sad  heavy,  golnr 
down-grade,  and  nmnlng  very  rapidly,  and  oould 
not  have  been  stopped  if  the  attempt  had  been 
made  when  the  mule  was  first  seen.  Held,  that 
defendant  was  not  negligent. 

Appeal  from  circuit  court,  Marshall 
county;  W.  M.  Roqbbb,  Judge. 

Appellee,  Myms,  sued  the  railroad  com- 
pany for  kilUng  bis  mule  by  a  rcnnlng 
train.  He  proTed  that  tbemulewaa  kiUea 
at  a  point  where  tiie  dirt-road  erosses  tbe 
railroad ;  that  tbe  mule  was  grasing  near 
by;  and  that  no  stock  alarm  was  given 
before  striking  tbe  mule.  The  testimony 
of  the  railroad  company  was  to  tbe  effect 
that  at  the  time  tbe  mule  was  struck  It 
was  nearly  dark.  That  tbe  head-light  of 
tbe  en^e  liad  been  lighted  a  short  time 
btfore.  Tbat  when  the  mule  was  first 
Been  be  was  near  to  tbe  railroad,  and  mn- 
nlng  towards  it.  Tbat  tbe  whistle  blew 
and  the  bell  was  rung  for  tbe  road  croas^ 
Ing,  but  tbe  mule  was  struck  before  any- 
thing could  be  done.  Tbe  engineer  did  not 
see  the  mule  at  all.  but  It  was  seen  by  tbe 
fireman,  and  another  employe  of  the  com- 
pany riding  on  the  Kiglne  at  the  time,  bnt 
so  near  to  tbe  railroad,  and  running 
towards  It  so  rapidly,  that  they  did  not 
have  time  to  call  the  attention  of  tbe  en- 
gineer to  It  till  too  late  to  effect  anything 
to  prevent  the  collision.  That  the  train 
was  an  excursion  train,  very  long  and 
heavy,  going  down-grade,  and  running 
very  rapidly,  and  could  not  have  been 
stopped  U  the  attempt  had  been  prompt- 
ly made  when  the  mule  was  first  seen. 
There  was  verdict  and  Judgment  against 
the  company,  from  which  It  appealed. 

J.  W.  Bnebaoatt,  for  appellant.  Fant  4 
Ffottt  for  appellee. 

Campbell,  J.  TheTerdlct  should  have 
been  for  tbe  defendant.  The  court  might 
properly  have  instructed  the  Jury  to  find 
tor  it.  The  evidence  vindicates  the  defend- 
ant from  all  blame  for  theaccident,  which 
resulted  from  tbe  rashness  of  the  mule  In 
attempting  to  cross  tbe  railroad  in  front 
of  a  rapidly  running  train. 

Reversed  and  remanded. 


LiAlAB  V.  Cabton  0t  al, 
{Supreme  Cburt  of  MlaatnfppL   X^b.  34, 1890.) 
Biaonan*— DaaaamioN  or  Laxd— HomssnAn. 

1.  Ibe  desoripUon  In  the  deolarstion,  and  ia 
plaintiff's  chain  m  title,  of  tiie  land  sought  to  be 
reoovered  in  ejectment,  as  the  "north  mfft  of  the 
soQth-WBBt  avarter  of  lot  two,  **  is  insalBaient. 

&.  In  Jflsslasippt,  the  homestead  exemptioa 
eaanot  be  allotted  in  an  action  of  ejectment 
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Appeal  trom  elrcvlt  court,  Amite  eonn* 
ty ;  J.  B.  Cbbishan,  Judge. 

TblB  la  an  ^ectment  suit  by  the  appel- 
lant, Lazar,  to  recorerfromapp^le^iCae- 
ton  and  others,  the "  north  part  ol  the 
south-west  quarter  of  lot  two,  the  south 
half  of  lot  four,  and  seventy-eight  acres  In 
lot  five.  **  There  was  verdlctand  Judgment 
to  favor  of  plaintiff,  Lasar,  for  all  the  land , 
subject  to  the  homestead  rights  of  Caaton 
and  others,  from  which  plalntUI  appealed. 

T.  McKulgbt,  tor  appelant.  Comedy  A 
Ratcliif,  for  appellees. 

CoopBB,  J.  The  court  properly  refaaed 
the  lustructlona  asked  by  the  plaintiff. 
The  first  inatmctlon  Is  erroneous  in  no  far 
as  It  announces  the  right  of  the  plaintiff 
to  recover  the  "  north  part  of  the  south- 
west quarter  of  lot  two. "  This  deecrlp- 
tion,  wbicfa  mna  through  the  plaintiff 'a 
declaration  and  chain  of  title,  is  void  for 
uncertainty.  It  is  Impossible  to  determine 
whether  1  acre  or  40  Is  claimed,  or  where 
In  the  subdivision  it  Is  located. 

The  second  instruction  la  erroneous  in 
Its  asaumptton  that  the  homestead  exemp- 
tion may  be  allotted  in  an  action  of  eject- 
ment. Homesteads  are  to  be  set  apart  by 
commlsBlonem  who  view  the  premises, 
and  not  by  a  Jury  proceeding  on  evld^ice 
only. 

We  And  no  facta  In  the  record  warrant- 
ing the  third  Inatxuctlon  asked. 

But  the  court  erred  In  directing  the  Jn^ 
to  find  a  general  verdict  for  the  plalntln, 
subject  to  the  defendant's  homestead  rights 
In  the  whole  tract  of  land.  Thed^endant 
himscdf  denied  that  he  owned  any  land  in 
lot  4,  a  part  of  which  ia  demanded  by  the 
plaintiff.  If  tbia  be  true,  bis  bomettead 
right  cannot  extend  to  that  lot. 

On  the  facta  as  they  now  appear,  the  ver- 
dict should  have  been  for  the  ddendant  as 
to  the  land  in  lot  %  for  the  plaintiff  for  the 
■onth  half  of  lot  4,  and  for  the  plaintiff  for 
the  78  acres  In  lot  6,  aubjeet  to  the  dilend- 
anta'  homestead  rights  therein. 

Judgment  reversed. 


Bbinbon  v.  Bbbbt  et  al. 
(Su/preme  Court  cf  Jffestovfppi.    Feb.  M,  1890.) 
Fabthxeshif— Rights  or  pABTmssnimBs— 

RErORUATION  OT  MOBTOAOB. 

1.  Complainant,  having  bought  an  interest  In  a 
mercantile  business  and  advanced  mcmay,  after- 
wards made  a  contract  with  his  paniier  by 
which  the  latter  agreed  to  close  np  the  basing 
on  a  certain  date,  when  complainant  might,  at  his 
option,  receive  the  amotmt  he  had  paia  for  his 
Interest,  and  the  advances  made  by  him,  with  In- 
terest, oe  the  amoimt  he  had  invested,  and  half 
the  proflta.  The  partner  ezeouted  a  deed  of  tnut 
on  land  owned  by  him  individually,  to  seonre  his 
conmlisncewlth  the  oontract  He  died  before  the 
day  for  closing  up  the  basiness  arrived,  sad  com- 
plainant took  charge,  sold  the  goods,  and  paid  the 
firm  debts.  3eld  that,  at  the  time  agreed  upon, 
oonmlainant  could  elect  to  bea  eceditraof  the  firm 
to  the  extent  of  his  investment  and  interest,  or  to 
remain  a  partner. 

3.  Oueleoting  to  be  a  credltOT,  he  would  bare 
no  more  rights  than  other  coraditan,  and  oould 
claim  no  rights  as  a  partner. 

8.  The  deed  ot  tnut  given  bf  his  partner  ao- 
ddentally  omitting  to  inolode  um  that  was  in- 
tended to  be  Imcilaaod,  ocHopLiliiant  to  entlttod  to 
have  it  reioniied  as  againrt  the  widow  and  heir  of 


the  grantor,  and  a  subsequent  mortgagee  of  the 

land  witli  notice  of  complainant's  rignte. 

Appeal  from  chancery  court,  Simpaon 
count? ;  Warbbn  Cowah,  CbanceUor. 
A.  J.  McLAurin  and  Ools  A  White,  tor 

appellant. 

CoopGB,  J.  In  February,  1883,  one 
Smith,  now  deceased,  was  a  merchant  in 
the  town  of  Weatvllle,  having  a  stock  of 
goods  of  the  value  of  %2J0Q0.  Brinson— a 
farmer,  and  unacquainted  with  bnslneas— 
paid  f 1,000  for  a  half  Interest  In  the  busi- 
ness, wlilch  was  thereafter  conducted  by 
Smith,  in  Ms  own  name,  for  the  Joint  ac- 
count. Afterwards,  Brlnson  advanced  to 
the  firm  the  sum  of  $700.  On  the  1st  day 
of  February,  1887,  a  written  contract  was 
entered  into  between  the  parties  by  which 
tt  was  agreed  that  Smith  should  continne 
tu  manage  the  buslnesa.  The  stipnlatioa 
of  thecontract  from  which  the  pres^it  con- 
troversy springs  Is  as  follows:  "And  he 
(Smith)  agrees  and  binds  himself  to  re- 
fund to  said  A.  S.  Brlnson  the  seventeen 
hundred  dollars,  and  ten  per  cent,  per  an- 
num Interest  thereon  from  the  respective 
dates  of  the  Investments,  or  equally  divide 
all  the  profits  of  the  mercantile  business. 
In  lieu  of  Interest  on  the  sum  of  $1,000.00, 
leaving  it  optional  with  said  Brlnson  to 
elect  and  choose  his  money  and  Interest, 
or  his  capital  invested  and  one-half  of  tbe 
profits  of  the  business;  and,  by  mutual 
consent  of  the  parties,  It  Is  agreed  that 
aaid  business  shall  be  closed  out  and  set- 
tled between  the  parties,  either  by  said 
Smith  refunding  said  Brlnson  hla  $1,000.00 
capital  Invested,  and  Interest  on  the 
$700.00,  as  aforesaid,  or.  In  lieu  of  Interest 
on  tbe  $1,000.00,  one-half  of  the  profits  of 
the  business,  as  said  Brlnson  may  direct, 
which  said  Smith  hereby  obligates  and 
binds  himself  to  do  on  tbe  first  of  Decem- 
ber, A.  D.  1887. "  Contemporaneously  with 
the  execution  of  this  contraet.  Smith,  to 
•ecure  compliance  un  his  part  with  the 
obligations  he  had  thereby  entered  into, 
executed  a  deed  of  trust  upon  certain 
lands  and  personal  proper^.  By  this 
deed,  on  default  of  Smith  to  comply  with 
the  contract,  the  trustee  was  to  sell  the 
property  conveyed,  and  pay  to  Brlnson 
what  he  shoald  be  entitled  to  receive  un- 
der said  contract. 

Brlnson  exhibits  tbe  bill  In  tills  cause 
against  Mrs.  BeiTy,  who  was  the  widow 
and  sole  h^r  at  law  of  Smith,  and  against 
Buchanan  and  McKee,  and,  having  stated 
the  facts  above  set  forth,  aiao  shows  that 
Smith  died  prior  to  the  let  day  <rf  Decem- 
ber, 1887,  and  that  at  his  death  the  firm 
bad  on  hand  a  stock  of  goods,  and  owed 
several  debts ;  that  complainant  took 
charge  of  the  business  after  Smith's  death, 
and  eold  the  goods,  and  paid  the  debts 
of  the  firm ;  that,  when  the  time  arrived 
for  bim  to  make  his  election  under  the 
terms  of  the  contract,  be  elected  to  receive 
back  his  monc^,  and  interest  thereon; 
that  there  then  remained  in  his  bands  a 
small  balance  ari^big  from  the  sale  of  the 
assets  of  said  firm,  which  he  applied  to  the 
payment  of  tbe  sum  due  hims^  under 
the  contract:  that  he  then  caused  the 
power  of  sale  conferred  by  the  deed  of 
trust  to  be  executed,  and  the  property 


Digitized  by 


Google 


llias.)  HIBSCH  v.  S 

thereby  coareiyed  to  be  sold,  and  the  pro- 
ceeds applied  to  tbe  payment  of  his  eald 
claim,  bat  tbere  -yet  remalne  doe  to  blm 
Berer^  faandred  dollars.  He  allies  that, 
by  accident  and  mistake,  there  was  includ- 
ed In  the  deed  of  trust  lands  which  Smith 
never  owned,  and  did  not  Intend  to  In- 
clude, aad  that  by  like  mistake  there  was 
omitted  certain  lands  which  Smith  did 
own,  and  did  intend  to  include;  that,  aft- 
er the  death  of  Smith,  hla  widow  executed 
a  mortgage  upon  such  omitted  lands  in 
favor  of  the  delendaat  Buchanan,  in  which 
deed  the  defendant  McKee  is  trustee;  that 
Buchcman  had  notice  of  complainant's 
rights  to  have  his  mortgage  corrected  and 
reformed,  and  the  omitted  lands  Inserted 
therein  according  to  the  Intention  of  the 
parties  thereto.  As  to  thelands  accidentally 
omitted  from  hte  mortgage,  complainant 
seeks,  as  against  Hn.  Beray  and  uie  other 
defendants,  to  have  the  mortgage  reformed 
and  corrected,  and  the  lemds  sold  In  pay- 
ment of  the  sum  still  duehim.  Complainant 
also  seeks  relief  as  to  another  lot  of  land 
aj<ainst  the  defendant  Mrs.  Berry,  on  this 
state  of  facts:  During  the  continuation 
of  the  partnership  between  complainant 
and  Smith,  8ml1ii  bought  with  the  part- 
nership fnnds,  and  took  title  to  bimselft 
the  lot  and  buildings  in  which  tbe  busi- 
ness was  conducted.  As  to  this  land,  the 
prayer  of  the  bill  Is  that  it  shall  be  de- 
clared to  be  partnership  assets,  and  liable 
for  the  debt  due  complainant. 

The  defendants  demurred  to  the  bill; 
and,  the  demurrer  having  been  sustained, 
and  the  bill  dlsmlued,  the  complainant 
appeals. 

The  demurrer  should  have  been  over- 
ruled. Wereject  the  proposition  advanced 
by  counsel  forappellant,  that  the  contract 
between  Smith  and  complainant  was  that 
complainant  was  to  be  and  continue  a 
member  ol  the  firm,  but  guarantied 
against  loss,  and  secured  as  partner  In 
proflbi  to  the  extent  of  10  per  cent,  per  an- 
nam  upon  the  capital  by  him  Invested  in 
the  bnsiness.  By  the  contract,  complain- 
ant was  permitted  to  elect  whether,  as  be- 
tween himself  and  Smith,  he  should  be  a 
partner^and,  us  such,  entitled  to  participa- 
tion in  the  profits,  or  a  creditor  entitled 
to  receire  back  tbe  amount  of  his  capital, 
and  interest  thereon  at  10  per  cent,  per 
annum.  If  he  should  elect  to  be  a  credit- 
or, be  was  to  be  secured  In  bis  debt  and 
interest.  If,  on  the  other  hand,  he  should 
elect  to  be  a  partner,  he  was  entitled  to 
receive  only  his  part  of  the  profits  lu  the 
business,  and  repayment  of  the  seven  hun- 
dred dollars  advanced  to  tbe  firm,  and 
interest  thereon. 

The  averment  In  the  bill  is  that  Smith 
died  briore  the  time  fixed  by  the  contract 
tor  complainant's  election,  and  that  com- 
plainant acted  as  surviving  partner,  and 
wound  up  the  bnsiness  of  hia  firm,  but, 
when  the  time  came  for  hlra  to  make  his 
election,  be  elected  to  be  creditor,  and 
not  partner.  In  view  of  this  all^atton, 
and  ot  the  fact  that  the  time  fixed  by  the 
contract  lor  a  settlement  of  tbe  business 
was  December  1, 1887,  It  must  be  assumed 
tbat  complainant,  at  or  befure  that  time, 
elected  to  be  creditor,  and  after  tbat  date 
did  no  act  as  sorvivlng  partner  by  wbieta 
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he  might  be  held  as  such.  It  such  be  the 
case,  he  Is  entitled  to  the  repayment  ot 
his  whole  investment,  and  interest  there- 
on,  according  to  the  contract  entered 
into  by  Smith.  It  may  be  that  the  con- 
tract was  an  unwise  one,  but  with  that 
the  courts  have  no  concern.  They  most 
deal  with  it  as  made  by  the  parties.  If  it 
be  true  tbat  complainant  exercised  bis 
right  of  election,  and  has  stood  on  It,  we 
are  unable  to  perceive  why,  as  against 
Mrs.  Beriy,  who  was  a  volunteer,  and  as 
against  Buchanan,  who,  with  notice  of 
bis  rights,  took  security  on  the  land  In- 
tended to  be  conveyed  by  Smith,  and  as 
against  McKee,  his  trustee,  the  deed 
should  not  be  corrected,  and  the  land 
sold,  for  the  payment  ot  the  debt  due. 
But,  if  this  be  done,  complainant  will  not 
be  entitled  to  disturb  the  title,  nor  In  this 

firoceeding  condemn  the  store-bouse  and 
ot.  If  be  be  creditor,  and  not  partner,  he 
has  no  greater  right  to  go  against  this  lot 
than  has  any  other  creditor.  If  Smith 
was  sole  trader,  be  rightly  took  the  title 
to  himself;  and, If  complainant  has  elected 
to  be  creditor,  and  not  partner,  be  cannot 
have  a  right  as  partner  to  an  interest  In 
this  lot. 

It  is  clear  tbat  on  the  facts  stated  the 
complainant  entitled  to  relief,  either  as 
against  the  land  omitted  by  accident  from 
bis  mortgage,  or,  as  partner,  to  have  the 
store-house  and  lot  declared  to  be  part- 
nership property.  It  la  equally  clear  that 
he  cannot  have  relief  as  to  both.  On  the 
averments  ot  the  bill,  bis  right  is  that  of 
creditor. 

The  decree  is  reversed,  demnrrer  over- 
ruled ,  and  leave  given  defendants  to  answer 
within  80  days  after  the  mandate  shall  be 
filed  in  tbe  court  below. 


HiBSCH  et  ml.  V.  Bkbardsom  ot  al. 
{SwprefM  Court  o/ JUMisfftppi-  Feb.  17,1800.) 

FUUDHLBHT  COKVBTAKOBS— -EvmSNOS. 

Where  an  action  ia  brought  to  set  aside  % 
sale  on  tbe  nound  that  it  was  made  in  fraud  Ot 
creditors,  and  the  debUff  admits  that  ha  was  In- 
debted to  defendaotB  when  the  sale  was  made,  it  Is 
error  to  refuae  to  Instroot  the  Jury  that  detfendanta 
were  not  reqiilred  to  prove  the  items  of  their  ao- 
count,  but  that  the  inaebtedness  mi^ht  be  shown 
by  the  debtor's  admissions,  or  by  any  evidence  that 
satisfied  the  Jury  of  tbe  correctness  of  defendanta' 
claim,  as  the  refusal  to  give  the  instruction  was 
caloolated  to  make  the  imi»reAi(Ki  that  as  the  ao- 
count  was  not  before  the  Jnry,  the  faoi  of  tbe  In- 
debtedness was  not  establuhea. 

Appeal  from  circuit  court,  Clay  conn^; 
L.  E.  Houston,  Judge. 

This  case  was  bdore  this  court  at  a 
former  term,  and  will  be  found  reported  in 
8  South.  Rep.  569.  One  Cohen  owned  two 
stocks  of  goods, — one  In  Nashville,  and  the 
other  in  West  Point.  Cohen  sold  the  Nash- 
ville stock  to  appellants,  Hirsch  Bros.  & 
Co.,  for  a  debt  he  owed  a  bank,  for  which 
Hlrscb  Bros.  &  Co.  were  sareties,  and  sold 
tbe  West  Point  stock  to  Hirsch  Bros.  & 
Co.  In  payment  of  a  debt  he  owed  them. 
Appellees,  Richardson,  Mason  &  Co.,  who 
were  creditors  of  Cohen,  attached  the 
stock  at  West  Point  after  It  came  Into  the 
possession  of  Hlrech  Bros.  &  Co.,  and  at- 
tacked the  sale  and  transit  to  Hirsch 
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Bros.  &  Co.  for  frand.  Hirsch  Broa.  ft  Co. 
Interposed  their  claim  to  the  stock.  On 
the  former  appeal,  the  case  was  reversed 
because  of  an  erroneous  instruction.  The 
case  went  back,  and  was  retried ;  result- 
ing in  a  Terdict  and  Judsnnent  in  favor  of 
Bichardnon.  Mason  ft  Co.,  from  whlcb 
Elrsch  Bros,  ft  Co.  appealed. 

Beall  &  P<}pef  for  appellants.  Barry  A 
Beckett  and  Fox  A  Rouae,  for  appellees. 

Caupbbix,  J.  The  court  erred  In  refus- 
Infc  the  Infltrnctlon  asked  by  the  claimants 
to  the  etlectthat  the  Indebtedness  of  Cohen 
to  tbem  was  not  required  to  be  proved  by 
the  ttems  of  the  account,  but  might  be 
shown  by  the  admission  of  Cohen,  or  by 
any  evidence  that  satlsfled  the  Jury  that 
he  did  owe  the  claimants  when  he  sold  to 
themtfaegoods  in  controversy.  Therewas 
no  neceentylor  tbe  production  of  the  open 
acconnt,  and  we  are  unable  to  percdve 
why  the  claimants  were  so  per^tent  tn 
theeftorttogettheaccount  bcvorethe  Jury. 
Itconid  notadd  anything  to  the  abundant 
testimony  to  the  fact  of  the  Indebtedn^fis 
of  Cohen  to  Hirsch  Bros,  ft  Co.  His  ad- 
mission, as  a  witness,  that  he  was  In- 
debted waci  certainly  evidence  of  the  fact 
of  bis  indebtedness,  which  we  think  la  sat- 
isfactorily shown  by  an  the  evidence  in  the 
case.  It  seems  to  us  that  there  is  no  Just 

EYJund  on  which  to  donbtthat  Cohen  was 
rgely  thA  debtor  of  Hirsch  Bros.  &  Co., 
when  tbe  sale  was  made.  The  refusal  to 
give  the  instruction  mentioned  was  calcu- 
lated tomake  the  Impression  that,  aa  the 
account  was  not  before  the  Jury,  the  fact 
of  Indebtedness  was  not  established,  while 
we  think  there  was  no  necessity  for  the 
production  of  t^e  account,  and  tliat  it 
might  properly  have  been  dispensed  with. 
The  fact  of  the  indebtedness  of  Cohen  was 
the  thing  to  be  proved,  and  that  could  be 
established  as  any  other  fact,  without  the 
books,  ora  copy  from  tbem.  If  tbeaccount 
had  been  presented  to  him  as  a  witness, 
and  admitted  to  be  correct,  that  would 
have  made  it  admlsidble. 

We  will  not  undertake  to  pass  In  detail 
on  the  rulings  of  the  court  upon  deposi- 
tions, and  parts  of  them.  The  objections 
to  thedepositionB,ln  thelrentlrety.are  un- 
tenable, und  were  properly  overruled;  but 
there  were  answers  to  Interrogatories 
which  should  have  been  rdected,— e.  g.^ 
that  part  of  the  answer  of  E.  R.  Richard- 
son to  interrogatory  fi,  In  which  he  relates 
tiiat  Cohen  frequently  bad  tola  him,  before 
blspretended  sale,  that  heowed  lemmoney 
and  was  in  better  condition  flnancinlly 
than  he  had  been  in  for  several  years;  and 
so  of  the  last  sentence  of  the  answer  of 
this  witness  to  the  sixth  Interrogatory. 
In  Price's  deposition  is  an  Improper  state- 
ment as  "  to  the  attachment  of  Hirsch  Bros, 
ft  Co.,"  which,  while  of  small  moment,  is 
wholly  inadmlBsiblPiand  should  have  been 
rejected.  The  last  part  of  tbe  answer  of 
Joseph  Frankland  to  the  fifth  interroga- 
tory, in  which  he  volunteered  the  opinion 
that  the  "sale  to  Hirsch  Bros,  ft  Co^  was 
a  sham"  was  grossly  improper;  and  so, 
also,  of  the  latterpart  of  his  answer  to  the 
rtxth  Interrogatory;  and  his  answer  to 
the  tenth  interrogatory.  In  which  hestates 


that  he  knew  "that  Hirsch  Broa.  ft  Co. 
were  concerned  in  two  large  failures  of 
their  own,  and  two  of  others,  within  the 
last  few  years,"  was  of  like  character. 
That  part  of  the  deposition  of  J.  B.  Blcb> 
ardson  In  which  he  states  that  tbe  general 
impression  made  on  him  by  Mr.Gohen  wa» 
that  the  whole  transaction  was  a  fraud, 
etc.,  was  inadmisBlble. 

We  regret  the  necessity  to  reverse  the 
Judgment  in  this  case,  but  are  convinced 
that  a  new  trial  should  be  had.  In  the  hope 
that  on  a  third  trial  no  error  will  occur, 
and  a  verdict  be  rendered  which  cannot  b« 
set  aside.  Reversed  and  remanded. 


iaupnme  Court  2flMiMf|>pi.  Fftb.  M,  IBM;) 
ExBoonos^-CLAwun's  Ibbus— CoimTAiraH— 

DUCRIPTIOH. 

1.  The  olalmfliit'B  Issue  in  Miaslasiiipt  oanno* 
be  ndaed  where  the  lartyerty  levied  oa  is  nal  es- 
tate. 

3.  ▲  deed  of  trust  o(»veyliig'*oae  tan-hcraa- 
power  eDglne  and  boiler,  Jaiiiea  lietfSl  make^**  la 
v<tfd  tor  nuoeirtainty  of  descrlpttoiL 

Appeal  from  circuit  court,  Oarite  coun- 
ty;  8.  H.  Tbbbal,  Judge. 

Appellant,  Leftel,  had  ajudgment  against 
one  Riley,  on  which  he  had  an  execntloa 
issued,  which  the  sheriff  levied  on  an  en- 
glue  and  boiler  in  the  possession  of  Riley, 
and  on  bis  premises.  Riley  made  an  affi- 
davit, which  tbe  sheriff  returned  with  tbe 
execution,  claiming  the  property  as  a  part 
of  his  homestead,  and  thnefore  exempt ; 
the  same  not  being  worth  over  (2,000. 
Miller,  tlie  appellee,  interposed  a  claim  to 
the  engine  and  boiler,  as  a  part  of  the  free- 
hold, by  virtue  of  a  deed  of  trust  be  held 
on  Riley's  property,  including  the  engine 
and  boiler;  and  the  trial  of  hTsdalmant'a 
issue  resulted  in  a  Judgment  InblsfbTor,. 
from  which  Leffel  appealed. 

W.  N.  King,  for  appelant. 

Cooper,  J.  n  the  machinery  was  a  part 
of  the  realty  when  the  levy  was  mcuie.  It 
could  only  be  levied  on  by  levying  on  the 
realty.  But  in  anch  case  the  claimant 
could  not  raise  tbe  objection  by  interpos- 
ing the  claimant's  Issue.  The  right  of  an- 
other than  the  defendant  to  Interpose  In 
this  manner  applies  only  to  eases  In  wblcb 
personal  property  Is  s^xed;  there  Is  no- 
such  thing  known  to  the  law  as  a  claim- 
ant's Issue  where  real  estate  Is  the  subject 
of  controversy. 

If,  on  the  other  hand,  the  machinery  wa» 
personalty,  the  claimant  has  failed  to  es- 
tablish his  right  to  the  property.  It  waa 
levied  on  in  the  possession  of  the  defend- 
ant in  execution,  and.  If  it  was  personBltT-, 
snch  possession  was  prtma  fliefe  evidence 
of  title  in  tbe  defendant  in  execution.  To- 
meet  the  prima  facie  case  thus  made,  the 
claimant  introduced  a  deed  of  trust,  in 
which  is  Included  "  one  ten-horse-power  en- 
gine and  boiler,  James  Leffel  make."  This 
description  is  insufflcieut  to  Identify  the 
property,  and  the  conveyance  as  to  Itwas 
void  for  uncertainty.  Allen  v.  Dlcken,  6& 
Miss.  91;  Nicholson  v.  Karpe,  68  Miss.  84. 

Judgment  reversed. 
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TOLKINO  T.  HUOXABAT. 
<AQinmc  Court  0/ KiMtMipjrt.   Feb.  1890.) 

TBOTBR  AHD  COTTTraaiOW— 8aU— RB8CI8810H. 

Wtaero  a  chattel  Is  sold  on  credit  and  de- 
llTcsred  to  the  pnrtdiaser,  with  the  underatandlng 
tluat  be  Is  to  coeootehla  note  In  parmentj  and  also 
give  ssUafMilacy  saaarito;  the  fiiA  tliat  the  aeUv, 
wbo  WW  nM  aafclifled  with  the  aamiiitri  tKOa  to 
deUrer  the  note  on  tbs  retorn  of  the  duittel  does 
not  make  Um  ndttgr  of  »  ecMLvsnlon  of  the  diat- 
tal;  the  reeolaflon  of  the  aale  nndfln  tte  note 
valueleai. 

Appeal  from  drcalt  court,  Clarke  coun- 
ty ;  S.  H.  TsBBAL,  Judge. 

One  Seegara,  agent  for  Henry  Tolklnff, 
sold  to  C.  C.  Hockabay  a  mule,  the'  prop- 
erty of  Volklng,  for  $85,  on  credit;  the 
trade  to  stand  if  Volklng  wasBatiafled  with 
the  aecailtr.  A  note  for  $85  (aboat  which 
ttiere  Is  diapnte  aa  to  whether  It  was  exe- 
cuted)  was  to  be  given,  and  a  deed  of  trust 
on  the  mule  sold,  and  a  written  obllgatlott 
to  execute  deed  of  tmst  on  crop  whrai 
the  same  should  be  growing  The  deed  of 
trust  on  the  mule  and  the  written  obliga- 
tion above  referred  to  were  executed  and 
left  In  the  hands  of  Seegars,  till  Tolking 
bad  tdme  to  investigate  and  see  U  he  was 
satlsfled  with  the  security.  The  deed  of 
trust  was  not  acknowledged.  The  mule 
was  deUvered,  and  afterwards  Volklng 
went  out  to  Huckabay's  place,  and  not 
being  satisfied  with  the  appearance  of 
thln^,  Huckaby  not  owning  the  land  on 
which  he  propcued  to  make  a  crop,  and 
the  Indications  being  unpropltious,  he 
sent  for  the  mule,  and  had  it  returned  to 
blmaeU,  but  did  not  deliver  up  the  alleged 
note,  the  unacknowledged  deed  of  trust 
on  the  mule,  and  the  written  obligation ; 
whereupon  Huckabay  sued  for  the  con- 
reralon  of  the  mule  by  Volklng.  and  recov- 
«ed  Judgment,  from  which  volklng  ap- 
pealed. 

T.  A.  Wood,  for  appellant.  J.A.  Anda^ 
BOB,  for  appellee. 

Campbell,  J.  This  case  was  made  to 
turn  in  the  court  below  on  the  fact  that 
there  had  not  been  a  return,  or  otter  to  re* 
turn,  to  Hnekabay  oi  the  note  he  say*  he 
save  for  the  mule.  It  la  very  donbtfol 
-whether  a  note  was  given,  and,  If  It  was, 
it  was  the  note  of  Huckabay,  which  would 
be  rendered  valueless  by  the  rescission  of 
the  contract  of  sale  out  of  which  it  arose, 
and  the  failure  to  return  tbis  worthless 
paper  was  not  an  answer  to  the  claim  of 
the  Tight  to  rescind  the  sale.  This  errone- 
ous view  caused  erroneous  action  on  the 
fakstmcUons  on  both  sides,  and,  without 
further  spedfleatlon  ol  error,  we  reverse 
the  Judgment,  and  remand  the  caose  for 
anew  trial. 

WnrsBM  Umioh  Tbl.  Co.  t.  Dozibb. 
{Smpnme  Court  of  Miastmppi.  Feb.  M,  1890.) 
TEUtORum  CoHPAXiSB— -KBauesHOX. 

1.  An  action  will  not  lie  against  a  telegraph 
eempmir,  either  under  the  statute  or  at  common 
iMWm  tar  failure  to  transmit  a  verbal  messa^,  oral- 
ly odivered  to  the  operator,  in  the  abseooe  of 
eridenoe  of  a  custom  to  that  ecffecL 

S.  In  an  acticm  bj  a  physician  against  a  tele- 
graph  oompaov  for  uilore  to  txansmit  a  message 
to  him,  a  verdict  in  plaintiff's  favor  will  be  oet 
aside,  where  It  appears  that  no  message  for  trans- 


mission to  pldnWf  was  diarged  or  pelO.  for,  but 
that,  after  two  inefEectoal  attempts  to  reach  other 
tAiyslolans,  the  operator  TOlnntarily  Inquired  for 
plaintiff,  and  was  Informed  that  ha  was  not  in 
town. 

Appeal  from  circuit  conrt,  Perry  connt7 ; 
S.  U.  Terral,  Judge. 

The  son  of  one  Bilbo  seriously  wounded 
himself.  Bilbo,  and  gave  two  friends, 
Stewart  and  Flannagan,  60  cents,  with 
directions  to  tel^raph  from  PopIarvlUe 
to  Hattlesburg  for  Dr.  Dozier.  Stewart 
and  Flannagan  talked  the  matter'over, 
and.  instead  of  following  directions,  first 
telegraphed  to  two  other  physicians  at 
different  places, — paying  for  one  of  the 
telegrams  with  the  money  sent  by  Bil- 
bo, leaving  the  other  to  be  paid  after- 
wards by  Bilbo.  Finally  th^  concluded 
to  telegraph  for  Dr.  Dozier.  They  testified 
that  they  told  the  operator  so  to  do;  but 
the  operator  testifies  that  no  message 
was  given  him  to  send  to  Dr.  Dozier.  bat 
that  he  himself  asked  the  operator  at  Hat- 
tlesburg if  Dr.  Dozier  was  In  town,  and  re> 
celved  a  reply  in  the  n^ajUve;  and  the 
operator  also,  of  his  own  accord,  tel^ 
graphed  to  Ellisville,  to  see  If  he  could  get 
a  physician  he  knew  there,  and  was  unsuc- 
cessful. Bilbo  came  into  town,  and  paid 
for  the  tel^am  which  had  been  left  un- 

gald.  makingtwotelwramsonlyforwhlch 
e  paid,— one  to  a  Sr.  Walker,  and  the 
other  to  a  Dr.  Watkfns.  He  paid  nothing 
tor  any  telegram  to  Dr.  Dozier,  nor  was 
anything  demanded  of  him  for  any  each 
telegram.  It  seemsthat  Dr.  Dozier  was  In 
Hattlesburg,  though  it  was  unknown  to 
tbe'  operator  there  when  the  operator 
asked  him  from  Poplarvllle.  Dr.  Docier 
brought  suit  against  tbe  telegraph  com- 

8 any  to  reeover  damages  tor  failure  to  de- 
rer  a  messf^Ee,  and  recovwed  Jodgmmt 
for  9110,  the  amount  he  would  have 
charged  if  he  had  gone  to  attend  on  BUbo's 
son.  from  which  the  company  appealed. 

W.  P.  A  J.  B.  Bania,  for  appellant.  CW^ 
booD  A  Green,  for  appellee. 

Campbbll,  J.  The  verdict  Is  contrary 
to  the  law  and  evidmee,  and  should  have 
heen  set  aside.  There  Is  no  warrant  In  the 
evidence,  In  any  view  of  the  law,  for  a  re> 
covery  of  any  actual  damage,  for  none  is 
shown ;  it  not  appearing  that  Dr.  Dozier 
sustained  any  by  reason  of  the  non-receipt 
of  a  message  requesting  his  services.  The 
truth  appears  to  be  that  no  message  was 
sent  to  Dr.  Dozier,  but  that,  an  IneOectnal 
effort  having  been  made  to  get  Dr.  Walker 
at  Nicholson,  and  Dr.  Watl^  at  Hattles- 
burg, the  operator  at  Poplarvllle  in- 
quired of  the  operator  at  Hattlesbarg  U 
Dr.  Dozier  was  In  the  town,  and  was  In- 
formed, In  reply,  that  he  had  removed  to 
Gulf  Port,  and,  this  being  supposed  to  be 
true,  no  message  was  sent  to  Dr.  Dozier. 
It  is  certain  that  no  message  to  him  was 
charged  for  or  paid  for,  and  ttiw^ore  noth- 
ing was  rec^ved  by  the  company  on  this 
account.  It  appears  that  Che  operator. 
Mr.  Atkins,  was  in  full  sympathy  with 
those  trying  to  procure  a  physician ;  and 
at  his  own  instance,  and  free  of  cost  to 
them,  wired  to  EUlsville  for  the  purpose  of 
getting  a  physician  known  to  him,  who 
lived  tbere;  and  this  suggesto^elmprob- 
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ability  that  he  Bhoaldhavefalled  to  trans- 
mit any  meBsasre  dellTered  to  Um  to  be 
Mnt  to  Br.  Dozler. 

The  only  toesBages  actually  written  for 
transmlealon  were  to  Dr.Walker  at  Nichol- 
son, and  to  Dr.  Watklns  at  Hattlesburg, 
and  they  were  transmitted.  If  It  be  true 
that  Stewart  and  Flannasran,  orelther.told 
the  operator  to  wire  Dr.  Dozler,  the  ques- 
tion is  whether  that  was  the  delivery  ol  a 
message,  within  the  meaning  of  the  law, 
for  the  non-transmlBsion  and  delivery  of 
which  liability  would  be  Incurred  by  the 
company.  In  the  absence  of  satisfactory 
evidence  of  a  known  course  of  business  by 
the  tPl^apb  company  to  receive  verbal 
messages  orally  delivered  to  operators  for 
trcuismlsslon,  we  are  not  willing  to  sanc- 
tion the  proposition  that  failure  to  trans- 
mit such  a  message  Is  a  gronad  for  recov- 
ery against  the  company,  either  by  stat- 
Bte  or  common  law.  It  Is  common  knowl- 
edge that  messages  are  required  to  be  writ- 
ten, and  npon  the  blanks  of  the  company, 
and  It  would  be  hazardous  to  pursue  any 
other  courae.  -The  Teiyexpreasion.as  to  a 
message  d^vered  to  be  sent,  carries  with 
it  the  Idea  ofawritten  orprlnted  message; 
and  It  would  seem  that  for  one  to  talk  to 
the  operator,  as  to  the  message  he  desired 
to  send,  could  not,  In  view  of  the  course  of 
business  of  telegraph  compfuiies.  Impose 
ai^  liability  on  such  company. 

Reversed  and  remanded. 


Obbbh  t.  State. 
(/3tmnm  Ooimt  itf  MiBtMvpL  MHoh8,isgo.) 
ATTSHFr  TO  Oomoi  Bin— BvnxBHfn. 
On  a  trial  for  an  attempt  to  ocnmiit  a  rue, 
the  poeecating  wltnen  tertifled  that,  while  ild- 
ins  horseback,  she  stopped  her  hor&j,  intending  to 
aak  defendant's  aMlstanoe  In  holding  it  while  a 
train  was  paBstng;  thaL  after  the  train  had  paued, 
defendant  oaugbt  hold  of  her  tiding  skirt:  and 
that  she  struck  her  horse,  and  in  this  way  got  loose 
from  defendant.  Held,  that  a  verdict  &  guilty 
would  be  set  aside,  as  these  ffeota  do  not  give  rise 
to  a  leasonable  Infannoe  that  defendant  Intended 
to  oommit  a  rape^ 

Appeal  from  drcnlt  court,  Copiah  coun- 
ty;  J.  B.  Ghrisuan,  Judge. 

Ben  Green  was  indicted  for  attempt  to 
commit  rape.  On  the  trial  the  following 
tacts  were  testified  to  by  Mrs.  6..  upon 
whom  the  allerred  attempt  was  made: 
That  she  was  riding  horseback  along  the 
public  road ;  had  arrived  at  a  point  where 
said  public  road  crosses  the  railroad,  and, 
knowlngthat  a  train  would  soonbealong, 
she  stopped  and  turned  her  horse's  head 
from  the  railroad,  expecting  to  ask  the  as- 
sistance of  a  negro  man  (the  defendant) 
whom  she  saw  near;  that  the  train  did 
pass,  and  she  proceeded  on  her  way,  when 
the  negro  ran  after  her,  and  caught  hold 
of  her  riding  skirt,  when  she  "hollered," 
and  struck  her  horse,  which  had  become 
frightened  at  the  approach  of  the  n^ro  so 
rapidly,  and  In  this  way  got  loose  from 
him ;  and  that  the  negro  ran  towards  the 
"poor-house,"  while  she  called  for  asslst- 
ance,  had  him  arrested,  etc.  She  also  pos- 
itively identified  Ben  Oreen  as  the  negro 
who  no  acted.  There  was  a  verdict  and 
Judgment  of  guilty,  from  which  Oreen  ap- 
pealed. 


RAwaey  A  WOBb/f,  for  appellant. 

CooFEB,  J.  The  evidence  Is  Insufficient 
to  support  the  verdict  of  the  Jury.  We 
may  conjecture  the  purpose  of  the  defend- 
ant to  have  been  to  commit  a  rape,  but, 
on  the  facts  disclosed,  it  Is  conjeetnreonly, 
and  not  an  inference  reasonably  drawn 
from  the  evidence.  The  probabilities  may 
be  greater  that  a  rape  was  Intended,  ratb- 
erthan  robbery ormurder;  butmereprob- 
ability  of  guilt  of  a  particular  crime,  and 
that,  too,  springing  more  from  instinct 
than  from  proved  facts,  cannot  support  a 
verdict  of  guilty.  There  Is  great  danger 
of  improper  convictions  In  cases  of  this 
character,  and,  wbOethecourtBshonld  not 
for  that  reason  Invade  the  province  erf  the 
Jury,  the  danger  admonishes  us  of  the  ne- 
cessity of  standing  firmly  npon  the  right 
and  duty  of  proper  supervision  and  eon* 
trol  over  them. 

The  Judgment  Is  reversed. 


Dbbs  t.  Stath. 
(Supreme  Cmurt  of  MiMissippi.  Haroh  8, 1890.) 
Road  IiABOB— Who  Lublb  to. 
One  aroointed  overseer  of  a  pabllo  load  by 
the  board  ox  superTlaors,  in  Ulssusl^,  la  not 
subject  to  be  called  to  work  as  a  hand  on  another 
road. 

Appeal  from  droult  court,  Jackson  conn- 
ty;  S.  H.  Terbal,  Judge. 

M.  A.  Dees  had  been  appointed  overseer 
of  a  public  road,  and  was  afterwards  sum- 
moned to  work  on  anotherroadas  ahand, 
but  failed  to  obey.  An  affidavit  was  made 
against  him  as  a  dtilnquoit  road  band, 
he  was  tried  and  convicted  before  a  Justice 
of  the  peace,  and  appealed  to  the  etrcait 
court,  where  he  was  again  convicted  and 
sentenced,  from  which  he  appeals. 

M,  A.  DeeBf  pro  M. 

Ooopbb,  J.  The  appellant,  having  been 
appointed  overseer  of  one  public  road  in 
tbe  county  by  the  board  of  mperrlsom 
for  the  year  1880,  was  not  sabjeet  to  be 
called  upon  as  a  hand  to  worii  another. 
Tbe  verdict  Is  clearly  wrong,  and  shonlfl 
have  bem  set  aside  by  the  coort. 

Judgmoit  reversed. 


DAT  0t  al.  V.  Statb. 
(Aapreme  Court  of  Jfttsissippi.  Ibxoh  8,  UOO:) 

LaBCBNT— EVIDBKCB. 

AconTlctlon  of  petit  larceny,  restliiK  on 
tbe  unanpprated  testimony  of  one  witness,  wm<A 

is  oontraalcted  In  several  material  matters,  which 
oontradlotion  cannot  reasonably  be  attributed  to 
mistake  on  port  of  such  witness,  cannot  be  sus- 
tained. 

Appeal  from  circuit  court,  Lincoln  coon* 
ty;  J.  B.  Chrisman,  Jndge. 

Henry  Day  and  two  others  appeal  from 
a  conviction  of  petit  larceny  In  stealing 

^^S'C.  aicNalr,  for  appellants.  T.  3f.  MO- 
ler,  Atty.  Oen.,  for  the  State. 

Gampbbll,  J.  We  are  reluctant  to  di»- 
turb  n  verdict  approved  by  the  circuit 
Judge,  but  our  con  victlon  is  so  strong  In  this 
case  that  the  appellant8_.were  wrongly 
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found  guilty  that  rre  do  not  hesitate  to 
send  the  case  back  lor  another  trial.  The 
ronvlctiOD  rests  upon  the  nnsnpported  and 
■aapidouB  testimony  of  Cephas  Mitchell, 
who  was  contradicted  In  8e\'eral  material 
matters,  which  contra  diction  cannot  be 
acconnted  for,  reasonably,  on  the  assnmp- 
tlon  of  mistake  on  his  part.  Mr.  Allgood 
swore  that  his  ho^  were  stolen  on  the 
lltb  of  January.  Cephas  Mitchell  swore 
that  he  made  a  memorandum  of  the  date 
when  defendants  killed  thehoKs  In  the  sta- 
ble at  the  Beading  place,  and  It  was  11th 
January;  and  Itls  prored  thattbe  defend- 
ants were  not  at  the  Beading  place,  but 
three  miles  off,  at  Cassedy's  place,  until 
the  17th  January.  AUgood  says  three  of 
hlB  hogs  were  black,  and  two  of  them  black 
and  white  spotted.  Although  Mitchell 
made  a  memorandum  of  the  date,  and.  It 
would  seem,  should  hare  made  a  mem- 
orandum of  the  color  and  marks  of  the 
hogs,  he  testlfled  that  the  fire  hogs  killed 
by  defendant  were  black,  and  he  mlBplaced 
the  ear-marks,  testifying  to  a  different 
marking  from  that  proved  by  the  owner. 
II  this  was  the  only  error  of  the  witness 
BfltcheD,  It  might  be  ascribed  to  mistake ; 
but  his  mistakes  are  too  many  and  too 
significant  to  have  any  such  charitable 
view  taken.  He  seems  to  us  ntteriy  un- 
worthy of  belief,  and,  although  he  was  be- 
lieved by  a  Lincoln  coanty  Jory,  we  are  un- 
willing for  the  appellants  to  endure  the 
penal^  until  a  further  Investigation  shall 
be  had  of  this  case.  There  may  have  been 
before  the  Jury  other  facta  than  the  record 
eontcUns,  but.  If  not,  one  should  not  be  ad- 
judged guilty  In  such  a  case. 
Barersed  and  remanded. 


DoBsoN  V,  Stats. 
(fft^pnme  Comrt  <3f  MitttBgippi.  Mubh  8,180a) 
Livb-Btook— ALmnre  Kjjua. 
On  taial  tor  altering  the  marits  of  stock, 
whwe  the  only  evidence  is  that  a  lamb  was  foana 
with  Its  mark  <diaBged  from  that  of  its  owner  to 
that  of  defendant,  a  oonviotdoa  ahoald  be  set  aside. 

Appeal  from  circuit  court,  Harrison 
county;  S.  H.  Terral.  Judge. 

Bobert  Dobson  was  Indicted  for  <dtering 
the  marks  of  stock.  Mrs.  Davis  owned 
some  sheep,  and  her  husband  found  alamb 
with  its  mark  changed  from  that  of  Mrs. 
Dane  to  that  of  Dobson,  on  which  testi- 
mony Dobson  was  eonvlcted  and  sen- 
tenced. He  appeals. 

E.  J.  Bovnrs,  for  appellant.  T,  M,  MiU 
ler,  Atty.  Qea.t  for  the  State. 

Campbell,  J.  The  verdict  should  have 
beea  promptly  set  aside.  Indeed,  the  Jury 
might  properly  have  been  directed  by  the 
court  to  give  a  verdict  of  not  guilty. 
There  Is  no  evidence  tending  to  show  the 
guilt  of  the  defendant,  and  no  such  a  ver- 
dict should  bo  allowed  to  stand.  An  Im- 
portant factor.  Influential  In  determining 
this  court  not  to  disturb  verdicts,  where 
there  Is  evidence  to  sustain  them,  Is  that 
the  circuit  Judge  sanctions  the  verdict  by 
refualng  to  set  It  aside ;  and  the  presiding 
Judge,  while  using  due  caution  not  to  set 
bis  opinion  against  that  of  the  12  men  in 
the  Jury-box,  In  case  of  disputed  facta  and 


discordant  witnesses,  should  not  heidtate 
to  set  aside  any  verdict  which  la  not  anp- 
ported  by  evldenee. 
Beveraed  and  remanded. 


State  v.  Dorset. 

(SuprenM  Court  of  Louiticma.  Ifandi  8, 189a 

&  La.  Ann.) 

Itww  Tbiai/— ITxwLT-DuoovKBiD  EviDXiras. 
An  application  for  a  new  trial,  based  on 
newly-diaoovered  evidence,  is  pr(n>erly  overmled, 
on  the  aaslgnmeat  of  the  trial  jodse  that  the  wit- 
neases  relied  upon  were  sumnumed  bythe  aocnaed 
to  attend  the  trial,  and  were  poraonally  preaent 
during  the  trial,  and  were  not  InteBTogated  to 
him. 

(SyUabuB  hy  Ihe  Court) 

Jamm  DueoU  and  Cullom  Jt  Cappel^  for 
appellant.  WtMerB.  Rogen,  At^.  Oen., 
lor  the  State. 

Watkins,  J.  Appeal  from  the  twelfth 
Judicial  district,  parish  of  Avoyelles.  The 
defendant  appeals  from  a  Jndgmwt  con- 
victing him  of  larceny,  and  sentenMng  him 
to  two  years  at  hard  labor,  relying  on  a 
motion  for  new  trial  and*  one  In  arrest  of 
Judgment.  Both  appear  to  have  been 
taken  pro  fornix,  and  without  merit.  The 
motion  for  a  new  trial  Is  grounded  on  an 
alleged  discovery  of  additional  and  Impor- 
tuit  testimony,  by  which  his  ownership  of 
the  property  charged  to  have  been  stolen 
could  be  pro  red .  The  J  ndge  assigns ,  In  his 
reasons  for  overruling  the  motion,  that 
the  witnesses,  by  whom  this  new  evidence 
is  expected  to  be  obtained,  were  duly  sum- 
moned by  the  defendant,  and  were  In  at- 
tendance upon  the  court  daring  the  prog^ 
ress  of  the  trial,  and  were  not  Interro- 
gated. It  passes  compreh«i8lon  how  bis 
counsel  could  have  failed  to  ascertain  that 
they'  possessed  such  Information  on  this 
most  vital  question  In  the  case;  and  It  la 
even  more  Incomprehensible  to  us  that  we 
should  beexpected  to  accept  the  bare  state- 
ment of  the  accused  as  to  his  exercise  of 
due  diligence  to  obtain  this  testimony,  un- 
der these  clTeumstances.  The  grounds  aa> 
signed  for  the  arrest  of  Judgment  are:  fl) 
That  the  verdict  of  the  Jury  was  contrary 
to  law  and  evidence;  and  (2)  that  the 
Judge's  refusal  to  grant  a  new  trial  was 
contraryto  law.  This  motion  is  trlrolons. 

Judgment  affirmed. 


Succession  of  Duhr. 

(Suipreme  Cw/rt  of  Xiouiafano.   Feb.  10,  1S90, 
^La.  Ann.) 

BSS  ADnroiCATA— AxtHlNiaTRATOBS— Rbstatbmbnt 

op  ACCODKT. 

1.  A  matter  tendered  as  an  issae  on  an  ezeoa- 
triz's  final  account,  regularly  opposed  by  a  cred- 
itor of  the  succession,  evidence  adduced  thereon 
pro  et  con,  and  finally  and  contradictorily  deter- 
mined 1^  a  definitive  judgment  on  appeal,  osnnot 
be  tberewfter  litigated  between  the  same  partiea. 

3.  finch  a  decree  constitutes  ret  at^-udteoto. 

8.  When,  upon  the  final  trial  of  such  an  account 
in  this  court  on  appeal,  the  executrix  is  adjudged 
and  decreed  to  restate  her  account  "according  to 
law,  and  the  views  therein  expressed, "  it  Is  not 
competent  for  the  executrix  to  raise  new  issues, 
but  she  is  bound  to  comply  with  the  decree,  ana 
reatate  her  socoont  acocardinglT. The  orlgiiMl 
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contforeny  Ib  at  an  ead,  and  old  Issnes  cannot  be 
again  agitated  and  raised  on  her  restated  account. 
{SyUaima  by  the  Court) 

Jules  Refne  and  Cbaiiea  Longue,  for  ap- 
petlants.  L,  Be  Poorter,  for  appellee. 

Watkinb,  J.  Appeal  Irom  the  twenty- 
Bixtta  ladlclal  district,  parish  of  St.  John 
the  Baptist.  This  appeal  la  a  supplement 
of  a  prevlouB  one  In  the  same  auccesBion, 
(41  La.  Ann.  209,  6  South.  Bep.  603,)  and 
brings  up  lor  review  the  admlnlatratriz's 
restated  accotint  and  oppusltfun  of  Moll, 
a  special  morteage  creditor. 

The  acconnc  presented  allows  in  favor 
of  the  minors  of  T>ube*B  first  marriage,  In 
capital  and  Interest,  the  sum  of  f 8,604.88, 
and  to  its  payment  applies  the  proceeds  of 
the  adjudication  of  the  cummunlty  real 
estate  to  the  deceased,  as  surviving  part- 
ner of  the  first  community,  by  prel- 
erence;  and,  by  this  means,  there  is  a 
balance  of  9196.48  remaining  due  and  un- 
paid said  minors,  and  nothing  applica- 
ble to  the  payment  of  opponent's  mort- 
gage, which  is  first  In  rank  as  to  property 
of  the  second  community.  Without  at- 
tending to  details,  we  may  state  that  this 
Item  of  credit  is  -the  chief  ground  of  op- 
ponent's complaint.  If  his  opposition 
should  not  prevail,  and  the  administra- 
trix's account  be  homologated,  he  would 
lose  his  entire  debt,  as  the  succession  is  in- 
solvent. It  is  suScIent  to  say  that  the  al- 
lowance vel  Don  of  the  minors*  claim,  as 
now  presented,  is  precisely  the  same  ques- 
tion that  was  discussed  and  determined 
by  OS  whan  the  original  account  was  ex- 
amined. 41  La.  Ann.  80d,  6  South.  Bep. 
602. 

The  grounds  of  opposition  are:  (1) 
That  the  account  has  not  been  recast  and 
restated  conformably  to  the  opinion  and 
decre«  of  this  court;  and  (2)  that  our  pre- 
vious decree  finally  determined  all  the'litl- 
gated  issues  in  said  succession,  and  Issues 
liius  terminated  cannot  be  litigated  anew 
on  a  restatement  of  an  account  in  pur- 
suance of  said  decree.  The  latter  Is  in 
purport  a  plea  of  res  a4Judiea,ta.  In  pur< 
suance  of  the  same  theory,  evidently,  the 
opponent's  counsd  has  filed  what  he  de- 
nominates "an  exception  and  motion  to 
dismiss  appeal,"  but  which,  In  etTect,  is  an 
answer  to  the  appeal  of  the  raecutrix,  and 
a  reiteration  of  the  former  plea,  though 
clothed  with  slightly  different  phrase- 
ology. 

On  the  trial  of  the  account,  counsel  for 
the  executrix  offered  proof  that  the  mi- 
nors' claim  as  to  the  amount  of  the  Item 
mentioned,  ante,  exceeded  that  allowed 
in  our  previous  Judgment  and  decree.  To 
this  offer  of  proof,  opponent's  counsel  ob- 
jected on  the  grounds  stated  In  his  oppo- 
sition, and,  his  objections  bring  sustained, 
and  the  proffered  testimony  rejected,  conn- 
sel  for  the  administratrix  reserved  a  bill 
of  exceptions.  The  ruling  of  the  court 
resulted,  necessarily,  in  the  rejection  of  the 
tendered  account,  and  a  Judgment  sus- 
taining the  creditors*  opposition.  Was  the 
Judge  &  quo  right  in  thos  ruling  and  de- 
ciding? Reference  to  our  former  opinion 
will  show  that  when  the  property  of  the 
first  community  was  adjudicated  to  Duhe 
the  Item  of  merchandise  raised  at  92,000 


was  not  Included  In  the  proe6B-r&-baJ  ot 
adjudication;  but  It  does  appear  on  his 
account  of  tutorship,  subsequently  filed, 
and  faomotogated  by  a  chambers  and  ex 
parte  decree.  When  bis  sorrlving  wife,  as 
administratrix,  filed  her  final  account,— 
the  one  last  opposed,— she  placed  the  mi- 
nors* claim  at  92,818,  with  interest,  as 
stated  in  the  aforesaid  tutor's  account, 
with  rank  of  legal  mortgage,  and  to  be 
paid  in  full  from  the  proceeds  of  said  adju- 
dication. In  preference  to  opponent's  spfr 
clal  mortgage.  The  present  opponent  op- 
posed that  account,  and  specially  averred 
that  there  was  no  such  stodi  of  merchan- 
dise on  hand  in  1870,  at  the  death  ol  the 
decedent's  first  wife,  and  mother  of  the  mi- 
nors, and,  in  the  alternative,  allied  that, 
"it  there  was,  there  Is  in  the  record  no 
Bufllcient  proof  ot  Its  existence."  In  our 
opinion,  at  page  215,41  La.  Ann.,  and  page 
5M,  e  South.  Bep.,  we  say : " On  the  trial  <tf 
the  account  and  opposition,  there  was  no 
other  proof  offered  of  tfaeexlstence  and  the 
value  of  the  stock  of  goods  and  merchan- 
dise, placed  at  92,000,  than  the  Inventory 
of  the  fii'stcommunity,*'and"to  the  Intro- 
duction of  same,  opponent  urged  several 
objections, "  enumerating  them.  On  con- 
sidering the  question,  wesald:  The  "Judg- 
ment and  Inventory  do  not  constitute  sncti 
proof  of  this  Item  of  92.000  as  is  necessary 
to  establish  It  as  against  a  special  mort- 
gage creditor  of  the  tutor,  individually. 
In  the  adjudication  to  the  surviving  hus- 
band ot  their  mother's  half  Interest  In  the 
common  property,  there  la  no  mention 
made  of  ft;  and  opponoit  was  not  dted 
and  made  a  party  to  the  final  account, 
which  Is  relied  upon  as  establishing  It. 
Opponent  put  administratrix  fully  on  her 
guard  by  specialty  denying  and  challrag- 
Ing  the  validity  of  that  Item.  •  •  • 
This  item  was  properly  rejected  by  liie 
judge  a  9no,  €uid  the  debt  of  the  minors 
reduced  to  91>818 ;  but  it  was  correctly  held 
that  it  was  secured  by  the  rasklnff  mort- 
gage. This  reduction  will  enable  tnipo- 
nent  to  realize  the  amount  ot  bis  debt, 
with  Interest  and  10  i>er  cent,  attorney's 
fees,  and  there  will  be  a  surplus  remain- 
ing. "  On  this  hypothesis,  various  amend- 
ments were  suggested  and  enumerated, 
and  among  them  the  following,  vli. :  "  (8) 
The  amount  due  the  minors  must  be  re- 
duced from  $2,818  to  91.818, "  etc 

We  hare  no  doubt  of  the  correctness  of 
the  conclusion  of  the  district  Judge.  Onr 
former  decree  forms  rea Judicata  as  to  the 
claims  ot  the  minors,  and  the  proffered 
evidence  was  properly  refused. 

Judgment  affirmed. 

Fbhmbb.  J.,  absent. 
Behssring  refused. 


Btats  v.  Bbownboh. 

(Supreme  Oowt  of  LoviHana.  IbnA  8,  IBBOl 

«i  La.  Ann.) 

Chimin IiAw — Evidencb  at  FoRMini  Tbiai*. 
1.  la  s  eaciminal  pn»eea1doii,  eridenoe  to  show 
what  the  aonued,  testifying  in  Mb  own  behalf, 
had  stated  on  a  prevkraa  trial  on  tho  same  ohuve, 
in  irtiioh  the  Jury  had  &lled  to  atpree,  Is  ixrele- 
vaut  and  tnaomlaalble,  unless  It  be  to  prove  a 
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confeMlon  cr-ftdndwloii  of  gnitt,  if  it  vpean  ttu* 
tbe  defendant  did  not  testis  at  all  cm  «a  leooiid 
MaL  at  wbich  ha  was  convicted. 

S.  n  oannot  Iw  aUowed  to  in^eaeh  a  wltaieBa 
toltara  be  haa  been  faeatd,  and  under  Aet  89  of 
1886,  which  allows  an  accused  party  to  teatify,  his 
testiinooy  must  be  weighed  and  coosideredaoaocd- 
Ing  to  the  general  mlea  of  evidanoa. 
{SyUaInu  by  th*  Court.) 

Appeal  from  district  conrt,  parish  of 
Natchitoches;  Pibbson,  Judfife. 

Jack  A  DiBmukeaAoT  appellant.  Walter 
R.  JCogen  and  O.  C.  Scarooroa^,  lor  the 
State. 

PocHB,  J.  Underan  Indictment  forrai>e, 
the  deCendantwas  convicted,  without  cap- 
ttal  puniehmeiit.  Hteappeal  bringBup  tor 
dlBcuBslon  two  bills  of  excepttons  which 
are  both  taken  to  the  ruUngs  of  the  trial 
Jndse  In  admitting  testimony  over  his  ob- 
jections. It  appears  that  a  previous  trial 
of  the  accnsed.  on  the  same  charge,  had 
resalted  tn  a  mistrial :  and  that  on  the  first 
tiial  theddtedant  had  offered  in  evidence, 
with  a  view  of  showing  intimacy  between 
bimselt  and  the  prosecotrix,  a  certain  writ* 
ten  order  In  her  favor,  executed  by  hlms^, 
addressed  to  a  country  store-keeper,  and 
cnlling  for  the  delivery  of  certain  merchan- 
diseto  the  prosecutrix  on  his  account.  In 
connection  therewith  the  accused  had  tes- 
llfled,  with  the  view  of  showing  that  the 
order  had  been  drawn  by  hlms^f  and  de- 
livered to  the  prosecutrix,  and  that  he  bad 
subsequently  obtained  possession  of  the 
same  from  the  Btore-kee]>er  on  whom  It 
bad  been  drawn.  Now,  on  the  second  tri- 
al, resulting  In  this  appeal,  while  the  dis- 
trict attorney  was  introducing  his  testi- 
mony in  chief,  and,  of  course,  before  the 
accused  had  offered  the  order  or  any  other 
evidence,  and,  above  all,  belore  be  had  of- 
fered to  tesldlly,  the  state  was  allowed, 
over  the  objecuon  of  his  connsel,  to  prove 
by  a  witness  who  was  present  at  the  first 
trial  the  statements  which  the  accused  bad 
made  In  connection  with  the  order  In  ques- 
tion. It  also  appears  that  the  accused  did 
not  testify  at  all  on  the  second  trial,  and 
it  does  not  appearthat  he  even  offered  the 
order  In  evidence  during  that  trial.  The 
district  Judge  rests  his  ruling  ontbeground 
that  the  testimony  was  relevant  and  com- 
petent. In  connection  with  other  tesUmo- 
ny.  and  circumstances,  to  show  that  the 
order  had  no  real  or  gen  nine  existence,  but 
that  It  had  been  manufactured  by  the  pris- 
oner in  view  and  tor  the  purposes  of  bis 
trial. 

We  cannot  agree  wltb  the  trial  Judge. 
Had  the  order  been  offered  with  the 
avowed  purpose  of  seeking  any  advantage 
therefrom,  and  had  ttaeaccused  testified  on 
the  point,  as  he  had  done  on  the  first  trial. 
It  would  beyond  a  doubt  have  been  com- 
petent for  the  state  to  have  attempted  to 
rebut  the  effect  of  both  the  order  and  the 
testimony  of  the  prisoner.  It  the  latter 
bad  testified  on  the  second  trial,  it  wonld 
bave  been  competent  to  contradict  him  or 
weaken  his  testimony  by  proving  hisstate- 
ments  made  either  on  the  previous  trial, 
or  at  anyotbertimeand  place,  on  the  same 
subject-matter.  Conceding,  even,  on  his 
previous  trial,  the  accused  had  h  ad  recourse 
to  unfair  means,  or  to  false  witnesses,  to 


meet  die  evidence  ottered  against  him,  we 
fail  to  discover  any  law  or  authority 
which  would  Juatify  the  Introduction  of 
testimony  to  that  effect,  to  prove  his  guilt 
of  the  only  crime  with  which  he  was 
charged.  And,  while  we  recognize  the 
right  of  tbe  state  to  Introduce  in  evidenca 
any  statements  previously  made  by  the 
accused  under  tbe  indictment  against  htm, 
wecannot  recognlae  the  relevancy  of  testi- 
mony covering  statements  which  he  bad 
previously  made  in  his  own  favor.fortbe 
purpose  of  showing  by  other  testimony 
That  his  statements  were  untrue  and  false. 
As  the  accused  had  not  yet  testified,  and 
as  in  such  matters  bis  testimony,  wben 
given,  most  "be  weighed  and  considered 
according  to  the  general  rales  of  evidence,** 
(Act  29,  1886,)  the  state  could  not  be  al- 
lowed  to  Impeach  his  testimony  before  he 
had  heea  heard,  (State  v.  Cbevalller,  86La. 
Ann.81.)  Wetberefore  concludethat  there 
is  error  In  the  ruling  complained  of,  and 
that  tbe  accused  must  have  been  injured 
thereby.  We  find  no  error  In  tbe  ruling 
complained  of  In  tbe  other  bill  of  eicception 
contained  in  tbe  record,  but  we  deem  it 
unnecessary  to  elaborate  oorvlews  on  the 
subject.  It  is  therefore  ordered  that  the 
sentence  appealed  from  be  annulled  and  re- 
versed, that  the  verdict  of  tbe  Jury  be 
quashed  and  set  aside,  and  that  tbe  case 
be  remanded  to  tbe  district  coart  for  fur- 
ther proceedings  according  to  law,  and  ao- 
cording  to  the  views  herein  expressed. 


State  v.  Hkdcbhbbt. 

(AtprarM  Court  vf  LouMono.   Maz<6h  1890l 
la  La  Ann.) 

Cbocoiai.  Law— Appui/— ViQunoH  orllinnaiFAL 

OBDCfAKOB. 

1.  An  appellant  from  a  reoorder'a  aentenoe, 
oondeinning  film  to  pay  a  flna  and,  in  default,  to 
be  Imprisoned  for  a  numbear  of  days,  for  the  viola- 
tion of  a  municipal  ordinance,  cannot  be  viewed 
as  an  accused  in  a  criminal  proeecation,  by  Indict- 
ment or  information,  before  a  court  of  general 
criminal  Jurisdiction,  for  the  oonunlaaion  of  a 
crime  ponishable  witii  death  or  hard  labor,  €r  a 
fine  exioeedinK  and  is  boond,  as  a  omoition 
preoedent  to  the  fiUiw  of  the  tranKrlpt  of  appeal, 
to  deposit  with  the  ourk  the  amount  provlcuia  by 
the  rule. 

3.  Act  16  of  1881,  and  Act  19  of  1880,  Invoked, 
ai^ly  to  caaea  of  lOYweoations  ftir  orlme^  and  not 
^noeedlnga  for  violatimi  of  oity  ocdinanoea. 
{8yUabvs  by  ^  Count.) 

On  rule  against  clerk. 

Branch  K,  MUhr,  to  defendant. 

Bebuddkz,  C.  J.  Tbe  defendant  com- 
plains that  tbe  clerk  of  this  court  refuses 
to  filethie  transcript  herein,  unless  a  depos- 
it in  money,  to  coverthe  coats,  be  previous- 
ly made.  He  insists,  under  the  provisions 
of  Act  No.  16  of  1884.  amending  section  1043 
of  tbe  Revised  Statutes,  no  sncb  prerequi- 
site Is  allowed  to  be  ask^.  Tbe  answer  of 
the  clerk,  to  the  rule  on  him,  denies  that 
this  case  is  a  criminal  ease,  and  avers  tbat 
It  leaclvllcase.  In  which  thedeposltshould 
be  made.  The  mover  states  that  be  was 
prosecuted,  convicted,  and  sentenced  by  a 
recorder  In  tbe  cl  ty  of  New  Orlean^  for  vio- 
lating a  city  ordinance,  and  fined  $25,  or  20 
days*  Imprisonment;  that  the  constitu- 
tionality and  legality  of  sal^  city  ordl- 
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nance  was  specially  pleaded  by  the  defend- 
ant prerloua  to  trial,  and  orerruled;  and 
that  the  defendant  appealed  to  tills  court* 
the  appeal  b^nit  made  retamable  on  Mon- 
day, Febraaiy  8, 1890,  etc. 

The  act  relied  on  by  the  mover  Is  sab- 
Btantlally  to  the  ^ectthatall  expenses  in- 
cnrred  by  the  prosecution  of  persons  Ac- 
cused or  conTlcted  of  crimes  Bball  be  paid 
by  the  reepectlre  pariehee  In  which  the  of- 
fense charf^ed  may  have  been  committed, 
or  by  the  city  ol  New  Orleans,  as  the  case 
may  be,  etc.  Under  Articles  6  and  7  of  the 
constitution,  criminal  proBecutionB  must 
be  by  Indictment  orintormatlon,and  In  all 
such  the  accused  enjoys  the  right  to  a  trial 
by  ]nr7.  Under  article  180,  the  criminal 
mstrict  conrt  for  the  parish  of  Orleans  has 
exclusive  general  criminal  jaiisdlction.  By 
article  Rl,  the  supreme  court  Is  vested  with 
appellate  Jurisdiction  over  criminal  cases, 
whenever  the  punishment  may  be  death. 
Imprisonment  at  hard  labor,  or  where  a 
fine  exceeding  fSOO  Is  actually  Imposed. 
Under  Act  30  of  1878,  p.  66,  all  appeals  in 
criminal  eases  mast  he  made  returnable 
to  this  court  within  10  days. 

A  crime  Is  an  act  committed  or  omitted, 
in  violation  of  a  public  law  either  forbid- 
ding or  commanding  it,— a  breach  or  vio- 
lation of  some  public  right  or  duty  dne  to 
awfaole  community  in  its  aggregtkte  capac- 
ity. 4Bl.Comm.5.  The dlstinctiou  between 
crimes  against  the  state  and  mere  viola- 
tions of  municipal  ordinances,  and  the 
bearingof  constitutional  provisions  touch- 
ing the  respective  modes  or  methods  for 
the  prosecution  and  punishment  of  offend- 
ers against  the  same,  is  clearly  recognlied 
by  elementary  writers,  and  confirmed  by 
trMuent  Adjudications.  Mayor  v.  Mener, 
85  La.  Ann.  1198,  and  anthoritleB  cited.  It 
Is  therefore  apparent  that  the  cases  pro- 
vided for  by  the  statute  Invoked  are  those 
In  which  a  person  has  been  accused  or  con- 
victed of  a  crime.  Under  the  constitution- 
al provisions,  this  could  only  be  on  a  pros- 
ecution by  indictment  or  Information, 
with  a  Jury  trial,  before  a  court  of  general 
criminal  jurisdiction,  thepunlsfament  being 
death,  hard  labor,  or  the  actual  infliction 
of  a  fine.  State  v.Wlfcotr,  28  La.  Ann.  654. 

From  the  face  of  the  rule,  and  from  the 
record  to  which  It  refers,  it  api>earB  that 
the  proceeding  was  not  on  a  prosecution 
by  indictment  or  information, for  the  com- 
mission of  any  crime,  before  a  conrt  of  gen- 
eral criminal  Jurisdiction,  with  Jury  trial, 
punishable  by  dieath,  hard  labor,  or  a  fine, 
appealable  to  this  court  within  10  days. 
It  is  a  proceeding  nominally  In  the  name  of 
the  state,  but  in  renlity  in  that  of  the  city 
of  New  Orleans,  for  the  violation  of  a  m  u- 
nlclpal  ordinance,  before  a  mere  police 
magistrate,  specially  vested  with  Jurisdic- 
tion to  enforce  such  ordinances,  (article  92, 
p.  136,  aty  Charter  1882;  Act  No.  20,  5  49, 
of  1882  0  the  punlshmeu  t  far  which  is  neither 
death,  bard  labor,  nor  a  fine  exceeding 
fSOO,  and  the  Judgment  !n  which  is  not  ap- 
pealable and  returnable  to  this  court  with- 
in 10  days.  Act  19  of  1886,  p.  80,  to  which 
mover  refers,  provides  that  no  costs  shall 
be  demanded  from  a  party  accused  In  any 
criminal  prosecution  in  the  state,  and  that 
such  party  Shalt  not  be  required  to  pay  any 
costs  until  he  shall  have  been  convicted 


and  condemned  to  pay  cosrts.  It  provides 
an  immunity  in  a  criminal  prosecution, 
and,  as  we  have  found  that  this  case  Is  no't 
one  involving  a  prosecution  tor  the  com- 
mission of  a  crime,  it  finds  no  application 
on  this  occasion;  so  that  It  Is  manifest, 
even  if  the  statute  invoked  did  In  terms  ex- 
empt an  appellant  from  making  In  tbia 
conrt  a  deposit  of  money,  this  case,  not  be- 
ing criminal  in  character,  nor  one  In  which 
a  person  is  accused  orconvicted  of  a  crime, 
does  not  fall  within  Its  purview,  and  tba 
clerk  had  a  right  to  require  the  deposit  de- 
manded. It  is  therefore  ordered  that  the 
rule  be  dtaehatged,  witli  cost*. 

PocBS,  Jm  lecDsed. 


Statx  t.  MoC!ot. 

(SmMTtme  Court  of  Xoutoiono.  Huoh  8,  ISSOL 
«S  La.  Ann.) 

Laxobht  — Vainn. 

1.  An  indictment  for  Ume&y  nrast  be  tried  in 
the  poriBh  in  which  the  ofteuM  was,  either  aota- 
slly  or  in  oontemplaUon  of  law,  oommitted. 

a.  An  offender  who  has  stolen  property  In  oao 
parish  and  carried  it  to  anolhgr  may  do  mod  Ia 
either  parish.  The  cootlnoanoe  of  tiia  asportittlai 
la  »  new  caption. 

8.  Qaaaiilnff  an  indictment  foinid  in  the  pariab 
to  whion  the  proper^  was  carried,  on  the  gEooncI 
of  want  of  ]nnadioti(Hi,  is  «mr. 
{SyUaintt  by  the  Oourt.) 

'  Appeal  from  district  court,  paxteta  of  Bt. 
Landry ;  Lewis,  Judge. 

E.  P.  Veazie  and  L.  Duple,  for  appellant. 
Walter  H.  Rogers,  Atty.  Oen.,  for  th» 
State. 

Besmodbz, C. J.  Thestateappeatedfrom 
a  jndUrment  quEishing  the  indictment  for 
larceny  herein,  and  discharging  the  ac- 
cused ;  the  court  considering  that  it  had 
no  Jurisdiction  to  try  the  case.  The  mo- 
tion to  quash  charged  that,  if  true  it  be 
that  the  larceny  was  committed  in  one 
parish,  and  the  property  stolen  taken  to 
another,  contiguous  one,  the  court  of  the 
latter  parish  bad  no  JurifMlictlon,  and  that 
the  court  of  the  former  was  the  only  one 
having  authority  lo  the  premises. 

The  law  is  clear  on  the  subject.  "  When 
the  larceny  has  been  committed  In  one 
county,  an/mo  ftaadia,  the  offender  is,  in 
the  eye  of  the  law.  guilty  of  larceny  in 
every  county  into  which  the  goods  may 
have  been  carried.  The  rule  applies  as 
well  to  property  which  Is  made  the  subject 
of  larceny  by  statute  as  to  the  property 
which  is  the  subject  of  larceny  by  the  com- 
mon law.  When  there  is  one  continulus- 
transaction,  though  there  may  be  several 
distinct  asportations  In  law,  yet  the  party 
may  be  Indicted  fortbeflnal  ceurrylngaway, 
and  all  who  concur  aregnllty,  though  they 
werenot  privy  to  the  first  or  Immediate  act. 
"One  aiding  or  abetting  in  a  larceny  la 
one  county,  and  afterward  concerned  In 
the  possession  and  dlsposa]  of  the  stolen 
property  In  another  county,  though  the 
goods  wore  removed  to  ttie  latter  county 
without  his  agency,  may  be  convlct«4l  of 
larceny  In  the  latter  county. "  Whart. 
Crim.  Law,  (9th  Ed.)  §  928  et  seq.  An  in- 
dictment for  larceny  must  be  tried  In  the 
county  in  which  the  offense  was,  either  act- 
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hsHj'  or  In  contemplation  of  law,  com- 
mitted; but.  where  goods  Btolen  In  one 
eonnty  are  carried  by  the  offender  Into  an- 
other  or  others,  be  may  be  Indicted  In  any 
of  tbem,  for  a  continuance  of  the  asporta- 
tion la  a  newcaptlon.  Rosc.Crim.  Ev.644. 

Besides,  section  d88  of  the  Revised  Stat- 
utes distinctly  provides  that,  whenever- 
any  crime  or  misdemeanor  shall  be  bestm 
In  one  parish,  and  completed  In  another, 
it  may  be  dealt  with,  Inquired  of,  tried,  de- 
termined, and  punished  in  either  of  the  par- 
fehee  In  the  same  manner  as  If  it  had  been 
actually  and  wholly  committed  ther^n. 
Quashing  an  Indlctmentfound  In  the  parish 
to  -which  the  stolen  property  was  carried* 
on  the  srunnd  <rf  want  of  jnrtsdletlon,  Is 
error. 

It  Is  therefore  ordered  and  decreed  that 
the  Judgment  of  the  lower  court  be  re- 
versed ;  that  the  motion  to  uaa«b  be  orer- 
roled;  that  the  indlctmoit  be  reinstated; 
and  that  the  case  be  remanded  to  the  low- 
er court  for  further  proceedings  according 
to  law.  -  .  _ 

COTOLIFT  T.  UoANNAUT. 

iSutprmw  Covirt  cf  Aldbama.  Jan.  81, 1890.) 

Xsaunos*  Lmn— BusBAini  iiro  Wm— Cov- 
•ntwLB  PraroBiuuros— AoctPswT. 

1.  The  mecbanio^s  Hen  law  of  Alabama  (Code 
1886,  SI  901»-S0«)  creates  (section  8018)  a  Hen  for 
work  done  or  materials  fornished  in  otnutmoting 
«r  Kpidriiv  any  buildiiiff  on  land  by  virtue  « 
"aoy  oontraet  with  the  owner  or  propnetor  theore- 
of, "  and  declares  (section  SOW)  that  "every  person, 
inclT^nff  marriea  women,  *  *  *  for  whose 
use,  benefit,  or  enjoyment  any  building  or  im- 
provement snail  be  nutde,  la  embraced  Within  the 
wcnda  'owner  or  proprietor.'"  Held,  tiiat  an 
oral  contract  with  a  married  woman,  without  the 
assent  at  the  husband,  is  sufficient  to  create  a  lien 
bar  woric  done  or  materials  fumiabed,  notwith- 
standing Code  Ala.  1886,  |  2846,  which  limits  the 
wife*a  powerto  make  contracta  to  .those  In  writing, 
"with  the  assent  of  ttie  husband  expressed  in  writ- 
ing. **  Wardsworth  ▼.  Hodge,  ante,  IM,  fbllowed. 

8l  a  bulling  contract  provided  tor  tbe  eon- 
■tmotton  of  a  house,  and  the  fundshlng  of  Che  ma- 
talal,  for  a  stipnlsted  compensation,  payable  in 
sereral  specifloinstal  Imenta  according  to  the  proff- 
leaa  of  ue  wait;  the  last.  Including  a  sum  re- 
tained by  the  owner  as  security  for  laithful  per- 
formance, beiM  payable  on  tiie  completion  of  the 
house.  While  in  the  process  of  construction,  the 
house  was  willfully  burned  by  the  owner's  agent, 
wlttiont  the  oontraotor's  fault.  Held,  that  the 
owner's  ObllgatioD  to  repay  the  sum  retained  as 
oeoority  aoorued  on  the  destmotion  of  the  house, 
within  the  meaning  of  Code  Ala.  1879,  |  8444, 
which  requires  eTen^  oontractmr  who  seeks  to  en- 
force a  mechanic's  lien  to  file  his  demand  within 
six  moaths  after  the  indebtedness  has  accrued. 

B^Where  there  is  no  provision  in  Qi»  oontraet 
agaiiBt  aoddent  ae  Ineritahle  necesalty,  the  con- 
tractor oannot  recover  a  sum  retained  by  the  owner 
as  ■eenii^forthe  folthful  completion  of  thewrak, 
though  the  hoose^  when  nearly  completed,  was  de- 
stroyed by  fire  without  the  contractor's  fault,  y 

Appeal  from  circuit  court,  Jefferson 
connty;  J.  B.  Head,  Judge. 

Action  by  William  Cntcliff  against  Cath- 
erine McAnnally  to  enforce  a  mechanic's 
lien  on  a  house  partially  built  by  plaintiff, 
Irat  which,  before  completion,  had  been  de- 
stroyed by  Are.  The  court  directed  a  ver- 
dict for  ddenduit.  and  plaintiff  appeals. 

Code  Ala.  1886.  §  2346,  provides:  "The 
wife  has  full  legal  capacity  to  contract  In 
writlag  as  ff  she  were  sole  with  the  assoit 


or  concurrence  of  the  husband  expressed 
In  writing. "  Section  8018  creates  a  lien  In 
taror  of  ereir  mechanic  or  other  peraoa 
for  work  or  labor  dcme  or  material  fur- 
nished In  constmctlng  or  repairing  any 
building  on  land  "under  or  byvlrtne  of 
any  contract  with  the  owner  or  proprie- 
tor thereof,  or  his  agent,  **  etc.  Section 
3046  provides:  "Every  person,  including 
married  women  and  ceatula  que  truatent^ 
for  whose  use,  benefit,  or  enioyment  any 
building  or  improvement  shall  be  made»  la 
embraced  within  the  words  'owner  or  pro- 
prietor,* as  used  In  this  chapter. " 

R.  L..  Tbornton,1oT  appellant.  Bricken, 
HaniB  A  Eyater^  F.  S.  Fujpiaon,  and  W.  B. 
HoogAtoJi,  tor  appellee. 

S0MEBVILL.K,  J.  1.  The  first  question 
raised  on  the  record  In  this  case  Is  wheth- 
er a  married  woman  can  create  a  mechan- 
ic's or  material-man's  lim  on  her  separate 

estate  by  her  verbal  contract,  and  wltbont 
the  written  assent  of  her  husband;  or 
whether,  on  the  contrary,  her  l^at  capac- 
ity to  contract  for  such  a  lien  Is  limited 
by  section  2846  of  the  present  Code,  which 
restricts  her  general  power  to  contract  as 
a  feme  sole  to  an  instrument  in  writing, 
with  the  superadded  assent  of  her  hus- 
band, also  expressed  In  writing.  The  case 
of  WardBworth  v.  Hodge,  ante,  IM,  (decid- 
ed at  the  present  term.)  settles  this  ques- 
tion against  the  contention  of  the  appel- 
lee. We  there  held  that  a  married  woman 
could  cbarge  her  separate  estate  under  the 
provisions  of  the  mecfafuilc's  lien  law,  as 
embraced  In  sections  8018-8048,  Code  1886, 
by  her  oral  contract  tor  laborer  Improve- 
ment, and  without  her  husband's  con- 
sent, written  or  otherwise.  Our  ruling 
was  placed  upon  the  broad  basis  of  the 
statute  itself,  which  provides  for  the  crea- 
tion of  Hens  of  this  nature  by  an  oral  con- 
tract, and  expressly  authorizes  such  a  con- 
tract to  be  made  by  a  married  woman. 
Code  1886,  S  8046. 

2.  A  second  point  of  inquiry  Is  whether 
the  requisite  written  statement  of  the 
plaintiff's  demand  was  filed  in  the  office  of 
the  Judge  of  probate  within  the  time  pre* 
scribed  by  statute.  If  not,  the  \iea  Is  ad- 
m  Itted  to  be  barred  and  lost.  The  contract 
In  this  case  was  made  under  the  Code  of 
1876,  and  must  thertfore  be  governed  by  Its 
provisions.  The  statute  then  required 
every  original  contractor  to  file  his  de- 
mand within  6  months  after  the  Indebted- 
ness had  accrued,  and  actions  to  enforce 
the  Hen  were  required  to  be  commenced 
within  90  days  after  filing  such  demand. 
Code  1876,  §{S  3444,  3454.  The  present  Code 
contains  the  same  provision  as  to  filing, 
limiting  the  time  to  six  months  after  ac- 
crual ofthe  Indebtedness,  and  declares,  fur- 
ther, that,  with  certain  exceptions,  all  liens 
arising  under  this  taw  "shall  be  deemed 
lost  unless  suit  for  the  enforcement  ther^ 
of  Is  commenced  within  six  months  after 
the  maturity  of  the  entire  Indebtedness  se- 
cured thereby. "  Code  1886,  §§  8032.  8041. 
We  are  concerned  here,  however,  only  with 
the  question  of  filing.  Was  the  statement 
of  the  demand  filed  with  the  judge  of  pro- 
bate within  six  months  after  thelndebted- 
iiees  accrued,  within  the  meaning  of  the 
statute?  In  this  connection^ the. Kprd 
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"  aocraed  "  la  evidently  used  In  the  sense  of 
bavlnff  come  to  maturity,  bo  a«  to  be  due 
and  payable.  Or,  In  other  words.  It  indi- 
cates the  time  when  the  work  contracted 
for  la  completed,  or  the  materials  fur- 
nished,—one  or  both,  as  the  case  may  be, 
— and  the  account  tor  the  same  Is  past 
due.  This  i»  implied  In  thefnrther  descrip- 
tiun  of  such  indebtedness,  thus  required  to 
be  filed,  as  "a  Just  and  tme  account  of  the 
demand  due  him. "  Code  1876,  S  3444.  He- 
4iuiring  suit  to  be  Instituted  on  such  claim 
within  90  days  after  flllnf;:,  moreover,  Im- 
plies that  the  demand  must  have  been  due 
and  payable  when  filed. 

It  has  accordingly  been  held, both  under 
our  own  statute  and  the  idmllar  one  in 
Missouri,  that,  where  work  Is  doneand  ma- 
terials fumlBhed  under  one  continuous  or 
mnning contract,  the  indebtedness  created 
iB  said  to  accme  from  the  last  Item  of  the 
account,  and  the  time  of  filing  must  be 
computed  from  this  date.  But  if  there  be 
eeveral  distinct  and  independent  con- 
tracts, separately  made,  for  the  different 
uarta  of  a  building,— as,  tor  example,  one 
lor  the  brick-work,  another  lor  the  wood- 
work, and  a  third  for  the  palntlnfCi — each 
must  be  filed  within  the  time  of  Its  own 
separate  accrual.  Lane  &  Bodley  Co.  v, 
Jones,  79  Ala.  156;  Uvermore  t.  Wright, 
88  Mo.  81;  Rev.  St.  Mo.  1879.  §  3172;  Page  v. 
Bettes,  17  Mo.  App.  366  ;  2  Jones,  Liens,  §§ 
148^1437;  Peck  v.  Bridwdl,  10  Mo.  App. 
S24;  Henry  y.  Hinds,  18  Mo.  App.  497. 

It  Is  an  uncontroverted  fact  in  thf>  case 
that  the  building  in  process  of  erection 
was  never  completed,  but  was  destroyed 
by  fire,  when  approaching  completion, 
without  the  fault  of  the  plaintiff,  on  Sep- 
tember 12,  1888,  having  been  willful^ 
burned  by  the  husband  of  the  ddttidant, 
who  was  superitttrading  the  work  as  her 
agent.  Thesum  sned  for— something  over 
^:200— was  a  percentage  retained  by  the 
defendant,  as  usual  in  Buch  contracts,  as  a 
secnrity  for  the  faithful  completion  of  the 
work ;  and  It  w^s  not  due  to  plaintiff  un- 
til the  bonse  was  completed.  On  the  16th 
of  October,  1887,  the  parttes  compromised 
the  IndebtednflM;  and,  as  a  convenient 
mode  of  Uqaidatlng  the  same,  the  dtfend- 
ant  executed  her  note  to  the  plaintiff  for 
9290,  payable  In  60  days  after  date.  The 
required  statement  of  the  demand  was 
filed  April  9,  1889. 

The  defendant  contendB  that  the  entire 
demand  became  dne  on  September  12, 1888, 
when  the  progress  of  the  work  was  inters 
rupted  by  the  destmctlon  of  the  house.  If 
this  be  true,  the  filing  of  the  statement  on 
the  9th  of  April  following  wad  too  late; 
the  lapsed  time  which  had  Intervened  be- 
ing more  than  the  statutory  limit  of  six 
months.  The  plaintiff,  on  the  contrary, 
contendB  that  the  filing  was  in  time,  be- 
cause the  sum  sued  forwould  not  have  be- 
come due  until  the  house  was  completed, 
and  the  house  would  not  have  been  com- 

gleted  until  about  two  months  after  the 
umlng.  The  case,  In  this  anpect,  thus 
turns  on  the  Inquiry,  when  did  this  de- 
mand accrue,  or  becomedue  and  payable? 

The  plaintiff's  contract,  made  in  writing 
on  J  une  6, 1887,  was  to  build  for  the  defend- 
ant a  house,  and  furnish  the  materials,  for 
a  stipulated  compensation  of  ¥2,150,  pay- 


able in  several  specified  installments,  ac- 
cording to  the  progress  of  the  work;  the 
last,  including  the  sum  sued- for,  not  being 
payable  until  the  completion  of  the  build- 
ing. It  the  destruction  of  the  house  before 
completion  excused  theperformance  of  the 
contract  by  plaintiff  to  build  it,  and  gave 
him  any  right  of  action  on  a  quantam 
meruit  or  quaDtum  vstlebuat,  and  such 
claim  Included  the  retained  percentage 
here  sued  tor,  we  are  of  the  opinion  such 
demand  accrued  at  the  time  of  the  fire,  and 
not  afterwards.  Whateverright  of  action 
the  plaintiff  had,  he  acquired  It  then,— not 
afterwards.  The  note  given  by  the  defend- 
ant was  void  as  a  contract  by  reason  of 
her  eovOTtare;  and,  being  made  wltbont 
her  husband's  written  consent.  It  Imposed 
on  her  no  liability  additional  to  that  al- 
leadyexlsting.  Code  1886, $2346.  Itwasno 

gayment  of  the  debt,  and  the  offer  is  made 
1  the  complaint  to  deliver  the  paper  up 
for  cancellation,  which  is  all  that  could  be 
required.  Lane  &  Bodley  Co.  v,  Jones,  79 
Ala.  156.  Theflling  was  therefore  toolate; 
and  the  claim.  If  it  ever  bad  any  Talldity, 
was  extinguished. 

3.  But  there  is  another  view  of  the  ease 
which  would  Justify  the  general  afflrma>- 
tive  charge  given  by  the  court  to  find  for 
the  defendant.  The  contract  of  the  plain- 
tiff to  construct  the  house  on  the  defend- 
ant's premises  was  not  excused  by  the  d^ 
Btruction  of  the  house  by  fire  while  in  pro- 
cess of  completion.  This  Is  upon  the  set- 
tled prindple  that  when  one,  by  his  own 
voluntary  contract,  creates  a  lawful  duty 
or  charge  on  himself,  he  Is  bound  to  make 
it  good,  if  he  may,  despite  obstructlouB  In- 
terposed by  acideut  or  inevitable  necessity, 
because  he  might  have  provided  against 
the  dlflBcuIty  by  his  contract.  If  the  obli- 
gation is  created  by  law,  a  different  role 
would  prevail. 

In  School-Dist.  T.  Dauchy,  36  Conn.  630, 
where  defendant  was  sued  for  non-perform- 
ance of  a  contract  to  build  a  school-house 
for  the  plaintiffs,  lie  was  held  liable  In 
damages  although  periormance  was  pre- 
vented  bytbeacctdmtal  destruction  of  t^e 
house  by  lightning  a  few  days  before  Its 
completion.  A  like  ruling  was  made  In 
Adams  v.  Nichols,  19  Pick.  276,  where  one 
who  had  agreed  to  build  a  house  on  an- 
other's land  was  held  not  to  be  released 
from  his  obligation  by  the  destmctlon  uf 
the  house  by  fire  after  it  had  been  nearly 
completed.  In  Andrews  t.  Durant,  11  N. 
Y.  85,  It  was  held  that  a  contract  lor  the 
construction  ol  a  vessd  did  not  pass  title 
until  the  entire  work  was  completed,  and 
the  vessel  delivered,  and  that  the  fact  that 
the  work  was  inspected  and  approved 
by  the  purchaser  as  it  proceeded,  and  in- 
stallments of  the  agreed  price  were  paid 
fromtimetotlme,made nodifference.  This 
case  was  approved  In  principle  by  this 
court  In  the  recent  deliverance  of  Insar- 
ance  Go.  v.  Insurance  Co.,  81  Ala.  820;  and 
the  rule  was  applied  to  a  contract  for  the 
construction  of  a  house  on  the  laud  of  an- 
other, the  periormance  of  which  was  pre> 
vented  by  the  accidental  destruction  of  the 
house  by  fire  before  completion.  Of  couree 
there  may  be  cases  where  a  contract  to 
build  Is  not  entire,  and  the  stipulations  of 
the  promlHor  to  pay  at  specked  dates,  as 
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the  work  prosrrMses,  are  abeolnte,  and 
not  dependent  on  the  completion  of  the 
balldlnar;  and.  In  such  cases,  the  pro  rata 
Talne  of  the  materialB  fnrnlBhed  and  the 
work  may  be  recorered.  FartridKe  v. 
Fora7th,WAla.200;  Drake  r.  Gone,  22  Ala. 
400. 

The  presmt  case  differs  entirely  from  an- 
other clan,  where  one  agrees  to  sell  and 
convey  a  house  and  lot,  and  before  execn- 
tion  of  the  deed  the  house  is  destroyed  by 
accidental  fire.  In  snch  event,  there  Is  a 
failure  of  consideration,  and  the  Tender 
cannot  recover  or  retain  any  part  of  the 

Barchafie  mon^.  Wells  Cain  an,  107 
Earn.  514.  So,  where  a  contract  to  made 
for  the  sale  and  delivery  ol  spedllc  artlclea 
of  personal  property,  the  accidental  de* 
Btmctton  of  the  property  before  delivery, 
without  fault  of  the  vendor,  excuses  per^ 
formance,  and  dlschai^es  the  contract. 
Dexter  v.  Norton,  47  N.  T.  62.  See,  also. 
The  Tornado.  lOS  U.  S.  842,  851,  2  Sup.  Ct. 
Kep.  746.  If,  Uien,  the  plaintiff  was  not 
entitled  torecoverlnthlseasenntll  full  per- 
formance of  his  contract,  the  destruction 
of  the  building  by  fire  not  dlscbarglnt?  or 
excuslnfc  him,  he  would  have  been  liable  In 
damages  to  the  defendant  for  non-perform- 
ance. The  sum  sned  forwas  presumptive- 
ly retained  for  Indemnity  for  these  d^im- 
BKCB,  and  could  not  be  recovered  back  un- 
til the  full  performance  by  the  plaintiff  of 
his  obUfcatlon  to  complete  the  building, 
which  still  rested  on  him,  and  which  he 
has  failed  to  perform. 

In  any  aspect  of  the  case,  the  eonrt  did 
not  err  In  the  charge  given,  and  the  ]ad|r- 
ment  must  be  affirmed. 


Jaftrbt  et  Bl.  v.  McOouoH. 
(Supreme  Court  €tf  Alabama.  Jan.  8, 1S90.) 
Hoin8Txu>— BsLionoN. 
Under  Code  Ala.  i  9694.  providlnfr  that,  Ib 
honWBtead  exemption  oonteste,  the  oommlnlcmers 
shall  make  allotment  by  metes  and  bonnds,  havinir 
oonsidezatiou  of  the  aebtor*s  selection,  and  the 
Quality  and  quantity  of  tbe  real  estate,  from  the 
land  moet  ocnnlgiKnu  to  the  dwelling',  uid  Inelnd- 
Ing  the  dwelling  and  appnrtenanoes,  the  dehtoo^ 
cannot  select  the  land  In  an  irregular  and  arbi- 
tranr  manner,  and  without  reference  to  oontlgoityt 
or  the  former  use  to  which  it  was  put. 

Appeal  from  chancery  court,  Russell 
county;  John  A.  Foster,  Judge. 

BUI  by  E.  a.  Jaffrey,  etc.,  and  others 
as^nst  John  UcQough,  to  set  aside  and 
have  vacated  certain  deeds  of  conveyance 
made  by  John  McGough,  and  to  have  the 
lands  therein  sought  to  be  conveyed  con- 
demned to  the  payment  of  their  demands 
against  him.  The  chancellor  granted  the 
relief  soughtln  part,  and  ordered  areference 
made  to  the  register  to  state  the  accounts, 
etc.  On  the  reference  McGough  sought 
to  have  allotted  to  him  his  constitutional 
amotint  of  real  property— 160  acres— tw  a 
homestead,  and  exempted  from  levy  and 
■ale.  In  the  ejection  of  his  homestead  the 
appellee  did  not  select  the  lands  Immedi- 
ately contiguous  to  his  dwelling,  but  select- 
ed the  amount  In  a  very  zigzag  manner,  ha  v- 
Ingno  regularity  In  the  selection,  and  mak- 
ing a  very  remarkable  plat  of  land.  The 
complainants  contested  this  attempterl 
■election,  hut  the  register  allowed  it.  Upon 


the  report  of  the  roister,  the  contest  waa 
renewed  before  the  chancellor,  who  refused 
to  grant  the  contest,  and  to  set  aside  the 
selection,  but  confirmed  the  report  of  the 
register.  From  this  decree,  confirming  the 
report  of  the  regtoter,  the  complainant* 
appeal.  Code  Ala.  1888,  S  2584,  provides 
that,  in  contests  of  homestead  exemptions, 
the  sheriff  shall  summon  three  disinter- 
ested householders  or  freeholders  of  the 
county  in  which  the  homestead  Issltuated* 
who  "  shall,  If  practicable,  set  off  and  allot, 
by  metes  and  bounds,  the  homestead  ex- 
empt to  the  defendant  from  levy  and  sale 
under  the  process,  having  rosanf  both  to 
the  quality  and  value  of  the  real  estate, 
and  to  the  selection  of  the  d^endant,  and 
taking  land  most  contiguous  to  the  dwell- 
ing, and  Including  such  dwelling  and  ap- 
purtenances. •  • 
Norman  A  Son,  for  appdlants. 

SouBBViLLX,  J.  The  only  qneetlon  raised 
for  onr  consideration  In  this  case  is  the  eor- 
rectnesB  of  the  chancSllor'a  decree  Is  the 
allowance  of  the  homestead,  as  selected  by 
the  appellees,  in  the  arbitrary  and  irreg- 
ular form  in  which  the  selection  was  made, 
as  Illustrated  by  the  peculiar  diagram  ac- 
companying the  record.  It  la  not  denied 
that  the  appellee,  as  debtor,  is  entitled  to 
a  homestead  o!  160  acres,  not  to  exceed  a 
valuation  ol  f 2,000.  But  it  Is  contended 
that  this  selection  cannot  be  made  on  ar- 
bitrary principles,  unrestrained  by  any 
limit  of  discretion  except  the  mere  caprice 
of  the  debtor.  We  are  satisfied  this  con- 
tention Is  correct,  and  that  the  debtor's 
power  of  selection  must  be  confined  within 
the  bounds  of  reason  and  Justice  on  the 
one  hand,  and  cannot  be  permitted  to  be 
entirely  arbitrary  and  capricious  qp  the 
other. 

Both  the  constitution  and  the  statutes 
of  this  state  contemplate  that  the  home- 
stead, exempted  from  execution  or  admin- 
istration In  any  allotment  of  Its  area  that 
may  be  mwle,  or  any  declaration  of  claim 
mcMle  and  filed  under  the  statute,  shall  be 
"selected,"  as  the  case  may  be,  by  the 
debtor,  widow,  or  other  claimant.  Const. 
1875,  art.  10,  8  2;  Code  1886,  |§  2507,2515. 
2584,  2651.  This  power  of  selection  neces- 
sarily Involres  some  latitude  of  discretion, 
but  It  Is  also,  ex  vl  termini,  limited  by  the 
nature  of  the  thing  to  be  selA;ted,  and  by 
those  broad  principles  of  Justice  and  rea- 
son which  most  control  and  r^nlate  the 
exercise  of  every  legal  right.  The  thing 
authorized  to  be  selected  Is  "the  home- 
stead" of  the  resident  owner,  "with  the 
Improvements  and  appurtenances, "  of  the 
area  and  value  designated.  Code,  §§  2507, 
2543.  Wherethe  allotment  Ismnde  bycom- 
mlBsloners,  after  levy  of  execution  and  un- 
der an  order  of  court,  while  r^ard  Is  had 
to  the  selectlou  ot  the  defendant,  it  Is  pro- 
vided that  the  commissioners  must  take 
the  "land  moat  contiguous  to  the  dwell- 
ing, and  Including  such  dwelling  and  ap- 
purtenances."  Code  1886,  §  26S4.  Where 
the  exemption  Isselected  from  administra- 
tion by  the  widow  or  gnardlan  of  minor 
children,  it  Is  regulated  by  section  2551  of 
the  present  Code.  But  the  limitation  con- 
tained in  the  latter  section,  restraining  the 
seiectlcm  to  "land  most  contlgooas  to  the 
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dwelling, "  It  may  be  observed  has  been 
stricken  oat  bya  recent  legislative  amend- 
ment, approved  Febraary  28,  1889.  AcU 
1888-89,  pp.  86, 87.  TheeelectlonlntblBcase, 
being  made  by  the  debtor,  lu  governed  by 
section  2534 ;  so  that  we  need  not  consider 
what  effect,  if  any,  was  accompllBlied  by 
tbe  amendment  In  question. 

The  appellee,  then,  was  anthorized  to 
select  tbe  bumestead  owned  by  him,  "with 
the  Improvement  and  appurtenances," 
embracuig  "the  land  most  contigaouato 
the  dwelling,  and  Including  such  dwelling 
and  appurtenances. "  ThtsisnothiDginore, 
perhaps,  than  would  be  Imported  by  the 
term  ''^homestead  "  itself,  which  is  defined  to 
mean, "the  place  of  the  house;  a  mansion- 
house,  with  adjoining  land."  Worcest. 
Diet.  And  again:  "^A  mansion-bouse; 
a  person's  dwelling;  tbe  place  with  the  In- 
^OBure,  or  ground  Immediately  contig- 
uous; an  abode;  a  home."  Imperial  Diet. 
As  said  in  a  well-considered  cajse:  "It  is 
the  home,  the  house,  and  the  adjoining 
land,  where  the  bead  of  the  family  dwells; 
the  home  farm.  Itdoesnotextend toother 
tenements,  lota,  and  farms,  that  are  not 
occupied  personally  by  the  owner  and  his 
family,  honses  in  which  they  do  not  dwelt 
and  farms  on  which  they  do  not  Uve. 
Holtt  V.  Webb,  86  N.  H.  158. 

This  exempted  "homestead"  was  sup- 
posed by  tbe  framers  of  our  conBtltution 
and  lawstohave  some  definite  dimensions, 
capable  uf  reasonable  Identification ;  vary- 
ing and  shaded,  it  may  be,  in  Its  boundaries 
by  tbe  principle  of  selection.  This  is  as- 
sumed in  the  prohibition  directed  against 
Its  alienation  bya  married  man, " without 
the  voluntary  signature  and  assent  of  the 
wife,"  duly  acknowledged  and  properly 
certified  by  the  requisite  officer.  Code,  § 
2508. '  As  to  what  part  of  the  occupied 
premises  shall  be  deemed  to  fall  within  this 
area,  all  purchasers  from  the  busbaud  are 
required  to  take  notice.  The  same  Is  true 
ol  purchasers  at  an  execution  sale,  who 
buy  a  large  tract, Includlngthebomestead. 
They  are  put  on  notice  as  to  what  part  of 
the  land  the  debtor  may  choose  to  select. 
What  shall  be  the  limits  on  the  discretion 
of  the  debtor's  power  of  selection  ? 

We  aasertt  first,  that  It  must  l>e  reasona- 
ble, and  not  pur^  arbitrary  and  caprl- 
cIohb.  or  faneifnl.  Itthe  limits  of  the  home- 
stead are  already  fixed,  whatever  the 
shape  or  form  of  the  tract,  by  actual  oc- 
cupancy and  use,  and  the  area  Is  within  the 
amount  exempted,  (160  acres,)  there  la  no 
room  for  any  exercise  of  discretion,  much 
lees  of  caprice.  A  homestead,  if  we  could 
suppose  such  a  case,  fenced  In  the  shape  of 
an  anlmcd,  a  bird,  a  flower  garden,  or 
other  fantastie  shape,  would  not  cease  to 
be  exempt  from  execution  on  this  account, 
provided  it  be  of  lawful  area  and  value, 
and  the  entire  tract  owned  was  in  this  par- 
ticular form;  although  It  is  manifest  that 
a  selection  In  these  quaint  forms,  made 
from  a  larger  tract  of  land,  would  be  un- 
reasonable and  capricious,  and  not  allow- 
able. II  so,  like  the  cloud  described  by 
Hamlet  to  Polonius,  it  might  Just  as  well 
be  "In  the  shape  ol  a  camel, "  a  "  weasel, " 
or  a  "  whale, "  as  in  any  other  that  might 
be  dictated  by  the  fancy  of  the  person 
maklhg  the  selection.  So  whwe  a  olscon- 


nected  tractot  land,not  contiguous  to  the 
homestead,  is  bona  Ode  and  habitually 
used  as  a  part  of  it.andthe  two  tracts  to- 

f;ether  do  not  exceed  the  area  or  value  al- 
owed,  they  may  both  be  selected  In  the 
shape  In  which  they  already  exist.  This 
Is  on  the  principle  thaftfaeusemade  of  the 
land  may  determine  Its  character  as  part 
of  a  homestead  or  not,  as  well  as  Its  prox- 
imity to,  or  remoteness  from,  the  residence 
or  mansion  house. "  Railroad  Co.  t.  Win- 
ter, 44  Tex.  697. 611 ;  David  v. David, 66  Ala. 
49;  Thomp.  Homeet.  &  Ex.  S  146.  While 
the  authorities  are  repugnant  in  tbe  con- 
clusions reached  on  this  subject,  some  of 
them  holding  that  the  homestead  tracf 
must  be  In  one  solid  compact  body,  and 
cannot  consist  of  non-contiguous  parcels, 
this  court  has  adopted  the  rule  that  two 
tracts  or  lots  may  t>e  so  connected  in  their 
particular  use  and  appropriation  as  to  be 
exempted  as  onehomestead,  although  they 
are  not  contiguous.  This  ruling,  however, 
has  not  been  extended  further  than  to  em- 
brace two  parcels,  already  used  and  appro- 
priated to  homestead  purposes,  where 
they  , together  do  not  exceed  the  statutory 
area  and  valuation.  Dicus  v.  Hall,  83  Ala. 
108,  8  Soutlk.  Rep.  230;  Fryor  r.  Stone,  19 
Tex.  871,  70  Amer.  Dec.  note,  360-358.  In 
such  cases  there  is  no  latitude  for  the  un- 
just exercise  of  caprice,  fancy,  or  arbitrary 
will  power  in  making  the  sdectton.  The 
selection,  in  a  certain  sense.  Is  already 
made. 

It  is  a  fact  not  to  be  ignored  that  the 
quantity  of  land  exempted  for  homestead 
purposes  in  this  state,  and  not  in  a  city, 
town,  or  village,  is,  and  has  always  been, 
a  multiple  of  40  acres,  which  Is  an  estab- 
lished legal  subdivision  of  land,  according 
to  tbe  survey  of  the  general  government. 
The  present  real  estate  exemption  ia  Ala- 
bama lsl60  acres;  and  Ithas  been  at  differ- 
ent times  40,  80,  160,  and  820  acres,— each 
eqnally  divisible  by  40.  The  same  Is  gener- 
ally true  as  to  other  states  whose  statutes 
we  have  had  occasion  to  examine.  Is 
there  no  significance  In  this  fact?  Is  it 
merely  accidental,  or  was  It  by  design? 
Has  it  no  Just  relation  to  the  existing  fact 
that  all  the  government  lands  have  been 
surveyed  upon  the  basis  of  this  unit  of  40 
acres?  It  is  commonly  known  that  the 
acta  ol  congress,  relating  to  the  entry  of 
public  lands  for  homesteads,  require  snob 
selections  to  bemade  according  to  the  lines 
marked  out  by  this  survey.  So  In  com- 
mon business  transactions,  Involving  the 
sales  of  land  in  bodies  of  any  considerable 
size,  the  quantity  sold,  and  the  description 
given,  accord  usually  with  the  public  sur- 
vey. The  wisdom  of  this  habit  is  only  sur- 
passed by  Its  convenience.  It  has  tbe  ad- 
vantage of  following  lines  alreadyflxed  by 
high  authority,  and  known  from  the  per^ 
manent  land-marks,  and  the  surveys  of 
which  are  easily  accessible.  Its  strong 
tendency,  therefore,  is  to  prevent  conten- 
tions as  to  land  titles,  and  tu  promote 
public  and  private  peace  by  quelllnglitiga. 
tlon. 

These  considerations  Induce  nsto  bcdieTo 
that  it  was  intended  that  these  lines  of  es- 
tablished governmental  surveys  should  be 
regarded  as  tar  as  practicable  In  regulat- 
ing the  selection  of  homesteads.  Aldrich 
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T.  Thunton,  71  lU.  834.  We  adopt  it,  there- 
fore, to  gOTern  as  aKeneral  rule.  Nottbat 
It  will  accomplish  exact  Justice  In  all  caaee,  ■ 
fnr  this  la  Impusaible,  with  any  fixed  rule 
Of  law.  Therenever  was,  and  never  in  tbe 
nature  of  tblnn  can  be,  such  a  rule  that 
will  not  worklnjustioe  or  bearwlth  hard- 
ship In  Indirldoal  cases.  The  greatest 
good  to  the  greatest  number  is  tbe  highest 
attainment  of  human  wisdom  in  the  en- 
acting or  construing  of  laws. 

Cases  will  no  doubt  anse  In  the  future, 
as  in  tbe  past,  where  exceptions  must  be 
established  to  this  general  rule  of  selection. 
Time  and  experience  wUl  develop  the  wis- 
dom and  neeessltT  of  these  exceptions. 
They  need  not  be  anticipated.  For  exam- 
ine, in  one  state,  wtiere  only  40  acres  of 
uuid  was  exempt  for  use  as  a  homestead, 
the  dwelling  was  on  one  40,  and  tbe  bams, 
ont-housee,  garden,  and  other  appurte- 
nances of  the  homestead  were  situated  on 
the  other  adjoining  40's,  so  that  the  selec- 
tion <a  the  aereral  adjacent  40'e  would  em- 
brace more  tban  the  law  allowed.  It  was 
htid  that  the  goTemmeat  survey  lines,  in 
such  a  case,  need  not  be  followed,  because 
Impracticable.  Kent  v.  Agard,  22  Wis. 
150.  Other  instuices  of  au  aualogouschar^ 
acter  may  be  readily  imagined. 

It  may  be  urged  tiiat  a  selection  by  cou- 
tlguons  40*8  would  often  operate  unjustly 
in  eompelitng  tbe  selection  by  a  debtor,  a 
widow,  or  a  guardian  of  land  of  inferior 
qoallty  and  insignificant  value,  and  thus 
prwvuit  the  equa]  distrlbutton  of  the  more 
valuable  lands.  This  is  no  doubt  true, 
fiat  the  main  object  In  view  Is  tbe  dwelling- 
house;  a  place  of  abater  and  residaice 
for  tbe  debtor;  a  home  for  the  widow 
and  childrm.  As  observed  In  a  rscrat  case 
by  the  supreme  court  of  Texas,  answering 
each  a  Buggeetlon :  "The  objetrt  of  the  con- 
stitution was  not  to  protect  the  home 
with  200  acres  of  tbe  must  valuable  land 
that  might  be  in  a  lai^  tract,  but  to  pro- 
tect the  bouse  and  tbe  farm,  tan-yard,  mill, 
gin,  or  whatever  had  be«i  used  In  connec- 
tion with  the  residence,  to  make  a  support 
for  thefamlly. "  Winter's  Case.  44  Tex.  597. 
611.  supra.  There  Is  significance  In  tbe 
statutory  description  of  the  homestead  as 
embracing  "tbe  improvements  and  appur- 
tenances, and  no  latitude  of  discretion  in 
making  the  requirtte  selection  can  exclnde 
these  Indispensable  elements. 

As  to  the  mattOT  of  contlgul^,  we  may 
fnrthn-  observe  that  where  the  selection  la 
eimfined  to  40's,  and  is  made  from  a  larger 
tract.  Including  no  fractional  subdivision 
less  thaJiBUcba  unitof  eurvey,BO  as  to  fall 
within  the  rule  above  declared,  the  selected 
homestead  must  embrace  one  solid  and 
compact  body  of  land,  no  one  40  separated 
from  tbe  remainder,  except,  perhaps,  by 
an  intervening  highway  or  water-course. 
Smyth,  Homest.  ft  Ex.  S  188;  Fryor  v. 
Stone,  70  Amer.  Dee.  852,  note.  Bat  it  has 
been  btid,  and  In  onr  opinion  property , that, 
where  the  40's  mataally  touch  only  at  a 
common  comer  orrlght  angle,  they  cannot 
be  regarded  as  "  contiguous, "  within  the 

£ roper  meaning  of  tbe  word.  Kresln  v. 
[as,  15  Minn.  116,  (Gil.  87.)  They  must 
be  adjacent,  one  to  the  other,  for  their  full 
length,  in  order  to  eonstltnte  onecompaet 
body,  as  part  nl  a  Uwfpl  homestead. 


Mr.  Thompson,  in  his  treatise  on  Hom^ 
steads  and  Exemptions,  marks^agrowlng 
disposition  on  tbe  part  of  the  courts,  in 
determining  what  is  to  be  Included  in 
tbe  homestead,  to  take  into  consideration 
the  legal  subdivisions  of  land,  such  aa 
public  surveys  and  recorded  town  plats;" 
and  forcibly  adds  that  "  a  person,  In  lay- 
ing oft  his  homestead,  win  not  be  permit- 
ted to  gerrymander  through  different  pub- 
lic surveys,  making  a  tract  irrejcular  and 
unusual  In  shape,  in  order  to  bring  with- 
in It  land  of  a  peculiar  value,  when  to  do 
so  will  work  a  fraud  on  those  who  have 
Innoceoitly  purchased  from  him. "  Thomp. 
Homest.  ft  Ex.  S  130.  Tbe  doctrine  an- 
nounced la  equally  sound  and  just  in  Its 
general  application  to  tbe  selection  of 
homesteads  as  to  others  than  purchasers 
whose  rights  may  be  prejudiced.  An  In- 
spection of  the  remarkable  diagram  of  tbe 
homestead  attempted  to  be  selected  in  this 
case,— running,  aa  Its  boundaries  do.  In  a 
■Igsag  direction,  and  shifting  towards 
every  possible  point  of  the  compass,  shape- 
less in  Its  capricious  Irregularity.and  with- 
out apparent  design  except  to  take  unjust 
advantage,— a  most  casual  Inspection  of 
It,  we  repeat.  Is  the  surest  demonstration 
that  such  a  thing  cannot  be  tolerated  by 
the  law.  It  stamps  itself  as  a  freak  ot 
unbridled  discretion,  arbitrary  and  capri- 
cious in  character,  unreasonable  In  mode, 
and  unjust  in  consequmce.  It  wrongs  the 
adjacent  owners,  whose  lands  are  disfig- 
ured Insbapeand  mutilated  in  tb^r  bound- 
aries, and,  if  permitted,  would  establish  a 
rule  ot  law  which  would  become  the  ready 
Instrument  of  fraud  andlnjnatlce.  It  would 
be  a  reproach  to  oar  Jurisprudence  to 
recognise  any  principle  which  would  allow 
It  to  stand,  or  wtilch  would  tie  the  bands 
of  a  court  of  conscience  so  as  to  preroit 
its  being  effectively  remedied,  we  p«> 
eel  VP  no  reason  in  this  case  why  the  selec- 
tion of  the  debtor's  homestead  should  not 
be  made  with  reference  to  the  lines  estab- 
lished by  tbe  govemmMit  survey. 

Tbe  ehanodlor  erred  Ui  refusing  to  set 
aedde  tbeseleetion  asthns  made.  ThecsM 
is  not  one  where  the  question  should  be 
raised  by  exceptions  to  the  report  of  the 
register  under  the  rules  of  chancery  prae> 
tice.  That  officer  only  reported  for  the 
information  of  the  chancellor  what  had 
been  done  by  tbe  debtor,  McGough,  and 
that  act  was  a  thing  not  countenanced  by 
tbe  law.  It  was  not  a  matter  upon  which 
the  register  had  any  anthority  to  make  a 
ruling.  Tbe  decree  is  reversed,  and  the 
oaose  remanded. 


BUTLEDQR  V.  STATB. 
{Suiprmne  Cowt  of  Alabama.   Jan.  97,  IBWL) 
Mdbdbb— BvroHNCB— Ihbthuotions. 

1.  On  a  Mai  for  murder,  where  the  evidenoa 
foe  the  imwecution  shows  an  unprovoked,  delibcr^ 
ate,  and  malidoaa  kllliitK,  and  defendaaV*  testi- 
mooy  •hows  that  he  brongut  onthedifflLaalt^whidi 
Tesoltad  la  the  kUling,  and  there  is  mo  evldenoe 
that  deftadaut  was  in  uiy  real  or  marad  danger 
whloh  lie  oonld  not  have  avoided  Sy  retreating, 
evldenoe  of  former  dUBcnItles  between  deceased 
and  defendant,  and  of  deoeaaed's  iU  fselliigB  te> 
waida  him,  is  inadmissible. 

9.  Where  anch  svidiooe  goes  to  the  eartleDlfle 
BMrita  of       iii<ii<«qmfn^  aa  di  lU wpil  WMtil  fkon 
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their  coUeotlTe  feme,  U  Is  proparly  exoloded  on 
that  ground. 

8.  lostruotJons  oonoeming  self-defense  which 
preteirmit  all  luaoiryaa  to  thadulTand  feasibility 
of  retreat  by  desendant  are  propeny  refosed. 

4  Where  the  erUenoe  shows  that  defendant 
was  the  aggressor,  a  ehai^  on  self-defense  an- 
ibarislnff  an  acquittal  Without  inquiiy  as  to  who 
prorolKd  the  difioolty.  is  pn»erl7  refosed. 

6.  A  ciharge  that  u  datendiant  did  not  OTOTOka 
the  dlffioolty,  and  deoeaeed  bad  nrerioasly  made 
ttireats  aeainst  bis  life  which  had  been  communi- 
oated  to  him,  the  Jurv  might  consider  those  threats 
in  determlniiig  whether  or  not  defendant  acted  in 
self-defense,  is  argomentatiTe,  and  gives  undue 
promlnezwa  to  <mo  portion  of  the  evldsnoe. 

Appeal  from  circuit  conrt,  Madison  cohqt 
ty ;  H.  C.  Sfbakb,  Judge. 

James  Ratledge  was  conrlcted  of  mnrder 
In  the  second  degree,  and  sentenced  to  the 
penitentiary  for  48  yeans.  The  killing  oc- 
carred  on  the  eveaing  ot  February  20, 1889, 
as  deceased,  David  Donagan.waflabonten- 
terins  a  barber  shop,  baring  his  band  on 
tbe  door-knob  when  the  fatal  shot  was 
fired;  and,  having  entered,  and  shut  the 
door  behind  him,  defendant  fired  two  more 
shots  throngh the wludow.  Deceaaeddled, 
trom  the  eOects  of  the  wound,  on  the  third 
day  afterwards.  It  was  shown  that  the 
parties  had  had  a  fight  on  the  morning  of 
the  same  day,  at  the  store  where  defend- 
ant was  employed,  and  two  or  more  for- 
merdlfficultle8,and  had  be^  on  unfriendly 
terms  tor  some  time;  that  on  the  evening 
of  the  difficulty,  and  Just  before  it.  defend- 
ant had  followed  deceased  down  the  street, 
and  accosted  him,  Just  as  he  stretched  oat 
bis  hand  to  open  the  door  of  the  barber 
shop,  saying:  "Dave,  you  hit  me."  Ac- 
cording to  tbe  witnesses  for  the  state,  de- 
ceased made  no  reply,  but  turned  towards 
the  door,  when  defendant  at  once  fired. 
But  the  defendant,  testifying  In  his  own 
behalf,  safd  that  the  deceased  replied, "No, 
and  I  Intend  to  kill  you  now, "  at  the  same 
time  drawing  a  knife.  One  witness  testi- 
fied that  when  the  shot  was  fired  the  par- 
ties were  not  more  tbui  two  teet  apart ; 
and  another,  that  defendant  was  standing 
about  the  middle  of  the  sidewalk,  while  the 
deceased  had  his  hand  on  the  door>knob, 
or  stretched  oat  towards  It.  The  stat« 
adduced  evidence  of  former  threats  made 
by  defendant  against  deceased,  and  decla- 
rations of  111  feeling;  and  defendant  ad- 
duced evidence  ot  recent  threats  made  by 
deceased  against  him  which  had  been  com- 
municated to  him  before  the  killing.  In 
this  connection, defendant  reserved  several 
exceptions  to  the  mllnga  of  the  court  on 
the  admlBBlblllty  of  evidence,  as  follows: 
Defendant,  while  testifying  as  to  his  fight 
with  the  deceased  on  tbe  morning  of  the 
day  ot  the  killing,  was  asked  by  his  coun- 
sel to  "state  whether  or  not  you  were  hurt 
In  tbat  dtfflcull^r  by  the  deceased,  and  to 
what  extent. "  The  court  sustained  an  ob- 
jection to  this  question,  and  defendant  ex- 
cepted. Ben  Scott,  a  witness  for  the  de- 
fense, testified  to  the  particulars  of  cer- 
tain difficulties  between  the  parties.  The 
court  sustained  objection  to  this  evidence 
relatingto  the  particulars  of  the  difficulties, 
and  defendant  excepted.  Other  exceptions 
were  reserved,  to  the  exclusion  of  evidence 
ofnncommanlcated threats  by  thedeceased 
against  defendant.  Defendant  asked  the 


following  charges,  among  others.  In  writ- 
ing, and  duly  excepted  to  the  refusal  off 
each:  "(1)  Atthetime  the  defendant  fired 
at  the  deceased,  if  tbe  Jury  bdleve  that 
drcumatances  wwe  such  as  to  create  in  htm 
mind  areasonable  belief  otlmpending  nece^ 
slty,  these  drcnmstances  are  to  be  ascer- 
tabied  by  the  Jniy,  and  they  may  consider 
the  condition  ot  the  party  kUUng,  as  well 
as  the  party  slain ;  and.  if  they  find  the  clr- 
cnmstances  such  as  to  create  in  the  mind 
of  the  accused  a  reasonable  belief  tiiat  thla 
danger  was  lmmUiait,ti]en  the  law  would 
say  that  he  might  strike  in  his  own  de- 
fense. (2)  If  the  Jury  believe  from  the  evi- 
dence  that  the  defendant  did  not  provoka 
tbe  difficulty,  and  that  the  deceased  bad 
previously  Uidicated  hostility  to  tiie  de- 
fendant bv  different  acts,  and  bad  mada 
threats  against  the  life  of  the  defendant 
which  had  been  communicated  to  the  de- 
fendant, then  the  Jury  can  look  to  these 
threats  of  hostility  in  determining  wbethw 
the  defendant,  when  he  fired  the  fatal  shot, 
acted  under  the  reasonable  and  honest  con- 
viction that  it  was  necrasary  (or  him  to 
fire  In  order  to  save  his  own  Ufe,  or  to  pro- 
vent  great  bodily  barm. "  Defendant  ap- 
peal. 

William  BMtardaon,  tor  appellant. 
L.  MartlBt  Atty.  Oen.,  for  the  State. 

MoClellait,  J.  We  anderstand  the  rule 
in  reflt>ect  to  the  admission  of  evidence,  on 
the  part  of  a  defendant  on  trial  for  mur- 
der, of  previous  threats  by,  or  difficulties 
with,  or  ill  feeling  on  the  part  of.  the  de- 
ceased to  be  this :  that  when  any  phase  ot 
tbe  testimony  would.  It  b^leved, present  a 
case  of  self-defense,  then  tbe  accused,  nslnjip 
this  aspect  ot  tbe  facts  adduced  as  a  pred- 
icate therefor,  may  go  further,  and 
strengthen  It  byshowlngthat  thedeceased 
had  threatened  him,  or  entertained  ill  feel- 
ing towards  him,  or  that  there  had  been 
difficulties  between  them;  and  a  like  doc- 
trine obtains  with  respect  to  erldeooe  ot 
the  Tiolmt  character  of  the  person  slain. 
Or,  to  state  the  principle  in  a  more  concrete 
form,  the  evidence  adduced  must  have 
some  tendency  to  establish  the  constitu- 
ents of  the  right  to  destroy  life  that  life 
may  be  preserved,  which  are  tbat  tbe  ac- 
cused was  without  fault  in  bringing  on  the 
fatal  rencounter;  tbat  hewas  inimmlnent 
peril,  real  or  reasonably  apparent,  of  loan 
ot  life  or  limb ;  and  ihat  heconld  not,  aa 
the  matter  presented  itself  to  him,  retreat 
or  avoid  the  combat  vritb  safety  to  him- 
self,— before  any  state  of  (acts  exists  In  the 
case  upon  which  testimony  of  character, 
threats,  ill  feeling,  etc..  ot  the  deceased 
could  shed  any  light.  The  theory  of  the 
rule  is  that  a  right  to  kill  can  never  be  tbe 
result  of  the  violent,  blood-thlrsly  dlspoBl- 
tion,  revengeful  feeing,  or  threats  of  the 
deceased ;  and  hence,  until  there  are  facta 
offered  which  go  in  some  measure  to  estab- 
llBh  the  necessity  to  strike,  as  l^e  law  de- 
fines that  necessity,  such  evidence  is  pat- 
ently Irrelevant.  These  matters,  In  other 
woi^s,  are  competent  to  give  character  to 
a  necessity  otberwlseshown;  and,nosuch 
necessity  being  otherwise  shown,  there  ta 
an  utter  absence  of  the  predicate  npon 
which  alone  such  qualifying  evidence 
should  be  reeelTed.  I*ritchett  v.  State,  SS 
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Ala.  39;  Qnen^ibenr  t.  State.S  Stew. &  P. 
SOS;  Franklin  v.  State.  29  Ala.14;  Roberts 
T.  State,  «S  Ala.  166;  Myers  v.  State.  62 
Ala.  900. 

We  are  aware  that  there  are  eome  caeeB, 
notably  that  of  Dnpree  t.  State,  83  Ala. 
380,  which  militate  affalnat  the  Tiewe  ex- 
prnsednboTeaatocommnnlcated  threats, 
and  erldenceof  111  teellns,  dlfflcnltles,  and 
character  (of  the  deceased)  stands  apon 
tlie  same  footing,  when  brought  to  the 
touch  of  the  principle  nnderconsideration; 
but  we  cannot  follow  them.  We  are  una- 
ble to  coDcdTe  bow  any  sort  of  proof  aa 
to  the  antmua  of  the  deceased  can  be  of 
Importance  In  a  case  where  the  worvt 
character,  the  bitterest  ramlty,  and  the 
moat  deadly  threats  on  his  part  may  be 
fnlly  conceded,  and  It  be  shown  that  no 
act  consonant  with  such  character,  or  re- 
Bulting  from  eucfa  enmi^,  or  in  the  execu- 
tion oT  anch  threats*  was  done  by  the  de- 
ceased, or  that,  U  an  act  waa  committed 
by  htm.  It  grew  out  of  a  present  provoca- 
tion on  the  part  of  the  d^endant,  or  was 
not  greatly  dangerous  to  lite,  ur  was  of 
such  character  as  that  the  defendant 
miiclit  have  s^ely  retreated,  and  avoided 
the  danger. 

In  the  case  at  bar,  the  evidence  lor  the 
prosecotlon  shows  an  unprovoked,  nnnec- 
ewory,  deliberate,  and  malicious  killing. 
The  testimony  of  the  defendant  In  his  own 
behalf  entirely  falls  to  make  a  case  of  self- 
defense.  In  that  it  athrmatively  shows  that 
he  followed  the  deceased,  accosted  him  in 
relation  to  a  difficulty  they  had  had  that 
morning,  and  thus  brought  on.  and  was 
the  aggressor  In,  the  difficulty ;  and,  also. 
In  that  there  is  nothing  adduced  which 
tends  In  any  d^rree  to  snow  that  defend- 
ant was  In  any  real  or  apparent  danger, 
which  be  could  not  have  easily  and  safely 
avoided  by  a  retreat.  On  no  phase  of  the 
evidence,  therefore,  was  there  a  predicate 
for  the  Admission  of  proof  of  former  diffi- 
culties in  the  Interest  of  ddendanttOrlll  teel- 
InK  on  the  part  of  the  deceased  towards 
blm.  The  evidence  excluded  was  all  of  this 
character,  and  the  action  of  the  circuit 
court  in  that  behalf  was  free  from  error. 

The  evidence  as  to  previous  difficulties, 
moreover,  went  to  the  particulars  or  mer- 
its of  such  difficulties,  as  dlstingulBhed 
from  the  collective  fact  of  their  gravity  or 
the  reverse,  and  was  on  this  ground  alone 
properly  excluded.  Lawrence  v.  State,  84 
Ala.424.5South.Rep.  38;  Garrett  v.  State, 
76  Ala.  18;  McAnally  v.  State,  74  Ala.  9; 
Gray  t.  State,  68  Ala.  66;  Ross  v.State,62 
Ala.  224. 

All  the  charges  requested  by  the  defend- 
ant which  were  refused  by  the  court  below 
were  bad.  In  that  they  pretermitted  all  In- 
gnliy  as  to  tile  duty  and  feaslbllll^  of  re- 
treat on  thepartof  the  defendant.  Eiland 
T.  State.  62  Ala.  322;  MItcbeU  v.  State.  60 
Ala.  80:  Poe  v.  State,  87  Ala.  65,  6  South. 
Rep.  87S;  Crlbbs  v.  State,  86  Ala.  618,6 
South.  Bep.  109. 

Some,  If  not  all.  these  InstmctlonB  were 
faulty  on  other  grounds  also.  Thus,  the 
aspect  of  the  evidence  most  favorable  to 
the  defendant  shows  that  he  was  the  ag- 
srressor  on  the  occasion  of  the  homicide, 
i  Jackson  v.  state,  83  Ala.  76, 8  South.  Rep. 
847.)  yet  chai^  No.  1  authorises  an  ac- 
T.7so.no.9— 22 
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qultt^  without  any  Inquiry  on  the  point 
whether  he  provoked  or  brought  on  the 
fatal  renoonnter,  (Jackson  v.  State*  77 
Ala.  18;  Tesn^  r.  8tate,Id.  88;  De  Annan 
T.  State,  71  Ala.  861;  Cleveland  v.  State,  86 
Ala.  1.  5  South.  Rep.  426.) 

Charge  No.  2  was  bad,  also,  as  being  ap* 
gnmentatlve,  and  singling  out,  and  giving 
undue  prominence  to,  selected  portions  of 
the  evidoace.  Ooley  v.  State,  86  Ala.  884, 
6  South.  Rep.  167. 

The  record  discloses  no  error,  and  the 
judgment  b^w  Is  affltmed. 


DAKIBtB  T.  STATB. 

OSupreme  Court  of  Alabama.  Jsn.  SI.  1890.) 
Just— IvpAKSUse — QDALmoATiom. 
1.  Attar  conviction  tm  a  cdiaige  tat  oartying  a 
conoesled  weapon,  defradantmoved  far  a  new  mal 
OD  tbe  ground  that  one  of  the  jurors  was  a  flrrt 
cousin  of  tlie  first  witness,  whose  name  was  In- 
dorsed on  tbe  indictanent,  and  who  was  in  charm 
of  the  place  where  and  when  the  pistol  was  said 
to  have  been  exhibited:  that  he  did  not  know  thla 
fact  wh«n  he  aooepted  the  Juror;  and  that  his 
ooonsel,  in  making  inquliy  before  aooeptinif  the 
Jury,  was  informed  that  there  was  no  relatitmship 
between  them.  Held,  that  the  refusal  of  the  mo- 
tion was  discretionary  with  the  court 

9.  The  state  may  revoke  an  aocseptuioe  of  a 
iunr  befkxre  the  defendant  has  aooepted  him,  and 
before  the  impaneling  of  the  Jury  is  oampleted,  or 
the  trial  commenced. 

Appeal  from  county  court,  Hale  county; 
Jamks  M.  Hobson,  Judge. 

The  defendant  in  this  case  was  Indicted 
for  carrying  a  pistol  concealed  about  bis 
person.  The  Indictment  was  found  by  the 
grand  Jury  In  the  circuit  court,  and  was 
removed  to  the  county  conrt  by  autiiot^ 
ity  of  an  act  conferring  additional  Juris- 
diction on  the  county  court  of  Hale  coun- 
ty. Theoplnion  showBtheflrst  exception, 
and  the  ground  thereof.  After  conviction 
the  defendant  moved  for  a  new  trial  on 
the  ground  that  W.  P.  Martin,  one  ot  the 
Jurors,  was  a  first  eon^n  of  Pink  MarUn. 
the  first  witness,  whose  name  was  In- 
dorsed on  the  Indictment,  and  who  was  in 
charge  of  the  place  where  and  when  the 
pistol  was  said  to  have  been  exhibited ; 
that  he  did  not  know  this  fact  when  he  ac- 
cepted said  Martin  as  Juror;  and  that  his 
counsel,  on  making  Inquiry  before  accept- 
ing the  Jury,  was  informed  that  there  was 
no  relationship  between  them.  The  court 
overruled  the  motion,  and  the  defendant 
duly  excepted. 

Thoa.  B.  Boulhac,  for  appellant.  A.tty. 
(Sen.  MtutiUt  for  the  State. 

SouERViLi^E,  J.  An  appeal  lies  to  this 
court  directly  from  the  county  court  of 
Hale  county  under  the  provisions  of  the 
act  approved  February  12. 1870.  conferring 
additional  Jurisdiction  on  that  trlbahal. 
and  regulating  the  proceedings  thev^n. 
Acts  1878-79,  p.  201.  §  14. 

The  first  exception  taken  to  the  rulings 
of  the  court  is  allowing  the  state  to  chal- 
lenge peremptorily  the  Juror  Mayfield. 
The  solicitor  had  accepted  tbli»  Juror;  and 
the  court  permitted  him  In  b^aU  ol  tiie 
state,  to  revoke  such  acceptance.  This 
was  done  before  the  defendant  had  ex- 
pressed his  satialactlon  with  the  Juror,  and 
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before  the  ImpanellDK  of  the  Jury  was  com- 
pleted, or  the  trial  had  commenced. 

The  rule  Is  generally  stated  to  be  that 
after  a  Juror  bas  been  accepted  by  both 
parties,  and  the  Jury  has  been  impaneled, 
or  the  trial  has  been  eotwed  on,  by  sweaiv 
Ing  the  jQror  or  otherwise,  the  right  to 
challenge  is  waived,  unlessfor  cause,  where 
the  dlsqaallflcatlon  was  unknown  at  the 
time,  and  could  not  hare  been  discovered 
by  the  exercise  of  proper  diligence  on  the 
part  of  the  objector.  Splgener  v.  State,  62 
Ala.  888;  Smith  t.  State.  55  Ala.  1;  Rob- 
erts  T.  State,  68  Ala. 615.  Until  thecauaels 
opened  or  pat  to  the  Jury,  which  may  be 
considered,  usually,  as  done  when  the  Jury 
is  swom,  it  is  within  the  discretion  of  the 
court  to  permit  an  inadvertent  accept- 
ance of  a  Juror  to  be  wlthdrewn.  Whart. 
Grim.  PI.  (8th  Ed.)  §|  617,  672;  Murray  v. 
State,  48  Ala.  675.  The  tacts  of  this  case 
show  that  the  Juror  had  not  been  accepted 
by  both  parties,  and  the  cause  had  not 
been  put  to  the  Jury,  when  the  challenge  In 
question  was  allowed.  It  loUows,  from 
this  view  of  the  law,  that  the  court  did  not 
err  in  its  ruling  on  this  subject. 

The  refusal  of  the  court  to  grant  a  new 
trial  on  the  ground  asslened,  as  our  decis- 
ions nnitormly  hold,  wasdlecretlonary.and 
Is  not  reviewable  by  us  on  appeal.  Juds* 
m«it  affirmed. 

Tbllow-Stone  Kit  v.  State. 
(Supreme  Court  of  Alabama,  Jan.  n,  1880.) 

LOWBRT. 

Defendant  gave  ezhibltioiui  onudstinff  of 
acrobatic  contortionB,  magio  laot^n,  musio,  dano 
lug,  and  bod^,  and  the  lilce;  and  between  the  acta 
sold  medidoeB.  The  exbibitlons  were  given  in  a 
tent.  There  was  no  chazge  for  entranoe;  the  only 
fee  (diayged  was  tar  the  oooupuicy  of  a  aeatb 
fore  the  exhiUtlon  defteidani  diatribated  tldrats 
to  the  pabUc,  free,  each  ticket  entitling  the  holder 
to  a  chance  for  the  prinea,  8  in  nnmber,  there  tte- 
iag  some  8,000ticb€rt8.  Toe distzibxitlonwaa  made 
by  choting  3  peratKis  from  the  andienoe,  who  •&- 
leoted  1^  lot  8  tiokets  from  a  laifce  number  of 
duplioateH  which  were  thrown  br  the  defeoidant  at 
random  on  the  Btage.  These  tiokets  were  num- 
bered, and  the  persons  holding  the  corresponding 
numbers  were  entitled  to  the  prizes,  according  to 
their  number.  Held  not  a  lottery,  such  as  to  ren- 
der defendant  liatile  to  indictment,  as  there  waa 
no  oonsideration  paid  directly  or  indirectly  for  the 
ohauoe  of  participating  in  the  dietribntlMi. 

Appeal  from  city  court  of  Mobile; 
Srembs,  Judge. 

Indictment  for  carryinff  on  a  lottery. 
The  Indictment  in  this  case  charged.  In  a 
single  count,  that  the  detradant  **  set  up, 
or  was  conromed  in  setting  up  orcarrylng 
on,  a  lottery,  against  the  peace, "  etc.  On 
all  thn  evidence  adduced,  which  it  is  un- 
necessary to  state,  the  defendant  request- 
ed the  court  to  Instruct  the  Jury  that,  it 
they  believed  the  evidence,  they  must  find 
him  not  guilty,  which  charge  the  court  re* 
fused,  and  the  d^endant  duly  excepted. 
Many  other  charges  were  asked  and  re- 
fused, and  exceptions  reserved,  but  they 
require  no  notice.  The  opinion  of  this 
court  suiflciently  sets  forth  such  other 
facts  as  may  be  necessary  to  a  complete 
understanding  of  this  decision. 

JIfcCarroo  £  Lewis  and  B.  M.  Allen,  tor 
apx>eltant.  Atty.  Oen.  Msrttn  and  Leelto 
B.  ^eidoBf  for  the  Stato. 


SoHEBVTLLE,  J.  The  d^Budaot  was  con- 
victed of  the  offense  of  carrying  on  a  lattery 
in  this  state.  The  case  turns  largely  on 
what  is  to  be  taken  as  a  proper  definition 
of  the  word  "lottery,"  within  themeaning 
of  the  statute  and  the  constitationot  Ala- 
bama. Ck>del886.Sfi 4068,4069;  Gon8t.l875. 
art.  4,  S  26.  The  word  cannot  be  regarded 
as  baring  any  technical  or  l^al  si^lflctt- 
tion  different  from  the  popular  one.  It  la 
defined  by  Webster  aa  ^  a  distribntlon  of 

firizes  by  lot  or  chance. "  This  definition 
B  substantially  adopted  by  Bouvier  and 
Rapalje  in  their  law  dictionaries.  Worces- 
ter defines  it  as  "a  distribution  of  prises 
and  blanks  by  chance;  a  game  of  hascurd 
In  which  small  sums  are  ventured  for  the 
chance  of  obtaining  a  larger  value. "  So 
the  American  Cyclopedia  thus  defines  a 
lottery :  **  A  sort  of  gaming  contract,  by 
which,  tor  a  valuable  consideration,  one 
may,  by  favor  of  the  lot,  obtain  a  prize  of 
a  value  superior  to  the  amount  or  value 
of  that  which  he  risks. "  In  Bockalew  v. 
State,  62  Ala.  884,  It  was  said,  after  citing 
Webster's  definition,  that  "wherever 
chances  are  sold,  and  the  distribution  of 
prizes  determined  by  lot,  this,  it  would 
seem,  is  a  lottery.  1'bis,  we  think,  is  the 
popular  acceptation  of  the  term."  In 
Bishop  on  Statutory  Crimes,  S  953,  it  is 
sf^d :  "  A  lottery  may  be  defined  to  be  any 
scheme  whereby  one,  in  paying  money  or 
other  valuable  thing  to  another,  becomes 
entitled  to  receive  from  him  such  a  return 
in  value,  or  nothing,  as  some  formula  of 
chance  may  determine."  In  Hull -v.  Rng- 
gles,  66  N.  T.  424,  the  New  York  court  of 
appeals  adopts  the  following  as  the  result 
of  the  ace^ted  deflnltitnu :  **  When  a  pa- 
cnnlaiy  consideration  Is  p^d,  and  It  is  to 
be  determined  by  lot  or  chance,  according; 
to  some  scheme  held  out  to  the  public, 
what  and  how  much  he  who  pays  the 
money  is  to  receive  for  it,  that  is  a  lot- 
tery." This  definition  Is  approved  in 
Wilkinson  v.  Gill,  74  N.  T.  68,  as  the  pop- 
ular meaning  of  the  word,  Mid  one  proper 
to  be  adopted  with  a  view  of  ranedyine 
the  mischief  Intmded  to  be  prevented  by 
the  statutes  prohibiting  lotteries ;  and  It 
is  said :  "  Every  lottery  has  the  charac- 
teristics of  a  wager  or  bet,  although  every 
bet  Is  not  a  lottery. " 

It  may  be  safely  asserted,  as  the  result 
of  the  adjudged  cases,  that  the  species  of 
lottery,  the  canying  on  of  which  is  in* 
tended  to  be  prohibited  as  criminal  by  the 
various  laws  of  this  country,  embraces 
only  schemes  in  which  a  valuable  consider- 
ation of  some  kind  is  paid,  directly  or  indi- 
rectly, for  the  chance  to  draw  a  prize.  U. 
S.  v.Olney.l  Deady,  461,1  Abb.  (D.  SO  27B; 
Governors,  etc.,  v.  Art  Union,  7  N.  Y.  228; 
Ehrgott  V.  Mayor.  96  N.  Y.  364,  48  Amer. 
Rep.  623;  Belt  v.  State,  5  Sneed.  607;  Com. 
V.  Tbacher,  97  Mass.  688.  There  la  no  law 
which  prohibits  the  gratuitous  dlstribn- 
tion  of  one's  property  by  lot  or  chance.  If 
the  distribution  is  a  pure  gift  or  bounty, 
and  not  In  nameor  pretense  merdy,  which 
is  designed  to  evade  the  law,— U  It  be  en- 
tirely unsupported  by  any  valnableconsld- 
eration  moving  from  the  taker,— there  Is 
nothing  in  this  mode  of  conferring  It  which 
is  TtolatlTe  of  the  policy  of  oar  statntes 
condemning  lotteries,  or  gaming.  We  may 
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go  farther,  and  Bay  that  there  would  seem 
to  be  nothlff  contrary  to  public  policy,  or 
per  86  morally  -wrong.  In  the  determina- 
tion of  rights  by  lot.  A  memberottheCol- 
lege  of  Christian  Apostles,  as  sacred  hls- 
"tory  Informs  ns,  was  once  chosen  by  lot. 
And  under  the  law  of  this  state  a  tie  Tote 
on  a  contested  Section  of  any  state  officer 
Is  required  to  be  settled  In  the  same  mode.- 
80  our  statutes  authorize  a  dlstrlbntlou  of 
property  owned  by  Joint  tenants  to  be 
made  by  lot  under  the  direction  of  the 
judge  of  probate.  These  are  not  the  evils 
against  which  the  law  is  directed.  The 
Sjatuitoas  distribution  of  money  or  prop- 
erty by  lot  has  never  prevailed  to  such  ex- 
tent as  to  require  police  regulation  at  the 
bands  of  the  state,  nor,  so  long  as  human 
nature  remains  as  it  now  Is  and  has  been 
for  so  many  thousand  years,  Is  It  likely 
ever  to  be  otherwise.  The  history  of  lot- 
teries lor  the  past  three  centuries  In  Eng- 
land, and  for  nearly  a  hundred  years  In 
Amerleaf  shows  that  tb^  have  been 
Bchemes  for  the  distribution  of  money  or 
property  by  lot  In  which  chances  were  sold 
formoney.eltherdlrectly.or  through  some 
cnnntng  device.  The  evil  flowing  from 
them  has  been  the  cultivation  of  the  gam- 
bling spirit, — the  hazardingof  money  with 
the  hope  by  chance  of  obtaining  a  larger 
sum, — of  ten  stimulating  an  Inordinate  love 
of  gain,  arouedng  the  most  violent  passions 
of  one's  basernature,  sometimes  tempting 
the  gambler  to  risk  all  be  possesses  on  the 
tarn  of  a  slngleeard  or  cast  of  a  single  die, 
and 'tending,  as  centuries  of  human  ex- 
perience now  fully  attest,  to  mendicancy 
and  idleness  on  the  oua  hand,  and  moral 
profligacy  and  debauchery  on  the  other. " 
Johnson  v.  State,  83  Ala.  65,  8  South.  Rep. 
790.  It  Is  Inthe  light  of  these  facts,  and  the 
mischief  thus  Intended  to  be  remedied,  that 
we  must  construe  our  statutory  and  con- 
stitutional problbltlons  against  lotteries 
and  devices  In  tbenatureof  lotteries.  Ehr- 
gott V.  Mayor,  48 Amer.  Rep.  622.  Thecases 
on  this  subject  are  very  numerous,  and 
while  the  courts  have  shown  a  general  dis- 
position to  bring  within  theterm  "lottery" 
every  species  of  gaming  Involving  a  dlstri- 
bntlon  cf  priceflbylotorchance,and'nhlch 
comes  within  the  mischief  to  be  remedied, 
— r^ardlng  always  thesubstaoce  and  not 
the  semblance  of  things  so  as  to  prevent 
evasions  of  the  law,— we  And  no  decision 
In  which  the  element  of  a  valnable  consid- 
eration parted  with,  directly  or  Indirectly, 
by  the  purchaser  of  a  chance,  does  not  en- 
ter Into  the  transaction.  Buckalew  v. 
State,  62  Ala.  884;  State  v.  Bryant.  74  N. 
C.  207;  Com.  v.  Wright,  50  Amer.  Bep.  806; 
State  V.  Clarke,  66  Amer.  Dec.  723;  State  v. 
Shorts,  90  Amer.  Dec.  668;  Wilkinson  v. 
Gill,  80  Amer.  Rep.  264;  Governors  v.  .^rt 
Union,  7  N.  7.  228;  State  v.  Mumford.  78 
Mo.  647;  Hnll  v.  Buggies,  56  N.  T.  424; 
Thomas  v.  People,  K>  111.  160;  Dunn  v. 
People,  40  111.  465;  Selden  bender  v.  Charles, 
8  Amer.  Dec.  682;  U.  S.  v.  Olney,  1  Deady, 
461;  Bell  v.  State,  5  Sneed.  507;  Blsh.  St. 
CrimeB,(2d  Ed.)S062  ;  2Wbart.Crim.Law, 
(dth  Ed.)  51491. 

In  this  case  It  Is  not  denied  that  the  de* 
fendant  has  distributed  presents  or  prises 
to  the  holders  of  tickets  given  to  the  pub- 
He,— 8  prises  among  some  8,000  ticket-hold- 


ers. It  is  also  uncontro  verted  that  this 
distribution  has  been  madeby  lot  orchance. 
This  was  done  by  2  children  chosen  from 
the  audience,  who  selected  by  lot  8  tickets 
from  a  large  number  of  duplicates  which 
were  thrown  by  the  defendant  at  random 
on  the  stage  or  platform.  These  tickets 
were  numbered,  and  the  persons  holding 
the  corresponding  numbers  were  entitled 
to  these  prizes,  or  presents,  according  to 
their  number.  But  we  can  see  nothing  In 
the  evidence  from  which  It  can  be  Inferred 
that  any  one,  present  or  absent,  paid  any 
valuable  consideration,  directly  or  taidi- 
rectly,  for  these  tickets,  or  for  the  cbance 
of  getting  a  prize.  It  Is  true  that,  on  the 
day  of  the  drawfaig,  the  d^ndant  had 
held  one  of  his  customary  performances, 
consisting  of  acrobatic  contortions,  exhi- 
bitions of  a  magic  lantern,  and  of  music, 
dancing,  and  song,  and  the  like;  and  be- 
tween theacts  healwayssold  his  medicines 
for  which  he  claimed  great  curative  virt- 
ues. These  exhibitions  were  in  a  tent 
which  would  seat  between  900  and  1,000 

J>eople,  and  would  furnish  standing  room 
or  about  2,500  persons.  Forttekuts  of  ad- 
mission to  see  this  performance,  the  clos- 
ing one  of  the  season,  advertised  as  a 
"Jubilee"  i>erformance,a  cbargeof  lOcentv 
was  made.  But  these  tickets  had  no  con- 
nection whatever  with  those  entitling  the 
holders  to  a  chance  for  the  8  prises.  For 
these  lattertlcketsorchancesnothlng  was 
charged.  They  had  been  distributed,  free, 
to  any  and  all  persons  presoit  at  his  pre* 
vious  performances,  and  for  admission  to 
these  exhibitions  no  charge  was  made. 
The  only  fee  charged  was  for  the  occu- 
pancy of  a  seat ;  there  was  none  for  en- 
trance. Norwas  it  necessary  that  a  holder 
of  a  sucoessfnl  ticket  should  be  present  to 
getfalsprlcelncasehedrewone.  It  would 
be  delivered  as  wdl  at  the  defendant's  pri- 
vate hoTise.  This  fact  was  advertised  ta 
a  Mobile  paper,  and  one  of  the  prizes  was 
actually  delivered  there.  The  suspicion, 
even  though  well  founded,  that  these  pres- 
ents may  have  been  given  away  In  order 
to  Induce  a  larger  crowd  to  assemble  at 
the  defendant's  performances,  with  the  ex- 
pectation that  they  wonld  buy  medidnea, 
or  pay  a  fee  for  occupying  a  seat  In  the 
tent,  would  be  too  remote  to  constltnte  a 
legal  consideration  for  the  tickets.  So 
with  the  expectation  that  It  would  In- 
crease the  attendance  at  the  so-called 
"Jubilee"  performance.  The  holders  of 
thousands  of  these  tickets  given  away  as 
gratnttons,  werenot  present,  and  yetstood 
an  eqnal  chance  In  the  distribution  with 
those  who  were.  And  the  doors  were 
thrown  open  for  free  admission  whoa  the 
distribution  took  place,  this  event,  occurs 
ing  Just  after  theclose  of  the  exhibition,  or 
performance  proper.  The  element  of  gam- 
Injc  which  Is  wanting  to  constitute  this 
transaction  a  lotery  Is  the  fact  that  no 
money  was  paid,  directly  or  Indirectly, for 
the  chance  of  receiving  a  prize,  or  of  par- 
ticipating in  the  distribution  by  lot.  Nor 
would  a  fury  be  authorized  tomake  acon- 
trary  inference,  reasonably,  from  any  evi- 
dence contained  in  the  bill  of  exceptions. 
Many  rulings  of  the  court  are  directly  op- 
posed to  these  views.  It  follows  from 
whatweharesaid  that tbeclty court  erred 
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lu  not  KlvingtheKeneralaffirmatlTecharse 
requested  by  the  defendant. 

The  Judgment  of  conviction  Is  reversed, 
and  a  Judgment  will  be  rendered  in  this 
court  dlscbaivliig  the  defendant  from  fur- 
ther prosecution  under  the  preamt  Indict- 
ment. Beversed  and  rendered. 


G4BTOM  T.  State. 

(Supreme  Cauirt  qf  Alabama.  Jan.  81, 1890.) 

B11.L  or  BxoBPTioHB — SuiTB  BT  SuTx— EnomxHT 
— School  Luids. 

1.  A  bill  of  ezoeptlons  not  tendered  and  ap> 
proved  within  the  time  preBcribed  in  the  raider  of 
the  court  will  be  atriciceu  from  the  record,  and  all 
Wtfrignmenta  of  error  bued  on  it  will  be  disal- 
lowed. 

2.  A  plea  not  verified,  as  required  by  statute, 
Is  propetrlv  stricken  from  tbe  flies. 

8.  Code  Ala.  S  3578,  authorizes  suits  In  eject- 
ment by  the  state  In  ail  cases  where  nadar  Ulm 
circumstances  an  action  ooold  lie  between  indi- 
viduals. 

«.  Under  Code  Ala.  {  Seo,  el.  L  the  state  may 
maintain  ejectment  for  lauds  oonstitutlng  the  six- 
teenth sectloos,  which  it  holds  In  trust  for  the 
sevwal  townships  of  the  state. 

Appeal  from  circuit  court,  Henry  coun- 
ty; J.  M.  Carhiuhaei.,  JudK^*' 

Tblft  action  was  brought  In  the  name  of 
tbe  state  of  Alabama,  "forthe  use  ol  town- 
ship seven,  (7,)  range  eight  (8)  west  of  tbe 
TallahasBemertdlan,**  against  Ned  Gaston, 
to  recoverthe  possession  of  a  tract  of  land 
containing  80  acres,  which  was  described 
as  "the  east  halt  of  the  soutb-eaat  quarter 
of  section  16,  township  seven,  (7,)  range 
eight  (8)  west  of  the  Tallahassee  merid- 
ian," and  was  commenced  on  the  16th  of 
August,  1888.  Tbe  defendant  pleaded  in 
abatement,  on  the  ground  that  the  state 
of  j&labama  cannot  sue  in  ejectment  except 
for  sixteenth  section  lands,  and  the  land 
here  sued  for  is  not  part  of  a  sixteenth  sec- 
tion. The  court  struck  this  plea  from  tbe 
flies,  on  motion,  and  the  defendant  then 
demurred  to  the  complaint,  assigning,  as 
causes  of  demurrer,  (1)  because  the  state 
cannot  maintain  the  action;  (2)  because 
the  complaint  shows  that  the  state  has  no 
title  to  the  lands  described.  The  court 
overruled  the  demurrer,  and  the  defend- 
ant then  filed  a  special  plea  of  adverse  pon- 
sesslon  for  15  years, exercising  acts  of  own- 
ership, but  without  any  papertitle  or  color 
of  Idtle.  The  court  sustained  a  demurrer 
to  this  plea,  and  the  cause  was  tried  on  Is- 
sue Joined  on  the  plea  of  not  gnllty.  A  bill 
of  exceptions  was  reserved  by  the  driend- 
ant  on  the  trial,  but  It  requires  no  notice, 
beiugstrlckenfrom  the  record  by  this  court. 
The  rulings  on  the  pleadings  and  the  rul- 
ings shown  by  the  biU  of  exceptions  are  as- 
signed as  error. 

Walker  A  Espy,  for  app^ant.  P.  A, 
MeDanlel.  for  tbe  State. 

McCi.ELLAN,  J.  The  motion  to  strike 
out  the  bill  of  exceptions  In  this  record 
must  prevail.  Judgment  was  entered  on 
September  17,  1889.  and  with  it  an  order 
that  SO  da^B  be  allowed  the  defendant  in 
which  to  file  a  bill  of  exceptions.  On  Oc- 
tolter  15th  It  was  ordered  that "  the  time 
for  preparing  and  presenting  a  bill  of  ex- 
cepuons  by  defendant  Is  hereby  extended 
for  twmty  days  from  this  date.^  The  bill 


of  exceptions  shows  that  It  **  was  tendered 
and  approved"  on  Novembers,  1889,  be- 
yond tbe  time  prescribed  In  the  order  of 
October  15th  theretolore.  Tbe  bill  of  excep- 
tions, therefore,  must  be  stricken  from  the 
record,  and  all  assignments  of  error  baaed 
on  it  wlU  be  disallowed.  Powell  v.  Stur- 
devant.  85  Ala.  243,  4  South.  lU^.  718. 

The  action  of  the  primary  court  in  strik- 
ing defendant's  plea  In  abatement  from  the 
files  may  be  lustlfled  on  either  one  of  two 
grounds:  (1)  The  plea  was  not  of  matter 
of  record,  and  was  nut  verified  as  required 
by  statute.  Code,  S  2676;  Hall  v.  Wallace. 
25Ala.438.  (2)  The  plea.had  it  been  prop- 
erly verified,  would  have  been  clearly  bad 
in  its  assumption  or  statement  of  law  that 
the  state  of  Alabama  Is  not  authorised  to 
maintain  ejectment,  except  in  respect  to 
sixteenth  section  lands.  The  statute  au- 
thorises suits  by  the  state  in  all  cases 
where,  under  like  circumstances,  an  action 
would  lie  between  individuals.  Code, 
§  2578.  What  la  said  last  above  applies, 
also,  to  defendant's  first  assignment  of  de- 
murrer, which  proceeds  on  the  Idea  that 
the  state  cannot  maintain  the  action  of 
ejectment. 

The  second  assignment  of  demnrrer  to 
the  complaint,  setting  up  the  alleged  Inca- 

{»aclty  of  the  state  to  maintain  ejectment 
or  lands  constitoting  tbe  sixteenth  sec- 
tions, which  it  holds  in  trust  lor  the  sever- 
al townships  of  the  state.  Is  palpably  un- 
tenable.  Code,  §  960,  cl.  4. 

Actions  by  the  state  for  the  recovery  of 
any  real  or  personal  property,  and  actions 
by  or  tor  the  use  of  any  township  for  the 
recovery  of  sixteenth  section  or  other 
school  lands,  by  the  express  terms  of  the 
statute  of  limitations  maybe  brought  any 
time  within  20  years  from  the  time  the 
canse  of  action  accrued.  Code,  S  2613. 

We  apprehend,  however,  that,  title  by 
adverse  possession  not  being  perfected 
against  the  trustees  of  the  township  when 
the  20-years  limitation  was  broadened  so 
as  In  terms  to  embrace  all  suits  for  recov- 
ery of  lands  belonging  to  a  township.  It 
was  competentfor  the  legislature  to  Invest 
other  parties  than  the  trustees  with  the 
right  to  maintain  such  suits  In  behalf  of 
the  township,  and  no  defense  could  be 
made  to  suits  instituted  by  parties  thus 
invested  wltK  the  right  of  action  which 
could  not  have  bpen  made  to  a  suit  prose- 
cuted in  tbe  name  of  the  trustees.  The 
statute  was  a  mere  l^islative  change  In 
the  trustee  authorised  to  sue,  and  could 
not  operate  to  deny  any  substantial  right 
of  the  cestuta  quo  tnist,  or  authorised  any 
defense  not  before  tenable. 

The  Judgment  (rf  the  drcoit  court  Is  af- 
firmed. 


Hall  et  al.  v.  Statk. 
(Suiirenw  Court  qf  AXtOxxma.  Jan.  S7, 180O.) 

AdULTEBT—  XltSTRUOnONB. 

On  the  trial  of  an  indictment  for  adultery, 
tbe  court  charged  the  jury:  "Hie  fact  that  a  mar- 
ried man  makes  frequent  visits  in  the  day-time, 
and  sometimes  at  night,  to  the  house  of  a  woman 
of  known  bad  reputation,  without  any  le^timate 
business,  Is  a  fact  tending  to  abiaw  an  adalteroas 
conneotion  between  them. "  The  evldenoe  that 
defendant  had  no  lesitimata  business  at  the  said 
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house  was  -nbolly  negatlre  fn  tts  character,  and 
did  not  exclude  a  contrar7  inference.  Held,  that 
the  charge  yns  erroneous,  In  denying  to  the  jwej 
the  right  to  draw  this  inference. 

Appeal  from  circuit  court,  Genera  coun- 
ty; C.  H.  XiANEY,  Special  Judge. 

Indictment  for  llWng  in  adultery  or  for- 
nication. The  Indictment  charged  that 
the  detendantB,  Nathan  Hall,  a  married 
man,  and  Betsy  Skipper,  an  unmarried 
w()nian,  "did  live  together  In  a  state  of 
adultery  or  fornication."  On  thelrjolnt 
trial,  BM  the  bill  of  exceptlona  ehowe,  it 
"wae  proved  that  the  defendants  lived  a 
few  miles  apart;  that  Betsy -was  a  wo- 
man of  bad  reputation  for  virtue,  having 
several  children,  though  she  was  never 
married ;  that  Hall  was  frequently  seen  at 
her  house,  by  persons  passing  along  the 
public  road  In  front  of  her  house;  and  sev- 
eral of  the  witnesses  stated  that,  If  he  had 
any  business  there,  they  did  not  know  It. 
B.  E.  Jordan,  one  of  the  witnesses  for  the 
state,  testified  that  on  passing  Betsy's 
hoose  after  sunset  one  evening,  within  the 
time  covered  by  the  Indictment,  he  saw  her 
and  Hnll  io  the  act  of  sexual  interconrse  at 
thecomer  of  the  house;  that  he  was  about 
SO  yards  distant  from  the  parties,  "and 
thought  and  took  the  man  to  be  Hall,  and 
thought  and  took  the  woman  to  be  Betsy." 
One  Patterson,  another  wltnew  for  the 
state,  testified  to  acts  of  Indecent  familiar- 
ity between  the  defendants,  one  night  In 
October,  within  the  time  covered  by  the 
Indictment,  when  he  and  his  father  had 
entered  Betsy's  house  for  shelter  from  a 
heavy  rbln,  and  which  Induced  them  to 
leave  the  house  at  once.  It  was  proved, 
also,  that  there  was  a  good  well  In  the 
front  yard  at  Betsy's  house,  where  per- 
sons passing  frequently  stopped  to  get 
water,  and  some  of  the  witnesses  said  that 
they  had  seen  Hall  watering  his  horses  at 
this  well.  On  this  evidence  the  court 
charged  the  Jury:  "  The  fact  that  a  mar- 
ried man  makes  frequent  visits  In  the  day- 
time, and  sometimes  at  night,  to  the  house 
of  a  woman  of  known  bad  reputation  for 
virtue,  without  any  legitimate  business, 
Is  a  tact  tending  to  show  an  adulterous 
connection  between  them."  The  defend- 
ant excited  to  this  charge,  and  also  to  each 
part  of  thefollowlngcharge,  which  was  give 
by  the  court  at  the  Instance  of  the  solic- 
itor: "H  the  Jury  believe  beyond  a  rea- 
sonable doubt,  from  the  evidence  of  R.  E. 
Jordan,  that  the  defendants  bad  sexual  In- 
tercourse with  each  other,  Just  before  the 
finding  of  ^e  Indictment,  and  In  said 
coanty.  Is 'sufficient  proof  of  the  fact 
of  adult«ry  or  fornication ;  and  if.  In  ad- 
dition to  this  one  act,  they  believe  beyond 
a  reasonable  doubt,  from  all  the  evidence, 
that  the  minds  of  the  defendants  agreed 
nr  consented  together  that  they  would  re- 
peat the  act,  opportunity  offering,  then 
the  defendants  are  guilty  of  living  In  adul- 
teiy  or  fornication,  and  they  should  so 
find  by  their  verdict. " 

Atty.  Gen.  W.  L.  Martin,  for  the  State. 

McGlellan,  J.  That  part  of  the  gen- 
eral chai^  to  which  an  exception  was  re- 
served, should  not  have  been  given.  It  Is 
abstract,  In  a  sense,  and  mislradlng.  In 
(bat  ft  assumes  aa  a  fact  that  the  defend- 


ant Hall  had  no  Intimate  business  at 
the  house  of  the  defendant  Skipper,  when 
the  evidence  on  this  polntwaswholly  ne«- 
atlve  In  its  character,  and  did  not  exclude 
a  contrary  Inference.  The  charge,  more- 
over, was  upon  the  effect  of  this  negativft 
testimony,  and  directed -the  jury  to  con- 
aider  the  fact  of  Hall's  having  no  legiti- 
mate business  at  Skipper's  house,  tend- 
ing to  show  adulterous  Intercourse,  when, 
in  view  of  the  character  of  the  testimony 
on  that  point,  they  might  have  Inferred 
the  non-existence  of  the  fact  Itself.  The 
right  to  draw  this  Inference  was,  In  sub- 
Ktonce,  denied  to  the  Jury,  and  tor  this  er- 
ror the  Judgment  must  be  reversed.  Bop- 
ney  v.  State,  87  Ala.  80,  6  South.  Rep.  391. 
The  charge,  in  other  words,  assumes  a 
fact  as  proved,  when  the  evidence  only 
tends  to  establish  It,  and  is  an  Invasion  of 
the  province  of  the  Jury.  Jones  v.  Fort, 
36  Ala.  449.  The  charge  given  at  the  in- 
stance of  the  solicitor  appears  to  be  In  the 
language  of  an  instruction  held  to  be 
proper  In  the  case  of  Bodlford  v.  State,  86 
Ala.  67, 6  South.  Rep.  5S9.  We  are  all  now 
inclined  to  the  opinion  that  it  Is  not  a  cor- 
rect  exposition  of  the  law,  but,  as  the  pres- 
ent case  must  be  reversed  on  the  other 
point  adverted  to,  we  deem  it  unnecessary 
to  decide  this  question.  The  Judgment  of 
the  circuit  court  Is  reversed,  and  the  cause 
remanded. 

Pm  Gbbalu  et  al.  t.  Ebbs. 

(Supreme  Court  of  MisHsfi'^pi.    Feb.  17, 1890.) 

HOMBSTRAD — WHiT  CONBTTrnTSS. 

Under  Code  Miss.  1880.  S  1348,  providing 
that  every  citizen,  liaving  family,  shall  oe  entitled 
to  hold  as  exempt  the  land  and  boildings  owned 
and  occupied  hy  him  as  a  residence,  provided  the 
land  shall  not  exceed  160  acres  in  quantity  nor  C3, 000 
In  value,  and  seotion  UMW,  providing  that  every 
person  hftviiw  a  fiami^,  reudliuc  In  anydly,  town, 
or  village,  sfiaU  be  enUtled  to  hold  as  exeiimt  the 
land  andbulldlnffs  occupied  by  him  as  a  resiaenoe, 
not  to  exceed  tS,000  in  value,  a  liomastead  may  be 
located  i»rtly  within  and  partly  without  the  lim- 
its of  an  inocnrporated  town. 

Appeal  from  circuit  court,  Yalabusha 
county;  W.  M.  Rogebs,  Judge. 

Geo.  H.  heater,  for  appellants.  Ro,  if. 
QoU&day,  for  appellee. 

Cooper,  J.  Appellant,  a  Judgment  cred- 
itor of  appellee,  caused  an  execution  un- 
der his  Judgment  to  be  levied  on  certain 
lands  of  appellee,  and  at  the  execution  sale 
he  became  the  purchaser.  This  is  an  ac- 
tion of  ejectment  to  recover  the  land  so 
sold  and  bought.  The  appellee  defended 
upon  the  ground  that  the  land  In  contro- 
versy was  a  part  of  his  homestead,  and  ex- 
empt from  sale  under  execution.  The 
single  question  presented  Is  whether  the 
land  was  a  part  of  the  homestead.  The 
facts  are  not  controverted,  and  the  qnea- 
tion  is  purely  one  of  law. 

The  residence  of  appelleels  located  within 
the  corporate  limits  of  the  town  of  Oak- 
land. The  land  on  which  It  is  situated  Is 
less  in  quantity  than  160  acres,  and  less  In 
value  than  ¥2,000.  Appellee  devotes  his 
lund  to  agricalture,  and  the  whole  com- 
prises one  place.  While  the  residence  la 
within  the  corporate  limits  of  the  town, 
all  of  the  land,  except  15  or  20  acres.  Is 
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without  Bncta  llmlta.  The  qnestlon,  then, 
is  whether  the  homeetead  exempt  by  law 
may  be  one  located  partly  wltbln  and 
partly  wlthont  an  bicorporated  town.  It 
to  determinable  by  a  constraction  of  Bec- 
tlonBl248audl249  of  theCode  ofl880, which 
are  a«  follows:  "Sec.  1248.  Erery  citizen  of 
this  state,  male'  or  female,  bein^  a  house- 
holder and  havlnji:  a  family,  shall  be  enti- 
tled to  hold  exempt  from  seizure  or  sale, 
under  any  execution  or  attachment,  the 
land  and  buUdinji^  owned  and  occupied 
as  a  restdoice  by  such  debtor:  provided, 
the  quantity  of  land  shall  not  exceed  160 
acres, northe  value  thereof,lncluaiveor  Im- 
provements, the  sum  of  two  thousand  dol- 
ars.i  Sec.1249.  Everypersonbeinsrahouae- 
holder,  and  having  a  family,  residing?  in 
any  city,  town,  or  vHlag:e,  shall  be  entitled 
to  hold,  exempt  from  seizure  or  sale  under 
any  execution  or  attachment,  the  land  and 
buildinifs  owned  and  occupied  as  a  resi- 
dence by  such  debtor,  not  to  exceed  in 
value  two  thousand  dollars,  and  personal 
property  to  be  selected  by  him,  not  to  ex- 
ceed in  value  two  hundred  and  fifty  dol- 
lars, orthe  articles  Bpedfled  In  the  flrstseo- 
tlon  of  this  act. " 

The  articles  spedfled  In  the  first  section 
of  the  act  are  those  that  are  exempt  to  all 
persons,  those  exempt  to  persona  follow- 
ing particular  calUnKS,  and  some  arUcles 
exempt  to  heads  of  families. 

The  argument  of  appellants*  counsel  Is 
this:  By  section  124H  there  Is  exempt  to 
every  citizen,  being:  a  householder  and  the 
head  of  a  family,  the  land  and  buildings 
owned  and  occupied  as  a  homestead,  pro- 
vided It  does  not  exceed  In  quantity  160 
acres,  nor  in  value  f 2,000.  Unless,  there- 
fore, section  1219  was  Intended  to  limit  the 
urban  exemptlonlst  to  the  limits  of  the 
town,  that  section, It  is  said,  has  no  mean- 
ing as  applied  to  homesteads;  and,  since 
It  is  the  duty  of  the  court  to  so  construe 
statutes  as  to  give  some  meaning  to  every 
prortslon.  section  1249  should  be  held  to 
confine  the  urban  exempUonlst  to  the  cor- 
porate limits  of  the  town. 

We  recognize  the  rale  appealed  to  as  val- 
uable In  aiding  the  court  to  discover  the 
legislative  purpose,  which  is  the  paramount 
end  of  conatmction ;  but  It  is  not  permis- 
sible to  absorb  the  statute  in  the  rule,  nor 
overturn  the  legislative  will  that  the  rule 
may  live.  It  to  our  duty  to  look  at  the 
statntefromitsfourcomera;  tochangetbe 
collocation  of  words  and  sentences,  if  nec- 
essary :  to  consider  the  general  purpose.  If 
that  be  clear;  to  look  tothehlftory  of  1^- 
Islatlon  on  the  subject;  and.  If  within  the 
words  of  the  statute  so  considered  the  in- 
tent can  be  discovered,  to  give  effect  to  It. 

If  we  consider  section  1249  alone,  there 
to  nothing  In  it  Indicating  the  intention  of 
the  l^ftolature  to  confine  the  home8b.-ad  to 
any  merely  Imaginative  line.  The  para- 
mount purpose  disclosed  Is  to  exempt  the 
"land  and  buildings  owned  and  occupied 
by  the  debtor  as  a  residence, "  provided  the 
same  does  not  exceed  In  value  the  sum  of 
92,000.  The  statute  does  not  say  that  the 
land  shall  He  wholly  within  the  vlUa^  or 
town.  Evray  condlUon  required  by  llie 
section  to  disclosed  by  the  facts  of  this 
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case.  The  appellee  to  a  citizen  and  house- 
holder, and  has  a  family.  He  owns  and 
occupies  the  land  and  buildings  thereon  aa 
a  residence,  and  lAe  value  thereof  does  not 
exceed  $2,000. 

The  idea  that  It  was  Intended  to  restrict 
the  homestead  to  the  limits  of  the  corpo- 
ration Is  inferentlally  drawn,  because,  It  la 
said,  if  such  purpose  be  not  found  the  sec- 
tion need  not  have  been  enacted,  since  un* 
der  the  preceding  one  the  exemption  might 
have  been  claimed.  But  a  mere  transposi- 
tion of  the  sections  would  answer  this  ob- 
jection. So  transposed  and  read,  it  would 
appear  that  the  legislature,  having  by  one 
section  provided  for  urban  exemptlonlsts, 
turned  its  attention  to  the  cases  of  those 
livfngInthecountry,and  as  to  these  added 
another  limitation,  vis.,  that  the  area 
should  not  exceed  160  acres.  It  may  fairly 
be  supposed  It  to  have  been  assumed  that 
the  home  In  a  town  or  village  reaching  In 
value  92.000  would  not  exceed  in  area  160 
acres,  while  Inthecountrythellmltatlon  of 
value  might  include  a  greater  quantity  of 
land  than  It  was  thought  desirable  to  ex- 
empt. 

When  we  look  to  the  history  of  l^rtola- 
tlon  on  the  subject  of  exemptdonst  It  to  at 
once  perceivable  bow  the  two  .sections 
came  Into  existence.  By  the  Code  of  1857 
(artlcle281,  p.  529)  there  was  one  provision, 
applicable  alike  to  persons  living  in  towns 
and  in  the  country.  The  limitation  was 
that  the  quantity  should  not  exceed  SO 
acres,  nor  the  value  $1,500.  By  the  act  of 
November  28, 1865,  (Acts  1866,  p.  137,)  there 
was  exempted  to  the  mral  exemptlonlst 
240  acres  of  land  regardless  of  valne,  and  to 
the  urban  exemptlontot  real  and  personal 
property  to  the  value  of  $4,000.  By  the  act 
of  July  25,1870,iAct8  1870, p.08,)  there  was 
exempt  to  the  ruraltot  80  acres  of  land,  re- 
gardless of  value;  and  to  those  living  in  a 
city,  town,  or  village,  "two  thousand  dol- 
lars worth  of  real  property,  comprising 
the  proper  homestead  and  othw  buildings 
connected  therewith. "  In  the  codification 
of  1871,  the  Umlt  of  valaation,  theretofore 
imposed  only  on  homesteads  In  cities, 
towns,  or  villages,  was  applied  also  to  the 
rural  homestead.  The  attention  of  the 
legislature  and  the  codlflers  was  evident- 
ly directed  to  the  purpose  of  changing  the 
law  in 'reference  to  the  mral  homestead,  by 
adding  a  limitation  of  value.  No  change 
whatever  was  made  of  the  homestead  In 
elides,  tovras,  or  vlllagee ;  and  It  to  not.  in 
the  absfflice  of  clear  evidence  of  such  pur- 
pose, permissible  to  imply  the  Intent  to 
make  such  change  from  the  mere  fact  that 
a  new  limitation  was  imposed  on  another 
character  of  homesteads. 

We  are  therefore  of  opinion  that  the  ap- 
pellee's homestead  was  not  limited  by  the 
corporate  lines  of  Oie  village  in  which  hto 
residence  Is  located. 

Affirmed. 


CoopsB  T.  Fox  et  a/. 

(.Supreme  CourtQfAfiwiwIpiH.  UanfhU^  18ML) 

Pabtition— Advbbsb  TmjL 

In  B  Salt  for  partition  between  the  b^ra 
of  an  alleged  owner  of  the  land,  one  of  the  de- 
fendanti,  a  married  wonum  living  with  her  hus- 
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bud  (Ht  the  pnmlaes  in  oontroTCcnr*  !•  nol 
Mtoppod,  u  wk  taunt  In  common,  from  tet- 
Ung  ap  itUe  in  Iwr  hwlNuid  toj  adniw  vomm- 
lion. 

Appeal  from  chancery  court,  Lawrence 
county ;  Warrbn  Cowan,  Chancellor. 

.4.  a  McNiUr,  for  appeUant.  R.  B. 
Tbompson,  for  appellees. 

CoopiGB,  J.  Thecomplainante  and  de> 
ftadants  are  heirs  at  law  of  Mm.  Anna 
Preatidse.  who  died  Intestate  in  Decem- 
ber,18H.  ThepetltlfKi  teflledfor  partition 
of  certain  lands  which  It  Is  alleged  de- 
Bcmded  to  the  parties  on  the  death  of  Mrs. 
Preatidgp.  The  defendant  Mrs.  Cooper  Is 
the  daughter,  and  the  defendants  William 
Preetldge  and  Mrs.  More  are  the  grand- 
children, of  Mrs.  Anna  PrsHtldge;  the  two 
latttsr  hetng  children  of  John  Preetldge, 
deceased,  who  was  son  <A  Anna.  Theland 
described  in  the  petition  consists  olaslivle 
tract,  but  it  is  intersected  by  Fair  rirer, 
about  two<thirds  being  upon  the  north 
and  one-third  on  the  south  of  said  river. 
Mrs.  More  failed  to  answer  the  petition, 
and  no  pro  con^saowaata.'km  against  her. 
William  Prestldge  and  Mrs.  Cooper  filed 
separate  answers,  but  the  same  facts  are 
set  up  in  each.  Shortly  stated,  the  facts 
relied  on  by  them  are  that  Mrs.  Anna  Pres- 
tldge had  no  tltleto  any  of  the  luid  at  the 
time  of  her  death;  the  history  of  her  claim 
to  the  land,  and  of  ber  disposition  of  It.be- 
tDg  this:  In  the  year  1864  theland  was 
sold  by  John  Dlckerson,  administrator  of 
the  former  owner,  and  at  the  sale  Mrs. 
Anna  Prestldge  became  the  purchaser  at 
the  price  of  about  $2,000,  to  be  thweaf ter 
paid.  After  the  purchase  by  her  she  dis- 
eorered  that  she  would  be  unable  to  pay 
the  purchase  price,  and,  at  her  Instance, 
William  Cooper  (the  husband  of  the  de- 
fendant Mrs.  Cooper)  and  John  Prestldge 
agreed  to  assume  the  payment  of  the  pur- 
chase price.  In  consideration  of  which  they 
were  to  become  owners  of  the  land.  No 
deed  had  been  made  by  the  administrator 
to  Mrs.  Preetidge,  but,  under  the  cimtract 
between  the  parties,  the  administrator 
was  to  make  the  conveyance  directly  to 
John  Prestldge  and  William  Cooper.  Un- 
der this  Agreement  Prratldge  and  Cooiwr  en- 
tered upon  the  land,  and  made  parol  partl- 
tlun  thereof;  Prestldge  taking  all  north  of 
Fair  river,  and  Cooper  all  south  of  the 
river.  Cooperand  Prestldge  paid  the  pur- 
chase price,  and  since  their  entry  upon  the 
land  have  been  in  adverse  possession 
thereof,  each  claiming  the  portion  allotted 
to  him  by  parol  partition;  and,  though 
no  deed  was  ever  made  to  them,  the  de- 
fendants claim  that  the  title  was  vested  in 
said  John  Prestldge  and  WnUam  Cooper 
by  adverse  possession  long  before  the 
death  of  Mrs.  Anna  Prestldge,  who  during 
her  life  never  set  up  any  claim  to  any  part 
of  the  land  after  her  contract  with  the 
parties.  The  defendant  Preetidge  dis- 
claimed any  claim  or  interest  In  the  lands 
south  of  Fair  river,  but  claimed  to  be  the 
sole  owner  of  all  north  of  the  river,  he 
having  rec^ved  a  conveyance  from  Mrs. 
More  (the  only  other  heir  at  law  ot  John 
Preatldge)  of  her  interest  In  the  same, 
tfm.  Cooper  denied  that  she  or  complain- 
ant! bad  any  Interest  in  any  ot  the  lands. 
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and  denies  that  she  la  now  or  ever  has 
been  in  the  possession  of  any  part  thraeof, 
save  as  the  wife  of  Wllltam  Cooper,  living 
with  him  on  his  own  land.  The  erldenca 
leaves  It  somewhat  In  doubt  whether  Mrs. 
Anna  Preetldge  did  or  did  not  receive  a 
conveyance  from  the  administrator,  Dlck- 
erson. It  is  immaterial  how  It  was.  All 
other  facts  set  up  by  the  answers  are  as 
satisfactorily  and  cleariy  proved  as  It  la 
xrasslble  to  do  where  there  are  conflicting 
Interests,  and  the  consequent  conflict  ot 
testimony.  The  complainants  were  them- 
selves witnesses  in  their  own  behalf,  and, 
while  th^  deny  the  extent  of  the  contract 
between  Mrs.  Anna  Prestldge  and  John 
Preetldge  and  Cooper,  they  yet  admit  that 
there  was  some  agre^ent  by  which  these 
parties  were  to  go  on  the  land,  and  pay 
the  purchase  money  due  on  It.  TThey  seek, 
however,  to  draw  tiie  unnatural  inference 
that  the  land  when  paid  for  was  to  be  the 
property  of  Mrs.  Anna  Prestldge.  In  this 
they  are  contradicted  by  a  number  of  wit- 
nesses, who  clearly  and  unquestionably 
support  the  claim  ot  the  defendants.  The 
chancellor,  impressed  with  the  conviction 
that  truth  was  with  the  d^endants,  de- 
nied the  right  of  partition  as  to  the  lands 
claimed  by  the  defendant  Preetldge,  thus 
recognising  his  title  by  prescription,  and 
from  the  decree  as  to  these  lands  the  peti- 
tioners do  not  appeal.  But  as  to  the 
lands,  title  to  which  was  asserted  to  be  In 
William  Cooper,  on  the  ground,  as  we  are 
informed  bythe briefs  of  counsel,  that  Mrs. 
Cooper  could  not  set  up  an  outstanding 
title,  partition  was  decreed.  Counsel  for 
appellees  rely  upon  a  line  of  authorities 
by  which  it  Is  beld,  and  rightly,  that, 
where  one  tenant  in  common  recdves  pos- 
session of  the  common  estate  by  reason  of 
the  common  title,  he  may  not,  while  la 
possession,  set  up  an  outstanding  title  aa 
against  hla  co-tenant. 

In  all  cases  relied  upon,  except  Burleson 
T.  Burleson,  28  Tex.  1188,  the  decisions  are 
put  upon  the  ground  of  estoppel  against 
the  party  In  possession  to  set  up  the  out- 
standing title,  because  he  had  entered  un- 
der the  common  title.  In  Burleson  v.  Bur- 
leson, the  decision  proceeds  upon  the  rea- 
son that,  under  the  law  of  Texas,  all  per^ 
sons  having  an  interest  In  the  subject- 
matter  may  be  made  parties  delendant  to 
the  partition  suit.  Such  la  nut  the  prac- 
tice in  this  state,  for  with  as  only  those 
having  an  Interest  In  the  result  songhl^- 
the  partition — can  be  made  parties.  Nu- 
gent V.  Powell,  63  Miss.  99. 

We  are  somewhat  surprised  by  the  de< 
eree  of  the  coni't  below,  in  view  of  the  fact 
that  It  correctly  appreciated  the  law.  ajid 
permitted  William  Prestldge,  who  was 
actuallyin  possesslonof  apartof  the  land, 
to  prove  want  of  title  In  the  petitionerB, 
as  to  the  land  he  held,  by  proving  title  in 
his  fathOT,  and  now  hdd  by  himself.  This 
was  correct,  for  the  reason  that  possession 
was  taken  against,  and  not  in  subserv- 
iency to,  the  claim  of  Mrs.  Anna  Prestldge, 
the  common  ancestor  of  petitioners  and 
defendants.  We  fall  to  percelvewhy  a  dif- 
ferent principle  was  applied,  as  against 
Mrs.  Cooper,  who  not  only  never  entered 
under  the  common  title,  but  In  fact  was 
never  in  possession  of  the  land  at  all.  U 
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petitioners  have  no  title,  they  have  no 
standing  in  court,  and  their  want  of  title 
Is  as  fatal  to  them,  If  the  true  title  and 

Sosseeston  1b  in  a  Btranger,  as  It  would  be 
it  were  Mrs.  Cooper.  There  most  be  a 
res  for  the  proceedings  In  partition  tc 
attach  tc^  and  that  icsr  is  a  common 
estate.  Where  the  defendants  are  pre- 
vented by  the  doctrine  of  estoppel  from 
denying  the  common  estate,  It  is  Just  as 
though  It  was  proved  to  exist;  hot  where, 
as  here,  there  is  no  e1em«it  of  estoppel, 
and  the  detendantclearly  shows  that  there 
Is  no  title  in  the  petitioners,  there  is  noth- 
ing to  which  the  Jurisdiction  of  the  court 
can  attach.  Ingram  v.  War,  5  Smedes  & 
M.  746;  Shearer  v.  Winston.  83  Miss.  149; 
Mattalr  v.  Payne,  l%Fla.  6R2. 

The  decree  is  reversed,  and  petition  dle- 
miseed. 

CoNNELi,  T.  Mobile  &  O.  R.  Co. 
(Supreme  Court  of  MUgtaHjrpi.   Feb.  17,  1690.) 

CXRBIBRS  OF  FAaSSKQBBS— BEOUU.TIOHS. 

Plaintiff's  husband  booKht  for  her  a  regu- 
lar ticket,  to  be  used  on  a  freight  train  witli  pas- 
senger-ooacb  attached,  which  was  run  by  defend- 
ant under  special  regulations  posted  at  the  stations 
along  the  road,  to  the  effect  that  the  train  could 
not  be  required  to  atopat  the  platfbrmsof  atatlons 
to  take  on  or  put  off  passengers.  Special  tickets, 
in  accordance  with  such  regulaticms,  were  sold  for 
this  train,  but  the  agent  at  the  time  had  none  on 
hand,  ana  the  husband  was  acquainted  with  the 
regulations.  Plaintiff  and  her  husband  waited  on 
the  platform  for  the  train  to  be  pulled  up,  not  be- 
cause they  expected  it  to  do  so  as  a  custom,  but 
because  uiey  had  been  Informed  by  a  by-stander 
tliat  he  had  requested  ttie  conductor  to  do  so,  and 
the  train  pulled  out  and  left  them.  Plaintiff  then 
bought  another  regular  ticket  for  the  passenger 
train,  which  did  not  pass  till  night,  and  brought 
an  action  againstthe  company  for  damages.  Held 
that,  as  the  regulation  presorlbed  by  the  compa- 
ny was  a  reasonable  one,  plalnUfEwas  not  mtiUed 
to  recover. 

Appeal  from  clrcalt  court,  Clay  county ; 
li.  K.  Houston,  Judge. 

Two  trains  of  the  appellee's  road  pass 
the  town  of  West  Point,  going  south,— the 
regular  passenger  train  during  the  night, 
and  a  freight  train  with  a  paeanger-car  at- 
tached during  the  day.  Parties  are  per- 
mitted to  ride  on  the  freight  train  under 
special  r^nilatlons  to  the  effect  that  they 
cannot  require  the  paasenger^oach  at- 
tached to  said  train  to  be  pulled  up  to  the 
platform  atstatlons  forthepurpose  of  get- 
ting on  and  off:  that  such  passengers  took 
the  risk  of  being  put  off  at  the  platform,  as 
on  regular  passenger  trains.  Tickets,  in 
accordance  with  this  special  regulation, 
were  sold  to  passengers  for  this  freight  or 
mixed  train.  Appeilant.Mrs.  Connell,  had 
been  at  West  Point  under  treatment  of  a 
physician,  who  permltte<l  her  to  go  home, 
some  seven  miles  south  of  West  Point,  pro- 
vided she  would  go  In  the  day-time.  No- 
tlcescontalnlngthe  regulation  were  posted 
at  the  depot.  Mrs.  Connell  and  her  hus- 
band went  to  the  depot.  The  husband 
bought  regular  tickets,  because  the  agent 
was  then  out  of  the  special  tickets,  be  be- 
ing acquainted  with  the  radiations.  They 
waited  ontbeplatform  attbe  depotfor  the 
pa8senger«oach  to  be  pulled  up,  not  be- 
cause they  expected  it  as  a  custom,  but  be- 
cause some  by-stander  bad  stated  that 


such  would  be  done;  but.  Instead,  the 
train  pulled  out  from  the  station,  and  left 
Mrs.  Connell  and  her  husband.  They  went 
to  the  hotel,  and  remained  until  the  r^n- 
lar  paaaenger  train  came  along  at  n^ht, 
which  they  took,  not  using  the  tickets  first 
bought,  but  baying  others ;  and  afterwards 
Mrs.  Connell  brought  this  suit  to  recover 
damagesfor  failure  to  stopat  the  platform 
for  her,  when  she  had  r^^ular  tickets.  The 
cunrt  instructed  the  Jury  to  find  for  thede- 
fendant,  which  was  done,  and  Judgment  so 
entered,  from  which  Mre.  Connell  appealed. 

F.  M.  Beall,  for  appellant.  S.  L,  Rubb^ 
and  Barry  Jk  Beckett,  for  appellee. 

Cooper,  J.  The  cunrt  propa*ly  instract- 
ed  the  Jury  to  find  for  the  d«endant.  The 
evidence  incontrovertibly  shows  that  the 
train,  which  is  spoken  of  by  the  wltnemes 
aa  an  accommodation  train,  was  a  fr^bt 
train  on  which  persons  desiring  to  travel 
were  permitted  to  be  carried  under  certain 
limitations  and  restrictions.  The  fact  that 
the  company,  for  the  comfort  of  the  per- 
sons availing  themsdves  of  the  opportu- 
nity of  traveling  on  said  train,  attached  a 
coach,  instead  of  an  ordinary  "caboose** 
car,  did  not  change  the  character  of  the 
train,  nor  make  It  one  Intended  to  aerve 
the  public  as  the  usual  means  of  transpor- 
tation. Notice  waagiven  by  the  company, 
by  posters  In  Its  station,  that  the  train 
would  notstop  atthe  platiomi  of  stations 
to  receive  or  deliver  passengers;  and  the 
husband  of  appellant,  wbo  actedfor  her  on 
the  occasion  of  her  seeking  to  take  passage, 
recogniied  the  existence  of  the  regulatlonB 
prescribed,  and  relied  on  the  train 
stopped  at  the  platform  because  he  had 
been  informed  that  a  gentlemcui  then  pres- 
ent hud  requested  the  conductor  to  do  so, 
and  did  not  expect  it  so  to  stop  In  pursa- 
ance  of  custom  or  obligation.  The  regula- 
tion prescribed  by  the  company  was  a  rea- 
sonableone,  and  the  plaintiff  oannotrecuT- 
er,  since  there  has  been  neither  a  breach  of 
contract  nor  of  duty bythecompany.  The 
Judgment  la  affirmed. 


Bcui  et  aJ.  V  Bun. 
(^preme  Court  qfJtfiMtetippl.  HarehIO,  1890.) 
OiPTB— UmnnoitsED  Non— Lahs  or  Ton, 
1.  The  possession  by  the  widow  of  a  note  pay- 
able to  testator,  bn  not  indorsed  by  him,  nor 
shown  to  hare  been  delivered  to  her,  and  eviaenoe 
that  he  owed  her  monety,  are  not  sufflolent  to  es- 
tablish her  light  to  the  note. 

3.  Where  she  presents  such  note  to  the  mak- 
ers, claiming  it  as  her  own,  and  takes  from  them 
a  new  note,  payable  to  herself,  in  the  place  of  it, 
she  does  not  thereby  get  such  ^possession  of  the 
debt  as  will  enable  ner  to  acquire  the  right  to  it 
by  lapse  of  time;  but  it  remains  a  debt  due  the 
estate,  for  whioh  suit  may  at  anytime  be  iRYmght 
by  the  executors,  or  those  entitled  to  receive  it. 

8.  Where,  however,  payments  have  been  made 
to  her  on  the  debt,  lapse  of  the  statutory  period 
will  bar  a  suit  to  recover  them  from  her. 

4.  She  cannot  he  considered  a  trustee  for 
those  entitled  to  the  note,  and  be  made,  as  such,  to 
render  an  account  of  the  paymenta  so  received. 

Appeal  from  chancery  court,  Copiah 
county;  Wabbbn  CuWAN,  Chancellor. 

Gilbert  Bute  loaned  money  to  the  firm  of 
Blue  &  Co.,  and  took  thdr  note,  payable 
to  hlmaelf'or  order.  Bnledled  In  Deeem- 
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ber,  1873,  testate,  bequeathing  to  his  wid- 
ow the  sum  of  f 1,200  In  gold,  and  certain 
personalty,  and  devlslnjc  to  her  his  real 
estate  for  life,  with  remainder  to  his  two 
daughters.  Bya  general  residuary elaose, 
he  ga.ve  the  remainder  of  his  estateto  these 
daushtera.  The  will  was  probated,  bnt 
letters  testamentary  were  neTsr  taken 
out:  the  legatees  and  devisees  haTlng 
af^reed  to  distribution  tn  pals.  In  accord- 
ance with  the  provisions  of  the  will.  Aft- 
er the  death  of  Bule,  his  widow  presented 
the  note  of  Blue  Jk  Co.  to  that  Arm,  and, 
elalmlns  to  bethe  owner  thereof ,  procured 
the  Arm  togive  In  Hen  of  It  a  note  payable 
to  heraelf.  On  this  latter  note.  Blue  &  Co. 
mode  large  payments  to  the  widow.  The 
residuary  l^atees  of  Buie  learning  these 
facts,  set  up  a  claim  to  the  money  due  by 
Blue  ft  Co.,  who  thereupon  exhibited  a  bill 
for  Interpleader,  paid  the  money  Into  conrt. 
and  were  discharged.  The  l^atees  there- 
ti|>on exhibited  their  bill,  claiming  the  fund 
In  conrt.  and  seelclng  to  recover  a  personal 
decree  atcainst  the  wldowfor  the  sums  she 
had  collected  from  Blue  ft  Co.  There  was 
a  decree  against  the  resldnary  hetrs,  from 
whicli  they  appealed. 

A.  C.  McNair,  lor  appellants.  J.  A  Sex^ 
ton,  tor  appellee. 

Cooper,  J.  The  claim  of  Mrs.  Mary 
Bale,  the  widow  of  Gilbert  Bule,  to  the 
note  of  Blue  ft  Co.,  Is  wholly  unsupported 
by  any  competent  evidence.  Bine  &  Co. 
were  Indebted  to  Gilbert  Buie  for  bor- 
rowed money,  and  he  held  their  note,  pay- 
able to  himself  or  order.  The  note  was 
never  Indorsed  by  him,  and  th%re  Is  no 
competent  evidence  from  which  it  can  be 
Inferred  that  be  made  any-  disposition  of 
It  before  hts  death.  After  his  death,  Mary 
Bnle,  his  widow,  d^lvered  his  papers  to 
the  persoTui  who  were  by  his  will  nominat- 
ed as  executors,  and.  she  says,  informed 
them  of  the  existence  of  the  note  of  Blue  ft 
Co.,  and  made  claim  to  It.  by  virtue  of  Its 
delivery  to  herbyherhusbandashort  time 
before  hie  death  In  payment  of  a  debt  he 
owed  ber.  It  may  be  that  thedalm  of  the 
widow  is  ajnst  one;  but.untortunatelyfor 
her,  she  la  without  evidence  to  support  It. 
Herevldence  Is  excluded  byexprese  provis- 
ion of  law.  because  It  is  to  establish  her 
light  against  theestate  of  a  decedent.  No 
other  witness  can  testify  to  the  fact  of  the 
delivery  of  the  note,  though  one  or  more 
persons  testify  to  having  heard  Gilbert 
Bale  aay  be  owed  his  wife  for  Confederate 
money  of  hers  he  had  used.  It  la  shown 
that  the  transaction  from  which  this  sup- 
posed debt  sprung  arose  about  the  time 
of.lt  not  alter,  the  surrenderof  the  Confed- 
erate armies,  and  the  declaration  of  peace. 
Bat  whether  the  claim  In  favor  of  the  wife 
was  or  was  not  a  valid  one  Is  Immaterial, 
since,  admitting  Its  validity,  she  shows  no 
rlf^t  to  the  note  of  Blue  ft  Co. 

On  the  facts  disclosed,  the  residuary  leg- 
atees are  entitled  to  the  fund  paid  into 
court  by  Blue,  unless  the  widow  has  se- 
cured a  right  to  it  by  lapse  of  time.  As  to 
this  fund,  we  do  not  see  how  the  statute 
of  llmitattons  can  be  Invoked.  Mrs.  Bule 
has  never  had  possession  of  It;  and,  until 
It  was  paid  Into  conrt  by  Blue,  the  debtor. 
It  was  a  debt  due  by  him  by  reason  of  the 
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orl^nal  loan  o!  mon^  to  him  by  Gilbert 
Bule.  Mrs.  Bule  delivered  up  to  the  mak- 
ers the  original  note,  and  received  In  lien 
of  it  one  payable  to  herself.  But  this  sub- 
stituted note  was  not  the  debt,  nor  were 
the  rnirssentatlvee  of  the  setate  of  Gilbert 
Bule,  by  reason  of  Its  execution,  confined 
to  their  action  of  trover  against  her  for 
converting  the  note.  Theexecutora  of  the 
will  of  Gilbert  Bule  might  have  brought 
such  action  upon  taking  out  letters  testa- 
mentary of  bis  will ;  but  their  failure  to  take 
out  letters  testamentary,and  to  bring  such 
suit,  interposes  no  bar  to  the  right  of  com- 

f'lalnants  to  resort  to  chancery  for  rdief. 
f,  after  Blue  ft  Co.  gave  theenbetitoted 
note  to  the  widow,  they  had  paid  the  sum 
due  to  the  trne  owners,  the  residuary  1^- 
atees  of  Gilbert  Bule,  such  payment  woum 
have  been  a  discharge  of  the  debt  the^ 
owed,  notwithstanding  the  fact  that  the 
widow  h^O  the  note  given  to  her.  The 
debtorhas  nowpald  the  money  Into  conrt, 
and  been  discharged  of  further  liability  by 
Its  order.  He  sets  up  all  the  facts  known 
to  him,  and  asks  tbecourt  todetermine  to 
whom  the  money  should  be  delivered.  Hie 
payment  la  of  the  debt  due,  and  Is  In  dis- 
charge of  the  whole  obligation  which  rests 
upon  him,  whether  It  exists  by  virtue  <^ 
the  original  note,  or  of  the  Bubstituted 
one. 

The  widow  has  no  claim,  legal  or  equi- 
table, to  the  fund,  unless  It  has  arisen  by 
her  wrongful  dealing  with  the  note  through 
so  many  years.   The  lapse  of  time  may 

Erotect  her  from  personal  responelblllty, 
□t  cannot  operate  to  transfer  to  ber  ap- 
pellants' right  of  action  against  Blue. 
The  fund  In  conrt  should  have  been  decreed 
to  appdiants. 

As  to  the  sums  which  appellee  has  col- 
lected from  Blue,  she  Is  protected  from  lia- 
bility by  lapse  of  time.  The  last  collection 
was  in  W9.  More  than  10  years  has  passed 
since  then,  and  more  than  6  years  since  the 
adoption  of  the  Code  of  1880,  and  before 
the  Institution  of  this  suit.  We  think  the 
appellee  may  rely  upon  the  bar  of  the  Blz- 
years  statute  of  UinitatlonB. 

It  Is  amistake  to  assume  that  a  court  of 
equity  will  convert  Into  a  trustee  any  per- 
son who  unjustly  takes  possession  of  the 
property  of  another.  If  this  were  so,  all 
persons  claiming  property  under  defective 
titles  would  be  trustees  for  the  true  own- 
er. No  facts  are  shown  from  which  Mrs. 
Bule  can  beconvertedlntoatrusteeexmaj- 
eflc/o  and,  as  to  the  money  actually  col- 
lected, the  appellants  are  not  entitled  to 
an  account. 

The  court  below  should  have  decreed  the 
fund  In  court  to  appellants,  and  other- 
wise to  have  dismissed  the  bill.  That  de- 
cree will  be  entered  here.  The  appellee  to 
pay  the  costs  of  this  appeal ;  the  costs  of 
the  conrt  bidow  to  be  piidd  equally  by  the 
parties,— appellants  and  appellee  one-halt 
each. 


Conn  et  al.  t.  Bkrmheiicieb  et  al. 

(Supreme  CovrKtf  MisaitHppL   M&roh  10, 1890.) 

Chattbl  Hostoaobb — Rxs  ADJumcatA, 
The  facto  that  mortgage  creditor*  brought 
wplsTis  for  mortgased  (duttcela  which  had  been 
taken  under  aieaatusi,  and  tiiat  Judgmant  was 
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rendered  arainst  them  under  Code  Hiss.  S  3688, 
which  forbids  such  an  action  in  such  case,  ana 
provides  a  remedy  hv  claimant's  Issae,  does  not 
preolode  them  from  thereafter  malntidntag  a  bill 
to  foreclose. 

Appeal  from  cbancery  coart,  dalbome 
county ;  L.  MoLaubin,  Chancellor. 

Bill  to  foreclose  a  chattel  mortgage,  and 
or  inlanctlon,  by  8.  Bernhelmer  &  Son 
asRlnet  H.  CCunnand  J.P.Martin.  Com- 
plainanta  had  previotisly  brought  replerln 
tor  the  mortfi:aged  property,  which  had 
been  seized  on  execution,  and  a  Judgment 
dismlsaing  the  action  was  affirmed  on  ap- 
peal, (6  South.  Rep.  826.)  and  the  cause 
was  remanded  tor  the  execution  of  a  writ 
of  Inquiry,  and  judgment  was  rendered 
against  complainants.  An  injunction  to 
restrain  the  collection  ot  such  Judgment 
was  granted,  and  defendants  appeal. 

E.  S.  Drake  and  Miller  &  Coan,  for  ap- 
pellants. J.  MeC  Murtbit  tor  appelleet. 

Cooper,  J.  The  fact  that  appellees  re- 
sorted to  an  action  of  replevin  to  recover 
the  mortgaged  cotton,  In  a  state  ot  case 
In  which  they  were  not  entitled  to  that 
remedy,  does  not  preclude  them  from  as- 
serting their  Incumbrance  against  It  In  this 
proceeding.  They  neither  gained  nor  lost 
any  right  by  the  unauthorlEed  suit,  nor 
by  con  verting  the  cotton  into  money  while 
that  suit  was  pending.  They  might  hare 
paid  the  value  of  the  cotton  to  the  officer 
from  whose  posseaslon  ther  had  taken  it, 
and  then  have  Interposed  th^  claim  to 
the  fund  In  court,  which  would  hare  stood 
as  the  representative  of  the  cotton.  Clark 
T.  Clinton,  61  Miss.  337. 

But  the  existence  ot  this  right  does  not 
prevent  resort  to  equity,  where  the  rights 
of  all  the  parties  ma;  be  settled  once  for 
all,  and  complete  Justice  done.  Section 
3638  ot  the  Code  prohibits  only  the  action 
of  replevin  to  one  whose  property  la  seised 
under  execution  against  another.  Its  sole 
purpose  is  to  prevent  the  piling  up  of  suits 
for  the  poBsesBion  of  property  under  legal 
claims,  and  In  lieu  ot  such  salts  It  provides 
the  simple  and  cheap  remedy  ot  a  claim- 
ant's Issue.  The  right  of  one  having  a 
claim  cognizable  In  a  court  of  chancery, 
to  proceed  In  that  court,  is  not  at  all  re- 
stricted by  this  statute.  Nothing  that 
was  done  In  the  suit  at  law  operates  as  a 
bar  to  this  action  to  foreclose  the  mort- 
gage. In  truth,  the  present  complainants, 
as  plaintiffs  In  the  law  court,  found  them- 
selves In  a  situation  In  which  they  could 
not  introduce  any  evidence  In  support  of 
their  right  to  the  property,  because  they 
had  no  standing  In  that  court.  Under 
such  circumstances,  the  Judgment  against 
them  for  a  return  of  the  property  has  none 
of  the  elements  of  an  a  Judication  of  iheir 
rights. 

The  decree  la  affirmed. 


Eltbinohau  v.  Eabhabt. 
(Supreme  Cown  of  MUHnippi.  Uarch  10, 1890.) 
Assault  jutd  Battibt— DAHiAis. 

In  a  (dvil  aotion  for  assault  and  battery,  the 
peoonlary  ooudltlouof  both  parties  may  be  oatid- 
ered  la  estiniatiiig  ^aiti«gffl). 


Appeal  from  circuit  court,  Adams  coun- 
ty; Ralph  North,  Judge. 

J.  M.  Gibson  and  Jaa.  O.  Jjeacb,  for  ap< 
P^ant,  CUtade  Piotarrf,  for  appdlee. 

CoopEB,  J.  This  Is  an  action  by  app^ee 
to  recover  damages  for  injuries  inflicted  by 
appellant  by  an  assault  and  battery. 
From  a  verdict  and  judgment  for  $200  ap- 
pellant appeals.  The  principal  error  as- 
signed is  to  the  action  of  the  court  In  giv- 
ing the  sixth  Instmctlon  asked  by  appel- 
lee, which  is  as  toUowa:  "The  court  In- 
structs the  Jury  that.  U  they  find  tor  plain- 
tiff, they  have  the  right  to  take  Into  con- 
sideration, in  estimating  the  damages,  the 
pecuniary  condition  of  both  the  plaintiff 
and  defendant. "  It  Is  said  by  counsel  for 
appellant  that  there  U  neither  principle 
nor  authority  for  Instructing  a  Jury  in 
cases  of  this  character  to  take  into  consid- 
eration the  poverty  ot  the  plalnttlf.  We 
find  no  difficulty  In  eupporUng  the  charge 
upon  both  principle  and  authority.  The 
evidence  shows  that  the  plaintiff  was  a 
poor  man,  dependent  upon  his  personal 
labor  tor  his  support,  and  that  by  reason 
of  the  injuries  inflicted  upon  him  he  was 
tor  more  than  two  weeks  unable  to  prop- 
erly perform  his  duties,  and  yet  feels  the 
effects  of  the  blows  and  klcksadminfstered 
by  the  defendant.  In  actions  of  this  char- 
acter, in  which  insult  and  mortification 
bear  so  large  proportion  to  the  injury  in- 
flicted, Juries  are  not  restricted  to  the  act- 
ual pecuniary  damages  sustained.  Treat- 
ing of  such  actions,  Greenleat  says:  "Nor 
are  the  Jury  confl^ied  to  the  mere  corporal 
ioJniT  ^Ich  the  plaintiff,  has  sustained, 
but  they  are  at  liberty  to  consider  the  mal- 
ice of  the  defendant,  the  Insulting  charac- 
ter of  his  conduct,  the  rank  In  life  of  the 
several  parties,  and  all  the  circumstances 
of  the  outrage,  and  thereupon  to  award 
such  exemplary  damages  as  the  <drcum- 
stancee  may  In  their  Judgment  require. "  2 
areenl.  Er.,  8  S». 

In  McNamara  t.  King,  3  Oilman,  4S2,  the 
trial  coart  had  permitted  evidence  of  pe- 
cuniary condition  of  both  plaintiff  and  de- 
fendant, and  this  was  assigned  tor  error. 
The  court  said:  "We  are  of  opinion  that 
the  circuit  court  decided  correctly  In  ad- 
mitting the  evidence  and  giving  the  in- 
structions. In  actions  of  this  kind  t^e 
condition  of  lite  and  circumstances  of  the 
parties  are  peculiarly  the  proper  subjects 
tor  the  consideration  of  the  Jury  in  esti- 
mating damages.  Their  pecuniary  condi- 
tion may  be  inquired  Into.  It  may  be 
readily  supposed  that  the  consequences  of 
a  severe  personal  injury  would  be  more 
disastrous  to  a  person  destitute  ot  pecun- 
iary resources  and  dependent  wholly  on 
his  manual  exertions  for  the  aapport  ol 
himself  and  family,  than  to  an  Individual 
dISerentiy  situated  in  life.  The  effect  ol 
the  Injury  might  be  to  deprive  him  and  Ida 
family  of  the  comforts  and  necessaries  ot 
life.  It  is  proper  that  the  Jury  should  be 
Influenced  by  the  pecuniary  resources  of 
the  defendant.  The  more  affluent,  the 
more  able  he  Is  to  remunerate  the  party  he 
has  wantonly  Injured.**  In  Oalthw  v. 
Blowers,  11  Md.  546,  this  decision  was  ap- 
proved as  "good  senm,"  and  as  such  we 
add  our  concarrenceln  It,  Weflndnoerror 
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Intheproceedinj^.  The  appellant  may  con- 
gratulate himself  upon  escaping  with  so 
moderate  a  rerdict.  A  very  niach  larger 
one  would  have  been  supported  by  the  evi- 
dence, and  woold  have  met  our  hearty  ap- 
proTal. 
Afllzmed. 


Earhart  t.  Stats. 
(AipniM  Court  oTiRMiwIppf.  Haxbh  10, 1890.) 

COKCAAXHD  WSiPOlfB — EVIDBNOB. 

Code  Uiss.  %  29S^  proridinf  that  "any  per- 
son Dot  being  threatened  with,  or  having  good  and 
salBoient  reason  to  apprehend,  an  attack,"  shall 
not  carry  concealed  weapons,  was  amended  hy  act 
March  9,  1888,  which  provided  that  the  words  ■*ar 
liavlng  good  aud  sufficient  reason  to  apprehend  an 
attack"  be  strioken  out.  Held,  tiat  the  words 
"an  attack"  were  not  intended  to  be  stricken  out, 
and  that,  on  a  trial  foe  violatioa  of  the  section, 
eridenoa  lior  defendant  of  a  threatened  attaok  on 
him  wu  admiaaibla 

Appeal  from  drctilt  court,  Adams  coun- 
ty ;  Rai>ph  North,  Judge. 

John  D.  Earhart  was  indicted  for  carry- 
ing concealed  weapons,  and  upon  his  trial 
admitted  that  he  did  so  carry  a  pistol,  but 
alleged  that  he  had  the  right  so  to  du,  be- 
cause he  had  been  assaulted,  and  threat- 
ened with  attack,  by  oneTuttle.  Theconrt 
ruled  out  all  theevldence  to  the  effect  that 
Shuttle  threat«ied  defendant;  md  defend- 
ant was  convicted,  and  appeals.  Section 
2985  provides  that  *'wiy  person,  not  being 
threatened  with,  or  having  good  and  suf- 
ficient reason  to  apprehend,  an  attack, 

*  •  •  who  carries  concealed "  any  dead- 
ly weapon,  etc.,  shall  be  punished,  etc.  Act 
March  9. 18RS,  ammded  this  section  as  fol- 
lows: ''That  the  words,  *or  having  good 
and  sufficient  reason  to  apprehend  an  at- 
tack,'"be  stricken  out. 

ClAadePUttardBOii  Frank  Wittebaeter,toT 
appellant.  T.  M,  Miller^  Atty.  Gm.,for  the 
State. 

Campbell,  J.  We  most  hold  either  that 
tiie  lesiBlature,  In  amending  sectton  3985 
of  the  Code  by  an  act  approved  Manh  9, 
IfiSS,  nnlllfled  the  section,  by  making  It 
senseless  and  uncertain,  so  as  to  be  unen- 
forceable, or  that  it  committed  a  clerical 
mistake,  In  striking  out  two  words  more 
ttian  was  intended,  viz.,  the  wordB"an  at- 
tack." Thelatteristhemoreprobable;  and 
to  read  the  section,  as  amended,  retaining 
those  two  words,  will  accomplish  what 
was  manifestly  the  l^slatlve  pui-pose, 
and  leave  the  law  in  force.  We  therefore 
adopt  that  view,  and  under  it  the  section, 
as  amended,  will  be  read:  "Any  person, 
not  being  threatened  with  an  attack, 

•  •  •  who  carries  concealed,"  etc.  It 
is  true  that  an  attack  may  be  threatened 
by  both  persons  and  things;  but  no  one 
could  fall  to  understand  that  the  attack 
against  which  one  may  arm  himself,  and 
cany  a  weapon  concealed,  Is  one  by  a  per* 
son,  in  contemplation  of  the  statute.  The 
appellant  should  have  been  permitted  to 
prove  all  that  Tuttle  had  said  Indicating  a 
threatened  attack  on  him,  and  it  should 
have  been  left  to  the  Jury  to  say  whether 
or  not  he  was  threatened  with  an  attack. 

Reversed  and  remanded. 


MUTOR.  Si7 


POLCINOBORNB  V.  STATS. 

{Su/preme  Court  of  MiuitslppL  Hardil7, 1890.) 

EmBBZZLKMKIT^— IlTDIOTMEWT— VaBIAHCB, 

1.  The  fact  that  an  indictment  for  embes- 
slement  <^  money  ohargea  that  defmdant.  as 
tntdur,  reodved  oartain  merohsndlse  from  "G-.  P. 
H.  ft  Co., "  and  that  be  sold  it,  and  received  ths 
money  for  aocount  of  "G.  P.  "  Is  no  reason  for 
quashing  it. 

3.  But  where  the  evideuoe  shows  that  the  mon- 
ey was  received  for  aooount  of  O.  P.  H.  ft  Co., 
and  there  is  no  evidence  that  Q.  P.  H.  was  a 
member  of  that  firm,  the  vwianoe  la  fatal. 

AivpeaJ  from  circuit  court,  Adams  coun- 
ty ;  Ralph  North,  Judge. 

Albert  Polkinghome  was  Indicted  for 
embezslemrait.  The  Indictment  charged 
that  defendant  received  a  number  of  bar- 
rels of  meal  from  George  P.  Hellman&Co., 
as  a  broker,  and  that  he  sold  the  same  and 
received  the  money  tberelor  for  account  of 
QeoiKO  P.  HcUman,  and  that  defendant 
fraudulently  converted  to  tats  own  use  and 
embMzled  the  greater  part  of  said  pro- 
ceeds. Defendant  moved  to  quash  the  in- 
dictment, which  motion  was  overruled. 
DeFendant  was  convicted,  and  appeals. 

Martin  &  Lanneaa,  for  appellant. 

GooPBR,  J.  The  Indictment  Isseemint^y 
contradictory,  but  it  maybe  possible  that 
the  course  of  business  between  the  parties 
was  such  that  the  broker  was  to  receive 
the  proceeds  of  the  sale  of  the  meal  of  the 
firm  consigned  to  him  tor  account  of  one 
member  of  the  firm.  The  court,  therefore, 
properly  refused  to  quash  the  Indictment. 

But  there  is  not  only  a  failure  to  prove 
the  averment  as  laid,  that  the  money  was 
receiv«l  for  the  account  of  George  P.  Hell- 
man,  but  the  evidence  is  that  It  was  re- 
ceived tor  account  of  George  P.  Hellman  ft 
Co.  There  Is  in  this  respect  a  fatal  vari- 
ance between  the  charge  laid  and.  the 
proof.  The  record  Is  entirely  free  of  any- 
thing tending  to  prove  that  the  firm  of 
George  P.  H^man  ft  Co.  was  composed  of 
George  P.  Hellman  and  William  Hellman, 
as  is  alleged  In  the  Indictment.  For  any- 
thing that  appears  in  evld^ce,  it  is  no 
more  probable  that  the  money  alleged  to 
have  been  embezzled  belonged  to  George 
P.  and  William  Hellman  than  to  any  oth- 
er citizen  of  the  United  States. 

The  Judgment  is  reversed,  and  cause  re> 
manded. 


WiNO  V.  Mmoa. 
(Supreme  Court  qf  HiaaisHppi.   Uaroh  10, 1890. ) 

TaUTIOK — ASSEBSHEXT — DSSCBIFTION. 

An  assesament  of  '*lots  7,  8,  and  9  of  block 
5,  Ooean  Borings,  in  section  80.  township  7,  range 
8^"  as  "lots  VSTo.  and  10  of  Mock  6, 0.  8.,  seo- 
tton  ■  ■  ,  townaUp  7,  range  8."  is  void^  aail 
does  not  authorise  the  sale  of  the  land. 

Appeal  from  circuit  court,  Jackson  coun- 
ty; S.  H.  Tbrhal,  Judge. 

J.  D.  Minor  bought  the  land  mentioned 
in  ih6  opinion  from  the  state,  the  same 
having  been  sold  for  taxes.  He  brought 
this  action  of  ejectment  to  recover  the  same, 
and  had  Judgment,  from  which  Wing  ap- 
pealed. 

T.  S.  fonf,  for  appellant.  BnuaaAAltX' 
aader,  for  appellee. 
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CoopKR,  J.  The  tax  collector  sold  lota 
7,  8,  and  9  of  block  5,  Ocean  Springra,  In  sec- 
tion 30,  township  7,  range  8,  on  an  assess- 
ment of  lots  7,  8,  9,  and  10  of  block  5,  O.  S., 

section  ,  township  7,  range  8.  This 

was  no  assessmrait  at  all,  and  did  not  war- 
KUit  the  sale  of  any  land  In  tiie  county. 

Judgment  rererBed. 


MoKeb  t.  Jonkb. 

JONBS  T.  McKBB. 

(AtpreiM  Court  ctfJtfinlMtf>pi.  Uardi  10, 1890.) 

BUITDAT  COKTSAOTS— SaLB— SpSCtAl)  WaBEAHTT. 

1.  In  a  suit  in  Mlssiastmii  cm  a  eontxact  exe- 
cubed  in  another  state,  the  defense  that  the  con- 
tract wBB  made  on  Snn^^,  and  is  void,  oannot 
be  set  up,  If  it  is  not  void  under  Hhb  law  of  ttie 
state  in  which  it  was  made. 

2.  Under  Revised  Civil  Code  La.  art.  2508,  pro- 
vidln;  that  in  case  of  sales  **the  parties  mav,  \jj 
jpartlealar  agreement,  add  to  the  obligation  ofwar- 
rantywIiicbreBul  s  of  right  fhmi  the  sale,"  where 
a  p^son.  in  selling  a  horse,  specially  guarantiee 
that  he  is  free  from  a  certain  disease,  and  it  is 
afterwards  found  that  he  did  have  such  disease, 
the  tniyer  may  recover,  not  only  for  this  partioo- 
lar  horse,  but  for  other  horses  to  which  ue  dis- 
ease is  communicated,  and  which  die  therefrom : 
Dor  can  the  seller  escape  liability  on  the  gro>and 
that  he  did  not  know  the  horse  was  diseased. 

Appeal  from  circuit  court,  WUklnion 
county;  Ralph  North,  Judge. 

Jones  bought  some  horses  from  McKee, 
In  the  state  of  Louisiana,  on  Sunday.  He 
thought  that  one  of  the' horsea— a  "don- 
colored''horBe— hadglandera;  bat  McKee, 
in  addition  to  a  general  guaranty  that  the 
horses  were  all  sound, gavea  special  guar- 
anty that  the  horse  was  free  from  gland- 
era,  assuring  Jones  that  he  was  only  af- 
fected with  distemper.  Jones  brought 
the  horses  home,  and  It  turned  out  that 
the  dan-colored  horse  did  have  glanders, 
and  not  only  died,  but  cummanicated  the 
disease  to  six  other  horses  belonging  to 
Jones,  from  which  they  also  died.  Where- 
fore Jones  brought  this  suit  against  M& 
Kee  to  recover  damages  for  the  dun  horse, 
and  also  for  the  loss  of  his  other  horses. 
McKee  pleaded  that  the  contract  of  sale 
was  made  on  Sunday,  and  was  therefore 
void,  and  also  pleaded  that  he  did  not 
know  that  the  dun  horse  had  glanders, 
and  therefore,  under  the  Civil  Code  of  Lou- 
isiana, he  was  not  bound.  Thecourtruled 
that  the  contract  was  not  void  because 
made  on  Sunday,  such  not  being  contrary 
to  the  laws  of  Louisiana,  and  also  ruled 
tdiat  Jones  could  only  recover  for  the  val- 
ue of  the  dun-colored  horse.  Botli  parties 
were  dissatisfied  with  the  Judgment,  and 
have  appealed. 

A.  G.  SIniDBon,  tor  plaintiff.  D.  C.  Bram- 
lett  and  B.  C.  Capell,  for  defendant. 

Campbell,  J.  As  the  sale  In  Louisiana 
WBB  not  invalid  becauae  made  on  Sunday, 
the  defense  on  that  ground  Is  not  availa- 
ble In  this  state.  Therefore  the  Judgment 
In  respect  whereof  complaint  is  made,  as 
to  the  validity  of  the  contact,  is  unassail- 
able. 

The  court  ruled  erroneously  in  holding 
that  the  seller  of  the  horse  was  exempt  from 
liability  for  damages  as  alleged  because  ot 
a  want  of  knowledge  by  him  that  the 


horse  had  the  disease  specially  guarantied 
against.  Revised  Civil  Code  La.  art.  2503. 
This  provides  that  "the  parties  may  by 
particnlar  agreement  add  totheobHgation 
of  warranty  which  resnlts  of  right  from 
the  sale,  or  diminish  its  effectr**  etc. 

The  ludgmrat  of  the  court  below  la  re- 
versed, and  its  action  on  the  pleadings,  ao 
far  as  not  consistent  with  this  opinion  aet 
aside;  and  the  causels  remanded  forprop- 
er  entries  on  the  minutes  ot  the  circuit 
court  in  accordance  with  the  view  we  an- 
nounce, and  tor  further  proceedings  In  the 
cause,  which  is  to  be  dealt  with  as  if  no 
Judgment  had  been  given  In  it.  Each  ai^ 
peilant  to  pay  the  coata  ot  his  appeal  to 
this  court. 

Bailbt  t.  Statb. 

iSwprwM  Court  fjfMUatulmpi-  Hareh  10,1800.) 

iNTOxioATnre  Liquobb— Illboai.  Saus. 

On  •  trial  for  unlawfully  selling  intoxicat- 
ing liquor,  where  it  is  sppareDt  that  the  Indlot- 
ment  refers  to  a  sale  testmed  to  by  a  witness  toe 
the  state,  it  is  error  to  ask  defendant,  on  hiacrosa- 
examination,  as  to  a  different  transaction  wiUi  ze. 
spect  to  intoxioating  liqncv. 

Appeal  from  circuit  coort,  Copiah  coun- 
ty; J.  B.  Chbuman,  Jndse. 

T.  J.  Bailey  was  tndlrted  for  nnlawfally 
selling  intoxicating  Uqnors  within  five 
mlleaot  the  towns  of  Beaur^ard  and  Wes- 
son, contrary  to  statute.  One  Qaarrels, 
a  witness  fortbestate,  testified  that  hegot 
half  a  pint  ot  whisky  from  Bailey,  at  Bal- 
1^'e  residence,  which  was  within  the  limits 
prohibited;  that  be  afterwards  pidd  Bailey 
for  the  wbtflkr.  IMendaat,  teetlfylnic  in 
bis  own  behau,  swore  that  be  never  sold 
Quarrela  any  whlaky,  but  gave  him  Bnm« 
for  a  special  purpose;  that  he  had  no  rec- 
ollection ot  ever  having  received  any  pay 
for  such  whisky,  and  knows  that  he  never 
made  any  charge  or  demand  for  pay. 
cross-examination,  In  answer  to  a  ques- 
tion as  to  whether  he  had  ever  received 
any  money  for  whisky,  detoidaiit  replied 
that  at  one'Mme,  while  someperaons  (Flint, 
Quarrels,  and  Parker)  were  at  hla  noase, 
he  set  a  flask  of  whisky  on  the  mantel  tor 
them  to  drink,  and  a  week  afterwards  his 
little  Bon  found  two  "quarters"  In  adgar- 
box  on  the  aame  mantel;  that  he  did  not 
know  how  they  got  there  till  long  after- 
wards, when  Parker  said  that  he  had  put 
them  there.  Defendant  waa  convicted  and 
appeals. 

J.  S,  Sexton^tor  appellant.  2*.  M.  MBhr, 
Atty.  Gen.,  for  the  State. 

Campbell,  J.  The  appellant  was  per- 
haps convicted  of  an  offense  tor  which  he 
was  not  Indicted.  It  la  manifest  that  he 
was  indicted  for  selling  whisky  on  an  oc- 
casion known  to  and  teattfled  of  by  Quar- 
rels; and  on  cross-examination  by  the  di»- 
trict  attorney  he  was  made  to  testify  as 
to  a  transaction  with  respect  to  wblstor 
for  which  he  may  have  been  convicted, 
which  was  another  and  different  occasion 
from  that  testified  to  by  Quarrels.  It  Is 
impossible  to  determine  to  which  occasion 
the  verdict  relates.  The  interrogation  ot 
the  defendant,  as  to  an  occasion  ditterent 
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from  that  aworn  to  by  Qaarrels,  should 
not  have  bem  permitted.  Kins  r.  State, 
«  South.  Bep.  188. 
Bevaned  and  xemanded. 


Pkbbow  t.  Statb. 
<i9i4imii60bwtqf  mwiMfppt.  Uudh  10,  UM.) 

ObSTRCCTI^KJ  JUSTICK — Iin>lCTim»T— ViKIAlfCB. 

An  Indictment  for  aidinff,  inciting,  and  ad- 
▼IsittK  a  witness  not  to  answer  a  subpoena  1>  sua- 
talnea  br  evldfiuoe  that  defendant  aided,  Incited, 
and  advised  a  witness  not  to  permit  an  attach- 
ment to  be  serrod  on  him  as  a  defaulting  witness. 

Appeal  from  circuit  court.  Pike  county ; 
J.  B.  Chrjbuan,  Judge. 

S.  R.Perrow  waB  Indicted  for  aiding,  in- 
citing, and  advising  a  witneef)  not  to  an- 
swer a  Hubpoena.  His  son  had  been  sum- 
moned Be  a  witness  in  the  circuit  court. 
He  did  not  obey  the  summons,  and  an  at- 
tachment was  issued  for  him,  when  defend- 
ant took  him  out  of  the  state  into  the 
state  of  Loulitlana,  thus  preventing  the 
attaefam«it  f rom  b^ng  execnted.  Defend- 
ant was  convleted  and  sentmced,  and  ap- 
peals. 

W.  P.  CaAsedjr,  for  appellant.  T.  K. 
MUIer,  Atty.  Gen.,  for  the  State. 

Cooper,  J.  The  position  of  counsel  for 
appellant  that  the  con-rlctlon  must  be  set 
aside  because  the  defendant  was  indicted 
tor  aiding.  Inciting,  and  advising  the- wit- 
ness not  to  appear  in  answer  to  a  8ub|>ce- 
na,  and  the  evidence  shows  that  he  aided. 
Incited,  and  advised  the  witness  not  to 
permit  an  attachment  to  be  served  upon 
him  as  a  defaulting  witness.  Is  without 
merit.  The  gist  of  the  offense  is  in  ob- 
structing the  course  of  public  justice  by 
counseling  the  witness  not  to  appear,  and 
in  assisting  him  to  elude  the  officer  of  the 
law.  The  averment  in  the  indictment 
that  tbe  witness  had  been  subpoenaed  was 
mere  matter  of  inducement.  Tbesubpoena 
had  performed  Its  function  when  It  waa 
served  upon  the  witness.  The  duty  of 
the  witness  was  thereby  fixed  to  attend 
upon  the  court  In  conformity  with  its  or- 
der, and  if  thereafter  the  appellant  did 
anything  to  prevent  his  attendance  he  was 
guilty  of  obstructing  the  course  of  Justice, 
and  punishable  therefor.  1  Bish.  Grim. 
Law,§46S;  State  v.Keyes,8Vt.67;  SChlt. 
Crim.  Law.  235. 

Jadgmeat  affirmed. 


Louisville,  N.  O.  &  T.  Rt.  C6.  v.  Day. 
iffupreme  Cmurt  of  SftMteslppi.  Maroh  10, 1690. ) 
Tbispaab— ErmKroa. 
In  1878,  plaintiff  b^nn  to  occapy  land  be- 
longing to  his  faXher  under  oral  authority  from 
tlie  latter,  who  told  him  thatj  on  a  certain  contln- 
gency,  be  (the  fath^)  would  convey  the  land  to 
him.  Plaintiff  paid  the  taxes,  but  the  land  was 
iwaessad  to  his  father,  and  paid  on  as  part  of  a 
laiver  tract  belonging  to  the  ^thar.  In  X882  the 
&mer  granted  to  a  railroad  company  a  right  of 
way  over  all  his  land,  and  the  roaa  was  built 
across  the  land  occmiled  by  plaintiff  without  ob- 
jection from  him.  The  Toad  not  having  been  built 
within  the  required  time,  plaintifl'suther  sued 
the  railroad  company  for  trespass  on  land,  In- 
cluding that  occupied  by  plaintiff,  and  rocovered 
lor  duoage  to  another  potion.    He  thereafter 


compromlBed  with  the  company,  and  In  1887  oon- 
reyed  to  it  a  right  ofway  across  certalnlsnds,  in- 
cluding the  section  in-frtdc^  the  land  oocupied  by 
^i^ntifl  was  situated.  During  this  lifigatioii 
tdalntifl  assortod  no  oialm.  an  action  against 
the  company  for  cutting  trees  on  the  laud,  under 
a  ri^t  giren  in  the  second  grant  to  it,  plaintifT 
allwed  ttkat,  lu  1886,  his  father  had  cntveyed  the 
land  to  him,  but  the  oonvoyaooe  was  not  inoduoed, 
and  it  was  not  claimed  to  have  been  reotnxled. 
Held,  that  plaintiff  was  not  shown  to  be  the  own- 
er of  the  land,  and  ooiUd  not  noover. 

Appeal  from  circuit  court,  Wilkinson 
county;  IUlph  Nobth,  Judge. 

Action  by  J.  J.  Day  against  the  Louis- 
ville, New  Orleans  &  Texas  Railway  Com- 
pany for  damages  for  trespass  on  land 
claimed  by  blm,  and  for  cutting  trees  on 
said  land.  Judgment  for  plalntUt,  and  de- 
fendant appeals. 

W.  P.  &  J.  B.  HtuTta,  for  appellant.  D. 
C.  Bnuttlett,  for  appellee. 

Cahpbkix,  J.  Tbe  evidence  of  the  de- 
fendantshould  not  have  been  excluded.  It 
should  have  been  left  to  the  Jury  to  say 
whether,  upon  all  the  evidence,  the  plain- 
titt  waa  entitled  to  recover  anything,  and 
we  have  no  hesitation  to  aaar  that  a  ver- 
diet  for  the  d^ftndaat  would  have  beea 
sustained.  In  1873  the  f  athw  of  the  plain- 
ttR.  having  a  large  quantity  of  land,  it 
appears  anthorlsed  him  to  settle  upon  the 
western  part  of  section  20.  the  land  with 
rec^Mct  to  which  this  sultarose,  telling  him 
to  occupy  and  pay  taxes;  thathewouldnot 
convey  it  to  him,  but  at  an  indefinite  fut- 
ure date,  and  on  a  certain  contingency, 
(which  might  or  might  not  ocenr.)  he 
would  convey  it  to  him.  The  son  proceed' 
ed,  under  this  mere  license,  to  occupy  the 
land,  and  continued  on  It,  and  annually 
paid  the  taxes  on  It,  but  it  was  all 
tbe  time  assessed  to  the  father,  and  paid 
on  as  part  of  his ;  one  rec^pt  for  all  being 
glvm  m  the  name  of  the  father.  In  18fS 
the  father  united  with  other  land-owners 
In  that  part  of  the  country  In  granting  the 
light  of  way  over  all  their  lands  for  the 
constructioD  of  a  railroad.  This  grant 
was  general  over  all  lands  owned  by  the 
grantors  In  Wilkinson  county,  and  was 
to  be  void.  If  tbe  road  should  not  be  built 
in  18  months.  The  road  was  notcomplet- 
ed  in  that  time,  but  a  surrey  was  made, 
and  alocatIon,andgradlng  and  construct- 
ing went  on,  and  the  road  was  completed 
in  the  summer  of  18S4.  It  was  builton  the 
western  part  of  section  20,  wblch  all  this 
time  was  occupied  by  the  plaintiff,  and  no 
objection  was  ever  heud  from  him,  no 
claim  that  he  should  l>e  consulted  or  com- 
pensated, or  in  any  way  treated  asowner. 
This  partlculcu*  land  is  part  of  a  much 
lai^r  tract  of  the  father.  The  legal  title 
was  in  him.  All  was  assessed  to  ulm.and 
paid  on  in  his  name  as  one  property.  In 
1885  he  (the  father)  sued  the  railway  com- 
pany for  trespass  on  his  land,  including 
section  20,  and  recovered  tor  damage  to 
part  of  the  land  other  than  this  section, 
In  October,  1886.  About  this  time  there 
was  a  proceeding  for  cond«nnatlon  of  the 
right  of  way  over  the  lands  of  the  elder 
Day,  and  a  compromlsewas  agreed  on  be- 
tween blm  and  tbe  railway  company,  by 
which  he  was  to  be  paid  $800,  and  It  was 
paid  him;  and  on  tbe  Slst  dayi^Janua&y, 
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1887,  be  made  a  conveyance  to  the  com- 

gany  of  tbe  lij^ht  of  way  acrosB  certain  of 
Is  lands,  and  among  them  orer  and 
across  section  20,  and  of  the  right  "to  fell 
any  timber  beyond  the  right  of  way 
which  la  sufficiently  near  the  track  of  eald 
road  to  fall  on  and  obstruct  the  same. " 
In  virtue  of  this  purchased  right  the  com- 
pany caused  the  overhanging  trees  to  be 
cat  down.  During  tbe  litigation  between 
Jbtsfather  and  thecompany.ended  aaatore* 
eald,  the  plaintiff  In  this  action,  who  was 
cognizant  of  it,  asserted  no  claim  of  any 
sort  against  the  company;  but  In  the  ear- 
ly part  of  1889,  when  It  appeared  that  his 
fatner  bad  got  through  with  the  company 
and  got  out  of  It  all  he  could,  instituted 
this  action,  and  now  claims  the  land  by 
"  a  verbal  deed, "  as  be  calls  It,  in  1878,  and 
bis  continued  occupancy  since,  and  a  con- 
veyance by  bis  father,  he  says,  in  1886,  of 
this  land.  This  conveyance  was  not  pro- 
duced, and  he  testifies  doubtfully  about  It. 
It  is  not  claimed  to  have  been  recorded. 
It  Is  not  denied  that  during  all  tbe  years 
of  building  the  road,  and  TitlgatiDg  with 
bis  father,  be  was  silent  as  became  him  in 
his  position  ot  a  mere  licensee  of  the  land 
in  whose  favor  no  statute  ot  limitations 
ran;  and  It  would  he  simply  insufferable 
to  permit  him,  under  the  circumstances 
shown  by  this  record,  to  be  treated  as 
owner  of  the  land,  and  entitled  to  recover 
the  damages  he  seeks.  He  was  certainly 
not  owner  until  it  was  conveyed  to  blm 
in  1886,  and  If  it  was  then  conveyed  to  him, 
and  the  denl  pocketed,  he  could  not  be 
treated  aa  owner  as  against  thedefendant; 
and  if  his  conveyance  was  recorded,  when 
the  company  purchased  of  his  father,  21st 
January,  1897,  a  grave  question  would 
arise  as  to  Its  efficacy  under  the  history 
of  this  case. 

Counsel  for  the  app^Oee  asks  to  be  permit- 
ted to  remit  so  much  ol  the  Judgment  as 
will  satisfy  us,  and  cause  Judgment  her© 
for  what  we  regard  as  the  proper  sum, 
but,  in  onr  view,  a  new  trial  should  be 
had;  for,  if  the  record  shows  tbe  tacts  of 
tbe  case,  we  think  no  recovery  should  be 
had,  and  it  the  truth  of  tbe  case  entitles 
the  appellee  to  a  recovery  of  all  or  any 

Eart  ot  his  demand  we  have  no  desire  to 
inder  him.  We  deal  with  tbe  case  as 
presented  by  tbe  record  only,  and  know 
nothing  and  care  nothing  about  It,  except 
that  the  law  shall  be  properly  applied  to 
the  facts  of  the  case. 
Uteversed  and  remanded. 


CowABT,  Tax  Collector,  T.  Tax  WORTH  et&l. 
(Sujirwne  Court  of  JlffarissipiH.  Uarok  10, 1890.) 
Taxation. 

The  statute  of  Mississippi  limitis  oorml? 
taxation  for  Maiiou  and  other  counties  to  18  millB, 
only  8  mlllB  of  which  are  for  school  purposes,  but 
provides  that  the  levy  may  be  15  mills,  where  the 
counties  owe  debts.  Held  that,  in  addition  to  tbe 
levy  of  8  mllla  for  school  piurposes,  a  levy  may  be 
made  to  pay  teachers'  wairants  issued  in  a  previ- 
ous yesTf  provided  soch  additional  levy  doe*  not 
raise  the  amoont  of  taautlon  above  15  mills,  ainoe 
such  wazrantB  are  debts  of  the  county. 

Appeal  from  chancery  court,  Marion 
county ;  S.  Evans,  Chancellor. 


In  18S8  the  board  of  supervisors  of  Marl- 
on county,  in  addition  to  other  taxes,  lev- 
ied 5%  mills  on  the  assessed  valne  ot  proi>- 
erty  In  said  county,  tor  school  purposes 
for  the  years  1888  and  1889.  and  tor  the  d^- 
Iclt  In  the  teachers'  fund  for  tbe  years 
1887  and  1888.  In  other  words,  there  were 
outstanding  teachers'  warrants  in  said 
county,  and,  in  addition  to  the  r^ular 
levy  of  8  mills  lor  school  purposes,  tbe 
board  of  supervisors  levied  2^  mills  addi- 
tional to  pa.T  said  outstanding  teachers* 
warrants.  The  total  levy  by  said  board 
for  all  purposes  did  not  exceed  15  mills. 
The  law  limits  taxation  generally  to  13 
mills,  but  provides  that  the  levy  may  be 
15  mills  where  counties  owe  debts  to  be 
paid.  The  sheriff  and  tax  collector.  Cow- 
art,  was  proceeding  to  collect  the  taxes 
when  appellees,  dtlsens  ol  the  county,  filed 
a  bill  to  enjoin  the  collection  ot  tbe  tax 
levied  to  pay  outstanding  teachers*  war- 
rants. From  a  decree  overruling  a  de- 
murrer to  the  bill  this  appeal  is  prosecuted. 

S.  E.  Packwood,  tor  appellant.  W.  J>. 
dt  J.  B.  Harris,  tor  appellees. 

Campbell,  J.  In  Foote  v.  Brown,  60 
Miss.  155,  we  held  that  a  tax  collector 
could  not  be  compelled  to  receive  in  pay- 
ment of  the  tax  for  school  purposes  in  me 
year  1882  a  teacher's  warrant  issued  In  a 
previous  year,  and  -Uiat  a  county  treasur- 
ercould  not  be  required  to  pay  such  a  war- 
rant out  ot  money  collected  for  the  year 
1882,  unless  there  was  in  bis  hands  a  sur- 
plns  ol  such  fund  beyond  what  was  re- 
quired lor  schools  for  that  year;  but  It 
was  not  decided  or  suggested  that  the 
board  of  suptirvlBors  might  not  levy  a  tax, 
within  the  limit  of  taxation  allowed  by 
law,  to  provide  a  fund  to  pay  any  deficit 
of  a  previous  year.  Teachers'  warrants, 
lawfully  issued,  constitute  an  indebted- 
ness of  the  counl7,  and  may  and  should 
be  provided  lor  and  paid ;  and,  as  the  levy 
by  the  board  of  supervisors  In  this  case 
was  within  the  limit  prescribed  by  law 
for  counties  situated  as  Marion  cnnn^ 
was  according  to  the  bill,  it  was  author- 
ised, and  the  demurrer  to  the  bill  should 
have  been  sustained.  Reversed,  and  de- 
murrer sustained,  and  bill  dismissed,  and 
cause  remanded  to  tbe  chancery  court  tor 
a  decree,  according  to  section  876  ol  ths 
Code. 


Louisville,  N.  O.  &  T.  Rt.  Co.  v.  Natghbs, 
J.  &  C.  B.  Co. 

(Supreme  Cowrtof  MiasisHppL   Harcdi  10,  IS90.) 

NBauOBXOa— OmaoH  BviuMaos— Fmas. 

1.  In  an  action  for  burning  cotton,  by  sparks 
firam  defendant's  engines,  where  it  appears  tliac 
the  cotton  was  loaded  by  plaintiff  on  flat-cars, 
without  covering,  the  opinion  a  vrltaess  as  to 
wfaethor  or  not  it  would  have  bnmed  if  it  lud 
been  loaded  In  box-cars  at  covered  Is  not  admis- 
sible. 

2.  bistracUona  that  the  burden  of  proof  Is  on 
plaintiff,  not  only  to  show  neglioenoe  an  the  part 
of  defendant,  bat  also  that  he  umfleU  was  fine 
from  negligence,  are  not  acoorste  atetomBnta  of 
the  law,  and  are  jnroperly  reAised. 

8.  An  injury  caused  oy  flro  oonmnmloated  by 
a  train  is  an  injury  "inflicted  by  the  running  of 
the  locomotireB  or  oaxs"  of  a  railroad 


Digitized  by 


MiSB.)  LOUISVILLE,  K.  O.  & 

within  the  mmalug  at  Code  UIis.  f  lOBO,  making 
proof  of  such  an  Injury  prima  faoie  evideaioe  oi 
neg'ligsnoe  ot  the  oompaQj. 

Appeal  from  circuit  court*  Jeffenon 
county;  Ralph  Nobth,  Jud^. 

Action  by  the  Natchez,  Jackson  &  Colum- 
buB  RaUroad  Company  tor  the  use  of  the 
Pb<Bnlx  Insurance  Company  against  the 
LoaiBTille.  New  OrleanB  &  Texas  Hallway 
Company,  to  recover  damages  lor  the 
burning  of  cotton.  The  cotton  had  been 
delivered  tottae  nominal  plaintiff  fortraas- 
portatlOT,  and  part  of  It  was  loaded  on 
flat-cars,  part  In  box-care,  and  part  was 
un  tbe  depot  platform.  That  in  the  box- 
cars was  not  burned.  The  cotton  was 
discovered  to  be  on  Are  Just  after  two 
trains  of  defendant  bad  paesed,  and  the 
testimony  shows  that  the  cotton  was  set 
on  fire  by  sparks  emitted  from  the  loco- 
motives drawing  tbesetwo  trains.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

W.  P.  Jk  J.  B.  Hania,  tor  appellant.  Msr- 
tin  A  iMnneaM,  lor  appellee. 

CooPBB,  J.  The  appellant  seeks  a  rever- 
sal of  the  Jadsment  In  this  cause  on  three 
grounds:  (1)  BecausetheverdlctlsasalnBt 
tbe  preponderance  of  the  evidence;  (2)  be- 
cause the  court  erred  in  excluding  h'om  the 
Jury  evidence  offered  by  the  defendant  to 
show  contributory  negligence  on  the  part 
of  the  plaintiff,  and  rdlised  Instructions  of 
defendant  that  the  plaintiff  could  notrecov- 
er  U  It  was  guilty  of  coatrlbutoty  netfl- 
gence;  and  (8)  because  tbe  court  erred  In 
Ittstracting  tbe  Jury  that, If  the  injury  was 
caaaed  by  flre  communicated  by  the  wrr- 
ants  or  agents  of  defendant  In  the  run- 
ning of  its  trains,  the  law  presumed  n^ll- 
gence,  and  the  burden  of  proving  the  exer- 
cise of  care  was  on  the  defendant. 

On  the  first  point  it  is  sufficient  to  say 
that  tbe  erldrace  supports  tbe  verdict. 

The  second  assfgament  of  error  Is  not 
supported  by  the  record.  The  defendant 
was  permitted  to  prove  the  circumstances 
of  the  fire,  the  condition  in  which  the  cot- 
ton was  at  the  time,  Its  proximity  to  dan- 
ger, and  the  manner  in  which  it  was  loaded 
by  the  plaintiff  company  on  flat-cars  with- 
out protection  by  tarpaulin  or  other  cov- 
olng.  The  evidence  to  which  objection 
was  Inteniosed  and  sustained  was  the 
opinion  of  a  witness  sought  to  be  put  In 
evidence,  as  to  whether  or  not  tbe  cotton 
would  have  been  burned  If  it  had  been 
loaded  in  box-cars  or  covered  by  tarpaul- 
ins. The  circumstances  of  the  case  were 
not  such  as  to  Justify  the  introduction  in 
evidence  ot  the  opinion  of  this  witness. 
TbeJnry  were  as  capable  of  forming  opin- 
ion bom  tiie  proved  facts  as  this  wtlmees, 
and  lAe  evidence  was  properly  excluded. 
Nor  were  instructions  refused  by  which  it 
was  announced  ttaattbecontribntoryn^- 
ligence  of  the  plaintiff  would  preclude  re- 
covery. 

The  Instructlona  anked  by  defendant, 
and  refused,  (tbe  third  and  foQrth,)  do  not 
announce  tbe  principle  that  no  recovery 
can  be  had  if  Hie  plalnMff  Is  gnllty  of  con- 
trlbutoTT  negligence.  The  proposition 
they  declare  la  that  the  burden  of  proof  Is 
on  tbe  plaintiff,  not  only  to  show  negli- 
gence on  the  part  of  defendant,  but  also  to 
show  that  be  blms^  was  free  from  negU- 
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gence.  This  Is  not  an  accurate  statement 
of  the  law,  and  they  were  properly  refused. 

The  remaining  question  la  whether  fire 
communicated  by  a  train  Is  an  Injury  "in- 
flicted by  the  running  of  the  locomotive  or 
cars,"  within  the  meaning  of  section  J058 
of  the  Code,  which  declares  that,  "In  all 
actions  against  railroad  companies  for 
damage  done  to  persons  or  pmoerty, 
proof  ot  injury  Inflicted  by  the  running  of 
the  locomotives  or  cars  of  such  company 
shall  be  ptima  facie  evidence  of  the  want 
of  reasonable  skill  and  care  on  the  part  ut 
such  company,  in  reference  to  such  Injury." 
We  agree  with  counsel  that  the  primary 
purpose  of  tbe  law  is  to  put  upon  the  com- 
pany the  burden  of  eatabllshlnig  the  fact  ot 
the  exercise  ot  skill  and  care  In  those  cases 
in  which,  by  actual  contact  between  the 
train  and  persons  or  property,  the  injury 
is  Inflicted.  Butwe  are  unableto limit  the 
statute  to  such  cases  only.  The  reason  of 
the  statute  was  the  known  difficulty 
which  usually  attended  plaintiffs  In  these 
actions  of  making  proof  of  the  circum- 
stsnces  under  which  -Uie  Inlniy  was  Inflict- 
ed by  running  trains.  In  the  larger  num- 
ber  of  cases  it  will  befound  that  oie  Injnry 
springs  from  actual  contact  with  themn- 
nlng  trains.  But  we  think  the  communi- 
cation of  fire  from  running  trains  (and  it 
would  be  the  same  If  the  flre  was  origi- 
nated in  a  train  temporarily  at  rest)  is  an 
Instance  in  which  tbe  statute  applies. 
Fires  in  locomotives  are  sonrces  ot  danger 
from  which  It  Is  the  du^  of  tiie  employee 
to  guard  by  the  exercise  Ot  care  and  pru- 
dence, and  the  escape  of  which,  In  the 
shape  of  sparks,  the  company  Itself  must 
secure  against  by  the  use  ot  known  appli- 
ances and  safeguards.  Danger  from  tbls 
cause  constantly  attends  the  running  of 
trains,  and  by  the  great  number  of  such 
trains,  and  the  extent  of  country  oyer 
which  they  are  dally  and  hourly  passing, 
the  owners  ot  proi>erty  exposed  to  risk 
would  in  most  cases  "be  denied  all  hope  <tf 
recovery  il  there  rested  upon  them  the  bur^ 
den  of  establishing  by  affirmative  testi- 
mony the  absence  of  reasonable  skill  and 
care  by  the  servants  of  the  company.  We 
have  been  unable  to  find  any  other  statute 
similar  to  ours,  excejat  that  of  tfa?  state  ot 
Arkansas,  and  In  that  state  it  has  bam 
held  to  apply  to  cases  ot  this  character. 

We  And  no  error  In  the  record,  aod  the 
Judgment  is  affirmed. 


Lourarn^LK,  N.  O.  *  T.  Rt.  Co.  t.  Pbttt  . 
(Supreme  Cowic^  MUtitsippi.   Uaroh  10, 1890.) 

FsUiOW-BaBTAKTS— ZflGLIOIHCn. 

A  railroad  oompony  is  not  liable  for  an  In- 
Jury  to  its  brakeman.  oaiised  by  a  want  of  soffl- 
dent  sand  in  the  sand-box  (mtlie  engine.  If  the  in- 
sufficiency be  due  to  the  failure  of  that  servant 
whose  dn^  it  Is  to  fill  tiie  sand-boxes  suitably, 
before  the  teainB  start  to  perform  his  duty  prop- 
erly, when  it  does  not  appear  that  the  oonqpaqy 
WM  neffUgent  in  his  seleeUon  and  retenttOL  as 
he  is  a  zellow-servant  of  the  brakemao. 

Appeal  from  circuit  court,  WllkinBon 
county ;  Ralph  North,  Judge. 

Action  by  J.  W.  Petty  against  the  Louis- 
ville, New  Orleans  &  Texas  Railway  Com- 
pany for  personal  Injuries.  Plaintiff  was 
a  braksman  on  defendant's  toaln,and  was 
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Injured  by  b^ng  thrown  from  the  train. 
While  the  train  wae  aiicendtne  a  grade,  the 
engine  jerked  and  slipped,  cauBlng  the  ac- 
cident. The  evidence  tended  to  ahow  that 
tbejerklnfi;  and  slipping  of  the  engine  was 
caaeed  by  an  insufficient  supply  of  sand  in 
tbe  sand-box  on  the  engine.  Verdict  and 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. 

H'.  P.  A  J.  B.  HtuTta,  tor  appellant.  D, 
C.  Br&mJett  and  H.  C.  Ct^nll,  for  appellee. 

Campbell,  J.  The  evidence  tends  to 
show  that  the  Injury  received  by  the  ap- 
pellee was  caused  by  the  want  of  sand  in 
snffldent  quantity  in  tbe  saDd-box  on  tbe 
engine,  butthere  Is  no  evidence  bow  It  came 
about  that  the  supply  of  sand  was  insuffi- 
cient. Whether  the  engine  was  tumlsbed 
properly,  in  this  respect,  at  the  start,  and 
had  exhausted  the  supply,  or  started  un- 
famtshed,  dues  not  appear.  If  tbe  latter 
be  true,  it  was  because  of  the  failure  of 
duty  ot  that  servaotuf  thecompany  whose 
doty  it  was  to  fill  the  aand-box  suitably ; 
and  for  an  injury  suffered  by  reason  of  the 
negligence  of  such  fellow-servant  tbe  ap- 
pellee, a  brakeraan  on  the  train,  has  no 
claim  on  the  company;  It  not  being  made 
to  appear  that  It  was  at  fault  as  to  the  se- 
lection or  retention  of  tbe  servant,  or  in 
any  other  respect,  as  to  this  service.  No 
rule  of  common  law  Is  more  unlveraally  af- 
firmed than  nonrllabillty  of  tbe  master  to 
one  of  his  servants  for  an  injury  caused  by 
the  negligence  of  a  feUow-serrant  engaged 
In  the  common  service;  and  it  was  dis- 
tinctly announced  In  this  state, more  than 
16  years  ago,  that  all  employes  ot  a  rail- 
road company,  engaged  in  merely  opera- 
tlTe  service  connected  with  tbecanrylDg  on 
of  the  business  of  running  trains,  are  UH- 
low-servants,  and  that  tbe  common  em- 

{>loyer  Isnotreeponsible  to  one  ot  these  for 
njurles  caused  by  the  negligence  of  anoth- 
er. Undoubtedly  the  "hostler"  or  yard 
servant,  charged  with  the  duty  ot  supply- 
ing the  engine  before  starting  it  on  the 
road,  with  fuel,  water,  sand,  or  other 
needed  tblng,  is  a  mere  servant,  and  not 
the  agent  ur  representative  of  the  master, 
except  in  that  qualified  and  subordinate 
sense  In  Vhlcb  every  servant  may  be  said 
to  be;. and  if  it  be  true,  which  has  not  yet 
been  affirmed  in  this  state,  that  certain 
employes  of  a  railroad  company  are  udt 
fellow-servants  of  the  army  of  employes 
employed  In  doingthework  of  carrying  on 
the  business.  It  would  yet  be  true  that  the 
appellee  and  tbe  laborer  whose  default  Is 
supposed  to  have  led  to  bis  hurt  were  fel- 
low^-servants,  and  no  liability  attached  to 
the  common  master.  Therule  on  this  sub- 
ject announced  iu  Railroad  Co.  r.  Hughes, 
49  MisB.  258,  (decided  in  1873,)  and  reaf- 
firmed with  emphasis  In  Howdv.  Railroad 
Co.,  50  Miss.  178,  (1874,)  baa  remained  un- 
disturbed by  judicial  or  legislative  enact- 
ment, and  must  be  regarded  as  the  ac- 
cepted  doctrine  In  this  state;  and  we  must 
not  beexpected  to  follow  the  devious  ways 
of  those  courts  which,  in  bending  the  rule, 
which  all  acknowledge,  to  effect  their  IAx^um 
of  justice  in  particular  cases,  have  well 
nigh  destroyed  the  rule  Itself.  This  rule, 
as  held  In  this  state,  and  In  several  other 
states  of  tbeUQltedStateBfOndlnS^land, 


is  a  simple  one.  Just  In  Its  principle,  politic 
In  its  application,  because  conservative  of 
life  and  property,  and  easily  understood 
and  applied,  while  all  efforts  to  vary  and 
qualify  It  have  involved  courts  undertak- 
ing it  In  endlese  contradlcttons  and  difB- 
culties. 

Tbe  wrltOT  of  this  opinion  waa  at  tbe 
bar,  and  was  sought  to  be  empl^ed  to 
bring  theacUonof  Ballroad  Co.  v.Hnghes, 
cited  above,  and  after  careful  considera- 
tion ot  the  case,  with  the  facts  before  blm, 
declined  to  act  as  counsel,  on  tbe  ground 
that  the  law  was  believed  to  be  against 
the  right  to  recover  on  those  facts;  which 
circumstance  is  mentioned  to  show  that, 
before  any  announcement  of  tbe  law  on 
this  subject  in  this  state,  the  writer  had 
reached  the  conclusion  afterwards  an- 
nounced in  tbe  very  case  which  had  been 
offered  him  as  counsel  and  declined.  This 
conclusion  was  based  on  the  law  of  master 
and  servant  as  laid  down  in  books  which 
were  accessible.  Tbe  case  was  not  tried 
on  the  principles  announced  in  this  opin- 
ion, and  a  new  trial  must  be  had. 

Bieveraed  and  remanded. 


Tbdpobd  et  aJ.  v.  Stats. 
(Supreme  Cawrt  of  3fte8to«ippl.  March  8,  1880.) 
Bail — BuBBxqnsirr  Asbmt. 

Where  defendant  has  been  released  on  baiL 
Ms  subsequeDt  arrest  for  another  oSense  does  not 
cgen^^ipM}  /octo,  to  diw^iarge  the  ■anttes  on 

Appeal  from  circuit  court,  Lincoln  coun- 
ty. 

To  asc/ne  tsiciaa  on  a  forfeited  ball-bond, 
the  sureldes,  J.  M.  Tedford  and  otbera, 

Jileaded  thatafter  ltsezecutlon,aad  before 
orfeltnre, the  grand  juryretumed  Into  the 
circuit  court  of  the  same  couuty  other  In- 
dictments against  thdr  principal,  (Allen,) 
upon  which  bench-warrants  issued,  under 
which  the  sheriff  arrested  said  Allen,  and 
took  him  into  custody.  The  state  de- 
murred to  this  plea.  The  demurrer  was 
sustained, andjudgmratflnal was  rendered 
against  the  sureoes,  from  which  they 
peal. 

H.  Casaedy.lOT  appellants.   T.  Af.  liUler, 

Atty.  Gen.,  for  the  State. 

CooFEB,  J.  The  appellants  were  not  re- 
leased from  the  obligation  as  sureties  on 
the  ball-bond  of  tb^r  principal  by  reason 
of  his  subsequrait  arrest  on  another  charge. 
The  plea  does  not  aw  that  the  principal 
was  In  custody  under  such  subsequent  ar- 
rest at  the  time  at  which  the  appeUants 
had  become  sureties  for  his  appearance. 
The  facts  pleaded  may  be  true,  and  yet  It 
may  be  that  tbe  principal  bad  been  re- 
leased in  time  to  appear  tor  trial  o(  the 
offense  to  answer  which  appeUants  were 
bis  sureties.  The  contention  that  tin  sab- 
sequentarrest  for  onotheroffttise  opwated 
Ipso  facto  to  release  the  prior  bond  to  ap- 
pear is  wholly  fanciful,  and  springs  from 
the  a«sumption  that  the  state,  by  accept- 
ing the  bond  on  which  the  suretieB  were 
bound,  delivered  the  accused  to  the  man- 
ual possession  of  the  sureties,  and  Implied- 
ly agreed  not  to  disturb  t^t  possession 
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tor  any  cause,  eicept  on  condltlfm  ot  re- 
leasing themlrom  uietr  obUsatitm  «■  Bore- 
tlea. 

jodgment  affirmed. 


et  aI.  t.  Stats. 
C9li9>mn«  Court  o/  3HMiraippt.   Maroh  8, 1800.) 

FOBKBR  CosnOTION— JOIKT  OmiTBB. 

1.  A  plea  of  fonner  cotiTiction  to  an  Indtct- 
ment  for  olsturblng  religious  worship  is  not  bob- 
talned  by  sfaowiog  a  former  conviotion  for  intoxl- 
eation  and  profautr  indulged  in  cm  the  same  oo- 
CHdon,  when  the  eridenoe  shows  that  defendant 
w  ffoilty  of  distorbing  religions  wtuvhlp  by 
other  modes  than  by  being  drunk  and  profane,  at 
tbfve  is  a  want  of  identity  of  the  two  charges. 

3.  On  a  ^oint  Indictment  of  two  persona  for 
distnrbing  religions  worship^  It  was  proved  that 
one  of  the  defendantB  left  the  {daoe  of  worship,  a 
canup-KToond,  afternight,  and  oalled  to^thebtHv" 
to  follow  falm;  that  others  went  ont  with  him, 
and  there  was  firing  of  pistols,  and  mnch  boUler- 
ons  conduct  in  and  around  the  camp-ground  for 
several  hours.  As  to  the  defendant  who  first  went 
ont,  the  evidence  showed  clearly  that  he  was  guil- 
ty; and,  as  to  the  other,  the  evidence  was  that  he 
was  arrested  with  the  crowd.  He  also  fUled  to 
foRiish  any  explanation  of  his  being  ont  at  8 
o'cloclE  in  toe  morning,  and  in  the  crowd,  when 
arrested,  field,  that  ue  evidence  was  snffloient  to 
sustain  ft  verdict  at  gailtj  as  to  both  defendants 
OB  a  joint  indiotment  iat  a  oommon  partlai]^U<m 
In  the  bolaterous  conduct 

Appeal  from  drcait  court.  Pike  county; 
J.  B.  Chbwman,  Jndfte. 

Ball  and  Badnn,  the  appellantB.  were 
Jointly  Indicted  lor  dletnrbliiK  rellKloua 
worship.  On  the  trial.  It  was  proved  that 
Ball  left  the  tabernacle  of  the  China  Grove 
Camp-Ground,  where  TellglouB  worship 
was  beinff  conducted,  on  Saturday  night, 
and  called  t(i  "the  boys"  to  follow  him; 
that  Ball,  with  others,  went  ont;  and 
that  there  was  firing  of  pistols,  cud  much 
bolsterons  conduct,  in  and  aronnd  the 
eamp^lfronnd,lor  several  boafs.  Ball  and 
Badon  were  arrested  by  the  special  con- 
etablewho  had  charge  at  the  duty  of  keep* 
ing  the  peace.  Ball  offered  to  show  that 
he  had  been  convicted  at  a  former  term  ot 
the  conrt  tor  Intoxication  and  profanity, 
on  the  same  occasion,  at  China  Grove 
Camp-Ground,  as  that  tor  which  he  is  now 
indicted  for  disturbing  rdlf^ous  worship, 
wlileb  the  court  refused  to  allow.  Badon 
failed  to  show  non-partlcipatlon  in  the 
distnrbing  conduct,  and  it  was  proved 
that  be  was  arrested  with  the  crowd. 
Thei-e  was  a  verdict  ot  gallty,  and  Judg- 
ment thereon,  from  which  both  app^ed. 

A*.  E.  Puck  wood,  for  appellants.  T.  M. 
Miller,  Atty.  Gen.,  tor  tlie  State. 

Campbell,  J.  Ball  was  property  denied 
the  benefit  of  his  former  conviction  for  In- 
toxication and  profanity,  both  because 
autrefois  convict  must  be  pleaded  special- 
ly, and  the  evidence  shows  clearly  that  he 
was  guilty  of  distnrbing  religious  worship 
at  the  China  Grove  Gamp-Meeting,  broth- 
er modes  than  by  b€dng  drunk  and  pro- 
fane, and  thercrure  there  was  a  want  ot 
identity  ot  the  two  charges. 

Badon  was  rightly  convicted  with  Ball, 
If  he  partlcii»ated  in  the  nocturnal  dinturb- 
anoe  In  which  Ball  and  many  others  ap- 
pear to  have  been  engaged ;  and  the  Jury 
thought  he  was,  and  we  are  not  able  to 
T.7so.no.9— 28 


say  that  they  did  not  have  sufficient  evi- 
dence on  which  to  reach  this  conclusion. 
He  failed  to  furnish  any  explanation  of  his 
being  out  at  2  o'clock  a.  u.,  and  In  bad 
company.  The  Jniy,  doubtless,  conclud- 
ed -ttiat  he  was  one  of  the  crowd,  com- 
posed of  Ball  and  others,  who  made  night 
hideous,  and  terrified  men,  women,  and 
children  by  their  disgraceful  conduct  In 
firing  pistols  about  the  camp  ground  lor 
hours  on  that  Saturdaynlgbt  and  Sunday 
morning. 

We  agree  with  the  counsel  tor  the  ap- 
pellants in  the  proposition  that  two  per- 
sons cannot  be  convicted  ot  distinct  and 
Independent  offenses  upon  an  Indictment 
which  charges  an  offense  as  committed 
Jointly.  In  order  to  convict  both,  a  joint 
ottensemustbei3roved.  1  Bish.  Crlm.  I^aw- 
§  802:  Reg.  v.  Dovey,  2  Eng.  Law  &  £q, 
532.  It  may  be  that  Strawhem  v.  State, 
S7  Miss.  422,  has  been  misinterpreted  as 
sustaining  Uie  right  to  Indict  several  per- 
sons tor  dlstlnot  often  ses,  and  to  convict 
such  of  them  as  may  be  proved  severally 
gulll^.  It  Is  not  authority  for  a  proposi- 
tion so  subversive  ot  the  rights  ot  persons 
accused  ot  crimes  as  that  would  be.  The 
correct  doctrine  on  this  subject  Is  an- 
nounced in  Elliott  V.  State,  2S  Ala.  78.  and 
aathorltleB  cited  above. 

The  ground  on  which  we  sustain  the 
convietaon  here  ts  that  the  evidence  war- 
rants a  verdict  of  guilty  as  to  both  de- 
fendants of  a  Joint  dlsturbanceot  religious 
worship,  by  common  participation  In  the 
boisterous  performance  proved. 

AIDrmed. 


Wtnk  t.Stati  ex  «f.  Bistbiot  Attobnbt. 

(Supreme  Court  of  MUsissippi-   Jan.  20,  18S0.) 

BCHOOLS  —  COUHTT  BUPBHISTSSDSHTB  —  COK8TlT!7- 

TioHAL  Law. 
1.  Act  Miss.  March  7,  188&  which  in<ovidea 
for  the  election  of  county  superintendents  at  edu- 
cation in  part  only  of  the  counties  of  the  state, 
does  not  thereby  conflict  with  Ck)nst.  Uiss.  art. 
S,  {  1,  requiring  "a  unifonn  system  of  free  public 
schools. " 

8.  Const  Miss.  Art  1, 1 18,  provides  that  "no 
property  or  educational  gii^nsWiiy,  orar  be 
required  for  any  person  to  become  an  elector.  * 
Aitiole  7,  I  8,  makes  all  male  Inhabitants  of  the 
state,  with  certain  exceptions,  who  are  21  years 
of  age.  qualified  electors;  and  section  4  provides 
that  ''no  person  shall  be  eligible  to  anr  office 
*  *  *  who  is  not  a  qualified  elector. "  The  eon- 
stltntlon  prescrlbeB  special  qualifications  for  many 
(rffioes  created  by  it  Hold,  that  for  other  offices 
no  qnalifloaticais  ware  required,  except  that  of 
bdng  a  qoalifled  elector;  and  therefore  section 
2  (tfChe  aot  of  Mandi  7, 18^  whicb  provides  that 
"no  person  shall  be  eligible  to  such  office  of  coun- 
ty superintendent  of  education  who  does  not  hold 
a  first-grade  certificate, "  was  nnoonstitutionBl. 

Appeal  from  circuit  court.  Talobnaha 
county;  W.  M.  Roqebs,  Judge. 

Quo  warranto  proceeding  Instituted  In 
the  name  of  the  state,  on  the  relation  ot 
the  district  attorney,  to  oust  W.  T.  Wynn 
from  the  office  of  suiierintend«it  of  educa- 
tion for  Talubusba  county,  to  which  he 
had  been  elected  lu  November,  188&.  In 
1888  the  legislature  passed  an  act  lor  the 
election  of  the  county  snperlnten dents  of 
education  In  several,  but  not  all,  the  coun- 
ties of  the  state.  Yalobusha  county  among 
the  number.   The  act  prescribed  tbattbe 
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person  elected  to  such  office  moat  hold  a 
first-grade  teacher's  certificate.  Wynn  did 
not  hold  such  certificate  at  the  time  or  for 
the  year  In  which  he  was  elected.  3nAg- 
ment  of  oaater  against  Wynn,  from  which 
be  appeals. 

Howry  &  Falkner,  tor  appellant.  Sailt- 
ran  A  whtt&eld  and  P.  A.  Raab^  for  appel- 
lee. 

Campbell,  J.  This  cane  inrolves  the 
consideration  of  "An  act  to  provldeforthe 
election  of  county  superintendents  of  edu- 
cation by  the  people, "  approved  March  7, 
18S8.  The  act  Is  assailed  as  Tiolative  of 
the  constitution,  because  it  proTides  for 
the  election  of  county  snperlntendents  In  a 
large  number  of  counties,  and  not  In  all; 
which.  It  la  aald,  conflicts  with  aectlon  1. 
art.  8,  of  the  constitution.  In  Its  require- 
ment of  "a  uniform  system  of  free  public 
schools. "  It  ia  not  denied  that  the  legis- 
lature could  make  the  office  elective  in  all 
the  counties,  but  the  argumntt  la  that  this 
power  mast  be  exerted  aa  to  all  the  coon- 
tlea  or  none.  We  reject  this  view  as  un- 
sound. The  greater  includee  the  lesa.  The 
whole  embraces  all  the  parts,  and  power 
to  make  the  office  elective  throughout  the 
state,  by  counties.  Includes  power  to  apply 
this  rule  to  any  number  of  countieB. 

It  may  be  difficult  to  determine  the  pre- 
dae  meaning  of  the  ezpresalon,  "nniform 
STBtem  of  free  public  echoola,  **  as  used  in 
the  constitution;  and  we  are  not  called 
on  In  this  case  to  attempt  to  define  It  fur- 
ther than  to  aay  we  do  not  think  It  haa 
any  reference  to  the  manner  In  which 
county  superintendents  of  education  are 
obtained,  any  more  than  It  refers  to  the 
bouses  In  which  achoola  may  be  taught. 
Uniformity  in  the  system  la  obaerved  by 
having  a  county  superintendent  of  educa- 
tion in  each  county,  aa  provided  for,  with- 
out regard  to  the  circumstance  of  his  ap- 
pointment or  election.  The  uniformity 
meant  by  the  constitution  has  reference  to 
the  ayatem  of  free  public  achonia,  and  not 
tc»  the  county  euperintendenta ;  aince  It  la 
notperceivablefaowthe  particular  author- 
iied  mode  of  obtaining  this  official,  a  dif- 
ferent person  for  each  county,  could  mar 
the  uniformity  of  the  ayatem  of  free  public 
achoola.  The  aourcefrom  whichhe  derivea 
hlB  right  to  his  office  haa  no  connection 
with  or  relation  to  his  duties  In  office. 
They  are  prescribed  by  law  and  the  uni- 
form system  of  free  public  schools  is  in  no 
way  dependent  on  or  affected  by  how  the 
conn-^  snperintendent  geta  into  office. 

Section  2  of  the  act  providea  "thatno 
person  shall  be  eligible  to  auch  office  of 
county  auperlntentlent  of  education  who 
does  not  hold  a  first-grade  certificate. " 
We  assume  that  It  means  a  first-grade  li- 
cense as  a  teacher,  aa  provided  for  by  "An 
act  in  rela.^ion  to  free  public  schools,"  ap- 
proved March  18, 1886.  for.  If  It  does  not 
mean  that,  it  has  no  meaning ;  and  with 
this  assumption  It  seems  clear  that  the 
purpose  of  the  act  was  to  require,  aa  a 
qnaltficatlon  for  election  to  theofflce,  aflrst 
grade  teacher's  license,  in  force  at  the 
time,  and  therefore  that  one  which  had  ex- 
pired aesuch  Islnsufflclent.  Thecertlficate 
which  was  given  the  appellant  In  1896  was 
not  floch  as  the  act  requires  to  make  falm 


eligible  to  the  office,  and,  tf  this  section  of 
the  act  la  valid,  he  was  properly  ouated 
from  the  office  as  being  Ineligible.  Can 
this  requirement  be  maintained?  If  It 
does  not  conflict  with  the  constitution  it 
mast  be  upheld,  however  great  the  practi- 
cal difficulties  in  its  operation,  or  the  cu- 
rlooa  coupUcattona  which  may  arise  nn- 
der  It.  Under  It  eveiy  county  snperlntmd- 
ent  of  education  In  the  state  (not  holding 
a  flrat-grade  certificate,  and  probably  not 
one  did)  was  inellg\jt>le  at  the  election  In 
1889  as  bis  own  successor ;  and  hereafter 
one  elected  and  holding  the  office  cannot 
be  made  eligible  to  succeed  blmadf,  unlew 
he  can  examine  himself,  and  give  himself 
a  first-grade  certificate.  Besides  this,  it  is 
in  the  power  of  a  county  aaperlntendent 
of  education  to  preclude  anybody  from 
eligibility  to  the  office,  fur  be  might  refuse 
a  certificate  of  the  kind  required  to  any 
one,  (or  he  might  revoke  it,  aa  he  haa  the 
power,)  and  thus  prevent  the  office  from 
being  filled.  There  la  no  way  to  compel  a 
county  anperintendcnt  to  give  a  certifi- 
cate. It  is  matter  of  discretion,  determin- 
able by  him,  and  not  controllable  by  the 
courts.  He  might  thus  arbitrarily  pre- 
vent any  one  from  eliglbllty  to  ancceed 
him.  Such  a  courne  Is  not  likelytobe  pur- 
sued, but  tbe  bare  possibility  of  Its  occur- 
rence, together  with  other  considerations, 
to  mongh  to  sosKest  cartfnl  Inquiry  as  to 
the  validity  of  tbls  section.  Under  It  not 
only  are  connty  superintendents  of  educa'- 
tlon  rradered  Ineligible  for  election  to  the 
office,  and  may  they  prevent  everybody 
from  bding  eligible,  but  the  most  distin- 
guished scholar  and  educator,  or  the  moat 
emlnmt  divine,  posaessed  of  the  greatest 
learning  and  highest  moral  and  religious 
character,  could  not  be  chosen  by  the  qnaJ- 
ifled  electors  as  county  superintendent  ot 
education,  unfesa  be  had  obtfUned  from  the 
county  euperlntendoit  a  first-grade  certifi- 
cate, to  obtain  which  he  would  have  to 
commit  a  pious  fraud, in  applying  for  a  li- 
cense to  teach,  when  his  whole  object  was 
to  become  eligible  to  the  office  of  county 
superintendent  of  education.  The  possi- 
bility of  a  condition  ot  things  by  which  a 
vacancy  might  becreated  In  the  office,  wltfa- 
ODt  tbe  power  to  fill  It  until  remedial  leg- 
islation should  remove  tbe  difficulty,  was 
never  contemplated  by  the  l^slature,  of 
course;  and,  if  this  view  of  tbe  section 
under  consideration  Is  notauffident  to  an- 
nul it,  it  presents  an  explanation  of  our 
have  been  led  to  examine  tbe  question  ol 
Its  validity  under  other  provisions  of  the 
conatitutlon  applicable  to  It. 

Section  18,  art.  1,  of  the  conatitutlon,  is : 
"No  property  or  educational  qualification 
shall  ever  be  required  for  any  person  to  be- 
come an  elector. "  Section  2,  art.  7,  makes 
"all  male  inhabitants  of  this  state,  [with 
certain  excepti  one,  ]  t  wenty-one  y ea  ra  old , " 
etc.,"qualifledelectorB.'*  Section4ie:  "No 
person  shall  beeliglbleto  any  office  •  •  • 
who lanot aquallfled elector."  Thesepro- 
visiona  make  It  clear,  we  think,  that  every 
qualified  elector  Is  eligible  to  any  office  for 
which  other  qualifications  are  not  specifi- 
cally required  by  the  constitution.  For 
many  of  the  offices  created  by  It,  qualifica- 
tions of  age  or  reaidmce  are  prescribed. 
Forotheroffloes  for  which  Uprovldes  there 
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ate  no  qnallfleations  required,  except  that 
contained  in  section  4,  above,  via.,  to  be  a 
qualified  elector.  This  shows  that,  where 
other  than  the  ^neral  requirement  to  be 
a  qnaimed  elector  was  Intended,  it  was 
prescribed;  and,  where  no  special  qualifi- 
cation for  an  office  was  prescribed,  It  was 
intended  thatthe  general  provision  should 
apply,  and  to  be  a  qualified  elector  is  suffi- 
cient. From  the  provision,  "no  pemon 
shall  be  eligible  to  any  otHce  •  •  •  who 
Is  not  a  qualified  elector, "  the  implication 
is  very  strong  that  a  qualified  elector  shall 
be  eligible  to  any  o^ce,  unless  otherwise 
provided;  and,  in  view  of  the  fact  tbat  it 
is  otherwise  provided  as  to  certain  offices, 
the  implication  becomes  a  necessary  one, 
and  decisive  against  the  claim  of  power  in 
the  legislatore  to  add  totbeconstituUonal 
quallncatlons  for  office. 

It  is  inconceivable  that  the  framers  of 
the  constitution,  in  providing  that  tbe  leg- 
islature shall  have  power  to  make  said 
office  of  county  school  superintendent  of 
theseveral  counties  elective,  as  other  coun- 
ty officers  are.  Intended  to  Include  the 
power  to  restrict  and  limit  the  range  of 
choice  by  the  qualified  electors,  so  as  to 
exclude  all  except  such  as  shonld  comply 
with  certain  requirements  unknown  to  the 
constitution,  and  not  in  harmony  with  its 
spirit  and  provisions.  It  the  legislature 
has  the  power  to  prescribe  qualifications 
for  an  office  created  by  the  constitution,  it 
may  make  them  what  it  pleases,  in  Its  dis- 
cretion. Grant  the  power,  and  It  must  be 
held  to  be  without  limit,  except  by  some 
positive  prohibition  of  the  constitution, 
and  there  is  none,  except  that  "no  prop- 
erty qualification  for  eligibility  to  office 
shall  ever  be  reqaired,  **  and  that  no  one 
but  a  qualified  elector  shall  be  eligible  to 
any  office. 

Suppose  that  the  l^slature,  Instead  of 
Imposing,  as  it  endeavored  to  do,  a  Just 
and  proper  condition  of  eligibility  to  the 
office,— one  calculated  to  secure  fltnessand 
efficiency, — had  provided  that  none  except 
colored  men  should  be  ell^ble  in  certain 
countlM  or  had  made  some  other  require* 
ment  equally  absurd  and  ridiculous,  would 
any  be  found  to  contend  for  the  validity 
of  such  an  enactment  T  It  Is  thus  seen  that 
the  only  safe  conrse  is  to  deny  the  right  of 
the  l^stature  to  add  to  any  office  created 
by  the  constitution  any  qualifications  for 
the  incumbent  not  imposed  by  the  consti- 
tution itself.  As  offices  were  created  hy 
ft,  and  the  subject  of  qualification  dealt 
with,  and  special  requirements  made  for 
certain  offices,  and  general  requirements  as 
to  all,  it  most  be  assumed  that  It  prescribea 
all  that  was  Intended,  and  that  none  can 
be  added,  however  appropriate  th^  may 
be. 

In  Bumham  v.  Sumner,  50  Miss.  517,  the 
requirement  of  thecertlflcate  prescribed  by 
tbe  act  of  1873,  as  a  condition  of  the  right 
to  receive  an  appointment  by  the  state 
board  of  education  to  the  office  of  county 
saperintendent,  was  held  valid,  and  that 
an  appointment  without  such  certificate 
was  void.  This  view  Is  a  very  plausible 
one, but  we  are  convinced,  and 'have  en- 
deavored above  to  show,  that  It  is  not 
maintainable.  Such  a  requirement  by  law 
is  unnecessary  as  to  the  state  board 


education,  since  It  may  by  its  own  will 
make  and  apply  that  mle,  and,  In  oar 
opinion,  this  attempt  to  control  the  board 
created  by  the  constitutioD,  and  charged 
by  it  with  power  and  duty  to  appoint 
county  supwintendents,  by  and  with  the 
advice  and  consent  of  the  senate,  was  ei- 
traconstltu  tional. 

It  Is  manifest,  from  the  opinion  of  the 
court  In  the  case  cited,  that  tbe  conclusion 
reached  and  announced  was  attempted  to 
be  Justified  by  the  rule  of  caution  applied 
by  the  courts  in  declarli^;  t^slative  acts 
violative  of  the  constitution,  and  by  the 
salutary  character  of  the  requirement  sus- 
tained; audit  is  reasonably  certain  tbat 
the  condition  of  public  affairs  at  that  date 
(1874)  pressed  heavily  upon  the  court  to 
maintain  so  reasonable  a  requirement  as 
was  contained  In  the  act  of  1S78.  But  tbe 
reasonableness  and  excellence  of  a  provis- 
ion is  not  the  test  of  its  agreeableness  with 
the  organic  law,  and  it  is  never  allowable 
to  make  expediency  a  rule  by  which  to  In- 
terpret the  constitution. 

Reversed  and  remanded. 


Weir  t.  Fmzj). 
^Supreme  Court  of  MiMUsippi.  Hsr^lO,  1890.) 

FORBOLOSUXI  BAUB—RtLAKCB— LdUTATIONB. 

1.  Under  Code  Miss.  {  1985,  providing  that, 
In  foreclosure  piweedinra,  upon  report  of  sale,  the 
court  sball  give  perBonal  Jndgment  for  Buoh  bal- 
ance as  defendant  may  be  liable  far,  motion  for 
aach  judgment  need  not  be  made  at  tin  taaa  oi 
court  when  the  sale  la  oonflrmed,  but  at  any  time 
before  the  exeoatloa  of  the  deoree  la  bamd  to 
Umltati(»i. 

8.  On  the  death  of  the  mortgagor,  tadh  per- 
sonal deoree  for  the  balance  may  be  had  against 

his  personal  representative. 

Appeal  from  chancery  court,  Adams 
county ;  W.  R.  Tbigo,  Chancellor. 

On  May  4. 1873,  Levi  B.  Fl^d,  appellant 
Weir's  testator,  made  a  note  lor  f4,000  in 
favor  o!  one  Bowen  or  order,  payable  IS 
months  after  date,  with  interest  at  10  per 
centum  per  annum,  and  executed  a  mort- 
gage on  land  to  secure  the  same.  This 
note  was  afterwards  transferred  by  Bow- 
en  to  O.  K.  Field  by  indorsement.  On  Feb- 
ruary 22, 187ft,  said  Levi  B.  Fldd,  by  In- 
dorsement of  the  note,  waived  the  statute 
of  limitations,  and  made  a  new  promise. 
Said  Levi  B.  Field  died  testate  December 
11, 1884,  and  his  will  was  probated,  and 
letters  Issued  to  Weir,  December  Ifi,  1884 ; 
said  note  being  probated  and  registered 
January  5,  1885.  On  July  2, 1885,  O.  K. 
Field,  the  holder  of  the  note  and  mortgage, 
filed  a  bill  to  foreclose  against  Weir,  the 
executor,  and  the  heirs  of  said  Levi  FIcdd, 
deceased;  and  on  November  7, 1885.  a  de- 
cree was  rendered  for  the  sale  of  the  mort- 
gaged land  In  default  of  payment  of  the 
note.  At  the  June  term,  1887,  of  the  chan- 
cery court,  the  special  commissioner  ap- 
pointed to  execute  the  decree  of  sale  made 
his  report,  (having  made  the  sale  Febru- 
ary 7, 1887.)  showing  tiiat  he  bad  realised 
from  said  sale  the  net  sum  of  f 2,849.70,  to 
be  credited  on  the  decree  and  at  said  same 
term  there  was  a  decree,  confirming  the 
sale  as  reported,  but  no  adjudication  of  the 
balance  dueon  said  note.  O.  K.  Field  hav- 
ing died  In  the  mean  tlmSf^  the  Jiune 
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term.  18S9,  hie  death  was  Buggeeted,  and 
the  cause  was  revived  In  the  name  ot  his 
executrix,  Virginia  H.  Field;  and  at  the 
same  term,  on  motion  of  complainant, 
said  execntrix,  a  personal  decree  was  ren- 
dered against  Weir,  as  executor,  for  the 
balance  due  on  the  mortgage  debt,  and 
from  this  decree  he  appeals. 

Code  Miss.  8  1^,  provides  that,  "npon 
the  confirmation  of  the  report  of  the  sale 
ot  any  property,  real  or  personal,  under  a 
decree  for  sale  to  satisfy  a  mortg^e, 
deed  of  trust,  or  other  Hen  on  such  proper- 
ty, IT  there  Is  a  balance  due  to  the  com- 
plainant, the  court,  npon  his  motion,  shall 
give  a  decree  against  the  defendant  for  any 
sach  balance  for  which,  by  the  record  of 
the  ccwe,  be  may  be  personally  liable*  op- 
en which  decree  execution  may  laane. " 

T.  OttB  Bttker,  for  appellant.  W,P.  A  J. 
B.  Hania,  tor  appellee. 

Cahi*brll,  J.  We  fall  to  discover  any 
good  reason  for  limiting  the  exerclseo!  the 
power  conferred  bysectlon  l935of  the  Code 
to  the  term  of  the  court  at  which  the  sale 
of  property  is  confirmed ;  and  are  of  opin- 
ion that  a  decree  for  the  balance  may  be 
moved  for,  as  proTlded.at  anytime  before 
the  statute  of  Umltatloos  bars  the  execu- 
tion of  a  decree.  Person  v.  Barlow.  35 
Miss.  174.  Every  such  suit  as  that  section 
relates  to  Is  for  a  decree  In  rem,  and  /o  per- 
Bouam  for  any  balance,  and,  where  there 
Is  a  balance  shown,  may  be  regarded  as 
a  pending  suit  as  to  that  until  a  decree  for 
It.  Therefore,  no  statute  runs  on  the 
claim,  except  that  applicable  to  a  decree; 
for  there  is  a  Judicial  ascertainment  of  the 
sum  due,  and  a  decree  for  it,  which  maybe 
the  basis  of  a  personal  decree  at  any  time 
within  the  limit  already  stated.  Person  v. 
Barlow,  supra.  What  we  have  said  dis- 
poses of  the  proposition  that  there  can  be 
no  personal  Judgment  for  a  deficiency,  In 
case  the  debt  la  barred  by  the  statute  of 
limitations,  as  well  as  ot  the  objection 
that  a  decree  may  not  be  bad  undersecldon 
1935  ot  the  Code  against  thepersonal  repre- 
sentative ol  a  decedent. 

The  object  of  this  sectton  is  to  enable 
the  chancery  court  to  grant  eomptete  re- 
dress to  the  suitor,  by  subjecting  property 
to  hie  Hen,  and  decreeing  for  any  balance 
due  him  after  that,  so  as  to  give  him  exe- 
cution as  at  law,  instead  of  leaving  him  to 
sue  in  a  court  of  law  for  such  balance; 
and,  as  any  creditor  of  a  decedent  may  sue 
at  law, and  obtain  Judgment, <hnd  baveex- 
ecntlon,  we  are  unable  to  appreciate  the 
force  of  an  objection  to  a  decree  by  the 
chancery  court  in  such  case. 

As  stated  above,  evny  suit  to  enforce  a 
Hen  in  the  chaacery  court  Is  for  a  specific 
and  general  remedy,  as  provided  by  sec- 
tion 1935,  and  stops  the  running  of  the 
statateof  limitations,  as  to  that  suit,  from 
Its  commencement.  If  the  motion  Is  made 
for  a  decree  for  a  balance  at  the  term  ot 
confirmation  of  the  sale,  the  parties,  being 
held  as  present,  would  not  be  entitled  to 
any  notice;  but,  If  a  motion  be  not  made 
until  a  subsequent  term,  notice  would  be 
required,  and  such  motion  may  be  made 
at  any  time  before  tbe  completion  ot  the 
bar  of  the  statute  of  Hmltations  operating 
on  a  debt  of  record,  which  is  seven  years. 


The  cases  cited  by  counsel  tor  appellant 
were  decided  with  reference  to  a  state  of 
the  law  In  the  respective  states  widely  dif- 
ferent from  ours,  and  do  not  in  any  way 
conflict  with  our  view  of  our  statute.  On 
the  same  state  ot  law,  we  would  decide  a« 
did  the  courts  in  tbe  cases  cited*  and  have 
no  doubt  tboy  would  each  decide  upon  our 
law  as  we  now  do. 

Affirmed. 

Wilkinson  v.  Taylor  Manop'o  Co. 
(Supreme  Court  of  Jftestetlppi.  Haroh  8, 1690.) 
SuTOTB  or  Fuuns— MBHoaunjuH  or  Bau. 
An  order  fOr  goods,  signed  in  dnplioate  by 
the  porrhMer  on  blanks  famished  by  the  seller, 
wpoiatyiag  in  detail  what  was  pnrohased,  by 
whom,  of  whom,  and  on  what  terms,  tograier 
with  a  letter  ^m  the  seller  aclmowledfin^  re- 
ceipt of  tbe  order,  and  promising  to  ship  tbe  goods 
immediately,  oonstitnte  a  suflkuent  written  mem- 
orandum of  a  oontraot  of  nle,  within  flie  stutot* 
of  frauds. 

Appeal  from  circuit  court,  Amite  coun- 
ty; J.  B.  C^RiSMAN,  Judge. 

Action  by  S.  D.  Wilkinson  against  the 
Taylor  Manufacturing  Company  for  dam- 
ages for  breach  of  contract  In  tailing  to 
ship  some  machinery  the  former  had  pur- 
chased from  the  latter.  Wilkinson  deelred 
to  purchase  certain  machinery,  and  signed 
a  contact  of  purchase  presented  to  him  by 
the  agmt  of  tbe  appellee  In  duplicate ;  he 
retaining  one,  and  the  other  being  tor- 
warded  by  the  agent  to  the  company. 
The  company  wrote  the  following  letter 
to  Wilkinson,  on  receipt  of  the  contract  of 
purchase  signed  by  Wilkinson,  (said  con- 
tract was  on  blank  fumlBhed  t^said  com- 
pany,) tf>-wlt:  "Dr  Sir:  Your  order 
through  Mr.  Weatheraby  was  rec^ved  on 
Sept.  llth,  and  we  will  ship  to-day,  and 
we  will  push  it  through  as  fast  as  possi- 
ble. We  returned  the  notes,  for  them  to  be 
properly  made  out,  as  the  interest  danee 
had  been  put  In  Incorrectly.  Yours,  truly, 
Taylor  Mfg.  Co.  "  On  the  trial  Wilkin- 
son proposed  to  Introduce  thecontrac  t  and 
the  above  letter,  and  to  prove  that  they 
were  executed  and  received,  etc. ;  but  the 
court,  on  objection  of  tiie  dfdttidaat,  ruled 
out  all  this  proffered  testimony  of  plaintiff, 
and  there  was  Judgment  agaliut  hlm,ftom 
which  he  appeals. 

Ca«sec(y<l  AateZ/ff.  for  appellant.  T.Mo- 
Kaight,  for  appellee. 

Gampbrll,  J.  The  evidence  introduced 
by  the  plaintiff  should  not  have  been  ex- 
cluded. One  paper  was  a  formal  contract, 
with  detailed  specification  ot  what  was 
purchased,  and  by  whom,  and  ot  whom, 
and  on  what  terms,  etc.  This  was  signed 
by  Wilkinson  only,  and  directed  to  the 
Taylor  Manufacturing  (Company,  and  was 
in  duplicate,  and  a  copy  taken  by  Taylor 
Manutactorlng  Co.'e  agent,  and  one  kept 
by  Wilkinson.  The  other  writing  is  a  let- 
ter written  and  signed  by  tbe  TaylorMan- 
utacturln;j;  Company,  and  addressed  to 
Wilkinson, In  which  therecelptot  his  order 
was  acknowldedged,  and  a  promise  to 
ship  at  once  made.  The  order  ot  Wilkin- 
son was  on  a  blank  furnished  by  the  com- 
pany. The  statute  of  frauds  does  not  re- 
quire that  one  piece  ot  paper  shall  contain 
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the  memorandnm  of  tbe  contract,  and  It 
may  be  In  several,  If  tbe  paper  signed  by 
tbe  party  to  be  cbarged  makes  encfa  refer- 
ence to  tbe  other  writing  as  to  enable  the 
cnQrttoeonvtmethemaU  togetber.ascon- 
Btltatlng  all  the  terms  of  tbe  bargraln,  and 
parol  erldenee  Is  admissible  to  Identity 
tbe  paper  referred  to,  and  apply  tbe  refer- 
ence. 1  Ben].  Sales,  $$  22U.  221;  Reed,  8t. 
Frands,  S  341  et.  seq.  The  letter  of  tbe 
Taylor  Manufacturing  CompaDy  contains 
internal  evidence  that  It  refers  to  tbe  pa- 
per signed  by  Wilkinson,  and  tbe  two  pa- 
pers are  to  be  read  together,  and,  thus 
read,  there  Is  a  complete  written  contract 
signed  by  both  parties. 
Beversed  and  remanded. 


BlCHTKR  T.  BkADUONT. 

(Supreme  Court  of  Mississippi.    March  8, 1890.) 

Taxation— EiRBOiixons  DasoBiPnon— SiXB. 

Where  a  lot  which,  undar  the  ancient  di- 
vision of  the  town,  was  a  part  of  "lot  8, "  is  as- 
sessed and  sold  for  taxes  under  a  differeDt  de- 
scription contained  in  a  new  map  of  the  town, 
which  is  reoofffniEed  bvU^e  oitixens  generally,  and 
by  tbe  town  ottbAals,  but  which  has  not  been  for- 
mally adopted  hr  faem,  tbe  owner  thereof  is  not 
aDeoted  by  the  sale,  if  he  did  not  know  of  the 
map,  but  teooeniied  the  lot  w  part  of  "lot  6;  "and 
BO  desorihed  it  to  the  assessor. 

Appeal  from  clrcnlt  court,  Wilkinson 
coonty;  Ralph  Nobth,  Judge. 

Ejectment  by  B.  Beaumont  against 
George  Rlchter,  tbe  owner  of  a  lot  sold  for 
taxes,  and  bought  in  by  plaintiff.  From 
a  Jadgmentfor  plaintiff,  defendant  appeals. 

A.  O.  Sbmaaon,  tor  appellant.  D.  C. 
Bnualett,  for  appcdlee. 

Campbeja^  J.  The  land  sued  for  as  part 
of  lot  7  In  a  certain  square  In  Woodvllle, 
was  assessed  in  1888,  and  in  1884  lot  7  was 
sold  for  taxes.  For  several  years  prior  to 
-1883,  a  map  of  Woodvllle  was  recognized 
by  tbe  cltlEens  and  officials  of  tbe  town, 
and  tbe  county  assessor,  as  the  map  <A  the 
town;  bnt  this  map  was  nerer  adopted 
by  an  order  of  the  board  ol  aldermen  un- 
til 1887.  By  the  ancient  dlrisinn  of  the 
town,  and  designation  ol  lots,  lot  6  em- 
braced tbe  parcel  of  land  sued  for  in  this 
action,  which  parcel  is,  by  the  modem 
map,  a  part  of  lot  7.  The  defendant  fap- 
pellantl  was  in  1883,  and  prior  and  sub- 
sequent thereto,  in  the  actual  possession 
of  lot  6,  and  he  gave  the  description  of  his 
land  to  the  assessor  as  lot  6.  and  It  was 
so  assessed;  he  Intending  and  understand- 
ing tliat  lot  6  extended  eastward  accord- 
ing to  the  ancient  order,  bo  as  to  include 
what  by  tbe  new  map  Is  part  of  lot  7.  He 
paid  tbe  taxes  on  lot  6 ;  and  lot  7,  not  be- 
ing paid  on,  was  sold  for  taxes.  It  does 
not  appear  that  the  appellant  bad  ever 
done  anything  In  recognition  of  the  new 
map,  or  that  he  knew  that  the  new  map 
was  conformed  to  by  the  assessor  In  as- 
seRsing  lots  In  WoodTllle,  It  may  be  in- 
ferred from  tbe  fact  of  his  residence  in  tbe 
town,  and  tbe  recognition  by  citizens  and 
officials  of  the  new  map,  that  he  was 
aware  ol  It,  and  that  the  assessor  was 
governed  by  It  in  asses^ng.  If  so,  he 
should  not  be  allowed  to  defeat  tbe  assess- 
meat  and  sale  by  his  seccet  nnderstandlng 
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or  purpose.  A  mental  reserratlon  of  the 
owner  cannot  be  permitted  to  defeat 
assessment.  On  the  other  band,  If ,  nn  til 
a  recent  date,  lot  6  was  understood  to  em- 
brace what  by  a  new  map  is  part  of  lot  7. 
and  tbeownerand  occupant  was  governed 
by  the  formo-descriptlon  In  giving  it  In  to 
tbe  assessor,  and  dldnot  know.andshould 
not  have  known,  that  the  assessor  would 
deal  with  it  as  designated  bythenewmap, 
be  should  not  lose  his  land  Tbe  value  of 
the  lot,  tbe  manner  of  Its  Incloaure-,  the  de- 
scription by  which  It  was  acquired  by  the 
appellant,  and  bis  dealing  with  it,  might 
remove  all  uncertainty  as  to  what  would 
be  a  legal  and  Just  resnlt;  bat,  in  the  ab- 
sence of  such  evidence,  tbe  queetlon  is, 
shonld  the  court  hare  excluded  from  the 
Jury  the  evidence  for  the  defendant?  (ai>- 
pellant;)  and  we  think  it  should  have  left 
the  matter  for  the  Jai7  to  determine.  A 
motion  to  exclude  all  tbe  evidence  ol  a 
party  should  be  sustalued  only  where  Itls 
plainly  and  unmistakably  Insufficient  to 
maintain  tbe  issue. 

The  true  test  here  is  this :  Had  the  case 
been  submitted  to  a  Jury,  and  a  verdict 
been  rendered  for  the  defendant,  would  It 
be  set  aside  as  unwarranted  by  the  evi- 
dence? While  we  have  a  strong  suspicion 
that  the  defendant  1b  seeking  to  deleat  an 
assessment  and  sale  of  the  lot  by  a  secret 
understanding  he  now  says  he  had  at  the 
time  of  assessment,  and  that  he  must  have 
known  of  tbe  practical  adoption  by  the 
dttsens  and  officials  of  tbe  new  map,  we 
are  not  prepared  to  say  we  would  set  aside 
a  verdict  found,  by  a  Jury  properly  In- 
structed, In  his  favor,  and,  with  this  view, 
the  Judgment  must  be  ivveraed,  and  tbe 
cause  remanded  for  a  new  tried,  when  we 
trust  all  uncertainty  will  beremoved  as  to 
the  truth  of  the  case. 

Reversed  and  remanded. 


MoLeuobk  et  Ml.  V.  Cabteb. 
iSuprema  Court  of  Migainiippi.   Haroh  8,  IASOl) 

TbUSTB— EQmTlBU  TlTLS. 

A  bill  alleg^ne:  that  complainants  are  the 
owners  of  certain  land  by  inheritance;  that  It  was 
sold  tvT  taxes;  that,  helng  themselves  unable  to 
redeem,  they  pronored  defendant  to  advance  the 
neoessary  money  to  the  purohaaer  at  the  tax -sale, 
and  take  the  title  to  himself  as  seoorily;  thM 
they  now  oiler  to  p«r  the  same,  with  interest,  to 
de&ndant,  and  ask  that  a  conveyance  be  made  to 
them,— is  not  demurrable  for  want  of  e^imy. 

Appeal  from  chancery  court,  Copiah  coun- 
ty; Wakrrn  Cowan,  Chancellor. 

Appellants,  McLemore  et  al.,  filed  their 
bill  to  compel  the  appellee,  Carter,  to  re- 
convey  to  them  certain  land,  stating  In 
said  bill  the  following  facts;  That  they 
were  owners  of  the  land  by  Inheritance ; 
that  said  land  was  sold  for  taxes,  and 
bought  In  at  sheiilt's  sale  by  one  Fugate; 
that,  being  unable  themselves  to  redeem; 
they  procured  Cartertoadvance  the  money 
necessary  to  redeem,  and  take  tbe  title  to 
himself  as  security;  that  Carter  did  ad- 
vance the  money,  about  f40,  and  received  a 
con  vey  ance  from  Fugate ;  that  they  have  of- 
fered to  pay  themoney  advanced  byCarter, 
and  now  offer  to  pay  the  same,  with  inter- 
est ;  and  pray  that  a  conv^anee  be  made 
to  them.  To  this  bill  a  demurrer  was  In- 
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terponed.  wblcb  was  sastalned,  and  the 
btn  dlsmlsRed,  from  which  the  complalii- 
anta  appealed. 

BAtnaeiy  A  WUIiag,  for  appellanla.  MSU 
tor  dfc  Conn,  (or  appellee. 

CooPBB,  J.  While  complainant's  billis 
not  AS  full  and  speclQc  as  It  should  have 
bocoi  tonching  the  facts  from  which  their 
right  la  claimed  to  spring,  we  think  It 
would  be  competent,  under  ita  avermenta, 
to  Introduce  evidence  salflclent  to  sup- 
port th^r  right  to  redeem.  II  complain- 
ants,  or  one  of  them  acting  In  behalf  of 
all,  entered  Into  negotiations  with  Fu- 
gate  for  the  purchase  of  the  land  which 
had  formerly  been  theirs,  and  which  Fu- 
gate  had  bought  at  tax-sale;  If  they  were 
the  meritorious  cause  of  the  conveyance 
bdng  mode  to  Carter,  and  he  loaned  them 
the  money  to  pay  for  It,  or  paid  it  himself 
or  them  and  as  a  loan,  and  took  the  Utle 
as  mere  aecurltyfor  the  debt  doe,— they 
are  entitled  to  relief.  Bobinson  t.  Leflore, 
69  Miss.  148. 

Reversed,  demurrer  overruled,  and  re- 
manded. 


Farmsbs'  Loan  ft  Trust  Co.  v.  Avera. 
(SuprmMC^mrtqf  JfiMlvftiipt.  KttehS,lB0a) 
TaiTBTs— PoflsnuoK  or  Tbustbs. 

nie  possesalonof  a  tmatee,  under  a  deed  of 
trost,  before  foreclosure,  ia  insumoieat  to  sustain 
an  action  for  the  oonversion  of  crude  tuxpeatine, 
taken  from  trees  on  the  land  betnre  his  powo—ion 
was  acquired,  and  told  to  defendant. 

Appeal  from  circuit  court.  Or^eae  coon- 
t7 ;  S.  H.  TuRRAL,  Judge. 

The  appellant  sued  Avera,  the  appellee, 
for  a  convendon  of  crude  turpentine  taken 
from  trees  on  appdlant's  land.  Avera  was 
a  dealer  in  crude  turpentine,  and  bought 
from  parties  who  were  trespassera  on  the 
land  in  thiscontroversymentloned.butde- 
fended  the  suit  on  the  ground  that  appel- 
lant, the  Farmers' Loan  &  TrustCompany, 
bad  no  right  to  sue,  and  had  not  shown 
title  to  the  land  In  question.  The  (acta  as 
to  this  are  that  the  United  States  govern- 
ment, in  18G3,  granted  certain  landa  to  lAe 
Mobile  &  Ohio  Railroad  Company.  The 
railroad  company  gave  a  deed  of  truat  on 
this  land  to  the  Farmers'  Loan  &  Trust 
Company,  which  deed  of  trust  was  Intro- 
duced in  evidence,  but  no  foreclosare  was 
shown,  nor  an  Injary  after  appellant  had 
taken  possesion  of  the  land  in  pursuance 
of  the  terms  of  said  deed  of  trust.  There 
was  judgment  lor  defendant,  from  which 
the  Farmers'  Loan  ft  Trust  Company  ap- 
pealed. 

Mcintosh  A  Rich  and  Brame  A  Alexan- 
der, lor  appelant.  T.  A.  Wood,  for  appd> 
lee. 

Caupbbll,  J.  The  verdict  is  certainly 
wrong,  if  the  plaintiff  showed  ownership 
of  the  lands  on  which  the  turpentine  was 
taken  from  the  trees.  Probably  the  evi- 
dence would  have  been  sufficient  it  a  fore- 
closure of  the  deed  ol  trust  had  been  shown, 
or  an  injury  to  the  possession,  after  the 
plalntltt  had  taken  it,  to  sell  the  land,  In 
pursuance  of  the  authority  conferred  by 
the  deed  of  trust.  Until  foreclosure,  the 
Mobiltf  ft  Ohio  Railroad  Company  was 


owner,  except  aa  to  the  trustee,  aiter 
breach  of  the  condition,  etc. ;  and  there  la 
no  satlalactoryevldenceherethat  the  right 
of  action  was  in  the  plalntlfl,  and  for  that 
reason  the  Judgment  is  affirmed. 


HOrF  T.  BOGBBS. 

(StqweiM Court qTlOwlMlpfrf.  XarchlOiUSO.) 

PABTirSBflHIP— iRDirroUAI.  DiBTS. 

Where  a  tmstee,  under  a  deed  of  tmst  e»- 
onted  by  one  partner  on  nartnerBhip  prcq;>er^  as 
seoority  for  an  indiTldual  debt,  has  recovered  the 
property  in  rc^tlevin  agdbut  the  partner  executing 
the  deed,  who  was  In  poeseasion  of  the  property, 
the  other  partner  must  resort  to  equity  In  order 
to  recover  tt  from  the  tmstee,  as  one  part  owner 
cannot  maintain  an  action  at  law  agauist  Us  oo- 
owner  for  the  joint  property. 

Appeal  from  ctrcnit court,  Amite  eounly; 
J.  B.  CsRisuAN,  Judge. 

T.  H.  Rogers,  partner  of  plaintllf,  H.  G. 
Rogers,  owed  Block  an  individual  debt 
and  executed  to  him,  without  the  knowl- 
edge ol  his  partner,  a  deed  of  trust  to  se- 
cure payment  of  same.  Default  being 
made  In  payment  of  the  debt  by  T.  H. 
Rogers,  the  trustee,  W  W.  Hoff,  levied  on 
cotton  grown  on  the  partnership  planta- 
tion, and  by  an  action  of  replevin  against 
T.  H.  Rogers  obtained  possession  of  the 
cotton,  to  which  H.  C.  Rogers  Interposed 
a  claim,  and  brought  an  action  of  r^levtn 
for  the  cotton,  and  had  Judgment,  from 
which  Hoff,  the  trustee,  appealed. 

Casesdy  &  RatcUff,  tor  appellant.  C.  P. 
NeilBon  and  Robert  howry,  lor  appellee. 

Caupbbu.,  J  A  result  was  reached  In 
this  case  which  a  chancery  court  would 
approve,  but,  under  our  execrable  system 
of  separate  administration  of  law  and  eq- 
uity, the  successful  party  must  be  deprived 
of  his  victory  because  obtained  In  a  court 
ol  law,  when  it  should  have  been  In  a 
court  of  chancery.  The  case  made  by  the 
evidence  Is  that  of  a  partnersUp  between 
H.  C.  Rogers  and  T.  H.  Rogers  for  the  plant- 
ing operations  of  the  year  18S8,  and  a  deed 
of  trust  by  T.  H  Rogers  to  Block  for  his 
individual  debt.  Replevin  was  brought 
againnt  T.  H.  Rogers,  who  was  in  posses- 
sion of  the  cotton,  and  a  recovery  had 
against  him  by  the  trustee  in  the  deed  of 
trust.  H.  C.  Rogers,  the  injured  partner, 
brought  replevin,  when  he  would  have  re- 
sorted to  chancery, (or one  partneror  part 
owner  or  tenant  In  common  cannot  main- 
tain an  action  at  law  lor  the  joint  proper- 
ty against  another  co-owner.  This  Is  set- 
tled law.  If  the  poBltlon  of  H.  C.  Rogers 
was  merely  defensive  it  would  be  different, 
but  he  is  an  actor  asserting  a  right  to  re- 
covOT  the  cotton  against  him  wno  has  re- 
covered It  from  T.  H.  Rogers,  who  had 
possession  <d  ft,  and  aa  such  he  has  no 
standing  In  a  court  ol  law. 

We  regret  the  impotence  of  the  court  In 
which  the  cause  was  pending  to  redress 
the  wrong  and  enforce  the  right  of  the 
suitor;  but,  after  exhausting  all  effort  to 
And  some  ground  on  which  to  maintain 
the  rights  of  the  appellee  in  a  court  of 
law.  we  are  constrained  by  settled  roles 
regretfully  to  drive  blm  from  the  temple 
of  Justice,  taxed  with  costs,  not  because 
he  has  not  a  meritorious  case,  but  because 
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be  mistook  that  particular  apartment  In 
the  temple  wlieire  suitors  snch  as  heshoold 

and  rananded. 


Wood  «t  «JL  t.  Hbtsb  et  al. 

iffupreme  Ctmrt  t(f  Mintmippi.  MarohlO,U90.) 
CoBPoun  PowsBs— Hortoiqb~Pea.otio>. 

1.  The  execution bya  trading  oorporation  of  a 
morlgage  of  its  property  as  secnrity  for  money 
bnrowed  in  tbe  prosecuUon  of  Its  business  Is  not 
ttttro  vires.  The  power  exists  by  Impliootioa,  in 
the  sbeenoe  at  charter  limitations. 

2.  Where  thearewnenta  on  a  demurrer  and  on 
motion  to  strike  it  from  the  flies  are  heard  to-' 
gttthar,  and  tlie  court  should  properly  liave  over- 
raled  the  demnzxer*  an  order  sMkliig  it  tRim  ttie 
flies  will  not  be  rereoraed. 

Api>eal  from  chancery  court,  Claiborne 
county;  L.  McLaurin,  Cbancellor. 

Meyer  &  Co.  filed  th^r  bill  to  foreclose  a 
mortgaKe  executed  by  the  Port  Gibson 
Cotton-Mllls.acorporatlon  underthe  laws 
of  the  state,  which  morturaKe  had  been 
given  to  secure  a  note  for  money  loaned 
and  other  Indebtedness  to  Meyer  &  Co. 
The  directors  and  stockholders  of  the  cor- 
poration, aa  well  as  the  corporation,  were 
made  parties  defendant  to  the  bill.  The 
corporation, and  eomeof  the  stockholders, 
made  no  defense,  and  a  decree  pro  eonfesao 
was  taken  against  such.  Some  of  the 
stockholders  demurred  to  the  bill,  amoDg 
other  grounds,  ailing  that  the  execution 
of  the  contracts  and  deed  of  trust  to  Mey- 
er &  Co.  was  beyond  the  capacity  of  the 
corporation,  and  was  therefore  ultra  vires. 
and  null  and  void.  Complainants  mored 
to  strike  the  demaner  from  the  flies ;  and 
by  agreement  both  the  demarrer  and  the 
motion  were  heard  together,  and  the  mo- 
tioD  to  Strike  the  demarrer  from  the  flies 
was  sustained ;  and,  dtfendanta  declining  to 
plead  further,  a  decree  was  entered  against 
them,  from  which  they  appealed. 

Tbos.  Y.  Berry,  tor  appellants.  E.  8. 
Drake  and  J.  McC.  Martin^  for  appellees. 

CoopsB,  J.  The  Port  Olbson  Mannfact- 
nrfaig  Company  was  a  trading  company, 
and  assnch  bad  the  implied  power  to  bor- 
row money  for  the  prosecution  of  ita  buei- 
uess.  It  was  the  owner  of  Its  property, 
and  as  sucb  owner  had  the  right  to  exe- 
cute amortgage  to secnreits  debts.  There 
Is  no  limitation  on  the  power  Imposed  by 
Its  charter;  and,  in  the  absence  thereof, 
sncb  powers  exist  by  Implication. 

The  chancellor  should  have  overruled 
the  demurrer.  Instead  of  striking  It  from 
the  files :  but,  as  the  record  shows  that  the 
motion  to  strlketrom  the  files,  and  the  hear- 
ing of  the  demurrer,  came  on  at  the  same 
time,  we  will  not  reverse  a  right  result  be- 
cause reached  by  an  Irregular  order. 

Decree  affirmed. 


Bbown  t,  Statk. 

(SHfwwM  Cowrt  <!f Iftotteflppi.  HanihlT.lSOO.) 

MusmR  m  thb  ITibst  BBeRBi. 

On  a  trial  for  mttrder,  it  appeared  that  de- 
fendant and  his  brothers  were  attending  an  elec- 
tion; that  the  altrnr  resulting  In  the  homicide 
was  Mfrun  by  (me  ox  the  deoeued,  who  did  some- 
thing impcoper  ud  unjnstiflsble  to  defendant's 


brother-in-law;  that  defendant lutarfared with  of- 
fensive words,  when  the  deceased  tamed  on  him 
with  a  club;  Vaal  defendant  fled,  with  a  brick  In 
one  hand  and  a  pistol  In  the  oOier,  warning  d»- 
oeased  not  to  come  on  him;  that  deceased,  not 
heeding  this  waming.  songht  to  oome  up  with  de- 
flandant;  Uiat  urmed  mends  of  both  deosased  and 
defendant  Joined,  aa  inclination  prompted,  when 
the  affray  became  ffonaral,  and  that,  after  retreat- 
ing for  a  considerable  distance,  estimated  at  from 
SO  to  76  yards,  defendant  and  his  friends  flred, 
killing  several  of  their  porsuers.  JBeZd  that, 
thongh  defendant  and  his  brother  had  preriously 
declared  a  purpose  of  killing  two  of  thedeoeased, 
the  evidence  did  not  warrant  a  oonriotlon  for 
murder  in  the  first  degree. 

Appeal  from  circuit  court,  Clarke  coun- 
ty; S.  H.  Terbal,  Judge. 

Indictment  of  Allen  Brown  tor  murder 
in  the  first  dctf^ree.  The  killing  took  place 
in  Lauderdale  county,  but  a  change  of 
venue  was  taken  to  Qarke  county.  De- 
fendant was  convlctMl,  aratenced  to  be 
hanged,  and  now  appeals. 

R.  F.  Ooehran  and  T.  A.  Wood,  tot  ap- 
pelant.  W.  B.  BarpeTt  tor  the  State. 

Caupbsll,  J.  The  verdict  is  manifestly 
wrong.  Tried  by  the  evidence  introduced 
by  the  state,  without  r^erence  to  that  for 
the  defendant.  It  cannot  be  permitted  to 
stand.  It  is  therefore  not  a  case  ol  con- 
flicting testimony.  In  which  It  is  the  prov- 
ince of  the  Jury  to  dispose  of  the  conflict, 
and  where  the  court  would  be  concluded 
by  its  finding,  but  It  Is  the  case  of  failure 
bythe  state  to  maintain  thelndlctment  by 
sufficient  evidence.  The  theory  of  the 
prosecution  Is  that  the  Brown  brothers 
prevlousl.v  declared  a  purpose  to  kill  Har- 
vey and  Bamett;  armed  themselves,  and 
went  to  Marlon  on  election  day,  and  ex- 
ecuted that  purpose.  This  theory  Is  snp< 
ported  by  the  fact  that  lAey  were  at  Ma- 
rlon armed,  and  that  Harvety  and  Bamett 
were  killed.  But,  If  It  be  accepted  as  true 
that  the  threat  was  made  as  testified, 
there  is  absolutely  nothing  intermediate 
between  tbetbreat  and  the  klUlngtosbow 
anyconnectlon  betweenthem.  Brownand 
bis  brothers  and  many  others  were  at  Ma- 
rion on  election  day,  as  they  had  a  right 
to  be,  and  not  a  word  or  act  or  look  that 
was  Improper  on  the  part  ot  Brown,  prior 
to  the  commencement  of  the  meV^.is  hint- 
ed at  by  any  witness.  That  the  affray, 
which  resulted  so  disastrously,  was  begun 
by  Bamett,  in  doing  something  Improper 
and  unjnstlflable  to  Sam  GlUespie,  a 
broth^in-law  ol  Brown,  Is  indlspnt^le. 
That  Brown  interfered  by  otfeuslve  words 
in  the  affair  between  Bamett  and  Oillesple 
appears,  and  that  Baraett,  incensed  by 
the  remarks  ot  Brown,  turned  upon  him 
with  his  club,  and  that  Brown  fled,  and 
Bamett  pursued  him,  and  that  quite  a 
number  of  armed  men  Joined  in  pursuit,  and 
the  fra.v  became  general,  and  resulted  in 
the  killing  dt  five  men.  Is  clearly  shown. 
While  it  cannot  be  deduced  from  the  evi- 
dence exactly  what  was  done  by  each  par- 
ticipant, and  the  order  ot  occorrences.  It 
In  an  incontrovertible  fact  that  Brown  re- 
tired from  thecoDteBt.andwaspursued  by 
Bamett  and  a  crowd  of  his  friends,  and 
that  tlie  killing  occurred  at  a  considerable 
dlatanra,  variously  estimated  as  from  80 
to  76  yards  from  where  the  nnpleasant* 
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neas  befcan.  An  explanation  of  this  fact, 
on  any  theory  consistent  with  Brown's 
guilt,  is  ImpoBBlble,  anless  it  can  be  b&- 
Ueved  that  he  retreated  or  withdrew  for 
the  purpose  of  enticing  Bamett  to  a  point 
at  which  he  could  slay  htm,  hut  for  this 
there  isnoeapportintheerldence.  Brown 
retired,  after  proToklng  Bamett,  because 
he  shrank  from  a  contest  with  him ;  and 
the  only  allurement  he  offered  to  Induce 
Bamett'B  pursuit  was  a  brick  in  one  hand 
and  a  pistol  In  the  other,  as  he  sought  to 
get  aw^,  while  he  warned  Bamett  not 
to  come  on  him.  Baraett  soagbt  to  come 
ap  with  Brown  to  punish  his  Insolence, 
and  friends  of  the  pnrsned  and  pursuer 
Joined,  us  Inclination  prompted.  It  was 
truly  a  lamentable  affair,  but  a  rerdict  of 
guilty  of  murder  cannot  be  predicated  of  a 
homicide  caused  by  the  pursued,  under  the 
circumstances  shown  by  the  evidence. 
We  might  comment  at  length  on  the  evi- 
dence, bat  deem  it  nnnecesaary.  SnfBce  It 
to  Bay,  we  have  maturely  considered  ft,  in 
all  its  a8{>ects,  under  a  solemn  sense  of  the 
great  responsibility  devolved  apon  ns,  and 
feel  no  hesitation  as  to  car  daty  to  set 
aside  the  verdict. 

If  any  man  disposed  to  be  Just  shall 
doubt  the  correctness  of  this  conclusion, 
let  him  calmly  and  dispassionately  consid- 
er the  matter  as  we  have  done.  Let  him 
reverse  the  picture,  and  behold  Sam  Gilles- 
pie rudely  offeHng  some  Indignity  to  Bar- 
nett,  and  Harvey,  the  brother^ln-law  of 
Bamett,  Interposing  angrily  to  demand 
why  Gillespie  had  thus  treated  bis  brother- 
in-law,  and  that  Sam  Olllespie,  with  a  club 
in  hand,  turned  on  Harvey  to  punish  his 
Insolent  Interterence,  and  that  Harvey, 
with  pistol  in  one  hand  and  brick-bat  la 
the  other,  retired,  wamlng  Gillespie  not  to 
come  on  him,  or  he  would  kill  him,  and 
that  Harvey  was  Joined  by  his  friends  and 
Gillespie  by  his,  and  Gillespie  and  frlmds 
pressed  on  Harv^  and  his  friends,  who 
had  retreated  from  80  to  TO  yards,  whtm 
the  punned  flred,  and  killed  ue  parsners. 
Would  a  convlntlon  of  the  slayers,  under 
these  circumstances,  be  approved  ? 

Here  Justice  shall  be  done,  though  the 
heavens  fall.  Elsewhere  passion  and  prej- 
udice may  sway,  but  In  the  temple  of  Jus- 
tice there  Is  no  distinction  as  to  rights  be- 
tween the  rich  and  poor,  the  high  end  low, 
the  nobleand  mean,  the  white  and  colored. 
Herejnstlce  reigns  and  govems,  and  knows 
no  distinction  between  suitors,  except  to 
listen,  it  may  be,  with  more  attentive  ear 
to  the  plaint  of  wrong  done  to  the  poor 
and  humble,  because  of  the  knowledge 
that,  among  thoughtless  or  unprincipled 
men,  they  are  the  more  likely  to  be  the  vic- 
tims of  injustice  and  wrong.  Our  consti- 
tution and  laws  and  courts  know  no  dis- 
tinction among  classes.  In  the  administra- 
tion of  justice,  and  our  noble  Anglo-Saxon 
mee,  Justly  proud  of  Its  history  and  su- 
periority, should  be  i*areful  to  shield  from 
any  injustice  the  Inferior  and  dependent 
people  In  their  midst,  and  should  be  ever 
ready  to  accord  to  them  the  same  immuni- 
ty from  wrong,  and  Che  same  right  of  self- 
defense,  which  belong  to  all.  Happily, 
this  feeling  Is  general  ajnong  us,  but.  In  a 
conflict  In  which  the  participants  are  divid- 
ed by  race  lines,  it  Is  hard  to  avoid  a  nat- 


ural leaning  to  the  side  on  which  nature 
has  placed  one ;  and,  because  of  our  past 
history  and  present  circumstances*  it  la 
difflcuit  to  embrace  the  Idea  tiiat  one  man 
has  the  same  right  as  anotberto  be  nndla- 
turbed  In  his  person  and  punnilta,  and  the 
same  right  to  defend  mmaelf,  wbm  as- 
sailed, as  another. 

Testing  this  case  by  these  Just  and  ac- 
knowledged principles,  divested  of  all  pas- 
sion or  prejudice,  and  the  result  we  have 
reached  cannot  fall  to  be  acceptable  to  all 
acqnainted  with  the  tacts  as  presented  to 
us  by  the  record  before  us,  and  capable  of 
appreciating  each  high  conalderattons. 

Beversed  and  remanded. 


North  Birionqham  St.  R.  Co.  t.  Caldeb- 
woon. 

(SuprcTM  Court  ef  A.labama.  Jan.  81,  1890.) 
Sranr  Kulboads— lyjuaiBS  to  PAassMSBB. 
1.  Where  a  mmilcipal  ordJnanoe  pn^blts 
trains  of  street-oars  from  Btopping  on  the  east  side 
of  a  street  when  moving  westward,  or  ontlie  west 
side  when  moving  eastward,  and  fn  an  action 
against  the  street-oar  company  for  negligence  the 
cranplaint  alleges  UkBt  the  negUgenoe  was  the 
failure  of  the  train  to  atop  a  anetiniaM^  length  of 
Ume  on  the  west  side  of  the  stieat  to  enable  plalnr 
tiff  to  aliriit,  and  the  evidsnoe  shows  a  fidlure  to 
stop  a  tn^n  going  weat  on  the  east  side,  there  la 
a  fatal  variance. 

3.  When  plaintitTs  evidence  to  fix  negligaioa 
on  defendant  tends  to  show  oimtributOEynf^ltgenoe 
on  the  part  of  plaiutifl.  It  Is  not  error  to  refoM  to 
ctuuTge ''that  the  bordoiof  proof  esta bliBhiog con- 
tributory neglinnoe  rests  on  defendaot " 

8.  It  is  not  necessary  that  the  oootrlbutory 
negligence  should  be  the  sole  caoae  of  the  Ijdury 
Inorderto  her  tecoveiy,  hatlt  la  sofBtdRit  it  ft  be 
one  of  two  or  more  ooaoarrlng  eflloient  oanses. 

4.  It  is  not  error  to  refase  to  charge  ttmt  the 
iQiy  should  *'flnd  for  plaintiff  for  snoh  amount  of 
damages  as  the  proof  may  show  she  ought  to  re- 
ceive, "as  the  amount  of  the  recoven'  shoold  be 
limited  to  that  olaimed  in  the  oomp wnt. 

6.  It  the  oondnctor  of  the  stceet-car  was  not 
In  his  plaoe  on  the  car,  and  the  train  stopped  any- 
where on  the  street  in  apparent  respcmse  to  tiae 
pulling  of  the  bell-cord  ay  plaintifE,  and  she,  be- 
lieving reasonably  that  the  stop  was  made  for  the 
purpose  of  allowing  her  to  alight,  was  Injured  In 
attempting  to  do  so.  the  anestum  of  ccutiibutory 
negUgenoa  is  one  of  fact  for  the  Jury. 

6.  The  residents  <tf  a  manioipalltar  must  be 
held  to  know  the  rule  as  to  the  plaos  «  stopping 
of  trains  of  street-oara  preaorihea  by  an  <ndlnance 
of  the  city. 

Appeal  from  city  court  of  Uirmingbam , 

H.  A.  Sbabpb,  Judge. 

Action  by  Martha  M.  Calderwood 
against  the  North  Birmingham  Street  Rail- 
road Company.  The  court,  at  plaintiff's 
request,  gave  the  following  charges:  "  (2) 
I  charge  you  that  contributory  negligence 
on  the  part  of  the  plaintiff,  to  aTaU  the  de> 
fendant  as  a  defense  to  this  action,  must 
be  the  proximate  cause  of  the  Injnry,  and, 
if  it  Is  not  the  proximate  cause  of  the  inju- 
ry. It  cannot  be  Invoked  as  a  defense.  (8) 
That  the  burden  of  proof  establishing  con- 
trlbu  tory  negligence  rests  on  the  defendant. 
(4)  The  court  charges  the  Jury  that  if  tfaey 
believe  from  the  testimony  of  the  witness* 
es  in  this  case  that  on  the  2d  day  of  Octo- 
ber, 1887,  the  plaJntlff  was  a  passenger  on 
the  train  of  the  defradant's  dummy  linoi 
running  from  North  Birmingham  to  Nine* 
teenth  street,  fn  the  city  of  Birmingham, 
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clown  First  aTenue;  and  ir  said  train 
stopped  on  First  avenue,  near  Twentieth 
street,  from  the  purpose  ol  letting  off  pas- 
sengers, among  whom  was  the  plaintiff, 
and  aald  testimony  leaves  it  uncertain  on 
whieb  side  ol  the  Twoitieth  street,  east  or 
west,  the  train  stopped,— then,  In  the  ab- 
sence of  proof  to  the  contrary,  ihe  jury 
would  have  the  right  to  infer  and  liidnlge 
the  preenmption  that  the  train  did  stop 
on  that  side  ot  Twentieth  street,  on  First 
avenue,  where  it  was  required  by  the  or- 
dinance of  the  city  and  the  rules  of  the 
company  to  stop,  and  not  on  that  side  ol 
the  Twentieth  street  where  it  was  lorbld- 
■dentostop.  (6)  The  court  charges  thejury 
that  if  they  believe  from  the  evidence  that 
the  defendant  was,  on  the  2d  day  of  Octo- 
ber, 1887,  a  passenger  on  the  dummy  line 
ol  the  defendant,  running  from  North  Bir- 
mingham to  the  Nineteenth  street.  In  the 
city  of  Birmingham,  and  that  the  train 
came  to  u  fnll  stop  oo  First  avenue,  near 
Twentieth  street,  and  on  the  west  side 
thereon,  and  that  this  was  the  placewfaere 
the  said  train  usually  stops  for  letting  off 
pitssengers,  and  that  passengers  on  said 
train,  among  whom  was  the  pledntlff,  de- 
sired to  get  off,  then  it  was  the  duty  of 
the  defendant  to  stop  Its  train,  at  that 
time  and  place,  a  sofflelent  length  of  time 
to  allow  the  passengers  to  alight  ur  get 
•oH  ol  said  train ;  and  If  the  Jury  bellevefrom 
the  evidence  that  this  plaintiff  attempted 
to  get  off  ot  said  train  when  It  came  to  a 
stop,  and  started  immediately  to  get  off 
of  said  train,  and  continued  with  due  and 
rfEBonable  care  to  get  off  after  she  Btar1>- 
ed.  and  defendant  moved  forward  its  train 
flnddenly,  without  allowing  sufficient  time 
for  herto  Ret  off.  and  tbrew  the  plaintiff  to 
the  ground  or  on  the  street  with  such  force 
as  to  cause  a  severe  and  painful  Injury  to 
ber  hip  and  thigh,  without  fault  or  negU- 
gence  on  her  part,  then  this  Is  an  act  of 
negligence  on  the  part  ot  the  defendant 
-which  will  sustain  an  action;  and  the 
court  further  charges  the  Juir  that  It  they 
farther  believe  from  the  evidence  that,  by 
reason  of  the  negligence  of  the  defendant 
by  thus  moving  forward  Its  train,  and 
without  fanlt  or  n^llgence  on  her  part, 
the  plaintiff  received  a  severe  and  painful 
Injury  In  her  hip  and  thigh,  and  has  suf- 
fered great  mental  and  physical  pain,  and 
that  said  Injury  Is  permanent,  and  that 
ehe  has  suffered  greatmental  and  physical 
pain  as  theproxlmate  cause  thereof,  then 
th^  may  flnd  for  the  plaintiff  for  such 
amount  of  damages  as  theproof  may  show 
«he  ought  to  receive. " 

The  court  refused  defendant's  request  to 
cfiarge,  as  follows :  "  (1)  It  the  Jury  believe 
the  evidence  in  this  case,  they  must  find  for 
the  defendant,  the  North  Birmingham 
Street  Railroad  Company.  (2)  If  the  Jury 
believe  from  the  evidence  in  this  case  that 
the  plaintiff,  Mrs.  Calderwood.  on  the  2d 
October,  1887,  on  her  return  from  North 
Birmingham  on  the  defendant's  train,  at- 
tempted to  leave  said  train  on  the  east 
side  of  Twentieth  street,  in  the  city  of  Bir- 
mingham, without  giving  notlceto  the  de- 
foidant'sconductorin  chargeof  said  train. 
then  tbey  must  flnd  for  the  defendant,  un- 
Icsathe  proof  further  shows  that  such  con- 
ductor, or  some  other  employe  of  the  de- 


fendant, knew  of  her  purpose  to  leave  said 
train  in  time  to  warn  her  not  to  make  the 
attempt,  and  failed  to  give  such  warning. 
(3)  That  there  is  no  evidence  before  the 
Jury  showing,  or  traidlng  to  show*  any 
n^Ugence,  dther  In  the  defendant,  or  in 
any  of  its  employes  or  servants,  whlcb 
caused  or  rontrlbuted  to  the  Injuries  of 
which  the  plaintiff  complains ;  and  thejury 
must  therefore  flnd  for  the  defendant  In 
this  case,  without  r^ard  to  the  hurts,  In- 
Inrles,  or  sufferings  ot  the  plaintiff.  (4) 
That  every  person  ot  mature  years  Is  bound 
to  know  the  law,  and  the  Jury,  In  the  con- 
sideration of  this  case,  must  consider  the 
plaintiff,  Mrs.  Calderwood,  as  having 
known, on  the  2d  October,  1887,  tbe  laws  of 
the  city  of  Birmingham  fixing  the  stations 
on  street  railroads  where  satd  railroads 
were  required  to  receive  and  deliver  pas- 
sengers, and  prohibiting  them  from  stop- 
ping elsewhereforthat  purpose;  andlftha 
evidence  satisfies  the  Jury  ta&t  the  defend- 
ant's train,  on  which  plaintiff  was  riding 
on  her  return  from  North  Birmingham  on 
the  2d  October,  1887,  was  forbidden  bylaw 
to  stop  on  theeast  sideof  Twentieth  street 
to  receive  or  deliver  passengers,  and  that 
the  plaintiff,  Mrs.  Calderwood,  attempted 
to  leave  said  train  on  the  east  side  of  said 
Twentieth  street,  they  mast  flnd  tor  tiie 
defendant  In  this  case,  unless  the  proof  far- 
ther shows  to  the  Jury  that  the  plaintiff 
had,  before  attempting  to  leave  said  train, 
given  notice  totheconductoronsald  train, 
or  some  other  servant  <A  the  defendant  on 
said  train,  plainly  and  distinctly,  ot  her 
purpose  to  leave  said  train  on  the  east 
side  of  Tw«itleth  street,  cmd  that  said 
conductor  or  other  servant  of  the  defend- 
ant knew  shewas  about  to  leave  the  train. 
At  the  time  she  attempted  to  leave  It,  In 
time  to  prevent  her  being  injured  In  so  at- 
tempting to  leave  said  train,  and  negli- 
gently tailed  to  take  steps  to  prevent  such 
Injury;  and  the  mere  pulling  ot  the  con- 
ductor's signal  bell-cord,  or  what  was  sup- 
posed by  the  plaintiff  to  be  such  bell-cord, 
by  the  plaintiff,  or  some  other  pamenger, 
without  the  knowledge  or  consent  of  the 
conductor  on  said  train,  would  not  be 
such  notice  of  the  plaintiff's  purpose  to 
leave  said  train,  either  to  the  conductor  or 
anyoUier  servant  of  the  defendant  on  said 
train.  (6)  That  the  defendant,  the  North 
Birmingham  Street  Railroad  Company, 
had  the  right,  and  it  was  Its  duty,  to  make 
and  enforce  all  reasonable  rules  and  regu- 
lations for  the  safe  running  of  its  trains, 
and  the  safe  transportation  of  Its  passen- 
gers ;  and  If  the  Jury  believe  from  the  evi- 
dence that  one  of  these  rules  and  regula- 
tions forbade  passengers  to  pull  the  con- 
ductor's sigrnal  bell-cord,  and  that  this  was 
a  reasonable  and  proper  regulation,  and 
that  the  defendant  and  Its  servants  exer- 
cised  reasonable  and  proper  diligence  co 
bring  It  to  the  knowledge  of  the  public, 
and  of  passengers  on  Its  trains.  Including 
the  plaintiff ;  and  It  the  Jury  believe  from 
the  evidence  that  the  plaintiff  might,  by 
reasonable  care,  have  known  of  said  regu- 
lations either  from  notices  thereof  printed 
on  the  schedules  of  the  defendant,  and  cir- 
culated among  the  public,  orfrom  placards 
pcmted  up  In  the  car  on  which  the  plaintiff 
was  traveling;  and  if  the  J nry  further  be* 
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Ueve  that  tbe  plaintiff,  without  the 
knowledge  or  consent  of  tbe  conductor  of 
tbe  d^endaat  on  said  train,  disregarded 
and  violated  ttalB  regulation,  and  nsurplng 
the  functions  o!  said  conductor  by  pulling 
what  she  supposed  was  tbe  conductor'H 
signal  bell-cord,  or  If  she,  In  conjunction 
and  asreemeut  with  Mrs.  Cobb,  or  any 
other  person,  pulled  said  bell-cord,  In  the 
attempt  to  stop  def^dant's  train,  at  a 
point  where  said  train  waa  forbidden  by 
law  to  stop  for  rec^vlng  ordellverlng  pas- 
sengers, or  tor  any  purpose,  except  to  pre- 
vent accidents  or  In  case  of  necessity,  and 
the  plaintiff  then  attempted  to  leave  said 
train  where  it  was  rorbldden  to  stop  by 
lawto  discbarge  orrecelve  passengers, and 
in  such  attempt  was  hart,  as  alleged  In 
said  complaint,— the  Jnry  most  find  for  tbe 
defendant."  "(7)  That  if  the  Jury  believe 
from  the  evldoice  that  the  plaintiff,  Hre. 
Calderwood,  while  being  carried  as  a  pas- 
senger on  the  defendant's  train  going  west- 
ward on  First  avenne,  and  approaching 
tbe  east  side  of  Twentieth  street.  In  Blr- 
mlngbam,  Ala.,  she,  the  plaintiff,  without 
the  knowledge  or  consent  of  theconductor 
of  said  train,  pulled  the  bell-cord  of  the 
conductor,  in  response  to  which  the  engi- 
neer stopped thetraln  at  a  place  where,  by 
the  laws  of  the  city  of  Birmingham ,  be  was 
forbidden  to  stop  for  rec^vlng  and  deliv- 
ering passengers,  and  that  the  plaintiff 
was  Injured  while  attempting  to  get  off  of 
said  train  by  the  engineer's  starting  said 
train  again.  In  obedience  to  tbe  i-equlre- 
ments  of  the  laws  of  the  city  of  Birming- 
ham,  and  wltbuut  notice  or  knowledge  of 
the  purpose  or  attempt  of  the  plaintiff  to 
get  off  there,  and  without  any  orders  from 
the  conductor  of  said  train  to  start  again, 
then  the  injuries  received  by  the  plamtiff 
were  the  result  of  her  own  act,  and  she 
cannot  recover  anything  therefor  In  this 
action.  (8)  That  If  the  Jury  believe  from 
the  evidence  that  the  damage  of  which  the 
plaintiff  complains  was  received  on  the  east 
Bide  of  Twentieth  street,  in  tbe  city  of  Bir- 
mingham, Ala.,  then, under  the  allegaUons 
of  the  complaint  In  this  cause,  the  Jury 
must  find  for  the  defendant. " 

Judgment  was  rendered  forplalntitt,  and 
defendant  appealed. 

Garrett  A  Underwood, tor  BippeUant.  A.. 
Y.  HaiTwr,  for  appellee. 

SoMEBViLLB,  J.  The  actlou  Is  brought 
for  an  lujury  received  by  the  plaintiff  in 
stepping  from  the  train  of  the  defendant's 
street  railroad,  which  was  operated  by  a 
steam  dummy  engine,  In  the  city  of  Bir- 
mingham. The  verdict  of  tbe  Jury  was  for 
^e  plaintiff  In  the  sura  of  f 5,000  damagea. 
The  alleged  negligence  of  tbe  defendant,  as 
averred  in  tbe  complaint,  was  the  failure 
of  tbe  engineer  of  the  train  to  stop  a  euffi- 
clent  length  of  time  to  enable  tbe  plaintiff 
to  safely  ailgbt  on  tbe  west  side  of  Twen- 
tieth street,  where  trains  were  accustomed 
to  stop  to  deliver  passengers. 

1,  The  defendant,  in  tbe  eighth  charge, 
requested  the  court  to  instruct  the  Jnry 
that  if  they  believed  from  the  evidence 
that  the  damage  complained  of  was  re- 
ceived on  the  east  side  of  said  street,  then, 
under  the  all^atlons  of  the  compliUnt, 
the  Jury  must  find  fur  tbe  defendant;  In 
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otber  words,  that  there  would  be  a  fatal 
variance  betwem  the  aUegations  and  the 
proof. 

We  think,  under  the  tacts  of  tbe  cane, 
the  place  of  stopping  was  material,  and 
that  the  court  erred  in  not  giving  the 
charge.  It  was  shown  by  tbe  evidence 
that  a  municipal  ordinance  oftheclty,n^- 
ulatijig  the  running  and  stopping  of  street- 
cars, required  each  stop  to  be  made  Just  be- 
yond the  far  crossing  from  tbecaror  dum- 
my engine.  **  so  as  to  dear  the  street  or 
avenue  from  the  sidewalk,"  and  prohibit- 
ed a  violation  of  this  regulation  under  a 
penalty  as  a  misdemeanor.  Theordlnance 
thus  prohibited  trains  to  stop  on  tbe  eaat 
side  of  streets  when  moving  westward,  or 
on  the  west  side  when  moving  eastward, 
either  to  receive  or  deliver  passengers. 
They  were  require  to  cross  the  street  be- 
fore coming  to  a  stop ;  and  the  evidence 
shows  that  this  was  the  custom  of  the 
company,  except  in  cases  of  necessity,  to 
avoid  accident,  or  collision  with  vehicles 
or  pedestrians.  The  train,  In  this  case, 
was  moving  westward  at  the  time  of  tbe 
acccldent.  The  lawful  stopping  place* 
therefore,  was  on  the  veet  side  of  Twen- 
tieth streot.  It  was  unlawful  to  stop  on 
tbe  east  aide  for  the  purpose  of  allowing  a 
passenger  to  alight.  The  contract  of  the 
defendant  with  the  plaintiff,  as  a  passen- 
ger on  its  cars,  must  necessarily  imply  an 
agreement  to  stop  on  tbe  west,  and  not  on 
tbe  east,  side.  The  duties,  therefore,  im- 
posed by  law  on  the  defendant's  servants 
were  materially  different  at  the  two 
places.  At  the  lawful  stopping  place  they 
were  compelled  tostoptodellverthe  plain- 
tiff on  receiving  proper  notice  of  her  deelre 
to  stop,  or  show  some  lawful  excuse  for 
their  failure  to  do  so.  This  stop  was  re- 
quired to  be  for  a  time  reasonably  suffi- 
cient to  enable  her  to  conveniently  alight. 
Railroad  Co.  v.  Miles.  6  South.  Bep.  696, 
88  Ala.  — .  And  the  duty  of  keeping  a  dil- 
igent lookout  rested  on  the  engineer  and 
conductor  to  see  thata  premature  start  of 
tbe  train,  such  as  might  endanger  her 
safety,  should  not  be  negligently  made. 
No  such  duties  were  required  at  a  place 
where  it  was  unlawful  to  stop  for  the  pnr- 

{)08e  of  d^lvering  passengers,  unless  those 
n  charge  of  the  train  elected  to  stop.  Id 
violation  of  law,  and  thereby  Induce  the 

Elalntin  to  alight.  In  such  CR^e,  on  being 
iformed  of  her  presence  and  ileelre,  they 
would  presumptively  be  cbaneeable  with 
n^llgence,  if  they  failed  to  stop  for  a  time 
reasonably  sufficient  to  permit  a  safe  exit 
from  the  train.  The  case  of  Railway 
Co.  V.  Sistrunk.  86  Ala.  352,  6  South.  Rep. 
79.  is  distinguishable  from  this  case  on  the 
obvious  ground  that  the  alleged  variance 
of  place  there  was  immaterial,  the  duties 
of  the  defendant  to  the  plaintiff  being  pre- 
cisely identical  at  each.  For  the  error  <A 
refusing  this  charge  the  Judgment  of  the 
city  court  must  be  reversed. 

2.  Contributory  negligence  la  defensive 
matter,  and  the  burden  of  establishing  it 
is  ordinarily  cast  on  the  defendant;  bnt 
this  is  not  a  correct  proposition  where  the 
plaintiff's  own  testimony,  which  seeks  to 
fix  negligence  on  tbe  defendant,  inculpates 
himself  also,  as  it  tends  to  do  In  this  case. 
Railroad  Co.  v.  Shearer,  68  Ala.  672.  Or, 
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to  state  the  propoBltion  utherwlBe:  "Wben 
the  plaintiff  abows  neKligenoe  on  the  part 
of  toe  defendant,  and  there  Is  nothing'  to 
Imply  that  the  plaintiff  brought  on  the  In- 
jury by  his  own  nc^lisence,  then  the  har- 
den of  proof  la  on  tiae  defendant  to  show 
thatthe  pl^tiff  wasgulll^  of  negligence. " 
Cassldy  y.  AnRell,  84  Amer.  Rep.  690; 
Whart.  Neg.  S§  423,  425.  The  third  charge 
requested  by  the  plaintiff  should  not  have 
been  glren. 

3.  Hothesecondcharge  would  have  been 
less  liable  to  mislead  if  it  had  asserted  that 
contributory  n^ligence  cannot  be  Invoked 
as  a  defense  unless  ft  Is  a  proximate  cause, 
instead  of  the  proximate  cause,  of  the  in- 
Jury.  It  need  not  be  the  sole  cause,  but  it 
is  suflScient  if  it  be  one  of  two  or  more 
concurring  efficient  causes.  Sistrunk's 
Case,  85  Ala.  852,  6  South.  Rep.  79,  supra. 

4.  The  fourth  charge  given  for  the  plain- 
tiff was  also  erroneous.  Whetherthetraln 
stopped  on  the  west  or  the  east  side  of  the 
street  was  a  material  Issue  on  the  trial, 
and  it  should  have  been  determined  by  the 
jury  on  the  evidence,  without  reference  to 
any  presnmption  supposed  to  arise  from 
duty  to  stop  on  the  west  side,  which  was 
Imposed  by  the  city  ordinance. 

5.  There  was  Bome  evidence  from  which 
the  Jury,  In  our  Judgment,  were  anthorlxed 
to  infer  that  the  stoppage  was  on  the  west 
side  of  the  street;  and  theobjection  to  the 
fifth  charge  requested  by  plaintiff,  based 
on  this  ground,  is  not  tenable.  If  this  in- 
struction had  limited  the  amount  of  recov- 
ery to  that  claimed  In  the  complaint,  we 
see  no  error. 

6.  The  qnestlon  of  the  plaintiff's  allseed 
eontrlbutory  negligence  was  properly  left 
to  the  Jury  as  a  question  of  fact.  We 
would  not,  under  the  evidence,  be  Justified 
in  deciding  It  adversely  to  her  as  a  matter 
of  law.  Ballruad  Co.  v.  Perry,  87  Ala.  3»2. 
6  South.  Rep.  40,  and  cases  cited.  If  the 
conductor  was  not  in  his  place  on  the  car, 
and  the  train  stopped  anywhere  on  the 
street  In  apparent  response  to  the  pulling 
of  the  bell-cord  by  the  plaintiff,  and  she, 
believing  reasonably  that  the  stop  was 
made  for  the  purpose  of  allowing  her  to 
alight,  attempted  to  do  so,  the  question 
of  her  contributory  negligence  would  be 
one  of  fact,  to  be  properly  left  to  the  jury. 
In  tills  Tlew,aU  of  the  defendant's  charges, 
from  the  first  to  the  fifth,  inclusive,  and 
also  the  seventh,  wereerroneuue and  prop- 
erly refused.  And  the  fifth  chai^  was 
misleading,  because  It  excluded  the  phase 
of  the  case  last  adverted  to  by  us,  in- 
volving the  duties  arising  from  a  stoppage 
at  another  than  lawful  station  or  place 
for  the  dellTery  of  passengers. 

7.  The  plaintiff,  In  our  Judgment,  mast 
beheld  to  know  the  rule  of  stopping  on  the 
further  side  of  the  street,  as  prescribed  by 
the  city  ordinance.  '*  It  Is  well  established 
that  the  residents  within  a  municipality 
must  take  notice  of  the  ordinances,  and  it 
Is  frequently  stated  that  ordinances  have 
the  force  and  effect  of  laws  within  the 
limits  of  the  corporation.  **  Horr.  &  B.  Mun. 
Ord.  1S8.  This  principle  seems  sound, 
when  applied  to  any  peraon  within  a  mu- 
nicipality who  contracts,  even  by  implica- 
tion, with  reference  to  such  ordinances, 
vhea  operatiTeaapollcer^nlatlons.  The 
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contract  here,  as  we  have  seen,  by  neces- 
sary Intendment  was  that  the  delivery  of 
the  plaintiff  as  a  passenger  was  to  be  at 
a  regular  stopping  place,  such  as  would 
not  be  violative  of  any  existing  aud  law- 
ful police  regulation.  This  devolved  on 
her  the  responsibility  of  intormlog  herself 
of  what  we  may  pronounce  an  every-day 
incident  of  street-railway  travel.  Mitchell 
v.  Railway  Co.,  51  Mich.  236,  16  N.  W. 
Bep.S88. 

The  foregoing  view  ia  not  tnconslBteat 
with  the  principle  settled  in  this  state,  bat 
denied  In  many  other  jurisdictions,  that 
courts  will  not  take  Judicial  notice  of  mu- 
nicipal by-laws,  but  require  them  to  be 
proved  as  ta^ts,  (Case  v.  Mayor,  30  Ala. 
538;  Horr.  &  B.  Mun.  Ord.  158;)  nor  with 
the  rule  that  such  an  ordinance  will  not 
be  p^mltted  to  create  a  dvU  right  in 
favor  of  a  third  person,  based  on  the  neg- 
ligence of  one  falling  to  obey  It,  (Heen^  t. 
Sprague,  28  Amer.  Rep.  502;  Flynn  t. 
Canton  Co.,  17  Amer.  Rep.  60S;  Klrby 
Association,  74  Amer.  Dec.  682.)  ReTeraed 
and  remanded. 


Thobikqton  r,  Gitt  CovNcn.  or  Hont- 

OUUKBT. 

{Supreme  Court  <tf  Alabtma.  Deo.  18,  1680.) 
Bquitt— trnwoBN  Airairaa— Tax-Tous. 

1.  Complainant,  a  pDrebaser  at  a  tax-sale, 

Bought  to  restrain  tbe  Bale  of  the  bbsm  property 
for  taxes  of  previous  years.  The  answer  of  the 
citjr  averred  that  oomplainaat  waa  not  in  fact  the 
purchaser,  bat  that  the  property  was  bid  la  b7 
ber  father,  who  was  the  hoaDand  and  trustee  of 
the  owner,  and  procured  the  certlflcate  to  he  Issued 
in  her  name,  and  to  be  delivered  to  him;  com- 
plainant funiishing  no  money  for  the  purchase. 
Held  that,  the  answer  being  unswcnu,  and  there- 
fore (Code  Ala.  18K6,  f  8^)  not  eridenoe,  oom- 
plainantwas  not  reqnind  to  prove  that  the  mon^ 
with  whifdi  the  purchase  was  made  was  fumishea 
by  her,  and  not  oy  the  tax-payer,  or  by  the  hus- 
band and  trustee  of  the  latter. 

2.  The  fact  that  the  purchaser  at  a  tax-sale  Is 
the  daughter  of  the  tax-payer,  and  that  the  hus- 
baiad  and  trustee  of  the  latter  made  the  bids,  and 
handed  In  the  money,  is  not  enough  to  stamp  the 
transaotion  as  fraudulent,  nor  to  shift  the  burden 
on  the  purchaser  of  showing  that  the  miHuy  naed 
In  the  purchase  waa  hers. 

Appeal  from  chancery  court,  Montgom- 
ery county;  John  A.  Foster, Chancellor. 

Bill  by  Sallle  C.  Thorington  against  the 
city  council  of  Montgomery  for  an  injunc- 
tion against  the  sale  of  three  lots  under  a 
chancery  decree  rendered  In  1$S4,  and  af- 
firmed, on  appeal,  in  December,  18K6,  order- 
ing the  sale  of  these,  and  three  other  lots,  for 
the  unpaid  taxes  of  1S73  to  1882,  Inclusive. 
In  October,  188.5,  the  city  sold  the  threelots 
In  question,  under  the  act  of  February  17, 
18S5,  tor  the  taxes  of  1884,  leaving  the  oth- 
er three  unsold,  sufficient  In  value  to  satis- 
fy the  taxes  for  the  previous  years.  Com- 
plainant became  the  purchaser  at  the  sale 
In  18K5,  and  the  certificate  was  made  out 
In  her  name.  The  answer  substantially 
admitted  the  material  allegations  of  the 
bill,  but  a  demurrer  on  several  grounds 
was  also  Interposed,  and  a  motion  made 
to  diemlsR  the  bill  for  want  oT  equity. 
The  chancellor  sustained  the  demurrer, 
dissolved  the  injunction,  and  dismissed 
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the  bill ;  but  bis  decision  was  reversed  by 
the  supreme  court.  82  Ala.  691,  2  South. 
Sep.  613. 

ArrlngtOB  A  Onbtun  and  Winter  A 
WiutCFy  for  appellant.  Jones  A  ^o/frner, 

tor  appellee. 

Stone,  C.  J.  This  case  was  belore  ua  at 
a  former  term.  82  Ala.  691,  2  South.  Rei^. 
613.  We  then  held  the  bill  con  tolned  eq- 
uity. We  ruled,  further,  that  Mrs.  Thor- 
Ington,  the  purchaser  of  three  of  the  six 
lots  at  the  tax-sale  of  1886,  was  entitled, 
no  other  equities  intervening,  to  have  the 
three  lots  not  sold  at  the  former  sale  firat 
sold  under  the  decree  for  the  older  taxes, 
before  resorting  to  the  lots  pui-chased  by 
her.  The  case  had  been  decided  In  the 
court  below  on  motion  to  dismiss  the  In- 
junction for  want  of  equity,  and  our  rul- 
ing was  based  alone  on  the  case  made  by 
the  bill.  When  the  case  returned  to  the 
court  below,  it  w'bm  submitted  for  final 
decree  on  the  bill,  the  answer,  and  the  ex- 
hibit to  each,  without  other  testimony. 
The  chancellor  dismissed  the  bill,  holding 
that  complainant  had  not  made  a  case  for 
relief. 

The  substance  of  the  case  made  by  the 
bill  will  be  found  in  the  report  on  the  for- 
mer hearing,  (82 Ala. 691, 2  South,  Sep.  61S,) 
and  need  not  be  here  repeated.  The  bill 
remains  as  It  was  originally  framed. 
Sworn  anewerwas  waived  under  the  stat- 
ute, and  the  answer  was  filed  without 
oath.  lt*'lB  entitled  to  no  more  weight 
as  evidence  than  the  bill. "  Code  1886,  § 
8424.  Its  admissions,  however,  are  evi- 
dence against  the  defendant,~H:oncluslve 
evidence;  for  it  is  not  permissible  to  dls* 
prove  them.  McGehee  v.  Lehman,  66  Ala. 
816;  Latham  v.  Staples,  46  Ala.  462.  Par- 
agraph 6  of  the  answer  cont^ns  this  lan- 
guage; "Respondent  admits  that  It  levied 
a  tax  for  the  yeur  1886.  [1884?]  as  stated 
In  the  sixth  paragraph  of  the  bill,  and 
that  theassessmentwae  made  against  the 
property  ther^n  mentioned  as  the  proper- 
ty of  Marj'  E.  Winter,  and  that,  the  said 
Mary  E.  Winter  having  failed  to  pay  said 
tax,  decrees  were  rendered  by  the  Hon.  £. 
A.  Gbabam,  recorder  of  the  city  of  Mont- 
gomery, as  stated  in  said  paragraph ;  and 
that  said  property  was  advertised  for 
sale,  and  oKered  for  sale,  as  stated  In  said 

{)aragraph,  and  that  the  same  was  bid  off 
n  the  name  of  complainant  at  the  sale 
thereof,  and  that  a  certificate  of  purchase 
was  given  in  the  nameof  thecomplalnant, 
by  the  clerk  of  the  city  council,  for  eanh 
piece  of  property  so  advertised  and  sold. 
But  respondent  avers  that  complainant 
did  not  In  fact  purchase  said  property, 
was  not  present  at  said  sale,  but  that 
said  property  was  bid  off  by  Joseph  S. 
Winter,  the  husband  of  Mary  E.  Winter, 
and  the  father  of  complainant,  and  that 
said  Joseph  S.  Winter  paid  the  amount  so 
bid  for  each  piece  of  property,  and  at  his 
request  the  clerk  of  the  city  council  gave 
the  certificates  of  purchase  In  the  name  of 
complainant,  but  delivered  the  same  to 
Joseph  S.  Winter.  And  respondent  denies 
that  complainant  furnished  any  mon^, 
directly  or  indirectly,  or  Incurred  any  lia- 
bility to  any  person  for  themon^so  used, 
but  avers  tbatcomplalnant  only  permitted 


the  ase  of  her  name  by  her  father,  Joseph 
S.  Winter,  In  the  said  transaction . " 

The  certificates  of  purchase  given  by  the 
clerk  state  tfaafafaatd  sale  Mn.  SaUie 
O.  Thorington  bid  oft,  and  became  the 
purchaser  of,  said  proi>erty,  at  and  for 
thesnm  of  '  dollars,  being  the  amount 
of  said  decree,  and  the  Interest  thereon  to 
date;  which  said  amount  the  said  Sallle 
G.  Thorington  has  this  day  paid  to  me.  ** 

We  have  said  above  that  this  case  was 
heard  on  the  pleadings  and  exhibits,  with- 
out furt^ertestlmony.  It  Iseontended  be- 
fore us,  cmd  the  chancellor  so  ruled,  that 
the  burden  of  proof  was  on  the  complain- 
ant, Mrs.  Thorington,  to  prove  that  the 
purchase  at  tax-sale  In  her  name,  made  In 
November,  1886,  was  with  money  furnished 
by  her,  and  not  with  money  furnished  by 
Mary  E.,  the  tax-payer,  or  by  Joseph  S. 
Winter,  her  husband  and  trustee.  As  part 
and  parc^  of  this  contention,  It  is  claimed 
that  Mrs.  Thorington,  when  the  purchase 
was  made,  was  not  present;  that  the  bid- 
ding was  by  her  father,  Joseph  S.  Winter, 
and  the  money  paid  by  him,  and  that  her 
name  was  simply  permitted  to  be  used  as 
a  means  of  defrauding  the  city  council  of 
Its  rightful  dues;  that  she  (Mrs.  Thoring- 
ton) knew  of  the  pending  proceedings  to 
subject  the  lots  to  the  paymentof  anterior 
taxes;  and  that  all  this  was  done  to 
screen  the  property  from  such  payment, 
and  for  the  benefit  of  Mrs.  Mary  E.  Winter. 
If  these  facts  exist,  they  are  shown  only  by 
the  unsworn  answer  of  the  city  council, 
and  in  that  part  of  it  which  Is  not  respon- 
sive to  any  averment  of  the  bill.  Such 
averments  are  not  evidence,  even  11  sworn 
to.  Barton  t.  Barton,  n  Ala.  400.  Much 
lees  Is  such  avermrait  proved  under  our 
statute,  which  declares  that  when  awom 
answer  Is  dispensed  with  the  anaww 
ceases  to  be  evidence. 

But,  if  it  be  conceded  that  Mrs.  Thoring- 
ton Is  the  daughter  of  Joseph  S.  and  Mary 
E.  Winter;  that  the  father  made  the  bids, 
and  handed  in  the  money,— this  alone, 
while  It  mayrequlreleasstrlctnesBof  proof 
to  establish  the  fraud  than  If  strangers 
were  the  parties,  is  not  enough  to  stamp 
the  transaction  as  fraudulent,  or  to  shift 
the  burden  on  Mrs.  Thorington  to  show 
the  money  used  In  the  purchase  was  her 
money.  The  sale  was  a  public  one,  to  the 
hlgest  btddw,  made  In  obedience  to  a  Judi- 
cial decree  ordering  the  lots  to  be  sold  for 
unpaid  taxes ;  and  the  pubUo  was  invited 
to  bid.  It  is  not  unusual  for  femele  pur- 
chasers at  such  sales  to  be  represented  by 
an  agent.  Theclerk  making  the  sale,  In  his 
certiflcateof  tbefact,  recognized  Mrs.  Thor- 
ington as  the  purchaser,— as  having  paid 
the  purchase  money ;  and  he  so  certified. 
This  case  is  wholly  unlike  the  tranaao 
tlons,  frequently  brought  before  us,  where 
falling  debtors,  on  a  recited  valuable  con- 
Bideratlon,  convey  their  property  to  oth- 
ers,—often  to  near  relations.  When  such 
conveyances  are  assailed  by  creditors  as 
fraudulent,  the  burden  Is  on  the  transferee 
to  prove  the  consideration  on  which  heaJ- 
leges  he  became  the  purchaser;  and,  If  the 
transferee  be  a  near  relation,  fuller  and 
more  satisfactory  proof  Is  required  than 
when  strangers  are  the  contracting  par- 
ties. Hubbard  T.  Allen,  69  Ala.  288 ;  Ham- 
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nton  r.  Black  well,  60  Ala.  646;  HarreUv. 
Mitchell.  61  Ala.  270;  Gordon  t.  Tweedy. 
71  AJa.  202;  Buchanan  v.  Buchanan,  72 
Ala.  56;  Idracunib  t.  McClellan,  Id.  151; 
Zelnlcker  r.  Brlgham,  74  Ala.  598. 

It  Is  contended  before  ua  that  the  mani- 
fest facts  of  this  case  raise  the  press  mp- 
tion  or  kmpllcation  that  the  sals  aiad  con- 
veyance to  Mrs.  Thorlnffton  was  not  In- 
tended for  her  benefit,  but  (or  that  of  the 
tax-payer,  and  that  the  burden  was  thus 
cast  on  the  complainant  of  pronns  that 
the  pnrchase  was  by  her.  and  for  her  bene- 
fit. Howerer  unusual  It  may  appear  that 
the  owner  of  valuable  projwrty  will  con- 
sent to  lose  or  forfeit  It  absolutely  by  the 
non^aymmt  of  Its  city  tazeei  (or  a  single 
year,  and  by  maklnir  no  effort  to  redeem 
It  from  BQch  sale,  still,  as  matter  of  law, 
and  In  the  absence  of  all  proof  of  fraud  or 
collndon,  we  cannot  pronounce  such  sale 
to  be  a  nullity.  The  burden  was  on  the 
dty council  to  proveeltherthat  the  money 
was,  la  effect,  furnished  by  the  tax-payer» 
or  her  husband,  or  that  there  was  col- 
lusion or  secret  trust  for  her  benefit. 
The  ineasnre  of  proof  must  be  p^aduated 
by  the  kinship  of  the  parties,  If  shown  to 
exist.  We  say^by  making  no  effort  to  re- 
deem "  from  tax  sale ;  for,  If  the  land  were 
redeemed,  It  would  a^aln  become  liable 
for  the  taxes,  and  Mrs.  Thorlngton  would 
cease  to  havesnch  interest  aa  would  main- 
tain her  suit. 

Underthe  decree  of  the  recorder,  the  three 
lots  claimed  by  complalnajit  were  sold  by 
the  city  council  to  her  In  payment  of  city 
taxes  accruing  In  1SS4,  It  Is  not  claimed 
that  the  sale  was  made  with  any  reserra- 
tion  of  unpaid  taxes  for  preceding  years, 
or  that  any  notice  was  jciven  of  such  an- 
pkld  taxes.  A  sale  of  land  tor  taxes,  un- 
der oor  statutes  as  they  then  stood,  Is  a 
sale  of  the  fee,  and  not  of  the  tax-payer's 
interest  only.  It  is  thus  that  a  failure  to 
pay  taxes  by  a  termor  or  life-tenant,  or  by 
some  one  for  him,  may  result  in  the  loss  of 
the  entire  estate.  The  tax  assessed  is  a 
cl3arK(^  and  lien  on  the  laud  Itself,  as  well 
as  a  let^ai  liability  resting  on  the  tax-pay- 
er. Jones  T.  Handle,  68  Ala.  258;  Parker 
T.  Baxter.  2  Gray,  185;  Winter  v.  City 
Council.  79  Ala.  481.  The  statute  has  been 
since  changed.  Code,  1888.  S  592.  After 
thus  selling  to  Bfrs.  Thorington,  receiving 
the  purchase  money  and  giving  her  a  cer- 
tificate of  purchase,  [can  the  city  council 
again  sell  the  same  lot  away  from  her  for 
taxes  due  to  It  which  are  older  In  accrual 
and  assessment  than  the  taxes  forthe  pay- 
ment of  which  the  first  sale  was  made? 
*The  sale  cuts  oH  all  Hens  created  by  the 
act  of  the  owner  as  a  mortgage,  or  result- 
ing from  his  liability,  as  owner,  created  by 
law, such  as  taxes  fortormeryears. "  Bar- 
rough,  Tax'n,  347,  848.  "Asaleotland  for 
taxes  frees  it,  In  the  hands  of  the  purchas- 
er.trom  any  and  all  liens  thereon  for  delin- 
quent taxes  tor  prior  years."  2  Besty, 
Tax'n.  "When  the  statesells  land  un- 
der a  Judgment,  it  cannot  defeat  the  pur- 
chaser's title  by  a  resale  of  the  land  for 
taxes  which  were  due,  and  might  have  been 
included  In  the  Judgment. "  1  Black.  Tax- 
Titles,  S  516.  "IL  has  abandoned  sucb 
taxes."  Id.  Law  v.  Peopl^UB  111.  244,  4 
N.  E.  Bep.  84o;  Preston  r.  van  Gorder.  81 
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Iowa, 250;  Bowman  v.Thompson.SBIowa, 
505:  Shoemaker  v.  Lacey,  88  Iowa,  277; 
Same  v.  Same,  46  Iowa,  422;  Jarvfs  t. 
Feck,  19  Wis.  74;  Sayles  v.  Davis,  23  Wis. 

225. 

The  principle  stated  above  does  not  de- 
I>end  solely  on  the  right  to  include  the 
older  Mocosod  taxes  In  thejndgment  or  de- 
cree forthe  enforcement  of  the  later  assess- 
ment. It  is  based  on  a  broader  principle. 

It  would  be  inequitable  and  unconscion- 
able in  the  taxing  power  to  receive  the 
money  of  a  purchaser  of  property,  sold 
without  notice  of  other  claims,  and  apply 
it  to  the  payment  of  later  assessed  taxes, 
and  then  reselse  the  property,  and  sell  it 
away  from  the  purehaser.  In  payment  of 
the  older  assessment.  If  the  true  o  wnw  of 
proi>erty,  real  or  personal,  stands  silently 
by,  and  knowingly  permits  another  to  dis- 
pose of  such  property  as  his  own,  and  to 
receive  theconel  deration  money, such  own- 
er will  thereby  estop  himself  from  after- 
wardsclalming  the  property, although  his 
title  may  be  otherwise  perfect.  McPhereon 
V.  Walters,  16  Ala.  714;  Stone  v.  Britton, 
22  Ala.  548  ;  8  Brick.  Dig.  p.44S,§S  30,81.  87. 
For  a  stronger  reason.  If  possible,  the  city 
council  estopped  itself,  by  the  Implications 
of  the  sale  of  1885,  and  the  silence  with 
which  It  was  conducted,  from  afterwards 
asserting  It  had  an  older,  unsatisfied  Hen 
on  the  same  property  against  one  who 
bad  purchased  In  good  faith. 

We  confine  what  we  have  said  to  the 
case  made  by  the  record  before  as.  If  it 
had  been  shown  that  the  money  with 
which  the  lots  were  purchased  was  not,  in 
fact  or  legal  eflect,  the  money  of  Mrs. 
Thoiington,  being  used  for  her  benefit,  or 
that  there  was  collusion  or  secret  trust, 
as  Implied  in  the  caseset  no  In  theanswer, 
the  beneficial  ownership  still  remaining  in 
the  tax-payer,  then  the  doctrine  of  estop- 
pel would  not  apply.  The  law  regards 
thesubstance,  not  thesemblanoe,  of  things. 

Reversed  and  remanded. 

CXiOPTON,  J.,  not  sitting. 

(Jan.  89, 1800.) 

Stone,  C.  J.  In  resiJonBe  to  appellant's 
application  for  a  rehearing,  we  have  made 
some  modifications  in  the  body  of  the  opin- 
ion, but  decline  to  griuit  the  prayer  of  the 
api^ication. 

McMKnASL  V.  ECOUCAH  et  Al. 

(Supreme  Court  of  Florida.  Feb.  11,  1890.) 
iNnmonoN— AmuL— StTFEBssnuB— BoHS. 

1.  An  appeal  from  an  order  dissolving  an  In- 
innctlon  doesnotof  ItseU reinstate  the  Injunction; 
out  an  appeal,  and  an  order  by  the  circuit  Judge 
or  a  JiutJce  of  the  Bupreme  court,  under  the  stat- 
ute tikat  the  appeal  mall  opente  as  a  supersedeas 
to  Vtie  order  appealed  mm,  and  a  oompliauoa 
with  the  termfl  oi  the  supersedeas  order  as  to  giv- 
ing bond,  do  restore  the  lojunotlon. 

a.  If  a  person  is  entitJod  to  an  exemption  oat 
of  personal  property  which  has  been  levied  upon 
by  a  sheriff,  it  Is  his  right  to  have  the  exemption 
set  apart  in  kind;  and.  If  this  right  can  at  any 
time  DO  denied  him  to  the  extent  of  having  the 
entire  proper^  levied  on  sold,  and  of  remitting 
him  to  taking  the  money  value  of  the  exemption, 
U  it  shall  be  found  at  the  endof  UtigaUonthat  he 
is  entitled  to  the  exemption,  it  will  at  least  not 
be  done  where  It  is  not  shown  that^the  delojr  in- 
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cident  to  setting  aside  th«  property  claimed  as 
exempt  will  be  aStal  to  Qie  interests  of  the  pwtiea 

ooDcerned. 

8.  Where  the  sale  of  goods,  wares,  and  mer- 
chandise has  been  enjoined  until  tl,000  worth  of 
peiaoiial  property  shall  be  set  aside  for  complain' 
■at  u  the  enmption  of  personal  property  allowed 
the  head  of  a  foinilybythe  omstitation,  the  prop- 
erty claimed  as  ezenipt  to  be  scheduled  imme- 
diately in  tlw  manner  directed  by  law,  and  remain 
in  the  possession  of  the  sheriff,  and  sabsequeDtly 
the  iDjuDctitm  is  dissolved  on  motion  of  aefend- 
ants,  and,  the  complainant  havioff  appealed  from 
the  dissolving  order,  an  order  is  made  that  the 
appeal  shall  operate  as  a  supersedeas  on  the  flt- 
ing  and  approval  of  a  specined  bond,  the  appel- 
late court  win  not,  on  petition  of  the  appellees, 
acting  under  the  assumption  that  the  required 
bond  has  been  given,  vacate  txe  modify  the  mper- 
sedsos  soaato  permitasaleof  theenturepn^ertv, 
aa  the  ground  uiat  It  is  perishable,  and  that  the 
sheriff,  misunderstanding  the  scope  and  meaning 
of  the  supersedeas  order,  refuses  to  sell  the  prop- 
erty levied  on,  or  any  part  thereof;  nartloularly 
where  It  is  not  shown  that  the  ptt^wrty  Is  perish- 
able to  the  extent  that  would  render  the  delay 
fotal  to  the  interests  of  the  parties  concerned. 

4.  Where  a  sttpersedeag  order  made  in  a  chan- 
oery  appeal  to  the  supreme  court  requires  that  the 
bond  shall  be  conditioned  forthe  payment  of  dam- 
ages and  costs,  and  a  bond  conditioned  for  the  pay- 
ment of  costs  only  is  taken  and  approved  by  the 
clerk  of  the  circuit  court  as  a  compliance  with 
the  order,  the  bond  will  be  held  insulficie&t,  and 
the  approval  of  it  vacated,  by  the  supreme  court. 

5.  A  supersedeas  bond  which  does  not  iden- 
tic the  decree  appealed  from  will  not  be  oooept- 
ed  or  approved  by  the  suprraie  ooorL 

(SyUobus  tyy  the  Court.) 

Appeal  from  circuit  court,  Paaco  coan- 
ty ;  G.  A.  Hanson,  Judge. 

R.  W.  Williams,  for  appellant.  Sparkm&n 
&  Spurkmnn  aad  Tbom&s  Pulaer,  for  ap- 
pellees. 

Banet,  C.  J.  An  Injnnctjon  was  granted 
by  J.  O.  Wallace,  court  commlsslouer  of 
Pasco  county,  restraiulDgr  ihe  appellees. 
Including  the  sheriff,  from  selling  the  per- 
sonal property  of  appellant  until  fl.OOO 
worth  of  the  same  should  be  set  aside  to 
apiiellant,  as  the  head  of  a  family  resldlag 
in  this  state,  as  exempt  from  forced  sale 
under  the  constitution  and  laws. 

The  following  provisions  appear  In  the 
injunctlonal  order:  ** This  order  shall  not 
be  coDstrued  so  as  to  delay  thesale  of  oth- 
er goods,  wares,  and  merobandlae  adver- 
tised to  be  sold  on  the  6th  day  of  January, 
A.  D.  1S90;  but,  on  the  contrary,  that  the 
said  personal  property  claimed  to  be  ex- 
empt by  the  complidnant,  Jobn  T.  Mc- 
Michael,  shall  be  scheduled  by  him  Imme- 
diately upon  issue  of  this  order  to  the  sher- 
iff. Theappralsal  thereof  shall  be  had,  as 
the  law  directs,  without  delay ;  and  the 
sale  of  the  goods,  wares,  and  merchandise, 
with  the  exception  of  said  exemption,  pro- 
ceed as  advertised.  It  is  further  ordered 
that  the  personal  property  so  selected  and 
appraised  as  the  exemption  of  the  said 
McMlchaet  remedn  in  the  possession  of  the 
eherltr  nntll  the  further  order  of  the  cir- 
cuit court. " 

Subsequently  the  cause  came  on  to  be 
beard  before  the  circuit  Judge  on  motion 
ol  the  defendants,  appellee  here,  and  he 
made  a  decree  setting  aside  the  order  and 
dismissing  the  bill,  and  from  this  decree 
McMtchau  appealed,  and  applied  for  a  an- 
penedeas;  and  one  of  thejostlces  of  this 


court  made  an  order,  In  the  form  usual  In 
our  practice,  that  the  appeal  should  oper- 
ate as  a  sijpersedeaa  to  the  decree  of  the 
circuit  Judge  upon  the  appellant  giving 
bond  with  sureties,  and  of  xae  penalty  and 
condition,  uid  to  be  approred,  as  in  the 
order  specified. 

Appellees  baveflled  a  petition  beforetbla 
court  which  sets  forth,  in  substance,  tbat 
the  goods,  wares,  and  merchandise  men- 
tioned In  the  record,  and  out  of  which  the 
appellant  claims  fl.OOO  worth  as  exempt, 
have  already  been  held,  under  the  att^ich- 
roentsand  executions  mentioned  in  therec- 
ord,  for  a  period  of  almost  10  months,  rap- 
Idly  perishing  cutd  depreciating  in  valne, 
and  should,  in  Justice  to  all  parties,  be 
sold  at  as  early  a  day  as  possible,  but 
that  the  sheriff,  misunderstanding  the 
scope  and  meaning  of  the  supersedeas,  re- 
fuses to  sell  the  goods,  which  aggregate  In 
value  almost  ft.OOO,  or  any  part  thereof ; 
and  prays  that  the  eupersedeaa  be  either 
vacated,  or  so  modified  an  to  permit  the 
sheriff,  under  the  direction  of  this  court  or 
of  the  circuit  court,  tosell  allofsaldgoodSt 
wares,  and  merchandise,  and  to  dispose 
of  the  proceeds,  or  any  portion  thereof.  In 
such  way  as  will  folly  protect  the  parties 
thereto. 

There  is  nothlnglntbelnjnnctlonal  order 
or  aupenedeas  that  Interferes  with  a  sale 
ot  the  property  overand  above  that  which 
the  ftherUI  may  set  aside  as  claimed  to  be 
exempt.  As  soon  as  It  is  set  aside,  the  re- 
mainder of  the  projierty  should  be  sold,  as 
may  be  proper.eltherundertheexecutlons, 
or  under  orders  made  on  the  law  side  of 
the  circuit  court,  In  the  attachment  causes, 
for  the  sale  ot  the  property  as  perishable. 
The  injunction  and  aupersedeaa  operate  as 
a  limitation  upon  the  writs  of  execntloa 
and  the  orders  of  sale  to  this  extent,  bat 
not  further.  Although  an  appeal  from  a 
decree  dissolving  an  Injunction  does  not 
of  Itself,  under  our  practice,  operate  to 
reinstate  the  injunction,  yet,  where  an  or^ 
der  is  made  that  the  appeal  shall  operate 
as  a  aapersedeaa  to  sneh  decree,  and  the 
terms  of  the  superseding  order,  as  to  giv- 
ing bond,  have  been  complied  with,  we  are 
satisfied  the  Injunction  is  thereby  reinstat- 
ed. Authorities  of  great  respectability 
hold  that  the  allowance  ol  an  appeal  by 
the  court  wilt  reinstate  the  Injunction. 
Penrlce  v.  Wallis,  87  Mlus.  172;  Yocum  v. 
Moore,  4  Bibb,  221 ;  Turner  v.  Scott,  &  Rand . 
(Va.)  332;  Williams  v.  Pouna.48  Tex.  141. 

The  fl  ,000  worth  ot  goods  so  set  aside  for 
the  complainant,  as  retained  In  his  pos- 
session by  the  sheriff,  will  stand  subject  to 
the  proceedings  In  the  chancery  cause, 
which  has  been  transferred  totheexcluslve 
Jurisdiction  ot  this  court  through  the  In- 
strumentality of  the  appeal  and  supen^ 
deaa.    Holland  v.  State,  15  Fla.  549. 

The  purpose  ot  the  bond  required  by  the 
snpersedeaa  order  Is  to  Indemnify  the  ap- 
pellees for  any  damage  they  may  sustain 
by  reason  ol  the  appeal  andsupersftdea.s.  It 
Is  the  right  of  thecomplatnant,1I  helsenti- 
tled  to  theexemption.to  have f 1.000  worth 
ot  the  property  in  kind ;  and,  as  long  as  he 
can  give  a  sufficient  bond  to  Indemnify  ap- 
pellees against  loss,  we  should  not,  at  this 
stage  of  the  cause,  deny  him  this  right. 
The  statements  of  the  petition  are  not 
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cunslBtent  with  the  Idea  that  the  property 
to  perishable  to  the  extent  that  would  ren- 
der any  delay  fatal  to  the  Intereete  of  the 
parties  concerned,  and  the  BUfflclency  of 
the  bond  Is  not  qaestloned  In  any  respect. 

Whether  It  would  not.  In  riew  of  the  lit- 
igation, be  to  the  advantage  of  all  parties 
to  consent  In  writing  to  an  order  which 
would  permit  the  sale  of  th«  entire  proper- 
ty, and  a  deposit  of  f 1,000  to  abide  the  re- 
salt  of  the  litigation,  or  to  someother  per- 
missible order  that.  In  their  Jndgioent, 
would  snbserre  the  Interest  of  all  parties, 
la  a  matter  for  their  consideratlDn ;  but 
w>>  do  not  see  that  there  ts  any  reason  for 
vacating  the  supersedeas,  or,  assnmlng 
that  we  have  the  Jurisdiction  toguthe  ex- 
tent requested,  any  necMSlty  to  modify  It, 
and  hence  the  motion  should  be  denied. 
But  the  denial  will  be  without  prejudice  to 
the  rights  of  either  party  to  movefor  snch 
relief,  as,  nnder  the  nature  or  circum- 
stances of  the  case,  may  soem  neceswary  to 
the  rights,  or  to  the  protection  of  the  in- 
terests, of  the  parties,  and  may  be  within 
onrjnrisdlctloii. 

It  wIU  be  ordered  accordingly. 

(FebniU7  M.  X8W).) 
Ranbt.C.  J.  Appellees  have  filed  a  peti- 
tion stating,  among  other  things,  they 
have  discovered,  since  the  last  order  was 
made  In  this  cause,  that  the  bond  given  by 
the  appellant  under  the  supersedeas  order 
does  not  comply  with  Its  requirements,  in 
that  It  Is  not  conditioned  tor  the  payment 
of  "damages  and  costs,"  as  provided  in 
that  order,  but  for  the  payment  ol  costs 
only,  and  praying  that  the  supersedeas.  If 
regarded  by  us  as  being  of  any  force  or 
effect,  be  vacated  and  set  aside,  or  for 
such  other  relief  as  petitioners  maybe  enti- 
tled to.  We  find  that  the  bond  given  Is 
conditioned  onlytor  the  parent  of  costs, 
whereas  the  plain  meaning  and  effect  of  the 
aupersedeas  orderis  thatthe  bond  shall  be 
conditioned  for  the  payment  to  appellees 
of  all  damages  and  costs  which  may  be 
sustained  or  incurred  by  them  In  conse- 
quence of  such  appeal  and  supersedeas,  in 
case  the  order  appealed  from  shall  be  af- 
firmed. The  bond  is  palpably  inadequate, 
and  should  not  have  been  approved.  It 
Is  only  necessary  to  read  the  supersedeas 
order  to  know  that  Its  intentlonwaa  that 
the  decree  appealed  from  Hhould  remain  In 
full  force  and  operation  until  and  unless 
a  bond  in  compliance  with  It  should  be 
given. 

The  appellees  are  entitled  to  an  order 
from  as  declaring  the  bond  to  be  InsufS- 
cient,  and  vacating  theapproval  thereof. 

Appellant  has  tendered,  upon  the  argu- 
ment of  this  motion,  a  new  bond,  ap- 
proved by  the  Judge  of  the  sixth  circuit, 
and  asked  that  it  be  accepted  by  this 
cunrt  as  acompllancewltta  the  supersedeas 
order.  Without  passing  upon  the  right  of 
the  circuit  Judge  to  authorise  the  clerk  of 
the  clrcnit  court  of  Pasco  county  to  ap- 
prove the  former  bond,  or  his  right  to  act, 
pending  this  motion,  on  the  second  bond, 
after  the  other  one  had  been  approved  by 
the  clerk,  which  bond  wasalso  aubsequent- 
Ij approved  by  hlms^f,  weflndthatthenew 
bond  does  not  Identity  the  decree  of  Janu- 


ary 15, 1890,  appealed  from:  and  for  this 
reason  we  withhold  our  approval  of  It. 
Jackson  v.  Relf.  24  Fla.  19S,  4  South.  Bep. 
6S4. 

It  will  be  ordered  accordingly. 


G01.BUAH  T.  STATB, 
(Supremt  Couri  qf  Florida.  March  4, 1890.) 

MUBDBB— ClBOUVSTAMTIAt.  BvlDBNCB. 

1.  It  Is  oot  error  to  refuse  to  ^ve  InBtruotioos 
to  the  jory  which  had  already  been  substantiaUy 

^VQQ. 

3.  Where  the  evldenoe  is  ctronmstantlaL  but 
of  suoh  a  oharaotor  as  to  preolnde  every  hypothesis 
Inooraistent  with  the  jniut  of  the  aoeused,  the  var^ 
diet  wlU  not  be  set  aside  as  baing  against  the  evW 
deuoe. 

(flvllabus  by  the  C/ourt) 

Error  to  circuit  coart.  Polk  counQr;  O. 
A.  Hanson,  Judge. 

Eppes  Tucker  and  C.  V.  Wilson,  for  plain- 
tiff in  error.  WiUlam  S.  Lamar,  Atty. 
Gen.,  for  the  State. 

MrroHKL.1.,  J.  The  plalntlfr  in  error  was 
convicted  at  the  fall  term  of  the  circuit 
court,  Polk  county,  of  the  murder  of  Miles 
Burley  by  shooting,  and  recommended  to 
the  mercy  ol  the  court  by  the  Jury. 

Motion  for  new  trial  was  made  upon 
the  grounds  (1)  that  the  verdict  was  con- 
trary to  law;  (2)  thattheverfllct  was  con- 
trary totheevidence;  and  (8)  that  tbever^ 
diet  was  contrary  to  the  charge  of  the 
court.  The  motion  was  overruled,  and 
thedefendantsentenced  to  the  penitentiary 
for  life;  and  the  case  comes  before  this 
court  upon  writ  of  error  to  the  circuit  court 
ol  Polk  county,  and  the  following  errors 
are  assigned:  The  court  below  erred  In 
refusing  to  give  the  first,  second,  third, 
and  fourth  charges  requested  by  the  de- 
fendant; that  tbeconrterred  inoverrallng 
defnidant's  motion  to  set  aside  the  ver- 
dict, and  a  new  trial  grant.  The  court 
erred  In  rendering  Judgment  and  sentence 
against  the  defendant. 

Counsel  for  defendant  requested  thecourt 
to  charge:  (1)  "The  party  accused  Is  en- 
titled to  the  legal  presumption  In  favor  of 
Innocence,  and  the  guilt  ol  the  accused 
must  be  fblly  proved.  No  weight  of  pre< 
ponderant  evidence  is  sufficient  forthe  pur- 
pose unless  it  excludes  all  reasonable 
doubt.  - 

(2)  "The  statement  of  the  defendant  Is 
entitled  to  full  weight." 

(3)  "In  order  to  warrant  a  conviction 
of  crime  on  circumstantial  evidence,  each 
tact  necessary  to  the  conviction  sought  to 
be  established  must  be  proved  by  compe- 
tent evidence  beyond  a  reasonable  doubt. " 

(4)  "The  commission  of  an  offense  im- 
plies the  presence  of  the  defendant  at  the 
necesRary  time  and  place.  Therefore,  evi- 
dence In  negation  of  such  presence  Is  al- 
ways competent;  nor  does  the  failure  to 
prove  It,  when  attempted,  render  neces- 
sary full  proof  of  the  crime  on  the  other 
side.  A  periect  allbt  must  cover  the  whole 
time  when  the  presenceot  the  prtoonerwas 
required.  Yet  the  testimony  as  produced 
shall  go  to  the  Jury,  to  be  considered  tor 
what  It  is  worth. " 

These  several  InstractlonB  were  rdused 
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upon  thej^ronnd  that  they  were,  eeverally, 
Bubetantially  given  to  the  Jury  la  the  k^Q- 
era!  cbai^,  except  the  second  iustruetion, 
which  was  marked  "Refused,"  without 
giving  any  reason  for  such  refusal. 

Where  charges  requested  had  already 
been  sustantially  given  by  the  trial  Judge, 
It  was  not  error  tor  the  Judge  to  refuse  to 
repeat  the  charges.  Dixon  v.  State,  13  Fla. 
686;  Sherman  t.  State,  17  Fla.  888;  Carter 
v.State,22Fl8i.553.  WehavecaretuUycon- 
sldered  the  Judge's  charge  In  coDnectlon 
with  thu  charges  requested  by  the  delend- 
ant,  and  And  that  the  Judge  had,  when  the 
defendant  presented  his  Instructlone,  al- 
ready charged  the  Jury  upon  the  points 
sought  to  be  raised  by  defendant's  In- 
structions, and  that  the  Judge's  said 
charge,  In  this  respect,  was  substantially 
correct,  and  that  It  was  fair  to  the  ac- 
cused, and  that  there  was  no  error  In  the 
court  refusing  to  give  thelnetructlons  pre- 
sented by  the  accused. 

The  charge  In  regard  to  the  defendant's 
statement  is  as  follows:  "Under  the  law, 
the  defendant  is  entitled  to  make  a  state- 
ment under  oath  in  his  defense,  and  the 
Jury  can  give  It  Just  such  weight  as  they 
deem  proper  under  the  state  of  other  facts 
proven."  This  charge  i»  aabstantlally 
correct. 

The  charge  requested  by  the  defendant 
In  I'egard  to  bis  statement  to  the  Jury  waa 
so  vague  and  indefinite  that  It  was  calcu- 
lated to  mislead  and  confuse  them,  and 
tberelore  It  was  properly  refused.  The 
Judge  had,  at  the  time  the  defendant  re- 
quested this  charge,  already  charged,  sub- 
stantially, the  law  applicable  to  the  state- 
ment of  the  defendant ;  and  he  was  not  re- 
quired to  repeat  his  charge,  even  It  the 
charge  requested  by  the  deteudant  wascor- 
rect. 

The  only  remaining  question  to  be  con- 
sidered is,  does  Che  evidence  in  the  case  sue- 
talD  the  fludlog  of  the  Jury,  fiurley  was 
shot  and  killed  at  the  house  of  one  Mose 
Allen,  near  Homeland,  Polk  county,  about 
Ave  miles  from  KortMeade,on  the  night  of 
the  22d  of  September,  1888.  On  that  night 
a  festival  was  being  held  at  Allen's  bouse; 
and  the  evidence  tends  to  show  that  the 
killing  occurred  some  time  between  9  and 
11  o'clock,  and  that,  when  shot,  Burley 
was  on  the  veranda,  on  the  north  side  of 
the  house,  and  that  the  shot  which  caused 
his  death  was  flred  (rom  about  where  a 
smalt  orange  tree  stood  In  a  cane  patch  to 
the  east,  and  about  25  or  80  feet  from 
where  Burley  was  shot;  and  Mcl^eod,  a 
witness  tor  the  state,  says  that  Burley  was 
killed,  as  he  thinks,  by  a  rifle  ball.  Anoth- 
er witness  states  that  his  braius  were  shot 
out.  McL^eod  also  states  that,  Just  before 
the  shot  was  flred,  he  saw  some  persoa  In 
the  cane  patch,  near  where  the  shot  was 
flred,  slipping  along,  about  half  bent,  with 
a  gun  or  ccme  in  his  handn,  and  that  the 
person  he  saw  bad  uu  dark  clotbes  and 
white  hat;  that  he  took  It  to  be  a  straw 
hat;  that  there  were  Kome  80  or  40  people 
at  the  festival  at  Allen's  house  that  night. 
Witness  also  states  that  he  saw  Nelson 
TUlls  at  Allen's  that  night;  that,  shortly 
after  TUlls  came  up,  witness  asked  him 
who  cams  with  blm,  and  that  hs  said  no 


one ;  that  he  asked  where  Ooleman  was, 
and  TlUls  said  he  left  him  at  home,  sick ; 
that  Tlllls  arrived  at  Allan's  about  9 
o'clock,  and  that  witness  saw  tlw  man 
slipping  along  tn  the  cane  patch,  with  a 
fTun  or  cane.  uiorUy  after  TUlls  arrived  at 
Allen's;  that  he  saw  the  man  In  the  cane 
patch  twice, — the  second  time  was  some  10 
or  15  minutes  alter  seeing  blm  first.  That 
AUen  Uved  about  five  miles  from  Fort 
Meade;  that  witness  did  not  see  Colemaa 
on  the  night  of  the  killing ;  that  he  did  not 
mean  to  say  that  It  was  not  Coleman  that 
he  saw  in  the  cane  pat^ ;  that  he  did  not 
know  who  It  was  he  saw  there. 

FinkBurleystates:  Thatshe  knew  Cole- 
man. That  Burley  was  her  husband. 
That  they  had  been  married  but  a  week 
when  he  was  kUled.  That  she  last  saw 
Coleman  on  Saturday  nlght,~b^ore  she 
was  married,  on  Sunday,— and  that  she 
told  Coleman  at  the  time  that  she  was  go- 
ing to  be  married,  and  that  he  said:  "Yoa 
going  to  be  married  I  Who  are  you  going 
to  marry?"  That  she  said,  "MIIob  Bur- 
ley,  **  and  that  Coleman  then  said :  "  If  you 
marry  him,  I  will  take  my  rifle,  and  blow 
his  brains  out,"— and  that  witness  and 
Coleman  both  laughed.  That  Coleman 
had  not  beeu  making  love  to  witness,  and 
that  he  did  not  seem  to  be  mad  at  the  tibme, 
and  said  nothing  against  Burley. 

Nelson  Tlllis,  a  witness  for  the  state, 
says:  That  he  knew  Coleman,  and  that  he 
saw  him,  on  the  night  Burley  was  shot.  In 
Fort  Meade,  walking  along  rather  north 
and  west.  Mose  Allen  lives  rather  north 
from  Fort  Meade.  And  that  he  and  Cole- 
man lelt  Fort  Meade,  somewhere  about  8 
o'clock,  together,  going  to  the  festival  at 
Allen's,  and  that  Coleman  had  a  gun  with 
him,  which  he  carried  to  within  a  mUe  of 
Allen's,  but  he  did  not  see  the  gun  after 
that.  Tliathe  aud  Coleman  went  to  with- 
in some  60  or  100  yards  of  Allen's,  when 
Coleman  stopped,  cutd  witness  wait  on  to 
the  feetlval,  and  left  Coleman  standing  la 
the  road.  That  afterwards  he  saw  Colfr- 
man  sitting  on  a  log,notfarlrom  where  he 
had  left  him,  east  of  Allen's  house.  That, 
when  witness  went  back  to  Coleman,  he 
(witness)  was  eating,  something  that  he 
had  bought  at  the  festival,  and  that  he 
gave  Coleman  some  of  It,— gave  him  some 
chicken  which  had  bone  in  It.  That  Cole- 
man asked  him,  when  he  went  back  to  the 
house,  to  see  who  aU  were  there,  snd  asked 
if  Burley  was  there.  That  be  told  Cole- 
man that  he  had  not  seen  Burley,  but  had 
seen  his  wife,  and  that  Colraian  said  he 
guessed  Burley  would  be  there.  That  Cole- 
man gave  as  a  reason  for  not  going  up  to 
Allen's  house  that  be  had  on  his  dirty 
clothes,  and  that  TUlls  need  not  tell  any 
one  that  he  was  there.  That  there  was  a 
cane  patch  on  theeastiddeotAllen'shouse, 
and  that  Coleman  was  about  20  or  SOsteps 
from  It  wh^  witness  gave  blm  the  chicken. 
On  cross-examination,  this  witness  ac- 
knowledged that  he  had  been  under  arrest 
tor  killlngBurley,and  that  he  was  Induced 
to  make  the  statement  against  Coleman 
by  friends  who  told  him  that  It  waa  the 
best  for  him.  That  he  waa  In  irons  at  tiia 
time,  bat  that  be  only  stated  what  he 
knew  aJbout  the  case. 
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Another  witness  testified  to  aedng  Tillls 
and  Coleman  solnfi:  towards  Allen's  house 
on  the  night  of  the  killing,  not  far  from  the 
house. 

Louis  Honors,  a  witness  lor  the  state, 
says :  That  be  knew  Coleman  and  BorliK^. 
That  he  saw  Coleman  on  tiie  night  of  the 
killing,  about  0  o'clock,  a  half  or  tbree- 

aoarters  ot  an  honr  before  Burley  was 
30t.  That  Colemaii  was  at  the  time  sit- 
ting on  a  log  on  the  "sunrise"  side  at  Al- 
len's hoaae,  on  the  cane  patch,  and  that 
Nelson  Tlllis  was  going  there.  That  Cole- 
man wfu  somewhere  from  50  to  100  yards 
from  Allra's  house,  and  that  witness  was 
about  25  or  80  yards  from  Coleman  and  TH- 
Us  at  the  time.  That  be  heard  Coleman 
ask  Tillls  "if  he  had  come, "  and  that  TllUs 
said:  "Yes.  Miles  is  come."  That  Tlllis 
was  eating  something  at  the  time,  and 
gave  Coleman  some,  and  that  directly  he 
heard  Coleman  say  that  he  would  "get  the 
gentleman."  That  they  talked  on  for  some 
^nie,  and  Nelson  said  be  seemed  friendly, 
and  ereiythlng,  and  that  he  would  not 
bother  him  that  night,  but  that.  If  Cole- 
man would,  to  be  very  car^l,  and  not 
hurt  any  body'else.  That  this  occurred 
about  a  half  or  three-quarters  of  an  hour 
bdore  Burley  was  shot.  That  witness 
was  In  the  cane  patdi  at  the  time  he  heard 
this  conversation. 

Isaac  Ellerson,  for  the  state,  testified : 
That  he  knew  Coleman,  and  that  he  knew 
Burl^.  That  he  heard  o!  the  killing  of 
Borl^,— remranbers  the  night.  That  he 
saw  Coleman  on  that  night.  That  he  was 
living  In  the  house  with  Coleman.  That 
he  saw  Coleman  that  night.  He  guessed, 
as  near  as  liecouldniake  out,— not  having 
any  tlmo-piecc,— It  was  abont  half-past 
11  oris  o'clock,  orsomething  like  that.  It 
was  at  his  house.  That  be  owned  a  rifle 
at  that  time,  but  did  not  know  the  name 
otlt.  That  the  gun  was  at  Coleman's 
that  day.  That  he  left  It  there  in  the 
morning.  That  the  gun  wan  somewhat 
rosty,  and  needed  cleaning  up.  That  be 
oiled  It,  nnd  left  It  there,  saying  that  he 
would  clean  It  when  he  returned  from  his 
woric.  That)  when  he  returned  from  his 
work,  lie  went  to  look  for  the  gun,  and  It 
was  gone.  Supposed  it  was  about  S 
o'clock,  and  that  no  one  was  with  liim 
when  the  first  search  was  made.  That  he 
looked  Inbothronmsforit.  That  hemade 
a  thorough  search,  and  that  the  gun  wcw 
not  there.  That  he  saw  the  gun  that 
nlgbt  soon  after  Coleman  came  back,—- 
about  three  minutes,  he  reckoned.  That, 
when  Coleman  came,  witness  called  him, 
and  asked  if  It  was  Coleman,  and  he  said. 
"Yes,  "and  that  he  then  asked  Coleman 
where  his  gun  was,  and  that  he  said :  "  I 
will  tell  you,  directly.  **  He  came  in  and 
nskedforalamp.and  says:  "It  is  half-past 
ten."  "I  says:  'I  didn't  ask  the  time.'  I 
says:  *  Where's  my  gan?*  He  says:  *Itle 
here.'  I  says:  'No,  it  ain't;  because  I 
have  looked  In  both  rooms,  and  can't  find 
it.'  *I  cleaned  itup  foryon.'  heaava,  'and 
It's  here.'"  That,  when  Coleman  told  him 
the  gun  was  there,  he  went  in  the  room, 
and  it  was  there,  and  that  he  had  hanted 
the  gun  In  that  room.  That  he  examined 
the  gun.  and  It  was  loaded  when  he  left  It 
in  the  morning.  It  had  four  cartridges  in 
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it.  That  hedld  not  examine  the  gon  attei^ 
Coleman  returned  until  after  he  neard  oi' 
the  shooting.  That  be  heard  of  the  shoot- 
ing early  in  the  morning,  and  that  Nelson^ 
TUlis  told  him  of  it.  That,  as  near  as  be 
eould  tdl,  he  examined  "tiie  gon  aboat  7 
o'tLoek.  That  be  found  that  the  gun  had 
been  shot  once.  One  of  the  cartridges 
was  gone.  There  were  three  cartridges  lir 
the  gun  that  morning,  and  four  the  mom-- 
lug  before.  That  he  thoroughlyexamlneA: 
the  barrel  and  mnzsle  of  the  gun,  and  that; 
it  looked  like  it  hod  been  recently  shot.. 
That  when  a  gnn  has  not  been  shot  for 
some  time  It  looks  wliite,-^lnd  ot  ashy  In 
the  barrel.  This  gun  looked  dark  In  the 
muEsle,— Just  as  if  it  bad  been  shot  recent- 
ly. That  he  saw  Coleman  when  he  came 
In  that  night.  He  had  on  a  dark  shirt,— 
striped,  some  stripes  in  It,— and  jeans 
panta,  and  straw  hat.  That,  when  Cole- 
man came  in  the  room  where  witnesH  and 
Juniors  were.  Juniors  said  to  him :  **  Col»> 
man,  what  in  the  world  Is  the  matter 
with  you?"  That  Coleman  said  he  was 
sick.  Juniors  said,  "You  look  mighty 
bad,"  and  Coleman  said:  "Yes,  that  be 
was  feeling  mighty  bad,"— and  witness 
asked  him  wherehehad  been,  and  Coleman 
said  he  bad  been  atck.  and  that  he  came  by 
Mr.  Scott'a  and  laid  down  on  tbe  ptaxza, 
and  fell  to  sleep.  That  Coleman  looked  as 
though  he  had  been  sick  for  a  long  time, 
and  as  if  he  had  ron  for  a  distance.  He 
was  all  sweaty,  and  looked  very  warm. 
He  looked  bad,  and  was  sweating.  That 
Coleman  pulled  off  hlsclothes,  and  that  he 
saw  them  after  they  were  pulled  ofl,  and 
they  were  wet  and  sandy  about  thele^. 
Thnt  he  heard  of  the  shooting  ot  Bnrley  in 
the  morning.  Nelson  Tlllis  told  bim  of  it. 
That  Colonan  asked  Tillls  what  kind  of  a 
time  they  had  at  the  festival,  and  that  he 
said :  "A  nice  time,  only  that  a  man  got 
shot."  That  beaakedTilUs who waaahot, 
and  he  said,  "Burley,"  and  that  be  said 
that  he  (Tlllia)  talked  as  if  It  was  some- 
body that  no  one  knew.  That  .luniora 
asked  If  his  wife  seemed  to  talce  on  much, 
and  that  Tillls  sold :  "  Right  smart ;  that 
It  seemed  that  noone  paid  much  attention 
to  her,  "—and  that  Coleman  said  that  no 
one  ought  to  care  for  her  after  Hhe  said  she 
was  notgoing  to  marry  Barley,  and  then 
to  go  and  marry  him.  On  cruss-examino- 
tion,  the  witness  atated:  That  he  did  not 
see  tbe  gun,  on  the  day  he  oiled  It  after 
oiling  it.  That  he  did  not  know  who  had 
had  his  gun  that  day,  as  he  was  not  there. 
That  he  remembered  that  he  used  the  gun 
six  or  seven  days  before  tbetimebe  had  tes- 
tified about.  That  he  had  shot  the  gnn 
once  about  a  week  before.  That  be  did 
notoftennsetbegun.  That  becarried  four 
cartndges  in  the  gun,  shot  a  rabbit,  and 
that leltonly three.  Tbatheatebls supper 
about  10  o'clock  ihat  night  and  then  read. 
That  be  and  Coleman  had  trouble  about 
some  shoes,  but  not  to  amount  to  any- 
thing. That  be  "put  on  a  pair  of  Cole- 
man's old  shoes,  and  wore  th<'m  and  in 
about  two  or  three  weeks  Cnleiuan  said 
the  shoes  were  hie,  and  he  charged  me  sev- 
enty-five cents  for  them.  That  be  and 
Coleman  had  bad  some  words  shoot  some 
clothes  that  witness*  friend  Kean  bsd  \eit 
in  his  charge.    That  Colmaan  cla_imed 
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that  Kean  gare  them  to  him,  and  that 
'Witness  told  bim  that  he  nor  nobody  else 
would  get  them  without  the  authority  of 
the  law.  That  be  had  no  malice  towards 
Coleman.  That  Coleman  said  nothing  to 
him  aboat  leavine  town  that  he  knew  of. 
On  redlrect^amlnatdon.the  witness  stat- 
ed: That  after  he  shot  the  rabbit  he  put 
another  cartrldireln  the  gun.  That  he  left 
four  In  It.  That  about  the  let  of  June  be 
attended  prayer-meeting  at  Fort  Meade, 
at  Uall's,  (a  colored  gentleman  In  town,) 
and  that  after  the  meeting  was  over  he  re* 
tamed  to  his  house,  and  went  to  bed. 
That  he  left  some  rags  bumine.— the  mos- 
quitoes were  bad,— and  that  be  dropped 
off  to  sleep,  and  some  one  came  and 
bailed.  That  he  bad  only  been  to  sleep  a 
few  minutes.  That  some  one  said:  "Who 
lives  here?"  That  hereplled, "Isaac  Eller- 
son,"  and  then  the  party  said,  "come  out 
here ; "  that  he  wanted  to  trade  with  him. 
That  he  said  be  would  not  aro  out  unless 
he  knew  wbo  it  was,  and  that  then  the 

Earty  shot  at  him.  That  the  party  saw 
im  across  the  room  by  the  window,  and 
ranged  his  bullet  just  ahead  of  him.  That 
he  did  not  know  where  Coleman  was  at 
that  time. 

The  evidence  of  Ellerson  is  corroborated 
by  that  of  Jake  Juniors,  a  witness  for  the 
state,  in  almost  every  particular. 

The  defendant  attempted  to  prove  an 
aliM,  but  in  this  he  failed  completely.  His 
whereabouts  during  the  time  in  wblch  he 
could  have  committed  the  crime  with 
which  he  was  charged  was  wholly  unac- 
counted lor,  except  by  his  own  statement. 
In  his  statement  to  the  Jury,  he  denied  be- 
ing at  Allen's  on  the  night  Barley  was 
killed,  but  said  he  was  at  Fort  Meade, 
sick ;  but  the  evidence  Is,  we  think,  con- 
clusive that  he  was  at  Allen's  place  on  the 
night  of  the  homicide,  and  bis  denial,  un- 
der the  ctrcnmstances,  certainly  Is  against 
him. 

There  are  other  circumstances— minor 
circumstances— shown  by  the  evidence, 
but  the  forgoing  is  the  substance  of  the 
evidence ;  and  It  Is.  In  our  opinion,  suffl- 
clent  to  sustain  the  finding  of  the  Jury. 
The  evidence  Is  not  conclusive  as  to  the  de- 
fendant's guilt ;  but  the  circumstances  are 
so  strong— they  point  so  directly  to  the  de- 
fendant as  the  perpetrator  of  the  coward- 
ly assassination— as  to  preclude  every 
reasonable  hypothesis  Inconsistent  with 
his  guilt;  and  hence  we  can  see  no  reason 
for  setting  aside  the  verdict  as  being 
against  the  evidence. 

It  may  be  difficult  to  find  from  the  evi- 
dence a  sufficient  motive  for  the  perpetra- 
tion of  so  base  a  crime,  but  we  think  that 
the  motive  may  be  found  to  be  that  of 
Jealousy  and  revenge  because  Bnrley  mar- 
ried the  woman  he  did  marry.  This  was 
motive  sufficient,  in  so  depraved  a  charac- 
ter as  the  defendant  Is  shown  to  be;  and 
we  have  no  doubt  but  that  this  was  the 
conclusion  arrived  at  by  the  Jury  In  their 
Inquiry  as  to  what  motive  prompted  the 
defendant  to  commit  the  crime. 

We  have  most  carefully  considered  the 
whole  case,  and,  after  doing  so,  can  find 
no  BufBclent  reason  forreversal;  and  there- 
fore the  Judgment  of  the  court  below  Is  af- 
firmed. 


Statb  ax  nl.  Pbelbb  ttmLv,  Boss  et  al. 
{Supreme  Oourt  of  Florida.   Xarob  81.  UML) 
OomiTT  Boards  or  Hbalte— Maitdahub— Anbitsb. 

1.  It  is  the  doty  of  oounty  oonunusionan,  un- 
der the  act  of  Jane  7, 1889,  whiob  **  provideB  for  tfaa 
appolDtmentof  oouatv  boards  of  hosltli  in  and  for 
the  several  ooanties, "  etc,  to  oanse  a  tax  to  be  sa- 
aesaed  and  levied,  not  to  exoeed  In  any  year  one 
mill  on  the  dollar,  to  defray  the  ezpenaea  (tf  the 
board  of  health  of  the  county,  when  proper  requeat 
la  made  for  that  purpose  by  said  board. 

2,  A  written  requeat  made  by  the  prestdant  ot 
the  board,  InitBDSDMsnd  signed  by  him  aapre^ 
dent,  is  a  anfflolent  oompUanoe  wlUi  the  atstute; 
and  a  return  of  the  county  oommlssioners  to  an  al- 
ternative writ  of  mandamu8,  aeeldne  to  compel 
the  assessment  and  levy  of  the  tax.  wnlch  admits 
the  receipt  of  such  a  communication,  but  denies 
that  it  is  the  action  of  the  board,  and  does  not  deny 
that  the  writer  is  president,  or  that  his  oommuni- 
catioa  was  authorized  by  the  board,  when  the  writ 
alleged  that  the  request  was  made  by  the  board,  is 
evasive  and  insufficient. 

{SyUalnu  by  the  Court.) 

William  B.  Lamar,  Atty.  Oea.,and  John 
C.  Cooper,  for  relators.  M.  L,  Morsbon, 
for  respondoits. 

Haxwsll,  J.  This  is  an  original  msa- 
damua  proceeding  lu  this  eonrt.  Tbe  re- 
lators constitute  the  board  of  health  of 
Osceola  county,  and  the  respondents  are 
the  county  commissioners  of  said  county. 
In  the  alternative  writ  the  complaint  is, 
in  substance,  that  the  relators,  having 
duly  and  fully  considered  what  measures 
were  necessary  to  protect  the  health  of  the 
county  during  the  year  1880,  and  the 
spring  and  summer  months  of  1890,  and 
to  carry  out  their  duties  under  chapter 
8859  of  the  Laws  of  the  state,  and  the  reg- 
ulations of  the  state  board  of  health,  and 
determined  what  amount  of  taxes  should 
be  assessed  and  levied  under  said  law, 
fixed  the  one  mill  tax  as  that  which 
should  be  assessed  and  levied  for  health 
purposes  In  said  county,  under  section  10 
of  said  law.  That  said  eountgr  board  of 
health  on  the  3d  day  of  September,  18R0, 
requested  the  county  commissioners  in 
writing,  at  a  regular  meeting  of  said  last 
board,  to  cause  the  one  mill  tax  to  be  as- 
sessed and  levied  for  the  year  18R9,  as  pro- 
vided In  the  act;  but  that  said  commis- 
sioners, contrary  to  their  manifest  duty, 
refused  to  levy  and  assess  said  tax,  and 
never  have  assessed  or  levied  the  same, 
or  caused  the  same  to  be  assessed  and  lev- 
led.  The  writ  commands  the  assessment 
and  levy,  or  that  cause  be  shown  for  the 
refusal. 

The  respondents  answer  that  It  Is  not 
true  that  the  county  board  of  health  made 
a  request  to  them  in  writing  on  Septem- 
ber 2.  1889,  or  at  any  other  time,  to  levy 
the  one  mill  tax  for  health  purposes. 
Th^  admit  that  on  the  day  mentioned  a 
communication  was  received  by  them  re- 
questing the  levy,  "signed  by  James  P. 
Peeler,  M.  D.,  chairman  ul  county  board 
of  healtb  of  Osceolacounty ;  buttbeydeny 
that  said  communication  was  the  action 
of  the  board  of  health,  or  that  It  purported 
to  be  by  the  direction  or  authority  o{  said 
board ;  and  thaj  submit  that,  in  the  ab- 
sence of  a  reqaest  from  the  county  board 
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of  healtb,  the  count;  commleslonera  had 
no  power  to  make  tbe  levy. " 

The  answer  presents  other  objectloiui  to 
the  proceeding,  but  these  have  been 
abandoned  on  the  hearing. 

Accompanylnfc  the  aDswer  Is  a  copy  ot 
the  commnnlcatlon  of  Dr.  Peeler,  signed 
as  stated,  and  addressed'to  tbecbalrman 
and  board  of  nonnty  commissioners  ot 
Osceola  connty,"  which  rans  thas:  "The 
Osceola  county  board  of  health  would  re- 
spectfully request  that  an  assessment  of 
one  mill  on  the  dollar  be  assessed  on  the 
property  In  Osceola  county  to  defray  the 
expenses  of  the  county  board  of  health. 
See  section  10  of  an  act  ot  tbe  lej^lslature 
approved  June  7*  1889."  This  section  Is 
part  of  an  "Act  to  provide  tor  the  appoint- 
ment of  county  boardsot  health  in  and  for 
the  several  counties  of  the  state  of  Flori- 
da, and  define  their  powers, "  and  reads  as 
follows:  "The  county  commissioners  of 
each  county  In  the  state  In  which  a  board 
may  be  constltutod  may  assesB  and  levy, 
or  «aase  to  be  levied  aad  assessed,  a  tax 
not  to  exceed  in  any  year  one  (1)  mill  on 
the  dollar,  at  the  request  of  tbe  board  ot 
health  of  the  county,  to  enable  such  board 
to  d^ray  the  expenses  of  Its  operation." 
Another  section  of  tbe  act  (4)  provides 
that  "every  such  board  shall  annually 
elect  from  Its  members  a  president  and 
seCTvtaiTt  who  shall  constitute  the  execo- 
Hvecommttteeutsaid  board,''and  section 
8  constitutes  the  board  a  corporation. 

It  will  be  seen  that  respondents  do  not 
call  In  queetion  the  duly  of  the  county 
commissioners  to  have  the  tax  assessed 
and  levied,  when  proper  request  Is  made 
by  the  board  of  health ;  and  in  argumrait 
for  respondents  it  Is  admitted  that  thelaw 
Is  eoropalsory  on  the  eommlsslonen  upon, 
ench  request.  We  think  this  view  Is  cor- 
rect, hut  this  admission  of  eounsel  lenders 
It  unnecessary  to  set  forth  the  grannds  of 
oar  conclusion. 

A  motion  in  the  nature  of  a  demurrer  Is 
made  by  the  relators  to  strike  out  tbe  re- 
turn, because  it  Is  "evasive,  atwnmenta* 
tlve,  uncertain,  and  Insuflleient.'^and  for 
a  peremptory  writ.  Tbe  return,  not  con- 
taining any  denial.  In  effect  admits  the  al- 
legations of  the  writ  as  to  the  action  of  the 
board  of  health  in  determining  what 
amount  of  tax  should  be  assessed  and  lev- 
led  for  the  use  of  the  board,  and  that  it 
should  be  one  mill  on  the  dollar.  It  si^s 
it  Is  not  true  that  the  board  requested  re- 
spondents to  have  tite  tax  assessed  and 
levied,  ns  the  writ  alleges,  but  admits  the 
receipt  of  the  communication  of  the  pmsl- 
dent  of  the  board  set  out  above,  and  de- 
nies that  this  was  the  action  of  the  board, 
or  that  It  purported  to  be  by  the  direction 
or  authority  of  the  board.  That  the 
county  commlsslonevB  could  not  act  to 
bave  the  tax  gwowicd  and  levied  nnl^  re- 
quested by  the  board  of  health  Is  evident 
from  the  terms  ot  the  act.  How  that  re- 
quest should  be  made  Is  not  designated, 
and  It  would  seem  that  no  very  formal  or 
technical  mode  is  required.  The  return 
Implies  that  It  should  be  made  by  the 
board  In  the  names  of  itA  members,  or  In 
the  name  ot  the  board  by  Its  prescribed 
corporate  title.  We  cannot  understand 
the  objection  to  the  request,  signed  by  the 
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president  of  the  board,  In  any  othw  sense. 
It  Is  not  denied  that  he  Is  president,  and 
that  as  such  he  has  authority  to  make 
cotnmunlcatlonh  of  the  action  of  the 
board;  nor  denied  that,  In  making  the 
communication  he  did,  he  was  acting  by 
express  authority  of  the  board.  This  Is  a 
clear  evasion  ot  the  allegation  of  the  writ 
that  tbe  requedt  for  the  assessment  and 
levy  was  made  by  the  board.  It  Is  not 
unanalogons  on  this  point  to  the  case 
of  State  V.  Mayor,  etc.,  22  Fla.  21.  In 
which  the  strictness  of  the  rule  as  to  the 
return  to  a  writ  of  mandamus  is  held  to 
require  definite  and  certain  statements 
BUfficlent  to  meet  the  allegations  ot  the 
writ. 

But  theo^  Is  denial  that  the  communi- 
cation was  the  action  of  the  board,  or 
that  it  purported  to  beby  the  direction  or 
authority  of  the  board,  when  In  fact  It 
does  purport  In  Its  very  language  to  be 
the  "  Osceola  county  board  of  health  "  r^ 
questing  the  assessment  and  levy  of  the 
tax,  and  It  Is  signed  by  the  pre^dent  of 
the  board  as  such,  thereby  purporting  au- 
thority of  the  board.  His  authority  In 
that  capacity  naturally  makes  him  the  or- 
gan of  the  board.  Hels  its  agent  for  that 
purpose,  and  his  action  therein  Is  Its  ac- 
tion. Of  course,  he  could  not,  of  his  own 
motion,  make  the  request;  but  when  the 
board  has  takoi  action,  as  Is  allied  and 
not  denied,  upon  which  the  request  Is  to 
be  founded,  It  Is  to  be  presumed  that  in 
making  the  request  In  the  name  of  the 
board  he  Is  performing  a  function  pertain- 
ing to  his  office  which  Is  duly  autborixed, 
and  which  Is  abown  by  this  proceeding  to 
be  the  recognised  method  of  the  board 
for  such  communication.  In  this  respect, 
and  on  the  whole,  the  return  isinsuffldent. 

Holding  that  the  return  Is  evasive  and 
Insufflclent,  and  counsel  for  respondents 
having  announced  that  the  return  presents 
their  full  defense,  it  results  that  the  relat- 
ors are  entitied  to  a  peremptory  wrlt,and 
accordingly  It  will  be  ordered. 


Babuubl.  v.  Statb. 

(Atprvme  Court  of  Flortdo.  Karoh  17, 1890.) 

iKToxtOATnia  Ltqitobs— IiXKOAL  Salbs— Iiroiov- 
HXKT^JcnairaHT. 

1.  iDaprosecntionforo&rrytnffoBthelrasiQaM 
of  dealer  in  splrltaouB  Uqnors  witboat  a  Uoods^ 
under  the  act  of  March  5, 188ft,  it  was  not  neoessa- 
ry  for  tbe  iadicbment  to  allege  that  tbe  deteodant 
was  not  a  drusKis^  fit  tbe  time  of  tbe  sales  of  liquor, 
nor  tbat  the  liqnor  was  cot  used  by  a  druggist  la 
compoaDdlng  medicines,  aad  the  preparation  of 
presoriptioDS  made  by  a  refralar  praotioing  phy- 
Bldaa.  It  It  was  a  fact  that  the  lienor  was  Bold  aa 
a  oomponeDt  part  of  medioines  upon  saohpresorlp- 
tlon,  It  was  a  matter  of  defense  that  the  defendant 
oould  have  availed  hltuself  of. 

9.  As  a  general  rule,  if  there  Is  an  exception  in 
the  enacting  clauseof  a  statute,  the  party  pleading 
must  show  that  his  adversary  is  not  within  the  ez- 
oeptlon ;  but,  if  there  be  an  exception  in  a  subae- 
qoent  cianae,  or  a  aabaequent  atatnta,  that  la  mat- 
ter of  defense,  and  Is  to  be  shown  oj  the  other 

A  charge  thafthefaot  that  the  defendant'* 
place  of  business  was  a  drug-store  does  not  raise 
any  presumption  in  his  favor ;  and.  If  the  state  has 
proven  to  your  satisfaction  that  any  single  sale  of 
spirituous  liquors  was  made  by  the  defendant,  and 
the  defendant  has  not  then  shown  that  saoh  sale 
was  justified  under  Uie  privileges  <tf  a  dr^gis^ 
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which  he  dalms,  then  ytm  dwold  oonrlot,  ^— held 
to  be  correct. 

4.  ThepenaltT  presorihed  for  tbevlolsUon  of 
the  act  UDder  which  tbe  defendant  was  oonTloted 
was  not  lesB  than  donble  tbe  amount  of  the  Uoeoje 
required  to  authorize  the  aalllng  of  Uonor,  leoO; 
ana  a  flne  of  1000  fbr  the  violation  of  uid  aot  waa 
DOtezoeMive. 
{SyUaJitu  by  the  Court.) 

Error  to  circuit  court,  Polk  county ;  0. 
A.  Hanbon.  Judge. 

WOaoD  &  WIlBon  and  J.L.Albrttton,  for 
platntlfl  In  error.  WillUun  B,  Lamar,  Al- 
ly. G«ii.,  for  the  State. 

MiTCHSLiit  3-  The  plaintiff  in  error  was 
tried  and  con  vlcted  at  tbe  fall  term  ol  the 
drcnit  court,  1889,  for  carrying  on  the  bua- 
Inees  of  dealer  in  Bplrituous,  rlnons,  and 
malt  liquors  without  a  license.  Motion 
wait  made  lor  new  trial,  which  was  orer- 
mled ;  and  the  case  was  brought  here  up- 
on writ  ol  error  from  the  order  of  the  dr- 
cnit court  orerrullng  said  motion. 

The  first  error  assigned  Is  that  tbe  court 
envd  In  refusing  to  quash  tbe  Indictment. 
The  indictment  contains  four  counts,  the 
first  of  which  charges  the  defendant  with 
carrying  on  the  business  of  dealer  in  spir- 
ituous Uquors  without  a  license;  the  sec- 
ond charges  him  with  carrying  on  the  bus- 
iness of  dealer  in  splrttnous  liquors,  to- 
wlt,  whisky,  mm,  and  alcohol,  without  a 
license ;  the  third  charges  him  with  carry- 
ing on  the  business  of  dealing  in  malt  liq- 
uors without  a  license;  and  tbe  fourth 
chaises  him  with  carrying  on  the  business 
ol  dealer  iu  malt  liquors,  tO'Wit,  lager- 
beer,  without  a  Itcense.  The  d^endant 
moved  toquashthe  Indictment  (l)becaase 
the  Indictment  doesnot  chai^  any  offense 
against  the  defendant;  (2)  because  the  In- 
dictment is  founded  upon  the  general  law  of 
the  state,  which  law  received  the  signature 
of  the  governor  on  tbe  6tb  day  of  March, 
1888,  and  that  the  Indictment  does  not  al- 
lege facts  and  ctronmstances  safflclent  to 
bring  the  dtfendant  within  the  terms  of 
the  statute;  (8)  becAuse  the  indictment 
doee  not  all^e  that  the  defendant  was  not 
a  druggist;  (4)  because  the  indictment 
does  not  allege  that  the  whisky,  wines, 
and  beer  alleged  to  have  been  sold  were 
not  sold  In  the  compuundlng  of  medicines, 
and  in  the  preparaclon  of  prescriptions 
made  by  regular  practicing  physicians; 
(6)  because  the  Indictment  does  not  all^e 
that  the  whisky,  wines,  and  beer  allied 
to  have  been  sold  were  not  such  mixtures 
as  are  made  officinal  in  the  CnlCed  States 
Dispensatory;  (6)  because  the  Indictment 
does  not  allege  that  tlie  defendant  was 
not  a  druggist,  and  that  said  liquors, 
wines,  and  beer  were  not  sold  In  the  man- 
ner In  which  drugj^sts  were  auttaorized  to 
sell  the  same,  to- wit.  In  compounding  med- 
icines under  a  prescription  of  a  regular 
practicing  physician;  (7)  because  of  other 
good  and  sufficient  reasons  appearing  up- 
on the  face  of  the  indictment. 

The  defendant  waslndtcted  under  tbe  gen- 
eral revenue  law  of  March  5, 1883,  (chapter 
S418.  Laws  Fla..)  entitled  "An  act  for  the 
assessment  and  collection  of  revenue:** 
The  eleTeoth  section  of  this  act  provides 
that"dealers  insplrltuous,  vinous, or  malt 
liquors  shall  pay  a  license  tax  of  three  hun- 


dred dollars  ($300)  In  each  county  for  each 
place  of  business,  and  dealers  paying  tbe 
same,  and  receiving  a  license  therefor, 
shall  be  authorised  to  sdl  splritaoos, 
vinous,  and  malt  liquors,  or  any  of  sncb 
liquors,  but  nedther  spirituous,  rlnous, 
nor  malt  liquors  shall  be  permitted  to  be 
sold  unless  said  license  tax  is  first  paid, 
and  a  license  therefor  first  taken  out;"* 
and  that  "any  person  who  shall  sell  spir- 
ituous, vinous,  or  malt  liquors,  or  any 
preparation  composed  In  wholeor  In  part 
of  such  liquors,  shall  be  deemed  a  dealer 
In  spirituous,  vinous,  or  malt  liquors, 
within  the  meaning  of  this  act:  provided, 
however,  that  a  druggist  shall  be  allowed 
to  use  spirituous,  vinous,  or  malt  liquors 
in  compounding  medicines,  and  the  prep- 
aration of  prescriptions  made  by  regular 
practicing  physicians:  provided,  further, 
that  drugigists  may  sell  such  mixtures  as 
are  made  offlclnal  In  theCTnited  States  Dis- 
pensatory without  b^ng  required  to  take 
out  a  license  to  sell  spirituous,  vinous,  or 
malt  liquors. "  And  the  twelfth  section  of 
the  same  act  fixes  the  penalty  for  selling 
spirituous,  vinous,  and  malt  llquorsat  not 
lees  than  double  the  amount  required  tor 
such  license. 

The  contention  ol  plalntltf  In  error  is 
that  tiie  Indlctmeab  was  defeetlve  In  not 
allegliv  that  the  plalntltl  In  error  was 
not,  at  the  time  of  the  alleged  selling  of 
spirituous,  vinous,  or  malt  liquors,  a  drug- 
glet;  and  he  cites  the  following  authori- 
ties In  support  of  this  proposition : 
Humphreys  v.  State,  17  Fla.  881;  1  Blsh. 
Crim.  Proc.  S619;  Beasley  v.  State,  18  Ala. 
eSS;  Sarah  State,  28  Miss.  267 ;  People  v. 
Telford,  38  N.  W.  Rep.  218;  Thompson  r. 
State.  87  Arfc.  408;  State  Abbey.  S»  Vt. 
00,  W;  State  V.  Keen,  84  Me.  600;  State  v. 
Wade,  84  N.  H.  485;  Thompson  r.  State, 
64  Miss.  740:  State  v.  O'Donnell,  10  R.  I. 
473;  U.S. V.Cook,  17  WaU.  168;  Best,  Ev.l. 

An  examination  of  the  cases  and  author- 
ItleB  dted  supra  shows  that  not  one  of 
them,  exeept  that  In  87  Ark.,  folly  sustains 
the  doctrine  contended  for  by  the  plalntifr 
In  error;  but,  on  the  contrary,  they,  with 
this  single  exception,  show  the  converse 
of  his  proposition. 

Mr.  Bishop.  In  bis  work  on  Criminal 
Procedure,  (volume  1,  §  688.)  laye  down 
the  doctrine  upon  this  subject  as  follows: 
*  In  a  statutory  offense,  ft  dqiends  very 
much,  though  notexduslTely.onthewords 
of  the  statute,  whether  a  particular  mat- 
ter is  one  of  defense,  or  whether  the  n^a- 
tlve  of  the  matterenters  Into  the  definition 
of  the  crime.  Therefore,  as  a  general  rule, 
we  have  what  hasalready  been  laid  down, 
namely, '  If  there  Is  an  exception  In  the  en- 
acting clause,  tbe  party  pleading  must 
show  that  his  adversary  Is  not  within  the 
exception ;  but,  If  there  be  an  exception  la 
a  subsequent  clause,  or  subsequent  stat- 
ute, that  is  matter  of  defense,  and  Is  to  be 
staown  by  the  other  party.'  "  And  In  note 
8.  cited  by  Mr.  Bishop,  there  are  collated 
a  great  number  of  cases  supporting  this 
doctrine,  which  are.  In  our  opinion,  con- 
clusive upon  the  subject.  But,  if  further 
authorities  could  be  required  to  sustain 
Mr.  Bishop's  view  of  the  subjeet.  sss  Brit- 
tin  T.  State,  10  Arlc.  290;  Com.  v.  Hart.  U 
Cnsh.  ^Z%  3  areaa,  Crlm.  R3p.  347;  Com.  r. 
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McClanahnn,2Metc.  (Ky.)  8;  State  v.  Cox, 
32  Mo.  606:  Btate  t.  Casaady,  62  N.  H.  600; 
State  T.  Oarney.  87  Me.  148 ;  State  v.  Miller. 
24  Conn.  522;  U.  S.  t.  Cook,  17  Wall.  168. 

The  enacting  clause  of  tbe  act  of  March 
6, 1883.  under  which  the  plaintiff  In  error 
was  convicted*  contains  no  exception  or 

firovislone  an  to  drugs^sts,  and  therefore 
t  wae  not  necessary  lor  tbe  indlctmont  to 
aliege  that  the  accased  was  not,  at  the 
time  of  the  alibied  sales,  a  dragglBt;  and 
consequeatiy  there  was  no  error  in  the 
court  orermling  the  motion  to  qaash  the 
indictment.  If  the  fact  existed  that  the 
defendant  was  a  dmraEist  at  the  time  of 
Itie  allege  sates  of  Hqaon  by  him,  and 
that  tbe  liqnon  sold  were  sold  as  a  com- 
ponent part  of  medicines,  npon  tbe  pre- 
scription of  a  regularpracticlng physician, 
that  fact  was  a  matter  of  delen«e  that  he 
cunid  have  availed  htmeelf  of. 

The  second  error  assigned  Is  that  the 
court  erred  In  allowing  thestate  attorney, 
over  the  objection  ot  wlendant,  to  ask  the 
witnesses  Miner,  KUpatrlck,  and  Desbong 
how  and  in  what  manner  they  bought  any 
liquors,  wines,  and  beer  from  the  'defend- 
ant. These  witnesses  only  stated  that  th^ 
bouffht  whisky  from  the  defendant  or  his 
clerk, and  howtbsypaldforlt;  andwecan 
see  no  objection  to  thrtr  testimony. 

The  third  error  assigned  Is  that  theeourt 
erred  in  refusing  to  strike  out  the  evidence 
ot  these  witnesses  upon  defendant's  mo- 
tion, but  we  fail  to  see  the  error  Insisted 
npon. 

The  fourth  error  assigned  is  that  the 
conrt  erred  in  charging  tbe  jury  that  "^the 
fact  that  the  defndant's  place  of  business 
was  a  drag-store  does  not  raise  any  pre- 
sumption In  his  favor;  and.  If  the  state 
has  proven  to  yoar  satisfaction  that  any 
single  sale  of  spliltuons  llquom  was  made 
by  the  defraidant,  and  the  defendant  has 
not  then  shown  that  such  sale  was  Justi- 
fled  under  the  privileges  of  a  druggist, 
which  heclalmSfthen  yonshonld  convict." 
There  Is  no  objection  to  this  part  of  the 
charge,  aniens  It  be  that  It  Is  not  fall 
enough  to  show  what  tAie  prlvllpges  of  a 
dmggtflt  are  under  tbe  statute  which  al- 
lows ilmgglBtH,  without  taking  out  all- 
cense  to  sell  liquors,  to  use  spirituous, 
vinous,  and  malt  liquors  In  compounding 
medicines,  and  preparing  prescriptions 
made  by  physciians.  But  there  is  no  con- 
tention that  the  liquor  sold  was  used  in 
compounding  any  medicine,  or  that  It  was 
sold  for  any  preparation  of  prescriptions 
made  by  a  regular  practicing  pbycdcian ; 
but  the  evidence  shows  that  tbe  liquor 
sold  was  whisky  "straight." 

The  fifth  error  assigned  is  thatthe  court 
erred  in  overruling  and  denying  d^endant 
a  new  trial  npon  each  and  every  and  all  of 
the  gronnds  of  his  said  motion  for  new 
trial.  There  was  no  error  In  overmllng 
tbe  motion  lor  new  trial,  as  the  indict- 
ment, trial,  finding  of  the  Jury,  and  sen- 
tence of  the  court  conformed  to  law. 

The  sixth  error  assigned  is  that  the 
court  erred  in  sentencing  the  defendant  to 
pay  a  fine  of  (900  and  all  costs ;  the  same 
betatg  In  excess  of  pnnlstament  fixed  by 
statute  In  soch  cases.  As  bdore  stated, 
the  soatenee  eonlbrmed  to  law.  Under  the 
statute*  the  Judge  could  not  fine  fbe  ac- 


cused less  than  double  the  tax  required  tor 
a  license  to  sell  spirituous,  vinous,  and 
malt  liquors.  $600 ;  but  he  could  impose  a 
fine  in  excess  of  that  amount,  provided  the 
fine  imposed  did  not  violate  the  bill  of 
rights,  which  prohi bite  "excessive"  fines. 
In  tbe  case  of  Frese  v.  State,  23  Fla.  267.  3 
South.  Rep.  1,  It  Is  held  that  a  fine  of  $900, 
under  the  same  statute  that  tbe  plalntUt 
In  error  was  convicted  under,  was  not  ex- 
cessive; and  we  so  hold  in  this  case. 
The  JndgmMit  ot  tbe  drcntt  court  is  af- 
firmed. 

KlHBALL  LUMBEK  CO.  V.  RuOB. 
{SupretM  Court  of  Florida.   March  4, 18M.) 

AmiL— FULDBI  TO  PlIiB  TraNSCKIPT. 

A  motion  to  dlsmln  u  appeal  on  aoconnt  of 
the  failure  of  the  appellant  to  file  the  trauBcript  in 
the  supreme  court  on  or  before  tbe  first  day  oi  tbe 
term  to  which  tbe  appeal  U  retumsble  oaonot  be 
based  upon  the  transoript  Sled  Hie  appellant 
before  the  entry  of  the  motion. 
{SylUOnu  by  the  CowrL) 

Appeal  from  drcultconrt.  Franklin  cotm- 
I7;  Davids.  Walker,  Judge. 

Fred  T.  Myen*  for  appeUant.  John  W, 
MaloBB  and  Blount  A  Blount^  for  applies. 

Ranbt,  G.  J.  Themotlon  to  dismiss  this 
appeal  Is  upon  the  ground  that  ^pdlant 
had  not  filed  the  transcript  of  the  prooeed- 
Ings  of  the  circuit  court  In  f^is  court  on 
the  first  day  of  the  present  term.  It  was 
not  filed  till  tbe  SOth  day  ot  January, 
which  wastheseventeentb  d^ot  tbe  term. 
The  motion  to  dlsmles  was  not  mtered  till 
the  8d  day  of  February. 

The  statute  provides  that  It  shall  be  tbe 
duty  of  the  appellant  to  demand  from  ^« 
clerk  a  true  copy  of  all  proceedings  in  the 
cause  In  the  circuit  court,  and  file  sneb 
copy  with  the  clerk  of  the  supreme  court 
on  or  before  the  first  day  of  tbe  next  suc- 
ceeding term  thereof,  unless  the  succeeding 
term  shall  commence  within  30  days  after 
obtainiiur  such  appeal,  and  then  theafH 
peal  shall  be  entered  as  soon  after  the  first 
day  of  [not  "after."  as  printed  In  HcOel- 
lan's  Digest,  842]  such  succeeding  term  of 
the  supreme  court  as  will  admit  of  20  days* 
notice  thereof  being  given ;  and  If  the  ap- 
pellant fall  to  file  the  proceedings  as  afor^ 
said  it  shall  be  the  duty  of  tbe  court,  tm> 
less  good  cause  be  shown,  to  dismiss  the 
appeid  on  the  adverse  partjr's  producing  a 
certificate  from  the  clerk  of  tits  conrt  be- 
low that "  an  appeal  baa  been  obtained 
and  bond  given,  **  as  provided  by  the  stat- 
ute. Thomp.  Dig.  p.  448,  8  1:  section  1, 
Terr.  Laws  1882,  p.  98. 

No  such  certificate  Is  produced  by  the  ap- 
pellee, but  he  bases  his  motion  on  the 
transcript  of  tbe  record  filed  by  tbe  appel- 
lant. This  be  cannot  do  on  tiie  record  tnr^ 
nlshed  by  the  appellant.  It  he  wishes  -Uie 
r^ief  authorised  by  the  statute,  he  must 
furnish  tbe  evidence.  West  v.  Brashear,  13 
Pet.  101 ;  Macomb  v.  Armstead,  10  Pet.  407 
We  find  no  case  decided  under  our  statute 
in  which  tbe  relief  hns  been  granted  with- 
out tbe  appellee's  having  furnished  the  evi- 
dence to  put  this  court  in  motion. 

As  these  motions  are.  In  view  of  oar  ad- 
judications that  such  a  dismtssal  of  an  ap- 
peal does  not  preclude  the  taking  (A  a  new 
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appeal  or  writ  of  error  wtttaln  the  times 
fulowed  by  law,  generally  productive  only 
of  delay  tu  the  exteut  of  the  loas  of  a  term 
by  the  appellee  and  the  payment  of  the 
coflta  of  the  motion  by  the  appellant,  we 
teA  it  proper  to  state  here  a  rlew  of  the 
above  statute  which  baa  occurred  to  us 
durlnar  our  consideration  of  this  caae»  and 
la  found  to  be  supported  by  authority.  It 
Is  whether  a  motion  of  this  kind  will  lie 
mtertaJned  when  made  at  the  term  to 
Which  the  appeal  is  returnable,  unless  It 
H  entered  before  the  transciipt  has  been 
filed  by  the  appellant,  or.  In  other  words, 
while  the  appellantls  iu  default.  Bingham 
T.  Morris,  7  Cranch,  99;  Pickett  v.  Leger- 
wood,  7  Pet.  144;  Sparrow  v.  Strong,  8 
Wall.  97.  In  Town  of  Enterprise  v.  State, 
24  Fla.  306,  4  South.  Bep.  635,  a  different 
Tlew  was  taken,  as  supported  by  Bain  t. 
ThomaB.12Fla.  498.  ,[Jpon  reviewing  that 
ease,  we  find  it  appears  In  the  latter  part 
of  the  opinion  that  the  transcript  was 
not  filed  till  after  the  entry  ol  the  motion, 
a  fact  which,  in  the  conslderallon  of  the 
Enterprise  Case,  escaped  the  attention  of 
the  court,  and,  I  may  properly  say.  In  view 
of  any  special  reHponalbility  that  may  at- 
tach to  tbe  Justice  speaking  for  It,  of  my- 
self In  writing  that  opinion.  If  the  ruling 
there  was  error,  as  It  seems  now  it  may 
be.  It  should  be  .corrected,  and  wiU  be 
called  to  tbe  attention  of  counsel  in  the 
first  ease  that  may  involve  the  point. 

The  motion  to  dismiss  Is  denied,  and  It 
will  be  so  ordered. 


Sims  v.  Statb. 
(Supreme  Court  of  Florida.  Maroh  19, 1890.) 
InoBiu.Tioii  FiLBD  IN  Vacation— luDS  or  Wab- 

KANT — H ABBAS  COKPUB. 

An  InformatloD  filed  by  the  proseoatlDR  at- 
torney of  the  criminal  court  of  record '  of  Lake 
0011017,  1°  the  office  of  Its  clerk  in  vacation,  does 
not  anthorlze  the  clerk  to  Issae  a  warrant  for  tbe 
■Treat  <tf  the  person  so  accused  of  orlme,  nor  do 
•nch  proceedings  give  the  Judge  of  that  court 
power  to  fix  the  bou  for  the  person  arrested  on  a 
warrant  thus  Issued ;  and  a  person  so  held  by  the 
sheriff  is  deprived  of  bis  liberty  without  due  pro- 
OBss  of  law,  and  la  entitled  to  be  dlsoharged  on  ha- 
beas eorpua. 
(SyUaimt  by  the  Cowt.) 

Error  to  circuit  court,  I>ake  county; 
John  U.  Brooms,  Judge. 

A.  St.  Claip-AbiWBs,iQT  plalntllt  In  error. 
WUIiam  B.  Lamar,  Atty.  Gen.,  for  the 
State. 

RANBr,  0.  J.  This  is  a  writ  of  error  to 
a  Judgment  rendered  by  tbe  circuit  Judge 
of  tbe  sixth  circuit  in  a  babeaa  corpus 
proceeding. 

It  appears  that  the  county  solicitor  of 
Iiake  county,  who  Is  the  prosecuting  offi- 
cer In  the  criminal  court  of  record  of  that 
cotmty,  filed  In  the  office  of  the  clerk  of 
that  court,  on  the  4th  day  of  the  present 
month,  (March,)  an  Information  charging 
the  plaintiff  in  error  with  having  embes- 
Bled  92,100.60,  the  property  of  the  Florida 
Central  Jt  Peninsular  Railroad  Company,a 
corporation  under  the  laws  of  this  state, 
and  on  tbe  same  day  a  warrant  was  ls< 
sued  by  tbe  clerk  commanding  tbe  sheriff 
to  arrest  Sims,  and  have  blm  betcne  the 


Judge  of  the  above  criminal  court  of  rec- 
ord, at  the  court-house  at  Tavarea.on  the 
8th  day  of  April  of  the  present  year,  to  an- 
swer the  state  on  an  information  for  ero- 
besslemeat  filed  against  him  by  the  coun- 
ty solicitor.  The  sheriff  arrested  Sims  on 
the  same  day,  and  indcnsed  his  action  on 
the  writ;  and  It  appears  from  tbe  tran- 
script before  us  that  Judge  Oainks,  of  the 
criminal  court  of  record.  Indorsed  on  the 
Information  an  order  that  the  prisoner 
might  be  admitted  tobalUntbesnmof  •2.- 
500.  on  giving  good  and  sufficient  sureties, 
to  be  approved  by  the  sherflt. 

Hlms,  while  thus  In  the  custody  of  the 
sheriff,  presented  to  the  circuit  Judge,  on 
the  next  day.a  petition  for  a  writ  of  habe- 
as corpus,  allegingthat  hewas  so  detained 
without  lawful  authority,  and  deprived  of 
his  liberty  without  probable  cause,  ana  to 
his  right  to  a  preliminary  examination ; 
and  that  the  criminal  court  of  record  was 
not  In  seeslcm  when  tiie  above-mentioned 
Information,  upon  which  the  warrant  was 
issued,  was  filed,  nor  was  It  In  seadon  at 
the  time  of  presenting  the  petition,  nor 
could  the  term  of  such  criminal  court  of 
record,  as  of  which  the  Information  is  en- 
titled and  purports  upon  its  face  to  be 

g resented, vis., theApril  term, A.  D.  1890,  be 
eld  tor  more  than  a  month ;  that  he  was 
Innocent  of  the  charge  brought  against 
him :  that  he  was  nntll  recently  agent  of 
the  FloridaCentral  ftPeninsular Railroad, 
at  Tavares,  in  Lake  county ;  and  that  on 
the  21st  of  January,  1890,  the  railroad  de- 
pot of  the  company  was  destroyed  by  fire, 
with  all  its  contents,  including  a  large 
sum  of  mone^  in  the  safe  belonging  to  the 
company,  and  that  because  be  is  unable  to 
r^lace  tbe  money  and  property  so  de- 
stroyed achargeof  embezstement  has  been 
trumped  np  against  him,  and  he  baa  been 
arrested  and  Is  held  in  custody  as  above 
stated, — ^there  being  no  evidence  to  war- 
rant or  authorise  his  arrest,  and  the  same 
being  made  for  the  purpose  of  terrorizing 
and  Intimidating  him,  and  the  petitioner 
being  required  to  give  "enormons  and  ex- 
cessive** ball.  In  thesum  off 2,600,  which  he 
is  unable  to  do.  Tbe  petitioner  prayed 
the  Issuance  of  the  writ,  and  that  the  mat- 
ter of  his  custody  and  detention  might  be 
inquired  into,  and  be  be  dlschoiffed  from 
custody. 

The  writ  having  Issued,  the  sheriff  made 
return  to  It  that  be  held  the  petitlonernn- 
der  the  warrant  described  above  as  Issued 
by  the  clerk  of  the  criminal  court  of  record 
of  Lake  county ;  and  on  the  6th  day  of 
March  the  causecame  on  to  be  heard  upon 
the  above  record,  and  an  admission  by  the 
county  solicitor,  upon  whom  notice  of  the 
hearing  had  been  served,  that  tbe  conn^ 
criminal  court  of  record  of  Z<ake  county 
was  not  then  In  session,  nor  when  tbe  In- 
formation was  filed ;  and  the  circuit  Judge 
refused  to  permit  any  evidence  of  the  facta 
upon  which  the  information  was  based  to 
be  brought  before  him,  and  remimded  the 
petitioner  "  to  the  custody  of  the  sheriff, 
as  It  appears  a  criminal  court  <A  record  of 
Lake  county  has  Jurisdiction. " 

To  this  Judgment  a  writ  of  error  was 
granted  on  the  next  day  by  a  Justice  of 
this  court,  returnable  to  the  court  In  term 
at  Its  present  sitting. 
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It  is  Inelated  on  bebaU  of  the  plalntltr  In 
error  that  the  infomiatlott  was  unlawfully 
flled,  BB  It  waa  filed  In  vacation  and  not 
Id  open  court,  and  that  conaeqnently  the 
warrant  was  iRsned  withoat  authority  of 
law,  and  the  proHecntlon  la  not  by  due 
proceea  of  law.nnder  the  tweUthaectlonol 
the  declaration  9t  rights  of  our  eonstlta- 
tlon. 

The  coQstltntlon  provides  for  the  eatab- 
llsbment  by  the  l^alature  of  a  criminal 
court  of  record  In  any  county  upon  appli- 
cation of  a  majority  of  the  re^stered  vot- 
ers; and  that  there  shall  be  one  Judge  for 
each  of  said  courts;  and  that  the  aaid 
"courts  "shall  have  Jurisdiction  of  all  crim- 
inal cases  not  capital  which  shall  arise 
In  said  counties  respectively;  and  that 
there  shall  be  six  terms  of  these  courts  in 
each  year;  and  there  shall  be  for  each  of 
the  courts  a  prosecuting  attorney;  and 
thafaJl  ofienses triable  in  said  courtshall 
be  prosecuted  upon  rinformation  under 
oath  to  be  filed  by  the  prosecuting  attor- 
DGty;  but  the  grand  Jury  otthedrcnitconrt 
fortbe  county  in  which  said  criminal  court 
Is  held  may  indict  for  offenses  triable  in  the 
criminal  court*  and  upon  the  finding  of 
Buch  indictment  the  circuit  Judge  shall 
commit  or  bail  the  accused  for  trial  In  the 
criminal  court,  which  trial  shall  be  upon 
Information."  SectionB 24-28. art. &» Const. 
1886. 

The  criminal  court  ol  record  of  lAke 

county  was  established  by  a  statute  ap- 
proved May  11, 1889,  (Pamph.  Laws  1889, 
p.  169,)  which  enacts  that  the  court  shall 
have  Jurisdiction  to  try  and  determine  all 
violations  of  thecrlminal  lawsof  the  state 
arising  in  that  county,  and  not  punishable 
by  capital  punishment;  that  there  shall 
be  hela  six  tmns  of  the  court  In  each  year, 
the  same  to  b^n  on  the  second  Tuesday 
Id  February,  April,  and  the  other  alternate 
months :  that  the  said  court  shall  exercise 
the  same  power  in  Isauing  warrants,  at- 
tachments, and  summonses  as  is  had  and 
exercised  by  the  circuit  courts  of  the  state 
in  criminal  cases,  which  processes  shall  be 
executed  In  the  same  manner  and  by  the 
same  officers  as  the  process  of  the  circuit 
court  is  now  executed,  and  the  same  rules 
of  procedure  and  practice  which  now  ob- 
tain In  the  tri^of  criminal  cases  in  theclr- 
cuit  court  shall  obtain  in  this  court ;  that 
its  Judge  shall  bave  the  same  powers,  du- 
ties, and  obligations  In  the  administration 
of  the  criminal  laws  as  are  now  exercised 
by  and  Imposed  upon  the  Judge  of  the  cir- 
cuit court;  that  the  powers  and  duties  of 
the  county  solicitor,  the  prosecuting  of- 
ficer of  the  court,  shall  be  the  same 
as  those  now  exercised  by  and  imposed 
upon  the  state  attorney,  except  as  aft- 
erwards provided  in  the  act.  The  coun- 
ty solicitor  Is  "allowed"  the  process  of 
the  court  "-to  compel  the  attoidanee  of 
witncesce  before  htm.  in  or  out  of  term, 
at  such  convenient  times  and  places  as 
maybe  designated  in  the  summons, to  tes- 
tily before  him  as  to  any  violation  of  the 
criminal  law,  upon  which  they  may  be  in- 
terrogated, and  writs  of  attachment  or 
summons  for  such  witnesses  shall  at  any 
time  be  issued  from  said  court  upon  the 
written  order  of  the  county  solicitor  filed 
with  the  clerk and  such  solicitor  is  au- 


thorised to  administer  oaths  to  all  wit- 
nesses summoned  by  the  procem  of  the 
court.  All  oftenses  triable  by  this  court 
are  to  be  prosecuted  upon  information  filed 
by  the  county  solicitor  under  oath,  and 
the  same  rules  of  pleading  and  practliQe  as 
now  obtain  In  trials  by  Indictment  it  Is  de- 
clared staall  obtain  in  trials  by  information. 

The  Jurisdiction  given  to  crimlnalcourta 
of  record  by  the  above  provisions  of  the 
constitution  is  a  trial  Jurisdiction,  ae  dis- 
tinguished from  one  for  mere  examination 
with  reference  to  the  dlschai^,  ball,  or 
commitment  without  bail  of  the  person  ac- 
cused; and  the  purpose  of  thatlnstniment 
in  providing  that  all  offenses  triable  in 
that  court  shall  be  proHecuted  upon  infor- 
mation under  oath,  to  be  filed  by  the 
prosecuting  attorney,  was  the  regulation 
of  the  manner  and  form  in  which  the  ao 
cusation  should  be  preferred  for  trial  by 
the  court  In  term.  It  must  be  In  thatform 
b^ore  the  accused  can  be  required  to  an- 
swer there.  This  la  so,  evra  when  a 
grand  Jury  of  the  ctrcnlt  court  of  the  aam« 
county  has  found  an  Indictment,  and  the 
circuit  Judge  has  committed  or  balled  the 
accused  tor  trial  in  tbecriminal  court.  The 
authority  thus  given  to  this  court  to  try 
on  Information  felonies  within  Its  Jurisdic- 
tion is,  at  leaat,  one  of  the  exceptions  re- 
ferred to  lo  the  tenth  section  of  the  decla- 
ration oi  rights ;  where  it  fsproTlded  that 
in  other  eases  than  those  ol  Impeacbment, 
and  those  of  the  militia  in  active  service  in 
time  of  war,  or  which  the  state,  with  the 
consent  ol  congress,  may  keep  in  time  ol 
peace,  no  person  shall  be  tried  for  acapltal 
crime  or  other  fdiony,  unless  on  present- 
ment by  a  grajid  Jury,  except  as  is  other- 
wise provided  in  this  constitution.  At  the 
common  law  on^  misdemeanoni  were  tri- 
able In  this  way,  but  In  this  court  the  in- 
formation is,  evm  as  to  felonies,  substi- 
tuted tor  an  indictment. 

There  Is  nothing  in  the  constitution  as 
to  the  exercise  in  vacation,  by  the  county 
solicitor,  therlerk,  or  the  sheriff,  of  the  pow- 
ers complained  of  here,  nor  is  there  any- 
thing as  to  tbeexercise  of  anyfunctionsby 
the  1  udge  on  t  of  term.  Looking  to  theatat- 
ute,  whoseprovisions.tn  solar  as  they  can 
be  said  to  relate  to  the  question  before  us, 
are  substantially  set  out  above,  we  find 
no  authority  given  to  the  county  solicitor 
to  file  an  information  in  vacation  as  the 
basis  for  the  Issue  of  a  warrant  for  the  ar- 
rest ot  the  accused,  nor  any  conferred  upon 
the  clerk  for  the  issue  of  such  a  warrant 
under  such  circumstances.  The  grant  to 
the  "court"  of  the  same  power  In  issuing 
warrants,  attachments,  and  summonses 
as  is  now  had  and  exercised  bythe  circuit 
courts  in  criminal  cases  does  not  confer 
these  powers  upon  either  of  such  officers ; 
nordoes  the  provision  that  the  powers  and 
duties  ot  such  solicitor  and  clerk  and  sher- 
itt,  respectively,  shall  be  the  same  as  those 
now  exercised  by  and  imposed  upon  atate 
attorneys  and  clerks  of  the  circuit  courta, 
and  the  sheriff  while  acting  as  the  execu- 
tive officer  ot  the  circuit  court.  An  Infor- 
mation filed  In  vacation  by  a  Btat«  attor- 
ney in  the  clerk's  officeof  the  circuit  court, 
it  one  has  ever  been  thus  filed  in  this  state, 
is  not  the  legal  mode  ot  primarily  Institut- 
ing proceedings  against  an  allied  crimi* 
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naX,  the  trial  of  whoee  offending  la  within 
tfaelarisdictlon  of  the  circnit  court.  It  Is 
true  that  nnderthe  act  of  February  7, 1S77, 
(section  4,  p.  442,  McClel.  DIk-.)  every  nii»- 
demeanor  of  which  the  circuit  court  hae 
jDrladlction  may  be  tried  upon  present- 
ment or  Indictment  by  a  grand  Jury,  or 
upon  Information  filed  by  the  state  attor- 
ney, or  the  dulT-authortzed  prosecutlns 
attorney  of  the  court;  but  the  purpose  of 
that  legislation  was  merely  to  permit  the 
substitution  of  an  Information  for  an  In- 
dictment In  cases  of  misdemeanor,  and  the 
uniform  practice  under  It  has  been  to  file 
Information  In  open  court ;  and  In  King 
V.  State,  17  Fla.  m.  It  was  held  that  it 
was  not  necessary  that  the  Information 
should  be  presented  by  a  grand  Jury,  but 
it  was  safflclent  If  presented  by  the  state 
atomey,  or  the  doly-authoriied  prosecut- 
ing attorney  of  the  circuit  court,  entered 
In  the  minutes  of  tbecourt  and  filed.  Should 
a  state  attorney  file  such  an  Information 
lu  vacation,  the  derk  of  the  cbcnlt  court 
would  notbe  authorised  to  Issue  awarrant 
for  the  arrest  of  the  person  charged  In  it ; 
and  this  for  the  simple  reason,  to  say 
nothing  more,  that  neither  the  act  of  1877, 
nor  any  other  statute,  has  provided  tor 
any  such  proceeding  In  the  circuit  court  In 
vacation. 

It  Is  true  the  county  solicitor  Is  allowed 
the  process  of  the  court  to  compel  the  at^ 
tendance  of  witnesses  b^ore  him  In  or  out 
of  term,  at  such  convenient  times  and 
places  as  may  be  designated  In  the  sum- 
mons, to  testify  before  him  as  to  any  vio- 
lation of  the  criminal  law  upon  which  be 
may  be  interrogated ;  and  writs  of  attach- 
ment, or  summonses  for  such  witnesses, 
may  be  Issued  from  the  court  upon  the 
written  order  of  the  county  solid  lor  filed 
with  the  clerk ;  and  such  solicitor  may  ad- 
minister oaths  to  all  wltnenses  summoned 
by  the  process  of  the  court.  Whatever 
elsemay  be  the  purpose  of  this  provision, it 
nevertheless  is  altogether  clear  that  It 
gives  no  authority  to  the  clerk  to  issue 
an.y  warrant  for  the  arrest  of  the  person 
whom  the  witnesses  may  identify  as  the 
probable  violator  of  the  criminal  law,  nor 
does  It  allow  the  solicitor  the  process  of 
the  court  for  such  purpose, either  upon  fil- 
ing an  Information  or  a  written  order  with 
tlie  clerk. 

That  it  was  not  the  purpose  of  this  pro- 
vision to  authorise  the  filing  of  an  in- 
formation In  vacation,  to  be  followed  by 
the  Issue  of  a  warrant  of  arrest,  becomes 
more  apparentwhen  considered  in  connec- 
tion with  that  mentioned  above,  to  the 
effect  that  the  court  shall  exercise  the 
same  power ae  the  clrcuitcourts  In  issuing 
warrants,  attachments,  and  Bummonses, 
and  with  thoRe  clauses  which  declare  that 
the  same  rules  of  procedure  and  prac- 
tice which  now  obtain  In  the  trial  of  crim- 
inal cases  Intheclrcultcourtshallobtainln 
this  court,  (Bectlon  5  of  theactofl88&,)and 
the  same  rules  of  practice  which  now  ob- 
tain in  trials  bylndlctment  shall  obtain  in 
trials  by  information.  If  It  bad  been  the 
Intention  of  the  legislature  to  give  the 
power  which  has  been  exercised  here,  it 
would  not  have  merely  given  the  solicitor 
the  specific  powers  as  to  summoning  and 
examination  of  witnesses,  and  vested  him 


with  the  same  power  as  to  his  duties  and 
powers,  as  to  the  criminal  court  of  record, 
and  offenses  cogolxable  by  It,  as  the  state 
attorney  has  as  to  the  circuit  court,  but  it 
would  have  made  express  provision  for 
the  exercise  of  a  power  which  la  not  exer- 
cised by  the  circuit  court  or  state  attor- 
ney, the  clerk  and  shnitl,  in  this  manner, 
in  vacation. 

The  result  thsn  is  that  the  laws  of  this 
state  do  not  authorise  the  county  solicitor 
of  Lake  county  to  file  in  vacation  an  in- 
formation which  shall  have  the  effect  to 
set  the  process  of  that  court  in  motion  tor 
the  arrest  of  the  person  charged  In  It  wltb 
a  violation  of  a  criminal  law*  of  the  trial 
of  which  that  court  has  Jurisdiction. 
There  being  no  such  power  as  has  been 
exercised  here,  given  by  the  laws  applica- 
ble to  the  criminal  court,  the  duty  to  the 
public  of  having  the  petttlooer  arrested, 
and  his  lUlegcd  offending  inquired  Into,  for 
thepurposeof  securing  his  personal  attoid- 
anee  for  trial  at  the  next  term  of  the  crim- 
inal court  of  record  of  Xiake  connfy,  must 
be  performed  through  the  same  }adiclal 
instrumentality  which  would  be  avaiUible 
If  there  was  no  criminal  court  in  the  coun- 
ty. 

The  petitioner  was  remanded  to  tbecns- 
tody  of  the  sheriff  by  the  circuit  judge  be- 
cause he  thought  the  criminal  court  of  rec- 
ord had  Jurisdiction  of  the  case.  The  In- 
formation, filed  as  It  was,  did  notglve  that 
court  Jurisdiction.  It  was  a  proceeding 
Inthederk's  office  wholly  unauthorised  by 
law,  and  it  neither  gave  that  court  Juris- 
diction of  the  case,  nor  its  Judge  authority 
to  make  the  order  or  Indorsement  as  to 
ball.  Such  an  Information,  filed  In  the 
office  of  the  clerk  of  the  circuit  court  by 
the  state  attorney,  would  not  have  givm 
the  circuit  Judge  the  power,  or  Imposed 
upon  him  the  duty  or  obligation,  to  fix 
the  amount  of  bail,  but  his  duty  would  be 
to  treat  the  proceeding  as  coram  noa  Ju- 
dice. 

The  law  has  not  given  to  an  ex  parte 
examination  made  in  this  way  by  a 
county  solicitor  the  result  of  having  tb» 
pOTSon  accused  of  crime  arrested  upon  the 
filing  of  an  Information  In  the  cleiira  office, 
and  imprisoned  without  a  preliminary 
hearing  before  a  magistrate,  and  forcing 
him  to  seek  his  liberty  or  an  investigation 
of  the  alleged  offense  by  becoming  an  actor 
in  a  habeas  corpus  or  similar  proceeding. 

The  petitioner  is  held  without  due  pro* 
cess  of  law,  and  the  Jndflnnent  of  the  vAr- 
cuit  Judge  will  be  reversed,  and  the  case  re* 
manded,  with  direction  to  discharge  him 
from  custody  under  those  proceedings. 


Gibson  t.  Stxtb. 
(Supranw  Court  of  Florida.  Haroh  83,  1890.) 
Obwinal  Li.w— New  Tniix  — Fobub  Jbopabdt 

— iKBTRDCnOHS. 

1.  Wban  there  has  been  trial  for  an  offeose, 
and  a  verdiot  of  guilty,  and  on  motion  of  the  de- 
fendant the  coort  arrests  the  judgment,  or  granti 
a  new  trial,  such  defendant  bas  not  been  In  the 
jeopardy  ntiicb  forbids  a  second  trial,  whether 
upon  the  same  indictment  or  a  new  one.  The  jeop- 
ardy ceased  upon  the  arrest,  or  grant  of  a  new 
trial ;  there  being  no  right  of  sppeiu  for  the  prose- 
cation  in  this  stateu 
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5.  nie  ontry  of  i  nol.  prc9.  in  sa«h  obm  ta  not 
ft  bv  to  Another  ladietmant  for  the  sama  offanas. 

3.  An  oxnl  charge,  being  merely  a  formal  re- 
quirement, Is,  as  to  error,  considered  as  waived,  if 
not  excepted  to  before  recrement  of  the  Jury;  and 
the  statute  which  anthorizes  a  party  to  embody  In 
a  motion  for  a  new  teial  mistaut  of  the  court  not 
before  esoepted  to  gives  that  privilege  u  to  mh- 
Btsntlal  matters  ohargod,  bat  not  as  to  formal  mat- 
ters oonneoted  with  tae  delivery  of  the  charge. 

4.  Tbis  oonrt  oaanot  assume,  as  against  the 
presumption  in  tavor  of  the  action  of  toe  judge, 
that  a  charge  of  the  oonrt  Id  relation  to  the  conduct 
of  a  witness  is  enonsona  when  tbers  is  nothing  in 
the  bill  of  exceptions  in  regaxd  to  tlie  nature  of 
the  occurrence. 

6.  While  the  oonrt  m^  otaarge  the  jnr^  that 
they  "are  not  to  try  the  case  by  the  argoments  of 
counsel, "U  by  that  it  be  understood  as  only  warn- 
ing them  that  they  should  not  be  controlled  In  a 
drcisloD  on  the  facts  by  these  arguments,  as  against 
their  own  Judgment  yet,  to  charge  further  that  "  it 
is  the  study  of  a  life-time,  that  tbey  [counsel] 
learn  how  to  dlsbut,  change,  ooIm-,  and  discolor 
fscts,  in  order  that  they  may  use  them  to  the  ad- 
vaatage  of  their  clients, "  is  virttudiy  depriving  the 
prisoner  of  counsel,  and  also  an  implied  intimation 
that  the  facta  as  stated  In  the  ar^ment  of  counsel 
are  not  those  shown  by  the  evldenoe,  and  In  tbis 
Istter  respect  Is  a  violation  of  the  statute  which 
forbids  a  judge  to  charge  on  the  facta.  Bnoh  a 
charge  disparages  the  profearton  unjustly,  and 
tends  to  prejudice  the  prisoner,  and  la  •rroneona. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court.  Polk  connl^; 
O.  A.  Hanson,  Judge. 

J.  B.  Wan  aud  H.  C.  MaeFarlane,  tor 
plalnUff  In  error.  WUUam  B.Lamar,  Atty, 
tien.,  for  the  State. 

Maxwell,  J.  January  80,  1888,  plalD- 
tilt  in  error  wasconTicted  of  murder  In  the 
first  degree.  A  new  trial  wai  granted  on 
fale  motion,  and  while  the  case  was  still 
peoding  another  indlctmmt  waa  found 
against  him  tor  the  eame  offense.  Subse- 
qufflitly  a  nol.  proa,  was  entered  as  to  the 
first  Indictment.  Thereupon  plaintW  in 
error  filed  a  plea  of  antreAiXs  acquit  to  the 
second  indictment,  alleglnff  that  he  had 
been  put  In  Jeopardy  of  hie  life  by  tiie  trial 
4uiderthe  first.  The  state  attorney  de- 
marred  to  this  plea,  and  the  eonrts  eos- 
talned  the  demnrrer.  A  trial  was  then 
bad  on  the  plea  of  not  gnllty,  a  verdlet  of 
guilty  with  recommendation  to  mercy 
dered  by  the  jury,  and  motions  In  arrest  of 
lodgment  and  tor  a  new  trial  were  made 
by  plaintiff  in  error,  which  the  court  over- 
ruled. 

Before  d^Terlng  his  written  charge,  the 
judge  addressed  the  Jury  orally  in  these 
words:  ** Before  proceeding  todeUver  my 
charge  to  the  Jury,  by  request  of  defend- 
ant's  conneel,  I  desire  to  call  attention  to 
an  unfortunate  and  very  improper  circum- 
stance that  occurred  the  other  day  In  the 
presence  of  the  Jury,  when  one  Mrs.  Harvey 
was  leaving  the  witness  stand,  and  made 
a  declaration  that  should  not  have  been 
made,  and  for  which  she  was  subject  to 

gunlshment  for  contempt,  if  her  remark 
ad  been  heard  by  the  court;,  but,  she  be- 
ing a  woman,  and  counp^  declining  to 
ask  any  ruling  thereon,  she  was  not  pau- 
ished.  I  tnetructyou  to  banish  from  your 
mlnil  that  circumstance.  It  has  nothing 
whatever  to  do  with  this  ease.  As  to  the 
argamenta  mads  by  conneel,  you  are  not 
here  to  try  the  ease  by  the  arguments  of 
connseL  It  Is  the  privily,  as       as  the 


duty,  of  counstf  to  argue  to  the  best  ad- 
vantage  in  the  behalf  of  th^rcllents.  It  Is 
the  study  of  a  lUe-tlme,  that  they  learn 
how  to  distort,  change,  color,  and  dls* 
color  facts,  in  order  ^at  th^  may  use 
them  to  the  advantage  of  tbeir  cuents. 
They  are  not  here  as  you  and  I  are  here, 
but  as  partisans.  The  court  and  Jury 
come  here  disabused  of  every  feeing  of 
prejudice,  every  feeling  of  injustice,  and  to 
perform  the  solemn  duty  to  ascertain  the 
facts  and  the  law,  and  nothing  more. " 

The  questions  presented  by  the  asslgn- 
moit  of  errors  are  whether  the  plea 
aatretbiB  acquit  was  rightly  ovwruled, 
whether  It  was  proper  to  address  the  Jnry 
orally  In  the  languc^  Just  quoted,  and 
whether  that  language  was  not  in  lt8<^ 
error.  The  qaestlon  on  the  Instruction  in 
regard  to  immateriallly  of  proof  as  to  the 
time  of  the  commission  of  the  offense  Is  re- 
garded as  abandoned ;  there  bfAng  no  ref* 
erence  to  It  In  the  briel  of  counsel. 

As  to  the  plea,  we  think  the  court  did 
not  err  in  holding  that  it  famished  no 
sufficient  defense  against  the  farther  pros- 
ecution of  the  prisoner.  That  a  party 
cannot  be  twice  pat  in  Jeopardy  for  the 
same  otfiense  is  well  established  In  law; 
but  when  there  has  been  a  trial  for  an  of- 
fense, and  a  Terdlct  of  gnllty,  and  on  mo- 
tion of  the  party  convicted  the  court  ai^ 
rests  the  judgment,  or  grants  a  new  trial. 
It  Is  uniformly  held  that  such  party  has 
not  been  in  the  Jeopardy  wblcb  forbids  a 
second  trial,  whether  upon  the  same  In- 
dictment or  a  new  one.  The  arrest 
judgment  or  the  new  trial  being  at  his  in- 
stance, and  for  bis  boieflt,  and  the  pros- 
ecution b^ng  thereby  saspanded,  the  Jeop- 
ardy ceases,  and  is,  so  far  as  a  new  Indict- 
ment after  arrest  of  judgmentleeoncemed, 
as  if  it  had  never  existed.  1  Bish.  Crim. 
Law,  %  1000.  The  ralels  applicable  in  this 
state,  becaose  the  prosecutor  has  no  right 
of  appeal  for  the  reversal  of  the  Jadgment 
of  arrest,  while  lu  states  where  such  ap- 
peal Is  allowed  the  jeopardy  Is  considered 
as  still  existing.  And,  so  tar  as  a  new 
trial  Is  concerned  when  granted  on  motion 
of  the  d^endant,  the  Jeopardy  of  the  pre- 
vious trial  is  waived  by  him,  and  Is  not 
available  for  his  defense.  1  Blsb.  Crim. 
Law,  S§  1001,  lOOS.  Hee,  also.  People  t. 
Casboms,  13  Johns.  350;  Com.  t.  Hatton, 
8  Orat.628;  Stater.  Phll.l  Stew.  (Ala.)  81 ; 
Joyv.  State,  14  lad.  189;  State  v.Holley,  1 
Brer.  86;  Qward  t.  People,  8  Scam.  863; 
and  State  v.  Walters,  16  La.  Ann.  400. 

Nor  does  the  entry  of  a  aol.  proa.  In  the 
case  make  any  difference.  That  Is  not  a 
bar  to  another  indictment  fortbe  same  of- 
fense. Com.  V.  Wheeler,  2  Mass.  172;  Lind- 
say V.  Com.,  2  Va.  Gas.  845;  Wortham  v. 
Com.,  6  Rand.  (Va.)  668;  Walton  State, 
8  Sneed,  687.  A  new  trial  having  Iwen 
granted,  the  case  stood  as  If  It  had  never 
been  tried,  and  a  nol.  proa,  entered  then 
bad  no  different  effect  In  favor  of  the  pris- 
oner than  If  It  had  been  entered  prior  to 
the  trial. 

In  n^ard  to  the  alleged  error  of  the 
court  In  delivering  a  portion  of  the  charge 
to  the  Jury  orally  it  does  not  appear 
from  tiie  record  that  any  exception  was 
taken  to  this  at  the  time.  Under  the 
practice  of  this  court  in  construing  the 
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8tatat«8  In  relation  to  oral  and  written 
charges,  sncb  error,  being  ae  to  a  merely 
formal  reqatrement,  Is  considered  as 
wtired  it  not  excepted  to  before  retire- 
ment <A  the  ]ary.  Even  If  alleged  as  error 
on  a  motion  for  a  new  trial.  It  comes  too 
late.  The  statute  which  aathorlzes  a 
party  to  embody  In  a  motion  for  new 
trial  mistakes  of  the  court  not  before  ex- 
cepted to,  gives  that  privilege  as  to  sub- 
stantial matters  charged,  but  not  as  to 
formal  matters  connected  with  the  dellv- 
ei7  of  the  charge;  and  even  where  the 
Judge  has  ^ven  oral  iastmctlons,  and  aft- 
erwards, before  the  Jury  retired,  gave 
written  inatmctions,  saying  to  the  Jury 
tbey  were,  substantially,  the  oral  instruc- 
tions he  had  given,  it  has  been  held  that 
this  Is  a  compliance  with  the  statute  re- 
quiring churgee  to  be  wholly  in  writing  in 
eases  to  which  the  requirement  applies. 
Bxpreas  Co.  Van  Meter,  17  Fla.  788; 
Fotsdamer  t.  State,  Id.  896;  Baker  r. 
Chateeld,  28  Fla.  640,  2  South.  Rep.  822. 
The  rule  as  to  waiver  of  the  error  applies 
alike  to  civil  and  criminal  cases.  Express 
Co.  V.  Van  Meter,  supra. 

Our  conclusion  being  that  the  objection 
to  the  charge  on  the  ground  that  It  was 
ddlvered  orally  was  waived,  under  the 
drcnmstancea  otttaecaBe,thenactqueBtion 
to  be  considered  is  whether  the  charge,  In 
Its  substance,  was  erroueons.  It  la  given 
above  In  full,  and  two  objections  are  made 
to  it:  (1)  That  the  Instruction  to  disre- 
gard the  improper  circumstance  of  a  dec- 
laration made  by  the  witness  Mrs.  Harvey 
in  the  presence  of  the  Jury  for  which  she 
was  subject  to  punishment  forcontempt  If 
hex  remark  had  been  heard  by  the  court 
was  wrong;  and  (2)  that  what  was  said 
In  reference  to  ailment  of  counsel  was 
also  wrong.  As  to  the  first,  there  Is  noth- 
ing in  the  bill  of  exceptions,  nor  elsewhere, 
to  Inform  cswnat  occurred  or  what  there- 
mark  of  the  wituess  was;  and  we  have  no 
data  upon  which  to  Judge  of  its  character 
or  probable  effect.  The  presumption  In 
that  state  of  the  ease  must  be  In  favor  of 
tlie  propTlet70l  the  Instmetlon,  especially 
as  it  is  stated  that  it  was  given  at  the  re- 
quest of  the  defendant's  counsel.  It  is 
said  here  that  thelnatruction  denied  to  the 
Jury  their  privilege  to  conslderthe  manner 
and  conduct  of  the  witness  in  connection 
with  her  statements;  but.  In  the  abs^ce 
of  anything  to  enlighten  us  In  r^ard  to 
the  nature  of  the  occurrence,  we  cannot 
assume,  as  against  the  presumption  in 
favor  of  the  action  of  the  Judge,  that 
there  was  any  Infringement  of  the  priv- 
ileges of  the  Jury.  We  therefore  think  tha  t 
the  flrstobjection  to  the  chargais  notwell 
taken. 

A  more  Important  qnestloQ  is  Inrolved 
In  the  second  objection,  relating  to  the  ar- 
gument of  couns^.  If  the  Judge  had  con- 
tented himself  with  saying  to  the  Jury,  as 
he  did,  that  they  were  not  to  try  the  case 
by  the  arguments  of  counsel,  and  that  It 
is  the  privilege  as  well  as  duty  of  counsel 
to  argue  to  the  best  advantage  of  their 
clients,  there  would  benothlngtocomplaln 
of.  He  would  then  have  been  understood 
as  only  warning  them  that  they  should 
not  be  controlled  in  a  decision  of  tbe  facts 
by  the  a^:nm«it  of  counsel,  as  asalnst 
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their  own  Judgment.  Judge,  Jury,  and 
counsel  have  their  separate  functions  and 
duties,  and,  in  their  proper  places,  are  each 
deemed  essential,  under  our  system,  to  the 
due  administration  of  Justice  between  liti- 
gants. Counsel,  as  sworn  officers  of  the 
court,  are  to  be  respected  and  trusted  for 
their  integrity  and  honest  periormance  of 
duty,  as  well  as  other  branches  of  the 
court;  and  the  constitution,  In  guaranty- 
ing to  persons  accused  of  crime  the  right 
to  be  heard  by  counsel,  puts  Its  high  ap- 
proval upon  the  office  they  fill.  BUI  ol 
Bights,  §  11.  It  comes,  then,  as  a  startling 
announcement,  when  a  Jurv  Is  told  from 
the  bench,  of  counsel,  that  It  Is  the  study 
of  a  life-time,  that  they  learn  how  to  die- 
tort,  change,  color,  and  discolor  tacts,  In 
order  that  they  may  use  them  to  the  ad- 
vantageof  th^rclients."  If  that  properly 
characterises  the  study  and  porpoeeof  the 
profession,  It  Is  a  profoBslon  morally  de- 
grading to  Its  members,  and  should  not 
nave  legal  recognition.  We  have  other 
and  higher  ideas  of  It,  and  cannot  better 
express  our  estimate  than  In  the  language 
of  Judge  NisBRT,  of  Georgia,  who  says  In 
Garrison  v.  Wllcoxson,  11  6a.  154:  "The 
true  view  of  the  position  of  counsel  btfore 
the  Jury  Is  that  of  aldsor  helps.  Tbey  are 
officers  of  the  court,  amenable  to  Its  aa- 
thority,  subject  to  Its  correction,  and  re- 
strained by  usages  of  honor  and  courtesy, 
which,  however  in  some  instances  disre- 
garded, are  as  ancient  In  their  origin,  aud 
as  potent  for  good,  and  as  generally  re- 
spected, as  any  usages  which  belong  to 
any  class  of  the  highest  grade  of  dvUlzed 
man.  The  duties  of  tbe  advocate  are 
among  the  most  etorated  tnnctlons  of  hu- 
manly. Whilst  he  Is  the  r^resentatlve 
of  his  dibit's  cause,  yet  these  considera- 
tions Insure  an  honorable  advocacy.  Hia 
business  Is  tocomment  ontbeevldence;  to 
silt,  compare,  and  collate  the  tacts;  to 
draw  his  illustrations  from  the  wholeclrcle 
of  the  sciences ;  to  reason  with  the  accu- 
racy and  power  of  the  trained  logician^ 
and  enforce  his  cause  with  all  the  Inspira- 
tions of  genius,  and  adorn  it  with  all  the 
attributes  oi  eloquoice. " 

The  disparagement  of  counsel  in  tbe  lan- 
guage we  have  quoted,  besides  Its  Injustice 
to  a  highly  honorable  profession.  In  an  In- 
direct way  closely  trenches  upon  the  right 
of  a  prisoner  to  be  beard  by  counsel, — In 
fact,  practically  nnlUfles  the  benefit  of 
that  right.  Upokeo  In  the  ease  then  on 
trial.  It,  In  dfect,  says :  "  Pay  no  attrition 
to  what  counsel  have  said,  for  all  their 
lives  it  has  been  their  study  to  distort, 
change,  and  discolor  facts."  It  virtually 
eliminated  counsel  from  the  case,  with  the 
added  mischief  of  etdmulating  prejudice 
against  their  arguments.  This  was  an  in- 
Jury  to  tbe  prisoner  In  Its  t«idaacy  to  In- 
terfere with  a  falrand  unbiased  considera- 
tion of  tbe  facts  of  his  case.  Further  than 
this,  there  Is  an  implied  intimation  that 
the  tacts  as  stated  In  argument  of  connsd 
are  not  those  shown  by  the  evidence,  and 
this  Is  a  violation  of  thestatnte  which  for- 
bids a  Judge  to  chai^  on  the  facts,  tit  Is 
to  be  supposed  that,  In  the  moment  of  un- 
guarded oral  utterance,  tbe  Judge  did  not 
have  In  contemplation  the  full  import  of 
his  language :  but  ws  must  take  it  as  we 

Digitized  by  Google 


Ala.)  WESTERN  ASSUB. 

find  It,  with  the  patent  meanlnsr  It  bears, 
anpraned  of  any  of  Its  force.  In  BO  sub- 
stantial a  matter,  that  Is  dae  to  the  pris- 
oner; and  where  the  JndKe,  in  addition  to 
virtually  depriving  the  prisoner  of  the  ben- 
efit of  coansrt,  baa  also  Invaded  the  prov- 
ince of  the  Jury  as  to  the  facts.  It  cannot 
be  held  not  to  have  prejudiced  the  prison- 
er, whan  the  bill  of  exceptions  contains 
none  of  the  evidence  adduced  at  the  trial. 
Baker  v.  Chatfield,  supra.  Under  these 
views,  we  think  there  was  error  in  this 
charge  of  the  court,  and  that  the  case 
should  be  remanded  for  a  new  trial. 

The  Honorable  John  F.  White,  Jud^  of 
the  third  judicial  circuit,  sat  In  the  place 
of  Mr.  Justice  MiTCHCLL,  who  was  disqual- 
ified. 

Westbrm  Assub.  Go.  t.  Stoddabd  et  nx. 
(Bupmm  Court  <tf  Alabama.  Nov.  96,  1888.) 
IxsurjUtgb— CoKj)mo5B  or  Fouot— Titui. 
L  Where  an  application  for  Inaoranoe  states 
that  the  liunred  is  ue  owner  in  fee  of  the  prop- 
vtjt  and  the  policy  isaned  thereon  makes  the  ap- 
pliouion  a  warranty  npon  whose  tn«ach  tiie  policy 
shall  be  void,  the  insurer  cannot  avoid  the  poUc? 
on  the  grouna  that  the  inmred  was  in  fact  only  a 
life- tenant,  when  that  fact  was  made  known  to  the 
Insurer's  utnt  at  the  lima  the  police  was  lisaed, 
notioe  to  hun  being  oonstrootive  noctoe  to  tiw  In- 
snm. 

3.  A  policy  prevloiuly  isstied  on  the  same 
property,  throogfa  the  same  agent,  tmt  from  a  dif- 
ferent company,  Is  not  admissible  in  evidence  to 
shoir  sach  knowledge  as  to  the  state  of  the  title 
on  the  part  of  the  agent;  it  not  b^ng  shown  that 
he  was  at  that  time  in  any  way  oomeoted  with 
the  defendant  company. 

8.  In  an  action  on  the  policy  Issued  on  such 
an  application,  plaintiff  cannot  recover  the  loss 
upon  the  property  as  to  which  there  was  the  breach 
of  warraotT,  where  there  is  no  evldenoe  that  the 
agent  was  informed  of  ttie  taue  state  of  the  tlUe. 

4.  If  the  agent,  with  knowledge  or  notdoe  that 
the  title  the  Insured  is  only  a  life-estate, 
plaoea  the  insoranoe  and  receives  the  amount  of 
the  preminmas  npcHi  an  absolute  title,  the  insured 
is  entitled  to  the  same  compensation  toe  loss  as 
if  she  held  the  fee. 

6.  Where  a  poll<7  of  Insoranoe  npon  a  gin- 
house,  and  the  machinery  therein,  Is  avoided  as 
to  the  building  by  reason  of  a  breach  of  warranty 
of  the  title  as  contained  in  the  aiq;illcatlon  made 
a  part  of  the  policy,  It  Is  likewise  avoided  as  to 
the  machinery,  though  there  was  no  such  breach 
as  to  that,  its  destruction  being  a  necessary  conse- 
quence of  the  destruction  of  the  gin-house. 

6.  A  suit  to  recover  possession  of  a  dweUlng- 
house  on  a  tract  of  land  assigned  to  a  widow  as 
dower  la  not  such  litigation  as  will  caose  the  for- 
f^tore  of  a  policy  of  msnranoe  on  a  gin-house  sit- 
uate on  the  same  tract,  which  is  conditioned  to  be 
void  if  the  premises  were  Involved  in  litigation. 

7.  A  condition  in  an  insurance  policy  that  It 
might  be  terminated  at  any  t^me  at  the  option  of 
the  company,  on  giving  notice  to  that  effect,  and 
refunding  a  ratable  proportion  of  the  premium, 
oonfars  no  antborily  to  reduce  tb^  amount  Insured. 

B.  In  an  action  on  an  insurance  policy  the  tes- 
timony of  the  Insured  that  be  had  no  knowledge 
of  the  reduction  in  the  amount  of  the  insurance 
tlU  it  became  necessary  to  examine  the  policy, 
while  trying  to  adjust  the  loss,  is  admissible, 
but  not  testimony  as  to  what  he  then  said. 

Appeal  from  city  court  ct  Selma;  J. 
Habalson.  Judge. 

Action  by  W.  J.  Stoddard  and  E.  R. 
Stoddard,  bis  wlfo,  against  the  Western 
Assurance  Company ,  to  recover  the  amount 
of  a  policy  of  insurance  against  fire  tAken 
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out  by  the  said  W.  J.  Stoddard  for  bis 
wife  on  a  gln-honse  and  certain  personal 
property  contained  therein.  In  support 
of  its  defense  that  the  warranty  contained 
In  the  appUcatlott,  that  the  property  was 
not  In  Utiffatton,  had  been  broken,  defend- 
ant offered  a  traiiBcrlpt  of  the  record  in  a 
suit  to  recover  the  dwelllns-house  on  the 
tract  on  which  the  gtn-house  was  located. 
There  was  Judgment  tor  plaintiffs,  and  de- 
fendant appeals. 

Pettua  &  Pettua,  for  appellant.  White 
A  Mallory,  for  appellee*. 

Stone,  C.  J.  Mrs.  Stoddard,  the  female 
plaintiff  in  the  court  below,  had  a  llfe*e8- 
tate  In  the  land  on  which  the  gin-houso 
stood  which  was  the  subject  of  Insurance 
in  this  case.  The  land  had  been  allotted 
to  her  as  dower  in  the  estate  of  Steele,  her 
deceased  former  husband.  It  is  not  denied 
that  the  land  bad  been  so  allotted  to  her, 
that  the  gin-house  stood  upon  the  land, 
and  that  it  was  destroyed  by  fire  during 
the  term  covered  by  the  Insurance.  To 
this  extent  there  Is  no  controversy. 

The  defense  took  four  forms :  First,  It 
was  and  Is  contended  that  Mrs.  Stoddard, 
In  her  application  for  insurance,  represent- 
ed herself  as  sole  and  absolute  owner  of 
tiie  gta-honse,  when  In  fact  she  owned  but 
a  llfe-eatate  In  It.  This,  It  la  claimed,  was 
a  breach  of  warranty,  which,  under  the 
provisions  of  the  policy,  worked  a  torfdt- 
ure  of  the  insurance.  In  the  second  place, 
it  Is  contended  that  tn  her  said  application 
it  was  represented  that  the  said  premises 
were  not  Involved  In  litigation,  whereas 
there  was  a  suit  then  pokdlng  which  dis- 
puted her  right  to  the  same.  The  applica- 
tion lor  Insurance  was  made  through  the 
husband  of  Mrs.  Stoddard,  and  In  said 
application  are  found  the  following  que** 
tions,  and  answers  thereto :  Is  there  any 
interest  in  the  property  other  than  your 
own?  Answer.  None  other  [than]  my 
wife  and  self.  •  •  •  In  litigation  or 
dispute?  A.  None. "  In  issuing  the  Insur- 
anc»  policy,  the  insurance  company  was 
represented  by  Franklin,  its  agent.  It  is 
replied  to  the  two  lines  of  defense  stated 
above  that  while  the  negotiation  for  In- 
surance was  pending,  and  before  the  poli- 
cy was  issued.  Franklin,  the  agent,  was 
notified  of  the  true  state  of  the  title,  aad 
ol  the  litigation,  which,  It  Is  asserted,  was 
in  progress,  and,  as  Is  claimed,  assailed 
Mrs.  Stoddard's  title  to  the  property.  JX 
it  be  true,  as  asserted,  that  Frauklln,  the 
c^^nt.  knew  or  was  notified,  pending  the 
negotiation,  of  the  nature  and  extent  of 
Mrs.  Stoddard's  ownership,  and  of  the 
alleged  litigation,  this  was  constructive 
notice  to  the  insurance  company;  and,  re- 
ceiving the  premium  and  Issuing  the  policy 
after  such  notice,  the  Insurance  company 
wUl  not  be  heard  to  complain  of  the  false 
repreaentation  or  breach  of  warranty.  To 
allow  It  to  do  so  would  be  to  sanction  bad 
faith  on  Its  part.  Insurance  Co.  v.  Young, 
68  Ala.  476;  Insurance  Co.  v.  Copeland,  8S 
Ala.  551.  6  South.  Rep.  148;  Insurance  Co. 
V.  Allen,  80  Ala.  571, 1  South.  Rep.  202  ;  3 
Wood, Ins.  S  152,  and  notel;  InsuranceOo. 
V.  Olmstead,  21  Mich.  246;  and  authorities 
on  brief  ol  counsel.  We  fall  to  perceive, 
however,  that  there  was  any  suit  in  prog- 
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rem  which  did  or  could  queatlon  her 
ownership  of  the  jcln-hoase.  The  trans- 
cript from  the  circuit  court,  made  a  part 
of  the  bill  of  exceptions,  certainly  falte 
short  of  making  tble  contratlon  good. 
That  was  a  posaeesory  Buit,  and  sousrht 
to  recover  only  the  dweHlng-honse.  The 
testimony  which  It  1b  claimed  shows  the 
title  to  the  land  on  which  the  gin-house 
fltood  was  In  dispute,  does  not,  In  onr 
opinion,  tend  to  show  tbe  character  of 
disputed  title,  which  would  avoid  the  pol- 
icy. 

The  third  ground  of  defense  rests  on  the 
alleged  reduction  on  the  amount  of  insur- 
ance on  thegln-house.  This  detwse  to  lim- 
ited to  the  amount  of  recovery,  and  does 
not  question  the  right.  Nine  days  after 
the  policy  was  issued  to  Mr.  and  Mrs. 
Stoddard  they, "  for  value  received ,  **  trans- 
ferred, assigned,  and  set  over  unto  H.  C. 
Keeble  ft  Co.  all  their  right,  title,  and  In- 
terest in  said  policy  of  insurance,  and  all 
benefit  and  advantage  to  be  dralved  there- 
from. This  was  done  with  the  knowledge 
and  authority  of  the  inanrance  company, 
evidenced  by  indorsement  on  the  policy, 
made  and  signed  by  Franklin,  the  com- 
pany's agent;  and  tbe  policy  was  placed 
in  tbe  hands  of  Keeble  ft  Co.  Franklin 
knew  Keeble  ft  Co.  held  tbe  policy.  On 
tbe  7th  day  of  September,  1886,-17  dayB 
after  the  transfer  of  the  policy  to  Kee- 
ble &  Co.,— Franklin,  the  agent,  called  on 
them,  and  notified  them  that  hie  company 
rpfased  to  carry  so  mocb  insurance  on  the 
gin-house.  He  asked  for  tbe  policy,  and, 
rectiving  it,  he  made  the  foil  owing  indorse- 
mfflituponlt:  "The  amount  of  9800,  cov- 
ering gln^hoase,  la  redncedtrom  this  date  to 
•400,  and  $18^  returned  assured,  receipt 
of  which  Is  acknowledged."  Franklin 
then  paid  to  Keeble  ft  Co.  a<  |18.G0  re- 
tarn,  part  premium,  and  V. ' received  It. 

Tbe  policy,  on  Ita  face,  provides  that 
*'thl8  Insurance  may  be  terminated  at  any 
time,  at  the  option  of  the  company,  on 
giving  notice  to  that  effect  and  refunding 
a  ratable  proportion  of  the  premium  for  the 
nnezplredterm  of  this  policy,  to  any  per- 
son namod  in  this  policy,  whether  owner, 
mort^iuree,  or  otherwise."  The  policy 
contains  no  provision  authoriilng  the  in- 
surance company  to  reduce  the  amount  of 
Insurance.  Authority  to  terminate  the  In- 
surance is  not  an  authority  to  reduce  the 
amount  of  tbe  risk.  Sucb  provision  In 
favor  of  insurance  companies  cannot  be 
enlarged  by  interpretation.  There  is  nd- 
ther  proof  nor  claim  that  Stoddard  and 
wife,  ur  either  of  them,  was  present  when 
this  reduction  was  made,  nor  that  they 
had  notice  that  It  wonid  be  made.  There 
is  proof  tending  to  show  that  notice  was 
carried  home  to  them  within  amonth  after 
the  reducttun,  and  other  proof  that  they 
were  not  Informed  of  It  until  after  tbe  ^n- 
houae  was  destroyed  by  fire  in  December. 
The  rulings  of  the  trial  court,  as  to  the 
authority  to  make  the  reduction,  and  Its 
legal  effect  on  the  rights  of  Stoddard  and 
wife,  are  free  from  error  prejudicial  to  ap- 
pellant, unless  there  was  error  in  the  rul- 
ings considered  further  on. 

The  fourth  and  last  defense  relied  on  In 
thto  case  Is  partial,  and  claims  only  a  re- 
duction In  the  amount  ot  damages.  Tbe 


substance  of  It  Is  that,  Inasmuch  as  Mrs. 
Stoddard  had  only  a  life-estate  tn  tbe  gin- 
house,  she  should  not  be  allowed  to  recov- 
er the  entire  value,  but  only  tbe  value  of 
her  life-estate.  The  general  rule  certainly 
la  that  tbe  owner  of  a  qualified  or  partial 
Interest  In  property  ean  only  Insure  to  the 
extent  of  that  Interest ;  and.  In  chbs  of  lose 
or  destruction  of  the  property,  bis  recovery 
must  be  limited  totbevalueof  his  Interest. 
Commercial  Fire  Ins.  Co.  Capital  Cily 
Ins.  Co.,  81  Ala.  320. 

It  will  be  borne  In  mind  that  one  of  the 
indispensable  conditions  of  plaintiffs'  right 
of  recovery  In  this  case  Is  that  the  jur7 
must  be  convinced  from  the  testimony 
that  Franklin,  while  he  was  negotiating 
the  insurance,  had  knowledge  or  notice 
tfaat  Mrs.  Stoddard's  title  was  only  a  life- 
estate.  If,  having  such  knowledge  or  no- 
tice, he  placed  the  Insurance  as  upon  an 
absolute  title,  and  he  demanded  and  re- 
ceived tbe  amount  orpremlum  which  would 
be  due  ajid  demandable  for  Insurance  of 
tbe  entire  ownership  of  the  property,  both 
reason  and  authority  demand  that  the 
loss  shall  becompen8ated,as  If  the  assured 
had  h^d  a  title  In  fee.  Insurance  Co.  v. 
Drake,  2  B.  Men.  47;  Merrett  v.  Insurance 
Co.,  42  Iowa,  11;  1  Wood.  Ins.  §  303; 
Strong  V.  Insurance  Co.,  10  Pick.  40;  Ang. 
Ins.  §  iM;  Insurance  Co.  v.  Deale,  18  Md. 
26;  Insurance  Co.  v.  BarraclUf,  ^  N.  J. 
Law,  548;  1  Phil.  Ins.  S  1044. 

Thecoart  charged  the  Jury  that  if  Frank- 
lin, while  transacting  the  business  of  plac- 
ing the  insurance,  acquired  the  Information 
that  the  assured  had  only  a  life-estate  in 
the  property,  and  was  Informed  of  the 
claim  and  antt  by  McCall,  ''the  plalntUf  la 
entitled  to  recover."  The  two  Inquiries 
hypothesised  in  tbte  charge  would  seem  to 
have  been  the  chief  questions  of  dispute 
bearing  on  this  aspect  of  the  case.  There 
were  other  questions  of  tact,  however, 
which  depended  on  parol  teetlmoDy,  oq 
which  the  Jury  were  req  ulred  to  pass  in  ar- 
riving at  a  verdict.  Thto  chai^  to  subject 
to  criticism,  but  we  need  not  comment  fur- 
ther upon  It. 

While  Stoddard  and  the  adjoster  were 
trying  to  adjust  the  amount  of  the  loss 
claimed  by  plaintiffs,  it  became  necessary 
that  they  should  examine  the  policy.  When 
the  adjuster  discovered  the  reduction  of 
the  amount  of  the  risk  which  Franklin  bad 
Indorsed  on  tbe  policy,  it  bad  tbe  ^ect  of 
breaking  up  the  adjustment,  and  of  pre- 
venting a  settlement.  It  was  clearly  com- 
petent for  Stoddard  to  testify  on  the  trial 
that,  before  the  occasion  referred  to,  he 
had  neither  knowledge  nor  Information 
thatthe  reduction  had  been  made.  Itbore 
materially  on  the  inquiry  whether  he  had 
ratified  FrankUn's  act  in  attempting  to  re- 
ducetbe  risk.  It  was  not  competent,  how- 
ever; to  prove  by  him,  or  by  any  one  else, 
as  was  permitted  to  be  done  In  this  case, 
what  he  said  when  he  testified  he  first 
learned  tbe  Indorsement  was  on  the  policy. 
The  permissible  inquiry  was  what  had  he 
previously  known  of  such  indorsement,  not 
what  he  had  previously  said  about  a  want 
of  such  knowledge.  The  only  effect  such 
testimony  could  have  was  to  corroborate 
the  evidence  of  Stoddard  given  on  the  trial, 
by  proving  that  be  bad  prevloualy  stated 
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the  Bame  tliinff.  The  role  la  tiiat  previoua 
Btatemente  made  by  a  wttneee  cannot  be 
proved  to  corroborate  the  teattmony  he 
maj  grlre.  Adama  v.  Thornton,  82  Ala. 
260,  8  South.  Rep.  20;  McKelton  v.  State, 
86  Ala.  504,  6  South.  Rep.  801.  There  ia  a 
limited  exception  to  the  rule,  but  the  pres- 
ent case  does  not  fall  within  the  exception. 
The  trial  court  erred  In  reeelTln^  thu  eri- 
dence. 

The  plalntlfb  were  allowed*  a^lnst  the 
objection  of  the  defendant,  to  read  In  evi- 
dence a  policy  isBued  the  year  b^ore,  Infiar* 
inK  the  identical  gin-bonae  which  is  In  con- 
tnjversy  In  the  present  suit.  Tbat  former 
policy  was  leaned  In  the  name  ol  Stoddard 
and  wife,  and  was  obtained  from  Franklin 
as  agmt,  bnt  from  a  different  Inanrance 
company,  of  which  Franklin  was,  at  the 
time,  the  agent.  It  waa  not  shown  that 
ivhen  the  former  policy  was  obtained 
Franklin  waa  in  any  way  connected  with 
the  Insurance  company,  def«idant  In  this 
snlt,  either  as  aeent  or  otherwise.  In  con* 
nection  with  this  testimony.  It  was  teeti- 
fled  by  Stoddard  that,  when  he  applied  to 
Franklin  for  the  first  or  former  policy,  he 
referred  the  latter,  Franklin,  to  Ndson,  his 
attorney,  for  a  statement  of  the  condition 
and  title  of  the  property.  Nelson  was  ex- 
amined, and  testified  that  he  bad  an  Inter- 
view with  Franklin,  had  answered  his 
queatlona,  but  could  not  state  what  in- 
formation be  had  given  him.  Had  simply 
answered  questions,  and  bad  not  told  him 
all  be  knew  In  r^rence  to  tbe  property. 
Did  not  remnnber  ho  had  told  Franklin 
anything  about  the  title.   We  thluk  the 

eollcy  issued  a  year  before  had  no  l^al 
earlnK  on  any  qnestlon  raised  in  the  prea- 
ent  suit,  and  that  nny  influence  It  coold 
have  exerted  was  Injurious  to  the  defend- 
ant bdow,  appellant  here. 

The  appellant  requested  tba  general 
charge  that.  If  the  Jury  believed  the  evi- 
dence, they  must  find  for  the  defendant. 
It  is  urged  before  us  that  the  trial  court 
erred  In  refusing  that  charge,  and  tb» 
grounds  taken  In  anppnrt  of  this  conten- 
tion are  the  following : 

First.  Thattheapplicatlon  tor  Insurance 
is  referred  to  in  the  policy.  Is  made  a  part 
of  the  con-teact  of  insurance,  and  Is  made  a 
warranty  that  its  statements  are  true, 
with  a  stipulation  that.  If  untrue,  the  pol- 
icyshall  bevold.  Itcannotbe  denied  that, 
as  matter  of  evidence,  the  writings  fully 
sustain  thle  contention. 

Second.  Thattlie  application  atatesthat 
the  entire  ownership  of  the  property  in- 
sured—the title  In  fee— was  in  Stoddard 
and  wife,  when  In  tact  there  was  only  a 
life-estate  or  dower  rigbt  in  Mrs.  Stoddard 
in  the  gin-bouse,  which  was  tbe  chief  sub- 
ject of  tbe  Insurance.  We  most  also  con- 
cede this  to  be  not  only  true,  but  nndls- 

Sated.  To  this  propoaltlon  It  was  replied 
y  plaintiff  that,  before  and  at  the  time 
the  policy  was  issued,  the  Insnraooe  com- 
pany, through  FnuDklin,  its  fluent,  was 
nntltied  of  the  extent  of  the  assnred's  title, 
and  tbatwitli  that  knowledge  he  accepted 
theprmiium  and  issued  the  policy,  as  upon 
an  absolute  title  in  few.  As  matter  of  law. 
we  have  seen  that  this  replication  Is  auffl- 
dent.  There  is  no  proof,  however,  that 
Franklin  had  such  notice,  and  hence  there 


was  nothing  on  wfaleh  to  submit  that  in* 
qofry  to  the  Jury.  The  burden  of  proving 
it  was  on  the  plaintiffs,  and,  falling  to 
prove  It,  there  should  be  no  recovery  for 
the  destruction  of  the  gin-house,  as  the 
facta  appear  In  the  presait  record.  This, 
becanae  of  the  waxranty  as  to  title. 

Third.  On  these  premises  It  Is  contended 
tbat,  because  tbe  Insurance  of  the  gin- 
house  ia  avoided  by  reason  of  the  breach 
of  warranty,  the  «itlre  insurance  most  be 
declared  void,  because  all  are  embraced  Id 
one  and  the  same  application,  and  in  one 
and  the  same  policy.  The  authorities  re- 
lied on  In  support  of  this  proposition  will 
be  found  in  the  bri^  of  counsel.  Wedo  not 
thinktiieysnpportthecontentlon  as  made. 
The  application  and  policy,  although 
each  of  them  in  a  single  paper,  neverthe* 
less  value  and  insure  each  article  of  prop- 
erty separately.  Day  v.  Insurance  Co.,  61 
Me.  01,  does  seem  to  support  appellant'* 
contention,  but  we  cannot  follow  It. 

There  are  other  authorities  which,  at 
first  glance,  appear  to  favor  the  doctilne 
eontFnded  for.  Frlesmuth  v.  Inanrance 
Co.,  10  Uuah.  687;  Brown  v.  Insurance  Co., 
11  Gush.  280.  In  the  Massachusetts  cases, 
however,  the  policies  were  issued  by  mutual 
insurance  corporaHons,  and  It  was  a  law 
of  their  organisation  that  property  In- 
sured by  them  stood  pledged  for  tbe  liabil- 
ities of  the  assured.  A  breach  of  warranty 
as  to  a  part  of  the  property  lessened  the 
security,  and  for  tbat  reason  it  was  hdd 
the  policies  were  thereby  avoided.  We  do 
notthlnk  these  cases  should  be  held  as  sup- 
porting tiie  docMne  contended  for  In  this 
case. 

There  is,  however,  another  aspect  of  this 
question  which  deserves  consideration. 
The  articles  of  property,  other  than  the 
gin-house,.'.' ^ich  were  the  subject  of  insor- 
ance,  and  wiiliuifwere  destroyed  by  the  flr^ 
were  more  or  lees  attached  to  the  gin- 
bouse,  were  In  tbe  gln-honse,  and  rightful- 
ly belonged  there.  They  stood  to  the  gin- 
bouse  as  machinery  does  to  the  factory 
building,  or  as  merchandise  does  to  the 
store-housein whlchitlskeptforaale.  Ade- 
atruction  of  the  gin-houae  would  alm<ist 
neceaaarily  involve  a  destruction  of  these 
other  Insured  articles.  Now,  while  we 
would  be  unwiUtng  to  annul  tbe  entlreln- 
surance  on  the  mere  fact  that  several  sub- 
jects, separately  valued,  are  found  em- 
braced In  one  application  and  In  one  policy, 
on  account  of  the  breach  of  warranty  as  to 
one  of  the  subjects,  yet,  in  a  case  like  the 
present,  there  is  reason  for  the  application 
of  a  different  principle.  In  Smith  v.  Ineur- 
ance  Co.,  2S>  Barb.  407,  the  principle  Is  cor* 
rertly  stated  In  the  head-note,  as  follows : 
"  Wbere  an  insurance  is  upon  furniture  as 
well  as  buildings,  and  the  policy  Is  held  to 
be  void  as  to  the  buildings,  by  reason  of 
false  warranty  as  to  Incumbrances  there- 
on, it  will  be  deemed  void  as  to  the  furni- 
ture also,  although  there  be  no  Incumbrance 
on  sui-h  furniture.  **  We  adopt  this  princi- 
ple OR  applicable  to  cases  like  Uie  present, 
whenever  tbe  policy  is  avoided  as  to  tbe 
realty  by  reason  of  the  false  warranty,  and 
the  personal  property  Is  In  the  house  or 
building  in  reference  to  which  the  false 
warranty  was  made.  Tbe  reason  of  the 
rule  is  alike  applicable  to  the.  property 
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falsely  warranted,  and  to  all  uther  proi»- 
erty  whose  loas  la  the  natural  consequence 
of  the  destruction  ot  the  former.  Lovejoy 

Insurance  Co.,  45  Me.  472. 

In  the  state  of  the  proof  found  in  this  rec- 
ord, the  ^neral  charge  in  favor  of  the  de- 
fendant ought  to  have  been  given. 

Beveraed  and  remanded. 


Gkobqu.  PAa  Rt.  Co.  t.  Qainrb. 
(Supreme  Court     Alabama.  Deou  9t  1889.) 
BaHiBOad  Comfakibr— C0H8OUDA.T10H— Judioiai, 
Notice. 

1.  The  power  of  a  railroad  company  to  acquire 
land  Id  aid  of  the  cooBtniction  of  its  road  will 
not  pass  to  a  consolidated  oorporaUon  of  which  it 
formB  a  part,  unless  its  line,  when  oompletod  ao- 
oordine  to  its  charter,  will  form  a  oontinnons  track 
.with  those  of  the  other  constitaents  of  the  uon< 
■oUdated  corporation,  so  as  to  admit  of  the  pas- 
•ageof  trains  without  break  or  interruption;  Code 
Aw.  1880, 1 ISSB,  proTldinK  that  railroad  companies 
whose  tracks,  when  completed,  admit  the  conttnu- 
0Q8  passage  of  cars,  without  break  or  interruption, 
m»  consolidate  themselves  Into  one  corporation, 
which  shall  possess  all  the  powers,  rights,  and 
franchises  of  its  constituent  members.  Railway 
Co.  V.  Wilks,  6  South.  Rep.  U,  followed. 

fl.  The  prinolple  that  courts  will  take  Judicial 
notice  of  all  matters  of  a  pablic  nature  or  of  facta 
that  are  commonlv  known  by  well-informed  per- 
sons, does  not  autDorize  the  court  to  assume  that 
the  lines  of  the  constituent  members  of  a  consol- 
idated railroad  companv,  when  completed  accord- 
ing to  their  charters,  will  be  so  located  as  to  ad- 
mit Uie  passage  of  trains  from  one  to  the  other 
oontinnonsly,  without  break  or  Interruption. 

Appeal  from  chancery  court,  Walker 
county;  Thomas  Cobbb,  Chancellor. 

The  bill  In  this  case  waa  filed  on  June  9, 
1884,  by  the  Georgia  Pacific  Railway  Com- 
pany against  George  S.  Qalna,  and  sought 
to  enforce  the  specific  performance  of  an 
agreement,  by  which  the  detradant  bound 
himself  to  convey  to  A.  H.  Colquit,  £.  C. 
Gordon,  and  W.  S.  Gordon,  "  their  asso- 
ciates and  successors, "  all  the  coal  and 
iron  on  and  in  a  certain  tract  of  land,  par- 
ticularly described,  containing  80  acres; 
"together with  the  rightto  enter  upon  the 
said  lands,  and  prospect  for  coal  and  iron, 
and  to  mine  Idie  aame.  If  they  ^onld  de- 
aire,  and  also  the  right  of  way  for  roads 
and  railroads  across  our  lands. "  This 
agreement  was  dated  August  19, 1880,  and 
was  signed  by  tbe  defendant  and  his  wife; 
and  it  was  in  tbe  same  words,  mutatis 
muttLndia,  as  the  contract  Involved  In  tbe 
case  of  Wllks  v.  Railway  Co.,  79  Ala.  180, 
which  is  there  set  out  in  lull.  It  recited 
that  said  Colquit  and  Gordon,  and  tiieir 
associates, "  propose  to  bnlld  a  railroad 
from  some  point  on  the  Tomblgbee  river, 
at  or  near  Columbus  or  Aberdeen,  Miss., 
or  from  some  point  on  the  South  & 
North  Kailrond  ot  Alabama,  or  from  some 
point  on  the  Alabama  Great  Southern 
Kuilroad,orfrom  some  point  on  tbe  Mem- 

f>bla  &  Charleston  Railroad,  and  running 
nto  and  through  the  county  of  Fayette  or 
the  county  of  walker,  state  of  Alabama, 
or  both  bound  them  to  begin  the  work 
ot  surveying,  building,  or  grading  such 
railroad  within  four  monthstrom  the  date 
ot  the  Instrument,  and  to  extend  It  to  the 
county  ot  Fayette  or  the  county  of  Walk- 
er, or  both,  "  within  three  years  from  this 
date;"  and  it  further  recited,  as  the  con- 


sideration moving  to  Gains  and  wile,  the 
advantages  and  benefits  supposed  to  ac- 
crue to  them  in  the  future  from  the  build- 
ing ofthecontemplated  railroad;  and  con- 
tained another  clause,  lo  theee  words :  "  It 
Is  further  especially  and  expressly  under* 
stood  that  no  such  deeds  to  the  coal  and 
Iron  we  own  shall  be  made  to  the  parties 
named  In  this  Instrument,  unless  tAieyahatl 
build  the  railroad  as  specified  In  this  in- 
strument; nor,  on  tbe  other  hand,  shall 
the  parties  who  now  propose  to  buUd  this 
railroad  be  liable  for  any  damages  should 
they  fall  to  build  the  name. "  The  original 
bill  allseed  that  "said  Colquit  et  al..  In 
strict  pursuance  of  the  tierms  and  atipula- 
tlons  ol  said  agreement  on  Uieirpart,  with- 
in less  than  four  months  from  said  19th 
day  ot  .August,  1880,  did  begin,  or  cause  to 
begin,  the  work  ot  surveying,  bnlldlng,  or 
grading  said  railroad,  and  did  also,  with- 
in three  years  from  said  date,  extend  said 
railroad,  under  the  name  ot  the  'Georgia 
Pacific  Railway,' from  Columbus,  Miss.,  on 
the  Tomblgbee  river,  so  as  to  reach  said 
Walkwconnty,  Ala. :  and  said  railroad  was 
completed,  equipped,  and  operated  from 
said  city  ot  Columbus  into  said  county  of 
Walker,  by  said  Colquit  et  al.,  and  their  suc- 
cessors, before  theexpirationof  threeyeara 
from  the  date  ofsaldcontract,andhaB  con- 
tlnuously,  sincelts  completion,  and  Is  now. 
In  constant  and  nmning  condition.**  It 
was  alleged,  also,  that  on  the  4th  day  of 
May,  18S3,  Colquit  and  bis  associates  sold 
and  transferred  aald  written  contract,  with 
all  rights  accruing  under  It,  for  valuable 
consideration, tothe  Richmond  &  Danville 
Extension  Company,  a  corporation  char- 
tered under  the  laws  of  Mississippi;  and 
that  said  last  corporation,  on  20th  Decem- 
ber, 1888,  sold  and  transferred  It  for  valu- 
able consideration  to  complainant.  An 
amendment  of  the  bill  was  added  April  6, 
1887,  ailing  that  "said  contract  was  bo 
acquired  by  complainant  as  property  taken 
by  It  for  subscription  to  the  capital  stock 
of  said  Geoigla  Pacific  Railway  Company 
by  said  R.&  D.  Extension  Company;**  and 
a  further  amendment,  October  20, 1887,  al- 
leging that  complainant  "had  the  author- 
ity and  power,  nnderthe  laws  of  Alabama, 
to  acquire  said  covmant  aa  aforesaid,  and 
now  has  the  aathority  and  power  to  hold 
and  own  the  same,  and  the  real  estate 
therein  described."  A  copy  of  the  com- 
plainant's charter,  as  it  was  called,  wua 
made  an  exhibit  to  the  original  bill,  betas 
the  proceeding  which  showed  Its  forma.- 
tlon  by  the  "consolidation  of  the  Georgia 
Pacific  Rallriad  Company,  ot  Georgia,  the 
Georgia  Pacific  Railroad,  of  Alabama.  th« 
Elyton  &  Aberdeen  Railroad  Company,  the 
Columbus,  Fayette  &  Decatur  Railroad 
Company,  and  the  Greenville,  Columbus  & 
Birmingham  Railroad  Company;"  the 
agreement  ot  the  consolidation  recltlnfc 
that  it  was  proposed  "  to  form  a  new  coa- 
aolidated  company,  for  the  purpose  <A  con- 
atmctlng,  owning,  and  operating  a  con- 
tinuous line  ot  railroad  from  Atlanta,  In 
the  state  ot  Georgia,  through  tbe  states 
of  Alabama  and  Mississippi,  to  some  point: 
on  the  MissisBlppI  river."  On  the  26th 
April,  1888,  a  further  amendment  of  tbe 
bill  was  made,  which  stated  the  incorpo- 
ration ot  three  ot  the  A^^tiama  cpmpaniea 
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aboTenamed,— namely,  theElyton  ft  Aber- 
deen Railroad  Company,  the  Columbus. 
Fayette  ft  Decatur  Railroad  Company.and 
the  GeoTgIa  Pacific  Railroad  (rompany,— 
referring  to  the  Seealon  Acts,  where  the 
cbartera  were  Bet  out  In  full ;  and  the 
amendment  added:  "Your  orator  further 
avers  that  said  three  railroad  companies, 
chartered  as  aforesaid,  contemplated  the 
building  of  three  seTerai  railroads  under 
their  respective  charters,  as  Indicated  in 
said  Incorporation  proceedings,  whose 
lines,  when  completed,  would  have  ad- 
mitted the  passage  of  burden  or  passenger 
cars  OTer  their  said  contemplated  roads 
continuously,  without  break  or  interrup- 
tion, from  the  city  of  Birmingham  or 
Elyton.  in  Jefferson  county,  Ala.,  at  a 

Solnt  on  the  Alabama  Great  Soathem 
atlroad,  where  the  same  crosses  the 
Luulsrllle  ft  NashTllle  (formerly  known  as 
the  South  ft  North  Alabama)  Railroad, 
to  Columbus,  on  the  Tomblgbee  river.  In 
Mississippi. "  The  several  acts  Incorporat- 
ing these  companies,  and  other  facts  con- 
nected with  th^r  organisation,  are  tertated 
In  the  opinion  of  the  court  in  the  case  of 
Wilks  v.RallwayCo.,78  Ala.180:  Railroad 
Co.  V.  Wilks,  86  Ala.  478,eSouth.Rep.  M,— 
and  it  Is  notneceesarytorepeatthem  here. 

On  final  hearing,  on  pleadings  and  proof, 
the  chancellor  dismlaeed  the  bill,  and  his 
decree  is  here  assigned  as  error.  The  rec- 
ord does  not  show  when  the  cause  was 
submitted,  except  by  lnter»ice;  the  note 
of  testimony  being  dated  October  2n,  1888, 
and  the  decree,  which  Is  dated  November 
22d.  reciting  that  "this  cause,  coming  on 
to  be  heard,  was  submitted  for  decree  In 
vacation  on  pleadings  and  proof. " 

MrQaIre  A  Collier,  for  appellant.  Hew- 
itt, Walker  A  Porter,  tor  app^lee. 

SoincBTiLLR,  J.  The  main  principle  of 
law  which  Is  to  govern  this  case  Is  fully 
discussed  and  settled  In  the  case  of  Ball- 
way  Co.  V.  Wllks,  86  Ala.  478,  •  South. 
Rep.  84.  We  had  held  on  a  former  appeal 
that  a  railroad  corporation  cannot,  with- 
out an  express  grant  of  power,  acquire  or 
recover  an  Interest  In  lands,  unless  it  is 
made  to  appear  that  such  property  is  aec- 
esaaiy  or  proper  lor  carrying  out  tiie  par- 
poses  for  which  the  corporation  was  or- 
ganised. Wllks  V.  Railway  Co..  79  Ala. 
\S0.  On  the  last  appeal  (86  Ala.  478,  6 
South.  Rep.  84,  supra)  we  decided  thatthe 
appellant  corporatlou  might  legally  assert 
the  right  claimed  to  the  land  In  controver- 
sy as  the  corporate  successor  of  the  Elyton 
&  Aberdeen  Railroad  Company,— one  of 
the  several  roads  consolidated  under  the 
name  ofthe"Georgla  Pacific  Railroad  Com- 

Enny, provided  the  case  should  be 
rought  within  tfae  terms  of  section  1588 
of  the  present  Code  of  Alabama,  (1886.) 
which  constituted  section  200S  of  the  Code 
of  1876.  The  Elyton  &  Aberdeen  road  had 
the  power  to  acquire,  by  purchase  or  gift, 
lands  in  the  vicinity  of  said  road,  or 
through  which  Its  route  passed,  "such  as 
may  be  granted  to  aid  In  the  constrDCtion 
of  said  road.  **  The  lands  in  controversy 
are  alleged  to  belong  to  that  clasn.  It  Is 
not,  however,  every  consolidation  of  rail- 
roads that  will  confer  on  the  newcorpora- 
Hon  in  which  the  old  ones  are  merged  the 


sum  of  their  chartered  powers.  The  stat^ 
nteproTides  on  this  subject  as  follows: 
**  Whenever  the  lines  of  any  two  or  more 
railroads,  or  contemplated  railroads, char- 
tered under  the  laws  o/l  this  or  any  other 
state,  which,  when  completed,  may  admit 
the  passage  of  burden  or  passenger  cars 
over  bny  two  or  more  of  such  roads  con- 
tinuooBly,  without  break  or  Interruption, 
such  companies  ara  authorised,  bedore  or 
after  completion,  to  consolidate  than- 
selves  Into  a  single  corporation ; "  and  the 
prescribed  mode  of  consolidation  Is  fully 
set  out  In  the  statute.  Code  1886,  8  1588. 
It  Is  only  where  the  consolidated  com- 

Sanies  are  shown  to  be  of  the  class  spool- 
ed, and  the  provisions  of  the  statute  as 
to  such  merger  are  substantially  complied 
with,  that  the  new  corporation  Is  au'nioi^ 
Ised  to  "possess  all  the  powers,  rights, 
and  franchises"  of  its  corporute  prede- 
cessors merged  in  it.  Section  1583;  Rail- 
way Co.  V,  Wilks,  86  Ala.  478,  6  South. 
Rep.  34. 

The  amendmmt  of  the  bill,  so  far  as  Its 
mere  allegations  are  coacemed,  perhaps 
brings  this  case  within  the  statute.  But 
there  Is  no  proof  to  sustain  these  all^ap 
tlons.  We  cannot  know  Judicially  that 
the  original  roads.  If  completed  according 
to  their  charters,  would  have  been  so 
located  as  "to  admit  the  passage  of  bur^ 
den  or  passenger  cars"  from  the  one  to 
the  other  "continuously,  without  break, 
or  Interruption."  Some  evidence  is  nece» 
sary  to  enlighten  the  mind  of  the  conrt  on 
thlssnblect.  There  is  a  growing  disposi- 
tion, it  Is  true,  for  the  courts  to  eztoid 
the  area  of  Jndlcial  knowledge,  so  as  to 
keep  proi>er  pace  with  the  rapid  advance 
of  art,  science,  and  general  knowledge. 
But  there  Is  a  prudmt  limitation  tobeput 
npon  this  principle,  so  as  to  confine  it  to 
ma  tters  of  a  general  and  public  natnre,  or 
such  as  donoteoucem  Individuals  or  local 
communities.  The  facts  most  be  of  such 
age  or  duration  as  to  have  become  estab- 
lished as  a  part  of  thecommon  knowledge 
of  well-informed  persons,  at  least.  The 
failure  of  proof  on  this  point  authorized 
the  dismissal  of  the  bill  aside  from  other 
questions  raised. 

The  case  was  submitted  in  term-time  on 
pleadings  and  proof,  and  the  chanedlor 
bad  full  authority  to  decide  it  In  vacation 
by  final  decree  on  the  merits;  either  party 
aggrieved  having  the  power  to  apply  to 
the  chancellor  for  a  rehearing  by  the  sec* 
ond  day  of  the  next  ensuing  term  of  his 
conrt  following  the  vacation.  Rule  of 
Practice  No.  80,  (Code  1886,  p.  825.)  It  Is 
not  a  case  wherethe proof  is  snffldent  and 
the  alle^^atlnns  Insufficient,  but  the  reverse. 
No  amendment  of  the  pleadings  Is  needed, 
and  it  is  too  late  to  correct  the  deficiency 
ol  proof.  Hooper  v.  Strahun,  71  Ala.  75; 
Gilmer  v.  Morris.  80  Ala.  78.  88;  Gilmer  t. 
Wallace,  75  Ala.  220. 

The  decree  of  the  chancellor  Is  free  from 
error,  and  must  be  affirmed. 

MONTOOHEBT  ft  E.  BT.  CO.  V.  PEKBTMAN. 

(Supreme  Coxtrt  of  Alabama.  April  8, 1800.) 
Box  or  E^oxpTioNS— SioKiwe. 
Under  Code  AIl  1886,  1 2763,  wbioh  provtdee 
that,  OD  Che  tidlareor  Tefosal  of  the  nreiiding  Judge 
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to  sign  a  bill  of  ezoeptlons,  "tbe  mprome  oonrt 
must  receive  sncb  eTidenee  of  tbe  facta  as  may  be 
deemed  br  It  satisfactory,  and  proceed  to  bear  tbe 
cause  as  if  tbe  bill  bad  been  signed  by  tbe  oourL  *> 
evideoce  whicb  sbows  wltboat  conflict  tbat  a  bill 
of  exoeptiOQB  tmly  states  botb  tbe  faots  as  tbey 
appeared  inertdence  and  tbe  mlings  of  tbe  oonrt 
soagbtto  be  rOTiewed.  tbat  tbe  bill  was  tendered  to 
the  judge  before  tbe  adjourDmeDtof  tbe  term,  and 
tbat  be  failed  or  refused  to  sign  It,  warrants  tbe 
supreme  court  In  declaring  tbe  bill  of  exceptions  to 
be  established  as  U  signed. 

Appeal  from  drcultcoart,  Barboarcoan- 
ty. 

Moqnemore,  White  &  McKenaie,  for  ap- 
pellant. D.  D.  G&ytou,  W,  C.  SwajiaoD, 
and  A.  H.  MerrtUt  for  appellee. 

SoMSBVXLLE,  J.  The  motion  Is  one 
made  bythe  appellant  to  eetabllsh  a  bill  of 
exceptions  which  the  presidlnsT  Judge  tailed 
or  refused  to  slsn.  The  statute  provides 
for  tbe  establlahment  of  anch  bills  hj  this 
court,  declaring  that  "the  supreme  court 
most  receive  such  evidence  of  the  facts  aa 
may  be  deemed  by  It  satisfactoiTi  and  pro- 
ceed to  hearthecauee  asiftheblU  had  been 
aigned  bythe  court."  Code  1886,  §  2763; 
Code  1876,  §  8111.  Bule  of  practice  No.  89 
Inthls  court  provides  the  mode  of  taking 
and  certifying  the  requisite  testimony  In 
such  a  proceeding.  Code  1886,  p.  806.  The 
requirements  of  that  rule  seem  in  the  pres- 
ent case  to  have  been  followed  with  scru- 
pulous exactness.  The  only  testimony  of- 
fered Is  that  of  tbu  appellant's  counsel, 
which  shows  the  following  facts  satisfac- 
torily: (1.)  That  the  bill  of  exceptions, 
which  Is  fully  set  out  In  the  record,  is  a 
correct  one,  stating  the  fcwts  as  they  ap- 
peared lo  evidence  truly,  so  far  as  necessa- 
ry to  present  for  review  the  exceptions 
taken  to  tbe  rulings  of  the  court,  and  stat- 
ing correctly  the  rulings  of  the  court 
sought  to  be  reviewed;  (2)  that  the  bill 
was  prepared,  and  during  the  term  at 
which  the  trial  occurred  was  tendered  to 
the  trial  Jadge  before  adjournment  for  hla 
signature ;  (3)  that  the  Judge  failed  or  re* 
Inaed  to  sign  the  bill  as  thus  presented. 

On  this  state  of  facts  the  evidence  shows 
without  conflict  every  prerequlsi  te  required 
by  tlie  statute  lorthe  establlahment  ol  the 
Iiill.  Themotion  is  therefore  granted,  and 
the  appellant's  bill  declared  to  be  eatab- 
llRhed  as  if  it  had  been  signed  in  due  form 
by  the  presiding  Judge. 


Ruse  et  aJ.  v.  Bbombbro. 
(Supreme  Court  qf  Alabama.  Dec  17, 1889.) 

AonOH  BT  ASSIONES— PsinDTTLKNT  COHVETl.aOXS 

—Deed  to  Wife. 

1.  Tbe  assignee  of  two  creditors  of  a  common 
debtor  may  nnite  botb  claims  in  one  bill  under 
Code  Ala,  S  8M4,  permitting  simple  contract  cred- 
itors to  proceed  In  equity  to  subject  property  of 
the  debtor,  f raudulentiv  conveyed,  to  their  claims. 

a.  Where  a  subscriber  to  the  capital  stock  of  a 
oorporaUon  gives  in  payment  liis  demand  notes, 
a  call  by  the  directors  for  tbe  nnp^  sabsi-ription 
is  not  necessary  to  enable  the  assignee  of  i  li<'  Lorpo- 
ratioD  to  sue  on  the  notes,  orto  file  a  bill  to  subject 
to  their  payment  property  freadulently  oonveyed 
by  the  subscriber. 

8.  Where  a  purchaser  of  land  causes  a  half  In- 
terest therein  to  be  conveyed  to  bis  wife  as  a  gift, 
the  wife's  interest  is  liable  for  bis  existing  debts; 
a  voluntary  convejranoe  being  fraudulent  in  AJsr- 


bama  as  to  tiie  existing  creditors  of  the  donor,  with- 
out referenoa  to  tbe  intent  of  the  Murties,  tb» 
flnan<dal  oondlUon  of  tbe  donor^  or  tbe  Una  anA 

value  of  tbe  property  donated. 

4.  Though  at  law  an  absolute  deed  Intended  to 
operate  merely  as  a  mortgage  is  abaolntely  void  a» 
to  tbe  existing  oreditora  of  the  gmtor,  yet  in 
eq.nity.  where  no  actual  fraud  Is  proven,  tbe  gran- 
tee, who  assumed  tbe  payment  of  the  grantor'a 
unpaid  pQrcbase-money  notes,  will  be  permitted 
to  hold  his  deed  as  a  means  of  reimbursement  fOT 
freeing  the  laud  from  the  purobase-mouey  lien. 

Appeal  from  chancery  court,  Moblleconn- 
ty;  TuoHAS  W.  Coleman,  Chancellor. 

Action  by  Fred  C.  BromberSi  asidgnee 
of  the  Alabama  Insunuce  Company  and 
the  Citizens*  Inanrance  Company,  against 
John  C.  Buse  and  others,  to  aet  aalde  an 
alleged  fraudulent  conveyance.  From  a 
decree  in  complalnwt's  favor,  defendants 
appeal. 

Code  Ala.  1886,  S  3544.  provides :  "  A  cred- 
itor without  a  lien  may  file  a  bill  In  chan- 
cery to  discover,  or  to  subject  to  the  pay- 
ment of  his  debt,  any  property  which  baa 
been  fraudulently  transferred  or  conveyed, 
or  attempted  to  be  fraudulently  trans- 
ferred or  conveyed,  by  his  debtor." 

Overall  A  Beator,  for  appellants.  Q.  I/. 
d  H.  T,  Smith  and  F,  O,  Bromberg,  (or 
appellee. 

Clopton,  J.  Appellants  oomplaln  that 
the  chancellor  reused  to  allow  ui  amend- 
ment ol  the  answer  to  the  amended  bill, 
and  on  this  ground  ask  a  reversal  of  the 
decree.  The  amendment,  though  not 
formal,  may  be  regarded  In  the  nature  of 
a  demurrer,  and  will  so  be  treated.  Under 
the  statute  authorizing  the  incorporation 
of  a  demurrer  in  the  answer,  and  the  lib- 
eral construction  placed  upon  the  statnte 
of  amendments,  a  defendant  has  tbe  right 
to  amend  hia  answer,  at  any  time  before 
final  decree,  by  Incorooratlng  a  demurrer 
therein.  Shaw  v.  Undaey,  60  Ala.  344. 
But  a  denial  of  the  right  will  not  revwae 
tbe  decree.  If  It  appears  that  defendants 
were  not  prejudiced  thereby. 

The  bill  is  filed  by  appnllee  in  the  capaci- 
ty of  assignee  of  two  distinct  and  insolvent 
corporations,  tbe  Alabama  Insurance 
Company  and  the  CltlzaiB'  Insurance  Com- 
pany, and  asaaila  for  fraud  certain  convey- 
ances of  a  lot  of  land  in  Mobile.  Appellee 
was  appointed  by  separate  aaalgnmenta. 
The  firat  question  raised  by  the  propoaed 
amendment  relates  to  the  right  of  com- 
plainant to  unite  distinct  dalms,  assigned 
separately  by  the  companies,  in  a  bill  at- 
tacking fortraud  aconveyance  of  his  prop- 
erty by  a  common  debtor,  without  having 
first  obtained  Judgments  at  law,  on  which 
executions  have  issued,  and  been  returned 
"No  property."  Tbe  contention  is  that 
the  statute  which  authorizes  a  creditor, 
without  a  lien,  to  file  a  bill  In  chancery  to 
subject  to  the  payment  ol  his  debt  proper- 
ty fraudulently  conveyed  by  his  debtur, 
does  not  extend  to  such  creditors  the  gen- 
eral rule  which  permits  separate  Judgment 
creditors  to  Join  aa  complainants  in  a  liill 
having  such  object.  The  statute  has  been 
in  operation  nearly  30  years.  From  the 
time  of  Its  enactment  it  has  been  the  com- 
mon practice  to  unite  In  such  bills  two  or 
more  creditors,  without  a  lien,  seeking  to 
enforce  separate  and  distinct  demands. 
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Many  coses  have  been  reviewed  in  this 
court  without  the  propriety  of  the  prac- 
tice beint;  queetioiieU.  The  statute  has 
been  generally  considered  as  operatlns  to 
place  uimple  contructand  judgmentcredlt- 
ors,  an  tu  the  remedy,  on  the  aame  foot- 
ing. Were  ltdifflculttopereeive  anysoimd 
priociple  of  equity  pleading  on  which  to 
JnstiKy  It,  we  would  long  hesitate  to  disturb 
a  practice  so  general  and  continuous, 
especially  as  Us  tendency  and  effect  are  to 
promote  convenience,  and  to  prevent  mul- 
tiplicity of  suits. 

In  Railway  Co.  t.  McKensle,  85  Ala.  546, 
6  Soutli.  Bep.  823,  tbe  bill  was  for  discov- 
ery, and  was  filed  under  section  3645, 
Code  1886.  The  section  was  construed  as 
creating  a  right  in  both  Judgment  and 
simple  contract  creditors,  and,  in  connec- 
tion with  the  succeeding  section,  (3546,) 
as  providing  tha  remedy  for  the  enforce- 
ment of  the  right.  The  latter  section  pro- 
videa  that  any  number  of  Judgment  credit- 
ors Dp<Hi  whose  Judgments  executions 
have  been  Issued,  and  returned  "No  prop- 
M-ty  found, "  may  join  as  complainants  in 
such  bill.  Onthls  express  and  limited  pro- 
viBlon,  and  the  omission  therefrom  of  cred- 
itors without  a  lien.  It  was  held  that  the 
Btatate  does  not  allow  the  latter  class  <rf 
credttorsto  become  common  suitors.  Sec- 
tion 3544.  under  which  the  present  bill  la 
filed,  does  not  create,  but  only  extends  to 
simple  contract  creditors,  without  reatric- 
tlon  or  qnallflcalion,  express  or  Implied,  a 
rlghtand  remedy  which  Judgmentcreditors 
posoconed  independent  of  statutory  pro- 
viBlons.  But  whether  separate  creditors, 
without  a  lien,  may  join  In  such  bill,  is  not 
the  precise  qneutlon  presented  by  the 
amendment.  The  claims  of  both  com- 
panies aivassleued  and  unite  in  oomplaln> 
ant,  by  which  he  acquires  a  common  Inter- 
eut  In  them.  They  are  of  the  same  stand- 
lufcand  dignity.  The  purposeof  theblU  Is 
to  subject  to  their  payment  a  common  es- 
tate, and  all  the  defendants  are  Interested 
In  tlie  subject-matter  of  the  suit.  By  Join- 
ing the  claims  In  one  bill,  expense  Is  dimln- 
ished,  unnecessary  and  multiplied  litiga- 
tion avoided,  and  tbe  def^dants  are  not 
prejudiced,  we  can  see  no  dlfflcalty  that 
can  arise  from  allowing  complainant  to  as- 
sert in  one  bill  his  title  as  asHlgnee  to  a 
common  relief  In  i-espect  to  the  several 
claims.  On  the  coming  In  of  the  report  of 
the  register  the  decree  may  be  so  moulded 
tLH  to  properly  adjust  the  rights  and  equi- 
ties of  the  respective  parties. 

The  amendment  further  controverts  the 
right  of  complainant  to  proceed  to  subject 
property  alienated  by  the  debtor  to  the 
payment  of  notes  given  forttaennpald  cap- 
ital stock  subscribed  for  or  purchased  by 
him  until,  by  proper  proceedings  against 
all  the  shareholders,  the  amount  of  tbe 
outstanding  liabilities  of  the  corporation 
Is  ascertained,  the  pro  rat&  proportion  of 
each  assessed,  and  a  call  therefor  made. 
When  the  liability  Is  upon  a  subscription 
to  the  capital  stock,  and  the  charter  or 
contract  of  subscription  providcH  that  tiie 
sliares  shall  be  paid  In  as  requli'ed  by  the 
board  of  directors,  the  general  rule  Is,  that 
the  stockholder's  liabllit.v  doeanot  mature, 
and  he  cannot  be  sued  by  the  company. 
nntU  a  call  Is  made.  II  the  charter  and 
v.7Bo.no.I3 — 25 


contract  of  subscription  are  silent  as  to 
the  time  of  payment,  a  call  or  assessment 
is  an  implied  condition  precedent  to  a  ma- 
tured liability.  The  rule  le  otherwise 
when,  by  the  provisions  of  the  charter  or 
of  the  contract,  the  entwcriptton  Is  paya- 
ble at  specified  times,  and  in  specified 
amounts.  In  snch  case  the  liability  ma- 
tures, and  the  subscriber  Is  bound  to  pay. 
In  all  events,  on  the  day  stated.  A  call  fa 
not  requisite.  1  Mor.  Priv.  Corp.  §  144; 
Cook,  Stocks,  S  106.  The  grantor  In  two 
of  the  conveyances  attacked  gavenotea  for 
the  unpaid  capital  stock  of  the  companies 
payable  on  demand.  Without  regard  to 
a  call  or  assessment  upon  all  the  share- 
holders, the  company  could  have.  Institut- 
ed, at  any  time  after  the  dates  of  the  re- 
spective notes,  a  suit  at  law  upon  the 
notes  orbave  filed  a  bill  to  subject  to  their 
payment  property  fraudulently  conveyed 
by  the  debtor;  such  suit  being  a  sufilcient 
demand.  Complainant,  as  assignee  ap- 
poin'ted  by  the  board  of  directors,  » 
clothed  with  all  the  rights  and  powers  of 
the  board  essential  to  make  the  corporate 
assets  available,  and  for  this  purpose  may 
maintain  any  suit  at  law  or  In  equity 
which  thecorporation could  havebrought. 
Chamberlain  v.  Bromberg,  83  Ala.  579,  Z 
South.  Rep.  434;  Wooldrldge  v.  Holmes, 
78  Ala.  568.  The  disallowance  of  tbe  pro- 
posed amendment  does  not  affect  the  pro- 
priety of  the  decree,  so  far  as  the  questions 
raised  thereby  are  concerned. 

Complainant  seeks  by  the  bill  to  set 
aside  for  fraud  two  conveyances  made  by 
Ruse  and  his  wife  to  Hermann  W.  Leln- 
kauff, — one  on  September  22.  1886,  and  the 
other  on  March  20,  1887.  The  first  may  be 
disregarded,  as  It  was  superseded  by  the 
second,  which  recites  that  It  was  executed 
to  express  the  tme  consideration  of  tbe 
first.  The  deeds  are  absolute  In  form,  but 
the  answers  admit  that  they  were  a  secu- 
rity for  the  repayment  of  the  amount  ex- 
pressed as  the  consideration,  and  were  In- 
tended to  operate  asmortgages.  Itls  well 
settled  that  such  conveyances  are  fraudu- 
lent and  void  as  to  existing  creditors,  be- 
cause  they  operate  a  reservation  ot  a  se- 
cret benefit  to  the  grantor.  Neither  the 
boon  Sdea  of  the  debt,  nor  the  absence  of 
fraudulent  intent,  nor  Ignorance  of  the  le- 
gal consequence,  will  relieve  tbe  infirmity. 
Their  condemnation  rests  on  the  Inevita- 
ble tendency  and  effect  to  hinder,  delay, 
and  defraud  creditors.  Sims  v.  Gaines,  64 
Ala.  392;  Uill  v.  Butledge,  (Ala.)  4  South. 
Bep.  135. 

The  premises  in  question  were  purchased 
by  Ruse  from  W.  G.  Little,  who  conveyed 
them  March  20, 18S5,  to  him  and  bis  wife. 
Mrs.  Ruse  has  not  paid,  norwas  it  intend- 
ed that  she  should  pay,  with  her  own 
menus,  one-halt  or  any  part  of  the  pur- 
chase money.  By  an  unbroken  line  of  de< 
clsions.  It  is  tlie  settled  law  In  this  state 
that  a  voluntary  conveyance  Is  fraudulent 
as  to  the  existing  creditors  of  the  grantor, 
without  reference  to  tbe  Intent  of  the  par- 
ties, the  financial  condition  of  the  donor, 
or  the  kind  and  value  of  the  property  do- 
nated. Seals  V.  Boblneon,  75  Ala.  363. 
Ruse  having  purchased  the  property,  and 
having  caused  a  half  Interest  to  be  con- 
veyed to  Mrs.  Ruse  as  a  glf  t,  tjie  convey- 
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ance,  so  far  as  reBpccte  the  liability  of 
tbat  Interest  to  bis  exlstlog  debts,  Is  tbe 
eaiue  in  its  nature  and  consequence  as  a 
voluntary  conveyance  by  him  to  bis  wife; 
and  the  property  may  be  subjected  by  bis 
existing  creditors,  unless  LelnbaufT  is  a 
hoaa  Sde  purchaser  without  notice,  which 
be  cannot  be,  when  claiming  under  a  deed 
tdenounced  fraudulent  by  the  law. 

It  appears,  however,  that  Ruse  paid  on- 
ly a  small  part  of  the  purchase  money  in 
cash,  and  for  the  deterred  payments  two 
notes,  for  $1,250  each,  were  gtvcu,  signed 
by  himself  and  wife.  Leinkauff,  by  the 
deed  to  him,  and  as  part  of  Its  consldera- 
tion.assumed  to  pay  these  notes.  At  law 
a  deed  constructively  fraudulent  is  abso- 
lutely void,  but  In  equity  the  rule  Is  more 
tolerant.  There  Is  a  clearly- defined  dis- 
tinction between  the  consequences  of  a 
conveyance  fraudulent  in  fact,  and  ol  one 
only  constructlTely  fraudulent.  A  deed 
tainted  with  actual  (rand,  concaved  and 
executed  with  intent  to  binder,  delay,  or 
defraud  creditors,  will  not  be  permitted 
to  stand  torthepurpose  of  reimbursing  the 
grantor  any  advances  he  mayhave  made 
In  consequence  of  it.  He  will  not  be  al- 
lowed to  receive  benefit  from  bis  fnlqul- 
touB  act.  The  rule  Is  otherwise  when  the 
deed  1b  only  fraudulent  by  operation  of 
law,  or  the  circumstances  attending  Its 
execution  are  merely  suspicions.  A  con- 
veyance partly  volnntary,  because  of  the 
inadequacy  of  its  consideration,  If  not 
made  with  fraudulent  Intent,  may  stand 
as  security  for  the  consideration  actually 
paid,  and,  when  only  constructively  friwid- 
ulent,  will  be  upheld  for  the  purpose  of  re- 
paying the  grantee  any  adrances  made 
Dy  talm  In  removing  Incumbrancee  from 
the  property,  as  Bubservlent  to  the  equity 
of  the  case.  Potter  v.  Oracle,  68  Ala.  303; 
Gordon  v.  Tweedy,  71  Ala.  202:  Caldwell 
V.  King,  76  Ala.  149;  Gllbey  v.  Pollock,  82 
Ala.  503,  3  South.  Rep.  99. 

Whether  or  not  Ruee  procured  the  con- 
veyance of  one-half  Interest  to  his  wife,  or 
withheld  it  from  record,  with  a  fraudulent 
Intent,  is  Immaterial.  If  conceded,  the 
equities  of  Lelnkanff  are  not  affected  there- 
by. He  had  no  connection  with  its  execu- 
tion, no  notice  of  such  Intent,  and  did  not 
participate  therein.  His  right  to  relra- 
bursement  depends  on  the  character  ol  the 
deed  made  by  Ruse  and  wife  to  him.  The 
debt,  as  security  for  which  it  waeexecuted, 
Is  shown  to  be  bonttttde.  A  deed  was  tak- 
en Instead  of  a  mortgage  as  a  matter  of 
convenience,  and  was  suegested  by  a  third 
party  as  the  propermode,  on  the  erroneous 
idea  that,  though  a  married  woman  bad 
no  capacity  tu  make  a  mortgage,  she 
might  make  an  absoluteconveyance  of  her 
statutory  separate  estate  to  secure  orpay 
the  debts  of  her  husband.  Fraud  must  be 
proved,  not  presumed.  Some  of  the  sur- 
rounding circumstances  seem  suspicious, 
but  are  not  sufficient,  the  onusot  proof  be- 
ing on  complainant,  to  Justify  the  conclu-- 
sion  of  actual  fraud.  The  Inference  that  a 
deed  absolute  in  form  was  taken  in  order 
tu  obtain  a  conveyance  supposed  to  be 
valid  as  to  Mrs.  Ruse,  and  not  with  Intent 
to  defraud  credltorB,  is  more  reasonable 
and  consistent  with  honesty  of  purpose. 
Tbe  notes  lor  the  unpaid  purchaee  money 


constituted  a  vendor's  lien,  subordinate 
to  which  was  complainant's  right  to  sub- 
ject the  premises  to  the  debts  of  Ruse.  To 
make  his  title  effectual,  Leinkauff  as- 
suiiied  to  pay  the  purchase-money  notee 
to  the  Trador.  Complainant  obtains  full 
equity,  wheal  lie  subjects  the  premises  In 
the  same  condition  In  which  Chey  were 
when  alienated  by  Ruse.  He  does  not 
render  equity,  it  allowed  to  avail  himself 
of  their  freedom  from  the  iDcumbrance  ef- 
fected by  the  grantee.  Iielnkauff's  equity 
Is  to  be  substituted  to  the  rights  ol  Ruse's 
vendor.  This  can  now  be  accomplished  on- 
ly by  permitting  bis  deed  to  stand  lor  the 
purpose  of  reimbursing  the  amount  paid 
or  advanced  by  blm  to  free  the  premises 
from  the  superior  incumbrance,  In  consid- 
eration of  either  orboth  of  the  deeds  made 
by  Ruse  and  wife  to  Leinkauff.  Whether 
any,  and  what  portion,  of  the  purchase 
money  dae  by  Base  to  Little,  his  vendor, 
was  BO  paid  or  advanced,  can  be  ascer- 
tained by  a  reference  to  the  register. 

The  decree  declares  that  complainant  is 
entitled  to  have  the  property  sold  to  sat- 
isfy his  claims,  and  omits  to  provide  for 
the  reimbursement  ofthe  grantee.  In  this 
respect,  it  Is  erroneous.  As  the  chancel- 
lor reserved  the  power  to  modify  the  de- 
cree on  the  final  hearing,  the  other  ques- 
tions presented  by  counsel  can  be  more 
properly  and  satisfactorily  determined  aft- 
er the  register's  report  phall  come  In. 

Reversed  and  remanded. 

Apidlcatton  for  rehesring  ovorroleA  April  Si, 


tfATOB,  Era.  ov  Birmitvobam  v.  Ki.EIX. 
(Supreme  Court  cf  Alabama,  April  S9, 1890b) 

TAUnOlt— ASSESSHEITT  FOB  PDBUO  DmovniSHTB 
~-CONSTITUTIOHAI.  IiAW. 

Assenments  under  Laws  Ala.  1884-S5,  pp. 
090-033,  anthoridng  tbe  olty.of  Binningfaun  to  a»- 
MBB  abottlng  owners  for  paving  ■treetii  and  lUce 
Improvements  in  proport&n  to  tho  beneflt,  and 
make  anoh  aMeBsmeots  a  Uen,  are  not  a  tax,  with* 
in  Conat.  Ala.  art.  11,  1 1,  which  requires  that  all 
taxes  shall  be  assessed  In  exact  proportion  to  the 
value  of  tbe  property  levied  on,  and  section  7,  which 
provides  that  no  <dty  shall  levy  a  larger  rate  ot  tax- 
ation, in  any  one  year,  than  one-half  of  one  per 
centum  of  the  value  of  the  property  as  assessod  for 
state  taxation  during  tbe  preoedlng  year,  and  the 
act  of  168^-66  ia  ooDsUtutiooal. 

Appeal  from  city  court  of  Birmingham ; 
H.  A.  Sh&bpc,  Judge. 

This  suit  was  brought  by  the  mayor  and 
aldermen  ofthe  city  of  Birmingham  against 
John  Klein,  and  sought  to  recover  a  cer- 
tain amount  assessed  against  him  and  his 
property  to  pay  for  curbing  and  grading  a 
sidewalk  In  front  of  his  property.  The  as- 
aesHment  wasmade  under  the  axstapproved 
February  16, 1885,  and  referred  to  in  tbe 
opinion.  To  the  complaint  as  filed  by  the 
plaintltt  the  defendant  demurred  on  the 
ground  that  the  act  was  nnconstitutlonal 
as  infringing  upon  the  taxing  power  as 
given  by  the  constitution,  and  that  by  the 
act  It  was  sought  to  tax  the  property  oth- 
erwise than  "in  exact  proportion  to  the 
value  of  the  property.^  The  demurrer 
was  sustained  by  the  lower  court,  and  the 
act  held  to  be  unconstitutional ;  and  It  Is 
now  Irom  this  ruling  of  the  city  court  that 
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the  present  appeal  is  prosecuted,  and  the 
same  Is  a«tsigned  as  error. 

Cabaniss  &  We&kley  and  ^oguemore, 
Wbite  &  McKenxie,  {or  appellant.  Jackson 
E.  lA>ngt  for  appellee. 

McCiJCLUN,  3.  Tblaappeal  Involves  the 
constltutlonnlUy  of  an  act** to  authorise 
and  empower  the  mayor  and  cUdermen  of 
Birmlnf^bam  to  Improve  the  dldewalka  ot 
the  city  ol  Birmingham,  Alabama,  at  the 
cost  of  parties  whose  property  abuts  such 
BldewalkB,"  approved  February  16,  1886, 
(desB.  Acts  1884-86,  pp.  620-622.) 

Those  sections  of  the  act  which  are  nec- 
essary to  an  nnderatandlnfc  of  the  point 
under  consideration  are  the  following: 
''Section  1.  Be  It  enacted  by  tbe  general 
assembly  of  Alabama  that  the  mayor  and 
aldermen  of  Birmingham  shall  have  full 
power  and  authority  to  cause  and  procure 
all  sidewalks  alon^  the  streets,  avenues, 
and  alleys  now  established, or  hereafter  to 
be  estabUdied,  In  said  city,  to  be  graded, 
leveled,  cnrbed,  graveled,  slagged,  cindered, 
pared,  or  macadamized,  or  to  be  regraded, 
releveled,  recurbed,  r^raveled,  reslagged, 
recindered,  repaved,  or  remacadamtzed.  In 
such  manner  and  by  such  methods  and 
with  sacb  material  as  they  may  deem  best 
and  proper.  Sec.  2.  Be  It  further  enacted 
that  the  said  mayor  and  aldermen  of  Bir. 
minghamshallhave  the  power  to  hare  such 
work  done,  or  cause  the  same  to  be  done, 
and  the  expense  thereof  shall,  after  the 
completion  tbereol,  be  by  said  mayor  and 
aldermen  ol  Birmingham  {uuaessed  upon 
tbe  abutting  owners  of  lands  or  lots  lying 
along  and  adjacent  to  the  streets  or  alleys 
along  wfateh  such  work  la  done.in  propor^ 
tion  to  the  amoont  of  tbe  benefit  accruing 
to  each  abutting  owner;  and  all  such  as- 
sessments shall  be  and  constitute  a  lien 
upon  the  lands  and  lots,  respectively,  upon 
which  they  shall  be  so  assessed.  '* 

It  thus  appears  that  the  purpose  of  the 
act,  and  its  effect,  if  valid,  is  to  authorize 
local  aasessments  against  property  to  pay 
for  pavements  constructed  alonglts front; 
tbe  cost,  as  between  different  owners,  to 
be  apportioned  with  reference  to  tbe  bene- 
fits which  are  assumed  to  accrue  to  tbem, 
severally,  from  the  betterment.  However 
the  relative  benefits  are  to  be  determined 
In  a  givoi  case,  and  the  sum  to  be  charged 
on  a  particular  lot  ascertained , — whether 
by  reference  to  tbe  superfldal  area  of  the 
property, or  tbe  length  ol  its  abutment  on 
tbe  flid«walk.  or  the  uses  to  which  It  Is  de- 
voted, as  b^ng  to  a  greater  or  less  extent 
facilitated  by  the  Improvement,  or  the  en- 
hancement thereby  of  its  value  compared 
with  other  property  subject  to  the  gross 
assessment,— one  thing  Is  assured :  that 
the  assessment  Is  not  made  with  reference 
to  the  value  of  tbe  property,  nor  with  ref- 
erence to  the  limitations  ontiie  rate  ol  mu- 
nicipal taxation.  It  Js  manifest,  therelore, 
that  it  tbe  assessment  is  a  "  tax, "  within 
the  meaning  of  the  constitution  of  Ala* 
bama,  the  statute  aetbortzing  it  is  repog- 
nant  to  section  1  of  article  11  of  that  in- 
strument, which  requires  that  "all  taxes 
levied  on  property  in  tbis  state  shall  be  as- 
sessed in  exact  proportion  to  tbe  value  of 
such  property," and  also  to  section 7 of 
that  article,  which  provides  that  "no  city, 


town,  or  other  mDnlclpal  corporation 
•  •  •  shall  levy  or  collect  a  larger  rate 
of  taxation  in  any  one  year,  on  the  prop- 
erty thereof,  than  one-half  ot  one  per  cen- 
tum of  tbe  value  of  such  property  as  as- 
sessed for  state  taxation  during  the  pr^ 
ceding  year."  There  is  no  longer  any 
doubt  but  tbat  organic  Hmitatloufi  on  tbe 
taxing  pow^er,  though  expressed  in  general 
terms,  apply  us  well  to  tbe  exercise  of  that 
power  through  tbe  medium  of  municipal 
corporations  and  for  municipal  purposes 
as  to  its  exercise  directly  by  the  legislature 
for  state  purposes ;  and  hence  the  require- 
ment that  all  taxes  levied  on  property  In 
this  state  eball  be  assessed  ad  valorem 
would  obtaiu,witb  respect  to  municipal 
taxation,  even  In  the  absence  of  the  other 
provision  quoted,  requiring  such  taxation 
to  be  based  on  the  value  of  property  as  as- 
sessed tor  state  taxation.  Mobile  v.  Insur- 
ance Co.,  &3  Ala.  570.  Both  the  sections 
noted,  therefore,  bear  upon  assessments 
for  municipal  purposes;  and,  If  either  cov- 
ers the  local  assessment  under  considera- 
tion, tbe  law  authorizing  it  must  fall.  It 
Is  a  fair,  if  not  necessary,  Inference  that 
tbe  terms  "  taxes "  and  "  taxation"  have, 
respectively,  tliesame  meaning,  wherever 
found  in  article  11  ol  tbe  constitution. 
The  taxes  **  which  moat  be  laid  on  a  basis 
of  value  In  section  I  constitnte  tbe  "taxa* 
tlon"  referred  to  for  state  purposes  In  sec- 
tion 4,  lor  county  purposes  In  section  6, 
and  for  municipal  purptues  In  section  7; 
ajid  tJierefore  the  only  municipal  taxation 
which  tbe  constitution  recjuires  to  be  as- 
sessed in  exact  proportion  to  the  value  of 
property  Is  that  embraced  in  the  terms  ol 
section  7.  The  most  .liberal  construction 
of  which  tbe  language  of  that  section  Is 
susceptible  will  not  admit  ot  its  applica- 
tion to  local  cuisessment  to  provide  for  lo- 
cal improvements  of  sidewalks.  By  the 
very  terms  employed  throughout  the  arti- 
cle, the  taxes  and  taxation,  whether  state, 
county,  or  municipal,  are  those  which 
make  up  tbe  general  revenues  of  the  one  or 
the  other  political  division,  as  the  case 
may  be,— revenues  which  come  from  all 
the  property  In  tbe  territory,  and  go  to 
di'fray  general  governmental  expenditures, 
aM  distinguished  from  special  outlays  to 
provide  for  purely  local  exigencies.  With 
respect  to  section  7,  this  is  made  to  appear 
with  great  clearness  by  Its  reference  to  tbe 

eroperty  to  wlilch  the  limitation  it  imposes 
i  made  to  apply,  and  by  tta  requirement 
as  to  the  assessment  upon  which  tbe  mu- 
nicipal levy  must  be  predicated .  Not  only 
is  the  levy  by  any  city  to  be  made  "on  the 
property  thereof,"  /.  e.,  the  whole  taxable 
property  thereof,  but  it  must  be  made  on 
such  property  as  assessed  tor  state  taxa- 
tion during  the  preceding  year. "  No  such 
thing  is  known,  or  was  kuown  when  tbe 
constitution  of  1875  was  adopted,  or  bad 
ever  been  known,  as  local  assessments  ol 
property  for  state  taxation.  The  stats 
assessment  upon  which  the  only  munlcl- 
pal  levy  treated  ot  in  the  organic  law  is  re- 
quired to  be  based  is  a  general  asseesinent 
of  all  property  within  tbe  corporate  limits, 
and  is  Intended,  as  the  provisos  to  section 
7  show,  to  provide  a  fund  for  the  general 
expenses  of  the  city  government.  Tbe 
city's  levy  there  limited  must  be  put  upon 
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the  whole  property  taxed  by  the  state,  at 
the  valuation  fixed  by  the  state'e  agents. 
This  necessarily  and  wholly  excludes  any 
Idea  of  a  local  assesBnient  of  particular 
property  for  any  purpose,  or  to  be  laid  in 
any  manner,  undertheconstitution.  Noth- 
iBK  In  that  Instrument  refers,  or  can  be 
made  applicable,  to  such  a  local  cbai^. 
It  this  si>ecle8  of  taxation— for  It  Is  taxa- 
tion, and  referable  to  the  taxing  power, 
though  differing,  as  we  shall  see,  from  the 
"tRxes"  and''tasatlon"  reftnlated  In  state 
constltutlonB— is  to  be  upheld,  it  must  be 
referred  to  the  sovereign  power  of  the  gen- 
eral assembly,  which  has  been  curtailed 
only  to  the  extent  of  express  constitution- 
al limitations.  If  article  11  contains  no  In- 
hlblldon  upon  the  power  of  the  legislature 
in  respect  to  local  assessments  by  cities 
and  towns,  the  act  under  conalderation  Is 
valid,  and  the  assessment  Involved  here 
was  well  laid;  for  no  proposition  Is  now 
better  established  in  the  law  than*  that 
constitutions  are  not  In  the  nature  ol  en- 
abling acts,  but  are  limitations  npon  the 
otherwise  boundlesspowers  of  legisfaturee, 
or,  in  other  words,  that  the  general  assem- 
bly Is  not  to  look  to  the  oi^anic  law  to 
ascertain  what  Is  permitted  It  to  do,  but 
only  to  find  what  inhibitions  are  thereby 

Sut  on  its  action.  Cooley,Const.I<lm.479; 
urrougha,  Tax'n.S  145;  2  Dill.  Mun.  Corp. 
S  787;  Irwln  t.  Mobile,  67  Ala.  6;  Dorman 
T.  8tate,  84  Ala.  331;  Hare  v.  Kennerly.  88 
Ala.  60S,  8  flouth.  Rep.  dSS. 

Harlng  attempted  to  demonstrate  that 
the  assessment  here  could  not  have  been 
made,  under  the  provisions  ol  the  constitu- 
tion, either,  as  it  was  made,  on  a  basis  of 
benefits,  or  even  on  a  basis  of  the  Talue  of 
the  particular  property,  it  next  becomes 
necessary  to  determine  whether  the  organic 
law  l8  exclusive  ot  all  other  assessments 
against  property  than  those  of  which  It 
treats.  In  such  sort  as  to  amount  to  a  pro- 
hibition upon  the  legislature  In  respect  to 
an  asBessmentof  theclasB  under  considera- 
tion. It  Is  not  questioned  but  that  the 
power  which  this  statute  undertakes  to  del- 
egate to  the  municipality  of  Birmingham 
is  apart  of  the  taxingpowerlnhernitlnall 
government,  and  without  limltatlonB  other 
than  those  expressed  In  the  organic  law. 
Itls  equally  freefrom  doubt  that  the  power 
ol  taxation  Is  never  to  be  taken  to  be  sur- 
rendered bylntendment  or  Implication,  and 
that,  without  an  expressed  surrender,  clear 
and  explicit  In  its' terms,  it  must  be  held  to 
reside  undiminished  In  the  legislature.  Glas- 
gow r.  Rnwse,  48  Mo.  479-489 ;  Baltimore 
7.  Railroad  Co.,  48  Amer.  Dec.  631:  Battle 
T.  Mobile,9  Ala.  234,  44  Amer. Dec.  438,  note 
441 ;  2  Dill.  Mun.  Corp.  §  752.  Are  the  pro- 
vlslons  ol  article  11,  referring,  as  we  have 
seen,  to  general  taxes  and  taxation,  and 
to  such  only,  expressed  limitations  on  the 
power  of  the  legislature  with  respect  to  lo- 
cal assessments  on  property  to  pay  for  lo- 
cal Improvements  which  benefit  that  par- 
ticular property?  We  think  not.  The 
overwhehiiing  weight  of  authority  la 
against  suc-h  a  conetructlon,  and  in  favor 
ol  the  validity  of  such  assessments.  In 
cunBidering  the  question,  JuriBts  and  Judges 
have  proceeded  on  the  theory  that  such 
charges  were  not  taxes.  In  the  ordinary 
sense,  or  within  the  meaning  and  Intent  of 


constitutional  provisions  similar  to  those 
of  Alabama,  but  that  they  are  In  the  nat- 
ure of  eompensatlon  for  a  benefit  peculiar 
to  the  owner  ol  the  abutting  property, 
and  traceable  to  hini ;  that  such  assess- 
ments are  not  exacted  forthe  general  pub- 
lic welfare,  and  do  not  go  to  tiie  support 
of  governmental  ag^icies.  from  the  exlat- 
eace  and  maintenance  ol  which  each  cttl- 
sen  derives  a  like  benefit,  but  that  they  are 
demandable  because  the  government  has 
expended  an  equivalent  sum  in  improving 
the  property  against  which  they  are  laid, 
and  thereby,  not  the  public,  bat  the  indi- 
vidual owner  of  the  property  Improved, 
has  been  to  that  extent  the  gainer.  A  tax. 
it  Is  said.  Is  a  contrlbntlon  to  the  general 
fund.  The  amount  of  It  Is  taken  from  the 
Individual,  and  nothing  which  benefits  him 
individually,  as  distinguished  from  the 
mass  of  cltisens.  Is  given  In  the  place  of  It. 
Be  pays,  and  by  the  amount  be  pays  la 
poorer  than  he  was  before.  Not  so  with 
an  assessmnit  of  theclass  we  are  consid- 
ering. The  property  owner  pays  It,  but. 
In  legal  contemplation,  he  loses  nothing. 
He  receives  the  value  ol  his  money  in  the 
betterment  of  his  property;  and.  in  addi- 
tion to  this,  he  Is  benefited  to  the  same  ex- 
tent that  all  othercltisras  are,  In  that  a 
thoroughfare  of  the  city  in  which  his  prop- 
erty Is  situated,  and  he  probably  lives,  is 
Improved.  The  aathoritiies  almuat  uni- 
versally take  sncb  an  Imposition,  though 
confessedly  laid  under  the  taxing  power, 
out  of  the  cat^ory  of  ''taxes'*  and^taxa- 
tion, "  as  those  terms  are  employed  In  or- 
ganic limitations  on  legislative  power  to 
levy  or  authorlEe  the  levying  of  taxes,  and 
In  general  statu  tes.  Cooley ,  Tax'n,  02&-637 ; 
Burroughs,  Tax'n,  46<M68;  2  Dill.  Man. 
Corp.  SS  752,  71^  781,  et  seq. ;  People  t. 
Brooklyn,  4  N.  T.  420;  Sheeban  t.  Hospi- 
tal,  60  Mo.  IBS;  Dorgan  v.  Boston,  12  Al- 
len, 228;  Nichols  T.Bridgeport,  23  €k>nn. 
189 ;  Garrett  v.  St.  Louis,  25  Mo.  505 ;  Cabi 
v.  CommlHSloners,  86  N.  C.  8;  Shuford  v. 
Commissioners,  Id.  663;  BUI  v.  Higdon,  5 
Ohio  St.  248:  King  v.  Portland,  2  Or.  14tt; 
Norfolk  V.  EUlB,  26  Orat.  227;  Roundtree 
T.  Oalveaton,  42  Tex.  612;  Baltimore  v. 
Cemetery  Co..  7  Md.  617;  Chambers  t.  Sat- 
terlee,  40  Cal.  497:  Edgorton  v.  Green  Cove 
Springs,  19  Fla.  140:  Goodrich  t.  Turnpike 
Co.,  26  Ind.  119;  Hfnes  v.  Leavenworth,  8 
Kan.  1S6;  Municipality  v.  Dunn.  10  La. 
Ann.  57;  Mots  v.  Detroit,  18  Mich.  495; 
WilllaraB  v.Cammack,  27  Miss.  209;  Macon 
V.  Putty,  57  Miss.  878;  People  v.  Austin,  47 
Cal.  868;  Bridgeport  t.  Railroad  Co.,  86 
Conn.  256;  Uayden  v.  Atlanta,  70  Oa.  8l7; 
Paving  Co.  V.  Gogreve,  5  South.  Rep.  848; 
Manufacturing  Co.  v.  Tax  Collector,  89  La. 
Ann.  467, 1  South.  Rep.  878. 

On  the  other  hand,  the  decisions  In  three 
or  four  states  are  to  the  effect  that  local 
assessments  of  this  character  cannot  be 
made  under  constitutional  provisions  re- 
quiring equality  and  nnttormlty  of  taxa- 
tion, and  asHessments  in  proportion  to 
the  value  of  property.  The  leading  case 
maintaining  this  view  Is  that  of  Chicago 
v.  Lamed,  34  111.  208.  The  coucluslon  in 
that  case  may,  perhaps,  find  some  justifi- 
cation in  the  peculiar  phraseology  of  the 
constitutional  proTlslonssupposed  to  bear 
on  the  question,  though  an  opposite  con- 
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dualon  was  reached  by  the  Vti^i^la  court 
on  aabstantially  the  same  provlsluns. 
Norfolk  V.  Ellis,  supra.  The  effect  of  this 
Iltinole  decision  was  subsequently  reme- 
'  tlied  by  an  amendment  of  the  constitu- 
tion. The  supreme  court  of  Arkansas,  In 
Peay  t.  LltUe  Bock.  32  Ark.  31,  followed 
this  IIUdoIb  decision,  and  another  by  the 
Wisconsin  court,  (Weeks  t.  Milwaukee, 
10  AVIa.  242,)— which  Is,  perhaps,  also  refer- 
able to  i>ecallar  terms  of  the  constitution, 
an(\  which,  at  most,  only  imports  doubt 
as  to  whether  the  requirement  for  uniform- 
ity of  taxation  applied  to  and  defeated  lo- 
cal asswsments,— and  b^d  such  local  as- 
seasiuents  could  not  be  authorized  undera 
constitution  which  required  property  to 
be  taxed  uniformly  and  according  to  value. 
This  Arkansas  decision  Is  not  reconcilable 
with  the  earlier  case  of  McGehee  v.  Math- 
is,  21  Ark.  40,  on  substantially  the  same 
point.  A  like  conclusion  has  been  reached 
in  Tennessee  and  Oolorado;  but,  as  la  the 
lUlnolB  caae,  the  terms  of  the  or^antc  law 
which  were  supposed  to  enforce  the  result 
were  something  morethangeneral  require- 
ments for  uniformity  and  equality  of  taxa- 
tion, and  assessments  on  the  basis  of  vaJ- 
ae.  Palmer  V.  Way,  6  Colo.  110;  Mcl!ean 
T.  Chandler,  9  Heisk.  349.  When  to  these 
cases  are  added  those  of  Mobilev.  Dargan, 
and  Mobile  v.  fiallroad  Co.,  decided  by  this 
«>Qrt.  which  w  ill  be  presratly  uonaidered 
more  particularly.  It  ra  b^leved  that  the 
full  array  of  adjudications  afralnst  thecon- 
stitutionality  of  laws  like  that  involved 
here  la  presented.  After  marshaling  the. 
authorities  pro  and  con  on  this  question. 
Judge  CocUey  concludes:  "The  fact  very 
clearly  appears  that,  while  there  Is  not 
such  a  concurrence  ot  Judicial  opinion  as 
would  be  desirable,  the  overwhelming 
weight  ol  authority  Is  In  favor  of  the  po- 
sition that  all  such  provisions  for  equality 
and  uniformity  In  taxation,  and  for  taxa- 
tion by  value,  have  no  application  to  these 
special  assessments "  against  abutting 
property  to  pay  lor  the  construction  of 
sidewalks.   Cooley,  Tax'n.  634. 

We  now  recur  to  tlie  two  cases  decided 
by  the  supreme  court  ot  this  state,  and 
noted  above.  They  each  Involve  the  va- 
lidity of  the  same  statute,  and  were  decid- 
ed at  the  same  term ;  the  one  being  cited  as 
tlie  authority  to  support  the  other,  and 
the  one  thus  cited  itself  being,  ou  this 
point,  unsujiported  by  reference  to  any 
autbority.  Not  only  is  this  true,  but  the 
opinion  essays  no  argument  la  support  of 
the  conclusion  reached,  nor  enters  upon 
any  consideration,  which  it  might  be  sup- 
posed a  question  so  Important — decided, 
for  aught  that  appears,  as  upon  first  im- 
pression— would  have  elicited.  In  the 
opinion  In  Mobile  v.  Ballroad  Co.,  more- 
over, there  Is  an  intimation  that,  bad  the 
assessment  been  by  heneflts  instead  ot  by 
frontage,  the  act  authorizing  it  would  not 
have  been  open  to  the  objection  of  uncon- 
stitutionality. Veiy  clearly.  If  the  consti- 
tution applied  at  all,  it  would  have  been 
equally  fatal  whetherthe  assesHment  were 
by  frontage  or  by  benefits,  since  neither 
niodewoitld  meet  the  organic  requirement 
of  assessment  In  exact  proportion  to  the 
value  ot  property.   Mobile  v.  Dargan,  45 


Ala.  310:  Mobile  v.  Ballroad  Co.,  Id.  822. 

Not  only  are  these  cases  opposed  to  the 
great  weight  of  Judicial  opinion  in  other 
states  and  to  all  authoritative  texts,  but 
they  are  In  conflict  with  a  later  adjudica- 
tion of  this  court.  In  the  cose  ot  Irwin  v. 
Mobile,  57  Ala.  6,  the  w:t  declared  in  Mobile 
V.  Dargan  to  have  been  repealed  by  the 
constltntion  of  1868  again  came  under  re- 
view with  r^erence  to  an  assessment 
which  had  been  made  before  that  constitu- 
tion became  tlie  supreme  law  ot  the  state. 
This  court  intimated  such  doubt  of  the 
correctness  ot  the  decision  in  Dargan's 
Case  as  is  implied  by  citing  a  preponderat- 
ing run  of  authorities  holding  theopposlte 
view,  and  by  declining  to  again  decide  the 
point,  because  It  was  not  necessai?  to  the 
case  in  hand.  The  court  then  proceeds  to 
pass  on  the  validity  ot  the  law  authorizing 
the  levy  of  local  assessments  against  lands 
to  pay  for  Improvements  upon  which  they 
abut,  as  brought  to  the  touch  ot  constl- 
tntional  proTislons  of  force  before  the 
eonstituUon  of  1868.  The  conclusion  was 
that  such  a  law  was  not  repugnant  to  the 
provisions  of  the  organic  law  theretofore 
In  force.  Inasmuch  as  the  constitutions  of 
1819, 1861,  and  1865  each  contained  a  clause 
requiring  that  "all  lands  liable  to  taxa- 
tion In  this  state  shall  be  taxed  In  propor- 
tion to  their  value, "  we  are  unable  to  ech 
cape  the  conclusion  that  the  court  took 
the  view  held  by  nearly  all  other  courts, 
.  that  general  organic  provisions  for  taxa- 
tion by  valuation  have  no  applfeatton  to 
local  assessments  for  local  street  Improve- 
ment; oth^rwi8e,ltconldnot  havereached 
the  conclusion  announced.  That  concln- 
sion,  therefore.  Is  in  irreconcilable  conflict 
with  the  opinion  in  Dargan's  Case,  and  Is 
no  more  or  less,  In  effect,  tlian  a  latw  ad- 
judication by  this  court  that  the  former, 
decision  is  unsound. 

But,  aside  from  this,  the  cases  of  MoUle 
V.  Dargan  and  Mobile  v.  Ballroad  Co.  are 
unsound  In  principle,  and  opposed  to  the 
great  weight  of  authority.  It  is  true  the 
clause  of  theconstltutlon  involved  in  those 
cases  was  reordalned  aftw  that  decision 
was  made;  and  ordinarily  the  re-enact- 
ment of  a  law  after  It  haa  been  Judicially 
Interpreted  will  be  held  to  Impress  the  Ju- 
dicial construction  upon  It.  But  this  Is 
not  a  universal  canon  of  construction, 
even  where  identically  the  same  language 
has  been  employed:  and  In  thlscase,  while 
section  1  of  article  11  of  the  constitution  of 
1876  Is  Identical  with  section  1  of  article  9 
of  the  constitution  of  1868,  yet  the  pre- 
sumption that  the  convention  of  1875  in- 
tended that  section  should  bear  the  con- 
struction put  on  It  in  Dargan's  Case  Is  re- 
butted by  the  succeeding  sections  ot  that 
article,  which  are  new  to  the  constitution 
ot  1875,  and  which  demonstrate  that  the 
tramers  ot  the  present  organic  law  had  In 
mind,  and  Intended  to  provide  tor,  r^u- 
late,  and  limit,  In  and  by  the  ordination  uf 
artlclell.  only  general  taxation  for  general 
governmental  pu rposes, — state,  coun ty , 
and  municipal.  The  rule  ot  construction 
referred  to,  It  thus  appears,  rests  upc/n  a 
presumption  of  Intention  whicbls  rebutted 
by  the  language  employed  by  the  makers 
o|  the  present  constitution.  We  cannot 
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give  It  any  operation  In  thta  case;  and  we 
cannot  follow  the  cases  relied  on,  and 
would  not,  even  had  their  sooodnetis  not 
been  already  drawn  In  quesUon  In  the  ease 
of  Irwin  T.  Mobile,  supra. 

The  flonnder  view  la  that  taken  In  the 
Tety  nnmerone  cases  dted  aboTe,-~and, 
thongh  very  nnmerouB,  they  are  by  no 
means  all  that  so  bold,— to  the  effect  that 
provisions,  whether  in  statutes  or  consti- 
tutions, relating  to  funeral  taxation  for 
state,  county,  and  municipal  purposes,  or 
either,  have  no  application  to  special  as- 
sessments laid  against  abutting  property 
to  pay  lorstreet  improvements  which  have 
benefited  and  enhanced  the  value  of  the 
property  so  assessed.  The  statuteautbor- 
ulng  such  assessments  In  the  city  of  Bir- 
mlnghamis  a  valid  enactment.  The  judg- 
ment of  the  city  coart,  Involving  a  con- 
trary ruling.  Is  reversed,  and  the  cause  re- 
manded. 

WBUB  at  al.  T.  LOTTIBVILLR,  N.  O.  ft  T.  Bt. 

Co. 

(Suprwn*  Court  of  MUHaslppL  April  91, 1890.) 

COBTS— ApPSili. 

No  appeal  lies  from  a  decree  awarding  costs, 
onless  there  is  an  abuse  of  the  Judicial  disoretlon 
of  the  ehanoeUor. 

Appeal  from  chancery  court,  Washing- 
ton county;  W.  R.  Thiqo,  Chancellor. 

The  question  Involved  in  this  case  Is  a 
matter  of  costs  which  grew  out  of  the  case 
of  Wilzinsky  v.  Railway  Co.,  reported  in 
6  South.  R^.  709,  in  which  Wilzinsky  filed 
a  bill  to  enfoln  the  railway  company  and 
Weiss  &  Goldstein  from  building  a  seed 
bouse  on  land  donated  by  him  lor  railway 
purposes,  etc.  When  that  case  went  back, 
and  the  matter  of  costs  came  up  to  be  set- 
tled, the  chancery  court  taxed  Weiss  & 
Qoldateln  with  the  eosts,  Arom  which  they 
appealed. 

PhelpB  Jk  iSfriaaer,  for  appellants.  Far- 
mer A  Pensy,  for  appellee. 

CooFEB,  J,  An  appeal  does  not  Ue  from 
the  decree  of  a  chancellor  awarding  costs, 
unless  it  appears  that  there  has  been  an 
arbitrary  and  clearly  erroneous  exercise 
of  that  Jadidal  discretion  by  which  in  such 
matters  he  is  alone  controlled.  Sledge  v. 
ObeDChain,  69  Miss.  619. 

Decree  affirmed. 


Board  of  SnpcBTnoBS  v.  Jobkston  Bt  nr. 
(Suprenw  Court  of  jnsvteflpTri.  April  81, 1890.) 
Taxation— Suit  roa  Colleotioh. 
In  l£i»aiuippl  taxes  cannot  be  collected  by 

suit 

Appeal  from  chancery  court.  Hinds  coun- 
ty; Warrek  Cowan,  Chancellor. 

Appellant  brought  this  action  ,  by  bill 
in  chancery,  to  recoverfrom  Johnston  and 
wife  taxes  alleged  to  be  due  the  connty  of 
Hinds  tor  several  years  on  certain  Hinds 
county  bonds  and  certain  articles  of  Jew- 
elry. There  was  a  decree  dlsmlBslng  the 
bill  as  to  the  taxes  claimed  on  the  Hinds 
county  bonds,  but  giving  decree  for  Che 
sum  claimed  as  due  on  the  Jewelry,  etc., 


from  which  the  board  «f  supervisors  ap- 

Jealed;  but  no  appeal  was  prosecuted  by 
obnston  and  wife. 

J.  &  J.  M,  Sbelton,  for  appellant.  Jaa.. 
£.  Teixer.  for  appellees. 

Cooper,  J.  Since  there  Is  no  appeal  by 
the  defendants  from  the  decree  of  the  court 
below,  the  decree  must  stand,  in  so  tar  as 
relief  was  affoi-ded  to  complainant.  But 
it  Is  now  settled  In  this  state,  by  a  recent 
decision,  that  no  suit  can  be  maintained 
for  thecollectlonoftaxes.  State  v.Fiaua, 
66  MlsB.  426,  6  South.  Rep.  816. 

The  appenants  cannot  complain  of  a  de- 
'cree  which  has  i^ven  them  less  than  they 
claim,  under  circumstances  In  which  th«y 
werenotentltledto  recover  anythinff. 

Decree  affirmed. 


BoLXiB  T,  Stats. 

(Stiprwe  Court  cf  MigaUHppt  April  SI,  1800.) 
Bau  aw  iMToxiOATDia  LiQDOBB— EvmsHos. 

Od  iDdlotmMit  for  nnhnrfnUj  raUlUng  Bpiii- 
ituoo*  liquors,  tba  evidenoe  showed  tbat  defend- 
ant built  a  lemonade  stand,  and  sold  lemonade.  In 
front  of  a  tent  whlob  he  had  hauled  to  a  place 
where  there  was  a  public  eatherinfr.  A  stranger 
owned  the  tent,  ana  sold  whisky  In  it.  Defendant 
kcqtt  his  loe  In  tbe  tent,  bat  was  not  oonneoted 
with  the  sale  of  the  whisky,  field,  that  it  was 
error  to  ehai^  the  Jury  that  if  th«y  beUeved  that 
defendant  was  owner  of  the  whisky,  or  In  any  wvy 
participated  in  Ita  sale,  or  enooaraced  the  aiue,  as 
agent,  servant,  or  clerk,  he  was  gulty. 

A^eal  from  circuit  conrt,  Winston  coun- 
ty; 3.  H.  Terral,  Judge. 

Appellant,  Bollls.  was  Indicted  tor  nn- 
lawfully  retailing  spirituous  liquors.  On 
the  4th  day  of  July,  1889,  he  hauled  a  tent 
to  a  place  where  there  was  a  public  gath- 
ering, and  put  himself  up  a  stand  for  sell- 
ing lemonade  In  front  of  the  tent,  which 
bad  been  pitched.  It  appears  that  the 
tent  belonged  to  a  stranger,  and  during 
the  day  a  bottle  ol  whisky  Is  shown  to 
have  been  sold  in  It  by  him.  Bollls  was 
not  connected  with  tbe  sale,  but  he  kept 
his  Ice  in  the  tent,  and  went  in  and  out 
tor  the  purpose  of  getting  ice  as  needed  at 
his  lemonade  stand.  He  is  not  shown  to 
have  sold,  or  known  of  the  sale  of,  the 
whisky.  Thecourt  belowgave  the  follow- 
ing instruction  for  the  Btat<i:  "Thecourt 
instructs  the  Jury  that  If  they  believe,  from 
all  the  facts  and  circumstances  in  evidence, 
that  the  defendant  was  the  owner  of  the 
whisky,  or  if  he,^ther  directly  or  indirect- 
ly, participated  In  the  sale,  or  encouraged 
It,  as  servant  or  agent  or  clerk,  in  any 
manner  whatever,  then  he  is  as  gnllty  of 
retailing  as  If  he  had  sold  the  whisky  him- 
self or  owned  the  whisky;  for  all  parties 
who  are  either  directly  or  indirectly  Inter- 
ested in  the  unlawful  sale  of  liquor  are 
equally  guilty  whether  they  are  present  In 
person,  selling  It,  or  not."  There  was  ver> 
diet  and  judgment  against  Bollls,  from 
whirh  he  appeals. 

Sjrkea  &  Richardson,  for  appellant.  T. 
M.  Miller,  Atty.  Gen.,  for  tbe  State. 

Cooper,  J.  The  court  erred  in  giving 
Uie  first  instmctlon  tor  the  state.   We  do 
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not  kDow,  and  cannot  concdve,  how  the 
appellant  la  supposed  to  have  **  encourajced, 
M  oerrant,  a^nt,  or  clerk,  '*  the  sale  of  the 
whisky  alleg^  to  have  been  sold,  unless  tt 
was  by  transportlnfi;  the  tent  in  which  it 
was  sold,  and  the  owner  and  his  whisky, 
to  the  plaee  of  the  sale.  We  know  of  no 
statnte  which  would  rendw  one  thns  act- 
\ng  liable  to  tadlctment  for  a  sale  made  by 
the  owner. 

The  Judgment  !■  reverwd,  and  cause  re- 
manded. 


Kent  v.  Louibvillb,  N.  O.  A  T.  Rt.  Co. 
(Saprvme  Court  or  JflMiMippi.  AptU  SI,  1880.k 
KuLaoA.D  OcofPANTss— Stock  Kiixmo— Evi- 

BBHOB. 

In  ao  action  ■galoBt  •  ndlroad  oompsny  ft>r 
ne^U^ntly  kUIlnir  plaintUt's  mare,  there  wu  eri- 
doDoe  that  the  ocoideat  ocoarred  on  a  clear,  ataiiit 
ni^bt,  and  that  before  she  was  killed  the  mare  ran 
for 800  yarda  down  the  track  in  front  of  defendant's 
train.  The  et^iineer  testified  that  he  ivas  on  the 
loolnrat.  'but  onl;  saw  the  mare  when  within  80 
ywds  of  hefjand  that  it  was  then  impossible  to  stop 
the  train.  Hetd,  that  the  negU^nce  of  the  engi- 
neer in  failing  to  see  the  mare  was  a  question  for 
the  jniy. 

Appeal  from  circuit  court,  Sharkey  coun- 
ty; Oeobgb  Winston,  Judge. 

Thiswae  an  action  byB.  Kentto  recover 
damages  for  the  killing  ol  a  mare  by  the 
appellee  railway  company.  The  court 
charged  thejnry  to  finda  verdlctforthedfr 
fradant,  which  was  done,  and  Jadgment 
was  entered  thereon.  Kent  appeals. 

Frank  Jobnatoa,  for  appellant.  W.  P. 
Jk  J.  B.  Harris,  tor  appellee. 

Woods,  G.  J.  The  Issue  of  fact  Is,  as  con- 
ceded by  appelltmt's  counsel,  a  very  nar- 
row one;  but  we  are  constrained  to  agree 
that  It  really  exists.  We  cannot  say,  look- 
ing at  the  whDle  case  on  its  nndispnted 
facts,  that  there  Is  nothing  proving  negU- 
gence,  or  tending  to  prove  it.  The  Injury 
occurred  on  a  clear,  starlit  night,  on  a 
straight  track,  and  In  open  fields.  The 
animal  ran  rapidly  for  SOO  yards  down 
the  track  in  front  of  the  locomotive.  The 
eugrineer  teetlfles  that  he  was  at  his  post, 
and  on  the  lookout,  but  that  he  only  saw 
the  animal  when  within  20  or  80  yards  ol 
her.  and  that  it  was  ImpoBslble  then  to 
stop  the  train  in  time  to  prevent  the  ac- 
cident. Whether  there  was  negligence  in 
the  engineer's  falling  to  see  the  animal  for 
270  or  280  yards,  under  the  circumstances, 
was  a  question  proper  to  be  snbmltted  to 
a  Jury;  for,  admitting  the  engineer  did 
not  see  the  animal,  the  question  remains, 
conld  be  and  ought  he  to  have  done  so? 

Berersed. 

Pebson  v.  Lbathrrb. 
{/Supreme  Court  qf  MUtitaippi.  April  81,  IBM.) 

AOTBOBTTT  or  ArrOTilTBT. 

An  attomev  retained  to  defend  a  suit  to  sell 
land  under  a  deed  of  trust  has  no  authority,  after 
rendition  of  a  decree  of  sale,  to  bind  de^ndant  by 
consenting  to  a  certain  manner  of  sale. 

Appeal  from  chancery  courts  Bolivar 
eonnty;  W.  R.  Tmoo,  Chancellor. 
Appelant,  Person,  and  his  mother,  exe- 
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cated  a  deed  of  trust  on  a  large  body  of 
land  to  secure  notes  due  to  appellee. 
Leathers.  Said  deed  of  trust  comerred 
power  of  sale  on  the  trustee  named  there* 
In;  bat  the  trustee  reused  to  act  when  de- 
fault was  made,  and  leathers  filed  his  bill 
in  the  cJianceiT  court  to  have  the  lands 
sold  under  said  deed  of  trust.  There  was 
a  decree  ordering  sale  and  appointing  the 
chancery  clerk  as  special  commissioner  to 
make  the  sale.  The  sale  was  made  of  the 
lands  Id  solldo;  the  special  commissioner 
reporting  the  sale  to  the  court,  and  stat- 
ing that  Che  lands  were  so  sold  by  consent 
of  the  attorney  of  Person.  Person  filed 
exceptions  to  the  report,  and  made  appli- 
cation to  file  a  bill  of  review.  The  excep- 
tions were  overruled,  and  a  decree  of  eon- 
flmiatlon  of  the  sale  made.  Person  ap- 
peals. 

J.  McC.  Martto  and  Brame  A  Alexander, 
(or  appellant.  A.  M.Xml^  for  appellee. 

Woods,  G.  J.  The  authority  of  an  at- 
torney of  record,  for  all  general  porposeSt 
ends  with  theterminaUon  of  the  Utigation 
which  has  been  committed  to  his  charge. 
In  tiie  conduct  of  the  litigation,  he  may 
take  such  action  as  may  appear  to  him 
advisable  to  bring  the  controversy  to  a 
favorable  conclusion ;  but  when  once  the 
litigation  has  been  ended  the  attorney  can 
do  nothing  further,  in  which  his  discretion 
is  to  be  exercised,  without  re-employment, 
or  witJiout  express  instmctlons.  The 
rendition  of  Judgment  pats  an  aid  to  tba 
authority  of  a  plaintiff's  attorney,  except 
as  to  receiving  the  fruits  of  the  Judgment. 
The  reudltioa  of  final  judgment  must  ba 
held,  likewise,  to  put  an  end  to  the  au- 
thority of  defendant's  attorney,  without 
fresh  employment  or  without  express  in- 
structions. The  decUiions  of  this  court  are 
all  In  harmony  with  this  general  rule.  If, 
then,  we  e6ncede  that  the  gentleman  who 
consented  to  the  sale  of  the  lands  In  solldo 
was  the  attorney  of  record  of  Person,  still 
the  case  Is  in  no  way  relieved  of  this  in- 
eradicable taint  of  illegality.  Nu  attorney 
of  record,  months  after  the  rendition  of  & 
final  decree,  can  be  held  to  possess  au- 
thority to  waive  the  substantial  right  of 
aba  Judgment  debtor  to  have  her  lands 
sold  in  tracts  not  exceeding  160  acres. 

BevOTsed  and  remanded. 


CoooLBR  et  al,  V.  Boosss. 

(Supreme  Court  of  Florida.   Deo.  14,  1889.) 

AsvBBSB  Possession  —  Tenants  in  Coumon  — 
EncTMBNT— Fjubtibs— Mabeisd  WoHSir-^» 

SCBMT. 

1.  A  deed  ooDveyinr  lands  whiob  are  at  ths 
time  of  its  ezeoation  held  adversely  by  a  person, 
not  a  party  to  the  deed,  is  void  as  to  such  person, 
but  not  as  between  the  piartles  to  the  deed. 

9.  Where  a  conveyance  is  made  of  lands  which 
at  the  time  are  in  the  adverse  possession  of  one  not 
a  pai'tv  to  the  deed,  ejectment  will  not  lie  in  ths 
name  of  the  grantee  to  such  deed,  but  only  In  the 
name  of  the  grantor. 

8.  If  the  grantee  in  adeed  conveying  land  held 
adversely  by  another  institute  an  action  of  ^ect- 
ment  in  the  name  of  the  grantor,  against  the  per- 
son holding  adversely,  the  action  will  not  be  dis- 
missed at  the  instance  of  the  defendant,  on  the 
ground  that  it  was  brought  without  the  knowledge 
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or  consent  of  the  grantor,  or  that  he  neither  has 
Dor  claims  any  interest  in  the  land. 

4.  The  act  of  March  6, 1815,  providing  that,  If 
a  married  woman  die  in  this  stats  without  children 
surviving  her,  the  husband  shall  be  entitled  to  ad> 
ministration,  and  to  all  her  property,  both  real  and 
personal,  applies  as  well  wnere  the  wife  is  UQder 
21  years  of  age,  as  where  she  has  attained  that  affe ; 
anu,  where  a  wife  under  21  years  of  age  dies,  this 
act,  and  not  the  statute  of  November  17, 1889,  (sec- 
tion 2,  p.  460,  BCoClel.  Dig.,)  controls  the  desoeut 
of  her  property. 

6.  If  lands  are  held  adversely,  and  another  per^ 
son  who  is  estopped  to  claim  them  as  against  the 
one  in  adverse  possession  convey  them  to  a  third 
person,  the  estoppel  will  extend  to  the  last-named 
person,  and  those  claiming  under  him. 

6.  Possession  under  hi  ezecatoir  eontraot  of 
purchase  is  adverse,  except  as  to  .t&e  party  oon- 
tractiag  to  convey,  and  undsr  whom  toe  posses 
aion  is  bald. 

7.  The  possession  of  suocesslve  occupants  be- 
tween whom  there  is  privity  may  be  united  to 
malce  up  the  period  of  adverse  possession  neces- 
sary to  constitute  a  defense  against  an  action  tji 
ejectmeot  founded  on  the  true  title. 

8.  The  possession  of  one  co-tenant  is  prima 
facie  that  of  the  other,  and  there  must  lie  some- 
thing amounting.  In  law,  to  an  ouster,  before  eject- 
ment will  lie,  or  the  statute  of  Umttations  begin  to 
run  between  them. 

9.  The  statute  of  limitations  will  begin  to  run 
In  favor  of  a  oo-tenant  in  possession  against  the 
oo-tenaot  out  of  possession  from  the  time  that  there 
Is  an  ouster  of  the  latter  by  the  former. 

10.  Where  the  testimony  clearly  shows  an  es- 
toppel of  the  plaintiff,  and  an  advene  possession 
for  the  period  of  seven  years,  under  the  statute  of 
limitations,  as  against  the  true  title  upon  which 
the  plaintiff  claims,  the  verdiot  will  be  set  aside 
as  contrary  to  the  evidence. 
i^Uaimt  by  the  Covart) 

Appeal  from  circuit  coart,  Hernando 
county;  Q.  A.  Hanbon,  Jud^. 

Angus  Faterson.toT  appellants.  Wall  A 
Wall  and  Sbackleford  A  Palmer,  for  appel- 
lee. 

White,  J.i  Plaintiff  below  recovered  a 
Judgment  for  the  lands  In  dispute,  Irom 
which  delendunts  appealed.  Appellants 
assign  nine  errors  In  the  trial  of  the  case 
below,  and  rely  for  a  reversal  on  thoee  sev- 
eral grounds.  We  propose  to  notice  only 
Bucb  of  these  as  in  our  opinion  are  deci- 
sive ol  the  case. 

The  first  error  sBBlgned  1b  that  the  court 
erred  In  rinsing  to  dismiss  said  cause  on 
hlB  motion,  because  broutrht  in  the  name 
of  Rogers,  the  nominal  plaintiff. by  Smith, 
the  real  plaintiff,  without  tiie  knowledge 
ot  Bo£rers. 

Was  the  action  properly  brought  In 
the  name  of  C.  P.  Bugers?  The  record 
does  not  show  that  suit  was  commenced 
In  the  nameof  Kugers  against  hisconsent, 
or  that  ho  at  any  time  Interposed  objec- 
tions to  its  being  so  entered  or  continued 
in  his  name.  He  only  disclaims  any  inter- 
est in  the  land,  or  knowledge  of  the  action 
on  the  trial  of  the  case.  It  is  well  settled 
that  a  deed  made  to  land  by  a  penion  out 
of  possession,  when  the  lands  are  held  ad- 
versely by  another,  though  good  as  be> 
tween  the  grantee  and  grantor,  an  d  as 
to  all  other  persons,  except  as  to  the  partly 
in  adverse  poBsessIon,  yet  as  to  him,  and 
to  those  that  afterwards  come  In  under 
him,  it  is  entirely  void,  and  as  a  convey- 
ance a  mere  nullity,  and  cannot  be  read  In 

'  Sitting  in  place  of  UncHEU.,  J.,  disqualified. 


evidence  against  blm.  In  sncb  ease  the 
attempt  to  convey,  at  least  as  betweoi 
the  grantor,  grantee,  and  the  person  In 
possession,  (alls  to  aecompltsh  its  purpose 

or  object. 

In  such  case.  In  contemplation  of  law, 
as  between  the  grantor,  grantes,  and  the 
person  In  adverse  possession,  the  title  re- 
mains In  the  grantor  or  original  proprie- 
tor, and  be  may  sue  to  recover  ue  land, 
but  the  deed  to  lands  thus  held  In  adverse 
poseeselon,  being  good  as  against  the 
grantor,  bis  heirs  and  strangers,  and  void 
as  to  the  party  In  possession,  an  EKtlon 
will  He  against  him  tn  the  name  of  the 
grantor,  notwithstanding  such  deed,  bat 
not  in  the  name  of  the  grantee;  and  such 
recovery,  when  had  by  the  grantor,  will 
inure  to  the  benefit  ol  the  grantee.  Ham- 
ilton V.  Wright,  37  N.  Y.  502;  Wade  v. 
Llndsey,  6  Mete.  413,414;  Betsey  v.  Tor- 
rance, 34  Miss.  138;  Wilson  v.  Nance,  11 
Humph.  191;  Edwards  v.  Parkhurst,  21 
Vt.  4W. 

So  It  has  been  beld  in  Fennel  vanla  that 
ejectment  will  He  and  be  maintained  in  the 
name  of  the  warrantor,  althotigb  he 
might  have  no  beneficial  Interest  in  the 
land,  and  might  not  have  known  ot  the 
action.  Campbell  v.  Galbreath,  1  Watts, 
70. 

As  before  remarked,  Rogers  does  not  seem 
to  havelnterposed  objeetlon  or  om>oslt)on 
to  the  use  of  bis  name  as  nominal  plaln- 

tiff;  and  It  he  conveyed  or  attempted  to 
convey  to  Smith,  and  received  a  valuable 
consideration  therefor.  Inasmuch  as  the  ac- 
tion could  have  been  maintained  success- 
(ully  In  his  name,  he  would  be  estopped  to 
refuse  the  use  of  his  name  in  an  action  to 

E remote  and  secure  the  ends  of  Jasttce, 
1  the  event  he  attnnpted  so  to  do.  Ea- 
tertalnlDg  tfa«se  views,  we  see  no  error  In 
the  action  of  the  court  below  In  o  vemtUnic 
appellants*  motion;  and  this  disposes^ 
several  of  the  other  errors  assigned  by  ap- 
pellants, especially  the  second,  fourth,  and 
others  of  like  character. 

It  being  evident  that  tbe  action  must 
stand  or  fall  upon  the  strength  of  tbe  ti- 
tle of  Bogen  (tlone,  and  his  recovery,  if  re- 
covery be  bad.  Inuring  to  the  beo^t  ot 
Smith,  the  real  plaintiff.  It  follows  that.  If 
the  recovery  cannot  tie  had  upon  the 
strength  of  the  title  of  Rogers,  then  the 
action  cannot  be  maintained,  nor  a  recov- 
ery had  upon  the  title  ol  both  combined. 

The  fifth  error  assigned  by  appellants  Is 
tbe  court  below  erred  In  charging  the  \uty 
"that,  if  Annie  Rogers  received  land  from 
her  father,  John  L.  May,  and  died  with- 
out issue,  the  land  dCHcended  to  her  hus- 
band, whether  she  was  of  age  or  not.  ** 

It  is  earnestly  contended  by  counsd 
for  appellants  that,  inasmuch  as  Annie 
Rogers  died  without  Issue,  and  before 
she  arrived  at  the  age  ot  21  years,  that 
such  real  estate  descended  to  tbe  pater- 
nal kindred  or  to  the  kindred  of  her 
father,  John  I>.  May,  deceased,  under  our 
statute  of  descent  ol  1829.  McQel.  Dig.  p. 
469,  §  2.  While  we  consider  the  statute  ot 
1829  as  the  law  governing  the  descent  of 
real  and  personal  property  of  nnmarriod 
minors,  where  the  same  Is  derived  from  the 
father  or  mother,  without  expressing  an 
opinion  as  to  thestatute  of  1829  oneetatoa 
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otmarrted  personB  wbo  died  withont  Is- 
sue, and  who  were  minora  at  the  time  of 
tlieir  death,  prior  to  the  act  of  March  6. 
ISI9,  we  think  it  was  the  intentioii  of  the 
leglHlature,  in  paaslnK  the  twelfth  section 
ol  that  act,  (HcGlel.  Dig.  471,)  to  make  a' 
dlBtinction  between  the  descent  of  proper- 
tyof  deceased  anmarrl^  mloore,  and  that 
of  deceased  married  minors,  without  re- 
gard to  the  Bonrce  from  which  the  latter 
clBBB  derived  such  property,  and  we  are 
l}eniaaded  that  the  descent  uf  property 
owned  by  married  persone  who  died  under 
the  ase  of  21  Is  governed  and  controlled 
by  the  act  of  1846,  directing  the  disposition 
and  descent  of  property  of  married  per- 
sons dying  Intestate,  whether  with  or 
without  issue  bom,  and  thatit  Is  not  now 
controlled  by  the  act  of  1S29. 

The  Iftrlslatare  of  1846  no  donbt  wisely 
Intended  In  passing  said  act  to  more  clear- 
ly define  axid  fix  the  rights  of  a  snrvlvlng 
hiiHband  or  wile  on  the  death  of  the  other, 
«H  to  the  property  owned  by  either,  when 
dylne  Intestate.  It  was  reasonable  and 
TlRht,  Jost  and  proper,  that  the  old  law  of 
should  be  made  more  Intelligible  and 
JUHt,  and  confonn  more  to  the  liberality 
oi  uitr  age  and  iustltotlODa.  The  rights 
of  the  Kurvivhig  Imtiband,  and  hie  Interest 
In  tlteeutatc  of  hlK  deceased  wife  as  tenant 
by  the  curtesy,  secured  to  him  by  section 
3,  ActH  1S29,  in  estates  there  r^erred  to, 
were  liedgvd  In  by  tho  embarrawtlng  sub- 
tleties growing  out  of  the  doctrine  of 
tenancy  by  tho  curtesy  at  common  law. 
Tliese  intricacies  and  eubtletlee  were  a 
fruitful  source  of  litigation,  for  to  create  a 
tenancy  by  the  curtesy  at  common  law 
four  things  had  to  occur  and  combine: 
(1)  Marriage;  (2)  actual  seisin  of  the  land 
liy  tlie  wife  during  coverture;  (8)  Issue 
bum  allvo  of  her  which  might  Inherit  the 
same  estate  as  heir  of  the  wife;  and  (4) 
the  death  of  the  wife.  This  often  wovked 
a  ^athardshipto  thesurWvlnghusband, 
who.  though  he  might  have  lived  with 
liiH  wife  from  early  youth  to  hoary  age, 
and  though  there  was  actual  eelain  of  the 
wife  for  the  whole  period  of  coverture, 
and  though  he  might  have  expended  his 
mergles  In  improving  and  embellishing 
the  estate  of  the  wife,  yet.  If  there  were  no 
Ixmcbom  of  the  wife  capable  of  inheriting 
thf  estate  aa  heir  of  the  wife,  on  her  death 
the  siir^-ivlng  husband  was  left  without 
nny  estate  whatever  In  her  property,  and 
wuH  liable  to  be  ousted  from  his  home  in 
lii8  old  age,  us  he  took  nothing  as  tenant 
liy  the  curtesy.  This  unjnst  and  inequtta- 
lile  appendage  of  the  common  law  being 
contraiy  to  our  institutions,  and  to  the 
lH»emlityof  the  ago  In  which  we  live,  no 
dou1)t  lc<l  to  the  passage  oT  the  act  of  1845, 
tlic  provisions  otwhlch  are  morein  accord 
and  harmony  with  modem  notions  of  right 
andiustlce,  and  which  cleo  rly  and  squarely, 
and  without  any  contingency,  declares  and 
defiuea  tne  estate  ol  the  surviving  husband 
dying  intestate,  with  or  without  Issue 
horn, dead  or  alive. 

It  Is  insisted  by  counsel  for  the  appel- 
Innts  that  the  act  of  1845  can  only  be  con- 
stmed  to  refer  to,  and  be  applicable  to, 
"adult  married  women."  and  to  their 
property;  that  a  "female  cannot  be  con- 
sidered a  woman  In  law  until  she  is  twen- 
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ty-one  yean  of  ase. "  To  this  H  may  be 
replied  that  whllelt  Is  true  she  Is  dtsqaall- 
fled  by  minority  from  making  certain  con- 
tracts, such  as  the  making  of  deeds  of  con- 
veyance and  rellnqulshmeat  of  dower,  yet 
this  disability  does  not  attach  to  the  con- 
tract of  marriage,  nor  Its  Incidents,  for, 
as  to  this  contract  at  common  law,  she 
could  assent  to  It  at  the  age  of  12  years ; 
and  for  the  purpose  of  marriage,  mclud- 
tng  and  involving  all  the  rights  and  re- 
sponsibilities consequent  upon  the  con- 
summation of  this  contract,  she  la  consid- 
ered in  law  a  "  woman, "  though  she  may 
not  have  arrived  at  the  age  of  21  years. 
"Marriage, "  in  a  legal  sense,  Is  defined  to 
be  a  contract,  made  In  due  form  of  law, 
by  a  man  and  woman,  reciprocally  engag- 
ing to  live  with  each  othor  during  tnor 
]omt  lives,  and  to  discbarge  towaras  each 
other  the  duties  Imposed  by  law  on  the 
relation  of  husband  and  wife ;  tmd  all  per- 
sons are  able  to  contract  marriage,  unless 
tliey  are  under  the  l^al  age  or  other  dis- 
abilities. 2  Bonv.  Law  Diet.  tit.  "Mar- 
riage.** 

Bythe  provision otthetwtifth  section, of 
the  act  of  March  6, 1846.lt  Is  provided:  **Ifa 
married  woman  die  In  this  state  possessed 
of  real  and  personal  property,  or  of  either 
species  of  property,  the  husband  shall 
take  the  same  interest  in  her  said  proper- 
ty, and  no  other,  which  a  child  would  take 
and  Inherit;  and,  if  the  wife  ^ould  die 
without  children,  tbea  the  survlTtDg  hus- 
band shall  be  entitled  to  administration, 
and  to  1^1  her  property,  both  real  and  per< 
sonal. "  See  McClel.  Dig.  f  12,  p.  471.  The 
language  of  the  statute  is  so  plain,  giving 
to  the  husband  the  same  Interest,  and  no 
other  than  therein  provided  for,  that  we 
are  constrained  to  believe  that  it  repeals 
the  act  of  1829  as  to  the  estates  of  married 
minors,  If  said  act  was  ever  Intended  to 
apply  and  control  the  descent  of  married 
minors*  estates,  and  the  court  below  com- 
mitted no  error  in  giving  the  chaise,  as 
claimed  by  appellants  In  the  fifth  error  as- 
signed. 

It  is  furttier  insisted  by  the  appellants 
that  the  appellee,  Bogera,  (plaintiff  below,) 
was  estopped  from  setting  up  a  claim  to 
the  land  in  tfaecontroversyagalnstCoogler 
and  Higglna,  the  appellants.  From  what 
has  already  been  said,  we  do  not  deem  It 
Important  toinqulrewhat  effect  theestop- 
pel  uf  Sogers,  the  nominal  plaintiff,  would 
have  and  work  upon  the  right  of  Smith, 
the  real  plaintiff ;  but.  inasmuch  as  there 
will  have  to  be  another  trial  had  In  this 
causefrom  wbatfollowshereatter,  wedeem 
it  proper  to  dispose  of  any  disputed  point 
that  may  arise  on  this  question  hereafter. 
We  inquire,  does  the  estoppel  of  the  nomi- 
nal plaintiff  In  ejectment  reach  to  and  8ut>- 
stantlalty  affect  the  real  plaintiff,  and 
whether  or  not  he  Is  also  estopped  from 
maintaining  an  action  for  the  recovery  of 
landeonveyed  tohlra  bythenomlnal plain- 
tiff, where  the  nominal  platntlft  Isestopped 
from  bringing  such  action. 

From  the  fact  already  stated,~-that  the 
deed  from  Rogers  to  Smith  was  void  as  to 
Coogler,  because  executed  by  Bogera  out 
of  possession,  and  while  Coogler  was  hold- 
ing the  land  adversely,  and  because,  as  be- 
tween Bogers,  Smith,  and  CpQgler,  In  a 
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contest  over  the  lands  In  dispute,  the  law 
deems  the  title.  If  any  exists,  to  be  In  Rog- 
ers, whose  recovery  will  inure  to  the  bene- 
fit of  Smith,— we  are  of  the  opinion  that. 
It  the  doctrine  ol  estoppel  applies  to  Rog- 
era  In  this  case,  then  Smith  Is  likewise 
estopped  to  clfdm  the  lands,  or  maintain 
an  action  against  Coogler,  or  those  hold- 
ing lawfully  under  him.  It  has  been  re- 
iwatedly  affirmed  and  decided  that  one 
claiming  title  under  a  party  who  himself  is 
estopped  to  deny  tlie  title  of  another  is 
likewise  estopped,  and  bound  by  anch 
estoppel  to  deny  the  title  of  sncn  other 
person.  Phelps  v.  Blount,  2  Dev.  177;  3 
waahb.Real  Prop.M;  Scott  r.Doug)aBB,7 
Ohio,  pt.  1,  page  227 ;  Carver  t.  Jackson,  4 
Pet.  85. 

Estoppel  Is  defined  to  be  "  the  preclnslon 
ol  a  person  from  asserting  a  fact  by  pre- 
vious vouduct  inconslstrait  therewith,  on 
hlB  own  part,  or  the  port  of  those  under 
whom  he  (daims."  Bout.  Law  Diet.  tit. 
"Estoppel,  r 

But  was  Rogers  estopped  from  bringing 
an  action  against  Coogler,  eltherlnhis  own 
rlsht  or  for  another,  for  the  lands  in  con- 
trorersy?  Stephen,  in  his  Pleading,  de- 
fines "  estoppel "  to  be  "  a  preclusion  In  law 
which  prevents  a  man  alleging  or  denying 
a  fact  In  consequenra  ol  his  own  previous 
act,  edlegatloc,  or  denial  of  a  contrary 
tenor."  Steph.  PI.  239.  And  It  has  been 
repeatedly  decided  that  the  principle  of 
estoppel  is  applicable  to  all  cases  where 
one,  by  word,  act,  or  conduct,  wllllully 
caused  another  to  believe  In  the  existence 
of  a  certain  state  of  things,  and  thereby 
induced  blm  to  act  on  this  belief  injurious- 
ly to  himself,  or  to  alter  bis  own  prerious 
condition  to  his  injury.  Coming  v,  Gould, 
16  Wend.  681;  Copeland  v.  Copeland.  28 
Me.  526;  Pelletreau  v.  Jackson,  11  Wend. 
117 ;  Jones  v.  Sasser,  1  Dev.  &  B.  464 ;  Blake 
V.  Tncker,  12  Vt.  44;  Keyser  v.  Simmons, 
16  Fla.  2««;  Camp  v.  Moseley,  2  Fla.  171; 
Holllngsworth  v.  Handcock,  7  Fla.  888: 
Levy  V.  Cox,  22  Fla.  552. 

This  court  in  an  early  day, and  In  awell- 
eoniiddered  case,  used  the  following  lan- 
guage: "The  technicalities  Incident  to  es- 
toppels [especially  in  pais]  are  gradually 
gtvlngwaytoconsideratlons  of  reason  and 
practical  utility ;  andthecnnrtsofthe  pres- 
ent day  seem  disposed  to  give  force  and  effi- 
cacytoa  doctrlnewhlch  is  based  upon  prin- 
ciples of  Justice  and  the  purest  morality. " 
Camp  V.  Moseley,  2  Fla.  197,  text.  From 
casesclted  above,  and  numerousothera  ad- 
judicated, the  law  of  estoppel  may  be  briefly 
laid  down  as  follows:  (1)  Words  and  ad- 
missions, or  conduct,  acts,  and  acquies- 
cence, or  all  combined,  causing  another  per- 
son to  believe  In  the  existence  ol  a  certain 
state  of  things.  (2)  In  which  the  person  so 
speaking,  admitting,  acting,  and  a^qul- 
eacing  did  so  willfully,  culpably,  or  negli- 
gently. (8)  By  which  such  other  person  Is 
or  may  be  Induced  to  act  so  as  to  change 
his  own  previous  position  Injuriously. 
Referring  to  the  evidence  as  shown  by  the 
record  in  this  cause:  (1)  As  to  the  prior 
conduct  of  Rogers  in  r^ard  to  the  lands 
in  controversy.  It  la  clear  that  he  never 
actually  en  terr*d  Intothe  posBession  of  any 
part  of  the  lands  personally  or  by  tenant; 
and  there  Is  no  evidence  that  he  ever  at- 


tempted to  do  so,  or  that  be  ever  claimed 
to  own  an  interest  in  the  same,  while  it  Is 
evident  that  Barnes  and  wife.  Coogler's 
grantors,  did  enter  and  claim  to  be  the 
ownersot  the  land.  (2)  When  the  title  was 
assailed  by  creditors  of  Matilda  H.  May, 
Rogers  refused  to  Join  In  the  defense,  or  to 
contribute  anything  to  protect  the  title, 
and  refused  to  allow  his  name  to  be  con- 
nected therewith.  He  could  not  have  been 
Ignorant  of  those  suits  carried  on  In  the 
name  Barnes  and  wile  alone,  nor  of  his 
Interest  therrtn,  it  he  claimed  or  had  any, 
for  he  had  actual  knowledge  of  the  same 
brought  home  to  him  by  Barnes  and  by 
Coogler.  His  acquiescence  therein,  and  his 
acts  and  acquiescence  In  and  before  said 
suit,  are  circumstances  to  be  considered  In 
connection  with  blssubsequentdeclaratlon 
to  Barnes  that  he  had  no  interest  in  the 
litigation,  which  was  certainly  tanta- 
mount to  saying  that  he  had  no  Interest 
In  the  land,  and  to  Coogler  when  be  de- 
clared, as  Coogler  testifies,  that  he  claimed 
no  Interest  in  the  lands.  "  Tbe  acts  or  ad- 
mlaslons  of  the  party  *  *  •  operate 
•  •  *  in  the  nature  of  estoppel,  •  •  • 
where,  in  good  conscience  and  honest  deal- 
ing, he  ought  not  to  be  permitted  to  gain- 
say them, "  Canal  Co.  v.  Hathaway,  8 
Wend.  488,  cited  and  approved  In  Camp  v. 
Moseley,  2  Fla.  197.  text.  <*Admis8loQ8 
arising  from  demeanor  and  conduct  are 
conclusive  against  the  party  where  he  has 
received  a  benefit  therefrom,  or  prejudiced 
another."  2  Saund.  PI.  &  Ev.  1.  Mr. 
Starkie.in  hlsvaluable  work  on  Evidence, 
says,  as  to  admissions :  "  In  general,  admis- 
sions may  be  presumed,  not  only  from  the 
declaraUons  of  a  party,  but  even  from  hla 
acquiescence  or  ^ence,  as,  for  instance, 
when  the  existence  of  a  debt  or  a  particu- 
lar right  has  been  asserted  In  the  presence 
of  a  party,  and  he  has  not  contradicted  it, 
such  acquiescence  and  silence  will  amount 
prima,  facie  to  an  admission  of  a  debt  or 
right.  So  an  acquiescence  and  endurance, 
where  acts  are  done  by  another  which  if 
wrongfully  done  are  encroachments  and 
call  for  resistance  and  opposition,  are  evi- 
dence of  a  tacit  admlsBion  that  such  acta 
could  not  be  legally  resisted. "  2  Starkle, 
Ev.  87,  cited  and  approved  In  2  Fla.  198, 
text.  The  evidence  shows  that  Rogers 
said  to  Barnes,  when  told  of  the  prospect- 
ive or  pending  litigation,  and  when  told 
by  Bamea  that  If  he,  Rogers,  made  any 
claim  to  the  land,  they  would  have  to 
fightforit:  "  Well.hedidn't  Intend  to  hare 
anything  to  do  with  It;  it  I  wanted  It,  I 
would  have  to  fight  for  it,"  Coogler 
swears:  "In  January,  1879,  lands  were 
levied  on  under  an  execution  against  Ma- 
tilda H.  May.  I  was  employed  by  Bamea 
to  enjoin  the  sale.  I  endeavored  to  get 
Rogers  to  unite  In  the  suit.  If  be  claimed 
any  Interest  in  the  land.  Rogers  refused 
either  to  letme  use  his  name,  or  contribute 
to  the  prosecution  of  the  suit,  stating  to 
me  the  fact  that  he  claimed  no  Interest  In 
the  land.  I  therefore  filed  a  bill  in  the 
names  of  John  D.  Barnes  and  wife  against 
Mayo,  administrator  of  Edrington.^  The 
positive  denial  of  any  interest  In  the  lands 
to  Coogler,  his  utter  refusal  to  aid  In  the 
suits  to  protect  the  title,  coupled  with  hU 
assertion  that  he  bad  no  Interest  In  the  Utl- 
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gatlon  eoncranl&g  them,  bis  retnsal  to  al- 
low blB  name  to  be  connected  with  eald 
Bolt  iu  any  way,  are  all  clrcumstancee  to 
be  considered  in  determining  thlsqaratlon. 

We  ask,  was  the  cnndoct  and  declara- 
tions of  l{uger8*'wlUfnl,  negligmt,  or  cul- 
pable ?"  II  the  dralal  of  Interest  In  the 
kind  -to  Cooi^,  and  denial  of  Interest  In 
the  lltlgratlon  coneeminff  the  lands  to 
Barnes,  were  made  by  Bogers,  with  a 
knowledge  of  his  right  in  the  lands,  as  the 
husband  of  the  deceased  wife,  and  we  be- 
lieve that  It  was, then  ]t  was  willful;  and. 
If  not  made  with  ench  knowledge,  then  his 
utterances  and  condoctshowM  culpable 
negligrace. 

W^e  those  utterances,  acts,  and  admte- 
alons,  coupled  with  the  conduct  of  Rogers 
throughout,  calculated  to  Induce  Coogler 
to  believe  that,  If  he  purchased  tdie  lands 
from  Barnes  and  wife,  that>  as  to  Bogers. 
he  would  get  a  good  title,  and  peaceable 
poBswion  of  the  same?  Taking  tbestate- 
ments  as  proven  in  connctlon  with  the  snr^ 
ronndlng  clrcamstances,  we  -Uiink  that 
Coogler  was  Justified  In  believing,  and  did 
believe,  when  he  bought  the  lands  from 
Barnes  cmd  wife,  that  he  would  have  no 
litigation  with  Rogers,  directly  or  indi- 
rectly. In  regard  to  the  same,  and  could 
not  have  Kcpected  that  Rogers  could  be 
capable  of  assaUlog  his  title  directly  or  In- 
dSnctly.  The  very  fact  that  Rogers  at- 
tempts to  convey  the  land  without  wai^ 
ranty.  except  agaiiut  hlros^,  Is  a  potent 
circumstance  going  to  show  bis  want  of 
confidence  in  his  title  to  said  lands;  and, 
after  his  denial  of  interest  In  the  lands, 
after  his  tacit  admission  that  the  lands 
belonged  alone  to  Barnes  and  wife,  after 
throwing  apon  them  the  entire  expense 
and  loss  of  time  Incident  to  protracted 
litigation,  tan  protecting  and  enforolng  their 
sole  claim  to  it,  in  morals  and  In  con- 
science, as  well  as  in  law,  Rogers  is  es- 
topped to  claim  the  same,  and  cannot 
maintain  an  action  to  recoverlt,  either  for 
himself  or  another.  "The  law  Imposes 
silence  on  him,  and  prevents  his  setting  up 
a  claim  against  a  purchaser  who  had  been 
Infinenced  by  his  conduct,"  or  against 
those  holding  mder  him.  Levy  v.  Cox, 
22  Fla.  552;  Camp  v.  Moseley,  2  Fla.  197, 
text;  Holllngsworth  V.  Handcock,  7  Fla. 
388;  Canal  Co.  v.  Hathaway.  8  Wend.  483; 
Coming  V.  Gould,  16  Wend.  581;  Jones  v. 
Sasser,  I  Dev.  &  B.  464. 

Entertaining  the  above  views,  we  are 
of  opinion  that  the  verdict  as  rendered  In 
the  court  bcdow  sbonld  not  be  allowed  to 
stand,  and  that  the  Judgment  rendered 
thereon  should  be  reversed. 

It  is  further  insisted  by  the  appellants 
that  the  proofs  showed  in  the  court  below 
that  they  had  h^d  the  land  adversely  to 
the  appellee  for  more  than  seven  years  be- 
fore tbe  CDmmencement  of  this  suit  by 
the  plaintiff,  and  that  the  action  was 
barred  by  the  statute  of  limitations,  and 
that  it  was  error  to  refuse  a  new  trial,  as 
liie  verdict  of  the  Jury  was  contrary  to  the 
evidCTce  and  the  law. 

This  brings  up  for  consideration  the  very 
difficult  question  of  what  constitutes  ad- 
verse possession,  under  the  statutes  of  our 
state.  For  obvious  reasons,  growing  out 
of  the  shortness  of  limit  of  our  statute,— 
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being  only  seven  years,— our  sparse  popu- 
lation and  extmslve  domain,  we  think  the 
doctrine  of  adverse  possession  is  to  be 
taken  strictly,  and  should  not  be  allowed 
to  be  made  out  by  inferences,  but  by  clear 
and  positive  proof.  Every  presumption 
should  be  In  favor  of  possession  In  subor- 
dination to  the  title  of  the  tme  owner ; 
for  to  fldlow  a  different  oonstructlon,  says 
Chief  Justice  Habbball,  "would  be  to 
make  the  statute  of  limltationB  a  statute 
for  tbe  encouragemCT  t  of  fraud ,— a  stat- 
ute to  enable  one  man  to  steal  the  title  <A 
another  by  professing  to  hold  nnder  It. " 
Kirk  V.  Smith,  9  Wheat.  241. 

The  possessioD, to  be  adverse,  must  be  (1) 
hostile  to  -ttie  true  title;  (S)  it  must  be 
open;  (8)  it  most  be  contdnnous;  (4)  it 
must  be  noturioas,  so  as  to  prevent  all 
doubt  as  to  the  character  of  tbe  holding 
or  want  ol  knowledge  on  the  part  of  the 
owner.  Hart  v.  Bostwick,  14  Fla.178,179, 
text. 

Measured  by  these  roles,  was  the  posses- 
sion ol  the  apptilants  adverse?  It  baa 
been  decided  that,  where  one  enters  upon 
land  under  a  deed  duly  acknowledged  and 
recorded,  he  acquires  a  freehold  either  by 
right  or  wrong.  If  by  wrong.  It  is  an  act- 
ual dlss^in  of  all  claiming  the  land  under 
a  different  title.  Hlgbee  v.  Rice.  6  Mass. 
844;  Little  v.Megqnier.  2  Oreenl.  176.  When 
a  party  enters  upon  land  upon  the  straigtli 
of  a  deed  from  another  person  than  the 
owner.  It  teems  that  the  possession  from 
the  time  of  such  entry.is  adverse;  and,  if 
continued  for  the  statutory  period.  It  will 
bar  his  entry.  Hart  v.  Bostwick,  14  Fla. 
179,  text,  dtli^  Jackson  v.  Camp.  1  Cow. 
605;  Woods  v.  Dllle,  11  Ohio,  465.  The  rec- 
ords show  that  Barnes  and  wife  conveyed 
the  lands  to  Coogler  on  the  10th  day  ol 
February, 1882:  tiiat  the  deed  was  duly  re- 
corded; and  that  be  went  into  possessioa 
openly,  and  cultivated  part  of  the  land, 
and  made  Improvements  thereon.  And 
theevidenceof  Barnes  and  of  Cooglershow 
that  Coogler  contracted  for  and  bought 
tbe  lands  In  dispute  from  Barnes  and  wife 
In  March,  1880,  paying  part  of  tbe  prtce 
down,  and  taking  from  Barnes  a  bond  tor 
title,  which  bond  was  destroyed  when  the 
balance  the  price  of  the  land  was  paid, 
and  when  the  deed  of  Barnes  and  wife  was 
executed,  on  the  10th  day  of  February, 
1^.  Cooglerand  Bamesboth  swearthnt, 
up  to  the  purchase  and  execution  of  the 
bond  for  title,  Coogler  acted  as  agent  for 
Barnes  after  Barnes  moved  to  Texas;  and 
Coogler  swears  most  positively  that  from 
the  date  of  the  purchase  and  delivery  to  him 
of  the  bond  for  title,  In  March,  1880,  he  has 
been  In  actual  adverse  possession  of  the 
premises  in  bis  own  right,  except  the  few 
acres  held  by  defendant  Hl^ns,  improv- 
ing and  cultivating  the  same  up  to  the 
commencement  oi  plaintiff's  suit,  in  Deceon- 
ber,  1887. 

This  court,  in  Hart  t.  Bostwick,  14  Fla. 
179,  held,  and  we  think  correctly,  that  a 
possession  and  claim  of  land  under  an  ex- 
ecutory contract  ol  purchase  is  In  no  sense 
adverse  as  to  the  one  with  whom  tbe  con- 
tract is  made,  but  that  one  entering  under 
an  executory  contract  -of  purchase  may 
always  bold  adversely  as  against  all  per^ 
sons  but  his  vendor;  citing  Whitney  v. 
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Wrljfht,  15  Wend.  171;  Adams  v.  Ouerard, 
US  Ga.  651;  La  Frumbols  v.  JackBOn,  8 
Cow.  589;  Mamford  v.  Whitney,  15  Wend. 
^1:  Clapp  V.  Bromagham.  9  Cow.  550; 
Jackson  v.  Johnson,  &  Cow.  74;  BriKgs  v. 
Frusser,  14  Wend.  228 ;  Jackson  v.  Camp, 
1  Cow.  605. 

His  (Coogler's)  possession  seemsto  have 
t>een  open,  and  tals  claim  notorloas  and  un- 
tlspnted,  and  sach  as  to  prevent  all  donbt 
■as  to  the  chtu-acter  ol  bis  entry  and  of  tals 
holding;  and  the  fact  ol  bis  deed  being  of 
record,  conpled  wltb  his  claim  to  tbe  land, 
■and  with  acta  otpussesslon  by  himself  and 
tenant,  precluded  tbe  idea  of  the  want  of 
knowledge  on  the  pa^  of  Hogers  as  to 
the  character  of  his  possession ;  and  from 
tiie  date  of  tbe  entry,  and  under  this  ex- 
■ecutory  contract  of  March,  1H80,  adverse 
possession  commenced, astoOooglerIn  per- 
son, against  appellee,  and  It  Is  clear  that 
over  seven  years  had  expired  before  ap- 
prise commenced  his  action.  In  December, 
1887;  and.  In  order  toefttabllsh  tiie  d^ense 
of  adverse  possesaton  forBepen  years,  ap- 
pellantsare  notcompelled  to  relyopon  the 
■adverse  possession  on  the  part  of  tb^r 
grantors,  Barnes  andwlfe.  Wemlghthere 
rest  the  case;  bnt,1f  this  were  not  so,  tbea. 
If  tbe  evidence  shows  that  Barnes  and 
wife  held  adversely  to  Rogers  prior  to  and 
at  tbe  time  of  the  sale  to  Coogler,  then 
<>'oogl6r  may  avail  himself  of  such  adverse 
possession  of  his  grantors,  and  connect 
the  same  with  his  own, and  thfasavail  him- 
self of  tbe  benefits  of  the  statote.  Brandt 
V.  Ogden,  1  Johns.  166;  Wade  v.  Doyle,  17 
Fla.  527, 528;  Tyler,  Eject.  908.  But  here  we 
«.re  confronted  wltb  the  further  question 
.as  to  what  constltates  adverse  possession 
between  tenants  In  common,  orco^tenants ; 
and,  if  It  is  prov^Q  to  exist,  then  to  inquire 
when  it  commenced,  how  it  commenced, 
and  to  what  time  It  continued.  It  seems 
to  be  conceded  that  on  the  death  of  John 
L.  May  the  lands  In  controversy  descended 
to  his  two  daaghters,  the  wives  of  Barnes 
and  Rogers,  respectively,  as  tenants  In 
common.  If  this  be  trae.  and  Barnes  and 
wife  went  Into  poaseeslon  of  the  lands  In 
controversy,  then  their  possession  was 
prima  fiusie  the  possession  of  Rogers  and 
wife,  and,  after  the  death  of  the  wife  of 
Rogers,  of  Rogers  himself;  and,  brfore  the 
possession  of  Barnes  and  wife  could  be  ad- 
verse as  to  Rogers,  an  actual  ouster  of 
Rogers  mast  be  proved.  For.  In  all  cases 
whereapurtylB  in  possession  of  lands  In 
privity  with  another,  or  with  tbe  rightful 
owner,  nothing  short  of  an  open  and  ex- 
plicit dtsarowal  and  disclaimer  of  holding 
under  that  title,  and  of  an  assertion  of  title 
In  hlmaelt, brought  hometo  the  knowledge 
of  the  owner,  will  satisfy  tbe  law ;  and,  as 
between  co-tenants,  there  must  be  an 
ouster  by  one  of  tbe  other  before  an  action 
of  ejectment  will  lie.  WUllama  Cash,  37 
Ga.507;  Kirk  T.SmIth.9 Wfaeat.241 ;  Jack- 
son V.  Bemer,  48  III.  203;  Tyler,  Eject.  476. 
Do  tbe  facts  and  circumstances,  as  proven 
In  thl8case,8taow  an  ouster  In  law  ol  Rogers 
by  Barnes  and  wife? 

"  Every  ouster  is  an  actual  ouster, 
whether  It  be  the  result  of  positive  expul- 
sion, or  whether  It  results  from  exclusive 
possession  accompanied  by  such  acts  or 
facts  as  amount  to  a  denial  of  the  right 


of  the  co-tenant  out  of  possession. "  Oale 
V.  Hlnes,  17  Fla.  774, text;  Keames  v. Hill, 
21  Fla.  185.  But  this  ouster  must  be 
proved,  and  even  when  the  fictitious  pro- 
ceedings under  tbe  common  law  prevailing 
In  ^ectment  by  other  means  than  by  the 
"consent"  mle,  as  by  showing  that  tbe  de< 
fendantheld  adversely , or  that  be  denied  the 
title  of  his  co-toiant,  or  that  he  claimed  all 
of  the  premises  for  hlms^f,  or  denied  pos- 
session to  the  other,  or  had  held  the  sole 
and  undisputed  possession  for  a  long  course 
of  years  without  payment  ol  rent,  and 
without  any  claim  of  any  part  of  the  profit 
by  the  other  co-tenant  during  the  whole 
time.  Frederickv.Gray,  10SeTk.AR.  IBS; 
Lodge  V.  Patterson,  8  Watts,  77;  Law  t. 
Patterson,  1  Watts  &  S.  191 ;  Doe  v.  Pros- 
ser,  Cowp.  217;  Tyler,  EJecc.  476. 

It  hasbeenrepeatedly  held  that  exclusive 
possession  connected  wltb  some  ac  t 
amounting  to  a  denial  of  tbe  rights  of  a 
co-tenant  out  of  possession  conetitute«  an 
ouster.  Gale  v.  Hlnes,  17  £1a.  774,  dtiDg 
Blglar  T.  Van  Riper,  10  Wend.  419;  Bwald 
V.  Corbett,  83  Gat.  4W;  Story  v.  Saunders, 
8  Humph.  668;  Hlgbee  v.  Rice,  6  Mass.  851; 
Cutts  V.  King,  5  Gi«enl.  482;  Cross  v.  Rob- 
inson, 21  Conn.  885 ;  Kearnesv.  H11I,21F1b. 
187.  There  can  be  no  doubt  of  thef  act  that 
Barnes  and  wife  held  possession  of  the  land 
from  the  death  of  the  ancestor;  but,  as  be- 
fore remarked,  tbls  possession  wasthepos- 
sesslon  of  Rogwv  and  wife  until  tbe  death 
ofMrs.  Rogers,  and  then  of  Rogers,  asthelr 
co-tenants  at  least,  until  this  possession 
became  exclusive,  and  was  shown  to  be 
exclusive  by  some  act  of  Barnes  and  wife, 
brought  home  to  the  knowledgebf  Rogers. 
While  It  la  admitted  that  Rogera  never  en-^ 
tered  the  land  In  person  or  by  tenant,  nor 
received  or  demanded  any  of  the  rents  or 
profits  of  the  lands,  yet,  until  the  com- 
mencement of  litigation  between  the  cred- 
ttors  of  Matilda  H.  May  and  Barane  and 
wife,  which  occurred  In  June,  1879,  there 
appears  no  act  on  the  part  of  Barnes  and 
wife  inconsistent  with  their  holding  as 
tenants  In  common  with  Rogers.  But, 
when  this  litigation  commenced  In  r^ard 
to  the  title  to  said  land,  Barnes  and  wllb 
openly  asserted  their  tltie  to  the  whole  of 
the  land.  This  was  public  and  notorious. 
It  was  matter  of  record.  It  was  with  tbe 
full  knowledge  of  Rogers.  It  was  con- 
nected with  tbe  possession  of  the  entire 
lands,  and  was  continued  to  the  date  of 
conv^anee  and  sale  to  Coogler.  This 
open  and  notorious  claim  to  the  whole  of 
the  land,  coupled  with  the  entire  possession 
by  Barnes  and  wife,  was  such  an  act  as 
amounted  to,  and  was,  a  denial  of  the 
rights  of  Rogers  to  any  part  thereof,  and 
constituted  an  ouster  which  would  have 
Justified  Rogers,  It  so  disposed,  to  bring 
an  action  of  ejectmentagalnst  Barnes  and 
wife  for  the  recovery  of  his  undivided  in- 
terest, under  f>rdlnary  circumstances.  Gale 
V.  Hines,  17  Fla.  774,  and  the  authorities 
there  cited;  Keames  V.  Hill,  21  Fla.  187. 
And,  In  the  absence  of  evidence  to  show 
collusion  between  Barnes  and  wife  and 
Rogers  as  to  this  litigation,  the  admis- 
sion of  Rogers,  made  then  and  there,  that 
he  had  no  interest  In  tbe  lands,  is  conclu- 
sive of  adverse  possession  on  the  part  of 
Barnes  and  wife  as  to  him  from  that  date. 
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We  have  already  seen  the  effects  In  law 
of  the  entry  by  <'oo^ler  into  the  lande  un- 
der the  deed  from  Barnes  and  wife.  We 
Inquire,  was  this  poaseeslon  continuous 
from  Its  lii;.*eption  (or  the  period  of  seven 
years?  WtaatconBtltntcB  a  eontlnaity  of 
pcwBemlrm  1b  not  alw-ay s  easy  to  determine, 
and  ttae  question  has  been  attended  with 
much  litigation.  When  the  adverse  pos- 
sesaton  has  coramenced  and  continued  by 
the  same  penon,  the  question  may  be  set- 
tled withoutmncb difficulty ;  butwbencun- 
tlnulty  Is  held  by  dlfferfflit  persons  In  pos- 
session, or  nnderdlflerent  rights,  It  Is  often 
c»m[^lcated,  and  Bometfrnes  difficult.  It  Is 
well  settled  thatthe  posBesslonneed  notbe 
by  the  same  person,  and  under  the  same 
rights.  The  claim  of  possession,  may  con- 
tinue unbroken  by  successive  tenants  in 
possession,  and  whw  this  appears  the  ad- 
verse possession  may  be  juit  asellectual  as 
though  thepremlseswerebeld  by  the  same 
person  for  the  whole  period.  There  must 
be  a  prlTlty  and  contlnnJity  of  possession, 
nnder  a  claim  of  title,  during  the  whole 
statutory  period, in  order  tomalce  adverse 
possession  effective  to  bar  ttae  entry,  or  to 
ripen  the  possession  into  title  to  the  prem- 
ises rajoyed.  Brandt  v.  Ogden,  1  Johns. 
1.5ft:  Doe  V.  Campbell,  10  Johns.  477;  Wade 
V.  Doyle,  17  Fla.  627,  528»  text;  Tyler.  Ej. 
DOR. 

Says  this  court  In  Doylo  v.  Wade:  As 
to  what  Is  continuous  possession  "must 
necessarily  dqiend  largely  upon  the  cir- 
cumstances of  each  case  as  it  may  arise. 
The  use  to  which  property  Is  adapted,  the 
actual  manner  of  its  use,  the  circum- 
stances and  situation  ol  the  possessor, 
and  partly  his  intention,  must  be  conBld- 
e'red  ta  determining  it. "  Doyle  r.  Wade,  33 
Fla.  90, 1  SOQth.  Rep.  51ft.  To  constitute 
adverse  posseasion  in  its  Inolpleney,  th% 
owner  must  be  ousted,  and  the  possession 
must  continue  adversely  and  uninterrupt- 
edly for  the  statutory  period-  of  time, 
which  in  this  state  la  seven  years.  This 
Is  the  fact  whtcb  creates  the  bar,  and  it 
cannot  exist  if  the  person  having  the  title 
takes  actual  possesBlon  Inpursnanceof  his 
right,  if  but  for  a  moment  of  time,  or  If 
the  adverse  posHesslun  Is  at  any  time 
abandoned  by  the  disseisor;  for  in  bo  do- 
ing his  adverse  possemlon  is  at  an  end. 
But,  when  a  party  Is  once  ousted,  It  Is  not 
every  entry  upon  the  premises  without 
permission  that  will  disturb  the  adverse 
posseBslon.  A  man  may  tread  upon  bis 
own  Boll,  and  sULl  be  as  much  out  of  pos- 
session of  It  as  though  he  were  elsewhere; 
but  to  regain  possesion,  when  thus  oust- 
ed, he  must  assert  his  claim  to  the  land. 
He  must  perform  some  act  that  will  rein- 
state blm  in  possession  before  he  can  re- 
gain what  he  lost.  No  entry  by  stealth, 
nor  tor  other  purposes  than  those  con- 
nected with  the  right  to  enter,  will  be  suffi- 
cient to  break  the  contintiity  of  exclusive 
posseasion  in  another.  There  cannot  be 
at  the  same  time  two  It^al  possessions, 
adverse  to  each  other,  of  the  same  prem- 
ises. Astoadverse  possession  like  tbecase 
at  bar,  our  statute  of  1872,  c.  1869,  (Mc- 
Clel.  Dig.  782,)  provides:  ** Whenever 
*  *  *  the  occupant,  or  those  under 
whom  he  claims,  entered  upon  the  posses- 
aion  of  the  premises  under  claim  ol  title 


exclusive  of  any  other  rights,  founding  such 
claim  npon  a  written  instrument,  as  being 
a  conveyance  erf  the  premises  in  question, 
•  *  •  the  land  shall  be  deemed  to  have 
berai  poraessed  and  occupied  in  the  follow- 
ing cases:  t^rat,  when  it  has  usually 
beni  cultivated  or  Improved;  or,  aeeond, 
where  It  has  been  protected  by  substan- 
tial inclosnre;  or,  third,  where,  although 
not  inclosed,  It  has  been  used  for  the  sup- 
ply of  fuel,  or  of  fencing  timber,  for  the 
purpose  of  husbandry,  or  for  the  ordinary 
use  of  the  occupant ;  fourth,  wherea  known 
lot  or  single  farm  has  been  partiy  Im- 
proved, the  portion  of  such  farm  or  lot 
that  may  have  been  left  not  cleared  or 
not  Inclosed  according  to  the  usual  course 
and  custom  of  the  adjoining  country  simll 
be  deemed  to  have  been  occupied  lor  the 
same  length  of  Hme  as  the  part  Improved 
or  cultivated." 

The  testimony  shows  that  Bam^  and 
wife  occupied  the  premises,  a  part  of  which 
were  incloaed  and  improved,  and  that 
Coogler,  in  person  and  by  tenants,  im- 
proved the  property  by  setting  out  orange 
trees,  cultivating  a  part  of  the  same,  and 
repairing  the  fencing  of  that  part  Inclosed. 
Barnes  swears  he  took  possession  under  a 
deed  given  to  him  by  his  wife  in  the  name 
of  her  fatiier,  John  L.  May.  "1  went  to^ 
work  on  the  land  In  controversy,  fenced 
about  seven  acres,  plowed  It,  and  planted 
it  in  com.  Thle  was  In  the  spring  of  l^K. 
Beld  possession  right  along  until  Decem- 
ber, 1879,  then  went  to  Texas,  leaving 
Cooglerin possession  as  agent  until  March, 
1880,  when  I  sold  to  Coogler,  and  gave 
bond  for  title.  Coogler  finished  paying 
for  It  In  1882,  In  F^ruary,  and  wife  and  I 
made  deed.  Kogers  made  no  claim  to  the- 
land."  Coogler  swears  Barnes  and  wife 
were  in  possession  of  the  land  from  1878- 
until  December,  1879.  "Barnes  moved  to 
Texas  In  1879.  I  was  made  his  agent  for 
the  160  acres.  I  took  Immediate  posses- 
sion. He  (Barnes)  delivered  me  the  pos- 
session. This  was  a  verbal  understand- 
ing we  bad  talked  over  between  Bamra> 
and  myeelf,— that  I  Bhonldbecometbepur- 
chaser  of  this  land  In  controversy.  A 
written  agreement  was  then  made,  which 
-was  destroyed,  because  I  had  no  further 
use  for  it  after  I  had  paid  up.  I  destroyed 
the  contract,  and  took  the  deed.  This  pa- 
per or  agreement  was  from  Barnes  to  me. 
Deed  from  Barnes  and  wife  to  Coogler  bear- 
ing date  February  10, 1882.  From  Decem- 
ber, 1879, 1  recognized  myself  as  the  agent 
of  Barnes,  and  holding,  as  agent,  under 
and  In  subordination  to  Barnes,  until 
March  20,l8S0,  when  I  assumed  that  I  was 
owner  of  the  land.  And  1  have  been  in  the 
possession  of  It,  and  claiming  It  as  my 
own ,  property,  from  that  day  until  now, 
adversely  to  Rogers  and  everybody  else. 
Have  appropriated  the  rents.  Issues,  and 
profits  of  that  land  since  March  20, 1S80. 
to  the  present  time,  to  my  personal  nse. 
Have  cleared,  fenced,  and  Improved,  built 
a  dwelling  and  other  housefi."  etc. 

There  Is  no  Intimation  that  the  appel- 
lautsor  their  grantors. after  the  litigation 
between  the  creditora  of  Matilda  H.  May 
and  Barnes  and  wife,  ever  abandoned  or 
Intended  to  abandon  the  premises,  in  a  legal 
sense;  and  the  conclusion  is  evident  that 
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thecontrary  waathelrptirpoae.  It  does  not 
appear  that  the  appellee  ever  demanded  or 
received  any  rents  or  profits  from  the  ap- 
pellants or  their  grantors,  or  that  he  ever 
claimed  any  part  of  the  same,  or  that  he 
ever  attempted  to  make  a  le^al  entry  on 
the  Iftnd  In  dispute,  personally  or  by  ten- 
ant, from  the  date  of  the  enti^,  tn  1878,  of 
Barnes  and  wife,  appellants'  cantors,  to 
the  commencement  of  this  suit;  bat,  on 
the  contrary,  disclaimed  a!!  Interest  In  the 
same.  And  all  the  evidence  goes  to  show 
that  after  the  ouster  of  Ko^rs  by  Barnes 

and  wife  on  the  day  of  June,  1879, 

when  the  lltlsatton  referred  to  com- 
menced, and  when  Barnes  and  wife  openly 
averred  and  claimed  title  to  the  whole  of 
the  said  premises,  the  possession  was  ad- 
verse to  the  appellee.  It  is  evident  that 
appellants'  claim  of  adverse  possession  to 
the  lands  described  In  the  pleadings  should 
have  prevailed,  and  it  waa  error  to- refuse 
a  new  trial  In  the  court  below. 

The  JndRment  should  be  reveraed,  and 
the  case  remanded  for  a  new  trial  i  and  it 
will  be  BO  ordered. 


TuTWiLEK  V.  Tuscaloosa.  Coal,  Ibon  ft 
Land  Co.  etal. 

(Supreme  Comi  qf  Alabama.  April  10, 1800.) 

COBFOB&TIOKS  —  LlAKLITT  Ot  StOCI  FOB  UVTATD 
SUBSOHIPTlOlt— CONSTmiTIONAI.  LAW. 

1.  Where  a  oorporatiou,  at  the  time  Its  btock 
Is  tubBOrlbed  for.  has  by  law  (Code  Ahk  1878,  { 
1816)  a  lieo  on  the  stock  for  UDpald  RDbsflriptlon, 
to  edtorce  which  a  salt  Id  eqmty  may  be  maiO' 
tallied,  and  is  also  authorized  to  Bue  its  stockhold- 
ers at  law  for  such  subscription,  a  statute  fCode 
Ala.  1886,  8  1674)  giTine  such  corporation  a  lien  on 
the  shares  of  its  atocktaolders  for  any  debt  or  lia- 
bility due  from  them,  and  authoriKlng  it  to  sell 
such  shares  on  notice  to  the  stockholder,  merely 
enlarges  the  remedy  for  legal  rights  already  ex- 
isting, so  far  as  the  sale  of  stock  for  unpaid  sub- 
Bcription  is  concerned,  and  Is  not  unconetitutional 
when  applied  to  sq  bscripUons  made  before  its  pas- 


2.  ^  A  snit  sgSlnst  a  corporation  to  enjoin 
It  from  selling  complainant's  stock  to  pay  the 
bal'ance  due  on  bis  subscription,  and  to  dissolve 
the  coiporaUon  because  of  a  fraudulent  sale  of 
land  to  ft  by  a  director,  the  president  of  the  corpo- 
ration, against  whom  no  fraud  is  charged  nor  re- 
lief prayed,  cannot  be  made  a  party  for  purposes 
of  discovery. 

8.  In  such  suit  the  director  alleged  to  have 
made  the  fraudulent  sale  to  the  corporation  Is  a 
necessary  party. 

4.  A  suit  In  equity,  aminst  a  corporation  by 
one  (tf  Its  stockholders,  to  dissolve  the  corporation 
because  of  a  fraudulent  sale  of  laud  made  to  it  by 
a  director  after  the  Incorporation,  cannot  be  main- 
tained. The  proper  remedy  is  a  suit  by  the  corpo- 
ration, throQgb  ito  lawful  agents,  or,  on  their  re- 
fusal to  act,  by  one  'then  a  atocktolder  to  set  lAte 
sale  aside. 

Appeal  from  chancery  conrt.  Tuscaloosa 
county;  Thomas  Cobbs,  Chancellor. 

P.  A.  TutwIlerJoT  appellant.  Cocbra-ne 
<ft  Fitts^  Hargrove  &  Fan  cfe  GTtL%  and 
Wood  &  Wood,  for  appellee. 

Stone,  C.  J.  On  January  15,  1887,  the 
Tuscaloosa  Coal,  Iron  &  Land  Company 
was  incorporated  In  Tuscaloosa  county 
under  the  geueral  statute  then  in  force, 
providing  for  the  incorporation  of  busl- 
ness  corporations.  Code  1876,  pt.  2,  tit.  1 ,  c. 
1,  art.l^commendng  with  section  180S ;  Sen. 


Actsl8S2-«3.p.6.  On  February  26, 1887.  tlie 
act  of  the  Alabama  1^8latnr«  was  ap- 
proved, "To  confirm  the  incorporation  and 
organization  of  the  Tuscaloosa  Coal,  Iron 
&  Land  CJompany,  and  to  define  and  de- 
clare the  powers  of  said  company. "  Seas. 
Acts,  482.  This  act  defines  the  powers  and 
declares  the  purposes  of  said  corporation. 
P.  A.  Tutwiler,  complainant  in  the  chan- 
cery court  and  appellant  here,  became  the 
original  subscriber  for  90  shares  of  the  cap- 
ital stock  of  said  corporation,  of  the  par 
value  of  9100  each;  and  dnrins  the  month 
of  March,  18N7,  pursuant  to  calls  made,  he 
paid  90  per  cent-  of  his  subscription, 
amounting  to  $3,700.  Galls  were  subse- 
quently made  for  the  entire  stock  aubscrip- 
tton,  but  Tutwiler  made  no  further  pay- 
ment. Being  pat  In  apparent  default  by 
demand  made  for  payment,  the  stock  aub- 
scribed  for  by  Tutwiler,  together  with  that 
of  many  others  In  like  condition,  was  by  the 
corporation  advertisedtobe  sold  publicly, 
tor  cash,  on  March  IS,  the  proceeds 
to  be  applied  to  tbe  unpaid  balance  of  said 
stock  subscription.  This  advertlaement 
and  proposed  sale  were  had  and  proirased 
to  be  had.  under  section  1674  of  tbe  CoAe 
of  1886.1  The  power  of  sale  contained  in 
that  section  is  not  found  in  the  law  as  it 
existed  b^ore  that  Code  went  into  operap 
tion,  December  25,  1887.  When  Tutwiler 
subscribed,  the  modeof  enforcing  payment 
of  delinquent  stock  snbscrlptloas  to  cor- 
porations like  the  present  one  win  be  found 
In  section  1816,  Code  1876.  Tbe  corpora- 
tion was  not  proposing  to  sell  under  the 
older  statute,  but  under  the  power  con- 
ferred by  tbe  Code  of  1886,  §  1674,  enacted 
^ter  TutwllOT  became  a  subscriber. 

On  March  18, 1889,  the  present  bill  was 
filed.  It  has  two  objects,  and  prays  relief 
«BS  to  each.  It  first  seeks  to  prevent  a  sale 
of  the  stock  under  section  1674  of  the  Code 
of  1886,  under  which  it  bad  been  advertised 
to  be  sold.  The  position  taken  on  which 
this  relief  is  claimed  is  that  the  statute 
giving  this  remedy,  having  been  enacted 
at  a  date  snbseqnent  to  the  contract  by 
which  complainant  subscribed  tor  bis 
stock,  cannot  be  construed  as  retroactive, 
and  that  hence  no  valid  sale  can  be  made 
under  the  corporation's  advertisement. 
We  are  not  considering  the  merit  of  this 
contention.  If  it  have  any  merit, thegriev- 
ance  is  personal,  and  individual  to  the 
stockholder  thus  circumstanced,  and  no 
stockholder  has  anylnterest  In  the  matter 
of  Tutwller's  stock.  A  bill  claiming  such 
relief  is  a  bill  against  the  corporation  as 
the  only  necessary  and  proper  party.  The 
contention  Is  between  the  stockholder  and 
the  corporation,  and  any  relief  obtained 
will  necessarily  be  against  the  corpora- 
tion. 

The  other  featureot  the  bill  relatesto  an 

alleged  purchase  by  the  corporation  ot  a 
lar^e  body  of  land  from  Friedman,  in 
which  It  Is  cfaai^d  that  Friedman,  who 
waa  a  stockholder  and  director  of  thecom- 
pany,  defrauded  the  corporation.  Pri- 

1  Code  Ala.  { 1674,  provides  that "  all  private  oor- 
poratlona  have  a  lien  on  the  shares  oi  Its  stock- 
bolders  for  any  debt  or  liability  Inoorred  to  it  by 
ft  stockholder;  *  •  •  and.  If  neoessary  for  the 
payment  of  such  debt,  •  •  •  tha  corporation 
may  sell  the  shares  after  notloe. " 
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maiily,  rell^  of  this  kind  must  be  sought 
by  the  corporation  as  complainant;  lor  It 
only.  In  Its  corporate  capacity,  1b  the  lepral 
sufferer.  For  snch  an  Injury  the  atock- 
faolder,  as  such,  has  not,  prima  facie,  any 
leffal  cause  of  action,  because  he  ha«  Buf- 
fered no  indlvldaal  grieTance.  In  one  cat- 
egory a  stockholder,  or  any  number  of 
stockholders,  may  become  actors,  and  file 
a  bill  for  relief  In  his  or  tbetr  own  names, 
namely,  when  the  goremlngr  body,  being 
thereto  reqnested,  refuses  to  iDstltute  pro- 
ceedinf^  to  redress  an  alleged  wrens  to  the 
corporation.  Manofactnrlng  Co.  t.  Cox, 
68  Ala.  71;  Planters'  Line  v.  Waganer, 
7J  Ala.  S81;  Nathan  v.  Tompkins,  82  Ala. 
4^,  2South.Bep.747;  Moses  t.  Tompkins. 
84  Ala.  613,  4  South.  Rep.  763;  Dodge  v. 
"Woolsey,18  How.  831;  Hawes  v.  Oakland, 
104  U.S.  450:  1  Mor.Prlv.  Corp.  §2n.  In 
snch  case,  although  the  suit  Is  by  stock- 
faolders,  the  relief  la,  to  all  taitenta,  Iti  fa- 
vor of  the  corporation,  and  against  some 
outsideparty.  To  asidt  thus  brought, for 
the  wrongs  complained  of  In  this  case, 
Friedman  was  a  necessary  party  defend- 
ant, being  the  person  against  whom  relief. 
If  any,  would  be  granted.  The  corpora- 
tion. It  is  true,  was  n  necessary  party; 
and,  refusing  to  appear  as  complainant, 
there  was  no  recourse  left  bat  to  make  it 
a  defendant.  The  several  and  variant  re- 
liefs prayed  In  the  two  features  of  the  bill, 
If  there  be  nothing  In  the  question  to  be 
next  con8idere<l,  render  the  bill  multifari- 
ous. 3  Brick.  Wg.  388,  §§  338,  342,  343 ;  CTay 
T.  Gurley,  62  Ala.  14;  Adams  v.  Jones,  68 
Ala.  117;  Seals  t.  Pheiffer,  77  Ala.  278. 

It  1h  contended  for  appellant  that  the 
first  featnre  of  tals  bill,  that  In  which  he 
neeks  to  prevent  the  sale  of  hUi  stock  un- 
der the  advertisement,  Is  but  a  stepplng- 
Btooe  or  condition  precedent  to  his  right 
to  maintain  the  suit  in  Its  second  feature ; 
tbat  only  a  stock  holder  can  maintain  such 
a  bill,  and,  unless  he  first  succeeds  In  pre- 
venting a  sale  of  his  stock,  or  In  having 
ttie  sale.  If  made,  set  aside,  he  will  be  left 
withoat  a  standing  In  court,  and  his  bill 
must  fall  on  that  account.  The  principle 
invoked  Is  sound.  In  a  proper  case.  An 
equitable  right,  one  which  can  be  asserted 
In  a  court  of  equity,  gsnerally  carries  with 
It  all  the  powers  that  are  necessary  to 
make  It  effective.  "Wedgworth  v.  Wedg- 
worth,  84  Ala.  274,  4  South.  Rep.  It9.  We 
will  show  further  on  that  that  principle 
cannot  be  made  to  benefit  this  case.  The 
denourrer  for  multifariousness  need  not  be 
further  considered,  as  the  ruling  on  It  did 
no  barm. 

The  bill  makes  W.  C.  Jemlson,  president 
of  the  corporation,  a  party  defendant.  It 
makes  no  charge  of  misconduct  against 
talxn.  At  least.  It  makes  no  charge  of  bad 
faith,  or  of  conduct  ultra,  vires,  or  of  any- 
thing else,  with  sufficient  particularity  to 
Jaatltymaklng  himaparty  defendant;  and 
It  prays  no  relief  against  him.  True,  It  Is 
claimed  here  that  he  Is  made  a  party  for 
parpOBes  of  discovery.  That,  If  true,  would 
be  no  sufficient  ground  for  making  him  a 
party.  Norwood  v.  Railroad  Co.,  72  Ala. 
66S.  But  the  bill  expressly  dispenses  with 
a  sworn  answer  from  him.  It  Is  of  the  es- 
sence of  a  bm  for  dlscoreiy  tbat  It  require 
a  Bwoxn  answer.  A  bill  like  the  present  | 


one  can  In  no  sense  be  classed  as  a  bill  for 
discovery.  Zelnlcker  v.  Brigham,  74  Ala. 
598;  Watts  v.  Bank.  76  Ala:  474;  1  Pom. 
Eq.  Jur.  S  144.  The  demurrer  by  W,  C. 
Jemlson  was  rightly  sustained. 

We  cannot  agree  with  coanael  for  appel- 
lant as  to  the  proper  Interpretation  of  sec- 
tion 1816  of  the  Code  of  1876.  That  section 
first  declared  a  lien  upon  the  stock  of  the 
shareholder  In  a  corporation  such  as  this 
for  all  amounts  which  may  be  due  upon 
the  snbBCription  for  stock.  If  the  statute 
had  proceeded  no  further,  the  lien  could 
have  been  enforced  by  bill  In  chancery  as 
other  Hens  are.  Westmoreland  r.  Foster, 
60  Ala.  448.  But  the  statute  proceeded  far- 
ther, and  gave  to  the  corporation  the  op- 
tion of  pursuing  one  of  two  courses.  The 
onewas.lf  tberehad  been  partial  payment 
on  the  stock,  to  proceed,  after  giving  cer- 
tain notice  pointed  out  by  the  statute, "  to 
consolidate  tntoas  many  parshares  as  the 
money  paid  by  such  defaulting  subscriber 
will  amount  to.  and  Issue  to  falm  a  certifi- 
cate therefor. "  The  other  optional  course 
which  the  statute  authorized  was  to  "pro- 
ceed to  collect  what  may  remain  unpaid 
of  the  original  subscription  by  suit.** 
Electing  to  pursue  the  latter  coarse,  the 
corporation  could  have  maintained  an  or- 
dinary suit  at  law  for  the  collection  of 
the  money,  or  It  coald  have  maintained  a 
suit  in  chancery  for  the  enforcement  of  the 
Hen.  Cook,  Stocks,  §  121.  And  this  op- 
tion or  right  of  election  was  vested  in  the 
corporation,  and  In  Its  exercise  the  stock- 
holder had  no  voice  or  right  of  control. 
We  have,  then,  the  case  before  us  of  a  con- 
tract entered  Into  at  a  time  when  the  law, 
as  then  In  force,  gave  a  lloi,  leaving  the 
llenee  to  common  remedies  for  its  enforce- 
ment, and  a  change  of  the  law  after  the 
making  of  the  contract,  providing  another 
remedy,  under  which  last  statute  the  cor- 
poration is  proceeding  to  make  Its  lien 
available.  Is  this  a  legitimate  function  of 
legislation?  "Statutes  which  relate  alone 
to  the  remedy,  without  creating,  enlarg- 
ing, or  destroying  the  right,  operate  gen- 
erally on  existing  causes  of  action  as  well 
as  thoBe  which  afterwarde  accrue. "  Steam- 
Boat  Co.  V.  Barclay.  30  Ala.  120.  "The  leg- 
islature may  alter, enlarge,  modify,  or  con- 
fer a  remedy  for  existing  legal  rights  with- 
out infringing  any  principle  of  the  consti- 
tution."  Id.  The  case  from  which  we 
have  quoted  seems  to  be  precisely  In  point 
with  the  present  one,  and  this  doctrine  Is 
supported  by  the  great  current  of  author- 
ity. Trust  Co.  V.  Boykin,  38  Ala.  510;  Ex 
parte  Pollard,  40  Ala.  77;  Ogden  v.  Saun- 
ders, 12  Wheat.  213;  Cooley,  Const.  Llm. 
rSth  Ed.)  top  pp.  348,  443,  444.  The  adver- 
tisement for  the  sale  was  dated  March  2, 
1889.  Section  10  of  the  Code  of  18A6,  as 
amended  by  act  approved  February  28, 
1889,  (SesB.  Acts,  104,)  does  not  affect  this 
question. 

The  bin,  BO  far  as  It  seeka  to  prevent  or 
to  vacate  the  threatened  sale  of  tho  stock, 
Is  witiiout  equity.  This  renders  the  quea- 
tlon  of  multifariousness  Immaterial.  As 
weundenitand  the  argument  of  counsel,  it 
seeks  to  make  the  alleged  fraud  In  the  sale 
and  purchase  of  the  Friedman  land  a  vltl- 
atlag  factor  In  the  very  Inception  and  or- 
ganisation o!  the  corporation,  and  on  that 
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account  to  diaRolve  the  corporatloo,  bold 
the  perpetrators  to  personal  accouDt,  and 
admlnlflter  the  assets  ot  the  attempted  In- 
corporation for  the  benefit  of  tfaeBuBerera. 
If  the  projectors  of  a  business  corporation 
were  by  fraudulent  or  corinoos  p rear- 
rangement to  get  up  a  BChenie,  and  pro- 
cure its  incorporation,  npun  an  agreement 
that  property  of  one  or  more  of  its  pro- 
moters should  constitute  thecapltal  of  the 
corporation  in  whole  or  in  part,  and  at 
an  appraisement  palpably  In  excess  of  its 
value,  and  U  such  scheme  be  so  far  consum- 
mated as  to  mislead  and  deceive  strangers 
who  purchase  stock  In  Igrnorance  of  such 
prearrangement  and  of  such  excessive  val- 
uation, we  will  not  say  such  deluded  stock- 
holder would  be  without  redress.  Nor  will 
we  say  that  stock  Issued  to  the  seller  of  such 
overvalued  property,  as  the  consideration 
or  part  consideration  of  its  purchase,  con- 
forms to  the  letter  or  spirit  ot  the  consti- 
tution, art.  14,  §  fi,  which  declares  that 
"no  corporation  shall  issue  stock  or  bonds 
except  for  money,  labor  done,  or  money 
or  property  actually  received."  Fltzpat- 
rick  V.  Publishing  Co.,  2  South.  Rep.  727, 
83  Ala.  604;  Williams  v.  Evans,  87  Ala.  725, 
6  South.  Rep.  702.  And  we  will  not  say- 
that  a  stranger  who  has  been  thus  delud- 
ed into  itbe  purchase  of  stock  and  the  pay- 
ment of  his  money  in  ignorance  of  the 
fraud,  may  not  file  a  bill,  and  have  the 
transaction  canceled,  even  if  the  disrup- 
tion of  the  corporation  Itself  be  the  conse- 
quence. Nor  will  we  say.  If  such  stock- 
bolder  has  paid  money  under  such  clrcum- 
Htances,  the  fact  of  the  sale  of  fala  stock  for 
unpaid  calls  will  destroy  his  status  as  a 
complainant;  and  It  would  seem  to  fol- 
low that  In  such  case  no  previous  attempt 
need  be  made  to  obtain  redress  through 
thegovemiag  body  of  the  corporation,  if 
any  relief  can  be  obtained.  Such  suit 
would  be  an  attack  on  the  rIghtfDl  exist- 
ence of  the  corporation  itself.  These  ques- 
tions we  do  not  and  need  not  decidei  for 
the  bill  makes  no  such  case. 

The  bill  in  this  case,  as  we  have  stated, 
w^as  filed  March  13, 1889.  Itdoes  not  state 
when  the  purchase  from  Friedman  was 
made.  The  plain  implication  from  the 
averments  is  thatthecon tract  of  purchase 
was  entered  into  alter  the  corporation 
was  organized,  for  it  charges  that  Fried- 
man was  a  director  when  be  made  the 
sale.  There  could  be  no  directors  before 
incorporation,  and  the  election  of  direct- 
ors Is  one  of  the  necessary  steps  taken  in 
organization.  The  bill  charges  a  very 
glaring  fraud,  bnt  it  chaiges  it  as  perpe- 
trated after  incorporation  and  after  or- 
ganization. Such  Is  perm  no  ground  Uir 
dissolving  thecorporatlon.  The  vacation 
of  such  a  transaction  for  the  fraud  Is  a 
proceeding  by  the  corporation,  or  if  it,  on 
proper  request, refuse  to  takesteps  to  pro- 
cure a  reBclsBlon  of  the  contract,  then  by 
some  one  or  more  of  the  stockhoIderH. 
Brouffht  In  either  form,  the  suit  is  for  the 
benefit  ot  the  corporation  as  an  existing 
artificial  iwrson,  not  for  Its  dissolution. 
Only  a  stockholder  or  stockholders  can 
maintain  such  a  suit,  the  corporation  re- 
fusing to  sue;  and  to  this  end  It  was  and 
is  essential  that  Tutwller  maintain  his 
status  aa  a  stockholder.   Ceasing  to  be 
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such,  his  suit,  on  the  case  made  by  his  bill,, 
must  fail.  The  rule  is  settled  In  this  state, 
in  accordance  with  the  general  doctrine 
on  the  subject,  that,  before  a  stockholder 
or  any  number  of  stockholdera  can  main- 
tain a  suit  like  the  present  one,  every  rea- 
sonable effort  must  be  made  to  have  suit 
instituted  by  the  governing  body  of  the 
corporation.  The  bill  does  not  inform  us 
bow  many  directors  constituted  the  board 
of  the  defendant  corporation.  The  law 
permitted  organisation  with  not  less  than 
three  nor  more  than  nine  directors.  It  the 
averments  ot  the  bill  be  true,  two  ot  the 
directors,  Friedman  and  another,  were 
concerned  in  the  fraud,  and  benefited  by 
Its  perpetration,  while, as  the  result  of  tlie 
transaction,  Friedman  became  the  owner 
of  (109,000  of  the  capital  stock.  The  bill 
charges  that  complalnajit  "  has  applied  to 
the  said  company,  through  its  president, 
to  'nHtitute  proper  proceedings  toseta^de 
and  annul  said  purchase;  but  it  has  failed 
and  refused  to  do  so."  tinder  the  aver- 
ments of  the  present  bill,  we  hold  a  suffi- 
cient excuse  Is  shown  to  authorize  stock- 
holdei^  to  institute  the  suit.  -Framed  as 
the  present  bill  is,  to  continue  Its  pro»ecu- 
tinn, Tutwller  must  continue  tobeastock- 
holder.  It  relief  is  obtained  under  It,  that 
relief  will  be  tor  the  benefit  of  the  corpora- 
tion, and  will  in  no  sense  dissolve  It,  or 
tend  to  do  so.  Should  an  amendment  of 
the  bin  be  attempted.  It  would  be  well  to 
Inquire  if  the  proposed  amendment  would 
not  seek  relief  so  Incompatible  with  any 
tliat  could  be  obtained  under  the  present 
bin  aa  to  make  It  a  new  case. 

There  is  no  error  in  any  ot  the  rulings 
prejudicial  to  appellant,  and  the  decretid 
order  ot  the  chancellor  aflBrmed. 


In  n  Walter  et  al. 
{Supreme  Court     Alabama.  April  8,  1890,> 

APFUt^REVHRBAIr— RBSTITL-TIOy— MaNDAVUS. 

1.  One  who  pays  money  on  a  decree  which  is 
afterwards  reversed  on  appeal  Is  entitled  to  res- 
titution of  the  amonnt  paid. 

3.  It  is  no  answer  to  a  petition  for  snob  reettta- 
tlon  that  petitioner  will  be  decreed  to  pay  tbe  same 
amoaot  on  the  next  hearing. 

8.  The  cbanoellor  befora  whom  the  oanse  is 
pending  has  the  power  to  make  aa  order  for  res- 
titution, when  the  parties  are  before  him,  and 
there  is  shown  to  have  been  a  decree,  payment 
thereunder,  and  a  reversal  thereof. 

4.  Mnndamug  is  the  proper  remedy  to  compel 
the  cbanoellor  to  make  such  order. 

Application  for  mandsinus. 

In  September,  1886,  one  May  filed  his  bill 
against  petitioners  to  enforce  a  vendor's 
lien,  which  was  evidenced  by  two  promis- 
sory notes  held  by  May  and  executed  by 
i)etItionerB  for  tbe  purchase  of  certain 
lands  described  In  the  bill.  Pending  the 
suit,  petitioners  filed  their  bill  to  compel 
said  May  and  one  I>.  S.  Troy  to  inter- 
plead, and  have  adjudicated  to  which  one 
of  them  petitioners  should  pay  theamount 
due  on  the  notes;  the  suld  Troy  bavlnff 
bought  the  land  in  controversy  at  an  exe- 
cution sale.  Upon  submission  of  the  cause 
to  the  chancellor,  he  decreed  that  May  had 
a  superior  lien  on  the  land,  and  a  better 
claim  to  tbe  purchase  money  than  Troy. 
On  rendition  ot  this  decree,  petitioners 
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paid  the  Bum  due  on  the  notes  to  May. 
Subsequently  Troy  appealed  the  case  to 
the  wupreme  court,  where  the  decree  or  the 
clmncellor  was  reversed,  and  the  cause  re* 
manded.  6  South.  Bep.  54.  Petitioners 
filed  tb^r  petition  to  the  chancellor  pray- 
ing him  to  order  Mi^  to  make  restitution 
to  tliem  of  the  amount  paid  to  him  under 
his  decree.  Thechancellor  refused  togrant 
the  order,  and  petitioners  now  apply  for  a 
writ  of  m&adamus  tocompel  him  todoBO. 

Roqaemore,  White  A  McKeuxie,  tor  peti- 
tioners. Bi^kelj  Seapie  A  ffnittsr,  lor 
refqpondent. 

Mc<7lbllan,  J.  We  are  unable  to  con- 
cur with  counsel  who  appear  against  the 
application,  that  money  paid  on  and  In 
obedience  to  a  decree  of  thechancery  court 
can.  In  any  case,  be  said  to  bo  paid  volon- 
tarily.in  such  sort  as  to  preclude  its  recov- 
ery In  the  event  of  a  reversal  ol  the  decree. 
We  understand  the  law  to  be  settled  to 
the  contrary.  Cahaba  v.  Burnett,  84  Ala. 
400,407;  Knox  v.  Abercromble.  11  Ala.W7; 
Insurance  Co.  v.  Stewart,  95  Ind.  688; 
Wright  V.  Aldricb,  60  N.  H.  161;  HolIinKS- 
wurth  V.  Stone,  90  Ind.  244;  Scholey  v. 
H  alsey ,  72  N.  Y.  578 ;  Hller  v.  HUer,  86  Ohio 
St.  645. 

We  can  conceive  ol  no  case  In  which  a 

{larty.  who  pays  mon^  on  a  decree  which 
B  eabsequently  reversed,  is  not  entitled  to 
have  restitution  of  what  he  baa  paid,  and 
to  be  thus  retnstatefl  in  the  position,  and 
to  all  the  rights  he  had  prior  to  the  rendi- 
tion of  the  erroneous  decree.  It  Is  not  ma^ 
terial  what  those  rights  were,  or  would 
probably,  or  even  certainly  and  necessar- 
ily, be  determined  to  be  in  the  further  pro- 
jcreeaof  the  litigation.  He  Is  entitled  to 
have  his  final  equities  adjudicated  while 
he  yet  occupies  whatever  vantage  ground 
was  his  In  the  Inception  of  thecontest  and 
from  that  standpoint  to  invoke  the  Judg- 
ment of  the  law  on  the  Issues  he  presents. 

When  he  asks,  after  the  reversal  of  a  de- 
cree, which  has  erroneously  adjudged  his 
ilfflitB  and  disturbed  his  relations  In  the 
case,  to  have  bis  original  atatuB  restored, 
it  is  no  answer  to  his  petition  to  say  that, 
on  a  final  hearing  of  the  cause,  It  will 
again  bedecreed  that  he  pay  that  of  which 
he  now  seeks  restitution.  To  so  hold 
would  he  to  prejudge  the  case;  to  decide 
in  advance  of  the  submiBSion  of  the  Issues 
on  pleading  and  proof  tha  t  the  party  who 
has  been  put  at  a  disadvantage  by  the  ex- 
ecution of  a  wrongful  decree,  though  prop- 
erly before  the  court,  Is  not  entitled  to  any 
relief  In  the  cause.  On  the  other  hand,  we 
are  unable  to  see  any  predicate  for  the 
claim  of  the  other  party  to  retain  what, 
confessedly,  he  ha«  wrtmgfuUy  received. 
He  had  no  right  to  the  mon^  involved  In 
the  litigation, in  contemplation  oflaw.nn- 
tli  there  should  be  acorrect  determination 
of  tlie  matters  in  dispute,  however  clear 
his  rights  may  have  been  in  point  of  fact. 
He.  therefore,  proceeds  with  the  cause, 
.lavlngan  undue  advantageof  hie  adver- 
sary, and  is  In  fact  In  the  attitude  of  hav- 
ing gained  what  he  claimed  before  his  right 
to  It  had  or  conld  have  been  determined. 
We  entertain  no  doubt,  therefore,  of  the 
absolQte  right  to  have  restitution  made  on 
the  one  hand,  and  the  absoliite  corr^tive 
T.7BO.no.ll— 26 
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duty  to  malce  restltntlon  on  the  other, 
wholly  r^ardless  of  considerations  look- 
ing to  the  final  equities  ol  the  parties. 
Freem.  Jndgm.  S  482;  Freem.  Ex'ns,  S  347; 
Bank  of  U.  S.  v.  Bonk  of  Washington.  & 
Pet  16,17;  Marks  v.  Cowlee.  61  Ala.  8U8. 

This  case  is  clearly  distinguishable  from 
McCreeUss  v.  Hlnkle,  17  Ala.  469,  and  Tar- 
leton  V,  Ooldthwalte,  33  Ala.  346,  In  which 
the  question  arose  on  a  motion  to  dismiss 
the  appeals  taken  by  the  parties,  who  had 
received  satisfaction  of  decrees  In  their  fa- 
vor from  which  the  appeals  were  taken. 
There  had  been  no  aseertainmnnt  that  the 
decrees  were  erroneous.  They  had  nut 
be^  reversed.  Itdld  not  appear  but  thatr 
under  those  decrees,  the  parties  would  be 
^titled  to  all  they  had  recdved;  and 
hence  the  court  declined  to  dismiss  the  ap- 
peals, and  proceeded  to  hear  them  on  their 
merits.  Here  there  is  no  decree.  Thejudg- 
ment  of  reversal  has  racpunged  It;  and  the 
right  of  the  parties  are  similar  to  those 
passed  on  in  the  cases  of  B  all  v.  Hrabrow- 
ski,  9  Ala.  S18,  and  Bradford  t.  Bush,  10 
Ala.  274. 

That  the  chancellor  before  whom  the 
cause  is  pending  has  the  power  to  make 
an  order  for  restitution  In  anch  case  is  not 
controverted.  The  partlesare  b^ore  him, 
and  in  and  about  and  In  the  conduct  ol 
that  caose  they  are  subject  to  his  control. 
The  facts  which  constitute  the  only  predi- 
cate lor  such  an  order — a  decree,  payment 
under  It,  and  its  reversal— are  a  part  of 
the  cause  itself.  There  can  be  no  dispute 
or  mistake  about  them.  On  them  the  or- 
der for  restitution  goes  as  a  matter  of 
course.  It  does  not  Involve  the  exercise 
of  Judicial  lunctioiw.  There  Is  no  remedy 
tor  the  relusal  to  grant  the  order  except 
mandamiiB.  Our  opinion  is  that  mso- 
dauiiis  Is  the  proper  remedy ;  and  the  writ 
will  be  awarded  in  this  case,  to  he  Issued 
only  on  the  further  application  of  petl- 
tlonera'  counsel,  if  restitution,  or  an  or- 
der therefor,  is  not  made  in  the  court  be- 
low upon  advice  of  our  cnnclasion. 


MCMOBTBAT  V.  LOUI8VIZ.LR,  N.O.  &T.RT.C0. 
{Supreme  Court  tif  MitBimppi.  April  21,  18Qa) 

RilLBOAD  COUPANIBS— INXDST  TO  PbBSOM  BOABD- 

lao  Traik.  * 
1.  Id  an  bcUoh  against  a  railroad  company  for 
personal  Injuries,  the  evidence  showed  that  plaln- 
Uff,  a  man  of  66,  on  a  dark  and  cold  night,  after 
watting  Id  the  snow  and  becoming  benumbed, 
attempted  to  board  a  moving  train;  that,  with  a 
valise  in  one  band,  he  seized  the  railing  with  the 
other,  and  attempted  to  leap  npoa  the  platform, 
but  missed  his  footing,  and  was  dragged  IfiO  yards, 
during  which  time  he  beld  onto  the  valise.  Held, 
that  plaintiff  was  guilty  of  such  contributory  neg- 
ligence that  be  oouldnot  recover. 

&  In  such  case  the  fact  that  defendant's  train 
did  not  Btc^  a  reasonable  time,  so  as  to  allow  plain- 
tlfC  to  get  on,  does  not  render  defendant  liable. 

8.  Where  the  contributory  negligence  of  plfdn- 
tlff  is  ahonn  by  his  own  proof.  It  Is  no  ground  of 
ob j  eotlon  tliat  defendant  dl^  not  •pe<dally  plead  and 
prove  It 

Appeal  from  circuit  court,  Warren  coun- 
ty ;  Ralph  North,  J  udge. 

Action  by  William  McMurtray  against 
the  Louisville,  New  Orleans  &  Texas  Ball- 
way  Company  for  personal  Injuries.  The 
court  directed  a  verdict  for  dtfend ant,  and 
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from  a  ]ndgment  entered  thereon  plalntUf 
appeals. 

Dabney,  McCabe  A  Anderson,  for  appel- 
lant. Murrajr  F.  Smitb,  lor  appellee. 

Woods.  C.  J.  To  the  declaration  filed 
by  plaintiff  In  the  court  below  the  plea  ol 
the  general  Issue  was  Interposed.  After 
plaintiff  had  introduced  all  his  evidence 
and  rested,  the  defendant  corporation 
moved  to  exclude  all  the  evldencefrum  the 
consideraUon  of  the  Jury  because  theerl- 
dence  ndther  proTed  nor  tended  to  prove 
liability  on  the  part  of  defendant,  and 
aslied  the  ci»nre  toinstruct  the  jury  to  find 
for  defendant,  which  was  thereupon  done. 
This  action  of  the  court  was  based  upon 
the  idea  that  all  the  evidence,  lalcen  to- 
gether, showed  conclusively  that  there  had 
been  such  contributory  neglticence  upon 
the  part  o(  plaintiff  as  to  demonstrate 
that  defendant  was  not  liable;  that  there 
were  no  facts  either  proving  or  trading  to 
prove  linblllty,  (/.  e.,  that  the  Injuries 
complained  of  were  clearly  shown  by  the 
facts— the  undisputed  tacts— to  have  been 
the  result  of  plulntitf's  nesllgence;)  and 
that  hencethere  was  nothing  to  submit  to 
the  determination  of  a  jury,  but  only  a 
question  of  law  to  be  settled  by  the  court. 

N^llgence  Is  a  mixed  question  of  law 
and  fact.  The  court  declares  what  Is  neg- 
ligence, and  the  Jury  find  the  tacts  In  the 
particular  case,  and  report  to  the  court 
what  such  facts  show  upon  the  question 
of  negligence,  viewed  In  the  light  of  what 
the  court  has  declared  negligence  to  be. 
Now  In  this,  as  in  suits  for  malicious  pros- 
ecution and  the  like  cases,  where  the  ques- 
tion iB  a  mixed  one  of  law  and  fact,  it  is 
not  only  permissible,  but  In  proper  cases 
It  Is  the  duty  of  the  court,  to  assume  the 
responsibility  of  withdrawing  the  case 
from  the  Jury,  and  of  deciding  It  purely 
as  a  legal  question.  When  the  evidence 
neither  proves  nor  tends  to  prove  liability 
on  the  part  of  a  defendant,  or  where  "Uie 
facts  shown  In  evidence,  and  all  the  Infer- 
ences from  those  facts,  make  It  clear  that 
plaintiff's  own  negligence  produced,  or 
contributed,  as  the  proximate  cause,  to 
produce,  the  Injury  for  which  recovery  In 
damag<-'8  Is  sought,  then  and  in  every  such 
case  the  question  is  tor  the  f  ourt  alone. 
Says  Beach  in  his  work  on  Contributory 
Ncifllgence.  (page  451,)  under  the  title 
"Contributory  Negligence  as  Matter  of 
Law:*  "What  amounts  to n^llgence Is, 
as  we  have  already  seen,  a  question  of 
law.  It  is  for  the  court  to  say,  In  a  ma- 
jority of  instances,  what  is  and  what  is 
not  negligence,  as  an  abstract  proposition. 
When,  therefore,  the  facts  of  a  given  case 
are  undisputed,  and  the  inferences  or  con- 
clusions to  be  drawn  from  the  facts  Indis- 
putable; wlien  the  standard  of  duty  Is 
fixed  and  defined,  so  that  a  failure  to  at- 
tain it  is  negligence,  beyond  cavil,— then 
contributory  negligence  is  matter  of  law." 
Tested  by  this  rule,  was  the  learned  Judge 
below  warranted  In  his  action  in  taking 
the  case  from  the  Jury,  and  determining  It 
alone?  A  proper  answer  will  require  an 
examination  uf  the  salient  points  In  the 
evidence. 

We  find  this  state  of  facts  on  looking  In- 
to the  record:   Appellant  was  at  HoUon- 


dale,  a  station  on  appellee's  line  of  rail- 
way in  Washington  county,  and  was  de- 
sirous of  embarking  on  the  first  train  lor 
Vlcksburg.  Hollondale  was,  for  all  the 
purposes  of  this  case,  a  flag  station,  where 
tickets  w(9re  not  acid,  nor  any  accommo- 
dations famlsbed  Infradlng  pasHengers. 
The  train  which  appellant  desired  to  take 
passage  on  was  due  to  pass  Hollondale 
otter  nightfall  on  the  27tb  day  of  January, 
1889,  and  was  actually  flagged  down 
at  that  station  at  11  o'clock  that  night, 
and  after  long  waiting  by  appellant  In 
the  cold  and  darkness  oTa  winter's  night; 
the  train  being  delayed.  That  while  the 
train  was  moving,  either  after  having 
been  stopped  and  again  put  in  motion,  or 
without  ever  having  stopped  at  all,  appel- 
lant endeavored  to  get  upon  the  train  un< 
der  these  circumstances,  vis. :  The  night 
was  cold,  very  dark,  and  snow  was  falling 
rapidly.  While  the  train  was  in  motion, 
appellant  made  an  effort  to  enter  one  of 
the  care  by  seising  with  what  he  denomi- 
nates "  a  death  grip  "  one  of  the  Iron  rall- 
IngH  inclosing  the  steps  to  the  car  plat- 
form, with  his  left  hand;  his  right  hand 
being  incumbered  with  a  valise,  and  occu- 
pied with  the  valise  for  some  time  after 
seizing  the  railing  with  his  left.  That  a 
sudden  Jerk  of  the  train  cansed  appel- 
lant to  miss  the  platform  step,  and  lose 
his  bolance.  That  he  clang  to  the  railing 
with  his  1^  baud,  holding  his  valise  in  his 
right,  and  was  Jerked  and  dragged  on  his 
feet  and  legs  over  tbe  ends  of  the  project- 
ing cross-ties  with  constantiy  Increasing 
rapidity,  by  reason  of  the  constantly  ac- 
celerated Bpeedofthemovingtraln.  That, 
after  being  dragged  thus  some  distance, 
appelant  gave  bis  valise  to  a  porter, 
and  endeavored,  by  then  seising  the 
railings  with  both  hands,  to  raise  himself 
up,  and  plant  himself  upon  the  steps,  but 
was  unable  to  do  so ;  and  finally,  despair- 
ing of  getting  aboard  the  train,  he  pushed 
himself  off,  and  fell  on  the  cross-ties  of  an 
adjacent  switch,  and  so  received  tbe  Inju- 
ries complained  of.  The  distance  over 
which  appellant  was  dragged  was  150 
yards:  and  from  flr^t  to  last  appellant 
was  directed  by  the  porter  to  turn  loose 
his  grip,  and  that  he  only  did  so  at  the 
end  of  150  yai'ds. 

We  have,  thus  It  appears,  the  case  of  a 
man  advanced  In  life, — 65  years  ol  Bige, — 
andno  longeryoungand  active, benumbed 
with  cold  by  his  long  waiting  without  fire 
on  this  freezlDg  night.  Incumbered  by  a 
valise  carried  in  bis  right  hand,  on  a  dark 
night,  in  the  midst  of  rapidly  falling  snow, 
and  fully  aware  of  the  peril  to  which  he 
was  about  toexpoae  himself,  undertaking, 
without  known  necessity,  the  always 
hasardons  feat  of  boarding  a  moving 
train.  Nay,  more,  It  was  the  rash  ef- 
fort to  make  this  dangerous  att^pt 
by  a  man  thoroughly  conscloua  of  the 
peril  he  exposed  himself  to.  and  yet  con- 
tinuing to  incumber  himself  and  deny  him- 
self Invaluable  aid  from  his  right  hand 
by  continuing  to  hold  his  valise  to  the 
last.  We  havesald  appellant  took,  know- 
ingly, the  foreseen  pails  of  aa  lU-advtaed 
and  extremely  dangeruns  freak  of  attempt- 
ing to  board  a  mo  vlng  train  under  inch 
circumstances  as  have  just  been  detailed ; 
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for  he  Bays  he  "laid  hold  of  tbe  hand-rails 
of  the  coach  with  a  death  Krip,  as  I 
thought  and  knew  that  if  I  (ell  there  I 
woold  be  crashed  to  death  In  an  Instant. " 
Shall  this  appellant,  who  selied  this  rail- 
ing to  board  a  moving  train  uader  the 
must  nnfarorable  drcumst^nf^  that 
marked  hlseffort,  knowing  that  afailure  to 
execute  his  purpose  meant  Instant  and 
horrible  death,— shall  this  appellant  be 
heard  to  complain  that  he  was  Improper- 
ly treated,  and  bis  compli^ut  erroneously 
disposed  of,  by  the  able  and  accomplished 
Jadge  who  withdrew  the  case  from  tbe  ju- 
ry's consideration,  and  determined  that, 
as  a  qnestion  ot  law,  the  defendant  was 
not  liable  for  an  Injury  directly  attributa- 
ble to  the  recklessness  of  the  Impatient 
trareler?  The  conscience  and  judgment 
of  every  enlightened  jurist  will  answer: 
"No."  It  impatient  travelers  will  persist 
in  "making  leaps  at  flying  trains,"  and 
knowingly  taking  the  cbancea  of  frlghtlal 
hurt,  or  death  itself  in  one  of  Its  most  hor- 
rible forms,— that  of  being  ground  Into 
quivering  piecra  nnder  the  wheels  of  a 
rushing  train, — and  disaster  befalls,  they 
must  understand  that  tbe  consequences  of 
their  madness  must  be  visited  apon  tb^ 
own  beads. 

Indisputably,  the  train  Bhould  have 
been  stopped  a  reasonable  time,  and  for  a 
failure  to  do  so  the  defendant  corporation 
was  guilty  of  a  breach  of  duty.  But  that 
no  way  affects  the  legal  anpects  ot  this 
case,  as  appellant's  own  evidence  presents 
It.  See  Banking  Co.  v.  Letcher,  69  Ala. 
100;  Solomon  v.  Railroad  Co..  lOS  N.  Y. 
437, »  N.  E.  Bep.-480.  In  tbe  line  and  in 
the  spirit  ot  the  cases  of  Bardwell  v.  Ball- 
road  Co.,  63  Miss.  574.  and  Dowel!  T.  Ball- 
road  Co.,  "61  Mies.  51i>,  are  the  views  we 
have  herein  advanced.  The  doctrine  is  not 
new,  and  sbould  not  be  surpriRing. 

The  counsel  for  appellant  InHiste  with 
much  earnestness  and  skill  that,  for  a 
preliminary  error  of  the  court  below,  which 
we  will  now  notice,  the  Judgment  must 
be  reversed.  The  contention  of  counsel  Is 
that  thedetense  of  contribatory  negligence 
is  an  affirmative  oue,  and  was  not  available 
for  defendant  in  this  case,  as  It  was  not 
set  up  in  a  special  plea.  We  think  counsel 
misapprehend.  If  plaintiff's  pleadings 
and  proofs  had  left  the  case  blank  as  to 
his  contributory  nt^llgence,  and  it  had  b&> 
come  necessary  tor  defendant  to  take  the 
affirmative,  and  show  as  a  defense  plain- 
tiff's eontributory  negligence,  then  we  sup- 
pose It  would  be  the  practice  to  require 
such  defense  to  be  set  up  under  a  special 
plea.  But  when,  as  in  this  case,  tbe  con- 
tributory negligence  is  palpably  made  to 
appear  by  all  tbe  plaintiff's  evidence,  we 
are  aware  ot  no  rule,  nor  can  we  see  the 
reaRon  for  any  rale,  requiring  a  defendant 
to  either  plead  or  prove  such  contribatory 
n^ltgencf*. 

Affirmed. 


Thompson  et  al.  v.  State. 
{Supreme  Court  of  MisslsHppU   March  8, 1890.) 
FoarairxD  BAUr^BoNn— Juimmbnt— Aitbai. 
1.  An  »biolate  jadgment  may  be  taken  against 
tbe  anretlM  alone  on  a  forfeited  bail-bond,  under 
CouB  Mas.  i  8048,  which  prorldeB  that  Judgment 
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final  maj  be  rendered  on  a  forfeited  bail-bond  on 
a  return  "Not  found  "  to  two  writs  of  gain  ftusitu 
thereon. 

2.  Failnre  to  dismiss  the  suit  against  tbe  prin- 
cipal before  taking  final  jadgment  against  the 
snreties  cBDQot  be  assigned  for  error  on  appeal  by 
the  latter,  under  Code  Miss.  S  1440,  which  provides 
that  no  appellant  shall  be  entitled  to  a  reversal  be- 
cause of  an  error  in  the  judgment  against  anotlMr 
not  affecUng  hla  rights. 

AppeaJ  from  circnit  court.  Pike  connlr; 
J.  B.  CflBisMAN,  Judge, 

M.J.Thompson  and  others  were  sure- 
ties on  tbe  bond  of  one  Dr.  Thompson  to 
appear  to  answer  an  indictment  for  a  mis- 
demeanor. The  defendant  falling  to  ap- 

}>6ar,  a  torielture  of  his  bond  was  taken, 
udgment  nisi  entered,  and  aelre  tcn^aa  or- 
dered. The  writ  of  Bdre  fkciaa  was  served 
on  tbe  sureties  only;  ana,  wlthont  dis- 
missing the  suit  to  tbe  principal,  Judg- 
ment final  was  entered  against  the  sure* 
ties  for  the  penalty  of  the  bond,  from  which 
they  appeal. 

Code  Miss.  S  1440,  cited  in  opinion,  pro- 
vides :  **  In  no  case  shall  one  uf  several  ap- 
pellants be  entitled  to  a  Judgment  ot  rfr 
versal  because  of  an  error  In  tbe  judgment 
or  decree  against  another,  not  affecting 
his  rights."  Section  3048  provides  that  on 
failure  to  comply  with  a  bail-bond  the 
court  mayenterjadgment  nisi  against  the 
obligor  and  his  sureties,  and  issue  acfre 
facias  thereon,  and  on  the  return  ot  two 
writs  ot5c/rei^iaA'*Notfound,"jadgmeat 
may  be  made  absolute. 

S.  E.  Pack  wood,  tor  appelant.  T.  M. 
ilillert  Atty.  Gen.,  for  the  State. 

Cooper,  J.  Counsel  is  mistaken  as  to 
the  purpose otthatclause  of  section  3043  of 
the  Code  which  provides  that  Judgment 
final  mayberendered  upon  a  forfeited  bail- 
bond  on  the  return  ot  two  writs  of  scire 
facias"  Not  found. "  Tbe  provision  was  not 
made  in  tenderness  to  the  sureties,  but  for 
tbe  protection  of  tbe  state,  and  judgment 
may  be  taken  against  the  surety  alone. 
Saffold  V.  State,  60  Miss.  929. 

The  failure  by  the  district  attorney  to 
dismiss  the  suit  against  the  principal  be- 
fore proceeding  to  final  Judgment  against 
tbe  Hureties,  Is  not  an  Injury  to  appellants, 
and  cannot  be  assigned  fur  error  by  tbem. 
Code.  S  1440. 

Affirmed. 


Newman  et  a/,  v.  Bank  of  Obrbktilu 
{Supreme  Court  of  Jfteslisippi.  April  91,  18Ml) 

FlBDQS— RlOHTS  OP  PUDOBB— IiABDUnn'S  IdlV 

— Frcsuhptiox. 

1.  Where  a  person, tosecureadebtandfnrther 
advances,  pledges  and  asBigns,  among  other  collat- 
eral, the  note  of  a  third  persdn,  secured  bv  a  deed 
of  trust,  and  the  note  is  afterwards  satiuied,  the 
pledgee  cannot  apply  the  security  of  the  trust-deed 
to  Batisry  any  part  of  the  pledgeor's  Indebtedness. 

2.  Where  a  merchant  baa  in  bis  posseMion, 
and  sells,  cotton  on  which  there  is  a  landlord's  lien, 
and  a  wi^t  enjoining  the  sate  has  been  served  on 
him,  and  It  is  shown  that,  a  few  days  before  tbe 
writ  was  served,  he  had  notice  of  the  Hen,  and 
had  poBsession  of  the  cotton  until  the  day  of  such 
service,  it  will  be  presumed.  In  the  absence  of  proof 
of  the  exaot  time  of  such  sale,  tliat  It  wa»  made 
after  nrrloe  of  the  writ. 
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Appeal  and  cross-appeal  from  chancery 
court,  Washington  county;  W.  B.  Tbioo, 
Chancellor. 

This  cause  was  In  the  supreme  court  at 
the  April  temit  1889,  and  was  sent  back 
!oF  a  decree  in  accordance  with  the  opin- 
ion then  rendered.  An  account  was  re- 
stated, and  a  decree  rendered,  from  which 
this  appeal  and  croHs-appeal  are  prosecut- 
ed. A  statement  of  the  case  appears  In 
the  former  report,  6  Soutb.  Rep.  753. 

PbeipB  A  Skinner,  for  appellants.  Ter- 
ger  dk  Pen^f  tor  app^lees. 

Woods,  C.  J.  The  consideration  and 
determination  of  the  three  snbstantlal 

questloDB  presented  by  the  appeal  and 
crosB-appeat  herein  will  Anally  settle  the 
rights  and  liabilities  of  the  several  parties 
to  this  proceeding. 

1.  Did  the  court  below  err  in  refusing  to 
charge  the  defendEuits  with  the  proceeds 
of  9  bfUes  of  cotton,  and  f 270  in  money,  re- 
ceiyed  from  and  on  account  of  Satter- 
white?  The  evidence  shows  that  Moyses, 
In  order  to  secure  certain  advances  from 
appellants.  In  the  year  1887  agreed  to  and 
did  actually  deposit  certain  collaterals 
with  appellants,  among  which  was  a  note 
given  by  Satterwhtte  for  $250,  which  note 
was  indorsed  by  Moyses  In  blank  at  or  be* 
tore  Its  deposit  with  appellants.  It  ap- 
pears to  us  quite  satisfactorily,  from  all 
the  pleadings  of  appellants  and  the  proofs 
submitted,  that  the  deposit  of  Satter^ 
white's  deed  of  trust  with  appellants,  by 
which  the  f 250  note  was  secured,  as  well 
as  other  sums  to  be  advanced  thereafter 
by  Moyses  to  Satterwhlte,  was  designed 
only  as  security  for  the  payment  of  the 
note.  Collaterals  to  the  amount  of  92,000 
were  to  be  deposited  by  Moyses  with  ai>- 
pellants,  and  were  in  fact  so  deposited; 
and  this  Satterwhlte  note  was  one  of  the 
collaterals  going  to  make  up  the  92,000. 
Satterwhite's  deed  of  trust  secured  to  ap- 
pellants the  sum  named  In  tbe  note,  to- 
wit,  9250;  and  to  that  extent  appellants 
were  entitled  to  assert  all  the  rights  of  the 
beneficiary  in  the  deed  of  trust,  but  no  fur- 
ther. Appellants  cannot  be  heard  to 
maintain  that,  Satterwhlte'^  note  having 
been  fully  paid  off,  the  security  of  his  trust- 
deed  shall  be  used  to  satisfy  any  part  of 
the  92,000,  agreed  to  be  secured  by  cultat- 
erals,  remaining  unpaid,  or  any  other  bal- 
ance due  from  Moyses  to  appellants.  The 
action  of  the  chancery  court  In  refusing  to 
charge  defendants  helow  with  Satter^ 
white's  9  bales  of  cotton,  and  the  9*^  in 
money  derived  from  Satterwhlte,  meets 
our  approbation. 

2.  Was  the  court  below  correct  in  decree- 
ing payment  by  the  Goldsmith  Cotton  & 
Provision  Company  of  the  value  of  the  8 
bales  of  cotton-  marked  "Sam  D.  W.," 
amounting  to  9U7?  The  evidence  raises 
a  suBpii^on  as  to  these  S  bales,  but  It  Is 
not,  in  our  opinion. sufficient  to  enablcthe 
court  to  say  that  defendaute  should  1>o 
chaiT^ed  with  this  sum  ;  especially  In  Ti<"\' 
of  tlie  fact  that,  under  the  agreement 
signed  by  the  resprctive  solicltorB,  this 
cotton  was  nut  embraced  In  the  agreed 
list,  whereby  defendants  appear  to  have 
been  absolved  from  the  duty  of  making 
any  proof  on  this  point.   While  It  Is  true 


that  the  evidence  tends  to  show  that  this 
was  Sllgo  cotton,  and  subject  to  com- 
plainants' demands,  yet  we  are  of  opinion 
that,  under  the  agreement  Just  referred  to, 
the  decree  In  this  particular  was  errone- 
ous. 

8.  Was  the  refusal  of  the  court  Mow  to 

charge  the  Goldsmith  Cotton  tc  Provision 
Company  with  9277.06.  the  proceeds  of  the 
7  bales  of  cotton  Bold  by  said  company  on 
January  5, 1887,  erroneous?  This  cotton 
was  in  the  hands  of  said  company  on  De- 
cember 20th,  when  one  of  complainants* 
solicitors  gavenottceof  complainants*  Ilea 
upon  all  Sligocotton.  It  remained  Insald 
company's  possesion  nhtU  tbe  6th  day  of 
January  following,  on  which  day  the  writ 
of  injunction  sued  out  by  complainants 
was  executed  on  said  company.  Whether 
said  7  bales  of  cotton  were  In  the  hands  of 
said  company  at  the  time  of  the  execution 
of  the  injunction  writ  appears  to  be  left  in 
doubt.  Goldsmith,  the  president  or  man- 
ager of  the  company,  testlfles  to  his  ina- 
bility to  say  whether  this  cotton  was  sold 
before  the  Injunction  writ  was  executed  or 
afterwards,  and  there  is  no  other  evidence 
on  this  point.  This  branch  of  the  case  Is 
jeadily  resolvable  by  a  w^l-known  ele- 
mentary rule  of  evidence,  viz.,  the  legal 
presumption  of  the  continuance  of  a  state 
of  things,  once  established  by  proof,  as  at 
first,  until  the  contrary  Is  shown,  or  until 
a  different  presumption  is  raised  from  tbe 
nature  of  the  subject  In  question.  Mani- 
festly, the  rule  may  be  easily  pressed  be- 
yond reasonable  limits,  and  the  presump- 
tion of  such  continuance  will  depend  large- 
ly upon  the  nature  of  tHe  subject  and  clr- 
camstances  to  which  It  may  be  desired  to 
be  applied.  Tn  this  case  the  7  balesof  cot- 
ton were  In  this  defendant's  pOBseeslon  on 
December  29th,  when  he  had  notice  given 
of  complainants'  lien;  and  they  so  con- 
tinued until  January  5th  following,  on 
which  day  the  Injunction  wrltwas  served. 
In  the  absence  of  any  evidence  from  the 
Goldsmith  Company  as  to  when  this  cot- 
ton was  sold,  whether  butoreor  after  serv- 
ice of  the  w  rit,  (a  most  important  tact,  pe- 
cnllarlyt  nut  to  say  wholly,  within  said 
company's  knowledge,)  this  seems  to  us 
an  appropriate  subject, under  appropriate 
circumstances,  to  which  to  apply  the  rule 
that  the  possession  must  he  presumed  to 
have  continued  up  to  the  hour  of  the  exe- 
cution of  the  writ;  and,  applying  this 
rule  in  this  case,  we  conclude  that  the  de- 
cree of  the  court  below  should  have 
charged  the  Goldsmith  Company  with 
9277.96,  the  proceeds  of  said  7  bales  of  cot- 
ton thus  presumptively  shown  to  have 
been  in  Its  possession  at  the  time  the  writ 
was  executed.  Decree  of  court  below  re- 
versed,and  final  decree  here, in  accordance 
with  this  opinion. 


HODOES  et  UX.  T.  BiCKBT. 
iSvpreme  Court  of  Mississippi.   April  31, 1890.) 

FSAUDULIRT  CO'IVBTAKCBS  — HOMSBTB&D— XaB- 

SBALIKQ  SbUDRITIBS. 

1,  A  decree  was  rendered  enfordnff  a  vendor''* 
Hen  on  a  house  and  lot  belonging  to  defendant\i 
wife,  and  defendant,  acting  for  ber,  borrowea 
money  from  B.,  F.  &  Co.  to  pay  the  debt,  having  the 
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decree  assigned  to  them  ss  seonrlty.  Being  him- 
Mlf  indebted  to  them,  and  to  secure  further  sd- 
rances,  he  also  caused  Us  brother-in-law  to  exe- 
cute to  them  a  quitclaim  deed  of  land  belonsrlng 
to  himself,  'Which  he  had  mortrared  to  his  brotner- 
in-law  for  a  flotitlous  debt  of  ii,ix)0.  Afterwards, 
on  settlement  with  B.,  F.  &  Co.,  defendant's  wife 
convoyed  to  them  her  house  and  lot,  in  considera- 
tion of  all  indebtedoesa  of  herself  and  defendant, 
but  the  latter  then  owed  them  nothing.  To  re- 
imburse his  wife,  defendant  had  B.,  F.  &  Co.  exe- 
cute to  ber  a  quitclaim  deed  of  his  land,  and  after- 
wards, learning  that  the  legal  title  was  still  in 
him,  executed  a  deed  to  his  wife,  reciting,  as 
consideration  therefor,  that  he  had  been  indebt- 
ed to  his  brother-in-law  in  94,000;  that  B..  P.  A 
Co.  had  taken  an  assignment  of  the  debt,  and 
that  it  had  been  satisflea  by  the  conveyance  of  his 
wife  to  them  of  her  land.  Held,  that  defendant's 
deed  to  bis  wife  was  without  consideration,  and 
was  fraudulent  as  against  his  ezistlngoreditors. 

2.  After  the  oonToyanoe  from  B.,f.  ft  to 
defendant's  wife,  she  and  defendant  moved  upon 
the  land  and  resided  there.  A  creditor  of  defend- 
ant recovered  judgment  against  him,  and  after- 
wards the  wife,  who  under  the  oonveyancea  ao- 
qulred  title  to  part  of  the  land  which  was  exempt 
as  a  homestead,  mortgaged  the  whole  tract  to  se- 
cure a  debt  contracted  by  her.    Held,  that  the 

t'udgment  creditor  of  defendant  was  entitled  to 
lave  the  exempt  portion  of  the  land  first  subjected 
to  satisfaction  of  the  mortgage. 

Appeal  and  cross-appeal  from  chancery 
court,  Noxubee  coun^;  S.  Evakb,  Gban- 
cellor. 

A,  C.  Boffle  and  W.  H.  Bogh,  lor  appel- 
lants. Jtivee  £  Rives,  for  appellee. 

Cooper,  J.  The  facta  ol  this  case,  abont 

which  there  la  practically  no  controversy, 
are  that,  in  the  year  1872,  John  D.  Hodses 
WHH  the  ownerot  the  lands  In  con  troveniy. 
.Suit  ^vas  instituted  against  him  by  a  cred- 
itor.and,  fearing  theresultotthejudgment 
in  the  cause,  he  executed  a  mortgage  to 
his  brother-in-law,  one  Randolph,  to  se- 
cure a  larve  sum  of  money,  ( $4,000,)  which 
he  falsely  recited  to  be  due  falm.  There 
was  some  small  amount  due  Randolph, 
but  he  never  demanded  the  execution  of 
the  mortgage,  and  it  seems  he  accepted  9125 
in  full  paymentof  the  debt  against  Hodges. 
In  1875  a  decreehad  been  rendered  in  favor 
of  one  Phillips,  ratorclng  a  vendor's  lien 
against  Mrs.Hodges  upon  a  houseand  lot 
which  he  had  sold  to  hertor  about  the  sum 
of  $1,362  of  principal,  interest,  and  costs  of 
court.  Phtllips  was  pressing  for  payment, 
and  Hodges,  acting  for  bis  wile,  applied 
to  Bush,  Putty  &  Co.  to  pay  off  the  debt  to 
Phillips,  and  to  take  as  securitya  transfer 
uf  the  dei-ree  against  Mrs.  Uodges.  Hodgee 
WHsntthesanietlmelndebted  to  Bush,  Pat- 
ty &  Co..  and  desired  to  secure  further  ad- 
vances from  them.  It  was  thereupon 
asrtfd  between  the  portles  that  Bush, 
Patty  &  Co.  should  pay  Phillips,  and  take 
aw  usHignnient  of  his  decree;  that  Hodges 
should  procure  a  transfer  to  tliem  of  the 
mortgage  held  by  Raudolpb,  (not  of  the 
debt  it  secured,)  which  should  stand  as  se- 
curity fur  the  sum  then  due,  and  for  such 
other  sums  as  they  should  advance  to 
Hodges.  In  conformity  with  this  contract, 
Hodges  procured  Randolph  to  execute  a 
quitclaim  deed  to  Bush,  Patty  &  Co.  of 
the  lands  in  controversy.  On  the  credit 
of  the  security  thus  supposed  to  be  afford- 
ed, BuHh,  Patty  &  Co.  advanced  money 
from  time  to  time  to  Hodges,  and  Hodges 


made  paymenti  from  time  to  time.  The 
rate  of  Interest  charged  by  Bush,  Patty 
&  Co.  was  from  \%  to  2%  per  cent,  per 
month.  All  payments  made  to  Bush,  Pa^ 
ty  &  Co.  were  made  by  Hodges,  and  noth- 
ing seems  to  have  been  paid  by  Mrs. 
Hodges,  either  of  principal  or  Interest,  on 
account  of  her  debt  to  them.  In  December, 
1879,  a  settlement  was  agreed  on  by  the 
parties,  whereby  Mrs.  Hodges  was  to  e  on- 
vey  to  Bush,  Patty  &  Co.  her  bouse  and 
lot  in  full  discharge  of  their  debt  against 
herself  and  Hodges,  and  Hodges  was  to 
cause  title  to  the  lands  in  controversy 
to  be  vested  in  her.  Accordingly,  Mrs. 
Hodges  conveyed  her  lot  to  Bush,  Pat- 
ty Sc  Co.,  and  they,  for  the  purpose  of 
vesting  title  la  her  of  the  lands  lu  con- 
troveray,  executed  a  quitclaim  convey- 
ance thereof  to  her.  The  mortgage  to 
Randolph,  thequltclaim  from  him  to  Bush, 
Patty  &  Co.,  and  their  quitclaim  to  Mrs. 
Hodges,  were  each  severalty  recorded  soon 
after  execution.  Afterthis  settlement,  and 
the  conveyance  executed  under  it,  Mr.  and 
Mrs.  Hodges  removed  upon  the  lands  In 
controversy,  where  they  havesince  resided. 
In  1886,  Hickey,  In  faith  of  the  ownership 
by  Mr.  Hodges  of  the  lands  in  controversy, 
loaned  to  blm  the  sum  of  $500,  taking  no 
other  security  therefor  than  Hodges'  note. 
This  note  was  not  paid  at  maturity,  and 
in  the  year  1887  Hickey  instituted  suit  up- 
on  it.  A  few  days  before  the  rendition  of 
the  Judgment  in  that  suit  Hodges  consult- 
ed an  attorney,  and  was  advised  that  the 
legal  title  to  the  lands  in  controversy  had 
never  passed  from  him ;  whereupon  he  ex- 
cuted  a  conveyance  to  Mrs.  Hodges,  which 
was  recorded  before  the  rendition  of  the 
Judgmentln  favorof  Hickey.  After  Hickey 
had  recovered  his  Judgment,  Mrs.  Hedges 
executed  a  mortgage  upon  a  part  of  the 
lands  to  secure  a  debt  of  $400  contracted 
by  her  with  J.  W.  Patty.  It  is  conceded 
by  Hickey  that  Patty  is  a  mortgagee  for 
value  without  notice,  and  Is  entitled  to 
priority  of  payment.  The  consideration 
recited  In  the  conveyance  from  Randolph 
to  Bush,  Patty  &  Co.  is  $4,000.  paid  by 
them  to  him.  The  consideration  recited 
In  the  conveyance  from  Bush,  Patty  & 
Co.  to  Mrs.  Hodges  is  the  payment  by  her 
of  the  Phillips  decree  and  costs,  by  the 
transfer  of  her  house  and  lot  in  satisfac- 
tion thereof.  The  conveyance  from  Mr. 
Hodges  to  his  wife  recites  that  he  was  In 
the  year  1S72  indebted  to  Randolph  In  the 
sum  of  $4,000,  which  Indebtedness  Ran- 
dolph transferred  to  Bush,  Patty  &  Co., 
and  that  Mrs.  Hodges  had  by  agreement  be- 
tween the  parties  paid  ana  satisfied  this 
indebtedness  to  Bosh,  Patty  ft  Co.,  upon 
their  agreement  and  that  of  Hodges  to 
convey  to  her  said  lands;  that  Bush,  Pat- 
ty &  Co.  made  con  veyance  thereof,  but  that 
Hodges  had  Inadvertently  omitted  so  to 
do,  and  executed  the  deed  then  made  in 
pursuance  of  the  former  contract. 

The  court  bdow  held  the  conTeyan<» 
from  Hodges  to  his  wife  fraudulent  aa 
against  Hickey,  and  she  appeals,  and  as- 
signs such  finding  for  error.  Her  conten- 
tion is  that  she  was  a  purchaser  for  value 
of  the  lands  In  controversy  at  a  time  when 
her  husband  was  not  Indebted ;  that  there 
is  no  evidence  t«idlng  to  aho  w  l^t  Hodges 
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then  Intended  to  dtf  rand  enbseqaent  cred- 
itors, or,  i!  therets,  that  nothing  ia  shown 
from  which  Icnowledge  of  snch  intent  can 
be  imputed  to  her;  that  she  relied  npon 
Hodges  to  cause  proper  conveyance  of  the 
land  to  be  made  to  her,  and  supposed  that 
the  deed  from  Bash.  Patty  &  Co.  vested 
title  in  her;  that  Hodges  is  estopped  to 
d^y  the  sufficiency  of  that  conveyance  to 
rest  title  in  her.and.  because  beis  estopped, 
Bo  also  should  be  hie  credttora  who  claim 
through  his  rights  to  the  lanri;  that  a 
court  of  equity  would  have  compelled 
Hndges  to  make  a  deed  restlDg  his  title  in 
her,  aud,  since  he  was  under  this  equitable 
duty,  and  she  had  the  equitable  right  to 
a  deed.thecouveyancehedld  make  fs  valid, 
even  though  he  was  Impelled  to  execute  It 
by  the  suit  of  Hlckey.and  even  though  his 
purpose  was  to  prevait  HIckey  from  sub- 
jecting the  land  to  the  satisfaction  of  bis 
debt. 

The  argument  of  appellants'  counsel 
commands  our  admiration,  but,  unfortu- 
nately for  his  client,  her  case  does  not  dis- 
close the  essential  fact  necessary  for  Its 
support,  vis.,  that  she  was  a  purchaser  for 
value.  The  conveyance  executed  to  her  by 
her  htisband  recites  as  its  consideration 
the  payment  by  her  of  the  debt  secured  to 
Randolph  by  the  mortgage  of  1872.  The 
testimony  shows  beyond  doubt  that  the 
debt  to  Randolph  was,  except  to  a  small 
sum,  fictitious ;  that  on  settlement  between 
the  parties  Randolph  rec^ved  from  H  odges 
f  125 in  full  discharge  of  all  demands;  and 
afterwards,  at  Hodges  instance,  executed 
a  quitclaim  deed  to  Bush,  Fatty  &  Co. 
Going  a  step  back,  to  the  deed  executed  by 
Bush,  Patty  *  Co.  to  her,  we  find  the  con- 
sideration stated  to  be  the  payment  of  her 
debt  to  them.  There  Is  nothing  In  either 
deed  suggesting  that  Hodges  owed  Bush, 
Patl7  &  Co.  anything  except  the  debt  of 
94,000  orl^naUy  pretmded  to  be  owing 
to  Randolph,  and  transferred  to  them,  but 
which  It  is  conclusively  shown  by  extran- 
eous evidence  was  never  paid  by  them,  or 
Intended  to  be  transferred  to  them. 
Hodges  testifies  that  he  never  contracted 
to  cause  said  debt  to  be  assigned  by  Ran- 
dolph; that  he  would  not  have  been  wUl- 
ixtjE  that  8U(di  transfer  should  be  made, 
since  be  would  have  feared  to  put  himself 
in  the  power  of  Bush,  Patty  &  Uo.  There 
Is  nothing  in  the  record  tending  to  show 
that  the  parties,  or  any  one  of  them,  ever 
contemplated  or  relied  upon  a  transfer  of 
this  simulated  debt.  The  extent  of  their 
purpose  and  understanding  was  that  Ran- 
dolph should  convey  the  legal  title  to  the 
land  tu  Bush,  Patty  &  Co.  as  a  mortgage 
to  secure  to  them  the  payment  of  the  debt 
then  due  them  by  Hodges,  or  such  as  he 
should  thereafter  owe  them. 

The  consideration  recited  in  the  convey- 
ance from  Hodges  having  been  shown  to 
be  false. Mrs.  Hodges  Is  permitted  to  show' 
some  other  valuable  consideration  for  the 
couveyance  made  tuher.  Leach  v.  Shelby, 
68  Miss.  681.  The  consideration  of  one  of 
the  deeds  is  shown  to  be  false,  and  that  of 
the  other  (the  one  from  Bush,  Patty  &  Co.) 
is  denied  to  be  true  by  Mrs.  Hodges.  Con- 
ceding to  her,  for  the  purposes  of  this  in- 
vestigation, the  right  to  attack  the  con- 
sideration expressed  in  the  deed  from 


Ho^es,  the  burden  of  establishing  the  ex- 
istence of  the  real  consideration  clearly 
rested  npon  her,  and  this  burden  she  has 
failed  to  meet.  Viewing  the  tntimony 
most  strongly  for  her.  It  only  suggests  the 
possibility  that,  at  the  date  of  the  settle- 
ment with  Bush,  Patty  &  Co.,  Hodges 
owed  them  some  small  sum.  The  evidence 
of  the  persons  who  should  have  known  the 
facts  (Mr.  Hodges,  the  members  of  the 
firm,  and  their  book-keeper)  Is  exceedingly 
indefinite  and  Inconclusive.  But  Hodges 
produced  an  account  rendered  to  him  Id 
January,  1879,  by  Bush,  Patty  &  Co.,  (and 
no  transactions  are  shown  to  have  been 
had  after  that  date,)  and  it  appears  in  evi- 
dence that  the  rate  of  interest  charged  by 
that  firm  was  from  2%  per  cent,  per  mouth 
on  abort  loans,  and  1%  per  cent,  on  loons 
running  through  long  time.  We  have  gone 
through  this  account,  and  charged  Hodges 
with  all  the  Items  of  debits,  (except  the 
sum  advanced  to  pay  off  the  Phillips  de- 
cree,) and  with  interest  thereon  at  2%  per 
cent,  per  month,  and  credit  him  with  ail 
payments  made.  Thus  examining  the  ac- 
count, it  appears  that  Hodges  had  over- 
paid his  part  of  the  account  In  January, 
1879  by  something  over  (40.  The  balance 
ctalmd  by  Bush,  Patty  &  Co.  as  then  due 
them  evidently  consisted  alone  of  the  debt 
against  Mrs.  Hodges  and  Interest  thereon. 
Whether  Interest  be  calculated  on  her  debt 
at  2%  per  cent.,  or  at  the  lower  rate  of  1% 
per  cent.,  per  month,  she  owed,  according 
to  the  course  of  business,  more  than  the 
sum  claimed.  The  account  thus  examined 
not  only  falls  to  show  that  Mrs.  Hodges 
paid  to  Bush,  Patty  &  Co.  any  sum  due  by 
her  husband  to  them,  but  it  is  made  to  ap- 
pear that  his  debt  had  been  overpaid,  and 
that  she  owed  the  entire  balance  of  ac- 
count. It  is  needless  to  observe  that  pay- 
ment of  her  own  debt  with  her  own  prop- 
erty could  not  furnish  a  consideration  for 
the  conv^ancfl  tu  her  by  her  husband  ot 
his  estate.  These  facts  being  found.  It  fol- 
lows as  a  consequence  that  Mra.  Hodges 
occupied  the  position  of  a  mere  volunteer, 
to  whom  her  husband  had  promised  to 
cause  his  land  to  be  transferred,  which  be 
attempted  to  do  by  procuring  Bush.  Fatty 
&  Co.,  who  had  no  title  thereto, to  execute 
a  conveyance  to  her.  No  court  would 
have  decreed  the  specific  performance  of 
this  promise,  and  no  obligation,  legal  or 
equitable,  rested  upon  Hodges  to  perform 
It.  The  conveyance  executed  by  him  is 
therefore  to  be  treated  as  voluntary,  and 
as  such  it  Is  prima  facie  fraudulent  as  to 
his  then  existing  creditors.  Cock  v.  Oak- 
ley. GO  Mtss.  Willis  v.  Gattman,  53 
Miss.  721.  The  decree  of  the  court  below, 
in  so  far  as  It  declared  the  conveyance  to 
Mrs.  Hodges  to  be  fraudalent,  is  correct, 
and  must  be  affirmed. 

The  cross-appeal  of  HIckey  is  taken  to 
the  action  of  tliechancellorin  holding  that 
the  homestead  exemption  in  the  lands 
sought  to  be  subjected  was  first  to  be  set 
off,  the  remainder  sold,  and  from  the  pro- 
ceeds of  such  sale  that  Patty  was  to  be  first 
paid,  and  the  remainder,  if  any,  applied  to 
the  payment  of  complainant's  debt.  In 
other  words,  because  the  court  failed  to 
marshal  the  securities,  and  exclude  Patty 
from  participation  In  the^roceeds  of  t&ie 
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lands  other  than  the  homestead,  nntll  he 
should  flrdt  bare  exhausted  the  security 
of  the  lands  conBtltutlng  the  homestead. 
It  is  firstto  be  observed  that  the  complain- 
ant doesnot  by  bis  bill  specifically  oak  the 
coart  tor  the  reli^  the  refusal  to  grant 
which  is  the  ground  of  his  cro8»-appeal. 
The  bill  seelEB  a  sale  of  the  entire  tract  of 
land,  and,  reeognt^g  the  priority  of  Pat- 
ty's right,  asks  that  nts  debt  be  first  paid 
out  of  the  proceeds  of  sate,  and  then  that 
the  remalnlngfund  be  applied  to  complain- 
ant's debt.  Bnt  It  la  also  to  be  observed 
that  the  answer  of  the  defendants  does  not 
set  up  a  claim  to  the  homestead  exemp- 
tion. The  possession  of  Mrs.  Hodges  Is 
averred  in  the  answer,  bnt  the  purpose  of 
the  avermoit  was  to  show  possession  by 
her  under  an  equitable  claim  at  the  time 
when  Hodges  borrowed  the  money  from 
Hlckey,  and  not  for  the  purpose  of  found- 
ing on  it  a  claim  that  it  was  when  the  con< 
veyance  was  made  to  her  the  homestead  of 
Hodges,  and  therefore  not  the  subject  of  a 
frandnient  conveyance.  The  parties  and 
the  conrt  seem  to  have  dealt  with  the  case 
as  mode  by  the  evideDce,  regardless  of  the 
Issues  presented  by  the  pleadings.  Or- 
dinarily the  crosB-appellant  could  not  as- 
sign for  error  the  refusal  of  the  court  to 
grant  relief  he  did  not  ask.  but  since  In 
this  case  relief  according  to  the  prayer  of 
the  bill  would  have  Included,  or  have  ren- 
dered unnecessary  the  special  relief  now 
i^ltned,  and  since  the  defendant  has  se- 
cured a  diminution  of  the  general  relief 
prayed  on  her  testimony  alone,  and  not 
upon  her  pleadings,  we  will  examine  the 
question  presented,  and  determine  it  with- 
out r^ard  to  the  defect  of  the  pleadings. 
U  tbedecreels  erroneous  In  this  respect,  the 
defendant  has  secured  an  exemption  from 
some  portion  of  the  relief  asked  by  com- 
plainant, and  to  which  he  Is  entitled,  and, 
though  It  may  not  be  the  specific  error  as- 
signed by  cross-appellant,  it  amounts  to 
the  same  thing.  "  Therules  by  which  courts 
of  equity  adjust  the  rights  of  parties  in 
eases  like  this  are  variant,  and  seem  to  de- 
pmd  on  the  pecallar  circumstances  of  each 
case,  the  principle  b^g  that  justice  shall 
be  done  according  to  the  ^iew  taken  of  the 
relativeposltlonsand  rightsof  the  parties. " 
Campbell,  J.,  In  Hester  v.  Thomson,  68 
Hiss.  119.  Belief  not  expressly  prayed  may 
be  granted,  where  rendered  necessary  by 
the  course  of  litigation,  resulting  from  a 
claim  asserted  utd  secured  by  the  driend- 
ant. 

We  have  found  the  conveyance  from 
Hodges  to  his  wife  to  be  fraudulent  and 
void  as  against  Hlckey.  Butlt  appears  In 
evidence  liiat  s  pai't  of  the  land  conveyed 
was  at  the  time  the  homestead  of  Hodges, 
and  because  It  was  the  creditor  had  no 
right  to  subject  It  to  blsdebt;  and  because 
he  could  not  subject  it  he  cannot  attack 
the  conveyance  thereto  as  fraudulent.  As 
to  tblB  land,  Mn.  Hodges  Is  the  owno*, 
and  hertltlecannot  bp  assailed  bytbi  com- 
plainant. It  Is  a  mistake  to  suppose,  as 
has  been  sometimes  sus^ested,  that  a  court 
of  equity.  In  proceedings  to  subject  prop- 
erty fraudulently  conveyed,  cancels  the 
fraudulent  conveyance  so  as  to  revest  title 
in  the  fraudulent  grantor.  This  it  does 
not  do,  bnt  leaves  the  title  where  it  has 


been  placed  by  lAie  parties,  except  In  so  tar 
as  the  superior  right  of  the  creditor  re- 
quires that  it  should  be  vacated.  Astothe 
exempt  property  the  creditor  has  no  right, 
and,  however  corrupt  may  have  been  the 
Intent  of  the  grantor,  the  conveyance  Is 
notfraudulentinlaw.forthe  law  deals  only 
with  those  frauds  by  which  the  rights  of 
others  are  affected.  The  conveyance  from 
Hodges  to  his  wife  conferred  upon  her  an 
unimpeachable  title  to  the  homestead  ex- 
emption, but  the  land  other  thantiiehome* 
stead  she  held  as  trustee  ex  maleScio  tor 
the  creditors  of  her  grantor,  to  the  ext«it 
that  they  might  be  necessary  for  the  pay- 
ment of  claims  against  him.  If  the  con- 
veyance were  to  be  absolutely  canceled  and 
annulled,  we  could  not  assent  to  the  right 
of  the  creditor  to  compel  the  mortgagee  of 
the  whole  to  subject,  first,  the  homestead 
exemption  to  the  payment  of  the  mort- 
gage debt,  in  order  that  the  non-exempt 
portion  might  be  exonerated  in  favor  of 
other  creditors.  To  do  this  would  be  to 
extend  a  mortgage  given  by  the  exemi>- 
tlunist  upon  the  exempt  property,  as  secu- 
rity for  other  debtsfor  which  he  did  not  in- 
tend to  bind  it.  The  rule  of  marshaling 
securities  is  never  enforced  by  courts  of 
equity  where  to  do  so  would  be  unjust  to 
-the  debtor.  Dickson  v.  Chom,  6  Iowa,  Ifi. 
But,  since  the  court  does  not  cancel  the 
conveyance,  norrevest  title  In  the  grantor, 
but  leaves  the  title  as  fixed  by  the  parties, 
except  in  so  far  as  the  right  of  the  creditor 
requires  it  to  be  Impressed  with  the  trust 
In  his  favor,  we  are  oi  opinion  that  the 
complainant  was  entitled  to  require  a  sale 
of  that  portion  of  the  lands  which,  when 
owned  by  Hodges,  constituted  his  home- 
stead forthepaymentof  debt  dueto Patty, 
to  the  end  that  the  remainder  may  be  ap- 
plied to  his  debt.  The  fact  that  It  was  ex- 
empt, and  therefore  not  liable  to  be  sub- 
jected to  his  creditors,  gave  validity  to  the 
voluntary  transfer  of  It  to  his  wife;  but 
the  Influence  of  this  fact  terminated  with 
the  sale,  and  neither  extended  nor  limited 
the  power  which  Mrs.  Hodges  as  owner 
could  thereafter  exercise  over  It.  It  was 
her  property,  at)8olutely  and  uncondition- 
ally, Just  as  though  ft  had  never  come  to 
her  from  her  husband.  The  nature  of  her 
right  to  the  exempt  and  non-exempt  por- 
tions Isnotiuflueuced  by  the  fact  that  both 
passed  by  the  same  conveyance,  or  that 
both  were  conveyed  by  her  husband.  As 
to  one, she  wasowner;  asto  the  other,  she 
was  tnistw  for  the  creditors  of  her  hus- 
band. Holding  a  part  of  the  land  as  such 
trustee,  she  haslorpnrposes  other  own  in- 
cumbered the  whole,  and  by  the  decree  she 
has  secured  has  exonerated  that  part 
which  she  owned  and  had  a  right  to  In- 
cumber.andby  oneratlngthat  with  which, 
as  against  the  complainant,  she  had  no 
right  to  deal,  and  has  therefore  secured  a 
benefit  from  her  own  wrong,  at  the  ex- 

fiense  ot  complainant.  It  we  look  at  the 
and  as  the  debtor  to  Patty,  It  becomes 
clear  that,  as  between  the  two  tracts,  the 
exempt  and  non-exempt,  the  first  is.  In  the 
view  of  a  court  of  equity,  the  principal 
debtor,  and  the  other  a  mere  surety.  The 
money  raised  by  the  mortgage  was  bor- 
rowed by  theowner  of  theezempt  portion, 
and  shecommltted  a  fraud  upQn  those  hav- 
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lug  a  right  to  reeort  to  tbe  remainder  for 
the  payment  ot  their  debts  by  Including 
It  In  the  mortgage.  We  recognize  the  rale 
that  a  coart  of  equity  will  only  marshal 
securities  where  the  creditoA  are  cred- 
itors ot  the  same  debtor,  but  it  la  eabject 
to  the  exception  that,  wbOTe  independent 
equities  exist,  from  which  there  arises  a 
duty  on  the  part  of  one  to  pay  In  exonera- 
tion of  another,  the  conrt  will  enforce  It  by 
subjecting  the  fund  of  the  principal  debtor. 
Ex  parte  Kendall,  17  Ves.  620;  Dorr  v. 
Shaw,  4  Johns.  Ch.  17. 

Tbe  decree  is  reversed  on  the  cross-ap- 
peal  of  Hickey,  and  cause  remanded. 


Mabkb  et  al.  y.  BIoElrot. 

iSupreme  Court  nf  llisaUtippi.   April  21, 1890.) 

iKTAHOr— DiaABUJTlIS— JOBISDlOnOlT. 

The  power  oonferred  by  the  Code  of  IQssit- 
sippi  OD  courts  of  chanoery  to  remove  the  dlsabUl- 
UoB  of  miiLors  1b  a  special  statutoiy  power,  not  Jn* 
dloial;  aad  a  decree  removiog  such  disability  1b 
not  aamissible  in  evidenoe,  in  a  suit  agaltut  a 
minor  for  goods  furnished  her,  until  It  is  shown 
that  the  oourt  acquired  Jarlsdleoon  to  render  it. 

Appeal  from  circuit  court,  Landerdale 
county;  S.  H.  Terbal,  Judge. 

J.  S.  Hamm  and  R.  F.  Coabran,  for  ap- 
pellants. WttberepoonA  Wltbergpoon,ior 
appellee. 

CooPEB,  J.  Appellants  sued  Mrs.  McEl- 
roy  to  recover  on  an  account  fur  goods 
sold  to  her  before  her  marriage.  She 
pleaded  infancy,  to  which  the  plaintiffs  re- 
plied that,  before  the  purchase  by  her  of 
the  goods  for  the  price  ot  which  rait  was 
brought,  her  dlsablUtleH  ot  infancy  had 
been  removed  by  a  decree  ot  the  chancery 
court  of  Hinds  county.  To  this  the  de- 
fendant rejoined  by  a  general  denial.  On 
the  trial  the  plaintiffs  offered  in  evidence 
the  decree  alone  of  the  chancery  court,  to 
which  the  defendant  objected  because  It 
was  not  shown  by  said  decree,  or  other- 
wise, that  the  chancery  ronrt  of  Hinds 
county  had  acquired  jurisdiction  ot  defend- 
ant to  make  said  decree.  The  objectiun 
was  sustained,  and  the  decree  excluded. 
The  assignment  of  error  raises  no  other 
question  than  the  action  of  the  court  in 
this  ruling. 

The  evidence  was  properly  excluded. 
The  rules  of  presumption  which  are  applied 
in  reference  to  judgments  or  decrees  ut 
courts  brought  collaterally  into  review, 
are:  (1)  Where  a  court  of  general  juris- 
diction,—a  court  of  record, — acting  within 
the  scope  of  Its  ordinary  power,  renders 
Judgments  or  decrees,  such  judgments  or 
decrees  will  be  presumed  to  be  in  accord- 
ance with  its  jurisdiction;  (2)  courts  of 
limited  Jurisdiction— courts  not  of  record 
— are  presumed  to  have  no  jurisdiction  oth- 
er than  that  shown  to  exist;  (8) courts  of 
record  exercising  special  powers  conferred 
by  statute  In  derogation  of  the  common 
law,  and  proceeding  accordingto  tbe  stat- 
ute and  not  according  to  the  course  of  the 
common  law, are,  as  to  their  Judgments  or 
decrees  in  such  matters,  upon  the  footing 
of  courts  not  of  record.  Freem.  Judgm. 
M  123-121, 132,  617,  621,  525;  Williamson  v. 
Berry,  8  How.  495;  Thatcher  v.  Pow^l,  6 


Wheat.  119 ;  Pulaski  Co.  v.  Stuart,  28  Grat. 
872;  Skinnerv.Moore,2Dev.&B.138;  Byrd 
v.State,  1  How.(MIs8.)  168;  Starkev.Gll- 
dart,  4  How.  (Miss.)  267;  Carson  t.  Hunt- 
ington,6  Smedea  &  M.111 ;  Cockerel  v.  Wynn, 
12  Smedes  &  M.  117;  Root  v.  McFerrin.  87 
Miss.  1.  ^e  power  conferred  by  onr  Cods 
upon  the  chancery  court  to  remove  the 
diHabllities  of  minors  Is  not  judicial  in  its 
character.  It  may  be  exercised  by  the  1^- 
Islature  without  the  luterventlon  of  other 
authority,  or  committed  to  an  officer  or 
commission  having  no  Judicial  authority. 
The  relief  sought  Is  private  in  Itscharacter, 
affectingno  right  ot  othwa.  ThepriTilege, 
and  the  metnnd  of  aTalllng  oi  It,  aie 
created  and  defined  by  the  statute;  and 
the  proceedings  are  valid  only  when  in  con- 
formity to  Its  regulations.  Under  such 
circumstances,  the  court  but  exercises  a 
statutory  power,  and  it  Is  Incumbent  upon 
one  relying  upon  the  decree  to  show  that 
the  court  had  acquired  jurisdiction  auder 
the  law.  No  preaumptton  of  Jurisdiction 
arises  from  the  mere  fact  ot  Its  exereliis. 
Lawr»ice*8  Case,  18  Abb.  Pr.  847. 
The  JadffmsBt  1b  aflbmed. 


Bain  t.  Statb. 
iSttprtme  Court  ofMiuliaippL  ApiUn^vm.} 

pBiutiBT— CosonTTBiy  tnixsB  Duasss. 

On  iodtctment  for  perjury  on  the  trial  of  a 
oriminal  case,  It  is  do  defense  that  defradant  was 
induced  to  testify  falsely  by  threats  against  his 
life,  made  out  of  court,  and  some  time  Safore  the 
trlaL 

Appeal  from  circuit  court,  Attala  cotm- 
ty;  C.  H.  Campbell,  Judge. 

Allen  &  McCool,  for  appellant.  T.  Af.  Mil- 
ler, Atty.  Gen.,  for  the  State. 

Cooper,  J.  The  appellant  has  been  in- 
dicted and  convicted  of  the  offense  of  per- 
jury. The  sole  defense  attempted  to  be 
proved  was  that  appellant's  life  had  been, 
threatened  by  one  Veto  Do^ds  unless  he 
should  go  Into  court  and  testify  ho  as  to 
tirtminate  himself  and  certain  other  per- 
sons who  were  suspected  of  having  mur- 
dered a  negro  man  and  his  wife,  tenants 
upon  the  farm  of  Dodds.  Thecourt  below 
excluded  the  evidence  tendered  to  show 
the  threats,  upon  the  ground  that  it  was 
not  proposed  to  be  shown  that  the  threats 
were  made  at  the  instant  ot  delivery  ot  the 
testimony,  nor  In  the  presence  ot  thecourt 
In  which  the  appellant  was  testifying. 
This  ruling  of  the  court  Is  the  foundation 
of  the  errors  assigned.  The  assignments 
of  error  other  than  the  first  present  the 
same  question  in  different  forms. 

Counsel  for  appellant  presses  upon  our 
attention,  with  apparmt  confidence,  that 
numerous  class  of  cases  in  which  the  credi- 
bility of  confessions  or  of  testimony  has 
been  assailed  and  impeached  by  the  cir- 
cumstances under  which  the  confessing 
person  or  witness  spoke.  We  fall  to  per- 
ceive their  application  to  the  case  at  bar. 
In  whlcb  tlie  single  question  Is  whether  a 
man  may  justify  or  excuse  deliberate  per- 
Jury  against  tbe  life  and  liberty  ot  others 
on  tbe  ground  that  he  was  coerced  to  the 
perjury  by  fears  engendered  by  the  threats 
of  others.   We  are  not  aware  tiiat  a  aim- 
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Uar  question  has  ever  been  presented  for 
decision.  WecancoDceive  of  cases  In  which 
an  act  criminal  In  Its  nature  may  be  com* 
mltted  by  one  under  sactadrcumstancea  of 
coercion  as  to  free  him  from  criminality. 
The  Impelling  danger,  however,  should  be 
present,  Imminent,  and  Impending,  and 
not  tobeavoided.  Suehwas  not  thechar^ 
acterot  the  dareM  bere;  and  theapp^ant 
was  not  only  possessed  of  the  power  and 
right  Ol  protecthig  himself,  but  he  also 
coatd  have  appealed  to  the  law  to  shield 
himfrumthethreateneddanger.  If  Dodds, 
by  whom  the  threats  were  made,  should 
attempt  to  carry  them  into  execution,  the 
appellant  might  lawfully  oppose  force  to 
force,  and.  If  necessary,  might.  In  the  de- 
fOise  of  hte  person,  lawfully  slay  his  a»- 
sallant ;  but.  If  appellant  feared  the  Rupe- 
rt or  strength  or  courage  of  Dodds,  he 
might  have  Invoked  the  protection  of  the 
court.  The  law  has  made  ample  provis- 
ion for  the  protection  of  persons  and  prop- 
erty nnder  precisely  the  circumstances 
named  by  appellant.  By  section  S126  of 
tbe  Code  It  la  provided  that  "  whenever 
complaint  Is  made  under  oath  by  a  cred- 
ible person  to  any  Justice  of  tbe  peace 
that  any  person  has  threatened  to  com- 
mit any  offense  punishable  by  the  laws  of 
this  state  asralnst  the  person  or  property 
d  another,  and  such  Justice  la  satlsfled 
that  there  Is  good  reason  to  fear  the  oom- 
misslon  of  such  offense,  be  may  Issue  a 
warrant  to  arrest  and  bring  the  person 
complained  of  btfore  falm,  or  some  other 
justice  of  the  peace;  and  the  Justice  of  the 
peace  before  whom  such  person  may  be 
brought  shall  examine  Into  said  charge, 
and.  If  there  be  Just  reason  to  apprehend 
that  sncb  person  will  commit  the  otfenBe, 
be  aba.ll  be  required  by  such  Justice  to  en- 
ter Into  bond  or  recognizance  Insucb  sum, 
and  with  aoeh  suretlra,  and  for  such  time 
not  exceeding  twelve  months,  as  said  Jus- 
tice may  prescribe,  conditioned  to  keep 
the  peace  towards  the  person  against 
whom  or  whose  property  there  Is  reason 
to  lear  the  offense  may  becommltted. "  If 
default  be  made  In  giving  tbe  bond  re- 
quired hy  the  Justice,  it  la  provided  by  sec- 
tion 8138  that  tbe  person  so  falling  shall 
be  by  tbe  officer  committed  to  Jail  until 
the  bond  be  given,  or  uutil  the  expiration 
of  the  time  for  which  he  was  required  to 
furnish  such  security.  The  social  system 
would  be  subverted,  and  there  would  be 
no  protection  for  persons  or  property.  If 
tbe  fear  of  man,  needlessly  and  cravenly 
entertained,  should  be  held  to  Jnattfy  or 
excDse  breaches  of  tbe  criminal  laws  of  tbe 
state,  and  to  excuse  or  Jnstl^r  the  crime  of 
perjury.  The  Jndgment  Is  affirmed. 


OBBiGitviLt.R  Water-Works  Go.  v.  City  of 
Obbisnvilmb  et  a/. 

(Supreme  Cottrt  of  MinisBippi.   April  SI,  1890.) 

HUHJCIPAX.  CORFOBATIOKB — SPECIAI.  CONTBAOTS. 

Id  tbe  absence  express  statutory  author- 
ity, a  municipal  corporation  caouot  make  a  perma- 
nent and  exclusive  contract  with  a  water  company 
to  build  water-works  and  supply  it  with  water. 
Soch  anthorita-  cannot  be  Impued  from  the  gener- 
al poww  oonlerred  by  its  charter  to  oontract  for 
the  needs  of  the  muntelpality. 


Appeal  from  chancery  court,  Washing- 
ton county;  W.  R.  Trigo,  Chancellor. 

Titecltyof  Greenville  made  a  contract 
with  the  Greenville  Water-Works  Com- 
pany to  build  a  system  of  water-works  by 
a  certain  time,  but  the  water-works  com- 

Eany  failed  to  comply  with  the  contract 
y  the  ttoie  spedfled.  The  city  then  ex- 
tended the  time  allowed  by  the  contract 
to  another  date,  when  thecompany  again 
ro  ade  def  aul  t.  The  city  tbraeupon  canceled 
the  contract,  and  made  a  new  one  with 
the  Delta  Water-Works  Company.  Tbe 
Greenville  Water-Works  Company  61ed  its 
bill  to  enjoin  the  other  company  and  the 
city  from  carrying  out  the  contract,  and 
prayed  for  spcclflc  performance  of  its  con- 
tract by  the  clly.  The  city's  demurrer  to 
tbe  bill  was  snetained,  and  the  bill  dia- 
missed.  Tbe  Qreenvllle  Water-Works 
Company  appeals,  and  asks  the  supreme 
court,  in  any  event,  to  reverse  tbe  decree, 
and  dismiss  the  bill,  without  prejudice  to 
any  right  It  may  have  under  the  contract. 
Under  its  charter  tbe  city  bad  the  usual 
powers  to  contract  tor  the  needs  of  tbe 
municipality. 

Ph^ta  A  Skhtnett  tor  appelant.  Ctuap- 
bell  A  StajitBgt  for  appdlees. 

CooPBR,  J.  The  demurrer  was  rightly 
sustained,  and  complainant's  bill  dis- 
missed. There  is  no  power  given  by  the 
charter  of  the  city  of  Greenville  under 
which  them anldpal  authorities  were  au- 
thorised to  enter  Into  a  contract  by  which 
a  monopoly  for  a  long  series  of  years 
should  be  given  to  complainant  In  supply- 
ing water  to  the  municipality  and  Its  In- 
habitants. The  complainant  does  not 
pretend  that  there  was  any  express  power 
conferred  by  the  charter,  but  seeks  to  in- 
fer Its  existence  from  the  general  powers 
over  the  subject-matter  of  the  contract. 
It  is  not  admissible  to  deduce  Implied  au- 
thority of  this  character  from  the  mere 
general  delegation  of  tbeuaual  powerover 
the  subject.  Dill.  Mun.  Corp.  §§  692-^, 
and  authorities  there  cited.  If  the  refusal 
of  a  court  of  chancery  to  decree  specific 
periormance  of  the  contract  relied  on  la 
ac(/ir<f/calia,  and  vrlUprecludecomplain- 
antfrom  suit  at  law  to  recover  damages 
for  breach  of  other  stipulations  of  the  con- 
tract, (a  point  we  do  not  decide,)  we  are 
unable  to  perceive  any  reason  for  direct- 
ing a  dismiss^  of  the  bill  without  pr^u- 
dlce. 

Decree  affirmed. 


Cbipuan  et  al.  v.  Stkrn  et  al. 

{Supreme  Court  of  Alabama.  April  8, 1890.) 

Bali  bt  Imsolvsvt  DKBToa— PBsruuuni  Cbbd- 
iTOR — Fraud. 

1.  A  sale  by  an  insolvent  debtor  to  one  of  bis 
creditors  In  consideration  of  his  debt,  and  of  the 
payment  by  bim  of  debts  due  some  of  the  other 
creditors,  is  valid,  if  the  entire  consideration 
amounts  to  tbe  fair  valae  of  tbe  goods  sold,  and  no 
benefit  is  reserved  to  tbe  debtor, 

3.  Where  the  property  sold  consists  of  several 
kinds,  the  fact  that  some  of  it  is  sold  at  less  than 
its  value  does  not  render  tbe  sale  fraudulent,  if  tbe 
valuation  placed  on  tbe  other  property  exceeds  its 
real  value,  so  that  the  whole  market  value  of  all  the 
property  together  does  not  exceed  the  ooosldera- 
tion. 
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8.  The  fact  that  the  leasehold  was  oot  included 
In  the  original  bill  of  sale,  bat  was  made  to  appear 
therein,  wteritsexeoalioQ  and  registration,  oy  an 
alteration  bj  a  person  other  than  the  purchaser, 
does  not  make  the  sale  fraudulent,  since  such  al- 
teration can  only  affect  the  validity  of  the  sale  as 
between  the  puides  to  It. 

Appeal  from  cbancery  court,  Mobtlecoun- 
ty :  Thomab  W.  Coleman,  Chancellor. 

Suit  In  equity  by  Stei-n  &  Co.  against 
Chipman,  Galley  &  Co.  to  Bet  aside  a  sale 
ol  goods  hy  A.  Curtis  &  Co.  to  defendants 
for  fraud.  On  submission  of  the  cause  for 
Bnal  decree  on  the  pleadings  and  proof, 
the  chancellor  decreed  that  coraplslnants 
were  entitled  to  the  relief  prayed,  and  set 
aside  the  sale  as  fraudulent.  Defendants 
appeal. 

M.  D.  Wickersham  and  B,  P.  DeabontloT 
appellants.   PllUau,  Torrey  A  Banaw,  for 

appellees. 

Clopton,  J.  On  November  80,  1887, 
Adam  Curtis,  a  merchant  engaged  In  the 
retail  boot  and  shoe  business  in  Mobile 
under  the  name  of  "  A.  Curtis  &  Co. , "  sold 
and  transferred  his  entire  property,  not 
claimed  as  exempt,  to  Chipman,  Calley  & 
Co.  Appellees,  who  were,  prior  to  and  at 
the  time  of  the  sale,  creditors  of  A.  Curtis  & 
Co.,  by  the  bill  asaadl  the  transaction  as 
fraudulent.  The  consideration  paid  was 
the  paymentand  satisfaction  of  antaidebt* 
edness  due  by  Curtis  &  Co.  to  Chipman, 
Calley  &  Co.,  and  iheAr  promise  and  agree- 
ment to  pc^  debts  due  by  him  to  other 
named  persons,  amounting  in  the  aggre- 
gate to  ¥6,445.48.  The  transaction  was 
evidenced  by  three  different  written  instru- 
ments,— a  bill  of  sale  to  the  stock  of  goods, 
book-accounts,  and  store  fixtures  and 
eqnlpmoitB;  an  aoBlgoment  of  the  lease- 
hold Interest  In  the  store-house  thrai  occu- 
pied by  Curtis ;  and  an  agreement  lor  the 
satisfaction  and  payment  of  the  specified 
debts.  Complainants  do  not  controvert 
the  rule,  well  settled  by  repeated  decisions 
of  this  court,  that  an  insolvent  debtor 
may  prefer  one  or  more  of  his  creditors  to 
the  exclusion  of  others,  and  that  an  abso- 
lute sale  of  the  whole  of  his  property  in 
payment  of  an  antecedent  bona  Ode  debt, 
at  a  reasonably  fair  price,  not  reserving  or 
securing  to  himself  any  benefit  or  trust  by 
which  he  may  be  benefited,  is  valid,  and 
will  be  sustained,  whatever  may  have  been 
his  intentions,  and  whatever  notice  the 
preferred  creditor  may  have  of  such  inten- 
tions. Neither  is  the  transaction  rendered 
fraudulent  byreason  of  an  express  stipula- 
tion that  the  purchasing  creditor  will  pay 
debts  due  to  other  specified  creditors,  and 
such  debts  are  In  fact  paid.  Hodges  v. 
Coleman,  76  Ala.  103:  Levy  v.  Williams,  79 
Ala.  171;  Bankln  v.  Vandlver,  78  Ala.  562. 

In  the  original  bill  the  main  attack  was 
made  on  thealleged grounds thatthe  value 
of  the  Htock  of  goods,  accounts,  and  fixtures 
was  greatly  in  excess  of  the  amount  of  the 
Isdebtedoess  to  Chipman,  Calley  &  Co..  and 
of  the  debts  assumed  to  be  paid,  and  that 
a  secret  understanding  existed  wUereby  a 
benefit  was  reserved  to  Curtis.  The 
amendment  to  the  bill  specifically  charges 
that  the  transfer  of  the  leasehold  interest 
was  upon  a  secret  consideration  to  be  paid 
to  Curtis,  or  was  without  consideration. 


and  operated  to  secure  a  benefit  to  him, 
and  to  put  the  leasehold  beyond  the  reach 
of  his  creditors.  The  amount  and  bona 
SdoB  of  the  debts,  the  payment  of  which 
constituted  the  consideration  price  ol  the 
property,  are  not  controverted.  The 
amend^  bill  alleges  that  at  the  time  of, 
and  oontemporaneoiuily  with,  the  making 
of  the  bill  of  sale,  Curtis,  in  addition  to 
the  goods  and  other  property  mentioned 
therein,  sold  or  transferred  to  Chipman, 
Calley  &  Co.  the  leasehold  interest  In  the 
store-honse;  and  the  evidence  shows  that 
all  the  written  Instruments  were  executed 
on  the  same  day,  and  constituted  one  and 
the  same  transacton,  and  that  the  prop- 
erty mentioned  In  the  blU  of  sale  and  the 
leasehold  were  included  In  the  sale.  In 
the  trade  the  stock  of  goods  was  eatlmat* 
ed  at  76  cents  on  the  dollar  ol  the  Invoice 
or  cost  price,  the  book-accounts  at  f  260, 
and  the  store  fixtures  and  eqnlpmenta  at 
$388.08,  making  an  aggregate  of  96.M7.43. 

Having  carefully  considered  the  evidwce 
relating  to  the  value  ol  the  property,  we 
are  forced  to  differ  with  the  chancellor  as 
to  his  conclusion  In  thin  regard.  The 
weight  to  be  given  to  the  opinion  of  wit- 
nesses of  the  value  of  property  depends  on 
their  experience  in  dealing  in  such  proper- 
ty, and  their  knowledge  of  its  condition. 
AU  the  witnesses,  with  one  exception,  ex- 
amined on  i»art  <A  complainants  as  to  val- 
ue, and  several  examined  by  defendants, 
were  unacquainted  with  tbestock  of  goods 
or  its  condition.  It  therefore  becomes 
material  to  ascertain  as  nearly  as  prac- 
ticable the  real  condition  ol  the  stock  at 
the  time  of  the  sale.  The  evidence  shows 
that  part  of  the  stock  on  hand  consisted 
ol  goods  recovered  by  Cards  after  belns 
burned  out,  in  188(1;  that  the  goods  whicH 
he  purchased  prior  to  March,  18S7.  bad 
been  on  hand  Irom  8  to  14  months,  sales 
having  been  made  therefrom  which  were 
not  replenished, and  a  portion  shop-worn, 
and  the  amount  of  the  goods  purchased 
from  the  1st  of  August  to  the  time  of  the 
sale  was  aboutt2,000.  From  thefact  that 
the  part  of  the  stock  taken  by  Curtis  as 
exempt  was  rained  by  talm  at  6  per  cent, 
lees  than  the  original  coat,  it  Is  evident 
that  they  were  selected  from  the  new 
goods.  From  the  testimony  of  the  wit- 
nesses who  knew  the  stock,  and  of  those 
who  examined  the  portion  shipped  to  Bos- 
ton, it  sufficiently  appears  that  the  stock 
of  boots  and  shoes,  at  the  time  of  the  sale, 
consisted  of  several  hundred  dollars*  worth, 
—about  $900,— which  were  greatly  dam- 
aged by  fire  and  water;  some  wurtblese. 
One-half  or  more  of  the  balance  was  brok'- 
en  stock,  wbich  had  not  beat  replenished, 
and  some  ehop<worn ;  the  remainder  be- 
ing new  goods.  In  the  original  condition, 
from  which  some  sales  bad  been  made. 
The  hypothesis  on  which  the  witnesses 
who  testified  that  the  depreciation  in 
value  at  the  expiration  of  14  months'  busi- 
ness would  not  exceed  10  or  15  per  cent, 
was  that  tbestock  ol  boots  and  shoes  had 
been  bought  and  kept  In  store  in  the  usuaj 
course  of  trade,  with  the  usual  replenish- 
ing of  the  same  in  consequence  of  sules; 
and  the  hypothesis  on  whlcb  defendants' 
witnesses  based  tfaelr  opinion  of  th» 
value  was  the  condition  oC^the  stt»k,  sob- 
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stantlally  as  we  find  It  to  have  been. 
Gwerally,  the  controlling  determination 
ol  the  value  of  property  is  what  it  wonld 
sell  tor  In  the  market;  not  the  deprecia- 
tion In  value,  the  business  being:  continoed. 
When  the  witneBses  on  both  sides  were 
aslced  for  what  sum  the  stoclc  would  hare 
sold  tf  sold  in  bulk  for  cash,  they  generally 
agreed  that  it  would  not  have  brought 
more  than  75  cmta  on  the  dollar  ut  the 
original  cost. 

Also,  there  were  other  articles  of  prop- 
erty included  in  the  sales, — the  hook-ac- 
counts, store  flxtnres,and  leasehold.  The 
sale  was  an  entirety,  each  kind  of  prop- 
erty being  an  integral  x>art.  In  such  cbse 
it  should  not  be  declared  fraudulent  be- 
cause the  parties  may  have  placed  on  one 
kind  of  property  a  valuation  materially 
Jem  than  its  real  value,  it  the  valuation 
placed  on  the  other  kinds  of  property  ex- 
ceetl  their  real  value  to  such  extent  that 
the  mnrket  value  of  the  entire  property 
does  not  exceed  the  consideration  paid. 
The  inquiry  Is,  was  all  the  property  sold 
at  a  reasonably  fair  price,  taken  as  a 
whole?  It  is  evident  that  the  store  fixt- 
ures and  equipments  were  estimated 
greatly  In  excess  of  their  value  a  t  least 
$300  Galley  testifies  that  he  estimated,  if 
the  loss  un  the  lease  did  not  exceed  9300, 
his  firm  would  come  out  fairly  well,  but 
that  he  regarded  the  value  of  the  lease- 
hold as  merely  nominal,  becausetbechance 
of  reletting  the  store  for  the  balance  of 
the  year  was  so  unfavorable.  This  ac- 
cords with  the  testimony  of  the  real-estate 
dealeiD.  who  testified  that,  the  time  for 
renting  having  passed,  the  leasehold  pos- 
sessed no  fixed  value,  from  the  fact  that 
whether  or  not  the  store  could  have  been 
rented  depended  upon  contingencies  which 
might  or  might  not  arise.  On  account  of 
thehappentng  uf  unforeseen  eontlngendes, 
—a,  fire,  and  the  change  of  location  ol  a 
merchant,— they  did  realize  f377.50]n  addi- 
tion to  two  months'  occupancy.  If  the 
amount  thus  realized,  and  Its  rental  value 
for  the  time  occupied,  be  estimated  as  the 
value  of  the  leasehold,  the  aggregate  value 
of  the  whole  property  sold  does  not  exceed 
the  consideration  paid.  This  conclusion 
Is  sustained  by  the  amount  of  the  pro- 
ceeds realised  from  the  suseqnent  sales  oS 
the  property,  including  the  portion  of  the 
stock  sold  by  the  sheriff. 

The  Inference  of  reservation  of  a  secret 
benefit  to  the  debtor  is  founded  mainly  on 
the  facts  that  the  leasehold  is  not  men- 
tioned in  the  bin  of  sale,  or  in  the  agree- 
ment as  recorded,  and  In  Its  alleged  sup- 
pression, both  in  the  pleadings  and  testi- 
mony until  the  bill  was  amended.  It  Is 
Insisted  that  this  was  doneforthe  purpose 
of  deceiving  the  other  creditors  of  Curtis, 
and  that  the  debts  agreed  to  be  paid  were 
need  to  cover  and  hide  out  the  leasehold 
interest.  Allusion  may  here  be  made  to 
the  controversy  which  arose  dniing  the 
progress  of  the  cause  respecting  the  time 
"When  an  alteration  apparent  on  the  face 
of  the  agreement  was  made.bythe  erasure 
of  the  word  "In,"  substituting  "and,"  so 
that  it  reads,  "the  fixtures  and  equipments 
of  every  kind  belonging  to  him,  and  said 
store. "  instead  of  **1n  said  store,"  as  It 
was  originally  written  and  recorded.  It 


admitted  that  the  alteration  was  made 
after  the  agreement  was  signed  and  re- 
corded, the  rights  of  Chlpman,  Calley  & 
Co.  do  not  necessarily  depend  upon  the  as- 
certainment of  the  time  of  the  alteration. 
It  could  affect  the  validity  of  the  agree- 
ment only  as  between  the  parties  to  It; 
and,  as  Chipman,  Calley  ft  Co.  did  not 
know  and  had  nothlngtodo  wlthlt.itcan- 
not  operate  to  taint  with  frand  a  pre* 
vlnus  transaction  tree  ther^rom  wnen 
made.  It  may,  however,  be  regarded  a 
circumstance  bearing  on  the  bona  Sdes  of 
the  transaction,  to  be  considered  in  con- 
nection  with  other  circumstances  proved. 
Did  the  record  sustain  the  contention  ol 
counsel  that,  up  to  the  time  of  the  amend- 
ment ol  the  original  bill,  nothing  in  the 
testimony  or  papers  filed  In  the  cause  In- 
dicated that  the  transfer  (rf  tiie  leasehold 
interest  was  Included  In  the  agreemmt  to 
sell,  or  that  such  transfer  was  contem- 
plated, and  that  Calley  and  Curtis  are  si- 
lent In  their  depositions  first  taken  on  the 
subject  of  the  leasehold,  or  any  transaction 
in  reference  to  the  lease,  this  would  au- 
thorise the  Inference  of  intentional  con- 
cealment. But  tbls  contention  is  founded 
In  a  misapprehension  of  tb»  pleadings  and 
the  testimony,  unless  It  Is  Intended  to  be 
confined  to  the  written  agreement.  On 
examination  of  the  original  bill,  we  find 
that  it  alleges  that  Johnson  claimed  to  be 
in  possession  of  the  stock  of  goods  and 
the  store  as  tbe  agent  oS  Gblpman»  Galley 
&  Co.,  and  was  carrying  on  the  business; 
and  the  agreement  attached  totfaeaiuwer 
of  Curtis  shows  that  the  notes  ftlrea  by 
him  for  the  rent  of  the  store,  amounting 
to  f750,  constituted  a  part  of  the  debts 
agreed  to  be  paid  by  them.  Possession 
and  continued  occupation,  in  connection 
with  an  agreement  to  pay  the  teat  for  the 
entire  year,  only  one  month  of  which  had 
then  expired,  would  seem  to  indicate  the 
acquisition  of  the  lease.  The  bill  was 
amended  on  April  2S.  1888.  On  the  day 
preceding,  the  deposition  of  Calley  first 
taken  was  published.  In  this  deposition 
he  states  that  his  firm  occupied  the  store 
after  the  purchase  until  they  discontinued 
business, — about  two  mimtbs, — and  made 
every  possible  effort  to  relet  it,  wblch  they 
eventually  succeeded  In  doing.  Also,  In 
answer  to  an  Interrogatory  propounded 
on  his  cross-examination,  he  states  that 
they  took  a  lease  of  the  store  November 
80. 1887.  from  Curtis.  In  Curtis'  first  depo- 
sition, taken  on  oral  examination,  March 
IS,  1888,  after  giving  a  general  statement 
of  the  transaction,  and  after  saying  that 
Chlpman,  Calley  &  Go.  assumed  the  pay- 
ment of  the  i-ent.  he  states  that  he  trans- 
ferred  the  lease  to  them.  From  the  exam- 
ination of  these  witnesses  It  appears  that 
the  parties  considered  the  lease  of  thestore 
to  be  an  issue.  At  least  the  witnesses 
were  not  silent  in  reference  to  It.  We 
shall  not  decide  at  what  time  the  altera- 
tion of  the  agreement  was  made,  but  slm- 

Sly  remark  that  It  does  not  appear  to 
ave  been  made  for  any  purpose  other 
than  to  make  the  agreement  conform  to 
the  real  transaction.  The  recitals  of  the 
bill  of  sale  and  agreement,  as  we  construe 
them,  are  not  untrue.  They  speak  the 
truth  so  far  as  they  go,  but  not  the  whole 
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troth ;  for  the  evidence  leaves  no  room  for 
doubt,  that  the  leaBehold  was  Included  In 
the  aale,  and  the  amended  bill  so  avers. 
The  arrangement  by  which  the  lease  was 
assigned  by  Indorsement  thereon,  a  bill  of 
sale  to  the  store  and  fixtures  executed,  and 
an  agreement  between  the  parties  specify- 
ing the  debts  which  Chipman,  Calley  &  Co. 
were  to  pay.  seems  simple  and  natural. 

In  Carter  t.  Coleman,  84  Ala.  256, 4  South. 
Eep.  151,  it  Is  said:  "So  long  as  the  law  al- 
lows a  failing  debtor  to  prefer  some  of  his 
creditors  at  the  expense  of  others.  It  per- 
mits. If  it  does  not  invite,  a  race  of  dili- 
gence. The  points  of  Indnlry  in  such 
transaction  are  the  bozia  odest  and  suffi- 
ciency of  the  consideration,  and  the  qnes- 
tlon  of  benefit,  open  or  secret,  reserved  or 
secured  to  the  paying  debtor.  It  the  con- 
tract be  unassailable  at  these  points  of  at- 
tack. It  is  impregnable.  **  We  have  shown 
that  the  value  of  the  whole  property, 
whether  determined  by  the  evldraice  or  the 
actual  proceeds  realised  subsequently,  did 
not  exceed  the  consideration  paid.  Chip- 
man,  Calley  &  Co.  have  either  paid  the 
debts  agreed  to  be  paid  by  them,  or  have 
given  their  obligations  to  pay  them,  and 
Curtis  has  been  discharged ;  and,  unless  we 
totally  disregard  the  testimony  of  the  wit- 
nesses, no  benefit  was  reserved  to  the 
debtor.  The  transaction  Is  unassailable 
at  the  points  of  attack  suggested  in  Car- 
ter V.  Coleman,  supra. 

Reversed  and  remanded. 


Word  v.  Word. 
{Supreme  Court  of  Alabama.  April  14, 189a) 
SuBViniTO  Faxtneb— ADMnaara^TioN. 

1.  A  Boitag^QSt  the  surviving  partner  and  ad- 
tninlatrator  oi  bis  deceased  partner  for  a  settle- 
ment of  the  partnership  accounts,  brought  within 
six  months  after  the  grant  of  administration,  can- 
not be  maintained  under  Code  Ala.  1886,  S  SXH, 
which  provides  that  "no  suit  must  be  commenced 
against  an  executor  or  adminstrator  as  such  until 
SIX  months,  and  no  judgment  rendered  agaisst 
him  as  such  until  eighteen  months,  after  the  grant 
of  letters  testamentary  or  of  administration. " 

3.  A  demurrer  to  a  bill  to  settle  the  estate  of  a 
person  who  died  without  descendants,  on  the 
ground  that  It  does  not  state  whether  there  are 
otber  collateral  relations  than  the  one  sued,  will 
be  sustained,  since  all  collateral  relations  are  nec- 
essary parties  to  such  proceeding,  under  Code  Ala. 
1886.  \%  ma,  1B17,  1919,  1034,  relating  to  the  distri- 
bution of  estates  among  collateral  relations. 

8.  It  is  the  duty  of  a  surviving  partner  to  take 
an  aoiwunt  of  stock,  and  keep  a  record  of  all  sales 
«f  the  partnership  effects,  and  if  he  fails  to  do  so, 
and  there  is  danger  of  loss  to  the  estate  of  the  de- 
oeased,  a  receiver  may  be  appointed. 

Appeal  from  chancery  court,  Cherokee 
county;  Thomas  Cobbs,  Chancellor. 

Suit  In  equity  by  Belle  Word  against 
Charles  P.  word,  administrator  and  sur- 
viving partner  of  Samnel  P.  Word,  for  a 
settlement  of  the  estate.  Code  Ala.  1886, 
S  2263,  provides  thafno  suitmust  be  com- 
menced against  an  executor  or  administra- 
tor, as  such,  until  six  months,  and  no 
Judgment  rendered  against  him  as  such 
until  eighteen  months,  after  tbe  grant  of 
letters  testamentary  or  of  administration. 

Muttbews  i£  Daniel,  tor  appellant. 

Btons,  C.  J.  Word  Bros.,  composed  of 
Samuel  P.  and  Charles  P.  Word,  were  mer- 


chants, copartners.  Theflrm  wasdlssolved 
by  the  death,  Intestate,  of  Samnel  P.,  la 
November,  1888.  After  40  days,  Charles  P. 
Word  was  appointed  administrator  of 
Samuel  P.'s  estate.  Bdlle  Word  is  the  sur- 
viving widow  of  Samuel  P.,  but  he  left  no 
descendants.  It  he  left  brothers  and  sis- 
ters or  their  descendants,  other  than  the 
said  Charles  P.,  the  record  does  not  inform 
us  of  it.  It  Is  silent  on  the  subject  of  such 
collateral  relations. 

The  present  bill  was  filed  by  Belle  Word, 
March  16, 1889,  about  tour  months  after 
the  death  of  her  husband,  and  it  makes 
Charles  P.  sole  dsfradant,  suing  him  both 
as  an  Individual  and  as  administrator  of 
Samuel  P.  It  avers  that  the  firm  owed  no 
debts,  and  its  purpose,  as  shown  by  the 
prayer.  Is  to  obtain  a  settlement  of  the 
partnership  accounts  but  ween  the  part- 
ners, and  to  have  Charles  P.  account  for 
and  pay  over  the  share  of  Samuel  P.,  his 
deceased  copartner.  There  Is  no  other 
spedfic  prayer  for  relief,  and  no  prayer  for 
injunction  or  otherrestralnlngorder.  The 
defendant  demurred  to  the  bill,  assigning 
many  grounds,  and  pleaded  that  the  suit 
wa  B  pre  ma  t  a  rely  b  rough  t ,  being  Instituted 
within  less  than  sixmonths  after  the  grant 
of  administration.  Code  1886.  §  2263.  The 
chancellor  overruled  most  of  the  grounds 
of  demurrer  to  the  bill,  and  sustained  a  de- 
mnrrer  to  the  plea.  From  those  roUngs 
the  present  appeal  is  prosecuted. 

Framed,  as  the  present  bill  Is,  for  a  set- 
tlement of  the  partnership,  suit  was  prema- 
ture]ybroaght,and  the  plea  ought  to  have 
been  sustained.  There  is  an  additional 
phase  of  this  question.  Mrs.  Belle  Word 
■claims  as  surviving  widow  and  distributee 
of  her  deceased  husband,  and  she  cannot 
compel  the  adminlslTator,agalnsthls  con- 
sent, to  settle  and  distribute  that  estate, 
until  the  expiration  of  18  months  aft^  his 
appointmenmt.  Carroll  v.  Rleharttoon,  87 
Ala.  e05,  6  South.  Rep.  842. 

The  second  ground  of  the  demurrer  to 
the  bill  ought  to  have  been  sustained.  All 
the  collateral  relations  entitled  to  share 
In  the  distribution  of  Samuel  P.'s  estate 
were  proper  and  necessary  parties ;  and. 
If  there  were  none  other  than  complainant 
and  defendant,  that  fact  ought  to  have 
been  averred.  Code  1886.  SS  1915, 1917, 1919, 
1924. 

The  seventh  and  ninth  grounds  of  de- 
murrer oughttohave  been  sustained.  The 
averments  of  the  bill,  in  several  partlcnlars 
are  not  specific  enough .  If  the  partnership. 
Interests  were  equal,  (the  law  presumes 
they  were  unless  the  contrary  Is  averred,) 
the  eighth  ground  of  demurrer  is  not  well 
taken.  It  there  were  any  peculiar,  excep- 
tional provisions  In  the  agreement  of  part>- 
nersbip,  on  which  exceptional  relief  Is 
prayed,  they  ought  to  be  stated.  If  the 
livery  stable,  its  stock  and  vehicles,  were 
the  Individual  property  of  Samuel  P.,'tti«i 
Charles  P.  had  no  right  to  Interfere  with 
them  as  surviving  partner.  As  adminis- 
trator, however,  he  could  exercise  such 
powers  as  the  statutes  confer  upon  him. 
And  the  same  remark  is  applicable  to  the 
household  and  kitchen  furniture.  The 
widow's  right  of  exemptions,  however, 
may  be  asserted  In  these  Individual  prop- 
erties, and,  U  necenaary  to  their  comple- 
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ment.  In  Samuel  r.'s  share  of  the  partner- 
ship eftectB,  after  the  debts  of  the  firm  are 
paid.  These  Individual  properties,  If 
owned  entirely  by  Samuel  P.,  hare  noth- 
ing to  do  with  the  Battlement  of  the  part- 
nership aoeonnt  between  the  partners,  tin- 
lesH.  after  exhaustlnsr  all  the  partnerahlp 
errects,  a  balance  Is  tound  due  from  the  ee- 
tnte  ol  Samuel  P.  to  the  survivor. 

The  purpose  of  the  bill  Is  to  eharjre 
Charles  P.  Word,  as  survlvlna:  partner, 
with  the  partnershipeffects,  to  the  control 
of  which  he  succeeded  on  the  death  of  Sam- 
uel P.  Ju  this  phase  of  the  bill  it  Is  only 
with  effects  he  acquired  control  of  by  tIi^ 
toe  of  tals  surrtvoFBhlp  that  he  can  be  held 
to  account.  Beyond  the  Becnrttyfound  In 
any  partnership  effects  that  may.  remain 
unconverted,  the  relief.  If  any  be  obtained 
for  his  maladministration,  will  be  only  a 
decree  against  him  personally.  There  Is 
nothing  In  the  third  ground  of  demurrer. 

The  bill  charges  the  defendant  with  con- 
duct that  cannot  be  Jnstifled.  Although 
the  law,  on  the  death  of  his  copartner, 
clothed  him  with  the  legal  title  to  the 
partnership  effects,  they  did  not  become 
his  in  Individual  right.  He  took  them  In 
tniHt,  and  snbject  to  a  Hen,  tor  the  pur- 
pose— Fiivt,  of  paying  all  debts  of  the 
partnership;  and,  second,  of  accounting 
to  the  estate  of  his  deceased  copartner 
for  the  share  to  which  it  was  entitled. 
Llndl.  Partn.  fAmer.  Ed.)  bottom  pp.  597, 
508,600,601,993,1007.  If  the  survivor  neg- 
lected to  takn  an  account  of  stock,  and 
falls  to  keep  an  account  of  sales,  he  does 
not  properly  execute  the  trust  the  law  has 
cnst  upon  him.  And  If  he  is  acting  thus 
negligently  or  faithlessly,  and  there  is 
danger  that  the  estate  of  his  deceased  co- 
partner will  Boffer  by  reason  of  htB  inabil- 
ity to  make  good  his  default,— or,  rather, 
that  there  is  daneer  that  he  cannot  be 
compelled  to  make  it  good,— then,  upon  a 
proper  bill,  with  proper  averments  and 
proper  prayer  for  relief,  we  will  not  say 
the  effects  should  not  be  placed  in  the 
hands  of  a  receiver,  or  the  said  Charles  P. 
placed  tinder  a  bond  to  faithfully  account, 
as  the  chancellor  may  deem  expedient  and 
necessary.  Hiffh,  Rec.  (2d  Ed.)  58  476, 
477,  489,  490,  493,  531,  582. 

In  seeking  the  appointment  of  a  re- 
ceiver, the  rules  we  have  heretofore  de- 
clared should  be  carefully  conformed  to. 
Briarfleld  Iron-Works  Co.  v.  Foster,  54  Ala. 
0t!2:  Hughes  Hatchett,  65  Ala.  681 ;  Weis 
V.  tioetter,  72  Ala.  269;  Morlti  v.  Miller.  87 
Ala.  331,  6  South.  Rep.  269;  Thompson  v. 
Manufacturing  Co.,  87  Ala.  738,  6  South. 
Rep.  92»;  DoUlns  v.  Llndsey,  ante.  234. 
Proceedings,  such  as  herein  last  indicated, 
may  be  instituted  at  any  time  after  the 
trust  Is  entered  upon,  provided  the  condi- 
tions exist  which  authorize  the  court  to 
tnterferewith  the  possession  of  thesurvtv- 
loft  partner.  ReverBed  and  remaned. 


Kemp  v.  State. 
(Supreme  Court  of  Alabama.   April  9, 1800.) 

GlUJfD  JCHT— iMPANBLt^TO — LjlROBKT— EVtDBNOB. 

1.  BlDOe  Acts  Ala.  1886-87,  pp.  151-168.  {  17, 

{irortding  for  the  orffsnltttlon  en  Juries,  leaves  In 
oroe  bU  former  laws  not  in  oonfllot  tberewith,  and 


makes  no  provision  for  the  organization  of  jnrfee 
on  failure  of  the  proper  officers  to  draw  and  snm- 
mon  them,  a  special  grand  jury,  in  case  of  such 
failure,  may  be  summoned  by  order  of  the  ooarW 
under  Code  Ala.  |  4310,  which  provides  that  ui 
through  n^iect  of  the  proper  (uDcers.  no  grand 
Jury  Is  retnmed  to  serve  at  any  term  ox  the  court, 
the  oourt  may  by  a  special  order  direct  the  sheriff 
to  summon  one  forthwith. 

5.  On  indictment  for  the  larceny  of  hon,  there 
was  evidence  that  tbe  owner  of  the  hogs,  nearlng 
two  reports  of  a  gun  and  the  squeal  of  a  bog,  hnr* 
ried  in  the  direction  of  the  noise,  and  on  reaching 
the  place  beard  some  one  running;  that  he  founa 
two  of  bis  hogs  dead,  one  with  its  throat  out;  that 
defendant  was  on  that  moralng  in  tbe  neighbor- 
hood, with  a  tmn,  on  the  pretense  of  dock  shoot- 
ing; that  he  hastily  left  tbe  vicinity;  that  in  tbe 
eveniug  defendant  told  ttie  owner  he  would  tell 
him  on  Monday  who  did  tbe  shooting;  and  that  on 
Monday  be  fled  from  tbe  county,  ifeld,  that  tbe 
evidence  was  sufficient  to  go  to  the  Jurv. 

8.  Such  evidence  sufficiently  estabUshed  the 
eorptia  delicti. 

4.  Shooting  the  hogs,  and  cutting  the  throat  of 
one  of  them,  was  snffliMent  asportation. 

6.  Evidence  that  a  third  person,  who  was  sns- 
pected  of  the  orime,  fled  from  the  coonl^  soon 
after  it  was  committed,  is  inadmissible. 

Appeal  from  circuit  court,  Sumter  conn> 

ty;  S.  H.  Spbott,  Judare. 

The  defendant  in  this  case  was  Indicted 
forgrand  larceny  In  feloniously  taking  and 
carrying  away  a  hog,  the  property  of  an- 
other. In  tbe  oi^anieation  of  the  grand 
Jury  which  found  tbe  Indictment,  it  ap* 
peared  to  the  court  that  the  Jury  eommlB- 
sloners  had  not  drawn  grand  and  petit  ]n- 
lies  to  serve  at  that  term  of  the  court ;  and 
thereupon  the  court  ordered  the  sheriff  to 
forthwith  "summon  eighteen  persons  qual- 
ified to  serve  as  grand  Jnrorstor  this  term 
of  the  court. "  upon  such  an  order  the 
sheriff  summoned  the  number  requlred,^ 
and  the  grand  Juiy  was  then  duly  oigaa- 
Ised  as  required  by  law. 

The  evidence  on  the  part  o!  the  state 
tended  to  show  that  the  hogs  of  one  White 
were  near  Beaver  pond,  near  said  White's 
house;  that  on  the  day  the  hogs  were 
killed  tbe  said  White  was  at  the  house  of 
one  Knox,  when  he  heard  two  reports  of 
a  gun,  and  th«i  heard  a  hog  squeal ;  that 
he  went  In  the  direction  of  where  the  gun 
was  fired  with  his  dogs ;  that  oncomlngf 
up  to  the  place  he  heard  some  onerunnlng, 
but  conid  not  see  him ;  that  he  found  two 
of  his  hogs  dead,  and  one  of  them  had  Its 
throat  cut;  that  defendant  was  seen  that 
morning  with  a  gun,  and  was  at  Beaver 
pond  under  the  pretense  of  duck  hnntlog; 
that  he  ran  out  of  the  awamp  of  Beaver 
pond ;  that  his  hat  was  found  somewhere 
near  where  the  hogs  were  killed ;  that  on 
the  evening  of  the  sameday  defendant  told 
White  that  it  he  would  wait  until  Monday 
morning,  he  would  then  put  him  on  the 
track  of  who  killed  the  hogs;  and  that  de- 
fendant left  the  neighborhood,  and  was 
arretted  In  an  adjoining  county.  The  ev- 
idence In  behalf  of  defendant  tended  to 
show  that  one  Lee  Jackson,  who  was  with 
defendant  the  momlngthehogs  wero  killed, 
was  the  one  who  killed  them  ;  that,  \vhen 
the  guu  was  fired  by  Jackson,  defendant 
ran,  and  dropped  his  hat,  but  was  afraid 
to  stop  and  pick  it  up;  and  that  the  rea- 
son he  ran  was  that  he  was  afraid  some 
one  would  think  he  killed  the  hogs.  On 
the  croaa-examlnatlon  of  one  of  the  state's 
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witneasee,  defendant  asked  where  Lee  Jack- 
son was.  The  state  objected  tu  this  ques- 
tion, and  thecourt  sustained  the  objection ; 
and  defendant  excepted.  The  witness  was 
thai  asked  whether  said  Lee  Jackson  did 
not,  soon  after  the  killing  of  the  ho^a,  flee 
thtf  county.  But  on  oblectlon  by  the  state 
the  court  refused  to  allow  this  question, 
whereupon  defendant  excepted.  The  good 
character  of  defendant  was  proved. 

At  the  close  ol  the  testimony,  defendant 
asked  the  court  to  give  the  following 
chaiige:  "If  the  Jury  believe  the  evidence, 
tbey  mast  find  the  defendant  not  fcullly. " 
The  court  refused  to  give  this  charge,  and 
defendant  excepted. 

Altman  &  Patton,  for  appellant.  W.  L. 
Martiu,  Atty.  Oen.,  for  the  State. 

MoClelun,  J.  By  section  17  of  an  act 
"to  more  effectually  secure  competent  and 
well-quallfled  Jurors  In  the  several  counties 
of  this  state,"  (Acta  188ft-87,  pp.  151-158.) 
all  laws  then  in  force  in  relation  to  Jurors, 
their  drawing,  selecting,  or  qualification, 
not  In  conflict  with  the  provisions  of  the 
act,  are  continued  in  fnll  force  and  effect. 
The  act  contains  no  proTlsion  for  the  or- 
gantza'Uonof  Jnries  In  theevent  tbeotticers 
charged  with  the  dut^  of  drawing  and  se- 
lection should  fall  to  perform  it,  and  hence 
no  Juries  be  provided  for  any  term  of  the 
circuit  court;  nor  does  It  contain  any 
provision  at  all  in  conflict  with  section 
4819 1  of  the  (Jode,  which  was  then  In  force, 
and  which  provides  for  tbe  organisation 
of  special  Juries  by  the  court  Itself  In  tbe 
contingency  referred  to.  That  section 
was  therefore  not  repealed  by  the  act  of 
18S7;  and  under  it — no  Juries  having  been 
drawn  and  summoned  by  the  commlsslon- 
ers,  upon  whom  the  duty  devolved— the 
circuit  court  properly  drew,  summoned, 
and  organliied  the  grand  jury  which  re- 
turned the  Indlctaient  against  the  appel- 
lant. 

The  evidence  la  this  case  sufficiently  es- 
tablishes the  corpus  delicti.  The  asporta- 
tion shown  wassufllcient.  Croom  v.  State, 
71  Ala.  14;  Edmonds  v.  State,  70  Ala.  8. 

There  was  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the 
offense  charged.  His  presence  sufficiently 
near  the  scene  of  the  crime  to  have  been 
the  author  of  It,  and  the  fact  that  he  was 
provided  with  the  means  or  Instrument  of 
tbe  kind  with  which  the  act  waa  done,  ap- 
pears In  evidence.  It  furtherappears  that 
he  hastily  left  tbe  immediate  vicinity.  Im- 
pliedly admitted  knowledge  uf  the  guilty 
agent,  by  promising  to  tell  who  it  was 
two  days  afterwards,  and  that  In  the 
mean  time  he  fled  the  neighborhood  and 
county.  This  was  certainly  proper  to  go 
to  the  Jury  as  a  ba^ls  for  an  inference  of 
gnllt.  Griffin  t.  State.  76  Ala.  29.  Tbe  ef- 
fect of  giving  the  general  charge  requested 
by  the  defendnnt  would  have  been  to  ex- 
clude this  evidence  from  the  Jury,  and  to 
deny  to  them  the  right  to  pass  on  Its  auf- 

iCode  Ala.  S  4316,  provides  that  If,  tbrongb  neg- 
lect of  tbe  proper  officers,  Do  ffraad  Jury  1b  re- 
tamed  to  serve  at  any  term  of  the  court,  the  court 
tnay,  by  a  ipeolal  order,  "direct  the  sherifE  forth- 
with to  luminon  18  persooB  qualified  to  serve  as 
grand  jurors;  •  •  *  and  a  Jury  thus  orgudied 
u  in  sQ  respects  legsL  " 


fldency  to  support  convlctton.  This  chai^ 
can  never  be  properly  given  when  there  Is 
a  conflict  In  the  testimony,  or  when  any 
Inference  against  the  party  In  whose  favor 
It  Is  asked  may  be  legltlmatelydrawn  from 
It.  There  was  no  error  In  refusing  the 
charge.  Paden  v.  Bellenger,  87  Ala.  675,  6 
South.  Bep.  351 ;  Tabler  v.  Coal  Co.,  87  Ala. 
805,  6  South.  Bep.  196. 

There  was  no  error  in  the  exclusion  of 
evidence  which  tended  to  show 'that  Lee 
Jackson,  a  third  person,  on  whom  snspl- 
don  rested  la  connection  with  the  offense 
charged,  fled  tbe  country  soon  after  the 
crime  was  committed.  Smith  State,  9 
Ala.  990;  Owensby  t.  State,  8S  Ala.  68.  2 
South.  Bep.  764. 

The  Jndgment  of  tbe  drcDlt  court  Is  af- 
firmed. 


Barnktt  t.  Stats. 
(3wpreme  Court  t>f  Alabaman  April  9, 1890i) 

PbIUORT — IXDIOniBNT. 

1.  Ad  indlotmeat  for  perjury  wbtCh  Btates  the 
SQbstauce  of  tbe  prooeediug  in  which  tbe  false 
testimony  WM  given,  the  mstoiall^  of  the  testi- 
mony, tbe  name  of  the  officer  by  uMiom  tbe  oath 
was  administered,  and  that  he  was  antborised  to 
administer  it,  the  fact  testified  to  oa  which  peiiury 
is  assigned,  and  that  the  testimony  waa  wiUfuUy 
and  corruptly  false,  is  sufficient,  under  Code  Ala. 
1886,  §  8908,  prescribing  the  requlflites  of  an  hidlct- 
ment  for  perjury, 

2.  On  indictment  for  peiiury  in  testifying 
falsely  before  tbe  grand  jury  during  tbe  Investi- 
gation of  a  charge  against  a  person  for  obtaining 
defdndant'B  Blgnature  to  a  bill  of  sale  under  false 
pretenses,  evloenoe  of  defendanVB  testimony  in 
regard  to  tbe  bill  of  sale  Ib  admissible  without  pro- 
ducing tbe  instrumenL 

8.  Where  a  person  has  testified  to  his  friend- 
•bip  for  a  witness  whose  character  he  is  called 
to  impeach,  it  is  competent,  on  onMB-examinatiOD, 
to  ask  bim  if  he  did  not  onoe  go  to  arrest  the  wit- 
ness wltb  a  gun,  on  a  warrant  sworn  out  by  hlmaelf , 
since  the  evidence  sought  to  be  eUoileo  tends  to 
contradict  bis  previous  testimony. 

4.  Where  the  perjury  assigned  was  in  defend- 
ant's falsely  testifying  before  the  grand  jary  that 
a  person  against  whom  a  charge  was  being  inves- 
tigated had  induced  bim  to  sign  a  due-biUoy  false 
pretense  that  it  was  another  paper,  and  that  his 
signature  was  wanted  only  as  a  witness,  defend- 
ant cannot  Justify  his  testimony  on  the  ground 
tfaat  be  gave  it  under  advice  of  counsel,  since  the 
matter  involved  preaented  no  queatioD  of  law. 

5.  Where  a  person  is  incuoted  for  perjury  in 
falsely  testifying  that  another  person,  by  false 
pretenses,  obtained  his  signature  to  a  iMper,  it  is 
no  defense  that  defendant's  aignatnre  consisted  in 
making  his  mark  only. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrinoton,  Judge. 

The  defendant,  Ben  Bamett,  waa  In- 
dicted, tried,  and  convicted  for  perjury. 
The  indictment  was  In  the  following 
words:  "The  grand  Jury  charge  *  *• 
that  Ben  Bamett.  on  his  examination  as 
a  witness  before  tbe  grand  Jury  of  si^d 
county,  at  the  February  term,  18K9,  of  the 
city  court  of  Montgomery,  duly  sworn  to 
testify  by  Tennent  Lomax,  solicitor  for  the 
county  of  Mtmtgomery.  who  had  author- 
ity to  administer  such  oath,  In  a  case  be- 
fore said  grand  jury  of  the  state  of  Ala- 
bama against  Berry  Johnson, for  the  crim* 
Inal  offense  of  obtaining  the  slfl^atare  of 
said  Ben  Bamett  by  false  pretenses,  f a IseLv 
swore  that  said  Berry  Johnson  obtained 
his  (said  Baraett's)  signature  to  a  certain 
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bill  of  Bate  of  two  yearlings  belonKin^  to 
said  Ben  Barnett,  by  stating  tu  said  Bar- 
nett  that  he  waa  signing  as  a  witness  to 
another  bill  of  sale  from  some  person,  un- 
known to  said  grand  ]ary,  to  said  Berry 
JobDBon,  and  that  he  knew  nothing  of 
having  made  a  bill  of  sale  of  said  yearlings 
to  said  Johnson ;  the  matter  so  sworn  to 
being  material,  and  the  testimony  of  said 
Ben  Bamett  in  relation  thereto  belngwlU- 
fully  and  coiruptly  faliie,  against  the 
peace,"  etc. 

The  defendant  demurred  to  this  Indict- 
ment on  tiie  following  grounds:  "(1)  Be- 
caasethe  Indictment  fauB  to  state  the  sub- 
stance of  the  proceedings  with  which  the 
alibied  false  oath  was  connected.  (2)  Be- 
cause said  indictment  shows  that  the  tes- 
timony alleged  to  be  false  was  given  in  a 
case  before  the-grand  }ury  where  no  offense 
was  charged.  (3)  Because  said  indictment 
shows  that  the  oath  under  which  the  al- 
leiced  perjury  was  committed  was  an  ex- 
trajudicial oath.  (4)  Because  said  indict- 
ment does  not  follow  the  form  prescribed 
in  the  Code.  (6)  Because  said  Indictment 
ffdls  to  show  whether  tlie  alleged  perjury 
was  committed  on  a  trial  for  a  felony  or 
on  other  proceedings.**  The  court  over- 
ruled these  demurrers,  and  the  defendant 
thereupon  excepted. 

On  the  trial  of  the  case,  the  state  intro- 
duMd  Tennent  Lomax  as  a  witness,  and 
he  testified  that  he  was  solicitor  for  Mont- 
gomery county ;  that  at  the  February 
term,  1889,  of  the  city  court  of  Montgom- 
ery,be  administered  an  oath  to  thedefend- 
ant,  as  a  witness,  In  a  case  then  being  in- 
vestigated before  said  grand  Jury  against 
Berry  Johnson,  for  obtaining  the  signa- 
ture of  said  defendant  to  a  bill  of  sale  by 
false  pretenses.  The  defendant  objected  to 
the  introduction  of  this  testimony,  on  the 
ground  that  it  was  shown  that  the  bill  of 
sale  was  not  produced,  or  Its  absence  ac- 
counted for,  before  the  srand  Jury,  at  the 
time  the  defendant  was  examined  before 
said  grand  Jury.  The  court  overruled  the 
objection  of  the  defendant  to  the  introduc- 
tion of  this  testimony,  and  the  defendant 
thereupon  excepted.  On  further  examina- 
tion, the  said  witness  Lomax  testified  sub- 
stantially to  the  facts  as  alleged  In  the  in- 
dictment. The  defendant  moved  to  ex- 
clude all  the  testimony  of  this  witness,  on 
the  ground  that  It  was  not  shown  that 
the  grand  Jury  had  Jurisdiction  to  inquire 
into  said  offense.  The  court  overruled  his 
motion,  and  d^endant  excepted.  The  de- 
fendant objected,  and  reserved  an  excep- 
tion to  the  question  asked  the  witness,  as 
shown  by  the  opinion.  The  defendant  un- 
dertook to  Justify  his  testimony  before  the 
grand  Jury  on  the  advice  of  counsel,  offer- 
ing to  prove  that  after  his  attorney  had 
heard  the  testimony  in  reference  to  obtain- 
ing bis  stgnatureto  said  bill  of  sale,  as  pro- 
duced on  a  trial  btf ore  a  magistrate,  he 
advised  the  defendant  to  prosecute  said 
Johnson.  The  court  refused  to  allow  this 
testimony  to  be  offered,  and  the  defendant 
thereupon  duly  excepted. 

Moore  A  Flakiy^,  for  appeUant.  W.  L. 
Marttn,  Atty.  Gen.,  for  the  State. 

lfoCi.BX<UL3),  J.  The  indictment  In  this 
case  flofflelently  alleges  every  ingredient  of 


the  crime  of  perjury.  It  states  the  sub- 
stance of  the  proceeding  In  which  the  false 
testimony  was  given;  the  materiality  of 
the  testimony;  the  name  of  the  officer  by 
whom  the  oath  was  administered;  and 
tiiat  he  waa  authorised  by  law  to  admin- 
ister the  oath;  the  fact  testified  to  on 
which  perjury  is  assigned ;  and  that  the 
defendant's  testimony  in  that  behalf  was 
willfully  and  corraptiy  false.  The  demur- 
rer was  properly  overruled.  Code  1876,  S 
4S13,  Code  1S86,  §  S908;i  Hicks  v.  State,  86 
Ala.  30, 5 Sou th.  Bep.  425 ;  W llllams v.  State, 
68  Ala.  661;  Peterson  v.  State,  74  Ala.  34; 
Davis  T.  State,  79  Ala.  20. 

The  bill  of  sale  about  whlcb  the  defend- 
ant testified  before  the  grand  Jury  waa 
presumably  in  tiie  hands  of  Johnson,  who 
waa  being  prosecuted  fur  having,  by  un- 
due means,  obtained  Harnett's  signature 
to  it.  It  would  scarcely  be  reasonable  to 
require  the  prosecution  to  inform  Johnson 
that  the  paper  was  needed  before  the 
fnrand  Jury  In  order  to  get  an  Indictment 
against  him,  and  to  require  him  to  pro- 
duce lt,ortu  expect  thathe  would  produce 
it,  lor  such  a  purpose.  The  objections  to 
the  testimony  of  Mr,  Lomax,  the  solicitor, 
as  to  what  occurred  before  the  grand  Jury 
in  reference  to  the  paper,  on  the  grounds 
that  It  was  not  produced  or  its  loss  ac- 
counted for,  and  that  the  witness  had 
never  seen  It,  were  patently  wlthontmeilt. 

Morrill,  a  witness  called  to  Impeach  the 
character  of  Johnson,  a  witness  for  the 
state,  having,  on  cross^xamlnatlon,  testi- 
fied that  he  and  Johnson  were  friendly,  It 
was  entirelycompetentfor  theprosecution 
to  ask  him  the  further  question:  If  he 
did  not  go  to  arrest  Johnson  with  a  shot- 
gun, upon  a  warrant  sworn  out  by  him- 
self? The  evidence  thus  sought  to  be 
elicited  tended  dlrectiy  to  contradict  the 
friendliness  deposed  to  by  the  witness, 
and  to  taint  Ms  testimony,  as  to  .Tohn- 
son's  bad  character,  with  the  element  of 
personal  Ill-will,  and  hence  to  lessen  its 
weight  with  the  Jury.  And  Morrill  having 
replied  that,  while  he  did  not  swear  out 
the  warrant,  be  did  go  to  arrest  John- 
son with  a  gun,  along  with  a  special 
officer,  who  had  the  warrant,  we  see  no 
error  in  permitting  the  state  to  further 
ask  him  who  this  special  officer  was. 

The  general  rale  unquestionably  Is  that 
the  advice  of  counsel  can  afford  no  pro- 
tection against  the  punitive  consequences 
of  criminal  acts.  Whatever  the  rights  of 
a  defendant  are  in  respect  to  the  milng  of 
the  act  charged,  they  are  available  to 
him  In  d^ense,  whetiier  be  was  advised  of 
them  or  not;  and  no  amount  of  assur- 
ance, even  from  those  learned  in  the  law, 
of  the  existence  of  rights  in  the  premise, 
which  In  point  of  fact  do  not  exist,  can 
Justify  or  excuse  an  act  otherwise  crimi- 
nal. The  giving  of  such  assurance  or  ad- 
vice neither  Increases  nor  diminishes  crimi- 
nality in  any  d^ree,  and  evidence  of  it  is 

t  Code  Als.  1886, 1 8908,  deolarea  that.  Id  so  iodiefc- 
ment  for  sarjary,  it  is  BaffldeDt  to  Btate  the  sab- 
stance  01  tba  proceedings  with  whitdi  the  false 
oath  is  oonoected,  the  name  of  the  offloer  before 
whom  the  oath  waa  taken,  and  that  he  had  author- 
ity to  administer  it,  with  the  necessary  allegations 
ox  the  falsity  of  the  matter  on  which  the  perjury 
is  aaalgned. 
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therefore  irrelevant.  Weston  t.  Com.,  Ill 
Pa.  St.  261,  2  Atl.  Rep.  191. 

One  of  the  excepttonB  to  the  general 
doctrine  iB  fonnd  In  those  caasB  of  allied 
perjury  in  which  the  truth  or  falsity  of 
the  matter  chargred  as  being  willfully  and 
corruptly  false  Is  a  mixed  qaestlon  of  law 
ajid  fact.  If,  In  snch  case,  the  tacts  are 
fully  and  in  good  faltb  laid  before  coansel, 
and  upon  them  he  advises,  as  a  matter  of 
law,  that  a  certain  statement  may  be 
made  which  will  be  the  truth,  and,  acting 
on  this  advice,  the  client  sweara  to  the 
statement  believing  he  has  been  correctly 
advised,  It  cannot  be  said  that  bis  oath  Is 
willfully  and  corruptly  false,  and  hence  a 
charge  of  perjury  cannot  be  predicated  up- 
on It.  Instances  of  this  kind  usually 
o(»ur  with  respect  to  affidavits  the  truth 
of  which  depend  upon  someqaestion  of  law, 
— as  for  attachment,  where  the  qaestlon 
la  fraud  vel  bob  in  the  dlspoaltlon  of  pro^ 
erty  by  the  debtor,  or  in  a  bankrupt's 
schedule,— and  he  is  wrongly  advised  that 
certain  property  may  be  omitted,  etc.  U. 
S.  V.  Conner,8McLean,678;  Hoodv. State, 
44  Ala.  81 ;  State  v.  McKinney,  42  Iowa, 
205;  U.  S.  V.  Stanley,  6  McLean,  409.  We 
do  not  think  the  advice  offered  In  evidence 
In  the  case  at  bar  comes  within  the  doc- 
trine of  the  cases  cited.  The  matter  testi- 
fied about  was  purely  one  of  fact;  It  In- 
volved no  question  of  law.  Whfvther 
Johnson  bad  Induced thedefendant  toslgn 
the  due-bill  by  the  false  pretense  that  it 
was  another  paper,  and  thathls  signature 
was  wanted  only  as  an  attestation  to  the 
BubBcrlptlon  of  the  party  bound  thereby, 
was  a  matter  affording  no  room  for  pro- 
fessional ttdvtce.  Bamett  knew  better 
than  the  attorney  could  have  known  what 
the  real  fact  was,  and  no  sort  of  advice 
based  un  the  assumption  of  fact,  which  he 
knew  to  be  false,  could  Justify  or  excuse 
anything  he  did  under  It.  Moreover,  It 
does  not  appear  In  the  statement  accom- 
panying the  offer  of  this  evidence  that  he 
ever  laid  the  facte  b^orethe  attorney, but 
1^  him  to  draw  the  conclusion  upon 
which  the  advice  proceeded  from  other 
sources.  A  proper  showing  was  not 
made,  and  could  not,  in  the  nature  of 
things,  be  made,  for  the  admission  of  this 
evidence.   It  was  properly  excluded. 

The  indictment  charges  that  the  defend- 
ant swore  before  the  grand  Jury  that  one 
Johnson  had  obtained  bis  signature  to  a 
certain  bill  of  sale  by  false  pretenses,  and 
that  this  statement  was  false.  We  are 
unable  to  see  how  Barnett  could  defend 
against  this  prosecution  for  perjury  in  re- 
spect to  that  statement  by  showing  that 
Johnson  had  not  obtained  his  signature, 
in  that  his  subscription  to  the  paper  was 
not  a  "  signature, "  within  the  terms  of  the 
statute.  He  might  as  well  attempt  to 
rest  his  defense  on  the  fact  thathe  had  not 
put  his  band  to  the  paper  at  all,  or.  In 
*  other  words,  that  Johnson  had  not  ob- 
tained his  Bignature,  either  by  false  pre- 
tense or  utberwise;  and  In  either  case  he 
would  be  in  the  very  anomalous  attitude 
of  defending  against  a  charge  of  perjury 
by  showing  that  his  allegpd  false  sta  te- 
ment  was  false  In  fact.  So  that  It  Is  whol- 
ly immaterial  whether  the  nnbscrlptlon  by 
mark,  shown  in  tbe  testimony,  was  a 


"  signature, "  within  the  meaning  of  sectlOD 
4818  Of  tbe  Code.  Whether  It  was  or  not, 
the  defeudant  is  equally  guilty.  That  in- 
quiry would  be  pertinent  if  Johnson  wers 
on  trial  for  obtaining  Bamett's  signatnie 
by  false  pretenses,  but  It  Is  wholly  foreifcn 
to  any  issue  presented  by  this  record.  In 
response  to  the  arguments  of  counsel  on 
either  hand,  it  would  perhaps  be  as  well  to 
say  that  we  do  not  doubt  but  that  the 
offense  denounced  by  section  4813  would 
be  committed  by  obtaining  an  unattested 
signature  by  mark  to  a  bill  of  sale  byfalse 
pretenses,  since  forger?  might  be  predicat- 
ed of  a  bill  of  sale  so  signed,  and  by  the 
terms  of  that  section  it  is  made  to  extend 
to  all "  written  Instruments  the  fatoe  mak- 
ing of  whicb  Is  forgery."  Bleklev  T. 
Keenan.  60  Ala.  288. 
Affirmed. 


Duncan  et  a1.  v.  Williams  et  at. 

{9U2HWM  Court  cf  MeOMma.  April  0,  1S90l) 

LncTATioir  OT  Acnom— I>itAm>oi.BiiT  Dsorx^- 
Sdit  to  Skt  Astdb  Sau— PLBiDnro. 

1.  Where  ttaf  bar  of  the  statnta  of  llaiitatious 
Iseompleted  after  tbe  enrollmeDtttf  adeorea  sad 
sale  of  land  under  it,  a  bill  to  set  tbe  sale  atide 

on  the  ground  of  fraud  in  the  prooureioent  of  the 
decree  must  allege  with  prectBloa  when  and  how 
complainant  came  to  a  knowlodge  of  the  fraud*  and 
that  raoh  a  fraud  waa  discovered  wlUiia  one  year 
>rlorto  the  flUng  of  the  Mil,  wltbln  Coda  Ala.  | 


3.  A  sale  nnder  a  deoree  of  foredosuTe  oannot, 
after  a  lapse  of  40  years,  be  attacked  for  error  »• 
parent  on  the  reoorda  of  the  fozeolosure  prooeeo- 
IngB,  however  flagrant 

Appeal  from  chancery  court.  Mobile 
county;  Thomas  W.  Ck>LEMAN,  Judge. 

Tbe  bill  In  this  case  was  filed  by  the  ap- 
pellants against  the  appellees,  ajid  sought 
to  set  aside,  and  have  declared  void,  sev- 
eral conveyances  of  land.  The  facts  are 
set  forth  at  length  In  the  opinion.  The 
bill  was  demurred  to,  and  respondents 
moved  to  dismiss  it  for  want  of  equity.  On 
submission  to  the  chancellor,  be  sustained 
the  demurrers,  and  made  a  decree  dia- 
mlssing  tbe  bill.  This  decree  Is  appealed 
from,  and  assigned  as  error. 

Overset  &  Beator^  for  appellants.  Field- 
ing VuttgrbanaaiPUbuu,  TornyJkStuMw, 
tor  appSlees. 

McClrllan,  J.  There  are,  apparently, 
two  decrees  of  the  chancery  court  which 
stand  in  the  way  of  the  relief  sought  by 
the  present  bill.  Each  of  these  decrees 
was  rendered  in  the  year  1841.  Each  of 
them  purported  to  foreclose  a  mortgage 
on  the  lands  In  controversy.  Each  or- 
dered a  sale.  Under  each  a  sale  was  had 
and  confirmed,  and  a  deed  executed ;  and 
whatever  title  passed  under  either  of  them 
is  now  held  by  the  defendants  below,  ap- 
pellees here.  Tbe  bill  in  this  case,  which 
was  filed  July  6, 1888,  more  than  46  years 
after  the  enrollment  of  said  decrees  and 
the  sales  under  tfaem,  can,  of  course,  be 
maintained  at  this  late  day  only  upon  the 
grounds  of  fraud  In  the  procnrranoit  and 
rendition  of  the  decrees,  and  that  the  tacts 
constituting  the  fraud  have  been  discov- 
ered within  one  year  next  l>etore  the  insti- 
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tntloB  of  the  entt.  Code.  §  2630.  It  may 
be  admitted,  for  all  the  purpoflCB  ot  this 
appeal,  tbac  the  btll  safficiently  charges 
fraud,  and  knowledfce  of  ft,  on  the  part  of 
the  reHpundents,  to  have  entitled  the  com- 
plainant to  the  relief  prayed,  had  tbecauae 
of  actitm  not  passed  under  the  ban  of  the 
statute  of  limitations;  and,  proceeding 
upon  the  case  presented  with  that  conces- 
eAoB,  the  plTOtal  inquiry  la  whether  the 
cause  of  action  Is  brought,  by  appropriate 
allegation,  within  the  exception  to  the 
statute  above  referred  to,  which,  notwlth- 
Btandlng  the  bar  hae  been  perfect43d.  con- 
sidered apart  from  the  concealment  of 
fraud,  Allows  one  year  after  the  discovery 
of  the  trand  In  which  salt  may  be  broDffht. 
Does  the  bill  chance,  with  the  precision 
and  directness  which  the  law  requires, 
tbat  the  facts  relied  on  as  constituting  the 
fraud  were  discovered  only  within  one 
year  prior  to  July  6.  188K.  The  bill  Is  a 
very  voluminous  paper.  It  alleges  trans- 
actions which  are  spread  out  over  nearly 
a  halt  century.  It  chaises  the  connection 
with  tbe«e  transactiona,  at  ▼arions  points 
along  the  line  of  their  derdopment,  of  a 
great  nambw  <rf  people,  many  of  whom 
are  long  since  dead.  It  Involves  all  of 
these  people  In  the  fraudulent  purposes 
and  practicee,  the  first  tangible  result  of 
which  was  the  rendition  of  the  decrees  in 
qnestlon.ln  1841,  and  the  last  development 
of  which  was  the  effort,  in  1887.  to  eon- 
tlnne  the  ctmcealiaeDt  ot  the  fraud  from 
the  complainant.  All  along  throughout 
these  years,  covinous  intent,  resalting  In 
fraudulent  acts.  Is  laid  against  complain- 
ant's mother,  her  step-father,  her  half- 
brother  and  sister,  disconnected  third  per- 
sons, with  apparently  no  Interests  to  sub- 
serve  In  daraudtng  complainant,  and 
agfUnst  the  persons  who  now  claim  the 
property.  Yet  when  the  effort  is  made  by 
the  pleader  to  bring  her  cose  within  the 
saving  exception  to  the  statute,  when  It 
was  upon  her  to  aver  with  precision  that 
the  facts  constituting  the  fraud  had  been 
discovered  within  the  year,  the  require- 
ment Is  attempted  to  be  met  by  the  aver- 
ment that  <Hie  single  fact,  and  this  a  tact 
-which,  at  most,  tmly  tended  to  show 
fraud,  from  among  the  manifold  substan- 
tive charges  made  by  the  bill.  To  state 
the  case  more  concretely,  the  bill  alleges 
that  John  J.  Sprlngsteel,  the  father  of  the 
complainuit,  owned  the  land  in  contro- 
versy as  far  back  as  1888  or  1889,  and  up  to 
bis  death,  which  occurred  In  February, 
1840;  that  at  the  time  of  his  death  one 
Earle  held  a  mortgage  on  the  land  to  se- 
cure the  payment  of  $1,000;  that  on  April 
25, 1840.  complainant's  mother,  thewidow 
of  Sprlngsteel,  paid  off  this  mortgagewlth 
money  belonging  to  the  estate,  and  took 
a  paper  from  £arle  evidencing  the  tact  of 
payment  and  aatlafaction ;  that,  soon  aft- 
er Sprfngstert's  death,  one  Mn^e  and 
Mm.  Sprlngsteel  agreetl  to  Intermarry,  and 
thereupon  they  entered  Into  a  conspiracy 
to  defraud  the  complainant,  then  an  in- 
fant of  tender  years,  of  her  patrimony, 
aod,  in  execution  of  their  Iraudalent  de- 
sign, said  Mndge,  with  knowledge  ot  the 
tact  that  the  Eatie  mortgage  had  been  sat- 
isfied, procured  from  Earle,  who  was  a 
brother  of  Mrs.  tlprlnggted,  a  power  of 
T.7B0.nal5 — 27 
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attorney  to  proseeute  a  bill  to  foredowf 
the  satisfled  mortgage;  that  this  bill  warn 
filed  in  October,  1840,  and  prosecuted  to 
decree  against  Mrs.  Sprlngsteel  and  com' 
plalnant  and  her  brother;  that  Mudge, 
while  acting  for  Earle  under  the  power  of 
attorney  in  prosecuting  theaoitt  was  ap- 
pointed by  the  court  and  aetea  as  guar- 
dlan  acf  litem  for  the  Infant  defendants; 
that  at  the  foreclosure  sale  Mudge  became 
the  purchaser,  und  soon  after  married  Mrs. 
Sprlngsteel,  and  lived  with  her  on  the  land 
up  to  blB  death,  which  occurred  five  or  six 
years  afterwards;  that  said  foreclosure 
suit  proceeded  "almost  side  by  side  with 
another  bill,  filed  by  the  Planters'  &  Mer- 
chants* Bank  and  Hunt,  **  to  foreclose  a- 
mortgageontheland  executed  In  1885;  thai 
ai^d  Madge  had  arranged  with  complain- 
ants in  this  latter  suit  to  acquire  any  title 
they  should  get  out  of  that  proceeding; 
that  a  decree  ot  foreclosure  passed  In  that 
case,  the  land  was  sold  under  said  decree, 
and  bongbt  by  Hant.  who  subsequently 
conveyed  by  quitclaim  to  Mudge;  that 
Mudge  paid  nothing,  or  a  nominal  sum, 
tor  this  conveyance,  and  that  whatever 
be  did  pay  was  of  funds  belonging  to  the 
Sprlngsteel  estate ;  that  this  sale  and  con- 
veyance passed  no  title  as  against  com- 
plainant, because  neither  she,  nor  any  one 
else  in  possession  of  the  land,  was  made  a 
party  to  the  proceeding;  that  Mndge  de- 
vlsea  the  land  to  complainant's  mother 
for  lite,  with  remainder  over  to  her  chil- 
dren by  Sprlngsteel.  of  whom  only  com- 
plainant was  living,  and  by  himsdt,  ot 
whom  there  were  two;  that  Mudge  and 
his  wife  fraudulently  concealed  from  com- 
plainant the  evidence  of  the  satlefactlon 
of  the  £arle  mortage,  and  ot  a  reconvey- 
anceottfaelandto  Hpiingsteel  by  one  Fash, 
to  whom  It  bad  been  conveyed  in  1S38,  by 
deed  absolute  In  form,  to  secure  the  pay- 
ment ot  91,000.  and  which  original  convey- 
ancestill  stood  upontherecords;  that  aft- 
er Mudge's  death  this  fraudulent  conceal- 
ment was  continued  by  his  widow,  (com- 
plainant's mother)  and  after  her  death,  in 
1881.  It  was  Id  like  manner  continued  by 
the  son  and  daughter  of  Madge,  (halt 
brother  and  sister  to  complainant.)  until 
In  June.  1888,  when  complainant  broke 
open  a  heavy  and  heavily  locked  express 
trunk  belonging  to  her  halt-brother,  and 
then  lor  tbe  first  time  discovered  and 
came  to  a  knowledge  ot  these  long-con- 
cealed papers,  and  to  a  knowledge  of  the 
facts  constltnting  the  trands  by  which 
the  two  foreclosure  suits  had  been  prose- 
cuted to  successful  issues,  and  her  land 
hadbeensoldand  acquired  by  said  Mudge; 
that  prior  to  this,  however,  Price  Will- 
lams,  Sr.,  through  whom  the  def^dants 
claim,  had.  with  full  knowledge  of  the 
frauds  which  bad  been  practiced  npon  her, 
by  uDdne  means.  Induced  her  to  sdl  a  <me- 
thlrd  undivided  Interest  in  the  land  to 
him,  be  Inducing  her  to  believe  that  she 
had  no  title  except  to  that  extent,  and 
that  under  the  Mudge  will ;  and  be  also 
bought  tbe  interest  of  the  Mudge  children. 
There  are  very  many  other  allegations  In 
the  bill  as  to  Irregularities  and  errors  ap- 
parent on  the  records  of  the  two  foreclos- 
ure salts,  etc. ;  but  the  averments  n  e  have 
stated  an  suffldeat  for  a  determination 
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as  to  whether  "the  facta  constltutliig  the 
fraud"  are  shown  to  have  been  dlBCOTered 
within  the  year  of  the  bill  filed. 

[t  appean  from  the  toreKolng  nntUne 
tiiat  this  dlscoTery  made  by  complainant 
embraced  two  papers,  and  nothing  more. 
One  of  these  was  the  Fash  deed.  This  wa« 
wholly  unimportant,  In  any  aspect,  for 
two  reasons:  F/rsf, neither  the  complain- 
ant, nor  any  other  party  to  the  cause, 
claims  through  or  under  Faah ;  and,  «ec- 
ond,  he,  It  is  alleged,  was  a  party  to  the 
Earle  foreclosure  suit,  made  no  defense,— 
being  without  interest,— and  the  decree  in 
that  ease,  whether  fraudulent  or  not,  was 
notice  to  the  complainant  that  he  had  no 
title  to  the  laud  superior  to  that  of  her 
father,  which  was  thereby  subjected  to  sale 
and  passed  into  Mudge,  and  ht^nce  the  fact 
shown  by  this  deed  was  a  fact  which  mast, 
In  l^al  contemplation,  have  been  known 
to  complainant  long  before.  The  other 
paper  found  was  the  receipt  uf  Earle  as  of 
April,  1840,  evidencing  the  payment  at  that 
time  of  the  mortgage,  which  was  after- 
wards foreclosed.  This  receipt  Is  only 
prima  fac/e  evidence  of  the  payment.  The 
payment  Itself,  If  conclusively  shown, 
would  be  only  a  fact  tending  to  show 
fraud.  The  receipt  Is  open  to  explanation 
and  falsification.  But,  even  it  shown  to 
speak  the  real  fact,  that  factmaybe  so  ex- 
plained as  to  deprive  it  of  all  probative 
force  In  the  establishment  of  the  alleged 
fraud.  Xt  is  open  to  proof,  notwithstand- 
ing the  receipt,  that  the  mortgage  waa  not 
paid,  or  that  the  receipt  was  really  Intend- 
ed to  evidence  the  satttfactton  <a  the  mort- 
gage by  the  foreclosure  sale  of  the  land, 
and  was  Incorrectly  dated;  and,  taking 
the  paper  as  genuine  and  correct,  and  con- 
ceding thefact  to  be  that  the  mortgage  was 
then  satisfied.  It  by  no  means  follows  that 
the  subsequent  foreclosure  of  the  satisfied 
mortgage  by  Mudge  as  attorney  for  Earle, 
and  Madge's  purchase  of  the  land,  was 
fraudulent.  It  may  well  be  that  Mudge 
knew  nothing  of  the  alleged  satisfaction. 
Indeed,  the  presumption  of  law  which  ob- 
tains under  the  circumstances  shown  here 
Is  against  the  Imputation  of  fraudulent 
knowledge.  Intent,  and  conduct  on  his 
part.  PrevQst  v.  Orati,  6  Wheat.  481.  In 
any  view  of  the  paper  diBcovered,  tbere- 
lore,lti8  merely  evidence  which  prlmA  fkele 
Is  sufficient  to  establish  a  fact,  which  fact, 
when  establehed,  tends  to  show  fraud  on 
the  part  of  Mrs.  Springateel  and  Mudge  In 
the  foreclosure  proceeding.  To  hold  that 
the  recent  discovery  of  mere  evidence  like 
this  authorises  the  destruction  of  repose 
and  security  with  which  the  statute  of 
limitatlona  envelopes  long-past  tranaae- 
tlona  would  be  the  opening  up  of  the  moat 
solemn  and  ancient  Judgments  and  decrees 
upon  the  discovery  of  any  badge  of  fraud 
or  auaptclous  circumstance  connected  with 
them  ;  and  this,  though  the  very  element 
of  suspicion  and  fraud  may  be  the  result  of 
long  lapse  of  time,  and  derive  all  its  power 
of  Impeachment  from  the  death  of  the  par- 
ties who  knew  the  facta.  We  cannot  ac- 
cede to  ancfa  a  doctrine. 

The  bill  should  have  gone  further,  and 
alleged  with  accuracy  and  preclsim  when 
and  how  the  complainant  came  to  ac- 
knowledse  of  the  various  facts  averred  as 
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constituting  the  fraud  of  which  she  com- 
plains. To  a  recovery.  It  was  essential  to 
show  not  only  that  the  mortgage  had  been 
paid,  but  that  Mudge,  knowing  this  fact, 
had  fraudulently  conaplred  and  colluded 
with  Mrs.  Springateel  to  cut  off  complain- 
ant's Inheritance.  It  was  also  necessary 
to  the  relief  sought  that  knowledge  of  tbe 
fraud,  and  participation  in  It,  on  the  part 
of  the  respondents  should  be  shown.  In 
one  aspect  of  the  case,  it  was  also  neces- 
sary to  aver  facts  constltutng  the  fraud 
whch  is  charf^  against  the  Hunt  decree ; 
and  admitting,  for  the  sake  of  argument, 
that  all  these  facts  are  alleged,  it  la  no- 
where stated  in  the  bill  when  or  how  a 
knowledge  of  them  came  to  the  complain- 
ant, and  it  does  not  appear  but  that  all 
th^  facta,  excepting  only  the  prima  facie 
evidence  of  tbe  paymoit  of  Earie'a  mort- 
gage, were  known  to  the  complainant 
more  than  one  year  b^ore  bill  tiled.  On 
thia  state  of  averment,  tbe  chancellor  prop- 
erly held  chat  the  case  presented  was  wltb- 
out  equity  as  upon  a  bill  praying  relief  on 
the  ground  of  fraud,  tbe  facts  constituting 
which  had  been  discovered  within  the  per- 
iod of  the  exception  quoted.  Gordon  v. 
Boss,  68  Ala.  MS;  James  v.  James, 65  Ala. 
626. 

The  bill  cannot  be  maintained  at  this 
late  day  for  thelrregnlarltles  and  errors, 
however  flagrant  and  fatal  If  seasonably 
attacked,  apparent  on  the  records  of  tbe 
foreclosure  proceedings.  In  support  of  the 
regularity  and  validity  of  tbe  decrees,  and 
of  the  title  acquired  thereby,  almost  any 
fact  esaential  to  that  end,  and  certainly 
any  fact  necessary  to  supply  the  d^ets 
pointed  out  here,  whether  consistent  witli 
or  contradictory  of  the  record,  will,  after 
tbe  lapse  of  20  years,  be  presumed  to  sus- 
tain the  validity  of  the  proceeding.  Bar- 
nettv.Tarrence,23  Ala.  463;  Oantt  v.  Phil- 
lips, Id.  275;  McArthnr  v.  Carrie.  32  Ala. 
76;  Matthews  v.  McDade.  72  Ala.  377. 

So  far  as  the  rdlet  prayed,  or  any  collat- 
eral advantage,  as, for  Instance,  the  impu- 
tation of  notice  to  respondents,  is  claimed 
on  the  theory  that  the  complainant  had 
adverse  pusaession  of  the  land  up  to  the 
time  of  the  alleged  ouster  after  the  death 
of  her  mother,  the  position  of  appellant  la 
untenable.  While  it  la  roundly  alleged 
that  complainant  has  bent  in  adverae  pos- 
aesalon  since  the  death  of  her  father,  the 
facts  atated  in  the  bill  very  cleariy  ama- 
tive such  possession.  It  is  shown  that 
Mudge  entered  in  1842,  claiming  aa  a  pur- 
chaser under  two  foreclosure  decrees,  one 
of  which,  at  leaat,  was  rendered  In  a  pro- 
ceeding directly  adverse  to  the  complain- 
ant; that  he  remained  Id  pOBsesslun  till  hla 
death;  that  by  his  will  a  litfr-eetatein  the 
land  passed  into  his  widow,  who  hdd  un- 
til her  death,  when  complainant  and  two 
others  took  aa  tenants  in  common  In  re- 
mainder, aa  provided  in  the  will.  Under 
these  facts,  tbe  occupancy  or  posaesdlon  of 
the  complainant  with  the  holder  of  the  le- 
gal title  could  not  be  adverse  and  hostile 
to  that  title.  The  possession,  on  the  con- 
trary, la  referred  to  the  title;  and  any 
right  or  advantage  springing  from  the 
posaesaiott  Inured  to  the  benefit  of  Mudge, 
and  thoae  who  claim  under  him.  Scrugtca 
T.  Land  Co.,  86  Ala.  178, 6  Houth.  Rep.  iSi. 
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The  UU  was  without  equity,  in  any 
aspect  of  Its  averments ;  and  the  decree  of 
the  chancellor  Is  al&rmed. 


Capital  City  Water  Co.  t.  National  Mb- 

TER  Co. 

{Supreme  Court  qf  Alabama.  April  16, 1890.) 
Vkrdict— CuBK  or  Ebxobs. 
Plaintiff  aaed  for  the  price  of  certain  water- 
meters,  and  defendant  coanter^laimed,  allegioK  a 
breach  of  warranty  and  special  damages.  A  ae> 
marrer  thereto  was  sustained,  but  the  questions  as 
to  warrsntj  and  breach  thereof  were  tried  under 
other  iaaues,  and  a  Terdlot  rendered  anlDst  de- 
fendant tor  the  fall  amount  clabned.  lield  ood- 
cUnsive  that  there  wae  no  breach  (tf  warrantfi  vaA 
matalnlng  the  denmrrer  waa  harmlesa  entir. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  Uubbabd,  Judge. 

J^oaes  4  fA/&Ber,  for  appelant.  Brickellt 
Sample  A  Gunter,  tor  appellee. 

SoMEBTii.LE,  J.  The  suit  iB  by  the  ap- 
pellee, as  plaintiff  in  the  court  below,  lor 
the  price  ot  a  number  of  water-meters 
sold  and  delivered  to  the  defendant.  One 
of  the  counts  In  the  complaint  Is  for  a 
stated  accouut.  The  only  error  assigned 
Is  the  sustaining  of  the  plaintiff's  demur- 
rers to  the  third  and  fourth  pleas  filed  by 
the  defendant.  These  pleas  each  aver  a 
warranty  by  the  vendor  that  the  meters 
were  accurate,  durable,  and  not  liable  to 
corrosion.  They  seek  to  set  off  or  recoup 
against  the  plaintiff's  claim  special  dam- 
ages, which  are  averred  to  have  been  sds- 
tatned  by  the  defendant  as  the  proximate 
result  of  the  breach  of  said  warranty. 
These  damages  embrace  the  alleged  value 
of  a  large  quantity  of  water  which  was 
lost  by  inaccurate  measurement,  and  the 
expense  incurred  in  taking  these  defective 
meters  out  and  putting  other  suitable 
ones  In  the  df^endanrs  water-works. 
Whether,  upon  the  facts  averred  In  the 
pleas,  the  damages  claimed  are  the  proxi- 
mate and  natural  result  ot  the  alleged 
breach  of  warranty,  we  need  not  decide. 
It  disposes  ot  the  case  to  say  that  the 
damages  claimed  are  special ;  that  the  rec- 
ord shows,  without  doubt,  that  the  Jury 
found  for  the  plulntlff  the  fail  amount 
claimed,  including  both  principal  and  in- 
terest; and  therefore  tbe  Judgment  is  con- 
claslveof  the  fact  that  therewasno breach 
of  warranty  of  auy  kind,  as  alleged  In  the 
pleaa.  This  Is  obvious  In  view  of  the  fact 
that  tbe  questions  of  a  warranty  or  no 
warranty,  and  the  alleged  breach  ot  war- 
ranty, were  tried  under  other  Issues  made 
by  the  pleadings.  And  thedetendant,  hav- 
ing gotten  the  benefit  of  such  Ibsupb,  cannot 
claim  to  be  prejudiced  by  thecourt's  rultngs 
on  the  demurrer,  however  erroneous.  Gil- 
man  T.  Jonefl.  87  Ala.  704,  5  South.  Rep. 
785,  7  South.  Rep.  48;  Calhoun  v.  Hannan, 
87  Ala.  277, 6  South.  Rep.  291.  It  there  were 
no  breach  ot  warranty  which  would  justi- 
fy the  recovery  either  ot  nominal  or  gen- 
eral damages,  there  could  not  be  any  re- 
covery for  special  damages.  The  case  of 
Lunsftird  v.  Dletrlcb,  85  Ala.  4fl6,  5  South. 
Rep.  856,  is  conclusive  ot  this  case  on  this 
point,  and  requires  an  affirmance  ot  the 
Judgment. 

Affirmed. 


Western  Union  Tel.  Co.  t.  Henderson. 
(Supreme  Court  of  Alabama.  April  8, 1890.) 

TaUMBAPB  COWAHIBS  —  FULVKI  TO  DSLIVBB 
HSSBAOB— COKDITIONS— EVIDBNOB. 

1.  In  case  of  a  claim  for  damans  a^ralnst  a  tel- 
egraph company  for  failure  to  deliver  a  message, 
which  is  required  to  be  presented  in  writing  with- 
In  60  daya,  Vho  bringing  of  suit  therefor,  and  serv^ 
Ice  of  process,  within  tbe  time,  is  egaivaleot  to 
such  presentation. 

2.  A  regulation  of  a  telegrapta  company,  print- 
ed on  blanks,  preitcribing  limtta  within  which  a 
message  will  be  delivered  free,  and  requiring  a  de- 
posit to  cover  delivery  charges  if  the  message  is  to 
be  delivered  outside  of  the  limlt«,  la  reasoaable; 
and  where  the  person  to  whom  a  message  is  ad- 
dressed lives  outside  the  prescribed  limite,  it  is  In- 
cumbent on  the  sender  of  the  message,  who  knows 
of  tbe  regulations,  to  asoertalo  the  not,  and  make 
the  regufred  deposit. 

8.  The  illiteracy  of  tbe  sender  is  do  excuse  for 
his  failure  to  comply  with  suob  regulation. 

4.  In  an  action  for  failure  todelivera  message 
within  a  reasonable  time,  where  the  defense  is  that 
the  person  to  whom  it  was  addressed  lived  outside 
of  the  free-deltvery  limits,  and  that  ^slutUE  (tba 
sender)  failed  to  comply  wlUi  the  regolatlon  of  the 
company  reqatring  a  deposit  to  pay  for  delivery  in 
such  case,  the  burden  is  on  plaintiff  to  prove  that 
such  person  lived  within  tbe  limiU. 

6.  When  the  sender  ot  a  message  has  the  right 
to  sue  a  telegraph  company  for  breach  ot  contract 
in  failing  to  deliver  the  message,  he  can  also  re- 
cover damages  for  mental  anguish  of  whlota  suoh 
failure  was  tbe  proximate  cause. 

6.  Id  a  suit  against  a  telegraph  company  for 
failure  to  deliver  a  message  which,  though  not  re- 
peated, was  oorrectly  and  without  deugr  trans- 
mitted to  the  office  from  whloh  It  was  to  be  deliv- 
ered, a  regulation  of  the  company  limiting  Its  li- 
ability for  failure  to  deliver  to  repeated  messages 
only,  DBS  00  applicatiou. 

7.  The  f  aot  that  the  bnsineas  of  a  tel^raph  ot- 
floe  Is  insuSkdeDt  to  joitify  the  employment  of  a 
separate  operator  or  messenger  to  deliver  mes- 
sages does  not  excuse  tbe  compaov  from  liability 
for  failure  to  deliver  from  that  offloe  a  meaaage 
which  it  has  elsewhere  received  for  transmission. 

8.  In  an  action  for  failure  to  deliver  a  telegram 
within  a  reasonable  time,  where  the  message  was 
to  a  doctor,  summoning  him  piofesatoual^,  evl^ 
denoe  on  behalf  of  the  teiegtmph  oompany  tut  the 
doctor*!  cdiarves  had  not  been  p<dd,  and  that  it  waa 
not  his  custom  to  make  such  visits  without  pre- 
payment, is  inadmissible. 

U.  In  a  suit  against  a  telegraph  company  to  re- 
cover damages  for  mental  suffering  osnaed  by  fall'- 
are  to  deliver  a  message,  natural  utterances  or  ex- 
pressions indicative  of  pain  or  suffering  caused 
snob  failure  are  oompetent  original  evidence. 

10.  In  such  suit,  evidence  as  to  tbe  financial  con- 
dition of  the  telegraph  company  is  inadmissible. 

Appeal  from  circuit  court,  Mobllecounty. 

Action  by  Louis  Henderson,  against  the 
Western  Dnion  Telegraph  Company,  to  re- 
cover damages  tordeitendant'stallureto  de- 
liver a  telegram  within  a  reasonable  time 
after  Its  recdpt.  The  first  plea  was  the 
general  Issue,  and  the  second  and  fifth 
pleaded,  in  bar  of  the  action,  that  the  mes- 
sage was  an  unrepealed  mosBage. 

The  general  charge  given  by  the  court  ot 
its  own  motion,  recites  the  varied  conten- 
tions of  the  parties,  and  Is  Inthefollowing 
language:  "This  Is  an  action,  brought  by 
the  plaintiff  against  the  defendant,  to  re- 
cover damages  for  not  delivering  a  mes- 
sage which  he  (the  plalntlfT)  says  he  sent 
Irom  St.  Elmo  to  Grand  Bay,  to  Dr.  R,oh- 
mer,  requeeling  him  to  come  and  attend 
his  wite,  who  was  verylow.  The  messnge 
is  before  you.  The  plaintiff  says  that  the 
defendant  received  that  meseai^.  but  failed 
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to  deliver  It.  Uhelias  proved  toyour  sat- 
isfaction that  hesentamessHffetoDr.Roh-' 
mer  from  St.  Elmo  to  Grand  Bay,  and  that 
It  was  received  at  that  office,  It  was  the 
duty  of  the  defendant  to  deliver  It,  If  Dr. 
Robmer  was  within  the  delivery  limits  of 
that  place.  The  defendant  would  have  to 
show  that  he  was  not  within  the  limits. 
The  burden  of  proof  is  ou  it.  It  pleads 
that  the  law  reqalreB  the  plalntllt  to  malEe 
out  a  prima  taefe  case.  If  the  plalntdtf  has 
shown  thathesent  themessage mentioned, 
and  it  was  received  at  Qrand  Bay,  (and 
there  Isno  dispute  about  that,  forit  is  con- 
ceded that  he  sent  the  messaf^,  and  that 
the  messa^  was  received  at  Grand  Bay,) 
it  was  the  duty  of  the  defendant  to  deliver 
that  message:  and,  If  the  plaintiff  has 
proved  that  it  was  not  delivered  within  a 
reasonable  time,  he  has  made  out  a  prima 
Atcfacase,  and,unlraB  the  defendant  shows 
Bometblng  that  would  prevent  a  recovery, 
the  plaintitr  Isentltled  torecover.  The  de- 
fendant says  that  under  this  rule  the  plain- 
tiff  cannot  recover.  The  rule  reads  as  fol- 
lows: "Amessagetobedeltvered.Bpecially; 
beyond  the  free-dellTerr  limits  of  the  ter^ 
mlnal  office,  and  for  which  the  delivery 
charge  Is  not  given  In  the  tariff-book,  will 
be  acceptedupon  the  payment  or  guaranty 
of  an  amount  sufficient  to  cover  the  mes- 
sage tolls  and  theprubabe  cost  of  delivery. 
The  words 'report  delivery  charges,*  when 
the  charges  are  to  be  padd  by  the  sender, 
or  the  words  'delivery  charges  guaran- 
tied,* when  they  are  to  be  paid  by  the  ad- 
dressee, will  belnsertedln  the  check  of  such 
message,  and  will  be  counted  and  charged 
for,"  etc.  The  defendant  says  that  the 
plaintiff  ought  not  to  recover,  because  Dr. 
Bohmerlivedmorethanhalf  a  mllefromtbe 
telegraph  office  where  the  telegram  was 
received.  Thecourt  charges  you  that  this 
ralelB  a  reasonable  one.  that  the  company 
had  a  xtgfattomakethis  role,  butltls  th^ 
duty  to  make  Itkaown.  Peoplemustbave 
noticeof  those  rnleB,eveniftheyare  reason- 
able. The  defendant  must  show  that  the 
plaintiff,  at  the  time  he  sent  this  message, 
knew  of  that  rule,  and  that  be  failed  to 
comply  with  It.  He  has  to  prove  this  to 
your  satisfaction.  *  *  *  Tbe  plaintiff 
has  Introduced  evidence  about  the  distance 
between  Dr.  Rohmer's  house  and  this  tele- 
graph office,  and  the  defendant  has  intro- 
duced evidence  on  the  same  subject.  It  is 
for  you  to  qay  what  Is  triie.  If  you  find, 
now,  that  it  was  within  a  half  mile,  you 
neel  not  go  further  on  that  question,  be- 
cause It  was  the  duty  ofthe  telegraph  com- 

8 any  to  havedeltvered  ft.  If  he  was  with- 
I  the  limits,  it  was  tbeirduty  to  deliver  It, 
and  the  plaintiff  was  not  required  to  do 
anything  more  than  he  did.  If,  however, 
you  find  that  It  was  not  within  a  half  mile, 
but  it  was  more  than  a  half  mile,  then, 
gentlemen,  the  company  must  show  you 
that  the  plaintiff  in  the  case  knew  of  the 
toistence  of  this  rule,  and  that  he  did  not 
comply  with  it.  The  defendant  says  that 
the  plaintiff  employed  the  telegraph  agent 
there  to  write  this  for  him,  thereby  mak- 
ing him  his  agent  for  that  time.  Weil,  if 
he  did  get  him  to  write  It,  he  did  make  him 
his  agent  for  that  time,  and  if  the  telegraph 
operator  knew  of  these  rules  the  plaintiff 
knew  of  these  rules,  because,  if  he  got  an 


agent  to  perform  a  duty,  whatever  the 
agent  knew  in  connection  with  thai  duty 
the  plaintiff  himself  knew.  •  •  •  Now, 
If  yon  find  that  the  itlalntiff  has  a  right  to 
recover,  the  next  question  for  yourconsid- 
eration,  and  a  very  important  one,  Is,  what 
damages  is  be  entitled  to?.  He  is  entitled 
to  what  the  law  calls 'compensatory  dam- 
ages,' or  actual  damages  tiiat  be  has  sus- 
tained. Whatever  he  pidd  out  for  tiu*  tele- 
gram, if  he  paid  anything,  woald  be  an 
item  of  compensatory  damages.  He  has 
to  prove  to  you  what  his  damages  are. 
Whatever  he  paid  out  would  be  actual 
damages,  If  they  failed  to  comply  with  the 
agreement.-  He  says  he  got  a  horse  and  . 
buggy,  and  went  for  the  doctor;  but  1  do 
not  recollect  whether  he  proved  he  paid - 
anything  tor  the  horse  cuid  boggy,  or  be- 
came liable  topay  anything.  If  he  did  not 
pay,  or  become  liable  to  pay,  anything,  he 
could  not  recover  for  that.  If  he  did,  he 
would  be  entitied  to  recover  what  bd 
proved  he  paid  out  for  it,  or  became  liable 
to  pay.  The  law  includes  whatever 
money  he  paid  out,  or  became  liable  for^  on 
account  of  thefaflnre  of  thecompany  to  do 
its  duty.  But  the  law  goes  further.  The 
law  says  the  plaintiff  may  recover  for 
wounded  feelings,— for  the  pain,  either  men- 
tal orphysical,thathe  suffered.  The  plain- 
tiff says  that  the  evidence  shows  to  yon 
that,  while  his  wife  wa^  in  agony,— it  is  for 
you  to  say  what  theproof  is, — be  remained 
with  her  from  the  time  the  doctor  conld 
have  gotten  there  that  same  evening  if  the 
telegram  had  been  delivered,  and  bad  to 
witness  her  anguish  and  pains,  which  the 
doctor  could  have  relieved  if  he  had  gotten 
there.  It  Is  not  what  she  suffered,  biit  he 
suffered,  by  witnessing  his  wife's  condi- 
tion ;  fmd  lb  is  confined  to  the  suffering  be 
expezienced  during  the  life  of  bis  wife,  and 
does  not  include  his  anguish  after  berdeath. 
Tou  cannot  give  any  damages  on  cU»:ouat 
of  her  death  or  ofber  Baffering8,but  for  hla 
suffering  in  witnessing  th»  condition  of  hie 
wife  would  be  a  portion  of  the  actual  dam- 
ages. If  you  believe  from  the  evidence  the 
doctor  could  have  gotten  there.  From 
the  time  the  doctor  could  have  gotten 
there,  and  could  have  assuaged  qr lessened 
her  pain,  and  the  plaintiff's,  mind  could 
have  been  relieved  by  the  snfferings  of  bis 
wife  being  lessened,  then  whatever  dam- 
ages he  has  sustained  arising  from  that 
cause  yon  have  the  right  to  give  him  as  a 
actual  damages.  •  *  •  Those  are  the 
damages  you  will  give;  If  you  find  for  the 
plaintiff.  The  plfdntiff  claims  vindictive 
damages.  *  *  *  Vindictive  damages  are 
given  where  theparty  is  guilty  of  mallciotia 
conduct,  tbeevidence  showing  that  faewos 
actuated  by  an  evil  motive.  I  am  re- 
quested to  charge  you  on  that.  I  am  re- 
quested to  charge  you  that,  if  you  believe 
the  evidence,  yod  cannot  find  vindictive 
damages  in  this  case,  and  I  give  you  that ' 
charge.  I  could  not  glvethe  ctaarge-anless 
I  was  requested  to  do  so.  Yos  caAoot 
find  vindictive  damages.  You  may  find 
actual  damages,  and  actual  damages  are 
such  as  I  have  stated. " 

The  defendant  requested  the  court  to 
fi^ve,  among  others,  the  following-charge : 
**  (9)  The  court  charges  the  Jury  that  a 
role  or  regulation  requiring  extra  compen- 
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gationfortbedellTeryof  a  mesea^  beyond 
the  limit  of  a  half  mile  was  a  reasonable 
rule  and  reg^ulatlon,  wbleb  the  defendant 
bad  a  right  to  demand  that  the  plaintiff 
should  comply  with,  and  that,  if  the  plain- 
tiff failed  to  complywltb  such  reasonable 
rules  and  r^nlatlonB;  said  company  was 
not  bound  to  deliver  said  message  to  the 
person  to  whom  the  same  vas  sent,  beyond 
Bald  hall-mile  limit."  The  court  refused  to 
give  this  charge,  and  defendant  excepted. 

GaylordB.  Clark  and  F.B.  Clark,Jr.,tor 
appellant.  O.  L.  A  B.  T.  JSmitbf  for  ap- 
pellee. 

Stone,  C.  J.  St.  Elmo  and  Grand  Bay 
are  two  stations  on  tbeline  of  roads  oper- 
ated by  the  Louisville  &  Nashville  Rail- 
road Company.  They  are  five  miles  apart, 
and  are  small  villages.  Louis  Henderson 
resided  near  St.  Elmo  station,  and  Dr. 
Kohmer,  his  family  physician,  resided  near 
-Grand  Bay  station.  At  noon,  June  26, 
1887,  Hmdemon  procured  to  be  dispatched 
at  St.  Elmo. to  Dr.  Kohm«r  at  Grand  Bay, 
a  tel^apblc  message  in  the  following 
lansruage:  "Come,  first  train,  to  see  my 
wife.  Very  low."  This  messase  was 
marked;  "Prepaid,  26  cents."  In  addition, 
both  the  sender  and  the  telegraphic  oper- 
atorteetified  that  that  sum  wan  prepaid. 
The  oi>erator  testified  that  Henderson  In- 
Quired  wbat  the  charge  was,  and,  on  being 
informed,  it  was  25  cents,  paid  It  to  him. 
The  message,  though  not  repeated,  reached 
tbe  operator  at  Grand  Bay  without  mis- 
take and  without  delay,  vt.  Bohmer  tes- 
Hfled  that  he  received  this  telegram  aboat 
9  o'clock  A.  M.,  June  27th,  the  day  after  Its 
traosralsslon;  that  It  was  handed  to  him 
at  his  re8idence,-^but  he  did  not  state  by 
vhQiB.  He  testified,  further,  that,  If  he 
had  ree^Ted  tbe  message  on  the  26th,  he 
woold  have  obc^yed  It,  traveling  either  by 
trainorby prlvateconveyance.  Hereached 
tbe  patient  about  noon  on  27th,  and  re- 
lieved the  intensity  of  her  suffering;  but 
8be  died  about  six  hours  eJterwards.  He 
did  not  know  whether,  If  he  had  i-eached 
her  the  day  before,  her  life  could  have  been 
saved.  Plaintiff  testified  that  when  the 
telegram  was  sent  his  wife  was  suffering 
acutely,  and  that  her  snflertng  Increased 
until  the  arrival  bt  the  doctor,  when  he  al- 
leviated it.  ■" 

The  present  action  was  brought  to  re- 
cover damages  for  the  non-delivery  of  said 
telegram  within  a  reasonable  time.  The 
defendant  Interposed  five  pleas  In  bar,  but 
at  present  we  propose  to  consider  only 
those  on  which  issues  of  fact  wereformed. 
Th»ie  are  pleas  3  and  4.  A  demurrer  was 
interposed  by  plaintiff  to  each  of  these 
pleas.  S  and  4,  and  the  demurrers  were 
overruled.   There  was  no  error  in  this. 

In  the  printed  caption  of  all  messages 
sent  by  the  telegraph  company  are  certain 
nonditlons  on  which  the  company  receives 
and  transmits  messages,  and  no  message 
Is  received  or  sent  unless  It  is  written  on 
the  company's  blank,  preceded  by  tbe  con- 
ditions. The  message  In  this  case  was 
written  on  the  company's  blank,  and  was 
preceded  by  the  printed  conditions.  One 
of  the  conditions  Is  that  "the  company 
vfll  not  t>e  liable  for  damages  in  any  case 
vhere  the  claim  la  not  presented,  in  writ- 


ing, within  sixty  days  after  sending  the 
message."  Plea  No.  3  set  up  this  condi- 
tion, and  averred  that  the  claim  here  sued 
on  was  not  presented  to  the  company 
within  60  days  after  sending  the  megsage. 
To  this  plea  plaintiff  filed  a  replication 
averring  th  at  in  less  than  60  days  after  the 
message  was  sent  the  present  suit  was 
brought,  a  complaint  filed  setting  forth 
the  claim  of  damages  for  non-delivery  of 
the  message,  and  service  of  a  copy  of  the 
complaint  on  the  defendant  corporation, 
—all  within  60  days.  To  this  replication 
the  defendant  demurred,  and  the  court 
overruled  Its  demurrer.  There  are  decis- 
ions which  hold  that  a  suit,  setting  forth 
the  ground  of  complaint,  instituted,  and 
process  upon  itserved,  within  the60days,i8 
not  a  compliance  with  this  regulation. 
Wolf  V.  Telegraph  Co..  62  Pa.  St.  8S;  Tele- 
graph Co.  V.  McKinney,  8  Amer.  &  Eng. 
Corp.  Cas.  123.  Such  regulation  is  gener- 
ally held  to  be  valid  and  binding.  Grin- 
nell  V.  Telegraph  Co.,  113  Mass.  290;  Youns 
V.  Same,  65  N.  T.  168 ;  Telegraph  Co.  v. 
Bains,  63  Tex.  27;  Insurance  Cos.  v.  Fel- 
rath,  77  Ala.  194.  Our  own  rulings  on  a 
question  not  distinguishable  from  this  in 
principle  have  been  different.  Bailroad 
Co.  V.  Bayliss,  74  Ala.  150;  Railroad  Co.  v. 
Morris,  65  Ala.  193;  Same  v.  Bees,  82  Ala. 
340,  2  South.  Rep.  762.  The  circuit  court 
did  not  err  in  overruling  tbe  demurrer  to 
the  replication  to  the  defendant's  third 
plea.  The  averments  of  that  replication 
being  unquestionably  true  as  shown  by 
tlie  record,  that  line  of  defense  will  receive 
no  further  consideration. 

On  thetrlal  of  this  cause  thereat  contro- 
versy, both  in  fact  and  law,  so  far  as  the 
mere  right  of  recovery  was  concerned, 
arose  on  the  issue  raised  by  the  fourth  plea. 
That  plea  sets  up  as  a  defense  to  the  wfaola 
action  that  the  defendantcorporatlonhad 
established  a  limit  within  which  It  under- 
took to  make  free  delivery  of  messages 
sent  over  its  wires,  which  limit  was  a  half 
mile,  or  within  a  radius  of  a  half  mile,  from 
its  office,  at  places  having  the  population 
that  Grand  Bay  had;  that  in  the  said 

firinted  heading,  which  accompanied  and 
ormed  part  and  condition  of  every  wrl^ 
ten  message  It  received  for  transmission, 
including  the  one  received  in  this  case,  was 
and  is  the  following  clause:  "Messages 
will  be  delivered  freewlthln  the  established 
free-delivery  limits  of  the  terminal  office. 
For  delivery  at  a  greater  distance  a  spe- 
cial charge  will  be  made,  to  cover  the  cost 
of  such  delivery,"  and  that  Dr.  Rohm er, 
to  whom  said  message  was  sent,  did  not 
live  within  tbe  said  free-delivery  limits  of 
said  office.  The  plea  then  a  vera  that  no 
consideration  was  paid  or  tendered  by 
plaintiff  fortbedelivery  beyond  the  free-de- 
livery limits,  and  no  notice  was  given  by 
the  sender,  nor  did  tbe  telegraphic  opera- 
tor know,  that  Dr.  Bohmer  was  not  liv- 
ing within  said  limits.  This  plea  was  fol- 
lowed bymuch  pleading  and  manyniilngs 
of  the  court.  We  will  not  set  out  the  va- 
rious steps  tttken.but  will  declare  the  rules 
by  which  the  relative  duties  of  the  parties 
must  be  determined. 

Telegraphy  Is  a  quick-moving  substitute 
for  mall  service,  which,  by  contrast,  has 
become  tardy.  Celerity  Is  its  boast,  and 
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when  rapid  commimlcatton  Is  desired  Its 
Instromentallly  Is  iaroked.  It  cannot  be 
presumed  that  the  operator  at  the  Initial 
or  receivlnK  office  will  know  every  one  to 
whom  a  messase  Is  proposed  to  be  sent 
through  his  office,  or  will  know  that  such 
person  will  be  found  within  the  free  deliv- 
ery llmtia  of  the  terminal  office.  Thesen- 
dee  may  live  just  without  the  limits,  or  he 
may  live  miles  away,  riaclng  the  duty 
on  the  sender  of  aacertainlnK  whether  the 
person  to  whom  the  measasre  Is  addressed 
reeides  wlthln  the  free  limits  is  a  reasona* 
ble  rule.  It  Is  reasonable,  becaaseln  most 
cases  the  sender  will  know  where  the 
sendee  resides,  and  can  inform  the  oper- 
ator. In  the  event  the  sender  does  not 
know  the  residence  or  business  office  of 
the  sendee,  It  Is  but  reasonable  to  require 
him  to  Inform  himself,  or  to  makie  provis- 
ion for  delivery  beyond  the  limits,  should  It 
be  found  that  the  residence  is  beyond 
them.  ThlB  is  placing:  the  duty  where  it  is 
both  reasonable  and  bearable.  Inetead  of 
Imposing  an  intolerable  burden  on  the 
operator  or  company-  The  reasons  will 
suKsest  themselves,  wlUiont  being  stated. 
The  rule  Is  reasonable,  and  law  Is,  or 
should  be,  reasonable.  When  Henderson 
applied  to  have  his  message  sent.  If  Dr. 
Rohmer  lived  more  than  abalt  mile  from  the 
terminal  office, heshould  have  so  Informed 
the  operator,  it  he  knew  It  or  could  learn 
it;  and,  If  he  was  In  doubt  whether  the 
doctor  lived  within  the  llmltSt  he  should 
have  informed  the  operator  and  made  pro- 
.vision  for  delivery  beyond  the  limits,  U 
he  desired  and  expected  prumpt  delivery. 
When  a  message  Is  handed  in  for  transmis- 
sion, the  presumption  must  be  and  Is  that 
the  sendee  lives  within  the  limits  of  free  de- 
livery, or  that  the  sender  takes  the  risk  of 
delivery,  unless  he  makes  arrangements 
for  delivery  at  a  greater  distance;  and 
handing  In  such  message  wltliout  explana- 
tion casts  no  duty  on  the  transmitting 
operator  other  than  to  forward  the  mes- 
sage accurately  and  with  proper  diligence, 
and  it  casts  no  duty  on  the  terminal  em- 
ploye or  operator  other  than  to  copy  the 
message  correctly,  and  deliver  it,  with  all 
convenient  speed,  If  the  sendee  i-esides  with- 
in the  tree  delivery  limits.  What  we  have 
said  Is  intended  for  the  government  of  the 
senders  of  all  tel^rams,  whether  Intelli- 
gent or  non-lntelllgent.  All  men  are  con* 
clusively  presumed  to  know  the  law,  «ind 
no  discrimination  between  classes  can  be 
maintained,  either  by  the  law  or  by  sound 
reasoning.  Theprlnclple  rests  on  Juridical 
necessity. 

It  may  as  well  be  stated  here  as  any- 
where else  that  the  plaintiff,  when  testify- 
ing as  a  witness  for  hlnmelf,  staled  that 
he  knew  the  rule  of  the  telegraph  company 
which  guarantied  free  delivery  If  thesendee 
lived  within  a  hall  mile  of  the  terminal 
office,  and  no  further;  and  the  testimony 
of  the  sending  operator  tended  to  show 
that,  before  sending  the  message,  he  In- 
quired of  the  plaintiff  how  near  to  the 
terminal  station  or  office  Dr.  Kohmer 
lived,  and  heanewered :  "Close  by. "  Hen- 
derson gave  no  testimony  In  regard  to 
this.  No  testimony  was  introduced  tend- 
ing to  prove  that  anything  was  said,  el- 
tlier  by  Henderson  or  by  the  operator. 
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having  any  reference  to  delivery  b^ond  a 
half  mile.  And  we  may  here  state,  cui 
proven  and  nncontroverted  facts,  that 
the  charge,  cents,  was  prepaid  for  send- 
ing the  message,  and  that  the  plalntilT, 
Henderson,  knew  at  the  hall  mile  limit  to 
free  delivery. 

The  contested  question  of  fact  was 
whether  Br.  Ruhmer's  residence  was  with- 
in a  half  mile  of  the  terminal  office.  Wit- 
nessea  testified  that  there  was  a  travelib- 
ble  and  traveled  road  which  cut  off  an 
angle,  and  brought  the  distance  within  & 
half  mile.  Other  witnesses  controverted 
the  existence  of  any  road  which  cut  otC 
the  angle  and  shortened  the  distance. 
According  to  their  testimony;  Dr.  Roh- 
mer*s  residence  was  not  within  a  hall  mile 
of  the  terminal  office.  This  was  a  ques- 
tion for  the  Jury,  and,  with  a  single  ex- 
ception, the  circuit  court  submitted  this 
question  fairly  to  the  Jury.  That  question 
is  the  burden  ofproof.  Freedellvery  with- 
in a  half  mile  is  not  a  restriction  of  a 
right,  but  a  qualified  privilege  granted. 
It  is  not  an  Inherent  right ;  for  u  It  were,  in 
the  absenceof  restriction.  It  would  have  no 
limits.  To  show  to  what  absurd  re- 
sults this  would  lead,  let  ns  suppose  the 
contract  tu  transmit  a  message  is  silent 
about  free  delivery.  II  we  held  the  clause 
in  controversy  to  be  restrictive  of  a  right, 
then,  in  the  case  supposed,  the  telegraph 
company  would  be  .bound  to  driver  to  the 
sendee,  no  matter  how  great  the  distance 
to  his  residence.  Free  delivery  is  a  condi- 
tional obligation,  contingent  on  the 
sendee's  residence  being  within  the  area  of 
freedellvery;  and  until  that  condition  Is 
shown  the  telegraph  company  is  not  put 
in  default.  The  ontis  of  proving  that  Dr. 
Rohmer's  residence  was  within  a  half  mile 
was  on  the  plaintiff.   8  Brick.  Dig.  433. 

Whether,  in  such  a  suit  as  this,  damages 
can  be  recovered  for  mental  anxiety  or 
mental  distress  caused  by  the  non-delivery 
of  the  message,  through  the  n^Ugence  ot 
the  telegraph  company,  is  a  question  upon 
which  the  authorities  are  In  palpable  con- 
flict. They  are  not  alone  in  conflict.  They 
are  widely  variant.  Some  rulings  reject 
such  evidence  in  all  cases  which  are  based 
on  breach  of  contract.  Others  reject  it 
when  there  Is  no  element  of  recovery  other 
than  mental  suffering,  but  receive  it  In  ag- 
gravation when  there  is  another  Inde- 
pendentcause  of  action.  On  this  last  prin- 
ciple, a  distinction  Is  taken  in  some  ca»ee 
between  suits  In  whch  the  sender  Is  plain- 
tiff and  those  In  which  the  sendee  com- 
plains. In  the  one  case  the  suit  Is  by  a 
party  to  the  contract,  who  can  maintain 
an  action  for  Its  breach  even  though  he 
may  be  able  to  recover  only  nominal  dam- 
ages. In  the  other,  there  is  no  privity  of 
contract,  and  there  can  be  no  recovery  ex- 
cept for  actual  damages  proved.  There 
is,  therefore,  in  this  case,  if  the  rule  be 
sound,  an  Independent  right  ot  recovery, 
to  which  distress  of  feeling  can  become  an 
aggravating  incident.  There  are  still  oth- 
er authorities  which  hold  that  such  evi- 
dence Is  admissible  on  general  principles, 
and  as  an  indei>endent  ground  of  recovery. 
We  cite  many  authorities,  but  will  not  at- 
tempt to  reconcile  them.  Nor  will  we 
comment  on  them  further.^  Wadsworth's 
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Case,  (Tenn.)  6  Amer  St.  Rep.  884  and  88.  W. 
Rep.  574;  Railroad  Co.  t.  Lotj,  S&  Tex.  M2, 
663;  Stuart'a  Case,  66  Tex.  680;  So  Relle's 
Ca8e»66  Tex.  808;  HayH  t.  Railroad  Co..  46 
Tex.  273;  Simpson's  Case,  11  S.  W.  Rep. 
385;  West's  Case,  17  Pac.  Rep.  807,  7  Amer. 
St.  Rep.  684,  535  note;  Shear.  &  R.  Net?.  § 
766;  SAmer.  &  Eng.  Cyclop.  Law,  42,  note; 
Logan's  Case.  84  111.468;  Turnpike  Road 
T.  Boone,  45  Md.344;  Walsh  t.  Railway  Co.. 
42  Wis.  S8:  West's  Case.  89  Kan.88.17  Pac. 
Bep.  807;  Rossell's  Case,  8  Dak.  816. 19  N. 
W.  Rep.  408.  The  case  of  Telegraph  Co.  v. 
Cooper.  9  S.  W.  Rep.  598,  Is  a  very  peculiar 
one. 

As  to  the  element  of  mental  eugulsh 
claimed  to  hare  been  suffered  by  the  platn- 
tlff,  we  think  It  the  proximate  conBe<iuence 
of  the  failure  to  deliver  the  message,  and 
that  ttaeperusal  of  the  message  would  nat* 
urally  snu^est  such  consequenee  as  likely 
to  ensue  from  the  nondelivery.  The  right 
of  tbe  plaintiff  to  sue  for  the  breach  of  the 
contract  to  deliver,  If  within  the  free-dell r- 
ery  distance,  takes  this  case  out  of  the  rule, 
If  a  soand  one,  that  mental  distress  will 
not  maintain  the  suit  when  there  la  no 
other  element  of  recoverable  damage.  We 
find  Do  errorln  the  rulings  as  to  the  proper 
cAements  of  damage,  and  weagreewltb  the 
drcalt  court  In  holding  that  there  was  no 
proof  which  authorised  exemplary  or  vin- 
dictive damages. 

In  the  light  of  the  principles  declared 
above,  some  portions  of  tbe  general  charge 
which  we  have  not  referred  to  specially, 
and  the  charge  given  at  the  Instance  of  the 
plaintiff  are  subject  to  criticism ;  but  we 
deem  It  unnecessary  to  comment  further 
upon  tliem.  What  we  have  said  will  fuiv 
nish  the  proper  corretfUon. 

The  ninth  charge  asked  by  defendant 
ought  to  have  been  given. 

The  message,  for  the  failure  to  deliver 
which  tbe  present  suit  was  brought,  was 
not  a  repeated  message.  Pleas  were  in- 
texposed,  and  cbani^  were  asked,  based 
on  stipulations  In  regard  to  non-repeated 
messages,  as  set  forth  In  the  printed  cai>- 
tlon  attached  to  the  form  or  blank  on 
which  the  message  was  written.  The 
message,  though  not  repeated,  was  cor- 
rectly, and  without  delay,  transmitted  to 
the  terminal  office,  and  was  there  under- 
stood and  copied  accurately.  This  an- 
swered all  ends  repeating  could  have  ac- 
complished, and  leaves  that  clause  with- 
out practical  operation  In  this  case.  None 
of  theprovlslons  intended  to  be  reHtrictlve 
of  liability  on  non-repeated  raessagea,  and 
none  of  the  stlpulatluns  for  exemption 
from  the  conBequencee  of  negligence,  have 
any  proper  consideration  in  the  determina- 
tion of  this  case.  Telegraph  Co.  v.  Way, 
88  Ala.  642.  4  South.  Rep.  844;  White's 
Case,  14  Fed.  Rep.  710;  Tyler's  Case,  74  111. 
168 ;  8  Buth.  Dam.  29G,  207.  The  demurrers 
to  pleas  2  and  6  were  properly  sustained, 
and  all  charges  seeking  to  raise  tbe  ques- 
tions presented  in  those  pleas,  were  prop- 
erly refused. 

The  attempt  was  made  in  the  trial  court 
to  excuse  the  tetegraph  company  from  Ua^ 
bUlty  for  non-delivery  of  the  message  on 
the  ground  that  the  buslneHs  and  emolu- 
ments of  the  office  at  Grand  Bay  were  in- 
SDffldent  to  Justify  the  employment  of  a 


separate  telegraphic  operator,  or  a  mes- 
senger boy  to  deliver  mmsages.  Belun'a 
Case,  8  Cent.  Law  J.  445,  is  relied  on  In  suii- 
port  of  thin  position.  This  may  fnmlsfa  a 
very  good  reason  for  withholding  tele- 
graphic service,  or,  perhaps,  for  different 
regulations  in  regard  to  delivery,  at  places 
thus  circumstanced.  It  attordu  no  excuse 
for  violating  the  terms  of  a  contract.  Ws 
cannot  follow  Belun's  Case. 

The  defendant  oKwedto  prove  In  defense 
that  It  was  not  the  custom  of  Dr.  Rohmer 
to  make  professional  calls  at  a  distance 
without  prepayment,  or  gunrantled  pay- 
ment, of  his  charges.  This  testimony,  oa 
objection,  was  ruled  out.  There  was  no 
error  in  this.  If  the  doctor  lived  within 
the  area  of  free  delivery, It  was  not  for  the 
telegraphic  operator  to  speculate  on  the 
chances  that  the  summons  would  or  would 
not  be  obeyed.  If  it  had  been  shown  that 
Dr.  Rohmer  would  not  have  obeyed  If  he 
had  received  it,  this.  It  would  seem,  would 
have  proved  that  the  plaintiff  suffered  no 
real  Injury  from  the  failure  to  deliver  the 
message.  So  far  from  this  being  proved, 
Dr.  Rohmer  testified  that,  if  he  had  re- 
ceived the  message,  he  would  have  obeyed 
the  call. 

The  natural  utterances  and  expressions 
indicative  of  pleasure,  displeasure,  pain,  or 
suffering  are  competent  original  evidence 
that  may  be  received  in  proof  of  the  phys- 
ical or  mental  state  they  indicate,  when- 
ever that  state  Is  a  p^lnent  inquiry. 
Wood,  Pr.  Ev.  §  147. 

Two  parts  of  the  testimony  received  at 
the  instance  of  plaintiff  should  have  been 
rejected:  First,  the  answer  of  the  oper- 
ator at  Grand  Bay,  made  on  27th,  In  reply 
to  plaintiff's  inquiry  why  the  message  had 
not  been  delivered;  and,  second/,  that  the 
Western  Union  Telegraph  Company  was  a 
wealthy  corporation. 

We  have  now  noticed  every  material 
question  raised  by  tbe  record. 

Reversed  and  remanded. 


Stix  et  Hi.  v.  Kkith. 
(Supreme  Court  qf  Alabama.  April  14, 1890.) 

KBMOTJLI.  of  CaDSES — AfPLICATIOK. 

1.  On  fllingof  a  petition  for  removal  of  a  cause 
from  a  state  to  a  feaeral  court,  which  on  its  face 
shows  that  the  cause  is  within  the  statutes  of  the 
United  States,  by  which  alone  the  rl^ht  of  removal 
is  governed,  the  state  court  loses  jurisdIctioD  eo 
inAltrnti,  without  the  necosslty  of  a  formal  order 
of  removal. 

2.  On  filing  of  nich  peMtton,  an  issue  of  fact 
arising  thereon  can  only  be  tried  in  tbe  federal 
court,  on  motion  made  tnere  to  remand  the  cause 
to  the  state  court. 

8.  A  partj^  failing  to  obtain  a  removal  loses 
none  of  ois  rights  by  defending  the  action  in  the 
state  courts  when  forced  into  a  trial. 

4.  In  such  case,  an  order  of  removal  may  be 
made  after  reversal  of  a  judgment  against  tbe  pe- 
titioner by  the  supreme  court  of  the  state. 

Appeal  from  circuit  court,  Jackson conifc- 
ty;  John  Tally.  Judge. 

Action  of  trespass  by  Pope  W.  Keith 
against  Louis  Stlx  &  Co.,  to  recover  dam- 
ages for  the  wrongful  taking  of  a  stuck  of 
guuds  by  levy  of  an  execution  thereou. 
defendants  sought  tu  have  the  cause  re- 
moved from  the  state  circuit  court  tu  tbe 
United  States  circuit  court. -;n^^ta,te 
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court,  after  the  application,  proceeded  to 
Judgment.   Defendanta  appeal. 

HumeB,  Walker 4h  Sbea^,tora.pp«iaauta. 
J.  E.  Brown  and  B.  C  Brtckell,  fur  appel- 

lee. 

SouEariLLB,  J.  The  most  tenable  point 
of  contention  ai^ed  on  ub  Is  the  one  In- 
yolved  In  the  two  separate  motions  made 
by  the  app^lants  to  remove  thlsault  from 
the  state  to  the  ledwal  court.  The  first 
petition  for  this  purpose  was  filed  May  36. 
1886,  beine  the  first  term  of  the  circuit 
court  of  Jackson  county  after  the  com- 
mencement of  the  action,  which  was  Jan- 
uary IB,  1886.  The  ground  of  the  removal 
was  the  citizenship  of  the  petitioners,  who 
were  defendants  in  thestatecourt.and  the 
petition  averred  their  residence  In  the 
state  ot  Ohio  at  the  time  of  filing  the  peti- 
tion for  removal  as  well  as  when  the  suit 
was  brought.  The  requisite  bond  was 
filed  as  demanded  by  the  act  ot  congress 
of  March  3, 1876,  and  other  prior  acts  of 
which  that  legislation  was  amendatory. 
This  application  was  refused  June  9,  1886. 
The  second  petition  was  filed  February  15, 
1889,  after  the  act  of  March  8, 1887,  went 
Into  effect.  It  alleged  the  non-residence  of 
the  petitioners,  and  their  residence  In 
other  named  states,  and  was  based  on  the 
existence  ot  prejudice  and  local  influence 
against  the  petltionerB,  as  provided  tor 
under  the  act  of  March  2, 1867,  and  other 
statutes  amendatory  and  advisory  of 
that  act.  The  petition  seems  to  be  In 
due  form*  and  was  accompanied  by  a 
proper  bond.  It  Is  made  to  appear  that 
the  appellee  appeared  by  counsel  in  the 
circuit  court  of  the  United  States  Octo- 
ber 28, 1886,  after  the  overruling  of  the  first 
application  In  the  state  court,  and  moved 
to  remand  the  cause  to  the  state  court, 
and  this  motion  was  ovwrnled  by  the  fed- 
eral court. 

The  tollowinK  principles,  touching  the 
subject  ot  the  removal  of  causes  from  state 
to  federal  courts,  have  been  authoritative- 
ly settled  by  the  supreme  court  ot  the 
United  States,  which  must  be  considered 
the  ultimate  arbiter  of  all  such  questions : 
(1)  The  right  of  removal  of  a  suit  of  this 
kind  Ifl  governed  exclusively  by  the  acts 
of  congress  bearing  on  the  subject,  and  the 
terms  and  conditions  of  removal  are  there 
fully  prescribed.  A  partyseeklng  removal 
must  therefore  show,  upon  the  face  of  his 
petition,  that  his  cause  comes  within  the 
statute.  Insurance  Co.  v.  Pechner.  96  U. 
S.  183;  Bemoval  Cases.  100  U.  S.  457.  (2) 
When  such  a  case  is  presented  In  due  form 
on  the  face  of  the  petition,  showing  a 
legal  right  to  the  transfer,  the  state  court 
haa  Jurisdiction  to  decide  but  a  single 
point,  and  that  Is  whether,  admitting  as 
true  the  facts  alleged,  the  petitioner  Is  en- 
titled to  removal.  The  question  Is  one 
purely  of  law.  In  the  nature  of  a  demurrer 
to  the  sufficiency  ot  the  petition.  Bail- 
road  Co.  V.  Dunn,  122  U.  S.  618.  7  Sup.  Ot. 
Rep.  1282;  Ex  parte  State  of  Alabama,  71 
Ala.  864.  (3)  If  the  petition  Is  sufficlrat. 
showing  on  its  face  a  case  within  the  stat- 
ute, the  state  court  Is  bound  to  surrender 
its  Jurisdiction.  That  tribunal  can  pro- 
ceed no  further  In  thesuit.  Ithasno  pow- 
er to  try  any  Issue  of  fact  on  the  petition. 


All  such  Issues  must  be  tried  in  the  federal 
court,  on  motion  made  there  to  remand 
the  cause  to  the  state  court.  Stone  v. 
South  Carolina.  117  U.  S.  480, 6  Sup.  Ct. 
Rep.  799;  Railroad  Co.  v.  Dunn.  122  X2.  S. 
61S,  7  Sup.  Ct.  Bep.  1262.  (4)  (a)  Upon 
such  a  petition  being  filed,  the  cause  being 
one  that  Is  removable,  the  state  court  has 
no  lawful  power  to  refuse  a  removal.  Ita 
rightiul  jurisdiction  ceases  eo  iast&nti,  and 
no  formal  order  of  removal  la  nececisary, 
but  only  a  saspenslon  of  farther  proceed- 
ings Any  snbseQUMit  attempt  of  the 
state  court  to  assert  its  Jurisdiction,  or 
any  Jndgmentafterwards  rendered  bysnch 
tribunal  in  the  case,  unless  the  case  is  re- 
manded by  the  federal  court,  is  erroneous, 
and  therefore  ground  for  reversal  la  this 
court.  Kern  v.  Huldekoper,  103  D.  S.  4^; 
Dill.  Bern.  Ganses.  §  756.  note  2:  Fonndiy 
Co.  V.  Rowland.  6  S.  E.  Bep.  745.  ib)  U 
the  cause,  as  shown  on  the  facts  of  the 
petition.  Is  one  not  removable,  under  the 
laws  ot  congress,  the  mere  filing  of  each 
Insufficient  petition  doeenotworka  trans- 
fer, or  otherwise  oust  the  Jurisdiction  of  the 
state  court.  Railroad  Co.t.  Dunn,  122  U.  S. 
618.  7  Sap.  Ot.  Rep.  1262.  (6)  And  If  this 
court  fHtIa  or  rtfoses.  In  a  propw  case  for 
removal,  to  reverse  the  Judgment  of  the 
lower  court,  upon  error  assigned  for  the 
refusal  to  decline  further  Jurisdiction,  a 
federal  question  Is  raised  which  will  be- 
come the  subject  of  review  by  the  supreme 
court  of  the  United  atates.  on  writ  of  er- 
ror to  that  court.  Railroad  Co.  v.  White. 
Ill  U.  S.  ia4, 4  Sup.  Ot.  Bep.  858.  (6)  A 
party  falling  In  tals  efforts  to  obtain  the 
removal  of  a  suit  loses  none  of  his  rights 
by  defending  the  action  in  the  state  court 
when  he  is  forced  into  a  trial.  Removal 
Gases.  100  U.  S.  457;  Railroad  Co.  v.  Mis- 
sissippi, 102  U.  S.  135;  Insurance  Go.  v. 
Dunn,  19  Wall.  214.  And,  upon  a  reversal 
of  the  Judgmenton  appeal  to  this  court, it 
Is  not  too  late  to  make  an  order  tor  the 
allowance  ot  the  removal.  Railroad  Co. 
V.  Koonts,  104  U.  S.  5;  Dill.  Rem.  Causes, 
§60.  (7)  Uudertheacto[March:^,1875.(18 
U.  S.  St.  470.)  the  right  of  removal,  on  the 
ground  of  citizenship,  was  required  to  be 
asserted  by  filing  a  petition  In  the  state 
courfbefore  or  atthe  term  at  which  said 
cause  could  be  first  tried,  and  before  the 
trial  thereof."  Insurance  Co.  v.  Walratb. 
117  U.  8.  365.  6  Sup.  Ct.  Rep.  768;  Car  Co. 
V.  Speck,  118  U.  S.  84,  6  Sup.  Ct.  Bep.  374; 
Holland  v.  Chambers.  110  U.  S.  59.  3 
Sup.  Ct.  Rep.  427.  (8)  The  act  of  March  2, 
1867,  (Rev.  St.  U.  S.  §  639,  cl.  3.)  which  au- 
thorized removals,  in  certain  causes,  on 
the  ground  of  prejudice  or  local  Infiuence, 
at  any  time  before  the  trial  or  final  hear- 
ing of  the  suit,  has  been  held  not  to  be  re- 
pealed by  the  act  of  1876.  Hess  v.  Reyn- 
olds, 118  U.  8.  78,  5  Sup.  Ct.  Rep.  377;  Bible 
Society  v.  Grove,  101  D.  S.  610;  Manufact- 
uring Co.  V.  Packer.  129  U.  S.  688.  9  Sup. 
Ot.  Rep.  885.  This  clause  is  superseded, 
but  not  materially  changed,  by  the  act 
ot  March  8, 1887,  so  tar  a»  this  particular 
point  Is  concerned,  by  providing  for  the 
removal  of  a  cause  "  at  any  time  before  a 
trial  thereof, "on  the  samegronnd  of  pr^a- 
dlce  or  local  infiuence,  the  petition  being 
reqiili-ed  to  be  verified  by  the  proper  affi- 
davit of  the  petitioner,  the-tmth  of  which 
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•can  be  eootefited  odIt  in  tbia  fedwai  court. 
laO  U.  S.  790.  791. 

The  appellee's  petltlonB  tn  the  present 
case  each  seem  to  have  been  prepared  in 
conformity  to-  tbe  requirements  ot  the 
statute,  loIlowiDff.  In  substance,  the  ap- 
prored  lorma.  Dill.  Bern.  Causes,  141-147; 
BemoTal  Cases,  100  U.  8. 467.  No  ob]ec< 
tion  appears  to  have  been  takoi  to  tbe 
aiifficlaic7  oi  the  bond,  and  we  must  pre- 
flame,on  this  appeal,  that  it  was  suHlclent. 
Mix  T.  Insurance  Co.,  71  N.  Y.  53;  Ayers 
▼.  Watson,  lis  U.  H.  694,  5  Sup.  Ct.  Rep. 
641.  And  none,  likewise,  was  interposed 
to  the  r^oilarity  of  the  other  proceedings. 
The  order  for  remoTal  was  apparently 
refused  on  the  sole  ground  that  tbe  cir- 
cuit court  of  tbe  United  States,  which  had 
held  no  term  since  the  last  petition  was 
made.— the  one  filed  February  14, 1S89, — 
had  taken  no  action,  or  made  any  order 
looking  to  a  removal,  based  on  prejudice 
or  local  influence.  No  such  action  by  tile 
federal  court  was  necessary  in  order  to 
prerent  further  proceedings  by  tbe  state 
court.  That  the  petitions,  one  or  both, 
disclosed  a  case  for  removal,  aeems  to  us 
tree  from  serious  doubt. 

Tbe  circuit  court  erred,  therefore,  under 
the  principles  above  Einnounced,  in  not 
making  the  requisite  order.  The  other 
question  raised  becomes  Immaterial  on  tbe 
in«8eDt  appeal. 

The  Judgment  Is  rsTersed,  and  tbe  cause 
reuianded,  with  instruotloiu  to  tbe  drcuit 
court  to  vacate  all  orders  and  judgments 
made  or  entered  subsequently  to  tbe  filing 
of  the  appellants'  petitions  for  removal 
and  the  approval  of  the  bonds,  and  said 
court  will  proceed  no  further  In  said  cause 
an  less  Ita  Jurisdiction  be  restored  by  tbe 
action  on  tbedvcnit  court  of  the  United 
States.  Ranroad  Co.  v.  Koonts,  104  U.  S. 
6,18.   

Douir  et  at.  v.  Dolan  et  al. 
iSuprvma  Court     Alabama,  .^ril  9,  1890.) 

WiTnW— TBAHSACTIOira  Wm  DSOBItBlTT. 

1.  Code  Ala,  (  276&,  prorldaa  tbst  neither  par- 
ty Mhall  be  allovred  to  testify  against  the  other 
as  to  traosactioiiB  with  aoy  deceased  persoo  whose 
estate  is  ioterested  in  the  result  of  tbo  suit  or 
prooeediDg  noless  called  to  testify  thereto  by  the 
opposite  imrty.  Held  that,  in  a  prooeedine  Id  the 
probate  court,  by  the  administratrix  and  widow  of 
an  intestate,  to  declare  his  estate  Insolvent,  where 
the  heirs  appear  and  deny  the  InsolveDoy,  a  cred- 
itor who  jcrinsia  the  issue  with  the  heirs,  and  de- 
nies the  insolvency,  but  whosedsim  is  resisted  by 
tile  heirs  as  unjust,  cannot,  to  establish  bis  claim, 
testify  as  to  transacldona  with  the  intestate. 

8.  Nor  is  bis  teeUmoQv  made  competent  by  his 
bebig  called  by  tbe  admiDistratriz,  where  it  ap- 
pears that  It  is  to  her  intact,  as  widow,  to  have 
Uie  claim  established.  In  sooh  case,  not  being  act- 
ually oi^sed  to  the  witness  in  interest,  she  u  not 
tbe  "opposite  party  "within  the  meaning  of  the 
fftatate. 

Appeal  from  probate  court.  Mobile  coun- 
ty; Prick  Williams,  Jr.,  Judge. 

W.  E,  Rtcba.rd80Jj  and  J.  Little  Smitb,  for 
appellants.   Hartia  Taylor,  tor  appeUees. 

Clopton,  J.  This  proceeding  is  an  ap- 
plication to  the  probate  court  by  appellee, 
as  administratrix,  to  declare  the  estate  ol 
Thomas  Dolan  tnsolTent.  The  beHn  tap- 
peared  and  made  an  Issue  by  dmying  in 


DOLAK.  425 


writiiug  the  fact  of  in8oI\'ency.  Among 
tbe  claims  mentioned  In  tbe  statement  of 
claims  against  the  estate  flled  with  the  re- 

Sort  of  insolvency  is  one  in  favor  of  James 
>olan  tor  f  2,^.  He  came  in  as  a  credit- 
or, and,  denying  the  insolvency,  joined  In 
the  issue  made  by  tbe  heirs.  A  special  Is- 
sue was  made  by  the  heirs  as  to  the  just- 
ness and  correctness  ot  this  claim.  On  tbe 
trial  ot  tbis  Issue,  James  Dolan  was  called 
by  tbe  administratrix  to  prove  his  claim, 
and  she  was  called  by  him  tor  the  same 
purpose.  Tbe  court  aUowed  each  to  testi- 
fy as  to  transactions  with  the  deceased, 
against  the  objections  ot  the  heirs. 

In  a  proceeding  to  declare  an  estate  In- 
scdvent,  the  Inquiry  relates  to  Uie  stataa 
of  the  estate,  and  the  declaration  of  in- 
solvency is  not  a  final  adjudication  as  to 
the  validity  of  the  claims  presented  or  re- 
ported. Uence,  as  counsel  contend,  the 
same  measure  ot  proof  as  to  the  justness 
ot  the  claim  Is  not  required  as  if  they  were 
being  finally  adjudged.  A  prima  facie  case 
only  is  requisite.  Tbe  general  rule.  In- 
voked by  counsel  for  appellee,  that,  the 
disputed  question  being  authorized  by 
law  to  be  tried,  and  having  been  tried  by 
the  court  without  a  jury,  tbe  finding  will 
not  be  reversed  unless.  It  Is  manifestly 
against  the  evidence,  has  no  application 
when  it  appears  that  tbe  conclusion  and 
judgmmt  of  the  court  are  based  upon  lllfr' 
gal  and  Incompetent  evidence,  without  the 
consideratioD  of  which  the  finding  cannot 
he  supported.  There  was  evidence  as  to 
the  value  ot  the  real  estate,  and  also  tend- 
ing to  show  that  the  administratrix  had 
received  assets  which  she  bad  not  inven- 
toried nor  reported.  We  do  not  deem  it 
Important  to  consider  this  aspect  ot  the 
case,  as  the  evidence  may  vafyon  another 
trial;  lor  ttis  manifest  that  the  Insolvency 
ot  the  estate  depends  upon  tbe  allowance 
ot  the  claim  in  favor  ot  James  Dolan,  and 
it  Is  equally  apparent  that  without  his 
testimony  the  evidence  is  not  prima  facie 
suflScient  to  show  its  existence  and  valid- 
ity. Tbe  testimony  of  the  administratrix 
as  to  James  Dotanbaving  given  bis  salary 
to  decedent  is  mere  hearsay,  and  the  evt- 
dcnce  of  Mm.  Marion  is  too  vague  and  in- 
definite to  found  a  conclusion  upon. 

We  shall,  therefore,  confine  our  uonslder- 
ation  mainly  to  the  question  raised  by  the 
objection  to  the  competency  of  James  Do- 
lan to  testify  to  transactions  with  the  In- 
testate with  respect  to  bla  claim,  as  against 
the  heirs.  In  this  consideration,  we  shall 
not  regard  the  contention,  based  on  the 
relation  between  tbe  parties.—the  admin- 
istratrix being  the  widow  ot  tbe  deceased, 
and  James  Dolan  being  her  son  born  of  a 
former  marriage. — and  other  facts,  that 
there  is  a  combination  and  scheme  be- 
tween  mother  and  son  to  assume  antago- 
nistic positions  to  the  record,  in  order  to 
cheat  and  defraud  the  heirs,  who  are  the 
brothers  and  sisters  ol  the  intestate-  This 
consideration  goes  rather  to  their  credi- 
bility than  competency. 

Section  2765  of  tbe  Code  provides  that  In 
civil  suits  and  proceedings  there  shall  be  no 
exclusion  ot  any  witness  because  he  is  a 
par^,  or  interested  in  tbe  issue  tried,  "ex- 
cept that  u6ltb«>  party  shall  be  allowed  to 
teetlty  against  the  other  as  to  any  trans- 
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nctlon  with  or  statement  by  any  deceased 
peraon  whose  estate  is  iDterested  In  the 
result  of  the  suit  or  proceeding,  or  when 
such  deceased  person,  at  the  time  of  each 
transaction  or  statement,  acted  in  any 
representative  or  fiduciary  relation  what- 
soever to  the  party  affatnet  whom  anch 
testimony  Is  sought  to  be  iDtrodnced,  un- 
less called  to  testify  thereto  bythe  oppotrite 
party. "  We  need  not  refer  to  or  comment 
on  the  previous  interpretation  of  the  stat- 
ute, as  to  Its  purpose  and  policy.  It  is  not 
controverted  that  the  purpose  is  the  pro- 
tection of  the  dead  against  the  assertion 
of  fraudulent  claims  and  false  defenses  by 
the  llTlng,  and  that  this  protection  ex- 
tends not  only  to  the  deceased,  but  also  to 
the  rights  of  his  heirs  and  others  claiming 
lu  succession  or  privity.  The  competency 
of  James  Dolan  is  founded  on  the  last 
clause  of  the  statutory  exception :  "Unless 
called  to  testify  thereto  by  the  opposite 
party. "  The  contention  is  that  the  ad- 
ministratrix, who  called  him  to  testify 
thereto,  is  the  "opposite  party,  "in  the 
meaning  of  the  statute.  It  maybe  admit- 
ted that,  In  a  proceeding  to  declare  an  es- 
tate insolvent, the  personal  representative 
Is  the  actor,  with  whom  the  contesting 
heirs  or  creditors  make  the  Issue.  They 
are  adversary  parties  as  to  the  general  is- 
sue of  insolvency.  But  this  position  to  the 
record  does  not  necessarily  constitute 
them  **  opposite  parties. "  in  the  meaning 
of  the  statutory  exception,  as  to  special 
Issues  which  may  be  made  and  tried,  so  as 
to  authorize  either  to  call  the  other  to  tes- 
tify to  any  transaction  with  or  statement 
by  the  intestate.  This  depends  upon  the 
relation  they  aostain  to  the  issue. 

In  Bank  v.  McDonnell,  87  Ala.  786,  6 
Sontb.  B^.  70S,  which  is  the  latest  inter- 
pretation, the  statute  was  construed  to 
preserve,  as  to  the  class  of  statutory  ex- 
ceptions, the  common-law  rule,  which 
makes  parties  to  the  record  incompetent 
witnesses,  except  In  certain  cases,  unless 
the  Immunity  of  incompetency  Is  waived 
bythe  oppoirite  party;  and  it  was  held 
that  the  court  wonid  not  ingraft  on  the 
statutory  provisions  the  common-law  ex- 
ceptions, when  repugnant  to  the  obvious 
policy  of  the  statute.  In  that  case  a  bill 
was  filed  by  a  creditor  to  set  aside  as 
fraudulent  a  deed  of  trust  made  by  an  in- 
solvent debtor  for  the  benefit  of  the  Mobile 
Savings  Bank.  The  debtor  and  the  bank 
were  made  defendants.  It  was  held  that 
the  debtor  could  not  be  allowed  to  testl^ 
to  an  agreement  between  him  and  the 
cashier  of  the  bank,  who  was  dead,  that 
the  deed  of  trust  should  be  kept  otl  the 
record,  though  he  was  called  to  testify 
thereto  by  the  complainant,  and  his  inter- 
est was  balanced.  In  defining  who  is 
meant  by  the  "  opposite  party, "  it  is  said : 
"  The  concluding  clause  of  the  statute,  'un- 
less called  to  testify  thereto  by  the  oppo- 
site party,  is  only  declaratory  of  the  law 
rale  which  perm ttted  the  immunity  of  In- 
competency to  be  waived  by  the  opposite 
party,  by  which  is  meant  the  party  to  the 
transaction  whose  rights  would  be  affect- 
ed by  the  testimony  offered."  Ijet  this 
test  be  applied.  Appellee,  not  as  widow, 
but  as  personal  representative,  has  no 
rights  In  the  estate  which  could  be  dlmfn- 


isbed  or  affected  by  the  testimony.  Am 
widow,  a  declai'atlon  of  insolvency  would 
enlarge  her  rights,  by  vesting  In  her  the 
homestead  absolutely,  and  relieving  her 
from  liability  to  account  on  final  settle- 
ment fur  the  personal  property  exempted. 
How  will  the  rights  of  the  helra  be  affect* 
ed?  A  decree  of  Ineolveney  conclnsively 
ascertains  and  determines  the  «ta£ifs  of  tbo 
estate.  Tbe  report  of  Insolvency  being* 
based  upon  the  InsnfiBciency  of  both  the 
real  and  personal  property  to  pay  the 
debts,  the  court  acts  upon  both  in  respect 
to  the  amount  of  Indebtedness.  Tbe  dec- 
laration that  the  estate  is  insolvent  ad- 
judicates tbe  necessity  to  sell  both  for  the 
paymmt  of  the d^ts, dispensing  withoth- 
er  or  further  proof ;  and  this  is  conclusive 
on  the  heirs.  Code,§  2111.  Theyare  there- 
by placed  in  a  position  to  be  deprived  of  the 
descended  lands  without  other  opportuni- 
ty to  show  there  Is  no  necessity  for  their 
sale.  The  declaration  of  insolvency  divests 
them  ut  tbelr  reversionary  Interest  In  the 
homestead,  and  takes  away  the  right  to 
have  credited,  on  final  settlement  and  dis- 
tribution, theexemptpersonal  property  on 
the  distributive  shares  of  those  to  whom  it 
was  exempted.  They  are,  manifestly,  the 
parties  whose  rights  would  be  injnrioasly 
affected  by  the  testimony  offered. 

It  is  argued  that  In  an  action  at  law 
against  the  administratrix,  by  James  Do- 
lan, to  enforce  the  collection  of  his  claim, 
she  could  waive  the  protection  of  the  stat- 
ute, and  call  him  to  testify  as  to  a  trans- 
action with  the  deceased,  and,  if  capable 
to  call  him  in  such  case,  she  Is  capable  to 
call  him  In  a  proceeding  like  tbe  present. 
In  the  probate  court;  that  the  statute 
makes  no  distinction  between  fornms.  In 
such  suit  at  law,  they  would  be  the  only- 
parties  to  the  record.  The  administratrix 
does  not  represent  the  heirs  as  to  the  real 
property,  and  a  Judgment  rendered  In  such 
suit  wouldnotblnd,  orbeevidence  against, 
them,  BO  far  as  respects  its  liability  to  the 
debt.  Kcott  v.  Ware,  64  Ala.  174.  In  the 
present  proceeding  the  parties  are  dllfer- 
ent.  The  administratrix  bad  paid  all  the 
other  claims  ajfalnstthe  estate  In  full,  and 
they  were  admitted.  The  special  issue,  oa 
the  trial  of  which  he  was  called  to  testify, 
related  solely  to  thojustneas  of  his  claim. 
In  respect  to  this  claim,  their  iutereets 
were  identical.  Both  were  seeking  to  sus- 
tain It.  As  to  this  Issue,  it  is  clear  that: 
James  Dolan  and  the  administratrix, 
though  nominally  opposite  parties,  were 
really  the  parties  on  the  one  side,  and  tba 
heirs  the  adversary  parties.  The  Btatu,to 
regards  the  substance,  the  reality.  To  al- 
low him.  under  such  circumstances,  to  tes- 
tify to  a  transaction  with  the  deceased, 
for  the  sole  purpose  of  establishing  his 
claim,  without  t)elng  called,  or  without: 
the  consent  of  the  heirs,  would  be  against 
the  spirit  of  the  statute,  and  repugnant 
to  its  obvious  policy.  The  "opposite 
party,  "In  the  meaning  of  the  statute,  is 
the  i>arty  adverse  in  intei-est.  It  maybe 
that  If  James  Dolan  had  not  been  a  party 
to  the  record  the  administratrix  could 
have  called  him  to  testify.  This  we  do 
not  decide.  But.  being  a  party,  his  com* 

g;tency  talis  within  the  rule  declared  in 
ank  V,  McDonn^l,  supra.  The  same  ob- 
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■ervatlons  and  principles  are  applicable  to 
the  competency  of  the  adrntnlatratrtx  on 
being  called  by  him. 
Rerened  and  remanded. 


Chbibtian  et  al.  v.  Ahbbtcan  Frbehold 
Land  &  Mortgaqs  Co. 

{Supreme  Court  of  Alabama.   April  10,  1890.) 

fouioh  cobporatiokb— ao£kt  ik  sti.tb— 
Plkabiko. 

1.  A  bill  in  equity  by  a  foreign  corporation, 
to  baw  a  loan  evident^  by  notes  secured  by 
a  morigaige  declared  a  lieo  on  land,  wbicb  shows 
on  Ita  niue  ttaat  tbe  loan  was  made  by  oomplatn- 
ant  In  tba  state,  is  demurrable,  unless  it  alleges 
that,  when  the  loan  was  made,  comolainante  bad 
complied  witb  Const.  Ala.  art.  14,  \  4,  embodied 
in  Act  Ala.  Feb.  28, 1887,  requiring  a  foreign  cor- 

Smtion,  before  doing  busineia  in  the  state,  to 
e  In  the  offloe  of  the  seoretery  of  state  an  Instru- 
ment in  writing  desigaaUng  at  least  one  known 
plaoe  of  business  in  the  state,  and  an  authorized 
agent  or  agents  thereat 

S.  Tbe  prosecution  or  defense  of  an  action  te 
not  the  doing  of  busines*  In  the  state,  within  the 
meaning  of  snob  acts. 

Appeal  from  chancery  conrt,  Perry  coun- 
ty ;  Thomas  W.  Coleman,  Chancellor. 

Bill  In  equity  by  the  American  Freehold 
Land  ft  Mortf^a^  Company  against  -1.  B. 
Cbrtetlan  and  otbers  to  have  a  Hen  de- 
clared on  certain  described  lande  in  pay- 
ment of  aeveral  promissory  notes  made  by 
defendants  to  complainant,  and  aectired 
by  a  mortgage.  The  notes  were  given  for 
money  loaned  to  defendants  by  complain- 
ant. Defendants  demurred  on  the  ground 
that  the  bill  did  not  show  by  averment 
that  complainant  had  complied  with  the 
coDBtltntlonal  and  statutory  require- 
ments, and  upon  other  grounds  sufficiently 
Bbown  by  the  opinion.  The  court  over- 
ruled these  demurrers,  and  defendants  ap- 
peal. 

John  F.  Vury  and  B.  C.  Semple,  (or  ap- 
pellantB.  Pettna  &  Pettna,  tor  appellee. 

HoClbllan,  J.  The  questions  which 
the  demurrers  In  this  case  seek  to  raise  are 
those  which  were  passed  on  In  tbe  case  of 
Farrlor  v.  Security  Co.,  ante,  200,  (at  this 
term.)  It  was  there  held  that  a  corpora- 
tion loT^gn  to  tbe  state  of  Alabama  could 
not  transact  any  business  In  this  state  un- 
less and  until  it  had  complied  wltb  the 
provisions  of  section  4,  art.  14,  of  the  con- 
stitution, now  also  embodied  in  the  act  of 
February  28,  1887,  giving  force  and  effect 
thereto,  and  filed  in  the  office  of  the  secre- 
tary of  state  an  instrument  In  writing, 
etc.,  "designating  at  least  one  known  place 
of  bnainees  In  this  state,  and  an  authorised 
agent  or  agents  thereat, "  and  thatamort- 

Sage  executed  in  this  state  to  a  non-resl- 
ent  corporation,  which  had  not  complied 
with  the  constitution  and  statute,  on  land 
situated  here,  to  secure  a  loan  made  here, 
was  absulntely  void.  This  case  was  fol- 
lowed and  reaffirmed  In  that  of  MnUens  t. 
Mortgage  Co.,  ante.  201;  and  In  each  of 
those  casra  the  facte,  going  to  show  that 
the  transaction  Involved  took  place  In 
Alabama,  and  was  the  doing  of  business 
here,  wltbln  tbe  constitutional  and  stat- 
utory provisions  referred  to,  were  aub- 
Btanttally  the  same  as  those  presented  by 
the  present  bill  and  exhibit.  We  adhere 


tu  and  reaffirm  the  optnions  In  those  cases, 
and  bold  that  the  bfll  In  this  case  is  with- 
out equity.  If  It  can  be  construed  as  show- 
ing, either  by  averment  or  the  absence  of 
necessary  averment,  that  thecomplainant, 
at  the  time  of  the  transaction  in  question, 
had  not  complied  with  the  law  In  the  mat- 
ter of  designating  "  a  known  place  of  busi- 
ness in  this  state,  and  an  authorized  agent 
or  agents  residing  thereat." 

This  presents  a  question  of  pleading, 
which  does  not  appear  to  have  been  ad- 
Judged  in  either  of  the  cases  referred  to. 
The  bill  shows  that  the  complainant  Is  a 
foreign  corporation,  and  that  the  trans- 
action upon  which  relief  is  sought  was 
business  done  In  this  state;  but  It  Is  silent 
as  to  whether  It  had  at  the  time  of  this 
transaction,  or  at  any  other  time,  com- 
plied with  our  laws  as  to  the  designation 
of  a  place  of  business  and  an  agent  here. 
Was  it  essential  that  tbe  fact  of  compliance 
should  have  been  averred,  In  such  ^ort 
that  a  failure  to  allege  It  must  be  taken  as 
theeqnlvalent  of  an  admission  thatit  does 
not  exist?  It  Is  a  fondaramtal  rule  of  eq- 
uity pleading  that  every  fact  essential  to 
complainant's  title  to  mnlntaln  the  bill 
and  obtain  tbe  relief  prayed  must  be 
stated.  Story,  Eq.  PI.  J  267;  1  Daniell.Ch. 
Pr.  319.  And  where  It  appears,  from  the 
face  of  tbe  bill,  that  thecomplalnant'a  right 
to  the  relief  he  seeks  depends  upon  some 
preHmlnaty  act  by  talm,  the  performance 
of  such  pr^lmtnary  act  must  be  averred, 
or  a  demurrer  will  He.  Thus,  where  the 
plaintiff  claimed  as  a  purchaser  of  certain 
shares  In  a  lolnt-stock  company,  and  it 
appeared  by  the  bill  that,  by  the  rules  of 
the  association,  no  transfer  of  shares 
could  be  valid  unless  the  transaction  was 
approved  by  the-dlrectorsof  the  company, 
etc.,  tbe  bin  was  held  bad  on  demurrer  be- 
canselt  failed  to  allege  tbe  approval  which 
Its  averments  showed  to  be  essential  to 
complainant's  title,  and  the  relief  be 
sought.  Walbnm  v.  IngUby,  1  Mylne  ft 
K.  61, 77.  This  Istbe  precisepoint  Involved 
here.  The  bill  presents  a  case  for  relief  on 
which  It  Is  essential  that  complainants 
should  have  complied  with  the  laws  of  the 
state  as  to  the  designation  of  a  place  of 
business,  and  an  agent  thereat.  It  ap- 
pears from  the  bill  Itself  that  without  such 
compliance  the  right  to  that  relief  does 
not  exist.  We  entertain  no  doubt  but 
that  the  failure  to  allege  the  fact  of  com- 
pliance Is  fatal  on  demurrer,  especially  as 
that  fact  Is  pecaliariy  within  the  knowl- 
edge of  the  complainant.  The  averment 
is  a  part  of  "plaintiff's  title  to  maintain 
the  bill  and  obtain  the  relief "  sought.  If 
the  bill  had  not  shown  that  It  prayed  re- 
lief on  a  transaction  which  took  place  in 
Alabama,  the  objection  could  be  taken 
only  by  answer  or  plea.  It  would  then 
have  been  a  matter  of  defense.  But  here 
themateriallty  of  thelact  omitted  appears 
from  tbe  facta  alleged,  and  the  omission 
will  be  taken — conetrulng  the  bill  most 
strongly  against  the  complainant — as  an 
admission  that  the  fact  doee  not  exiHt. 
The  demurrer,  based  on  the  failure  of  the 
bill  to  allege  that  the  complainant,  at  the 
time  ol  making  the  loan,  had  designated  a 
known  place  of  business  In  this  state,  and 
an  agent  residing  thereat,  should .  have 
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been  sustained.  Gockrell  t.  Garley,  36  Ala. 
40o ;  Heel  t.  Overall,  39  Ala.  138. 

Those  asslgnmenta  of  demnrrer  which 
are'predlcated  on  tdie  theory  that  forelxD 
corporations  cannot  litigate  In  the  courts 
of  this  state  unless  they  have  complied 
with  the  constitutional  and  statntory  pro- 
Tistons  referred  to  are  untenable,  and  were 
properly  overruled.  The  prosecution  or 
defense  of  an  action  in  the  courts  of  this 
state  Is  not  the  doing  of  baslness  here, 
within  the  meaning  of  the  requirement  in 
question.  2  Mor.  Frlv.  Corp.  §  662.  And 
the  objection  which  denies  the  capacity  of 
a  foreign  corporation,  /.  e.,  an  alien  corpo- 
ration, to  own  land  or  to  take  a  mort- 
gage on  land  in  this  state,  even  when  It 
has  designated  a  place  of  business  and  an 
agent  here,  Is  equally  untenable.  Mor. 
Prlv.  Corp.  §§  360,  961 ;  Code,  §  1914. 

For  the  error  In  overruling  the  assign- 
ment of  demurrerpredlcated  on  the  failure 
of  the  bill  to  allege  compliance  with  our 
laws  as  to  the  designation  of  a  place  of 
business  and  an  agent,  the  decree  Is  re- 
veraed,  and  the  cause  rsmanded. 


Krou  r.  Vkrkbntoren. 
(Suprenw  Court  of  Alabama.    AprU  10,  1800.) 

NKOLtOBNOB— BVTDETfCB. 

In  a  suit  for  work  aad  labor  done  tinder  a 
oontraot  to  milk  defendanVa  oows  and  oare  for  his 
stoolc,  where  defendant  pleada  as  set.ofl  damaam 
for  lo«B  of  stock  through  plaintdlTa  negleot,  testi- 
mony of  defeadaat  and  other  witnesses  that,  is 
tiielr  opinion,  the  cattle  died  because  of  plaintufs 
neglect,  without  staling  particular  acta  n  negleot, 
la  not  suffldent  to  suatun  Uie  plea. 

Appeal  from  city  court  of  Decatur;  W. 
H.  BIHP80K,  Judge. 

Action  by  J.  Leonard  Kron  ai^alnat 
John  Terkentnren  to  recover  on  a  count 
for  work  and  labor  done  under  a  contract 
made  with  the  defendant  In  March,  1888. 
The  term  of  employment,  as  alleged  by 
plaintiff,  was  for  one  year;  and  defendant 
discharged  him  In  December,  1888.  Defend- 
ant pleaded  the  general  issue  and  set-off. 
Judgment  tor  pladmtifl,  and  defendant  ap- 
peals. 

Wert  &  ispeake,  for  appellant.  S.  H, 
Gruber,  lor  appellee. 

Clopton,  J.  Whether  or  not  the  con- 
tract of  employment  was  tor  one  year,  or 
only  for  the  balance  ot  the  year  In  which 
It  was  made,  are  Immaterial  questions. 
Plaintiff  does  not  sue  for  the  breach  of  a 
special  contract,  but  for  work  and  labor 
done, using  the  common  counts.  The  suit 
was  instituted  before  the  expiration  of  a 
year  from  the  time  thocontract  was  made, 
and  thecourt  gaveplcdutlff  Judgment  only 
for  the  balance  due  for  the  actual  time  he 
worked  fijr  defendant.  That  defendant 
agreed  to  pay plalntlO  f30  permonth,  pay- 
able monthly,  to  milk  his  cows  and  care 
for  his  stock,  and  that  he  worked  until 
December  29,1^88,  when  he  was  discharged, 
are  undisputed  facts.  This  entitles  plain- 
tiff to  recover,  unless  defendant  sustains 
his  plea  ol  set-oO,  which  consists  of  dam- 
ages in  the  loss  of  cattle  alleged  to  have 
been  oceaaloned  by  plaintiff's  neglect.  By 
the  contract,  plaintiff  impliedly  stipulated 
that  be  was  qualified  to  do  the  work 
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which  he  agreed  to  do,  and  that  he  would 
take  reasonable  care  of  the  property  con- 
fided to  hlB  charge,  if  he  failed  in  any  es- 
sential particular,  and  defendant  suffered 
damage  thereby,  It  may  be  conceded  that 
he  is  entitled  to  eet-off  aach  damage 
against  plalntill'i  claim  tor  wugea.  Rail- 
way Co.  V.  Clanton,  69  Ala.  S&2.  The  bur- 
den. h(»wever,  is  on  defendant  to  prove 
neglector  wantof  careon  the  part  of  plain- 
tiff. The  d^endant,  and  other  witnesses 
on  his  part,  testify  that  In  their  opinion, 
or  according  to  their  Judgment,  defend- 
ant's cattle  died  because  of  the  neglect  of 
plaintiff,  but  state  no  act  ot  neglect  upon 
which  their  opinion  la  based.  The  evi- 
deuce  tails  to  sustain  the  plea  of  eet-off. 
Affirmed. 


Thorn  et  a/,  v.  Rouan. 
{Supreme  Court  of  Alabama-  April  IS,  1890.) 

ASBDMPSIT — ImPLIBD  GoNTUOT. 

A  lessee  agreed  to  tear  down  and  reooaatmot 
certain  huUdinKs  at  bis  own  expense.  FlalntlflS 
contracted  vith  him  to  do  the  work,  and  the  speo- 
Iflcations  provided  for  the  Insertion  of  oertaia  joists 
In  a  wall  left  standing.  The  lessor  objected  to  this 
as  unsafe,  and  at  bis  sn^Kestiou  an  architect  pro- 
posed a  different  plan,  wnlah  was  adopted  by  the 
lessee's  Buperintendeat,  The  laaaor,  oeing  nod- 
fled,  made  no  objaotlon.  The  suit  mm  bronght  to 
recover  tor  the  ezin  work  as  done  itUa  request 
field  no  evidence  of  a  requeat,  and  a  venliofc  waa 
properly  directed  for  defendant. 

Appeal  from  circuit  court,  Montgomwy 
county:  JoBN  P.  Hdbbabd,  Judge. 

A.  A.  Wil^t  for  appellantB.  Tompkina 
A  Troy^  for  appellee. 

SOHBBVIU.&,  J.  Thesult  isfor  work  and 
labor  alleged  to  have  been  done  by  plain- 
tiffs, at  the  d^ttidant's  request,  in  building 
an  extra  foundation  wall,  and  putting  up 
a  stud  partition  to  strengthen  an  old  wall, 
of  aBtore-hunBe,ia  thecity  of  Montgomery, 
owned  by  the  defendant.  There  is  no 
controversy  as  to  the  fact  that  the  work 
was  done  by  the  plalntltls,  nor  that  it  waa 
worth  the  amount  charged.  The  only  Ja- 
sne  is  whethw  it  waa  done  at  the  requeet 
of  the  defendant,  expressed  or  Implied.  If 
there  was  no  evidence  from  which  a  Jury 
could  inter  such  a  requestor  implied  prom- 
ise by  d^endaut  to  pay  for  the  work,  the 
charge  of  the  trial  court  instructing  the 
Jury  to  find  for  the  defendant  la  free  from 
error. 

The  whole  caae  la  thia :  The  defendant 
owned  two  store-houses.  He  leaaed  than 
to  one  Pollaktor  a  term  of  flveyeara,  who. 
as  leusee,  agreed  to  pull  down  and  recon- 
struct the  butldlngsafc  his  own  expense,  by 
way  of  part  compensation  tor  rent.  Fol- 
lak  made  a  contract  with  the  plaintiffs  to 
do  this  work,  and  it  waa  reduced  to  writ- 
ing. According  to  the  plan  and  specittca- 
tlons  ot  the  architect.  It  was  necessary  to 
put  certain  Joists  in  the  wall  left  standing 
on  the  south  side.  The  defendant,  Roman, 
being  advised  by  au  architect  that  this 
would  render  the  wall  unsaie,  by  weaken- 
ing It,  objected  to  tlic  insertion  of  these 
Joists  on  thia  ground,  and  stopped  the 
prosecution  of  the  work.  The  defoidant 
thereupon  suggested  to  one  dapp*  who 
was  superintending  the  work  forPollak. 
to  aee  that  it  waa  properly  done;  that  the 
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matter  be  referred  to  one  Anderson,  an 
arcbftect,  "to  say  wbat  wonld  be  a  safe 
way  to  have  the  work  done. "  The  referee 
Bug)^ted  the  extra  foundation  and  stud 
partition,  which  was  afterwards  adopted 
by  the  plaintiffs.  Clapp  agreed  to  this  In 
behalf  of  Pollak,  whowas  absent  at  the 
time  from  the  city,  bat  he  testifies  that  he 
was  wltbont  antboril^  to  bind  him.  The 
defendant,  being  advised,  made  no  objec- 
tion to  the  adoption  of  thts  cbanf<e. 

We  see  nothing  In  these  facts  which 
wonld  authorlxe  the  inference  by  a  Jury  of 
any  promise  by  Roman  to  pay  for  this 
work.  The  premises  for  the  period  of  the 
lease  belonged  to  Pollak, not  tohlm.  The 
plalntitte  made  tbelrcontractto build  with 
Pollak.  They  credited  him  for  the  agreed 
price  of  the  stores.  They  neither  con- 
tracted with  nor  had  any  right  to  expect 
anything  from  the  defendant  as  pay  for 
such  work.  No  promise  to  pay  tor  the  ex- 
tra work,  certainly,  cajo  be  Inferred  from 
the  objection  Interposed  by  d^endant  to 
the  Insertion  of  the  Joists  In  the  wall.  If 
this  injnred  the  wall  or  weakened  It,  hehad 
a  righttoobject.  Theonlymatterreferred 
to  Anderson  for  arbitration  was  whetner 
thts  objection  waswellfonnded,  and,  If  so, 
what  would  be  a  safe  way  to  have  the 
work  done.  This  neceesarlly  Implied  that 
PoUaka  not  the  defoidant,  Roman,  was  to 
be  looked  to  as  reeponslble  for  the  vortc ; 
and  tbe  evidence  abows  that  Pollak  or  his 
agent,  C3app.  did  pay  as  mnch  as  f  180  of 
the  amount,  for  which  the  plaintiffs  gkre 
credit. 

Tbe  charge  of  the  court  was  free  from 
error,  and  the  Judgment  Is  affirmed. 


Anderson  t.  State. 
(.Supreme  Cowri  of  Alabama.    April  15,  1890.) 

CRIHIKAL  tilW--ETIDl!?ICE— DBP08ITtO;»B. 

Code  Ala.  M  446S,  4400.  provide  tbat  In  cer- 
eases  depoBltfons  nu^  be  taken  in  beh^t  of 
one  accused  of  orlme.  Seotioa  4467  permits  them, 
in  like  oases,  to  be  taken  in  behalf  of  the  state, 
**when  the  defendant  files  fals  written  consent 
thereto. "  Held,  that  whore  dopositions  taken  for 
defendaot,  butuotofferad  by  him,  were  offered  for 
the  state,  it  was  error  to  admit  them  aeaioat  his 
ohjectEos,  nnder  Const.  Ala.  art  1,  S  7.  which  guar- 
anties  to  every  one  charged  with  an  indictable  of- 
fense the  right  "to  be  confronted  by  the  witnesses 
against  him, " 

Appeal  from  city  court  of  Mobile;  O.  J. 
Sbmmks,  Judge. 

The  defendant  was  Indicted,  tried,  and 
convicted  of  grand  larceny  for  stealing 
«a00  In  gold. 

Beniy  MhilB,  for  appcdiant.  W.  L.  Mar- 
tin, Atty.  Oen.»  lor  the  State. 

Stonb,  C.  J.  The  constitution  (article 
!•  S  7)  guaranties  to  every  one  chaired 
with  an  Indictable  offense  the  right "  to 
be  confronted  by  the  witnesses  against 
htm.**  Onrstatnte (Code  1886, §§444(5,4460) 
provides  that  the  defendant  in  a  criminal 
case  "may  take  the  deposition  of  any  wit- 
ness who  from  age,lnflrmlty,or  sickness  Is 
unable  to  attend  court. "  The  statute  con- 
tains other  grounds,  also,  which  authorize 
the  defendant  to  take  and  use  the  deposi- 
tions of  witnesses.  Section  4467  of  the 
Code  provides  tiiat  **ttas  deposition  of  any 


OF  8GFEBT1S0BS.  429 


witness  on  the  part  of  the  state  may  be 
taken  inllkemaonerand  for  similar  causes, 
when  defendant  flies  bis  written  consent 
thereto."  Under  the  statute,  (sections 
4466,  4466,)  the  defendant  made  the  neces- 
sary aflldavlt  and  filed  Interrogatories  to 
take  the  deposition  of  an  aged  and  Infirm 
wltoees  who  was  anaUe  to  attend  court. 
The  Interros^toTles  were  not  crossed,  but, 
after  waiting  tbe  required  time,  a  commis- 
sion was  Issued,  and  the  deposition  was 
taken  and  returned  into  court,  fiuterlng 
upon  the  trial.  It  was  announced  for  de- 
fendant that  the  deposition  would  not  be 
otferedfortbe  defense.  The  deposition  was 
then  offered  by  the  state,  objected  to,  tbe 
objection  overruled,  the  deposition  read, 
and  the  d^endant  excepted.  We  think 
tliat.  In  permitting  the  deposition  to  be 
read  In  evidence  bythestate,  the  city  court 
erred.  Tbe  right  of  every  one  accused  of 
crime  to  be  confronted  by  the  witnesses 
gainst  him  Is  deeply  Imbodded  In  English 
Jurisprudence,  and  dates  back  to  MtigaA 
Ch&rta,  If  not  beyond  It.  It  Is  classed  as 
one  of  the  bulwarks  of  liberty,  whNiever 
common-law  principles  obtain.  So  sacred 
has  It  been  esteemed  that  Incapacity  to 
waive  It  ban  sometimes  been  contended 
for.  We  will  not  go  to  this  extreme 
length,  but  we  hold  that  nothing  short  of 
an  express  consent,  given  as  tbe  statute 
prescribes,  will  let  Insncb  testimony.  Bos- 
enbanm  v.  State,  83  Ala.  S&4;  Ore^  v. 
State,  66  Ala.  40;  Wills  v.  State,  7S  Ala. 
862;  State  t.  Buckley,  54  Ala.  609,  and  au- 
thoritlee  on  page  620 ;  Martin  v.  King,  72 
Ala.  354. 
Reversed  and  remanded. 


MiLUa  0t  al.  V.  Boabd  of  Sijpcbtisobb 

.   OP  Tdniqa.  Cocntt. 
{Saprant  Count  of  IftsMitlppi   M^y  B,  1800.> 

DbKDS— INCONSIBTBKT  RVCITUS— DeFBASANOB. 

1.  The  preamble  In  a  deed  recited  tbat  the 
crantorhad  previously  donated  to  a  county  certaiD 
lands  for  a  oonnty-alte,  on  which  the  ooart-houae 
was  situated ;  but  the  granting  olausa  conveyed  It 
to  the  prerident  of  the  ooard  of  ptdlce  sod  bu  suo- 
oesflors,  "  for  Uie  use  of  the  oounty  of  T.  and  town 
of  A. "  There  was  no  former  deed.  Seld,  that  the 
reoital  In  the  preamble  waa  ooatroUed  by  the  grant- 
ing clause,  and  did  not  impose  a  coDdlttoo  that  the 
land  should  be  uied  for  a  oonnty-site. 

3.  I'he  mere  removal  of  the  conrt-honse  to  an- 
other site  is  not  snfBdent  eridence  of  an  Intention 
to  abandon  the  land,  or  devote  it  to  other  than 
town  and  oonnty  purposes,  to  entitle  the  helra  of 
the  gnmtor  to  recover  the  land  for  oondition 
broken. 

Appeal  from  chancery  court.  Tunica 
county;  W.  R.  Trigg,  Chancellor. 

A.S.  Bacbanan,  for  appellants.  JP*.  A. 
Montgomery,  Jf-,  for  appellee. 

Woons,  C.  J.  The  appellants  echlblted 
their  bill  in  the  chancery  court  of  Tunica 
county,  praying  the  cancellation  of  the 
deed  made  by  their  ancestor,  one  Austin 
Miller,  to  the  hoard  of  police  of  said  coun- 
ty, whereby  be  cmveyed  the  publlcsquare 
and  lot  10  in  the  plat  of  the  town  of  Aus- 
tin, the  tben  county-seat  of  said  county, 
alleging  that  the  estate  of  the  county  In 
said  property  had  been  dete>-mined  by  the 
abandonment  thereof  by  the  county  an- 
ttaorltles  for  the  nses  andpaiposes  for 
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which  It  was  spectflcaUy  granted,  and  by 
the  removal  ol  the  county-site  to  another 
town  in  the  county.  The  board  of  super- 
▼iBOTB  Intertioaed  their  demurrer  to  the 
bill,  which  was  by  the  chancellor  sus- 
tained, and,  appellants*  counsel  declining 
to  amend,  the  bill  was  dismissed,  and  from 
thlH  action  of  the  court  below  an  appeal 
was  taken. 

Whether  the  estate  granted  Is  a  defea- 
»lh\e  one.  and  whether,  if  so,  the  complain- 
ants are  entitled  to  relief  prayed  for  be- 
cause of  condition  broken,  are  questions 
determinable  by  reference  to  the  deed  of  the 
ancestor.  In  a  preamble  to  the  deed  of  eon- 
veyance  the 'ancestor  of  complainantB,  the 
original  ^antor,  recites  that  he  had  there- 
tofore "donated  to  the  county  of  Tunica 
a  certain  piece  of  ground  in  section  15,  T. 
6,  R.  12,  for  a  county-site,  upon  which  the 
court-house  at  Austin  is  situated,  and  hav- 
ing made  titles  to  several  purchasen  to 
all  the  lots  sold,  and  there  yet  remainlnff 
In  me  the  title  In  the  public  square  and  lot 
No.  10,  on  which  the  court-bouse  is  situ- 
ated, on  west  side  of  public  square,"  and 
then  proceeds:  "Now,  know  ye,  that  for 
the  consideration  of  the  sum  of  one  dol- 
lar, the  receipt  of  which  In  hereby  acknowl- 
edged. I  do  bargain,  sell,  and  convey  to 
James  Irwin,  president  of  the  board  ol  po* 
Itce  for  the  county  of  Tunica,  and  bis  suc- 
cessors in  office,  tor  the  use  of  the  county 
of  Tunica  and  town  of  Austin,  the  follow- 
ing piece  of  land,  to-wlt,  [describing  the 
public  square  In  the  town  of  Austin,]  also 
said  lot  number  10,  on  which  the  court- 
house la  situated."  It  is  inferable  from 
the  recitals  of  tbe  preamble  to  the  deed 
that  it  was  the  original  purpose  of  the 
grantor  to  convey  the  parcels  of  land  fur  a 
specific  purpose,  and  to  Impose  that  as  a 
limitation  upon  the  grant.  It  Is  clear 
that  such  was  the  anrecedent  purpose; 
but  intheoperatlve  part  of  the  deed  itself, 
when  the  maker  actuallv  makes  the  grant, 
uo  such  limitation  for  a  specific  purpose 
Is  found.  The  conveyance,  in  Its  operative 
part,  is  declared  to  be  "  for  the  use  of  the 
county  of  Tunica  and  the  town  of  Austin.  ** 
Take  it  most  favorably  to  the  complain- 
ants, and  we  have  the  recitals  of  the  pre- 
amble not  In  agi*eement  with  the  granting 
clHuses  in  the  bi>dy  of  the  deed.  The  re- 
citals declare  that  the  former  donation 
was  for  acounty-aite.  The  operative  part 
of  the  deed  Itself  conveys  the  property  for 
the  use  of  Tunica  county  and  the  town  ol 
Austin.  Which  shall  prevail  in  the  con- 
struction of  the  deed,— the  recitals  or  the 
operative  clauses?  Shall  the  merely  pref- 
atory recitals,  made  by  way  of  induce- 
ment, be  blindly  followed,  even  to  the  ex- 
tent ol  defeating  tbe  clear auddefinite  pur- 
pose disclosed  In  the  operative  part  of 
tbe  deed  Kself  ?  We  tblnk  not.  The  rule 
is  said  to  be  this,  vis.:  **  Where  there  is 
a  discrepancy  between  the  recitals  and  the 
operative  part  of  a  deed,  the  operative 
part,  If  clear  and  unambiguous,  must  be 
followed.  **   Elph.  Interp.  Deeds,  128. 

Furthermore,  there  being  no  pretense 
that  there  was  ever  any  other  deed  made 
by  the  original  grantor  than  the  one  now 
under  eonaideratlon,  this  recital  In  the  pre- 
amble may  very  properly  be  held  to  be 
mwely  an  expression  of  the  grantor's  mo- 


tive for  making  the  deed  to  the  president 
of  tbe  board  of  police  "  for  the  use  of  the 
county  of  Tunica  and  town  ol  Austin. " 
We  muat  Infer  from  the  records  before  ui 
that  there  had  been  aparol  glttsome  time 
prior  to  the  execution  of  tbe  deed  we  are 
constmlng.  and  that  there  had  been  a 
sale  by  the  grantor  in  tbis  deed  ol  all  tbe 
town  lots  In  theplacof  Austin  to  the  vari- 
ous citisens  of  that  place  and  others,  ex- 
cept tbe  public  square  and  lot  10,  on  which 
the  county  had  erected  its  court-house, 
and  that  now  the  grantor  recites  these 
facts  as  showing  his  motive  in  making  the 
deed  in  hand.  Regarded  in  this  aspect, 
the  recitals  of  the  preamble  are  merely  the 
expression  of  the  motive  inducing  the  ex- 
ecution tA  the  deed,  and  do  not  create  a 
condition,  and  therefore  cannot  control 
the  granting  clauses  of  the  deed.  2  Devlin, 
Deeds,  §  8H8. 

Having  convened  tbe  land  to  the  board 
of  police  "  tor  the  use  of  the  county  of  Tu- 
nica and  town  of  Austin, "  the  fact  of  the 
removal  of  the  court-house  to  a  new  site, 
elsewhere,  no  way  affects  the  title  vested 
in  the  board  of  supervisors,  nor  the  right 
of  the  county  of  Tunica  and  the  town  of 
Austin  to  continue  to  use  the  property  for 
any  legitimate  purpose.  Tbe  mere  re- 
moval of  the  county-Rite  is  not  sufficient 
evidence  of  an  intention  of  tbe  county  of 
Tunica  and  the  townof  Austin  to  abandon 
the  property,  or  to  devote  It  to  any  other 
than  county  and  town  purposes,  as  was 
said  In  Poltevent  v.  Board.  BS  Miss.  810. 

We  see  no  error  in  the  action  of  thecourt 
below,  and  its  decree  Is,  accordingly,  af- 
firmed. 


8EMUB8  et  al.  V.  Whkatlbt. 
(Svpreme  Cowt  ^  MtMiasippL  .^jril  81, 1890.) 

Hqmbstsij>— Sale  undbe  ExBctmoH. 
L  ComplsinaDts  owaed  a  lot  intersected  by  a 

Sublio  road,  od  one  side  of  which  was  the  resl- 
enoe,  and  other  tjutldinga,  inclosed  by  a  fence. 
On  tbe  otbor  portion  were  stores  rented  out  by 
complainaata  and  occupied  by  tenants.  Held,  thaX 
the  latter  portion  of  the  lot  was  no  part  of  00m- 
plalnants'  nomestead.  Following  Rbyne  v.  Oue- 
vara,  6  South.  Rep.  736. 

2.  In  such  cose,  where  the  whole  lot  is  sold  and 
conveyed  by  the  sheriff  under  execution,  the  deed 
may  be  canceled  as  to  tbe  homestead,  and  main- 
tained as  to  the  other  portion. 

Appeal  from  chancery  court,  Washing- 
ton county;  W.  R.  Trioo,  Chancellor. 

Appellants,  Semmes  &Oo.,had  Judgment 
in  the  circuit  court  against  appellee.  Airs. 
Wheatley.  Execution  was  Issued  under 
this  Judgment,  and  a  lot  in  the  town  of 
Areola  was  levied  on  and  sold  bythe  sher- 
iff, at  which  sale  Semmes  &  Co.  became  the 

Sarchasera.  receiving  from  the  sheriff  a 
eed  ther^or.  Appellee,  Mra.  Wheatley, 
thereupon  tiled  the  bill  In  this  caae  In  the 
chancery  court,  seeking  to  have  the  con- 
veyance from  the  sheriff  to  Semmeti  &  Co. 
canceled  as  a  cluud  upon  her  title,  alleg- 
ing that  tbe  property  belongs  to  herself 
and  husband,  (her  husbnd  not  Joining  in 
the  bill,)  and  is  occupied  by  them  as  a 
homestead.  The  facts  are  as  folio wa: 
The  lot  in  question  comprises  about  on« 
acre  situated  in  the  townof  Areola,  owned 
Jointly  by  appellee,  Mrs.  Wheatley,  and 
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her  hnaband.  The  lot  la  Inteneeted  by  a 
public  road.  On  one  aide  of  the  public 
road,  on  this  lot,  is  situated  the  dwelDtiK, 
In  which  the  family  renide  and  keep  a 
boardlng-faouse.  Around  the  dwelling  la 
a  fence.  On  the  same  side  with  the  dwell- 
ing is  a  store,  formurly  rented,  but  now 
Tacant.  On  the  opposite  side  of  the  road 
are  two  stores  rented  and  necnpled.  and 
near  these  stores  Is  a  stable.  Appellants 
concede  that  the  dwelling  is  exempt,  but 
insist  that  the  deed  from  the  sheriff  to 
them  is  good  as  to  the  stores  across  the 
road  from  the  dwelllDg,  since  they  are 
rented  to  and  occupied  by  tenants.  The 
chancery  court  rendered  a  decree.  In  ac- 
cordance with  tbeprayerof  the  blU,  cancel- 
ing tbe  conveyance,  from  which  Semmee  & 
Co.  appealed. 

Yet^r  &  Percy^  for  appellants.  JAyne 
A  W&tsoa,  for  appellee. 

Woods.  C.  J.  It  was  said  by  this  court 
In  Rhyne  t.  Gnerara,  (not  yet  officially 
reporteil.)  (1  South.  Bep.  736.  that  "It  is 
true  that  the  sheriff  may  not  lawfully 
seize  and  sell  part  of  a  homcHtead,  and 
must  proceed  ae  directed  by  the  statute  in 
such  case;  but  lot  148  had  been  so  treated 
and  dealt  with  by  the  owner  as  to  Justify 
the  conclusion  that  it  was  not  part  of  his 
homestead,  but  distinct  from .  it. "  Adher- 
ing to  this  sate  and  salutary  rule,  we  are 
Qf  opinion  that  the  action  of  tiie  court  be- 
low was  erroneoni.  Tfaeeontentlon  of  ap- 
pellants' counsel,  that  appellants'  deed  to 
the  two  Btoie-houses  separated  from  the 
home  by  the  street,  and  used  for  purposes 
of  profit,  by  renting  the  same  to  tenants, 
shonld  have  been  protected,  is  in  complete 
harmony  with  the  opinion  of  this  court  In 
the  caae  cited. 

To  these  store-bouses,  cmd  the  ground 
actually  occupied  by  them,  appellants' 
deed  should  have  been  restricted. and  then 
maintained,  and  cancellation  directed  as  to 
the  remainder  of  the  homestead.  That 
proper  steps  may  be  taken  to  this  eaA  in 
the  court  below,  the  decree  is  rerened, 
and  the  cause  remanded. 


Lrtt  t.  Holberg. 
i9upnme  Court  of  iOMissl/ppi.  April  31,  l^.) 
FoBSBMioir  or  Tbk&nt— Noticb  to  Vbndbb. 
Tbe  pouesBlon  of  land  by  a  tenaDt  Is  suA- 
dent  BoUoe  of  the  landlord's  title  under  on  nnre- 
owded  deed  to  pat  a  pnrofaaaar  on  Inqnliy. 

Appeal  from  cbancray  court,  Noxubee 
eoiinl7;  S.  Etans,  Chancellor. 

John  E.  Madiaon,  lor  appellant.  JP".  A. 
OitMt  for  appellee. 

Woods,  C.  J.  The  agreed  statement  of 
facts  on  which  this  case  was  submitted 
discloses  Its  diaracter  fully.  In  1868,  one 
Ifoaes  Holberg  oonTeyed  by  proper  deed 
an  undivided  half  Interest  In  a  certain  lot 
In  the  town  of  Macon  to  appellee,  and  ap- 
pellee, by  her  several  tenants,  has  been 
continuously  and  openly  In  poasesslnn  of 
said  property  from  that  time  until  the 
time  of  the  tlUng  of  the  bill  In  the  case. 
Appellee  was  assessed  with  the  property, 
and  paid  the  tozM  thereon,  daring  that 
whole  period.  She  had  the  policies  of  In- 
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surance  on  the  building  on  said  lot  in  her 
own  name,  and  paid  the  premiums  on  such 
policies.  She  collected  the  rents  due  from 
the  tenants  on  her  halt  interest;  and,  on 
the  occasion  of  the  destruction  by  fire  of 
tbe  house  on  said  lot,  several  years  ago. 
she  Joined  her  co-tenant  in  rebuilding  on 
the  lot,  and  paid  $2,000  as  her  proportion- 
ate expense  of  such  rebnildlng.  In  ltl76 
Moses  Holberg  by  his  deed  conveyed  the 
other  undivided  half  Interest  in  said  prop- 
erty to  one  Jacob  Holberg.and  said  Jacob 
Holberg  and  the  appellee,  Anna  Holberg, 
have  remained  co-tenants  In  equal  parts 
of  said  lot  ever  since ;  and  before  appe- 
lant recovered  Judgment  or  levied  execn- 
tion  Moses  Holberg,  the  grantor,  removed 
from  tbp  premises,  and  hie  possession  was 
wholly  abandoned.  It  likewise  Is  agreed 
that  the  deed  from  Moses  Holbei^p  to  ap- 
pellee, of  date  October  1, 1H68,  was  not  filed 
for  record  until  the  24th  day  of  January, 
1888,  and  was  only  recorded  on  the  2d  day 
of  February,  1888.  It  is  agreed  tbat  ap- 
pellant recovered  Judgment  In  Noxubee 
circuit  court  against  Moses  Holbenr,  in  a 
large  amount,  on  the  21st  day  of  Febru- 
ary, 1882,  and  that  an  execution  upon  said 
Judgment  wad  levied  upon  the  undivided 
half  Interest  of  appellee  In  said  lot  In  the 
year  1888.  We  find  It  necessary  to  consid- 
er this  question  only,  vIe.,  Is  the  possession 
of  tbe  tenant  notice  of  the  unrecorded  title 
of  tbe  landlord?  Was  Levy,  the  appel- 
lant, affecteil  with  notice  of  appellee's  title 
by  possession, — appellee  not  being  in  occu- 
pancy of  the  premises  in  person,  but  by 
tenant?  While  there  Is  some  contrariety 
of  Judicial  opinion  touching  this  point,  in 
the  light  of  reason  it  would  seem  that  the 
tenant's  possession  should  be  notice,  ordi- 
narily, o(  hts  landlord's  title.  The  posses- 
sion of  the  tenant  Is  tbe  possession  of  the 
landlord;  and  posseeslon  of  the  holder  of 
an  unrecorded  deed,  open  and  notorious, 
being  notice  of  such  occupant's  title,  it  Is 
dlfflcalt  to  see  why  the  occupancy  and 
posBeselon  of  a  tenant,  under  a  landlord 
having  an  unregistered  conveyance,  shall 
not  be  held  notice  also.  The  possession  of 
an  owner,  holding  nnder  an  unrecorded 
deed,  suggests  to  the  would-be  purchaser 
inquiry  into  the  circumstances  of  such 
holding  without  record  title,  and  puts 
him  upon  search  as  to  the  real  state  of  tbe 
title.  Such  possession,  therefore,  is  prop- 
erly held  notice  to  the  subsequent  pnrchas* 
er  of  the  rights  vested  in  such  occupant, 
though  not  disclosed  by  record.  Can  any 
one  see  why  the  possession  of  a  tenant  of 
a  real  owner,  under  an  unrecorded  deed, 
will  not  likewise  suggest  rights  In  some 
one  not  disclosed  by  any  record,  and  put 
the  wonld-be  purchaser  upon  inquiry  as 
to  the  nature  of  the  tenant's  possession, 
with  the  reasonable  certainty  of  ascertain- 
ing the  true  condition  of  the  title,  equally 
as  If  the  owner  himself  were  in  possession, 
and  inquiry  had  been  made  as  to  the  nat- 
ure of  his  occupancy?  In  either  case,  the 
would-be  purchaser  has  sufficient  evidence 
to  put  him  upon  inquiry,  and  the  presump- 
tion is  that  euch  inquiry  will  disclose  the 
real  state  of  the  title.  Of  course,  It  may 
be  fhdded,  such  presumption  may  be  de- 
stroyed by  evidoice  of  the  inutility  and 
Imtlueesueeii  of  such  Inquln;.  This  dfic- 

Digitizfid  by  VjOOQIC 


432 


SOUTHERN  REPOKTEB,  Vol.  7. 


(Miss. 


trine  was  lot^mated  by  ttala  court  In 
LoQ^hrldfce  v.  Bowland,  62  Mlsei.  546,  and 
dlatinctly  annoanced  in  Bratton  v.  Rugera, 
A3  MlBR.  281,  -and  la  clearij  correct.  Af* 
flrmed. 

IruLLWooD  T.  State. 

{Supreme  Cowrt  of  MtssisgippU  April  21,  1890.) 

I]rroxioi.TiNG  Liquors— Salb  ht  Aobxt— Looai. 
Option  ELBonoti  Rbtdbss. 

1.  WbereintoxicstiDirUiiuorBareBoldatabar, 
oontnry  to  law,  bv  a  person  apparently  In  charge 
aa  (derl^  the  eale  is,  in  the  absence  of  evidence  to 
the  coDtraiT,  a  sale  by  the  owner  of  the  bar. 

S.  Xhe  certifloation  of  ibe  returns  of  a  local 
option  eleetioD  by  a  majority  of  the  oommisaioiiers 
Is  stifflolent. 

Appeal  fromclrcultcoort,  Yaxoo county ; 
J.  B.  Cbrisman,  Judge. 

Appellant,  Fnllwoodt  was  Indicted  for 
selling  whisky  In  the  county  ol  Tasoo  con- 
trary to  the  local  option  act.  FuUwood 
was  owner  of  the  bars  of  the  Katie  Rob- 
ins and  other  boats  of  the  P.  Line,  which 
navtf^ated  the  waters  running  through 
Yazoo  and  other  counties.  The  local  op- 
tion law  had  been  put  into  operation  in 
Yasoo  county;  bat,ln  making  the  retums 
of  the  election,  only  two  of  the  commis- 
aloners  of  the  election  certified  to  the  re- 
turns. After  the  law  was  put  Into  opera- 
tion awltnesB  for  the  statebought  whisky 
from  the  bar  ol  the  Katie  Robins,  but  the 
appellant,  FuUwood,  did  not  personally 
sell  it.  It  was  sold  by  some  one,  on  the 
boat.  In  charge  of  the  bar.  The  court  in- 
structed the  Jury  that,  if  It  bdieved  from 
the  evidence  that  the  dd^dant.  Full  wood, 
was  the  owner  of  the  bar  at  the  time 
named,  and  that  whisky  was  sold  in  Yasoo 
county  from  said  bar,  then  defendant  was 
guilty.  There  was  ludgment  against  Fall- 
wood,  from  which  he  appeals. 

D.  R.  BarnettanAR.  BowtnAn,  for  appel- 
lant. T.  jlf.df/Uar,Atty.Qen.,forthe  State. 

Cooper,  J.  "V/e  find  no  error  in  the  rec- 
ord. It  Is  uniformly  held  that  mere  irreg- 
ularities of  officers  of  elections,  not  affect- 
ing the  purity  of  the  election  nor  the  right 
of  the  voter,  and  not  In  reference  to  mat- 
ters made  mandatory  by  tbe  law,  do  not 
affect  the  validity  of  the  election.  Mc- 
Crary,  Elect.  §§  192-204;  Pradat  v.  Ram- 
sey, 47  MIhs.  29.  Tbe  certiflcatlon  of  the 
returns  of  the  local  option  election  by  a 
majority  of  the  commissioners  was  suffi- 
cient.  Opinion  of  tbe  Justices,  68  Me.  687. 

It  appellant  was  the  owner  of  the  bar 
on  the  steamer  Katie  Robins,  and  intoxi- 
cating liquor  was  sold  by  a  person  appar- 
ently in  charge  thereof,  as  clerk  or  agent, 
the  sale  was,  in  the  absence  of  any  coun- 
tervafllng  testimony,  to  be  taken  as  a  sale 
by  the  defendant;  and,  since  there  whs  no 
such  countervailing  evidence,  the  Inatruc- 
tion  given  in  behalf  of  the  state  was  not 
error. 

The  Judgment  Is  afOrmed. 


Laqbonb  t.  Mobile  ft  0.  B.  Co. 
(Supreme  Court  cf  Jfiwtoaippl.  April  21, 1800.) 
HAsm  AMD  Sbbtamt— Fbllow-Sibvahts. 
A  seaMon  maatar  emploved     a  rtilroad  oom- 
pmj,  sad  a  seoUoti  hand  working  andw  Um,  both 


of  whom  are  engaged  at  the  same  manaal  labor, 
are  f eUow-servaots. 

Appeal  from  circuit  court,  Noxubee 
county:  S.  H.  Tbbral,  Judge. 

Action  by  W.  T.  Lagrone,  a  section 
hand,  against  the  Mobile  ft  Ohio  Railroad 
Company,  to  recover  damages  tor  i)er8on- 
al  injuries.  Verdict  and  Jnugment  for  de- 
fendant.  Plaintiff  appeals. 

Rives  Jb  Rives,  for  appellant.  Mclntosbt 
WUIiawa  A  Ranellt  for  app^lee. 

WooM,  C.  J.  The  earnestness  with 
which  counsel  for  appelant  presses  for  a 
reversal  has  led  us  to  give  tbe  controlling 
question  Involved  a  thorough  re-ezamlna- 
tion.  We  find  fhat  tbe  determination  of 
a  single  proposition  will  prove  conclusive 
of  the  whole  case;  and  we  shall,  therefore, 
confine  ourselves  to  that. 

On  the  case  presented  by  appellant's 
pleadings,  were  the  section  maater  and  ap- 
pellant fellow-servants?  If  this  question 
is  answered  affirmatively,  tha<e  la  at  once 
an  end  to  the  contention ;  tor  it  Is  appar- 
ent, in  each  count  of  the  declaration,  that 
the  Injury  complained  of  resulted  from  tbe 
negligence  of  the  section  master.  It  fol- 
lows, therefore,  that,  if  the  section  master 
and  the  appellant  were  fellow-servants, 
there  can  be  no  recovery  In  the  case. 
We  might,  with  safRty  and  propriety,  de- 
cline to  say  more  than  that  appellant's 
declaratlan  shows  by  unequivocal  state- 
ment that  the  injury  complained  of  was 
the  result  of  the  negligence  of  the  section 
master  at  a  time  and  when  he  was  simply 
engaged  in  manual  labor  with  appellant. 
Both  were  engaged  at  that  time  In  tbe 
ordinary  work  ot  simple  day-laborwa,  in 
track  repairing.  The  appellant  was  hold- 
ing, and  the  section  maater  was  striking, 
a  bent  fish-bar,  with  a  view  to  straighten- 
ing and  fitting  it  for  Its  purposed  use.  It 
seems  to  ns  tbat  this  plain  and  brief  re- 
cital, by  every  mleof  law,  is  ample  to<.*"m- 
onstrate  tbat  appellant's  Injury  was  the 
effect  produced  by  the  negligent  act  ot  a 
fellow-servant. 

That  tbe  question  under  «onslderatl<m 
Is  in  apparent  incertitude,  owing  to  con- 
fiicting  opinions  entertained  by  many 
courts  ot  last  resort  In  the  United  States, 
is  certainly  and  lamentably  true.  Rut  we 
think  It  may  be  confidently  affirmed  that 
this  incertitude  arises,  not  from  any  dis- 
agreement as  to  the  reason  and  right  of 
the  general  rule  first  declared  in  this  coun- 
try by  the  supreme  court  of  South  Caro- 
lina in  the  case  of  Murray  v.  Railroad  Co.. 
1  McMul.  8}%,  and  adopted  in  this  state  in 
the  case  ot  Railroad  Co.  v.  Hughes,  49 
Miss.  258,  when  the  subject  was  first  con- 
sidered by  this  court,  but  from  a  vacillat- 
ing spirit  whieli  bas  striven  to  bend  the 
rule  in  Its  application  to  the  exigencies  of 
particular  cases.  This  incertitude,  too, 
we  make  no  doubt,  arlaes  in  part  from  the 
vague  and  Indeterminate  definition  orlgl- 
nally  employed  In  declaring  the  significa- 
tion ot  the  word  "fellow-servants."  To  be 
sure,  the  most  consummate  use  ot  lan- 
guage win  fail  in  giving  a  definition  which 
may  meet  at  a  glance  every  possible  case 
that  may  arlseln  actual  life.  But,  to  con- 
tinue to  say  that "  all  who  are  co-work- 
ing in  the  same  common  enterprise,  under 
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the  same  commnn  inaBter,  and  receiving 
compenBatlon  from  talm,"  are  feilow-eerv- 
antB,  Is  to  leare  the  standard  so  uncertatn 
Itself  as  to  Invite  every  variety  of  conten- 
tioD  under  It.  To  attempt  to  reduce  the 
rale  to  greater  eleamem  and  exaetneai  by 
adding,  as  Is  c^ten  done,  tbat "  difference 
la  compensation  or  In  departments  or  in 
rank^dnee  not  have  any  determlnlnx  ef- 
fect in  seeking  to  ascertain  who  are  fel- 
low-servants, in  any  particular  case,  Im- 
proves ttae  force  and  weight  of  the  original 
definition,  but  still  leaves  the  field  of  con- 
tention open  to  every  rasb  and  adventur- 
ooa  litigant. 

In  tUl  the  caves  determined  by  this  court 
for  nearly  20  years  past,  what  element  has 
entered  into,  and  exercised  controlling  In- 
flnence  opon,  the  Judgment  of  the  court. 
In  declaring  who  are  (ellow-eervants? 
The  elemmt  of  co-operation,  actively  and 
personally  exercised,  to  the  accomplish- 
ment of  one  common  md.  If  we  shall 
say,  then.  In  addition  to  the  definitions  al< 
ready  given,  tiiat  "ail  employes  of  the 
common  master,  engaged  in  merely  opera- 
tive service  connected  with  the  carrying 
on  of  thebuBlness  of  running  trains,"  are 
fellow -servants,  we  will  have  made  a  defi- 
nition and  created  a  test  by  which  nearly 
every  case  tnvolvlng  the  doctrine  under 
discussion  that  has  ever  been  In  this  court 
was  readily  determinable,—  a  definition 
and  a  test  bo  clear  and  simple  as  to  make 
nine-tenths  of  all  the  cases  constantly  oc- 
curring in  railroad  life  and  service  practi- 
cally aelf-determinlng. 

The  leading  case  In  this  state,  that  of 
Railroad  Co.  v.  Hughes,  and  one  uniform- 
ly and  unbendingly  adhered  to  In  all  aub- 
sequent  caseb  before  this  court,  while  not 
resting  upon  the  language  herein  em- 
ployed, yet,  nevertheless,  does  rest  upon 
tbesound  principle  that  empluyeeengsged 
in  the  operative  department  of  a  railroad 
(in  that  case  the  relationship  tratween  a 
section  master  and  a  locomotive  englnew 
was  the  question)  were  fellow-servants  In 
sacb  sense  as  that  an  Injnry  to  one  result- 
ing from  the  negligence  of  the  other  would 
not  Impose  liability  upon  the  common 
master.  From  this  wise,  }nst,  and  well- 
established  rule,  this  court  has  never  dis- 
parted, nor  in  Its  application  swerved. 

It  is  only  a  tew  weeks  since  Mr.  Justice 
Cahpbell,  as  the  organ  of  this  court.  In 
the  case  of  Railway  Co  v.  Petty,  ante, 
851,  (not  yet  officially,  reported.)  employed 
the  very  language  we  have  used  in  sup- 
plementing the  usual  definitions  of  the 
word  **feUow-aervants,"  and,  as  we  had 
fondly — it  appeaiB  vainly — hoped,  had 
made  the  rule  so  plain  in  Mlasiafllppl  that 
a  "  wayfaring  man, "  though  a  super-san- 
golne  suitor,  '*need  nut  err  therdn. " 

Appelant  and  the  section  master  were 
eo-wurklng  in  the  same  common  employ- 
ment, under  ttae  same  common  master, 
and  receiving  compensation  from  htm, and 
were  engaged  In  merely  operative  service 
"onnected  with  the  carrying  on  of  the  bus- 
iness of  running  trains,  though  the  section 
master  was  superior, In  rank  to  appel- 
lant, and  appellantwaa  aetuallyunder  his 
direction  and  control,  and  were,  not  only 
under  our  derisions,  but  by  the  best  au- 
thorities elsewhere,  and  by  every  rule  of 
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right  and  reason,  fellow-servants  in  such 
sense  as  to  preclude  any  recovery  from 
the  common  master  for  the  negligence  of 
either  towards  the  other.  The  case  at 
bar  is  thoroughly  covered  by.  and  in  per 
feet  harmony  with,  the  Judgment  of  this 
cnnrt  In  the  case  of  Sykes  v.  Railway  Co., 
(determined  at  the  April  term,  1889.  ot  this 
court.)  In  Sykes'  Case  the  allegations  of 
the  declaration  were  that  Sykeu  was  em- 
ployed by  one  Caton  as  a  laborer  In  a 
track-laying  gang;  that  Caton  was  the 
representative  of  the  company  at  the  time 
ot  Hykes'  employment,  and  so  remained  up 
to  the  time  ul  Sykes'  receiving  the  injuria 
complained  of ;  that  Caton  had  power  and 
authority  to  hire  Sykes  and  the  other  la- 
borers employed  In  that  work,  and  to  dis- 
charge them,  at  bis  discretion;  tbat  Ca- 
ton had  control,  likewise,  ot  the  construc- 
tion train  employed  In  faaullnK  timbers, 
etc.,  to  be  used  In  the  constrnenon  of  the 
road;  that  Sykes  and  the  other  laborers 
were  bound  to  obey  Caton's  orders;  tbat 
Caton  ordered  him  to  get  on  the  train  and 
unload  cross-ties  at  such  places  as  be  (Ca- 
ton) designated;  that,  after  complying 
with  this  order  of  Caton,  he  was  further  or- 
dered by  Caton,  as  the  representative  of  the 
company, to  go  with  the  train  and  get  and 
bring  back  a  pile^rlver,  and.  generally,  to 
do  In  that  behalf  whatever  the  englneesln 
charge  of  the  train  might  require  him  to 
do;  that  the  train  had  no  conductor,  bat 
was  wholly  under  ttae  direction  of  said 
engineer;  that  the  engineer  ordered  Sykes 
to  uncouple  twocars,  and  tbat,  in  endeav- 
oring to  obey  this  order  and  uncouple  the 
cars,  they  were  suddenly  lammed  together, 
catching  Sykes*  leg,  and  so  producing  the 
injuries  complfUned  of ;  that  Sykes  was  or^ 
dered  Into  a  place  of  greater  danger  than 
tbat  to  which  bts  contract  ot  8ervlce  ex- 
poHed  hlra  by  the  representative  ot  the 
company;  but  that  be  was  not  acquaint 
ed  with  the  dangers  to  which  he  was  ad- 
ditionally exposed, but  was  bound  toobey 
the  company's  orders,  etc.  On  considera- 
tion, tbie  court  held  that  the  parties  were 
fellow -servants,  and  the  company  not  lia- 
ble for  the  injury.  The  rule  on  tills  sub- 
ject, it  would  seem,  was  thought  to  be  so 
well  established  and  understood  in  this 
state  that  Chief  Justice  Arnold,  wbo 
spoke  for  the  court,  delivered  no  written 
opinion ;  and,  because  of  tills  omission  to 
deliver  a  written  opinion  In  that  ease,  we 
have  thought  It  Incumbent  on  us  to  pre- 
sent our  views  with  some  fullness. 
Affirmed. 


CiTT  Council  of  Montouhery  v.  Maddox. 
{Snpreme  Court  of  AUxbama.    May  7, 1890.) 
Chamob  or  Strsbt  Grade— Damaobs. 

1.  Uader  Const.  Ala.  1875,  art  14,  |  7,  reqalr- 
ing  a  oorpontion  inveated  with  the  rieht  of  emi- 
nent doiuin  to'*make  Just  compensation  for  the 
property  taken,  Injared,  or  destroyed  bv  ttae  oon- 
strnctioQ  or  eniarfi^ment  of  its  works,  nighways, 
or  improveoients, "  a  dty  Is  liable  in  damages  to 
the  Tuue  of  a  house  and  lot  cansed  by  a  change  in 
the  grade  of  the  adjacent  sidewalk  to  ttae  street 
leve^  tiiougb  there  was  do  aotaal  taUog  of  oom- 
plainant'a  t»roper^. 

2.  The  measure  of  danagos  Is  the  decrease  in 
ttaa  value  of  prsmlsas  aiiaiag  tmm  ihs  ohange  In 
the  grade. 
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Appeal  from  city  court  of  Montgomeir ; 
T.  M.  ABRiNGTON,  Judge. 

JoBtM  A  Faikner  and  W.  8.  Thortngton, 
for  appellant.  T.  H.  Watta^  Sr.t  for  appel- 
lee. 

SouBBTiLiJB,  J.  Ttae  action  la  one  wi- 
ll rely  analosroae  to  that  presented  In  City 
Conncll  of  Montgomery  v.  Townsend,  80 
Ala.  489,2  South.  Rep.  16B;  84  Ala.  478.  4 
Bonth.  Rep.  780,— which  was  before  thie 
court  twice  on  appeal.  Theplalntlff  In  the 
suit  claims  damages  for  the  injury  done 
bis  property  on  Herron  street,  In  the  city 
of  HontgomoTt  by  reason  of  the  ficrading 
and  cutting  down  of  the  street  and  side- 
walk eontlgooas  to  tbe  property,  which  Is 
alleged  and  proved  to  have  been  done  by 
authority  of  the  dty  council.  Tbe  side- 
walk was  from  10  to  15  feet  above  the  alti- 
tude of  the  street,  and  was  cut  down  to 
the  level  of  the  street  grade,  but  no  exca- 
vation was  made  beyond  the  width  of  the 
highway  as  originally  dedicated,  morethan 
fiO  years  ago.  The  defendant  Justified  un- 
der Its  alleged  power  to  grade  the  street 
and  sidewalks,  and  Its  duty  to  keep  them 
in  repair,  so  as  to  make  them  safe  tor  the 
passage  of  pedestrians  and  vehicles.  It 
can  scarcely  be  denied  that  the  plaintiff's 

?iroperty  has  been  injured  or  damagpd  by 
he  change  of  the  street  grade,  rendering  it 
less  accessible,  less  desirable  as  a  place  of 
>esidence,  and  appreciably  diminishing  Its 
market  value.  The  verdict  of  the  Jury  In 
favor  of  tiie  plaintiff,  for  something  over 
the  aura  of  f6S0,i8  conclusive  on  this  point. 

The  only  Inquiry,  as  it  seems  to  me,  is 
whether  the  d^endant  municipality  Is  to 
bear  this  loss ;  or,  if  not,  to  what  extent  It 
to  to  be  relieved  of  the  burden,  necessarily 
at  the  expense  of  the  plulntlff.  This  ques- 
tion has  been  ably  considered  In  the  opin- 
ions of  Chief  Justice  Stone  and  of  Mr.  Jus> 
tlce  Clopton  lb  the  Case  of  Townsend,  to 
which  I  have  above  alluded.  With  much 
in  those  opinions  I  fully  agree,  but,  upon 
a  more  mature  consideration  of  the  au- 
thorities, I  feel  impelled  to  hold  a  modified 
view  as  to  one  or  more  of  the  concluelons 
there  announced. 

We  are  all  agreed  an  to  the  old  or  com- 
mon-law rule  which  prevailed  in  this  state 
prior  to  the  constitution  of  1875,  as  to  the 
liability  of  municipalities  for  grading  and 
improving  streets.  Where  they  were  in- 
vested with  tbe  authority  to  make  such 
ImprovementB,  and  did  notexceed  such  au- 
thority, and  there  was  no  actual  taking  of 
the  plaintiff's  property  In  the  exercise  of 
the  right  of  eminent  domain,  cities  and 
towns  were  not  liable  for  what  are  termed 
"consequential"  damages,  unless  there 
was  somn  negligence  or  want  of  skill  in 
the  execution  of  the  work.  Or,  as  stated 
by  Mr.  Freeman  In  bla  note  to  the  case  of 
Perry  v.  CSty  of  Worcester,  66  Amer.  Dec. 
487:  "Where  an  act  is  done  by  a  city  under 
authority  of  valid  statute  or  charter,  it  Is 
not  llsble  for  consequential  damages  to 
persons  or  property  necessarily  incidental 
to  the  work  performed,  unless  the  action 
Is  given  by  the  statute,  even  when  the 
same  act.  If  done  without  l^lalative  au- 
thority, would  have  been  actionable.  Bat 
the  act  must  be  performed  with  reasonable 
care,  and  without  want  of  reasonable 


skill."  This  view  Is  announced  in  Case  of 
Townsend,  80  Ala.  491,  2  South.  Bep.  155, 
and  Is  well  supported  by  the  authorities. 
The  reason  Is  that  the  owner  of  the  prop- 
erty  must  ordinarily  be  presumed  to  hold 
It  aubject  to  the  paramount  public  right, 
and  to  the  contingency  of  a  dlmlnation  in 
value  resulting  from  the  exeidae  of  the 
municipal  right  to  Improve  the  utreeta  for 
the  public  good,  "in  any  manner  which 
shall  not  deprive  blm  of  property,  nor  dis- 
turb him  In  the  lawful  use  of  anything 
which  should  of  right  be  his. "  As  said  by 
BoBKBTSoN,  C.  J.,  (Kea^  v.  01^  of  Louis- 
ville, 4  Dana,  154:)  " It  would  have  b«en 
tfamntiai  absque  /j^/nria,— loaa,  notinjury; 
Inconvenience,  not  wrong, — to  which  every 
citizen  must  submit,  and  to  something  like 
which  every  cltlsen  does  submit,  fur  the 
public  good."  The  state  held  its  high- 
ways In  trust  for  the  public  use.  It  had 
the  right  to  Improve  them,  or  to  au  thoriie 
their  improvement  through  the  agency  of 
its  municipalities,  although  such  action 
forthe  public  benefit  might  result  Inlnjniy 
to  the  private  property  of  the  citisen.  The 
prerogative  of  the  state  was  to  exempt  It- 
self from  such  tor  damages  consequential 
to  the  Injury  Inflicted,  and  It  was  con- 
ceived proper.  In  the  light  of  former  expe- 
riences, that  the  same  prerogative  should 
be  extended  to  Its  mnnlclpal  agents  em- 
ployed to  accomplish  the  same  end .  Trans- 
portation Co.     Chicago,  89  U.  S.  635. 

This  was  a  severe  rule,  full  of  hardships 
and  injustice,— that  an  act  done  under 
lawful  authority.  It  done  in  a  proper  man- 
ner, would  not  subject  the  party  doing  It 
to  an  action,  whatever  the  consequences 
might  be,  in  the  absence  of  a.ny  actual  tak- 
ing of  tbe  property  of  the  injured  party. 
It  opened  wide  the  doorfor  the  roost  mon- 
strous Invasions  of  the  rights  of  the  pri- 
vate property  of  the  cltlsen  under  the  au- 
thority conferred  by  legislature  on  corpo- 
rations, especially  municipal  and  railroad. 
The  Jurisprudence  of  every  state  In  the 
Dnibn  furnishes  unrighteous  Illustrations 
of  private  property  injured  by  tbe  cnn- 
Btructlon  of  railroads,  and  damaged  by 
municipal  Improrements  made  at  the  ex- 
pense of  the  citisen  for  the  public  good. 
Radcllff  V.  Mayor,  etc..  4  N.Y.  196;  Mur- 
phy T.  Chicago,  29ni.279;  Nevlosv.City  of 
Peoria,  41  111.  602;  Mayor,  etc.,  v.  Omberg, 
28  Ga.  4A;  Mills,  Em.  Dom.  (2d  Ed.)  §S  204. 
204a;  2  Beach,  By.  Law,  %  825;  Railroad 
Co.  V.  Marchant.  119  Pa.  St.  fid,  18  Atl. 
Rep.  690:  Transportation  Co.  t.  Qilcago, 
99  U.  S.  685. 

There  are  two  notable  cases  In  the  state 
of  Pennsylvania  which  well  illustrate  the 
common-law  rule  above  announced.  As 
It  seems  to  be  conceded  that  the  hardship 
of  these  cases— the  want  of  a  remedy  for  an 
admitted  mischief— led  to  the  Incorpora- 
tion in  the  Pennsylvania  constitution  of 
1874  of  a  provision  of  which  section  7,  art, 
14,  of  our  present  constitution,  (of  1875,) 
hereafter  quoted,  is  an  exact  copy,  I  deem 
a  particular  reference  to  the  decisions  to 
be  appropriate.  In  O'Connor  v.  Pitts- 
burgh, is  Pa.  St.  187,  (decided  in  1851.)  the 
cutting  down  by  the  city  of  Pittsburgh  of 
the  grade  of  a  street  rendered  entirely  use- 
less a  church  building,  which  was  shown 
to  have  cost  about  f^,000,  and  practical- 
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ly  destroyed  Its  value  as  a  place  of  wor- 
ship. **  The  loss  to  tbe  coDgreKation, "  said 
tbeeonrt,  "Isa  total  one,  w  bile  the  gain 
to  boldeiB  of  property  in  the  neighborhood 
Is  immense.  The  legislature  that  incorpo- 
rated the  city  never  dreamt  that  It  was 
laying  the  foundation  of  such  injustice; 
but,  as  the  charter  stands,  it  is  unavoida- 
ble." It  was  stated  by  Chief  Justice  Gib- 
son, that  the  case  was  reargued  "in  order 
to  discover,  U  possible,  some  way  to  re- 
lieve the  plalnlitr  couslstently  with  law; 
bat,**  be  added*  "I  grieve  to  say  we  haTe 
discovered  none. "  So  in  Navigation  Co. 
v.  Coons.  6  Watts  &  S.  101,  where  tbe  d&- 
fendant  corporation  constructed  a  dam  la 
the  Monongahela  river  under  legislative 
license,  which  caused  back-water  for  severe 
al  miles  in  a  tributary  of  that  river  and 
resulted  In  great  damage  to  the  plaintiff's 
mill,  the  court  held  tbe  iniury  to  be  reme> 
diless  because  no  portion  of  the  plaintiff's 
property  had  been  talcen  by  the  offending 
corporation,  the  damage  bdng  merely  coo- 
seqaential. 

Tbe  unjust  distinction  thus  obtained  at 
common  law  that  onewbowas  Injured  by 
tbe  rigbttnl  exfsclse  of  eminent  domain 
could  not  recover  damages  forsacb Injury, 
however  great,  unless  some  portion  of  his 
property  was  actually  taken.  If  the  least 
portion  of  his  property  was  taken,  how- 
ever, the  owner  could  not  only  recover 
compensation  for  it,  but  also  damages  ac- 
cruing to  the  remainder  of  auch  property. 
Where  no  property  was  "  taken, "  Uie  in- 
jury Inflicted  was  held  to  be  consequential 
damages,  and  compensation  was  disal- 
lowed, nnlesa  the  offending  corporation  or 
par^  was  made  liable  by  force  of  its  char- 
ter or  some  statute.  **ThiB  was  the  mis- 
chief,"  says  Chief  Justice  Paxson  In  Rail- 
road Co.  V.  Marcbant,  119  Pa.  St.  541, 18 
Atl.  Bep.  690,  alluding  to  the  two  cases 
above  cited,— "this  was  the  mischief  which 
tbe  GOiwtitutloiial  convention  bad  before 
it  when  section  8  of  article  16  [tdratlcal,  as 
we  have  SEdd,  with  section  7,  art.  14,  of  the 
Alabama  constitution,  now  in  force]  was 
adopted  by  that  body,  and  It  was  tbe  evil 
the  people  were  smarting  under  when  they 
ratified  the  work  of  the  convention  at  the 
polls.  Tbe  constitution,  since  1790,  bad 
declared  tbat  tbe  property  of  the  citizen 
flboald  not  be  taken  or  applied  to  public 
Dse  without  Just  compensation.  The  con- 
stitatlon  of  1874  went  farther,  and  declared 
not  only  that  it  shall  not  be  taken,  but 
also  that  it  shall  not  be  Injured  or  de- 
stroyed, by  corporations,  in  the  construc- 
tion or  enlargement  of  their  works,  with- 
oat  making  compensation,  etc.  There  is 
no  ambigruity  in  this  language,  "continues 
the  Pennsylvania  court.  "  We  have  ap- 
plied it  several  times  to  cases  arising  un- 
der it.  without  the  least  difficulty." 

Keeping  Inmlndthe  cardinal  rule  of  con- 
Atructlon,  which  has  regard  for  tbe  old 
law  as  It  stood  at  the  making  of  the  act, 
the  mischief  for  which  that  law  did  not 
provide,  and  tbe  remedy  provided  to  cure 
tlilB  mischief,  it  becomes  tbe  doty  of  tbe 
court  BO  to  construe  the  clause  of  the  con- 
B^tntdon  under  consideration  as  to  sup- 
press the  mischief  and  ad  vance  the  remMy . 
"  Municipal  and  other  corporations, "  says 
tbe  constitution,  "and  individuals,  Invest- 


ed with  the  privilege  of  taking  private 
property  for  public  use,  shall  make  just 
compensation  for  the  property  taken.  In- 
jured, or  destroyed,  by  the  constmctton 
or  enlargement  of  Ita  works,  highways,  or 
Improvements,  which  compensation  shall 
be  paid  before  such  taking,  injury,  or  de- 
struction. "   Const,  art.  14,  g  7. 

I  do  not  discover  precisely  this  same  Icui- 
guage  in  the  constitution  of  any  other 
state,  except  those  of  Alabama  and  Fenn- 
sylvania.  An  analogous  phrase,  having 
in  view  the  correction  of  the  same  evil,  is 
found  In  the  constltutlonB  of  Illinois,  Mis- 
souri, Nebraska,  Oeorgla,  California,  and 
several  other  states,  and  provides  that 
"private  property  shcdl  not  be  taken  or 
damaged  for  public  use  without  Just  com- 
i>ensation. "  In  Texas  the  language  is 
'taken,  damaged,  or  destroyed  for  or  ai>- 
plied  to  public  use. "  Article  1,  5  17.  These 
constitutions  have  generally  been  con- 
stiued  to  so  far  change  tbe  common-law 
rule  as  toentitle  the  injured  owner  to  com- 
pensation for  any  damage,  whether  direct 
or  consequential,  done  to  private  property 
for  public  use,  and  this  without  regard  to 
any  physical  invasion  or  spoliation  of  tbe 
property  so  damaged.  Mills,  Km.  Dom. 
(2d  Ed.)  8  204»,  and  cases  cited.  They  are 
clearly  designed  as  an  extension  of  for- 
mer provisions  for  the  protection  of  pri- 
vate property.  As  observed  by  Thorn- 
ton, J.,  In  construing  a  similar  clause  in 
the  constitution  of  Colifomla:  "It  it  was 
not  an  additional  guaranty  to  the  com- 
mon and  usual  one.  its  insertion  was  idle 
and  unmeaning."  Reardon  r.  San  Fran- 
cisco, 6  Fac.  Bep.  817.  The  whole  purpose 
In  view  aeema  to  me  to  be  that  the  party 
benefited — the  public— shall  bear  the  bur- 
den of  making  compensation  for  any  pri- 
vate property  taken  or  damaged  forpubllc 
use.  As  the  improvement  Is  made  for  the 
common  benefit,  it  Is  Just  that  the  public 
should  pay  for  it,  and  not  any  particular 
individual  be  forced  to  bear  tbe  exclusive 
expense  by  the  consequential  depreciation 
in  the  vcdue  of  his  damaged  property. 
Harmon  v.  Omaha,  17  Neb.  548,  23  N.  W. 
Rep.  603;  Monre  v.  City  of  Atlanta,  70  Ga. 
611;  Jersey  aty  v.  Railroad  Co..  40  N.  J. 
Eq.  417,  2  Atl.  Hep.  262;  City  of  £1^  v. 
Eaton,  88  Til.  535. 

Under  our  constitution,  the  right  of  re* 
covery  in  such  cases  is  limited,  of  course, 
to  property  taken,  injured,  or  destroyed  la 
a  particular  mode,  vlt.,  "by  the  construc- 
tion or  enlargement"  of  the  works,  high- 
ways, or  Improvements  of  the  defendant 
corporation.  It  Is  generally  conceded  tbat 
provisions  of  this  character  are  remedial 
in  nature,  giving  damages  where  none  be- 
fore were  allowed,  and  therefore  that  they 
should  he  liberally  construed  to  effect  their 
object.  This  was  said  In  Townsend'n 
Case,  80  Ala.  489,  2  South.  Rep.  155,  and  is 
the  settled  doctrine  In  Pennsylvania.  Bor- 
ough of  New  Brighton  v.  United  Presby- 
terian Church,  96  Pa.  St.  831. 

Tbe  supreme  court  of  Fennsylvcmla  bava 
heIdtbattbeword"lnJary,  "(or"lnJured.'') 
as  used  in  the  constitution  of  that  state, 
meant  such  a  legal  wrong  as  would  be  tbe 
subject  of  an  action  for  damages  at  com- 
mon law;  or,  using  the  language  of  Mr. 
Justice  Paxson  in  a  recent  case,  tbatithe 
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framera  of  the  conatltatlon  "Intended  to 
^ve  a  remedy  merely  (or  leffal  wronga,  and 
not  such  Injuries  ae  were  damnum  absque 
injuria..  Among  the  latter  class  of  inju- 
ries, "  he  adds,  **  are  those  which  result  from 
the  use  and  enjoyment  of  a  man's  own 
property  In  a  lawful  manner,  without  neg- 
Ugence,  and  without  malice."  Railroad 
Co.  T.  Marchant,  119  Fa.  St.  541,  18  Atl. 
Rep.  690.  This  conclusion  has  been  BeTcre- 
ly  criticized,  and  to  my  mind  in  of  qnea- 
tlunable  correctness,  but  it  Is  unnecessary 
for  the  purposes  of  this  opinion  to  at- 
tempt to  refute,  or  even  to  discuss.  It. 
The  critical  examiner  of  the  Pennsylvania 
de(^8ions  cannot  tail  to  observe  the  em- 
barrassment which  has  reanlted  from  the 
attempt  by  that  learned  conrt  to  rescue 
some  cases  from  the  Injustice  of  its  logical 
application.  The  latest  Pennsylvania 
case  which  we  find  reported,  bearing  on 
the  construction  of  the  clause  under  con- 
sideration, is  Railroad  Co.  v.  Walsh,  124 
Fa.  St.  544, 17  Atl.  Bep.  186,  and  does  not 
seem  to  follow  the  logical  result  of  the  defi- 
nition affixed  to  the  word  "Injary*"  as 
above  stated.  There  a  railroad  had  beoi 
constructed  upon  the  public  street  of  a 
town  under  authority  of  law,  so  near  to  a 
church  edifice  as  to  render  It  unfit  and  un- 
safe for  use  as  a  parsonage,  church,  and 
school,  for  which  It  was  and  had  been  used, 
the  frequent  running  of  the  trains  destroy- 
ing aaieaccess  to  the  property,  and  serious- 
ly interfering  with  the  conduct  of  religious 
services,  so  as  to  greatly  depreciate  the 
value  of  theedlflce.  The  Injury  was  held  to 
be  the  direct  result  of  the  construction, 
and  to"Btand  upon  the  same  footing  as  to 
consequential  injuries  as  if  it  bad  been  an 
actual  taking  of  a  portion  of  the  plaintiffs* 
property.  ** 

A  cose  more  directly  in  point,  for  the 
purposes  of  the  present  decision,  is  Borough 
of  New  Brighton  r.  United  Presbyterian 
Church,  96  Pa.  St.  881,  where  a  grade  of  a 
street  was  changed  by  order  of  the  town 
authorities,  and  the  church  edifice  of  ao 
abutting  proprietor  was  Injured  by  a  de- 
preciation in  value  in  the  nature  of  conse- 
quential damages,  without  any  actual 
taking  of  the  plaintiff's  property.  It  was 
admitted  that  the  plaintiff  would  have 
been  remediless  without  the  aid  of  the 
constitutional  provision,  and  of  a  statute 
enacted  to  f-arry  it  into  effect.  To  the 
argument  that  the  municipality  was  not 
liable  for  damages  for  grading  the  street 
the  first  time,  by  reason  of  the  rights  In- 
cident to  the  original  dedication,  Mbrcur, 
J.,  said:  "The  proprietor  dedicated  the 
street  to  public  use  as  the  grade  then  ex- 
isted. The  defendant  in  error  so  accepted 
It,  and  erected  a  church  edifice  on  the  lot 
abutting  thereon.  Whether  or  when  the 
outhorltles  would  change  the  grade  was 
a  matter  of  conjecture.  A  change  from 
the  natural  grade  is  a  change  of  grade, 
Just  as  clearly  as  If  changed  from  a  grade 
previously  made  by  the  authorities.  It  is 

f)reBnmed  to  have  been  made  for  the  pub- 
ic benefit;  bat,  as  Is  found,  to  the  Injury 
of  private  property,  •  »  •  When  the 
borough  accepted  It  [the  street]  she  took 
It  as  it  then  was,  In  width, line,  and  grade. 
This  statute  giving  compensation  [In  ex- 
ecution of  the  constitution]  ts  remedial. 


It  gives  damages  where  before  none  could 
be  recovered.  It  should  receive  a  liberal 
construction  to  effect  its  object. "  A  Judg- 
ment of  the  trial  court  was  aOlrmed  hold- 
ing the  borough  liable  for  the  depreciated 
value  of  the  property  resulting  incidental- 
ly from  the  greullng  or  construction  of  the 
street.  There  are  many  other  decisions  of 
the  same  conrt  on  analogous  questions, 
an  examination  of  which  will  throw  light 
on  the  subject  in  hand.  County  of  Chester 
V.  Brower,  117  Pa.  St.  647, 12  Atl.  Rep. 
677 ;  Railroad  Co.  v.  L.IpplDCott,  116  Pa. 
St.  472.  9  Atl.  Rep.  871 ;  Pusey  v.  City  of 
Allegheny,  98  Pa.  St.  622;  City  of  Reading 
V.  Altbouse,  98  Fa.  St.  400;  RaUroad  Co. 
T.  Duncan,  111  Pa.  St.  8o2,  6  Atl.  Rep.  742. 

The  authorities,  we  may  add,  make  a 
distinction,  in  some  cases,  as  to  the  liability 
of  manlclpalitlee  and  other  coriioratlons 
to  make  compensation  for  the  taking  of 
streets  and  highways,  where  the  fee  of  the 
street  or  highway  is  vested  In  the  public 
on  the  one  hand,  and  In  the  adjoining 
proprietor  on  the  other.  Whether  any 
such  dlstlnetloD  can  be  made,  under  oar 

g resent  constltatlon,  where  a  depreciation 
k  the  citizen's  property  Is  caused  by  the 
construction  or  enlargement  of  municipal 
highways,  we  need  not  decide,  as  the  facts 
of  the  present  case  authorize  the  Inference 
that  the  plaintiff,  Maddox,  owned  the  fee 
of  the  street  In  question  to  the  center.  2 
Beach.  Ry.  Law,  SS  810,  811;  MUls.  Em. 
Dom.  {2d.  Ed.)  SS  208,  204;  Railroad  Co.  v. 
Williamson,  45  Ark.  429;  Railway  Co.  v. 
Wltherow.  82  Ala.  190.  8  South.  Rep.  23; 
Protzman  v.  Railroad  Co..  68  Amer.  Dec. 
660;  Railroad  Co.  v.  Marchant,  18  Atl. 
Rep.  690,  83  Amer.  &  Eng.  R.  Cae.  116,  and 
note  on  page  140. 

I  have  no  dlfflcolty.  for  myself.  In  reach- 
ing the  conclusion  that,  under  the  provis- 
ions of  our  present  constitution,  if  the 
contiguous  proprietor  of  a  house  and  lot 
is  Injured,  in  the  sense  of  being  damaged, 
by  the  grading  of  a  street,  in  the  mode  ex- 
hibited by  the  evidence  in  this  case,  and 
this  grading  Is  done  by  the  authority  of 
the  municipality,  and  by  reason  of  this 
improvement  the  pecuniary  value  of  such 
property  is  diminished,  the  owner  is  en- 
titled to  be  compensated  for  the  damages 
he  has  sustained.  This  rale  has  the  ad- 
vantage of  being  plain  In  meaning,  and  of 
easy  application  In  practice.  It  harmo- 
nizes, moreover,  in  policy  with  that  dis- 
tinguishing feature  of  modern  republican 
constitutions  which  has  In  view  the  pro- 
tection of  private  rights  and  personal  lib- 
erty against  the  unjust  oppreadon  and 
encroachments  of  governmental  power; 
and  the  measure  of  damages  In  such  cases 
will  be  the  decrease  In  the  actual  value  ut 
the  property  occasioned  by  the  improve- 
ment thus  made  for  the  public  benefit.  Un- 
less this  construction  be  given  the  consti- 
tution. It  will  fail,  in  my  opinion,  to  afford 
that  Jnst  indemnity  tor  the  wrongs  of  the 
citizen  which  was  intended  to  be  aicoom- 
pHshedbyltsframers;  which  was,  I  repeat, 
to  require  the  public  to  bear  the  burden 
of  municipal  Improvements  of  this  nature 
made  tor  the  public  benefit,  and  not  to 
crush  the  private  citisen  by  imposing  up- 
on hira  alone  the  entiredamage  which  may 
have  been  caused  to  his  i^roperty^  Sucb 
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an  ImproTement  seema  to  me  to  be  **  a  con- 
struction or  enlargemont "  of  a  hififtaway, 
within  the  meaninx  of  the  clause  under 
conelderation.  And  I  do  not  see  that  any 
dedication  of  a  street,  however  loag  ago 
it  may  hare  been  made,  coold  operate  to 
withdraw  the  caee  from  the  operation  of 
the  law,  in  force  at  the  time  the  Improve- 
ment l8  made,  which  declarea,  In  effect, 
that  the  municipality  ehall  Indemnify  the 
citizen  for  any  injury  or  damage  to  hie 
property  reenltlDfcfrom  such  improvement, 
equally  with  any  injury  or  damage  done 
him  by  the  actual  taking  of  aucb  property. 
It  can  make  do  difference  In  the  inatiee  of 
the  case  If  one*B  property  is  rednced  to 
one-half  of  its  ori^nal  value  by  an  actual 
taking,  or  by  Indirectly  covering  up  his 
p  remises  with  earth  piled  up  at  his  door- 
steps in  leveling  a  street,  or  In  dlg^ug  do  wn 
his  sidewalk  ao  as  to  render  a  ladder 
necessary  for  access  to  the  place  of  his 
abode  or  his  business. 

In  my  opinion,  if  the  nneontroverted  evt- 
deace  in  the  present  case  was  believed  by 
the  jury,  the  plaintiff  was  entitled  to  a  re- 
covery. No  qaeatlon  seems  to  be  raised 
as  to  the  amount  of  the  verdict,  the  rale 
in  Townsend's  Case,  80  Ala.  489,  2  South. 
Rep.  156,  no  doubt  being  followed  in  the 
charge  of  the  court,  which  would  put  the 
measureof  pialntiff'sdamagesat  thedlffer- 
ence  In themarket  value  of  thepremlses  be- 
fore and  after  the  sidewalk  was  cut  down. 
Railway  Co.  v.  Eberle,  110  Ind.  642.  U  N. 
£.  liep.  467;  Shars.  ft  B.  Lead.  Gas.  Beal 
Prop.  470-473. 

1  nfJer  these  views,  the  record  shows  no 
ruling  of  the  coart  prejudicial  to  the  &p- 
peliunt,  and  the  Jndgmentmust  be  affirmed. 

McCT.ELi.i^*,  J.  It  seems  to  me  there  is 
no  escape  from  the  conclusion  reached  in 
the  opinion  of  Justice  Somebvili.b,  that 
the  rule  prescribed  hy  the  constltntlon  Im- 
poscHa  liabllityin  all  eases  fordamages re- 
sulting either  from  the  taking,  the  injury, 
or  the  destruction  of  property  in  the  con- 
struction or  enlargement  of  the  works, 
highways,  or  improvements  of  municipal 
or  other  corporations  having  the  powerto 
take  private  property  for  public  use.  I 
And  no  warrant  in  the  constitutional  pro- 
lusion, or  In  any  canon  of  construction  as 
applied  thereto,  In  Connection  with  pre- 
existing doctrines  of  the  common  law,  for 
limiting  the  right  to  compensation  tor  such 
Injuries  by  a  consideration  of  a  supposed 
reservation  of  power  to  take,  injure,  or 
destroy  in  the  original  dedication  ot  streets 
to  the  public  use.  I  fully  concur  In  ttie 
forgoing  opinion. 

Clopton,  J.  I  concur  in  the  affirmance 
of  the  Judgment  on  the  principles  declared 
In  Townsend's  Case,  80  Ala.  489,  2  South. 
Rep.  155,  bnt  not  In  the  modification  of 
the  rule  laid  down  In  that  case. 

Stokb,  C.  J.  I  concur  with  Judge  Clop- 

TOS. 

BooxBBT.CouHoir  Gomicn,  of  Alexanosb 

Cmr. 

(Supreme  Court  ttf  Alabama.  April  14, 1880.) 
Pkoof  ov  Gm  OKomisicm. 
A  book  In  wbitdi  all  the  ordluanoes  of  a  town 
an  nocwded,  Irapt  In  Its  custody,  is  laiBcleiit  pnof 
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of  the  exlatenoe  of  sn  ordinance  therein,  in  a  pros- 
ecntion  for  dmnkanneM. 

Appeal  from  circuit  conrt,  Tallapoosa 
county;  J.  R.  Dowdei.l,  Judge. 
John  A.  Terrell,  for  appellant. 

McClbllan,  J.  The  preset  appeal  Is 
prosecuted  from  a  Judgment  of  conviction 
rendered  by  the  circuit  court,  on  appeal 
from  a  judgment  ot  the  mayor  of  Alexan- 
der City  convicting  the  appellant  of  vio- 
lating an  ordinance  ot  the  town.  The  as- 
signments of  error  are  predicated  upon  the 
action  of  the  circuit  court  In  allowing 
proof  of  the  ordinance  alleged  to  have  been 
violated  to  be  made  by  the  identification 
and  Introduction  "of  a  book  called  the 
'Ordinance  Book*  of  tAie  town,  in  which 
said  ordinance  was  recorded,"  and  in 
which.  It  was  shown,  all  theordinances  of 
the  town  were  recorded.  No  question  was 
raised  as  to  the  i-egularity  of  the  enact- 
ment, or  us  to  the  sufficiency  ot  the  publi- 
cation of  the  ordinance,  but  the  sole  point 
of  the  objection  appears  to  be  that  the  ex- 
istmce  of  the  by-law  could  not  be  proved 
In  the  manner  allowed.  We  do  not  think 
the  objection  Is  tenable.  *'Even  in  the  ab- 
sence of  statutory  provision, "  say  Borr  & 
Bemla, "  the  printed  volume  containing  the 
dty  ordinances  is  prima  tiacle  evidence,  and 
will  be  considered  sufficient  proof  ot  their 
existence  until  controverted ;"  and,  In  like 
manner,  a  book  purporting  to  contain  all 
the  ordinances,  and  shown  to  be  in  the 
custody  ot  the  corpora  tiOn,  as  shown  here, 
will  be  received  without  further  attesta- 
tion. Horr.  &  B.  Mun.  Ord.  f  185;  Barr 
V.  Auburn,  8»  111.  861 ;  Tipton  v.  Norman, 
72  Mo.  880. 

Where  the  point  at  issue  Involves  the 
proper  and  regular  enactment  of  the  ordi- 
nance, and  not  merely  its pr/iiia  JJtc/e  exist- 
ence as  alawof  the  town,  a  dltteent  mode 
of  proof  must  be  resorted  to.  It  then  be- 
comes necessary  to  have  recourse  to  the 
Journals  of  the  town-meeting,  and  from 
them  it  must  appear  that  every  essential 
st»p  In  the  enactment  of  the  law  has  been 
observed  and  taken.  "Proof  of  the  exist- 
ence and  Identity  of  the  ordinance,**  in 
other  words,  offered,  should  by  right  be 
all  that  is  required  of  the  prosecution  in 
any  case  until  some  showing  has  been 
made  that  there  was  irregularity  In  the 
enactment  ot  the  ordinance.  In  which  case 
It  becomes  necessary  to  prove  that  It  was 
properly  enacted  in  orderto  sustailn  a  con- 
viction or  Jndgment.  If  no  each  question 
Is  raised,  the  presumption  that  the  ordi- 
nance was  properly  passed  becomes  con- 
clusive. Horr.  &  B.  Hon.  Ord.  §185;  Flora 
V.  Lee,  5  111.  App.  629. 

The  Judgment  ot  the  circuit  court  la  af- 
Armed. 

Pattbbsom  0t  nx.  r.  South  ft  Nobto  Ala. 
^.  Co. 

(Supreme  Court  tff  Alabama.  April  10, 1890.) 
Dnscnvs  Bbidos— Contribhtobt  NssusBxas 

— BfVlDENCB. 

1.  Where  »  bridge  maintalDOd  by  a  railroad 
company  as  an  approach  to  a  crosslDg  la  reasona- 
bly safe  and  convenient  for  the  u»e  of  the  travel- 
ink  pnblio,  the  company  la  not  renponalble  for  an 
Injury  BDBtained  by  the  stapplDg  of  {jiainUfTa  mala 
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through  ft  hole  whtoh  la  near  one  eod  of  the  bridge, 
and  ont  of  the  nsnal  route  of  traTeL 

2.  In  an  actioD  for  personal  injuries  by  a  fall 
MUied  by  plaintilTs  mule  steppine  through  a  hole 
in  a  bridge  spproaohtog  a  railroad  crossing, 
which  it  was  the  duty  of  the  company  to  maintain, 
evidence  of  the  mule's  habit  of  stumbling  is  rele- 
vant, as  tending  to  show  contributonr  negligence. 

8.  In  an  action  for  personal  injuries,  an  expert 
may  be  permitted  to  testify  that  they  were  ooca- 
sioned  by  a  fall  of  some  kind,  but  he  cannot  give 
his  opinion  about  speciflo  facts  of  the  fall,  as  to 
which  he  does  not  pretend  to  know  anything. 

^  Vindictive  damages  In  saoh  case  can  only 
be  recovered  when  the  evidence  Bbows  that  de- 
fendant has  bean  guilty  of  gross  negligence. 

Appeal  from  circuit  court,  Callman  coun- 
ty;  John  Moube,  Judee. 

Tbls  action  was  brought  by  the  appel- 
lants asalnst  the  appellee,  and  sought  to 
recover  damages  for  personal  Injuries  eus- 
talned  by  Mrs.  Mary  E.  Patterson,  the 
wife  ol  her  co-plalnlAn.  The  facts,  as  dis- 
closed by  the  bill  ot  exceptions,  and  upon 
which  the  plalntitfB  base  their  right  to 
recorer,  are  that  Mrs.  Patterson,  while 
riding  mnle-baek  along  a  public  road, 
which  was  crossed  by  the  defendant's  rail- 
road, was  thrown  from  the  mule  and  in- 

{ured,  by  the  mole  stepping  in  a  hole  In  a 
tridgfi  which  was  required  to  be  kept  In 
repair  by  the  defendant,— the  said  brld{^ 
benng  within  the  defendant's  right  of  way, 
and  constituting  an  approach  to  the  de- 
hndant's  crossing.  The  evidence  for  the 
defendant  tended  to  rebut  any  n^llgeuce 
or  failure  on  the  part  ot  defendant  to  keep 
the  said  bridge  In  proper  repair,  and  to 
establish  contributory  negligence  on  the 
part  ot  Mrs.  Patterson,  by  her  riding  too 
near  the  edge  of  the  bridge,  and  out  ot  the 
nsoal  route.  On  the  examination  of  one 
Dr.  Sams,  after  describing  the  Injury  and 
expressing  bis  opinion  thereupon,  he  said: 
"Suppose  aald  In] urlee  were  painful  from 
the  way  she  complained  ot  the  same.  My 
opinion  Is  that  said  Injuries  were  caused 
(rem  a  tall  off  ot  a  mule  or  horse  falling 
through  a  crossing  on  the  railroad. "  The 
defendant  objected  to  the  Introduction  of 
the  testimony  of  Dr.  Sams,  quoted  above, 
and  the  court  sustained  tbe  objection,  to 
which  ruling  the  plalntlfl  excepted.  On 
the  examination  of  David  N.  Patterson, 
one  of  the  plaintiffs,  and  husband  of  Mrs. 
Mary  £.  Patterson,  he  was  asked,  on  croas- 
examinatinn :  "  What  was  the  character 
of  the  mule  Mary  E.  Patterson  was  riding 
at  the  time  of  the  accident,  tor  stum- 
bling?" The  plain tlRs  objected  to  this  ques- 
tion, but  the  court  overruled  the  objec- 
tion, allowed  the  question  to  be  asked 
and  answered,  and  the  plalntills  duly  ex- 
cepted. 

Among  the  charges  requested  by  the  de- 
fendant, and  given  by  the  court,  and  to 
each  of  which  the  plalntltf  duly  excepted, 
were  the  following:  "(13)  The  court 
charges  the  jury  that  if  they  believe  from 
the  evidence  that  the  ^ald  bridge,  at  the 
crossing  where  the  alleged  Injury  is  said 
to  have  been  Incurred,  was  maintained 
by  the  defendant  In  such  manner  as  not  to 
unnecessarily  Impair  the  usefulness  ot  said 
public  road,  or  to  Interfere  with  the  safe 
enjoyment  ot  said  public  road,  then  the 
defendant  is  not  liable,  and  their  verdict 
should  be  for  the  defendant."  "(17)  lithe 


Jury  believe  that  if  Mrs.  Patterson,  In  at- 
tempting to  cross  the  bridge  in  question, 
had  followed  the  usual  and  ordinary 
method  of  crossing  it  by  the  general  trav- 
eling public,  she  would  not  have  been  In 
any  danger,  and  if  they  And  trom  tbe  evi- 
dence that  it  Mrs.  Patterson  was  hurt  at 
all  she  was  hurt  by  riding  near  the  ends 
of  the  cross-ties,  which  place  was  out  ot 
the  usnal  line  of  travel,  then,  in  riding 
where  she  did,  she  so  far  contributed  tu 
her  own  injury  as  to  prevent  any  recov- 
ery In  this  case.  (18)  II  the  Jury  bellore 
trom  tbeevldence  that  Mrs.  Patterson  was 
negligent  inattemptlng  to  cross  tbe  bridge 
In  question  by  riding  oat  ot  the  usual 
route  taken  by  the  traveling  public,  when 
she  could  have  crossed  It  with  safety  to 
herself  by  keeping  In  the  usual  mute,  then 
she  so  far  contributed  to  the  accident  and 
injury  as  to  prevent  any  recovery  in  this 
case,  and  the  jury  must  find  forthe  defend- 
ant. **  "  (25)  If  the  Jury  believe  from  the 
evidence  that,  at  the  time  of  the  accident, 
the  bridge  In  question  was  reasonably 
safe  and  convenient  for  the  traveling  pub- 
lic, exercising  ordinary  care  and  prudence 
for  their  own  safety,  they  must  find  for 
the  defendant. "  There  were  many  excef)- 
tlons  taken  to  the  rulings  of  tbe  court  be- 
low, and  all  were  here  assigned  as  error. 
W.  T.  L.  Cofar^  for  appellantB. 

SoHEBViLiiB,  J.  1.  It  was  Competent 
for  the  witne«B  Dr.  Sams  to  give  his  opin- 
ion, as  an  expert,  that  the  Injuries  of  the 
plaintlfl  Mrs.  Patterson  were  caused  by  a 
fall  ot  some  kind,  but  not  by  a  fall  from  a 
mule  or  horse  at  a  particular  railroad 
crossing,  as  to  the  tacts  ol  which  ha  neither 
knew,  nor  pretended  to  know,  aujrthing. 
The  evidence  bearing  on  this  point  was 
properly  excluded. 

2.  Theevidence  tended  to  show  that  tbe 
Injury  complained  ol  was  received  by  rea- 
son ot  the  plaintiff's  mule  tailing  through 
a  hole  In  a  bridge.  The  habit  ot  the  ani- 
mal tor  stumbling  was  a  relevant  tact,  la 
view  of  the  liability  ot  such  a  vice  to  con- 
tribute to  such  an  accident.  The  evidence 
bearing  on  tbis  point  was  properly  ad- 
mitted to  throw  light  on  the  Inquiry  as 
to  any  alleged  contributory  negligence  on 
tbe  plaintiff's  part  which  may  have  pro- 
duced the  Injury.  It  is  sufficiently  obvious 
that  the  Inquiry  as  to  the  "character"  ot 
the  animal  for  stumbling  bad  reference  to 
habit,  and  was  so  understood  by  the  wit- 
nesses. 

3.  The  court  properly  charged  the  Jury 
that  there  could  be  no  recovery  ot  exem- 
plary or  vindictive  damages  by  reason  ot 
any  want  of  care  on  defendant's  part  lesa 
than  gross  n^llgence.  Railroad  Co.  v. 
McLendon,  63  Ala.  266 ;  Llenkaul  Mor- 
ris, 6«  Ala.  406;  Telegraph  Co.  v.  Way,  83 
Ala.  542,  4  South.  Kep.  844. 

4.  It  a  railroad  company  constructs  Its 
road  across  a  public  road  or  highway, the 
duty  devolves  upou  it  to  put  and  keep 
the  approaches  and  crossing  in  proper  re- 
pair for  the  use  ot  the  traveling  public. 
Tbls  duty  will  be  sufficiently  discharged  it 
the  lilghway  is  maintained  In  a  reason- 
ably safe  and  convenient  condition  so  as 
not  to  materially  Impair  its  ns^ulnesH,  or 
Interfere  with  its  sate  enjoyment  by  trav- 


Digitized  by 


Google 


AJ».) 


WILLIAMS  o.  FLOWEKS. 


489 


dera,  who  exercise  ordinary  care  and  prn- 
dence  for  their  own  safety  In  mlng  it. 
Coal  Co.  V.  Davis,  79  Ala.  df^ ;  Ballroad  Co. 
T.  McLendon,  68  Ala.  266;  9  Amer.  &  Eng. 
Cyclop.  Law,  411 ;  Shear.  A  R.  tieg.  357, 
451,  463.  ChargOB  nnmbered  18  and  25 
taarmonlM  entirely  with  this  view  of  the 
law. 

6.  We  perceive  no  error  In  the  court's 
giving  instrautlons  nnmbered  17  and  18, 
requested  by  the  plaintiff.  It  the  plalntlft 
Mrs.  Patterson  was  so  negligent  as  to  ride 
oat  of  the  nsnal  route  of  travel^  commonly 
need  by  others,  and  which  coald  bare 
bem  need  with  safety  by  herself,  on  the 
occasion  of  her  Injury,  and  was  hart  by 
rldfns  near  the  end  of  the  bridge,  this 
would  presumptively  be  a  want  of  ordi- 
nary care,  snch  as  wonld  defeat  recovery, 
provided  it  contributed  to  such  Injury. 
The  Instmetions  assert  nothing  more  than 
this. 

6.  The  record  does  not  show  the  rulings 
of  the  eoart  on  the  several  demurrers  with 
gnfficlent  certainty  to  mable  us  to  pass  on 
them  Intelligently ;  nor  do  the  assignments 
of  error,  based  on  these  rulings,  appear  to 
be  insisted  on  in  ai|rument.  We  decline, 
therefore,  to  cunslder  them.  The  other 
niUnfCB  of  the  court  seem  to  be  tree  from 
enor,  and  the  Judgment  Is  affirmed. 


WiLUAMB  et  al.  V.  Flowxbs. 
(9u,pTcme  Court  of  Alabama.   April  U,  1890.) 

pKOnSSORT  Non— USTJBT— ATfOBNBT*8  PBBS. 

1.  A  stipulatloD  In  b  ooteto  pay  *'all  costs  for 
oollocUng  tbe  above,  not  less  than  ten  per  cent., " 
iBdodes  an  attorney's  fee  for  bringiog  salt. 

9.  Snoh  agreement  does  not  reader  the  oon- 
ttaet  nsariooB,  tbougb  only  a  reasonable  fee  oould 
bereoovarod. 

Appeal  from  chancery  court,  Jefferson 
county ;  Thomas  Cobbs,  Chancellor. 

The  bill  In  this  case  was  filed  by  the  ap- 
pellee, as  transferee  of  the  note  sued  on,  to 
enforce  a  vendor's  lien  on  the  land  for  the 
purchase  money  for  which  It  was  given  by 
the  appellants,  defendants  below.  It  con- 
tained a  stipulation  to  pay  costs  of  collec- 
tion In  addition  to  legal  interest.  A  de- 
murrer by  defendant  was  overruled.  Upon 
final  hearing  on  pleadlnf^s  and  proof,  the 
chancellor  decreed  plainttft relief  as  prayed. 
The  defendants  appeal,  and  assign  the  de- 
ree  of  the  chancellor  as  error. 

Motintjoy  A  TomliBBon.  lor  appellantB. 
AlBX.  T.  iMBdout  for  appellee. 

Cu>PTON,  J.  A  demurrer  was  Interposed 
to  so  mncb  of  the  bill  asseelis  to  enforce  the 
collection  of  solicitor's  fees  under  the  fol- 
lowing stipulation  contained  In  the  note 
upon  which  tbe  bill  ts  founded :  "It  is  fur- 
ther agreed  that  the  undersigned  [makers] 
shall  pi^  all  costs  forcoUeettng  the  above, 
not  lees  than  ten  per  cent.,  on  failure  to 

Say  at  maturity.  **  Thespecial  grounds  of 
emurrer  are  that  the  term  "  costs  for  col- 
lectinK''doe8  not  include  solicitor's  fees  for 
bringing  the  suit,  and,  if  It  does,  that  the 
contract  Is  usurious.  In  practice,  costs 
and  fees  are  different  In  their  nature ;  costs 
l>elng  an  allowance  to  a  party  for  expenses 


incurred  in  prosecuting  or  defending  a  suit, 
and  fees  being  compensation  to  an  officer 
for  services  rendered  In  tbe  progress  of  a 
cause.  TlUman  v.  Wood,  68  Ala.  678.  la 
common  parlance  tbe  compensation  pa  d 
an  attorney  Isdenominated  a^tee,  "In  con- 
tradlstlncnon  to  thecosta  Incident  to  the 
Judgment ;  but  In  Its  legal  sense  the  term 
^'costs"  denotes  not  only  the  expenses  In- 
curred by  reason  of  being  a  party  to  legal 
proceedings,  but  also  tbecharges  which  an 
attorney  Is  entitled  to  recover  from  his 
client  as  remuneration  for  his  professional 
services.  Rap. &  L.  Law  Diet.  Itlsmanl- 
lest  that  the  parties  meant  that  the  term 
"costs  tor  collecting,"  as  used  In  the  note* 
should  be  understood  in  Its  broadest  signi- 
fication; otherwise  tbe  stipulation  would 
have  no  effect,  tor  without  it  dMendants 
would  be  liable  to  the  costs  incident  to 
tbe  decree.  We  therefore  construe  the  term 
as  having  been  Intended  to  include  the 
compensation  which  the  payee  of  tbe  note 
might  have  to  pay  an  attom^  for  bring- 
ing a  suit  to  enforce  Its  collection.  It  ts 
well  settled  by  our  decisions  that  an  agree- 
ment to  pay  the  reasonable  attorney's 
lees,  which  the  payee  ol  a  note  would  have 
to  pay  If  forced  to  collect  by  suit.  In  addi- 
tion to  the  legal  interest,  does  not  render 
the  contract  usurious. 

Defendants  contend  thatthetermsof  the 
agreement  to  pay  all  costs  for  collecting, 
not  less  than  10  percent. ,  wilAioDt  reference 
to  thereasonablenessof  thccharges,  makes 
the  contract  usurious.  In  Hanterv.  Linn, 
61  Ala.  494,  the  agreement  was  to  pay,  if 
it  became  necessary  to  Institute  legal  pro- 
ceedings to  recover  the  amount  of  the 
notes,  the  fee  of  the  attorney  employed, 
**Boch  fee  to  be  ten  per  cent,  of  the  amount 
sued  for  and  recovered,  "-^ui  unconditional 
agreement  to  pay  10  per  cent.  It  was  held 
that  this  stipulation  does  not  constitute 
tbe  contract  usurious,  but  that  the  cred- 
itor could  recover  only  a  reasonable  fee, 
though  he  stipulated  for  a  larger  sum  or 
per  cent.  In  Wood  v.  Machine  Co.,  83  Ala. 
424, 8  South.  Rep.  767,  the  note  obligated 
tbe  maker  to  pay  principal,  Interest,  and 
10  per  cent,  attorney's  teem.  It  was  ruled 
that  the  note  was  sufficient  to  support  a 
Judgment  by  default  tor  the  entire  amount 
due,  including  attorney's  fees,  without  tbe 
intervention  of  a  Jury.  These  decisions 
show  that  an  agreement  to  pay  10  per 
cent,  ot  the  amount  recovered  in  addition 
to  the  l^ul  Intwest  Is  not  Itself  nsnrioas. 
The  amount  stipulated  must  be  reasona- 
ble,  or  at  least  not  obviously  excessive; 
for  no  form  which  may  be  given  to  the 
contract — no  device— -can  evade  the  statute 
against  usury  If  the  intent  appears,  or  Is 
shown,  to  secure  a  profit  in  addition  to 
the  legal  interest  and  the  reimbursement 
of  tbe  creditor  ot  the  expenses  which  be 
may  Incur  In  collecting  the  note.  The 
chancellor  referred  to  the  register  the  as- 
certainment of  what  was  a  reasonable  at- 
torney's fee,  and  be  reported  that  10  per 
cent,  was  reasonable.  Tbe  proof  fully  sus- 
tains his  report.  There  is  not  only  no  evi- 
dence tending  to  show  a  purpose  to  take 
usury,  but  the  proof  overcomes  the  defense. 

Affirmed. 
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Powell  et  a/.  ▼.  Hiolbt. 
iSapreme  Coturt  <jf  AltOttma.  April  9, 1S90.) 
Spwitzo  PauoKMAHCT— GcororaKUfs— Statdu  ov 

1.  Where  a  purchaser  of  laodft  who  had  ftgreed 
to  erect  thereon  one  residence  within  four  months, 
and  another  witbia  a  year,  was  notified  within  the 
four  months,  and  while  building  the  first  house,  to 
mrrender  posseBsion  to  the  vendor,  who  shortly 
after  saed  In  ejectment,  the  failure  to  build  tbe 
second  house  within  the  year  wan  not  the  laches  of 
the  purchaser,  and  did  not  not  estop  him  from  ob- 
taimnffeauitaole  relief. 

a.  Where  plaintiff  aakod  a  spedfio  perform- 
anoe,  and  failed  to  make  out  a  case  for  tt,  but 
showed  facta  entitling  him  to  have  a  lien  declared 
npon  the  premises  for  relmburMtnenta,  the  ease 
was  properly  retained  for  the  purpose  of  girloK 
such  relief. 

8.  Ondaraoontraotofsaleof  laodsmadeiDhls 
own  name  Xa  one  who  had  no  title,  but  who  was 
authorized  thereto  by  tbe  owner,  the  vendee  ac- 
quired only  an  equitable  right. 

4.  An  agreement  for  the  future  ezohange  of 
lends  for  a  piano  was  released  from  X!b»  operation 
of  the  statute  of  f  rauda  (Code  Ala.  %  ITDS,  aUbd.  6) 
when  the  vendor  received  the  piano  and  acnroised 
dominion  over  it. 

Appeal  from  city  coart  of  Birmingham; 

H.  A.  Sharpe,  Judgre. 

The  bill  in  this  case  was  filed  by  the  aE>- 
pellee  against  tbe  appellants,  C.  B.  Powell 
and  E.  B.  Powell,  and  sought  to  have  a 
contract  epeclBcally  performed  by  tbecon- 
veyance-of  certain  lots  In  caeveland,  Ala., 
as  shown  by  the  bill,  and  to  have  com  pen- 
satlon  awarded  for  tbe  parchase  money 
paid  and  iraprovements  placed  on  said 
lots  by  complainant.  In  case  a  specific  per- 
formance of  the  contract  conld  not  be  de- 
creed. The  contract  sought  to  be  enforced 
was  made  September  7, 18S7,  between  the 
complainant,  Hlgley,  and  B.  B.  Powell, 
one  of  tbe  d^endanta.  By  this  contract 
E.  B.  Powell  sold  four  lots  in  the  town  of 
Cleveland  to  complainant  for  91)800,  and 
agreed  to  take  in  payment  therefor  a 
**  Decker  ft  Son  Extra  Style  piano.  In  ma- 
hogany case,  and  an  exact  duplicate  of 
Mr.  McDanlel's  pfano;**  and  complainant 
agreed,  within  four  months  from"Oct«ber 

I,  1887,  to  erect  a  neat  two-story  residence 
on  two  of  the  lota,  and  within  twelve 
months  to  balld  a  residence  bouse  on  the 
other  two  lots,  to  cost  not  less  than  $1 ,500. " 
Tbe  complalnantallegesthat  heperformed 
his  part  of  this  contract  by  delivering  the 
piano,  and  by  building  one  of  the  houses, 
and  that  he  was  proceeding  to  build  the 
other  house,  when  he  was  stopped  by  re- 
spondents,  who  proceeded  to  dispossess 
him  by  an  action  of  ejectment.  In  the  an- 
swer of  both  of  tbe  respondents,  this  con- 
tract Is  admitted, but  it  is  claimed  that  E.B. 
Powell  was  without  authority  to  bind  C. 
B.  Powell  by  saidcontract ;  the  lots  belong- 
ing to  C.  B.  Powell.  The  bill  was  filed  on 
the  6th  of  March.  1888,  within  the  12 
months  within  which  the  second  house 
was  to  be  built,  bnt  after  the  action  of 
e]ectment  had  been  brought  by  the  re- 
spondents. The  bill  averred  that  the  said 
E.  B.  Powell  was  the  agent  of  C.  B.  Pow- 
ell, and  had  a  power  ol  attorney  to  sell 
the  lots  In  question.  The  respondents 
deny  that  E.  B.  Powell  hud  at  the  time  a 
power  of  attorney  to  sell  these  lots,  but 
each  admit  that  he  had  had  such  power  of 
attorney,  bat  that  It  had  been  revoked ; 


bnt  It  Is  shown  thai;  C.  B.  Powell  bad  nev- 
er given  E.  B.  Powell  any  notice  of  the 
revocation,  and  E.  B.  Powell  says  that  he 
thought  he  was  acting  under  such  power. 
There  was  testimony  tending  to  show 
that  C.  B.  Pow^l,  on  being  informed  of  the 
trade,  ratified  it,  as  1»  shown  by  an  exhib- 
it to  tbe  bill,  In  which  he  changed  tbe  con- 
tract otsale  by  changing  tbennmbere  of  tbe 
lots  sold,  by  striking  out  some  and  Insert- 
ing others.  It  Is  further  shown  that,  after 
having  been  fully  informed  of  the  contract 
between  H  Igley  and  E.  B.  PoweU,C.  B.  Pow- 
ell stood  by  and  saw  Ulgley  expending  bis 
money  In  improving  the  property,  and 
rather  encouraged  Hlgley  In  so  doing,  by 
showing  falm  his  lines,  pointing  out  tbe 
lots,  and  telling  him  where  to  build.  It  la 
also  shown  that  Hlgley  pcdd  a  part  of  the 
purchase  money,  and  was  put  in  posses- 
sion by  G.  B.  Powell.  It  Is  contended  by 
the  complainant  that  be  met  the  obliga- 
tion ol  the  contract  to  deliver  Powtii  the 

flano  according  to  the  speclfleatlona;  bnt 
'owell  denies  this.  It  is  shown  by  the 
complainant  ttiat,  after  the  arrivfd  of  the 
piano,  it  waa  tamed  over  to  Powell,  and 
was  delivered  by  Hlgley,  according  to  the 
Instmctlons  of  0.  B.  Powell,  to  one  Wat- 
kins,  to  whom  Powell  had  traded  It  (or 
brick.  Additional  facts  are  stated  in  the 
opinion.  From  the  decree  the  defendants 
appeal,  and  assign  the  same  as  error. 

Csibsmesa  A  Weakley  and  Smttb  A  Xrowe, 
for  appellants.  Lane  A  Wbttet  tor  appel- 
lee. 

STONBtCtl.  Many  grounds  of  demurrer 
were  Interposed  In  this  case,  questioning 
the  suflSclency  of  the  bill.  The  city  court 
overruled  the  demurrer,  and  at  the  same 
time  orermled  the  mntloa  of  defendant 
to  dismiss  the  bill  for  want  of  equity. 
Those  rulings  areseverally  assigned  as  er- 
ror. We  think  the  bill  sufficient,  and  find 
no  error  In  either  of  these  rulings. 

It  Is  also  urged  on  behalf  of  appellant 
that  there  Is  a  fatal  variance  between  the 
allegations  of  the  bill  and  the  proof  In  the 
cause,  and  for  that  reason  the  decree 
should  be  rsversed.  We  hold  that  the 
variances  complained  of  are  only  incidental 
to  tbe  main  Inquiry,  and  that  there  Is  a 
substantial  conformity  of  tbe  proof  to  the 
all^atlons.  There  Is  no  merit  In  eltherof 
the  foregoing  objections. 

There  is  very  great  contrariety  of  testi- 
mony In  this  record.  We  think  that  up- 
on all  material  questions,  save  one,  there 
Is  not  much  difficulty  In  arriving  at  the 
true  state  of  the  facts.  We  summarise 
them,  as  we  feel  authorised  to  find  them 
reasonably  established:  First.  The  legal 
title  to  the  lots  was  la  0.  B.  Powell,  and 
he  alone  was  authorized  to  make  a  con- 
tract of  sale  which,  perse,  would  be  bind- 
ing under  the  statute  of  frauds.  Second. 
That  E.  B.  Powell  was  the  agent  of  G.  B., 
his  brother,  to  negotiate  sales  of  the  lots, 
with  enlarged  discretion,  if  not  some  ex- 
pectant Interest,  which,  as  a  rule,  C.  B. 
Powell  wonld  and  did  ratify  and  make 
binding.  Tbfrd.  That  when  C.  B.  Powell 
was  Informed ot the  sale  to  Hlgley,  and  Ita 
terms;  be  did  not  repudiate  it  outright,  as 
being  unauthorised,  bnt  that  he  so  far 
sanctioned  and  approved  it^  thongh  reluo- 
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tantly,  as  to  indace  Hlgley  to  put  Im- 
provementa  on  the  lots  In  value  exceeding 
that  of  the  lots  In  thelrunlmproved  state; 
and  that  he  stood  by  and  witnessed  the 
erection  of  the  Improvements  without  re- 
monBtronce  or  objection.  Forney  v.  Cal- 
houn Co.,  84  Ala.  21S,  4  Soatb.  Bep.  153. 
Foarth.  That  when  the  piano  arrived  he 
still  failed  to  dlBafRnn  the  contract,  and 
knu  wlnfcly  permitted  the  IniproTementa  to 
progress,  until  Watklns,  by  fllffht,  dis- 
grace, and  confessed  InsolTencyt  demon- 
strated tbat  nothing  conld  be  expected 
from  him. 

The  question  upon  which  the  testimony 
leaves  the  mind  less  satisfied  is  whether, 
when  the  piano  arrived,  Powell  so  far  rec- 
o^lsed  and  treated  It  as  his  own  as  to  ef- 
fect Its  sale  through  Higley  as  his  agent. 
On  this  question  the  testimony  of  Higley 
and  that  of  Pow^l  stand  diametrically  op- 
poserl.  But  taking  no  account  of  the  tes- 
timony of  Watklns,  who  is  heavily  im- 
peached, Hlgley's  testimony  Is  materially 
corroborated  by  that  of  the  witnesses  Jem- 
taun  and  Lusky.  In  reaching  the  conclu- 
sion he  did,  the  chancellor  must  have 
found  this  issue  In  favor  of  Higley,  and 
we  concur  with  him.  The  contract,  as 
we  have  said,  was  not,  when  made,  en- 
forceable, by  reason  of  the  statute  of 
frauds.  When  the  piano,  the  promised 
conslderatitHi  of  tha  lots,  was  recelTed  by 
Powell,— we  mean  by  received,  when 'he 
assnmed  control  and  dominion  orer  It  by 
directing  its  exchange  tor  brick,— this  was 
payment  for  the  lots,  and  took  the  (ton- 
tract  without  the  statute  of  frauds.  Code 
1K86,  9  1788,  subd.  5,  and  note:  Heflln  v. 
Milton,  69  Ala:  354.  The  chancellor  did 
not  decree  the  contract  to  be  specif- 
ically performed ;  but,  as  we  under- 
stand the  record,  his  failure  to  do  so  was 
not  induced  by  any  finding  of  his  that  the 
contract  was  not  fair.  Just,  reasonable, 
and  equal.  S  Brick.  Dig.  361.  §§  415  et  seq. 
Passing  on  to  the  question  of  values,  the  tes- 
timony inclines  us  tol>elleve  that.  In  nego- 
tiating the  trade,  both  the  lots  and  piano 
were  overvalued.  We  are  not  convinced 
that  the  fourlots  had  a  greatervalue  than 
the  piano.  The  real  difficulty  was  tbat 
the  year  bad  expired,  and  Higley  bad  not 
built  the  second  house,  which  bis  contract 
bound  him  to  build  within  the  year.  This 
rendered  it  impossible  to  enforce  the  si>e- 
dflc  performance  of  the  contract.  If  this 
failure  was  the  reanlt  of  his  own  neglect, 
or  non-excused  failure  to  perform  his  part 
the  stipulations,  then  chancery  will 
grant  him  no  relief,  bnt  leave  him  to  his 
remedy  at  law,  if  he  have  any.  Was  his 
failure  the  result  of  his  own  non-excused 
fault?  The  chancellor  must  have  found 
that  it  was  not.  and  we  agree  with  blni. 
The  contract  was  made  in  September, 
1887.  and  by  Its  terms  Higley  was  to  erect 
on  ihB  lots  one  house  in  4  months  after 
October  Ist  then  next,  and  a  second  house 
within  12  months.  The  first  house  was 
nearing  completion  when  In  January,  1888, 
Powell  notified  Higley  to  surrender  the 
posseftsionof  thelots  to  him  at  once,  or  pay 
film  $1,800,  the  purchase  price.  This  was 
before  the  expiration  of  the  four  months 
allowed  for  the  erection  of  the  first  house, 
but  after  the  receipt  and  sale  of  the  piano. 
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Soon  thereafter  Powell  instituted  the  ac- 
tion  of  ejectment  to  turn  Higley  out  of 
possession.  This  excused  Higley  from  pro- 
ceeding to  erect  thesecond  house,  and  fixed 
the  fault  of  the  failure  on  Powell. 

The  chancellor,  although  he  declined  to 
decree  the  specific  execution  of  the  con- 
tract, did  not  dismiss  the  bill.  On  the  con- 
trary, be  decreed  that  complainant  wasen- 
titled  to  relief,  and  ordered,  adjudged,  and 
decreed  "that  compensation  be  allowed 
and  made  tucomplainant  forthe  payment 
made  by  him  In  and  by  the  piano,  •  •  • 
and  for  the  Improvement  made  by  him  up- 
on said  lots,  *  *  *  and  tbat  said  lots 
[describing  them]  be,  and  they  are  hereby, 
charged    in  favor  of   the  complainant 

*  *  *  with  an  amount  equal  to  the  val- 
ue of  said  piano,  with  interest  thereon, 

*  *  *  and  also  with  an  amount  equal  to 
the  value  of  said  Improvementa,  with  In- 
terest thereon,  *  *  *  less  an  amount 
equal  to  the  value  of  tbe  use  of  said  prem- 
ises during  the  complainant's  possession 
thereof."  He  then  made  an  order  refer- 
ring the  question  of  taking  tbe  account  to 
the  register. 

It  is  contended  for  appellant  that,  if  ap- 
pellee has  any  cause  of  action,  it  is  a 
legal  demand,  and  he  should  have  been  re- 
mitted to  that  furum  forits  assertion.  We 
cannot  agree  to  this,  for  two  reasons: 
f^tist.  The  title  being  in  C.  B.  Powell,  and 
the  contract  made  In  the  name  of,  and 
signed  by,  E.  B.  Powell,  complainant's 
right  was  and  Is  equitable,  and  can  only 
be  adequately  enforced  tn  equity.  Second. 
Higley,  under  the  circumstances  of  this 
case,  was  entitled  to  have  a  lien  declared 
on  the  lots  for  his  reimbursement,  and  eq- 
uity alone  can  declare  and  enforce  such 
lien.  There  may  be  other  reasoiw,  but  the 
forgoing  are  aufflcient. 

In  Aday  v.  Echols,  18  Ala.  863,  that  able 
Jurist,  Chief  Justice  Darqan,  said :  "  The 
rule  Is  tbat  wben  a  purchaser  enters  into 
posseeslon,  and  upon  the  faith  of  a  con- 
tract has  made  valuable  Improvements 
upon  the  land,  and  afterwards  flies  his  bill 
to  compel  a  specific  performance,  but  fails 
to  make  out  such  a  case  as  entltlee  him  to 
that  relief,  the  bill  may  be  retained  for  the 
purpose  of  allowing  him  compensation,  if 
he  has  not  a  full  and  adequate  remedy  at 
law."  Goodwin  v.  Lyon,  4  Port.  (Ala.) 
297;  Allen  v.  Young,  6  South,  Rep.  747; 
2  Story,  Eq.  Jur.  §§  799.  799fl;  Phillips  v. 
Thompson.!  Johns. Cb.  131 ;  Prattv.Law^ 
9  Cranch.  456;  Masson's  Appeal,  70  Pa.  St. 
26;  Plnnock  v  Oougb,  16  Vt.  600;  Rider  v. 
Gray,  69  Amer.  Dec.  135;  Land  Co.  v.  Gra^ 
dy,  33  Ark.  550;  Nagle  v.  Newton,  22  Grat. 
814;  Wat.  Spec.  Pert.  5  515. 

We  think  the  principle  declared  In  Aday 
V.  Echols,  18  Ala.  353,  precisely  covera  this 
case,  and  tbat  tbe  dl^conrt  did  not  err  in 
tAe  decree  rendwed. 

Affirmed. 


BoBiNBON  et  «/.  T.  Hoi/r. 
(AqMWw  Court     .Alabama.  April  14,  1800.) 

IAkdlord  and  Tknatti — Denial  or  Titls — HoLiv 

iso  Over. 

I^intiftt  bought  lands  of  defendant  on  fore- 
doBure,  and  afterwards  rented  them  to  taim  for 
16B7.   BefTOe  the  expiration  of  the  term  defend- 
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ut  notlfled  pldntiirs  that  he  olalnied  the  lAod  m 
owner,  and  would  hold  no  lonser  as  teaant.  Held, 
tiiat  be  could  not  repudiate  nil  teoancy  wttbont 
surrendering  possession,  and,  having  occupied  the 
lands  during  18S8,  was  liable  for  rent  as  npon  a 
contract,  in  the  same  temu  as  that  of  the  prerious 
year. 

Appeal  from  circuit  coart,  Ifacon  coun- 
ty; J.  fi.  DowDELL,  Judge. 

Thla  was  an  action  07  the  appellaute 
against  tbe  appellee,  and  sought  to 
recover  the  rent  tor  the  year  1888.  The 
suit  wae  commenced  by  the  Issuing  and 
levying:  of  an  attachment.  The  evidence 
tended  to  prove,  for  the  plalntUfB,  that 
they  rented  the  land  to  the  defendant  for 
the  year  1887.  and  took  his  rent  note  for 
thesame;  tfaatdurlngtbeyearoneThomp 
son.  the  agent  of  the  plalntilT,  told  the  de- 
fendant, on  one  or  two  occBBlons,  that  he 
could  have  the  land  for  the  next  year  on 
the  same  terms  as  for  1887,  but  the  defend- 
ant  said  nothing,  except  that  It  was  Ms 
intention  to  redeem  the  said  land,  which 
had  been  bought  by  the  plaintltto  at  a  sale 
under  a  morrgage  made  by  defendant; 
that  on  another  occasion  he  admitted  he 
owed  tbe  rent  for  1888;  that  tbe  defendant 
never  redeemed  tbe  land,  nor  did  be  ever 
surrender  possesalon  during  the  year  1887 
or  1888,  but  that  he  continued  to  occupy 
the  same  during  the  year  1888.  The  evi- 
dence for  the  defendant  tended  to  show 
that  the  defendant  did  not  admit  that  he 
owed  the  rent  for  the  year  1888 ;  that  fai 
the  fall  of  1887  he  notlfled  the  agent  of 
plaintiffs  that  "he  would  no  longer  hold 
the  lands  as  plaintiffs'  tenant,  but  that  be 
repudiated  the  relationship  of  tenant  and 
landlord  between  them. "  He  further  tee- 
ttfled  thafhedld  not  hold  tbelandsinlSSS 
a«  t^ant  of  plaintiffs,  but  claimed  them 
as  bis  own."  Thlswaa  snbiitantlaUy  all 
tiie  evidence;  and  thereupon  theconrt,  of 
Its  own  motion,  charged  the  lury  as  fol- 
lows: "  If  they  believed  from  the  evidence 
that  In  the  tall  of  1887,  and  before  tbe  be- 
ginning of  the  year  1888,  Holt  notified 
Thompson,  as  agent  for  plaintiffs,  that  he 
would  no  longer  hold  the  land  as  thdr 
tenant,  but  that  he  repudiated  the  rela- 
Uonshtp  of  landlord  ana  tenant  between 
them,  and  nothing  more  was  said  between 
the  parties,  and  no  other  contract  entered 
Into  between  them,  then  they  must  And 
for  the  defendant."  The  plaintiffs  ex- 
cepted to  this  charge,  and  to  other  rul- 
ings of  thesame  tenor.  Verdict  and  Judg- 
ment for  dtfendant,  from  which  plaintiffs 
appeaL 

fV.  FoatBF,  for  appellants.  J.  B. 
Cobb,  for  appellee. 

McClellan,  J.  It  l8  thoroughly  well 
settled  and  familiar  law  that  a  tenantcan- 
not  dispute  the  title  of  his  landlord  while 
in  possesion  under  a  lease,  or  while  hold- 
ing over  after  the  expiration  of  his  lease. 
1  Tayl.  Landl.  ft  Ten.  §  89;  2  Tayl.  Landl. 
&  Ten.  5§  705-707;  Elliott  v.  Dycke,  78  Ala. 
150;  Wells  v.  Sheerer,  Id.  142;  Crim  v. 
Nelms,  Id.  604;  Pope  v.  Harklna,  16  Ala. 
821;  Houston  v.  Farrla.  71  Ala.  670, 74  Ala. 
162. 

It  Is  equally  well  settled  that  a  tenant 
for  one  year, "  who  hulds  over  after  tbeex- 
plratlon  of  his  term  without  paying  rent, 
or  otherwise  acknowledging  a  continu- 


ance of  tbe  tenancy,  becomes  either  a  tres- 
passer or  a  tenant,  at  the  option  of  the 
landlord.  •  •  •  But  the  tenant  has  no 
such  Section.  Hta  mere  continuance  In 
possession  flxea  him  as  a  tenant  for  an- 
other year,  if  tbe  landlord  thinks  proper 
tolnstfitnpon  tt;"  and  this  notwithstand- 
ing the  fact  that  the  tenant  refuses  to  con- 
tinue the  lense,  and  gives  notice  of  his  pur- 
pose not  to  do  so.  From  this  state  of 
tacts,  tbe  landlord  electing  to  treat  tbe 
continued  occupancy  as  a  tenancy,  which 
he  will  be  held  to  have  done  from  alight 
circumstances,  the  law  implies  a  contract 
between  the  parties  for  a  lease  of  another 
term  of  one  year,  on  the  same  terms  as 
were  agreed  on  in  the  expressed  contract 
forthe  previous  term ;  and  all  theinddents 
of  this  Implied  lease,  all  the  relations, 
rights,  and  remedies  of  the  parties  there- 
under, are  cbe  same  as  lf  .lt  had  been  an 
express  renewal.  1  Tayl.  Landl.  ft  Ten.  S 
22;  Conway  v. Starkweather.  1  Denlo.llS; 
Schuyler  v.  Smith.  61  N.  Y.  809;  Parker  v. 
Hollls,50  Ala.4U;  Wolfle  WoUle,69  Ala. 
649. 

Tbe  aspect  of  the  evidence  in  this  case 
most  favorable  to  the  rulings  of  the  court 
below  established  tbe  relation  of  land- 
lord and  tenant  betwemtfaepleJutlffs  and 
defendant,  within  the  foregoing  principles  ; 
and  those  rulings,  in  so  far  as  they  denied 
a  right  of  recovery  in  this  action,  proceed- 
ing; as  It  did,  by  attachment  for  the  rent 
of  the  premises  during  the  year  In  whlcb 
the  defendant  held  over,  were  erroneous. 

Tbe  Jadgment  Is  reversed,  and  the  cause 
remanded. 

Thbowsb  V,  Brandon  et  al. 
(auprmne  Court  of  Alabemui.  April  14,  1890.) 
SraxoNs— Tnat  or  Sbbvicc 
Code  Ala.  |  3781,  provides  that,  "when  the 
summons  is  executed  twenty  days  prevloaa  to  tbe 
return  term  thereof,  tbe  cause  *  «  •  stands  for 
trial  that  term."  Section  11  provides  that  '*the 
time  within  whioh  any  act  Is  provided  by  law  to  be- 
done  must  he  oomputed  by  excluding  the  first  day 
and  Indudtag  the  last. "  Held,  when  a  summooa 
was  exeeutea  30  days  before  tbe  retam-term, 
counting  the  first  day  thereof,  the  caoss  was  prop- 
erly tried  at  that  term. 

Appeal  from  circuit  court.  Dale  conn^; 
J.  M.  Caruichabl,  Judge. 

This  was  a  statutory  real  action.  In  the 
nature  of  ejectment,  brought  by  the  appeU 
lees  against  the  appelant.  Tbe  sheriff'* 
return  on  tbe  summons  and  complaint 
showed  that  tbesamewasexecnted  on  the 
24th  day  of  December,  1888,  and  tbe  court 
convened  on  the  14th  day  of  January, 
1888.  The  appellant  contoids  that  this 
was  not  such  a  service  of  20  days  previous 
to  tbe  return-term  as  would  allowthecase 
to  be  tried  at  that  term  of  tbe  court. 

Cbaa.  WllkiusoD,  for  appellant.  J.  JF*. 
Flournoy,  for  appellees. 

McClbllan,  J.  There  is  nothing  in  th» 
oblectlon  relied  on  to  operate  a  reversal  ot 
tbe  judgment  In  this  case.  In  determining 
whether  service  ot  summons  has  been  per- 
fected 20  days  previous  to  the  return- term, 
tbe  first  day  of  the  term  Is  thelastday  of  the- 
period  limited ;  and  U.  by  Including  tbisday , 
as  required  hy  section  11  of  tbe  Code,  20 
days  have  elapsed  after  the  day  of  servlee,. 
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the  ease  etands  for  trial  at  that  teim. 
Sncfa  has  been,  we  belleTe,  the  universal 
nnderstandlnf;  and  practice  of  the  bar  and 
ntai  pHna  courts,  and  Is,  we  do  not  donbt, 
the  Boand  construction  of  section  2731  of 
the  Code.  Qarner  t.  Johnson.  23  Ala.  404, 
601. 

The  Judgment  uf  the  drcnit  court  la  af- 
flrmed. 


Wbbb  et  aJ.  t.  Bali^ard. 
(SupranM  Court  t>f  Alabama.    April  10, 1890.) 

ASMDrUTBATOU— Salb  OT  LAITD— CoWTETAaCB. 

1.  An  admloistrator  haTlng  sold  land*  by  order 
of  the  probate  court,  and  received  the  price  there- 
of, a  decree  was  entered  ordering  him  to  make  a 
ooaveysDce  to  the  porchaser,  which  was  never 
dona.  The  purohaser,  without  taking-  posBessiOQ, 
flzchaaged  the  lands  for  others,  but  gave  no  oon- 
vqranee  to  his  vendee.  The  latter  want  Into  pos- 
aeaalon ;  and  pUUnUff,  olalmtng  bv  proper  convev- 
anoeo  from  hfm,  prayed  the  court  to  order  the  ad- 
ministrator to  execute  a  conveyance  to  him.  Beiti, 
that  the  exchange  was  void  onder  the  statute  of 
frauds,  and  the  probate  court,  having  no  equitable 
powers,  could  not  make  such  order. 

2.  Code  Ala.  f  2124,  provides  that,  when  the 
purchase  money  of  lands  sold  by  order  of  court 
oaa  been  paid  "by  the  purchaser  or  his  heirs,  or 
any  other  pwson  holding  under  htm,  directly  or 
derirativeiy, "  the  court,  on  application,  Bball  order 
s  conveyance  to  such  person.  Held,  tbat  plain- 
tilt  was  not  "holding"  under  the  purcbasM',  and 
the  oouit  00  old  not  properly  order  the  oonvey- 
anoe. 

Appeal  from  probate  court,  Randolph 
county;  T.  J.  Thomason,  Jadge. 

W.H.  Smith,  Jr.,  and  J.  W.  0//ver,fop  ap- 
pellants. Jamee  Aikea,  for  appellee. 

Stone,  C.  J.  Feiryman  was  admlnlstra- 
tor  of  Jacob  Presnell,  deceased;  and,  under 
an  order  of  the  probate  court,  he,  in  Jan- 
nary,  1S80,  sold  tbe  land  in  coutrorersy,  1^ 
acres,  and  Milton  Webb  became  the  pur- 
chaser, and  received  a  certificate  of  pur- 
chase. The  sale  was  partly  on  time.  On 
July  9, 1880.  Ferryman  teported  the  sale 
to  the  probate  court,  and  r^orted  that 
the  purchase  money  bad  been  paid.  On 
Jnly  25, 1888,  the  probate  court  confirmed 
tbe  sale,  and  **  authorised,  empowered,  and 
required"  the  administrator  to  execute 
and  deliver  title  to  the  purchaser;  there- 
port  showing  that  MUton  Webb  was  the 
purchaser  o(  the  land  In  controversy.  It 
Is  not  shown  that  any  title  was  made  to 
Webb.  On  Auj^ist  12.  18S9,  Joshaa  Bal- 
lard filed  his  petition  Insald  probate  court, 
claiming  tbat  he  held  said  lands  deriva- 
tively under  said  Webb,  and  praying  that 
B^d  lands  be  decreed  to,  and  a  convey- 
ance executed  by  the  administrator  to 
blm.  MUtfmWebb  and  Ferryman,  the  ad- 
ministrator, were  made  parties  d^endant 
to  Ballard's  petition,  and  they  were 
brought  in  by  notice  served.  Webb  plead- 
ed various  pleas  in  defense,  and.  among 
others,  that  his  Interest  In  said  purchased 
lands  had  never  been  conveyed  or  trans- 
ferred by  any  writing  signed  by  blm  or  by 
his  authority. 

On  the  trial  the  following  facts  were  de- 
vrtoped :  At  tbe  sale  tbe  lands  were  bid  off 
by  webb,and  he  was  set  down  as  thepur- 
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chaser.  The  lands  were  then  uncleared. 
They  were  never  cleared  or  occupied  by 
Webb.  Some  time  alter  bis  purchase, 
Webb  made  an  agreement  with  one  Veal 
to  exchange  said  lands  for  another  tract, 

f>ayiag  a  money  difference,  and  received 
rom  veal  n  conveyance  of  the  land  thns 
received  In  exchange.  Webb  took  posses- 
sion of  the  lands  he  had  thus  obtained 
from  Veal,  and  has  remained  in  possession 
ever  since.  He  has,  however,  expended  a 
large  sum  of  money  in  defending  his  title 
uid  possession,  but  he  has  defended  them 
successfully.  He  made  no  written  trans- 
fer or  conveyance  to  Veal  of  the  land  he 
had  purchased  atadmInlBtrator*asale,but 
the  regularity  and  sutficlency  of  the  con- 
veyances from  Veal  down  to  Ballard  are 
not  questioned.  Veal,  while  he  claimed  to 
own  the  land,  cleared  and  cultivated  a 
small  part  of  It;  cuid  Ballard,  after  he 
claims  to  have  Acquired  It,  made  much 
more  extensive  Improvements,  and  has  oc- 
cupied It  ever  since  under  claim  of  right. 
On  a  hearing  of  Ballard's  petition,  the 
probate  court,  on  August  28,  1889,  decreed 
tbat  tbe  administrator  should  make  title 
to  Ballard.  From  that  decree  the  present 
appeal  la  prosecuted. 

In  defense  of  the  ruling  of  the  probate 
court,  It  is  claimed  tbat  Btdlard  holds  de- 
rivatively under  Webb,  and,  tbe  purchase 
money  having  been  paid  In  full,  and  the 
sale  confirmed,  tbe  probate  court  did  not 
err  In  decreeing  title  to  be  made  to  him, 
(Ballard.)  This  contention  Is  based  on 
section  2124  of  the  Code  of  1886.  Sess. 
Acts  ISSfhSl,  p.  29;  1884-85,  p.  96.  This 
remedy  is  purely  statutory,  (Anderson  v. 
Bradley,  W  Ala.  S8S,)  and  Is  administered 
by  a  court  of  limited  statutory  powers, 
with  no  equitable  Jurisdiction.  It  may  be 
tbat  Ballard  is  equitably  entitled  to  the 
land ;  but  an  oral  exchange  of  lands,  with- 
out written  evidence,  Is  clearly  within  the 
statute  of  frauds.  Browne,  St.  Frauds, 
§§  76  to  78  Inclusive.  Wb  cannot  think 
Ballard  showed  himself  to  be  such  derive^ 
tive  bolder  under  Webb  as  to  be  entitled 
to  the  statutoiy  relief  claimed.  The  pro- 
bate court  erred  in  the  relief  granted. 

In  Pennsylvania,  there  Is  no  separate 
chancery  court,  and  no  tribunal  author- 
ized to  administer  separate  equitable  re- 
lief. Rnlinge  of  that  state  are  shaded  by 
the  peculiar,  blended  system  which  pre- 
vallB  there.  Reynolds  v.  Hewett,  27  Fa. 
St.  176;  Moss  v.  Culver,  64  Fa.  St.  414. 

There  Is,  perhaps,  another  fatal  objec- 
tion to  the  relief  granted  in  this  case.  Be- 
fore Ballard's  petition  was  filed  the  court 
had  made  an  order  tbatthe  admlniatrator 
shuuld  execute  a  conveyance  to  Webb. 
That  order,  so  tar  as  we  are  informed, 
stood,  and  yet  stands,  In  full  force,  unre- 
versed and  unrevoked.  Was  It  permissible 
to  make  the  second  order  while  tbe  first 
was  in  force?  Did  not  the  existence  of  the 
first  order  cut  off  all  Jurisdiction  to  grant 
another  tbat  was  absolutely  repugnant 
to  It? 

The  decree  of  the  probate  court  Is  re- 
versed, and  a  decree  here  rendered  dismiss- 
ing Ballard's  petltlcm  at  bis  costs. 

Beversed  and  renderetl. 
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ZiAKEBIDK  liiJID  Co.  T.  DBOUOOOLS. 

(Aiprwne  Oovrt  qf  Alabama,  .^rll  16, 1890.) 
ftoHiaaraTNonB— AonoxB— SuTDTi  ovFuuds. 

L  Code  Ala.  {  2694,  reqnlrea  solta  upon  billB 
of  exchange  and  promissory  notes  payable  at  a 
banlc  or  bankiog-houBe,  to  be  brooght  in  tbe  aame 
of  the  person  having  legal  title.  Held,  that  a  plea 
which  averred  want  of  legal  title  In  plaintUf,  but 
failed  to  aver  that  the  note  was  payable  at  a  bank 
or  banking-htniH,  was  not  demurrable,  when  that 
fact  appeared  from  the  complaint. 

9.  Ad  Indorsement  In  blank  vests  the  legal  title 
to  a  note  in  one  who  takes  it  as  owner,  and  the 
note  itself,  in  the  absence  of  rehutUng  proof,  Is 
VTima  facie  evidence  of  ownership. 

8.  A  oontraot  that  "we  agree  to  bar  an  In- 
terest in  four  handred  acres  ofiand  described  be- 
low, [the  description  following,]  and  agree  to 
pay  one  hnndred  and  twenty-five  dollars  per  acre 
for  the  number  of  acres  set  opposite  our  names. 
Payments  to  bemade,to-wit:  Two-Qfthsoash;  bol. 
in  three  equal  payments,  six,  twelve,  and  eighteen 
months  from  date. "  The  agreement  was  signed 
by  the  purchasers,  and  notes  of  same  date  were 
given  for  the  deferred  payments,  field,  that  these 
writings,  taken  toaetner,  form  a  ssiBcieat  **mem- 
orandum,  *■  nndertne  ttatnte  of  fkmnda,  (Code  Ala. 
i  1739.) 

4.  The  vaodor  under  this  agreement  lold  with 
the  purpose  of  forming  an  incorporated  land  com- 
pany, which  was  done.  In  u  suit  on  one  of  the 
notes,  the  maker  alleged  as  a  defense  that  the  ven- 
dor bad  promised  him,  as  an  inducement  to  enter 
the  company,  that  he  would  sell  enough  of  its 
■tock  and  lands  at  a  profit  to  pay  defendant's  notes 
as  they  matured;  wnloh  he  naa  not  done.  Held, 
that  this  agreement,  being  verbal,  and  previous  or 
oontemporaueous,  is  presumed  to  be  merged  in  the 
written  contract,  and  oral  evidence  of  it  was  Im- 
properly admitted. 

5.  The  foot  that  the  vendor  said,  daring  the 
negotiations  for  the  sale,  tbat  he  would  sell  enough 
land  and  stooii  to  p»  defendant's  notes  as  tluy 
noUired,  ia  not  wtlBoMnt  to  estabUsh  a  oontraot  to 
that  eiteot. 

At»i>eal  from  city  conrt  ol  Birmingham ; 
B.  A.  Sharpe,  Jodge. 

Camming  A  Hibbardt  for  appelant.  J. 
J.  Altmaut  for  appellee. 

Clopton,  J.  This  case  having  been 
heard  and  determined  by  the  city  conrt, 
without  the  Intervention  of  a  jury,  the  ap- 
peal brings  for  revision  the  conclastona 
and  Jndgment  of  the  court  on  the  evidence, 
as  well  as  the  questions  of  law  involved. 

The  action  Is  brought  by  appellant  as  a 
corporation,  and  Is  founded  on  two  noteb, 
which  the  complaint  avers  are  payable  to 
the  order  of  F-  W.  Miller  at  the  Jefferson 
County  Savings  Bank,  by  whom  they  were 
duly  transferred  to  plaintiff.  Section  26M 
of  Code  1886  reqnlrea  that  suits  upon  bills 
of  exchange  and  promissory  notes  payable 
at  a  bank  or  banking-house,  or  at  a  desig- 
nated place  of  payment,  must  be  Instituted 
in  the  name  of  the  perHon  having  the  legal 
title.  It  may  be  conceded  that  the  com- 
plaint wea  subject  to  demurrer,  on  the 
ground  that  tbe  averment  as  to  the  trans- 
feror the  notes  does  not  necessarilylmply  a 
transfer  In  writing,  which  Is  essential. 
Bagland  v.  Wood,  71  Ala.  145.  This,  how- 
ever, was  not  assigned  as  a  cause  of  de- 
murrer. Defendant  raised  the  question  as 
to  the  right  of  plaintiff  to  Institute  the 
suit,  In  its  own  name,  by  plea  averring 
that  plaintiff  was  not,  at  the  commence- 
ment of  the  suit,  the  l^al  owner  of  the 
notes.  Flalntin  demurred  to  the  plea,  the 
only  ground  of  demurrer  aaslgned  being 


that  it  does  not  set  ont  that  the  notes  are 
payable  at  a  bank  or  banking-house  ur 
designated  place.  As  this  appears  on  the 
face  of  the  complaint,  such  averment  In 
the  plea  la  not  essential.  The  conrt  was 
prohibited  from  considering  any  other  ob- 
jections to  which  tbe  plea  may  be  subject; 
not  being  snbject  to  the  objection  specifi- 
cally stated,  tbe  denmrrer  was  properly 
overruled.   Eads  v.  Murphy,  62  Ala.  620. 

It  appears  that  the  notes  were  Indorsed 
In  blank  by  Miller,  tbe  payee,  and  pledged 
to  tbe  Birmingham  National  Bank  as  col- 
lateral security  (or  money  loaned  bim. 
The  bank  havtng  been  paid,  Miller  caused 
the  notes  to  be  transferred  and  delivered, 
so  Indorsed  in  blank,  to  plaintiff.  The 
blank  Indorsement  conferred  on  plalntlfl, 
being  a  bona  0de  holder,  the  right  to  fill  It 
up  by  Inserting  Its  own  name.  Whether 
It  should  be  filled  np  before  Judgment  the 
authorities  do  not  accord.  In  this  state, 
the  rule  may  - be  regarded  as  settled.  It 
was  held,  more  than  40  years  ago,  that  a 
blank  Indorsement  rests  the  note  In  the 
holder.  If  the  owner,  as  completely  as  can 
be  done  by  any  other  mode,  and  that  it  is 
unnecessary  for  the  indorsement  to  be  fliled 
np  beforethe  note  goes  to  the  Jury.  Riggs 
V.  Andrews,  8  Ala.  62H;  Sawyer  v.  Patter- 
son, 11  Ala.  623.  There  has  been  no  de- 
parture from  this  ruling.  Filling  up  the 
Indorsement  is  regarded  as  merely  formal, 
and  bringing  suit  on  the  note  manlfcHts 
the  Intention  of  the  plaintiff  to  treat  tbe 
Indorsement  in  blank  as  a  transfer  of  the 
note  to  bIm  by  the  Indorser.  2  Daniel, 
Neg,  Inst.  §  1195.  Plaintiff's  possession 
and  production  of  the  note,  so  Indorsed, 
was  prima  ikcte  evidence  of  ownership, 
and,  In  the  absence  of  rebutting  proof, 
showed  the  right  to  maintain  the  action 
In  Its  own  name. 

By  tbe  second,  third,  and  fourth  pleas 
defendant  Sets  up  the  statute  of  frauds, 
failure  of  consideration,  and  an  offer  to  set 
offdamages  alleged  to  have  been  sustained 
by  tbe  breach  ul  a  contract  between  Miller 
and  drfendan^t.  The  uncontradicted  evt- 
deuce  establishes  the  f oHo  wing  facts :  Mil- 
ler, being  tbe  owner  of  400  acres  of  land, 
proposed  to  sell  certain  undivided  inter- 
ests to  a  number  of  persons,  who  should 
form  a  company  and  become  Incorporated. 
Defendant  and  several  other  persons  pur^ 
chased  each  a  one-Bftb  interest.  Tbe  rec- 
ord contains  a  copy  of  an  Instrument  in 
writing,  dated  March  1, 1887,  of  the  follow- 
ing tenor:  "To  whom  it  may  concern: 
Be  it  known  we  agree  to  buy  an  Interest 
In  lour  hundred  acres  of  land  described  be- 
low, [the  subdivisions  and  numbers  of  the 
sections,  township,  and  range  being  here 
named,]  and  agree  to  pay  one  hundred 
and  twenty-five  dollars  per  acre  for  the 
number  of  acres  set  opposite  oar  names. 
Payments  to  be  made,  to-wlt:  Two-flftba 
casta;  bal.  in  three  equal  payments,  six, 
twelve,  and  eighteen  months  from  date." 
Tbls  instrument  was  signed  by  d^endant 
and  the  other  purchasers,  the  number  of 
acres  purchased  by  each,  the  amount  of 
the  canh  payment,  and  the  aggregate 
amount  for  which  notes  were  to  be  given, 
being  set  opposite  the  name  of  each.  The 
notes  on  which  the  action  Is  founded  were 
given  for  the  dtferred  payment  at  six 
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months,  and  bear  the  same  date  as  the 
agrreeinent.  The  company  was  formed 
and  incorporated  under  the  name  of  the 
"I^ke  Side  Land  Company,"  being  the 
plaintiff.  Miller  conveyed  the  landB  to  the 
corporation,  as  it  was  underatood  and 
&ene&  he  should  do.  A  short  time  after- 
wards it  was  dlscoTered  that  the  lands 
were  Incmnbered  by  two  mortfifagee  made 
by  Miller.  An  arrangement  wa«  thereup- 
on made  between  plalntift  and  Miller,  by 
which  he  transferred  and  delivered  to 
plaintiff  all  the  notesKlTen  by  thepurchae- 
erti  of  the  land,  who  were  the  stockholders 
In  the  corporation,  which  had  not  been 
collected  by  the  bank ;  and  plaintiff  agreed. 
In  conslderatton  thereof,  to  assnme  the 
paymoit  of  the  mortgc^es,  and  release 
Miller  from  all  liabill^  to  the  company 
arislni;  ont  of  the  sale  of  the  lands  to  the 
stockholdere,  and  also  from  the  mort- 
gages. Shortly  thereafter  the  notes,  pay- 
able in  12  and  IS  months,  were,  by  direc- 
tion of  the  board  of  directors,  aurrendered 
to  the  makers,  defendant  receiving  and  re- 
ceipting for  those  given  by  him.  The  notes 
payable  at  6  months  were  retained  by  the 
corporation,  and  placed  in  thehands  of  an 
attorney  for  collection. 

The  requirement  of  the  statnte  of  frands 
is  that  the  contract  of  sale,  or  some  note 
or  memorandum  thereof,  expressing  the 
consideration,  must  be  In  writing,  and 
signed  by  the  party  to  be  charged  there- 
with, or  by  some  other  person  thereunto 
lawfully  authorised  in  writing.  Code, 
S  1732.  The  form  of  the  writing  is  immate- 
rial. A  note  or  memorandum  is  a  suffl- 
cieot  compliance,  if  it  sets  forth  the  essen- 
tial terms  of  the  contract  with  such  cer- 
tainty that  they  may  be  understood  from 
the  writing  Itself.  Carter  v.  Shorter,  67 
Ala.  SS8.  The  contract  of  sale  states  the 
property  sold,  the  price  at  which  it  was 
solo,  and  the  terms  of  sale,  and  is  signed 
by  defendant,  and,  in  connection  with  the 
notes  forthedeferred  payments  contempo- 
raneously executed,  takra  the  COD  tract  out 
of  tlie  operation  of  the  statute  of  frauds. 
It  Is  also  evlden  t  that  the  notes  are  sup- 
ported by  a  valid  and  valuable  considera- 
tion. 

The  fourth  plea,  after  setting  out  the 
facta  of  the  purchase  and  formation  of  the 
company,  avers  that  Miller  solicited  de- 
fendant to  become  a  purchaser  of  an  undi- 
vided oneJortieth  interest,  and,  as  an  in- 
dacement  to  make  the  Tnirchase,  under- 
took and  agreed  with  defendant  that  be 
would  sen  enough  of  the  land  or  stock  of 
the  company  at  such  profit  as  would  be 
snfDcIent  to  pay  off  the  notes  of  defendant 
as  they  matured,  and  that  he  should  not 
be  called  on  for  payment  of  the  notes  in 
any  other  manner  than  by  the  application 
of  SQch  profits;  and  that  Miller  failed  to 
perform  the  agreement  whereby  defendant 
has  sustained  damages,  which  he  offers  to 
setoff. 

The  real  defense  set  up  Is  a  prior  or  con- 
temporaneous agreement  that  the  notes 
should  be  paid  from  the  profits  to  be  real- 
ized from  sales  of  land  or  stock,— from  par- 
ticular funds  or  particular  sources,— and 
that  defendant  should  not  be  required  to 
pay  them  personally ;  a  collateral  under- 
taking, the  breach  of  which  is  relted  on  as 


a  bar  to  a  recovery  on  the  notes.  If  land 
or  stock  had  been  sold  at  profits  sniBcient 
to  pay  the  notes,  if  the  collateral  agrea* 
ment  had  been  executed,  this  would  have 
constituted  a  full  defense  to  the  action. 
The  notes  are  absolute  and  unconditional 
obligations  to  pay  the  money  on  the  day 
specified.  The  effect  of  the  nnda-taklnc 
and  agreement  set  forth  In  the  plea  is  to 
make  the  payment  of  the  notes  condition- 
al on  the  happening  of  a  future  and  unce^ 
tain  event.  The  stipulation,  being  verbal, 
and  previous  or  contemporaneous,  is  pre- 
sumed to  be  mei^ed  in  the  written  coo* 
tract.  Oral  evidence  is  Inadmissible,  aa 
between  the  parties,  to  add  to,  alter,  or 
cotttradtet  the  writingt  especially  when 
the  stipulation  Is  a  material  term  of  aeon- 
tract  of  sale  of  land,  which  the  statute 
requires  to  be  in  writing.  The  collateral 
engagement,  not  having  been  executed.  Is 
no  defense  to  the  action.  MeMair  r.  Ckrap- 
er,  4  Ala.  660. 

Moreover,  the  evidence  introduced  by 
defendant.  In  support  ol  the  plea,  fails  to 
establish  an  undertaking  and  agreement 
such  as  is  set  forth  therein.  The  entire 
evidence  Is  that  Miller  said  to  ddendant, 
during  the  negotiations  for  the  sale,  that 
he  would  sell  mough  land  or  stock  to  pay 
his  notes  before  they  became  due.  There 
Is  no  evidence  tending  to  show  a  stipula- 
tion that  the  notes  should  be  p^d  from 
the  profits,  and  that  the  defendant  should 
not  be  called  on  to  pay  them  in  any  other 
manner.  The  statement,  aa  proved.  Is  the 
mere  expression  of  an  opinion  or  expecta- 
tion. The  defense  is  not  based  on  the 
claim  that  Miller  knew  that  the  expecta<- 
tion  could  not  be  realized,  or  that  defend- 
ant was  thereby  induced  to  make  the  pur> 
chase,  or  was  misled.  So  far  as  appears, 
be  beu3  equal  knowledge  and  opportnnity 
to  Judge  of  the  feasibility  of  selling  land  or 
stock  at  such  profit.  East  v.  Wortblng- 
ton,  ante.  189,  88  Ala.  — . 

Our  conclusion  on  the  evidence  is  that 
plaintiff  is  entitled  to  recover.  The  notes 
contain  a  waiver  of  exemptions.  The  re- 
sult is,  the  judgment  of  the  city  court  Is 
reversed,  and  jndgmeotlflrendered  agalnsrt 
defendant  tor  the.  sum  of  f812.20,  and 
against  this  Judgment,  and  the  execution 
to  be  issued  thereon,  there  Is  no  exempttcm 
of  peraonal  property. 

Bevwaed  and  rendered.  ■ 

Drtbr  v.  CRAwroan  et  al„  (two  cases.) 

(Supreme  Court  of  AXtihama.  April  16, 189^) 
Wiu«— CoNSTRncTioN— Natdss  ov  Sstats. 
A  will  provided  "that  my  whole  estate  be 
kept  together  and  eoioyed  by  my  beloved  wife, 
S.,  aod  my  children,"  five  In  number,  naming 
them,  (one  of  whom  afterwards  died  unmarried,) 
and  appointed  the  wife  sole  executrix,  "  with  aU 
the  privileges  and  rights  of  buying,  selling,  and 
conv^tng  my  proper^  •  •  •  i  mtuM 
have  U  iTvIiik."  Held,  that  the  widow  and  cbil- 
dren  took  equal  shares,  their  rights  accmed  slmol- 
taneously,  and,  where  the  laods  were  levied  upon 
In  the  hands  of  the  widow's  grantees  to  satisfy  a 
debt  Inourred  before  the  grant,  mioh  levy  was  noil 
azo^  as  to  her  undtvldea  one-fifth  ioterest. 

Appeal  from  circuit  court,  Macon  cosn- 
ty ;  J.  B.  DowDBLi^,  Judge. 

The  appellant  aned  tenants  In  posses- 
sion, in  a  statutory  action  In  the  nature 
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of  ejectment,  to  recover  the  land  described 
In  the  complaint.  The  appellees  were  made 
defendants  as  landlords.  The  question  ot 
title  turned  upon  the  following  para- 
irraphs  ol  a  will:  "First.  I  nil)  that  my 
"Whole  estate  be  kept  together  and  enjoyed 
by  my  beloved  wife,  Saran  B.Crawford,  and 
my  children,  Abel  H.,  Eliza  G.,  M.  Elisa- 
beth, Jno.  w.,  and  Julia  S.,  as  Ions  as  my 
wife  remains  unmarried  and  my  cbildren 
are  minors  or  are  unmarried,  to  enjoy  the 
profltH  and  income  of  the  same. "  "  Thirdly. 
I  will  that  when  my  children  shall  bcome 
of  lawful  age,  or  if  they  or  either  of  them 
Btaonld  get  married  at  an  earlier  age  than 
the  legal  age,  then,  and  In  that  event,  I 
will  that  such  portion  of  my  estate  be 
given  them  as  my  executrix,  who  I  shall 
appoint,  shall  think  right  and  proper,  not 
exceeding  an  equal  distributive  share  of 
the  whole  estate.  And  fourth^.  I  will 
that  my  beloved  wife,  Sarah  B.  Crawford, 
be  and  act  as  my  sole  executrix,  and  that 
she  be  endowed  with  all  the  prlvll^ee  and 
rights  of  buying,  selling,  and  conveying 
any  property  that  I  have,  with  any  rights 
and  titles  thereto  In  the  same  way  that  I 
would  have,  if  living,  to  do  and  transact 
the  business  myself.  And  Uftbiy.  I  will 
that  she  be  not  required  to  give  security 
for  her  ezecutrizshlp.  **  At  the  dose  of  the 
testimony  the  defendants  asked  the  court 
to  cha:^  that.  If  the  Jury  believed  the  evi- 
dence, they  must  find  for  the  defendant, 
which  was  granted  against  plaintiffs  ob- 
jection. Thelatterthen  requested  a  chaise 
that,  if  the  Jury  believed  the  evidence,  they 
must  And  for  the  plaintiff  for  anundivided 
one-fifth  Interest  in  the  land  sued  for, 
whlchwas  refused.  Verdict  and  Judgment 
for  defendants,  from  which  plalntitt  ap- 
peals. 

W,  F.  Foster  and  B.  H.  Dryers  for  appel- 
lant. J.  A.  Bilbro,  for  appellees. 

Stone,  C.  J.  These  cases  are  in  all  re- 
spects alike,  and  depend  on  the  Interpreta- 
tion of  William  G.Crawford's  will.  Testa- 
tor died  In  18S7»  lea  vlng  a  widow,  Sarah  B. 
Crawford,  and  five  cbildren,  living,  John 
W.  Crawford  and  Julia  S.  Crawford  being 
two  of  the  children.  ■  Mary  E.  Crawford, 
one  of  the  five  children,  died  intestate  soon 
after  the  death  of  testator,  without  issae ; 
she  never  having  married.  The  widow, 
Sarah  B.,  never  married,  and  is  still  living. 

In  January,  1887,  Mrs.  Crawford  exe- 
cuted a  note  due  and  payable  in  January, 
1888,  on  which  Judgment  was  rendered 
against  her  In  July,  18S8.  Un  this  Judg- 
ment, execution  was  Issued,  the  lands  In 
controversy  levied  on  and  sold,  and  E.  H. 
Dryer  became  the  purchaser,  and  received 
deeds  from  the  sheriff.  These  conveyances 
vested  In  Dryer  all  the  title  to  said  lands 
which  was  In  Mrs.  Crawford,  the  widow. 
In  other  words,  all  the  Idtle which  the  will 
of  William  G.  Crawford  clothed  her  with, 
if  it  clothed  her  with  any  title  which  could 
be  reached  by  execution,  became  Dryer's. 
In  December,  1887.  after  the  debt  was  in- 
curred under  which  land  was  sold.  Mm. 
Sarah  B.  Crawford,  by  deeds  of  gift,  con- 
veyed to  her  two  children  John  W.  and 
Julia  A.  Crawford,  in  separate  lots,  the 
land  severally  sued  for  in  these  actions. 
It  ia  clear  tbese  conveyances  could  not 


avail  anything  against  her  debt  prevlously 
incurred.   8  Brick.  Dig.  p.  515,  §  119. 

The  will  confers  on  Mrs.  Crawford  "the 
privll^es  and  rights  of  *  *  *  sellinf^ 
and  conveying  property"  which  the  testa- 
tor then  owned,— a  very  fall  power  of  dis- 
position. This.  It  is  contended,  enlarges 
her  estate  into  an  absolute  fee.  We  cbq- 
not  agree  to  this  for  two  reasons.  First. 
The  will  does  not  give  to  Mrs.  Crawford 
the  indl  vidua!  excl  usfve  use  and  enjoyment. 
Its  language  Is  "that  my  whole  estate  be 
kept  together  and  enjoyed  by  my  beloved 
wife  Sarah  E.  Crawford  and  my  children,  ** 
— naming  them,— five  in  number.  There  Is 
In  the  ^vlse  no  discrimination  between 
the  wife  and  children  in  the  qcnntum  of 
interest  given.  Second.  The  power  of  dis- 
position is  conferred  on  the  wife,  not  as  an 
Individual,  but  in  her  executorial  capacity. 
This  cannot  enlarge  her  Individual  inter- 
est. 

At  the  time  the  will  was  made,  as  well 
as  at  the  time  It  took  effect,  the  five  chil- 
dren for  whom  It  made  provision  were  in 
esse,  and  were  capable  of  taking  under  It. 
The  provision,  as  we  haveseen,  wasequal- 
ly,  and  without  discrimination,  In  favor  of 
the  wife  and  of  the  children,  by  name. 
Wha  tever  estate  one  took  the  others  were 
equally  entitled  to,  and  ttatdr  Interests  ac- 
crued at  the  same  time;  not  in  succession, 
one  to  the  other.  No  proper  interpretation 
of  the  language,  considered  in  connection 
witb  the  attendant  facts,  can  install  the 
widow  as  first  taker,  andleavethe  children 
tocomeln  as  successors  to  her.  Under  the 
rule  declared  in  Wild's  Case,  6  Coke,  165,  as 
well  as  under  the  language  of  the  will  it- 
self, the  widow  and  children  took  cik 
equally  and  contemporaneously ;  each  hav- 
ing the  same  property  rights  as  the  other. 
2  Jarm.  Wills,  (Bigelow's  Ed.)  889  et  seq.. 
Id.  411  et  seq.;  Bap.  &  L.  Law  Diet.  tit. 
"Wild's  Case." 

The  logical  result  of  what  we  have  said 
is  that  Mrs.  Crawford,  under  the  will  of 
her  husband, acquired  an  equal,  undivided 
Interest  with  her  cbildrm  in  the  land  sued 
for,  and  that  Interest  became  Dryer^a  un- 
der his  purchase  at  sheriff's  sale.  To  that 
extent,  according  to  the  facts  shown  In 
this  record,  he  was  entitled  to  a  verdict 
and  Judgment.  The  rulings  of  the  circuit 
court  were  not  In  harmony  with  these 
views. 

Reversed  and  remanded. 


State  v.  Harpeb. 

(Supreme  Court  q/*  Louiaiana,   March  17, 18B0. 
42  La.  Ann.) 

Imoxia&Tnra  Ligvow— lu-sau.  Sauwj— Pbkal- 

TIBS — ^POUCB  JURIBS. 

1.  Under  Act  126  of  1856,  now  become  section* 
Ull-iai6,  isolusive,  of  the  Bevifled  Statutes,  the 
power  coDferred  upon  the  police  juries  and  Xitie  an- 
thoriUes  of  towoB  and  cities  relating  to  the  ret^l^ 
log  of  iDtozicatlog  liquors  went  do  further  than 
to  anthoiize  them  to  grant  or  withhold  licenaea  for 
this  vurpose.  The  legislature  fixed  the  penalty  for 
retaulng  latoxlcating  Uqnora  wlthetit  a  UMnie 
from  the  local  authority. 

a.  A  police  jury  ordinance  to  prevent  the  re- 
tailing of  epirituouB  liquors,  which  defines  offenses 
and  Imposes  fines  not  known  to  the  laws  of  the 
state,  la  null  and  void. 

8.  Under  artlole  170  of  the  oonstttntiini.  It  la 
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wMhln  the  power  of  tbe  leglilature  to  delegate  to 
local  authorities  full  and  pleoarr  authority  to  regu- 
late the  Bale  of  iDtoxioatlng  llquora  by  nalfona 
ngoIatioQi,  aocl  to  make  a  riotauoii  of  the  same  ao 
offense  against  the  state.  The  legtslatare  has  not 
jet  passed  any  act  conferring  soou  poww  In  pur- 
suance of  said  article, 
{SyUattuM  by  (he  Court.) 

Appeal  from  district  court,  parish  of 
LincolQ;  Barkadale,  Judge. 

Walter  H.  Rojgertt,  for  the  State.  Potts 
A  Hudson  and  Fr^d  W.  Pricey  tor  appellee. 

McEnbbt,  J.  Wllllara  Harper  was  1d- 
dlcted  by 'Uie  arrand  Jury  of  thepariebof 
IJncoln  for  violating  a  police  Jury  ordi- 
nance prohibiting  the  Bale  of  eplrttnoaB  Uq- 
nors  within  the  limits  of  said  pariah.  He 
filed  a  motion  to  quash  the  Indictment  on 
tbefoUowlDg  grounds:  (1)  That  the  In- 
dictment charged  no  crime,  misdemeanor, 
or  offense  under  the  laws  of  the  state  of 
Louisiana;  (2)  that  the  police  Jury  was 
without  power  and  authority  to  enact 
flald  ordinance,  as  no  authority  or  power 
Jbad  been  delegated  to  said  police  Jury  by 
the  legislature  for  snch  purposes ;  (8)  that 
•aid  ordinance  violated  article  ITO  of  the 
•tate  constitution. 

Section  1  of  the  ordinance  prohibits  the 
retail  of  spirituous  ilqnors  within  the  lim- 
ita  of  the  parish  of  Lincoln.  Section  2 
prohibita  the  taking  of,  or  negotiating  of, 
orders  for  Idie  sale  ol  intoxicating  liquors. 
Section  8  prohibits  the  sending  of  orders 
or  messages,  written  or  verbal,  by  mail 
or  by  wire,  or  in  auy  other  manner,  with- 
in the  limits  of  said  parish,  for  splrltn- 
OQB  Ilqnors  in  retail  quantities,  tor  any 
other  person  than  for  tbe  sender.  Sec- 
tion 4  prohibits  the  receiving  ordellvery  of 
apiritnoas  liquors  in  retail  quantitlee 
within  the  limits  ol  si^d  parish.  Section  6 
prohibits  the  business  of  ordering  epirltu- 
ona  liquors  within  the  limits  of  said  par- 
ish. Section  6  18  as  follows:  "That  any 
person  who  violates  any  portion  of  this 
ordinance  shall  be  liable  to  criminal  pros- 
ecution before  the  district  court  on  an  In- 
dictment by  the  grand  Jury,  or  on  Informa- 
tion filed  by  tHe  district  attorney. "  Sec- 
tions 7  and  8  provide  for  a  civil  proi^ed- 
1ns  to  recover  a  fine  anil  torielture  im- 
posed, and  authori^  the  district  attorney 
to  sue  for  tbe  same,  and  by  injunction  to 
restrain  violation  of  the  ordinance.  Sec- 
tion 10  prohibits theaheriff  and  taxcollect- 
or  from  issuing  licenses  for  the  retail  of 
spirituous  liquors  lor  the  year  1890. 

The  indictment  contains  counts  for  the 
violation  of  the  several  sections  of  the  or- 
dinance. The  motion  to  quash  was  sus- 
tained, and  the  district  attorney  appealed. 
For  areversal  of  the  judgment,  thedlstrict 
attorney  relies  upon  sections  1211t-1214, 
Bev.  SC.  (Act  76  of  1884,)  and  State  v. 
Bott,  81  La.  Ann.  6«S. 

Article  170  of  tbe  state  constitution  de- 
ctares  the  sale  of  alcoholic  liquors  a  police 
nsnlation,  and  confers  upon  the  general 
assembly  the  power  to  regulate  thedr  sale 
and  use.  Under  this  article,  there  can  be 
no  question  of  the  power  of  the  general  aa- 
sembly  to  delegate  to  the  several  police  ju- 
ries the  right  to  regulate  their  sale  and 
OM.  and  (or  the  legislature  to  prorlde  a 
nBUorm  penal^  for  a  violation  of  tbe  rey- 


nlQtions  thus  permitted  to  be  enacted.  So 
far  the  general  assembly  has  not  passed 
any  law  conferring  the  (uU  extent  ot  this 
power  upon  the  police  Juries  ot  the  several 
parishes,  eo  as  to  authoriie  them  to  enact 
any  regulations  other  than  toprohlbltthe 
retailing  of  spirituous  liquors. 

Section  1211  of  tbe  Revised  Statutes 
gives  tbe  police  Juries,  and  the  authorities 
of  the  towns  and  cities,  the  excloslve  pow- 
er to  makesuch  laws  and  such  regulations 
for  the  sale,  or  prohibition  ot  the  sale,  of 
intoxicating  liquors,  as  they  may  deem  ad- 
visable, and  to  withhold  licensee  from 
drinking  shops  and  houses  within  their  re> 
spectiva  limits  as  the  majority  of  tbe  le- 
gal voters  may  determine.  By  section  1212, 
tbe  state  relinquished  all  right  to  grant 
licensee  when  tbelocal  authorities  had  pro- 
hibited, under  section  1211,  the  sale  of  In- 
toxicating liquors.  Section  1214  made  It 
the  duty  of  the  several  political  snbdlris- 
lons  to  cariy  out  tbe  object  and  purposes 
of  the  act.  Haring  conferred  the  pow«r 
to  grant  or  withhold  licrawes  for  tiie  re- 
tall  of  Intoxicating  liquors,  the  le^slatnre 
then  adopted  section  1215,  which  imposed 
a  penalty  of  not  less  than  f  100,  nor  more 
than  $500,  and  In  default  ot  payment  Im- 
prisonment not  less  than  16  days  normore 
than  4  months,  for  retailing  spirituous  liq- 
uors without  a  license  from  the  local  au- 
thorities. The  police  Jury  of  Uncoln  par- 
ish, therefore,  under  the  grant  ol  power 
already  conferred  by  the  legislature  relat- 
ing to  tbe  sale  of  intoxicating  liquors, 
could'  only  prohibit  the  sale  ot  Intoxicat- 
ing liquors  within  the  limits  of  the  par- 
ish, in  which  case  no  state  license  could  is- 
sue; and.  If  anyone  then  sold  liquors  In 
violation  of  the  prohibition,  he  subjected 
himself  to  tbe  penalty  provided  in  section 
1216. 

In  the  case  of  State  v.  Bott,  81  La.  Ann. 
663,  which  has  since  been  overruled  in  case 
ot  State  V.  Baum,  33  La.  Ann.  981,  on  the 
ground  that  the  object  of  the  statute  had 
not  been  expressed  in  Its  title,  the  defend- 
ant was  Indicted  forselling  liquors  on  Sun- 
day.ln  violation  of  Act  84  otl878.  The  act 
delegated  full  and  plenary  powers  to  the 
police  Juries  to  make  regulations  for  the 
sale  of,  or  a  prohibition  of  the  sale  of,  in- 
toxicating liquors  on  Sunday;  and  it  was 
made  an  offense  against  the  state  for  a  vi- 
olation ot  the  ordinance  pasaed  in  pursu- 
ance ot  said  act.  In  Act  Xo.  126  of  1865, 
(now  sections  ol  the  Bevlsed  Statutes  re- 
ferred to)  there  is  an  absence  of  such  dele- 
gated power;  and  the  police  Juries  are 
without  authority,  therefore,  to  pass  any 
ordinance  relating  tothesale  of  Intoxicat- 
ing liquors  by  retail,  which  affixes  a  pen- 
alty for  theviolation  of  tbe  same.  Tbe  ex- 
tent of  the  authority  of  the  police  Jury  of 
Lincoln  went  no  further  than  to  prohibit 
tbe  sale  of  Intoxicating  liquors  by  retail, 
or  the  keeping  of  a  grog  or  tippling  shop. 
Act  76  ot  1884  does  not  enlarge  or  extend 
tbe  power  conferred  by  Act  126  of  1R65. 

We  have  referred  to  State  v.  Bott  tor  the 
purpose  ot  showing  that  the  act.  as  Inter- 
preted by  the  decision  In  that  case,  does 
not  sustain  tbe  position  taken  by  the  dis- 
trict attorney.  The  ordinance  creates  of- 
fenses not  embodied  in  the  criminal  law 
<A  the  state,  and  provides  a  penal^  for 
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th^commtsslon,  and  directs  aproeecntl on 
lor  tlielrvlolatlou  in  the  nameot  theatate. 
Tfae  police  jury  evidentjy  exceeded  Its  au- 
thority, and  assumed  ftiDctluns  not  dele- 
gated to  It,  but  belonging  to  tba  lestsla- 
tDre. 

We  do  not  intlinate  that  thi*  police  ]a- 
rtefl  are  without  the  power  to  enforce  pen- 
al tlee  for  violation  ol  ordinances  passeid  in 
pursuance  of  the  authority  Teeted  In  them 
lor  local  police  purposes.  The  legislature,  In 
conferring  certain  powers  on  the  police  ju- 
ries relating  to  the  sale  of  spirituous  liquorat, 
only  conferrf^  authority  to  prohibit;  and 
the  state  reserved  the  right  to  prosecute 
where  eplrituons  liquors  were  sold  by  re- 
tail without  a  license  from  the  local  au- 
thorities. 

The  count  In  the  indictment  against  the 
defendant  that  he  **  did  willfully  retail  spir- 
ituous liquors  without  previously  obtain- 
ing Ucenses  thn^urfrom  the  police  Inryor 
any  town  or  city  anthority.*  was  dis- 
missed ;  and  we  have,  therrtore.  been  con- 
flned  to  a  consideration  only  of  those 
counts  which  charge  a  violation  of  tbe 
sections  of  the  ordinance  referred  to. 
Tbey  are  clearly  null  and  void* 

Judgment  aflSnned. 

BUBCHFIBLD  T.  GlTT  OF  NEW  OBLBANS. 

(Supreme  Court  of  Loufekina.  Jan.  A,  189a 
42  La.  Ann.) 

UunoirAi.  CoBPOBATiom— CoHTBAon  or  Own- 
am. 

1.  Court*  will  not  enforoe  ualnst  a  D»ini<dpal 
oorporatloa  a  ooDtract  made  for  It,  and  Id  Ita  name, 
by  one  of  the  offloera  wbo  had  not  tbe  authority  to 
make  SQoh  a  oontraot. 

&  Uoder  the  prorialnu  of  ttw  obarter  of  the 
«dty  of  New  Oiwaa,  the  oommtMioner  of  public 
works  Is  powerless  to  bind  the  city  bj  a  contract 
for  the  purchase  of  materials  for  hU  aepartmeat, 
independenUy  of  tiie  acUon  of  the  city  oounoiL 
Buoh  power  did  not  exiet  even  before  the  paMSge 
of  Act  185  of  1888;  of  the  legislatore. 
iSyllabtu  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Elus,  Judge. 

Sam.  L.  Oiltnore  and  T.  McC,  Hyman, 
tor  appellant.   B.  K.  MlUer,  for  appellee. 

PooHd,  J.  This  is  an  action  on  an  al- 
leged contract  with  the  city  of  New  Or- 
leans, through  the  commlssluner  of  public 
works,  lor  the  supply  of  shells,  delivered 
tu  and  used  by  said  officer  In  repairing  and 
filling  certain  streets  of  the  city  In  Janu- 
ary, February,  March,  and  April  of  the 
year  1888,  which  shells  were  furnished  at 
the  agreed  price  of  one  dollar  per  cart- 
load. On  tbe  allegation  that,  at  the  prop- 
er time,  the  city  council  refused  to  pass  the 
necessary  financial  ordinance  directing 
the  paymcoit  of  his  bUls'whlch  had  been 
approved  by  the  then  cummlssloner  ot 
public  works,  plalntttf  sued  out  and  ob- 
tained an  Injnnction  restraining  the  coun- 
cil from  making  any  appropriations  which 
would  hinder  or  prevent  the  payment  of 
the  sums  due  to  him  In  accordance  with 
the  rank  and  preference  which  he  claimed. 
Judgrment  was  rendered  In  favor  of  plain- 
tiff  for  his  demand  in  full,  and  for  all  tbe 
fellef  which  he  prayed  fpr,  excepting  the 
Interest  which  he  claimed,  and  which  was 
denied  him.  The  defense  la  a  general  de- 


nial, and  under  it  the  city  makes  the  i>olnt 
that  tbe  cummlssloner  of  public  works 
was  without  the  authority  or  power  to 
bind  the  corporation  in  the  contract  Buc>d 
on.  The  point  is  well  taken,  and  It  should 
have  prevailed  as  a  defense;  hence  the 
Judgment  appealed  from  must  be  revetsed. 
Cnder  the  provisions  of  the  charter  of  the 
city  of  New  Orleans,  the  right  of  contract- 
ing In  the  name  and  In  behalf  of  the  cor- 
poration Is  vested  exclusively  in  the  city 
council,  where  official  acts  must  be  done 
and  evidenced  by  means  ol  ordinances  or 
resolntlons.  And  tbe  power  ot  the  couacll 
itself  to  enter  into  contract  for  porehases. 
In  the  name  and  for  the  use  of  the  city.  Is 
regulated  by  special  provisions  contained 
In  the  charter.  The  exercise  of  that  pow- 
er is  so  restricted  and  clrcumacribtd  that 
an  ordinance  is  not  of  Itself  sufficient  to 
legally  affect  the  purchase  of  certain  things. 
Section  21  proTldes  that  all  contracts  tor 
public  works,  or  for  materials  or  sappUes 
ordered  by  the  »>ancll,  shall  be  offered  by 
the  comptroller  In  presence  of  tbe  finanw 
cnmmltteeol  sold  council,  and  given  to  thk 
person  making  the  lowest  proposal  ther4l- 
(or,  who  can  furnish  security  satisfactory 
to  the  council.  It  will  be  noticed  that  the 
management  uf  contracts  lor  the  puiposes 
enumerated  Is  intrusted,  with  very  limit- 
ed powers,  to  the  comptroller,  to  wbom 
Is  conferred  the  duty  ot  the  general  super- 
intendence of  the  fiscal  affairs  ot  the  cor- 
poration, and  that,  in  refei'enca  to  such 
contracts,  no  power  is  vested  In,  and  no 
duty  intrusted  to,  other  executive  officers 
of  the  corporation.  Hence  it  follows  that, 
under  a  proper  construction  ol  that  pro- 
TlBlon,  the  power  is  withheld  from  the 
cnmmlBirioner  ol  public  works,  uid  from 
the  thMi  executive  officers,  to  represent  or 
to  act  in  behalf  of  the  city  In  the  matter 
of  purchasing  supplies  or  materials  neces- 
sary to  their  respective  departments. 
Bnt,  In  adcUtlon  to  that  reason,  other 
provisions  ot  thechartercan  be  Invoked  to 
conclusively  show  that  the  powwor  an- 
tborll^  to  enter  Into  contracts  tor  ma- 
terials was  nut  to  be  owclsed  by  any  ex- 
ecutive officers  independently  of  the  council. 
Section  24  of  the  charter  provides  as  fol- 
lows :  "  The  commissioner  ot  public  works 
shall  have  general  Charge  and  superin- 
tendence of  all  matters  relating'  to  water- 
works, railroads,  canals,  levees,  weights 
and  measures ;  the  fire  department,  and 
manufacturers;  streets,  sldewnJks,  pave- 
ments, and  wharves;  the  constmct1on» 
cleansing,  and  repalrof  thesame;  the  con- 1 
structlonand  repairs  of  bridges,  and  drain- 
age and  hygiene  of  the  city,  in  so  far  as 
the  same  maybe  compatible  with  the  laws 
and  duties  of  the  board  ot  health;  and 
shall  be  vested  with  and  perform  such 
other  functions  as  maybe  preecribed  by 
said  council.  ** 

NothinK  In  that  language  can  even  ang^ 
geet  a  remotelntentlonof  vestingthe  com- 
missioner uf  public  works  with  tbe  power 
ol  contracting  for  materials  tor  the  city, 
and  uf  determining  the  price  to  be  paid 
therefor,  or  the  quatatity  to  be  procured. 
After  ludglng  that  Idmtleal  power  exdu- 
slvely  in  the  city  coandl,  and  presentlnK 
to  the  comptroller  the  mode  of  asslatiinoe 
which  he  alone  could  reader  in  the  prem- 
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iecB,  the  lawmaker  could  not  conalatently 
Intrust  thesame  aathorlty  to  another  and 
different  department  or  officer.  In  order 
to  leave  no  doubt  as  to  the  true  meaning 
of  the  charter  on  this  very  Important  ques- 
tion, which,  notwithstandiDKltacleamesB, 
seems  to  have  been  mUnnderBtood,  the  leg^ 
laUitDTe  paaoed  Act  186  of  18t^,  which  pro- 
vides that  "neither  the  conncll  of  the  city 
of  New  OrleuiB,  nor  any  committee  there- 
of, nor  any  of  tlw  officers  of  said  city,  shall 
hare  the  power  to  bind  the  city  by  any 
contract  for  any  pobllc  work,  or  for  the 
purchase  of  any  materials  or  supplies  for 
any  of  the  departmratts  ot  the  city  goTem- 
ment,  antees  there  shall  have  been  prsTl- 
oasly  passed  a  resolntion  anthorlxliig  the 
said  contract  or  the  said  purchase,  ana  on- 
leas  the  said  contract  for  public  work,  or 
for  the  furnishing  of  said  materials  and 
supplies,  shall  hare  been  let  by  the  comp- 
troller to  the  towestbldder.RS  provided  In 
section  21  of  the  city  charter. " 

A  doseanalyais  ottbn  various  provisions 
of  the  city  charter,  and  a  comparison  ot 
the  sections  therein  contained  with  each 
other,  can  leave  no  doubt  on  an  Impartial 
mind  that  the  spirit  ot  the  restriction  an- 
nounced In  thatstatute  pervades  the  entire 
charter;  and  the  only  legal  effect  otthe  en- 
actment ot  a  special  statute  was  to  con- 
dense the  limitation  already  breathed  in 
the  charter.  In  clear,  terse,  and  unam- 
biguous language.  Of  course,  the  act  It- 
self, as  an  independent  l^islatlon,  could 
not  control  the  contract  now  under  dls- 
cuKsion,  as  it  antedates  the  statute;  but 
it  is  as^ui  as  a  legislative  construction  ot 
a  pravlous  enactment,  and  it  also  serves 
to  meet  and  answer  the  ai^nment  made 
here  as  to  the  inconvenience  which  might 
result  from  our  construction  ot  the  power 
ot  the  commissioner  ot  public  works.  In 
connection  with  the  imrchase  ot  materials 
necessaiy  to  his  department. 

The  law,  as  it  stood  previous  to  the  ex- 
istence of  the  power  now  conferred  by  the 
last  act  on  that  officer,  to  make  bills  for 
supplies  and  ma  terials  not  exceeding  f  50, 
In  case  of  emergency,  may  have  been  very 
inconvenloit  In  Its  effects,  but  It  was  the 
law,  and  courts  have  no  other  mission  but 
to  enforce  It.  Having  concluded  that  the 
commissioner  had  no  power  to  bind  the 
cit7  in  the  contract  now  la  suit,  we  have 
nothing  left  to  do  but  to  apply  the  effect 
so  tersely  described  by  Judge  Dillon  In  his 
works  on  Municipal  Corporations :  "  The 
iceneral  principle  ot  law  is  settled  beyond 
controversy,  that  the  agents,  officers,  or 
even  city  council  ot  a  municipal  corpora- 
tion cannot  bind  the  corporation,  by  any 
contract  which  Is  beyond  the  scope  of  its 
powers,  or  entirely  foreign  to  the  purposes 
ot  the  corporation,  or  which  (not  being  In 
terms  authorized)  is  agalnstpublic  policy. 
This  doctrinegrows  out  of  the  nature  of 
such  institutions,  and  rests  upon  reason- 
able and  solid  grounds.  Tbemhabltants 
are  the  corporators ;  the  officers  am  but 
the  public  agents  ot  the  corporation.  The 
doticB  and  powers  of  the  officers  or  public 
agents  of  the  corporation  are  prescribed 
by  statute  or  charter,  which  all  persons 
not  only  may  know,  but  are  bound  to 
know."  Section  457;  Fox  v.  Sloo,  lOLa. 
Ann.  11.  It  is  thereforeordered, adjudged, 
v.7so.no.l6— 29 


and  decreed  that  the  Judgment  appealed 
from  be  annulled,  avoided,  and  reversed ; 
that  the  preliminary  injunction  herein  ob- 
tained by  plaintiff  be  dissolved;  that  hl» 
demand  be  rejected,  and  bis  action  dis- 
missed, at  the  ousts  in  both  courts. 

ON  APPUCATION  POB  BEHEABINa. 

F£NNKR,  J.  After  considering  all  the 
views  submitted  In  the  able  brief  tor  re- 
hearing, we  adhere  to  our  clear  conviction 
that  under  the  city  charter,  as  It  would 
have  been  under  Act  186  ot  1888,  the  plain- 
tiff's contract  was  clearly  unauthorised 
and  illegal. 

The  authorities  cited  to  show  that,  al- 
though unauthorised,  yet  the  city,  havliw 
received  and  used  the  property  ot  plaint!^ 
is  liable  for  Its  value  ex  aqao  et  bono, 
might  have  weight  if  the  dty  were  capable 
of  contracting  debts  except  as  a  charge 
upon  her  current  revenues. 

But  the  city  has  no  such  capacity  under 
the  constitution  and  laws  ot  the  state. 
Plaintiff's  claim  Is  presented  in  contest, 
not  with  the  city  practically,  but  with  her 
lawful  creditors,  over  whom  he  claims  a 
preference  on  the  revenue  of  the  year.  His 
Illegal  claim  cannot  compete  with  their 
legaA  claims.  The  utmost  he  could  claim 
would  be  to  have  his  debtsatisfled  out  ot 
the  revenues  ot  the  year  after  payment  ot 
all  lawful  claims  thereupon.  But  as  the 
allegations  of  his  petition  show  the  in- 
adequacy of  the  revenue  to  meet  the 
charges,  such  relief  will  probably  be  futile. 

We,  however,  reserve  his  right  to  sue  the 
city  on  a  qaanttim  meruit  tor  a  Judgment 
payable  out  ot  any  surplus  of  the  year's 
revenue. 

Behearing  reused. 


MONTBOTTT  V.  BaCAS. 

(Supreme  Court  of  Louisiana.    Feb.  10,  1890. 
&  La.  Ann.) 

DasasNT — Riohts  or  Wirs — Colutsxiz.  Rila- 

TIOKS— ILLKGITIMACT. 

1.  The  wife  inherits  from  her  huBband,  who 
has  left  no  lawful  aBoeodants  or  deBceodants,  or 
lawful  collateral  relations,  to  the  exiflDiioii  oC  us 
natural  collaterala. 

a.  There  is  no  law  authorizlDs  the  aont  to  ht- 
lierit  from  her  illegitimate  nephew. 

8.  ••CoUaterals,"  as  used  In  article  917,  Bev. 
ClvU  Code,  mean  lawful  collateral  relations. 

i.  An  lUegitloiate  person,  leaving  no  lawful 
asceadaats,  can  not  have  lawful  ooUateral  relations. 
iSyUabus  by  ^  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Riqhtor.  Judge. 

J.  E.  BlaMbard  and  W.  S.  Benedict,  tor 
appellant.  J.  Mennler,  tor  appellee. 

McEnbrt,  J.  This  is  an  appeal  from  a 
Judgment  sustaining  an  exception  of  no 
cause  of  Ewtlon  to  plaintiff  s  petition. 
Plaintlfl  alleges  that  she  Is  the  sole  and 
only  hdr  til  the  marriage  of  her  mother, 
Seraphlne  Merilon,  to  Jacques  Farrand; 
that  her  mother  had  a  natural  sister 
named  Marie  Joseph  Le  Due,  whocohabit 
ed  with  one  Philip  Ross,  and  had  by 
him  one  nature)  child,  called  Philip  Ross. 
Jr.  He  acquired  property,  end  married 
Eugenie  Alsa.  He  died  Intestate,  and 
without  issue,  on  the  9th  ot.  February, 
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18S4.  His  widow  was  recognlied  as  bis 
belr,  and  placed  In  possesrtoD  erf  his  prop- 
erty. Mrs.  Robs  made  a  will  ^tIdk  the 
property  she  Inbeilted  from  her  buabaod 
to  her  sister  Adele  Faure.  SbemadeawlU 
appointing  Pan!  A.  Bacas  executor,  and 
be  was  also  the  execntor  appointed  In  the 
win  of  Mrs.  Ross.  Both  wills  were  pro- 
bated, and  letters  testamentary  Issued  to 
Bacas.  All  the  parties  to  the  last  will 
were  made  defendants,  and  the  prayer  of 
the  petitioner  Is  that  all  the  proceedings 
had  in  the  saccesslon  of  Boss,  Mrs.  Rosa, 
and  Adele  Fanre  be  decreed  null  and  void, 
and  the  petitioner  be  placed  In  possesBlon 
of  the  property,  purely  and  simply,  in  the 
succession  ol  Philip  Ross,  Jr.,  as  the  peti- 
tioner is  the  sole  and '  only  belr  of  Philip 
Ross,  Jr. 

The  plalntUI  alleges  that,  onder  article 
917,  Rev.  CItH  Code,  natural  collaterals  lu- 
berlt.  and  that  she  Is  the  nearest  collateral, 
and  Is  entitled  to  Inherit  from  Pblllp  Ross, 
Jr.,  as  he  died  without  leaving  lawful  as- 
cendants or  decendants,  to  the  exclusion  of 
bis  snrrlTlng  widow. 

The  article  la  free  from  ambiguity.  La  w- 
tnl  collaterals  only  can  inherit,  except 
when  the  law*  under  certain  conditions, 
has  favored  the  natural  brothers  and  sla- 
ters, and  designated  them  as  "heirs, "  and 
directs  that  the  estate  of  the  natural 
brother  or  sister  deceased  shall  pass  to 
themorthdrdescendants.  Rev. Cirll Code, 
art.  fiSS.  A  natural  child  cannot  have  an 
Illegitimate  ancestor,  and  collateral  rela- 
tions capableot  Inheriting  from  blm,  other 
than  the  brother  and  sister,  or  their  de- 
scendants, under  tbe  conditions  prescribed 
in  article  »23,  Rev.  Ovll  Code.  An  illegltl- 
matechild  has  no  relations, Inal^al  sense, 
in  the  ascending  or  collateral  line.  Id.  art. 
288.  He  has  no  heritable  blood,  and  there- 
lore  cannot  share  in  the  estate  ol  his  Int- 
imate relations,  (Id.  art.  921;)  and  he  can 
only  transmit  his  succession  to  anch  Irreg- 
ular heirs  as  the  law  designates. 

The  Revised  CSvU  Code  mentions  three 
kinds  of  successions, — testamentary,  legal, 
and  Irr^DTular:  and  tbereare  three  klndsof 
heirs  corresponding  to  these  successions. — 
testamentary  orlnstltuted  heirs,  legal  h^rs 
or  li^rs  of  the  blood,  and  irregular  heirs. 
Id.  arts.  876, 879.  Tbe  nearest  blood  rda- 
tlon  capable  of  inheriting  is  the  belr  In  a 
leical  succession.  An  Irregular  succession 
Is  that  which  Is  established  by  law  In  fa- 
vor of  certain  persons  or  of  the  state.  In 
default  of  the  heirs,  either  l^al  or  Insti- 
tuted by  testament.  Id.  art.  878.  In  article 
917.  Rev.  avil  Code,  therefore,  "collateral 
relations  "  refer  to  tbe  legal  or  lawful  collat- 
erals. In  the  Code,  (chapter  3,)  "Of  Ins- 
ular Successions, "  there  Is  no  disposition 
made  In  favor  of  any  natural  collateral 
kindred  except  tbe  brother  and  sist«r  aud 
their  descendants.  Under  tbe  Code,  tbe 
wife  Is  preferred  to  all  tbe  natural  rela- 
tions of  the  husband  who  are  called  to  bis 
succession,  and  designated  in  the  chapter, 
**Of  Irregular  Successions."  Victor  t. 
Yaglasco.  9  La.  646 ;  Succession  of  Dndo- 
slangp,  2  La.  Ann.  98;  Layre  v.  Pasco,  6 
Rob.  (La.)9;  Succession  of  Fletcher,  11  La. 
Ann.  &9;  Duplessis  v.  Yoang,  Id.  120. 

Tbe  right  of  Inheritance  is  created  by 
law.    There  is  no  statutory  provision 


aotborlslng  tbe  nnde  or  Ibe  aont  oi  en 
illegitimate  person  to  Inherit  from  him. 
Succession  of  Fletcher,  11  I^a.  Ann.  60; 
Succession  of  Miller,  27  La.  Ann.  674.  In 
this  case  (Succession  of  Miller)  the  facts 
presented  and  the  Issue  decided  are  Identi- 
cal with  those  in  Instant  case.  MfUer  was 
lll^timate.  He  married,  and  died  intes- 
tate, wltboot  Issue,  leaving  a  surrivins 
widow.  His  uncle  and  aukt  brought  rats 
to  be  placed,  as  his  sc^  belra.ln  posseeelon 
of  his  estate.  Their  prertensionB  were  dis- 
missed, aud  this  court  said,  In  affirming 
the  Judgment  appealed  from:  "Tbesnrviv- 
Ing  wife  was  left  without  competitors  for 
the  heirship,  and  was  properly  decreed  en- 
titled to  the  property. " 
Judgmoit  affirmed. 


SlU-LL,  V.  Salot. 

(Awranu  Oourt  of  Louiaiana.   Veb.  10^  1800. 

S  La.  Ann.) 

TaursrsK  or  Stock— Flsdgs. 
A  renlar  fcraiufer  of  shares  of  stodt  vQl 
lemsin  undisturbed,  imleaa  satisfaotoir  eridenoe 
is  addnoed  sbowlng  that  it  was  condfUonal,  de- 
signed to  teire  as  collateral  or  pledge  to  aecnre  a 
payment,  or  was  simulated,  and  not  Intended  to 
transfer  the  ownership.  It  stands  UDttl  demot- 
ished.  This  was  not  done  In  this  osse. 
(jS]/Uabuj  b|/  the  Court) 

Appeal  from  civil  district  court,  parish 

of  Orleans;  Kinq,  Judge. 

Cbsta.  Loaque,  for  appellant.  Back, 
Dtakelsptel  A  H&rt,  for  appellee. 

Bbrmitdbz,  C.  J.  The  plalntlfr  se^s  to 
be  recognized  as  tbe  owner  of  26  shares  of 
bank-stock  standing  In  d^endant's  name. 
The  allegation  Is  that  tbe  stock  was 
pledged  to  the  defendant  to  secure  paymtmt 
of  plaintiff's  note  for  $8,400,  as  Is  shown 
on  the  face  of  liie  note;  tbat  subseqnmit- 
ly,  "for  reasons  of  convenience,"  the  stcxUc 
was  transferred  to  defendant;  that  Inter- 
est has  been  paid  on  the  note  up  to  a  cer- 
tain time,  as  well  by  money  disbursed  by 
plaintiff  as  by  dlvld^ds  received  on  the 
stock  by  defendant,  and  applied  to  sneb 
Interest;  that  plaintiff,  being  desiroue  to 
take  up  his  note,  has  offered  to  pay  the 
same,  on  the  transit  back  to  htm  <tf  the 
stock ;  but  that  defendant  refuses  to  re- 
ceive payment,  and  to  transfer  the  stock. 
The  prayer  Is  for  tbe  stock,  or  the  value 
thereof,le8s  the  amount  of  thenoteand  In- 
terest. Tbe  answer  Is  a  denial  of  owners 
ship  in  plaintiff,  and  an  averment  of  title 
In  defendant,  under  a  valid  and  absolute 
transfer  by  plaintiff  to  him.  From  tbe 
adverse  Judgment  the  defendant  appealed. 
SincethecasewasBubmltted  tbe  defendant 
died,  and  bis  widow  and  universal  legatee 
made  herself  a  party.  Durtngthe  trial  be- 
low, exceptions  were  taken  by  defendant's 
counsel  to  several  rulings  of  tbe  district 
judge;  but  as  our  attention  was  not 
drawn  to  them,  and  as  It  would  be  unnec- 
essary to  pass  upon  them,  in  view  of  tbe 
conclusion  which  we  have  reached,  we  will 
not  notice  them.  Tbe  record  shorn  tbat 
tbe  plalntltt,  being  Indebted  to  the  defend- 
ant In  the  sum  of  $3,400,  executed  bis  note 
for  that  amount,  on  December  20,  1883, 
payable  on  demand,  bearing  8  per  cent.  In- 
terest from  date,  to  bis  ow«  order,  and  by 
Digilized  by  LjOOQ  IC 


I*) 


T00D8  Vk  HALBET. 


461 


hlni  Indorsed,  for  valne  recdved,  with  the 
■tipiilatlon  that  It  warn  secured  hy  pledge 
of  the  26  sbareB  which  are  described  on  the 
bade,  and  that.  In  case  of  non-payment, 
the  holder  would  have  anthorlty  to  sell 
the  security,  and  apply  the  proceeds  to  the 
paymentof  the  note.  Indorsemraits  show 
that  Interest  was  paid  on  June  20  and 
on  December  20,  1884.  On  December  17. 
1885,  it  appears  that,  under  a  formal 
power  ol  attorney,  one  Bier  transferred 
the  stock  on  the  books  of  the  bank.  Id 
the  name  of  the  defendant.  A  further  In- 
donement  on  the  noteahows  thatinterest 
waa  acknowledged  to  have  been  paid  on 
it,  on  the  20th  of  December,  1885.  It  also 
appears  that  from  the  date  of  the  transfer 
to  December  SO,  1887,  InclnslTe,  five  divi- 
dends, each  for  fl80,  were  paid  on  the 
stock,  and  received  by  the  defendant.  The 
question  presented  is,  simply,  whether  the 
transfer  effected  was  conditional  or  abso- 
lute. There  Is  nothing  on  its  face  to  show 
that  It  was  effected  on  any  contingenry. 
Under  the  stipulation  expressed  in  the 
note,  the  holder,  In  case  of  non-payment, 
coald  have  sold  the  stock,  and  applied  the 
proceeds.  On  the  day  ot  the  transfer,  17th 
December,  1885.  the  note  was  dne  and  re- 
mained unpaid,  and  the  event  nnder  which 
the  holder  coald  hare  sold  had  happened. 
He  did  not  sell,  but  on  that  day  an  agent 
of  plaintiff  made  the  transfer  to  the  defend- 
ant, who,  It  would  seem,  became  apprised 
of  the  fact  shortly  after.  From  pli^ntlff's 
statement,  the  transfer  was  authorised  by 
him  In  apprehension  ot  a  suit  which  had 
been  brought  against  him,  and  to  save  de- 
fendant from  trouble  In  consequence  of  it. 

From  defendant's  testimony.  It  results 
that  the  transfer  was  made  In  furtherance 
of  a  previous  understanding  with  plaintiff, 
who.  acknowledging  his  Inability  ixy  pay 
the  note,  had  proposed  to  defendant  to 
take  the  stock  in  payment,  the  latter  as- 
sentiDir,  the  stock  being  then  worth  about 
the  amonnt  of  the  debt.  It  m>peani  that 
It  -was  after  the  transfer  bad  taken  place 
that  defendant  credited  the  note,  on  De- 
cember 30, 1886,  with  interest  up  to  that 
date,  and  canceled  It  by  wasing  or  cross- 
ing the  name  of  the  drawer,  placing  back 
the  note  In  his  bank-box.  in  that  condition, 
as  a  warning  of  its  worthlessnees  to  his 

h^TB. 

Defendant  says  that  be  did  not  return 
the  note  to  plaintiff,  owing  to  his  absence 
at  the  time  in  the  country.  It  does  not 
appear  that  plaintiff,  who  is  dealer  In 
stock,  after  the  transfer  felt  any  uneasi- 
ness about  the  note.  He  merely  inquired 
about  it,  and,  on  being  answered  that  it 
wasworthlees.  rested  satisfied.  Itwasonly 
some  two  years  and  a  half  after  the  trans- 
fer, the  shares  having  gone  up  considera- 
bly, that  the  plaintiff  called  on  the  defend- 
ant for  a  tranBfer  back  to  him.  expressing 
a  readiness  to  take  up  the  note,  without, 
however,  making  any  tender  of  the  mon- 
ey. The  claim  has  the  characteristics  of  a 
stale  demand,  and  appears  to  be  an  af-ter- 
thonght. 

The  seriousness  of  the  transfer  which  is 
patent  on  Its  face,  corroborated  by  defend- 
ant's unequivocal  and  unlmpeacbed  testi- 
mony, nnassalled  by  any  counter-letter  or 
eqnivalait  proof,  has  not  been  affected  by 


It.  A-n  ex  amlnation  of  the  evidence,  and  a 
consideration  of  all  the  surrounding  cir- 
enmatanceSflead  us  to  the  conclusion  tiiat 
the  case  is  with  the  d^endant,  ma/for  eaft 
conditio  poasideatia.  It  Is  therrfore  or- 
dered and  decreed  that  the  Judgment  ap* 
pealed  from  be  rorersed.  It  is  now  ad- 
judged that  plaintiff's  demand  be  rejected, 
with  Judgment  for  defendant,  recognising 
title  in  him  or  his  estate  to  the  38  shares  <n 
the  Oermanla  Katlonal  Bank,  old  No. 
366.  transferred  on  the  17th  of  December, 
1885,  and  that  the  plaintiff  pay  costs  In 
both  courts. 

B«hasri«K  refoMd. 


Woods  v.  Halsbt  et  al. 

(Supreme  Court  of  LouMana.  Feb.  10, 1B80. 
La.  Ann.) 

XTsooTiABLB  iKSTBTmBirra — Aoookhodatios  £s> 

DORBER— ElTBKBlOW— JOIlfT  ObUOOB*. 

1.  Zn  case  an  accommodation  aooeptor  and  tn- 
doner  of  a  piece  of  oommerctal  paper  acquiesoaa 
in  its  reteotiOQ  by  a  bank  disoonntuig  it,  notwltb- 
Btandlng  it  baa  been  in  part  paid,  and  tbe  payment 
of  tbe  remainder  axteoded,  lor  which  exteiuioa  a 
new  note  is  furnished  to  the  bank,  such  accepter 
having  also  Indorsed  said  time  note  Jointly  with 
another,  he  is  bound  on  both,  and  the  obligation 
is  not  resMoted  to  the  latter. 

a.  In  case  of  snoh  aoceptor*a  making  payment 
of  tbe  whole  of  the  latter,  both  notes  wlil  be  extln- 
sniabed:  bnt,  U  be  refuse  to  p»  mon  than  half 
Mcanae  Dls  oDUsation  is  JoinL  his  obligation  on 
tbe  former  would  remain  in  nil  force.  Hence 
plsdnUff,  having  p^d  the  whole  of  tbe  Joint  obli- 
gation, is  not  entitled  to  reimbursement  for  the 
amonnt  p^d  in  excess  of  his  share  thereof. 
iSyUainu  bv  the  Court.) 

Appeal  from  dvil  district  court,  parish 
of  Orleans;  Ellis,  Judge. 

Bayne,  Dfaegre  A  Baj^ne^tor  appellants. 
Barry  M.  Hau,  tor  app^ee. 

Watkinb,  J.  Plaintiff  demandB$2,862.45 
In  reimbursement  of  money  paid  defmd- 
ants  in  error,  and  without  his  being  nnder 
any  natural  obligation  to  pay  the  same. 
His  contention  le  that  on  the  10th  of  Feb- 
ruary, 1887,  defendants  held  acertain  prom* 
iSBory  note  of  $10,000,  bearing  date  June  9, 
1885.  and  maturing  at  60  days  thereafter* 
whereby  the  Chalmette  BlUls  promised  to 
pay  to  the  order  of  A.  G.  Ober  and  peti- 
tioner, Jointly,  said  sum,  which  bad  been 
reduced  by  partial  payments  to  $4,724.90; 
that  said  note  was  Indorsed  by  the  pay- 
ees, who  thereby  became  liable  Jointly, 
and  not  la  solldo,  to  any  future  holder  of 
said  paper:  that  on  said  10th  of  February, 
1887.  said  note  was  by  the  dMendants  duly 
presented  to  the  petitioner  lor  the  pay- 
ment of  said  balance,  they  averring  his  lia- 
bility therefor;  that  be  paid  the  full 
amonnt  of  said  balance,  relying  on  defend- 
ants* representations  as  to  his  liability 
therefor,  and  truly  believing  himself  to  be 
bound  for  tbe  payment  ot  the  lull  amount, 
whereas.  In  truth  and  fact,  he  was  only 
bound  for  one-half  thereof, belnga  Joint  in- 
dorser  on  said  $10,000  note  with  A.  O. 
Ober.  to  whose  Joint  order  tbe  same  was 
made  payable.  His  further  contention  is 
that  his  Indorsement  was  only  tor  accom- 
modation, and  wholly  without  any  con- 
sideration as  to  him.         ^  > 
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Id  efleut,  tbe  defense  Is  that  the  plain- 
Utt  la  and  was  primarily  bound  for  the 
whole,  and  consequently  there  was  no  er- 
ror In  his  making  payment  as  hedld;  and, 
If  he  was  not  so  bound,  he  was  under  a 
natural  obligation  to  pay  said  snm,  and 
has  DO  right  ol  action  for  Its  relmborse- 
meDt. 

There  wag  Judgment  for  plaintiff,  and 
defendants  hare  appealed. 

The  facts  appear  to  b6as  follows:  At 
the  date  of  the  tranaactlonH  under  conaid- 
«'atlcm*the  plaintiff,  aa  well  as  the  defend- 
ants, were  Btockhdldera  and  directors  In 
the  Chalmette  Mills,  aad  plaintiff  was  the 
acting  secretaryof  thatcorporation.  The 
corporation  being  deslrouB  ot  obtaining 
some  money  with  which  to  tide  oversome 
financial  difHcaltleB,  d^endants  nwotlat- 
ed  a  loan  on  the  faith  of  the  plaintiff's  In- 
dorsemeDt;  and  on  the  12th  ol  April,  1884. 
a  demand  note  of  the  company  was  exe- 
cuted for  f 20,106.07,  with  8  per  cent,  inter- 
est, signed  by  A.  O.  Ober,  president,  and 
plaintiff  as  acting  secretary,  payable  to 
plalntlff'a  order,  and  by  him  indorsed. 
On  the  9th  ot  June,  1885,  the  sum  of  {10,- 
000  was  paid ;  and  a  60-day  note  for  #10,- 
000  was  execated  by  said  corporation  offl- 
cera,  payable  to  the  order  of  A.  Q.  Ober 
and  the  plaintiff  Jointly,  with  7  per  cent. 
Interest,  and  the  same  was  by  them  Joint- 
ly Indorsed.  There  was  made  contempo- 
raneously a  statement  ahowlng  a  balance 
due  to  that  date  of  $821.58  In  exceas  of  the 
flO.OOO  note,  which  was  paid  on  the  12th 
of  Jane  thereafter,  and  appropriate  mem- 
oranda indoraed  on  the  demand  note. 
All  of  th»ie  were  retained  In  the  pusses- 
don  of  defendants  until  February  10, 1887. 
when  the  balance  due  was  paid  by  plaln- 
tirr,  and  they  were  then  eurrendered  to  him. 

While  there  Is  some  variation  between 
the  statements  made  by  plaintiff  and  de- 
fendant Hoffman, — and  there  were  no 
other  wltoeeaee, — we  are  satisfied,  from  a 
critical  examination  of  the  whole  ot  the 
evidence,  that  the  10,000-doUar  time  note 
was  Intended  and  ficcepted  as  an  evidence 
of  tbe  extension  of  tlmefor  tbepaymentof 
that  sum  tor  a  period  ot  60  days  from  Its 
date,  Jane  9, 1886.  This  paper  carries  on 
its  face  satisfactory  proof  of  that  tact,  in 
that  the  original  note  was  due  on  de- 
mand," and  the  later  was  payable  "sixty 
days  after  date. "  Manifestly,  the  object 
in  view  was  an  extension  of  time;  and 
this  form  was  agreed  upon  between  Ober, 
president  ot  the  debtor  corporation,  and 
the  creditor  defendants.  This  new  obliga- 
tion, and  tbe  memoranda  Indorsed  con- 
tempuraneoualy  on  the  demand  note,  evl- 
deiice  this  fact.  In  thia  light,  it  seems  rea- 
sonable that  the  creditors  should  have  re- 
tained the  original  obligation  as  well  as 
the  supplementary  one.  There  was  cer- 
tainly no  Intention  on  the  part  ot  defend- 
ants to  novate  tbe  debt.  The  new  note 
shows  the  contrary.  The  only  substan- 
tial differpnces  between  the  two  are  the  ex- 
tension of  time,  Ihe  addition  of  Ober  as 
payee,  and  the  reductdon  In  the  rate  of  in- 
terest from  8  to  7  per  cent.  We  view  this 
new  note  as  a  species  of  collateral  paper 
evidencing  new  and  additional  stipula- 
tions between  the  contracting  parties,  and 
the  modiflcations  of  the  terms  ot  the  orig- 


inal agreement,  and  not  the  novation  or 
extinction  of  It.  In  furthwance  of  this 
theory,  we  note  the  admissions  of  the 
plaintiff  OS  a  witness,  to  the  effect  that  he 
consented  to  Indorse  the  demand  note  to 
enable  the  corporation  to  obtain  money  to 
relieve  it8embarraaBment,and  that  it  was 
upon  the  faith  of  hia  Individual  acceptance 
and  Indorsement  ot  this  accommodation 
paper  that  defendants  made  tbe  loan.  He 
states  that  he  knew  that  detfrndante  belA 
the  demand  note,  and  that  be  saw  It  In 
their  possession  when  he  accepted  and  In- 
dorsed It.  Then  there  was  no  doubt  ot  the 
fact  that  tbe  demand  note  became  a  pri- 
mary obligation  of  the  plaintiff,  and  so 
remained  up  to  the  date  of  tbe  Issuance 
ot  the  time  note.  In  reference  to  that 
papw  the  plaintiff  states  that,  some 
months  after  Itsexecntlon,  be  learned  that 
the  demand  note  had  not  been  paid,  and 
expressed  to  the  president  of  the  corpora- 
tion his  surprise  and  dlssatlstcwtion  there- 
at, and  was  by  him  Informed  that  It  had 
been  taken  up ;  but  he  at  the  same  time 
stated  that  he  was  In  need  ot  f 10,000  for 
other  purposes,  and  requested  hiis  Indorse- 
ment tor  that  amount,  but  he  decllnecl 
compliance.  That  soon  afterwards  Ober 
returned  with  the  60-day  note,  signed  by 
him  as  president,  and,  after  some  dellbera^ 
tlon  and  hesitancy,  he  (ptalntiffj  signed  sb 
acting  secretary  of  the  company,  and  In- 
dorsed itpersonaltyand  Jointly  with  Ober. 
and  delivered  It  to  the  latter,  who  carried 
it  away. 

Conceding  the  correctness  ottblsstate  of 
facts  itrgueadOt  another  argnment  Is  tar- 
nished In  favor  of  the  proposition  an- 
nounced supra,  and  it  Is  to  the  effect 
that  the  acceptance  and  Indorsementof  the 
plaintiff  of  the  time  note  was  only  as  a 
personal  accommodation  to  Ober,to  enable 
bim  to  raise  money  for  other  purposes  than 
those  represented  In  thepriortransactlODR 
with  defendants,  and  with  which  It  h&d 
no  connection.  On  this  theory,  tbe  time 
note  was,  confessedly,  not  a  novation  or 
extinguishment  of  the  domand  note,  bat 
wholly  disconnected  from  it.  Such  being 
the  case,  plalntlff'a  averment  of  error 
should  have  been  that  he  never  signed  a 
renewal  note  at  all,  and  not  that  be  paid 
In  full  a  note  for  the  paym^t  ot  which  he 
was  only  Jointly  bound  with  another. 
That  such  la  the  position  assumed  by  the 
plaintiff,  his  own  testimony  tumlshea  con- 
clusive proof:  "Question.  You  went  on 
and  made  a  payment  on  this  balance? 
When  did  you  make  that  payment  of  the 
balance,  on  the  10th  of  February,  of  $4.7(K>, 
after  you  had  refused  to  Indorse  except 
Jointly?  Answer.  In  the  first  place,  yon 
don't  quote  me  exactly.  In  the  first  in- 
stance, X  refused  to  Indorse  at  all.  He  sub- 
sequently came  back,  and  asked  me,  it  he 
would  go  In  jointly  with  me,  would  I  in- 
dorse it?  I  hesitated  tor  some  time,  and 
declined,  and  he  discussed  the  matter  with 
me;  and  I  dually  yielded,  and  consented  to 
go  in  Jointly  with  him.  Q.  And  did  you 
say  you  would  not  have  signed  It  singly? 
A.  I  say  I  did  not.  I  had  already  refused 
to  sign  It  singly.  Q.  Then,  having  in- 
dorsed It  Jointly,  you  understood  you  were 
in  for  one  part,  and  Mr.  Ober  for  one  part? 
A.  Yes,  sir.  Q.  You  undeinatood  you  were 
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bound  for  one-hall,  and  Ober  for  another 
half?  A.  Yes,  air.  Q.  Th^  why— hariDg 
tliat  nnderstandlng:  at  the  tlmeyoD  Binned 
this  note,>or  having  that  view  of  yoar  ob- 
ligation  when  you  elgned  this  note — Ib  It 
yon  paid  that  balance  on  the  10th  ol  Feb- 
ruary? A.  Because  In  the  mean  time  Ober 
had  failed,  and  I  aapposed  that  either  in- 
dorser  wdnld  be  liable  for  the  whole 
amount. " 

Then  it  is  clear  that  in  this  transaction 
the  plalntin  dealt  with  Ober  alone,  and 
not  with  the  defendaDts;  that  in  so  doing: 
he  relied  ou  Ober'B  statement  that  be  had 
taken  up  or  retired  the  demand  note  be- 
fore the  time  note  was  indorsed;  and  that 
this  statement  superinduced  plalntlll's  ac- 
ceptance and  indorsement  of  It.  It  is  also 
clear  that  the  plaintiff  did  not  make  any 
Inquiry  of  the  defendants  about  It,  not- 
withstanding the  demand  note  bound  him 
personally  and  indlvldaally,  and  did  not 
bind  Ober,  and  was  confeesedly  the  prop- 
erty of  the  defendants.  The  evidence 
abundantly  shows  that,  in  reference  to  the 
time  note,  the  dealings  between  Ober  and 
the  dtfendants  looked  solely  to  an  exten- 
sion of  time  for  the  payment  of  the  bal- 
ance of  $10,000  remaining  dne  on  the  de- 
mand note;  and,  whatever  may  have  been 
the  representations  of  Ober  to  the  plaintiff 
in  reference  to  the  demand  note  having 
been  paid  or  retired,  It  also  fully  shows 
that  It  bad  neither  been  paid  or  retired,  as 
a  matter  of  fact. 

The  truth  Is  that  defendants  held  both 
the  demand  note  and  the  time  note  lor 
910,000,  and  on  both  of  which  plaintiff  was 
bound.  While  it  Is  true  that  plaintiff  may 
have  been  overreached  or  deceived  by  Ober 
in  the  last  transaction,  hewas  undoubted- 
ly bound  In  a  doable  obligation  for  the 
same  debt  to  the  d^endants  until  the  lat- 
ter was  discharged  by  payment.  Not- 
withstanding he  declined  to  Indorse  any 
other  than  a  Joint  obligation  with  Ober. 
yet  he  paid  voluntarily,  and  that  payment 
dischai^ed  both  his  Joint  obligation  and 
his  own  individual  indorsement.  In  thus 
making  payment,  he  was  not  taken  by 
auTprlse,  nor  does  the  proof  show  that  de- 
fiBnoants  made  any  representatloDS  as  to 
the  extent  of  his  obligations  on  which 
plaintiff  acted.  On  the  contrary,  the 
knowledge  of  defendants'  continued  pos- 
scHSion  of  the  demand  note  was  brought 
home  to  the  plaintiff  more  than  a  year 
prior  to  his  making  payment,  and  hence 
he  was  Informed  that  Ober's  statement 
was  untrue;  and  yet  he  made  no  protest 
or  Gompltdnt  to  the  defendants,  though 
thsy  repeatedly  ui^red  him  to  pay.  The 
fact  la,  the  plaintin  had  consented  that  de- 
fendants should  accept  payment  from  other 
personsthan  himself ,  without  prejudice  to 
bis  Indorsement,  and  that  defendants  recip- 
rocally consented  with  the  plaintiff  to  an 
additional  extension  of  time  until  the  af- 
fairs of  the  insolvent  corporation  could  be 
liquidated,  and  the  proceeds  realized  from 
liquidation  applied,  as  far  as  possible,  to 
the  satisfaction  of  the  debt,  and  to  bold 
him  for  the  residue  only. 

A  statement  in  the  record  fsee  plalntiH's 
brief  at  page  11 )  shows  that  on  the  Slst  of 
July,  1886,  more  than  a  year  after  the  date 
of  tbetlmenote,theBumof  f6,000waspald 
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on  It  by  "dividends  from  liquidation  oi 
Chalmette  Mills.**  and  on  the  nth  of  De- 
cember following  an  additional  f 1,260  was 
paid  from  the  same  source.  It  Is  the  re- 
sulting balance  of  $4,724.90  that  the  plain- 
tiff paid  in  settlement. 

On  the  whole,  we  take  It  to  be  clear  that 
the  time  note  onlyevldenced  the  extension 
of  $10,000  of  the  original  debt,  for  the  pay- 
ment of  which  the  plaintiff  was  personally 
bound,  and  that  If  he  had  been  soed  on  the 
demand  note  the  execution  of  the  time 
note  would  have  been  no  defense.  Hence, 
while  the  payment  of  the  latterdlscharged 
the  former.  Its  existence  did  not.  There- 
fore, error  In  the  method  oramonnt  of  the 
pwrment  oa  the  latter,  cannot  relieve  plaln- 
tltr.or  ground  his  action  for  r^mbursement. 

The  Judgment  appealed  from  Is  erro* 
ueous,  and  must  be  reversed.  It  is  there- 
fore ordered  and  decreed  that  the  judg- 
ment appealed  from  be  reveraed,  and  that 
the  demands  of  plalntin  be  rejected  and 
disallowed,  and  that  he  be  taxed  with 
costs  In  both  courts. 

FrHHBB,  J.,  absent. 

Rehearing  refused. 


Succession  of  Boudbxaux. 
iSuprmte  Court  «r  XMuUtana.  Feh.  IOl  180Ol 

ADMIinBTaATOHS— APPOIXTMIKT— TUTOM  OF 

MiNOB  Hbibs. 

1.  Where  the  benefld&ry  betrs  are  all  minora, 
th^  tutors  are  entitled,  by  preference,  to  be 
pointed  as  adminiBtrators;  and  the  term  "tutors" 
as  used  in  artlolo  1044  of  the  Revised  Civil  0006^ 
embraoes  a  daly^iuaUfled  female  tutor  as  well  as 
male  tutors. 

3.  In  snob  fiaee,  where  two  tutors  of  different 
beneficiary  heirs  apply,  judge  is  vested  with  a 
larRe  discretion  in  deciding  between  them:  and, 
unless  manifestly  wrong,  ms  oonolnalon  will  not 
be  disturbed. 

iSyllabUB  by  the  Court.) 

O'Salliran  <fi  Knoblock^  for  appellant. 
Knobloek  A  Moore,  for  appellee. 

Fbhnbr,  J.  Appeal  from  the  district 
court  for  the  parish  of  Lafonrehe.  The 
decedent,  P.  J.  Boudreaax,I^t  two  sets  of 
minor  beneficiary  heirs,  vis.:  (1)  A  son 
by  his  first  marriage,  represented  by  his 
grandmother  and  legal  tutrix;  (2)  three 
children  of  the  second  marriage,  repre- 
sented by  thelrmotherand  natural  tutrix, 
the  surviving  widow.  The  case  presents 
a  contest  between  the  two  tutrices  for  the 
administration  ol  his  snocemlon.  The 
Judge  a  quo  decided  in  favor  of  the  tutrix 
of  the  older  minor,  whom  he  appointed  as 
administratrix,  from  which  judgment  the 
uther  tutrix  appeals.  The  appellant  as- 
signs error  on  two  grounds:  (1)  That 
the  legal  tutrix  being  a  woman  and  only 
a  grandmother,  is  not  capable,  under  the 
law,  to  fill  the  office  of  administrator;  (2) 
that  if  both  were  capable  the  Judge  ertw 
innot giving  the  preference  to  appellant. 

1.  Article2SoftheRevleedavtlCode  pro- 
vides that"  women  cannot  beappolnted  to 
any  public  office,  norperform  any  civil  func- 
tions, except  those  which  the  law  especially 
declares  them  capable  ol  exercising.  **  Artl> 
de  802  specially  declares  thej^other  and 
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erandmother  of  minora  to  be  capable  of 
BelnK  appointed  as  their  tutrlcea.  Article 
1012  declares  that,  "in  the  cbolce  ot  thead- 
ministrator,  the  preference  sball  be  f(lven 
to  the  beneficiary  belr  over  every  other 
person,  if  he  be  of  age,  and  present  In  the 
state. *^  Article  1044  provides  that.  "If  all 
the  beneflclary  heirs  be  minors,  their  tu- 
tors can  claim  the  prefermce  for  the  ad- 
minifltratloD,  and  It  shall  be  given  them, 
under  the  charge  of  their  being  personally 
responsible  for  their  acts  of  administra- 
tion, "  etc. 

It  Is  not  necessary  to  refer  to  article  8556 
of  the  Code,  which  says :  **  The  masculine 
gender  comprehends  the  two  sexes  when- 
ever the  provision  is  not  one  which  Is  evi- 
dently made  for  one  of  them  only. "  The 
nse  of  the  term  "tutrix"  to  dlstingalsh  a 
female  from  a  male  tutor  is  conventional. 
The  terminology  of  the  Code  recognizes  no 
such  distinction  of  sex  In  tutorship.  A 
tutor  Is  a  tutor,  whetber  the  person  be 
man  or  woman.  Although,  In  some  ar- 
Ucles,  the  Code  refers  to  a  female  tutor  as 
a  "tutrix,"  yet,  in  all  the  articles  prescrib- 
ing the  nature,  powers,  and  datlee  of  tu- 
torship. It  uses  simply  the  terms  "tutor" 
and  "tutorship;"  and  those  provisions, of 
course,  apply  equally  to  female  as  to  male 
tutors.  So,  when  the  law  gives  to  tutors 
of  beneficiary  heirs  the  right  and  prefer^ 
enee  to  be  appointed  admlntsCratorB,  It 
embraces  any  tutor,  miUe  or  female.  In- 
deed, it  is  obvious  that  the  preference  la 
given  out  of  consideration  to  the  rights 
and  Interests  of  the  beneficiary  heirs  them- 
selves, and  Is  given  to  their  legal  represen- 
tatives only  because,  owing  to  their  mi- 
nority, the  heirs  are  not  capable  of  exercis- 
ing it. 

Our  JarlBpmdaiee  has  constantly  recog- 
nised ^e  right  ot  female  tutors  of  bendl- 
clary  heirs  to  be  appointed  administra- 
tors, and  even  their  right  to  administer 
without  such  appointment,  In  the  Interest 
of  the  heirs  whom  she  represents,  when 
eredltors  do  not  object.  Succession  of 
Forstall,  89  La.  Ann.  1062,  8  South.  Bep. 
277;  Succession  of  Gnsman,  36  La.  Ann. 
2M;  BuccesBion  of  DeLemo,34La.  Ann.40; 
Succession  of  Penney,  10  La.  Ann.  290;  Suc- 
cession of  McKinney,  4  La.  Ann.  25.  The 
fact  that  In  some  of  the  cases  quoted  the 
applicant  was  married,  and  that  the  bus- 
band,  as  her  co<tntor,  joined  in  the  ap^i- 
cation,  does  not  affect  the  principle.  We 
therefore  hold  that  the  tutrix  who  received 
the  appointment  was  fnlty  capable. 

2.  In  selecting  which  of  the  two  appli- 
cants should  be  appointed,  the  Jud^  waa 
invested  with  a  legal  discretion  which 
should  not  be  Interfered  with  unless  mani- 
festly misused.  The  Code,  art.  1043,  pro- 
vides: "If  there  be  two  or  more  benefici- 
ary heirs  of  age,  and  present  In  this  state, 
the  Judge  shall  select  one  or  two,  whom 
he  shall  consider  Ijie  most  solid,  for  the 
administration  of  the  succesBlon. "  The 
same  rule  is  evidently  applicable  to  the 
case  where  dltferent  tutors  of  beneficiary 
heirs  apply.  We  have  held  that  In  such  a 
contest  "a  large  discretion  is  vested  in  the 
Judge  who  makes  the  appointment,  and, 
unless  manifestly  wrong,  his  conclusion 
will  not  be  disturbed."  Succession  of 
Cbaler.  89  La.  Ann.  808, 1  South.  Kep.  820. 


It  does  not  appear  that  the  appeUaint  Is 
more  "solid"  than  the  appointee,  or  that 
the  latter  Is  in  any  way  deficient  in  solid- 
ity, or  In  any  qualification  for  the  admin- 
istration. The  Judge  has  evidently  exer- 
cised careful  consideration  in  the  matter, 
and  we  can  discover  no  good  reason  for 
disturbing  his  decision. 
J  adgment  afflrmrd. 

Rehearing  refused. 


Succession  of  Qasbd. 

(Aiprame  Court  of  Louisiana.  Ibnh  8.  1800. 

&  La.  Ann.) 

AminilBTBATOB'B  AcOOUSra— AOTIOH— DlBMISBAL. 

Wbea  It  appears  that  tbe  only  persona  prac- 
tloallr  interested  In  an  account  are  tne  accountant 
and  tae  opponent,  both  of  whom  are  aui  jurlg,  and 
when  it  la  shown  that  they  have  made  eztrajadi- 
dal  settlement  of  the  matters  Involved,  ana, 
their  Joint  action,  have  Involved  attain  In  suob 
confusion  that  areadjastmentia  Impraoticable,  the 
judge  a  guo  wUI  be  sustained  In  leaviug  tbe  par- 
ties whei'e  they  have  placed  themBelvea,  and  in 
dismissing  the  caae. 
{Syllatna  by  the  Court.) 

Appeal  from  district  court,  pariab  <rf 
West  Baton  Rouge ;  Talbot,  Judge. 

Samuel  Matthews,  tor  appellant.  Alex- 
under  Hebert,  for  appellee. 

Fbnnbb,  J.  August  Qassle  died  In  1878, 
leaving  a  widow  and  two  minor  children. 
His  estate  consisted  entirely  of  community 
property,  and  under  the  law  tbe  widow 
was  owner  of  one-half ,  and  was  usufruct- 
uary of  the  other  half,  which  belonged  to 
her  minor  children.  August  Oassle  and 
his  brother,  William  Gasale,  were  common 
owners  of  part  of  a  plantation  which  they 
worked  in  partnership,  and  were  also  mer- 
cantile partners  In  a  store.  The  succes- 
sion of  August  Gassle  was  opened,  and  bis 
widow  qualified  as  tutrix  of  the  minors, 
and  her  father,  Emlle  Lefebre,  as  their  un- 
der tutor;  in  which  capacity  they  admin- 
istered all  the  estate,  except  the  partner- 
ship property,  of  which  William  <3a8aie,aB 
surviving  partner,  was  appointed  admin- 
istrator, and  qualified  as  such,  Mrs.  Oas- 
sie  and  Mr.  Lefebre  becoming  securities  on 
bis  bond.  After  this  the  parties  seem  to 
have  cut  loose  from  the  court,  and  to  bave 
taken  tbe  administration  of  the  estate  Into 
tb^r  own  hands.  The  planting  interest 
was  conducted  by  them  Jointly,  while 
William  Oassie  administered  and  carried 
on  the  affairs  of  the  store.  It  Is  very 
clearly  shown  that  the  mercantile  copart- 
nership was  Insolvent  at  the  death  of  Au- 
gust Gassle.  Therefore  the  minors  had  no 
interest  therein,  and  any  profits  made  in 
conducting  the  business  thereafter  be- 
longed Jointly  to  William  Gassle,  and  to 
Mrs.  Gassle,  as  widow  In  community  and 
as  usufructuary.  Tbe  same  may  be  said 
of  tbe  fruits  and  revenues  of  tbe  plantation. 
Thus,  practically,  the  only  real  partners 
in  Interest  were  William  Gassle  and  tbe 
widow.  They  compromised  and  settled 
the  debts  as  best  they  could,  and,  with 
the  full  sanction  and  co-operation  of  both, 
the  store  and  plantation  operations  were 
carried  on.  They  bad  frequent  and  full 
settlements  with  each  other.  So  matters 


Digilized  by 


Google 


La.) 


JOHNSOK  ff.  FLAMNEB. 


455 


vent  OD  until  18W,  wtioi  Mn.  Oande  filed 
the  presMit  proceedlnsB  to  compel  Will- 
iam Gassle  to  account;  and  an  order  to 
that  effect  was  leaaed  by  the  Jndce.  In 
obedience  thereto  ^lUtam  Gasale  Uled  a 
bnngllnff  account,  containing  eertooe  er- 
rors, ae  snbseqnently  shown,  against  blm- 
aelt,  and,  no  donbt,  others  In  bis  (uvor. 
But  the  testimony  of  William  Gasale 
showed  that  the  parties  had  taken  cogni- 
sance of  ero^thuiK  that  had  been  done, 
and  had  had  anunaisettlements  with  each 
other  embracing  all  the  matters  In  contro- 
versy, and  his  statements  are  not  sabstan- 
tially  contradicted  either  by  Mrs.  Gassle 
or  her  father,  who  advised  and  assisted 
her,  ajid  both  of  whom  testified.  The 
Jndge  A  900  came  to  the  conclusion  that 
the  matters  involved  In  the  account  had 
been  extri^ndlcially  settled  and  liquidated 
betweoi  uie  parties,  and  therefore  dis- 
missed the  whole  case.  We  think  he  did 
not  err. 

It  Is  clear,  as  heretofore  stated,  that  the 
onlsrpKrtiee  Interested  In  this  accoanting 
are  William  Gasaie  and  Mrs.  Gassle  per- 
sonally. We  have  pnasled  our  brains  over 
this  confused  record  in  a  Tain  effort  to  ad- 
just their  rights  upon  the  evidence  ad- 
duced, and  the  only  clear  eonclnsion  we 
have  heen  able  to  reach  is  that  they  are 
equally  respocslble  for  the  inextricable 
confusion  In  which  the  matters  are  in- 
Tolved;  that,  at  frequent  Intervals,  they 
have  gone  over  and  agreed  upon  settle* 
ments  to  date;  and  that  It  passes  the  ca- 
pacity of  the  moat  expert,  on  the  evidence 
here  presented,  to  make  any  better  settle- 
ment than  tb^  have  themselTes  already 
made. 

Judgment  aflBrmed. 


Johnson  t.  Flannrr,  (two  cases.) 

(Supreme  Court  of  Louisiana.  Maroh  S,  1890. 
^  La.  Ann.) 

IbmrAb  Aooomm— Salb  or  Lun>— Bvimxai — 

1.  Oril  testimoDj,  la  the  ahMnoe  of  ohame* 
of  tnad,  error,  or  violenoo.  la  inadmUalble,  do- 
tweeo  the  parties  to  a  sale  of  real  estate,  to  anow 
ttw  simolatioD  of  the  transaction.  None  bat  dooo- 
BMntaiy  proof  is  legitimate  in  snch  a  case. 

8.  A  party  is  ooodnded  by  hit  judicial  deola* 
ratloaa.  After  asserting  elirims,  as  a  creditor,  for 
the  price  of  prtqiierty  sold,  «  vendor,  or  any  one 
under  him,  is  estopped  from  denying  the  character 
and  reality  which  ne  has  attached  to  the  transao- 
tioB.  Be  cannot  be  permitted  to  play  fast  and  loose. 

{SuUabUB  by  the  (7ourt> 

Appeal  from  district  court,  parish  of 
Natchitoches ;  Pibbson,  Jndge. 

Jiick  A  Diamnkea  and  ScAtborough  A 
Carver,  for  appellant.  CbapUa,  BnaMealeA 
Cbaplln,  tor  appellee. 

BsHMUDBZ,  C.  J.  The  object  of  these 
ndts  is  an  adjustment  of  therespeetlvella- 
MlltleB  of  the  pwties  fotor  se.  Planner 
having  issued  two  writs,  one  of  execution, 
another  of  seizure  and  sale,  against  John- 
son, the  latter  enjoined  them,  claiming:  to 
be  entitled  to  credits  which  were  not  al- 
lowed biro.  Planner  answered  that  the 
transactions  relied  on  by  Johnson  to  set 


np  his  claims  were  not  real,  bnt  simnlated, 
eoncindlng  In  a  reeonventlonal  demand, 
with  a  prayer  tor  a  Judgment  against 

Johnson  for  the  whole  amonnt  due  him. 
The  differences  of  the  litigants  were  moat 
extensively  inquired  into  before  a  Jury, 
who  returned  a  verdict  crediting  Johnson 
with  certain  sums,  and  liquidating  Plan- 
ner's claims  to  the  difference,  94,620,  with 
Interest.  From  the  Judgm«it  rradered  on 
the  verdict  Planner  appealed,  and  John- 
son, answering,  prays  for  laereased  cred- 
its. It  appears  that,  in  18S7,  Planner  sold 
certain  lands  to  Johnson  for  f9,2B0.72, 
which  were  setUed  for  in  tour  notes,  pay- 
able at  one,  two,  three,  and  four  years. 
On  the  maturity  ol  the  first  note.  Planner 
brought  Bult  via  orfIia&ri&  against  John- 
son, ailing  the  natnre  of  the  transaction 
—the  sale— in  consequence  of  which  the 
notes  hadbem  Issued.  Johnson  came  for- 
ward,  confessed  Jndgmmt,  and  paid  91,260 
on  account,  obtaining  Indulgence.  Subse- 
quently, Planner,  remaining  unpaid,  laaued 
execution,  levying  upon  the  property  sold 
and  other  property.  Johnson  enjoined 
on  the  grounds  that  he  had  not  been 
credited  with  the  previous  payment  of  f  1,- 
260,  and  that  Hanner  hcul  no  right  to  ex- 
act payment  without  having  paid  the  In- 
d^teduees  assumed  by  him  in  the  act  of 
sale  to  him  and  his  vendor,  which 
amounted  to  $7,365.31.  part  ot  which  was 
represented  by  vendor's  notes,  ligui^g  $3,- 
600,  which  had  been  placed  in  bis  posses- 
sion by  Jiitanson,  who  owns  them,  to  se- 
cure a  loan  of  $1,^.  which  had  been  paid 
back;  the  notes  not  being,  however,  le- 
turned,  etc.  Planner  answered  the  peti- 
tion for  cua  injunction,  admitting  the  pro- 
ceedings on  wblchtheconfesslon  ^asmade, 
the  payment  of  the  f 1.250,  and  the  isau- 
ance  of  the  S.  ik.  and  the  selsure;  bnt 
charges  that  he  Is  not  liable  for  thelnd^t- 
ednees  assumed  by  falm  In  the  act  ol  his 
vendor,  Sers,  which  Is  a  rimnlation.  and 
that  the  consideration  of  the  transaction 
was  adifferent  one.  Hefnrtheravers  that 
the  Sers  notes  have  no  real  existence,  and 
were  surrendered  to  him  because  of  that 
fact,'and  notto  secure  a  loan;  that  it  had 
been  In  tended  to  Insert  a  danse  In  the  act  ex- 
onerating him  from  all  liabilities ;  but  that, 
through  error  and  oversight.  It  was  not 
done.  Heturthersetsaphlsclairosagalnst 
Johnson  on  the  notes,  and  complains  ol 
damages  sustained  In  consequence  ot  the 
injunction.  He  concludes  by  asking  that 
the  Injunction  bedtssolved,  with  damages ; 
that  he  be  declared  not  liable  for  the  as- 
sumptions: and  that  the  property  seized 
be  ordered  to  be  sold  for  the  whole  debt, 
for  cash  to  cover  the  part  due.  and  on 
terms  of  credit,  to  correspond  with  the 
parts  not  due.  Before  those  issues  had 
come  to  trial,  Planner  brought  executory 
proceedings  on  the  second  maturing  note 
of  Johnson,  with  a  credit  ot  $24)0,  averring 
the  suit  on  the  first  note,  the  sale,  and 
prayingfor  theaelzure  and  sale  of  the  prop- 
erty for  cash  suiflclent  to  pay  the  note  sued 
on  of  March  0, 1880,  attorney's  fee,  etc.  On 
the  proper  order,  the  writ  Issued,  but  was 
enjoined  by  Johnson  on  grounds  substan- 
tially similar  to  those  set  forth  In  his  pe- 
tition for  an  injunction  arresting  the  S.  fa. 
Planner  answered  mainly  as  he  did  to  the 
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flnt  Injunction  in  cwcordance  with  the  re* 
■ponribOlties  malting  from  his  auamp- 
tions.  The  eawfl  were  consolidated,  and 
BO  tried.  The  plalntilT  offered  document- 
ary evidence  In  snpport  of  his  arermentB, 
to  show  that  he  was  entitled  to  the  cred- 
its claimed,  and  that  Planner  had  bound 
himself  to  pay  debts  of  his  vendor,  and  that 
he  should  be  held  to  do  so  previous  to  ex- 
acting payment  of  the  notes  sued  on.  The 
defendant  oftored  oral  testimony  to  show 
theMmalatlon  alleged  by  him,  and  conse- 
quoitlyhls  non-llablllty  under  the  assump- 
tiona.  The  court  allowed  the  testimony 
OTer  plaintiff's  objections,  which  were  re- 
nerved  by  bills,  and  which  were  that  parol 
testimony  between  the  parties  Is  not  ad- 
mlurible.  but  that  a  counter-letter  was  the 
only  legitimate  proof,  and,  even  thm,  that, 
by  his  Judicial  declaratlona  ol  the  reality 
of  the  transaction  In  which  Johnson  had 
Issued  the  notes,  Planner  was  estopped 
from  all  contradiction  of  them.  It  needs 
no  discussion  or  referenceto  authorities  to 
show  that  It  was  error  to  have  beard  the 
oral  testimony.  The  case  Is  one  which  Is 
between  the  parties,  and  In  which  none  of 
tbe  averments  has  been  made  which  would 
have  opened  the  door  for  such  proof. 

Besides,  the  Judicial  declarations  which 
Planner  has  made  In  the  two  suits,  and 
the  exercise  of  the  rights  which  he  asserted 
therein,  and  which  affirm  and  reaffirm  the 
sale  from  him  to  Johnson  as  a  reality,  ef- 
fectaally  eatop  htm  from  denying  its  serl- 
oosneas.  He  cannot  be  permitted  to  play 
fast  and  loose.  There  Is  no  evidence  show- 
ing that  a  clause  had  been  Intended  to  be 
Inserted  In  tbe  act  for  his  relief,  and  that 
by  error  and  oversight  ft  was  admitted. 
It  may  not  be  out  of  place  to  say  that 
during  the  trial,  feeling  that  written  evi- 
dence was  necessary  In  such  a  case,  he 
averred  the  existence  of  a  counter^letter. 
In  a  suppleniental  ana  war,  but  that  he  aft- 
erwanu  abandoned  the  clatm  to  mich 
proof.  It  appears  that  Planner  assumed 
the  four  notes  due  by  his  vendor,  Sers,  for 
^,60t);  that  those  notes  are  the  property 
of  Jobnson,  and  are  therefore  due  by  Plan- 
ner; and  that  by  as  much  they  offset  Plan- 
ner's claims  against  Johnson.  The  man- 
ner in  which  those  notescame  to  Planner's 
possessloD  Is  dlfferentlystated  by  Johnson 
and  Planner,  but  after  hearing  them,  and 
the  other  proof  In  tbe  record  on  thesubject, 
tbe  Jury  and  the  Judge  rightly  preferred 
Johnson's  statement.  Planner  ought  to 
have  credited  Johnson  with  the  9 1,250  paid 
by  him  In  the  suit  on  the  first  note,  and 
Johnson  is  entitled  to  a  ci-edit  ol  $200  on 
the  second  note  sued  on  In  the  executory 
proceedings.  Johnson  la  further  entitled 
to  offset  the  claim  of  Planner  by  the  notes 
of  Sers,  which  Planner  owes  by  assump- 
tion, and  which  are  Johnson's  property, 
amounting  to  $8,500.  The  verdict  of  the 
Jury,  and  the  Judgment  of  court  on  It,  have 
done  Justice,  as  far  as  they  go;  but  John- 
son Is  entitled  to  a  further  reduction  of 
$200.  which  puts  down  his  Indebtedness 
to  Planner  at  $4,340.73.  It  Is  therefore 
ordered  and  decreed  that  tbe  verdict  of  the 
Jury  and  thejudgment  thereon  be  amended 
en  aa  to  entitle  Johnaon  to  a  reduction  of 
Klanner's  claim  against  him  to  $4,340.78, 
Instead  or  $4,640.73,  and  that,  thus  amend- 


ed, said  Judgment  be  affirmed,  tha  costs  of 
appeal  to  be  pcdd  by  Flanaar. 

Bahearing  reftwed. 


MiLXJBB  V.  SHUMA.KBR. 

iSuipnme  Court  of  LouUUma.  Jlandi  8,  1890. 

&  La.  Ann.) 

NmroDPATiTs  Wills— EnoTiov— Bans— Ih- 

PBOTBIUHTS. 

1.  Tbo  omission  to  nuke  express  meotloa  in  a 

□anoopatWe  will  b7  public  act,  or  In  equtvaloit 
terms,  that  It  was  written  by  the  notary,  la  fatal, 
and  Invalidates  the  inatrumeatk 

2.  Rents  and  revenaes  cannot  ba  racovarad 
from  a  possessor  In  good  faith,  axoBpt  fkom  Judi- 
cial demand,  when  evicted. 

8.  Bach  possessor  cannot  be  required  to  de- 
mi^h  works  put  ap  by  blm,  and  is  entitled  to  re- 
cover from  the  owner,  on  the  latter'*  obolc^  either 
tbe  value  of  tbe  materials  and  tbe  price  of  work- 
manship, or  tbe  reimbursement  of  a  aam  equal  to 
the  enbanoed  value  of  tbe  soiL 
{SyUaMu  bv  the  Court.) 

Appeal  from  district  court,  pariah  of 
Concordia;  Yoono,  Judge. 

SCeefe  £  D»gg,  for  appdlant.  Lue9  A 
Xjemie,  for  appellee. 

BBRUtTDEZ,  C.  J.  This  controversy  In- 
volves the  validity  of  an  anthentlc  will  of 
a  wife  In  favor  of  her  husband;  the  liabil- 
ity of  the  latter  for  rente,  since  the  death 
of  the  former,  of  property  left  by  her,  and 
of  which  he  had  possession ;  the  right  of 
the  bnsbcuid  to  recoverfromtheauccesslon 
certain  mon^clatma  which  ha  sets  up, 
should  the  will  be  annulled.  The  plaintiff, 
who  Is  the  sister  of  the  deceased  wife, 
charges  the  nullity  of  the  will,  which  la  the 
in  the  nnncnpatlve  form,  by  public  act,  on 
the  main  ground  that  it  does  not  appear 
from  Its  contract  tba  t  It  was  written  by  the  ' 
notary  who  received  It.  It  would  be  cum- 
beraome  to  Incorporate  here  the  procea- 
verbalolt  the  making  of  the  will,  aa  pre- 
pai-ed  by  the  notary.  It  suffices  to  aay 
that  there  was  made  by  thnt  offlclal  no 
statement  that  he  has  written  the  will, 
and  that  the  omission  to  make  express 
mention  of  that  important  fact  Is  fatal  to 
the  validity  of  the  Instrument,  as  no  proof 
can  be  adduced  aliunde  to  supplement  tbe 
omission.  The  notary  declares  that  he 
waa  called  on  by  the  testatrix  "  to  write, 
at  her  dictation,  her  last  will  and  testa- 
ment ;  **  that  she  did  "  dictate  to  me  Chim] 
tbe  following,  as  her  last  will  and  testa- 
ment,"* which  It  Is  needless  to  transcribe; 
and  he  concludes  by  stating  that  the  tes- 
tatrix, having  heard  the  will  read,  de- 
clared, etc.  Surely,  from  thatstatement.  It 
appears  that  the  notary  waa  called  on  to 
write  the  will,*  that  the  testatrix  dictated 
It,  and  that  It wasread  to  her;  but  It  doee 
not  appear  that  the  notary  wrote  It  down 
after  thedlctatlon.  Therelsnothinglntbe 
language  used  from  which  it  can  be  deduced 
that  he  did  so.  He  ought  to  have  so  declared 
expressly,  or  used  anal<^ous  terms.  His 
failure  to  have  done  so  carries  the  invalid- 
ity of  the  instrument.  It  makee  no  dlller^ 
ence  that  in  truth  he  did  write  it,  for  It  is 
a  clrcnmstance  which  cannot  be  l^ally  es- 
tablished otherwise  than  by  the  declara- 
tion of  the  fact  by  the  notary  in  the  act  it- 
self. Article  1678,  Rev.  Civil  Code,  and  the 
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Jniisprndence  expounding  It,  nnmercUnlly 
demand  that  expresB  mention  be  made  ot 
the  dictation,  writing  down,  and  reading, 
and,  fur  a  failure  to  obeerre  the  formali- 
ties  prescribed,  tbe  sabsequent  article  1695 
emphatically  declares  that  the  testament 
Bhall  be  null  and  void.  It  is  useless  to  re- 
fer Bi>eclflcally  to  other  authorities  to 
show  that,  unless  the  notary  declares  that 
he  has  written  down  the  will,  or  employs 
words  of  eqoiTalent  Import,  the  will  is  a 
nnlUty. 

There  can  be  no  doubt  that,  under 
the  proof  and  the  admission,  the  plain- 
tin  isthenearestol  kin  of  the  deceased,  and 
therefore  her  sole  heir  at  law.  She  is  con- 
sequently entitled  to  beso  recognized,  and 
has  a  standing  In  court  to  make  farther 
demands.  She  claims  that  the  defendant, 
lieratster*8  snrriTlng  husband,  owea  her 
tbe  rent  of  the  property  left  by  tats  de» 
ceased  wife,  from  the  time  of  her  death  up 
to  settlement. at  therateof  f25  permonth. 
To  this  the  defendant  answers  that,  be- 
ing a  possessor  in  good  faith,  he  Is  not 
accountable  for  such  rents,  which  he  be- 
sides denlRS  having  received. 

Tbe  defendant  was  in  possession  of  the 
property,  not  merely  by  virtue  of  the  will 
by  whicn  It  was  beqneathed  to  blm,  but 
of  a  Judicial  decree,  which  ordered  "that 
its  provisions  be  executed."  Neither  the 
will,  nor  the  decree  made  to  carry  It  out, 
Trere  absolute  nullities;  for  tbtAv  validity 
could  have  been  acqoieeced  In,  expressly  or 
Impliedly,  as  b^nff  In  favor  of  private  Indi- 
viduals. 

By  tbe  lapse  of  time,  five  years,  (Rev. 
OtII  Code,  art.  8542,)  an  action  to  annol 
It  would  have  been  barred.  The  defend- 
ant was  In  good  faith  when  he  deposited 
the  will  in  court;  the  officer  who  made  the 
decree  for  Its  execution  thought  It  was  a 
valid  will ;  the  attorneys  who  presented  it 
to  the  eourt  were  under  the  same  imprea- 
^on ;  the  plaintiff  heratif  and  her  counsel, 
tor  a  time,  did  not  suspect  Its  Invalidity, 
for  a  claim  for  money  was  made  by  them 
from  the  defendant,  treating  htm,  as  It 
were,  as  the  testamentary  heir  of  the  de- 
•c^sed.  The  defendant  has  set  up  the  fact 
of  this  claim  as  an  estoppel,  shutting  out 
plalntitt  from  the  present  suit;  but  it  has 
none  of  the  essential  elements  which  ean 
Affixupon  it  the  character  of  a  formal  and 
knowing  acknowledgment  of  the  will  as  a 
xalld  instrument,  and  cannot,  therefore, 
be  considered  as  a  ratlflca  tlon  of  an  act  as 
Talld  which  was  known  not  to  be  so.  It 
«an  serve,  however,  to  show  that  the  de- 
fendant could  be  in  good  faith  when  he 
treated  the  will  as  valid,  or  that  bis  wife's 
sister,  the  only  person  who  could  have 
raised  adverBerlgbtB,ber8elfhad  taken  It  to 
be  Ro.  Viewed  as  a  possessor  In  good  faith, 
the  defendant  cannot  be  held  responsible 
ior  all  the  rents  claimed.  The  district 
judge,  after  hearing  the  evidence  adduced, 
tbunght  that  tbe  rent  could  be  put  down 
at  S17.60  per  month,  and  rightly  allowed 
It  from  the  date  of  Judicial  demand.  The 
plaintltr  farther  claims  the  value  of  prop- 
erty of  the  wife  alleged  to  have  been  dis- 
posed of  by  the  husband  since  the  death. 
The  record  does  not  show  that  the  defend- 
ant has  done  any  such  act.  The  district 
Jndjge  thus  found,  and  so  do  we. 


In  his  reconventlonal  demand,  the  de- 
fendant had  set  updalms  a^regattng  92,- 
076,  which  were  allowed  below  to  the  ex- 
tent of  $678.50  only.  In  his  brief  on  ai>> 
peal,  the  defendant  has  stated  the  differ- 
ent items  on  which  he  now  Insists,  and 
which  sum  up  91,122.  Tbe  Items  for  f  460 
for  improvements  pat  upon  the  property 
of  the  wife  before,  and  tor  $%0  for  similar 
improvements  after,  her  death,  have  beoi 
formally  admitted  as  correct.  The  pliUn- 
tiff,  however,  contoida  that,  having  made 
an  election  under  article  608.  Rev.  Civil 
Code,  this  demand  can  be  settled  by  the 
defendant  taking  and  removing  the  build- 
ing; but  that  very  article.  In  Its  last  par- 
agraph, expressly  provides  that,  It  the  edi- 
fices or  works  have  been  made  by  a  tb^rd 
ITerson, evicted  and  not  sentenced  to  make 
restltatlon  of  fmits,  becanse  such  person 

gosaessed  bona  flife,  the  owner  shall  not 
ave  tbe  right  to  demand  the  demolition 
uf  the  works,  but  shall  have  bis  choice,  ^- 
ther  to  reimburse  the  value  of  the  materl- 
als  and  the  price  of  workmanship,  or  to 
pay  a  sam  eqaal  to  the  enhanced  value  of 
the  soil.  The  remaining  Items— one  ot 
9150,  paid  by  the  husband  out  of  hts  sepa- 
rate funds,  to  extinguish  a  mortgage  on 
the  wife's  property;  another  tor  9100,  to 
pay  fees  to  an  attorney ;  another  tor  a 
like  amount,  paid  for  her  account;  and 
another  for  930,  paid  In  the  same  way; 
and  finally  one  for  funeral  expenses  for 
942— are  not  so  well  established  as  to  be 
allowed  in  full.  Tbe  district  Judge  who 
heard  the  numerous  witnesses  who  testi- 
fied In  tbe  case  and  the  d^endant  blms^ 
came  to  tbe  conclusion  that  he  was  enti- 
tled to  recover  9678.60  only.  The  appeal 
was  taken  by  thedefendant.and  tbe  plain- 
tiff, answering,  Joined  in  the  same,  pray- 
ing for  an  affirmance  of  the  Judgment  as 
far  as  it  benefits  her,  and  Its  reversal  oth- 
erwise. We  think  that  the  .district  Judge 
has  done  substantial  Justice. 
Judgment  affirmed. 

Behearing  refused. 


Patne  v.  Jaues  et  a/. 

(Supreme  Cuurt  of  Louisiana.  March  8, 1890. 
La.  Acn.) 

LSABB— COTSNAHTB— RbPAISS— SlXX  BT  LSSBOR. 

1.  Under  a  cnntract  of  lease  which  binds  the 
lessee  to  keep  tbe  property  in  good  repair,  and  to 
snrrender  tt  at  the  expiration  of  the  lease  in  the 
same  good  order  In  wbicli  he  received  it  at  the 
beginning  of  the  lease,  he  has  the  option  to  make 
the  required  or  neoessary  repairs  at  the  end  of  the 
lease,  and  falslesaor  has  no  eanse  of  aoUon  for  dam- 
ages for  his  failure  to  make  repairs  until  the  ex- 
piratloD  of  the  lease. 

3.  Hence,  when  the  cause  of  action  arises,  the 
conditions  on  whfob  the  work  was  to  be  done  have 
ceased  to  exist,  and  in  such  a  case  the  action  for 
damages  need  not  be  preceded  by  a  patting  in  de- 
fault of  the  lessor.  Bav,  dvU  Code,  art  1968,  ex- 
ception 1. 

8.  The  lessor,  who  sells  the  leased  proper^  dnr. 
lug  the  coDtinuanoe  of  the  lease,  with  the  espreis 
reservation  of  all  bis  rights  and  claims  as  lessor, 
specially  Including  tbe  right  to  sue  for  damagM 
caused  to  the  property  during  the  possession  of 
tbe  lessee,  has  a  legal  right  of  action  for  enoh 
damages  after  the  expiration  of  the  lease,  unaf- 
fected by  tbe  sale  made  in  the  mean  time. 
(SvUobus  by  the  Court) 
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Appeal  Irom  district  court,  parish  of 
West  Feliciana;  Beuplk,  Jadge. 

H,  H.  Han  and  iS.  MoC.  Lawraaon,  tor 
am»Uant.  W.  W.  Leake  and  B.  C  Wiok- 
laa,  for  appellees. 

PocHB,  J.  Flalntitr  claims  damages  In 
the  sum  of  f 5,000  for  alleged  violation  of  a 
contract  of  lease,  In  which  the  defendants, 
as  lessees,  had  bonud  tbemselTes  to  keep 
the  leased  premises  In  good  order  and  re- 
pair during  the  continuance  of  the  lease, 
and,  at  the  expiration  tiiereof,  to  surren- 
der the  property  In  a  like  good  order  and 
repair,  which  they  utterly  tailed  to  do. 
PlfUntiff  appeals  from  a  Judgment  which 
sustained  an  exception  to  the  effect  that 
his  petmon,  which  alleged  a  passiTevtola- 
tion  of  a  contract,  contained  no  averment 
that  the  debtor  had  been  put  in  default. 
PlalntiO's  counsel  argue  with  much  force 
that  the  rlolatlon  of  the  con  tract,  disclosed 
by  their  allegations,  is  an  active  and  not 
a  paeslTe  violation;  and  that  therefore  a 
putting  In  mora  was  not  an  Indispensable 

Srereqalslte  to  the  demand  in  damages, 
lut  tor  the  purposes  of  the  conidnslons 
which  we  have  reached  in  the  case  we  find 
It  unnecessary  to  discuss  that  question. 
Conceding,  therefore,  for  the  argummit, 
thatthe  alleged  violation  of  the  contract  Is 
passive,  and  that  the  case  is  controlled  by 
the  provisions  of  article  1033  of  the  Revised 
CiTllCode.we  think  that  plaintiff's  demand 
on  the  face  of  the  pleadings  Is  amply  pro- 
tected by  the  flrstexceptlon  which  theCode 
makes  to  the  article  under  consideration, 
and  which  reads  as  follows:  "When  the 
thing  to  be  given  or  done  by  the  contract 
was  of  such  a  nature  that  It  could  only  be 
given  ordonewithin  a  certain  time,  which 
has  elapsed,  or  under  certain  circum- 
stances, which  no  longer  exist,  the  debtor 
need  not  be  put  In  legal  delay  to  entitle 
the  creditor  to  damages. "  From  the  con- 
tract, which  Is  annexed  to  the  petition.  It 
appears  that  the  lease  was  for  a  term  of 
five  years,  and  that  the  clause  which  has 
a  bearing  on  the  presentcontrovorsy  reads 
as  follows;  *'The  leeseee  further  obllRat- 
Ing  themselves  to  keep  the  herein  leased 

S remises.  Including  all  buildings,  fences, 
Itches,  improvements,  etc..  In  good  order 
and  repair  during  the  continuance  of  this 
lease,  and  at  the  expiration  hereof  to  sur- 
render the  same  to  the  said  lessor  in  the 
like  condition,  good  order,  and  repair.  In 
which  they  acknowledge  to  have  received 
the  same.  And  the  charge  Is  that,  in  vi- 
olation of  their  agreement,  the  defendants 
allowed  the  buildings  to  become  dllapl* 
dated,  the  fences  to  fall,  and  the  ditches 
to  become  choked  and  obliterated,  In  con- 
sequence of  which  the  lessor  was  damaged 
In  the  amount  claimed  herein. 

Under  a  proper  construction  of  the  con- 
tract It  appears  to  ns  that  at  any  Hate  be- 
fore the  expiration  of  the  lease,  ev&n  a  few 
weeks  before  that  time,  the  lessees  could 
have  repaired  the  bnlldlnga,  rebuilt  the 
fences,  and  reopened  the  ditches,  all  In  a 
manner  sufficient  to  hare  restored  the 
leased  premises  In  the  same  good  order 
and  repair  in  which  they  had  received 
them.  In  such  a  case,  the  lessor  would 
have  bad  no  cause  of  complaint  under  the 
law.    It  Is,  on  the  other  hand  eqnaUy 


clear  that  it  was  too  late  for  the  lessees 
to  undertake  such  works  and  repairs  after 
the  expiration  of  the  lease.  Hence  it  fol- 
lows that  the  time  for  action  on  the  part 
of  the  lessor  did  not  occuror  arise  until  or 
before  theexplratlonof  the  lease,  although 
he  had  already  suttemd  apparent  dam- 
ages. But  at  that  time  the  circumstances 
under  which  the  lessees  could  restore  the 
leased  plantation  to  proper  repair  and 
good  order,  and  which  were  l^^r  posses- 
sion of  the  premises  as  lessees,  had  eeased 
to  exist.  It  Is  therefore  apparent  tbat 
when  tbe  obligation  of  the  lessees  to  re- 
store the  leased  premises  to  good  order 
and  repair  tor  the  purpose  of  surrendering 
the  same  to  the  lessor  culminated,  the  lat- 
ter had  yet  no  authority  in  law  to  require 
the  nenessary  repairs,  and  that  his  r^hts 
only  accrued  at  tbe  very  moment  tbat  the 
possession  of  the  premises  reverted  to  him 
under  the  contract.  But,  as  we  have 
said,  it  was  then  too  late  to  coerce  tbe 
lessees  to  a  specific  performance,  and  the 
law  cannot  Imposea  useless  proceeding  as 
a  prerequisite  to  a  legal  demcud.  Beck  v. 
Fieltas,  87  La.  Ann.  m. 

We  therefore  conclude  and  we  hold  that 
In  this  case  the  law  conld  not  and  did  not 
require  that  plainttlt'B  demand  sboald 
have  been  preceded  byaputting  In  default. 

In  plaintiff's  petition  It  Is  averred  that, 
nearly  a  year  before  the  expiration  of  the 
lease,  he  had  sold  and  parted  with  the  pos- 
session of  the  leased  plantation ;  and  that 
circumstance  Is  made  tbe  ground  of  a  sec- 
ond exception  on  the  part  of  the  deftod- 
ants.  who  urge  that,  this  sale  having  been 
made  before  tbe  time  tor  repairing  had 
elapsed, plaintiff  hasno  Interest  In  the  val- 
ue of  said  repairs.  An  easy  answer  to 
that  contention  would  be  that  the  lessor 
Is  not  here  claiming  the  value  of  the  neg- 
lected or  omitted  repairs.  His  demand  Is 
tor  the  damages  caused  to  bis  property 
by  the  neglect  or  failure  of  the  lessees  to 
make  the  repairs  and  works  stipulated  in 
tbe  contract.  In  his  petition  he  avers 
that,  owing  to  the  dilapidated  condition 
of  the  plantation,  as  a  result  of  the  lessees' 
violation  of  their  obligation,  he  was  com- 
pelled to  accept  as  purchase  price  thereof 
$5,000  less  than  would  have  been  its  actual 
or  market  value  If  the  same  bad  been  in 
proper  repair,  or  In  tbe  same  order  In 
which  the  lessees  had  received  it  at  the 
commencement  of  the  lease. 

We  are  clear  in  the  onlnion  tbat  such  al- 
TegatlonB  unquestionably  disclose  an  ac- 
tionable Interest  In  the  complaining  lessor. 
But  the  present  case  Is  still  stronger. 
Flslntiff  alleges  that.  In  the  act  of  sale 
which  he  made  of  the  property,  be  special- 
ly  reserved  all  his  rights  and  claims  as  les- 
sor, Including  In  terms  the  right  to  sne  fur 
the  recovery  from  the  said  James  and 
Tragerof  all  damages  which  thesald  plan- 
tation should  have  sustained  whlleln  their 
possession.  It  has  been  held  that  In  our 
juriBprud«Dce''the  purchaser  of  property 
Is  presumed  to  acquire  all  actions  appur- 
tenant to  the  property,  and  necessary  to 
Its  perfect  enjoyment ;  but,  as  to  damages 
actually  suffered  by  the  vendor  before  the 
sale,  they  are  personal  to  him,  and  cannot 
be  recovered  by  the  purchaser,  without  an 
express  sabr(^ation. "  Clark  v.  Warner, 
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6  La.  Ann.  408.  In  tbis  case  the  damages 
claimed  by  the  lessor  were  continuous  from 
the  beglnnlntt  totheendofthelease.andan 
amonnt  ot  $6,000  In  alleged  to  hare  been  al- 
ready occMloned  at  the  time  ot  the  sale, 
although  the  right  to  claim  the  same  had 
not  yet  accrued ;  and  the  vendor,  far  from 
subrogating  his  right  to  claim  these  dam- 
ages, to  his  vendee,  specially  reserved  his 
right  ot  action  thereunder.  Hence  we  con- 
elude  that  there  la  no  merit  In  the  second 
exception. 

We  note  that  the  district  Judge  rested 
falB  decree  delusively  on  the  strength  of 
the  first  exertion,  without  reference  to 
the  second.  But  both  were  means  of  de- 
fense submitted  below,  and  both  were 
proper  subjects  of  Judicial  consideration 
on  appeal,  and  the  ends  ot  Justice  were 
beet  subserved  by  disposing  of  both  at 
thla  time.  Macready  v.  Sctaenck.  41  La. 
Ann.466,6South.Rep.5l7.  It  istherefore 
ordered  that  the  Judgment  appealed  from 
be  annulled,  avoided,  and  reversed;  that 
the  exceptions  herein  Interposed  by  the  de- 
fendants be  overruled  and  dismissed  at 
the4r  costs  in  both  courts,  and  that  the 
cause  be  remanded  to  the  district  court 
lor  forthw  proceedings  according  to  law. 

Fennsb,  J.,  recoses  falmsdl  tm  aoconnt 
ai  afflal^  to  plaintiff. 


State  v.  Richmond. 

fattmrtme  Court  of  LouitUma.   ICaroh  17,  1890. 
42  La.  Ann.) 

HUBDBB— iHDIODfBNT— ETID8NO»--JcrBT. 

1.  Ad  Indictment  charging  that  tbe  accased 
■did  kill  and  murder  a  female  obUd,  whose  name 
la  to  the  Bald  jtirora  unknown, "  oostaina  a  suffl- 
<daiit  description  of  tbe  deceased. 

9.  Expert  testimony  Is  iDadmlsslUe  for  the 
purpose  of  provinetbat  puerperal  mania  Is  of  com- 
mon ooeorreDCO  at  cbUd-birtb,  In  tbe  absence  of  all 
proof  tending  to  show  any  mental  derangement  at 
the  time  she  gave  birth  to  the  child. 

8.  Proof  of  a  separation  of  tbe  members  of  the 
jOTTi  during  tbe  time  of  their  delibovtions,  aome 
of  utem  8le8i>ing  in  a  room,  and  some  In  su  adjcdn- 
ing  ball;  some  remaining  in  the  room,  while  oth- 
ers walked  OQt  on  a  gallery,— is  insufflolent  to  vi- 
tiate their  verdict;  because  such  a  separation  is 
not  snob  as  to  have  necessarily  or  reasonably  pre- 
judiced tbe  rights  of  the  accused. 

4.  A  juror  is  an  incompetent  witness  by  whom 
to  Impeach  the  verdict  of  the  jury  of  which  he  was 
a  member. 
{SyUatma  by  the  Court.) 

Appeal  from  district  court,  parish  olVer- 
mllllon ;  Edwabds,  Judge. 

Walter  H.  Rogers,  Atty.  Uen.,  for  the 
State.  A.  AC*  FonteUeuy  tor  appellant. 

Watkinb,  J.  The  accused  was  Indicted 
oil  the  charge  of  murder,  convicted  of  man- 
slaughter, and  sentenced  to  10  years'  im- 
prisonment at  hard  labor,  and  from  the 
Judgment  and  sentence  has  appealed.  The 
causes  asBlgned  for  relief  are  that  the 
Judge  erred  (1)  in  overruling  hermotion  to 
quash  the  bill  of  Indictment;  (2)  in  disal- 
lowing certain  testimony ;  and(S}lnretaB- 
Ing  a  new  trial. 

}.  The  indictment  charges  "that  one 
Polly  Richmond  unlawfully,  willfully,  le- 
lonlonsly*  and  of  her  malice  aforethought 
did  kill  and  mnrder  a  female  child,  whose 
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name  is  to  thesald  Jurors  unknown ;  **  and 
tbe  ground  of  objection  is  that  the  de- 
scription of  the  deceased  was  Insufllcient. 
In  counsel's  brief,  his  contention  is  that, 
"the  deceased  being  a  new-bom  babe,  and 
the  offspring  of  the  accused,  it  was  neces- 
sary that  the  Indictment  should  have  set 
out  the  name  ot  Its  mother."  The  objec- 
tion Is  not  a  good  one.  It  was  so  decided 
In  State  v.  Bayonne,  2S  La.  Ann.  78,  and 
that  decision  is  In  keeping  with  common- 
law  authorities.  Whart.  Grim.  PI.  ft  Pr. 
5S 104.  111. 

3.  The  accused  ollered  a  physician  as  'an 
expert  witness  by  whom  to  prove  that 
pueiperal  mania  or  insanity  was  a  com- 
mon  disease  after  child-birth,  and  often 
took  on  the  form  of  homicidal  mania,  and 
the  trial  Judge  disallowed  the  testimony, 
because  no  proper  foundatloQ  had  been 
laid  tor  its  introduetion.  In  support  of 
his  ruling,  he  states  that,  while  it  was  in 
proof  that  the  accused  occasionally  had 
spasms,  they  were  not  shown  to  have  oc- 
curred at  the  time  ot  the  birth  of  thechlld, 
nor  to  have  been  referable  to  it;  that,  out- 
side ot  the  statement  of  the  accused,  there 
was  no  satisfactory  proof  that  she  was 
alone,  and  unassisted,  at  the  birth  of  her 
child.  We  cannot  perceive  any  analogy 
between  the  evidence  introduced  and  that 
which  was  ottered  and  refused.  In  the  ab- 
sence ot  all  proof  tending  to  show  any  de- 
rangement ot  the  mind  of  the  accused  at 
the  time  she  gave  birth  to  the  child,  or,  in- 
deed, even  tending  to  show  what  was  her 
condition  at  the  time,  or  that  she  was 
alone  and  onattended,  expert  testimony, 
like  that  In  question,  could  serve  no  valu- 
able purpose,  and  was  inapplicable  and 
inadmissible,  and  property  rejected.  It 
was  Irrelevant. 

8.  The  grounds  assigned  for  a  new  trial 
are  (1)  that  the  Jury  separated  alter  they 
had  retired  to  their  room  to  deliberate  on 
their  verdict,  and.  In  so  doing,  were  guilty 
ot  misconduct  that  vitiates  their  verdict, 
which  was  subsequently  rendered ;  and  (2) 
that  the  verdict  rendered  Is  null  and  void, 
because  the  Jury,  In  the  course  of  their  de- 
liberations, "drew  plans  and  maps  ot  the 
situation  ot  the  residence  ot  the  defendant, 
and  ot  the  distance  from  her  bouse  to  that 
ot  ber  nearest  neighbor,  whereas  no  such 
evidence  was  adduced  on  the  trial,"  and 
same  was  greatly  to  her  prejudice. 

a.  The  proof  of  a  separation  ot  the  Jury 
Is  that  on  one  occasion  some  of  the  Jnrors 
slept  In  a  room,  and  the  others  in  an  ad- 
joining hall,  notwithstanding  the  room 
was  amply  large  to  have  accommodated 
all;  that,  on  another  occasion,  two  or 
three  ot  the  Jurors  were  In  a  room  of  the 
building  occupied  by  thom,  out  of  the 
presence  ot  an  officer,  while  the  remainder 
ot  the  Jury  were  on  the  gallery  which 
fronted  the  street.  That  a  separation  will 
not  vitiate  a  verdict  unless  It  be  of  such  a 
character  that  prejudice  to  the  complain- 
ing party  may  be  expected  to  have  result- 
ed therefrom,  Is  a  proposition  well  sup- 

Eorted  by  authority.  State  v.  Vines,  34 
a.  Ann.  1078;  State  v.  Johnson,  30  La. 
Ann.  921;  State  v.  Frug6,  28  La.  Ann. 
657;  State  v.  Turner,  25  La.  Ann.  673; 
State  T.  Forney,  21  La.  Ann.  181;  State  t. 
Tucker,  10  La.  Ann.  601. 
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Such  separations  as  those  described  In 
the  evidence  are  not  such  as  would  neces- 
sarily or  reasonably  have  prejudiced  the 
accused.  There  is  no  proof  of  the  bnild- 
luff  having  been  occupied,  at  the  time,  by 
other  persons  than  thejury  and  sheriff,  with 
whom  any  member  of  their  body  could 
have  come  In  contact.  The  judge  enter- 
tained a  proper  appreciation  of  the  evi- 
dence, and  held  the  separation  insufficient 
to  vitiate  the  verdict. 

b.  It  has  been  repeatedly  decided  that  a 
Juror  Is  an  Incompetent  witness,  by  whom 
to  Impeach  the  verdict  of  a  Jury  of  which 
he  was  a  member;  and  that  a  court  must 
derive  Its  Information,  in  relerence  to  the 
misconduct  of  a  Jury,  from  some  source 
other  than  members  of  that  body.  State 
v.Caldwell.SLa.Ann.  486;  State  v.Brette, 
6La.  Ann.  652;  State  v.  Millican,  IB  La. 
Ann.  657;  State  v.  Fmg6,  28  La.  Ann.  667; 
State  T.  Beatty,  SO  La.  Ann.  1266;  State  v. 
Wallman,81  La.  Ann.  146;  State  v.  Nelson, 
Z2  La.  Ann.  842;  State  v.  Chretien,  85  La. 
Ann.  1031;  State  v.  Price,  87  La.  Ann.  216; 
State  T.  Bates,  88  La.  Ann.  491:  State  t. 
Bird, Id. 497.  This  Is  the  common-law  rule. 
Whart.  Crlm.  PI.  &  Pr.  g  847 ;  Whart.  (Mm . 
Et.  S  510 ;  1  BIsh.  (Mm.  Proc.  8  1270.  As  It 
was  apon  evidence  to  be  obtained  from 
members  of  the  jury  alone  that  the  defend- 
ant's counsel  relied,  it  was  properly  re- 
fused. The  judge  correctly  overraled  the 
motion  for  new  trial. 

Jndc^ment  affirmed. 


Webrb  t.  Lorio,  Sheriff,  et  aJ. 

(9upreme  Cmat  of  Loulaiana,  Feb.  10,  1890. 
^  La.  Ann.) 

CkncMmnrr  FttoPBRtr— Rights  ow  Bubtitiko 
Spoosb. 

1.  There  Is  notfalng  Id  the  jorlBpradenoe  of  this 
Btate  which  prevents  the  surviTing  spouse  from 
dispoein^of  his  or  her  part  of  the  oommunlt;  prop- 
er^ subject  to  the  debts  and  <duu^^  of  Ute  oom- 
mimitr. 

5.  The  personal  creditor  <tf  either  can  subject 
tt,  by  seizure  and  sale,  to  the  psymeut  of  his  debt, 
aabjeotto  the  debts  of  the  oommunity. 

8.  The  death  of  either  spouse  terminates  the 
oommnntty,  and  the  survivor  is  seised  of  one  un- 
divided half  of  the  community  property  absolute- 
ly.  The  law  fixes  the  title  of  toe  survivor  to  the 
property.  The  amount  of  community  debts  cannot 
determine  theextent  of  the  title,— make  it  more  or 
less  than  one-half  of  the  property. 

4.  The  surviving  spouse  receives  the  property 
Just  as  any  other  proprietor  receives  title  to  prop^ 
•rty  burdened  with  debts. 

6.  It  may  be  absolute,  yet  it  msj  be  divested 
by  the  creditor  who  had  cuaims  upon  it,  and  may  be 
seized  and  sold  to  aatisf;  the  same. 

6.  The  law  provides  the  mode  for  the  settle- 
ment and  liquidation  of  theoommnnit^;  and,  when 
the  heirs  or  creditors  require  it,  the  snooesaion 
must  be  administered. 

7.  No  one  oau  interfero  with  the  administra- 
tion of  the  Buocesslon  by  seUtn^  its  property,  so  as 
to  take  it  away  from  the  control  of  the  administra- 
tor. 

8.  The  sale  of  the  wife's  community  property 
transfers  all  of  her  rights  and  interest  to  said  prop- 
erty. The  purchaser,  however,  acquires  no  great- 
er right  to  said  property  than  the  widow  In  com- 
munity had  to  the  same.  It  passea  scbject  to  com- 
munity debts  and  the  right  of  the  creditor,  through 
an  administrator,  to  manage  the  same  fortbe  pay- 
ment of  these  debts.  The  property  must  be  left, 
when  the  succession  isuoder  administration,  with 
the  raoooMlon  efleots,  nntllflnal  setUement,  when 


the  purchaser  will  receive  the  property  if  the  In- 
cumbrances have  been  paid,  or  what  remains  in 
money,  if  It  has  been  neoessary  to  sell  the  property 
to      the  debts  of  the  oommnnl^. 
(Si/Uobiw  by  the  Court.) 

Appeal  from  district  court,  parish  of  La- 
f ourche ;  Bbattis,  Jnd^. 

If.  P.  Cailloaet,  for  app^ant.  Knob- 
lock  A  JlioorOf  for  appellee. 

McEnert,  J.  F.  Hollander  &  Co.,  Jadg- 
ment  creditors  of  Mrs.  J.  R.  Le  Blanc,  the 
surviving  widow  of  J.Rosmand  Le  Blanc, 
issued  an  execution  on  their  Judfcment, 
seized  and  advertised  for  sale  the  undivid- 
ed hair  of  certain  real  estate  as  the  prop- 
erty of  the  defendant  In  execution.  The 
sale  was  arrested  by  an  injunction  taken 
out  by  J.  Albert  Webre.   In  the  petition  fur 
the  Injunction,  It  is  aHejced  that  the  plain- 
tiff In  injunction  is  a  creditor  of  the  succes- 
sion of  J.  R.  Le  Blanc,  who  died  In  1^,  In 
the  aum  of  f 500,  and  that  there  are  other 
creditors  of  the  succession  of  Le  Blanc,  and 
of  the  community  which  existed  between 
him  and  the  surviving  widow,  and  that 
there  are  no  assets  to  meet  said  claims  ex- 
cept the  property,  the  undivided  half  of 
which  was  under  s^nre,  and  about  to  be 
sold,  by  the  personal  creditor  of  Mrs.  Le 
Blanc ;  that  the  said  Mrs.  Le  Blanc  is  not 
the  owner  of  the  undivided  half  of  said 
property  by  an  absolute  and  indefeasible 
title,  but  had  only  a  residuary  Interest 
therein,  dependent  on  the  settlement  of  the 
community;  that  all  the  said  Judgment 
creditors  can  seise  and  sell  is  the  ri^bt. 
title,  and  interest  In  and  to  the  undivided 
half  of  the  community  property ;  that,  as 
the  community  was  greatly  involved,  the 
sale  of  the  undivided  half  of  the  community 
to  pay  the  iDdividnal  debts  of  the  surviving 
spouse  would  greatly  injure  and  depreci- 
ate thevalue  of  theproperty;  that  he  had 
applied  for  the  adminletratlon  of  the  snc- 
cesslon  of  Le  Blanc,  which  was  pending, 
awalUngl^al  delays,  before  hh)  final  ap- 
pointment. The  application  to  adminis- 
ter was  made  after  the  execution  issued 
on  the  Judgment  and  the  seizure  of  the 
property.   The  injunction  Issued  on  the 
day  of  sale.   The  defendants  In  Injunction 
filed  a  motion  to  dissolve  on  the  faceot  the 
papers  "for  the  reason  that  plaintiff  is 
without  any  warrant  of  law,  so  far  as  is 
disclosed  on  the  face  of  hia  petition,  to  In- 
voke the  equitable  writ  of  Injunction." 
This  motion  was  sustained  by  the  district 
Judge,  and  from  a  judgment  thereon  dls- 
Bulving  the  injunction  the  plaintiff  ap- 
pealed. 

The  question  presented  is,  has  the  sar- 
vlvlng  wife  Boch  an  ownersh^i  in  the  un- 
divided   and   anllqaldated  community 

property  that  it  can  be  seized  and  sold 
for  her  individual  debts?  Therelsnothing 
in  the  jurisprudence  of  this  state,  In  the 
Code,  or  the  decisions  of  the  court,  to  pre- 
vent the  surviving  spouse  from  disposing 
of  his  or  her  part  of  the  community  prop- 
erty subject  to  the  debts  and  chai*Kes  of 
the  community.  Therefore,  the  individual 
creditors  of  either  can  subject  It  by  a^znre 
and  sale  to  the  payment  of  his  debt,  sub- 
ject, of  course,  to  the  debts  of  the  communi- 
ty. After  the  death  of  the  husband  ur  wife, 
we  community  is  terminated,  and  the  sur- 
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Hvor  and  the  bein  ot  the  deceased  each 
Iwcome  HelBed  ot  the  nndlvlded  half  of  the 

Sroperty  eubject  to  the  payment  of  the 
ebts.  The  law  fixes  the  title  to  the  com- 
munity property  of  the  BurrlTlnff  spouse. 
It  is  an  abeolute  and  Indefeesibfe  title  to 
one-hulf  ot  the  commanlty  property.  This 
title  can  be  divested  by  the  creditor  of  the 
community  in  the  manner  pointed  out  by 
law,  by  ita  sale  to  pay  debts  and  to  settle 
the  commmilty.  The  aijnonnt  of  the  debts 
cannot  determine  the  extent  of  the  title,— 
make  it  more  or  less  than  one-half.  The 
BurvlTins  spouse  receives  the  property 
Just  as  any  other  proprietor  receives  title 
burdened  with  debts.  The  title  may  be 
absolute  and  indefeasible,  yet  It  may  be 
divested  by  the  mortsage  creditor,  by  seiz- 
ure and  sale  of  the  propni?  reatinK  In  it, 
when  be  acquired  it  either  by  Inheritance 
or  purchase. 

In  the  instant  case,  Mrs.  Le  Blanc  is  the 
owner  ot  one-half  of  the  community  prop- 
erty acquired  during:  her  marriage  with 
her  deceased  husband.  Gale  v.  Davia,  4 
Mart.  (La.)  66&;  Dickson  t.  Dickson,  86 
La.  Ann.  468;  Hart  Foley*  1  Bob.  (La.) 
iTS.  As  stated  in  Dickson  v.  Dicksou,  re< 
ferred  to:  "The  Widow  and  the  heirs  take 
the  estate  absolutely,  subject  to  the  debts 
and  charges  against  it:  and  all  that  is 
meant  by  'residuary  rights'  Is  that  the 
property  is  thus  Incumbered. "  In  thesame 
case  this  court  announced  three  proposi- 
tions as  haviog  been  folly  recognised  by 
our  Jurisprudence,  and  said:  "In  either 
case  the  widow  and  heirs  can  mortgage 
their  Interest  in  such  property,  if  It  be  real 
estate;  and  the  creditor  acquiring  such 
mortgage  Is  entitled,  in  case  ot  non-pay- 
ment, to  have  it  seized  and  sold  to  satisfy 
his  claim,  subject  to  be  expropriated  oi 
outranked  only  by  creditors  of  the  com- 
m  unity  and  ot  the  anccession  of  the  de> 
ceased  spouse,  and  whose  mortgage  was 
recorded  anterior  to  his  own;  the  succes- 
sion creditors,  however,  to  be  paid  out  ot 
succession  property."  The  law  provides 
the  mode  fortbcsettement  and  liquidation 
of  the  community ;  and,  when  the  heirs  or 
creditors  require  it,  the  succession  must  be 
administered.  The  succession  of  Le  Blanc 
and  the  community  owed  debts,  and  an 
administration  of  the  same  was  necessa* 
ry.  Chapter  6,  S  8,  Rev.  QvU  Code;  Suc- 
cession ot  Scott,  41  La.  Ann.  668,  A  South. 
Bep.  792.  No  one  can  interfere  with  the 
administration  ot  the  succession  by  selling 
Its  property,  and  taking  it  away  from  the 
control  ot  the  administration.  Suyfe  v. 
Price,  80  La.  Ann.  98;  Gestae  v.  Florence, 
81  La.  Ann. 498;  Dickson  T.Dlckson,82  La. 
Ann.  272. 

In  the  case  of  Dreylns  t.  Blchardson,  38 
La.  Ann.  602,  we  understand  that  the  la- 
Junctlon  was  sustained  so  as  to  prevent 
the  property  from  being  taken  from  the 
possession  of  the  administrator.  The 
coart  said:  Whether  the  holder  and 
owner  ot  such  claim  and  security,  how- 
ever the  same  may  be,  can  proceed, 
via  execoUva,  and  have  the  property  com- 
posing the  security  seized  and  sold  while 
the  succession  of  which  tho  property  forms 
part  Is  Btlil  under  administration,  so  as  to 
strip  the  succession  representative  of  the 
pooscoslon  to  which  he  would  be  other- 


wtse  entitled  for  the  liquidation  of  fbe  suc- 
cession affairs.  The  law  n^atives  the 
question.  It  Is  manifest  that  what  the 
heir  himself  could  not  do  his  transferee  or 
creditor  cannot."  And  to  the  same  effect 
Is  the  decision  of  Deljlleux  v.  Uotard,  31 
La.  Ann.  194.  In  this  case  the  executor 
answered,  as  garnishee,  that  he  had  in  his 
possession  property  and  effects  belonging 
to  the  Judgment  debtor  Hotard,  one  of 
the  hdrs.  The  motion  ot  plalntUI  was 
that,  as  he  had  answered  that  he  had 
property  and  effects  belonging  to  the  Judg- 
ment debtor,  that  the  said  executor  "be 
ordered  to  turn  over  Into  the  hands  of  the 
sheriff  all  the  property,  rights,  credit,  and 
money  now  under  his  control,  when  same 
shall  be  come  due,  and  that  same  be  ap- 
plied to  satisfy,  as  far  as  It  may,  the  writ 
of  ff.  fa.  in  the  hands  of  said  sheriff  against 
Joseph  Hotard."  "It  is  manifest. "  said 
the  court,  "that  until  said  succession  is 
administered,  and  Its  debts  and  legacies 
paid,  the  executor  cannot  be  compelled  tu 
Burrrader  the  property,  or  any  part  there- 
of." The  question  as  to  the  validity  of 
the  seizure  by  garnishment  wasnot  raised. 

In  the  Instant  case,  from  what  we  have 
said,  we  are  of  the  opinion  thatthe  seisure 
was  legal  and  valid,  as  It  was  of  the  un- 
divided half  interest  of  Mrs.  Le  Blanc  to 
the  community  property,  and  a  sale  ot 
the  same  under  the  seizure  would  transfer 
all  of  her  right  and  interest  on  said  prop- 
erty to  the  purchaser.  Bnthecouldacquler 
no  greater  rights  than  Mrs.  Le  Blanc  bad 
to  said  property.  She  acquired  It  at  the 
dissolution  of  the  cummunlty  subject  to 
community  debts,  and  the  right  ot  the 
creditor  to  settle  and  liquidate  the  com- 
munity. Thecreditorshaveaaserted  their 
rights  by  an  application  to  administer  the 
succession  ot  Le  Blanc  and  the  commu- 
nity, and  to  settie  and  liquidate  the  same. 
The  creditor  ot  Mrs.  Le  Blanc  cannot  In- 
terfere with  tbls  administration  by  taking 
the  community  property  from  the  ad- 
ministrator. If  sold,  it  must  be  left  in  the 
succession,  under  the  control  ot  the  ad- 
ministrator, until  final  settlement,  and  the 
ascertainment  of  Mrs.  Le  Blanc's  interest, 
either  In  moneyorproperty.  Thepuchaser 
would  occupy  the  same  relation  to  the 
community  as  Mrs.  Le  Blanc.  The  cred- 
itors, through  an  administrator,  adminis- 
ter the  succession  for  their  benefit.  He  is 
their  agent  or  trustee.  If  the  community 
debts  are  paid,  the  widow  will  receive  her 
half  ot  the  community ;  and.  If  it  has  been 
necessary  to  sell  the  same  property  to  pay 
debts,  she  will  receive  In  money  the  one- 
half  of  the  excess  ot  the  proceeds  of  sale  de- 
voted to  this  purpose. 

From  the  views  we  have  expressed,  we 
conclude  that  the  sale  of  the  property 
seized  in  this  case  should  be  proceeded 
with,  but  the  property  to  remain  with  the 
succession  effects,  to  be  administered  ac< 
cording  to  law.  To  make  our  decree  the 
more  explicit,  we  find  It  necessary  to  set 
aside  the  decree  of  the  lower  court,  and  en- 
ter such  a  decree  as  will  conform  to  oar 
views.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed 
from  be  avoided  and  reversed ;  and  it  is 
now  orderd,  adjudged,  and  decreed  that 
the  Injunction  herein  be  perppt^uated  only 
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so  tar  as  to  prohibit  tbe  defendant  or  tbe 
pnrcliaaerattbejadlclal  sale  from  taking 
the  property  ander  seizure  from  the  con- 
trol or  possession  of  the  administrator  of 
the  succession  of  J.  Bosmund  Le  Blanc, 
the  same  to  remain  with  the  aucceBBion 
effects*  to  be  administered  according  to 
law.  In  all  other  respects  the  Injunction 
Is  dissolved,  the  appellee  to  pay  costs  of 
appeal. 

Jknninos  t,  Statk. 
{8u(prtme  Cowrt  of  MlmicsipiH.  April  88, 1890.) 
Pbbjubt— lucATKBui.  TasTiMoirr. 
False  testimony,  on  trial  of  an  indictment 
for  robbery,  that  the  witness  overfaeard  defendant, 
•t  the  triu  before  the  oommittlng  marLatrate,  say 
to  anoUier  person,  who  was  also  on  trial  before  the 
mulstrate,  **!  do  not  believe  I  will  sweartotiurt," 
and  the  other's  reply,  "What  did  yon  want  to  tell 
me  a  damned  lie  for  \  yon  had  better  sUck  to  1^  if 
you  know  what  is  good  for  yon, " — is  not  perjury, 
since  it  is  immaterial  to  the  Issue. 

Appeal  from  clrcntt  court,  Attala  conn- 
ty;  C.  H.  Cahpbeli.,  Judffe. 

Defendant,  Georare  Jennings,  one  Lnmp- 
kln,  and  others  were  arraigned  before  a 
Justice  of  the  peace  for  robbery^  and,  after 
a  commlttinic  trial,  were  held  to  answor 
In  the  drcalt  court,  whwe  they  w«re  In- 
dicted. A  severance  was  demanded  and 
granted,  and  Lnmpkln  was  put  uiran  his 
trial.  On  the  trial,  Jennings  testified  that 
he  had  heard  the  following  conversation 
between  Lumpkin  and  one  Fuller,  at  the 
time  of  the  committing  trial  before  the  Jus- 
tdce  of  the  peace,  to-wlt,  (Lumpkin  speak- 
ing:) **I  do  not  believe  I  will  swear  that.** 
(Fuller,  replying:)  "What  did  yon  want 
to  tell  me  a  damned  lie  for;  you  had  bet^ 
ter  stick  to  It  If  you  know  what  Is  good 
for  you."  Fuller  testified  on  the  trial  of 
Lnmpkln  that  no  such  conversation  had 
occurred.  Jennings,  being  Indicted  forpei^ 
Jury,  and  convicted,  appeals. 

Brantley  &  Smith ^  lor  appellant.  T.  M. 
Miller,  Atty.  Qen.,  lor  tbe  State. 

Woods,  G.  J.  Many  errors  are  assigned, 
but  we  confine  our  consideration  to  that 
one  which  brings  under  review  the  mate- 
riality of  the  alleged  false  swearing.  To 
amount  to  perjury  in  law, the  false-ewear- 
ing  must  have  been  done  with  reference  to 
some  matter  material  to  the  determina- 
tion of  the  Issue  Involved.  It  may  be,  and 
it  doubtless  is,  true  that  Jennings  did  not 
faeartheconversation  to  which  he  deposed, 
between  the  wltnees  Fuller  and  his  co-de- 
fendant in  the  original  case,  Lumpkin; 
but  it  Is,  to  our  mind,  too  clear  to  admit  of 
controversy  that  tlie  alleged  false-swear- 
ing  was  touching  a  wholly  Immaterial 
matter,  .and  was  not  thentore  peilnry. 

Beveraed  and  remanded. 


EuBANKS  T.  State. 
iSuiimme  Cowrt  of  Jftosifsippi  April  88, 1890.) 
GanniTAi.  Law— Cohkssts  on  I>ETnNDAi!rr*s  Fail- 

URB  TO  TaSTIFT. 

Under  Code  Miss.  %  1603,  allowing  the  ao- 
cnsed  to  testify  in  his  own  behalf  in  any  prosecu- 
tion for  an  offense  against  the  person  or  property 
of  another,  and  providing  that  his  failure  to  do  so 
in  any  case  shall  not  prejudioe  him,  or  be  com- 
mented on  1;^  counsel,  comments  of  the  distriiA  ai> 


tomey  on  the  failure  of  defendant  to  testify  on  a 
trial  for  bn^lary  are  ground  for  rsvernl  a 
judgment  of  conviotion. 

Appeal  from  circuit  court,  NoxQbee 
county;  S.  H.  Tbbhal,  Jud^e. 

Lewis  Eubanke  wasindlcted  for  burglary 
and  larceny,  and  on  his  trial  did  not  tes- 
tify in  his  own  behalf.  The  statute  per- 
mits the  defendant  to  testify  In  his  own 
behalf,  but,  it  he  falls  to  do  so,  prohibits 
the  district  or  prosecuting  attorn^  from 
commenting  on  his  failure  to  testify.  In 
this  case  the  district  attorney  did  com- 
ment on  the  failure  of  tbe  defendant  to  tes- 
tify. From  a  verdict  and  Judgment  of 
guilty  defendant  api>eals.  Code  Miss.  S 
1603,  provides  that  the  accused  shall  be  a 
competent  witness  for  himself  In  any  pros- 
ecution for  au  offense  committed  on  or 
against  the  person  or  property  of  another; 
*  *  *  and  the  failure  of  the  accused  In 
any  case  to  testify  In  his  own  behalf  eball 
not  operate  to  his  prejudice,  nor  be  com- 
mented on  by  counsel. " 

John  E.  MadlBOD,  for  appelant. 

CoopBB,  J.  For  the  conduct  ol  the  dis- 
trict attorn^  in  commenting  before  the 
Jury  on  the  failure  of  the'defendant  to  tes- 
tify in  his  own  behalf,  which  the  statntR 
expressly  and  clearly  forbids,  the  Judg- 
ment is  reversed,  and  a  new  trial  awarded. 


LouisriLLK  Bankino  Co.  V.  Painb. 
(Supmnt  Cowrt  of  MiaaUsippi.  Uxy  ^  1880.) 

ImoLVBXT  Bavx— DiBBcnoH  n>  Fat  DnBts  ■ 

Tbust. 

A  person  directed  his  bank  to  pay  oertain 
debts,  which  would  mature  during  his  absence, 
and  gavB  a  che<^  to  cover  the  amount.  The  l>ank 
paid  one  creditor  with  a  sight  draft  od  Its  own  oor- 
reapondent,  and  failed  before  tbe  draft  was  paid. 
A  receiver  was  appointed,  and  plaintiff,  holder  of 
the  draft,  Aled  a  bill  to  have  tbe  receiver  declared 
a  trustee  of  the  a^ts  for  its  henefit.  Maid,  that  a 
tnutwaa  not  (Heated  byUiemere  revocable  dlreo- 
tton  of  tbe  debtor.to  wIwA  pliOntUt  was  not  a  party. 

Appeal  from  chancery  court,  Monroe 
county;  B.  MgFabland,  Chancellor. 

One  Mayer,  having  on  deposit  with 
Oattman  A  Oo.,bankpnof  Aberdeen, more 
than  918,0(10,  and  being  about  to  start  to 
New  York,  and  owing  sundry  debts  which 
would  mature  during  his  absence,  and  de- 
siring to  provide  for  their  payment,  on 
February  14,  1888,  drew  his  check  on  Qatt- 
man  &  Co.  fur  amount  necessary  to  malie 
each  payments,  and  left  this  cheek  with 
Qat^bmaa  &  Co.,  with  directions  that  tba 
amount  beappUed  to  the  payment  of  these 
sundry  debts  when  due,  to  which  arrange- 
ment the  bankers,  Gattman  &  Co.,  agreed. 
Among  the  debts  was  one  due  to  the  ap- 
pellant, the  Louisville  Banking  Company, 
which  would  mature  March  IS,  1888.  Tbe 
amount  of  the  check  drawn  by  Mayer 
was  charged  up  to  him  by  Oattman  A  Co., 
and  on  March  13,  1888,  Oattman  ft  Co., 
endeavoring  to  carry  out  the  wishes  and 
directions  of  Mayer,  their  customer,  drew 
their  eight  draft  In  favor  of  the  Louisville 
Banking  Company  on  a  New  York  bank, 
and  mailed  said  draft  to  the  Louisville 
Banking  Company,  with  the  request  that 
it  should  cancel  and  return  Mayw's  note, 
which  was  done.  Tbe  dra^  of  Gattman 
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A  Co.  WM  forvarded  by  the  TjoatovUle 
Bankbiff  Company  to  tbe  New  Toi  k  bank 
for  payment,  which  was  retaBed,  becaaae 
Oattman  &  Co.  had  nofnnda  there;  said 
Oattman  &  Co.  havlnK,  In  the  mean  time, 
failed,  and  were  attachedjand  were  whol- 
ly inaolveot.  Appellee,  Paine,  wae  ai>> 
pointed  recdver  of  the  assets  of  Oattman 
A  Co.,  and  now  has  on  hand  a  sam  snffl- 
cteat  to  pvr  api>ellant'8  claim.  Hence  the 
LioateTlue  Banklns  Company  filed  this  bill, 
asserting  a  troet  on  aald  ttinds  In  the 
hands  of  said  reeelrer,  and  prays  that 
It  be  enforced.  The  receiver  demurred  to 
the  bill,  said  demurrer  was  anstalned,  and 
tbe  bill  dismissed,  from  which  decree  the 
LoaftiTUle  Banking  Com^mj  appealed. 

JS.  H.  BrMowtaxA  TboB.  B.  SlykeB,iot 
appenant.  Syt^  A  RMtaxdaoa  and  Ctoo. 
C.  Ptdatt  lor  appellee. 

Campbell,  J.    We  tally  approve  the 

Srinclple  applied  In  Byan  v.  Paine,  66 
[las.  678,  6  Sonth.  Bep.  820,  and  stand 
ready  to  apply  It  af^aln  in  a  like  case,  bat 
this  la  a  very  different  one.  Here  there 
waa  no  trast.  Mayer,  the  caste  mer  of 
the  Gattman  &  Co.  bank,  directed  It  to 
apply  a  portion  ol  his  deposit  to  the  pay- 
ment of  specified  claims  thereafter  to  ma- 
tare,  and  among  these  was  that  of  the 
appellant.  Oattman  &  Co.  assented  to 
this,  and  provlaion  for  It  was  made  by 
Mayer  drawing  his  check  on  Oattman  a 
Co.  for  the  required  sum.  The  appellant 
was  no  party  to  this  arrangement,  and 
did  not  know  of  It  when  made.  It  was 
a  mere  direction  by  Mayer  to  Gattman  ft 
Co.  to  carry  out  his  wishes,  with  bis  fands. 
He  had  the  legal  right  to  revoke  the  ar  - 
rangement,  and  this  Is  destraetive  of  all 
Idea  of  a  trast  In  favor  of  appellant.  Van 
Eaton  V.  Napier,  68  Miss.  220;  Trustees  v. 
Pace,  Ifi  Ga.  488,  and  citations ;  Mayer  t. 
Bank,  61  Ga.  825,  and  cases  cited ;  Bolles, 
Banks,  8  44;  1  Morse,  Banks,  §  898,  and 
namerooB  citations,  we  have  examined 
all  the  cases  cited  by  connsel  tor  the  ap- 
pellant, and,  after  much  consideration  of 
this  case,  feel  no  hesitation  to  affirm  the 
decree. 
Affirmed. 


OoLBSST  et  ai.  STBULcie. 

(anwwMCourtqf  AftoflnfppL   May  19, 1800;) 

Ijjammn  bt  DiHin/r— Aonom  Bx  Covtbaiotv 
—AnvDKWXl  OP  Dbtbhse. 
Wbere,  in  sctloa  BvainBt  five  defendante 
on  a  note,  tlie  declaratfbn  !■  verified  under 
Acta  JCisa.  ISUS,  a  46,  S  8,  and  serviceis  had  80 
day*  before  the  retam-tenn  on  three,  and  all  fire 

Eload  the  general  Issue  unverified,  plaintiff  may 
Rve  judgment  b7  datanlt  against  the  three  BorveoL 
bat  not  againBt  the  other  two,  under  section  1 
of  that  ohapter,  providing  that,  where  prooess 
la  aerved  SO  days  before,  actions  ex  contractu 
be  triable  at  the  return-term  unless  a  mer- 
Itorions  defense,  supported  Xty  affidavit,  la  dis- 
doaed  by  the  answer. 

Appeal  from  circuit  eoart,  Lee  county ; 
I4.  £.  Houston,  Judge. 

J.  If.  Fial^,  tor  appetlaats.  Blair  & 
StraUagt  tor  appellea. 

Woods,  C  J.  The  appellee,  Stribling, 
brooffhtnitt  <nia  promissory  note  against 


the  appellants  and  one  McPherson  tn  Leo 
circuit  court.  The  declaration  was  prop- 
erly verified  by  affidavit,  and  the  summons 
was  iBBued  and  executed  on  appellants 
Ogleeby  and  Carroll,  and  on  McPherson. 
30  days  before  court.  On  the  other  two 
appellants.  Bice  and  Hall,  the  procesa  was 
served  less  thanSO  days  before  court.  The 
plea  of  the  general  ISBnewas  Interposed  on 
behalf  of  all  those  soed,  but  was  not  sworn 
to.  During  the  term,  apprise  moved  to 
strike  out  the  unsworn  plea,  and  asked 
for  Judgment  against  all  by  default ;  and 
this  motion  was  by  the  coart  sastalned, 
and  Judgment  entered. 

The  correctness  ot  tbe  action  of  the  court 
below  depends  upon  tbe  proper  construc- 
tion ot  chapter  46,  Acts  1888.  entitled  "An 
act  In  relation  to  practice  in  civil  cases, 
and  to  prevent  unnecessary  delay  and  ex- 
pense In  litigation.''  By  the  first  section 
ot  that  act  It  Is  provided  that  all  actions 
ex  contractu  tn  the  circuit  court,  where 
process  has  been  served  SO  days  before 
court,  shall  be  triable  at  the  return-term, 
flKOept  where  dtfendant  discloses  a  meri- 
toilouB  dtfense  sopported  by  affidavit. 
By  section  2,  sails  for  the  enforcement  ot 
mechanlcs'liens  aremade  triable  at  the  re- 
turn-term ;  and  by  section  S,  In  all  actions 
ot  the  character  referred  to  In  sections  1 
and  2,  the  plaintiff  may  verify  his  com- 
plaint by  affidavit.  In  which  evoit  ttie  an- 
swer shall  be  under  oath. 

The  contention  is  as  to  the  meaning  of 
the  third  section ;  the  appellants*  connsd 
insisting  that  actions  ex  contractu,  where 
process  has  been  personally  served  at  least 
SO  days  before  court,  and  mechanic's  lien 
suits,  are  triable  at  the  return-term,  and 
that  the  complaint  in  such  suits,  when 
verified  by  affidavit,  shell  be  met  by  a 
sworn  answer.  The  appellee's  contention 
is  that  section  3  makes  all  actions  ex  con- 
tracta,  and  suits  to  enforce  mechanics* 
liens,  triable  at  the  retnm-term,  II  the 
original  declaration  has  been  TerUled  by 
plaintiff's  affidavit. 

To  state  the  contention,  In  the  face  ot 
the  plain  wording  d  the  act  its^t,  is  to  de- 
termine it.  It  bears  its  plain  construction 
In  its  own  open  text.  It  Is  apparent  on  a 
mere  Inspection  ot  the  act  Uiat  only  ac- 
tions ex  contritcf  D  In  which  service  ot  pro- 
cess has  been  had  80  days  before  court  are 
triable  at  the  return-term,  and  not  all  ac- 
tions ex  eontracto  without  reference  to  the 
time  of  bringing  of  suit  and  service  of  pro- 
cess. The  act  mnst  be  constmed  alt  to- 
gether, and  its  meaning  gathered  accord- 
ingly, and  not  by  regarding  any  single  line 
or  paragraph  alone. 

It  follows  that  the  Judgment  In  tbe  court 
below  as  to  McPherson  and  the  two  ap- 
pellants Ogleeby  and  Carroll  was  correct, 
and  that  it  was  error  to  enter  Judgment 
against  tbe  other  appellants.  Bice  and 
Hall.  The  two  latter  had  not  beenserved 
with  process  80  days  before  coart,  and  as 
to  them  the  salt  was  not  triable  at  the  re< 
turn-term.  The  plea  of  the  general  Issue 
nnswom,  as  to  Bice  and  Hall,  was  ample 
to  prevent  any  Judgment  by  default  as  to 
them. 

Wherefore  the  Judgment  Is  affirmed  as  to 
all  the  appellants  except  Bice  and  Hall, 
and  la  reversed  as  to  them. 
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Bkinncr  et  al.  v.  Hekdbrsoh  et  a/..  Coun- 
ty CommlBfdoziera. 

(Sfuprmie  Oowi  of  Florida.  Mardi  81,  1890l) 

OouicTiH— Taxatiok— BiuDOBs  ZH  Towm— Zv- 

mtcnov. 

1.  Under  the  oonstitntion  and  laws  of  this 
•tete,  a  oouQty  caDnot  impose  taxes  except  for 
county  purposes;  and  thebnildlng of  ftbrldse Ina 
oounty  withiD  the  corporate  limits  of  a  mutilcipalr 
ity,  in  whicli  the  couutv  outside  of  those  limits  is 
in  no  wise  istereated,  the  same  belnr  for  the  sole 
benefit  and  advantage  of  the  munidpality.  Is  not 
•  ooanM' pnrpoee. 

a.  where  an  injunction  Is  sought  agdnst  a 
oonnty  to  prevent  the  appropriation  of  Its  revenues 
to  aid  in  the  buUdlog  of  a  bridge  in  a  citv,  and  the 
allegations  of  the  bill  are  that  the  bridge  is  on  a 
dty  street,  and  not  a  coontv  road  or  highway,  and 
that  the  oountg;  outside  of  toe  city  is  nowise  inter* 
eated  in  It^  and  that  It  is  for  Ui«  sole  benefit  and 
advantage  of  the  dlgr.  It  ta  error  to  anatain  a  de- 
murrer to  the  bill. 

8.  Buttbe  statute  authorlzlDgfheolty  to  bntld 
bridges  within  its  limits  does  not  necessarily  re- 
voke the  authority  given  to  the  oounly  by  general 
statute,  without  restriction  aa  to  Icosllty,  to  build 
a  bridge  wltbln  those  limits.  Aa  there  may  be 
bridges  serving  only  a  <dty  purpose,  so  there  may 
be  others  demanded  in  the  same  territory  for 
eonn^  purposes;  and,  where  the  circumstances 
create  thia  demand,  and  the  bridge  is  for  the  use 
and  beneflt  of  the  people  of  the  coun^  at  large,  or 
of  someoonsiderable portion  of  them,  and  intended 
and  needed  as  well  for  those  outside  as  for  those 
inside  the  city,  the  authority  of  the  oounty  to  build 
It  Is  not  annulled  by  the  local  dty  statute. 

4.  The  clrcumstanoes  of  each  case  must  deter- 
mine the  line  of  authoritgr,  even  where  there  is  as- 
sent of  the  municipal  government;  but,  in  case  of 
conflict  between  monlcipal  and  oounty  ofBclaU,  it 
would  seem  that  the  county  should  give  way,  In 
deference  to  the  general  policy  against  one  Jnria- 
diction  dashing  with  another. 

6.  If  a  oounty  may  build  a  bridge  within  the 
limits  of  a  munlcipaUty  when  the  circumstances 
suit,  it  may  also  aid  the  municipality  in  building 
one  under  like  olroumstanceB,  even  though  it  is  to 
be  ooostruoted  under  a  contract  with  tM  munici- 
pality, and  la  to  be  nndar  ita  oontnd. 
(SylUOrua  by  th«  Court.) 

Appeal  from  circuit  coart.  HlllsbOTODgh 
county ;  G.  A.  Hanson,  Judge. 

WUHam  Hunter,  for  appellants,  ^ttok- 
man  A  Sparkman,  for  appellees. 

Maxwell,  J.  The  city  of  Tampa,  In 
Hnisborouigh  county,  made  a  contract 
with  a  certain  bridge  company  lor  the  con- 
Btruction  of  a  bridge,  within  the  corporate 
limits  of  the  city,  across  Hillsborough 
river.  The  cost  of  coDstructfon  was  to  be 
$18,H0O.  Upon  petition  to  the  coonty  com- 
missioners of  the  county  by  the  citlsens  of 
Tampa,  and  application  In  behalf  ol  the 
dty  by  the  president  of  Ita  council,  said 
commissioners  ordered  an  appropriation 
of  $4,600  towards  the  construction  of  the 
bridge,  to  be  paid  by  the  county,  this 
amount  being  one-third  of  the  contract 
price  tor  its  construction,  and  contributed 
on  the  understanding  that  It  should  be  a 
tree  bridge.  Thereupon  appellants  filed 
a  bill  against  the  county  commlBBloners, 
appellees,  praying  that  they  be  enjoined 
from  paying  oat  said  amount  tor  the  con- 
struction of  the  bridge.  Besides  the  tore- 
going  tacts  stated  In  the  bill,  it  a-IIeges, 
among  other  things  immaterial  here,  that 
complainants  are  citizens  and  tax-payers 
ol  the  county  of  Hlllsborongh ;  that  tbe 
commissioners  levied  a  taxfor  the  year 


1887  tor  general  rermne  purposes,  wblch 
will  produce  a  large  snrplus,  and  that 
they  did  this  tor  the  purpose,  and  with  the 
intent,  of  assisting  the  city  of  Tampa  **  to 
build  a  bridge  across  Hillsborough  river 
on  Lalayette  street,  which  Is  a  city  street, 
and  not  a  county  road  or  highway,"  and 
said  bridge  "Is  to  be  entirely  and  exclu- 
sively under  the  Jurisdiction  and  control " 
of  said  city:  that  the  county  "outside  of 
said  city  of  Tampa  is  In  no  wise  Interested 
In  the  building  of  said  bridge,  and  tbat 
the  same  is  for  the  sole  beneflt  and  advan- 
tage of  said  dty;"  that  the  county  "re- 
ceives no  consideration  "for  said  appropri- 
ation; that  '*sald  bridge,  being  wholly 
within  the  corporate  Umlta  of  said  city, 

•  •  •  is  entirely  a  mnnldpal  Improve- 
ment, and  the  expmse  thereof  should  be 
ddrayed  entirely  by  said  city;  that  tbe 
revenues  collected  from  your  orators  by 
county  taxation  are  not  levied  for  the  par- 
pose  of  making  such  Improvementa  in 

*  *  *  Tampa  oranyothermDulcipallty, 
and  cannot  be  legally  expended  for  such 
purposes,  as  the  building  of  scUd  bridge  in 
said  city  Is  not  a '  f  ounty  purpose,'  within 
the  meaning  of  the  consututlon."  Tbe  de- 
fendant's demurred  to  the  bill  for  want 
of  equity,  and  the  demurrer  was,  in  effect, 
sustained,  though  the  ruling  and  order 
thereon  were  irr^pilar;  the  order  being 
**  that  the  injunction  be  denied,  and  the 
bill  dlsmlsded."  Then  appellants  entered 
an  appeal,  but  no  point  has  been  made 
here  on  this  irregularity. 

It  Is  contended  by  appellant  that  the 
money  proposed  to  be  expended  by  the 
commissioners  to  aid  in  we  building  of 
the  bridge  is  not  for  a  "connty  purpose,** 
and  that  they  have  no  authority  to  ap- 
propriate money  raised  by  taxation  tor 
the  county  to  any  other  purpose.  As  to 
their  authority,  this  is  clearly  correct. 
The  constitution  (secUon  6,  art.  9)  pro- 
vides that  the  "legislature  shall  authorixe 
the  several  counties  and  Incorporated 
cities  or  towns  in  the  state  to  assess  and 
Impose  taxes  tor  county  and  manlclpal 
purposes,  and  for  no  other  purposes.** 
whatls  a  county  purpose,  as  distinguished 
from  a  municipal  purpose,  is  a  question 
arising  here,  from  the  tact  that  the  city  of 
Tampa  is  a  part  of  the  county  of  Hills- 
borough, and  from  the  further  fact  that 
the  county  is  authorized  by  statute  to 
build  bridges  in  the  county  without  re- 
striction as  to  locality,  and  that  the  dty 
is  authorised  by  its  chartertoballd  bridges 
within  Its  corporate  limits;  both  having 
authority  tor  the  same  purpose  there,  if 
that  given  to  the  city  does  not  exclude  Its 
territory  from  the  domain  within  the  Ju- 
risdiction of  the  county  for  such  purpose. 
Confining  onrselves  to  tbe  allegations  of 
the  hill, It  appears  tbat  tbe  building  of  the 
bridge  Is  wholly  a  matter  belonging  to  the 
city  of  Tampa.  The  contract  tor  btdldinE 
was  Its  contract.  The  highway— on  op- 
posite sides  of  the  river— to  be  connected 
by  the  bridge  Is  alleged  to  be  a  dty  street, 
and  not  a  county  highway;  and  it  is  fur- 
ther alleged  that  tbe  county  outside  of  the 
city  is  in  no  wise  interested  In  the  bulldlns 
of  the  bridge,  and  that  the  bridge  is  for 
the  sole  beneflt  and  advantage  of  the  city, 
being  wholly  within  Iti  corporate  Umlta, 
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and  entirely  a  municipal  Improremeut. 
Tliese  facts,  taken  ae  true  under  the  de- 
murrer, Bbuw  that  the  expenditure  on  the 
biidge  would  be  for  a  city,  and  not  a 
cciunty,  "purpose."  They  do  not  present 
the  question  whether  the  county  catfbuild, 
or  aid  In  building,  a  bridge  la  the  city,  un- 
^er  any  circnm stances,  or  in  other  words, 
wlietfaerthe  Juilsdlction  ul  the  city  entirely 
excludes  the  county  from  Its  territory  for 
Buch  work.  If  the  constltntion  will  per- 
mit requirements  oC  the  county  In  Its  high- 
vaya,  and  In  Uie  Interest  and  convenience 
of  all  its  cltisens,  to  affect  this  question,  so 
as  to  allow  concurrent  authority  where 
the  work  will  serve  both  a  county  and  city 

Eurpose,  that  cannot  determine  the  case 
ere,  in  its  prwnt  shape.  As  there  may 
be  bridges  in  a  city  altogether  for  local 
convenioice^  for  aught  that  appears  be- 
fore us  the  one  In  question  may  be  of  that 
class.  The  bill  avers  that  it  is.  We  know 
Judicially  that  Tampa  is  the  county-seat 
of  Hillsborough,  and  that  outside  of 
Tampa  there  Is  habitable  territory  on  botli 
Bides  of  Hillsborough  river;  but  these  re- 
lations of  the  county  to  the  city  do  not  of 
themselves  aathorlse  the  former  to  enter 
the  latter  for  any  work  that  answers  only 
a  city  purpose,  such  as  the  bill  allegee  of 
this  bridge.  If  allowed  to  enter  at  all.  It 
must  be  for  work  that  answers  a  county 
purpose;  that  is,  work  for  the  use  and 
benefit  of  the  people  of  the  connty  at  lai^e, 
or  of  some  considerable  portion  of  them, 
and  intended  and  needed  as  well  for  those 
outside  as  for  those  Inside  the  city.  The 
bill  does  not  show  that  the  bridge  la  a 
work  of  this  kind,  bnt,  on  the  contrary, 
Bliows  only  soeh  facts  as  bespeak  a  work 
for  merely  city  use  and  benefit.  We  think 
the  county  commissioners  are  not  author- 
ised to  uld  in  such  a  work,  and  that  their 
demurrer  to  the  bill  should  have  been  over- 
ruled. 

While  this  conclusion  decides  the  case 
upon  the  present  record,  we  find  In  the 
arsdment  of  appellant's  counsel,  and 
In  that  of  counsel  for  appellees,  a  full 
dlBCussIon  of  the  question  whether  the 
lef^slatlve  grant  of  authority  to  the  city 
of  Tampa  to  build  bridges  within  Its  cor- 
porate limits  does  not  Intercept  the  gener- 
al authority  for  that  purpose  given  to  the 
county,  so  far  as  the  territory  of  the  city 
la  concerned;  the  counsel  for  appellants' 
Insisting  that  it  does,  and  the  counsel  for 
am'cllees  that  it  does  not.  Anticipating 
tlint,  In  the  further  progress  of  the  caHe 
below,  this  question  may  be  mure  perti- 
nently presented,  our  views  on  It  now  will 
not  be  out  of  place.  The  theory  of  appel- 
lants Is  that  the  offldals  empowered  to  act 
Jn  the  nianagemoit  of  county  nnairs  have 
no  authority  to  expend  money  they  raise  by 
taxation  for  connty  purposes  In  building 
bridges  within  the  corporatp  limits  of  any 
numiclpality  In  the  county.  Whetherthey 
have  or  not  Is  the  question  to  be  solved.  It 
is  admitted  for  appellantsthat.IItliecoun- 
ty  has  the  right  to  build  the  bridge,  It 
would  likewise  have  right  to  appropriate 
for  a  part  of  the  expense,  but  Insisted  that. 
If  it  could  not  pay  In  whole,  It  could  not 
pay  In  part.  Then  the  problem  is,  can 
the  county  officials,  under  their  general 
authority,  and  notwithstanding  the  spe- 
v.7so.no.l7— 30 


clal  authority  of  the  city,  go  Into  the  city 
to  build  a  bridge,  or  to  act  In  conjunction 
with  the  <^ty  for  that  purpose?  The  rul- 
ings  on  this  question  are  diverse,  but  they 
all  agree  that  It  depends  on  constitution- 
al provision  or  legislative  enactment  ap- 
plicable in  the  particular  case,  with  gen- 
eral principles  of  law  to  Interpret  or  con- 
strue these.  We  have  mentioned  all  there 
Is  In  the  constitution  and  laws  of  this 
state  on  the  subject.  Counties  cannot  ez- 
I>eQd  money  except  for  county  purposes; 
and,  where  a  county  and  municipality 
cover  the  same  ground,  there  Is  nothing 
which  expressly  directs  whateach  may  do, 
respectively.  In  the  line  of  Its  authority. 
The  nearest  approach  to  any  decision  on 
the  question  in  this  state  Is  In  the  case  of 
State  V.  Commissioners.  23  Fla.  632,  8 
South.  Rep.  164,  where  It  was  held  that 
the  establishment  of  a  municipality  on  ter- 
ritory over  which  passes  part  of  a  public 
road  established  by  the  road  authorities 
of  the  county  does  not  of  Itself  abullsh  the 
road  as  a  public  highway,  nor  revoke  or 
suspeud  the  powers  and  duties  of  those 
authorities  in  regard  to  It.  The  court  waa 
careful  to  go  no  further.  But  In  this  de- 
cision it  appecuB  that  a  countgrmay.nnder 
some  circumstances,  have  powers  and 
duties  touching  highways  In  a  city  or 
town  for  the  proper  exercise  and  enforce- 
ment of  which  It  can  be  held  responsible ; 
and  the  same  would  be  true  of  a  bridge 
similarly  situated. 

There  may  be  distinctively  municipal 
purposes  in  respect  to  bridges  within  a 
corporation,  as  where  a  small  stream, 
purely  local,  and  having  no  connection 
with  county  highways,  should  be  bridged 
for  the  convenience  of  citizens  of  the  cor- 
poration ;  and  it  la  conceivable  that  there 
may  also  be  county  purposes  in  the  same 
respect  therein,  as  where  the  bridge  con- 
nects public  highways  of  the  ct)unty,  and 
Is  of  use  and  Importance  to  the  citizens  of 
the  connty,  Irrespective  of  residence  in  the 
corporation,  and  especially  If  the  court- 
house of  the  county  is  in  the  corporation. 
It  would  seem  but  just  and  reasonable, 
In  such  case,  that  the  county  should  taku 
or  share  the  burden  of  furnishing  to  the 
public  the  convenience  of  the  bridge.  In 
this  connection.  It  Is  worthy  of  observer 
tlon  that  all  the  tax-payers  of  the  coun- 
ty—those in  municipalities  not  excepted— 
are  required  to  contribute  to  the  revenue 
of  the  county  for  bridge  purposes,  without 
reference  to  residence.  If  residing  in  a 
municipality,  they  must  pay  a  bridge  tax 
for  any  and  every  locality  Inside  or  nut- 
side  thereof,  if  in  the  county ;  while,  if  not 
residing  in  a  municipality,  if  appellants' 
Tiew  is  correct,  they  cannot  he  taxed  for  a 
bridge  therein,  though  for  a  county  pur- 
pose. It  should  not  be  assumed,  and  in 
the  absence  of  assumption  there  is  no  rea- 
son to  hold,  that  bUch  Inequality  of  tax 
burden  waslntended  to  be  Imposed.  This 
involves  relieving  the  county  from  the 
burden  when  a  county  purpose  Is  to  be 
subserved  In  a  munlcipsblity,  but  holding 
the  municipality  liable  for  both  county 
and  municipal  burden,  whether  In  or  out 
of  the  corporate  limits.  The  palpalile  In- 
justice of  this  is  most  striking.  It  Is  noth- 
ing more  nor  less  than  imposing  a  double 
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burden  upon  montclpal  citizens,  one  ol 
which  is  a  burden  for  a  county  purpose 
witbln  the  municipality,  and  exempting 
other  eltlzens  ol  the  county  from  any  bur- 
Aen  for  anch  purpose,  although  Interested 
In  common  in  the  object  to  be  attained. 

We  hence  conclude  that  the  ttpecial  au- 
thority given  to  any  municipality  to  build 
bridges  within  ite  limits  dues  not  neces- 
sarily supersede  the  general  authority 
given  to  the  county.  But,  as  there  may 
be  a  municipal  purpose  In  which  the  coun- 
ty has  no  concern,  and  a  county  purpose 
In  which  all  are  alike,  though  perhaps  not 
equally,  interested,  the  circumstances  of 
each  case  must  determine  the  question  of 
authority;  and  it  seems  to  us  that  this 
would  be  BO  even  where  there  Is  assent  of 
the  municipal  government.  Whether  that 
authority  should  be  exercised  in  the  event 
ol  conflict  between  the  two  bodies  Is  not 
involved  in  this  case,  as  the  city  and  coun- 
ty are  In  accord  In  the  building  of  the 
bridge.  In  cases  where  such  conflict  would 
arise,  we  are  inclined  to  the  opinion  that 
the  county  should  give  way,  in  deference 
Co  the  general  policy  against  one  Jurisdic- 
tion clashing  with  another. 

As  we  have  said,  the  authorities  differ 
on  the  main  question  under  discussloo. 
But  much  of  this  difference  grows  out  of 
the  difference  In  statutes  that  govern.  We 
will  not  undertake  a  review  of  the  cases, 
but  content  ourselves  with  citing  those 
which  sustain  the  views  we  have  ex- 
pressed. In  Ohio  it  is  held  that,  if  there  Is 
nothing  In  the  act  Incoroorating  a  town 
which  limits  the  power  of  the  county  com- 
missioners to  establish  a  county  road 
thi-ough  or  witbln  its  corporate  limits, 
that  power  still  exists.  Wells  v.  Mc- 
Laughlin, 17  Ohio,  99;  Butman  v.  Fowler, 
Id.  101.  In  Connecticut  (aty  of  Norwich 
V.  Story,  25  Conn.  44)  it  Is  held  that  the 
charter  of  a  city  conferring  power  on  its 
common  council  to  lay  out  new  high- 
ways, etc., did  not  divest  the  countyconrt 
of  the  Jurisdiction  given  by  statute  for  the 
same  purpose.  A  similar  ruling  In  Iowa 
Is  valuable  as  coming  from  Judge  Dillon, 
one  of  the  most  eminent  of  American  Ju- 
rists and  law  authors  nowlIvlDg,and  val- 
uable, also,  as  having  been  announced  In 
an  opinion  which  fully  discusses  the  sub- 
ject. Bell  V.  Foutch,  21  Iowa,  119.  See, 
also,  Barrett  v.  Brooks,  Id.  144.  There  is 
this  difference,  however,  between  our  stat- 
utes and  the  statutes  of  Iowa :  that,  while 
the  authority  to  the  counties  to  build 
bridges  Is  the  same,  our  statute  gives  au- 
thority to  the  city  ol  Tampa  to  establish 
and  regulate  bridges  within  Its  limits, 
while  that  In  Iowa  (general  act)  gives  to 
cities  and  towns  "care,  supervision,  and 
control  of  all  public  •  •  •  bridges 
*  •  •  within  the  city,  and  shall  cause 
the  same  to  be  kept  open  and  In  repair,** 
etc.  But  the  reasoning  on  which  it  is  held 
that  the  counties  are  not  divested  ol  au- 
thority to  build  bridgesin  cities  is  equally 
applicable  to  both,  with  proper  modlflca- 
tion,  giving dnew^ght  beretothe  author- 
ity of  counties  to  act  for  "county  pur- 
poses." We  think  the  doctrine  of  these 
cases  Is  to  be  preferred  under  the  system 
eetabUshed  by  our  constitution  and  stat- 
utes. 


The  cases  cited  forappellantB,  and  main- 
taining the  position  that  county  revenues 
cannot  be  expended  under  a  contract  to 
which  thecoun'^lsnotaparty.donot  seem 
to  us  to  have  the  force  attributed  to  them 
here.  Ck>lton  v.  Hanchett,  13  HI.  616.  sim- 
ply decides  that,  where  legislative  author- 
ity is  g^ven  to  an  individual  to  build  » 
toll-bridge,  the  county  officials  cannot  ap- 
propriate county  funds  to  aid  in  its  con- 
struction, because  no  law  of  the  state  au- 
thorizes sucb  appropriation.  If  the  view 
on  which  we  rest  our  opinion,  that  In  this 
state  a  county  may  bnlld  a  bridge  In  a 
municipality  to  meet  a  connty  purpose,  is 
correct,  there  Is  law  here  to  authorize 
county  appropriation  of  money  therefor, 
and  the  authority  is  none  the  less  exlst«it 
because  the  appropriation  is  in  aid  of  a 
municipal  contract  to  build  the  bridge,  if 
a  county  purpose  ts  thereby  advanced. 
Why  should  not  a  county  expend  money 
to  aid  In  building  a  bridge,  when  It  has 
authority  to  pay  the  whole  expense  of 
building  It?  If  there  is  anything  in  the 
Holton-Hanchett  Casetbat  seems  to  make 
a  distinction,  it  goes  beyond  the  contro- 
versy there ;  for  It  was  a  case  where  the 
authority  to  buUd  the  bridge  was  not  in 
the  county  officials,  and  of  course,  there- 
fore, they  could  not  aid  therein.  The 
other  case  (Attorney  Oeneral  v.  Board,  34 
Mich.  46)  was  one  where  connty  supervis- 
ors undertook  to  appropriate  money  for 
township  roads,  leaving  to  the  townships 
to  say  to  what  roads  It  should  be  applied. 
It  was  held  this  could  not  be  done,  partly 
because  thecounty  board  had  no  occasion 
to  raise  money  for  other  than  Its  own 
roads,  and  partly  because  there  was  no 
definition  of  purposes,  as  the  expenditure 
was  to  be  under  the  direction  of  the  town 
officer.  As  to  the  first  ground,  that  is 
fully  met  In  this  case,  It  the  bridge  an- 
swers a  county  purpose;  and,  as  to  the 
second,  there  Is  no  Indeflnlteness  of  pur- 
pose to  wblch  the  money  is  to  be  applied. 
But  the  court  says  In  the  case  that  taxes 
and  loans,  when  authorised  to  be  raised  by 
any  public  body,  must  be  raised  under  the 
Implied  condition  that  they  are  to  be  ap- 
plied to  the  public  usesunderthecontrolor 
care  of  that  body.  They  cannot  be  raised 
for  the  purposes  or  uses  of  others,  unless 
such  a  power  is  plainly  given."  It  will 
be  seen,  upon  scrariniilng  the  case,  that 
this  and  other  similar  language  of  the 
opinion  applied  to  the  action  of  county  su- 
pervisors in  respect  to  roads  under  the  su- 

gervlfilon  of  township  supervisors,  when 
y  the  statute  their  action  was  limited  to 
"state  and  territorial  roads."  The  dis- 
tinction between  that  case  and  the  present 
Is  obvious.  As  In  that  It  was  held  that 
county  revenues  could  not  be  used  for 
township  roads,  so  in  this  we  hold  that 
county  revenues  cannot  be  used  for  city 
bridges  as  such;  but  In  that  the  money 
was  being  applied  to  ronds  not  "state 
and  territorial,  "and  not  embraced  within 
any  authority  of  the  county  supervisors, 
while  in  this,  If  the  conditions  suit,  it  will 
be  applied  to  an  authorised  "county  pur- 
pose. It  does  not  seem  reasonable  that 
in  all  cases  there  is  sucb  necessary  conneo* 
tlon  between  the  expenditure  of  moneyfor 
pabllc  usee  and  the  control  ordinarily  re- 
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snltlnff  from  aueh  expenditure  as  to  pre- 
Tent  the  ecpendltura  when  made  tor  a 
lawful  pnrpoBe,  because  In  accompHstalnK 
that  purpose  It  is  done  in  a  way  to  relieve 
from  the  control  that  entails  further  lia- 
bility. 

It  is  no  objection  to  oar  conclusion,  as 
applicable  to  the  case  at  bar,  11  It  can  be 
shown  that  the  bridge  answer*  a  county 
purpose,  as  dlstlngniished  from  a  local  city 
purpose;  that  the  bridge  was  to  be  con- 
fitmcted  under  a  contract  with  the  city; 
and  that  the  city  will  have  control  of  the 
same,  and  must  bear  the  responBibllltiea 
connected  with  it.  This  will  be  that  much 
better  for  the  county.  So  far  as  It  Is  said 
to  be  objectionable  on  the  ground  that 
the  appropriation  by  thecounty  la  towards 
the  payment  of  a  debt  of  the  city,  the 
bridge  being  built  under  a  contract  with 
the  city,  that  Is  met  by  the  fact,  it  found 
to  exist,  that  the  appropriation  Is  for  a 
county  purpose,  and  would  be,  in  effect,  a 
payment  of  its  own  obligation;  and,  so 
tar  aa  it  la  said  to  be  objectionable  on  the 
ground  tiiat  the  ownerahip  and  control  of 
the  bridge  will  be  In  the  ^ty,  that  la  met 
by  the  admission, connected  with  our  view 
aa  to  the  authority  of  the  county  to  build 
the  bridge  Itaelf,  If  thereby  serving  a  coun- 
ty purpose,  that,  if  "the  county  would 
have  a  right  to  build  the  bridge,  it  would 
likewise  have  a  right  to  appropriate  for  a 
part  of  It. "  Aa  to  reaponslblllty  fur  proper 
care  and  rei>alr  of  the  bridge,  we  express 
DO  opinion.  But,  If  the  county  discharges 
a  duty  in  the  attainment  of  a  county  pur- 
pose inancb  manner  as  to  be  relieved  from 
further  reaponBlblllty  in  the  matter,  this 
furnishes  no  reason  against  the  validity  of 
Its  action.  We  are  to  understand  that  in 
malclng  the  appropriation  the  coramis- 
slonoB  acted,  not  as  aiding  thedty  in  a 
work  with  which  they  badno  concern,  but 
as  performing  a  primary  duty  of  their 
own  tinder  the  power  vested  lu  them  to 
build  bridges  in  the  county.  The  reserva- 
tion they  made,  that  the  bridge  should  be 
a.  free  one,  was  to  guard  against  restric- 
tions in  Its  use  which  would  not  be  within 
the  scope  of  their  authority,  and  was  a 
proper  consideration  lor  Joining  in  the 
work. 

nnder  our  conclusion,  It  will  be  for  the 
defendants  to  determine,  upon  existing 
facta  of  the  sltuatlou,  whether  they  will 
further  resist  the  injunction.  The  decree 
la  reversed,  with  leave  to  tbem  to  answer 
tf  they  ahould  deem  it  advisable. 


LOCKWOOD  T.  FiTTB. 

{Supreme  Court  of  AMyama.  Afoll  88, 1690.) 
Rbboissiom  ot  C!ontra.ct— Fbadd — Laohes. 
].  In  a  salt  to  rescind  aa  exchange  of  lancls 
and  to  cancel  tbe  convejaoce  of  complainant  on  the 
ground  of  fraudulent  representations  as  to  the 
value  and  location  of  lots  conveyed  by  defendant, 
the  testimony  showed  that  the  exchange  was  made 
in  March,  and  that  in  April  complainant  discov- 
ered that  the  lots  were  not  as  valuable  as  repre- 
sented, nor  sltaated  where  he  had  been  led  to  sup- 
pose them  to  be.  There  was  a  mortgage  on  the  lots, 
which  complainant  assumed  In  consideration  of  six 
additional  lots.  In  Maybe  began  to  negotiate  with 
defendant  for  tiie  ezobaoge  of  other  lands,  and  in 
Jnly  he  wrote  to  defendant's  agent,  stating  that  he 
wwied  to  axdiaDge  the  lots  luoladed  is  the  second 


agreement,  as  well  as  Uioae In  the  firstexchange,  for 
renting  property,  so  that  be  might  be  able  to  meet 
the  interest  due  on  the  mortgage  in  September. 
In  Aogiiat  he  notified  defendant  that  he  would  not 
execute  the  second  agreement,  and  offered  to  re- 
scind the  exchange  already  consummated.  Held^ 
he  bad  waived  bis  rtght  to  rescind  by  oontlnuing 
to  treat  the  property  aa  his  own  after  discoverv  oi 
the  aUegod  frauds. 

3.  In  an  action  to  rescind  an  exchange  of  lands 
on  the  ground  of  fraudulent  representations  as  to 
the  value  of  the  lots  oonvered  by  defendant,  com- 
plainant testified  that  defendant  said  the  lota 
would  be  very  valuable,  and  would  oome  hito 
market  soon,  and  that  he  considered  them  worth 
13.000  each;  and  that  they  would  aeh  for  11,000 
each  at  forced  sale.  HOd  tiiat^  aUhongh  the  lots 
could  not  have  been  add  for  more  than  9600  each, 
the  represenutions  afforded  no  ntnind  for  relief, 
being  merely  an  expression  of  ojuilon.  Sad  not  an 
affirmation  of  fact. 

Appeal  from  city  court  ot  Birmingham ; 

H.  A.  Sharps,  Judge. 

W.  a  Ward,  for  appellant.  Labb  A 
White,  for  appellee. 

Clopton,  J.  On  March  28,1887,  the  par- 
ties made  an  exchange  ol  landa;  appellant 
conveying  to  appellee  a  one-Ioarth  undi- 
vided  interest  in  200  acres  of  land  situate 
In  Jeffersou  county,  Ala.,  containing  Iron 
ore,  receiving  In  exchange  20  lots  near  Min- 
neapolis, Minn.  In  the  transaction  the 
land  of  appellant  was  rated  at  fSOO  per 
acre,  and  the  lota  at  $2,000  each.  By  the 
bill  appellant  seeks  a  rescission  of  the  con- 
tract, and  cancellation  of  the  conveyance 
made  by  him  to  appellee,  on  the  ground 
of  misrepresentation  as  to  the  location 
and  value  of  the  lots.  The  specific  repre- 
sentations alleged  In  the  bill  are  "  that  de- 
fendant assured  and  represented  to  com- 
plainant that  said  lots  of  land  were  each 
worth  the  sum  of  ($2,000)  two  thousand 
dollars,  In  all  940,000,  and  that  they  were 
situated  within  three  miles,  or  only  a  dis- 
tance of  threemlleSffrom  the  center  of  aald 
city  of  Minneapolis,  a  large  city,  and  rap- 
idly growing  In  the  direction  ot  aald  lota 
of  land;  that  said  lots  of  land  would 
bring,ata  forced  sale, or  saleby  thesheritl, 
the  sum  of  one  thousand  dollars  each.* 
The  answer  denies  the  representations  as 
charged  in  the  bill,  and  avers  that  whaU 
ever  statements  defendant  made  as  to  the 
location  and  value  of  the  lots  were  merely 
his  opinion  and  Judgment. 

While  a  court  of  equity  will  rescind  a 
contract  procured  by  a  misrepresentation 
by  a  vendor  ot  laud  relating  to  the  sub- 
ject-matter of  the  contract, and  constitut- 
ing an  inducement  to  the  purchaser,  upon 
which  he  had  a  right  to  rely,  and  did  rely, 
and  by  which  he  was  actually  deceived 
and  injured,  the  representation  must bethe 
affirmation  of  a  fact,  In  contradistinction 
to  a  mere  expression  of  opinlou.  An  as- 
sertion of  the  vendor  as  to  the  present  or 
prospective  value  ot  property  he  Is  at- 
tempting to  sell,  if  not  the  afflrmatdon  ot 
a  specific  fact  affecting  the  quality,  will,  of 
itself,  form  no  suhstautlve  ground  for  a 
rescission  ot  the  contract.  Such  affirma- 
tions are  regarded  as  the  expressions  of 
mere  Judgment  or  opinion  In  reference  to 
the  matter,  upon  which  the  purchaser  la 
supposed  to  be  competent  to  form  as  cor- 
rect an  opinion  as  the  vendor.  They  are  the 
usual  and  common  assertions  Ip  respect  to 

Digitized  by  VjOOglC 


468 


SOUTHERN  REP0BTER,V0L.  7. 


(Ala. 


property,  made  lor  the  purpose  of  effecting: 
a  sale,  upon  which  the  purchaser  cannot 
safely  rely,  and  are  not  sufficient  ground 
tor  rescinding  the  contract,  unless  proved 
to  hare  been  made  with  a  fraudulent  In- 
tent, or  artifice  Is  employed  to  aid  the  de- 
ception. 1  BenJ.  Sales,  §  641,  note  10;  2 
Pom.  Eq.  Jur.  §  878;  Homer  v.  Perkins, 
124  Masa.  431 ;  Gordon  t.  Butler,  106  U.  S. 
658;  Suesaensuth  v.  Bingenheimer,  40  Wis. 
870. 

Complainant  testlfles,  that  defendant 
aald  the  "lots  would  be  very  valuable,  and 
would  come  Into  market  soon,  and  that 
he  considered  them  worth  every  dollar  of 
two  thousand  dollars  each.  He  said  that 
said  lotA  would  sell  for  $1,000  each  at  a 
forced  sale."  Defendant  testlfles  that  he 
never  represented  the  lots  to  be  worth 
$2,000  each,  but  that  he  said  he  thought 
they  were  worth  $1,000  each.  Taking  the 
representation  as  testified  by  complainant. 
It  18.  in  form,  the  expression  of  an  opinion, 
and  must  have  been  so  understood  byblm. 
The  negotiation  was  pending  (or  seTwal 
days,  if  not  for  two  or  more  weeks,  and 
nothlngwas  said  or  done  to  hinderor  pre- 
vent complainant  from  making  inquiries 
as  to  the  value  of  the  lots,  He  said  that 
he  would  be  satisfied  it  be  could  realize  a 
thousand  dollars  per  lot.  Though  the  evi- 
dence shows  tbattbey  could  not  have  been 
sold  at  that  time  for  more  than  half  that 
sum,  nothing  Is  shown  to  take  the  repre- 
sentation out  of  the  operation  of  the  gen- 
eral rale ;  ot  itself.  It  forms  no  ground  tor 
relief.  It  does  not  appear  to  have  beea  so 
stated  that  complalnantcould  reasonably 
treat  It  as  the  affirmation  of  a  fact  upon 
which  he  could  safely  rely. 

The  representation  as  to  the  distance  of 
the  lots  from  the  city  ot  Minneapolis  was 
the  afDrmatlon  of  a  factwhlch,it  false  and 
material,  would  authorize  a  rescission  of 
the  contract,  unless  complainant  has  lost 
bis  right  by  acquiescence  or  waiver.  As 
to  the  distance  from  the  business  center  ot 
the  city  and  the  poat-offlce,  the  witnesses 
vary  from  four  and  a  half  to  five  and  a 
quarter  miles.  They  also  vary  as  to  the 
place  which  Is  the  business  center.  One  ot 
them  testifies,  and  the  only  one  who  does 
testlty  to  this  fact,  that  the  lots  are  three 
miles  distant  from  the  residence  center, 
and  the  evidence  shows  that  they  are  not 
three  miles  distant  from  the  city  limits 
proper.  What  was  the  representation  as 
to  the  distance?  Complainant  testifies, 
on  hia  direct  examination,  that  defendant 
said,  "lota  were  located  about  three  miles 
from  the  center  of  town;"  butbelng  aaked, 
on  cross-examination,  to  state  the  lan- 
guage of  defendant,  he  answered:  "De- 
fendant said  that  said  lots  were  situated 
in  Remington  Park,  about  three  miles  from 
the  city  of  Minneapolis.  I  have  given  his 
language  as  nearly  as  I  can  remember  It. 
*  *  •  I  do  not  remember  whetlier  he 
said  aald  lots  were  a  certain  diatance  from 
the  city  ol  Minneapolis,  or  from  the  busl- 
neas  portion  of  said  city,  or  from  the  cen- 
ter of  anid  city ;  but  I  understood  it  to  be 
a  certain  distance  from  the  center  of  said 
city."  Det^dant'a  testimony  Is  that  he 
said,  "not  more  than  three  miles  from  the 
city;"  by  which  he  meant,  **tn»m  where 
it  was  built  up."  The  only  other  witness 


who  testified  to  this  representation  Is 
Hawkins.  Hia  evidence  is :  "I  remember 
It  was  stated  positively  by  Fitts  to  Lock- 
wood  how  far  said  lots  were  from  the 
business  portion  or  poat-offlce  of  Mlnneap- 
oils,  but  I  do  not  now  remember  taowfar  It 
was.  I  bdleve,  however,  it  was  aboat 
tour  miles  In  the  direction  of  St.  Paul. " 
He  admits  that  his  recollection  of  the  de- 
tails is  very  indistinct,  and  hia  memory  is 
at  fault  as  to  the  direction  ot  the  lots. 
Complainant  and  defendant  would  prob- 
ably  recollect  more  distinctly  the  represen- 
tation, and  on  their  evidence  we  assume  it 
to  have  been  not  more  than  three  miles 
from  the  city.  This  representatioD  Is  sus- 
ceptible of  different  constructions.  It  may 
mean  from  the  limits  of  the  city,  or  the 
business  center,  or  the  center  of  popula- 
tion, or  the  actual  center.  The  allegation 
in  the  bill  is,  "within  three  miles,  or  only 
a  distance  ot  three  miles,  from  the  caiter 
of  said  city  ot  Minneapolis. "  What  cen- 
ter ?  In  this  class  of  cases,  the  representa- 
tion alleged  to  be  false  must  not  only  be 
precisely  averred,  but  also  clearly  cmd  sat- 
isfactorily proved  as  alleged.  The  truth  or 
falsity  ot  the  representation  depends  on 
whfit  part  of  the  city  it  had  reference  to. 
On  tbediflerratunderstaudings  of  the  par- 
ties, It  Is  questionable  whether  the  evidence 
proves  the  representation  substantially  as 
allied  In  the  bill,  and  it  It  does,  the  evi- 
dence, which  Is  mainly  directed  to  the  dis- 
tance ot  the  lots  from  the  business  center 
or  post-office,  does  not  clearly  prove  the 
representation  to  be  false.  The  center  of 
the  city  literally  means  the  actual  center, 
and  there  is  no  evidence  that  the  business 
center  or  post-office  is  the  central  point. 

But  there  are  features  of  this  case  which 
render  unnecessary  further  comment  on 
the  evidence  as  to  distance.  The  right  to 
rescind  the  contract  tor  fraud  may  be  lost 
by  Its  confirmation,  or  by  a  failure  to  man- 
ifest the  election  to  diaaflarm  It  within  a 
reasonable  time,  or,  where  the  transaction 
Is  a  sale  of  property,  by  dealing  with  the 
property,  as  owner  after  the  discovery  of 
the  fraud.  Mr.  Pomeroy  says:  "All  these 
considerations  as  to  the  nature  of  misrep- 
resentation require  great  punctuality  and 
prumptnessol  action  by  thedecelved  party 
upon  hia  discovery  of  the  fraud.  •  •  • 
If,  after  discovering  the  untruth  of  the  rep- 
resentatlons,  he  conducts  himself  with  ref- 
erence to  the  transaction  as  though  it  wan 
afill  subalsting  and  binding,  he  thereby 
waives  all  benefit  ot  and  relief  from  the 
mlsrepreaentatlona. "  2  Pom.  Eq.  Jur. 
§  897.  In  Dill  V.  Camp,  22  Ala.  258,  the  fol- 
lowing quotation  is  made  approvingly 
from  an  Engliah  decision :  "  If  the  vendee 
neglect  to  return  goods  Immediately  upon 
discovering  abreach  of  warranty  or  fraud, 
but  keep  them  and  treat  them  as  his  own, 
by  putting  them  up  to  sale,  or  exercising 
other  acts  of  ownership  over  them,  he  can- 
not afterwards  rejec  t  the  con  tract. "  Park- 
er V.  Palmer,  4  Bam.  &  Aid.  387;  Ex  parte 
Brigga,  L.  R.  1  Eq.  483;  Coal  Co.  v.  Nelll 
87  Ala.  158,  6  South.  Rep.  1. 

A  duy  or  two  after  the  exchange  of  the 
lands,  complainant  asked  defendant  for 
the  name  and  address  ot  his.agent  In  Min- 
neapolis. He  states:  "I  opened  corre- 
Bpondmce  with  said  agent,  through  whom 
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I  commenced  to  learn  that  the  lots  were 
not  panning  oat  aa  represented,  and,  meet- 
ing Capt.  FittH  on  the  street  a  short  while 
after,  I  called  his  attention  to  the  above 
fact,  and  told  him  he  was  beatfng  me  out 
o[  a  good  deal  of  money;  and  he  brought 
In  thut,  the  way  he  had  figured  It  out,  he 
had  cotten  abont  ten  tjionsand  dollars 
the  ad  vantage  of  It. "  He  states  that  this 
conversation  occurred  about  the  Ist  of 
April.  Defendant  says  the  10th  or  l&th  of 
the  montli.  It  Is  proper  to  remark  that 
defendant  says  that  he  said  he  had  auch 
advantage  if  complainant's  land  was 
worth  v.'hat  he  estimated.  Brame,  the 
agent,  testifies  that  he  thinks  he  wrote 
complulnaAt  in  the  early  spring  as  to  the 
value  and  location  6t  the  lots,  and  defend- 
ant testifies  that  about  the  10th  or  15th  of 
April  complainant  told  him  he  had  received 
a  letter  from  Brame.  On  May  9,18S7,  com- 
plainant entered  into  a  second  agreement 
with  defendant  for  the  exchange  of  anoth- 
er one-fourth  interest  in  his  lands  for  some 
other  lands  and  other  lots  near  those  first 
obtained,  and  which  he  took  at  $1,000 
each,  but  this  agreement  or  exchange  was 
not  carried  out.  Complainant  furtht^ 
states  that  he  found  out  the  value  of  the 
lots  In  the  month  of  June.  On  July  23, 
18S7,  he  wrote  to  Brnme  the  following  let- 
ter: "As  you  once  had  charge  of  Capt. 
Fitts'  property  in  your  city,  and  should 
bnow  something  about  It,  I  write  to  you 
to  know  If  yon  think  I  conldexchangeltfor 
some  kind  of  property  that  would  rent  for 
something,  so  as  to  help  pay  the  Interest. 
The  property  I  traded  with  him  for,  brings 
in  no  revenue,  and  I  am  not  able  to  keep 
up  tiie  Interest  on  it.  and,  If  you  know  of 
any  trade  that  I  could  make  for  Improved 
property,  I  would  like  you  to  send  me  a 
description  of  It.  I  own  all  of  Blk.  18, 
Bemington's  6th,  and  ten  lots  In  Blk.  22, 
and  one  lot  in  Calhoun  Park. "  The  lots 
mentioned  in  his  letter  as  situated  In  block 
22  and  In  Calhoun  Park  were  lota  embraced 
In  the  agreement  of  May  9,  1887. 

Complainant  admits  that  he  was  in- 
formed of  the  value  of  the  lots  In  Jane, 
and  the  evldraice  sufflcleatly  shows  that  he 
discovered  their  location  and  value  as 
early  as  April.  According  to  his  own  tes- 
timony, the  offer  to  rescind  was  made  in 
Augnst,  and,  according  to  defendant's  tes- 
timony, in  that  month  he  received  a  letter 
from  complfUnant.  when  in  New  York, 
stating  that  he  would  not  consummate 
the  second  trade,  nor  would  he  let  tlie  first 
stand,  and  this  was  the  first  he  had  beard 
of  an  offer  to  rescind ;  also  that  his  offer 
to  rescind  was  made  after  hts  return  from 
New  York,  and  a  short  time  before  the  bill 
was  filed,  which  was  October  29,  1887. 
There  is  no  evidence  that  complainant  has 
confirmed  the  contract  by  entering  Into 
new  stipulations  in  respect  to  its  subject- 
matter;  but  delayln  exercising  the  option 
to  rescind  Is  evidence  of  an  election  to 
treat  the  contract  as  valid,  dependent  for 
Its  weight  upon  the  circumstnnces.  At  the 
time  of  the  exchange  of  land  there  was  a 
mortgage  for  $250  on  each  lot,  created  by 
the  vendor  of  defendant,  the  Interest  pay- 
able semi-annually,  which  complainant 
assumed  to  pay,  receiving  six  additional 
lots  in  consideration  thereof.  The  seml- 


annaal  interest  became  payable  early  tn 
September,  and  Is  the  interest  to  which 
complainantailudes  In  his  letter  to  Brame. 
It  was  near  this  date  that  the  offer  to  re- 
scind was  made.  It  should  also  be  ob- 
served that  the  estimates  of  the  witnesses 
of  the  value  of  complainant's  land,  at  the 
time  of  the  exchange,  greatly  vary.  In  his 
letter  to  Brame,  complainant  states  that 
he  owns  thelots,  and  proposes  to  exchange 
them  for  other  property.  This  was  after 
the  discovery  of  the  fraud,  and  is  Incon- 
sistent with  an  election  to  disaffirm  the 
contract.  Such  dealing  Is  consistent  only 
with  acquiescence  in  the  transaction,  as 
subsisting  and  binding.  The  for^olngau- 
thorlties  authorise  the  condnsion  that 
such  subsequent  dealing  with  the  proper- 
ty, accompanied  by  a  distinct  avowal  of 
ownerahip,  constitutes  a  waiver  sufficient 
to  defeat  the  equitable  remedy;  but  we 
need  notgo  so  far.  It  certatnlyls  evidence 
strongly  tending  to  show  that  complain- 
ant did  not  rely  upon  the  representation 
of  value  and  location,  and  was  not  in- 
duced by  them  to  enter  into  the  contract. 
It  raises  a  presumption  of  acquiescence, 
which  be  Is  called  upon  to  rebut.  Scbltttor 
V.  Dietz,  83  N.  Y.  300;  McCuIloch  v.  Scott, 
13  B.  MoA.  17^.  The  circumstances  rather 
lead  to  the  conclusion  that  the  offer  to  re- 
scind was  not  the  result  of  a  fraud  com- 
mitted by  defendant,  but  of  the  Inability 
of  complainant  to  meet  the  Interest  be- 
coming dne  on  the  mortgages.  Howevw 
exaggerated  may  have  been  the  statement 
as  to  value,  and  whatever  may  have  been 
the  representation  aa  to  distance,  on  the 
whole  case  made  by  the  record,  we  are 
forced  to  declare  that  complainant  is  not 
entitled  to  a  rescission,  and  must  be  lelt 
to  his  ranedy  at  law.  Affirmed. 


BoBBim  et  Ml.  V.  MEAnoBB  et  al. 
iSvprmMOcmtfif  AUOKitma.  AprUU,189a) 
EnoppiL  IN  Pais. 
Defendantt  who  had  ^ne  into  ponession  of 
land  belonging  to  his  father,  and  oontinned  In  the 
pouaaalon  after  his  faUier*B  death,  agreed  with 
the  other  heln  to  rahmltto  arbitration  '*aU  deeds 
and  paper  title*  of  every  kind  to  any  property  now 
olaioiea  by  ns,  formerly  belonging  to  said  estate, " 
(of  tbelr  deceased  father,)  the  award  to  be  "final 
and  binding. "  The  award  held  that  the  land  oo- 
oapied  by  defendant  belonged  to  the  eatste  of  the 
father,  and  directed  It  to  be  sold  by  tbe  admlDis- 
trator  for  debts.  Held,  that  defendant  was  es- 
topped to  contend  that  bis  possession  was  ad- 
verse, though  the  administrator,  instead  of  sell- 
ing under  the  award,  procnred  an  order  of  sale 
from  the  probate  conrt. 

Appeal  from  circuit  court,  Lee  conn^; 
J.  M.  OA.BHICHAKL,  Judge. 

Baniaoa  A  LIgon,  for  appellants.  J.  M. 
CbiltOD,  for  appellees. 

Stone,  C.  J.  The  question  propounded 
to  the  witness  Murphy,  on  cross-examina- 
tion, is  not  so  clearly  stated  as  that  we 
can  feel  safe  In  ruling  on  It.  Considering 

all  the  testimony  In  tlils  case,  we  feel  justi- 
fied in  inferring  that  defendantB.F.  Mead- 
ors  went  into  possession  of  the  land  In 
controversy  under,  and  with  the  consent 
of,  his  father.  The  fact,  unexplained,  that 
the  father  continued  to  pay  the  taxes  on 
the  land  until  his  death,  sboi^ed  that  he 
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had  not  rellnqalBhed  all  claim  to  It.  Ac- 
quiring; poBsesRioD,  not  by  purchaae,  but 
permlsBlvely  under  his  lather,  it  requirea 
more  than  the  exercise  ol  the  ordinary  act 
of  ownership  to  convert  that  possession 
into  an  adverse  holding.  CnltiTating  the 
laud  and  disposing  of  the  crop  from  year 
to  year  arenot  enouKhto  accomplish  that 

fturpDse.  To  ha^e  such  effect,  in  a  case 
Ike  the  present,  there  must  have  been  an 
open  disclaimer,  and  assertion  of  hostile 
title,  and  knowledge  thereof  carried  home 
to  Isham  Meadors,  the  father.  3  Brick. 
Dig.  p.  17,  SS  20.  21;  Iron  Co.  v.  Boberts,87 
Ala.  436.  6  South.  Rep.  34d.  And  Dntll  such 
disclaimer  Is  carried  home  to  the  bolder  of 
the  title  tbe  statute  of  limitations  Aoea 
not  begin  to  run. 

Another  principle  may  shed  light  on  this 
case.  Tbe  poBsestiion  of  a  tenant  In  com- 
mon is  not  adrersA  to  that  of  his  co-ten- 
ant, unless  there  is  an  actual  ouster  or  re- 
fusal to  let  the  co-tenant  occupy.  New- 
bold  V.  Smart*  67  Ala.  326.  Being  one  ot 
the  helra  at  law  of  Isham  Meadors,  when 
the  latter  died,  until  there  was  adversary 
claim  set  np  under  the  will,  or  by  the  per- 
Bonal  representative,  the  heirs  at  law 
were  authorized  to  occupy  the  lands  which 
were  of  tbe  estate  of  the  ancestor  as  ten- 
ants In  common,  and  the  possession  of  one 
was  not  ptimA  facie  adverse  to  the  rights 
of  the  others.  Uence,  unless  B.  F.  Meadors 
had,  under  the  rule  stated  above,  acquired 
the  statas  of  an  adverse  holder  before  his 
father's  death,  he  cuuldnot  acquire  It  aft- 
erwards, without  actually  evicting  hla 
co-tenants,  or,  what  is  the  same  thing,  re- 
fusing to  permit  them  to  enter. 

We  will  not  point  out  the  defects  In  the 
various  charges.  Charges  2  and  8,  given 
at  the  Instance  of  defendant,  are  manifest- 
ly wrong,  and  for  those  errors  tbe  judg- 
ment of  theclrcult  court  mu%t  be  reversed. 
The  third  was  not  faulty  as  a  universal 
proposition,  but,  when  construed  in  tbe 
light  of  the  eWdence  before  the  ]ury,  it 
cannot  be  vindicated.  8  Brick.  Dig.  p.  109, 
8SS8.84. 

In  1883,  while  W.  K.  Meadors  was  the 
administrator  of  the  estate  with  the  will 
annexed,  the  four  brothers,  heirs  at  law 
of  Isham  Meadors,  together  with  their 
mother,  submitted  to  the  arbitrament  of 
five  selected  persons,  not  only  all  matters 
and  dealings  growing  out  of  the  partner- 
ship, but  also  agreed  "to  submit,  with  the 
evidence  of  each  for  himself,  both  for  and 
against,  all  deeds  and  paper  titles  of  every 
kmd  to  any  property  now  claimed  by  us, 
formerly  belonging  to  said  estate.  And 
they  agreed  that  the  award  made  by  the 
arbitrators  should  be  "final  and  binding. " 
At  that  time  a  good  deal  of  litigation  was 
pending  between  the  brothers  in  reference 
to  property  which  had  belonged  to  their 
father's  estate.  The  arbitrators  acted, 
making  a  most  elaborate  award,  cover- 
ing, so  tar  as  we  can  discover,  the  entire 
assets  of  the  estate,  real  and  personal,  and 
every  subject  of  contention  between  the 
brothers  having  any  connection  with  the 
estate  of  Isliam  Meadors,  their  father. 
Among  other  findings  ot  the  arbitrators 
Is  the  following:  "We  find  that  all  the 
lands  claimed  by  the  children  and  heirs  of 
Isham  Meadors,  late  of  Lee  county,  de> 


ceased,  ot  right  belong  to  the  estate  of  said 
Isham  Meadors,  and  are  subject  to  the 
payment  of  his  Just  debts, "  atter  allowing 
the  widow's  dower.  This  award  was  ren- 
dered In  August,  1883,  and  ascertained  sev- 
eral large  sums  that  were  due  from  Isham 
Meadors*  estate  to  his  several  children. 
It  also  ascertained  other  debts  dne  from 
the  estate  to  creditors  other  than  the 
heirs,  and  who  were  not  parties  to  the 
submission  or  award,  aggregating  (744. 
The  arbitrators  awarded  that  all  of  said 
lands,  including  the  tract  involved  In  this 
suit,  be  sold  by  the  administrator,  W.  K. 
Meadors,  tor  one-half  cash,  and  the  other 
halt  at  12months,andthe  proceeds  applied 
to  the  payment  of  the  debts  of  Isham 
Meadors'  estate.  The  estate  had  been  de- 
creed insolvent  In  1882,  by  regular  proceed- 
ings in  the  probate  court  instituted  for  the 
purpose  by  the  administrator.  On  the 
same  day  on  which  the  award  was  made 
—August  28, 1888— the  brothers  executed 
deeds,  one  to  tbe  other,  by  which  they  ex- 
pressly ratified  the  award  of  the  arbitra- 
tors. The  administrator  did  not  sell  the 
lands  under  the  award  of  the  arbitrators, 
but  petitioned  the  probate  court  for  an  or- 
der ot  sale,  obtained  it,  made  the  sale,  re- 
porterl  it.  It  was  confirmed,  and  under  the 
court's  order  titles  were  made  to  the  pur- 
chasers. These  several  proceedings,  came 
b^ore  this  court  on  appeal,  and  were  pro- 
nounced regular.  Meadows  v.  Meadows,  73 
Ala.  340;  Same  v.  Same,  81  Ala.  451,  I 
South .  Rep.  29.  One  Burrus  and  one 
Blanchard  became  the  purchasers  of  the 
land  sued  for  in  this  action,  and,  receiving 
title,  Blanchard  and  tbe  heirs  ot  Burrus,  he 
having  died.  Instituted  this  suit. 

The  present  suit  was  Instituted  In  Au- 
gust, 1885,  and  the  defense  rtiled  on  was 
the  statute  of  limitations, — adverse  pos- 
session for  10  years  before  suit  brought. 
In  preclustnn  ot  this  defense,  among  other 
evidence,  the  plaintiffs  offered  the  agree- 
ment submitting  thematters  of  dispute  to 
arbitratlim,  mentioned  above,  the  award 
of  the  arbitrators,  and  the  deeds  ot  ratifi- 
cation. These  were  offered  severally  and 
as  a  whole.  The  court,  on  objection  of 
detendants,  exclnded  the  evidence,  stating 
the  reason  on  which  the  ruling  was  based 
asIoUows:  "Because  the  (iral  and  other 
testimony  showed  thatthe  agreement  and 
arbitrament  were  disregarded,  and  never 
carried  out."  The  only  disregard  of  tbe 
award  as  made,  which  conld  affect  B.  F. 
Meadors,  was  that  the  administrator  sold 
the  land  under  the  order  of  sale,  and  for 
cash,  and  not  under  the  award  of  the  ar- 
bitrators, and  under  the  terms  prescribed 
by  them. 

We  have  shown  above  that  there  were 
other  creditors  of  the  insolvent  estate  of 
Isham  Meadors  besides  the  Meadors  broth- 
ers, sons  of  the  testator.  Those  other 
creditors  were  not  parties  to  the  arbftra- 
tion,  and  hence  the  award  did  not  con- 
clude them  as  to  the  amounts  of  their  sev- 
eral claims,  nor  as  to  the  several  claims  of 
the  Meadors  brothers;  nor  did  it  conclude 
them  as  to  the  manner  and  terms  of  the 
sale.  If  sale  had  been  made  or  attempted 
under  that  award,  those  other  creditors 
could  have  objected,  and  required  the  sale 
to  be  made  under  an  order  of  court,  and 
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according  to  law.  Aside  from  tbe  barase- 
ing  Utisatton  to  which  a  sale  under  the 
award  would  have  exposed  the  adminis- 
trator, a  title  acquired  at  such  sale  would 
probably  have  been  regarded  «as  so  ques- 
tlonablo  that  prudent  buyers  would  hare 
been  deterred  ironi  bidding.  It  was  both 
the  right  and  the  duty  o(  the  administra- 
tor to  obtain  an  order  ol  sale,  and  to  sell 
under  it.  We  may  be  permitted  to  add 
that,  while  in  the  submission  tbe  parUee 
expressly  embraced  all  claims  to  parts  of 
the  land  which  the  several  contesting 
brothershad  setup,  we  tind  no  submission 
of  tbe  question  as  to  huw  the  land  should 
be  disposed  of.  And  we  are  not  able  to 
see  that  the  manner  ot  disposing  of  tbe 
lands  did  or  could  exOTt  any  Influence  In 
deciding  the  validity  of  the  Beveral  claims 
set  up  to  parfai  of  the  land.  "  An  award  In 
part  good  and  in  part  bad  may  be  divided, 
and  the  objectionable  partrejectedasmere 
sarplnsage,  If  it  can  be  readUydistlnguished 
from  the  rest,  and  the  good  part  will  be 
SDstalned. "  1  Amer.  &  Eng.  Cyclop.  Law. 
710.  Tbe  drcntt  court  ored  In  excluding 
the  arbitration  proceedings  from  the  Jury. 
**A  valid  award  has  the  same  effect  as  a 
]adgment,and  concludes  the  parties  to  the 
controversy  effectually  from  litigating  the 
same  matters  anew.**  Id.  711.  True,  the 
award  does  not  pass  title  to  real  estate, 
but  It  acts  as  an  estoppel,  and  prevents 
the  losing  party  from  denying  tbe  supert- 
otftyof  the  otber'a  title.  Id.698,  71S.  The 
delMdant'B  reliance  being  on  tbe  statute 
of  limitations,  and  evidenced  by  no  paper 
title, the  award  ot  the  arbitrators,  if  there 
were  any  doubt  of  the  universality  of  the 
proposition,  mantfeatl^  «top«  him  from 
setting  It  up. 
Reversed  and  remanded. 


CoLmcBus  ft  W.  Rt.  Co.  V.  Ltn)DBN  et  «/. 

(Supreme  Court  ef  AUibaima.  April  IB,  Ueo.) 

Cam lass  of  Ooodb— Lubiutt  as  Wabuu)U8>- 
lUH— NoTici  TO  Comiomn. 

1.  The  UabllitT  of  a  carrier,  aa  anoh,  does  not 
and,  and  its  llablllfy  as  a  warehouseman  begin,  un- 
til a  reasonable  time  after  the  goods  have  reached 
their  destination,  and  have  been  deposited  la  the 
carrier's  depot  or  warehouse,  or  otherwise  made 
ready  for  delivery  to  the  consignee.  Hxplainlng 
BaUwar  Co.  v.  Kldd,  85  Ala.  %W. 

9.  Botioa  to  the  consignee  of  the  arrlnl  of  the 

Cla  at  their  deatlnatton  la  not  neceiaary  before 
reasonable  time  be^ns  to  run  after  which  the 
carrier's  UabUity  as  such  terminates,  and  its  lia- 
bility as  a  wareoouaeman  begios,  unless  the  place 
of  destlaatlon  is  a  town  of  3,000  inhabitants,  hav- 
ing a  daily  mail,  in  which  oaae  such  notice  is  re- 
quired by  Code  Ala.  1 1180. 

8.  As  to  what  Is  a  reasonable  time  after  tbe 
lapse  of  whloh  liability  as  a  carrier  ends,  and  that 
of  a  warebouseman  begins,  Is  a  question  of  law 
for  the  court. 

4.  The  fact  that  the  consignee  lives  33  miles 
from  the  place  to  which  tbe  goods  are  consigned 
will  not  be  conridered  in  determining  what  is  a 
reasonable  time  after  the  arrival  of  tbe  goods 
within  which  be  should  have  called  for  them. 

6.  Where  the  property,  a  piano,  which  could 
have  been  removed  from  the  carricr^s  depot  In 
about  an  hour,  was  shipped  over  a  cvntiauous  line 
of  railroad,  and  the  dlstauoe  from  the  place  of  shlp- 
mmt  to  tbe  destination  la  such  that  the  property 
night  reasonably  have  been  expected  to  arrive  on 


the  day  of  the  shipment  or  the  nest  day,  and  It  is 
allowad  to  remain  three  days  after  its  arrival,  the 
carrier  will  be  held  liable  only  as  awarehousuaaiL 

Appeal  from  drcnlt  court,  Lee  county; 
J.  M.  Caruichabl,  Judge. 

Action  by  Ludden  &  Bates  against  the 
Columbus  &  Western  Railway  Company, 
aa  a  common  carrier,  for  goods  destroyed 
by  fire,  while  in  defendant's  depot.  There 
was  a  Judgment  for  plalutlfla,  and  defmd* 
ant  appeals. 

fiarrfsoo  d  XJgoa,  tor  appelant.  J.  M. 
(Hilton,  lor  appellees. 

McClbllan,  J.  It  has  been  supposed  by 
some  text-writers  and  annutatora  that  this 
court,  following  that  line  of  authority  on 
the  subject  ot  which  Norway  Plains  Co.  r. 
Boston,  etc. ,  By.  Co. ,  1  Gray ,  Is  tbe  lead- 
ing ease,  has  adopted  the  rule  that  the  ex- 
traordinary liability  otaraUwaycompany 
as  a  common  carrier  of  goods  ceases  when 
the  consignment  arrives  at  Its  destina- 
tion, and  is  unloaded  from  the  cars,  and 
that  nothing  further,  so  far  as  the  transit 
is  conceraed,  remains  to  be  done  by  the 
carrier,  and  that  thereafter  tbe  liability 
of  tbe  carrier  Is  that  only  of  a  warebouse- 
man for  blre.  This  supposition  Is  baaed 
on  an  interpretation  of  the  opinion  in  the 
case  of  Railroad  Co.  v.  Kldd,  36  Ala.  209, 
which  has  never  obtained  in  this  court,  or 
been  entertained  by  the  profession  here. 
That  case  has  always  been  constmed  by 
this  court  to  sustain  the  rule  which  ex- 
tends the  liability,  as  such,  for  a  reason- 
able time  after  the  transit  has  been  com- 
pleted.for  delivery  of  goods  to  consignee. 
Hailroad  Co.  v.  McGulre,  79  Ala.  8i>5.  And 
our  later  dedslons  fully  support  the  rule 
first  announced  by  the  supreme  court  of 
New  Hampshire  In  the  case  of  Muses  v. 
Railroad  Co.,  32  N.^.  523,  and  ably  vindi- 
cated by  Justice  Coolkt  in  McMillan  t. 
Railway  Co.  16  Mich.  79,  and  now  recog- 
nized by  text-writers,  and  by  many  courts 
of  last  resort,  as  sound  In  principle, — that 
the  liability  of  a  common  carrier  by  rail, 
as  an  Insurer  of  theconslgnment,  continues 
throughout  tbe  traoait,  and  until  the 
goods  have  been  unloadeid  from  the  cars 
and  deposited  In  tbe  depot  or  warehouse 
of  the  carrier,  or  otbwwlse  made  ready 
for  dellvefy,  and  a  reasonable  time  there- 
after has  elapsed  to  afford  the  consignee 
an  opportunity  to  come  and  takn  them 
away,  and  that  only  after  the  lapseofsuch 
reasonable  time,  beglnningwh*^n  the  tran- 
sit Is  complete,  and  the  shipment  Is  ready 
for  delivery,  will  the  liability— In  the  ab- 
sence of  special  stipulation— of  thecarrler. 
assucb.  be  converted  Into  the  less  rigid 
and  exacting  liability  of  a  warehouseman 
forreward.  Hutch.  Carr.  §373 ;  2Redr.  R.  R. 
7^2;  Express  Co.  v.  Armstead,  50  Ala. 
350;  Kennedy  v.  Railroad  Co.,  74  Ala.  430; 
Railroad  Co.  v.  McGuire.  79  Ala.  395;  Rail- 
road Co.  V.  Graltfelder,83  Ala.  200,3  South. 
Rep.  432;  Railway  v.  Little,  86  Ala.  169,6 
South.  Rep.  563. 

There  is  also  great  conflict  of  authority 
whether  notice  of  the  arrival  ot  goods  at 
the  point  ot  destination  should  be  given 
to  the  consignee  by  the  carrier  before  tbe 
reasonable  time  within  which  the  extraor- 
dinary liability  will  continue  begins  to 
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rnn;  or,  In  other  words,  whether  the  relic- 
tion of  carrier  to  the  property  gives  place 
to  that  of  warehouBeman.In  tiny  case,  un- 
til such  notice  has  been  fciven,  and  oppor 
tunity  thereafter  afforded  to  the  coDSlsrnee 
to  recelvea&d  takeaway  the  cooelKnment. 
In  this  state,  however,  the  rule,  certainly 
in  all  cases  where  the  delivery  is  oot  to  be 
made  at  a  town  of  2,000  inhabitants,  hav- 
in(c  a  dally  mall  delivery,  as  to  which  there 
ts  a  statutory  provision,  (Code,  §  1180,)  Is 
settled  that  no  such  notice  is  necessary, 
and  that  the  change  in  the  degree  of  the 
railway's  liability  will  be  aflected  by  the 
lapse  of  areasonable  time  lorthe  property 
to  be  taken  away,  In  the  absence  of  notice. 
Railway  v.  Little,  supra;  Railroad  Co.  v. 
Wood,  66  Ala.  167;  Rfdiroad  Co.  t.  Oden, 
80  Ala.  38. 

Where  the  evidence  on  the  point  as  to 
the  length  uf  time  which  has  elapsed  from 
the  arrival  and  unloading  of  the  goods  to 
the  time  at  which  it  Is  elaimd  the  liability 
as  cummoQ  carriers  ceased,  and  that  of 
warehouseman  attached.  Is  without  con- 
flict, the  question  should  not  be  sabmltted 
to  the  jury,  but  Is  one  of  law,  for  the  de- 
termination of  the  court.  Hutch.  Carr. 
§876  ;  2Redr.  R.R.75,  76;  Roth  v.  Railroad 
Co.,  34  N.  Y.  548.  In  the  case  at  bar,  there 
was  a  conflict  In  the  evidence  as  to  the 
length  of  time  elapsing  between  the  ar- 
rival of  the  property  and  its  destruction 
by  fire;  one  aspect  of  the  testimony  show- 
ing the  lapse  of  six  days,  and  the  other 
three  days.  There  was  no  conflict  as  to 
the  tact  that  the  goods  had  been  kept  by 
defendant  in  Its  warehoaee,  ready  tor  de- 
livery, as  long  as  three  days;  nor  was  the 
testimony  at  all  conflicting  as  to  any 
other  fact,  as,  for  Instance,  the  length  of 
the  carriage,  or  other  drcnmstance  bear- 
ing on  the  question  &^to  whether  the  con- 
signment might  have  been  expected  to  ar- 
rive at  any  definite  date,  the  character  of 
the  goods,  etc.,  proper  to  be  looked  to  in 
determining  whether  the  consignee  had 
had  a  reasonable  time  to  have  taken  away 
the  property  before  the  Are  which  de- 
stroyed it.  The  submission  ot  this  mat- 
ter  to  the  Jury,  tfaerefore.can  only  be  Justi- 
fied on  the  theory  that  six  days  were  such 
reasonable  time,  and  three  days  were  not, 
since.  If  no  period  which  the  evidence  tend- 
ed to  show  was  sufQclently  long,  the  court 
should,  as  a  matter  of  law,  have  held  the 
defendant  to  the  liability  of  a  common 
carrier,  and,  if  any  period  which  all  the 
testimony  concurred  in  establishing  was 
sufficiently  long,  In  like  manner  the  court 
should  have  held,  aside  from  custom,  that 
the  liability  as  Insurer  had  ceased,  and 
that  ot  bailee  had  begun. 

In  determining  the  question  as  to  how 
long  the  carrier's  liability  as  such  will  con- 
tinue alter  the  property  has  reached  its 
destination,  and  is  ready  for  delivery,  the 
peculiar  circumstances  and  environment 
of  the  consignee  cannot  be  considered. 
His  convenience  or  necessities,  proximity 
or  remoteness  of  his  residence  or  place  of 
business  to  the  point  of  consignment,  are 
matters  ot  uo  Importance  In  reaching  a 
conclusion  on  this  point.  The  law  pro- 
ceeds, not  unreasonably,  on  the  assump- 
tion that  he  has  been  already  advised  of 


the  shipment,  and,  wherever  he  lives  or 
engages  in  business,  he  will  seasonably  ap- 
pear, and  claim  and  remove  his  property. 
So  that  it  is  not  of  moment  In  this  case 
that  the  consignee  resided  at.a  distance  of 
28  milesfrom  tneplaceol  d^very.  Hutch. 
Carr.  §  377;  Railroad  Co.  v.  Wood.  66  Ala. 
172:  Railroad  Co.  v.  Oden,  80  Ala.  41. 

Her  rights,  and  the  degree  of  the  respon- 
sibility resting  on  the  defendant,  were  the 
same  in  all  respects  as  II  she  had  resided 
in  the  town  of  Goodwater,  to  which  the 
shipment  was  made.  The  point,  then, 
may  be  treated  as  upon  these  facts:  The 
consignee  had  contracted  with  plaintiffs 
to  ship  to  her  from  Columbus,  6a.,  over 
the  road  of  the  defendant,  a  plana  and 
piano  stool,  for  delivery  to  her  at  Good- 
water,  Ala.  The  distance  was  compara- 
tively short,  and  the  entire  carriage  over 
one  continuous  line  of  railway,  so  that  the 
arrival  ot  the  goods  at  the  point  of  desti- 
nation might  reasonably  have  been  ex- 
pected on  the  day  or  the  day  after  the 
shlpmmt.  The  character  of  the  propertgr 
was  such  that  Its  removal  from  d^end- 
ant's  depot  would  bare  been  one  act*  In- 
volving scarraly  one  hour  of  time.  It  was 
allowed  to  remain  there  at  least  three 
days.  On  these  facts,  none  of  which  are 
disputed,  onr  opinion  is  that  a  reasonable 
time  for  the  consignee  to  have  received 
and  removed  the  property  bad  elapsed  be- 
fore  its  destruction,  and  that,  of  conse- 
quence, at  the  time  ot  the  fire  it  was  held 
by  the  defendant  as  a  warehouseman,  and 
not  as  a  carrier.  Several  ot  the  rulings  be- 
low, predicated  solely  on  the  tacts  stated 
above  In  this  connection,  and  without  ref- 
erence to  a  certain  cnstom  to  be  hereaftw 
considered,  are  not  In  harmony  with  these 
views. 

The  custom  to  which  casual  reference 
has  been  made,  and  which  was  relied  on 
to  expand  the  time  within  which  the  ex- 
traordinary liability  as  common  carrier 
would  continue,  was  In  r^ard  to  the  giv- 
ing of  notice  to  persons  residing  at  iJne- 
vllle,  the  place  of  consignee's  residence, 
andat  otherplacesawayfrom Goodwater, 
for  whom  consignments  were  made  to 
that  place.  It  was  alleged  that  a  custom 
to  that  effect  did  exist,  and  had  existed, 
in  the  conduct  ot  the  Goodwater  ofllce,  in 
sucb  sort  as  that  the  consignee  had  a 
right  to  rely  upon  the  notice  being  given 
her  in  this  instance  as  a  part  ot  the  con- 
tract of  affreightm«kt,  and  was  conse- 
quently under  no  obligation  to  go  to  de- 
fendant's depot  for  this  property  until 
she  had  been  so  notified.  It  Is  not  denied 
that  a  custom  to  give  notices  ot  this  kind, 
properly  established  by  tbe  evidence, 
would  have  the  effect  here  claimed.  If, 
however,  the  proof  falls  to  show  that  the 
usage  has  existed  for  such  a  length  of 
time,  and  has  been  so  uniformly  acted  up- 
on, as  to  have  become  established  and 
generally  known  throughout  the  com- 
munity having  dealings  with  the  office  in- 
volving a  resort  to  It,  It  cannot  be  looked 
to  in  determining  the  contractual  rights 
of  partlea.  Hutch.  Carr.  §^  40,  366;  Story, 
Biillm.  §  543;  Redt.  R.  R.  155-157;  Rail- 
way Co.  V.  KQlb,73  Ala.  396,  6  South.  Rep. 
762. 
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We  apprehend  that  the  fact  that  a  ens- 
torn  to  give  notice  obtains  only  with  re- 
spect to  conBignees  living  beyond  the  Im- 
mediate Tldnity  of  the  place  of  destina- 
tion will  not  vitiate  It  when  relied  on 
against  thecarrier,  whatever  might  be  the 
effect,  on  considerations  of  pnbllc  policy, 
operating  against  dlscrfmlnatlons.  when 
Invoked  in  the  carrier's  faror.  Whraaus- 
«prc  and  coarse  ot  dealing  has  long  ob- 
tained, and  been  so  substantially  onl- 
versal,  In  respect  to  the  Inhabitants  of  a 
vartlcnlar  town  or  towns,  that  they  have 
A  right  to  expect  a  continuance,  and 
predicate  their  action  or  non-action  in  a 
^ven  Instance  on  such  well-grounded  ex- 
f>ectatlontWe  are  not  prepared  toeay  that 
thecarrier  may  defend  against  any  right 
which  would  have  been  theirs,  had  the  cus- 
tom been  a  good  one  in  all  respects,  mere- 
ly on  the  groand  that  it  was  bad  In  that 
it  was  not  of  universal  application. 
Hence,  If  the  custom  under  consideration 
WHS  well  established  as  to  consignees 
residing  at  Llneville,  In  such  manner  that 
they  were  not  expected,  and  It  was  not 
their  practice,  to  remove  their  goods 
VDtil  notice  of  arrival  had  been  given 
them,  the  common  carrier  llablU^  of 
the  railway  company  would  continue  for 
«  reasonable  time  after  such  notice,  and 
this  notwithstanding  the  usage  did  not 
•obtain  In  regard  to  Ooodwater.  Bat, 
tiowever  universal  in  territorial  applica- 
tion, long  established,  and  welt  known, 
the  usage,  if  It  only  be  resorted  to  by  the 
carrier  for  his  own  convenience  In  reliev- 
ing an  overcrowded  warehouse,  and  only 
when  there  Is  an  unusual  accumulation  of 
property  In  Its  depot  awaiting  delivery 
therefrom,  the  castom  cannot  he  looked 
to  as  a  paj^  of  the  contract  ot  shipment, 
having  the  effect  to  extend  the  porlod  ot 
the  carrier's  extraordinary  liability.  The 
pnrpose  ot  notice  of  the  character,  and 
^ven  under  the  circumstances,  last  sup- 
posed, tt  would  seem,  is  not  advice  to  the 
consignees  of  the  arrival  ot  goods  with  a 
view  to  delivery  by  the  carrier,  but  to 
facilitate  delivery  by  the  warehouseman; 
the  carrier's  responsibility  having  ceased. 
Af^atn,  the  fact  chat  defendant's  agent  oc- 
•castonally,  or  "about  as  often  aa  not," 
save  the  notice  in  question,  wonid  not  be 
«afflclent  to  establish  the  existence,  much 
less  the  notoriety,  ot  a  custom  which 
would  have  authorized  the  consignee  In 
this  case  to  forego  that  diligence  in  remov- 
ing her  property  which,  we  have  seen,  the 
law.  apart  from  usage,  required  ot  her. 
On  the  other  hand,  neither  the  fact  that 
the  alleged  custom  was  of  the  agent's  own 
adoption,  without  Instruction  from  his 
principal,  nor  that  It  was  sometimes  de< 
parted  from,  and  notice  pretermitted, 
would  have  the  effect  ot  vitiating  the  ae- 
age.  Whether  any  custom  was  shown, 
and,  if  shown,  whether  It  was  of  a  char- 
acter to  extend  the  carrier's  liability  as 
nn  Insurer  of  the  property  for  a  reasona- 
t}le  time  after  notice  given,  were  questions 
-for  the  Jury,  as  instructed  by  the  court, 
under  thefacts  adduced ;  there  being  some 
-evidence  which  tended  to  show  such  a 
coarse  of  dealing  as  would  have  the  effect 
relied  on  by  the  plalntlll.  If  such  a  cus- 
tom was  not  shown,  the  liability  of  the 


defendant  at  the  time  of  the  destruction 
of  the  goods  was  that  only  of  a  ware- 
honseman  for  hire,  and  the  decree  of  care 
which  the  law  imposed  upon  It  as  war^ 
houseman  was  that  only  which  an  ordi- 
narily prudent  and  diligent  man  wonld 
bestow  npon  his  own  property. 

We  deem  It  unnecessary  to  consider  the 
varioas  exceptions  reserved  In  detail.  We 
find  no  error— at  least  none  which  was  ot 
Injury  to  the  appellant— lu  the  rulings  of 
the  trial  court  on  demurrer  to  the  plead- 
ings, or  in  reference  to  the  admission  of 
testimony.  There  was  error,  however,  in 
several  particulars,  with  respect  to  the 
giving  and  refusing  to  give  Instructions 
to  the  jury.  What  we  have  said  will  ta> 
nlsb  safflclent  guidance  for  the  coart  in 
charging  the  Jury  on  a  retrial  of  thecaase. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded. 


Mire  v.  East  Louisiana  B.  Co.  et  ml. 
(Siqnvme  Court  of  Louisiana.   March  17,  iSSO.} 

KaSUS  and  SsBVAXT— NBGUeBHOS  — Fboxuats 

Cacsi. 

1.  The  proof  discloslag  that  plalntlfl,  while 
acting  In  the  capacity  of  flreman  on  a  railn>ad  lo- 
comotive, was  Injured  by  a  fall  occasioned  by  the 
derailing  ot  the  engine,  tender,  etc,  and  that  the 
accident  was  caused  by  tbe  car-wheels  comiDg  In 
oontaotwlth  a  loose  plank  resting  on  one  of  the 
raUs  Of  railroad  track,  held,  that  the  plaintiff,  in 
order  to  recover  of  the  master,  mast  show  uiat 
the  accident  was  caused  by  the  olreot  and  imme- 
diate act  of  its  servants. 

9.  Id  case  the  proof  shows  that  the  aoddent 
would  not.  In  all  likelihood,  have  happened,  but 
for  the  interporitton  of  some  independent  respon- 
sible third  party  betweaa  tbe  servant's  negllgeooe 
and  the  Injury  sustained,  and  it  affeots  the  reaultt 
and  is  the  immediate  cause  of  the  injaiy.the  plain- 
tiff oannot  recover  against  the  original  wrong- 
doer. 

PocHB,  J.,  dissenting. 

{Syllaims  bv  the  Court) 

Appeal  from  civil  district  court,  pariah 
of  Orleans ;  Honrob,  Juage. 

Farrar,  Jones  A  KruttBcbnitt  and  ilfott 
A  H.  Mailt  for  appelant.  A.  Roman  and 
B.  K.  Miller,  lor  applies. 

Watkins,  J.  On  the  24th  ot  May,  1888, 
the  plaintiff  was  employed,  and  actually 
engaged  in  tlie  performance  of  duty,  as 
fireman  on  a  locomotive  of  one  of  the 
trains  ot  the  East  Louisiana  Railroad 
Company,  running  on  the  road  from  Cov- 
ington, in  the  parish  of  St.  Tammany,  to 
the  city  ot  New  Orleans.  On  that  morn- 
ing the  company's  train  on  which  Mire 
was  so  employed  left  Covintrton  for  New 
Orleans  on  schedule  time,  and  en  roate 
had  passed  Pearl  River  station,  running 
at  the  usual  rate  ot  speed,  and  had  taken 
the  track  of  the  Noi'theastem  Railroad 
Company,  and  made  a  distance  ot  one  and 
a  half  miles  from  said  station,  when.  Just 
as  the  locomotive  was  In  the  act  of  going 
uveradirt-road  crossing.it  strucka  plank 
orboard  which  was  loose,  and  lyingpartly 
on  the  track,  and  very  near  the  crossing, 
and  was  thereby  thrown  suddenly  from 
the  track.  By  this  sudden  shock,  derail- 
ing the  tender,  locomotive,  ptc,  ot  the 
company's  train,  the  plaintiff  was  vio- 
lently thrown  upon  an  adjacent  pile  ot 
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cross- ties,  canslng  a  fracture  of  tals  l^t 
knee,  and  occasioning  him  great  pain  and 
eerions  Injuriee. 

Plaintiff  chargee  that  said  plank  or 
board  which  caused  the  accident  "was, 
negligently  or  carelessly,  notsplkeddown, 
or  left  loose  upon  one  of  the  rails  of  said 
track,  by  the  servants  or  employes  of  the 
New  Orleans  &  Northeastern  Railroad  Com- 

Eany.  fur  whose  acts  and  omlBslonsthe  East 
toulslana  Railroad  Company  is  responsi- 
ble;" that  the  latter  was  at  the  time  uslnf; 
and  operating  the  track  of  the  former 
from  Pearl  River  station  to  New  Orleans 
under  a  lease,  and  whose  duty  It  was  to 
furnish  a  track  upon  which  the  lessee's 
train  could  be  at  ail  times  safely  run,  and 
free  from  risk  or  hazard  to  its  employee. 
It  is  specially  averred  that  the  breach  of 
duty  on  the  part  of  each  one  ot  said  two 
corporations  was  the  sole  cause  of  the  ac- 
cident, and  the  resulting  injuries  of  the 
plaintitf.  On  this  generalized  statement 
of  facts,  plaintiff  brought  suit  against  the 
two  corporations  2d  aoUdo  tor  916,000 
damages,  and  from  a  verdict  and  Judg- 
ment lor  $2,500  against  each  the  defend- 
ants have  appealed. 

The  questions  for  solution  are,  there- 
fore, (1)  whether  one  or  both  defendants 
are  chargeable  with  fault  on  account  of  a 
loose  plank  or  board  having  been  negli- 
gently 1^  on  one  of  the  raits  of  the  North- 
eastern Company's  track  by  its  servants 
or  employes ;  and  (2)  If  left  in  such  a  posi- 
tion as  to  have  been  easily  cast  or  thrown 
upon  the  track  by  some  Independent  third 
person,  or  some  responsible  extraneous 
agency,  is  one  or  both  of  the  defendants 
responsible  for  the  accident,  and  for  the 
plaintiff's  consequent  damage? 

No  fault  Is  charged  against,  or  attrib- 
nted  to,  the  offlceiB  or  employes  ot  the 
derailed  train.  There  Is  no  question  In 
the  case  of  any  violation  by  that  company 
of  a  contract  of  safe  carriage  ot  a  passen- 
ger. No  charge  Is  made  that  the  accident 
happened  on  account  of  faultiness  in  the 
construction  of  the  Northeastern  track  or 
road-bed.  or  of  faultiness  of  the  material  of 
which  It  was  built,  or  of  Its  having  been 
in  bad  condition  at  the  time  the  accident 
happened.  The  fault  charged  Is  that  the 
Bervants  and  workmen  of  the  Northeast- 
ern Company,  at  the  time  of  the  accident 
or  just  before,  being  engaged  In  ballasting 
Its  track,  had  for  that  purpose  removed 
some  of  the  planks  from  the  dirt-road 
crossing,  and  negligently  failed  to  spike 
them  down  again,  and  Idt  them  loose 
upon  the  track,  or  In  such  close  proximity 
thereto  that  they  were  thrown  upon  It  by 
some  third  person,  or  by  means  of  some 
extraneous  force  unknown,  and  thus 
caused  the  accident  to  the  train  and  the 
injury  to  the  plaintiff.  Suit  Is  brought  by 
one  ot  the  servants  or  employes  ot  the 
East  Louisiana  Company  against  that 
corporation  as  his  employer,  and  against 
the  Northeastern  Company  as  the  lessor 
of  his  employer.  In  aolido,  for  the  damage 
he  sustained  through  the  fault  or  negli- 
gence of  the  servants  or  employes  of  the 
lessor  company,  and  tor  whose  acta  and 
omlasions  the  lessee  company  Is  responsi- 
ble to  him. 
On  thlsstatemrat  of  the  issnea  involved. 


we  deem  It  essential  to  plaintiff's  recovery 
that  he  should  establish,  by  a  clear  pre- 
ponderance ot  proof,  (1)  that  there  oc- 
curred such  an  accident ;  (2)  that  thereby 
he  sustained  the  injuries  complained  of; 
and  (8)  that  theaccldentoccurred  through 
the  fault  or  negligence  of  the  Northeasts 
em  Company,  Its  servants,  or  employes. 
To  make  the  fault  plausible  or  reaHonable 
will  not  BuQlce.  He  must  also  show  la 
what  manner  the  Eastern  Railroad  Com- 
pany is  responsible  to  him  for  the  fault  or 
negligence  of  its  lessor. 

In  the  answer  of  the  Northeastern  Rail- 
road Company  la  the  distinct  and  specific 
averment  "  that  no  plank  was  lelt  by  it 
or  Its  agents  where  It  could  have  beea 
dragged  or  fallen  on  the  track,  and,  if  such 
plank  was  the  cause  of  the  engine  •  *  * 
belngthrown  tromthetrack,  •  •  •  such 
plank  could  only  have  been  placed  there 
by  design  and  with  malice,  and  that  It 
was  not  so  placed  by  any  person  over 
whom  this  respondent  could  or  did  exer- 
cise control  or  authority,  or  whom  it  conld 
have  presented  from  thus  acting."  It 
thus  appears  that  the  issne  of  fault  or 
n^llgence  of  that  company,  vel  aoa,  i» 
squarely  made,  and  must  be  as  squarely 
met.  It  involves  a  question  of  fact  aa  to- 
whether  the  accident  happened  through 
the  fault  or  negligence  ot  the  compauy'» 
employes,  and  a  question  of  law  aa  to 
whether  the  company  is  responsible  for 
the  injury  Inflicted  by  the  Independoit  act 
ot  some  third  person  which  Intervened  be- 
tween the  defendant's  negligence  and  the- 
plaintiff's  Injury,  and  which  was  the  di- 
rect and  immediate  cause  ot  the  accident 
and  the  Injury. 

An  attraUve  and  painstaking  examina- 
tion of  the  record  discloses  the  toUowine 
state  ot  facte :  The  only  eya-witnees  m 
the  accident  was  a  lady  of  the  name  of 
Mrs.  Mary  Davis,  who  resides  about  300 
yards  from  the  railroad  track,  at  the 
point  where  It  happened.  She  saw  the 
train  from  her  front  gallery  at  the  mo- 
ment the  enf^ne  turned  over.  It  was  be- 
tween the  hours  of  6  and  7  o'clock  a.  u. 
when  the  accident  happened.  She  statea- 
that  another  train  had  paased  down  the 
road,  in  the  direction  ot  New  Orleans, 
about  half  an  hour  before  the  accident 
happened;  that  the  wrecked  train  waa 
going  in  the  same  direction;  that  dur- 
ing this  interval  ol  time  she  saw  a 
timber  wagon  or  carry-log  pasa  over  the 
dtrt-road  crossing,  hauling  logs  towarde 
Pearl  river,  and  being  driven  by  a  person- 
ot  her  acquaintance,  disconnected  with  ei- 
ther ot  the  defendant  companies.  Several 
witnesses  were  Interrogated  In  reference 
to  the  locus  iu  quo,  and  the  Immediate- 
cause  ot  the  accident,  between  whose 
statemente  there  appears  at  flrat  Inepec- 
tlon  to  be  an  irreconcilable  conflict,  but 
which  disappears  entirely  when  the  point 
of  time  at  which  the  different  witneases- 
made  their  respect)  re  examinations  la  tak- 
en into  consideration.  The  aapeiintend- 
ent  of  the  East  Louisiana  road  was  a  pas- 
senger on  the  derailed  train,  and  made  an 
examination  Immediately  after  the  acci- 
dent, and  saw  the  plank  that  caused  it* 
and  states  that  one  end  rested  on  the 
track,  and  a  part  ot  it  had  been  masheA 
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or  "  chewered  "  np  by  the  wheels  of  the  en- 
gine passtoff  over  It;  that  the  other  end 
was  12  oris  feet  distant  fromthedlrt-road 
croaaiDf?,  as  at  first  tteen.  He  describes  it 
as  belDK  of  some  16  to  18  feet  in  length,  3 
Inches  ui  diameter,  and  9  Inches  In  width, 
and  of  aoand  heart-pine  timber,  which 
bad  been  In  the  road  crosslnK  for  a  year 
or  more.  He  states  that  he,  aided  by 
two  other  persons,  lifted  it  ap,  and  ranged 
It  along-eide  of,  and  parallel  with,  the  rail- 
road track,  and  several  feet  distant  from 
the  original  position  it  occupied  when  he 
first  saw  It.  Says  that  the  edges  of  this 
plank  had  been  worn  ronnd  by  carryJogs 
and  wagons  passing  over  It.  States  that, 
fruTn  hiB obserratlou  and  knowledgeof  tbe 
location  of  this  plank.  It  was,  in  his  opin- 
ion, impossible  lorifto  have  been  pushed 
Into  the  position  it  was  fonnd  by  any 
wagon  or  other  vehicle  passing  along  the 
road  over  the  crossing. "  The  auditor  and 
passenger  agent  of  same  company  was  al- 
so a  passenger  on  that  train,  and  likewise 
made  an  examination.  He  It  was  who 
made  the  model  exhibited  to  the  court,  as 
OlastratlngtlieBltuattonandSTirroandlngB 
of  the  wrecked  train.  He  describes  the  lit- 
tle mounds  of  loose  sand  which  had  been 
dropped  on  elthersldeol  tbe  tracks  for  the 
pnrpose  of  elevating  Ha  road-bed  to  be  of 
tbe  average  fa^ght  of  18  inches  to  3  feet. 
In  other  respects,  this  witness  substantial- 
ly confirms  tbe  statement  of  the  superin- 
tendent. He  says  his  examination  was 
made  within  10  minutes  after  the  happen- 
ing of  the  acdd^t.  Tfaese  are  the  two 
principal  witneses  of  the  defendant;  but 
their  evidence  is  corroborated  In  Its  most 
material  part  by  one  of  plaintiff's  witness- 
es, also  an  employe  of  same  company  who 
states  that, lmm«llately  after  the  accident 
occurred,  be  went  up  the  roiCd  with  a  fiag 
to  stop  an  expected  train,  and  when  he 
bad  returned  he  examined  the  locus,  and 
fonnd  "  tbe  plank  lying  alongidde  the  track 
at  the  railroad  crossing. "  This  statemen  t 
is  chiefly  anti^onixed  by  an  employeot  the 
Northeastern  Company,  who  states  that, 
at  tbe  time  of  tSs  occurrence,  be  was 
working  at  a  gravel  pit  on  Pearl  river, 
about  a  mile  and  a  quarter  from  tbe  place 
when  the  accident  occurred.  Says  that  It 
was  about  a  halt  an  hour  afterwards  that 
he  was  informed  of  it  and  went  up  there, 
and  of  his  examination  he  says:  "I  saw 
somebody  had  taken  It  [the  plank]  oQ  the 
road  crossing,  which  was  in  bad  condition, 
and  had  not  thrown  it  out  far  enough, 
but  had  left  one  end  over  the  public  road ; 
and  rightat  oneendof  tbe  plank  I  sawthe 
print  of  a  carry -log  wheel.  I  know  that  Is 
what  wrecked  the  train. "  This  witness 
makes  about  the  same  estimate  of  the 
size,  length,  and  quality  of  the  plank  as 
otber  witnesses  have  done.  This  witness 
Is  not  supported  in  the  statement  quoted 
above  by  a  solitary  witness  of  the  11  Inter- 
rogated. That  of  the  engineer  of  the  de- 
railed train  does  not  support  It.  He  says 
his  examination  was  made  some  15  min- 
utes after  the  accident,  and  subsequent 
to  that  made  by  Messrs.  Poltevant  and 
Fei^son.  Says  he  saw  some  planks  at 
a  little  distance  away,  and  one  o1  the  cross- 
ing planks  near  by,  which  looked  like  the 
train  had  run  over  it.  States  that  one  end 


of  that  plank  wan  about  two  or  three  feek 
from  the  wagon  road,  but  Is  not  quitecer- 
taln  whether  "it  rested  on  the  hill  or  in 
the  bottom.  **  In  corroboration  of  the  ev- 
idence of  the  defendants'  other  witnesses, 
a  wagon  driver  in  no  way  connected 
with  defendants,  or  dther  of  them,  la 
placed  upon  the  stand,  and  who  In  sub- 
stance states  that,  on  the  day  previous  to 
the  occurrence,  he  passed  over  the  dirt- 
road,  driving  his  wagun,  and  found  there- 
on several  planks,  lying  loose,  and  on  re- 
turning thatafternonuhefound  theplanks 
lying  In  a  two-foot  ditch,  In  a  pile,  near 
"Uie  railroad  track.  Another  wagon  driver 
testifies  that,  on  passing  the  road  the  day 
previous  to  the  accident,  he  found  the 
planks  thereon,  and  with  tbe  Assistance  of 
a&otherman  removed  them, and  put  them 
In  the  ditch,  at  a  distance  of  five  or  six 
feet  from  tbe  public  road.  After  the  wreck 
these  two  witnesses  visited  the  train,  and 
state  that  the  plank  which  had  been  sepa- 
rated from  the  pile  was  In  a  position  near- 
ly parallel  to  the  railroad,  the  end  of  It 
nearest  the  dirt-road  being  slxorelghtfeet 
distant  from  It.  Another  witness  says, 
along-side  of  the  two  plcmks  remaining  in 
the  ditch,  there  was  an  Impression  of  the 
third  one  In  the  sand. 

From  tills  summary  of  ths  evidence,  it  is 
oar  conclusion,  that  the  plaintiff's  theory, 
that  one  end  of  the  loose  plank  had  been 
left,  negligently  or  carelessly,  resting  on 
tbe  dirt-road  crossing  by  some  of  defend- 
ant's workmen,  and  a  passing  carry-log, 
running  over  it,  had  tilted  the  otber  end 
of  It  upon  the  track,  and  thus  caused  the 
accident.  Is  without  substantial  founda- 
tion. Indeed,  It  appears  quite  impossible 
that  any  vehicle  passing  one  wbed  over 
one  extremity  of  a  8  by  9  inch  plank,  of  1ft 
to  18  feet  in  length,  could  have  thus  tilted 
the  other  extremity,  up  an  incline  of  sever- 
al degrees,  upon  the  track.  Even  had  sncb 
afeat  been  possible, how  is  it  possible  that 
the  plank  was  not  again  tilted  in  a  differ- 
ent direction  by  the  blow  It  received  from 
the  engine's  wheel?  RedneUo  ad  ^baurd- 
nm. 

But,  conceding,  for  the  argument, 
that  is  contend^  for  by  plaintiff's  conn* 
set,  how  ran  It  be  plausibly  or  reasonably 
argued  that  the  Northeastern  Kallroad 
Company  should  have  been  sufficiently  on 
the  qai  rive  to  have  detected  and  re- 
moved this  Impediment  from  its  track 
within  the  brief  half  hoar  which  lapsed 
between  the  passing  of  its  train  and  that 
of  the  £ast  Louisiana  road;  and,  for  its 
neglect  In  not  so  doing.  It  has  laid  itself  lia- 
ble for  plaintiff's  damages?  We  do  not 
think  that  its  responsibility  can  be  so  ex- 
tended ;  for,  had  any  responsible  member 
of  that  company  occupied  the  exact  posi- 
tion of  Mrs.  Mary  Davis,  he  would  have 
been  Justlfled.  In  our  opinion,  in  believing 
the  track  was  free  of  any  obstruction, 
though  In  point  of  fact  it  was  not.  Let 
ns  suppose  that  some  other  theory,  in  ref- 
erence to  the  manner  In  which  the  loose 
plank  was  cast  npon  the  track,  be  adopt- 
ed,—the  workmen  and  employes  of  tbe 
Northeastern  Company  having  been  pri- 
marily at  fault,  in  not  spiking  this  plank 
down. — and  yet  liability  cannot  be  placed 
npoa  them;  for  the  truth  Is,  as  shown  by 
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the  rerord,  that  neither  of  the  clerendants, 
their  servantB  or  employes,  either  placed 
the  loose  plank  apon  the  track,  or  left  It 
looee  upon  the  dirt-road  cruBBlng  of  the 
track.  But  it  is  shown  by  the  record  th<at 
the  servants  of  the  Northeastern  Company 
carelesBly  or  negligently  left  these  loose 
planka  near  the  croBsing,  and  one  of  them 
waa  cast  upon  the  track  by  some  third 
person,  or  by  means  of  some  extraneous 
force  or  cause  unknown.  In  order  that 
an  employer  be  held  liable  for  an  Injury 
inflicted,  the  damages  must  be  both  the 
Datorul  and  proximate  consequence  of  the 
Act  complained  of,  and  the  direct,  and  not 
ranote,  result  of  the  defendant's  wrong ; 
for  Mr,  Weeks  says:  "  Whenever  there  in- 
tervenes the  Independent  act  of  a  third 
person  between  defendant's  negligence  eCaA 
the  Injury  sustained,  and  it  affects  the  re- 
sult, and  is  the  immediate  cause  of  the  in- 
Jury,  the  platntlQ  cannot  recover  against 
the  original  wrong-doer.'*  Weeks,  D.  A. 
In],  §  115  et  seq.  Mr.  Wharton  sfflrms  this 
principle,  and  says:  "  Supposing  that.it  It 
faad  not  been  for  the  intervention  of  a  re- 
epomdble  third  party,  the  defendant's  neg- 
ligence "would  have  produced  no  damage 
to  the  plaintiff,  is  the  defendant  liable  to 
the  plaintiff?  This  question  must  be  an- 
swered in  the  negative,  for  the  general 
reason  that  causal  connection  between 
negligence  and  damage  Is  broken  by  the 
interposition  of  Independent,  Tesponslble 
human  action."  Whart.  Ifeg.  S  184< 

It  was  maintained  in  Fairbanks  t. 
Ker,  70  Pa.  St.  86,  the  court  announcing 
that,  "  as  a  general  rule,  one  la  answerable 
for  the  consequencw  of  his  fault  only 
so  far  as  they  are.natural  and  proximate, 
and  may  therefore  be  foreseen  by  ordinary 
forecast;  not  for  those  arising  from  acon- 
jnnctlon  of  bla  fanlt  with  circnmstanees 
of  an  extraordinary  nature."  And  we 
take  it  that  onr  Code  Is  bottomed  on  this 
principle.  It  says  that  "every  act  what- 
ever, of  man,  that  causes  damage  to  an- 
other, obliges  him  by  whose  fault  It  hap- 
pened to  repair  it."  Her.  Civil  Code,  art. 
2815.  It  also  declares  that "  we  are  respon- 
«ible,  not  only  for  the  damage  occoHioned 
by  our  own  acts,  but  for  that  which  is 
4^aused  by  the  act  of  persons  for  whom 
we  are  answerable, "  eti'..  Id.  art.  2317. 
It  says:  "Masters  and  employers  are  an- 
swerable for  the  damage  ocasloned  by 
their  servants  and  overseers  in  the  exer- 
cise of  the  tnnctlons  in  which  they  are  em- 
ployed." Id.  art.  2820.  As  If  to  pot  the 
question  beyond  cavil  or  doubt,  that  article 
declares  that  "in  the  above  cases  respon- 
sibility only  attaches  when  the  masters 
or  employers,  teachers  and  artisans, 
might  have  prevented  the  act  which 
caused  the  damage,  and  have  not  done 
It.**  These  principles  were  recognised  and 
applied  in  Williams  T.  Palace  Car  Co.,  40 
La.  Ann.  417,4  South.  Bep.  86;  and  the 
Ix>olSTille,  New  Orleans  &  Texas  Ball- 
way  Company  were  coerced  to  respond  in 
damages  for  the  act  of  Che  porter  of  the 
Pullman  Company  in  assaulting  a  pa^en- 
ger  on  its  train.  But  in  neither  the  Bo- 
man  law  nor  in  our  own  has  vicarious  lia- 
bility been  recognized  as  actionable.  On 
the  contrary  the  resalting  damages  have 
always  been  held  as  remote  and  conse- 


quential, and  not  recoverable.  In  this 
case  it  is  clear  that  the  accident  occurred 
through  the  interposition  of  an  independ- 
ent, responsible  human  agency,  and  not 
from  the  act  of  d^endont'sservontsor  em- 
ployes; and  hence  plaintiti  cwuiot  re- 
cover. 

It  Is  therefore  ordered  that  the  Judg- 
ment appealed  from  be  reversed,  and 
plaintiff's  demands  rejected,  at  his  cost  in 
both  coorts. 

Rehesring  refuted. 

PoGHB,  J.,  dissents  from  the  opinion  and 
decree  of  the  majority,  and  will  file  bis 
reasons  later. 

Fenner,  J.  I  concur  In  the  decree  here- 
in exclusively  on  theground  that  the  plain- 
tiff has  entirely  failed  to  establish  any 
causal  connection  between  the  negligence 
of  defendants  and  the  injury  complained 
of.  Conceding  that  the  railroad  company 
was  guilty  of  negligence  in  leaving  the 
loose  planks  which  it  had  taken  up  from 
Its  crossing  lying  upon  the  wagon  road  in 
such  position,  and  in  such  proximity  to  Its 
track,  that  passing  wagons,  in  the  ordi- 
nary use  of  the  road,  might  have  dragsed 
or  thrown  the  planks  upon  the  track,  and 
conceding  that  if,  as  claimed  by  ploiatitl, 
a  passing  carry-log  in  going  over  the  end 
of  one  of  said  planks,  bad  dre^Ked  or  tilt- 
ed it  so  that  one  end  of  it  was  thrown  up- 
on the  track,  causing  the  accident,  the  de- 
fendant would  have  been  liable,  yet  the 
plaintiff  has  en  tlr^  failed  to  prove  the  lat- 
ter fact,  and  it  is  distinctly  disproved  by 
the  testimony  of  two  witnesses,  Dawes 
and  Crawford,  corroborated  by  a  third, 
Davis.  Dawes  tesUflss  that,  the  day  be- 
fore the  accIHait,  he  cmsed  the  road  with 
his  wagon,  and  found  the  planks  lying 
acrora  the  road,  where  they  had  been  left 
by  the  employes  of  the  railroad  company ; 
that  they  were  an  obstmctlon,  and  that, 
as  he  was  going  to  return  In  the  dark 
that  night,  be  removed  the  planka  from 
the  road,  and  laid  them  in  or  along  a 
ditch,  placing  them  at  a  distance  of  six  or 
eight  roet  from  the  wagon  roOid.  Craw- 
ford states  that  on  the  same  day  be 
crossed  the  road,  and  lonnd  the  planks 
lying  upon  it,  and  shortly  afterwards  met 
Dawes  going  towards  the  crossing,  and 
that  when  he  retamed,  the  same  day,  be 
found  the  planks  faad  been  moved  from  the 
road;  thus  fully  conflrming  Dawes'  state- 
ment. Davis  testifies  that  after  the  acci- 
dent he  went  with  Dawes,  who  showed 
him  where  he  had  placed  the  three  planks, 
and  found  two  of  them  still  lying  there, 
and  a  mark  on  the  sand  showing  where 
the  third  had  lain  before  It  was  removed. 
These  witnesses  are  entirely  oncontradlct- 
ed.  Not  a  single  person  testifies  to  hav- 
ing seen  the  planks  upon  the  road  after 
the  time  when  Dawes  and  Crawford  state 
that  they  had  been  removed  therefrom. 
Porter,  the  driver  of  the  carry-log  which 
passed  over  the  crossing  about  one  halt 
an  hour  before  the  accident,  and  who  had 
the  best  opportunity  of  knowing  whether 
or  not  the  planks  were  then  upon  the  road, 
was  not  summoned,  though  he  lived  hard 
by;  and  no  suggestion  is  made  of  any Ina- 
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biltty  to  secure  his  teatimony.  The  n^l- 
geneeol  the  company  In  leavlnff  theplanka 
lying  loose  upon  the  wagon  road  was  en- 
tirely cured  by  the  act  of  Danrea  In  remor- 
\ng  them  before  the  accident,  and  placing 
them  In  a  position  where,  according  to  all 
the  evidence,  they  were  free  from  any  dan- 
KOT  of  bring  thrown  on  the  track  by  the 
operation  of  any  natnral  or  ordmary 
causes.  If  the  defendant  had  placed  them 
there  originally,  It  would  have  been  free 
from  any  chai^  of  negligence.  How  the 
planks  got  on  the  track  Is  a  mystery  not 
soWed  by  the  evidence.  The  only  theory 
advanced,  by  plaintiff,  viz.,  that  a  carry- 
lug  passing  on  the  road  crossed  the 
plank,  and  tilted  It  onto  the  track,  is  sos- 
tnlned  by  no  evidence,  and  la  contradicted 
and  rendered  Impossible  by  thu  testimony 
above  referred  to.  Defendant  was  not  re- 
quired to  account  for  the  presence  of  the 
plunk  on  its  track,  further  than  to  ab- 
solve itself  from  any  connection  there- 
with ;  bot  the  record  la  not  barren  ol  evi- 
dence sn^estlng  that  it  may  have  been 
placed  there  by  tbe  volantary  and  mali- 
cious act  of  a  third  person  or  peraons ;  for 
which,  ir  It  be  true,  the  defmdant  certain- 
ly could  not  be  held  responsible. 
McEkbrt,  J.,  ecmcars  in  this  opinion. 


Snccesalon  of  Thompson, 

(Supreme  Count  of  LouigUma.    Feb.  10,  1880. 
«  La.  Ann. ) 

EXBCCTOB»— SjOAS  BT  ObDSB  or  COUBT. 

1.  The  valldi^  of  an  ex  parte  order  of  sale  in 
a  anooeulon  proceeding,  by  an  ezeontrlz,  to  pay 
debt*,  may  be  assailed  by  rule. 

2.  A  probate  court  which  has  not  acquired  Ju- 
rtfldlction  over  mortgaged  property  by  an  omission 
or  oonunisslon,  or  laches  of  tbe  mortgage  creditor, 
whose  contract  contains  the  paot  de  rum  alienan- 
eto,  has  no  authority  to  order  the  sole  of  the  prop- 
erty affected  to  him  on  terms  different  from  those 
which  be  is  entitled  to  fix,  and  which  injuriously 
affect  his  right. 

8.  A  mortgEige  creditor,  under  such  pact,  who 
ai^liea  for  executory  process  shortly  after  tbe  ma- 
Ujrity  ot  hia  olalm,  before  thedeath  of  hia  debtor, 
and  within  80  days  after  the  opening  of  the  suc- 
cession. Is  not  dilatory,  and  cannot  be  charged  with 
laches  or  consideration  conferring  or  recognizing 
jurisdiction.  The  pact  authorizes  the  creditor  to 
subject  the  proper^  to  pigment  of  his  claim,  with- 
out xegaxA  to  any  inbseqaent  alienatlim  or  inonm- 
brancea  of  the  same. 

Watxikb,  J.,  disscDting. 

{Syliabtu^lry  the  Court) 

Appeal  tnim  dvll  district  court,  parish 
of  Orleans;  Kixo,  Judge. 

J.  C.  Gilmore^  for  appellant.  Benry  C. 
Miller^  for  appellee. 

Bermciiez,  C.  J.  Tbe  question  present- 
ed 18  simply  whether  an  order  of  sale,  pro- 
cured by  an  executrix  to  pay  debts,  can  be 
rescinded  on  a  rule,  at  tlie  instance  of  a 
first-mortgage  creditor,  who  claims  to  be 
aggi^ered  thereby,  and  who  seasonably 
aaserts  tbe  right  to  proceed  via.  exvcutiva, 
under  his  mortgage  contract,  which  con- 
tains the  clause  de  non  ulienando.  Adam 
Thompson  died  on  August  8, 18S9.  His  ex- 
ecutrix qualified  on  tbe  14th  following. 
Three  days  after,  she  prayed  for  an  Inven- 
tory, and  on  the  aoth  following  procured 
an  ex  parte  order  ol  sale  of  all  the  proper- 


ty belonging  to  the  BUCcesBion.— the  mov- 
ables, cash;  and  the  Immovablea,  part 
cash  and  part  on  credit,  one  and  two 
years.  Including  real  estate  on  which  the 
LonlsianaNatlonal  Bank  had  a  mortgage 
to  secure  a  claim  of  f 15,700,— the  act  con- 
taining the  pact  de  non  alienando.  Of  tht» 
claim,  f6,200  had  matured  on  June  17,1887, 
and  99,500  on  July  6, 1889.  On  August 
80th  the  bank  took  a  rule  to  rescind  tha 
order  of  sale  obtained  by  the  executrix,  on 
the  grounds  that  it  had  been  made  with- 
out notice  to  it,  previous  to  the  retom  ol 
the  inventory,  before  80  days  had  elapsed 
since  her  appointment;  that  It  directs  the 
sale  to  be  made  part  cash  and  part  on 
credit;  that  it  anbjects  the  sale  to  the  In- 
ventory appraisement.  The  executrix  ex- 
cepted to  the  proceeding  by  rule,  averring 
tfaattheorder  attacked  cannot  be  assailed, 
unless  by  petition  and  citation  In  nullity, 
or  by  appeal.  Before  the  return-day  of  the 
rule  to  rescind,  tbe  bank  filed  a  i>etltiontor 
executory  procesa,  annexing  the  notes  and 
the  copy  of  the  act  of  mortgage.  On  the 
return-day,  (September  Sd.)  after  hearing, 
the  court  overruled  the  exceptions,  and 
made  the  rule  absolute,  rescinding  the  order 
of  sale  obtained  by  the  executrix.  On  the 
aame  day  an  order  for  executory  process 
waa  signed  by  the  Judge.  The  executrix 
appeals  from  tbe  decree,  setting  aside  the 
order  of  sale  obtained  by  her  to  pay  debts. 

1.  The  bank  had  a  right  to  proceed  by 
rule  to  anno]  the  ax  parte  order  of  sale. 
The  attack  was  not  collateral,  but  direct. 
It  was  not  leveled  against  any  final  or 
definitive  Judgment,  but  against  an  inter- 
locutory decree,  which  the  court  might,. 
proprlH  motu,have  vacated.  Such  oraers 
can  be  summarily  undone,  while  final  Judg- 
ment may  be  annulled,  only  by  ordinary 
proceedings  terminating  by  a  definitive 
Judgment.  Code  Prac.  art.  604.  The  rul- 
ings to  which  the  appellant  refers  have  no 
bearing.  They  were  made  In  cases  In 
which  collateral  attacks  had  been  at- 
tempted, or  executory  process  decrees  bad 
been  assailed  summarily.  It  hasbeen  held 
that  mortgage  creditors  of  a  succession 
are  entitled  to  notice  of  an  application 
made  by  an  executor  to  sell  the  property 
on  which  their  mortgages  exi8t,{French  v. 
Frieur,  6  Rob.  La.  299.)  particularly  when 
tbe  mortgage  ranks  first  on  the  property, 
and  the  mortgage  creditor  complains  be- 
fore the  day  of  sale.  It  may  be  different  If 
be  allow  the  property  to  be  aold. 

It  appears  that  the  order  of  salb  was 
made  six  days  after  the  appointment  of 
the  executrix,  and  more  than  a  month  be- 
fore the  return  oftho  Inventory  Into  court; 
but  on  these  Irregularities  It  Is  unneces- 
sary to  pass,  however  true  it  may  be  that, 
before  the  court  should  order  a  sale  of  the 
Immovable  property  of  a  succession.  It 
should  waitior  the  return  of  the  Inventory 
to  know  what  are  the  assets  of  the  suc- 
cession, and  until  30  days  have  elapsed 
since  the  appointment  of  the  executrix, 
who  In  this  regard  may  be  assimilated  to 
an  administratrix  or  to  a  cnratrix.  but  Is 
governed  by  the  will  and  the  law.  while 
the  other  offlciala  are  governed  by  the  law 
alone. 

The  rights  and  principles  which  an  act 
of  mortgage  duly  recorded,  containing  the 
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pact  de  DOB  altenando,  as  does  tbat  In  the 
inatantcaBe,  secQreti  to  thecredltor,  are  im- 
portant. Under  it,  be  bos  the  rleht,  at 
the  matority  and  non-payment  of  his 
«la!m,  to  proceed  against  the  property.  In 
whoeeeoerer  hands  found,  even  against  a 
snccefuiton.  He  can  have  It  stised  and  sold 
free  from  any  subsequent  Incumbrances  by 
the  sheriff.  He  la  entitled  to  retain  the 
price,  without  glvins  security  should  he 
purchase,  or  to  receive  from  It  the  amount 
accruing  to  him  on  his  claim,  without  de- 
lay. 

W«te  the  order  of  sale  obtained  by  the 

■executrix  not  obstructed, It  would  deprive 
the  mortgage  creditor  of  the  right  to  pro- 
ceed via  executivtt,  and  have  the  property 
sold  for  cash,  and  without  appraisement 
by  the  eherlff.  all  appraisement  having 
been  waived  by  the  mortgagor  in  this  case ; 
and  in  case  of  purchase  he  would  not  have 
the  right  to  retain  the  price  without  glr- 
ing  Becurity.  The  proceeds  of  side,  cash 
and  notes,  would  go  Into  the  hands  of  the 
-executrix  of  the  deceased,  who  would  not 
make  any  distribution  of  funds  until  after 
the  rendition  and  final  homologation  of  an 
account  and  tableau;  thus  putting  the 
creditors  to  avoidable  delay. 

While  there  exists  no  doubt  that,  as  a 
role,  ail  the  property,  which  a  person  dies 
owning,  becomes  anbject  to  the  Jurisdic- 
tion of  the  probate  conrt  for  the  benefit  of 
creditors  and  heirs,  it  is  equally  true  that 
such  jurisdiction  Is  not  so  absolute  as  to 
strip  the  mortgagecredltors  of  the  deceased 
of  the  right  of  proceeding  summarily 
against  such  of  said  proper^  as  may  have 
-been  affected  to  them,  to  satisfy  some 
money  claim,  unless  it  is  shown  that  such 
creditors  have  directly  or  Indirectly  relln- 
<iulshed  the  same,-  and  have  submitted  en- 
tirely to  tbe  probate  Jurisdiction  over  the 
mortgaged  property.  Neither  can  there 
t>e  any  doubt  that,  where  a  creditor  fails 
to  apply,  within  reasonable  delay,  for  ex- 
ecutory process,  and  the  probate  court  as- 
fiumesluriBdlctlon  over  the  property,  and 
on  proper  proceedings  directs  the  sale,  the 
creditor  would  be  estopped  by  his  laches 
fromsubsequentlyquestloningthe  order  ol 
sale,  so  as  to  press  a  claim  for  executory 
process  against  it.  In  cases  of  acquies- 
cence, express  or  implied,  or  of  laches,  hie 
only  remedy  would  be  to  apply  for  a  mod- 
ification of  the  terms  of  sale,  when  not 
cash.  If  those  fixed  infringed  on  his  pr&- 
exlstlng  right  to  different  creditors.  The 
cases  to  which  the  counsel  ol  appellant 
refers  show  that  the  creditor,  having 
either  formally  or  inferentially,  or  by  his 
laches,  In  some  way  acquiesced  In  the  pro- 
bate Jurisdiction,  was  not  permitted  aft- 
erwards to  resort  to  executory  process. 
By  reference  to  the  act  of  mortgage.  It  ap- 
pears that  the  bank  bad  the  right  to 
fiave  tbe  property  sold  without  appraise- 
ment. As  tbe  debt  was  due  and  exigible, 
the  bank  could  besides  have  had  the  sale 
made  for  cash.  Were  the  order  attacked 
permitted  to  be  executed,  the  sale  could 
not  take  place,  unless  tbe  property  was 
bid  upon  for  at  least  two-thirds  of  Its  ap- 
praisement in  tbe  inventory,  and,  even 
then,  the  purchasers  would  not  be  held  to 
payt  in  ready  money,  tbe  amount  of  ad- 
Jndtcation ;  uie  terms  fixed  by  tbe  court 
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and  announced  In  the  advertisement 
ing  part  cash  and  part  at  one  and  two 
years. 

The  bank  1«  not  chargeable  with  any 
fatal  omission  or  commission,  from  which 
it  can  be  inferred  that  It  has  consented 
that  the  Jurisdiction  of  the  probate  court 
should  attach,  and  that  tbe  court  shoold 
direct  the  sale  of  tbe  property  at  the  in- 
stance of  tbe  executrix.  No  intervention 
ia  shown  by  the  bank  in  the  mortuaria, 
except  to  protect,  and  it  does  not  appear 
that  tbe  bank  was  dilatory  In  the  exeFctse 
of  Its  right  to  execntot7  process.  Tbe  or- 
der of  sale  complained  of  w  as  obtained 
with  unusual  irregularity  and  haste,  12 
days  after  the  death  of  the  debtor,  mora 
than  a  month  before  tbe  return  of  tbe  in- 
ventory, some  8  days  after  the  appoint- 
ment of  the  executrix,  and  witbont  notice 
to  the  creditor.  Tbe  debt  due  tbe  bank, 
as  holder  and  pledgee  ul  tbe  notes  of  the 
deceased,  bad  matured  quite  shortly,  in 
June  and  July,  before  the  death  of  the 
debtor,  which  occurred,  as  stated,  early  in 
August.  Praying  for  executory  process 
on  the  30th  of  August,  In  the  same  monttai 
in  which  the  debtor  died,  was  seasonably 
enforcing  tbe  right  to  executory  proceed- 
ings. The  creditor  could  hardly  have 
pn»ved  more  diligent.  Besides,  the  pact 
de  DOtt  alleaaado  which  the  contract  con* 
tains  is  an  important  factor  In  this  mat- 
ter. It  secures  expressly  the  mortgagee 
and  any  bolder  of  the  notes,  notwithstand- 
ing any  transfer  or  incumbrance  of  the 
property  by  tbe  mortgagor  to  his  injury, 
and  it  relieves  blni  eventually  from  tbe 
vexations  of  an  hypothecary  action. 
Surely,  that  which  such  mortgage  cred- 
itor could  taave  done,  even  as  against  a 
third  possessor,  he  had  the  right  to  do 
against  the  mortgagor  or  his  succession, 
however  represented :  torltis  clearasday- 
light  that  neither  his  creditors  norhlsbelrs 
could,  by  his  death,  have  acquired  greater 
rights,  principles,  or  immunities  than  lie 
himself  poasesHSd,  and  which  were  cut  off 
by  the  express  stipulation  in  the  contract. 
How,  then,  can  it  he  claimed,  with  any 
plausibility,  that  the  executrix,  by  her  ex 
parte  action  in  the  matter,  could  have 
and  has  stripped  the  mortgage  creditor 
of  the  right  of  resorting  to  executoi?  pro- 
ceedings, when  the  mortgagor  himself,  bad 
be  lived,  could  not  have  done  su?  A  mere 
statement  refute  tbe  pretention. 

The  mortgage  creditor  has  an  interest 
in  having  the  property  sold  separately 
from  the  other  property  of  tbe  succession, 
through  the  sheriff,  so  as  to  receive  the 
proceeds,  without  unnecessary  delay,  avoid 
succession  costs,  commission  of  executrix, 
auctioneers*  and  attorneys'  fees,  etc.,  and 
tbe  filing  and  homologation  of  anaccount 
or  tableau  of  distribution.  It  Is  clear 
that,  as  the  bank  bad  the  right  to  require 
a  sale  for  cash  and  without  appraisement, 
and  had  done  no  act  from  which  it  can  bo 
deduced  that  it  has  abandoned  thatright, 
and  as  the  order  assailed  proposes  to  sell 
the  property  subject  to  the  appraisement, 
and  on  terms  which  are  not  casta,  tbe  bank 
had  a  right  to  complain,  and  to  ask  t^e 
rescission  of  tbe  oraer  concerning  the 
property,  the  more  so  as  it  reortved  no  no- 
tice of  the  application  ol  the  executrix* 
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which  was  made  and  srranted  altogether 
«z  parte.  It  will  not  do  to  say  that,  If 
the  terms  did  not  suit  the  bank,  It  sboold 
have  Interrened,  and  aonsrht  a  modiflca- 
tlon  of  them  In  cash.  The  rfffht  of  the 
bank,  under  the  pact  de  Don  alien&ndo,  to 
proceed  via  exeoativa,  not  baring  been  lu 
any  way  abandoned,  and  the  petition  for 
•execntory  process  having  been  filed  sea- 
sonably, must  be  recognixed  and  enforced. 
No  case  la  found  In  the  books,  preeentdug 
the  characteristics  of  the  Instant  one,  in 
which  the  mortgage  creditor,  whose  con- 
tract  contained  the  pact  de  aon  aUenioido, 
-was  demled  the  right  to  proceed  via  exeen* 
tiva  agaln8ta8DcceB8ion,underBlmllarGlF- 
•cnmstances. 

Considering  that  the  jadgment  appealed 
from  rescinds  the  order  of  sale  only  bo  far 
-as  concema  the  property  mortgaged  to 
the  bank,  it  ia  affirmed,  with  costs. 

WATsms,  J.,  (dlaaaitlng.)  The  te«ta- 
aaentary  executrix  obtained  a  probate  or- 
^er  In  the  mortnaria,  for  the  sale  of  the 
property  of  the  succession  of  the  deceased, 
inoTable  and  Immovable,  to  pay  debts; 
the  Immovables  to  beaold  lorpajt  cash, 
«ndpartontermsofcredlt.  Thebank,aBa 
special  mortgage  creditorfor  some f 16,000, 
on  a  portion  of  the  realty  Included  In  the 
terms  of  the  order,  seekH  to  have  It  vacated, 
«o  that  it  may  at  oneeproceed  vta  exocattra 
against  the  mortgaged  property,  and 
have  It  sold  onder  an  order  of  sale,  which 
It  has  already  obtained,  though  subse- 

3aently  to  the  granting  of  the  probate  or- 
er  assailed.  The  grounds  set  out  by  the 
bank  are,  vie. :  Flnt.  The  prematurity  of 
the  execntrix's  application  for  the  pro- 
bate order.  SeaoDd.  If  executed,  it  would 
^ivent  It  of  material  rights,  to  Its  preju- 
dice. 

The  first  ground  la  clearly  untenable,  be- 
cause. If  fault  there  was  on  the  part  of 
the  executrix  In  hurriedly  making  an  appli- 
cation for  the  order  of  sale  before  the  com- 
pletion of  the  Inventories,  and  within  80 
days  after  confirmation,  it  was  condoned 
by  the  like  haste  of  the  mortgage  creditor 
In  obtaining  an  order  of  seizure  and  sale 
afterwards.  But  It  ia  submitted  that  the 
delay  of  30  dayu  which  must  elap«e  after 
the  appointment  of  a  curator,  before  an 
order  is  granted  for  the  sale  of  Immova- 
bles of  a  succession.  Is  for  the  sole  pnr- 
poae  (rf  such  curator  being  able  1o  obtain 
fiofflcifflit  Information  concerning  the 
debts  of  the  snccesslon,'  and  to  determine 
*'if  it  be  necessary  to  sell  them  [immov- 
ables] In  order  to  pay  the  debts."  Rev. 
Clrll  Code.  art.  1164. 

The  only  restraint  that  the  law  Imposes 
upon  the  curator  Is  that  he  "la  bound  to 
wait  thirty  dajra.**  Why  la  he  bound  to 
wait?  "In  order  that  he  may  know  If  It 
Is  necessary  to  sell  the  Immovables  in  or- 
der to  pay  debts."  Then  It  is  merely  In 
aid  of  the  curator's  acquisition  of  that 
knowledge  that  he  la  required  to  wait.  If 
be  can  obtain  the  requisite  Information 
before  the  expiration  of  that  delay,  there 
ceases  to  be  a  necessity  for  him  to  longer 
wait.  Such  Is  the  case  under  considera- 
tion. Within  the  SMays  delay,  the  exeo- 
otrlx  ascertained  the  amount  and  charac- 
ter ot  the  debts  of  the  deceased,  and  filed 


a  tabular  statement  of  them,  on  the  faith 
of  which  she  claimed  the  order  of  sale. 
There  was  no  necessity  for  additional  de- 
lay. 

It  Is  farther  submitted  that  tills  rule 
does  not  apply  to  an  order  of  sale  of  sac- 
cession  property  granted  on  the  ap plica' 
tlon  of  an  execntrix,  because  the  Code  pro- 
vides that,  "In  default  of  funds  aufficlentto 
discharge  the  debts  and  legacies  of  sums 
of  money,  the  testamentary  executor  shall 
cause  himself  to  be  authorised  by  thecourt 
to  sell  the  movables,  and.  If  they  are  In- 
snflldent,  the  Immovables,  to  a  soSdent 
amount  to  satls^  those  debts  and  lega- 
cies." Rev.  Civil  Code,  art.  1668.  There  la 
no  delay  fixed  in  respect  to  an  executor.  On 
the  other  ground,  lu  my  opinion,  there  Is 
no  Just  cause  forthe  revocation  of  thepro- 
bate  order  of  sale.  The  opinion  of  the 
conrt  says  that,  under  the  act  of  mort- 
gage,** the  bank  had  the  right  to  have  the 
property  sold,  wlthont  appraisement,  and 
for  cash."  It  follows  that  tiie  executrix 
had  not  the  right  to  have  the  property 
sold  partly  on  terms  of  credit.  But  It 
does  not  follow  that  she  had  no  right  to 
have  It  sold  under  her  order  at  all.  To 
my  mind,  It  Is  clear  that  all  the  bank  can 
require  Is  to  havethe  terms  of  aale  so  mod- 
ified as  to  conform  to  the  terms  of  the 
mortgage.  A  mortgage  Isbut  a  security 
for  the  payment  of  a  debt.— a^iis  ad  rem, 
and  not  a  Jus  1o  re.  Wisdom  v.  Bnckner, 
81  La.  Ann.  57. 

Tbe  debtor  Is  entitled  to  absolve  him- 
self from  the  mortgage  by  paying  the  debt 
secured.  His  executrix  has  the  same  right, 
or  to  discharge  it  as  speedily  aa  puaslble 
by  sale  of  the  mortgaged  property.  In 
case  the  debtor  or  his  executrix  are  guilty 
of  delay  or  laches  of  any  kind  In  dlschai^* 
Ing  the  debt,  or  In  making  a  aale,  the  right 
of  the  creditor  to  Institute  legal  proceed- 
ings aprings  Into  exiKteuce,  and  he  may 
procure  an  order  tor  the  seizure  and  sale 
of  the  property  specially  mortgaged.  But 
I  am  not  aware  of  any  penalty  the  law 
attaches  to  the  exercise  of  undue  baate  on 
the  part  of  either  In  discharging  adebt,  or 
in  effecting  a  sale  In  the  effort  to  dis- 
charge it.  I  was  not  apprised  of  the  exist- 
ence of  any  doubt  of  the  legal  right  of  a 
snccesslon  representative  to  procure  an 
order  of  sale  of  all  the  property  of  a  succes- 
elon  for  the  purpose  of  paying  acknowl- 
edged debts,  without  first  procuring  the 
consent  of  mortgage  creditors,  or  ^vlng 
them  prior  notice  of  his  intention  to  apply 
for  an  order  of  sale.  Indeed,  the  Code  de- 
clares that,  "If  theamountof  debtsknown 
is  such  that  It  la  necessary  to  sell  the 
whole  or  part  of  the  Immovable  property 
which  belongs  to  tbe  snccesslon,  the  cura- 
tor shall  present  his  petition  to  the  Judge 
who  has  appointed  him,  to  obtain  an  or- 
der for  the  sale  of  this  property,  or  of  auch 
a  part  as  may  be  necessary  to  pay  the 
debts  ut  the  succcHSlon.  Rev.  Civil  Code, 
art.  1165. 

Tbe  law  does  not  provide  that  any  no- 
tice of  au  anticipated  saleshall  be  given  to 
mortgage  creditors,  but  it  merely  provides 
that,  "if  a  succession  be  Insolvoit,  the 
curator  la  bound  to  apply  for  an  order  for 
a  meeting  of  creditors.  This  meeting  has 
for  its  sole  object "  to  deliberate  on  the 
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most  advantaseons  manner  of  sdling  the 
effects  ot  the  euccraaion. "  td,  art.  1172. 
It  has  no  power  to  control  the  gran  ting 
of  an  order  of  Bale  at  all.  To  this  meet- 
ing, all  creditors,  private  and  ordinary* 
are  sammoned  alike. 

The  Code  provides:  "If,  at  the  meeting 
of  the  creditors  thas  assembled,  the  cred- 
itors, by  privilege  or  mortgage,  require 
that  the  sale  of  the  effects  be  made  for 
cash,  their  ^rlsh  in  this  respect  shall  pre- 
vail over  that  ot  the  other  creditors. "  Id. 
art.  1176.  On  homologating  these  pro- 
ceedings, the  lodge  "is  boand  to  order  to 
be  sold  for  cash  so  much  of  the  property 
of  the  succession  as  will  be  sumcient  to 
pay  the  creditors  by  privilege  or  mort- 

gage,  *  *  *  U  they  require  the  sale  to 
e  thus  made."  Id.  art.  1177.  French  v. 
Prlenr,  6  Bob.  (La.)  290,  is  not  aathority 
to  the  contrary  In  that  case  a  mle  was 
takm  upon  the  recorder  to  have  certain 
mortgage  inscriptions  canceled,  on  the 
ground  that  certain  snccesalnn  property 
had  been  disposed  of  at  public  sale  by  the 
register  of  wills,  and  that  the  effect  ot 
BDch  sale  was  to  transfer  the  lien  of  the 
creditors  to  the  proceeds,  and  pass  the 
title  free  of  incumbrances.  This  the 
court  declined  to  do,  and  expressed  the 
opinion  that  "mortgagecredltora  have  by 
law  certain  rights  secured  to  them,  in  re- 
lation to  the  sale  of  property  belonging 
to  Bucceeelons ;  and  It  would  seem  but  Jnst 
that  they  should  have  some  notice  of  an 
application  to  sell  that  on  which  their  lien 
exists,  and  thereby  to  discharge  it. "  Un- 
der this  state  of  facts,  the  court  seemed  to 
think  that  the  sale  of  mortgaged  prop- 
erty, in  a  succession,  by  a  register  of  wills, 
without  notice  to  the  mortgagees,  was 
Irregular;  but  ltdoes  notfoUow  that, bad 
the  sale  been  made  under  an  order  of 
court,  to  pay  debts,  at  the  petition  of  a 
Burcesslon  representative,  the  court  would 
have  so  held. 

Quite  the  contrary  is  true,  tor  the  court 
observes,  in  the  same  connection,  that 
"there  cannot  now  be  a  doubt  that  a  sale 
of  the  property  composing  a  succession, 
legally  and  regularly  made  under  a  Judg- 
ment of  the  court  of  probate,  discharges 
the  mortgages  on  It  which  may  have  been 
given  by  the  deceased.  The  purchasers 
take  It  free  of  any  such  incumbrances, 
and  the  court  of  probaie  has  thepowerto 
erase  them  all." 

The  record  shows  that  the  total  debts 
of  the  decea-aed  are  f63,480,  and  the  ap- 
praisement of  all  properties  In  the  inven- 
tory aggregates  9111,827 .06,— the  value  be- 
ing nearly  double  the  amount  of  debts. 
Theestate  is  prima,  facie  solvent,  and  there 
was  no  occasion  for  the  convocation  of  a 
meeting  of  creditors.  The  conclusion,  to 
my  mind.  Is  irresistible  that  the  bank  has 
no  right  that  has  been  Infringed  by  the 
probate  order,  except  in  respect  to  the 
terms  ot  sale  contained  in  the  act  of  mort- 
gage. It  has  no  right  In  law  to  demand 
the  revocation  of  the  probate  order  of 
sale,  more  especially  when  It  has  already 
procured  a  subsequent  order  lor  the  seiz- 
ure and  sale  ot  the  mortgaged  property. 
O!  course,  there  Is  no  question  of  its  right 
to  thus  proceed,  if  the  executrix  bad  not 
obtained  a  prior  probate  order  of  tale. 


The  Judge  of  the  proper  Jurisdiction  had 
the  power  to  grant  an  order  of  sale. 
When  hegranted  the  probate  order  of  sale,, 
on  the  application  of  the  executrix,  and 
within  the  mortuaria,  his  power  to  grant 
an  order  of  seizure  and  sale  was  exhaust- 
ed. By  thetormerorder,  the  property  was 
placed  io  castodia  legia,  and  consecrated 
to  the  mass  of  creditors  of  the  succession,, 
subject  alone  to  a  change  or  modlflcatlon 
of  the  terms  of  sale,  so  as  to  conform  to  the- 
acts  of  mortgage  of  any  or  all  the  mort- 
gage creditors. 

Theidentlcal  question  litigated  herewes- 
squarely  decided  In  Poutz  t.  Bistes,  15  La. 
Ann.  636.  The  plaintiff  had  procured  aa 
order  of  seizure  and  sale  of  certain  mort- 
gaged proiwrty  sutraeqnent  in  date  to  a. 
probate  order  of  sale  granted  In  the  mort~ 
uaiia  embracing  the  same  property.  The- 
court  said:  "The  plaintiff,  after  the  sec- 
ond district  court  had  issued  Its  order  for 
sale,  ought  to  have  applied  to  that  court 
tor  a  modification  ol  the  terms  of  sale,  ir 
he  was  not  satisfied  with  the  same.  Any 
other  rule  would  produce  unnecessary  em- 
barrassment."  under  similar  circum- 
stances, this  court  in  Morere  v.  Preston,  84 
La.  Ann.  873,  maintained  a  probate  order 
of  sale,  in  the  succession  of  Porter,  and  re- 
versed a  Judgment  sustaining  an  injunc- 
tion of  a  mortgage  creditor,  who  bad  be- 
gun executory  proceedings  against  certain 
mortgaged  property  in  the  succession, 
four  years  ttetore,  and  the  ouly  defect  In 
whlcta  was  the  want  of  notice  to  the 
proper  parties.  The  court  said:  "The 
consequence  Is  that  as  to  the  cre^lltors  of 
C.  C.  Porter,  represented  by  the  adminis- 
trator of  his  succession,  the  property  or- 
dered to  be  sold  was  not  io  castodia  legls^ 
and  that,  the  probate  court  having  ac- 
quired Jurisdiction  over  It  before  any  seli- 
ure  had  been  effected,  the  order  of  sale 
was  properly  rendered. "  Fonts  v.  Bistes,. 
15  La.  Ann.  636.  Walmsley  v.  Levy,  36  La. 
Ann.  226,  is  to  the  same  effect. 

Under  quite  similar  circumstances,  our 
predecessors  said,  In  Tertron  v.  Comeau„ 
28  La.  Ann.  633,  of  an  Injunction  that  was 
sued  out  by  a  mortgage  creditor,  for  the 
purpose  of  restraining  a  sale  of  succession 
property,  on  the  Identical  grounds  laid  In 
opponent  rule :  "  It  was  the  duty  of  the 
administrator  to  have  the  property  sold. 
If  the  estate  was  in  debt,  and  that  fact  is 
shown  by  plaintiff,  who  claims  to  be  a 
creditor  in  the  sum,  exceeding  fl6,000. 
The  order  of  sale  was  necessarily  ex  parte, 
and  we  can  see  no  injury  which  can  befall 
the  plaintiff  by  the  sale  of  the  property. 
Indeed,  we  do  not  see  how  else  he  could  be 
paid. " 

lu  the  case  ol  Wells  v.  Wells,  25  La.  Ann. 
194,  an  additional  and  stronger  reason  Is 
assigned  by  the  court  why  the  probate  or- 
der should  be  maintained.  They  say :  "It 
is  fiulficient  t«  say  that  a  mortgage  credit- 
or has  no  right  to  enjoin  a  sale  for  want 
of  notice  of  the  application  therefor,  when 
the  sale  was  ordered  to  pay  creditors  bav- 
Ing  ahigber  rank  or  apreference  over  that 
mortgage  creditor.  In  this  succession  it 
has  been  decided  by  this  court  that  the 
debts  lor  the  services  ot  attorneys  and  the 
commissions  of  the  executor,  being  debts 
of  the  succession,  should  be  paid  by  prefer- 
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ence  over  the  debta  of  the  deceased  "  To 
the  same  effect  are  Succession  ot  White- 
head, 2  La.  Ann.  896;  SaccesBlon  of  LaoTO, 
18  La.  Ann.  721;  Succession  of  Patrick,  35 
JLa.  Ann.  154;  Succession  of  Tabor,  88  La. 
Ann.  343. 

In  tills  Boccesslonthereappears  one  debt. 
In  addition  to  such  as  are  enamerated  in 
the  opinion  dted,  ot  over  94,000,  tor  taxes, 
which  certainly  prime  the  mortgage  ot  the 
bank  pro  taoto.  Such  priTll^es  extend 
to  movables  and  immovables  alllce,  and, 
for  want  of  sufficient  movable  property, 
most  be  paid  tor  from  the  proceeds  of  the 
fmniora1>Ies,  and  by  preference  ow  mort- 
gages. Rev.  Oivll  Code,  arts.  8852.  88S8. 
8386,8807.  This  must  be  done  in  the  prem- 
ises on  a  tBbleau  ot  distribution,  and  on 
a  Judgment  nt  court.  Id.  art.  1181.  How 
can  that  be  done,  if  the  executrix  had  not 
thepoesesslon  of  the  tnndsfurdlstributlon  7 

The  rights  of  the  bank  will  be  perfectly 

f»rotected  by  requiring  the  executrix  to 
amtsh  security ;  and.  If  there  be  allkeli- 
huod  of  the  property  being  sold  at  a  saeri* 
flee.  It  can  buy  on  Its  own  account,  and 
hold  Its  proceeds  on  furnishing  proper  se- 
curity to  the  succession.  The  opinion  lays 
stress  on  the  fact  that  the  bank's  mort- 
gage contains  the  pact  de  aon  alienaodo. 
Its  effect  Is  solely  to  prevent  the  mortga- 
gor from  raaklngconventloaal  Sale  of  the 
uortgagftd  property,  to  the  prejudice  of 
the  mortgagr^'s  rights.  In  this  case  no 
such  sale  has  been  made,  and  the  existence 
of  the  pact  does  not  aHeet  this  case  In  the 
least. 

There  Is,  In  my  opinion,  no  question  ot 
diligence  or  laches  In  the  case.  If  there 
was,  the  fault  1r  certainly  with  the  bank, 
because  Its  mortgage  was  executed,  and 
the  notes  of  deceased  delivered,  on  the  ISth 
ot  August.  1K86,  and  they  became  due  at  12 
months  after  date.  Hence,  when,  on  the 
20th  ot  August,  1889,  the  probate  order  ot 
salewas  granted  on  the  petition  of  the  ex- 
ecutrix, they  were  three  years  past  due, 
and  at  any  date  within  that  period  of  time 
the  bank  could  have  procured  an  order  of 
seisureand  sale  had  it  chosen  to  do  so,  but 
did  not. 

This  court  held  in  Ohafle  v.  Farmer,  84 
La.  Ann.  1017,  that  It  was  "  adminlstra- 
tnr'fl  doty  to  obtain  the  highest  price  for 
the  property."  What  was  the  executrix 
to  do,  standing,  as  she  was,  In  the  pres- 
ence of  five  special  mortgages,  on  fire  dif- 
terent  nieces  of  real  estate  of  the  succession 
of  thedeceased,  and  aggregating  966,000  In 
amount?  Should  she  have  waited  longer 
for  action  by  the  various  mortKageea,  or 
provoked  them  to  commence  five  separate 
necutory  proceedings  against  the  five 
mortgaged  properties?  Hadshedoneso.lt 
Is  perfectly  manifest  that  the  added  burdens 
of  accnmqlated  costs,  commissions,  attor- 
Dey*sfees.advertisemaLt8,ete..  would  have 
resulted  In  a  mtnooa  sacrifice  of  the  proper. 
ty,aad  pressed  the  succession  to  the  verge 
of  Insolvency.  Had  she  thus  waited  or 
proceeded.  In  my  opinion  the  executrix 
would  have  violated  her  plain  I^al  duty. 
She  Is  bound  to  protect  the  rights  of  all, 
whether  privileged  or  ordinary  creditors 
alike,  and  endeavor  to  save  something 
fortbeheirB.  If  a  dlfferentrole  obtain,and 
the  rale  of  opponents  be  made  absolute, 
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property  specially  mortgaged  will  be  liber* 
ated  from  administration  ratlrely  by  the 
succession  represoitatives. 

It  is  with  resi>ectl  submit  that  the  opin- 
ion of  the  court  vacating  a  probate  order 
of  sale  ot  succession  property,  to  make 
way  for  an  order  of  selsure  and  sale,  in  be- 
half of  a  mortgage  creditor,  Is  a  departux*- 
from  the  setued  Jurisprudence  of  more 
than  a  quarter  ot  a  century,  and  will 
greatly  embarrass  the  administration  of 
successions  in  the  country  parishes.  The 
conservative  and  salutary  rule  ot  stun  tie- 
ci8fsoughttocontrol,tor  It  has  been  wisely 
said  that.  "In  order  to  secare  certainty  and 
Btablltty  In  the  administration  of  law.  It 
Is  a  rule  of  Jarisprndoice  that,  when  a 
particnlar  construction  ot  a  statute  haa- 
been  for  a  long  time  acq  ulesced  In,  not  only- 
by  those  whose  personal  and  property- 
rights  are  affected,  but  by  those  whose- 
duty  It  Is  to  execnta  It,  the  courts  will  rec> 
ognlse  It  as  the  true  conatmction,  and  en- 
force It  aceordlngly. "  To  this  ettost  are 
various  authorities:  UawJdns  v.  Beer.  87 
La.  Ann.  55;  State  v.  Thompson,  10  La. 
Ann.  122;  Levy  v.Hltsehe,40La.  Ann.  600, 
4  Sonth.  Rep.  473;  Insorance  Co.  v.Debol^ 
16  How.  481 ;  Donglaa  v.  County  ct  Pike, 

101  u.  s.  en. 

For  these  reasons  I  deem  It  my  datjr  to 

dissent. 

Launkb  v.  Patne  et  aL, 

(AiDfwme  Oauit  of  LouitUma.  F«b.  U,  1800. 

&  La.  Ann.) 

JUBVHSn— ITOTB  SBomtSS  BT  UOSTCAO^ 
MCBQKB. 

1.  The  peonUarststQtory  sctlon  sotborlied  bv 
Bev.  Civil  Code,  art  8647,  ihx>  vidlng  for  tbe  renewal 
of  judgments  by  sait,  muBtnotbe  confounded  with 
other  preoepts  of  tbe  Code  on  the  subieot  of  legal 
Interruption  of  debts,  wbiob  are  likewise  apidica- 
ble  to  judgmenta. 

2.  A  judgment  in  penanam  agalnsts  p^eeof 
promissory  notee,  eeoared  a  special  mortgage^ 
and  in  wbioh  there  Is  a  raoogalUon  of  the  mort- 
gage, and  adecree  for  Its  enforoemont,  merge*  the 
notes,  oompletel7  and  perfeoUj,  so  that  thereafter 
the  judgment  is  the  only  evidence  of  the  debt;  bat 
not  so  as  to  the  mortgage.  It  retains  tbe  full  force, 
effect,  and  rank  after  the  Judgment  that  tt  had  be- 
fore; Uie  JndgfflcntoiUyreQderingitexeoDtoryl^ 
ordluary  jL  fa.,  hut  not  preehidliig  exeonUwy  pn>- 
ceedloi^  subsequently. 

iayUabu*  by  the  Court.) 

Appeal  from  district  court,  parish  of  St. 
Landry;  E.  T.  Lewis,  Judge. 

Henry  L.  Oarland  and  Luurent  Dupie, 
for  appellants.  JSMflette  A  Dupto^  tor  ap- 
pellee. 

Watkins,  J.  As  tbe  holder  ot  two  Judg- 
ments against  Widow  Oalllger.  aSe  Ame- 
lia Keller,  and  subsequently  Widow  Webb, 
duly  recorded,  and  regularly  relnscrlbed. 

Elaintlfl  Institutes  this  sultagaJnetPayne^ 
older  ot  certain  spedalmortgagesagalnst 
same,  previuusly  recorded,  and  likewise 
regrularly  relnscribed,  for  the  cancellation 
of  same,  as  being  nail  and  void.  Tbe 
ground  assigned  for  the  nullity  Is  that,  in 
1874,  Payne  sued  his  Ihortgage  notes  to 
Judgment,  and  ther^  obtained  a  recogni- 
tion ot  his  special  mortgages,  and  that 
said  notes  and  mortgages  became  merged 
In  said  Judgment,  and  had  thereafter  no 
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separate  existence;  tbat  this  Jadgment 
was  recorded  In  the  book  of  mortgagee  In 
1877,  and  tbe  mortgage  has  not  been  pre- 
served by  proper  reinsGriptions  since,  and 
Is  therefore  perempted ;  and  the  ]udgmentf 
not  having  been  revived  by  snlt  timely  lo- 
■tltated,  has  become  exttngnlsbAd  by  pre- 
scription. 

The  facta  are  brleay  as  follows :  Plain* 
tlir  1b  the  holder  of  two  Judicial  mortgages 
against  Widow  Oalllger,  properly  record* 
ed  and  relnscrlbed.  Payne  la  the  holder 
of  aeveralconventional  mortgages  against 
the  same  debtor,  recorded l[>revioTisly.  and 
from  time  to  time  likewise  r^^larly  reln- 
■crlbed.  In  1874  the  tatter  obtained  a  per- 
sonal Judgment  against  his  debtor,  on  her 
several  promissory  notes,  and  a  recogni- 
tion of  bis  conventional  mortgages  secur- 
ing tbe  payment  thereof.  This  Judgment 
embodies  a  tall  and  comprehensive  state- 
ment of  the  reeognlMd  mortgagee,  as  w^ 
as  a  description  of  the  mortgaged  proper- 
ty.  The  Judgment  was  recorded  in  the 
book  of  mortgages  In  1877,  and  that  In- 
scription has  not  been  since  renewed  by 
proper  Inscription.  No  suit  torthe  revlvaj 
of  the  Judgment  has  been  instltated,  but 
various  acts,  transactions,  and  Judicial 
decrees  have  from  time  to  time  otberwlae 
Interrupted  tbe  current  of  prescription 
against  It,  whereby  it  has  remained  m  full 
force  and  efficacy. 

The  district  Judge  waa  of  the  opinion, 
and  held,  that  the  Judgment  bad  been  kept 
alive,  and  was  in  full  vigor,  but  that  the 
mortgage  bad  ceased  to  have  effect  as  to 
third  persons,  for  want  of  proper  relnscrip- 
tion ;  and  tbat  tbe  original,  special  mort- 
gages were  merged  In  the  Jndgnient,  and 
thereafter  ceased  to  have  any  separate  ex- 
istence, and  therefore  the  relnacrlptlon  of 
them  was  without  any  effect  whatever. 
On  the  latter  question,  our  learned  broth- 
er expressed  himself  as  entertaining  a  con- 
trary view,  and,  In  rendering  Judgment, 
only  yielded  hia  convictions  to  what  he 
deemed  to  be  the  weight  of  superior  Jadl- 
cial  authority.  He  carefully  stated  his 
views,  as  derived  from  decisions  of  this 
court.  In  an  elaborate  opinion  of  marked 
ability,  in  which  numerous  adjudicated 
cases  are  collated  and  compared. 

Aa  we  underptand  plaintiff's  conns^,  his 
contention  is  that,  while  It  la  tbe  settled 
]nriapmden(»  of  this  court  that  the  pre- 
scription of  a  Judgment  may  be  Interrupt- 
ed by  other  means  than  a  suit  to  revive, 
only  parties  to  the  record  can  be  af- 
fected by  such  interruption  in  p&la.  The 
Judge  a  gao  gave  Judgment  against  de- 
fendants, ordering  the  clerk  to  cancel  tbe 
various  conflicting  and  antecedentlnscrip- 
tlons  of  Payne's  special  mortgages,  and 
he  has  appealed. 

1.  On  the  proposition  last  referred  to 
little  is  necessary  to  be  said.  In  neither 
the  law  nor  Jurisprudence  can  we  find  any 
sanction  for  the  stated  contention  of 
plaintiff's  counttel.  In  Succession  of  Pat- 
rick, 30  La.  Ann.  1071,  oar  predecessors 
held  that  "the  peculiar,  statutory  action" 
authorised  by  B«V.  Civil  Code.  art.  8M7. 
providing  for  the  revival  of  Jndgments  by 
suit,  must  not  be  confonnded  wlOi  other 
precepts  of  theCode.onthe  subject  of  legal 


tntermptlon  of  tbe  prescription  of  debts 
which  are  likewise  applicable  to  Judg- 
ments. The  doctrine  announced  in  tbe 
case  was  affirmed  by  this  court  InCalhonn 
V.  Levy,  S8  La.  Ann.  129B,  and  In  Levy  v. 
Calhoun,  84  La.  Ann.  413.  as  well  aa  In 
other  cases.  Hence  we  conceive  the  argu- 
ment in  favor  of  the  binding  force  of  a 
Judgment,  tbe  prescription  of  which  has 
been  legally  Interrupted,  Is  Just  as  strong 
as  that  of  a  Judgment  of  revival.  Either 
mode  rehabilitates  the  Judgment,  and 
keeps  It  as  much  alive  for  one  purpose  as 
for  another. 

2.  The  main  question  Is  whether  a  Jadg- 
ment  Id  persooAm,  on  the  mortgage  notes, 
recognising  and  enforcing  the  mortgage, 
aa  agaluat  the  debtor  and  mortgagor,  op- 
erates a  merger  ot  the  notes  and  mort- 
gage in  the  Judgment,  so  aa  to  necessitate 
tbe  registry  ot  that  decree  In  the  book 
of  mortgages,  and  its  subsequent  rein- 
scrtptlon.  In  order  to  preserve  the  eOect  of 
tbe  mortvage  as  to  third  persons  and 
other  mortgagees.  Has  a  conventional 
mortgage  any  separate  and  Independent 
existence  after  tbe  rendition  ot  a  Judg- 
ment v2a  ortiioAri»  recognising  It?  and 
does  the  subsequent  ndnBcriptlon  of  the 
original  act  of  conventional  mortgage  have 
the  effect  ot  preserving  its  edect  and  rank 
as  to  third  persons? 

As  supporting  his  Judgment,  the  Judge  a 
gao  cited  the  following  cases,  vis. :  Mao- 
kee  T.  Calmes,  2  Mart.  (N.  S.)  689;  Oakey 
V.  Murphy,  1  La.  Ann.  872;  Smalley  v.  His 
Creditors,  8  La.  Ann.  888;  Bordelais  v. 
Mangars,  Id.  876;  Hair  v.  McDade,  10  Ia. 
Ann.  684 :  Railroad  Co.  v.  Tbomton,  12  La. 
Ann.  786;  Stnrges  v.  Sherilt.  14  La.  Ann. 
281;  Dmistoan  v.  Payne,  7  La.  Ann.  884; 
Succession  of  Gllmore,  12 1«a.  Ann.  666. 

In  all  of  those  cases  it  was  held  that  a 
Judgment  on  notes,  drafts,  or  other  evi- 
dence ot  debt  had  the  effect  of  merging  the 
latter  Into  the  former  so  that  they  ceased 
to  evidence  tbe  debt  altogether,  and  tbe 
Judgment  became  tlie  sole  proof  of  its  ex- 
istence; bat  only  In  tb»  last  two  ot  "ttiose 
decisions  was  it  tadd  tbat  morteages,  as 
well  as  notes,  are  so  merged ;  and,  in  those 
cases,  there  were  no  questions  of  the  rank 
of  competing  mortgages,  or  of  their  ap- 
propriate inscription,  and  relnscriptlon 
so  as  tn  alTect  third  persons  with  notice. 
But,  without  any  discussion,  the  court 
contented  Itself  with  an  expression  of  opin- 
ion to  tbe  effect  that  the  mortgages  as  well 
as  tbe  notes  became  mergedtn  a  Judgment. 

We  have  frequmtly  held  that  debta  and 
obligations  are  not  created  by  Judgments 
ot  court,  but  only  recognised  by  them,  and 
rendered  executory;  that  they  confer  no 
new  right,  only  confirm  those  already  In 
existence.  Kinder  v.  Lyons,  S8  La.  Ann. 
718:  Thomas  V.  Gnllbeau,  36  La.  Ann.  827; 
Succession  ot  Anderson,  38  La.  Ann.  &S1. 
But  we  know  of  no  case  In  which  we  have 
held  that  a  mortgage,  as  well  as  the  note 
secured,  was  me^^ed  in  a  Judgment  la  pep. 
sonsm.recognlilng  its  exlBtence,  and  mak- 
ing It  executory.  Counsel  for  appellee, 
with  perfect  confidence,  cites  us  to  what 
our  Immediate  predecessors  said  on  a  kin- 
dred question.  In  Watson  v.  Bondurant, 
30  La.  Ann.  10,  vis. :  "If  the  mortgagee,  in 
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stead  ot  proceeding  vtm  ezeevtira  io  rem 
a^aliut  the  propwty,  elects  to  sne  hla 
debtor  In  parsooam,  and  to  attempt  to 
enforce  his  Jndifm^t  b?  execution  vis  or- 
dhtAiia,  the  pact  de  Don  alienando  will 
not  enable  him  to  seise  the  mortgaged 
property  In  the  hands  of  a  third  poEweasor 
claiming  the  ownership.  He  must  ex- 
haust his  remedy  against  property  snb- 
ject  to  seisure  onder  the  writ /ferfuc/as; 
and.  failing  to  obtain  aatlnfactlon  by  this 
means,  he  can  reach  the  mortgaged  prop- 
erty  only  by  an  action— theregulur  hypoth- 
ecary action  of  our  law — against  the  third 
possessor.  ** 

From  that  expression  coonsel  deduces 
the  conclusion  that  It  wae  based  on  the 
theory  that  the  mortgage  was  merged  In 
the  Judgment,  and  therefore  It  was  not 
suacepttbte  of  separate  enforcement  for 
tbat  reason.  Bat  In  a  more  recent  case, 
which  appears  to  hare  escaped  counsers 
attention,  this  court  held,  alter  deliberate 
consideration  of  the  question,  that  a 
mortg^ce  creditor  is  entitled  to  exeis 
atory  process  against  his  mort^ragor,  or 
against  bis  transferee  ot  the  hypothecat- 
ed property,  notwithstanding  the  fact 
he  bas  procured  Judgment  against  the 
mortgagor  on  morteage  notes.  "The 
fact,  says  the  court,  that  he  [the  mort- 
gagee] had  obtained  a  recognition  of  his 
mortgage,  by  Judgment  against  the  orig- 
inal debtor,  11  It  did  not  enlarge,  certainly 
could  not  diminish,  his  rights  against  the 
third  possessor  of  the  thing  mortgaged. " 
Montejo  v.  Gordy,  83  La.  Ann.  1118.  On 
the  original  hearing  of  that  case,  the  court 
maintained  and  perpetuated  an  injunction 
restraining  the  selsure  and  sale,  on  the 
ground  that  It  was  "Ulegal.nuU,  and  void, 
wid  unwarranted  by  law ; "  bat  on  the  re- 
hearing a  contrary  opinion  was  an- 
nounced. We  are  therefore  safe  In  con- 
clading  that  it  was  deliberately  expressed, 
and  regard  It  as  being  perfectly  concluBive 
against  plaintiff's  theory  of  a  Judgment 
meiicinff  the  mortgage,  as  well  as  thenote 
It  secures. 

While  it  is  perfectly  true  that  a  Judg- 
moit  does  merge  and  extinguish  a  note, 
draft,  obligation,  or  other  erldeoce  ot  a 
debt.  It  does  not  follow  that  It  has  that 
effect  In  respect  to  mortgages  orprirll^es 
securing  the  payment  of  a  debt.  The 
rank  of  mortgagee  and  privileges  is  one  of 
their  most  essential  elements,  and  neceik 
sarily  so,  because  It  is  that  which  deter- 
mines the  right  of  one  ormMvcredltors  to 
«  priority  in  recdvlng  payment  from  the 
proceeds  of  the  thing  on  which  their  re- 
spective liens  exist.  It  Is  for  the  special 
purpose  ot  enabling  a  creditor  to  preserve 
the  rank  of  bis  mortgage,  and  bis  priority 
in  payment,  that  the  Code  declares  that 
the  Inscription  must  be  renewed  "in  the 
manner  In  which  It  was  first  madew "  Bev. 
CivU  Code.  art.  SS60. 

The  rank  of  mortgages  is  determined  by 
the  date  on  which  they  are  first  recorded. 
Rev.  Civil  Code.  art.  8829.  Reinscrlption 
maintains  their  rank  In  perpetuity.  If, 
thim.  It  be  conceded  that  a  Judgment 
merges  the  mortgage,  what  becomes  ot  Its 
rank  ?  For  If  there  is  a  merger  It  is  com- 
plete, and  credlton  and  third  persons 
would  have  to  consult  the  Judgment,  and 
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not  the  act  of  mortsage.  In  liQItenberger 
v.  Dubroca,  fl4  La.  Ann.  818.  we  held  the 
registry  of  a  Judgment  rendered  onamor^ 
gage  note  to  be  insufficient  as  a  reinscrip- 
tion  of  a  mortgage,  because  the  Judgment 
did  not  contain,  and,  when  registered,  did 
not  convey,  all  the  necessary  mIi>rmation 
tor  the  purpose  ot  the  r^nscriptlon.  "The 
Judgment,  **  say  the  court,  "suflBdently  de- 
scribes the  propOTty,  but  falls  to  mention 
the  name  of  the  officer  who  passed  the 
act,  or  the  date  ot  the  act,  or  ot  Its  orig- 
inal registry,  or  the  name  ot  the  original 
mortgagee,  or  the  total  amount  for  which 
the  mortgage  was  given. "  Hart  v.  Cat- 
tery. 89  La.  Ann.  894.  2  8oatb.  Bep.  788. 

U.  in  law,  rhe  mere  rendition  m  a  Jndg- 
ment  effected  the  merger  ot  the  mortgage, 
what  difference  could  there  be  If  such  re- 
citals were  wanting?  But,  as  we  held 
that  their  absence  from  the  Judgment  ren- 
dered Its  registry  unavailing  tor  the  pui^ 
poses  ot  reluscriptlon,  the  conclusion  Is 
IrreslBtible  that  the  sufficiency  ot  such  a 
relnscrtptlon  depends  solely  on  the  suffi- 
ciency of  the  recitals  of  the  Judgement,  and 
not  on  its  existence.  We  doubt  not  that, 
if  a  Judgment  contained  a  full  description 
of  the  mortgage  In  every  essential  partio 
ular,  its  registry  would  amount  to  a  reln- 
acription,  not  for  the  reason  that  such  a 
Judgment  was  a  merger  ot  f^e  mortgage, 
but  because  this  mode  Is  recognised  as  an 
adequate  one  tor  the  preservation  of  the 
mortgage. 

It  is  our  opinion  that  the  otlginal  mor^ 
gage  acts  continued,  after  the  Judgment, 
to  evidence  the  mortgagee's  rights,  tmd 
that  they  are  not  merged  in  the  Judgment 
Payne  obtained  on  the  mortgage  notes, 
and  that  the  reluscriptlon  ot  those  acts 
was  tiw  proper  mode  ot  presarvlng  same, 
and  had  full  effect  as  to  the  plaintiff. 

The  Judgment  appealed  from  Is  erron^ 
oua,  and  must  be  reversed.  It  is  thertfore 
ordered  and  decreed  that  the  Judgment 
appealed  from  be,  and  the  same  is,  re- 
versed ;  and  it  is  now  further  ordered  and 
decreed  that  plalntitl'sdemand  be  rejected^ 
at  his  cost  In  both  courts. 

FsNKKB,  J..  recnMshlmselt.on  the  ground 
of  relationship  to  Payne,  defendant. 

Pbbrt,  Governor,  v.  Woouberbt. 
(Supreme  Court  of  Florida.   Uaxoh  8S,  1800.) 
School  Foinw— Couftt  Thka8T7bsb — Bouu — Ao- 

TIOIT0 — PUADINO. 

1 .  The  act  of  Febniar^  87, 1877,  (HoCleL  Dig.  jf. 
828.  S  6, )  by  which  the  coantj  treasoren  of  the  sev- 
eral oouDtlea  were  "oonstltated  the  treMorers  of 
the  Bofaool  fandt  in  their  respeoUve  oonnties, "  did 
not  create  a  oew  oountv  olBoe  of  treaanrer  of  the 
school  fundi,  to  be  filled  1^  whomsoever  might  be 
county  treasu  rer,  hut  it  transferred  to  the  oftoe  of 
coun^  traoBurer  the  datles  and  responslbllltlea  of 
the  oostody  of  the  lohool  fands  of  toe  oonnt?. 

3.  The  act  of  Febraary  l«,  1878,  (Id.  p.  808, 1 5,) 
provided  that  county  treasurera  should  be  reqairea 
to  give  bonds  to  the  governor  in  a  sum  to  be  fixed 
by  the  oounty  oommlssiooer,  and  to  be  in  no  oonn- 
ty  less  than  double  the  amount  of  money  that 
might  at  any  one  time  oome  into  the  treasurer's 
bands,  and  a  treasurer*!  bond  executed  under  it 
after  the  approval  of  the  act  of  February  27, 18T7, 
by  wfaioh  ooanty  treasurers  were  ooosUtuted  treas* 
ufers  ot  Uie  school  funds,  (Id.  1 6,)  beoame  a  seott> 
lUy  as  well  for  the  proper  perform^ce  of  his  do- 
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ties  Id  conoectlon  with  Bchool  funds  as  with  aay 
other  funds  of  which  he  might  be  the  legal  on  ■to- 
il ian  under  former  or  other  legislation. 

8.  It  was  the  dut7  of  the  oounty  commission- 
ers, when  fixing  the  amount  of  the  official  bond  to 
be  eiTen  by  a  oonnty  treasurer,  after  the  approval 
of  the  aet  m^ng  him  treasurer  of  the  school 
fands,  to  consider  the  effect  of  that  aot  with  refer- 
ence to  the  Eunount  of  money  whloh  might  at  any 
one  time  oome  into  bis  hands. 

4.  An  action  on  the  ofBclsl  bond  of  a  oonnty 
treasurer,  payable  to  the  governor,  held  to  be 
properly  brought  in  the  name  of  the  governor  for 
the  use  of  the  board  of  public  instruction  of  the 
coun^  to  recover  for  scoool  moneys  as  to  which 
the  couDty  treasurer  failed  to  properly  account, 
and  that  the  action  should  not  have  been  broogbt 
for  the  use  of  the  sncoesaor  of  tiie  delinquent 
oouDty  teeaenrer. 

6.  The  faoi  that  certain  offloers,  when  fixing 
tlie  amount  of  the  penalty  of  an  offli^  bond,  f^^lea 
to  consider  a  certain  matter  whicli,  had  they  con- 
sidered it,  might  have  caused  them  to  fix  a  lareer 
penalty  than  they  did,  is  not  a  defense  to  an  avtioD 
against  a  snret?  on  the  bond. 

0.  A  statement  in  a  plea  to  an  actton  onsoom- 

Sete  written  contract  that  tlie  contract  was  not 
tended  to  cover  tiie  moneys  sued  for,  and  that 
the  defendant,  a  surety,  signed  the  contract  with 
that  understanding  ana  belief,  is  not  the  averment 
of  a  fiiot,  but  of  a  oondtulon  of  law,  and  Ii  de- 
murrable. 

7.  In  an  action  Instituted  In  the  name  of  the 
governor  for  the  use  of  a  board  of  public  Instmo- 
non  on  the  official  bond  of  acounty  treasurer  to  re- 
cover for  scliool  moneys  as  to  wtiiob  he  was  In  da- 
faulL  the  bond  having  been  executed  April  14, 1884, 
and  being  conditioned  tbai  the  connt^  treaBurer 
should  render  afdthful  aooount  of  all  moneys  that 
might  come  Into  his  possession  or  custody  by  virtue 
of  Els  said  offloe,  and  faithfully  perform  all  thedu- 
ties  of  the  offloe  as  prescribed  oy  law,  a  plea  was 
interposed  by  asnrety  to  the  efteot  Uiat  tlw  oonnty 
oommisaioners  did  not  in  fixing  the  amount  of  tne 
bond  take  into  consideration  any  school  moneys 
that  might  he  p^d  to  the  principal  as  county  treas- 
urer of  the  county,  hut  fixed  the  amount  to  cover 
mooeys  only  which  were  controlled  by  the  county 
commissioners;  and  that  said  bond  was  not  intend- 
ed to  oover  any  school  moneys  which  were  subject 
to  the  control  of  tba  board  of  public  tDitrnotion  of 
the  oonnty,  and  that  the  surety  siloed  the  Iwnd 
vrith  that  understanding  and  belief.  Held,  that 
the  plea  is  demurrable  for  the  reason  that  the  re- 
sult of  the  neglect  of  the  commissioners  to  consid- 
er the  school  moneys  could  be  notiiing  more  than 
to  make  the  amount  of  the  bond  less  than  It  should 
have  been,  and  this  does  not  harm  the  surety;  and 
Ibe  remainder  of  the  plea  is  not  the  averment  of  a 
fact,  but  is  nothing  more  than  the  assertion  of  a 
oonidualon  of  law  or  a  pleader's  construction  of  a 
complete  written  contract,  which  contract  is  the 
sole  repository  of  the  language  of  the  parties  to  it 
as  to  their  meantnt;  and  intentions,  which  language, 
viewed  in  the  light  of  the  law  controlling  the  sub- 
ject of  the  contract  at  the  time  of  its  execution, 
shows  that  school  moneys  subject  to  the  control 
Of  tbe  board  of  public  Instruction  were  within  the 
intention  of  the  parties  to  the  bond,  and  must  con- 
trol the  courts  as  to  the  meaning,  intenUon,  and 
understanding  of  the  parties. 

(SylUanu  by  the  Court) 

Appeal  from  circuit  court,  Gadsden  eoan- 
ty ;  David  S.  Wauobb,  Judge. 

WiUium  A.  Blount^  for  appeHant.  John 
W.  Malone*  tor  appellee. 

Ranky,  C.  J.  Thl8  iB  an  action  on  the 
offlclal  bond  or  A.  W.  Smith,  as  county 
treasurer  of  Gadsden  county,  executed  by 
blm  and  sureties  thereon,  of  whom  appel- 
lee was  one,  April  14,  1884.  The  bond, 
which  was  approTed  by  the  county  com- 
mlsBlonera,  binds  the  parties  "  unt»  the 
governor  of  he  state  m  Florida, "  and  Its 


condition,  including  the  recital,  Is  that 
"  whereas,  the  said  Smith  Is  about  to  be 
commissioned,  by  the  governor,  county 
treasurerln  andfor  thecounty  aforesaid,  to 
bold  his  office  lor  the  term  of  two  years, 
now.  If  timlth  shall  render  a  correct  and 
faithful  account  of  all  moneys  that  may 
come  Into  his  possession  or  custody  by 
virtue  of  the  office,  and  faithfully  penorm 
all  the  duties  thereof  as  prescribed  bylaw, 
the  bond  shall  be  void,  but  otherwise  to 
remain  of  full  force  and  effect. " 

Tbe  action,  as  originally  Instltnted  In 
the  year  18S6,  was  In  the  name  of  "  the- 
Governor  of  the  State  of  Florida,  for  the 
nse  of  the  Board  of  PabUc  Instruction  of 
Gadsden  County. "  Subsequently,  the  pro- 
ceedings were  amended  by  making  E.  A. 
Perry,  governor,  etc.,  for  the  use,  etc.,  the 
plaintiff.  Polk  V.  Plummer,  2  Humph.  600  ; 
Stephens  v.  Crawford,  1  Ga.  674;  Tevis  v, 
Randall,  <t  Gal.  682. 

The  orli^nal  declaration  aneges  that 
Smith  was  removed  from  officeby  thegov- 
emor  In  the  year  A.  D.  1888,  and  that  while 
he  was  such  treasurer  he  did  not  render  a- 
correct  account  of  and  pay  over  all  moneya 
which  came  Into  his  possession  or  custody 
by  virtue  of  his  eald  office,  nor  did  he  faith- 
fully perform  tbe  duties  of  his  office  bat» 
on  tbe  contrary,  has  failed  and  refased, 
and  still  falls  and  refuses,  to  account  tor 
and  to  pay  over  to  the  board  uf  public  In- 
struction of  Gadsden  county  the  sum  of 
91.082.84)^  of  the  property  of  the  said  board 
which  came  Into  his  possession  by  virtue 
of  the  office,  and  which  by  law  was  and  i» 
payable  to  such  board. 

The  plaintiff  demurred  to  the  fourth 
plea  as  bad  in  substance,  and,  the  demarw 
rer  having  been  overruled,  be  suffered  final 
judgment  to  beentered  In  the  ease  against 
him,  from  which  Judgment  be  has  taken 
an  appeal. 

This  plea,  upon  which  the  result  of  tbe 
litigation  as  It  stands  before  us  dependa 
to  a  certain  extent,  is,  in  subatanc6,a8  fol- 
lows :  The  county  commissioners  of  Gads- 
den pounty  did  not,  in  fixing  the  amount 
of  the  bond,  take  Into  conmderatlon  any 
school  moneys  that  might  be  paid  to 
Smith,  as  county  treasurer  of  the  couhty, 
but  fixed  the  amount  of  the  bond  to  cover 
moneys  only  which  were  controlled  by 
saidcountycommlssioners;  andsaldbond 
was  not  Intended  to  cover  any  school 
moneys  which  were  subject  to  the  control 
of  the  board  of  pnblle  Instmction,  and  the 
defendant  signed  the  bond  with  that  nn- 
deretandlng  and  belief. 

Tbe8tatut«of  February  27, 1«77,  (McClel. 
Dig.  p.  823,  g  6,)  enacted  that  thecounty 
treasurers  of  tbe  several  counties  in  this 
state  shall  be,  and  the  same  are  hereby, 
constituted  the  treasurers  of  tb»  school 
funds  in  their  respective  counties. 

L^slatlon  approved  February  18, 1878» 
(Id.  p.  S2S,  §  5.)  provided  that  county 
treasurers  should  be  required  to  give 
bonds  to  the  governor  In  a  sum  to  be  fixed 
by  the  county  commissioners,  and  to  be  In 
no  county  less  than  double  the  amount  ot 
money  that  might  at  any  one  time  come 
Into  the  treasurer's  hands,  and  that  the 
sureties  should  be  required  to  justify.  A 

Erevlous  act  of  1872  (section  6  of  chapter 
)S8)  bad  provided  that  the  amount  <h  the 
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bond  ahovld  be  fixed  bjthe  county  cum- 
mlfNlonen,  and  never  be  leas  than  $10,- 
«00.  The  proviaton  ol  cbapter  1722.  ap- 
proved June  22,  1869,  reterved  to  by  conn- 
eel  for  appellant,  and  requiring  tbat  "ev- 
ery school  officer"  shall,  b^ore  receiving 
any  moneye  or  property  of  any  kind  for 
sale-keeping  or  diabursement,  give  bonds, 
with  two  good  BuretleH,  fur  doable  the 
amount  that  would  be  liable  to  fall  in  his 
hands  at  any  one  time,  the  bond  to  be 
fixed  by  the  board  of  public  instruction, 
and  approved  by  the  county  commission- 
ers, was  not  applicable  to  the  county 
treasurer  prior  to  the  act  of  1877,  nor  did 
it  become  so  upon  tbe  passage  of  the  lat- 
ter act. 

Tfael4;lalatlonof  1877  did  not  repeal  that 
of  February,  1878,  but  one  effect  of  It  was 
to  make  it  tbe  duty  of  the  county  commis- 
sioners, when  fixing  tbe  amount  of  a  treas- 
urer's bond,  to  consider  its  effect  with  ref- 
erence to  the  amount  of  money  which 
might  at  anyone  time  come  into  that  offl- 
oer'shandSiandtoactaccurdingly.  It  was 
also  the  effect  of  these  two  staitates.  con- 
sidered togeth^.  that  a  treasorer's  bond, 
execnted  like  this  one  after  the  act  of  1877, 
should  be  a  security  as  well  for  the  proper 
performance  ut  his  duties  in  connection 
with  school  funds  as  with  any  other  funds 
of  which  he  might  be  the  legal  custodian 
under  former  or  other  legislation.  Theact 
of  1877  did  not  create  a  new  office  of  treas- 
orer  ol  the  school  tnnds,  to  be  filled  by 
whomsoever  might  be  connty  treasurer, 
nor  was  It  by  virtue  of  any  such  distinct 
office  that  he  was  entitled  to  rec^ve  school 
funds;  but  It  transferred  and  Imposed  up- 
on the  office  of  county  treasurer,  as  then 
constituted  by  law,  the  dutiesand  respon- 
sibilities of  the  custody  of  the  school  funds 
ol  the  county,  and  a  proper  performance 
of  these  Is  as  much  within  the  language 
and  purpose  of  tbe  bond  before  us  as  are 
any  dbtles  which  bad  been  Imposed  upon 
or  had  appertained  to  tbe  officer  prior  to 
tbat  legislation.  The  school  law  of  1869 
and  its  amendments  had  practically 
created  a  distinct  custodian  or  treasarer 
ol  tbe  school  funds  of  the  county,  and  the 
purpose  of  the  l^^latlon  ol  1877  was  to 
confer  the  dqtles  upon  the  constitutional 
office  of  county  treasurer. 

It  is  averred  by  the  plea  that  the  county 
commissioners  did  not.  In  fixing  the 
amount  of  the  bond,  take  Into  considera- 
tion any  school  moneys  that  might  be 
paid  to  the  treasurer,  but  fixed  the  amount 
ol  the  bond  on^  to  gotot  moneys  which 
were  controlled  by  themselves,  the  county 
commissioners.  So  far,  then,  it  seems  only 
that  they  may  not  have  fixed  the  amount 
of  the  bond  as  large  as  they  should  have 
done.  From  this  omission  to  regard  what 
the  law  bad  made  a  subject  for  their  con- 
slderation,  and  the  consequent  neglect  ol 
duty,  the  surety  can  claim  no  advantage. 
His  complaiutto  this  pointtsnotbing  more 
than  tfaatthe  penalty  of  the  bond  Is  not  as 
lai-ge  as  it  should  have  been.  That  does 
not  hurt  talm. 

The  plea  further  asserts  tbat  the  bond 
was  not  intended tocover  any  ectaool mon- 
eys which  were  subject  to  the  control  of 
the  board  ol  public  instruction,  and  that 
with  ttals  nnoOTBtandins  and  bcli^  the  ap- 


pellee, a  surety,  executed  it.  Coniddninc 
this  assertion  eitberaloneor  In  connection 
with  the  previous  part  of  the  plea,  we  find 
neither  in  it,  nor  elsewhere  In  the  record, 
any  pretense  that  any  other  written  in- 
strument was  executed  as  a  component 
part  of  the  contract,  and  quallfyuig  the 
meaning  oreffeetol  the  bond.  The  bond  Is 
upon  its  lace  a  full  and  complete  written 
contract, having  oofeaturetosuggestthat 
it  was  not  understood  and  Intended,  by  all 
tbe  parties  to  it,  as  the  complete  expres- 
^on  ol  their  meaning  and  Intention,  and 
the  sole  repository  ol  tbe  language  of  their 
undertaking.  When  parties  deliberately 
pat  th^  engagement  into  writing,  in  such 
terms  as  import  a  legal  obligation,  wltb- 
ont  any  niicertalnty  as  to  ne  object  or 
extent  of  the  aigagem«it,  It  is,  as  between 
tbem,  conclusively  presumed  that  the 
whole  engagement,  and  the  extent  and 
manner  of  their  undertaking,  Is  contained 
In  tbe  writing;  and  all  oral  testimony  ol 
any  previous  colloquium  between  them,  or 
ol  any  conversation  or  declaration  at  the 
time  ol  Its  exeeatlon,  or  alterwards,  will 
be  excluded,  as  tta^r  admission  In  evtdence 
would  tend  in  many  Instances  to  substi- 
tute a  new  and  different  contract  from 
what  was  really  agreed  upon.  1  Oreenl. 
Ev.  S  275.  The  Instrument  is  the  best  pos- 
sible evidence  of  their  intent  and  meaning, 
because  It  Is  thedr  own  statement  of  what 
they  do  mean  and  Intend  at  tbe  time.  ICo 
other  language  is  admissible  to  show  what 
they  meant  or  intended,  and  for  the  simple 
reason  that  each  of  them  has  made  that 
to  be  lound  In  the  Instrument  tbe  agreed 
test  of  his  meaning  and  Intention.  Id.  fif 
276-279,  282. 

The  written  Instrument  before  as  Is  not 
a  mere  memorandum,  orat  all  incomplete, 
(Id.  9  2S4a;)  nor  Is  there  any  uncertainty 
as  to  tbe  objectorthe  extent  of  Its  engage- 
ments. According  to  the  terms  of  tbe 
bond,  the  snretles  were  to  be  liable  tor  all 
moneys  which  might  come  Into  Smith's 
possession  or  custody  by  virtue  of  his 
office  as  county  treasarer,  and  for  which 
he  sboald  not  correctly  and  lalthtally  ao* 
count,  and  for  a  taltbf ol  performance  ol 
all  the  duties  ol  tbat  office.  Looking  at 
the  bond,  which  Is  the  full  expression  ot 
tbe  meaning  of  the  parties,  we  find  tbat 
each  was  their  Intention  when  tbe  obllgon 
executed  it ;  and  under  the  law  tbe  mon- 
eys sued  lor,  moneys  which  were  under  the 
control  ot  the  board  ot  public  Instruction 
to  the  extent  of  their  applteatlon  to  the 
edacatlonal  purposes  prescribed  bylaw, 
are  within  that  Intoitlon,  lor  they  came 
Into  bis  possession  by  virtue  ol  the  stated 
office.  Tarnlng  to  the  plea  we  find  In  It 
an  attempt  to  limit  tbe  compass  ot  the 
liability  expressed  In  the  bond,  by  an  as- 
sertion that  the  moneys  In  question  were 
not  within  the  Intention  ol  the  parties. 
This  assertion  Isnothingmore  or  less  than 
the  pleader's  construction  of  the  bond,  an 
averment  ol  a  conclaslon  ol  law  which  tbe 
terms  ot  that  Instrument  r^te,  and  not  tbe 
presentation  of  any  substantive  fact  that 
can  be  constdeml  in  connection  with  tbe 
bond  as  qualifying  Its  plain  l^al  effect. 
The  bond  Is  the  contract,  and  the  appellee 
must  abide  by  it.  The  pleadings  admit  by 
implication,  as  effectually  as  if.  It  were,  ex- 
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plldtly  stated,  that  there  was  no  other 
written  InBtrument  exeeated  as  a  part  of 
the  contract ;  and  this  being  bo.  and  the 
bond  beinK  a  full  and  complete  contract, 
and  parol  erldence  not  being  admlBiMble, 
the  result  la  that  the  proposition  presented 
by  the  pleadings  Is  simply  one  of  the  mean- 
ing andelTect  ofthetindertakingcontalned 
In  the  bond. 

The  language  ot  the  bond  Is  to  be  Inters 
preted  by  the  law  as  it  stood  at  the  time, 
and,  though  sureties  may  stand  npon  the 
strict  language  so  Interpreted,  they  cannot 
say  they  did  not  Intend  or  mean  wbat  the 
law  says  the  oBdertaking  ol  their  bond  la. 
If  this  were  not  so,  bonds  would  be  of  no 
valoe,  for  they  would  not  be  the  final  ex- 

Ereaslon  of  the  obligation  of  the  parties, 
ut  the  sport  ot  each  party's  understand- 
ing and  recollection  of  what  he  Intend- 
ed. Miller  T.  Elliott,  1  Ind.  4S4;  Booske 
V.  Ice  Co.,  24  Fla.  550,  5  South.  Rep.  247; 
DlbreU  T.  MUler,  8  Terg.  476.  It  la  urged 
that  the  contract  set  up  In  the  plea  is 
not  dlflerent  from  that  in  the  bond,  bnt 
explanatory,  and  that  for  this  reason  the 
principle  of  law  Invoked  by  as,  and  main- 
tained In  Miller  t.  Elliott  and  other  au- 
thorities, does  not  apply.  It  explanatory, 
it  is  so  In  t^e  sense  that  it  proposes  to 
take  out  ot  the  bond  that  which  is  clearly 
within  the  legal  effect  of  its  terms ;  or,  as 
maybesajditoexplainthe  bondnway»and 
tbtw  make  a  different  contract  from  that 
which  appears  npon  Its  face. 

The  plea  admits  that  the  moneys  in 
question  are  school  moneys,  and  that  they 
are  aabject  to  the  control  of  the  board  ot 
public  instruction,  and  the  law  makes  the 
county  treasurer  the  custodian  of  all 
school  moneys  of  the  county ;  and  by  sec- 
tion 2S,  p.  907,  McClti.  Dig.,  the  board  of 
public  Instruction  was  given  the  charge, 
overflight,  and  management  of  the  com- 
mon-school moneys  with  a  view  to  their 
luat  distribution  and  use ;  and  hence  It  fol- 
lows, as  a  necessary  consequence,  that  the 
Bureldee  are  liable,  upon  the  strict  terms  of 
the  bond  for  any  default  ol  the  treasurer 
as  to  such  funds. 

What  has  been  said  above  is  upon  the 
assumption  that  tbe  declaration  Is  not 
open  to  the  objection  ot  appellee  that  the 
action  should  have  been  tor  the  use  of  the 
county  treasurer.  Instead  of  tor  the  use  ot 
the  board  ot  public  Instruction.  Contend- 
ing, as  be  does,  that  tbe  declaration  and 
entire  action  are  thus  dtfectlve,  he  claims, 
npon  formOT  decisions  of  this  court,  that 
the  demurrer  reaches  back  to  the  declara- 
tion, and  asks  Judgment  upon  it.  John- 
son V.  Railroad  Co.,  16  Fla.  628 ;  Doyle  v. 
Wade,  17  Fla.  622;  Price  Drew,  18  Fla. 
670. 

The  argument  of  counsel  is  upon  the 
theory  that  the  successor  to  Smith  In  the 
office  ot  county  treasorer  is,  11  there  can 
be  any  recovery  on  the  bond,  entitled  to 
the  possession  of  the  money,  and  there- 
fore he,  and  not  the  board  of  public  In- 
struction, is  the  party  for  whose  use  the 
action  should  have  been  brought. 

The  solution  ot  this  question  Involves 
the  consideration  of  the  character  ot  the 
relation  of  the  board  of  public  instruc- 
tion, and  of  tbe  county  treasurer,  respect- 
ive, to  the  school  mon^. 


The  general  school  law  of  1860  (chapter 
1686)  provided,  In  effect,  that  the  officers 
of  the  department  of  public  instruction 
should  be,  in  addition  to  those  prescribed 
by  the  constitution,  a  board  of  pabllc  In- 
struction lor  each  county,  local  school 
trustees,  treaanrers,  and  ogokts.  Section 
9,  p.  905,  McOel.  IMg. 

It  made  each  board  of  public  instmc- 
Uon  a  body  corporate,  and  authorised  It 
to  acquire  and  hold  real  and  personal  es- 
tate, receive  bequests  and  donations,  and 
perform  other  corporate  acts  for  educa- 
tional purposes,  (section  14,)  and  by  the 
Bub8eqn«it  sections  provided  that  the  title 
ol  theschool  property  of  tbe  county  sbonld 
be  vested  in  them  and  their  successors  In 
office,  (sections  20,  21,  p.  906  et  seq.  Id.) 

In  addition  to  authorising  and  directing 
the  board  of  public  Instruction  to  obtain 
possession  ot,  accept,  and  hold  under  proper 
title  as  a  corporation  all  property  pos- 
sessed, acquired,  or  held  by  the  county  for 
educational  purposes,  and  to  manage  and 
dispose  of  the  same  for  the  best  interests 
of  education,  it  gave  it  charge,  oversight, 
and  management  of  the  common-school 
moneys  with  a  view  to  tbelr  Just  distribu- 
tion and  use,  and  made  It  their  duty  to 
locate  and  malnt^  schools,  audit  and 
pay  the  Just  aircounts  of  teachers  and  oth- 
er persons,  and  to  keep  accurate  aoconnts 
ot  all  moneys  received,  held,  or  disbursed, 
and  gave  them  full  power  to  periorm  all 
acts  reasonable  and  necessary  for  the  pro- 
motion of  the  educational  interest  of  the 
county.   Sections  25,  27.  pp.  907,  908,  Id. 

The  ninth  section  ot  the  same  law  pro- 
vided, in  its  second  paragraph,  that  every 
school  officer  should,  before  recdvlng  any 
school  moneys  or  property  for  aafe-keep- 
ing  or  disbursement,  give  bonds,  with  two 
good  sureties,  tor  double  the  amount  that 
would  be  liable  to  tall  Into  his  hands  at 
any  one  time;  and,  by  Its  third  para- 
graph, that**  any  officer  in  charge  of  school 
moneys  or  property  to  beso  disbursed  snail 
satisfy  hluieeli  that  the  officer  to  whom 
he  Issued  It  is  duly  assured,  or  be  personal- 
ly liable  for  any  loss  la  consequence  of 
such  neglect.  ** 

Although  that  statute  contemplated 
"treaBurere"  as  among  the  officers  of  the 
school  department,  It  nowhere  eipreesly 
designated  by  such  name  a  treasurer  of 
the  county  school  funds  or  ot  the  board  of 
public  instruction ;  and,  whether  the  effect 
of  the  statute  was  that  the  board,  or  ttaat 
some  member  of  It,  or  other  person,  by  ita 
appointment,  should  act  as  treasurer,  still 
neither  the  board  as  such,  nor  any  mem- 
ber or  other  appointee,  could  receive  any 
money  or  other  property  of  tbe  kind  con- 
templated by  the  ninth  sectiim  (McClel. 
Dig.  p.  906,  §  17)  for  safe-keeping  or  dis- 
tribution, without  having  given  the  bond 
rmuired  by  that  section. 

The  purpose  of  the  act  of  1877  was  to 
simply  make  the  county  treasurer  in  each 
county  the  custodian  of  moneys  or  other 
Bchuol  property  requiring  sate-keeplng ; 
or.  In  other  words,  to  devolve  upon  that 
officer  the  custody  of  Buch  property  as 
could  not,  before  Its  adoption,  have  been 
received  by  any  school  officer  without  hav- 
ing fl-lven  tbe  bond  rtferred  to.  Tbe  title 
to  any  school  moneys  which  have  been  re- 
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celred  by  tbe  eonnly  treMUW  to  In  the 
board  of  pabllc  liutnictton,  and  tbey  are 
enbject  to  Its  management  and  control  ae 
to  dlsbarsement  for  schcwl  pnrpoees,  to 
which  It  is  alone  applicable,  Jast  the  same 
aa  they  would  have  been  If  the  act  of  1877 
had  never  been  passed »  and  the  same 
monemi  were  tn  tbe  aetnal  enetody  of  the 
board  of  pnbUehurtmetlcHi,orotanyone  of 
Its  members,  or  other  appointee  of  it,  alt- 
er bavlnfr  given  thebondmeutionedaboTe. 
The  physical  costody  and  responsibility 
for  the  safe-keeping  of  certain  pnbllc  pmp- 
ertjt  the  title  and  management  of  which, 
to  the  end  of  its  legal  and  ]nst  distribn- 
tlon  and  aae»  are  in  one  pnbllc  corporate 
body  compoaed  of  certain  officers,  has 
been  given  to  anothw  otDcw.  It  to  ttie 
duty  of  the  connty  treasurer  to  recMve 
school  fends,  and  safely  keep  them, and  to 
keep  correct  accounts  of  them,  and  to 
make  tbe  reports  required  bylaw,  (McOlel. 
Die.  p.  S2tl;)  and  In  hto  hands  they  are 
snbleet  to  the  orders  of  the  boara  for 
flehool  purposes,  (section  26,  p.  907.)  A 
conntytreasurerwho  has  misapplied  coun- 
ty school  funds  committed  to  his  castody, 
or  has  otherwise  become  liable  for  such 
funds,  is  not  a  debtor  to  his  successor  in 
office;  but  for  tbel^slatlon  referred  to 
above  he  would  be  simply  the  debtor  to 
tbe  county  In  Its  corporate  name  and  ca- 
pacity, but  this  legislation  having  vested 
the  legal  title  to  such  funds  actually  held 
by  a  connty  treasurer  In  the  board.  In 
tmat,  of  course,  for  the  body  politic  of  the 
connty,  and  glren  It  the  powers  Indicated 
above,  the  debt  arising  from  a  defalcation 
or  other  breach  of  official  duty  Is  due  to 
the  board  as  such  trustee,  and  tbe  action 
Ilea  for  Its  use  In  the  nameof  the  obligee  in 
the  bond,  who.  In  the  case  before  as,  to  the 
goremor.  The  dtfanlt  of  t3ie  treasurer  is 
a  breach  of  duty  to  the  board  In  Its  offi- 
cial representative  capacity.  Mnrfree,  Oft. 
Bonds,     468,  475. 

It  was  held  In  Hunnleutt  v.KlrkpatiIck, 
S9  Ark.  172,  that  the  action  could  be  main- 
tained either  In  the  name  of  the  county 
treasurer,  as  the  real  party  in  Interest,  or 
in  the  name  of  the  state,  the  obligee  In  the 
bond,  as  trustee  of  an  express  trust.  Nev- 
ertheleeii  we  are  satisfied  that  the  board 
of  pnbllc  instroctlon,  and  not  the  county 
treasurer.  Is  the  real  party  in  Interest,  In 
Its  public  representative  capacity,  for  the 
purposes  of  such  an  action  under  our  stat- 
utory system  controlling  the  powers  and 
duties  of  these  officers.  That  the  action 
might  have  been  maintained  undereection 
72,  p.  829,  McClel.  Dig.,  without  joining  the 
board,  we  do  not  deny.  That  section  pro- 
vides that  a  person  in  whose  name  a  con- 
tract Is  made  for  the  benefit  of  another  may 
sue  without  Joining  with  him  the  person  for 
whose  beneflttbe  action  Is  prosecuted,  but 
thte  provision  doesnotpreventjolnlngwlth 
him  the  person  for  whose  benefit  the  suit 
to  insrtltnted;  and  consequently  there  was 
no  error  In  JolnluK  the  board  of  public  In- 
struction, as  has  been  done  in  this  case,  in 
accordance  with  a  well-established  prac- 
tice In  Florida  In  actions  on  the  official 
bonds  of  revenue  and  other  financial  offi- 
cers. 

The  fact  that  payments  on  account  of 
a  claim  of  thte  character  should  ultimate- 


ly be  made  to  the  county  treasurer  to  not 
a  coneluslve  reason  why  the  suit  should  be 
by  him.  They  should  be  made  to  him  be- 
cause the  law  has  made  him  the  sole  legal 
custodian  of  the  school  moneys,  subject, 
however,  to  the  rights  and  powers  which 
the  law  has  given  the  board;  and  it  was 
competent  fbr  the  law  to  do  thte,  with- 
out doing  more. 

Oar  conclusion  being  that  the  circuit 
court  erred  In  overrallng  the  demurrer  to 
the  fourth  plea,  the  Judgment  should  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  nt>t  Incottstotentwlth  thto 
opinion,  and  It  will  be  so  ordered. 


Helu  v.  Statb. 
(Supreme  Court  of  Misgi$8ippU  April  28,  1890.) 

HoinCIDB— FOBMBB  JsOFABDT— LoSS  OW  InOIOT- 
lUKT— BVIDBNOB— PraOTIOB. 

1.  Where,  on  the  plea  of  former  jeopar^,  It 
appeaPB  that  the  jary  were  discharged  before  a  ver- 
dict on  the  former  trial,  and  it  is  olaimed  by  the 
state  that  It  waa  because  of  their  iDabUity  to  agree, 
the  length  of  tUme  allowed  for  their  dallDeratwn  to 
a  qnesnon  of  fact  fOr  the  Jair,  and  the  iofBotoney 
of  the  time  Is  a  qnestion  for  the  ooart 

2.  Zo  snob  case,  on  the  question  of  whetbertiie 
Jary  were  disobarged  because  they  oonld  notagree^ 
the  tesUmony  of  the  trial  Judge,  ud  of  tbe  jorora 
who  were  duoharged,  as  to  the  facts  which  con- 
stituted the  legal  necessity  for  the  diaoharge,  and 
as  to  the  faUare  to  agree,  is  admissible. 

8.  Where  during  the  progress  of  a  trial  the 
original  indictment,  on  which  defendant  haa  bam 
arraigned,  is  lost,  and  another  indictment,  iden- 
tical with  it,  is  returned  br  the  same  grand  Jory 
then  in  session,  and  subsutnted,  and  aftenraru 
the  original,  being  found  again,  la  handed  to  the 
Jury  on  its  retirement,  there  la  no  error. 

4.  On  a  trial  for  homicide,  declarations  of  the 
deceased  made  after  his  wounding,  but  not  in  or- 
tieulo  ntorMs,  cannot  be  admitted  on  the  gronnd 
that  they  were  agalnat  declarant's  interest. 

6.  A  person  la  not  dlaqnaUfled  to  serve  aa  a 
Juror  simply  becauso  be  hu  a  bad  opinion  of 
xendant*8  character. 

6.  Under  Code  Miss.  1880, 1 1607,  proridlng  that 
the  record  of  conviction  of  a  witness  of  any  "crime  " 
may  be  given  in  eridenoe  as  atTeoting  his  oredibili- 
ty,  and  section  8106,  declaring  thafany  riolatlon" 
of  law  is  a  crime,  within  the  meaning  of  seoUoa 
1W7,  ttie  record  of  the  oonviotion  of  a  witaesa  fOr 
larceny  of  a  hog,  without  felouioua  IntenL  to  ad- 
missible to  affect  bU  credibUity.  . 

7.  On  motion  to  reooU  sentence  and  grant  a 
new  trial,  a  wltnesa  testified  that  one  D.  was  pres- 
ent and  heard  the  statementa  desired  to  be  intro- 
duoed  in  support  of  the  motion,  but  no  steps  were 
taken  to  secure  D.  's  presence  until  three  daj^  after- 
wards, and  the  court  th«&  waited  untu  the  foUowlag 
day  for  fainL  The  same  witness  testified  that  two 
.other  persons  heard  the  same  statements,  but  these 
persons,  though  they  were  subpoenaed  and  ap- 
peared, were  not  introdaoed.  Held,  that  tite 
oourt'8  refusal  to  wait  longer  tor  D.  was  not  un- 
reasonable. 

&  Where  one  person,  armed  with  a  deadly 
wsapoa  provided  for  the  purpose,  aeeka  fOr  sup 
other  to  IciU  htm,  and  on  miding  Mm  prorokea  a 
difficulty  in  which  he  doea  kill  nlin,  he  la  giUUgr  of 
murder,  thongh  the  ootnal  killing  la  done  In  seif- 
defenie. 

Thlii  case  was  btfore  this  court  at  a 
former  term,  and  will  be  found  reported 
In  6  South.  Rep.  322.  The  case  was  then 
reversed  and  sent  back  for  a  new  trial, 
with  leave  to  the  state  to  reply  to  the  plea 
of  former  Jeopardy,  which  the  state  did. 
admitting  tbe  discharge  of  the  Jury,  but 
averring  that  they  were  d^harged  be- 
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cause  they  could  not  agree.  The  defend- 
ant, Helm,  made  rejoinder.  The  issue  was 
submitted  to  the  Jury,  which  found  in  fa- 
vor of  the  state.  The  evidence  of  the  trial 
Judge  was  to  the  effect  that  be  bad  di»* 
chBi:gecl  tht)  ]nry  beeanse  of  comnianiea- 
tlons  from  them  that  then'  could  not 
agree,  and  the  evidence  of  tne  Jurors  on 
that  trial  was  to  theeffect  that  they  could 
not  agree.  During  the  progress  of  the 
trial  the  original  indictment  was  mis- 
placed, and  it  was  substituted  by  the 
grand  Jury  then  In  session ;  but  before  the 
case  was  given  to  the  Jury  the  original  in- 
dictment was  found,  so  that  la  fact  the  de- 
fendant was  arraigned,  and  the  verdict 
was  rertumed,  on  the  original  Indictment. 
The  trial  resulted  In  the  conviction  of  the 
d^endant  for  manslaughter,  and  a  Judg- 
ment sentencing  him  to  10  years  in  the 
penitentiary,  from  which  he  appealed. 

CatbooD  dt  Oreen,  tor  appellant.  T.  M, 
Miller,  Atty.  Gen.,  and  R,  N.  MOler,  Dlst. 
Atty.,  tor  the  State. 

TVooDS,  C.  J.  The  plea  ot  termer  Jeop- 
ardy alleged  that  the  Jury  on  the  former 
trial  retired  to  consider  ol  their  verdict  at 
4: 30  p.  Id.,,  June  23d,  and  were  dlscfaaived 
on  the  morning  of  the  25th  at  11:80.  The 
sufliclency  of  time  for  due  deliberation  had 
by  this  court,  on  the  formw  appeal,  been 
declared  to  be  eetabllahed  prtma  Atele  on 
this  undented  allegation  as  to  the  length 
ot  time  employed  by  the  Jury  in  delibera- 
tion. This  allegation  as  to  time  was  con- 
fessed and  undisputed  by  the  state  on  the 
last  trial  of  the  defendant's  plea.  Its  suffi- 
ciency tor  due  deliberation,  prima  fkcie, 
had  been  passed  upon  by  this  court  affirm- 
atively, and  this  prima  facte  case  was  not 
destroyed  by  any  evidence  ottered  on 
hearing  of  this  plea  ot  defendant:  and 
the  propriety  or  necessity  ot  submitting 
to  the  Jury  the  question  ot  the  sufficiency 
ot  the  time  for  due  deliberation  shown  to 
have  been  consumed  by  the  Jury  In  consid- 
ering the  caiue.  Is  not  apparent  to  us. 
The  queBtion  ot  the  time  Iteelt  was  one  of 
fact,  which  xeally  needed  no  proof,  as  no 
Issue  on  the  allegation  ot  the  plea ,  as  to 
time,  was  raised  by  any  pleading  of  the 
state.  The  manner  In  which  the  Jury  em- 
ployed Its  time,  and  the  tacts  showing 
whether  there  was  legal  necessity  tor  its 
discharge,  were  questions  forthejury's  de- 
termination. The  Issue  on  which  the  Jury 
passed  was,  clearly,  that  of  the  existence 
of  tacts  showing  legal  necessity  tor  the  dis- 
charge. Without  dwelllns  in  detail  on  the 
various  steps  taken  to  bring  the  pleadings 
to  a  definite  Issue,  It  Is  sufficient  to  say 
that  the  court  finally  and  substantially- 
submitted  to  the  Jury  this  question  ot 
fact,  vis.,  were  the  jury  discharged  on  the 
former  trial  ot  defendant  because  tbey 
could  not  agree?  It  the  issue  was  found 
affirmatively,  then  the  legal  necessity  was 
made  out.  It  the  issue  was  found  nega- 
tively, then  the  legal  necessity  did  not  ex- 
ist, and  the  prisoner  was  entitled  to  dis- 
charge. We  are  ot  opinion  that  the  realls- 
sue  was  properly  made  up  and  submitt«d 
to  the  Jury,  and  we  are  of  the  further  opin- 
ion that  the  Jury  properly  found  the  issue 
tor  the  state.  This  view  seems,  virtually, 
to  beconceded  to  becorrect  by  app^lant'a 


counsel;  forin discnsBiugthlabraDchcrfthe 
case,  we  find  this  sentence  In  connsri's 
brief :  "  Time  was  susceptible  ol  proof,  and 
the  conrt  could  decide  upon  its  sufficiency, 
if  the  Issue  was  left  to  the  Jury. "  This  is 
In  i>eriect  accord  with  onrview.  The  time 
consumed  by  the  Jury  was  one  ot  tact.and 
susceptible  fA  proof.  The  sufficiency  ot 
time  for  due  deliberation  was  a  legal  qnes- 
tion,  for  the  court,  and  one  that  was  not 
to  be  submitted  to  the  iury. 

But  it  Is  insisted  that  the  testimony  of 
the  trial  Judge  who  presided  on  defend- 
ant's former  trial  below,  as  well  aa  that  ot 
the  Jurors  who  were  discharged  on  that 
trial,  was  Improperly  given  to  the  Jury. 
We  are  at  a  loss  to  imagine  why  the  facts 
on  which  the  trial  Judge  acted  in  consider^ 
lug  the  question  of  l^al  necessity  for  di»- 
charge,— the  facts  then  In  his  posseeelon, 
and  which  satisfied  his  mind  that  the  Jury 
could  not  agree,— -and  the  facts  disclosed 
by  the  Jurors  tfaems^vee,  which  demon- 
strated that  then-  conld  not  agree,  were 
not  compel^t  evidence  on  the  trial  of  the 
Issue  presented.  It  occurs  to  us  that  this 
evidence  of  the  Judge  and  the  Jurors  waa 
not  only  tree  from  objection,  bat  was  the 
very  best  evidence  that  conld  have  been. 
ottered. 

As  to  defendant's  second  plea,  of  former 
Jeopardy  ,we  are  of  opinion  thatthexe  was 
no  error  in  the  action  of  the  court  below. 
In  Ita  dealing  with  this  plea.  The  defend- 
ant was  arralgnd,  and  the  verdict  ren- 
dered, on  the  original  indictment.  During 
the  progress  of  the  trial,  It  was  ascertained 
that  this  indictment  bad  been  lost;  and 
the  state  was  permitted  to  substitute  an- 
other indictment,  then  returned  into  court 
by  a  grand  Jury,  at  the  time  in  session, 
identical  with  the  lost  one.  But  before 
the  case  had  been  given  to  the  Jun^  the 
original  indictment  was  found,  and  was 
handed  to  the  Jury  on  Its  retlremoit;  the 
substituted  one  having  been  witiidrawn. 
The  defendant  was  not  in  any  way  pr^u- 
^iced  by  this  action.  Indeed,  it  is  impos- 
sible to  conceive  how  any  hnrt  could  have 
occurred  to  him  by  this  course.  We  can- 
not bring  ourselves  to  sanction  tor  a  mo- 
ment the  idea  that,  whenever  an  Indict- 
ment, which  is  a  criminal  pleading.  Is  lost 
or  mislaid  or  stolen  during  the  progrees 
of  a  trial  for  a  capital  felony,  there  can 
be  no  substitution  of  the  missing  paper, 
but  that  in  every  such  case  there  must  fol- 
low the  dlBchatvB  ot  the  prisoner.  We  bold 
to  the  reasonable  rule  that  a  crintlnai 
pleading,  like  any  other,  may  be  supplied 
by  snbstitntion,  in  some  proper  way, — in 
the  manner  prescribed  by  law. 

Touching  the  error  allied  by  defendant*8 
counsel,  to  be  found  in  the  refusal  ot  the 
court  to  permit  the  witnesses  Johnson 
and  Dickson  to  testify  to  what  King,  the  de- 
ceased, said  after  hla  wounding  and  beiore 
his  death,  we  are  ot  opinion  that  the  ac- 
tion complained  of  was  altogether  proper. 
The  record  shows  that  this  testimony  was 
sought  to  be  introduced  as  containing  the 
dying  declarations  ot  the  deceased;  but 
this  proposition  is  so  palpably  indetenalble 
that  it  Is  abandoned  here,  and  its  attempt- 
ed introduction  sought  to  be  Justified  on 
the  ground  that  they  were  deelarationB 
made  against  the  declarant's  Interest,  and 
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tberelore  admissible  here,  as  In  dTil  pro- 
ceedings. This  doctrine  Has  never  recdred 
the  sanction  ot  any  court,  so  far  as  we  are 
advised,  nordoesthe  able  and  astnteeonn- 
«el  offer  any  support  derived  from  reason. 
We  cannot  see  the  slightest  analogy  be- 
tween declarations  made  acalnst  Interest 
by  a  saltor  In  a  cirll  proceeding  and  dec- 
larations by  a  slain  man.  not  made  in  ar- 
tleulo  mortis,  under  a  sense  of  impending 
^Issolntion,  and  alter  an  abandonment  of 
all  hope  by  the  deelarcmt.  How  any  dec- 
laration can  be  said  to  be  against  the  In- 
terest ot  a  man  already  passed  Into  the 
-other  world,  and  beyund  the  reach  of 
«vei7  earthly  tribunal  and  all  mrtbly 
power,  Is  wholly  Incomprehenslbla  to  os. 

The  assignment  ot  error  which  raises  the 
'disqualification  ot  the  Juror  Johnson  be- 
•canse  of  his  prejudice  is  not  well  taken. 
There  Is  nothing  in  all  the  evidence  on  this 
proposition  which  Is  even  persnasive  to 
show  that  Johnson  was  not  altogethCT 
competent  to  serve  as  a  juror.  The  Juror 
Is  not  shown  to  have  ever  heard  what  the 
evidence,  or  any  part  of  It,  was,  before  he 
beard  It  in  the  Jury-box ;  and  It  seems  im- 
pofliAble  that  he  could  haveMther  formed 
or  expressed  an  opinion  as  to  defotdant's 
^ilt.lnthe  absence  ot  proof  of  anyknowl- 
«dge  of  the  evidence.  He  is  shown,  talrly 
w&l,  to  have  had  not  a  favorable  opinion 
of  the  character  of  the  accused,  and  per- 
haps no  better  opinion  of  that  ot  the  de- 
ceased ;  bat,  It  a  gofxl  opinion  of  the  char- 
acter ot  every  accused  person  shall  be  held 
requisite  tor  quallflcatlon  tor  Jury  service, 
then  the  worst  class  of  criminals  must,  or- 
^linarlly,  go  unwhipped  ot  public  Justice. 
There  was  no  hostility  or  onfriendltness 
to  the  man.  There  was,  at  the  most,  dis- 
approbation ot  his  unlovely  character. 
But  this  did  not  and  should  not  be  held 
dlsqnaliflcation  as  a  Juror.  Nor  was  there 
•neb  evidence  of  a  preconceived  opinion  as 
will  warrant  us  in  saying  the  court  below 
was  not  Justified  in  refusing  to  believe  that 
the  Jnror.  In  this  Instance,  was  so  biased 
as  to  unfit  him  for  Jury  service. 

The  introduction  of  the  record  ot  the 
conviction  ot  detendant*8  witness  Mlse  on 
a  charge  ot  larceny  of  the  taking  a  hog, 
without  felonious  Intent,  was  not  error. 
Under  section  1607  of  the  Code  of  1880,  the 
record  of  the  conviction  of  a  witness  ot 
any  "crime"  may  be  given  In  evidence,  as 
aHecting  the  credibility  of  such  witness; 
and  section  3106  declares  that  any  "  viola- 
tion ot  law  "Is a  crime,  In  the  general  sense 
4n  which  that  w<»d  in  emplo^d  in  section 
1607. 

It  is  contended  torappellant  that  the  re- 
fusal of  the  court  to  wait  longer  for  the 
witness  Defoor,  that  he  might  testify  on 
•defendant's  motion  to  recall  the  sentence 
and  for  a  new  trial,  is  also  error.  The 
Judgment  of  the  court  below  in  overruling 
defendant's  motion  for  a  new  trial  was 
made  on  the  Mh  dayot  December.  Insnp- 
port  of  that  motion  for  a  new  trial,  a  wlt^ 
neas  (Bell)  testified  that  Defoor  was  pree- 
«t  and  heard  the  statements  desired  to  be 
foe  Introduced  as  showing  why  sentence 
should  be  recalled  and  a  new  trial  award- 
ed ;  and  yet  no  steps  were  taken  by  de- 
fendant to  secure  Defoor's  presence  until 
the  12th  day  ot  December,  though  defend- 


ant and  his  counsel  were  both  In  conrt 
when  Bell  made  his  statement  touching 
Defoor's  knowledge  ot  the  facts  on  this 
point.  The  court  did  await  Defoor's  ar- 
rival until  some  time  during  the  day  fol- 
lowing, and  then,  declining  to  wait  longer, 
overruled  defendant's  motion.  There  wwe 
two  other  persons  who  were  said  by  th* 
witness  Bell  to  have  bem  present  and 
heard  the  statements,  to  testify  concem- 
ingwhlch  Defoor  was  desired  as  a  witness. 
These  witnesses  were  duly  subpoenaed  and 
appeared,  and  neither  were  introduced  by 
d^endant  In  support  of  his  motion.  Un- 
der all  the  circumstances,  we  cannot  say 
the  court's  action  was  either  arbitrary  or 
nnreaaonable. 

We  deran  it  necessary  to  consider  only 
one  other  assignment  of  error.  The  9ta 
Instruction  for  the  state  Is  in  these  words : 
"If  the  minds  and  consciences  ot  the  Jury 
are  fully  satisfied,  by  all  the  evidence  in 
this  case  that  H^m  was  hunting  King  to 
kill  him,  armed  with  a  deadly  weapon  pro- 
vided for  that  purpose,  and  that,  when  he 
found  King,  he  provoked  a  difficulty  with 
King,  or  was  the  aggrsBsor  In  the  dlffleultj 
with  King,  in  which  he  killed  King,  then 
he  is  guilty,  even  though  he  killed  King  in 
self-detense. "  We  see  no  error  in  this 
change,  under  the  facts  proved  on  the  trial. 
It  is  In  complete  harmony  with  the  lawaa 
announced  in  Cannon  v.  State,  67  Miss. 
147,  and  In  Allen  v.  State.  66  MIbb.  886, 6 
South.  Rep.  242.  There  could  be  no  other 
rule  ot  safety,  so  long  as  the  violent  hunt 
up  th^r  victims  to  slay  them.  How  shall 
a  man  be  heard  In  a  court  ot  Justice  to 
discourse  of  the  divine  right  of  self-defense 
while  bis  bands  are  yet  red  with  the  blood 
ot  the  object  of  his  malice,  whom  he  has 
sought  out  tor  the  purpose  ot  killing, 
armed  suitably  to  aecompllsh  his  murder- 
ous design,  but  whom,  having  found,  he 
has  provoked  or  driven  into  a  rencounter, 
and  then  put  to  sudden,  cmel  death?  Let 
it  be  understood,  at  any  rate,  that  such 
plea  ot  self-d^ense  will  not  avail  to  save 
In  this  court  of  last  resort. 

The  Judgment  of  the  court  below  was 
abundantly  warranted  by  the  evidence, 
and  is  approved  by  us.  Affirmed. 


Joms  Bt  si.  T.  Oaddu. 
(iSuprwM  Court  ctf  JWtMlwtppf.  April  18,1890.) 

ADVSBSB  POS8B88ION. 

1.  In  i^ectment  tor  a  tract  of  laod  lying  be- 
tween two  plantations,  plalotifl  showed  a  valicL  pa- 
per title  under  tbe  former  owner  of  one  of  them. 
Defendants  showed  that  B.,  who  owned  the  other 

filontatlon,  had,  in  186S,  snrnmoded  it  with  a  hedge, 
aoloelng  the  tract  bi  question,  which  he  olaimed 
as  part  of  his  land :  that  he  and  his  heirs  oontinued 
In  possession,  ooluvatlag  and  oontrolliDg  the  tract 
nnul  the  war,  daring  which  the  plantation  was 
abandoned,  though  tbere  was  always  the  onfmu* 
revertandi;  that  after  the  war  B.'s  heirs  retook 
possession  of  the  land,  incloding  the  tract  in  ques- 
tion, though  it  was  then  nnfeneed  and  nncuravat. 
ed;  that  in  1874  they  pat  an  agent  Inchai^who 
took  possession  of  the  land,  including  this  tract, 
and  who  has  remained  in  possession  ever  sinoe; 
that  in  188!!  he  inclosed  part  of  the  plantation,  in- 
cluding the  tract  in  controversy;  that  this  tract 
was  recognized  throughout  the  neighborhood  as 
part  of  t£e  plantation,  and  that  neither  plaintiil 
nor  any  one  under  whom  be  olaimed  had  ever  as- 
serted tiUe  thereto  untU  1339.  jaebL  that  detend- 
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aats,  olalmine  ander  B.,  Mb  heirs  and  vendea*, 
shOTred  a  8^>oa  tttie  by  advene  poMeseioo. 

a.  The  eotry  of  pUintUt  under  a  valid  deed  of 
the  adjoiDiDg  plantation,  la  which  was  inoluded 
the  tiract  in  oontroTersy,  and  his  actual  occupation 
of  all  the  land  thereby  convoyed  except  this  tracts 
to  wblob  be  asserted  no  tdalm,  was  not  snob  pos- 
session under  color  of  tUle  as  ooold  divest  defend- 
ant's  adverse  title. 

Appeal  from  drcnltcourt,  Madison  coun- 
ty ;  J.  B.  Chrkman,  Jndgo. 

Nageat  &  McWWte  and  Smttb  A  PoweU, 
for  appellants.       B.  Pntt,  fur  appeUee. 

Woods,  O.  J.  Tbls  was  an  action  of 
ejectment  brought  by  Gaddls  lor  the  S.  % 
of  N.%  of  N.  %o1S.%  of  section  8,  town- 
ship 8,  ranfire  1,  in  Madison  county.  The 
plalntilt  claimed  under  title  derived  from 
Thomas  Shauklefurd,  and  offered  in  sup- 
port of  this  claim  a  deed  from  one  Brack, 
the  assignee  in  bankruptcy  of  said  Sbackle- 
ford,  to  one  Allen,  plaintiff's  vendor,  and 
in  addition  aliases  entrance  upon  and  oc- 
cupation of  this  particular  parcel  of  land, 
In  addition  to  the  other  lands  constituting 
the  Shackleford  plantation,  for  mora  than 
10  years.  Jonea  and  his  co-defendant  be- 
low claim  by  virtue  of  the  actual,  open, 
and  adverse  possession,  for  nearly  96 
years,  by  W.  1*.  Balfour  and  bis  heirs  and 
their  vendees,  nnderthe belief  that  theland 
Inqoestion  was  part  of  theBalfourplanta- 
tlon.  They  show  that,  as  far  back  as  the 
year  1856,  (how  much  earlier  does  not  ap- 
pear,) Balfour  claimed  this  particular  lot, 
and  bad,  befora  the  date  named,  put  a 
hedge  around  his  entire  plantation,  includ- 
ing tbls  particular  piece  of  ground,  and 
that,  up  to  the  year  1869,  the  date  of  Bal- 
four's  death,  be  bad  culttvated  and  con- 
trolled It  as  a  constituent  part  of  his  plan- 
tation; that  Balfour's  heirs,  and  the  pur- 
chasers under  them,  have  been  continu- 
ously, notoriously,  and  adversely  in  pos- 
session from  the  date  of  Balfour's  death 
until  the  present  day. 

The  multiplicity  of  qaestlons  toncblngtbe 
regularity  of  the  tax-sale  ol  the  land,  and 
the  validity  of  the  tax  collector's  deed  to 
the  state,  and  the  sufficiency  of  the  certifi- 
cate of  the  auditor  of  public  accounts  to 
show  investiture  of  the  title  of  the  state  In 
Shackleford ;  the  validity  or  invalidity  of 
the  deed  from  Breck.Shackleford's  assignee 
In  bankruptcy,  to  Allen,  the  vendor  of 
Gaddls,  the  plaintiff  herein  below;  and  the 
state  ol  the  title  as  affected  by  the  rigfata 
of  Hill,  to  whom  Shackleford  conveyed  the 
land.  In  1860,  and  out  of  whom  the  record 
in  this  case  efaowa  no  divestiture  of  title, 
and  the  rights  of  McMicken  and  Feam.  the 
trustees  to  whom  Shackleford  conveyed 
the  property  in  1H66,  to  serure  hie  credit- 
ors,— we  pass  by  as  matters  of  curiousand 
Interesting  speculutton  merely,  in  view  of 
the  opinions  which  we  entertain  and  the 
conclusion  at  which  we  have  arrived. 

l^t  us  concede  the  validity  of  the  deeds 
offered  in  evidence  on  the  trial  below  by 
Gaddls,  and  the  regularity  of  the  proceed- 
ings by  which  these  deeds  were  acquired, 
and  let  us  also  concede  that  Gaddls  ob- 
tained a  valid  paper  title  to  the  laud,  by 
virtue  of  the  conveyance  from  Breck, 
Sbacklefonl's  assignee,  to  Allen,  Gaddls* 
immediate  vendor,  in  1871,  as  well  as  to 


Shackleford'a  entire  plantation,  and  'the 
inquiry  remains,  how  will  the  rights  of 
those  claiming  under  Balfour  be  affected  ? 
To  answer  this  inquiry,  it  becomes  necea- 
sai7  to  examine  the  -attltade  of  Balfour 
and  his  helra  and  thdr  vendees,  before  and 
at  the  time  of  and  subseqaent  to  this  sale 
by  Breck,  Shackletord's  assignee,  to  Allen, 
the  plaintiff's  vendor. 

As  eariy  as  the  year  1856  (how  much 
earlier  does  not  appear,  as  has  already 
been  said)  we  find  W.  L.  Balfour  in  possea- 
slon  of  this  lot  of  land,  claiming  it,  culti- 
vating it  as  part  of  his  inclosed  planta- 
tion, and  exerdalng  tbe  nsoal  rights  uf 
ownastaip  over  It.  We  find  the  dividing 
line  between  the  plantations  of  Balfoar 
and  Shackleford  (whether  by  agreement 
and  consent  or  by  mistake  we  do  not 
know)  had  been  so  established  and  perma- 
nently marked  by  a  hedge  row  as  that  the 
lot  of  land  now  in  dispute  was  placed  in 
Balfour's  plantation,  and  Inside  the  geo- 
CTal  hedge  inclostng  all  Balfour's  lands, 
and  tbls  condition  remained  undisturbed 
and  nncomplalned  of  ontil  the  death  of 
Balfoar.  in  the  year  1868.  After  Balfoar'a 
death  we  find  hu  heirs  still  possessing  and 
cultivating  the  land  as  their  ancestor  had 
done,  and  we  find  Hill,  to  whom  Shackle- 
ford had  sold  his  plantation  In  1860,  ac- 
quiescing in  and  recognlshig  the  claim  of 
the  Balfourstottae  now  disputed  territory. 
We  find  that,  during  tbe  oontinoanoe  of 
the  late  civil  war  between  the  states,  agrl- 
cuitural  operations  on  the  Balfour  planta- 
tion were  practically  suspended,  and  tbe 
place  itself,  now  and  then,  as  the  exigen- 
cies of  active  hostilities  demanded,  waa 
abandoned.  But  we  find,  too,  then  was 
always  the  animua  remttutdi  ia  tiie  heart 
of  the  refugees,  and  an  actual  return  when 
the  storm  had  swept  by,  and  a  reposses- 
sion of  the  abandoned  home  and  domain. 
We  find,  with  the  close  of  the  war,  that 
the  cultivation  of  the  Balfour  plantation 
practically  dosed,  and,  except  In  little 
patches,  (as  the  evldMice  denominates 
them,)  the  once  fertile  and  valuable  lands 
have  lain  oat,  open  and  nnlmced  and  nn- 
tilled.  We  find  fn  1874  that  the  last  Bal- 
fonr  ceased  to  pereonally  look  after  and 
control  the  plantation,  and  that  Col. 
Kearney  was  then  put  in  poeseeslon  and 
change  of  tbe  same,  as  agent  of  the  Bal- 
fours,  and  that  he  took  possesaion  of  all 
the  Balfour  lands.  Including  the  40  acres  In 
controver8y,and  that  he  has  so  eontlnned 
in  possession  ever  since.  We  find  that.  In 
the  year  1886,  Kearney  Inclosed  wiUi  a. 
wire  fence  a  part  of  the  Balfour  planta- 
tion, and  that  the  entire  lot  in  controrersy 
was  embraced  in  this  Inclosure.  We  find 
that  the  land  In  dispute  was  universally- 
recognised  in  the  neighborhood  as  a  part 
of  the  Balfour  plantation.  We  find  no  as- 
sertion ol  claim  or  right  to  tbe  land  oa 
the  part  of  Shadcltford  or  HIU  or  Allrai, 
ever  at  any  time.  We  find  Oaddis,  the 
plaintiff,  only  asserting  any  claim  In  the 
year  18S9. 

Having  thus  examined  the  attitude  of 
the  Balfour  heirs  and  claimants,  together 
with  tbe  clreumstances  marking  their  poa- 
sesslon,  let  us  torn  to  the  alleged  entry 
and  possession  of  Allen,  ander  his  convey- 
ance from  Breck,  assignee  ol  Bliacklefora. 
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We  And  that  not  only -the  laetB  erldenc- 
1ns  till*  claim  and  pomeealon  at  tiie  de- 
tendaotB  are  not  dUpoted,  but  that  it  la 
afflrmatiTely  made  to  appear  by  plaintiff 
th  at  Capt.  PrieBtly,  who  always  represent- 
ed Allen,  never  waa  in  actual  possession ; 
lor  he  testifies  that  be  does  not  know 
whether  he  erer  so  m  neb  as  went  on  the 
lot  of  land,  and.  In  fact,  be  Is  unable  to 
say  that  he  evoi  cwtalnly  knows  where 
tbe  lands  really  Ue.  Allen  blmsdt  is  not 
■bown  ever  to  hare  seen  the  land,  and 
Brack's  deed  to  Allen  was  only  put  on  rec- 
ord in  tbe  month  of  October,  1K86. 

Now,  then,  under  the  doctrine  an- 
noanced  by  tiiis  court  in  Metcaif  v.  Mc- 
Cotchen.  W  Mies.  145,  it  Is  clear  that  Bal- 
loar  or  his  hetrsand  vendees  haveacquired, 
under  their  claim  to  poBseaslon  ot  the 
land,  a  titie  thereto,  unless  the  entry  of  Al- 
len, under  his  deed  from  Breck,  assl^ee, 
upon  tbe  Sbackleford  plantation,  drew  to 
him  the  conHtroctlve  posseesion  ot  this 
particalar  lot,  which  was  named  In  his 
said  deed  In  connection  with  ckll  the 
lands  maklnflf  up  the  Sbackleford  plan- 
tation, and  so  put  an  end  to  the  claim 
and  posseesion  ol  the  Baifonrs  and  their 
vendeea.  The  rule  is  laid  down  as  Btat< 
ed  by  appellee's  counsel.  In  Banna  t.  Ren- 
fro.  S2  Miss.  125.  that  "It  la  well  settled 
that,  where  a  party  enters  under  color 
of  title,  be  Is  not  considered  as  a  mere  dis- 
seisor, and  confined  to  tbe  part  ot  the 
premises  In  his  actcal  occupancy,  but  his 
claim  extends  to  all  the  lands  embraced 
in  the  deed  under  which  he  clalma. " 

The  role  is  correct,  but  this  limitation 
opon  the  rule  must  not  be  overlooked, 
vis.:  "If  the  title  was  only  void  as  to  a 
part  ot  the  land  conveyed,  the  occupation 
of  that  part  to  which  the  fcrantor  bad 
title  will  not  fl^ve  the  grantee constroctlTe 

gossesslon  of  tbe  other  part  to  which  he 
as  no  title,  so  as  to  disseise  tbe  real  own- 
er;" and,  to  dlveet  the  rightful  owner  "of 
tbe  whole  tract  described  In  the  deed,  the 
partial  occupation  mnstbe  of  such  a  char- 
acter as  to  give  rise  to  a  reasonable  pre- 
sntnptton  that  the  owner  knows  that  the 
entry  was  made  undercolor  ot  title;  and 
If  this  presumption  be  not  reasonable,  un- 
der tbe  clrenmstancee  of  the  case,  "Uie  dis- 
seisin will  not  extend  beyond  the  actual 
occupation."  Tied.  Real  Prop.  $  696. 
See  Bailey  v.  CarIeton,12N.H.  9;  Jackson 
V.  Woodruff,  1  Cow.  286;  Osborne  v.  Bal- 
lew,  12  Ired.  878;  Selgle  t.  Loudeibangh,  6 
Pa.  St.  490. 

Applying  these  principles  to  the  facta  of 
tbe  case  at  bar,  and  conceding  tor  the 
Breck  deed  to  Allen  all  that  appellee  in- 
sists upon,  it  Is  nererttaeless  apparent 
that  there  was  no  disseisin  of  the  Balfour 
claimants  of  the  lot  in  question,  and  that 
the  actual  occupation  of  the  Sbackleford 

Elantatlon  proper  by  Allen  did  not  give 
1m  constructive  possession  of  this  par- 
ticular parcel  upon  which  he  did  not 
enter,  and  which  the  Baifonrs  and  their 
vendees  continued  to  claim  and  occupy. 

It  follows,  in  our  opinion,  that,  as 
against  Sbackleford  and  those  claiming 
title  derivatively  from  him,  the  claim  of 
the  Balfour  heirs  and  their  vendees  baa 
ripened  into  a  vqlld  title.  And  conceding 
tlie  Tatidlty  ot  the  tax-deed  from  Moor- 


mem,  tax  collector,  and  tbe  snfflctracy  of 
Uie  auditor's  certificate  to  show  a  sale  by 
the  state  to  Sbackleford,  (as  to  which  we 
express  no  opinion,)  yet  it  Is  manifestly 
apparent, from  an  inspection  ot  tbe  record 
before  ns  on  this  point,  that  this  title  did 
not  pass  to  Allen  by  tbe  deed  of  Brack,, 
assignee. 
Beversed  and  remanded. 


Walkeb  et  al.  t.  Walksb  et  aJ. 
(Supreme  Court  of  Mississippi.  May  6, 1890. ) 
Wnj,B— Attestation— FiTOiROB  or  Coubt. 

1.  A  will  was  prepared  at  testator's  dictation, 
and  at  bis  request  tbree  persona  were  called  to  wit- 
ness its  execution.  The  paper  was  then  handed  to 
Mm,  with  the  remark,  '*Uerelayourwill,"wbere- 
at  he  put  on  his  spectaoles  and  either  read  or 
glanoea  over  it,  and  then  sig nea  It.  He  then  asked 
the  witnesses  If  they  oould  identify  bis  signature 
and,  after  examination,  they  said  th^  could  and 
thereupon  subscribed  it  within  a  few  feet  of  him 
and  where  he  oould  see  them  by  turning  his  heed 
upon  the  ttfUow,  whloh  he  WM  tmMj  able  to  dow 
field  a  sumoient  attestation. 

2.  Whereajury waswaived,andtlieissuesab- 
mitted  to  the  chancellor,  his  fliutuig  will  not  be 
diatnrbed,  nolesa  without  evidenoeto  support  it 

Appeal  from  chancery  court,  Marshall 
county;  J.  O.  Hall,  Chancellor. 

J.  H.  Watson,  tor  appellants.  F^t  A 
Faott  for  appellees. 

Woods, G.  J.  Thelasnetfer/Mvit  vel  son 
was  tried  before  the  chancellor,  the  par* 
ties  having  waived  a  Jury,  and  the  Issue 
was  found  for  the  contestees.  We  must 
treat  this  finding  as  that  of  ajnry.and  de- 
clined to  disturb  It, unless  unsupported  by 
evidence.  Briefly,  the  facta  are  that  the 
will  waa  prepared  at  the  dictation  of  the 
testator  about  ten  days  before  its  «ecn- 
tlon,  and  that  on  that  occasion  the  three 
subscribing  witnesses  were  called  in,  at 
tbe  rcqneat  and  desire  ot  the  testator,  to 
attest  tbe  execution  ot  the  Instrument. 
There  Is  evidence  to  the  effect  that,  after 
the  witness^  had  been  informed  of  the 
purpose  In  calling  them  In,  and  bad  been 
Introduced  into  tbe  testator's  sick  cham- 
ber, the  drawer  ot  the  paper  handed  it  to 
the  testator,  with  tbe  remarie, "  Hen  Is 
your  will;"  and  that  the  testator,  alter 
calling  for  his  spectacles  aud  putting  them 
on,  either  read  or  glanced  over  the  will, 
and  signed  it  thereupon.  In  the  presence  of 
tbe  witnesses.  There  Is  also  eridence  that. 
Immediately  after  the  testator  had  signed* 
he  inquired  ot  witnesses  whether  they 
could  IdenWy  bis  signature,  and  that, 
afterexaralnatioB.theydeclared  tiieir  abil- 
ity to  do  so.  The  whole  evidence  (with 
only  a  single  variant  note)  declares  that 
the  instrument  was  at  once  attested  by 
the  subscribing  witnesses,  in  tbe  testa- 
tor's room,  within  a  few  feet  ot  him,  as  he 
lay  upon  his  bed,  and  that  the  testator 
could  have  witnessed  this  attestation,  if  he 
had  so  desired,  having  only  to  turn  bis 
head  to  see  what  was  done.  That  he  was 
abundantly  able  physically  to  move  his 
head  is  perfectly  manifest. 

On  this  statement  of  tact,  It  plainly  ap- 

gears  that  the  instrument  was  dictated 
y  the  testator,  and  signed  by  him  with 
knowledge  of  its  character  and  contents, 
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«■  and  for  bUi  wIU.  This  meets  all  the  re- 
^DlrementB  of  our  Bt&tate  as  to  pnbUca- 
tion,  provided  the  rabscrlblng  wltnesaes 
att«Bted  by  Blgninff  In  the  testator's  pres- 
ence. We  have  no  doabt,  from  all  the  evi- 
dence, that  the  witnesses  signed  In  the 
presence  of  the  testator.  Be  mifcht  read- 
ily have  Men  the  attestation,  U  he  wished 
to  do  so,  by  merely  tarnlt^  his  head  upon 
his  pillow.  "When  the  testator,  having  a 
mental  conselonsness  of  the  act  which  Is 
performed,  in  consequence  of  the  position 
in  which  he  lies  upon  his  bed,  does  not  act- 
ually see  the  attesting  witnesses  subscribe 
their  names,  the  attestation  will  be  good, 
provided  hs  bad  the  physical  ability  to 
change  his  position,  and  by  doing  so  conld 
bare  seen  the  proceeding."  Watson  v. 
Pipn,  82  Miss.  451.  The  attestation  would 
appear,  therefore,  to  hare  been  altogether 
aufflcient. 
Affirmed. 


Wilson  et  aJ.  t.  Stkbs. 
{Supreme  Court  iff  JUIsatnfs^  Miv  B,  IBBO.) 
Taxatiov — Rkdimption — LnOTATIOW— Iktasot. 

Coda  Mlu.  f  681,  provides  that  th«  owoer  of 
tsnds  sold  for  taxes  may  redeem  within  one  year, 
■and  that  infants  and  persona  of  irasoond  mind 
may  redeem  within  a  year  after  att^nlnfr  full  age 
«r  Baniiy.  HisZd,  that  where  adults  and  iofsnts 
are  co-tenants  of  lands  sold  for  taxes,  and  the  lim- 
itation has  expired  as  to  the  adults,  the  infanta  can 
only  redeem  their  interest,  and  not  the  whole  traot. 

Appeal  from  chancery  court.  Monroe 
county;  B.  MoFabland,  Chancellor. 

The  ancestor  of  appellants  (minors)  left 
certain  land,  which  descended  to  the  ap- 
pellant minors  and  certain  adult  heirs. 
Bald  land  was  sold  for  taxes,  and  bought 
In  by  the  appellee,  Sykee.  After  the  period 
lor  redemption  as  to  the  adult  hedrs  bad 
expired,  and  thetax-tltlehad  become  good 
as  against  them,  the  appellant  minors,  by 
their  next  friend,  filed  a  bill  to  redeem  the 
whole,  (said  minors  owning  one-seveuth 
interest  in  said  land.)  There  was  a  de- 
cree allowing  said  minora  to  redeem  their 
one-seventh  intereat,  from  which  they  ap- 
pealed, bpcanse  not  decreed  to  redeem  the 
whole  of  the  land  so  sold.  Theadult  heirs 
to  the  land  were  not  made  parties  to  the 
suit. 

QlUeylm  A  Leftwltcb,  for  appellants. 
JSy^kee  Jk  BlebardBon,  for  appellee. 

GooFBB,  J.  The  court  decreed  to  the 
complainants  the  right  of  redeeming  from 
the  tax-sale  their  full  Interest  In  the  lands, 
and  this  was  all  to  which  they  were  enti- 
tled. The  statute,  (Code.  §  631.)  after  pro- 
viding a  right  to  the  owner  of  lands  sold 
fortaxes  to  redeem  within  one  year,  saves 
"to  infants  and  persons  of  unsound  mind, 
whose  lands  may  be  sold  for  taxes,  the 

SClit  to  redeem  xba  same  within  one  year 
ter  attaining  full  age  or  sanity.  The 
saving  is  tothelnfant  to  redeem  his  lands, 
and  not  the  lands  of  another.  It  has  ref- 
erence to  the  estate  or  right  of  the  infant, 
which  it  preserves  from  final  loss  by  tax- 
sales  during  his  minority.  But  neither 
the  letter  nor  purpose  of  the  law  extends 
the  right  secured  to  the  Infant  to  the  pro- 
tection of  an  adnlt  co-tenant  of  the  lands 
■old.    The  complainants  have  no  Jut 


ground  of  complaint  (A  the  decree.  It  has 
given  them  a  right  to  redeem  their  inter- 
est In  the  lands.  The  adult  co-tenants 
cannot  assign  error  of  the  decree,  for  they 
were  not  partiesr  to  the  suit,  and.  If  tbey 
had  been,  their  right  of  redemption  has 
long  since  expired.  The  subject  undercon- 
rtderation  was  folly  exaiblned  by  the  su- 
preme court  of  Iowa  In  the  constmctlon 
of  a  statute  of  that  state  idmllar  In  its  ef- 
fect to  ours.  The  court  reviewed  tbe  aa- 
thorttles  relied  on  by  Mr.  Black  well  for  the 
proposition  that  infants  having  an  undi- 
vided interest  In  acommon estate  mast  re- 
deem the  whole,  and  therefore  may  re- 
deem the  whole,  and  showed  that  they 
did  not  support  the  rule  annooneecL  Ja- 
cobs V.  Porter,  S4  Iowa,  84L 
The  decree  la  affirmed. 


Fbui  et  al.  v.  Pobtwood. 

(Supreme  Court     Mi»aUHppU  Hay  8^  IMO.) 

Wrongful  A-monmrr— Kevdsal  ot  Ckkoit. 
Plaintiff's  agent  presented  a  bill  to  defend- 
aDt«  which  the  latter  offered  to  pay  if  a  certain 
undisputed  credit  were  allowed  thereon.  The 
agent  refused  the  offer,  and  immediately  attached 
defendant's  property,  field,  that  the  attachment 
was  wrongful,  ud  oamages  were  property  awud- 
sd  therefor. 

Appeal  from  circuit  coart,  L^ore  coun- 
ty;  J .  B.  Chhisman,  Judge. 

Appellants,  Feld  &  Sllvert>erg,  by  tbelr 
agent,  attached  the  appellee,  Portwood, 
on  a  debt.  Portwood  did  not  dispute  the 
debt,  but  claimed  a  credit  which  he  had 

f>ald,  and  ottered  to  pay  the  balance.  The 
ury  found  that  the  attactameat  waa 
wrongfully  sued  oat,  and  found  damacea 
against  Feld  &  Silverberg  thntfor,  on 
wjiicb  Judgment  was  entered.  PlaintifiB 
appealed. 

Buab  (ft  Gardner,  tor  appellanti.  Golo- 

man  A  Barry,  tor  app^ee. 

CoopEB,  J.  The  nncontroverted  fact 
that  Portwood,  the  debtor,  offered  to  pay 
to  the  plaintiffs'  agent  the  total  sum  due 
to  them,  and  the  manifest  effort  of  the 
plaintiffs  to  pervertthelaws  relative  to  at* 
tachment  by  suing  out  the  writ  because 
Portwood  would  not  pay  the  account  aa 
presented,  waiving  a  credit  to  which  h« 
was  entitled  byreasonof  a  payment  ther&> 
tofore  made  by  him  on  the  account,  re- 
lieves us  ot  tiie  duty  ot  coniddering  the  ei«- 
rors  assigned  to  the  action  of  the  court 
upon  tlie  Instructions. 

There  is  no  pretense  of  support  to  anr 
claim  by  the  plaintiffs  of  a  real  dispute  be- 
tween them  and  the  defendant  In  reference 
to  the  sum  due  them.  Their  agent  pre- 
sented an  account,  which  Portwood  offered 
to  pay  if  credited  with  a  former  payment 
he  had  made,  aa  to  which  payment  then 
Is  no  dispute.  The  ag«itrefosed  to  accept 
his  money,  and  recklessly,  and  appamtUy 
maliciously,  sued  out  an  attachment  tor 
the  whole  of  the  account.  Whatever 
rights  of  attaching  are  given  by  our  laws 
tire  given  to  enable  creditors  to  collect 
theirdebts  against  debtors  refaslngto  pay 
what  they  owe;  they  cannot  be  invoked 
by  a  creditor  whose  debtor  otters  to  pay 
aU  that  he  owes.  Our  lemarka  are,  oi 
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course,  applicable  to  casee  such  as  this,  In 
which  there  la  not,  and  has  not  been,  any 
real  controTersy  or  dispute  betwnen  the 
pai'tles  as  to  the  amunnt  of  the  debt,  and 
an  undlspnted  oiler  to  pay  the  sam  due  la 
shown. 
The  Jndgmoit  Is  affirmed. 


MiTGBBi,!.  T.  Stats. 
(Aqnnw  Covert  of  Mlsslsalppt.  Hay  B,  1880.) 
Licnm  Tur-SHwiKoJiAOHna  Aobhot. 
Under  Code  MiM.  1 665,  which  Imposes  a  tax 
on  Bewlng-maohlne  arenoies,  a  place  where  ma- 
chines are  stored,  ana  from  whlon  they  are  taken 
by  persons  who  seek  pnrchasers  In  their  homes,  is 
an  ''agency,*  although  the  books  of  seoonat  are 
not  keiit  therein :  on^  where  the  tax  due  on  snoh 
s  plsoe  has  not  been  paid,  the  person  in  charge 
thereof  Is  pmpsrly  oouTUCed  of  a  Ttolaitton  of 
the  law. 

Appeal  from  clrenit  court,  Lauderdale 
county;  S.  H.  Tekral,,  Judge. 

Code  1S80,  S  586,  imposes  a  prlTlle^  tax 
upon  sewing-machine  agencle8,'and  under 
the  law  clttea  and  towns  aro  permitted  to 
levy,  for  municipal  pmpama,  a  certain  per 
centum  of  the  state  tax  on  all  callings  and 
privileges  taxed  by  the  state.  The  city  of 
Meridian  had  Imposed  a  tax  on  sewing- 
machine  agencies.  Am>ellant,  Mitchell, 
was  in  charge  of  the  Singer  sewing-ma- 
chine agency  there,  and,  tailing  to  pay  the 
tax,  was  proceeded  against,  convleted, 
Ukd  Judgment  rendered  against  him,  from 
which  he  api>ealed. 

T.  A.  Wood,  for  appellant. 

CooPEB,  J .  The  establishment  at  Merid- 
ian la  a  sewing-machine  agency,  within 
the  meaning  of  section  686  of  the  Ck>de. 
The  fact  that  the  course  of  baalneSB  was  to 
supply  agents  from  the  room  who  made 
sales  by  seeking  customers  at  thelrhomes, 
instead  ol  selling  at  the  place  where  the 
machines  were  kept,  does  not  so  change 
the  character  of  the  business  as  to  exempt 
it  from  paying  the  privilege  tax  Imposed. 
The  iQ^tslature,  in  dealing  with  the  subject 
of  prlvil^:ee,  taxed  them  in  referraiee  totbe 
known  and  nsual  course  of  boslneas,  and 
the  burden  imposed  cannot  be  evaded  by 
ehaofi^ee  In  the  mere  form  of  transacting 
the  bustneas  Intended  to  be  taxed,  nor  by 
parceling  out  among  several  the  duties 
usually  pertaining  to  one. 

Tbe  fact  that  the  building  in  which  the 
agency  was  established  was  rented  by  the 
Singer  Sewtng-Macblne  Company;  that 
the  aisency  was  established  by  Weeks, 
who  lived  in  Mobile;  that  a  lady  was  em- 
ployed to  keep  the  account  of  stock,  and 
to  charge  up  the  machines  delivered  to  those 
who  were  employed  to  sell  them;  that 
these  agents  made  their  first  reports  di- 
rectly- to  the  office  In  Mobile;  and  that  the 
accounts  were  returned  to  Mitchell,  the 
appellant,  lor  collection,— are  Insufficient 
to  n^atlve  the  existence  of  a  taxable 
agency  In  this  state,  or  to  relieve  those 
aetuuly  engaged  in  Its  operation  from  the 
duty  of  paying  the  tax  imposed  by  law. 
The  effort  to  so  divide  the  responsibility  of 
Its  management  as  to  leave  no  one  liable 
to  Indictmrait  lorfalluretopay  the  tax  Is  In 
vain.  The  danger  Is  rather  Uiat  each  of 
the  namerons  managers  may  be  held  to 


be  Indictable  than  that  ^ther  may  escape. 

Weeks  having  escaped  conviction,  It  la 
not  necessary  to  express  an  opinion  rela- 
tive to  his  guilt  or  Innocence.  The  convic- 
tion of  the  appellant  is  supported  by  tiie 
evldenee,  and  the  Judgment  Is  affirmed. 


Hbfun,  County  Treasnrsr,  v.  KnvABn. 
{Supreme  Court  cf  Mississippi.   May  5, 1890.) 
8DSPBK8IOK  or  Limitations— Ksw  Pbohibe. 
Where  a  new  promise  was  relied  on  to  pre> 
rent  a  bar  by  Itmltauon  of  a  note  he3A  by  a  coun- 
ty treasarer,  the  fact  that  a  messenger  oaxried 
^mthe  promisor  to  a  sabsetiuent  treasurer  a  let- 
ter which  contained  926,  and  according  to  witneea- 
ei'  memoiy  read,  "Inclosed  I  hand  yon  tS6,  wbicb 

fon  will  credit  on  my  note  in  the  oounty  treasury, 
will  omne  down  soon,  and  pay  you  the  balance  of 
tbe  note, "  was  suffldent  proof  ta  tbe  new  promise 
to  prevent  a  bar. 

Appeal  from  chancery  court,  Itawamba 
county ;  B.  MoFarland,  Chancellor. 

Newaaa  Cajce,  for  appellant.  GajrU>n 
Jt  Anderson,  for  appellee. 

Cooper,  J.  W.  J.  Klnard,  Sr.,  on  the 
16th  of  March,  1881,  executed  his  note  for 
the  sum  of  9160,  payable  on  the  1st  day  of 
June  next  thereafter,  to  J.  W.  Brown, 
county  treasurer  of  Itawamba  county,  or 
bis  successor  in  office,  and  to  secure  the 
same  executed  a  deed  of  trust  upon  the 
lands  described  In  complainant's  bill.  In 
July,  1887,  Klnard,  Sr., conveyed  the  lands 
to  his  son  W.  J.  Klnard,  Jr.  In  Novem* 
ber,  1887,  Heflln,  the  successor  In  office  of 
Brown,  caused  the  lands  to  be  advertised 
for  sale  by  the  trustee  for  the  payment  of 
said  note;  and  thereupon  Klnard,  Jr., 
exhibited  this  bill  to  enjoin  the  sale,  upon 
the  ground  that  the  debt  secured  was 
barred  by  limitation.  The  dtfpndant  an- 
swered, setting  up  a  new  promise  In  writ- 
ing by  Klnard,  Sr.,  made  In  Marsh,  1884, 
to  one  Wiygul,  then  count?  treasurer,  to 
pay  the  note. 

The  case  turns  upon  the  sufficiency  of 
this  new  promise  to  prevent  the  bar  of  the 
statute  of  limitations.  The  evidence  shows 
that  on  or  about  the  SOth  of  March,  1884, 
Kinard  emt  by  one  Cayce  the  sum  of  $36 
to  Wiygul,  to  be  credited  on  the  note  In 
controversy,  and  at  the  same  time  wrote 
to  him  a  letter,  which  has  been  lost  or 
destroyed.  Cayce  was  examined  as  a  wit- 
ness, and  testified  that  Klnard  read  the 
letter  to  him,  and  tiiat  its  contents  were 
substantially  as  follows:  "Inclosed  I  hand 
you  925.00,  which  you  will  credit  on  my 
note  in  the  county  treasury.  I  will  come 
down  some  time  soon,  and  pay  you  the 
balance  of  tbe  note."  The  witness  states 
that  It  may  be  possible  the  words  used 
were,  "I  will  try  to  come  down  soon,  and 
pay  tbe  balance  of  the  note,"  but  to  the 
best  of  his  recollection  the  words  were, 
**!  will  come  down  soon, "etc.  Mr.  Wiy- 
gul, tho  former  treasurer,  was  examined 
as  a  witness,  and  be  proved  the  recdpt  by 
him  of  the  sum  sent  by  Cayce  on  the  24th 
of  March,  1884,  and  credited  It  on  the  note, 
which  was  the  only  note  then  held  by  the 
treasurer  against  Klnard,  and  that  the 
contents  of  the  letter  was  "about  In  these 
words:  'I  will  be  down  soon,  and  I  will 
pay  off  the  balance  of  the  note.'  *  **I  am 
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Dot  certain  that  these  were  the  exact 
words  of  the  letter,  but  It  Is  tbesubstance. 
He  also  said,  'Give  me  credit  on  the  note 
for  the  $26."' 

It  ia  supposed  hr  counsel  that  the  cases 
of  TrnsteeB  t.  Gnlman,  66  Miss.  148,  and 
Eckford  T.  Evans,  60  Ulss.  18,  are  declare 
against  the  sufficiency  oT  the  new  promise 
here  proved.  In  this  counsel  are  in  error. 
In  Trustees  v.  Oilman,  the  suit  was  upon 
an  account  stated,  and  assawpsit  for  rent 
dueand  formoney  loaned.  The  new  prom- 
ise relied  upon  was  this  writing:  "To 
Board  of  Trustees, C.  F.  Institute,  Canton, 
Mlss.~Qenta :  It  would  suit  my  couTen- 
lence  to  execute  my  notefor  balance  dne  lor 
rentpayableJan*ylst,1877.  J.J.Gilhan." 
This  Instrument  was  held  insafflclent,  be- 
cause It  tailed  to  Identify  the  debt  referred 
to.  The  court  said:  "It  mentions  a  bal- 
ance due  for  rent,  but  does  not  state  when, 
nor  for  what,  nor  to  whom  the  rent  ac- 
crued, nor  what  the  balance  was.  To  al- 
low all  these  things  to  be  proved  by  parol 
would  produce  the  evil  the  statute  require 
ing  an  acknowledgment  or  promise  In 
writing,  to  save  the  bar  of  the  statute, 
was  intended  to  prevent." 

In  Eckford  v.  Evans  the  writing  relied  on 
was  this:  "I  wrote  to  Mr.  McKnight  about 
the  first  of  this  month  to  kno  w  how  I  should 
send  the  money,  and  have  not  heard  from 
him.  I  am  going  to  Aberdeen  to-morrow, 
and  will  sraid  flity  dollars,  which  Is  all  I 
can  possibly  spare  at  present,"  etc.  It 
was  said  by  the  court  that  this  writing 
"does  not  referto  any  particular  indebted- 
ness, nor,  indeed,  to  any  debt  whatever, 
except  inferentially.  *  *  *  This  is  not 
such  written  walvw  or  promise  as  is  Inp 
tended  by  the  statute." 

The  decisions  in  these  cases  are  not  ap- 
plicable to  the  facts  dlscicwed  In  the  pres- 
ent record.  The  promise  here  was  to  pay 
the  note  held  by  the  county  treasurer 
against  Kinard.  The  note  In  evidence  is 
proved  to  be  the  only  one  held  by  him 
against  Kinard,  and  the  amount  due 
thereon  was  capable  of  bdngdeflnitely  and 
accurately  ascertained  by  mere  computa- 
tion of  interest  and  application  of  credits 
appearinR  on  It.  It  baa  never  been  held 
in  this  state  that  parol  evidence  is  Inad- 
missible to  apply  the  writing  to  its  sub- 
ject, and,  this  being  done  here,  there  is  no 
uncertainty  as  to  what  debt  was  meant 
by  the  writer. 

The  decree  is  revcnnd,  the  Injanctton  dls- 
wdved,  and  bill  dismissed. 


Broobb  v.  State. 
{Su/preme  Cowt  of  Misalsgtppi.  May  12,  1890.) 

BBS1.0H  or  THB  Pbicb— Oftbitsits  Laxoitags. 

A  charge  that  defendant  did  wIUfQllydia- 
tnrb  the  peace  of  one  H.  by  saytng  to  him  that,  if  be 
did  not  "dry  up, "  he  would  "slap  hell"  out  of  bim, 
and  that,  if  he  got  op  out  of  that  chair,  he  would 
kill  bim,  does  not  allege  a  crlmiDal  offense,  under 
Code  Miss,  i  2769,  punishing  the  wUUul  disturb- 
ance of  tbepeaoe  of  any  family  or  person  by  load  or 
unusual  noise,  or  by  any  tiunaltuooa  or  offenaire 
conduct,  nor  under  section  2T70,  making  it  an  of- 
fense to  enter  the  dwelling-house  of  another,  and, 
in  the  presence  or  hearing  of  the  family  or  of  any 
member  thereof,  make  use  of  "abusive,  profane, 
vulgar,  or  Indeoeat language." 


^peal  from  circuit  court,  Lee  county; 
L.  E.  Houston,  Judge. 

The  sections  of  the  Code  of  1880  referred 
to  in  the  opinion  are  as  follows:  "2769. 
Any  person  who  willfully  disturbs  the 
peace  of  any  family  or  person  by  an  explo- 
sion of  gunpowder  or  other  explosive  sab- 
stance,  or  by  loud  or  niiiunal  noise,  or  by 
any  tumultuous  or  offensive  conduct, 
shall, "  etc.  **  2770.  Any  person  who  entem 
the  dwelling-house  of  another,  •  »  • 
and,  in  the  presence  or  hearing  ol  the  fam- 
ily of  the  possessor  or  occupant  thereof, 
or  of  any  member  thereof,  *  •  *  makes 
use  of  abusive,  profane,  vulgar,  or  inde- 
cent language,  •  •  •  sh«dl,*ctc.  The  ap- 
pellant, Brooks,  was  arrested  and  brought 
before  a  Justice  of  the  peace  on  an  affida- 
vit that  he.  Jim  Brooks,  did  willfully 
disturb  the  peace  of  one  Harris  "  by  of- 
fensive conduct,  to-wlt,  by  saying  to  the 
said  Harris  that,  If  he  did  not '  dry  up,*  he 
would 'slap  bdl'oatof  him,  and  that  if 
be,  the  said  Harris,  got  ap  out  of  that 
chair,  he,  the  said  Brooks,  would  kill 
him,  **  all  done  in  a  threatening  and  angry 
manner.  Brooks  made  a  motion  bdore 
the  Justice  of  the  peace  to  quash  the  affi- 
davit because  (l)sald  affidavit  charges  no 
offense;  and  (2)  that  the  words  set  out  In 
the  affidavit  do  not  constitute  any  offense 
under  the  Code.  The  Justice  overruled  the 
motion,  and  gave  Judgment  against 
Brooks,  from  which  heappealed  to  tiiecU- 
cnlt  court,  where  he  agatn,  for  the  same 
reasons,  moved  to  quash  the  affidavit, 
which  motion  was  overruled,  and  he  was 
convicted  and  fined,  from  which  he  ap- 
pealed to  this  conrt. 

Gajrtoo  A  AaderaoD,  toT  appellant.  T, 
M.  Mttler,  Atty.  Gen.,  for  the  State. 

Woods,  C.  J.  The  reasonable  constroo* 
tdon  of  sections 2769  and2770ot  the  Revised 
Code  of  1880  will  demonstrate  the  error  of 
the  trial  court  In  refusing  to  quash  the 
affidavit  on  which  this  prosecution  was 
based.  It  is  obvious  that  these  two  sec- 
tions were  designed  to  prevent  the  dl». 
tnrbanee  of  the  peace  of  families,  whether 
consisting  of  one  or  more  persons.  Sec- 
tion 2769  was  intended  to  protect  the  fam- 
ily from  the  mfflanlsm  of  what  is  dmom- 
Inated  therein  "tumultuous  or  offensive 
conduct, "  and  section  2770  was  intended  to 
protect  the  family  from  the  rowdyism 
which  is  denominated  therein  "Indecent 
and  profane  language,  **  etc.  1* wo  oBttuiea 
against  the  peace  of  families  are  created, 
v».,  that  which  consists  of  offensive  con- 
duct, and  then  that  which  consists  of  tjf- 
tensive  language.  ByBectlon2770tbe  use  of 
the  prohibited  langua«:e  Is  made  criminal. 
By  section  2769  the  prohibited  conduct  la 
denonnced.  It  would  require  a  violent 
stretch  of  Interpretation  to  hold  that  the 
legislature  Intended  by  these  two  aectioiu 
to  flood  the  courts'  with  trifling  and  vexa- 
tious prosecutions  for  even*  mer^y  offen- 
sive word  spoken,  even  privately,  to  the 
Individual  cltlsen.  The  offense  chained  in 
this  affidavit  was  not  alleged  to  have  been 
with  a  view  to  disturb  the  peace  of  a  fam- 
ily, nor  any  single  person  constltotlng  a 
family;  nor  Is  it  alleged  that  there  was 
any  offensive  conduct,  as  dlsttngnlshed 
from  merely  offensive  language. 
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Moreover,  and  apart  from  the  seeUons 
themselves,  the  fact  that  tiie  fievised  Code 
of  1880  omtts  the  prorislon  of  the  Code  of 
1871,  which  declared  actionable  words  in* 
dlctable,  Is  of  itself  sti-nnKly  perauaslTe 
that  the  law-making  power  deslKQcd  to 
«Dt  oft  this  source  of  much  vain  and  an- 
noytng  criminal  prosecution. 

BevOTsed  and  remanded. 


Wbibinqbb  t.  Cocke  et  al. 
{Swprtme  Court  qf  AfisslMippL   May  5,  IBM.) 

DxMD — Dkuvxst  AJrrBB  Dba.th  or  Giuktob. 
▲  deed  delivered  by  an  agent,  after  the 
Cnntor's  death,  In  pnrBuance  of  direotions  pre* 
viooidy  given  by  the  latter,  conveys  no  title. 

Appeal  from  chancery  coart.  Tunica 
county,  W.  R.  Tmoa,  Chancellor. 

All  the  facts  are  folly  stated  in  the  opin- 
ion, exeept  that  J.  £.  Stone  did  die  while 
he  was  in  Florida,  and  that  hla  deputy, 
altar  his  death,  dcolvered  tlie  deed  to  the 
grantee. 

Powe/ift  Fotre/,  for  appellant.  Pvkiiai 
A  Peny^  for  appellees. 

Coopss,  J.  Complainant  exhibited  her 
bill  Id  this  cause,  against  the  heirs  at  law 
of  J.  W.  Stone,  to  cancel  as  a  cloud  osK>n 
her  title  a  certain  deed  under  whlcbtbe  de- 
fendants claim  title  to  the  lands  described 
therdn.  She  states  that  her  husband,  J. 
E.  Stone,  was  the  owner  of  said  lands,  and 
died  leavins  no  children,  whereupon  said 
lands  descended  to  her  as  his  sole  heir  at 
law.  The factslnreterencetotfaeotecution 
of  the  deed  souKht  tobecaac^ed,as  stated 
In  the  bill,  are  that  In  October,  1882,  the 
eald  J.  E.  Stone  prepared,  or  bad  pre* 

J>ared,  a  deed  conveying  said  lands  to  hla 
ather,  J.  W.  Stone,  which  deed  be  pnt 
amonE  hla  private  papers  in  the  safe,  of 
which,  as  clerk  of  the  chancery  court  of 
Tnnlca  county,  he  bad  control,  where  It 
remained  until  aome  time  thereafter,  when 
theaaldJ.E.  Stone  and  complainant  were 
Hbont  to  atarton  a  vlattto  the  state  of 
Florida  because  of  the  111  health  of  her  said 
bnaband.  At  that  time,  J.  E.  Stcme  sent 
to  bla  office  for  the  deed,  and  acknowl- 
edged its  execution  b^ore  a  proper  officer; 
and,  this  being  done,  he  handed  the  deed 
to  oneJacques,  his  deputy,  who  had  charge 
of  all  bis  papers,  and  directed  him  to  patlt 
back  in  the  same  place  where  It  had  been 
kept  from  the  day  he  had  signed  thesame, 
never  intending  to  part  with  the  control 
or  poesession  of  said  deed  while  he  lived, 
and  not  to  driver  or  record  the  same  an 
less  he,  the  said  J.  £.  Stone,  never  re- 
turned,—meaning  unless  he  died. 

The  complainant,  byherbill,avers*'that 
therewas  nodellveryofealddeedbysaid J. 
£.  Stone  to  the  said  J.  W.  Stone,  or  to  any 
fortaim.  The  Intention  of  J.  £.  Stone  was. 
if  be  died  before  he  retomed  home  from 
Florida,  that  the  said  Jacques  was  to  de> 
Uversald  deedlosaldj. W.Stone.  If  he  did 
not  die,  then  the  said  J.  E.  Stone  was  to 
have  control  of  the  same.  **  The  appellees 
demarred  to  the  bill  outheground  thatthe 
facts  stated  sbowdellveryolthedeed.  The 
demurrer  was  snstalued,  and  tbecomplain- 
ant  appeals. 


The  demurrer  should  have  been  over- 
ruled. No  delivery  of  the  de^  Is  shown. 
On  the  facte  stated,  thedeed  waaneverout 
of  the  custody  of  the  grantor.  It  was 
handed  to  Jacques,  to  be  by  him  deposited 
among  the  private  papers  of  the  grantor, 
there  to  remain  until  hla  death,  or  until  be 
should  exercise  his  will  over  It  by  dealing 
with  It  according  to  his  pleasora.  Thetacts 
disclose  no  act  or  pnrpose  of  a  present  de- 
livery, absolute  or  conditional.  They  are 
entirely  consistent  with  the  control  of  the 
deed  by  the  grantor  during  his  life,  and  in- 
consistent with  his  parting  with  any 
power  over  It.  Mr.  Stone  evldoitly 
thought  that  he  might  dispose  of  his  es- 
tate by  a  deed,  executed  aceording  to  the 
forms  of  law,  of  which  he  remained  In  pos- 
ses^n  and  control,  and  which  was  to  be 
operative  only  upon  his  death.  In  this  he 
was  mistaken.  Cook  v.  Brown,  84  N.  H, 
460;  Brown  v.  Brown,  66  Me.S16;  Prats- 
man  V.  Baker,  80  Wis.  644. 

The  decree  is  reversedi  demurrer  over- 
ruled, and  defendants  allowed  80  days  in 
which  to  answer  after  the  mandate  shall 
have  been  filed  in  the  court  below. 


Woods  v.  State. 

(SupiWM  court  (^JfiMtMfsJpi   May  19, 1880.) 

Saoomra  tat  Hiohw at— Ixpionaira^  Osapmir 
ITT  or  WiTHSBs— bnTBDonom. 

1.  Where  the  defendant  testifies  In  his  own  be- 
half, It  ts  error  to  oharcre  that,  if  the  Jury  believed 
'^tiuit  any  witness  wbo  bas  testified  in  this  case  bos 
any  feeling  or  interest  in  the  resalt  of  this  trial, 
then  the  jury  sboold  consider  such  feeling  or  In- 
terest, in  oonneotton  with  all  the  evldenoe  in  the 
ease,  In  determining  how  far,  if  at  all,  the;  will 
believe  such  witness,  or  consider  snoh  testimony.  * 

S.  Under  a  statute  which  denounces  the  of- 
fense 6t  shooting  ■*in**  the  hiehway,  an  indlotment 
which  charged  defendant  with  shooting '*on"  the 
highway  was  sufllcient. 

Appeal  from  circuit  court,  Yalobnaha 
eouDty;  W.  M.  Roosbs,  Judge. 

Appellant,  Woods,  was  indicted  tor 
shooting  on  a  public  hlghwiur^  The  evi- 
dence for  the  state  was  that  Woods  fired 
a  gun  on  the  public  UgbwaT»  and  "Oiat 
the  shot  fell  around  one  of  tbe  witnesses 
for  the  state.  Woods  was  Introdurad  as 
the  only  witness  in  his  own  behalf,  and 
testified  that  he  did  not  shoot  as  stated 
by  tiie  evidence  for  the  state ;  denied  in 
toto  that  any  such  thing  had  ever  oc- 
curred. The  court  twlow  gave  the  follow- 
ing Instruction  for  the  state:  "(1)  If  the 
Inry  believe  from  tbe  evidence  that  any 
witness  who  has  teatlfied  in  this  case  has 
any  feeling  or  Interest  In  the  result  of  this 
trial,  then  the  Jury  should  consider  such 
feeling  or  Interest,  In  connection  with  all 
the  evidence  In  the  case.  In  determining 
how  far,  If  at  all.  they  will  believe  such 
witness,  or  consider  such  testimony. " 
Woods  was  convicted,  when  he  made  a 
motion  in  arrest  of  Judgment,  because  the 
Indictment  did  not  charge  eaxj  offense. 
This  motion  was  overruled.  Judgment 
was  entered  against  him,  from  wbleb  be 
appealed. 

/.  T.  Bloaatt  for  appellant. 

Woods,  C.  J.  Tbe  motion  in  arrest  of 
Judgment  was  properly  orecrnled.  The 
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Terbal  crttlclem  of  counsel  Is  InKenloua  and 
Intereetlnf;  In  Ite  philological  aspect.  But 
It  Is  a  lefcal  anachronism  to  now  plead  to 
the  sufficiency  ot  an  Indictment  that  It 
charges  a  defendant  with  shooting  "on" 
a  hlghwi^,  when  the  statnte  denounces 
shooting '^tn"  the  highway.  The  prepo- 
edtions  are  Interchangeable  In  this  connec- 
tion, Just  as  they  are  In  prosocntlonB  lor 
racing  "  on  "  the  highway.  In  this  sense, 
what  occurs  on  the  highway  must  be  held 
to  occur  in  it,  also.  The  administration 
of  the  criminal  law  declines  aoth  sabtle 
distlnctiona  In  definitions. 

The  case  must  be  reversed,  bowerer,  be- 
cause o(  the  error  ot  the  conrt  below  In 
granting  the  first  charge  asked  by  the 
state.  The  appellant  was  the  only  wit- 
ness offered  by  the  defense,  and  this  first 
charge  is  clearly  obnoxious  to  the  'con- 
demnation pronunoced  in  Buckley  T.  State, 
62  Miss.  705.  The  only  safety  ol  the  de- 
fendant lay  in  bis  own  testimony;  and, as 
was  said  witii  great  force  In  the  ease  ]ust 
referred  to,  "he  bad  the  right  to  submit 
his  testimony  to  the  jury,  to  be  Judged  of 
by  it  uninfluenced  by  any  suggestions  ot 
its  probable  falsity,  or  an  authorization 
to  the  Jury  to  throw  it  a^ide  as  unworthy 
of  belief  because  of  the  strong  temptation 
ot  the  d^endant  to  swear  falsdj*. " 

Reversed  and  remanded. 


Grahau  et  al.  v.  Jones. 

(9u3?mne  Court  ttf  MiBBtagiippi.  May  IS,  1890.) 

BsPunK— BnDnroB— AiABBAnoH  of  Dasn  or 
Tnmr. 

Defendant,  o&  reoelvlng  a  deed  of  tmst  to 
leonre  a  debt,  Inserted  therein,  wlthoatantboiitj,  a 
description  of  tbe  replevied  property,  which  plBln- 
tiff,  on  threat  of  a  criminal  proseoution,  delivered 
to  the  trustee,  and  w  b  loh  was  honght  in  by  defend- 
ant at  tiie  sale.  Held,  in  lepleTin  for  the  goods, 
that  a  vercUot  directed  for  plaintiff  was  proper. 

Appeal  from  circuit  court,  Lafayette 
county;  W.  tf.  Boobbs,  Jadge. 

Graham  ft  Bon  were  merchants,  and 
Jones  bad  a  running  account  with  them 
for  some  years.  On  March  1,  1887,  the  ac- 
count was  closed ;  Jones  giving  a  note  for 
the  balance  due,  and  executing  a  deed  of 
trust  on  horses,  stock,  etc.,  to  secure  the 
same.  Default  was  made  In  payment  of 
the  note,  and  the  trustee  demanded  the 
property.  Jones  surrendered  all  named  in 
the  deed  as  presented,  except  three  colts, 
which  he  claimed  had  been  inserted  after 
hlfl  execution  thereof;  but,  being  threat- 
ened withacrimlnal  prosecution  fur  fMilure 
to  turn  over  the  three  colts,  he  finally  sur- 
rendered them  to  the  trustee.  The  horses 
and  colts  were  sold,  and  Graham  &  Son  be- 
came the  purchasers,  whereupon  Jones 
brought  this  action  of  replevin  to  recover 
them.  The  court  instructed  the  jury  to 
find  for  plaintiff,  which  was  done,  and 
Judgment  entered  thereon,  from  which 
Graham  &  Son  appealed. 

Ho  wry  &  FaJkner,  for  appellants.  A.  H. 
WhitSeld,  tor  appellee. 

Caupbell,  J.  Not  being  sure  that  the 
circuit  Judge  was  not  authorised  by  the 
testimony  to  give  the  peremptory  instruc- 
tion complained  ol,  and  being  clearly  ot 


opinion  that  the  deed  ot  trust  was  altered 
materially  by  Graham  after  its  execution^ 
it  is  manifest  that  no  right  was  acqnlred 
under  the  deed  of  trust,  and  a  recovery  by 
the  plaintitt  was  the  proper  legal  remit. 
Aifirmed. 

Cross  et  ai.  v.  HsnuicK. 

((Sufmemc  Court  (if  KisstosiiTpl.  Oct.,  1888.)^ 

Husaum  AHD  Wm — Sipakatb  Esmts— Oosvar- 
AMoa  BT  Witb—Lacius. 
1.  AwUeandherboslmndgaTaadeedofteiiBfc. 
oa  the  wife's  laad,  whloh  by  its  redtals  was  to  se- 
cure an  account  due  from  the  husband,  and  futai* 
adTsnces  to  be  made  to  the  husband  ana  wife  jc^t- 
Ijr.  The  advaacea  were  made  and  the  aeoouDtkept 
in  their  joint  oames,  a  statement  thereof  beinsr 
renderedtoeaoh.  On  Battlement  the  land  was  S(m 
under  the  deed  to  satlAfy  the  debt,  without  any  ot- 
f  ort  on  the  part  of  either  the  husband  or  wile  to 
prevent  it.  Held,  that  the  wife  oould  not,  after 
watting  elffht  yean,  sue  to  set  the  sale  anda  oa 
the  ground  that  the  debt  wsa  doe  from  hsr  hna- 
bsnd  alone. 

3.  Nor  can  she.  after  sooh  lapse  of  time,  ^ues^ 
tion  the  validity  of  the  deed,  or  the  sale  under  it.. 
OD  the  ground  that  the  acooants  were  false,  wbera» 
thouRh  the  facto  appeared  on  the  face  of  the  ac- 
ooants, or  ware  in  ner  knowledge,  she  made  no 
such  objeotlon  either  when  the  statement  was  reor- 
dered her,  or  in  two  subsequent  suits  agatask  her 
husband  and  herself  to  enforce  the  debt. 

Ai^al  from  chancery  conrt*  Hinda  conn- 
:  WARBEN  Cowan.  Judge; 

Bill  in  equity  by  Nancy  W.  Hedriek 
against  the  widow,  Daisy  M.  Cross,  and 
the  children,  of  £.  K.  Myrick.  In  1876  com- 
plalnant  and  her  husband,  H.  A.  Hedrtck, 
executed  to  £.  K.  Myrick.  a  merchant,  a 
deed  uf  trust  on  lots  in  the  town  of  Bol- 
ton. Miss.,  and  on  the  crops  to  be  grown 
that  year  on  a  plantation  near  the  town, 
to  secure  a  bidance  on  account  due  from 
H.  A.  Hedrtck,  and  future  advances  to  be 
made,  according  to  a  recital  in  the  deed, 
to  Hedriek  and  complainant  Jointly. 
Both  the  lots  and  the  plantation  were  th^ 
property  of  complainant.  Advances  were 
made,  and  a  statement  of  the  accoant, 
which  was  kept  in  the  Joint  names  of  com- 
plainant and  her  husband,  waa  given  to 
each.  On  settiement  of  the  accounts,  the 
lots  were  sold  under  the  deed  of  trust  for 
the  balance,  Myrick  becoming  the  pur- 
chaser. There  being  a  balance  still  due 
after  the  sale,  Myrick,  to  satisfy  it,  soed 
complainant  and  her  husband  in  replevin, 
and  recovered  a  lot  of  com  grown  on  the 
plantation.  He  also  sued  them  In  an  ac- 
tion ot  unlawful  detainer,  and  reeovmd 

Sossession  of  the  lota.  On  the  death  ot 
[yrick.  In  1878,  defendants  took  possession 
of  the  lots,  and  were  In  possession  in  1888, 
when  this  suit  was  brought.  The  bill  asks 
that  the  trust-deed  to  Myrick  be  canceled, 
and  that  defendants  be  made  to  acconnt 
to  complainant  for  the  rents  and  profits 
from  the  lots  whlleth^  wena  In  possession, 
alleging  that  the  deed  was  given  to  secore 
a  debt  due  Myrick  from  U.  A.  Hedriek,  and 
advances  made  to  him  on  his  own  ac- 
count; that  complainant  was  only  surety 
for  her  husband,  and  for  that  reason,  the 
property  being  her  own,  the  deed  bonnd 
only  the  income  therefrom.  The  bill  also 
alleged  errors  and  irr^nlaritles  In  the  ae- 
connts  for  which  the  tots  were  sold.  Oa- 
fendants*  demurrer  waa  overruled,  and 
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they  answered,  denying  the  alkgatloaB  of 
the  bill,  and  setting  np  tbe  statute  of  lim- 
itations. Tbecaasewas  referred  to  a  com- 
mlealoner,  who  opened  up  the  old  accounts 
between  Myrick  and  complainant,  and 
after  an  examtnation  filed  hla  report.  On 
the  bearing  the  sale  under  the  deed  ot  trust 
was  set  aside,  and  a  pOTSonal  Judgment 
rendered  agi^nst  d^endants  for  the  rents 
and  profits  from  the  lots  during  their  pos- 
session. Defendants  appeal. 

E.  E.  Baldwin  and  Guboon  A  GreeOt  tor 
appellants.  J.  dk  J.  M.  JSbelton,  for  appd- 

CooPEB.  J.  The  appellee  Is  precluded  of 
an  reli^  sought  by  her  on  the  tacts  stated 
In  her  blU  by  the  lapM  ot  time,  and  her  ae- 
qnleecence  In  what  wm  done  by  the  cred- 
itor, Myrick,  in  securing  the  payment  of 
the  account  as  rendered  by  him  to  the  ap- 
pellee and  her  husband.  The  deed  ot  truHt 
given  to  secure  the  payment  ot  the  account 
to  be  thereafter  contracted,  designated 
botb  herself  and  her  husband  aa  parties  to 
whom  the  goods  were  to  be  sold.  The  ac- 
coants  were  kept  by  the  merchant  In  their 
Joint  names,  and  were  by  him  so  rendered 
to  them.  No  objection  was  then  made 
that  the  debt  was  due  by  the  hosband 
alone,  nor  was  the  sale  under  the  power  In 
the  deed  prevented  by  resort  to  the  courts. 
Haring  permitted  the  execution  of  the 
trust,  she  cannot,  after  the  lapse  of  so 
many  years.  Impeach  the  validity  ot  the 
sale  by  evidence  that,  by  an  arrangement 
between  her  husband  and  herself,  he  was 
conducting  buslueas  on  her  farm  for  bis 
own  exdasive  benefit,  by  reason  of  which 
the  debt  secured  was  hta  debt,  and  the  se- 
curity given  on  berotber  lands  bound  only 
the  income,  and  not  the  corpua,  ot  her  es- 
tate. This  point  Is  settled  by  the  cases  of 
McDougal  v.Bank,62  Miss.  667;  Walker  v. 
Boas,  65  Miss.  52S,  5  South.  Bep.  m. 

It  it  be  true,  as  alleged  In  the  bill,  that 
the  goods  sold  were  charged  at  exorbitant 
prices,  that  some  ot  them  were  In  tact 
never  delivered,  and  that  credits  to  which 
she  was  entitled  were  omitted  from  the  ao- 
Goant,  the  reply  to  that  these  objections 
should  have  been  made  when  the  accounts 
were  rendered,  or,  at  least,  while  the  mat- 
ter was  in  ffeii.  There  is  no  suggestion 
thatany  of  these  tacts  were  concealed  from 
liur  by  the  creditor.  She  must  have  known 
thera  then,  for,  if  Ihey  be  true,  they  were 
shown  by  the  face  ot  the  accounts  or  were 
In  her  knowledge.  With  such  knowledge, 
she  submitted  to  the  sale  of  the  land  under 
the  deed ;  was  dettoted  In  an  artlon  of  re- 
plevin tried  subsequently  to  such  sale.  In 
which  it  devolved  on  the  creditor  to  es- 
tablish the  tact  that  there  remained  a  bal- 
ance due  on  the  debt  after  ci'edlt  bad  been 
given  for  the  price  of  the  land;  was  de- 
feated In  a  posaesBory  action  tor  the  land 
Itself;  and  only  after  the  lapse  of  nearly 
nine  yearn  does  she  seek  relief  against  the 
wrong  done  her.  It  she  desired  to  protect 
lier  property  from  sale  on  any  one  of  the 
grounds  upon  which  she  now  complains, 
slie  should  hare  tendered  the  sum  really 
due,  and.  If  that  had  been  refused  as  satis- 
faction, either  to  have  enjoined  tbe  sale, 
or  have  given  notice  ot  her  purpose  to  con- 
test Its  validity.  The  creditor  (who  be- 
T.780.no.l8— 32 


came  the  purchaser  at  the  trustee's  sale) 
was  bound  by  It,  and  shewasentitled  to  a 
credit  on  the  account  tor  thesum  bid  by  him . 
If  there  were  other  credits  which  should 
have  been  previously  given,  and  were  not, 
there  was  a  right  In  her  or  her  hasband 
to  recover  to  the  extent  thereof  In  an  ac- 
tion at  law.  Having  lost  that  right  by 
lapse  (4  time,  she  cannot  revive  the  d^ 
maud,  and  secure  an  Indirect  recovery,  by 
annulling  tbe  sale,  to  the  end  that  credit 
may  be  given  on  the  account.  There  Is  no 
equity  lu  complainant's  cause;  wherefore 
the  decree  to  reversed,  and  bill  dismissed. 


Wbtfbhkad  et  al.  t.  Cdrbt  et  si. 
{awpnane  Court  of  MIsgtaHppL   Hay  86,  1890.) 


TsvAiTor  iH  Gomfoir— IT01T-PA.T11HT  or  Ti 

A  htubsnd  and  wife  lived,  with  the  wife's 
mother,  on  the  latter's  Und,  under  an  agreemeat 
whereby  the  husband  wa*  to  pav  the  taxes.  By 
mistake,  the  mother  bad  the  land  assessed  under 
a  wrong  descriptloD,  and  the  husband  psid  the  ta^ 
es,  under  such  descriiitioi],  without  knowledge  of 
the  error.  The  land  was  forfeited  to  tiie  state  for 
non-payment  of  taxes  during  this  Jointoooupanoy, 
and,  after  the  expiration  of  the  penod'fif  redemp- 
tion, was  porchaaed  by  tlilrd  persons.  B«ld  that 
after  the  mother's  death,  aaa  after  the  husband 
and  his  family  bad  oeased  to  occupy  the  land.  It 
was  no  violation  of  any  duty  he  owed  to  the 
mother's  heirs,  as  tenants  In  oommon  with  his 
wife,  for  the  husband  to  pandkase  the  land  fnun 
the  third  persons  for  tiie  benefit  of  his  minor  ohlt 
dren. 

Appeal  from  chancery  court,  Wilkinson 
county;  W.  R.  Triog,  Chancellor. 

Action  by  Tau  Allen  Whitehead  and  oth- 
ers, heirs  at  law  ot  Martha  Robertson, 
decezised,  against  T.  H.  Curry  and  others. 
From  a  Judgment  In  defMidant's  favor, 
plaintiffs  appeal. 

CalbooB  A  Qnen  and  T.  V,  Nolandf  for 
appellants.  J.  H.  Jonmt  for  appellees. 

Woods.  C.  J.  The  original  bill  herein 
was  filed  In  the  chancery  court  of  Wilkin* 
son  county  tor  the  purpose  ot  having  can- 
celed a  deed  made  from  the  state  to  M. 
and  C  Samuel  on  November  5, 1886,  and  a 
deed  made  by  the  Samuel  brothers  to  a 
part  of  the  respondents  on  January  7, 1889, 
to  the  lands  described  In  the  bill  as  a  cloud 
upon  complainants*  title.  The  bill  avers 
that  complainants  are  heirs  at  law  of  one 
Martha  Boberteon,  deceased,  and  owners 
of  an  undivided  five-sixths  Interest  in  SOO 
acres  of  land  in  section  2,  township  2, 
range  4,  of  which  lands  said  Martha  Rob- 
ertson bad  died  seised  and  possessed ;  that 
Thomas  H.  Curry  and  Elizabeth  Curry, 
two  of  tbe  respondents,  were  husband  and 
wife,  and  son-in-law  and  daughter,  respect- 
ively, to  said  Martha  Robertson;  that,  In 
1880.  Bidd  Thomas  11.  and  Elizabeth  Curry 
Intermarried,  and  thereafter  lived  on  the 
land  in  controversy  with  Martha  Roberta 
sou,  tbe  mother  of  Elizabeth  Curry,  up  to 
the  dayot  Mrs.  Bobertson^s  death.  In  18%; 
that  these  parties  lived  together  on  this 
agreement,  viz. :  ThatsaldThomasH. Cur- 
ry was  to  have  the  use  of  said  lands  rent 
free,  and  In  consideration  thereof  was  to 
care  for  and  supply  Mrs.  Robertson's 
wants,  and  was,  iurther,  to  pay  the  taxes 
on  the  lands,  and  keep  the  plaQe  in  repair; 
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that  in  1883  satd  Thomas  H.  frandnleotly 
permitted  the  lands  to  be  sold  lor  taxes ; 
that  he  fraadalently  kept  this  fact  con- 
cealed from  Mrs.  Bobertson  np  to  her 
death;  that  he  fraaduleiitly  failed  and  de- 
clined to  redeem  the  lands  within  the  peri- 
od of  redemption;  and  that,  for  the  pui^ 
pose  of  procnrlnK  title  to  tbemsel'ves  ortheir 
children,  the  said  Thomas  B.  and  Elisa- 
beth combined  with  M.  and  C.  Samnel  to 
fraodulently  procare  the  state's  deed  to 
the  lands  to  said  M.  and  C.  Samuel,  with 
the  further  fraudulent  purpose  of  having: 
aald  M.  and  C.  Samuel  afterwards  conv^ 
the  title  thus  acquired  to  said  Thomas  H. 
and  Ellxabeth  Carry  or  their  children,  and 
that.  In  pursuance  of  this  fraudulent  de- 
bIkd  and  purpose,  said  M.  and  C.  Samuel 
conveyed  the  lands  so  bought  by  them  from 
tlte  state  to  the  children  of  said  Thomas 
H.  and  Elisabeth  Curry,  the  otherrespond- 
ents  named  in  the  bill.  The  bill  allures 
that,  by  reason  of  Thomas  H.  Curry's  and 
Elizabeth  Curry's  relation  to  the  land,  and 
their  relation  to  the  complainants,  as  ten- 
ants In  common,  they  were  Incapacitated 
to  acquire  this  titie  derived  trom  tlw  state. 
Wher^ore  the  bill  was  filed,  and  Thomas 
H.  and  Elisabeth  Curry  and  their  children, 
and  M.  and  C.  Samuel,  are  made  respond- 
ents. 

The  answer  of  the  Samuel  brothers  de- 
nies all  charges  of  fraud  made  asalnst 
tliem,but  admits  thepurchase, on  the  sug- 
gestton  of  Thomas  H.  Curry,  of  the  lands, 
with  thetwofold  purpose  of  gratltyingCur- 
ry's  wish,  and  of  making  money  out  of  the 

fmrchase.  They  admittheyagreed,  rerbat- 
y,  to  give  Curry  the  refusal  ol  the  sale  of 
the  lands,  or  an  option  un  them,  at  such 
price  as  they  and  Curry  might  agree  upon, 
and  that  they  promitted  to  wait  a  rea- 
sonable time  on  Curry  to  purchase,  U  he 
wi^ed. 

The  answer  dthe  cfdldrenla  the  cus- 
tomary one  of  minors  of  tender  ase. 

The  answer  of  Tbomaa  H.  and  Eliza- 
beth Cuny  denies  every  charge  of  com- 
bination and  fraud,  but  admits  the  princi- 
pal facts  alleged  In  the  bill.  They  deny 
that  Curry  fraudulently  permitted  the 
lands  sold,  or  that  be  fraudulently  failed 
and  refused  to  redeem,  or  that  he  fraadn- 
lently  neglected  to  Inform  Mrs.  Robertson 
of  the  forfeiture  of  her  lands  for  non-pay- 
ment of  taxes,  or  that  he  combined  with 
the  Samuels  fraudulently  to  acquire  the 
title  to  himself  or  his  children.  On  the  con- 
trary, they  assert  that  the  300  acres  of  land 
had  for  a  loi^  series  of  years  been  erro- 
neously assessed  by  Mrs.  Robei*t8on  as  In 
section  8,  instead  of  section  2,  in  which  It 
really  was;  that  they  had  no  knowledge 
of  such  erroneousassessment;  and  that,Tn 
pursuance  of  Gurry's  agreement.  In  good 
faith,  be  paid  the  taxes  upon  Mrs.  Bobert- 
son's  lauds  as  she  bad  them  assessed,  begin- 
ning with  the  year  ISSO,  and  ending  with 
18S6,wh«i  he  first  learned  of  the  error,  and 
when  he  first  learned  of  tfaesaletothestate 
more  than  two  years  before.  The  answer 
further  avers  that  the  300  acres  of  land  In 
section  2,  which  Mrs.  Bobertsoa  really 
owned,  had  been  wholly  dropped  from  the 
assessment  roll  for  many  years,  and  that 
they  were  only  again  restored  thereto  In 
1883,  when  they  were  assessed  to  "un- 


known" owner,  and  that  Cnrry  had  no 
knowledge  of  this  until  1886- 

The  evidence  shows  conclusively  that 
Mrs.  Curry  was  in  total  ignorance  of  all 
the  matters  embraced  in  the  bill  until  after- 
wards. The  evldenceshows  satisfactorily 
thattfae  Samuels  rinsed  to  lend  Carry  the 
money  with  which  to  boy  the  lands  from 
the  state  when  be  approached  them  for 
that  purpcne,  but  that  they  bought  as  a 
business  venture  to  make  money,  glvinc 
Curry  an  option  on  the  lemds.  If  he  chose 
to  buy  in  a  reasonable  time,  and  that,  aft- 
er waiting  on  Cnrry  more  thantwo  years, 
and  after  their  notification  to  Curry  that 
they  had  kept  the  option  open  for  him  as 
long  as  they  thought  reasonable.  Cany 
Qien  bought  at  an  advance  of  about  200 
per  cent,  on  the  price  paid  the  state  by 
the  Samuels.  The  evidence  fairly  supports 
the  answer  as  to  Thomas  H  .Curry's  connec- 
tion with  the  transaction.  We  have  fully 
stated  the  pleadings  and  proofs,  because  a 
thorough  apprehension  of  these  Is  alone 
necessary  in  order  to  at  once  determine 
the  entire  case.  . 

The  charges  against  Urn.  Cnrry,  who 
was  the  co-heir  and  tenant  In  common  of 
the  complainants,  are  utteriy  unsupported 
by  any  proofs.  The  charges  against  the 
Samuels  are  likewise  not  properly  sup- 
ported ;  and  the  Samuels,  equally  with 
all  others,  had  a  perfect  right  to  purchase 
from  the  state.  The  title  to  the  lands 
was  in  the  state,  and  the  period  for  re- 
demption had  expired,  long  before  the 
Samuels  ever  heard  of  th«ar  forfeiture. 
Why  should  not  they  purcha8e.]n8t  asany 
other  stranger  might  have  done?  Their 
only  offense  was  the  giving  to  Curry  the 
option  on  iSio  lands.  We  confess  our  in- 
aoliliy  to  see  how  thla  made  their  pnr- 
chasefraadnlent. 

Aa  to  Carry  tlie  record  shows  that  the 
Icuida  were  forf^ted  tor  nras-paymrat  of 
taxes  during  his  occupation  of  the  prem- 
ises In  conjunction  with  Mrs.  Bobertson, 
theowner;  but  it  Is  manifest,  on  the  whole 
evidence,  that  the  taxes  on  the  lands  were 
paid  faithfully  from  1880  to  1886  by  Curry, 
in  accordance  with  Mrs.Bobertson's  wish- 
es, and  precisely  as  she  had  herself  had 
them  assessed  for  vety  many  yean.  It  Is 
reasonably  certain  that  Curcy  eapposed, 
until  November,  1886.  that  the  taxes  on 
Mrs.Bobertsnn's  Iands.had  beenr^ularly 
paid,  and  that  he  had  no  knowledgeof  the 
error  Mrs.  Bobertson  had  fallen  into,  and 
into  which  she  had  led  him  in  thepayment 
of  the  taxes,  until  that  time.  He  was  not 
her  heir  at  law.  He  was  not  tenant  in 
common  with  thecomplalnants;  and  Mrs. 
Robertson's  death,  in  1885,  had  put  an  end 
to  the  agreement  under  which  he  had  pre- 
viously occupied  the  premises.  The  title 
of  the  state  hadmatured  by  the  expiration 
of  the  period  for  redemption,  and  the  lands 
wereopeuto  the  world  forpurchase.  And 
this  state  of  affairs  had  occurred  without 
any  default,  much  less  any  fraud,  on  the 
part  of  Curry.  It  is  to  be  remembered^ 
too,  that  Curry  hlms^  bad  ceased  to  re- 
side upon  tlie  premises  for  a  year  or  more 
antecedent  to  his  purchase  of  the  place 
from  the  Samuel  brothers  for  his  minor 
children;  and  the  presumption  is,  also, 
from  the  record,  that  hisastire  family  has 
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ceased  to  reside  npon  the  lands  before  the 
purchase  from  the  Samaels.  Under  these 
drcumstances,  we  can  see  no  legal  objec- 
tion tu  Carry'sbaylng  either  lornimselx  or 
for  his  children. 

The  decree  of  the  chancellor  was  In  har- 
mony with  these  views,  and  Is  therefore 
Affirmed. 


John  Yav  Ranoe  Co.  Allbit. 

iSi^preme  Court  of  Misaissip^    Msy  5, 1890.) 

8aIA— AEBBST1.TION  Of  TITI.B— NOTIOS. 

1.  Code  Miu.  SISOO,  pro^des  that,  "if  anyper- 
•on  sball  transact  bnslaess  as  a  trader  or  otaer- 
wlae, "  In  his  owa  name,  and  fail  to  disclose  the 
names  of  his  partDora  or  priDcipals  by  placing  ap 
a  aifn  in  his  basiiiess  house,  all  the  property  used 
In  toe  business  shall,  as  to  his  creditors,  oe  treated 
aft  his  property,  field,  that  where  an  hotel- keeper 
purchased  a  cooking-range  under  a  recorded  agree- 
ment that  title  was  to  remain  in  the  seller  until 
the  price  waa  paid,  one  who  suooeeded  himas  own- 
«r  01  the  hotel  cannot  hold  the  range  by  virtue  of 
this  aection. 

2.  Where  the  purchaser  of  an  hotel  had  actual 
notice  that  a  oookinK-range  therein  was  bought 
under  an  agreement  that  title  was  to  remain  in  the 
seller  until  the  price  was  paid,  he  cannot  hold  the 
nuM  on  the  ground  that  it  is  a  fixture. 

&  A  OD(dcuig-Tange  tBateoed  to  the  floor  of  sa 
faotel  la  not  a  flztnT& 

Appeal  from  drcalt  coort,  Ttohomlngo 
county;  Lr.  £.  BouaruN,  Jndffe. 

This  Is  an  action  of  replevin  brought  by 
appellant  to  recover  from  appellee  a  cook- 
ing-range. One  Harrison  entered  Into  a 
written  contract  of  purchase  with  one 
John  M.  Ailen  for  a  certain  hotel.  Bysald 
contract  Harrison  paid  a  small  sum  In 
•cash,  and  was  to  pay  the  balance  In  the 
foture;  Allen  agreeing  to  make  title  at 
''eomeconTententseason."  Harrison  went 
into  possession  ol  the  hotel  with  his  fam- 
ily, and,  desiring  a  new  cooking  stove  or 
range,  entered  Into  a  contract  with  the 
appellant,  the  John  Van  Range  Company, 
for  arangeand  its  appurtenances.  By  the 
writtem  agreement*  which  was  recorded  In 
the  proper  office,  the  title  to  this  range 
was  to  remain  In  the  appellant  until  Har^ 
risen  should  make  payment  In  full  there- 
for. Harrison  paid  a  small  sum  on  the 
range,  and  then  died,  without  harlng  ao- 
onlred  title  thereto  as  per  the  contract. 
His  family  remained  In  poRsesBlun  of  the 
liotel  a  few  weeks  after  Harrison's  death, 
and  then  abandoned  it,  turning  It  over  to 
tiie  appellee,  It.  H.  Allen,  as  agent  and  ten- 
ant of  John  M.  Allen.  The  appellee,  R.  H. 
Allen,  had  actual  notice  of  the  arrange- 
ment between  the  appellant  and  Harrison 
as  to  the  range.  But  said  appellee  seeks 
to  hold  the  range  by  virtue  ot  section  1300 
of  the  Code  ot  1880,  and  becanse  itls  a  flxt- 
nre  attached  to  the  freehold.  Section  1800 
reads:  ** I!  any  person  shall  transact  busi- 
ness as  a  trader  or  otherwise,  with  the  ad- 
dition of  the  words,  'agent,'  'factor,'  'and 
company,'  or  'and Co.,'  or  like  words,  and 
fall  to  disclose  the  name  of  bis  principal 
or  partner,  by  a  sign  In  letters  easy  to  be 
read,  placed  conspteaously  at  the  house 
where  such  business  Is  transacted,  or  If 
any  person  shall  transact  business  In  his 
own  name,  without  any  such  addition,  all 
the  property,  stock,  money,  and  cfaoses  in 
action  used  or  acquired  in  such  business 


shall,  as  to  the  creditors  of  any  such  per^ 
son,  be  liable  for  his  debts,  and  be,  In  all 
respects,  treated.  In  favor  of  his  creditors, 
as  his  property. "  The  case  was  tried  by 
the  Judge  wlthont  the  Intervention  of  a 
Jury,  and  Judgment  was  i-endered  In  favor  of 
the  appellee,  Allen,  from  which  this  ap- 
peal Is  prosecuted. 
Caadler  &  C&ndler,  for  appellant. 

Woods,  C.  J.  The  hotel-keeper  not  be- 
longing to  the  ^enas  trader,  and  Allen,  the 
appellee,  not  being  shown  to  stand  In  the 
relation  of  creditor  to  the  deceased  land- 
lord of  the  luka  Springs  Hotel,  and  not 
having  acquired  possession  or  title  to  the 

eroperty  In  question  by  any  legal  proceed- 
ig,  we  are  wholly  unable  to  see  what  ap- 
plicability that  statutory  panacea,  section 
1300  ot  the  Revised  Code,  had  to  the  case 
at  bar.  We  see  no  merit  in  the  position, 
said  to  haTe  been  relied  on  by  appellee  in 
the  court  below,  that  thbi mammoth  cook- 
Ing-etove  was  a  fixture,  a  part  of  the  real- 
ty of  appellee.  By  the  words  of  the  writ- 
ten contract  between  the  appellant  and 
Harrison,  the  hotel-keeper,  the  use  of  the 
range  was  secured  to  Harrison  In  his 
hotel,  but  the  title  of  the  property  was  dis- 
tinctly retained  by  the  appellant  until 
Harrison  had  made  full  payment  of  the 
purchase  money.  Harrison  had  the  use 
ol  the  range  In  the  hotel,  (and  was  forbid- 
den by  the  contract  to  remove  it  therefrom 
without  appellant's  consent,)  and  was  «i- 
titledto  retain  possession  until  hemadede- 
fault  In  payment,  with  the  right  to  have 
title  rested  In  him  on  full  payment  of  pur- 
chase money.  Appellant  retained  title,  and 
remained  owner  of  the  proiierty,  until 
fully  paid  for,  and  appellee  had  actnal 
knowledge  of  this  contract,  and  every  one 
constructive  knowledge;  for  the  agree- 
ment, properly  acknowledged  by  Harri- 
son, was  promptly  put  to  record  in  the 
proper  ufllce.  As  was  said  In  Duke  v. 
Shackleford,  66  Miss.  656,  "the  agreement 
ot  the  parties  shows  that  the  property,  as 
between  them,  was  to  remidn  personalty, 
though  annexed  to  the  freehold. "  In  the 
absence  of  any  agreement,  however,  on 
the  facts  of  this  case,  we  are  nnable  to  see 
any  planstblUty  In  the  contention  that  the 
property  here  Is  a  fixture.  It  will  be  time 
enough  to  revise  the  former  rulings  of  the 
court  on  this  subject  when  an  attorney  of 
this  court  can  be  found  to  assert  that  a 
cooklug-stove  partakes  of  the  nature  ot 
real  estate,  even  though  It  Is  fastened  to  a 
floor. 

The  judgment  of  the  conrt  below  was 
clearly  erroneoas,  and  Is  accordingly  re- 
versed. 


Arbistbomo  et  aJ.  v,  Quenthbr. 
iSupreme  Court  of  Miaaiasippi.   JSaj  19, 1890.); 
ABsiemnira  tor  Baxiprr  or  CBBDrEOBS— 7a- 

I  LID  ITT. 

An  asBigoment  with  preferanoas,  for  bene- 
fit of  oreditora,  which  provldea  — fVrrt,  for  all 

creditors  mentioned  In  Schedule  A;  aeoond,  for 
thoee  In  Schedule  B;  and,  third,  for  those  in  Sched- 
ule 0, — is  not  void,  as  vesting  the  assignee  with 
indefinite  discretion,  beoanae  of  aduiae.direotlng 
assignee  to  pay  any  omitted  creditor  pro  rata  with 
thOM meutionedin Schedule-C  ^^^J^ 
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Appeal  from  eircalt  coort,  Uontgomeiy 
coDDtr ;  C.  H.  Campbell,  Judge. 

The  appellee,  Qaenther,  made  ao  asBlgn- 
raent  fur  the  benoiStof  creditors,  with  prel- 
erences.  After  making  provision  for  pay- 
ment of  creditors  mentioned  in  Schedules 
A  and  B,  be  provides  for  payment  of  other 
eredltors  mentlooed  Id  Scfaednle  C,  and  al- 
so for  the  payment  of  such  creditors  aa 
were  omitted  pro  rata  with  those  men- 
tioned In  C,  set  cat  In  the  opinion.  Arm- 
strong, Cator  Je  Co.,  who  were  of  the  cred- 
itors mentioned  In  C,  sned  out  an  attach- 
ment against  Gnentber,  attacking  the  as- 
signment. There  was  Judgment  against 
the  attachment,  and  In  lavor  of  Gnentber, 
from  which  Armstrong,  Cator  &  Co.  ap- 
pealed. 

SweatatAOt  Trotter  A  Knox,  for  appel- 
lants. CnlbooB  A  Oreen,  for  appellee. 

Woods,  C.  J.  The  fourth  paragraph  of 
the  deed  of  asslgument  directs  that,  (after 
certain  payments  to  preferred  creditors,) 
"if  any  balance  shall  remain  after  paying 
In  full  the  debts  mentioned  in  Schedules  A 
and  B,  such  balance  shall  be  paid  pro  rata 
to  the  other  creditors  of  the  party  of  the 
first  part  who  are  mentioned  in  Schedule 
C  hereto  annexed,  together  with  any  other 
creditor  of  the  party  of  the  first  part  who 
may  have  a  Just  and  l^ai  indebtedness 
against  the  said  party  of  the  first  part, 
and  who  may  have  been omittedfrom said 
Schedule  C.  **  The  iAngle  question  la,  does 
this  authority  conferred  upon  the  aSHignee 
to  pay  any  credltorwho  has  been  omitted 
from  Schedule  C  render  the  deed  of  assign- 
ment void  ?  The  contention  of  appellants* 
counsel  Is  that  this  authority  clothes  the 
usignee  with  too  much  power,  and  with 
a  discretion  inconsistent  with  the  rights 
of  creditors  In  Schedule  C,  by  enabling  him 
to  postpone  a  settlement  Indefinitely.  Ap- 
pelfantB'  counsel  confess  that  the  proposi- 
tion Is  not  advanced  with  gre&t  confi- 
dence, and  the  acknowledgment  Is  every 
way  creditable  to  the  well-known  sound- 
ness of  their  Judgment,  for  we  fall  to  see 
any  force  whatever  in  It.  On  the  contra- 
ry, this  pruvlslon  for  any  forgotten  credit- 
or appears  to  us  to  be  right  and  proper. 
It  the  assignee  shall  make  this  provision  a 
pretext  for  delaying  settlement,  a  court  of 
chancery  can  readily  apply  the  quickening 
corrective,  as  It  may  In  case  of  any  dlli^ 
torlness  of  any  other  assignee* 

Afilrmed. 


Cole  t.  Gabdnsb. 
(Swprem*  Court  of  Miasiasippi.    May  13, 18B0.) 

WITKX8S  ^axiJIVt  A  DlOKDBNT'B  BBTATS. 

Code  MisB.  1 160S,  provides  that  no  penon 
shall  testify  to  establUa  bis  own  daim  for  or 
against  the  eetate  of  a  deceased  person  wtaloh  orig- 
inated during  the  life-time  of  snon  deceased  persoa. 
or  any  claim  he  has  transferred  since  the  death  of 
autdk  decedent.  Held  that,  in  a  suit  on  a  note  by 
the  indorsee  of  a  deceased  payee,  the  testimony  of 
the  maker.  In  his  own  behalf,  that  he  had  paid  the 
amount  thereof  to  the  deoeued,  was  Impn^erly 
excluded. 

Appeal  from  circuit  conrb,  Lee  county ; 

L.  £.  H0UBT0.V,  Judge. 

One  W.  H.  Gardner  held  a  note  executed 
by  the  appellant.  Cole.   W.  H.  Gardner 


transterred  said  notebylndorsementto  ap- 
pellee, M.  R.  Gardner,  and  died.  M.  R. 
Gardner  sued  Cole  on  the  note,  and  Cole 
pleaded  that  the  notehad  been  paid  to  the 
original  holder,  W.  H.  Gardner,  and  offered 
hims^  as  a  witness  to  prove  tjils;  but  hla 
evidence  was  excluded  on  the  ground  that 
he  could  not  testify  against  the  estate  of  a 
decedent.  Code  Miss.  S1602.  provides  that 
"no  person  shall  testify  as  a  witness  to 
establish  his  own  claim,  of  any  amount, 
tor  or  against  the  estate  of  a  deceased  per- 
son, which  originated  during  the  life-time 
of  such  deceased  person,  or  any  claim  he 
has  transferred  since  the  death  of  such  de- 
cedent." Cole  then  olfered  anothw  wit- 
ness, one  William  Cole,  to  prove  that 
this  witness  saw  a  receipt  from  W.  H. 
Gardner  against  the  note,  and  to  prove 
the  contents  uf  the  receipt,  which  had  been 
lost  or  destroyed ;  but  the  court  excluded 
this  evidence  because  no  foundation  had 
been  laid  for  same.  It  was  then  proposed 
to  Introdoce  appelant.  Cole,  to  lay  the 
foundation  for  the  Introduction  of  the  tes- 
tlmnny  of  William  Cole,  which  the  court 
declined  to  allow ;  and  there  was  verdict 
and  Judgment  againstCole,  from  which  be 
appealed. 

J.  L.  fVoiqyand  CiMXton  A  Ancfenon^for 
appellant. 

Gaupbblx.,  J,  The  defendant.  If  Incom- 
petent as  a  witness  to  testify  fully,  was 
certainly  competent  to  lay  the  foundation 
for  evidence  of  the  contents  of  the  receipt 
alleged  to  have  been  lost.  Harper  v.  La- 
cey,  62  Miss.  5.  But  he  was  competent  as 
a  witness  to  testify  to  his  defense.  Love 
V.  Stone,  66  Miss.  449;  Combs  Black,  8? 
Miss.  831.  ' 

Beversed  and  remanded. 


Stonb  State. 
(Aiprame  Court  qfMinfottgjpi.  May  12, 1890.) 

Intoxioatins  LiqvoBS— iKDicnnEMT— Bvisihob. 

1.  By  the  charter  of  the  town  of  P.  It  was  un- 
lawful to  sell  vinoas,  spirituous,  or  malt  liquors, 
"  except  for  sacramental  purposes ; "  and  it  was  also 
unlamul  to  sell  liquors  in  M.  oounty,  wherein  P.  ia 
situated.  .Held,  that  an  Indiotment  which  oharged 
defendant  witii  unlawfully  selling  Uauora  In  P., 
"not  being  wine  sold  for  sacramental  purpoaea,  * 
was  not  baa,  as  charging  the  offense  under  both  the 
charter  and  the  general  law,  although  tending  to 
confuse  by  reason  of  the  immaterial  averment  ex- 
cluding the  exception  allowed  by  the  charter. 

3.  Under  an  indictment  charging  defendant 
with  aelline  Uquora  without  a  license,  it  is  error 
to  admit  evidence  of  more  than  one  salflL 

Appeal  from  circuit  court,  Marshall 
county;  W.  M.  Roosbs,  Judge. 

The  indictment  charges  that  appellant. 
Stone,  "within  the  corporate  limits  of  the 
tuwn  of  Pott's  Camp,  unlawfully  did  sell 
vinous  and  spirituous  liquors  in  less  quan- 
tity than  one  gallon,  without  first  having 
obtained  license  so  to  do  as  required  by 
law,  such  liquors  not  being  wine  sold  for 
sacramental  purposes, "  etc.  The  charter 
of  Pott's  Camp  makes  It  nnlawfnl  for  vi- 
nous, spirituous,  or  malt  liquors  to  be  sold 
In  said  town,  except  tor  sacramental  pur^ 
poses.  Appellant,  Stone,  moved  to  quash 
the  indictment,  because  U  does  not  n^a- 
tive  the  exceptions  stated,  Ip  the  charter 
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of  the  town  of  Pott's  Camp,  and  becaaae  It 
attempts  to  char^  appellant  under  both 
tbe  general  law  and  charter.  This  motion 
was  overruled,  and  the  trial  proceeded. 
The  state  first  proved  by  one  Reid  that 
appellant  bad  made  a  sale  of  whisky  to 
liim,  butHeld  stated  that  he  was  unfriend- 
ly to  Stone,  because  Stone  had  knocked 
him  down  with  a  billiard  cae.  Tbe  court 
then,  over  the  objection  of  the  defendant, 

fiermltted  the  state  to  prove  by  one  Gat- 
In  that  Stone  had  sold  htm  (Gatlln)  some 
whtuky.when  Beld  was  not  present,  on  an- 
other and  different  occasion  from  that 
tcstlfle<1  to  by  Reld.  Stone  testified  In  his 
own  behalf,  and  denied  having  made  any 
oale.  There  was  a  verdict  of  guilty,  on 
which  ludgmeut  was  entered  agtdnst 
Stone,  from  which  he  appealed. 

StrlcklaDd  £■  Bates,  tor  appellant.  T. 
Al.  Siitter^  Atty.  Oen.,  for  the  State. 

Cooper,  J.  We  find  no  objection  to  the 
Indictment  other  than  the  fact  that  ft 
contalnBlmniaterialaTermentawhlch  tend 
to  confuse.  If  Stone,  without  having  pro- 
cared  a  license,  sold  intoxicating  liquor 
OS  charged  either  at  Pott's  Camp  or  else- 
where in  the  county,  he  Is  liable  to  convic- 
tion. There  Is  nothing  In  the  charter  of 
Pott's  Camp  making  It  lawful  to  retail  in 
that  town,  or  which  exempts  one  so  sell- 
ing from  Indictment  and  conviction  under 
the  general  laws  of  the  state.  The  aver- 
ment  that  the  sale  was  in  this  town  was 
wholly  unnecessary,— the  venue  might 
hare  been  laid  In  the  county  of  Marshall, 
— but  the  only  effect  of  laying  the  venue  In 
the  town  was  to  confine  the  evidence  to 
a  sale  there.  The  conviction  must  be  set 
*  aside,  because  uf  tbe  action  of  tbe  court  in 
permitting  erldence  to  be  given  of  two 
distinct  sales.  The  rule  was  announced  In 
King  V.  State,  e&  Miss.  502,  6  South.  Rep. 
188,  that,  in  prosecutions  for  offenses  of 
this  character,  the  state,  having  proved 
and  identified  one  offense,  must  restrict  Its 
evidence  to  that  one,  and  cannot  prove 
another  and  distinct  act.  Tbe  facts  testi- 
fied to  by  tbe  witness  Reld  proved  the  of- 
fense for  which  the  appellant  was  indicted, 
and  It  was  thereafter  not  parmlseibie  tor 
the  state  to  seek  a  conviction  for  the  sale 
proved  by  the  witness  Qatlln.  The  Jodg- 
ment  Is  reversed,  and  cause  remanded. 

FOSTKB  V.  WOOTEN. 

iffuxpreme  Cowt  of  MieHesippi.  May  13,  1890.) 

Bau  OS  BumAT— Attachhsxt  sr  Vain>oa*B 

Crbditok. 

1.  The  law  will  not  aid  a  vendororhts  creditor 
to  recover  property  delivered  and  paid  for  under 
asale  that  was  voullwcause made OQ  Sunday;  and, 
on  tiie  (rial  of  an  attaofament  levied  by  a  creditor 
<tf  the  vendor  of  auob  a  aale  upon  chatty  in  the 
hands  of  the  vendee,  it  was  error  to  charge  that 
sales  of  personal  property  made  on  Sunday  are 
void,  aad  pau  no  title,  as  tending  to  misleaa  the 
jury  into  tlie  belief  that  such  chattels  were  still 
sabjeet  to  attachment  as  the  property  of  the  ven- 
dor. 

3.  The  fact  that  a  hill  of  sale  was  executed  on 
Sanday.  la  pursuance  of  the  terms  of  a  sale  which 
waa  rMily  made  on  Friday,  did  sot  Invalidate  sDch 
saleu 

Appeal  from  circuit  court,  De  Soto  coun- 
ty; w.  M.  HooEBB,  Jadge. 


L.  D.  Lewis  and  A.  F.  Foster  bought 
some  Texas  horses  In  partnership.  On  one 
Friday,  Lewis  sold  to  A.  F.  Foster  his  In- 
terest in  the  horses,  for  which  Foster  in 
part  paid  that  day,  and  on  the  Sunday 
loUowing  Lewis  and  Foster  met  and  drew 
up  the  bill  of  sale,  which  was  signed  by 
Lewis.  After  this,  A.  F,  Foster,  being  In- 
debted to  his  mother,  theappellant,  turned 
over  the  horses  to  her  in  part  payment  of 
hie  Indebtedness  to  her.  L.  D.  Lewis  was 
indebted  to  the  appellee,  Wooten,  who, 
some  time  after  A.  F.  Foster  had  delivered 
tbe  horses  to  appellant,  sued  out  an  at- 
tachment, which  was  levied  on  the  horses 
In  controversy.  The  attachment  was  sus- 
tained, but  appellant,  H.  W.  Foster,  Inter- 
posed her  claim  to  the  horses,  and  on  tho 
trial  of  the  claimant's  Issue,  the  facts  con- 
cerning which  are  sufficiently  stated  In  the 
opinion,  judgment  was  rendered  against 
the  claimant,  H.  W.  Foster,  from  which 
this  appeal  Is  taken. 

C!a/Aoon  A  Gnen,  JET.  S.  C.  Foater,  and  C. 
B.  Boyee,  for  appellant.  Zrs  D.  Ogleaby^ 
for  appellee. 

WooM,  C.  J.  Tbe  eridenceshonred  quite 
clearly  that  the  sale  of  the  stock  by  L.  O. 
Lewis  to  A.  F.  Foster  occurred  on  Friday. 
The  execution  of  the  bill  of  sale  on  the 
Sunday  following  was  not  the  consumma- 
tion of  the  sale;  it  was  only  the  manufact- 
ure of  the  evidence  of  the  antecedent  sale. 
If  we  shall  concede,  however,  that  this 
sale  took  place  on  Sunday,  we  will  still  be 
constrained  to  hold  that  the  third  instruc- 
tion for  the  plaintiff  In  attachment  was 
Improperly  given.  Anycharge  tothe  jury, 
considered  as  a  mere  abstract  proposi- 
tion, could  not  righttull,v  Influence  tbe  ver- 
dict, looking  at  the  uncontroverted  facts 
of  the  case.  This  was  an  executed  con- 
tract. Tbe  stock  bad  been  delivered  to  A. 
F.  Foster,  and  the  purchase  price  paid  by 
him  to  L.D.Lewis, long  before  the  attach- 
ment writ  was  levied.  Grant,  then,  that 
the  sale  was  made  on  Sunday.  What  Is 
the  rule  of  law  on  such  state  of  facts? 
Nothing  more  than  absolnte  non-actton. 
It  will  give  ndther  party  to  the  contract 
any  assistance,  nor  listen  to  any  com- 
plaint. It  will  leave  the  parties  where  It 
finds  them.  That  Is  the  extent  of  the  rnle. 
It  cannot  be  reasonably  Insisted  that  the 
seller  of  the  stock,  L.  D.  Lewis,  could  have 
made  any  maintainable  appeal  to  any 
court  for  tbe  annulment  of  the  trade  and 
therecoveryof  the  stock.  Equally  in  fault 
with  tbe  buyer,  A.  F.  Fostw,  tbe  law 
would  decline  to  alford  him  any  connte- 
nance,  leaving  him  Just  where  It  had  found 
him,  and  where  his  own  act  had  placed 
him.  With  what  show  of  reason  can  It  be 
contended  thatthe  attacblngcredltorof  L. 
D.  Ijewls  could  take  any  step  torthe  asser- 
tion of  any  claim  to  the  stock,  thus 
wrongfully  sold  on  Sunday,  which  L.  D. 
Lewis  htmsdf  could  not  take?  But  this 
whole  question  has  been  too  long  and  too 
firmly  settled  to  be  now  disturbed.  Nei- 
ther L.  D.  Lewie  nor  theattachlngcredltor 
could  dispossess  the  Sunday  purchaser,  or 
any  purchaser  under  him.  See  Block  v. 
McMurry,  66  Miss.  217,  and  cases  there 
cited. 

It  follows,  therefore,  that  the  third  in- 
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Btrnction  of  the  court  below  for  plaintiff  In 
attachment,  to  the  effect  that  sales  of  per- 
sonal property  made  upon  Sunday  are 
void,  and  pass  no  title  to  the  property, 
was  erroneouBlj  given,  and  was  mlsleud- 
Ide.  Qrantingits  correctness  In  the  ab- 
stract. In  the  concrete  It  was  eminently 
and  unwarrantedly  prejndlclal  to  the 
claimant  on  the  trial  of  her  Issue.  It  was 
doQbtleBS  regarded  by  the  Jury,  and  with 
reason,  too,  as  Informing:  them  that  tbe 
Sunday  sale  from  L.  D.  Lewis  to  A.  F. 
Foster  belne  void,  and  no  title  having 
passed  thereby,  the  title  to  the  stock 
levied  upon  was  still  tn  saSd  IawIs,  and 
that  said  stock  was  therefore  to  be  sub- 

}ected  to  plaintiff's  demand,  and  tbe  Issue 
uund  aKalnst  the  claimant,  the  sub-pur- 
chaser. This  was  altogether  misleading. 
Tbe  fact  (thongh  It  was  not  the  tact,  as 
shown  by  the  evidence)  that  tbe  sale  of 
the  stock  was  made  by  Ii.  D.  Lewis  to  A. 
F.  Foster  on  Sunday  bad  absolately  noth- 
liw  to  do  with  the  case. 

The  contention  of  appellant  as  to  the 
amount  of  the  verdict  Is  likewise  well 
taken.  The  Jury  returned  a  verdict  for 
the  full  value  of  all  the  horses,  thongh  it 
was  undisputed  that  thetwobest  animals 
had  died,  pending  the  litigation,  wltboat 
fault  on  the  part  of  claimant.  Tbe  court 
partially  remedied  this  error  oftbe]ury 
oy  requiring  a  remlttitvr  of  the  price  of 
one  of  the  deceased  animals,  but  appears 
to  have  taken  no  account  of  the  other 
horse,  shown  to  have  died  also.  The  ver> 
diet,  therefore,  remained  excessive. 
Reversed. 

PATHB  T.  STOVAIX. 

(SupfWM  Oburt  of  JflfstMfppi  Ifoy  19,  1800.) 

Attachhent— Affidavit  and  Bond. 

Where  plaintiff  replevied  property  taken 
from  him  by  attachment  In  a  BOlt  for  rent  and  for 
the  price  ox  suppUea,  and  at  the  trial  proved  bis 
title,  It  waa  error  to  exclude  the  papers  la  the  at- 
tachment proceeding,  offered  b7  defendant,  on  the 
gnnind  that  the  affidavit  did  not  show  the  dates  on 
which  the  claims  for  rent  and  tuppUea  became 
payaUe;  that  the  justice**  signafeore  to  the  writ 
was  not  preceded  by  the  words  "witness  my 
haud,"etc.;  and  that  the  bond  was  not  dated  or  ap- 

firovad  by  tbe  justice  Issuing  the  writ,  and  recited 
hat  the  leased  premises  were,  sltaata  in  tiie  sec- 
ond district  of  Chickasaw  eonn^,  when  they  were 
really  in  Uie  first  dlstrlot  Sneb  objectioDs  were 
frivolous. 

Appeal  from  circuit  court.  Chickasaw 
county;  L.  E.  Houston,  Judge. 

Appellant,  Payne,  sut>d  out  an  attach- 
ment against  appellee.Stovall.for  rent  for 
leased  premises  and  for  supplies.  The  at- 
tachment writ  was  levied  on  cotton  and 
com,  the  projwrty  of  Stovall.  Stovall 
brought  this  action  of  replevin  lor  the 
cotton  and  com  so  levleu  on,  and  on 
the  trial  proved  his  Utie  to  the  prop- 
erty, when  defendant  In  tbe  replevin 
bult  offered  In  evidence  his  affidavit  lor 
attachment,  bond,  and  writ  of  attach- 
ment, to  the  introduction  of  whlcb  plain- 
tiff. Stovall,  objected  (1)  bpcause  the 
a^davlt  does  not  show  the  date  when  tbe 
claim  tor  rent  was  payable,  and  the  date 
when  supplies  were  payable;  (2)  because 
the  writ  was  not  signed  by  tbe  Justice  of 
tbe  peace  who  Issued  It  with  his  official 


OBT£B,yoL.7.  (MlM. 

signature,  i.  e.,  did  not  dose  with  the 
words  "witness  my  hand,"  etc.,  and  said 
writ  was  not  dated;  (3)  because  the  bond 
for  attachment  Is  not  dated  nor  approved 
by  the  Justice  of  the  peace  who  issued  the 
writ,  and,  further,  that  the  bond  recites 
that  tbe  leased  premises  are  situate  In  the 
second  district  of  Chickasaw  connty,  when 
the  proof  shows  that  they  are  In  the  first 
district.  Thecourt sustained theobjectioas 
ol  Stovall,  and  excluded  the  papers,  and 
refused  to  allow  Payne  to  amend  same 
There  was  verdict  and  judgment  in  favo 
of  Stovall,  from  which  Payne  appealed. 

Orr,  Laceiy  &  On*,  for  appellant.  MUVa 
&  Baakla  and  W.  D.  Fraxee,  for  appellee. 

Campbell,  J.  The  objections  to  the  at- 
tachment proceedings  were  frivolous,  and 
should  not  have  been  sustained.  We  ad- 
here to  Dodl^  T.  Harvey,  Sft  Miss.  84:  but 
this  case  does  not  present  a  single  feature 
of  that. 

Bevereed  and  remanded. 


State  v.  Alabama  &  V.  R.  Co. 
(SuprmM  Otmrt  qf  AffMiwippi  May  19, 1890.) 
Rajlboad  CoHPAHns— Failubb  to  Cosstboct 

DSFOT. 

Laws  Miss.  1888,  e.  36,  {  9,  providea  that  the 
r^road  commissioners  are  authorized  to  design 
nate  the  ^te  of  any  new  depot,  and  to  prescribe  tbe 
number  and  dimensions  of  the  rooms  therein,  and 
provides  for  a  penalty  of  (50  per  d^  against  a  rail- 
road neglecting  to  oomplv  with  sooo  order.  Held, 
the  penal^  cannot  be  enforced  where  a  new  depot 
was  ordered  to  be  boUt,  bob  tbe  number  of  rooms 
was  not  prescribed. 

Appeal  from  circuit  coart,  Scott  county; 
A.  Q.  Matjsbs,  Judge. 

T.  M.  Miller,  for  the  State.  W.  L,.  Nu- 
gent, for  appellee. 

Woods,  C.  J.  This  suit  was  brought  for 
the  recovery  of  the  statutory  penalty  of 
$50  a  day,  prescribed  In  the  act  of  March 
11, 1884,  and  the  amendatory  act  of  March 
14. 1888.  "tor  tbe  regulation  of  freight  and 
passenger  rates  on  railroads,  and  for  the 
creation  of  a  commission  to  snpOTvlse  the 
same,  and  lor  other  purposes,  *  by  reason 
of  tbe  neglect  of  the  appellee  to  erecta  new 
freight  and  passenger  depot  at  Lake  sta- 
tion, within  90  days  from  the  4th  day  of 
June,  1889.  in  pursuance  of  an  order  to 
that  effect  made  by  the  railroad  commis- 
sion on  the  day  named.  To  tbe  declara- 
tion the  defendant  corporation  demurred, 
alleging,  among  other  grounds,  that  the 
order  of  the  commlsHlon  directed  a  new 
depot  built,  but  failed  to  prescribe  the 
number  and  dimensLons  of  the  rooms 
therein  for  passengers,  as  prescribed  In  the 
second  section  of  the  amendatory  act. 
This  demurrer  was  sustained  by  the  court 
below,  and  the  state  prosecutes  this  ap- 
peal from  that  Judgment. 

By  section  2  of  chapter  28  of  the  Laws  nf 
Mississippi,  passed  at  the  sesBlon  of  188S. 
it  Is  declared  that, in  addition  to  the  pow- 
er and  duties  conferred  by  the  former  act 
of  March  11. 1884,  the  railroad  commission- 
ers are  "authorized  to  designate  the  site 
or  location  of  any  new  depot  building  or 
station-house  that  may  be  ordered  built, 
in  cases  where  tbe  site  selected  by  the  rail* 
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road  company  required  to  erect  tbe  same 
la  deemed  Inconvenient  or  Inaccessible, 
provided  that  said  depot  shall  be  located 
un  the  line  of  sach  railroad,  havlnK  In  view 
the  Interest  of  tbe  public  and  the  railroad 
company*  and  to  prescribe  the  number 
and  dimensions  of  the  rooms  therein  lor 
passengers,  deslgnatlnK  and  prOTldlng,  U 
deemed  proper,  separate  rooms  for  the 
sexee  and  for  tbe  racee, "  etc. 

This  Is  not  a  case  where  the  railroad 
commission  Is  authorised,  under  the  orig- 
inal acfc,  to^see  tiiatat  least  one  com- 
fortable and  suitable  reqepUon  room  Is 
provided  at  each  depot  for  the  use  <A  per* 
sons  desiring  aud  waiting  transporta- 
tton. "  Neither  is  it  the  case  provided  for 
in  the  amendatory  act  under  that  provis- 
ion which  gives  the  commlsslouers  "  au- 
thority to  require  such  additions  or  alter- 
ations in  passenger  depots  or  station- 
hoQBes  as  may  be  necessary.  In  their  Judg- 
ment, to  secure  ample,  comfortable,  and 
suitable  accommodations  for  ail  passen- 
gen^"  That  there  Is  much  plausibility  In 
the  suggestion  that  a  new  depot  might,  in 
eflect,be  ordered  built  by  a  direction  to  erect 
one  or  more  comfortable  and  suitable  recep- 
tion rooms,  and  to  make  certain  additions 
and  alterations  to  Lake  station-house,  may 
begranted.  But,asthestatute  wearecon- 
stderlng  is  highly  penal  In  its  character,  it 
will  require  a  construction  of  the  law 
which  will  rise  above  the  rt^on  of  plausi- 
bility to  meet  the  requirements  of  the  case. 
Plainly,  this  was  an  order  tor  the  erection 
of  a  new  depot  bailding.  Not  to  put  the 
railroad  company  at  the  perilous  disadvan- 
tage— the  costly  disadvantage.  It  might 
turn  out— of  erecting  a  new  depot  which 
the  commissioners  might  deem  not  suit- 
able and  comfortable,  the  statute  makes 
It  the  duty  of  the  commissioners  to  pre- 
scribe the  number  and  dimensions  of  the 
rooms  therein  tor  passengers,  leaving  it 
optional  with  the  commissioners  to  order 
separate  rooms  lor  sues  and  races.  The 
obrions  and  reasonable  construction  of 
the  statute  shuts  us  up  to  "Hie  conclusion 
that,  l>efore  the  railroad  company  can  be 
required  to  erect  a  new  depot  or  station- 
house,  (notto  see  that  a  suitable  rec^tion 
room  l8pro?ldftd,norto  have  additions  or 
alterations  in  existing  depots  made, }  the 
railroad  commissioners  shall  "prescribe 
the  nambOT  and  dimensions  of  the  rooms 
therein  for  passengers,  designating  and 
providing.  If  deemed  proper,  separate 
rooms  for  the  sexes  and  for  the  races. " 
Tbe  order  of  the  commissioners  wholly 
failed  to  comply  with  this  plain,  Just,  and 
reasonable  re^julremeot,  and  the  demurrer 
was  to  this  extent,  therefore,  well  taken. 

Affirmed. 

DiCKSBsoN  T.  Thomas. 
{^Supreme  Court  ttf  Miasissippi,  Usy  19,  1890.) 
CiiroxLLA.noir  or  Dihd — Usdbt. 
1.  Between  1878  and  1884,  Inclusive,  defeodftat, 
a  merohant,  bad  a  rODUlnff  account  with  plaintiff, 
an  Illiterate  negro,  furnianing  him  goods  and  sup- 
plies, and  taking  the  cotton  grown  by  him  in  pay- 
ment. On  suit  to  cancel  a  coDTeyance  given  to  se- 
onre  a  balance  appearing  on  tbe  books  of  defend- 
ant at  the  close  of  tbe  tranaaotions,  the  cause  was 
referred  to  a  oommliaioner  to  state  an  account, 
and  many  addiWoital  oredits  wwe  allowed  ^alntiff 
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upon  evidenoe  oonslBtlng  of  general  estimate*  of 
the  number  of  bale*  grown  efuih  year,  baaed  npon 
the  number  of  acres  planted,  and  the  character  of 
tbe  crop  as  being  good,  bad,  or  fair,  etc.,  wMoh,  it 
was  testified,  were  for  tbe  most  part  delivered  to 
defendanL  Many  debits  of  goods  furnished  plain- 
Uflfa  tenants  or  croppers  were  stricken  oat  tear 
iRok  of  proof  of  a  contract  to  pay  tbem,  though  It 
appeared  that  tbe  conrse  of  business  was  for  the 
croppers  to  deliver  their  cotton  to  plaintiff  to  be 
applied  to  tbe  discharge  of  tbelr  aooonnta  with  de- 
fendant. Held  snob  evidence  was  of  too  Indefi- 
nite a  obaraoter  to  overcome  book  entries  which 
for  years  bad  been  treated  as  oorreoi  by  both  par- 
ties. 

8.  It  appearing  that  defendant's  hooks  showed 
grossly  ezcesslTe  charges  of  intereat,  and  in  some 
cases  double  charges,  the  oonveyanoe  will  he  oan- 
oeled,  and  an  accounting  ordered. 

&  CodeMiss.  1 1141,  declares  that,  "If  agreater 
rate  of  Interest  than  10  per  cent,  shall  be  stipulated 
tor  In  any  case,  all  interest  ahaU  be  forfeited." 
Held  that,  wbere  a  greater  rate  was  charged  and 
p^d,  tbe  contract  being  executed,  only  the  excaaa 
oould  be  recovered  back. 

Appeal  from  chancery  court,  Coahoma 
county ;  W.  B.  Tbigo,  Chancellor. 

Oalboon  &  Green  and  D.  A.Scott,toT  ap- 
pellant.  Catrer  A  Cutrer,  for  appellee. 

CoopBB,  J.  The  appellee  exhibited  his 
bill  in  this  cause  to  cancel  a  conveyance 
made  by  him  to  appellant  of  a  certain 
plantation  and  personal  propwty,  upon 
the  ground  that  the  same  was  obtained  by 
the  trauA  of  the  grantee,  and  because  of  tbe 
usurious  character  of  tbe  consideration 
recited  therein.  ShorUy  stated,  the  aver- 
ments of  the  bin  are  that  appellant  Is  a 
shrewd,  designing  white  man,  and  appel- 
lee Is  an  Illiterate  and  confiding  negro, 
who  has  through  many  years  dealt  with 
appellant,  who  was  his  merchant.  That 
appellee,  having  confidence  In  the  friend- 
ship and  honesty  of  appellant,  relied  npon 
him  to  keep  accurate  accounts  of  their 
transactions,  making  only  proper  charges 
against  him,  and  giving  him  credits  for  all 
payments  or  other  matters  to  which  he 
was  entitied.  That  from  year  to  year  he 
bought  goods  of  appellant,  delivering  to 
him  large  quantities  of  cotton  to  be  cred- 
ited on  his  account.  That  from  time  to 
time  appellant  would  state  to  him  the 
balances  due,  and  cause  to  be  prepared 
deeds  of  trust  npon  appellee's  farm  and 
personalty  as  secnrity,  and  appellee,  rely- 
ing upon  the  accuracy  of  the  balances 
claimed  to  be  due,  would  execnte  the  In- 
struments as  requested.  That  in  Janu- 
ary, 18S4,  the  lest  secnrity  of  the  series 
was  executed  by  him,  whereby  he  granted 
to  a  trustee  the  lands  in  controversy  In  this 
suit  to  secure  the  payment  of  anote  recited 
therein  to  bethengiven  for$8,tia4.20.  That 
In  December,  1887,  tbe  a^jpellant  went  to 
the  resldmce  of  appellee,  and  Informed 
him  that  he  (appellee)  had  become  very 
obnoxious  to  his  white  neighbors,  who, 
because  of  his  ownership  of  property  to  a 
considerable  amount,  were  unwilling  lor 
him  to  reside  among  them,  and  that  some 
of  them  had  written  to  appellant,  warn- 
ing him  to  close  out  his  business  with  ap- 
pellee, e:ctracts  from  which  letters  appel- 
lant then  professed  to  read  to  him.  He 
represented  that  it  was  dangerous  for  ap- 
pellee to  longer  remain  In  that  vicinity* 
and  that  appellant  felt  himself  called  on, 
In  tiie  IntMest  of  all  parties,  to  have  a  set- 
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tlemont  of  their  affairs;  that  thesnm  then 
due  vraa  abont  $18,000,  and  that  he  (ap- 
pellant) had  coDie  prepared  to  seise  the 
personal  property  ander  bis  deed,  and  to 
canse  the  real  estate  to  be  sold  onder  the 
power  ot  sale  eooffflred  by  the  deed  of 
tmst,  onlees  a  satisfactory  settlement 
could  be  made  between  them ;  that  bepre- 
ferred  an  amicable  settlement,  and,  If  ap- 
pellee would  execute  a  conTeyance  In  fee  ot 
the  lands,  and  all  personalty  corered  by 
the  secnrltiee,  and  deliver  up  poesesBlon 
thereof,  he  f appellant)  would  i^ve  to  ap- 
pellee the  sum  of  $3,000  In  money,  and  two 
good  males  and  a  wajcon.  He  reminded 
appellee  that,  If  the  property  should  be 
sold  under  the  deeds.  It  might  not  brtug 
the  amount  due,  and  appellee  would  be 
thus  left  penniless,  and  probably  with  a 
large  debt  hanging  over  him.  That,  ap- 
pellee relying  upon  the  good  faith  and  the 
truth  of  thestatementB  made  by  appellant 
as  to  the  condition  of  the  accuonts  be> 
tween  them,  executed  the  conveyance  ol 
his  property  as  required,  and  delivered  to 
the  appellant  the  poseeeslon  thereof. 
That  appellant,  soon  after  the  execution 
of  the  conveyance  by  appellee,  repudiated 
his  promise  to  give  him  the  $2,000,  or  the 
mules  and  wagon,  and  denied  that  he  had 
made  any  such  promises.  The  bill  further 
charges  that  In  fact  complainant  was  not 
Indebted  to  the  defendant  In  any  such  sum 
as  he  had  claimed;  that  the  debt  claimed 
consisted  largely  of  excesnlve  and  usurious 
Interest,  and  of  illegal  and  unwarranted 
Items  wrongfully  charged  against  him ; 
that  the  debt,  If  purged  of  such  usury  and 
erroneous  charges,  would  be  very  greatly 
reduced  In  amount;  that,  in  addition, 
complainant  was  Jnstly  entitled  to  large 
credits  upon  said  debt  for  cotton  delivered 
to  defendant,  and  which  had  not  been 
credited  on  his  accounts,  and  also  for 
work  and  labor  done,  and  money  laid  ont, 
in  the  improvement  of  a  certain  farm  of 
the  defendant  by  the  complainant;  that 
complainant,  at  the  time  of  executing  the 
deed  sought  to  be  canceled,  supposed  that 
the  defMidant  had  properly  credited  his 
demands  with  these  payments  and  Items, 
and  relied  upon  the  defendant's  statement 
that  the  balance  due  was  over  $18,000; 
that  bi  truth  no  such  threatening  letters 
had  been  written  to  the  defendant  about 
the  complainant  as  defendant  professed  to 
read  to  him,  hot  that  defendant  had  false- 
ly asserted  their  existence  for  the  purpose 
of  arousing  his  fear  and  apprehension,  of 
rmdering  him  anxious  to  get  out  of  the 
neighborhood,  and  therefore  willing  to 
close  with  the  defendant's  proposition  of 
settlement.  The  prayer  of  the  bill  was  for 
cancellation  of  the  deed,  for  a  statement  of 
accounts  between  the  parties,  purged  of 
osnrious  Interest  and  of  illegal  charges, 
and  credited  by  all  sums  to  which  the 
complainant  might  appear  to  be  entitled, 
and  which  had  not  been  extended  by  the 
defendant. 

Thedetendant  answered  the  bill,  denying 
all  the  material  allegations  of  the  bill 
cfaai^ng  fraud  and  misconduct  on  his 
part  except  as  to  the  matter  of  usury, 
which-  the  answer  admitted  had  been  to 
some  extent  charged ;  but  the  dt^endant 
tnsitted  that  the  conveyance  was  freely 


and  voluntarily  made  by  the  complain  ant, 
without  any  of  the  fraudulent  misrepre- 
sentations or  conduct  charged  against  de- 
{mdant.  He  denies  that  on  final  aettle- 
ment  he  stated  to  the  defendant  Urn 
amoont  of  his  Indebtedness  to  htm,  bnt 
avers  that.  In  consideration  of  the  convey- 
ance, he  surrendered  all  claims  against 
the  complainant,  and  that,  exclusive  of 
usurious  Interest,  there  was  more  due  than 
the  value  of  the  property. 

A  mass  of  testimony  was  taken  by  the 
parties,  and  on  final  hearing  the  court  de- 
creed cancellation  of  tbe  conveyance,  and 
directed  an  account  to  be  stated  between 
the  parties.  The  cause  was  referred  to  a 
commissioner  with  Instructions  aa  to  the 
principles  upon  which  the  account  should 
be  stated ;  and,  he  having  reported  that 
there  was  due  complainant  the  sum  of 
$12,291.02,  a  decree  was  rendered  in  his  fa- 
vor for  that  sum,  from  which  decree  the 
drfendant  prosecutes  this  appeal. 

The  astonishing  result  reached  by  the 
commissioner  and  approved  by  the  court, 
whereby  the  complainant,  who  believed 
himself  to  be  indebted  to  the  defendant  In 
a  sum  exceeding  $18,000,  and  conv^ed  his 
entire  estate  in  discharge  of  the  debt,  la  re- 
stored to  the  owersblp  of  the  property, 
and  secured  a  decree  against  his  supposed 
creditor  for  nearly  the  sum  he  claimed 
from  complainant,  demonstrates  the  necea- 
sity  of  adhering  to  that  rule  of  Judicial 
proceeding  which  requires  definite  and  spe- 
cific evidence  for  the  establishment  ot 
facts.  The  result  reached  has  been  arrived 
at  by  alio  wing  many  large  credits  claimed 
by  the  complainant,  and  by  striking  from 
the  accounts  many  Items  which  had  for 
years  been  treated  by  the  parties  as  prop- 
er debits  against  him.  If  the  credits  al- 
lowed were  supported  by  competent  and 
fluffldent  evidence,  and  the  debits  disal- 
lowed were  properly  disproved,  the  mere 
fact  that  a  result  so  opposed  to  common 
experience  has  been  reached  should  not  af- 
fect the  right  of  appellee  to  retain  the  ben- 
efit of  the  decree.  The  evidence  on  both 
branches  of  the  investigation  Is  wholly  In- 
snfflclent  to  warrant  the  decree  rendered. 
The  testimony  tending  to  establish  the  ad- 
ditional credits  to  which  appellee  has  been 
found  entitled  Is  of  themost  Indefinite  and 
inconclusive  character.  It  consists  large- 
ly of  estimates  of  the  quantity  of  cotton 
grown  byOie  complainant  from  year  to 
year,  and  general  declarations  by  him  and 
his  witnesses  that  the  crops  were  for  the 
most  part  delivered  by  him  to  the  defend- 
ant. The  volume  of  testimony  is  too  great 
to  permit  us  to  examine  Its  details  In  a 
written  opinion,  extending,  as  it  does,  to 
complicated  transactions  running  through 
a  series  of  years.  We  have  nether  the 
time  nor  the  inclination,  nor  Is  it  our 
duty,  to  perform  the  ofilce  of  commission- 
er of  accounts,  and  attempt  to  disentan- 
gle the  confusion  of  books  and  statements 
which  are  presented  In  the  record.  The 
original  mercantile  books  ot  appellant 
have  been  made  a  part  of  the  record  by 
agreement  or  counsel;  and  these,  with  ac- 
counts rendered  and  stated,  accounts  of 
sales  of  cotton,  accounts  stated  by  experts 
and  commissioners, and  hundredsof  pages 
of  vague  and  Indeterminate  testimony,  so 
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confuse  the  controreiBy  as  to  render  It  In- 
capable of  accurate  and  definite  eolation. 
The  complainant  baa  received  eacb  year, 
during  the  period  covered  by  hie  dealing 
with  the  defendant,  credits  for  cotton  de- 
llTered  by  hbn  from  ttme  to  time.  These 
credits  appear  on  the  books  of  the  defend- 
ant. The  complainant  contends  that,  be- 
^nnlng  with  the  year  1878,  there  were 
each  yeardeltvered  to  the  defendant  many 
other  bales  of  cotton,  for  which  no  credits 
were  griren.  To  establish  these  credits,  he 
proves  that  he  had  a  certain  number  of 
acres  planted  to  cotton  In  1878,  another 
number  in  1879,  another  In  1880,  and  so  on 
up  to  and  InclndinK  the  year  18^;  that 
Ills  crop  was  a  good  one  in  a  certain  year, 
a  fair  one  the  next,  a  poor  one  another, 
«tc. ;  that  he  onsht  to  have  made,  and  ac- 
cording to  bis  recollection  did  make,  so 
many  bales  of  cotton  one  year,  so  many 
another,  etc. ;  that  bis  custom  was  to  de- 
liver the  principal  part  of  his  crop  to  the 
defendant  each  year,  and,  If  he  did  make 
and  deliver  the  cotton  he  believes  be  did, 
then  beshould  havecredlt  for  a  certain  (or 
nncerttUn)  number  of  bales  not  credited 
by  the  defendant.  In  some  Instances  more 
speclflc  testimony  Is  adduced,  but  It  Is 
raanlfeet  that  the  greater  portion  of  the 
additional  credits  secured  In  the  accounting 
are  supported  only  by  this  sort  of  indefi- 
nite and  uncertain  evidence.  We  find  it 
Impossible  to  apply  snch  evidence  to  any 
particular  credit  allowed  by  the  commis- 
«ioner;  but,  where  the  testimony  become 
epecific  and  definite,  it  Is  not  difficult  to 
«how  that  the  additional  credits  sought 
and  secured  already  api>ear  on  the  books 
-of  the  defendant,  we  will  take  as  an  ex- 
ample the  additional  credits  of  cotton 
claimed  and  allowed  for  the  year  1878. 
Tbe  complainant  Is  credited  on  the  books 
of  the  defendant  with  2ti bales  of  cotton  of 
thecrop  of  1878,  delivered  after  March  26th 
and  before  May  2Ath.  The  complainant 
claimed  and  received  credit  for  18  other 
bales,  which  the  commissioner  states,  the 
«Tidenee  shows  was  delivered,  and  not 
credited.  It  la  not  difficult  to  discover 
the  testimony  on  which  this  credit  was 
allowed.  The  complainant  turned  his 
books  and  papers  over  to  one  Wlldebei^- 
•cr,  an  expert,  to  state  his  account  tor  him. 
and  caused  WUdeberger  to  be  examined  as 
a  witness.  Among  other  data  furnished 
to  WUdeberger  by  complainant  were  cer- 
tain accounts  of  sales  of  cotton  furnished 
-to  complainant  by  the  d^ndant.  Of 
these  there  was  one  forthe  sale  of  one  bale 
■of  cotton  sold  by  Porter,  Taylor  &  Co., 
May  20,  1879;  net  proceeds,  $54.42.  An- 
other was  account  sales  by  A.  C.  &  A.  B. 
Treadwell  &  Co.,  of  IR  bales  of  cotton  sold 
May  26,  1879;  net  proceeds,  9659.11.  The 
testimony  of  these  merchants  show,  and 
It  la  conceded  by  the  defendant,  that  the 
fyroceeds  were  paid  over  to  Dlckerson  for 
account  of  complainant.  In  making  out 
his  account,  WUdeberger  gave  complain  ant 
additional  credits  for  these  sums,  and  on 
his  examination  stated  that  they  had  not 
been  credited  on  tbe  books  of  tbe  defend- 
ant. He  also  testified  that  the  complain- 
ant was  entitled  to  an  additional  credit 
of  three  bales  of  cotton,  and  the  value  of 
«  renmant  of  a  bale;  all  of  which  appeared 


as  noted  on  the  books  of  defendant,  but 
the  value  was  not  extended  as  credit.  He 
also  stated  that  probably  credit  for  one 
other  bale  of  cotton  should  be  given.  It 
thus  appears  that  complainant,  throngb 
bis  expert  accountant,  claimed  credit  for 
17  bales  of  cotton,  and  a  part  of  another 
bale.  The  commissioner  allows  a  credit 
for  18  bales,  but  we  are  unable  to  discover 
from  whence  the  additional  part  of  a  bale 
Is  derived.  Turning  to  the  books  of  the 
defendant,  we  find  the  complalnantcredlt- 
ed  on  May  20th  with  precisely  the  sum  of 
f54.42.  the  price  of  the  bale  sold  on  that 
df^  by  Porter,  Taylor  A  Co.,  and  tor 
which  additional  credit  Is  given.  On  May 
26th  there  appears  a  credit  of  $669.11  as  the 
proceeds  for  13  bales  of  cotton,  and  this  Is 
tbe  exact  sum  for  which  the  IS  bales  were 
sold  by  A.  C.  &  A.  B.  Treadwell  on  that 
day,  as  shown  by  their  account  of  sales. 
We  are  unable  to  conjecture  upon  what 
theory  It  was  supposed  that  the  credits 
given  by  the  defendant  represented  other 
cotton.  The  dates  of  sales  and  of  credits, 
tbe  number  of  bales  sold,  and  the  price  for 
which  they  were  sold,  correspond  with 
such  minute  exactness  that  It  Is  Impossi- 
ble to  resist  the  conclusion  that  the  addi- 
tional credits  allowed  are  mere  duplicates 
of  those  already  appearing  on  the  books 
of  the  defendant. 

We  have  not  the  time  to  follow  the  testi- 
mony through  the  whole  series  of  years. 
We  can  only  call  attention  generally  to 
other  matters  In  which  errors  have  been 
committed.  It  appears  that  complainant 
had,  daring  tbe  years  In  which  be  dealt 
with  defendant,  a  number  of  tenants  and 
shEire  hands,  who  were  also  customers  of 
defendant.  The  accounts  of  many  of  these 
persons  appear  charged  against  the  com- 
plainant in  a  lump  snm,  a  portion  of  which 
were  disallowed  by  the  commissioner  be- 
cause of  lack  of  evidence  to  show  a  con- 
tract on  the  part  uf  the  complainant  to 

6 ay  them.  It  Is  shown  that  tbe  course  of 
uslness  was  lor  these  tenants  or  croppers 
to  deliver  cotton  to  complainant,  to  be  by 
him  applied  to  the  discharge  of  tbeir  ac- 
counts. The  testimony,  we  think,  shows 
that  the  transactions  were  about  those 
which  usually  are  had  between  the  owner 
of  aplantation  andtbetenanbsorcroppers 
on  bis  place.  Tfaeaccoantsappearcharged 
to  the  laborers.  At  tbe  end  of  the  season 
the  cotton  of  tbe  laborers  Is  taken  by  them 
directly  to  the  merchant,  and  sold  In  pay- 
ment of  the  debts  doe  him,  or  tbe  landlord 
assumes  the  accounts,  and  collects  the  sums 
due  by  his  employes  or  tenants.  Evidently, 
that  was  the  course  followed  betwe«i 
these  parties  In  many  cases.  Tbe  cotton 
credited  to  bim  must  have  been  largely  de- 
rived from  his  tenants  and  employes,  and 
intended  to  be  applied  to  the  payment  of 
their  accounts.  It  this  were  not  true,  why 
was  It  that  complainant  permitted  these 
accounts  to  be  charged  against  him,  and 
paid  by  the  application  of  his  credits  to 
them,  or  carried  forward  In  notes  execut- 
ed for  balances  due?  The  testimony  falls 
far  short  of  showing  an  inability  on  the 
part  of  complainant  to  take  care  of  bis 
own  Interest,  or  to  establish  that  childish 
confidence  In  the  defendant  so  pathetically 
set  forth  In  the  pleadings. 
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That  there  are  et  s,mIj  excessive  chartcee 
of  Interest,— doable  ctaarges  In  one  or 
two  Instancea, — and  failure  to  give  some 
credits  wtalch  staonld  have  been  ^ven.  Is 
well  shown  by  the  evidence;  but  this  does 
not  serve  to  release  the  complainant  from 
the  payment  of  the  accounts  of  his  ten- 
ants charged  against  blm,  and  for  which, 
from  the  facts  in  evidence,  he  presumably 
received  their  cotton.   His  obligation  to 

gay  these  accounts  spi^ngs  not  alone  from 
Is  promise  evidenced  b.T  his  note  in  which 
they  are  included,  but  from  the  payment 
to  him  of  the  sums  by  his  employes  and 
tenanlB.  The  transactions  sought  to  be 
opened  extend  througha  number  of  years, 
and  the  evidence  to  support  the  particular 
items  or  settlement  between  the  parties 
may  have  been  lost  by  the  lapse  of  time. 
*The  burden  of  showing  the  facts  rests 
upon  the  complainant,  and  cannot  be  met 
by  general  and  indefinite  evidence.  He 
must  specify  and  point  out  the  erroneous 
charges,  and  by  direct  and  particnlar  evi- 
dence relieve  himself  of  uie  obligation 
which  prima  facie  rests  upon  him  to  pay 
these  accounts.  He  must  shed  light,  and 
not  darkness,  upon  the  subject.  It  is  not 
sufficient  for  blm  to  raise  a  snspicion  that 
Indefinite  credits,  at  uncertain  times,  have 
been  omitted,  or  that  transactionB  to 
which  he  assented  at  the  time,  upon  suffi- 
cient consldepation,  ought  not  to  bave 
been  made.  Facts  must  be  shown.  In  the 
light  of  which  the  court  may  act  with  con- 
fidence and  intdligence.  Clayton  v.  Boyce, 
€2  Miss.  890. 

Since  the  cause  must  be  reversed,  we 
think  it  best  to  reopen  the  account  In  so 
far  as  the  additional  credits  claimed  by 
the  compalnant,  and  in  so  far  as  It  is 
sought  to  purge  It  of  the  accounts  of  the 
tenants  and  employes  charged  to  the  com- 
plainant. The  facts  disclosed  suggest  that 
the  claim  for  improvements  upon  the  de- 
fendant's plantation  Is  In  many  respects 
unfounded  and  exaggerated. 

The  remaining  question  Involved  is  aa 
to  what  extent  the  usury  shown  to  have 
been  charged  affects  the  claim  ot  the  de- 
fendant. It  Is  the  settled  law  ot  this  state 
that  usury  paid  may  be  recovered  back 
either  at  law,  or,  In  proper  circumstances, 
in  equity.  Bond  v.  Jones,  8  Smedes  &  M. 
368;  I'archman  v.McKianey,  12  Smedes  Sc 
M.  631;  O'Connor  v.  Clopton,  60  Miss.  349; 
Warmack  v.  Boyd,  68  Miss.  488.  It  has 
not  been  decided  whether.  In  suits  to  re- 
cover usury  paid,  (suits  upon  executed,  as 
distinguished  from  executory,  contracts.) 
the  whole  Interest  paid,  or  only  the  usuri- 
ous excess,  may  be  recovered.  Our  stat- 
ute (Code,  1141)  declares  that,  "it  a  greater 
rate  of  interest  than  ten  per  cent,  shall  be 
stipulated  for  in  any  case,  all  intercut  shall 
be  forfeited."  Where  the  proceeding  is  in 
equity.  In  reference  to  an  executory  con- 
tract enforceable  in  p&ta,  the  whole  penal- 
ty of  the  statute  Is  enforced,  and  nil  inter- 
estforfelted.  Bond  v.  .Tones,  8  Smedes  &M. 
368;  Parchman  v.  McKlnney.  12  Smedes  & 
M.631;  ChaCfev.  Wilson,  59  Miss.  44;  Boyd 
V. Warmack, 62MiB8.5S6;  Bankv.Fraser,68 
Miss.  234.  In  Boud  v.  Jones  the  language 
of  the  court  Is  broader  than  the  facts  in- 
volved, and  seems  to  imply  that  the  same 
rule  Is  applicable  in  suits  to  recover  back 


usury  paid  which  applies  when  the  defense 
is  made  to  a  suit  on  the  usurious  contract, 
and  that  in  either  case  the  whole  Interest 
Is  forfeited.  But  In  that  case,  while  the 
usury  bad  been  paid  as  such,  and  the  salt 
was  treated  as  one  to  recover  back  tha 
money  paid,  Its  real  object  was  to  cause 
the  payment  to  be  credited  upon  the  un- 
paid principal.  The  decisions  of  thiscoart. 
beginning  with  Parchman  v.  McKinney, 
12  Smedes  ft  M.  6S1,  are  not  in  accord  with 
the  current  of  autborltlea  elsewhere,  in 
that  it  Is  here  held  that. In  a  proceeding  in 
equity  to  avoid  a  usurious  aecorlty  en- 
forceable ia  pais,  the  complainant  is  not 
require  totender.nor  will  he  on  flnal  hear- 
ing be  required  to  pay,  the  I^al  Interefit 
which  might  have  been  contracted  for. 
In  Parchman  v.  McKIuney,  Judge  Shabe- 
BV  drew  the  distinction  between  an  exe- 
cuted and  an  executory  contract,  and, 
while  recognizing  the  rule  that,  In  suits  to 
recover  back  usury  p^d.  only  the  excess 
over  the  legal  rate  could  be  recovered,  he 
established  the  rale  that  in  proceedings  to- 
avoid  usurious  securities  the  whole  Inter- 
est was  forfeited.  We  have  followed  the 
decision  in  that  case,  in  deference  to  the 
rule  of  atare  dec/aia, butwe  think  It  should 
not  be  extended  beyond  the  line  to  which 
the  court  then  indicated  that  It  shoold  be 
limited.  We  are  not  aware  of  any  caae  in 
this  state  in  which,  in  a  salt  to  recover 
back  usury  paid,  the  plalntllf  has  been  per- 
mitted to  recover  more  than  the  excess 
over  the  legal  Interest.  Bond  v.  Jones 
morenearlyapproachessucfadecision;  but 
that  case  antedates  Parchman  v.  McKln- 
ney, in  which  a  contrary  rule  Isannounced, 
and  is,  besides,  not  a  case  of  a  completed 
—an  executed— contract.  The  complain- 
ant should  be  required  to  pay  interest  not 
excee<liiig  the  I^al  rate  on  whatever  debt 
may  be  shown  to  be  dae. 

We  affirm  so  much  of  the  decree  of  the 
court  as  vacates  the  conveyance  £uid  di- 
rects the  taking  of  the  account.  The  spe- 
cific Instruction  of  the  chancellor  directlns 
the  commissioner  to  disallow  the  Item  ot 
9614  charged  on  the  account  ot  1878,  and 
the  item  of  April  11, 1884.  charged  as  "  in- 
voice of  goods,  about  f 300,"  Is  approved. 

Except  as  specifically  r^erred  to  In  this 
opinion,  the  matters  Involved  an  xu>t  de- 
cided, 

Berersed  and  remanded. 


ElCHARDS  V.  YA00A.BO  et  Sl. 

(Suprame  Court  qf  mMtmppt.  April  SS,  1890.  > 

ATTAOHMBNT— BdBDKN  of  PrOOP— iNSTRUOnOKS- 

1.  Where  soodB  attaobed  upon  the  ground  of 
fraud  were  claimed  by  a  purchaser  from  defend- 
ant, and,  on  trial  of  the  Issue  of  defendant's  in- 
debtness,  the  transfer  was  shown  to  be  f  randoient 
on  his  part,  the  burden  was  on  the  olalmant,  on. 
the  question  of  sustaining  the  attaohmentj  to  show 
that  ne  was  an  innocent  purchaser  for  valae. 

3.  It  was  not  error  to  reject  an  iustraotloa 
proper  in  itself,  but  consisting  of  a  r^wUtlMi  ot 
matters  already  given  in  the  oharga. 

Appeal  from  drcut  court,  Madison  coun- 
ty ;  J.  B.  Chrisman,  Judge. 

Smith  A  Powell  and  Do  wne  A  Ward,  for 
appellant.  Cs/Aodd  <ft<?reeo,torappdlee8.- 
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CooPEB,  J.  Vaccaro  &  Co.  Bued  out  an 
attachment  against  one  Ward,  wbich  was 
levied  on  certain  goods  which  the  plain- 
tiffs claimed  had  been  sold  by  Ward  to 
RlctaardR  for  the  pnrpose  of  defrauding  his 
creditors.  Flaintilte  sustained  thdr  suit 
airainst  Ward,  and  the  present  contro- 
Tcrsy  Is  between  them  and  Richards,  who 
interposed  a  claim  to  the  property  seized. 
On  the  trial  of  the  claimant's  Issue,  Ward's 
fraudulent  purpose  In  making  the  sate  was 
abundantly  shown.  The  claimant  con- 
tended that  it  devolved  on  the  plalntltte  to 
establish  not  only  the  fraud  of  Ward,  but 
that  he  (the  claimant)  was  not  &boDa  6de 
purchaser  for  value,  but  participated  in, 
or  had  knowledge  of.  Ward's  fraudulent 
design.  The  court  rejected  this  view,  and 
Instructed  the  Jury  that,  "if  it  bellveved 
from  the  evidence  that  the  sale  by  Ward 
was  fraudulent  on  bis  part,  then  the  bur- 
den of  proof  Is  on  Richards  to  show 
to  your  satisfaction  that  he  purchased 
the  goods  for  value,  and  without  knowl- 
edge of  Ward's  design."  The  giving  of 
this  Instruction  Is  the  principal  error  as- 
signed. 

Thttre  Is  conflict  In  the  decisions,  and 
much  confusion  among  the  text-writers,  on 
thti  question  involved.  The  effect  of  the 
statute  against  fraudulentconveyances,  as 
held  by  one  line  of  decisions.  Is  about  this : 
Conveyances  made  by  a  grantor  In  fraud 
of  biscredltors  arevalld  unless  Itbeshown 
that  the  purchaser  is  not  a^  purchaser  for 
value,  and  in  good  faith.  Another  line  of 
authorities  states  the  effect  of  the  statute 
to  be  that  conveyances  fraudulent  on  the 
part  of  the  grantor  are  Invalid  at  the  suit 
of  hiscredttors,  unless  It  be  shown  that  the 
parchasear  Is  a  purchaser  for  value,  and  in 
good  fal-Ui.  The  anthoii'Ues  are  uniform 
in  declaring  that  one  who  attacks  a  con- 
veyance as  fraudulently  made  must  estab- 
lish the  fraud.  The  burden  of  proof  Is  up- 
on him,  and  he  Is  opposed  by  the  presump- 
tion of  good  faith  and  legality  that  at- 
taches in  favor  of  the  ordinary  transac- 
tions of  bnalness.  The  conflict  of  decision 
arises  a  step  beyond,  when  the  Inquiry  Is 
whether  the  plaintiff,  by  proof  of  the  fraud 
of  thegrantor,  has  made  a  prima  facie  case 
against  the  grantee,  entitling  him  to  re- 
cover.lu  the  absence  of  any  evidence  by  his 
adversary.  In  Massachusetts,  New  Jer- 
sey, Iowa,  Wisconsin,  Connecticut,  and 
Maryland,  it  is  held  that  the  plaintiff  must 
not  only  show  fraud  on  the  part  of  the 
seller,  bnt  participation  In  or  notice  of  It 
by  the  buyer.  Bridge  v.  Efrgleston,  14 
Maea.S45;  Foster  V.Hall,  12  Pick.  89;  In- 
surance Co.  V.  Tooker,  85  N.  J.  Eq.  408; 
Tantum  v.  Green,  21  N.  J.  Eq.  364;  Bank 
V.  Northrup.22N.  J.  Eq.  5P;  Adams  v.  Fo- 
ley, 4  Iowa,  44;  Fifleld  v.  Gaston.  21 
Iowa,  218;  Mehlbop  v.  Pettlbone,  54  Wis. 
652,  11  N.  W.  Rep.  653;  Partelo  v.  Har- 
ris, 26  Conn.  480;  Cooke  v.  Cooke,  43  Md. 
624.  On  the  other  hand,  the  courts  of 
Pennsylvania,  New  York,  Alabama,  Texas, 
ArkanssA,  and  North  Carolina  hold  that, 
where  the  fraud  of  the  grantor  Is  estab- 
lished, a  prima  facie  case  is  made  by  the 
plaintiff,  which  must  be  met  by  the  pur- 
chaser by  evidence  that  he  la  a  purchaser 
In  good  faith,  lor  value.  Sogers  v.  Hall, 


4  Watts,  359;  Clark  v.  Depew,  25  Pa.  St. 
609;  Lloyd  v.Lynch,2R  Pa.  St.  419;  Starln 
V.  Kelly,  8S  N.  T.  418;  Hamilton  v.  Black- 
well,  60  Ala.  545;  Gordon  v.  Tweedy,  71 
Ala.  202;  Brown  v.  Hedge  Co.,  64  Tex. 396; 
Miller  V.  Fraley,  21  Ark.  22;  Fullenwlder  v. 
Roberts,  4  Dev.  &  B.  278;  Worthr  v.  Cad- 
dell,  76  N.  0.  82.  Wo  concur  In  the  views 
announced  by  those  courts  which  hold  that 
proof  of  fraud  on  the  part  of  the  grantor 
is  sufficient  to  entitle  his  creditors  to  sub- 
ject the  property  fraudulenty  assigned,  in 
the  absence  of  evidence  showing  the  claim- 
ant to  be  a  purchaser  for  value,  and  in 
good  faith,  we  fall  to  perceive  why,  In 
cases  of  this  character,  the  party  assailing 
the  conveyance  shall  be  required  to  assume 
the  burden  of  showing  participation  in  the 
frand  by  the  purchaser,  and  the  non-pt^- 
ment  of  value  for  the  property  fraudulent- 
ly conveyed. 

The  decisions  holding  It  to  be  the  duty 
ot  the  creditor  to  establish  not  only  the 
frand  of  the  seller,  bnt  that  <tf  the  pur- 
chaser, seem  to  rest  upon  an  undue  exten- 
sion of  the  rule  that  fraud  is  never  to  be 
presumed,  but  must  always  be  proved  by 
the  party  ailing  It  to  exist.  The  rule  is 
so  well  established  as  to  have  become  one 
of  themaxlmsof  the  law;  butit  Is  nottme 
that,  where  a  transaction  has  been  shown 
to  be  fraudulent  on  the  part  of  one  of  the 
actors,lt  is  Incumbentupon  a  party  claim- 
ing or  defending  against  It  to  show  the 
fraud  of  the  other  actor  claiming  under  It. 
Goodfalth  and  legality  are  presumed  to  ex- 
ist In  reference  to  the  ordinary  business 
transactions  of  1ife,andthe  burd^  Is  upon 
him  who  asserts  thecontrary ;  but  it  Is  oth- 
erwise when  the  tranBSCtion  is  Itself  unfair, 
or  ts  shown  to  be  prima  Ikcie  Illegal. 
Whart.  Ev.  868,  1248;  Blgelow,  Frauds, 
180, 132.  Mr.  Blgelow,  while  denying  that 
the  dotense  of  purchase  for  value  Is  new 
matter  In  avoidance,  concedes  that  the 
plaintiff  proving  the  fraud  of  the  seller 
makes  a  prima  iSicie  cose.  He  says:  "A 
scrutiny, however, of  the  situation, In  such 
a  case,  will  show  that  the  d^ense  of  pu^ 
chase  for  value  is  not  new  matter  In  avoid- 
ance.  The  defendant,  being  a  purchaser 
fromonehavlngthel^altitle,  »  •  •  has 
himself  acquired  that  title.  The  plaintiff 
can  then  only  have  an  equitable  title,  and, 
to  prevail,  he  must  overcome  the  former; 
and  this  whether  he  sues  at  taw  or  In 
equity.  In  other  words,  he  must  show 
that  the  purchaser's  title  Is  bad.  This  be 
undertakes  to  do  by  showing  that  the  ven- 
dor's title  waa  obtained  from  him  [the 
plaintiff]  by  the  vendor's  fraud;  and  this 
Is  sufficient.  But  how  does  it  become  so? 
The  answer  is  that  In  law  it  shows  pre- 
sumptive notice  to  the  defendant.  The  de- 
fendant Is  presumed,  prima  facie^  to  be 
privy  to  his  grantor's  fraud.  This  pre- 
sumption the  d^endant  must  now  meet, 
bu  t  Just  as  he  would  meet  any  other  fact 
alleged  and  testified  to,  or  presumptively 
shown,  by  the  plaintiff.  The  defense  is 
still  negative,  /.  e.,  denial.  Hence  the  bur- 
den ot  proof  Is  still  upon  the  plaintiff." 
"But  It  may  still  be  thought  necessary 
to  Inquire  whether  the  plaintiff  himself  has 
really  SQstained  the  harden  of  proof,  so  as 
to  require  the  defendant  to  conie  to  the 
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•npport  of  his  defence,  by  merely  showluff 
frand.  It  may  be  asked  If  the  plaintiff 
ouRht  not  to  go  further,  and,  though  he 
bas  made  a  case  of  fraud  In  the  grantor, 
otter  some  definite  evidence  of  notice,  or 
what,  tor  the  present  purpose.  Is  the  same 
thing,— that  the  conTeyance  to  the  defend- 
ant was  roluDtary.  The  answer  of  the 
authorities,  though  not  without  here  and 
there  a  discordant  note.  Is  that  evidence  of 
the  fraud  is  enough,  and  this  whether  the 
case  be  one  of  fraud  on  creditors  or  fraud 
on  a  vendor.  Such  Is  the  better  answer  in 
those  states  In  which,  Id  cases  of  fraud  up- 
on creditors,  notice  to  the  purchaser  Is  suf- 
ficient to  defeat  his  title.  ** 

There  are  two  classes  of  suits  at  law  so 
nearly  unalogous  to  salts  by  creditors  to 
subject  property  fraudulently  conveyed 
that  It.  is  difficult  to  draw  a  distinction 
between  them  sufficient  to  warrant  the 
application  of  different  rales  of  procedure. 
These  are  suits  by  one  whose  property  has 
been  secured  by  the  fraud  of  the  vendee, 
and  who  sues  to  recover  them  from  anoth- 
er claiming  under  the  fraudulent  vendee, 
and  suits  by  an  indorsee  of  a  bill  or  note 
against  the  maker,  who  defends  upon  the 
ground  that  the  instrument  was  secured 
by  the  fraud  ot  the  payee.  In  these  cases 
it  has  been  nnitormly  held  that  proof  of 
the  fraud  of  the  first  vender  of  the  proper- 
ty, or  payee  of  the  note,  imposes  upon  the 
party  claiming  under  him  the  duty  of 
showing  that  he  is  a  purchaser  for  value, 
and  in  good  faith.  Bailey  v.  Bldwell,  13 
Mees.  &  W.  73;  Fitch  v.  Jones,  32  Eng. 
Law  &  Eq.  134 ;  Paton  v.  Colt,  5  Mich.  506 ; 
Clark  T.  Pease.  41  N.  H.  414;  Blgelow, 
Fraud,  132;  Spira  v.Homthall,77  Ala.  137; 
Easter  r.  Allen,  8  Allen,  7;  Morgan  v. 
Morse.  18  Gray,  150;  Hasklns  v.  Warren, 
115  Mass.  614.  Proof  that  the  purchaser 
bought  for  value,  the  price  paid  lielng  ade- 
quate. Is  generally  held,  in  the  absence  of 
othereTidenceshowing  notice  ot  the  fraud, 
to  raise  the  presumption  ot  good  faith. 
Starin  v.  Kellyt  88  N.  Y.418;  Shores  v. 
Ooherty,  65  Wis.  168,  2S  N.  W.Bep.577; 
Spira  T.  Horathall,  77  Ala.  187. 

In  view  of  the  veoy  tull  instractlons  se- 
cured by  the  claimant  In  this  case,  we 
deem  It  unnecessary  to  consider  whether 
the  first  instruction  tor  the  plaintiffs  Is 
technically  accurate.  In  announcing  the 
proposition  that  proof  ol  the  fraud  of  the 
seller  shifted  the  burden  of  proof  to  the 
claimant,  or  whether,  as  contended  by  Mr. 
Blgelow.  the  instruction  should  have  been 
that  such  proof  made  a  prima  tack  case 
for  the  plalntlffii,  which  It  was  incumbent 
upon  the  claimant  to  meet  by  the  produc- 
tion of  evidence  sufficient  to  restore  the 
equilibrium.  The  distinction  Is  technical, 
and  it  Is  manifest  that  in  this  case  it  was 
not  influeutial  in  prudaclng  the  result 
reached. 

This  disposes  of  the  errors  aaslgned,  ex- 
cept the  action  of  the  court  in  refusing  the 
second  instruction  asked  by  the  claimant. 
The  substance  of  this  instruction  ia  but  a 
repetition  of  the  matters  distinctly  speci- 
fied in  the  other  instruction  given  for  the 
claimant,  and  under  such  circumstances 
Its  refusal  cannot  be  ground  of  error. 

The  Judgment  is  affirmed. 


Eblleb  t.  Touun. 

(JSugprtme  Court  of  MUtteaippi.  Hmj  96, 18M.) 

Suonom— FoBM  or  Bauots— KixiuiraiT 
Statdtx. 

Rev.  Code  Mlsa.  1S80,  |  187,  provkUng  that 
all  ballots  shall  have  "a  spaoe  of  not  less  than  oae- 
fifth  of  an  inch  between  each  name,  •  *  *  and 
a  ticket  diflerent  from  that  herein  prescribed  shall 
not  b«  received  or  counted, "  is  msndatOEy  and 
mast  be  strtotly  oompUad  with. 

Appeal  from  clrcnitcourt,  Hancock  eoun- 
ty;  8.  H.  Tekra-u,  Judge. 

This  is  a  contested  election  case.  Au- 
gust Keller  and  JohnV.Tonlme  were  rival 
candidates  for  the  office  of  mayor  ot  the 
town  of  Bay  St.  Louis.  At  the  election, 
Keller  received  206  votes,  and  Tonlme  126 
votes.  Tonlme  entered  a  contest,  alleging 
thathebadrecelved  amajorltyot  the  l^a) 
votes  cast;  thatthe  ballots  cast  for  Krilei 
did  Dot  conform  to  the  law,  in  that  there 
was  less  than  one-firth  of  an  inch  between 
the  names  on  the  ticket,  the  election  being 
for  mayor  and  aldermen.  Keller  respond- 
ed that  his  ballots  were  a  substantial 
compliance  with  the  law,  and  claimed  that 
the  section  of  the  charter  ot  Bar  St.  Loots 
adopting  sections  186  and  187  m  the  Gods 
ot  1880,  In  refertaoe  to  elections  and  the 
character  ot  tickets,  was  simply  directory, 
and  not  mandatory.  The  testimony  was 
that  the  names  were  a  very  little  leas  than 
one-fifth  ot  Ai  inch  apart,— a  very  small 
fraction,  not  discernible  except  by  close 
and  accurate  measurement,— but  In  tact 
the  names  were  less  than  one-fifth  ol  an 
inch  apart.  The  ballots  for  Kellar  were 
rejected,  and  a  Judgment  rendered  In  faTor 
of  Tonlme,  the  contestant,  trom  which 
Keller  appealed. 

Rev.  Code  Miss.  1880,  §  136,  relates  to  tha 
conduct  of  elections  and  the  counting  of 
the  ballots.  Section  187  Is  as  follows: 
"All  ballots  shall  be  written  or  printed 
with  black  Ink,  with  a  space  of  not  less 
than  one*flrth  of  an  Inch  between  each 
name,  on  plain  white  news  printing  pa- 
per, not  more  than  two  and  one-half,  nor 
lees  than  two  and  one-fourth.  Inches  wide, 
without  any  device  or  mark  by  which  one 
ticket  may  be  known  or  distingaisbed 
from  another,  except  the  words  at  the 
head  ot  the  tickets,  bnt  this  shall  not  pro- 
hibit the  erasure,  correction,  or  insertion 
of  any  name,  by  pencil  mark  or  ink,  upon 
the  face  of  the  ballot ;  and  a  ticket  differ- 
ent from  that  herein  prescribed  shall  not 
be  received  or  counted. " 

T*'.  P.  A  J.  B.  BarriB,  for  appellant.  S. 
J.  Bowers  and  Robert  Lowry^  tor  appel- 
lee. 

Cooper,  J.  Section  5  ot  the  charter  of 
the  town  ot  Bay  St.  Lonis  adopts  sections 
136  and  137  of  the  Code  of  1880  In  reference 
to  the  character  ot  ballots  to  be  used  in 
municipal  elections,  and  to  the  manner  of 
voting,  and  the  reception  and  count  ot 
the  vote  by  the  officers  ot  election.  Under 
section  137,  a  ballot  other  than  that  pre- 
scribed Is  not  to  be  received  or  counted  by 
the  election  officers.  The  standard  pr^ 
scribed  Is  arbitrary ;  and,  by  the  uneqnlT- 
ocal  provision  ot  this  section,  its  provls- 
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ons  are  made  mandatory,  and  not  direct- 
urjr.  We  are  not  iiermttted  to  snbBtltnte 
our  opinion  for  that  oT  the  legtslatlre  de- 
partment, or  to  declare  that  a  departure 
from  the  standard  prescribed  Is  lmmat&- 
rial  because  ol  Its  degree.  Ogleaby  v.  Slg- 
inan,  58  Miss.  fi02;  Perkins  v.Carraway,^ 
MIsB.  222. 
Affirmed. 


Caob  t.  LonsTiLLB,  N.  O.  &  T.  Rt.  Co. 
{Supreme  Couirt  ctf  Mi»8ias1j)p^  Hay  £6, 1890.) 
Railroaj)  CoMPANiM— Stock  Killiico. 

Wliere  thooTideiioe  for  plaintiff  in  u  action 

?Be^iiBt  a  railroad  oompaoT  for  negUgenUy  killing 
itaintiirs  Btook  Is  to  tae  effect  that  t£e  remains  of 
he  antmolt  were  scattered  aloog  the  track  for 
more  than  800  yards;  tbat  they  ran  some  distance 
on  the  traok  in  front  of  the  train,  which  was  ffoing 
up  grade,  before  being  strack ;  that  the  whistle  was 
not  blown  until  the  first  one  was  struck;  and  that 
the  distance  from  where  they  were  first  seen  to 
where  the  first  animal  was  struck  was  800  yards; 
while  the  evidence  for  defendant  is  that  the  ani- 
mals Jumped  on  the  track  about  lOO  feet  in  front  of 
the  engine,  and  that  everything  was  done  to  pre- 
Tent  toe  oolliaion, — the  question  shottkl  he  submit- 
ted to  the  Jury. 

Appeal  from  circuit  court,  Wilkinson 
county;  Ra.lph  Nokth,  Judge. 

Appellant,  De  Witt  Cage,  brought  this 
suit  agalnstthe  appellee  rail vray  company 
to  recover  damages  for  bis  stock  killed  by 
a  train  of  appellee.  Appellant  tustlflod 
that  when  he  was  informed  tbat  his  stock 
was  killed  he  went  to  the  scene,  and  found 
the  remains  of  bis  animals  scattered  along 
the  railroad  track  formore  than  300  yards. 
Another  witness  for  appellant  testified  that 
she  saw  the  train  kill  the  animals;  tbat 
the  whistle  did  not  blow  till  after  the  first 
animal  was  killed;  that  the  animals  ran 
0ome  distance  In  front  of  the  train  before 
being  struck  by  the  engine.  Another  wit- 
it^  for  appellant  testified  that  the  train 
was  running  up  grade  when  the  animals 
were  killed.  Another  witness  for  appellant 
testified  that  he  bad  measured  thedlstance 
since  the  killing  of  the  animals,  and  that 
the  distance  from  where  they  first  were 
seen  on  the  track,  as  stated  by  the  engi- 
neer, to  where  the  flrstanlmal  wasstruck, 
was  300  yards  or  more.  The  engineer  of 
the  train  which  did  the  Injury  trattfied  for 
defendant,  and  stated  that  the  animals 
Jumped  on  the  track  about  100  feet  in  front 
of  the  train,  and  ran  some  Uttle  distance; 
that  he  sounded  the  stock  alarm,  and  did 
all  he  could  to  prevent  the  collision,  but 
that  it  was  unavoidable.  The  fireman 
testified  to  about  the  same  thing.  The 
Cfmrt  below  excluded  the  testimony  of  the 
lilnlntltf,  and  gave  a  peremptory  instrac- 
tion  to  the  Jury  to  find  for  the  defendant, 
which  was  done,  and  Judgment  so  entered 
fur  defendant,  from  which  Cage  appealed. 

D.  C.  Br/tmlett,  for  appellant.  TV.  P.  & 
J.  B.  BArrla,  for  appellee. 

Campbell,  J.  Upon  the  evidence  in  this 
ease  we  woirld  not  disturb  a  verdict  for 
either  party ;  and  applying  this,  the  true, 
test.  It  staoald  have  been  submitted  to  the 
lary,  and  not  decided  by  the  court. 

Bsversed  and  remanded. 


Union  Intestuent  Co.  t.  BoAon  Sup'bs 
OF  Harbison  CooNxr. 

(Supreme  Court  MimtMlippi.  Uaj  36, 1890.) 
Taxation— AssBssKBNT. 
1.  The  lots  of  an  Investment  omnpany  were  aa- 
sessed  for  taxation  at  tSO  eaoh.  In  a  few  instanoea 
the  lots  of  Individuals  at  the  same  place  were  as* 
aessod  at  a  less  valuation,  but  io  all  other  oases  at  a 
much  greater  valuation,  than  ISO,  which  they  tes- 
tified was  a  fair  valuation.   The  investment  com- 

Eaay  had  sold  some  of  its  lots  at  950  to  taoo,  and 
ad  never  offered  any  as  low  as  WIO.  field,  thak 
the  asseasment  wtraU  not  be  dlstarbed  eioeaa' 
ive. 

8.  In  assessing  land  for  taxation,  tiie  probahll- 
lis  that  a  projeoted  railroad  may  not  be  built,  in 
wnloti  event  the  land  would  he  comparatively 
worthless,  will  not  be  considered. 

Appeal  from  circuit  court,  Harrison 
county;  S.  H.  Tsbral.  Judge. 

Nugent  A  ideWUIio,  for  appellant.  W, 
Q.  Eranaj  Jr.^  for  appellee. 

Woods,  C.  J.  The  tax  aasessor  of  Har- 
rison county  having  completed  the  assess- 
ment roll  of  taxable  lands  In  said  coonty, 
the  appellant  filed  Its  written  objection  to 
the  assessment  of  Its  lots  in  Gulfport,  and 
prayed.  Impliedly,  a  reduction  in  the  as- 
sessment. The  board  ol  supervisors,  at 
the  August  term,  1S80.  ol  the  supervisors'^ 
court,  havlngoverruled  theobjections  filed 
by  appellant,  and  having  declined  to  make 
any  reduction  In  the  assessment,  an  ap- 
peal was  taken  by  the  Investment  compa- 
ny to  the  November  term,  1889,  of  the  cir- 
cuit court  of  Harrison  county.  A  Jury 
having  been  waived  the  trial  Judge  heard 
the  evidence  adduced,  and  upon  due  con- 
sideration affirmed  the  Judgment  of  th» 
board  of  supervisors;  and  from  this  ac- 
tion of  the  court  below  the  case  has  been 
brought  before  us  by  appeal. 

The  questions  Involved  are  purely  of  fact, 
and  the  Judgment  of  thecourt  below  must 
be  treated  as  the  finding  of  a  Jury.  The 
proofs  Bhowtfaat  the  lots  of  the  Investment 
company  In  Gulfport  are  assessed  at  (SO 
per  lot  throughout  the  plat  offered  In  er- 
Idence,  and  the  contODtion  of  appellant's 
counsel  is  that  this  valuailon  is  shown  to 
be  fictitious  and  excessive.  While  It  ap- 
pears to  be  true  that  in  two  or  three  In- 
stances the  lots  of  private  persons  are  as- 
sessed at  much  less  than  the  valuation  put 
upon  the  Investment  company's  property, 
yet  it  Is  also  true  thatall  otherlots  owned 
by  Individuals  in  Gulfport  are  assessed  at 
a  valuation  farin  oxcessof  tbat  placed  up- 
on the  Investment  company's  lots;  and 
these  IndivIdaalB,  so  far  as  examined  as 
witnesses,  say  their  property  Is  assessed 
at  a  fair  valuation.   It  was,  furthermore, 

Elalnly  mode  to  appearthat  the  appellant 
nd  sold  all  lots  disposed  of  by  it  to  pur- 
chasers at  prices  ranging  from  about  fSO 
to  $200  or  more,  and  that  the  appellant 
had  never  offered  its  lots  as  low  as  they 
were  assessed. 

It  may  be  true,  as  contended  by  appel- 
lant, tbat,  unless  the  Gulf  &  Ship  Isliuid 
Bailroad  is  revived  and  built,  that  thelota 
In  question  may  prove  comparatively 
worthless.  But  that  contention  does  not 
touch  the  Issue  presented.  To  sa>  that 
the  lands  may  prove,  in  the  event  the  rail- 
road Is  built,  to  be  ol  great  value,  bat 
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that  the  building  ot  the  railroad  1b  prob- 
lematical, and  that  the  lands,  in  case  the 
project  ol  butldlne  the  road  In  abandoned, 
will  prove  absolntely  ol  no  value,  sheds 
DO  light  upon  the  controversy,  but  rather 
tends  to  obscure  and  becloud  it.  Our  law 
tukes  no  such  factor  Into  the  computation 
In  flxlnff  the  taxable  values  ot  lands.  The 
Intrinsic  value  of  the  land  to  be  assessed 
Is  to  be  determined  by  taking  into  consid- 
eration the  improvement,  aUio  the  proximi- 
ty to  navigation,  or  to  any  town,  city, 
village,  or  road,  and  any  other  circum- 
stance that  may  tend  to  enhance  the  val- 
ue, and  not  at  what  It  might  bring  at  a 
forced  sale,  but  what  the  owner  would  be 
willing  to  accept  and  expect  to  get  for  It 
if  be  were  disposed  to  sell  tt.  Applying 
this  standard  of determlnlngvalaes  to  the 
property  In  question,  we  are  coustralned 
to  the  conclusion  that  the  lots  In  question 
were  not  assessed  at  unfair  and  exorbi- 
tant valuations,  and  therefore  that  the  ac- 
tlonof  the  court  below  was  not  erroneoaa. 

If  the  circumstance  of  the  possibility, 
not  to  sayprobablllty^of  the  construction 
of  the  Golf  &  Ship  IslaDdRallroad  tiirongh 
central  Mississippi,  and  northward  from 
Its  intersection  with  the  Louisville  &  Nash- 
ville Ballroad  at  Qulfport,  has  tended  to 
enhance  the  value  of  lots  In  the  plat  of 
that  town,  and  has  in  fact  so  enhanced 
their  value,  as  to  make  the  Investment 
company  willing  to  accept  and  expect  to 
get  for  the  lota  not  less  than  930  each,  It  It 
were  disposed  to  sell,  then  the  assessment 
may  not  properly  be  reduced  It  the  valua- 
tion was  placed  at  that  figure. 

Affirmed. 


Mabtin  et  ah  v.  Cabteb. 
<Ai|»r0me  Court  of  AIobaTTio.  April  17,  1890.) 
Bill  to  Disootbb  Asbbts. 
Ab  the  undivided  iotereat  of  a  Judgmeot 
debtor  Id  ootea  aod  a  mortgage  cannot  bo  reached 
by  garniahmeDt  or  execution,  the  jud^ent  cred- 
itors proper  remedy  Ik  by  bill  in  equity,  joining  as 
parties  the  makers  and  tbe  other  payees  of  the  note, 
tinder  Code  Ala.  S  ^40,  providing  that,  where  an 
exeootlon  is  returned  unaatlsflea,  be  may  bring  a 
bill  of  discovery ;  and  tbe  court  mi^  bring  atiyoth- 
erpaity  before  i%,  aod  decree  tbe  interest  of  the 
jQ&ment  debtor  In  any  property  dlsoovered  to  the 
tatlsf  action  of  the  debt. 

Appeal  from  chancery  court,  Jackson 
county ;  Thomas  Cobbb,  Chancellor. 

Bill  by  W.  A.  6.  Carter  against  John 
Martin  and  others  to  subject  an  undivided 
Interest  In  notes  and  a  mortgage  to  the 
payment  of  a  Judgment.  From  a  decree 
overrollng  a  demurrer  to  the  bill,  on  the 
grounds  that  It  showed  that  complainant 
had  a  remedy  at  law,  and  that  it  was 
multlfarloua,  respondents  appeal. 

Hant  &  Vloptoa,  for  appellants.  W.  It, 
Martitt,  for  appellee. 

Glopton,  J.  Section  8540  ot  the  Code  de- 
clares: "When  an  execution  tor  money 
trom  any  court  has  been  Issued  against  a 
defendant,  and  Is  not  satisfied,  the  plain- 
tiff, or  the  person  for  whose  benefit  such 
execution  Is  sued  out,  may  file  a  bill  In 
chancery  against  such  defendant  to  com- 
pel the  discovery  of  any  property  belong- 
ing to  him,  or  held  in  trust  for  him,  and 


to  prevent  the  transfer,  payment,  or  de- 
livery thereof  to  such  defendant,  except 
when  the  trust  has  been  created  by,  or 
proceeded  from,  some  other  person  than 
the  defendant  himself;  and  the  court  may 
bring  any  other  party  before  It,  and  de- 
cree such  property,  or  the  Interest  ot  the 
defendant  therein,  to  the  aatiafaetlon  ot 
the  anm  due  l^e  plaintiff."  It  baa  been 
said  that  thestatutets  Intended  to  declare 
and  eetabllsh  the  principle  that  a  creditor, 
after  exhausting  his  legal  remedies,  might 
go  Into  a  court  of  equity  for  the  purpose 
of  subjecting  the  equitable  estate  of  the 
debtor,  or  other  interests  which  could  not 
be  made  available  at  law,  and  to  remedy 
defects  In  the  coatae  of  procedure.  Under 
tbe  etatnte  a  bill  may  be  filed  to  subject 
property  which  cannot  be  sold  under  exe- 
cution or  reached  by  l^al  proceas,  or  for 
discovery  In  aid  of  the  execution  at  lavr. 
Before  the  statute  the  allegations  ot  the 
bill  were  required  to  be  specific  and  pre- 
cise In  respect  to  the  estate  or  interest 
therein  sought  to  be  eubjected,  while  un- 
der tbe  statute  the  blU  need  only  allege 
the  BUppoaed  Intraeate  In  tbe  propoty  of 
the  defendant  In  the  general  terms  ot  the 
act,  either  positively  or  In  the  alternative. 
Brown  v.  Bates,  10  Ala.  432. 

The  bill  which  Is  filed  by  a|)pellee  al- 
leges that  complainant  Isajudgment  cred- 
itor of  the  defendant  John  Martin,  upon 
which  Jodgmentexecutlon  has  been  Issued, 
and  returned :  **  No  property  found.  *  It 
seeks  to  subject  to  tbe  claim  of  complain- 
ant the  interest  ot  Martin  In  two  notes  ex- 
ecuted by  the  defendants  Wells  &  Moore 
to  Martin,  and  the  other  five  defendants. 
Jointly,  and  to  foreclose  a  mortgage  given 
by  the  makers  of  the  note  to  the  payees 
to  secure  the  payment  thereof.  Manifest- 
ly the  Interest  of  Martin  In  the  mortgage 
property  cannot  be  levied  on  and  sold  un- 
der execution.  Morila  v.  Barker,  82  Ala. 
272,  2  South.  Rep.  8S6.  It  is  equally  mani- 
fest that  the  Interest  of  Martin  In  tbe  note 
cannot  be  reached  and  subjected  by  pro- 
cess ot  garnishment;  for  this  would  be 
splitting  up  the  cause  of  action,  and  ren- 
dering judgments  against  the  makers  in 
favor  of  the  Joint  payees  severally.  The 
interest  ot  Martin  in  the  notes  cannot  be 
made  available  at  law,  and  tbe  bill  la  well 
filed  under  the  statute. 

The  court  Is  authorized  by  the  statute 
to  bilng  any  necessary  party  before  It, — 
any  person  having  an  interest  In  the  sub- 
ject-matter. Without  tbe  presence  of  the 
other  payees,  a  decree  could  not  be  ren- 
dered separating  Martin's  Intereat  which 
would  be  conclusive  on  them.  The^  an 
indispensable  parttoa. 

Atfirmed. 


Waldbup  et  al.  v.  Fbtbuuan  et  al. 
{Supreme  Court  of  Alabama.  17, 1800.) 

EXBOimoX— ImUAHOH— LSVT— RSTCTRir. 

1.  Under  Code  Ala.  1888, 1 8S46,  providing  that 
a  Justice  must,  unless  othervrise  directed,  after  the 
lapse  of  five  days  from  rendition  of  Judgment,  Is- 
sue a  writ  of  jieri/ootosfor  the  satlsnetlon  (tf 
the  judgipent,  the  fact  that  the  writ  la  tssved  be- 
fore tbe  lapse  of  the  five  days  does  not  render  the 
writ  void,  and  is  ot  hoavidllnaoollst^wl  Impeaob- 
ment  of  the  proceedings  ondcu;  tt.  ■ 

Digitized  byLjOOglC 


Ala.) 


WALDBUP  «.  PBIEDMAK. 


511 


9.  tToder  Code  Ala.  1886,  |  8845,  proYidlDg  that 
•□execution  iuaed  hj  a  Justice  shall  be  retnruable 
not  more  than  flo  davs  mm  the  data  of  ita  lavae,  a 
levy  thereafter  made,  and  all  aabaequant  proaaed* 
imgt  founded  cm  It;  are  void. 

Appeal  from  chancery  court,  TuscalooBa 
county;  Thomas  Cobbb,  CbanccUor. 

BlUby  W.S.  Waldrup  and  others  against 
Friedman  Loveman.  From  a  decree 
sustaining  a  demnnw  to  the  bill,  com- 
plainants appeal.  Code  1886*  $  3345,  pro- 
vides that, after  the  lapse  otflvedayB  from 
rendition  of  Jadgment,  if  an  appeal  is  nut 
taken,  the  Justice  mast,  unless  otherwise 
directed,  Issue  a  writ  of  Seri  faclaa  tor  the 
satisfaction  of  the  Judzment,  which  must 
be  slsned  by  him,  dated  on  the  day  it  was 
Issued,  and  made  i-etumable  before  him 
not  leas  than  20  nor  more  than  60  days 
from  the  date  of  its  Issue. 

H&rgrove  A  Van  de  QruaffaxtA  Foster  Jt 
Jones,  for  appellants.  Wood  A  Wood,  for 
appellees. 

MoClsllam,  J.  The  present  bill  Is  ex- 
hibited to  redeem  a  tract  of  land  from 
mortgagees  In  possession.  By  appropri- 
ate allegations.  It  anticipates  a  defense 
restiDg  on  the  acquisition  of  an  independ- 
ent title  by  purchase  at  a  sale  made  under 
a  rmdiUonl  expon&s.  The  order  of  sale 
was  made  by  the  circuit  court  of  Tusca- 
loosa on  a  Judgment  rendered  by  a  Justice 
ol  the  peace  against  complainants' ances- 
tor, an  execution  issued  thereon,  a  levy 
thereof  on  the  land  sought  to  be  redeemed, 
and  a  retozn  of  all  the  papers  Into  the  dr- 
colt  court.  The  infirmity  In  respondents' 
title  under  these  proceedings,  which  Is  re- 
lied on  in  reply  to  the  anticipated  defense, 
results  from  the  facts,  which  are  shown 
by  the  exhibits  to  the  bill,  that  the  execu- 
tion was  Issued  by  the  Justice  before  the 
lapse  of  6  days  after  the  Judgment,  and 
was  levied  by  tlie  shexin  after  the  lapse 
of  00  days  from  tiie  date  of  Its  issuance, 
and  also  from  tbe  date  at  which  it  coald 
bave  been  regularly  issued,  that  b^ng  the 
longeat  period  which  the  statute  allows 
between  the  Issuance  and  return-day  of 
such  writs.  Code  1886.  S  8345.  Demurrers 
were  Interposed  to  the  bill,  setting  up  that 
it  showed — First,  that  respondents  ac- 
quired a  good  legal  title  through  tbe  sher- 
iff's sale,  aeeondt  that  they  acquired  a 
good  equitable  titie  at  said  sale;  third, 
tiiat  the  complainants  "are  guilty  of  such 
laches  as  to  defeat  any  equity  of  the  bill ; 
and,  iburtA,  that  compfaluants  are  es- 
topped by  reason  of  the  acquiescence  of 
ttadr  ancestor  for  years  In  tbe  ownership 
and  possession  of  defendants.**  Each  of 
tbese  demnrrem  was  sustained,  and  this 
apiMal  is  prosecuted  from  the  decree  In 
that  behalf. 

The  10  years  within  which  a  mortgagor 
may  redeem  from  his  mortgatrees  in  pos- 
session not  having  elapsed  in  this  case,  as 
Is  manifest  from  the  averments  of  the  bill, 
we  are  unable  to  see  what  relevancy  the 
Inquiries  as  to  laches,  delay,  acquiescence 
for  years,  etc.,  raised  by  the  demurrer,  can 
have  to  any  material  issue  presented  by 
the  record.  It  seems  clear  that,  If  the  sale 
ondertbe  order  of  the  circuit  court  was 
merely  Irregnlar,  and  hence  voidable  only. 
It  cannot  be  drawn  Inquestlou  upon  a  col- 


lateral attack  such  as  this  bill  attempts, 
however  promptly  made,  and  whether 
made  by  the  heir  or  the  ancestor;  and,  on 
the  other  hand,  if  that  sale  was  void,— not 
merely  irregular,  and  voidable  only  on  di- 
rect assault,— we  apprehend  that  no  delay, 
laches,  or  acquiescence  short  of  10  years  In 
duration  would  operate  to  defeat  the  right 
of  redemption  now  asserted  by  the  com- 
plainants. Counsel  on  either  side  recog- 
nize the  immateriality  of  these  Inquiries, 
and  address  themselves  mainly  to  the 
question  of  the  validity  of  the  sale;  and 
that  question  alone,  we  think,  need  be  de- 
cided. 

The  Judgment  against  complainants'  an- 
cestor was  rendered  by  the  justice  on  the 
26th  day  of  January,  1878.  Execution 
was  issued  Jannan-  20,  1878.  The  levy 
was  made  on  April  10. 1878,-71  days  after 
the  teste  of  the  writ,  and  68  days  after  tbe 
writ  might  have  r^ularly  issued.  Upon 
these  facts,  two  contentions  are  predicat- 
ed by  the  appellants :  First,  that  the  sale 
was  void  because  the  execution  was  issueid 
before  the  lapse  of  flvn  days  after  Judg- 
ment, as  required  by  the  present  and  for- 
mer statute  on  the  subject.  We  cannot 
admit  the  soundness  of  the  position.  On 
the  contrary,  we  conceive  it  to  be  well  se^ 
tied  that  the  fact  that  an  execution,  the 
Judgment  being  a  valid  one, Is  Issued  at  or 
within  a  time  daring  which  the  statute 
says  it  shall  not  issue-,  does  not  render 
the  writ  void,  but  an  Irregolarity  mere- 
ly,  which  may  be  remedied  in  a  direct  pnv 
ceeding.  seasonably  instituted,  but  which 
avidlB  nothing  in  aid  of  a  collateral  Im- 
peachment of  the  proceedings  under  It, 
such  as  Is  here  attempted.  Sandlin  v.  An- 
derson, 76  Ala.  408;  Leonard  v.  Brewer,  86 
Ala.  890,  6  South.  Rep.  306;  Steele  v.  Tut- 
wiler.  68  Ala.  107;  Carson  v.  Walker.  16 
&£o.  68;  Freem.  Ex'ns,  S  25. 

The  other  position  taken  by  the  app^ 
lants  Is  that  tbe  execution  was  levied  after 
the  return-day  fixed  by  the  statute.  Tbe 
law  then  In  force  was  the  same  as  the 
present  statute,  as  to  the  limit  of  time 
within  which  tbe  execution  from  Justices* 
courts  should  be  made  returnable.  Code 
1876,  SS  S827.  8648.  And  we  apprehend 
that,  U  there  should  be  an  omission  to 
have  the  retnm-df^  expressed  on  the  face 
of  the  writ,  It  would  be  held  to  be  return- 
able on  the  last  day  to  which  the  Justice 
In  his  discretion  might  have  made  ft  run : 
the  principle  Involved  in  such  a  contingen- 
cy being  the  same  as  arises  when  a  day 
beyond  the  extremest  limits  of  discretion, 
or  a  day  which  la  past,  Is  specified,  and 
holds  tbe  officer  to  the  duty  of  execution 
and  return  within  the  statutory  period, 
regardless  of  the  language  of  the  writ. 
Samples  v.  Walker,  9  Ala.  726;  Wofford  v. 
Bobinson,  7  Ala.  489;  Freem.  Ex'ns,  $  44. 
But,  whether  any  day  or  a  proper  day  be 
specified  or  not,  the  writ  Id  no  case  can  be 
kept  alive  in  the  hands  of  the  officer  after 
the  latest  date  at  which  the  statute  re- 
quires It  to  be  returned.  The  writ  in  this 
case,  whatever  time  was  expressed  on  Its 
face  as  the  return-day,  or  whether  any 
time  was  so  expressed, — and  the  record 
does  not  enlighten  us  on  this  point,— could 
not  be  levied  after  the  lapse  of  60  days 
from  the  29th  of  -January,  ISTSi  and  the 
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levy,  wbich  was  In  fact  made  on  April  10, 
1878,  beyond  the  latest  puaslble  return- 
day,  was  absolutely  void.  Morgan  t. 
Bamsey,  16  Ala.  190;  Smith  t.  Mandy.  18 
Ala.  182;  Freem.  Ex'ns,  9  106;  Bank  t. 
B^d.  8  Ala.  290;  Barden  t.  McKlunle,  15 
Amer.  Dec.  519,  522,  note;  Barnard  t.  Ste- 
Tena,  16  Amer.  Dec.  734. 

The  levy  upon  which  the  order  of  sale 
made  by  the  circuit  court  was  predicated 
being  void,  that  court  waa  without  Juris- 
diction.  Its  order  was  likewise  void,  and 
the  sale  and  conveyance  by  the  aherlff  to 
defendants*  grantors  pasaed  no  title  Into 
them.  Jones  T.  Calloway,  66  Ala.  46.  The 
demurrers  which  aet  up  that  tltleln  bar  of 
the  relief  sought  by  complainants  should 
have  been  overruled. 

The  decree  of  the  chancery  court  is  re- 
versed, and  a  decree  will  be  here  entra«d 
overruling  all  the  dem  arret*  anatained  be* 
low. 

Bevened  and  rendered. 


PowsKB  0t  a/.  T.  Cbkhteb  et  aL 

{Supreme  Court  9f  AUOtama.  AprU  17,1890.) 
BHEBin's  Deed— HonoH  to  Sst  Asms— Laohbs. 

In  the  absenoe  of  ezcuBO  for  the  delay,  a 
motion  to  set  aside  a  sherllTt  sale  of  lands,  made 
IS  yeara  after  the  sale,  will  not  be  entertained, 
tlioiigti  the  purcbBBers  nave  never  obUdned  poa- 
seaslon,  and  tiioagh  a  suit  InsUtuted  by  them  for 
possession  11  years  after  the  sale  has  oever  been 
tooDght  to  triaL  QuaUfying  Aberoromble  v.  Con- 
ner, 10  Ala.  m 

Appeal  from  drcult  court.  Bandolpb 
county;  J.  B.  Dowdkl-l,  Judge. 

if.  D.  DeoBon,  tor  appellants.  TT.  H. 
&Btth»  Jr.,  and  KOly  A  Smith,  for  appel- 
lees. 

Stone,  C.  J.  The  present  record  pre- 
sents only  one  question,  namely,  the  pro- 
priety of  the  circuit  court's  order  setting 
aside  and  Tacatiug  the  sberitTs  sale  and 
conveyance.  We  think,  under  the  facts 
shown  In  the  record,  the  sale  should  have 
been  set  aside,  unless  there  la  merit  in  the 
objection  that  the  motion  came  too  late. 
Ruckman  v.  Cory,  129  U.  S.  387,  9  Sup.  Ct, 
Rep.  316;  Freem.  Ex'ns,  §  307. 

The  sherifr'fl  sale  and  conveyance  were 
made  in  August,  1867,  under  Judgment  and 
execution  obtained  in  Randolph  clrcoit 
court.  It  is  not  shown  that  the  purchajs- 
era  recovered  possession  of  the  lands,  or 
took  any  steps  with  a  view  to  obtaining 
possession,  until  the  close  of  December, 
1878,  more  than  11  years  after  the  sale. 
The  defendant  Herren  Is  shown  to  have 
been  in  the  actual  possession  and  occu- 
pancy of  a  part  of  the  land  when  the  levy 
was  made,  and  that  be  bad  notice  of 
the  levy.  As  to  the  residue  of  the  land, 
there  is  no  proof  In  relation  to  its  actual 
occupancy ;  and  there  is  no  proof  that  the 
possession  and  occupancy  of  any  part  of 
the  land  has  been  in  any  manner  changed 
since  the  sale,  or  in  consequence  of  It. 
Herren  retained  his  possession  tUl  his 
death,  which  occurred  within  the  last  five 
yean,  and  the  land  has  been  claimed  by 
his  beira  at  law  from  that  time  till  the 
present.  The  poxchasers  at  the  aberifl's 
Bale  Inatituted  ault— a  statutory  real  ac- 


tion—against Herren,  December  81,  1878,. 
for  the  recovery  of  said  lands,  which  salt, 
so  far  as  the  record  disdosea,  has  never 
been  brongbtto  trial.  At  tbe  apringterm, 
1881,  of  we  drcoit  court  of  Bandolpb 
county,— the  court  In  which  the  said  Judg- 
ments against  Herren  were  recoverra, — a 
motion  was  made  In  said  court  to  set 
aside  the  sale  of  said  lands  on  grounds 
which  we  have  said  were  sufficient,  un- 
less such  relief  had  become  barred  by  lapse 
of  time.  At  Herreo's  death  the  moldoa 
was  revived  in  tbe  name  of  bta  bdra  at 
law,  and  was  brought  to  trial  In  1889. 
The  circuit  court  granted  the  motion,  set 
aside  the  sale,  and  vacated  tbe  sherifTa 
deed.  We  have  now  stated  all  tbe  mate- 
rial facts  which  bear  on  thequestlon  before 
us.  There  Is  nothing  shown  to  excuse  the 
dday— over  18  years— in  moving  to  set 
aside  the  sberitl's  sale,  other  than  the  fail- 
ure of  the  purchasera  for  more  than  U 
years  to  Institute  proceedings  to  recover 
the  lands. 

Speaking  of  a  motion  to  set  aside  a  sale 
of  lands  made  by  a  aheriff  under  execu- 
tion, this  court, in  Abercrombie  v.  Conner, 
10  Ala.  298,  said  "There  Is  no  necessity  for 
the  party  in  possession  to  be  active  until 
thepurcbaser  obtains  posseaalon,  or  makes 
an  effort  to  acquire  it. "  The  report  of 
that  case  does  not  inform  us  what  time 
had  elapsed  between  the  sheriff's  sale  and 
the  making  of  the  motion  to  vacate  It.  In 
the  later  case  of  Cowan  v.  Sapp,  74  Ala. 
44,  this  court  reviewed  Abercrombie  v. 
Conner,  and  other  decisions  on  tbe  same 
anbject,  and  laid  down  a  rule  that  cannot 
be  reconciled  with  Abercrombie  v.  Conner. 
IntbelaterruIIng,  Itwaaaald:  "W^woald 
hesitate  to  announce  it  asan  inflexible  rule 
or  as  a  general  rule,  as  seems  to  have  been 
expressed  la  Abercrombie  v.  Conner,  su- 
pra, that  a  proceeding,  either  at  law  or  In 
equity,  for  the  vacation  of  a  sale  of  lands 
under  l^al  proceas,  will  be  ent^artalned  at 
any  time  buore  the  purchaaer  takea  poa- 
aeasion.orrecoverB  itbysuit.  Reasonable 
diligence,  as  well  as  good  fattb,  should  be 
rigorously  exacted  from  parties  seeking 
the  disturbance  of  Judicial  sales,  and  the 
destruction  of  titles  derived  from  them; 
and  whether  there  has  been  reasonable 
diligence  must  depend  upon  the  particular 
circumstances,- whether  they  are  such  as 
may  have  induced  inaction,  or  ongbt  to 
have  quickened  vigilance  and  action.  It 
is  certain  that  a  party  may  not,  In  the 
absence  of  some  satisfactory  excuse,  enter 
Into  litigation  with  the  purebaefer  claim- 
ing a  recovery  of  the  lands,  specula  to  npon 
its  chances,  euid,  when  he  finds  them  doubt- 
ful, or  when  the  litigation  la  determined 
adversely  to  btm,then  r^ort  to  a  proceed- 
ing, ^ther  at  law  or  In  equity,  tor  a  vaca- 
tion of  the  sale,  McCollum  v.  Hubbert,  18 
Ala.  289;  McCuskell  v.  Lee.  89  Ala.  131. 
There  cannot  be  a  time  definitely  settled 
within  which  parties  must  resort  to  a  Ju- 
dicial proceeding  for  the  purpose  of  vacat- 
ing the  sale.  The  proceeding  Is  of  an 
equitable  nature,  dependent  upon  equi- 
table principles, and  lanotcapableofb^ng 
controlled  by  Axed,  inflexible  rules.  The 
ruleet  which  apply  aie  analogona  to  tfae 
known  rules  of  a  court  of  equity  in  grant- 
ing relief  to  a  mortgagor,  or  those  Claim- 
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fng  tinder  him,  seeking  to  avoid  a  pur- 
chase hj  a  mortgagee  at  his  own  sale,  or 
a  cestui  que  trust  ciaAming  to  be  relieved 
from  a  yarchase  by  a  tmstee.  There  mast 
not  have  been  laches  operating  Injnrioasly 
to  others ;  and  there  must  not  have  been 
Buch  unexplained  acqnleseenee  for  a  con- 
siderable i>eriod,  with  full  knowledge  of 
all  the  facts,  as  wonld  afford  cogent  evi- 
dence of  a  waiver  and  abandoninentot  the 
light,  ir  It  be  not  the  equivalent  of  a  posi- 
ttve  act  of  confirmation  or  release."  We 
think  the  mle  declared  In  Cowan  v.  Sapp 
more  reasonable,  and  more  in  harmony 
with  our  rallnKB  on  kindred  subjects ;  and 
we  prefer  to  adhere  to  It,  although  In  do- 
ing so  we  qualify.  If  we  do  not  overrule, 
what  eeemstu  be  the  literal  Interpretation 
of  the  language  employed  In  Abercromble 
T.  Conner.  Cowan  v.  Sapp  was  a  proceed- 
ing to  vacate  and  set  aside  a  sberlft'a  sale 
of  lands.  Tbe  decision  was  that  **  themlee 
which  apply  are  analogous  to  the  known 
mles  of  a  court  of  equity  In  granting  relief 
to  a  mortgagor,  or  those  elalmtng  under 
blm,  seeking  to  avoid  a  purchase  by  a 
mortgaKee  at  his  own  sale,  or  a  cestui  que 
trust  clalmlug  to  be  relieved  from  a  pur- 
chase by  a  trustee."  Equity  will  grant 
relief  toamortgagor  of  real  estate  sold  un- 
der a  power,  and  bought  by  the  mort- 
gagee, tbe  mortgage  conferring  on  him  no 
antfaority  to  purchase,  only  when  the  mort- 
gagor makea  seaaonable  application  to 
disaffirm  the  sate,  and  to  be  let  in  to  re* 
deem.  What  is  a  reasonable  time,  In  such 
cases,  has  been  declared  by  thlaconrt.  Ex- 
sell  V.  Watson,  88  Ala.  120,  8  South.  Bep. 
809.  3  Brick.  Dig.  656,  $  344. 

Applying  the  extremeat  extension  of  the 
rale  in  such  cases  to  therecord  facts  before 
US,  we  feel  constrained  to  hold  that  the 
motion  to  vacate  the  sheriff's  sale  was  not 
made  in  time,  and  the  motion  ought  to 
have  been  overruled.  We  ofter  no  com- 
ments on  any  other  aspect  of  the  case. 

The  judgment  of  tbe  circuit  court  Is  re* 
rersed,  and  a  Judgment  here  rendered  d» 
nylng  the  motion. 


Pkoplb*s  Bank  of  Nbw  Orlsans  t. 
West. 

(/Supreme  Court  of  MUtiMtppi.  June  2, 1890.) 

ArrAonmm— Lbtt— QuiiTiiia  Titlb. 

1.  Tbe  retarn  of  a  writ  of  kttaobment  of  land 
oceopled  u  a  resideDce  by  defeodant,  which  re- 
oites  that  It  was  levl^  on  the  land,  describing  It 
by  mete*  and  bonnds,  and  that  a  true  copy  of  tbe 
prooeiB  waa  delivered  to  defendant,  1b  inauffldeot, 
nnder  Code  Ulas.  |  2424,  requiring  that  in  laob 
case  the  offloer  shau  go  to  tbe  house  of  defendant, 
mad  there  declare  that  he  attaches  the  land;  and 
■act^oD  3425,  which  requires  tbe  offloer  serving  the 
writ  to  makes  fall  return  of  his  prooeedlD^s,— and 
no  ilea  is  Axed  thereby. 

Si.  A  creditor  who  aftor  snob  levy  flies  a  bill  to 
■at  aside  as  fraudulent  a  conreyance  made  by  tbe 
debtor  to  hia  wife  before  tbe  attachment,  and 
thereby  Jlxea  a  Uen  under  sections  1613, 1846,  has 
priority,  though  the  decree  setting  aside  tbe  con- 
T^anee,  and  sal^eoUng  tii*  land  to  hia  debt,  la  not 
nodered  tUl  after  Judgment  for  plaintUI  in  the  atr 
fchment  prooeedinga. 

8.  Where,  on  a  Mil  to  remove  a  clond  and  can- 
eel  title,  both  parties  claim  fromacommon  source, 
■nd  defeodaat  proves  that  he  has  secured  the  title 
derived  from  thatsoaroe,  he  la  entited  on  hisorosa- 
UU  to  tbe  relief  of  canoellation  against  pl^tUL 

T.7BO.no.l9— Stf 


4.  Nor  is  that  relief  to  be  denied  because  com- 
plainant in  the  cross-bill  can  try  the  validity  of 
plainUfTs  Utle  by  ejectment,  for  Code  Miss.  S  1833, 
provides  that  the  real  owner,  whether  in  possea- 
ston  or  not,  can  have  oancellation  decreed  of  any 
evidence,  claim,  or  pretense  of  title  wbioh  may 
oast  suspicion  on  his  Utla. 

Cross-appeal  from  chancery  court,  Har- 
rison county;  S.  Evanb.  Chancellor. 

E.  McC&leb  and  E.  J.  Bowers,  for 
People's  Bank.  Nugent  &  McWiWe,  Petvy 
Roberts,  R.  iie&l,  and  C&lvlt  Roberta,  for 
West. 

GooPBB,  J.  The  controversy  In  this 
cause  is  between  L  B.  West,  Jr.,  and  the 
People's  Bajik  of  New  Orleans,  each' claim- 
ing to  be  the  owner  of  the  land  descrlt>ed  in 
the  pleadings  bytitlederived  underjudiclal 
proceedings  against  the  former  owner, 
Charles  J.  Carrlere.  On  the  25th  of  J  une, 
1884,  Weat  sued  out  a  writ  of  attachment 
returnable  to  the  circuit  court  of  Harrlaon 
county  againat  Carriere.  as  a  non-reiddent. 
To  this  writ  the  sheriff  of  Harrison  county 
made  return,  as  follows:  "Kxecuted  with* 
in  process  this  26tb  day  of  June,  1884,  by 
levying  upon  the  following  described  real 
estate  situated  in  Harrison  county,  Missis- 
sippi, as  that  of  C.  J.  Carriere,  cIeft.,to- 
wlt,  [describing  lands  by  metes  and 
bonnds.]  Further  executed  by  handing 
to  C.  J.  Carriere,  deft.,  in  person  a  true 
copy  of  within  process."  This  writ  waa 
returnable  to  tbe  November  term  of  tbe 
circuit  court,  and  at  that  time  the  defend- 
ant appeared  and  pleaded  In  abatement  to 
the  attachment.  At  a  subsequent  term  of 
the  court  the  defendiuit  withdrew  all  de- 
fense, and  Judgment  by  consent  was  ren- 
dered In  favor  of  the  plaintiff,  aod  the  land 
attached  directed  to' be  sold.  Under  this 
Judgment  a  writ  of  vend.  ex.  was  tsened, 
and  the  property  described  In  the  writ 
was  sold,  and  the  plaintiff  in  attachment. 
West,  became  the  purchaser.  On  tbe  1st 
of  July,  1884.  (after  the  levy  of  the  attach- 
ment, and  before  the  return-day  ol  tbe 
writ,)  tbe  People's  Bank  exhibited  its  bill 
In  the  chancery  court  of  Harrison  county 
against  Charles  J.  Carriere  and  Mamie 
Adele  Carriere,  his  wife,  and  against  the 
Infant  children  of  the  said  Charles  J.  Car- 
rlnre,  in  which  it  was  averred  that  on  the 
80th  day  of  May  tbe  said  Charles  J.  Car- 
riere was  indebted  to  said  bank  In  a  large 
sum ;  that  he  was  then  Insolvent,  and,  for 
the  purpose  of  d^raudlng  his  creditors,  on 
that  day  made  a  voluntary  couveyance  of 
the  property  here  In  controversy  to  bis 
said  wife  and  Infant  children.  The  prop- 
erty was  described  in  said  bill,  and.  under 
sections  1843,  1845.  Code,  a  lien  was  fixed 
by  the  filing  of  the  bill  against  the  proper- 
ty proceeded  against.  This  proceeding 
resulted  In  a  final  decree  In  favor  of  the 
bank,  canceling  the  conveyance  from  Car- 
riere to  his  wife  and  clilldren,  and  subjeclr* 
ing  the  land  to  sale  fur  the  payuiuut  of  the 
complainant's  debt.  Under  ttilHUt  cn-e  tbe 
land  waa  sold  by  a  coutinlHHiuner  tif  the 
chancery  court,  and  at  this  tiiile  the  Peo- 
ple's Bank  became  the  purchaser. 

It  will  be  seen  that  both  parties  to  the 
present  litigation  claim  to  have  secured 
the  idtle  of  Charles  J.  Carriere.  West  claim- 
ing title  under  the  attachment  suit,  and 
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the  bank  under  the  chancery  proceeding. 
The  r^ularlty  and  validity  of  the  chan- 
cery Buit  of  the  bank  asalnst  Carrlere  and 
others  iB  not  controverted,  and  It  is  con- 
ceded by  West  that  the  title  ol  Carrlere 
passed  under  the  eale  thereunder,  unless 
be  (West)  aecnred  a'  title  under  his  attach- 
ment, and  the  sale  under  the  ludffment 
rendered  therein.  The  present  suit  was 
commenced  by  West,  who  avers  that  he 
is  the  owner  and  in  posBesBion  of  the  land, 
and  that  the  claim  ol  title  aBnerted  by  the 
bank  casts  a  cluud  and  suspicion  on  bis 
title;  wherefore  he  prayB  its  cancellation. 
The  bank  answered  the  bill,  and  also  ex- 
hibited a  croas-bin,  by  which  It  seeks  to 
cancel  the  title  of  West  as  a  cloud  upon  Its 
title.  On  final  bearing  the  court  dismissed 
the  original  and  croes-blllB,  and  both  par- 
ties appeal. 

Two  questions  are  presented  by  the  rec- 
ord :  (1)  In  whom  is  the  title  of  Carrlere 
veeted?  (2)  Is  the  bolder  of  that  title  en- 
titled to  a  decree  canceling  that  of  his  ad- 
versarT'.  The  cross-bill  exhibited  by  the 
People's  Bank  avers  that,  at  the  date  of 
the  levy  of  the  attachment  sued  out  by 
West  against  Carrlere,  the  lands  in  contro- 
versy were  not  wild,  uncultivated,  or  unoc- 
cupied, but  that  they  were  then  occupied 
as  a  residence  by  Carriere  and  his  family. 
This  allegation  of  the  cross-bill  la  not  de- 
nied, and  Its  truth  must  be  accepted  as  ea- 
tabllshed.  If  It  be  competent  to  averl^e 
fact  in  thlB  proceeding. 

Section  3421  ol  our  Code  prescribes  how 
writs  of  attachment  sliall  be  levied  upon 
real  estate.  It  provides  that  "every  writ 
of  attachment  shall  be  exiicated  In  the  fol- 
lowing manner:  that  is  to  say.  in  case  of 
B  levy  on  real  estate,  the  officer  shall  go 
to  the  bouse  or  land  ol  the  defendant,  or 
to  the  person  or  house  of  the  person  In 
whose  possession  the  same  may  be,  and 
then  and  there  shall  declare  that  he  at- 
taches the  same,  at  the  suit  oftheplaln- 
tifi  in  the  writ  named.  But,  in  the  event 
the  land  Is  wild,  uncultivated,  or  unoccu- 
pied, a  return  upon  the  writ,  by  the  prop* 
er  officer,  that  he  has  attached  the  land, 
giving  a  description  thereof  by  numbers, 
metes  and  bounds,  or  otherwise,  shall  be  a 
sufficient  levy,  without  going  upon  the 
land."  Section  2425  declares  that  "the 
officer  eerring  an  attachment  shall  make 
a  full  return  thereon  of  all  his  proceedings, 
on  or  before  the  return-day  of  the  writ. " 

The  contention  of  the  bank  is  that  the 
levy  of  the  writ  of  attachitaent,  as  shown 
by  the  retnm  of  the  officer,  was  invalid, 
and  fixed  no  Hen  upon  the  land;  that  the 
only  act  done  by  the  officer  was  to  note 
the  levy  on  the  writ;  and,  while  this 
would  have  been  sufficient  to  fix  the  Hen  If 
the  land  had  been  "wild,  uncultivated,  or 
unoccupied,"  it  had  no  effect  upon  the 
property  In  controversy,  since  it  was  at 
the  time  of  the  levy  occupied  by  the  defend* 
ant  In  attachment,  and  his  family.  West 
responds  to  this  assault  by  replying  that 
the  defect  in  the  levy.  If  any  exists,  is  a 
mere  Irregularity  which  might  have  been 
and  was  waived  by  the  defendant;  and 
agaiu  that.  In  this  collateral  controversy. 
It  Is  not  competent  tor  tbe  bank  to  attack 
the  vaJIdltgror  effect  of  the  Judgmentln  the 
attacbment  suit,  which,  as  fae  contends^ 


adjudicated  the  validity  of  the  levy,  and 
condemned  the  laud  to  sale  for  the  debt 
found  due  to  him. 

We  have  examined  many  cases  touching 
the  position  assnmed  by  counsel  for  West, 
and  though  the  rale  Is  very  generally  de- 
clared to  be  that  mere  Irregalaritles  In  the 
proceedings  cannot  be  availed  of  by  third 
persons,  or  by  the  defendant  himself  In  a 
collateral  controversy.  It  Is  not  clear  what 
detects  are  to  be  considered  as  Irregulari- 
ties only,  within  the  rule  announced.  The 
earlier  South  Carolina  Reports  contain 
many  cases  In  which  the  distinction  Is 
drawn  between  those  omissions  or  defects 
which  are  conaldwed  trregalaritles  only, 
and  those  which  an  beld  to  vltl&te  the 
proceedings,  and  entitle  third  persons  to 
contest  the  validity  of  the  Judgment. 

It  has  been  held  in  that  state  that  the 
followiag  defects  are  Irr^ularittea  only, 
and  do  not  annul  thejudgment:  An  omis- 
sion by  the  plaintin  to  make  affidavit  of 
his  debt,  (Foster  v.  Jones,  1  McCord.  116;) 
omitting  to  give  thereqnlslte  bond,  (Cham- 
bers V.  McKee,  1  Hill,  S.  C,  22»;)  In  giv- 
ing the  attachment  bond  In  doable  the 
debt,  instead  of  double  the  damages  or 
sum  Bued  for,  (Chamberford  v.  Hall,  3  Mc- 
Cord, 346;)  the  omlseion  of  the  magis- 
trate to  return  Into  court  the  attachment 
bond,  (Klncald  v.  Neall,  Id.  Wl.) 

On  tbe  other  hand,  It  has  been  decided  In 
the  same  state  that  the  following  d^ects 
are  fatal  to  the  validity  of  thejudgment, 
and  that  Junior  attachers  may  set  tiside 
the  prior  attachment,  and  subject  the 
property  to  their  demands:  An  Illegal 
service  of  the  writ,  (Byne  v.  Byne,  1  Rich. 
Law,  488;  Gardner  v.  Hust,  2  Rich.  Law, 
601;)  suing  out  a  writ  against  one  not  lia- 
ble to  that  process,  (Weyman  v.  Murdock» 
Harp.  125;)  that  the  cause  of  action  la  not 
suable  by  attachment,  (Sargeant  v.  Helm- 
bold,  Id.  219;)  a  writ  issued  by  one 
partner  against  another  on  a  partnership 
demand,  (Rice  v.  Beers,  1  Rice,  Dig.  75;) 
tbat  thefund  has  not  been  attached,  (Bur- 
rell  V  Letson.  1  Strob.  289.)  In  Louisiana 
it  has  been  decided  that  a  junior  attacber 
cannot  Intervene  to  allege  informality  Id 
the  senior  proceedings  consisting  in  a  fail- 
ure of  tbe  firBt  attacber  to  make  the  affi- 
davit required  by  law,  the  affidavit  being 
a  substantial  compliance  with  thestatute. 
Clamageran  v.  Bucks,  4  Mart.  (N.  S.}  4S7. 

It  seems,  however,  to  be  very  generally 
held  that  a  Junior  attacber  or  other  thir^ 
person  may  show  that  tbe  officer  failed  to 
make  a  valid  levy  upon  the  property  at- 
tached. In  Bank  v.  McDonald,  46  Mo.  81, 
after  the  return-day  of  an  execution,  the 
creditor  sued  out  a  writ  of  garniohmeut, 
(not  being  permitted  by  the  statute  su  to 
do,)  and  the  garnishee  appeared  and  an- 
swered, and  submitted  to  Judgment.  An- 
other creditor  subsequen  tly  sued  out  his 
writ  of  garnishment,  and  served  It  upon 
the  same  garnishee.  It  was  held  that  he 
could  show  tbe  invalidity  of  the  first  gur- 
nlahment,  and  the  fund  was  directed  to  be 
paid  to  him. 

In  the  following  cases  Junior  attachers 
have  been  given  priority  over  prior  at- 
tachers because  of  tbe  detects  named  iBthe 
first  proceedings:  In  Stone  v.  MiUer.  62 
Barb.  430*  because  the  officer  levying  the 
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flrst  writ  fallnd  to  leave  a  copyot  the  writ 
with  the  party  In  whose  poBsraslon  the 
SoodB  were  found,  as  directed  by  statate; 
in  Llndau  v.  Arnold,  4  Strob.  290,  because 
a  domestic  attachment  bad  been  Issued 
for  $5&,  when  the  statute  authorized  such 
attacbmenta  to  run  fornot  more  than  $20; 
where  the  debt  of  tbe  flrst  attacber  was 
not  doe  at  tbe  time  of  the  commencement 
of  his  action.  (Henderson  t.  Thornton,  37 
Mias.  448;  Walker  v.  RobertB,4  Rich.  Law, 
561;)  where  the  officer  fails  to  levy  tbe 
writ  upon  real  estate  In  the  manner  re- 
quired by  law,  as  by  falling  to  give  the  de- 
fendant a  copy  of  the  writ,  or  to  go  upon 
the  land,  or  to  levy  In  the  presence  of  wit- 
nesses, (Schwarts  Cowell,  71  Cal.  306, 12 
Pac.  Rep.  262:  Watt  v.  Wright,  66  Cal.  202.5 
Pac.  Bep.  91;  Tiffany  v.  Glover,SG.  Greene, 
3K7;  Sherman  t.  Bank,  66  Miss.  648,  6 
South.  Bep.  501;)  or  because  the  officer 
failed  to  take  possession  of  personal  prop- 
erty levied  on.  (Gates  v.  Flint.  89  Miss. 
365.1 

Our  own  case  of  Sherman  t.  Bank,  in  66 
Miss.  M8.  6  Sontta.  Bep.  601»  might  have 
been  sufficient  for  the  decision  of  this  q  ues- 
tion,  bat  in  that  case  there  was  no  service 
upon  or  appearance  by  the  defendant,  and 
It  Is  contended  here  by  counsel  for  West 
that  the  appearance  and  confession  of  Judg- 
ment by  (Jarriem  was  a  waiver  of  any  de- 
fect appearing  in  the  levy.  We  have  there- 
lore  cited  other  cases  to  show  that  such 
appearance  and  waiver  cannot  curedefectii 
of  this  character.  The  point  here  made 
was  insisted  upon  in  the  case  of  Gardner 
V.  Hust.  2  Rich.  Law,  601,  and  the  court 
said :  "  Such  Illegal  service  creates  no  Hen 
in  cases  of  attachment.  If  there  was  no 
lien,  then  the  confession  of  Judgment  by 
Bust  to  Miller  is  not  the  revival  of  a  Hen 
by  waiving  an  Irregularity,  but  the  crea- 
tion of  a  lien  by  relation  back  tothetllegal 
service.  II  the  levy  had  been  set  aside  at 
the  instance  of  Hust,  and  It  had  been  a 
mere  irregularity,  then  It  may  be  that,  as 
between  him  and  Miller,  he  might,  by  con- 
fessing Judgment,  waive  the  irregularity 
and  remove  the  objection  to  the  levy.  He, 
at  least,  would  not,  after  the  confession, 
be  allowed  to  question  the  regularity  of 
tbe  previous  proceedings.  But  tbe  aoo< 
trine  contended  for  In  this  case,  that  snch 
waiver,  by  relation  back,  can  defeat  rights 
which  had  acci-ued  in  the  mean  time,  has 
no  support  from  any  case  or  any  legal  an- 
alogy. In  this  view  of  the  case.  Miller's 
confession  of  Judgment  can  only  (as  to 
Gardner)  be  regarded  as  a  common  confes- 
sion, ana  has  no  lien  except  that  created 
by  the  1?.  fk.,  which  was  not  lodged  until 
October.  In  the  mean  time  Ganloer  had 
acquired  a  Hen  by  his  attachment. " 

It  will  be  noted  thatour  statute  requires 
the  officer  to  return  Into  court  tlie  writ, 
with  a  full  return  thereon  **  of  all  his  pro- 
ceedings." The  officer  here  returned  that 
he  levied  thewrit upon theltinds  described, 
and  executed  It  personally  upon  the  de- 
fendant, and  gave  him  a  copy.  It  Is  not 
stated  that  the  officer  went  upon  tbe 
lands,  or  to  the  house  or  person  In  whose 
possession  they  were,  and  then  and  there 
declared  the  levy  of  tbe  writ.  It  does  not 
appear  that  the  defendant  was  notified 
that  a  levy  had  been  made.  All  that  was 


done  was  to  indorse  a  levy  of  the  land  up- 
on the  writ,  and  to  serve  the  defendant 
with  a  copy  of  the  writ.  We  mustassnme 
that  the  officer's  return  contains  a  full 
statement  of  "  all  that  ho  did  In  the  execn- 
tion  of  the  writ,"  and.  if  this  be  true,  no 
levy  was  made  upon  the  land.  It  Is  by 
the  levy  that  the  lien  arises,  and  tiiat  Is 
not  a  l^al  levy  which  does  not  conform, 
in  substance  at  least,  to  the  statutory  re- 
quirements. The  Judgment  of  the  court 
cannot  create  a  lien  operating  retroactive- 
ly so  as  to  cut  out  intervening  rights  ol 
others.  It  can  only  give  effect  to  a  Hen 
already  secured  by  conformity  to  the  law 
by  which  It  Is  provided.  The  People's 
Bank,  by  the  institntton  of  Its  nnlt  in 
chance  *y,  secnred  a  lien  upon  the  property 
at  a  tljie  when  no  sufficient  levy  had  been 
made  of  the  attachment  writ,  and  tbe 
title  derived  by  it  under  the  decree  In  that 
cause  related  back  to  the  inc^tlon  of  the 
lien.  The  consequence  is  that  the  bank, 
and  not  West,  secured  thetitle  ofCarriere. 

The  remaining  question  is  whether  the 
bank  Is  entitled  to  have  cancellation  of  the 
title  of  West  in  this  proceeding.  West  by 
his  bill  avers  that  the  title  to  the'  proper- 
ty was  In  Carriere  at  the  time  his  writ  of 
attachment  was  Issued  and  served.  The 
chanceUor  dismissed  the  bUl  of  West,  be* 
cause  he  thought  the  cbfldren  of  Carriere 
(grantees  In  the  conveyance  made  by  Car- 
riere on  tbe  24th  of  May,  1884)  wen  necech 
saryparties  to  the  bill.  He  thendiemlssed 
the  cross-bUI  of  the  People's  Bank,  because 
the  complainant  therein  bad  a  full  and 
couiplete  remedy  at  law  to  recover  the 
property  described,  and  because  it  denied 
the  title  to  have  been  In  Carriere  at  the 
time  of  the  levyol  the  writ  of  attachment. 
In  this  we  think  the  court  erred.  It  is 
true  that  the  answer  d«iles  tbe  title  to 
have  been  tn  Carriere,  but  the  effect  of  this 
denial  is  qualified  and  explained  by  the 
statements  of  the  answer  and  cross-bill. 
In  which  It  clearly  appears  that  tbe  con- 
veyance of  May  24th,  which  bad  been  can- 
celed  at  the  suit  of  the  back,  was  the 
foundation  of  the  denial.  Manifestly  the 
whole  controversy  between  the  bank  and 
West  Is  as  to  which  party  acquired  the 
title  of  Carriere.  Both  parties  admit  that 
he  once  had  tttie,  and  both  claim  to  have 
derived  thattitle.  It  is  well  settled  in  this 
state  tt^it  one  who  seeks  cancellation  of  a 
cloud  upon  bis  title  must  show  tbat  he  is 
the  owner  of  tbe  land  in  controversy. 
But,  where  both  parties  claim  under  a 
common  source,  there  is  an  admission  by 
each  that  the  title  was  in  that  source,  and 
this  Is  sufflclentto  uphold  the  right  of  that 
party  who  proves  that  he  haa  secured 
that  title  to  the  relief  of  cancellation.  If 
the  bank  were  suing  West  in  ejectment  for 
the  recovery  of  tbe  land.  It  might  show 
tbat  he  claimed  under  Carriere,  and  then 
that  it  was  the  true  owner  of  his  tiUe. 
This  being  proved,  a  recovery  would  be 
had  by  the  bank,  without  any  other  proof 
of  title  In  Carriere.  Gordon  v.  Sixer,  89 
Miss.  805;  Smith  v.  Otiey,  26  Miss.  S91; 
Griffin  V.  Sheffield,  88  Miss.  359. 

Nordo  we  thlnkthatthecross-blll should 
have  been  dismissed  on  the  ground  that 
the  complainant  therein  might  by  eject- 
meat  ti7  the  vaUdity  of  the  title  of  West, 
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who  Is  In  poBROSslon  of  the  land.  The 
right  iH  conrerred  by  utatnte  (Code,  §  1838) 
upon  the  real  owners,  "whether  Buch  real 
owner  be  in  posaeBsion,  or  be  threatened 
to  be  disturbed  in  his  pOBsession,  or  not," 
to  cancel,  to  have  cancellation  decreed,  of 
any  conveyance  or  evidence  ol  title,  or  any 
claim  or  pretense  of  claim  of  title,  "which 
may  cast  doubt  or  suspicion  on  the  title 
of  the  real  owner."  It  has  sometimes 
been  declared  by  the  court  that  the  Jurisdic- 
tion conferred  upon  courts  of  chancery 
should  not  be  exercised  to  try  confllctlnK 
laeal  titles.  In  Huntington  t.  Allen,  44 
Mlsa.  668,  many  expressions  of  this  sort 
weretued,  but  the  court  finally  disposed 
of  the  case  by  doing  precisely  what  It  de- 
clared should  not  be  done,— putting  Its 
conclusion  upon  the  Invalidity  of  the  com- 
plainant's title.  But  we  are  not  aware  of 
any  case  in  which,  a  clear  legal  or  equita- 
ble title  being  shown  in  the  complainant, 
the  court  has  declined  to  cancel  the  adver- 
sary title  or  claim  on  the  groand  that  It 
la  In  form  a  legal  title,  or  because  of  its  ap- 
parent Btrength  or  weakness.  In  Glazier 
T.  Bailey,  47  Miss.  S96.  the  conrt  refused  to 
Intervene  because  there  was  already  pend- 
ing an  action  of  ejectment  in  which  the 
titles  of  the  parties  could  be  tested.  We 
know  of  no  line  by  which  the  Jurisdiction 
of  the  Courtis  limited  other  than  that  pre- 
scribed bythe  law  which  conferalt.  When 
thecomplainant  shows  a  perfect  title,  legal 
or  equitable,. and  the  title  of  the  defendant 
is  shown  to  be  invalid,  it  is,  In  the  nature 
of  things,  a  cloud  upon  the  title  of  com- 
plainant, and  should  be  canceled.  The  de- 
cree dismissing  the  cross-bill  of  the  People's 
Bank  must  be  reversed.  A  decree  will  be 
entered  here,  granting  the  relief  prayed  by 
it,  and  canreluig  the  title  derived  by  West 
under  his  attachment  proceeding  as  a  cloud 
upon  the  tltie  by  tha  bank. 
Dcena  accordingly. 


Madison  County  t.  Browh  et  al, 
(Supnme  Court  of  Jftoaiwippt.  Uaj  IB,  1800. ) 
Railroad  Aid  Bokds — ^Blbotion  —  Sufbbtisobs* 
BLsTCRif— Bona  Fidb  Holder. 
On  a  Question  as  to  tbe  validity  of  certain 
bonds  iBBued  oy  a  couoty  to  a  railway  company,  it 
was  claimed  tbat  the  issue  was  not  authorized  by 
two-thirds  of  the  qualified,  voters,  aa  required  by 
CoQBt.  Miss.  art.  12,  S  11.  that  such -fact  would 
appear  from  an  inspection  of  tbe  registration  lists. 
Tne  board  of  supervisors,  in  the  performance  of 
their  duties,  had  declared  that  two-tblrds  of  the 
voters  had  voted  for  the  measure.  Held,  tbat  a 
purchaser  was  not  required  to  go  behind  auoh  re- 
InrnB,  and  one  who  purchased  for  value,  without 
actual  notice  of  the  wronfffulness  thereof,  was  en- 
titled to  recover. 

Appeal  from  chancery  court,  Madison 
county ;  Warbbn  Cowan,  Chancellor. 

JB.  E.  BaJdwtDy  for  appellants.  W.  P.  & 
J.  B.  HartiB  and  F.  B.  Pratt,  for  appell^. 

Woods,  C.  J.  Tbe  board  of  supervisors 
of  Madison  county  exhibited  their  original 
bill  In  the  chancery  court  of  thatcounty  for 
the  purpose  of  enjoining  the  further  pay- 
ment of  any  of  the  bonds  IsBued  by  said 
county  to  the  Vickehurg,  Canton  &  Yazoo 
City  Railroad  Company.  The  gravamea 
of  complainants'  bill  is  that  these  bonds 
are  invalid  because  the  snbscriptlon  to  the 


capital  stock  of  said  railroad  company, 
and  the  Issuing  of  the  bonds,  were  not 
made  after  two-thirds  of  thequalifled  vot- 
ers had  signified  thelrassent  thereto, as  re- 
quired bythe  constitution  of  the  state, 
and  the  act  of  the  legislature  passed  in 
that  .behalf.  The  bill  does  not  deny  tbat 
tbe  respondentsare  bona  Ode  holders  of  the 
bonds,  and  without  notice  of  the  allured 
irregularity  complained  of  as  rendering 
the  bonds  Invalid ;  but  the  ground  relied 
upon  In  the  bill  is  that  the  respondents* 
though  innocent  purchasers,  without  no- 
tice, in  the  usual  acceptatlonof  that  term, 
are  yet  not  to  be  protectetl,  tor  tbe  reason 
thatthelrinnocence  In  this  ease  Is  only  and 
really  their  ignorance  ol  the  eesoitiai  fact, 
as  is  ail^^.thatless  than  two-thirds  of  the 
qualified  voters  of  the  county  assented  to 
tbesubscrlptiontothe  capltalstock  of  said 
railroad  company,  and  that  this  essential 
fact  was  and  is  a  matter  of  public  record, 
equally  accessible  to  all  persons,  being 
contained  In  the  r^^tration  lists  <A  the 
voters  of  tbe  county.  In  other  words, 
this  is  the  underlying  proposition  on 
which  the  contention  of  the  bill  of  com- 
plaint rests,  viz.:  That,  though  an  elec- 
tion was  conducted  under  the  forms,  and 
in  accordance  with  the  provisions,  of  the 
act  of  the  legislature;  though  the  board 
of  supervisors  examined  tbe  returns  made 
to  It  by  the  offlcers  who  managed  the 
election,  and,  as  the  result  of  such  exam- 
ination, determined  that  two-thirds  of  the 
qualified  voters  of  the  county  had  assent- 
ed to  tbe  subscription ;  and  thongh  the 
recitals  In  the  face  of  the  bonds  declare 
that  two-thirds  of  the  qualified  voters 
had  cast  their  ballots  In  favor  of  such  siib- 
scrlptlon, — nevertheless  the  bunds  are  in- 
valid, even  in  the  hands  ol  bona  Me  hold- 
ers without  notice,  for  tbe  reason  tbat  the 
board  of  Buiwrvisors  had  no  authority  and 
power  to  aBcertain,  determine,  and  de- 
clare the  essential  fact  that  tbe  requisite 
two-thirds  of  the  qualified  voters  had  as- 
sented to  the  subscription,  this  essential 
fact  being  referable  to,  and  determinable 
alone  by,  a  fixed  standani,  to-wlt,  the  r^- 
istratdon  lists  of  the  voters  ol  the  county. 
This  summary  epitomises  the  substance  of 
the  bill  of  complainants.  To  this  bill  the 
respondents  presented  their  demurrer, 
which  by  the  court  below  was  sustained 
and  from  this  action  an  appeal  was  taken 
to  this  court. 

Tbe  magnitude  of  the  question,  and  the 
largeness  uf  the  interrats  involved  in  the 
determination  of  the  Issue  thus  made  up, 
has  led  us  to  a  review  of  the  Jurisprudence 
of  this  state  on  this  subject,  though  the 
same  hud  long  been  regarded  as  settled 
upon  an  immovable  baais. 

Counsel  for  appellants,  in  argument,  con- 
cedes that  the  controversy,  in  several 
causes  determined  in  this  court,  bns  been, 
apparently,  decided  adversely  to  the  views 
advanced  by  complainants:  but  we  are 
pressed  to  enter  upon  a  revision  or  modi- 
fication  of  the  former  adjudications  on  the 
idea  that  the  identical  question  now  sub- 
mitted to  us  has  been  passed  upon  recently 
by  the  supremecourt  of  the  United  States, 
with  the  rrault  of  that  tribunal  departing 
or  receding  from  its  long  line  of  decisions, 
banning  with  Knox  Cq^t.  Asplnwall, 
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21  How.  539,  and  we  are  referred  to  the 
case  ol  Dixon  Co.  t.  Field,  111  U.  S.  88. 
4  Sup.  Ct.  Rep.  315,  and,  eepeclally.  Lake 
Co.  V.  Graham,  130  U.  S.  674,  9  Sup.  Ct. 
Bep.  tSi,  as  BupportinK  the  views  of  appel- 
lants* counsel. 

A  careful  examination  of  the  facta  ol 
these  two  last-named  cases,  and  of  the 
opinions  of  the  court  on  these  facts,  shows 
that  In  each  there  was  a  constitutional 
limitation  imposed  npon  the  power  of  the 
counties,  over  which  they  might  not  pass, 
la  maklns  Bubscriptlons  to  the  stock  of 
rullroad  companies,  and  that  ttala  limita- 
tion was  determinable,  by  every  person, 
by  a  fixed,  absolute  standard,— by  refer- 
ence to  a  selt-evldenclns  public  record,  to- 
wit,  the  assessment  rolls  of  the  counties. 
A  constitutional  provision  Imposed  an  un- 
qualified limit  upon  the  powerof  the  coun- 
ties, and  this  limit  was  to  be  ascertained 
and  detennined  by  reference  to  a  fixed 
standard,— a  public  record  which  wasmade 
of  absolute  verity.  In  these  cases  It  was 
held  by  the  supreme  conrt  of  the  United 
States  that  the  essential  fact,  as  to  due 
observance  of  the  constitutional  limita- 
tion, was  to  be  ascertained  and  deter- 
niined,  not  by  the  officers  to  whom  the  ex- 
ecution of  the  power  was  deleKated,  but 
by  reference  to  a  standard  fixed  by  law, — 
a  public  record;  that  the  essential  fact,  as 
to  whether  the  limit  of  a  certain  rate  per 
centum  on  the  assessed  valuation  of  the 
taxable  property  «f  the  counties  had  been 
observed,  was  to  be  ascertained  and  deter- 
mined only  by  reference  to  the  assessment 
roll  itself,— a  record  made  by  law  of  abso- 
lute verity  lor  the  ascertainment  and  de- 
termination of  such  essential  fact.  In  such 
cases  tliere  are  no  returns  of  an  election  to 
be  made  to  a  certain  tribunal,  there  is  no 
canvass  of  such  returns,  there  ts  no  de- 
termination thereon,  and  there  Is  no  dec- 
laration of  any  final  judgment  by  such 
tribunal.  There  Is  only  need  of  reference 
to  the  fixed  standard  to  ascertain  and  de- 
termine the  essential  fact;  and  this  stand- 
ard, speaking  for  Itself,  and  ^vithout  any 
assistance  from  any  tribunal,  with  abso- 
lote  verity.  Is  open  to  all,  and  equally  ac- 
cessible to  all,  and  Its  voice  Is  equally  dis- 
tinct, in  Its  declaration  of  essential  facts, 
in  the  ears  of  all.  In  cases  of  this  class 
the  county  Is  never  estiniped  to  deny  the 
validity  of  bonds  Issued  In  disregard  ol 
constitutional  limitation. 

That  the  distinction  was  clearly  In  the 
mind  of  the  supreme  court  of  the  United 
States  In  Its  opinion  In  the  case  of  Lake 
Co.  V.  Graham,  130  U.  S.  674,  9  Sup.  Ct, 
Rep.  (the  latest  case  ou  this  subject 
determined  In  that  court,  on  whirh  appel- 
lants' counsel  relies,)  Is  manifest  when  Mr. 
Justice  Lamar,  as  the  organ  of  the  court, 
says:  "The question  here  Is  dlstlngnlsh- 
abie  from  that  In  the  cases  ["election 
cases,  "as  we  denominate  them,  for  con- 
venience] relied  on  by  counsel  for  defend- 
ant In  error.  In  this  case  the  standard  of 
validity  Is  created  by  the  constitution.  In 
that  standard,  two  factors  are  to  be  con- 
elOered,— -one,  the  amount  of  assessed 
value;  and  the  other,  the  ratio  between 
that  assessed  valueand  the  debt  proposed. 
These  being  exactions  of  the  constitution 
Itsell,  It  Is  not  within  the  power  of  a  leg^ 


Islature  to  dispense  with  them,  either  di- 
rectly or  Indirectly,  by  the  creation  ol  a 
ministerial  commission  whose  finding  shall 
be  taken  in  lieu  ol  the  lacts,**  In  that  case, 
the  constitution  having  fixed  an  abaolnte 
standard  of  ascertainment  and  determi- 
nation, the  legislature  could  not  legally 
make  provision  for  a  tribunal  of  ascer- 
tainment and  determination,  whose  find- 
ing of  the  essential  facts  should  take  the 
place  of  the  unvarying  constitutional 
standard.  In  that  case,  as  was  said  by 
Mr.  Justice  Mattbewb,  speaking  for  the 
court  In  Dixon  Co.  v.  Field,  111  IT.  S.  88, 4 
Sup.  Ct.  Rep.  815 :  "  Nothlngtn  the  way  of  Id- 
qnlry,  ascertainment,  or  determination  as 
to  thattact  [the  assessed  valneof  the  prop- 
erty as  shown  by  the  record]  Is  submitted 
to  the  county  officers.  They  are  bound.  It 
is  true,  to  learn  from  the  assessment  what 
the  limit  upon  their  authority  Is,  as  a  nee- 
essary  preliminary  In  the  ex^rise  of  their 
fanctions,  and  the  performance  of  th^ 
duty;  but  the  Information  Is  for  them- 
selvra  alone.  All  the  world  besides  must 
have  It  from  thesamesnurce,  and  forthem- 
selves.  The  fact  as  It  Isrecorded  In  the  as- 
sessment Itself  Is  extrinsic,  and  proves  It- 
self by  inspection,  and  concludes  all  deter- 
minations that  contradict  It.  ** 

It  thus  appears  with  perfect  cleamesfc 
we  think,  that,  in  the  two  cases  we  are 
considering,  the  supreme  court  ol  the 
United  States  has  not  designed  to  overrule, 
and  has  not  In  fact  overruled,  the  line  of 
cases  which  hold  that  the  determination 
and  declaration  of  the  tribunal  to  which 
authority  has  btten  given  to  ascertain 
what  had  been  done  preparatory  to,  and 
as  a  condition  precedent  to.  Its  own  ac- 
tion, and  whose  duty  It  was  to  Issue  the 
bonds  If  the  conditions  precedent  were  as- 
certained to  have  been  met,  shall  estop  the 
municipality  or  county  Issuing  the  bonds 
from  denying  their  validity  when  the 
bonds  in  their  body  contain  recitals  of  the 
essential  tacts,  and  when  they  an  found  In 
the  hands  of  bona  Sde  holders. 

These  two  cases  of  Dixon  Co.  t.  Held 
and  Lalte  Co.  v.  Graham  belong  to  the 
genus  which  includes  the  case  of  Knox  Co. 
V.  Aspinwall,  21  How.  639,  and  the  cases, 
In  our  own  state,  of  Vicksburg  v.  Lom- 
bard, 51  Miss.  Ill;  Cutler  v.  Supervisors, 

56  Miss.  116;  and  Supervisors  v.  Paxton, 

57  Miss.  701 ;  but  to  a  different  siiecies. 
The  distinction  in  the  classes  ol  cases  Is 
plainly  marked,  and  readily  distinguished, 
we  have  already  considered  one  class. 
Let  us  now  examine  the  othCT,  and  note 
the  fnc//c/A  which  differentiate  this  from  the 
class  Just. examined. 

It  will  simplify  the  further  argument, 
and  will  aid  the  discussion  of  the  remain- 
ing branch  of  the  case,  as  we  have  marked 
It  for  consideration,  to  say  here  that  the 
ascertainment  and  determination  of  the 
limitation  of  our  own  constitution  npon 
legislative  authority,  and  county  power 
to  Issue  bonds,  in  election  cases  similar  to 
the  one  at  bar.  Is  not  referred  by  the  or^ 
ganlc  law  to  any  absolute,  fixed  standard. 
There  la  no  creation,  or  hint  ol  any  crea- 
tion, In  section  14,  art.  12,  of  the  constttu* 
tlon.of  any  flxed  standard,  by  rcferenceto 
which  the  limitation  imposed  In  that  sec- 
tion and  article  will  be  self-evidencing.  In 


Digitized  by 


Google 


518 


SOUTHEBH  BEPOETEB,  Vol-  7. 


(Miss. 


the  Cfwea  In  111  U.  S.  and  130  D.  S. ,  the  cona  tU 
tutlon  made  the  asiieBBinent  roll  the  unva- 
rying: standard  of  ascertainment  and  deter- 
mination, whereas,  In  the  provision  cited 
In  our  fundamental  law,  a  variable  and 
constantly  changing  r^stratlon  list  Is 
not  declared  to  be  the  fixed  standard,  Im- 
porting absolute  verity.  In  the  very  nat- 
ure of  things,  it  Is  incredible  that  the  con- 
Bltutlon  designed  to  malte  an  ever  chang- 
ing, never  accurate,  registration  list  the 
fixed  standard  of  ascertainment  and  de- 
termination. It  shunld  be  borne  in  mind 
that  this  registration  list  Is  Itself  but  a 
piece  ot  eTldence  which  tends  only  to 
show  what  Is  the  tme  voting  population, 
and  that  it  Is  subject  to  contmdictlon  and 
overthrow,  even  when  offered  In  evidence. 

Returning  now  to  the  point  before  us, 
we  ask,  whatarethe  characteristics  distin- 
guishing the  class  of  cases  which  appellees* 
counsel  Insist  embraces  the  case  at  bar, 
and  which,  for  convenience,  may  be  de- 
nominated "election  cases, "from  the  class 
embractiiK  Blxon  Co  t.  Field  and  Lake  Co. 
T.  Graham?  It  may  be  said  generally 
that)  where  power  Is  conferred  upon  a  mu- 
nicipality or  county  to  make  subscription 
for  stock,  and  to  issue  bonds  therefor,  after 
the  requisite  number  of  qualified  voters 
have  assented  thereto  at  an  election  legal- 
ly held,  and  where  the  returns  ot  such  elec- 
tion are  to  be  made  to  a  desig^nated  tribu- 
nal, clothed  with  the  power  of  making 
such  subacrlp  ion,  and  of  Issuing  such 
bonds,  if  the  conditions  precedent  to  this 
action  have  been  complied  with, then,  and 
In  every  such  case,  there  la  no  absolute 
standard  for  testing  the  constitutional 
limitation,  and  the  case  falls  not'lnto  the 
small  and  comparatively  modem  class,— 
samples  from  which  we  have  seen  in  Dix- 
on Co.  V.  Field  and  Lake  Co.  t.  Oraham, 
— but  into  the  large  and  well-known  class 
In  which  the  limitation  Is  ascei'talned  and 
determined  without  reconree  to  a  fixed, 
absolute  standard.  In  this  class  of  cases, 
there  must,  nevertheless,  be  some  ascer- 
tainment and  determination  of  the  essen- 
tlaJ  facts  authorizing  the  subscription  be- 
fore It  can  be  made,  and  before  the  bunds 
can  be  issued.  Indeed,  no  subscription 
can  be  made,  or  any  bonds  Issued,  until 
there  has  been  investigation,  ascertain- 
ment, and  determination  of  the  essential 
facts  which  are  necessary  to  beestablisbed 
as  preliminary  and  prerequisite  to  the  ac- 
tion ot  the  tribunal  which  is  charged  with 
the  execution  of  the  power  of  making  the 
subscription,  and  ot  issuing  the  bonds. 
By  what  orby  whom  is  this  Investigation, 
ascertainment,  and  determination  of  the 
preparatory  and  essential  lacts  to  be 
made?  Indisputably,  not  by  any  Infalli- 
ble standard  imbedded  in  the  constitution 
Itself,  for  there  is  none  such;  but,  manifest- 
ly and  uf  necessity,  by  some  tribunal  cr&> 
ated  for  that  purpose,  and  competent  for 
the  task,— a  tribunal  which  must  hear 
and  compare  the  evidence  as  to  the  facts, 
and  which  must  investigate,  determine, 
and  pronounce  Judgment.  What  tribunal, 
then?  Incontestably,  that  tribunal  to 
w^hlcb  the  election  returns  are  to  be  made, 
and  by  which  the  subscription  for  stock  is 
to  be  made,  and  the  bonds  issued.  This  is 
the  only  tribunal  provided,  and,  ex  vi  ter- 


mial.  It  Is  the  one  charged  with  the  power 
and  duty  of  ascertaining  and  determining 
in  reference  to  the  essential  fact  of  assent 
by  the  constitutional  number  of  qualified 
voters.  Moreover,  to  hold  that  this  tri- 
bunal shall  not  ascertain  and  finally  deter- 
mine, but  that  this  ascertainment  and  de- 
termination Is  to  remain  forever  opffli  to 
dispute  and  adjudication,  so  long  aa  any 
given  bonds  remain  outstanding,  would  be 
effective  to  frustrate  the  public  purpoee 
of  aiding  the  development  ot  the  country 
by  extending  mnnlclpal  or  county  assist- 
ance to  projected  railroads;  for  bonds 
whose  validity  was  perpetually dlspa  table 
would  have  no  marketable  or  other  value. 
See  Coloma  v.  Eaves.  92  V.  S.  484. 

Beginning  with  Knox  Co.  v.  Asplnwall, 
21  How.  639,  and  running  through  a  long 
line  of  cases  ending  with  Township  of  Ber- 
nards V.  Morrison.  10  Sup.  Ct.  Bep.  333,  in 
which  Mr.  Justice  Bbewer  delivered  the 
opinion  of  the  court,  the  supreme  court  of 
the  United  States  has  uniformly  held  that 
the  ascertainment  and  determination 
the  essential  fact  of  the  assent  of  the  re- 
quired number  of  voters  requisite  to  au- 
thorize subscriptions  for  stock  and  the  la- 
sue  of  bonds,  belongs  to  the  tribunal  to 
which  was  confided  tlie  control  of  the 
matter.  In  the  last-named  case,  Mr.  Jus- 
tice Bbswbb  observes :  **  While  it  ts  true 
that  the  act  does  not  In  terms  say  that 
these  commissioners  are  to  decide  that  all 
preliminary  condltionshave  been  compiled 
with,  yet  such  express  direction  and  au- 
thority is  seldom  found  In  acts  providing 
for  the  Issuing  of  bonds.  It  is  enough 
that  full  control  in  the  matter  Is  given  to 
the  officers  named."  And  thlscondncts  as 
to  the  conclusion  that  there  is  no  founda- 
tion upon  which  to  plant  the  contention 
of  appellants'  counsel  that  the  supreme 
court  of  the  United  States  has  either  over- 
ruled or  modified  any  former  decision 
made  in  that  forum  along  the  line  ot  kin- 
dred adjudications. 

There  can  be  no  room  for  skepticism  as 
to  the  true  doctriueln  thlsstate.  In  Vicks- 
burg  V.  Liombard,  61  Miss.  1S7,  it  was  aaid 
"that,  it  the  constituted  authorities  ot 
the  city  put  the  bonds  on  the  market,  ur 
deliver  them  to  the  railroad  company  for 
sale,  on  the  assertion  that  the  proper  vote 
was  given,  the  city  ought  to  be  estopped 
from  setting  up  against  the  boo»  tide 
holder  the  plea  that  the  assertion  Is  un- 
true." In  Cutler  t.  Supervisors,  66  Miss. 
123.  Chief  Justice  Siubai^l,  speaking  lor 
the  court,  saJd :  "  The  statute  under  whlcb 
these  bonds  were  executed  made  It  the  do- 
ty of  the  board  of  supervisors  to  canvass 
the  votes,  and  declare  the  result  ot  the  elec- 
tion. Their  decision  Is  conclusive  on  the 
county  in  a  controversy  between  It  and  a 
Aona  Ode  purchaser  of  the  bonds. "  In  So- 
pervlsore  v.  Faxton,  57  Miss.  708,  Chief  Jna- 
tice  Oeorgb,  In  speaking  of  a  part  ot  the 
series  of  bonds  involved  In  the  present  liti- 
gation,said:  "It  will  benotlced  that  there 
is  no  attempt  to  shelter  Paxton's  purchase 
under  the  rights  whlcb  the  purcbaserfrom 
the  company  may  have  had.  In  case  his 
purchase  was  bona  Sde. "  The  over- 
whelming force  of  the  two  cases  laat  cited 
as  authority  in  the  cose  at  bar  will  be  ac- 
knowledged by  every  one  when  It  is  remem- 

Digitized  by  Google 


H!n.)  MURDOGK 

herd  that  the  bonds  whose  valldlt?  was 
there  assailed,  and  the  bonds  In  the  case 
before  hb,  are  parts  of  the  same  issae. 
That  the  connl?  Is  now  estopped  to  deny 
the  validity  of  these  bonds.  In  thehands  of 
bona  Sde  purchasers  without  notice, mnst 
be  r^arfled  as  placed  beyond  controversy. 

It  Is  hardly  -necessary  to  remark  that 
the  views  herein  advanced  are  to  be  applied 
only  to  a  case  wherein  the  Illegally  Issued 
bonds  are  found  In  the  hands  of  Innocent 

Enrehasera  wlthoot  notice,  and  that  they 
ave  no  reference  to  cases  of  bonds,  Is- 
sued wrongfully,  which  have  not  befli  put 
upon  the  market,  and  boaght  Umocrat 
purchasers  without  notice. 

II,  however,  we  entertained  any  doubt 
as  to  the  weight  and  valoe  of  the  f?reat 
current  of  authoiity  on  which  we  rest  our 
opinion,  we  should  feel  constrained  still 
to  protect  the  rlfchta  of  the  holders  of  the 
b'mda  in  this  suit.  The  sound  and  whole- 
some rule  of  stare  deciaia  becomes,  under 
the  circumstances  of  this  case,  a  righteous 
doctrine,  not  to  be  departed  from.  On 
the  authority  of  the  Judgment  of  thisconrt 
In  former  cases,  these  bonds,  as  we  must 
suppose,  have  commended  themselvee  to 
prudent  persons  seeking  safe  Investment. 
Surely,  then, in  the  absenceof  all  Imperious 
reason  and  authority  for  change,  this  Is 
a  preeminently  proper  case  in  which  to 
say,  we  stand  by  the  foi'mer  dedsioiM. 
Affirmed. 


M CRDOCK  V.  Craffb  et  a!, 
<3u|>rvtiM  Court  vf  Jnwtesii^  Hay  19, 18S0.} 
Tax-Salbs— LsvR  Lmoe— Amvmm'i  Diss. 

1.  Acta  mm.  1867,  p.  347.  I  18,  provides  tbat 
Ikods  strnck  off  to  the  levee  bosrai  on  sale  for 
taze*  BbODld  be  "exempt  from  state  taxation  for 
levae  pnrpoiea  or  otherwlae  uatfl  the  same  shall 
be  aeu  or  disposed  of  bj  the  board:  proTided, 
that  any  party  aeeking  to  redeem  any  land  so 
struck  off  to  the  board^  shall  first  pay  all  state, 
oounbr,  and  levee  taxes  that  would  nave  been  due 
on  said  land  if  the  same  had  remained  the  prop- 
erty of  the  person  offering  to  redeetn.  Acts  1884, 
p.  189,  If  1,  9,  direct  the  auditor  of  publio  ao- 
eoanu  to  deliver  a  qottolatm  deed  of  the  state's 
title  to  levee  lands  porobaaed  from  the  levee  oom- 
mlaaloners  of  the  first  district,  Hinds  county,  when 
"all  state,  county,  and  levee  taxes  due  thereon" 
have  been  paid.  Held,  an  auditor's  deed  of  such 
lands,  given  on  proof  tbat  all  taxes  had  been  paid 
thereon  up  to  date,  exclusive  of  the  time  they  were 
held  by  the  levee  board,  conveyed  an  indefeasible 
title. 

8l  The  burden  la  upon  the  grantee  of  such  deed 
to  see  that  all  taxes  due  have  been  paid;  and  a 
deed  received  upon  the  auditor's  assurance  that  all 
taxes  were  paid,  when  in  fact  the  taxes  doe  for 
one  year  were  not  p^id,  was  invalid. 

Appeal  from  chancery  court,  Leflore 
county ;  Wabrbn  Cowak,  Chancellor. 

Appellant,  Clarissa  Mnrdock,  bought 
tax-title  to  land  In  controversy  from  the 
state,  and  filed  bill  to  have  same  con- 
firmed. Appellee  Cbatfe,  faavlug  acquired 
tax-title  of  levee  board,  contested  with 
the  complainant,  claiming  hla  tax-title  to 
be  the  better.  Decree  was  rendered  In 
favor  of  Chatfe.  from  which  this  appeal  Is 
prosecuted. 

Rxtah  (ft  Oardner  and  Brame  (ft  Alex* 
ander,  for  appellant.  Nugent  A  MoWUUe, 
fur  appellee*. 
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CoopEB.  J.  The  first  question  present- 
ed by  the  record  arises  upon  a  construc- 
tion of  the  act  of  March  14,  IfiSl,  entitled 
"An  act  for  the  bmeftt  of  purchasers  at 
levee  lands  sold  under  the  decree  of 
chancery  court  of  Hinds  county,  flrat  die- 
trict.  In  case  of  Joshna  Green  and  others 
against  Hemingway  and  Gtbbs,  auditor 
and  treasurer,  and  ex  officio  liquidating 
levee  commlssiouers."  Acts  1884,  p.  182. 
By  the  first  sectlQu  of  that  act,  it  Is  pro- 
vided that  **the  auditor  of  public  accounts 
be,  and  be  la  hereby,  autbotised  and  di- 
rected to  make,  execute,  and  deliver  to  all 
purchasers  of  lands  In  the  liquid  a  ting  levee 
district  sold  under  the  decree  of  the  chan- 
cery court  for  the  first  district  of  Hlnda 
county,  In  the  case  of  Joshna  Oreen  and 
others  against  Hemingway  and  Qlbbs, 
then  auditor  and  treasurer,  and  ex  oMeio 
liquidating  levee  commlsrionera,  and  oth- 
ers, and  to  all  persons  claiming  under  said 
purchaser,  by  descent  or  purchase,  a  quit- 
claim of  the  title  of  the  state  to  the  land 
or  lands  sold  under  said  decree  by  the  com- 
missioners of  said  chancery  court,  upon 
payment  to  said  auditor  of  the  usual  fees 
for  making  conveyances  by  him  as  now 
provided  by  law,  if  applied  for  within 
twelve  months  after  tiie  passage  ol  this 
act:  provided,  that  nothing  herein  con- 
tained shall  be  so  construed  as  to  abate 
any  levee  taxes  whatever,  either  liquidat- 
ing or  otherwise,  which  had  accrued  upon 
said  lands,  or  any  of  them,  prior  to  the  let 
day  of  January,  188S,  but,  as  to  all  such 
levee  taxes,  either  paid  or  not  paid,  they 
shall,  if  now  paid  In,  and,  H  not  yet  paid 
In,  they  shall,  when  collected,  he  dlstrtb- 
nted  by  the  liquidating  levee  commission- 
ers as  now  provided  by  law:  and  pro- 
vided, further,  that  notblng  herein  con- 
tained shall  be  so  construed  as  to  repeal 
any  law  now  In  force,  or  which  may  here- 
after be  passed,  providing  for  the  collec- 
tion of  levee  taxes  upon  any  said  lands 
In  the  Mississippi  levee  district,  ur  In  the 
district  forthe  board  of  levee  commission- 
ers for  the  Tasoo-Mlsslselppl  delta:  and 
provided,  further,  that  no  such  quitclaim 
shall  be  made  until  all  liquidating  levee 
taxes,  or  other  levee  taxes,  on  said  lands, 
shall  have  been  paid. "  Section  2  is  as  fol- 
lows: "Said  auditor  of  public  accounts 
shall  not  In  any  case  execute  such  quit* 
claim  deed  described  In  the  foregoing  sec- 
tion unless  all  state,  county,  and  levee 
taxes  due  thereon  up  to  the  date  of  the 
execution  of  the  quitclaim  deed  aa  afor»* 
said  shall  have  been  paid:  provided, "etc. 

This  act  la  an  Illustration  of  theconfused 
and  unintelligible  legislation  socommonly 
seen,  In  which  matters  ol  great  Impor- 
tance are  dealt  with  without  any  clear 
views  being  entertained  of  the  subject.  It 
Is  Inconceivable  that  a  definite  purpose, 
clearly  understood,  should  be  so  confus- 
edly stated,  and  so  covered  by,  and  lim- 
ited by,  vaiEue  exceptions  and  provisos. 
Jjooking  to  the  three  provisos  to  the  first 
section,  It  seems  probable  that  they  were 
added  to  that  section,  and  then  that  some 
one,  appreciating  the  confusion  thereby 
caused,  Introduoed  the  second  section  of 
the  act  as  a  substitute  for  them, Intending 
to  have  them  eliminated,  hut  that  by  In- 
advOTtence  they  were  left  la-idie  acC  i  It 
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may  be,  taowerer,  that  In  the  course  of 
time  Bome  epeciflc  purpose  to  which  they 
were  directed  may  be  discovered.  We  are 
nnable  to  coDcelve  what  office  they  can 
perform  that  is  not  covered  by  the  second 
section;  and,  since  they, are  not  supposed 
by  counsei  to  be  operative,  in  any  partic- 
ular direction,  in  reference  to  the  matters 
luvolved  la  this  cause,  we  deal  with  the 
act  as  consisting  of  the  body  of  the  first 
section  only,  and  the  second  section. 

The  appellee  Chatfe  was  the  purchaeier  of 
the  lands  Incoutroversy  from  Hemingway 
and  Olbbs,  and,  it  Is  conceded  by  tbe  ap- 
pellant, was  entitled  to  have  the  quitclaim 
deed  provided  for  by  the  act  upon  pay- 
ment of  "  all  state,  county,  and  levee  taxes 
due  thereon  up  to  the  date  ot  tbe  execu- 
tion of  said  deed.  ** 

The  controTersy  springs  from  conflicting 
tax-titles, — one  derived  from  a  sale  to  the 
state,  and  the  other  from  a  sale  to  the 
levee  board  forleveetaxes.  The  complain- 
ant claims  to  be  the  owner  of  the  title  de- 
rived underthe  sale  to  the  state, and  seeks 
to  show  IbB  superiority  over  the  title  de- 
rived from  the  sale  to  the  levee  board, 
which,  she  contends.  Is  the  only  title  held 
by  the  dtfendant.  The  defendant  claims 
to  hold  not  only  the  title  derived  from  the 
sale  for  levee  taxes,  but  that  he  has  also 
secured  that  arising  from  tbe  tax-sale  to 
the  state.  The  history  of  these  titles  is 
as  follows :  (1)  A  sale  to  the  state.  July  6, 
1868;  (2)  sale  to  the  levee  commissioners, 
May  10.  1870;  (8)  sale  to  the  state  under 
act  of  March  1,1875,  (abatement  act,)  May 
10,  1875.  These  are  the  conflicting  tax- 
titles:  On  December24,1877,Chaffe  bought 
the  lands  from  Hemingway  and  Gibba, 
commissioners  of  thecourt  in  case  ot  Green 
V,  Glbbe,  and  received  their  conveyance. 
On  January  1,  188&,  the  auditor,  acting 
under  the  act  of  March  14, 1884,  executed  a 
quitclaim  of  tfaestate's  title,  recitlngthere^ 
in  that  all  taxes  then  due  had  been  paid. 
On  December  8, 1886.  the  auditor.  In  con- 
sideration of  the  payment  of  all  taxes 
then  due,  conveyed  the  lands  to  complain- 
ant, Mrs.  Murdock.  Mrs.  Murdock's  con- 
tention Is  that  the  second  section  of  the 
act  of  March  14, 1881,  prohibited  the  au- 
ditor from  conveying  by  quitclaim  deed 
the  state's  title  to  the  lands,  unlera  all 
taxes  from  and  Including  the  year  1875, 
and  up  to  the  year  In  which  the  deed  was 
made,  were  paid.  Ou  the  other  band. 
Chaffe  contends  that  by  said  section  the 
auditor  was  only  required  to  collect,  or  to 
be  satisfied  by  proof  of  the  fact  that  all 
taxes  accruing  after  the  sale  by  the  liqui- 
dating leveecommissioners  had  been  paid. 
This  Is  the  principal  point  of  controversy 
between  the  parties. 

We  are  of  opinion  that  the  construction 
of  the  act  of  18m4  contended  for  by  the  ap- 
pellee Chaffe  Is  to  this  extent  correct.  The 
lands  lying  In  the  delta  counties  of  this 
state  have  been  since  tbe  year  1858  subject 
to  two  systems  of  taxation:  One,  by  the 
state  and  counties,  for  state  and  county 
purposes;  the  other,  under  district  levee 
taws,  for  raising  funds  to  build  and  main- 
tain levees  for  protection  against  the 
waters  of  tbe  Mississippi  river.  All  lands 
located  In  this  region,  and  owned  by  indi- 
viduals, was  at  the  time  of  the  tax-sales 


above  noted  sabjeet  to  be  sold  fortbe  non- 
payment of  either  tax.  If  sold  for  tbe 

non-payment  of  state  and  county  taxes, 
they  were,  If  not  bought  bylndlvidnals  at 
such  sale, struck  oil  to  the  8tate,and  while 
so  held  were  exempt  from  taxation  for 
levee  purposes.  If  sold  for  the  non-pay- 
ment of  levee  taxes,  they  were,  tf  not  pur- 
cbaaed  by  Individuals,  struck  off  to  tbe 
levee  boards,  and  while  so  held  were  "ex- 
empt from  state  taxation,  tor  levee  pur- 
poses or  otherwise,  until  the  same  shall 
be  sold  or  disposed  of  by  the  board :  pro- 
vided, that  any  party  seeking  to  redeem 
any  land  so  struck  off  to  the  board  under 
the  provisions  of*  this  act  shall,  before  he 
Is  permitted  to  redeem  the  same,  pay  all 
state,  county,  and  levee  taxes  that  would 
have  been  due  and  payable  on  said  land 
if  the  same  had  not  been  struck  olf  to  snch 
board,  but  had  remained  the  property  ot 
the  person  offering  to  redeem.  Act  Feb. 
13.  1867,  §  13;  p.  247.  The  lands  in  contro- 
versy were  not  redeemed  by  Chafte  from 
the  levee  commissioners,  but  were  sold  as 
the  property  of  the  board.  If,  therefore, 
the  title  derived  trom  the  sale  tor  levee 
taxes  was  a  valid  one,  said  lands  would 
only  have  become  again  taxable  by  tbe 
state  after  the  date  of  the  conveyant»  to 
him.  December,  1877. 

It  will  be  noted  that,  under  the  opera- 
tion ot  the  act  of  1S67.  any  tax-sale  made 
to  the  levee  board  was  invalid  II  the  land 
bad  been  previously  l^rally  sold  to  the 
state  for  taxes,  and  continned  her  proper- 
ty. So.  also,  any  tax-eale  made  to  the  state 
was  invalid  It  tbe  land  had  been  previous- 
ly sold  to  the  levee  board  by  a  valid  tax- 
sale.  Hundreds  of  thousands  of  acres 
were  claimed  both  by  the  levee  board  and 
the  state  under  tax-sales.  Aside  from  tbe 
questions  affecting  the  validity  ot  these 
sales  because  ot  failure  ot  contormltr  to 
the  provisions  of  the  laws  under  wtaiGh 
they  were  sold  in  other  rewpects.  the  con- 
flicting claims  of  the  state  and  levee  board 
stood  as  an  almost  Insuperable  obstacle 
to  purchasers.  Neither  the  state  nor  the 
levee  board  could  sell,  tor  no  one  would 
risk  one  title  which  was  in  danger  of  be- 
ing overturned  by  the  other.  The  lands 
were  In  mortmain  as  to  revenue  by  taxa- 
tion. Tbe  constant  effort  ot  the  state,  as 
exhibited  by  the  legislation  from  1872  to 
the  present  time,  has  been  Intbedlrectlon  ot 
getting  these  lands  into  the  hands  of  pri- 
vate persons,  where  they  might  be  taxa- 
ble, by  oCferlng  liberal  abatement  of  prior 
taxes  due  thereon,  by  releasing  the  claims 
of  the  state  where  they  conflicted  with 
other  tax-titles  under  which  it  seemed 
probable  that  tbe  claimants  would  snbdue 
to  cultivation  the  fertile  region  in  which 
they  lie.  The  evident  purpose  and  scheme 
of  the  act  of  1884  was  to  give  security  to 
the  holdera  of  the  levee  titles,  by  vest- 
ing In  them  the  state' s  title,  if  by  chance 
that  acquired  from  the  levee  board  was  In- 
valid, and  that  held  by  the  state  was 
good.  If  the  title  of  the  levee  board  was 
valid,  nothing  was  added  by  securing  tbe 
quitclaim  trom  the  auditor;  but,  if  that 
derived  from  the  commissioners  ot  the 
board  was  Invalid,  It  was  thought  that 
the  purchasers  might  be  secured  by  Invest- 
ing them  with  another  title,— that  held  by 
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the  state,— and  whlcb  mlg:ht  be  Sclent 
to  protect  thdr  possesBlon.  The  leslsla- 
tnie  waa  not  swayed  by  Rentlment  either 
for  or  QKalnat  the  clainiants  of  the  leree 
tioard  title.  Its  purpose  was  toencoiirage 
the  contlnDed  private  ownership  and  de- 
Telopment  of  the  lands  ol  the  delta,  to  the 
CTd  that  the  state  might  secare  a  revoiae 
from  the  annual  taxes  on  the  lands.  The 
coDBtructioD  of  the  act  of  1884  contended 
for  by  appellant  wootd  result  In  the  asRer- 
tlon  of  a  claim  by  the  state  to  an  adver- 
sary title  to  the  lands  unless  the  claimant 
should,  within  the  year  prescribed,  pay 
the  state  not  only  the  taxes  that  had  ac- 
crued since  the  conveyance  by  the  levee 
commissioners,  bat  also  state  and  conntgr 
taxes  accruing  daring  the  time  when  the 
levee  board  was,  or  claimed  to  be,  the 
owner. 

If  the  first  section  of  the  act  stood  alone, 
It  la  conceded  that  the  audltormigtat  have 
made  a  conveyance  wlthoat  demanding 
the  payment  of  any  sum  whatever;  but  it 
is  supposed  that,  by  the  second  section, 
tie  was  required  to  colleet  all  state,  coun- 
ty, and  levee  taxes,  wltboat  regard  to  the 
time  when  they  accrued.  The  language  ol 
the  second  section  excludes  this  conetruc- 
tluD,  unless  it  shall  be  contended  that  the 
fltate  desired  and  Intended  to  collect  taxes 
not  due.  or  to  put  upon  the  auditor  the 
<luty  of  determining  as  between  the  titles 
of  the  state  and  that  of  the  levee  board. 
Take  the  ease  in*  controversy  as  an  iUns- 
tratlon.  II  thesale  to  the  leree  board  was 
valid,  there  were  no  state  taxes  due  on 
the  lands  until  after  they  were  sold  to  the 
appellee.  If,  on  the  other  band,  the  levee 
board's  title  was  invalid,  and  the  state's 
title  good,  there  were  no  levee  taxes  due. 
The  act  reqnlres,  as  a  condition  precedent 
to  the  execution  of  the  qaitclaim  deed,  the 
Dayment  of  all  state,  county,  and  levee 
taxes.  Before  the  applicant  can  accept 
theconveyance,  under  the  ruleof  construc- 
tion contended  tor,  he  must  either  pay  the 
state  and  county  and  levee  taxes,  though 
either  those  to  the  state  and  county,  or 
those  to  the  levee  board,  were  not  charges 
on  the  land,  or  he  mast  at  his  pwil  det^ 
mine  which  of  the  two  titles  was  superior. 
The  rule  of  construction  adopted  by  us  is 
not  only  In  line  with  the  manifest  scheme 
of  thel^slature.but  removes  from  the  In- 
vestigation by  the  auditor  the  question  of 
the  relative  superiority  of  the  conflicting 
titles.  We  are,  therefore,  of  opinion  that, 
under  the  act  of  1881,  it  was  only  incum- 
bent upon  the  auditor  tocollect  such  taxes 
as  bad  accrued  against  the  land  after  its 
conveyance  by  the  levee  commissioners,  or 
to  require  proof  tiiat  such  taxes  had  been 
firevlonsly  paid. 

The  next  question  presented  is  as  to  the 
validity  of  the  conveyance  executed  by  the 
Auditor  to  the  appellee  Chafie.  Cbaffe 
bought  the  land  from  the  levee  commls- 
vloners  In  December,  1877.  They  were, 
tber^ore,. taxable  for  the  year  1878;  and, 
unless  tills  tax  had  been  previously  paid, 
or  was  then  paid,  to  the  aadltor,  the  deed 

gruvlded  lor  by  the  act  of  1884  should  not 
avebeeu  executed.  Thedeed  from  the  au- 
ditor recites  that  evidence  was  fumlehed 
tilm  that  all  taxes  due  had  been  paid,  but 
iheblUavers  thatthe  taxes  of  the  year  1878 


werenot  paid;  and  thereisno  dmlallnthe 
answer  of  this  averment,  and  noevidenceln 
the  record,  aside  from  the  recital  of  the  au- 
ditor's deed,  that  they  were  in  fact  paid. 
Wecannot  concurln  the  view  pressed  upon 
us  by  counsel  for  appellee,  that  the  offer  by 
appellee  to  pay  all  taxes  due,  and  the  re- 
ply by  the  auditor  that  none  were  due,  la 
sufflclmt  to  uphold  the  validity  of  the 
deed,  even  though  the  taxes  of  1878  were 
due,  and  should  have  been  collected.  The 
rule  seems  to  be  well  established,  and  up- 
on Just  grounds,  that  a  party  clalinlDg 
under  the  exercise  ol  a  statutory  power 
of  sale  by  an  agent  of  the  state  must  see 
to  It  that  the  precedent  (acts  exist  war- 
ranting the  exercise  of  the  power.  The 
authority  of  the  auditor  Is  limited  and 
defined  by  the  act  by  which  it  is  conferred. 
No  one  can  be  deceived  as  to  its  extent, 
or  the  circumstances  and  conditions  un- 
der which  It  may  be  exercised. 

In  Lee  v.  Munroe,  7  Cranch,  866,  a  ques- 
tion of  similar  character  was  presented  to 
the  supreme  court  of  the  United  States; 
and  It  was  held  that  onedealing  with  a  pub- 
lic officer  must  athlsperil  takenotioeof  his 
power  to  convey.  Theconrtsald:  "Were 
It  otherwise,  an  officer  Intrusted  with  the 
sales  of  public  lands,  or  empowered  to 
make  contracts  for  such  sales,  might,  by  in- 
advertence, orincautiously  giving  Informsr* 
tlon  to  others,  destroy  the  lien  of  hie  prin- 
cipals on  very  valuable  and  large  tracts  of 
real  estate,  and  even  produce  alienations 
of  them,  without  any  consideration  what- 
ever being  received.  It  Is  better  that  an 
individual  should  now  and  then  suffer  by 
such  mistakes  than  to  introduce  a  rale 
against  an  abuse  of  which,  by  improper  col- 
lusions, ft  would  be  very  difficult  for  the 
public  to  protect  Itself.**  See, also,  Mayor 
V.  Reynolds,  20  Md.  1 ;  Denning  v.  Smith. 
8, Johns. Ch. 331;  Whiteside  v.  U.  S.. 93 U.S. 
247;  Mayor  v.  Eschbach,  18  Md.  276;  State 
V.  Hays,  52  Mo.  678 ;  Delafleld  v.  Illinois,  26 
Wend.  192:  Swann  v.  Miller,  8^  Ala.  630, 
1  South.  Bep.  65;  McCulloch  v.  Stone,  64 
Miss.  378. 

We  think  It  Is  clearly  shown  by  the  rec- 
ord that  the  controversy  In  the  court  be- 
low was  directed  to  the  question  arising 
from  the  construction  of  the  act  of  1884; 
and  though,  as  the  pleadings  now  are.  It 
would  seem  to  be  conceded  that  the  taxes 
for  the  year  1878  were  not  In  fact  paid  by 
the  appellee  to  the  auditor,  we  will  not 
enter  a  final  decree  here,  but  remand  the 
cause,  in  order  that  the  appellee  may,  if  he 
Is  so  advised,  secure  leave  to  amend  his 
answer. 

Decree  reversed,  and  cause  remanded. 


Arnold  v.  Eleins. 
(Susmnw  Court  pf  MtoslutppL  Vaj  10^  1800.) 
Wm's  Sepaeatb  Estatk— Es-tormr-FiXTOBa. 

1.  Tba  faot  that  a  hnsbaed.  In  buying  machin- 
ery with  hla  wife's  fuoda,  wbicli  is  thereafter  af- 
fixed to  her  laud,  does  not  diBcloae  his  agency  to 
the  seller,  does  not  estop  the  wife  in  a  subsequent 
controversy  with  creditors  of  the  husband  other 
than  the  seller  from  asserting  ber  ownership  oif 
the  machinery. 

S.  Where  a  husband  purchases  personal  prop- 
erty with  his  own  funds,  tba  fact  tlM^  he  boa  per- 
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manently  aiBxed  It  to  the  17^0*8  land  1b  ineffectoal 
to  defeat  the  claim*  of  hie  mditon,  as  Code  Miss. 
%  1178,  providee  that  no  conveyance  of  obatlele  be- 
tween hoaband  aod  wife  shall  be  ralid  bb  lo  third 
persoDB  noleu  leoorded,  and  that  posBessioD  of 
the  property  ahaU  not  be  equivalent  to  recording. 

Appeal  from  chanceiy  coart,  Webster 
county ;  B.  MoFabland,  Gtacmctilor. 

BlU  by  Mrs.  Elklns  against  F.  N.  Arnold 
to  enjoin  an  execution  sale  of  pereonal 
property.  Complainant's  bneband  par- 
cbased  a  Bteam-«n?lne  and  appurtenances 
from  one  Lusk,  whlcb  were  afterwards 
permanently  afBxed  to  ber  land.  The  hus- 
band made  a  part  payment  with  her  funds, 
and  the  balance  was  paid  with  the  pro- 
ceeds of  her  estate.  Lusk  did  not  know 
complainant  In  the  sale,  or  that  her  hns- 
bandwaeactlnf;  OS  her  ascent.  In  addition, 
tbe  husband  also  bought  a  gin-feeder  and 
a  pair  ol  platform  scales,  paying  therefor 
from  his  own  fnnde.  Theae  articles  were 
also  permanently  affixed  to  complainant's 
land.  Defendant,  a  creditor  of  the  hus- 
band, cansed  an  execotion  to  be  levied  oa 
tfaem,  as  the  property  ol  the  busband, 
when  complainant  filed  this  bill.  There 
was  a  decree  enjoining  the  execotion  as  to 
the  engine  and  appurtenances,  but  subject 
Ing  the  gin-feeder  and  scales  thereto. 
Both  parties  appeal. 

Rev.  Code  Miss.  1880,  g  1178,  provides: 
"  No  transfer  or  conveyance  of  goods  and 
chattels,  or  lands,  between  husband  and 
wife,  sball  be  valid  as  against  any  third 
person  unless  such  transfer  or  conveyance 
be  In  writing,  and  acknowledged  and  filed 
for  record  as  a  mortgage  or  deed  of  trust 
of  such  property  is  required  to  be  filed  lor 
record;  and  In  such  cases  possession  of  the 
property  shall  not  be  equivalent  to  filing 
tbe  writing  tor  record,  but,  to  affect  third 
person,  such  writing  must  be  filed  lor  rec- 
ord." 

S.  M.  Roane  and  Brame  &  Alexander,  for 
complainant  Elklns.  A.  F.  Fox^  lor  de- 
lendant  Arnold. 

CooPEH,  J.  The  circumstance  that,  In 
buying  the  machinery  from  Lusk,  Elklns 
did  not  disclose  tbe  fact  that  be  was  act- 
ing for  his  wife,  does  not  preclude  her  In  a 
controversy  with  others  than  the  seller 
from  showing  the  truth.  On  the  facts 
shown,  we  think  that,  us  between  the  hus- 
band and  the  wife,  this  property  would  be 
held  to  be  here;  and, in  the  absesce  of  any 
circumotancpB  changing  the  rule.  It  Is  also 
applicable  as  against  the  crsditors  of  the 
busband. 

But  the  facts  relative  to  the  purchase 
and  payment  for  the  feetler  and  scales 
mnV:e  them,  when  bought,  the  property  of 
the  husband.  He  bought  them  on  his  own 
credit,  and  paid  for  them  with  his  own 
means.  Since  they  once  belonged  to  the 
husband,  they  are,  as  In  favor  of  hia  cred- 
itors, who  are  In  controversy  with  hla 
wife,  to  be  deemed  his,  In  the  absence  of 
any  written  recorded  transfer  lio  the  wife. 
It  Is  not  permissible  to  defeat  the  opera- 
tion of  section  117S  of  the  Code  by  affixing 
the  personal  property  of  the  husband  to 
the  land  of  the  wife.  No  act,  however 
formaJ,  can  be  substituted  for  the  written 
recorded  transfer  required  by  sertlon  1178 
lor  the  conveyance  of  property  between 
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husband  and  wife.  Montgomery  v.Scott^ 
61  Miss.  468. 

The  decree  ol  thA  coort  briow  la  in  an 
Uilngs  affirmed. 


Mobile  &  O.  Bt.  Co.  et  al,  r.  Humpbbibs. 
(.Supreme  Court  <jf  JtftettMtppL  Ifoy  >>>  16Q0l> 

Cosvewios-^Hmabubm  or  Damaoss. 

In  a  suit  by  lesateea  againet  a  railroad  com- 
pany for  the  value  of  sharee  of  ita  atook  owned  by 
tbe  teatator,  U  appeared  tiiat  the  exeoator  had  anr- 
rendered  the  atoclc  to  a  committee  of  reorganiaa- 
tion,  and  had  taken  therefor  negotiable  certifl- 
catea,  to  be  redeemed  by  a  new  issoe  of  stock  wbeo 
the  reorgaaizatioQ  was  effected.  These  oertiflomtas- 
were  transferred  by  the  executor  after  his  remOTal 
by  tbe  court  from  tbe  trust,  and  tfter  vsrion* 
tnmelers  thsy  were  taken  up  by  tbe  company,  and 
tbe  new  »to<»  issued  to  the  holders.  Held,  the 
raiiw^r  company  was  liable  for  the  value  of  the 
stock  at  the  time  of  the  new  issne. 

Appeal  and  cross-appeal  from  chancery 
court,  I^owndea  county;  T.  B.  Qbabam^ 
Chancellor. 

A.  S.  Hnmpbries,  a  legatee  in  the  will  of 
A.  B.  Humphries,  deceased,  claiming  a  pe- 
cuniary legacy  of  f 16,000,  filed  this  bill  in 
I.ownde8  county  against  tbe  appellant* 
W.B.Humphries,  C.  A.  Johnston, the  First 
National  Bank  of  Columbus,  and  others*, 
for  the  purpose  of  recovering  from  the  ap- 
pellant 626  shares  of  stock  of  the  Mobile  & 
Ohio  Railroad  Company,  or  ita  value.  A. 
S.  Humphries,  the  teatater,  died  in  ISra, 
owning  626  shares  ol  stock  in  the  Mobile- 
4  Ohio  Railroad  Company.  By  this  will, 
W.  D.  Humphries,  a  son  of  the  testator* 
was  made  executor,  rdleved  from  glviziK 
bond,  and  given  full  power  to  wind  up  ana 
settle  the  estate,  and  to  sell  ail  or  any 
part  of  the  assets  on  any  terms  deemed 
best  for  the  interest  of  all  concerned,  and 
to  make  title  to  the  purchasers.  W.  D. 
Humphries  qnallfled  as  executor,  and  en- 
tered upon  the  duties  of  the  trust.  In  the 
year  1876  the  Mobile  &  Ohio  Railroad  wa» 
In  the  hands  of  a  receiver  appointed  by  the 
United  States  circuit  court  at  Jackson, 
and  by  the  United  States  circuit  court  at 
Mobile,  in  foreclosure  proceedings  insti- 
tuted by  the  mortgage  creditors  ol  tb» 
company.  With  the  view  of  avoiding  a 
sale  of  the  road  and  franchisee  and  prop- 
erty  of  the  company,  the  stockholders- 
agreed  upon  a  plan  of  reorganisation  la 
October,  1876,  which  was  successfully  car- 
ried into  effect  In  May,  1879.  Pending  tbeee 
negotiations  the  United  States  circalt 
court  suspended  the  execution  ol  a  tore- 
closure  decree,  and  tbe  reorganisation  and 
readjustment  was  finally  effected,  by  the 
unanimous  assent  of  the  stockholders,  un- 
der the  auspices  and  with  the  approval  ot 
these  courts.  The  original  stockholders 
surrendered  no  rights  or  privll^es,  and 
made  no  essential  change  In  the  nature  ot 
their  stock,  by  way  of  barter,  surrender, 
or  exchange;  and  the  whole  purpose  ot 
the  scheme  was  to  preserve  the,  stock  by- 
avoiding  a  forecl{>sure  or  sale  under  the 
mortgagee  which  the  stockholders  and  the 
company  were  then  unable  to  satisfy. 

W.  D.  Humphries,  executor  of  A.  S. 
Humphries,  deceased,  placed  the  526  sharee 
of  stock  in  the  hands  of  the  committee  of 
reorganization  pending  th?  ,negutiatiou» 
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with  the  credltore  of  the  railroad  com- 
pany, and  received  two  certificates,  which 
were  termed  provtBlonal  certificates  ol 
stock,  for  the  526  shares  on  June  22, 1877. 
These  certificates  were  payable  to  "W.  D. 
Humphries,  execator  of  the  estate  of  A.  S. 
Humphries.  Columbns,  MlsslSHlppl, "  and 
In  express  terms  were  transferable  "bT  In- 
dorsement,** wltbont  ent^  on  the  stock- 
books  of  the  company'  On  May  30, 1879, 
the  chancery  court  made  an  order  remov- 
ing W.  D.  Humphries  as  execa  tor,  but  pro- 
Tiding:  that  he  should  be  held  as  executor 
for  the  purpose  of  making  a  final  account. 
On  July  7,  1879,  W.  D.  Humphries,  exec- 
utor, sold  and  transferred  by  written  In- 
dorsement these  certificates  of  stock  to 
Williams.  Johnston  ft  Co.  Afterwards.  In 
October  or  No  veraber,  1879,  Williams,  John- 
ston &Co.,  Indorsed  and  assigned  thecertlfl- 
cates  in  blank,  and  delivered  the  same  to 
W.  D.  Humphries.  In  November,  1N79,  W. 
T>.  Humphries  went  to  Mobile  with  these 
certificates  thus  indorsed,  and,  armed  with 
a  certified  copy  of  bis  qaallflcatlon  as  ex- 
ecutor, and  a  eortlflcate  of  the  chancery 
clerk  of  I.ownde«  county,  nnder  the  seal  of 
the  coort,  that  he  was  then  the  duly-qual- 
ified executor  of  the  A.  S.  Humphries  es- 
tate, and  sold  the  stock  to  Miller  &  Co., 
bankers,  of  Mobile,  for  tl2,098.  Miller  & 
Co.  very  soon  afterwards  sold  the  certifi- 
cates to  McOlnnls  Bros.  &  Fearing,  of  New 
York.  Upon  preeentatlou  of  these  provis- 
ional certificates,  nnder  the  plan  of  reoiv 
ganlsatlon,  new  stock*  known  as**  assented 
stock,"  for  similar  amounts,  were  to  be  Is- 
sued. Shortly  thereafter  the  certificates 
were  presented  to  the  company  at  its  ofilce 
In  New  York,  and  the  new  stock  demanded 
by  Kuhn,  Loeb  &  Co.  and  W.  B.  McKean, 
of  New  York.  The  provisional  stock  cer- 
ttflcates  showed  the  unconditional  sale 
and  transfer  by  W.  D.  Humphrtes.  exec- 
utor, to  Williams,  Johnston  *  Co.,  the  In- 
dorsement in  blank  of  Williams,  Johnston 
A  Co.,  and  were  accompanied  bytbe  clerk's 
official  certificates,  as  already  explained. 
Thereupon  the  Mobile  &  Ohio  Railroad 
Company  Issued  526  shares  of  new  stock 
to  tbelflwt  holders  of  these  provisional  cer- 
tificates. All  that  the  Mobile  &  Ohio  Rail- 
road Company  knew  of  these  certificates, 
or  their  transfer  and  ownership,  was  de- 
rived from  the  face  of  the  papers  them- 
selves. Acting  In  perfect  good  faith,  the 
new  stock  was  Issued. 

The  complainant  sought  a  recovery 
against  the  executor,  Wlillams,  .Tohnston 
&  Co.,  and  this  appellant.  On  final  hear- 
ing the  bill  was  dismissed  as  to  all  the 
other  d^endants,  and  a  money  decree  ren- 
dered against  the  Mobile  &  Ohio  Railroad 
Company  for  the  value  of  the  stock  at  the 
tlmeotlts  transfer  on  the  books  of  thecom- 

Sany.  From  this  decree  the  Mobile  &  Ohio 
nilrond  Company  appealed.  The  com- 
plainant, because  of  the  dismissal  of  his  bill 
as  to  the  other  defendants,  has  also  taken 
an  appeal. 

E.  L.  Ruifsell,  Orr  &  Sims,  and  Frank 
JobnstOB,  for  appellant  railroad.  Bairy 
&  Beckett,  Beall  &  Pope,  L.  F.  Bradshaw, 
L,.  P.  Laodrmn,  J.  E.  Lelgb,  and  A.  S. 
Hvwpbriea,  tor  appellees  and  cross-appel- 
lants. Amoltl  St  Evans  and  F.  S.  Wbtte, 
tor  cross-appellees. 


Campbell,  J.  Our  conclnsfoB  Is  thai 
W.  D.  Humphries  did  not  have  the  ri^it 
to  sell  the  stock;  that  the  railroad  com- 
pany is  liable  for  its  wrongful  transfer  at 
the  value  It  had  when  transferred ;  that 
nto  liability  attached  to  Willams,  JohDsV>n 
&  Co.,  of  which  the  appellant  can  avail; 
that  nothing  apiwara  to  debar  the  com- 
plainant from  recovering;  and  that  tbe 
decree  against  the  appellant  Is  correct, 
wbertf  ore  It  Is  affirmed. 


Town  of  Eibbiuubb  Citt  t.  Cannon. 

iSujtreme  Court     ffloiida.   Vsj  36,  ISOO.) 
Taxation— AssBsnfBVT—EQUALiZA-noK—Iu.ieAlr' 

ITT. 

1.  The  statQte  giving  e  remedy  a^lnst  llle^ 
tax  BsseMmeats  by  petition  to  the  oirouit  ooart  is 
still  in  foroe,  and  Is  not  UDCooatituUOBid. 

2.  The  right  of  a  de  facto  officer,  holding  office 
under  color  of  title,  oannot  be  inquired  into  collat- 
erally. 

8.  Where  the  assessor  made  valnatlons  In  a 
memorandum  book,  and  afterwards  ooasolted  with 
members  of  the  eqaaUziDg  board  la  r^^ard  thereto^ 
and  adopted  suggestions  of  theirs  in  raising  his 
valaationi  on  the  final  assessmeat  rolL  and  no  no- 
tice of  this  was  given  to  the  owner,  tnis  was  not 
an  ille^  raising  of  vaioations  by  the  board,  nor 
a  violation  of  section  6  of  the  Elsalmmee  City  act. 

4.  This  act  requires  lots  to  be  assessed  and  val- 
ued separately;  butwhere  the  assessment  and  val- 
uation in  this  respect  is  partly  legal  and  partly 
illegal,  as  in  this  case,  the  oonrt  should  so  dewara^ 
SQstaining  the  former,  and  setting  aside  the  latter. 
But  the  constitution  (section  8,  art.  0.)  forbids  the 
granting  of  relief  to  the  owner  for  the  illegal  as- 
sesament  until  the  tax  is  paid  on  the  portion  legally 
assessed. 
(Si/Ualnu  bv  the  Court.) 

Appeal  from  eircnlt  court,  Osceola  cood- 
ty ;  John  D.  Broome,  Judge. 

E,  D.  B^gs,  for  appellant.  Foater  A 
Outtbjr,  for  appellee. 

Maxwbli.,  J.  Itlsaon^bt  l^the  pro- 
ceeding In  this  case,  begun  by  petition  un- 
der the  statute,  to  have  the  assessment  of 
appellee's  real  property  in  Klseimmee  City 
declared  "not  lawfully  made.**  Appellant 
attacks  the  proceeding  In  Its  foundation, 
contending  that  the  statute  underwhlchlt 
is  brought  la  unconstitutional  In  embrac- 
ing mure  than  one  sabject,  etc.  This  Is 
founded  on  a  mistake.  When  the  statute 
was  passed,  (1818.)  there  was  no  such  pro- 
hibitory pro  vision  in  theconstltutlon  then 
existing;  and  when  a  part  of  the  statnte 
WHS  repealed  (1869)  the  fourth  section  was 
left,  and  was  all  that  remained.  Shear  v. 
CommlsBioners.  14  Fla.  146.  This  section 
is  tbe  one  which  authorizes  a  petition  to 
have  assessments,  If  found  to  be  Illegal,  de- 
clared to  be  not  lawfully  made;  and  It 
was  in  force  when  the  present  constitution 
was  adopted,  and  preserved  in  force  by 
section  2.  art.  18,  thereof. 

The  grounds  of  complaint  in  appellee's 
petition  are  (1)  that  the  assessment  wa« 
made  by  one  "  not  a  legally  elected  or  ap- 
pointed assessor  of  the  town;"  (2)  that 
the  assessment  was  "never  legally  re- 
viewed **  by  the  board  of  iddermen ;  and 
(3)  that  each  lot  was  not  valued  sepa- 
rately, as  the  law  requires. 

Thore  was  a  demurrer  to  the  petition, in 
part  on  the  ground  that,  the  assesBor  not 
being  a  party  to  the  suit,  his  title  to  the 
office  could  not  be  called  Incpestion  In  this 
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collateral  way.  The  court  oiremiled  this 
portion  of  the  demtirrer,  and  thta  1b  as- 
siffned  here  tor  error.  The  facts  aet  out 
In  the  petition,  which  we  seed  not  recite, 
•how  that  the  aBsesHor  h^d  the  office  un- 
der color  of  title,  and  was  reco^lzcd  as 
assessor  by  the  board  of  aldermen  of  the 
town.  This  court,  in  State  t.  CHeauon,  12 
Fla.  190,  has  decided  that  "the  right  to  an 
office  will  not  be  Inquired  into  collateral- 
ly, "  and  that  the  acta  of  a  de  facto  o^cer, 
«xercl8lng  the  duties  of  an  office,  are  as 
valid  and  binding  upon  the  public,  or 
upon  tlilrd  persons,  as  those  of  an  officer 
dejure."  That  Is  the  law,  (uid  the  court 
erred  in  ruling  otherwise.  This  disposes 
of  the  first  ground  of  complaint  In  the  pe 
titlon. 

The  second  ffround  Is  based  upon  the  al- 
legation that  the  aldermen  raised  the  val- 
uation of  the  assessor  upon  the  land  In  an 
Illegal  manner,  by  meeting  with  him  be- 
fore the  time  required  by  law,  and  agree- 
ing what  values  be  should  assesa.  and 
without  l«al  notice  to  appellee.  This,  It 
te  argued ,  Ta  In  contravention  of  the  sixth 
section  of  the  act  of  June  8, 1889,  c.  8954. 
to  enable  the  town  couucll  to  levy  certain 
taxes,  and  provide  for  a  more  complete 
assessment  of  the  property  In  said  town, 
which  reads  as  follows:  "That  the  town 
council  of  Kfsslmmee  City  shall  meet  on  the 
second  Wednesday  in  September  of  each 
year,  at  the  council  chamber,  for  the  pur- 
pose of  equallElng  the  assessment  of  the 
real  estate Insald  townof  Kisslmmee  City, 
and  to  bear  all  persona  who  may  be  ag- 
grieved by  such  assessment,  and  may 
change  the  value  of  any  real  estate :  pro- 
Tided  that,  should  the  town  council  in- 
crease any  value  fixed  by  the  assessor,  they 
shall  cause  ten  days*  notice  to  be  given  to 
the  owner  or  agent  of  said  real  estate  of 
such  increase,  and  the  said  town  council 
shall  meet  on  the  4th  Monday  In  Septem- 
ber in  each  year  to  hear  the  said  partiw, 
«hould  they  offer  any  objections  to  such 
Increase." 

Tbegist  of  thecomplalntisthat  the  rais- 
ing of  the  values  of  his  property  was  made 
befuce  the  proper  time,  and  that  he  had 
no  notice  of  it.  In  the  answer  of  appel- 
lant, this  action  of  the  aldermen  in  advis- 
ing as  to  values  Is  explained  to  have  been 
not  la  their  official  capacity,  but  as  indi- 
viduals familiar  with  the  property  of  the 
town,  and  with  the  values  thereof,  and 
that  their  meeting  with  the  assessor  was 
not  as  a  board,  sometimes  not  more  than 
two  of  their  number  being  present;  and 
it  is  furthersaid  that  the  assessurrequest- 
ed  their  assistance,  that  be  might  the  bet- 
ter arrive  at  a  correct  valuation,  It  being 
his  duty  under  the  statute  to  ascertain  by 
diligent  inquiry  all  taxable  property  in 
the  town, and  to  afflxavaluation  thereon, 
which  duty  is  to  be  performed  between  the 
1st  day  of  June  and  the  1st  day  of  Septem- 
ber in  each  year,  (section  1  of  act,)  and 
also  his  duty  to  set  down  values  "accord- 
ing to  tbebest  information  hecun obtain," 
(section  8;)  and,  as  to  the  requirement  of 
the  fifth  section,  that  hu  shall  complete  the 
assessment  on  or  before  the  first  Wednes- 
day in  Septemberof  each  year,  and  on  said 
day  meet  with  the  town  council  for  the  pur- 
pose of  reviewing  the  assessment  roll,  and 


the  requirement  of  the  dxth  section  quot- 
ed above,  the  answer  says  **  that  between 
the  Ist  day  of  J  une  and  the  Ist  day  of  Sep- 
tember of  this  year.  [1889,]  said  assessor 
did  make  an  asseaameat  of  the  •  •  • 
property  of  sold  town,  and  on  the  first 
Wednesday  of  September  •  •  •  did 
meet  with  the  town  council  •  •  •  for 
the  purpose  of  reviewing  the  said  asseisa- 
ment  roll,  and  said  assessor  and  the  coun- 
cil did  review  said  roll;  that  the  property 
*  *  *  of  complainant  was  assessed  and 
described  upon  said  roll;  that  the  council 
met  on  the  second  Wednesday  of  Septem- 
ber, and  equalised  the  assessment  of  the 
real  property  of  said  town,  and  for  the 
purpose  of  hearing  all  persona  who  claimed 
to  be  aggrieved  by  said  assessment,  and 
complainant  did  not  appear  before  the 
council  on  said  dtby,  and  claim  to  be  ag- 
grieved by  such  assessment."  And  tbe 
answer  further  says  that,  notwlthstand- 
log  the  assessor  advised  with  members  of 
tbe  couucll  as  to  valuations  pi-evious  to 
returning  the  roll,  "the  valuations  con- 
tained in  the  roll  as  presented  on  the  first 
Wednesday  of  September  were  the  valua- 
tions ol  the  assessor;"  that  they  were 
"affixed  by  the  assessor  fredy,  and  of  hia 
own  volition,  entirely  »  *  •  untram- 
meled  by  said  council;"  and  that  **Iit 
some  instances  the  assessor  placed  a  high- 
er valuation  than  that  suggested  at  such 
meetinga,  [with  members  of  the  council,] 
and  In  others  affixed  a  lower  valuatdoQ, 
while  in  others  headopted  theauggestioos 
made." 

Tbe  testimony  of  the  assessor,  his  c1erk» 
and  one  of  the  aldermen  sustains  these 
statements  of  the  answer.  It  is  showa 
that  the  valuations  of  the  assessor  ap- 
pearing on  the  assessment  roll  when  com- 
pleted and  presented  to  the  council  were 
not  raised  at  Its  meeting  on  the  second 
Wednesday  of  September,  and  hence  there 
was  no  necessity  for  the  notice  to  com- 
plainant under  the  statute,  which  he  says 
was  not  given.  The  memorandum  book 
showing  these  valuations — one  by  the 
owners,  another  by  the  aasrasor,  and  the 
third  on  the  sugffestion  of  members  of  the 
council  at  their  Informal  meetings  with 
the  assessor— Is  not  the  assesement  roll 
on  which  the  council  acted  officially  when 
It  met  to  perform  the  duty  required  bysec- 
tlon  A  ol  the  statute.  But  it  la  Insisted 
that  It  was  improper  and  Illegal  for  tbe 
assessor  to  change  and  raise  his  valua- 
tions at  tbe  Instance  of  members  of  l^e 
council,  as  was  done,  before  making  up 
his  final  roll.  In  other  words,  that,  where 
the  values  were  thus  raised,  this  was  an- 
ticipating the  duty  of  equalizing  the  as- 
sessments on  the  second  Wednesday  of 
September,  and  thereby  depriving  owners 
ot  tbe  benefit  of  the  provision  for  notice. 
We  cannot  agnie  In  this  view.  The  final 
roll,  however  made  up,  was  that  to  which 
the  tax-poyers  were  to  look,  and  the  stat- 
ute gave  them  the  privilege  to  be  heard  by 
the  council  if  they  felt  aggrieved  by  the 
valuation  of  their  property  in  that  roll. 
The  cumplalnant  did  not  avail  himself  of 
this  privilege,  and  we  think  be  has  no 
valid  ground  tor  saying  now  that  the  mode 
by  which  the  assessor  came  to  arrive  at 
his  valuations  la  the  end  renders  the  as- 
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■essment  Ulegal.  The  asaeeeor  did  not  ]n 
all  InstaneeB  adopt  the  HusgestiODS  of 
members  ot  the  council,  and  be  Bought  iu- 
lorniatioufroni  other  citizens  of  the  town; 
and  there  Is  nothing  in  the  clrcum stances 
or  In  the  evidence  to  Indicate  that  he,  or 
the  members  of  the  coancl),  were  actuated 
by  any  other  than  proper  motives.  It 
tliere  was  a  qaeatloii  of  propriety  In  the 
matter.  Inasmuch  aa  the  assessment  had 
to  bererlewed  afterwards  by  the  members 
In  their  official  capacity,  that  does  not 
render  their  conduct  Illegal.  It  Is  not  to 
be  supposed,  In  the  absence  of  evidence  to 
the  contrary,  that  in  this  review  their 
minds  were  not  open  to  fair  consideration 
of  any  complaint  against  the  assessment ; 
and  In  tact  It  appears  that,  In  the  only  in- 
stance In  which  application  was  presented 
at  the  pioper  time  for  reduction  of  the 
Taluatlon,  a  i-eductlon  was  made. 

The  third  ground  of  complaint  tn  the 
petition,  that  In  making  the  assessment 
each  lot  was  not  valued  separate.  Is  a 
good  one  to  the  extcnc  that  this  Is  the 
tact.  The  statute  (section  8)  ezpresslydl- 
rects  that  the  assessor  shall  set  down  in 
the  assessment  roll  "the  value  of  each  and 
every  lot  separately. "  In  complainant's 
case  only  one  lot  is  thus  valued.  The 
other  lots,  18  In  number,  have  but  a  single 
valuation  for  the  whole  group.  It  is  said 
tbia  was  because  these  are  embraced  In 
the  same  tract,  and  adjoin  each  other; 
bnt  that  does  not  excuse  the  omission  to 
vatae  each  separately.  In  this  respect, 
therefore,  the  assessment  was  illegal. 

The  result  Is  that  partof  the  assessment 
should  be  declared  lawfully  made,  and 
another  part  unlawfully  made,  (City  of 
Fensacola  v.  Ballroad  Co..  21  Fla.  492,)  to- 
wlt,  the  asseaament  ot  lot  7,  block  11, 
shoald  stand,  while  the  assessment  of  the 
13  lots,  txom  6  to  18  Inclusive,  in  Cannon's 
addition  to  Klsslmmee  City,  should  be  de- 
clared unlawfully  made.  Lot  8,  bloclt  10, 
Included  fn  the  decree  as  unlawfully  as- 
sessed, Is  not  the  property  of  appellee,  but 
ot  Mrs.  Cannon ;  and  while/  ander  our  rul- 
ing. It  was  properly  assesaed.  It  had  no 
legitimate  place  In  the  decree  in  this  case. 
But  appellee  is  not  entitled  to  relief  tor 
the  part  illegally  assuised  except  upon 
payment  of  that  legally  assessed,  because 
this  is  prohibited  by  the  constitution;  sec- 
tion 8,  article  9,  being  that  "no  person  or 
corporation  shall  be  relieved  by  any  court 
from  the  payment  of  any  tax  that  may  be 
illegal,  or  lllesnlly  or  irregularly  assessed, 
until  he  or  it  shall  have  paid  such  poi-tiun 
ot  his  or  Its  taxes  as  may  be  legal,  and 
legally  and  regularly  assessed. " 

It  does  not  appear  that  the  tax  on  the 
lot  legally  assessed  has  been  paid.  We 
think,  however,  that.  If  appellee  should 
pay  this  tax,  relief  may  be  granted  as  to 
the  illegal  tax;  and,  unless  this  Is  dune 
promptly, thepetitlon  should  be  dismissed 
altogether.  The  decree  will  be  reversed, 
and  the  case  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion; 
tlie  costs  ol  this  court  to  be  taxed  to  ap- 
pellee. 

ON  REBEARnVQ. 

Maxwbi.1.,  J.  A  rehearing  Is  asked  in 
this  case,  and  in  the  other Ehnimmee  City 


Cases,  intra,  on  the  ground  that  "the 
court  overlooked,  or  did  not  consider,  the 
point  raised  In  appellee's  brief, that  the  [Kls- 
slmmee City]  act,  having  been  passed  more 
than  sixty  days  after  the  annual  election, 
*  •  •  could  not  be  retroactive,  and  no 
legal  assessment  could  be  held  for  1889  un- 
der said  act,  but  that  the  assessment  tor 
that  year  should  have  been  under  the  old 
law.  It  Is  true  that  In  the  opinion  ren- 
dered the  courtdid  not  refer  specifically  to 
the  point  mentioned;  and  this  can  be  ac- 
counted for  by  the  fact  that  thepetitlon  of 
appellee  to  ha  ve  the  aBsessment  set  aside 
did  not  allege  as  a  ground  of  Illegality 
that  the  assessment  was  made  under  the 
act,  instead  ol  being  made  ander  the  old 
law,  but  only  that  the  assessor  was  not 
legally  elected,  having  been  elected  more 
than  60  days  after  the  annual  election  ot 
the  town,  and  three  days  before  the  pass- 
age of  the  act,  and  by  the  further  tact  that 
in  appellee's  brief,  besldee  referring  to  un- 
important incongruities  and  inconsisten- 
cies of  the  act,  the  principal  reaiton  in  sup- 
port ot  the  point  related  to  the  Illegality 
of  the  assessor's  election.  So  that,  in  dis- 
posing ot  the  question  relating  to  the  as- 
sessor, the  court  regarded  the  point  men- 
tioned In  the  petition  for  rehearing  as  also 
virtually  disposed  of.  Moreover,  except 
so  far  as  It  may  be  supposed  that  the  act 
was  not  intended  to  he  operattve  In  the 
year  1889,  because  it  was  Impracticible  to 
appoint  au  assessor  tor  that  year  within 
60  days  after  the  annual  town  election,  aa 
the  act  provides  should  be  done,  there 
cannot  be  a  question  as  to  the  intention 
of  the  legislature  to  make  the  act  opera- 
tive for  the  year  1889.  This  is  shown  by 
the  express  terms  of  the  act  itself.  It  was 
approved  June  8, 1889,  and  had  no  other 
purpose,  as  shown  by  its  title,  than  to 
enable  the  town  council  to  levy  taxes  and 
provide  for  a  more  complete  assessment  ol 
the  property  ot  the  town ;  and  it  directs 
(section  18)  "that  this  shall  become  alaw. 
In  full  force  and  effect,  upon  Its  passa^ 
and  approval  by  the  governor,  * 
A  rehearing  is  denied. 


Town  of  EissntMKE  Crrr  t.  DBonoHT, 
(two  cases.) 

Sahb  t  O'Qoum. 

{Supreme  Count  of  FtoriOa.   May  90,  1890.) 

Taxation — Assesshent  in  GROsa^EsTOPPSL. 

Wbere  real  property  sbouici  be  assesBed  aod 
valued  for  taxes  in  separate  lots  or  paroels,  an  a»- 
sessment  and  valuation  Id  blocks  or  several  parcel* 
in  gross  will  not  be  set  aside  If  tbe  owner,  by  list- 
ing and  valuing  the  property  btmself  tu  that  man- 
ner, eonaents  to  such  mode  of  assessment  wtd  val- 
nsttoa.  He  Is  estopped  to  oomplidD  that  it  is  lllegaL. 

{SifUtOnu  by  the  Court) 

Appeal  from  circuit  court,  Osceola 
county;  John  D.  Broome,  .Judge. 

E.  D.  Beggs,  for  appellant.  Foato'  A 
Gaaby,  lor  appellees. 

Maxwell,  J.  By  agreement  between 
counsel  in  these  three  cases,  In  connection 
with  the  eanse  of  the  Town  of  Klsslmmee 
City  T.  Cannon,  ante,  523,  (lust  decided,) 
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It  le  underetood  that  the  declBlon  in  the 
latter  caee  shall  control  lu  theae.  The 
complaint  and  the  iasues  In  all  tUe  cases 
are  the  same,  and  under  the  agreement 
the  qaeetlone  of  law  involTed  In  that  case 
must  be  ruled  In  the  same  way  In  tbeee. 
But  there  Is  some  difference  In  the  state  of 
facts  as  to  the  aaaesament  uf  the  property 
of  the  parties  which  will  make  a  material 
difference  in  the  result.  The  point  on 
which  this  difference  arises  relates  to  the 
listing  and  valuation  of  property.  In  the 
Cannon  Case,  his  property  was  not  listed 
by  himself,  bat  by  the  assessor.  In '  the 
other  cases,  each  of  the  parties  did  list 
their  property,  and  aflBx  valuations  there- 
to; and  in  this  listine*  compared  with 
that  of  the  assessor,  it  appears  that  he 
adopted  theirs  Just  as  firiveu  in  by  them, 
and  that  he  valued  the  property  In  the 
same  bodies  ur  parcels  that  they  did, 
though  affixing  valuations  different  from 
those  affixed  by  them. 

We  find  that  In  this  state  of  facts  the 
doctrine  Is  that  a  party  whose  method  of 
valutlon  is  followed  should  not  be  beard 
to  complain  against  this.  Blackwell  says: 
"Town  lots,  though  In  the  same  block, 
and  contiguous,  and  bdonglng  to  the 
eame  person,  must  be  separately  assessed, 
unless  where  the  owner  consents,  as  where 
he  himself  liut«  them  as  one  tract." 
Blackw.  Tax-Tltles,  (5th  Ed.)  §  279.  State 
v.  Baker,  49  Tex.  763,  is  to  the  same 
effect.  In  that  case  it  was  held  that 
the  lien  given  by  the  constitution  of 
Texas  on  property  assessed  for  taxes 
"is  a  charge  merely  upon  each  separate 
tract  for  tbe  tax  assessed  against  it,** 
and  the  state  failed  to  recover  a  tax  as- 
aessed  on  several  lots  In  Galveston  because 
they  were  assessed  in  bulk  as  of  a  gross 
value;  It  not  appearing  whether  tbe  lots 
coustltuted  the  whole  or  a  part  of  the 
block,  "and  bad  been  listed  by  the  owners 
as  one  tract  or  parcel  of  land.  **  But  the 
court  said:  "We  are  not  to  be  understood, 
however,  by  anything  which  we  now  or 
have  heretofore  said,  as  either  holding  or 
intimating  that  either  lots  or  blocks  To  a 
town  or  city,  or  originally  distinct  and 
separate  surveys  or  grants  in  the  country, 
It  listed  and  assessed  by  the  owner,  or 
with  hia  knowledge  and  approbation,  as 
a  single  tract  or  parcel  of  land,  may  uot 
be  subject  to  a  lien  tor  the  aggregate  tax 
thus  assessed.  ^ 

It  would  seem  to  be  reasonable  that 
a  party  who  has  listed  and  valued  in 
bulk  his  contiguous  lots  should  be  estop- 
ped from  complaining  that  the  assessor 
did  the  same.  Suppose  the  assessor 
adopts  the  list,  and  also  the  valuation 
of  tne  owner,  surely  he  ought  not  to  be 
permitted  to  complain  afterwards  that  the 
lots  wpre  not  valued  aeparutely.  The  fact 
that  ho  valued  the  property  at  different 
figures  from  those  of  the  owner  cannot 
affect  the  consent  that  he  should  value  It 
in  bulk.  The  assessor  is  not  bound  by 
the  o  wner's  valuation ;  and,  it  the  valuation 
of  the  fonner  is  excesstvef  redress  is  to  be 
obtained  in  the  manner  provided  by  the 
statute. 

Our  conclusion  Is  that  tbe  assessment  In 
each  of  these  cases  should  stand,  and  that 
the  several  Judgments  be  revenseid. 


Emkbsom  et  al.  v.  Qawey, 
(<9upmM  Otmrt  of  FtarUkt.  April  fl,  ISM.) 

HsCHASios'  LiBHs— Atfidavit— AcnoHS. 

1.  la  an  aotlon  aoder  the  meolianic's  lien  law, 
(chapter  8747,  Laws  Fla.  1387,)  tbe  affidavit  of  the 
plaintlfE  described  the  property  upoa  which  he 
claimed  a  lien  as  being  a  steam  aaw-mlll  located  at 
a  towa  or  place  called  *  Erne  raon, "  on  the  8.,  F.  & 
W.  R.  R.,  14  mllM  arath  of  Live  Sawannee 
oounty,  Fla.  Held,  to  inffloieutiy  desoribe  the 
property,u  the pUdntUEolaimed no Ueaupoa tbe 


3.  It  is  alleged  that  the  jury  allowed  the  plain- 
tiff pay  for  the  nae  of  certain  tools,  used  in  con- 
structing: the  mill,  to  which  he  was  oot,  under  the 
statute,  eutitlcd;  but,  the  evidence  failing' ^  show 
the  amount,  if  any,  idiowed  for  tbe  use  of  the  tools, 
DO  cause  for  reversal  is  shown. 

8.  The  proceedings  proscribed  by  the  statute 
for  the  enioroemeat  of  the  Uen  law  are  purely- 
legal,  and  confer  no  equity  powers  apon  the  court; 
and  a  proceeding  at  law,  under  the  statute,  to  en- 
force a  lien  is  nut  uncoastitutionaL 

4.  The  suit  was  commenced  against  the  de- 
fendants as  partners,  hut  the  proeeipe  and  writ 
were  amended,  deaoriblDg  them  as  "  late  partners, " 
but  the  amendment  was  aot  carried  Into  tbe  affl- 
davit,  which  takes  the  place  of  a  declaration,  which 
describes  the  defendants  as  "partners; "  but  there 
was  no  objection  to  this  variance  In  toe  court  be- 
low, and  tbe  objection  oomes  too  late  when  first 
made  in  tbe  appellate  court. 

(SyUdbiu  by  the  CowrU) 

Appeal  from  circuit  court.  Suwannee 
county ;  John  F.  White,  J  uUge. 

J.  S.  White,  for  appeDfUkts.  W.  S.  Htuab^ 
and  3i.  E,  Broome^  for  appellee. 

Mitchell,  J.  Gainey.the  appellee,  com- 
menced suit  in  the  circuit  court  for  the  en- 
forcement of  a  lien  under  the  mechanic's 
Hen  law  of  June  8,  1887.  Chapter  8747, 
Laws  Fla..  The  prwcipe  for  summons  ad 
responftendam  was  filed  April  17,  1888. 
The  writ  was  made  returnable  laataater, 
and  it  was  Issued,  executed,  and  returned 
the  same  day;  and  on  the  same  day  tbe 
plalntifr  filed  bis  a£Bdavlt,  which,  undw 
tbe  statute,  Is  the  declaration  in  such  pro- 
ceedings. 

On  the  19th  day  of  the  same  month,  the 
circuit  court  being  put  in  motion  by  tbe 
action  of  tbe  plaintiff  In  filing  the  prsecipe, 
and  the  issuing  and  execution  of  the  writ, 
a  jury  was  summoned, — we  assume,  from 
by-standers;  and  thecause  was  thenready 
for  trial.  At  this  stage  the  defendants,  by 
counsel,  entered  a  special  appearance  for 
the  purpose  of  moving  to  quash  the  pro- 
ceedings. The  motion  was  refused;  and 
the  defendants  then,  by  permission  of  tbe 
court,  filed  their  pleas.  The  plaintiff  joined 
issue  thereon,  and  afterwards,  by  permia- 
slon  of  the  court,  amended  his  pleadings. 
The  cause  tlien  proceeded  to  trial  on  said 
19th  day  ol  April,  and  resulted  in  a  verdict 
in  favor  of  the  plaintiff.  The  defendants 
moved  for  a  new  trial,  and  In  arrest  of 
judgment,  which  motions  were  overruled; 
and  the  defendants  appealed,  and  have 
assigned  the  following  errors:  (1)  Tbe 
court  below  erred  In  overruling  defendants* 
motion  for  new  triid;  (2)  in  overruling  de- 
fendants'motion  in  arrest  of  judgment; 
(8)  in  rendering  judgment  for  attorney's 
fees  for  plaintiff. 

Tbe  grounds  of  the  motion  for  new  trial 
are  that  the  verdict  was  against  the  erU 
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dence  and  the  charge  of  the  court,  but 
there  la  nothing  In  the  record  to  Bbow 
what  the  evidence  or  the  cfaargo  ol  the 
court  was,  and  conaeqaently  we  can  con- 
aider  no  question  sought  to  be  raised  hj 
the  motion. 

Tbe  first  ground  uf  the  motion  for  the 
arrest  of  the  Judgment  Is  that  "the  plain- 
tiff, by  his  affidavit  to  enforce  the  lien 
claimed,  does  not  describe  and  sufficiently 
locate  the  property  npon  which  heclalmH 
a  Hen  for  work." 

Tbe  first  section  of  tbe  above  act  pro- 
vides that  ^'mechanics,  laborers,  and  all 
other  persons  who  shall  perform  auy  labor 
upon,  or  In  the  construction  of,  any  build- 
ing, or  other  work  or  structure,  shall  have 
a  lien  of  superior  dignity  to  all  others  upon 
the  building,  work,  or  structureupon  which 
they  may  have  worked,  in  the  construction 
or  repair  thereof,  and  also  upon  tbe  Inter- 
est of  the  owner  In  the  lot  or  land  upon 
which  such  building,  work,  or  structure 
stands,  to  tbe  extent  of  the  value  of  any 
labordoneby  them. "  The  plaintiff  claimed 
a  Hen  upon  a  steam  saw-mill,  the  property 
of  the  defendants,  located  at  a  place  or 
town  called  "Emerson, "on  tbe  Savannab, 
Ilorida&  Western  Ranroad,14  miles  south 
of  TJveOak.lD  the  county  of  Suwannee  and 
state  uf  Florida,  bat  claimed  no  Hen  upon 
tbe  land  upon  which  the  mill  was  located ; 
and  hence,  In  our  opinion,  it  was  not  neces- 
sary for  the  affidavit  to  describe  the  land 
or  lot  upon  which  the  mill  stood  by  metes 
and  bounds.  But  it  would  have  been 
otherwise  had  he  claimed  a  upon  the 
land  as  well  as  the  building. 

The  second  ground  of  tbe  motion  lor  the 
arrest  of  the  Judgment  Is:  "Because  the 
affidavit  of  said  plaintiff  do»  not  allege 
and  set  forth  In  an  issuable  form  the 
amount  claimed,  the  kind  of  work  done, 
and  what  property  to  which  the  lien 
claimed  attaches."  Now  the  affidavit,  It 
is  true,  might  have  been  more  specific  as 
to  tbe  property  upon  which  the  Hen  was 
claimed ;  but  there  Is  nothhiff  In  the  case 
to  show  that  tbe  defendants,  before  go- 
iDg  to  trial,— in  fact,  before  Judgment,— 
raised  any  objection  as  to  the  affidavit; 
and,  in  the  absenceof  such  objection  at  tbe 
proper  time,  we  cannot  consider  tbe  ques- 
tion as  to  its  sufficiency.  The  record  does, 
faowever,  show  that,  before  going  to  trial, 
defendants  moved  to  quash  theproceed- 
Idkb,  or  rather  that  they  entered  a  special 
appearance  for  tbe  purpose  of  making 
Buch  motion ;  but  the  record  Is  silent  as  to 
whether  or  not  the  motion  was  made. 
Bnt,  if  made,  there  Is  nothing  to  show  tbe 
crounds  of  the  motion;  and,  in  tbe  ab- 
sence of  such  showing,  upon  tbe  ground 
that  every  fair  intendment  Is  in  favor  of 
the  correctness  ol  the  ruling  of  tbe  court, 
we  assume  that  tbe  grounds  of  the  motion 
to  quash.  If  any,  were  not  tenable. 

Tlie  third  ground  of  the  motiun  for  tbe 
arrest  of  thejudgment  Is:  " Becaus^i said 
plaintiff,  by  his  affidavit,  sets  up  claims 
for  tbe  use  of  his  tools  as  part  of  his  com- 
pensation, and  for  which  a  tien  Is  claimed." 
As  to  whether  the  plaintiff  received  any 
pay  for  the  use  of  bis  tools  or  not,  we  are 
not  able  to  learn  from  the  record ;  but  it 
may  be  safdy  assumed,  we  think,  that  no 
error  was  committed  in  reference  to  any 


pay  the  plaintiff  may  or  may  not  have  re* 
celved  for  the  use  of  his  tools.  If,  howev- 
er, there  was  error  in  this  respect,  the  de- 
fendants have  failed  to  point  it  out. 

The  fourth  ground  of  the  motion  lor 
the  arrest  of  the  Judgmeat  ts:  "Because 
plaintiff  seeks  in  an  equitable  proceeding 
to  enforce  a  common-law  rlght.^  Theflfth 
Is :  "  Because  the  plaintiff  seeks  an  equita- 
ble right  In  a  court  of  common  law. "  The 
sixth  Is:  **  Because  this  court  cannot  ren- 
ders judgment  for  which  plaintiff  seeks 
by  his  said  affidavit."  These  several 
grounds  may  be  cousldered  together,  as 
they  practically  raise  but  one  and  the 
same  question;  and  In  considering  this 
question  we  do  not  agree  with  counsel  for 
the  defendants.  Tho  mode  of  procedure 
prescribed  by  the  legislature  for  the  en- 
forcement of  the  mechanic's  Uen  law  Is  a 
purely  legal  proceeding,  and  confers  no  eq- 
uity powers  upon  the  trial  court  In  such 
cases,  and  is  therefore  free  from  the  objec- 
tionable features  insisted  upon  by  tbe  de- 
fendants. 

The  seventh  ground  of  the  motion  for 
tbe  arrest  of  tbe  Judgment  is:  "Because 
tbe  law  under  which  tbe  plaintiff  seeks  to 
enforce  his  Uen  is  unconstitutional  In  tliis: 
that  it  attempts  to  confer  upon  a  court  of 
common-law  Jurisdiction  the  powers  of  a 
court  of  equity. "  The  act  under  considera- 
tion, as  before  stated,  confers  no  such 
power  au  contended  for  by  defendants, 
and  bence  tbelr  contention  as  to  tbe  aot 
being  unconstitutional  for  the  reasons  In- 
sisted upon  is  not  tenable.  And  what  we 
have  said  as  to  the  seventh  ground  of  the 
motion  applies  also  to  tbe  eighth,  because 
it  seeks  to  raise  the  same  question  that  Is 
raised  by  the  seventh  ground. 

Tbe  ninth  and  la»t  ground  of  tbe  mo- 
tion is  that  tfaeplalntifl  did  not  commence 
his  action  within  the  time  prescribed  by 
the  statute;  but  this  ground  Is  not  well 
taken,  because  the  record  shows  clearly 
that  the  suit  was  commenced  In  six 
months,  the  time  prescribed  by  tbe  stat- 
ute for  bringing  the  suit  after  the  comple- 
tion of  the  work  by  tbe  plaintiff  lor  the  de- 
fendants. 

It  is  insisted  that  the  court  below  erred 
in  not  quashing  tbe  proceedings  on  the 
ground  of  variance  betwen  the  prtecipe, 
affidavit,  and  writ.  In  Boblnson  v.  Hart- 
ridge,  18  fla.  601,  the  court  say:  "Having 
disposed  of  these  objections,  we  reach  the 
errors  assigned  In  this  case.  The  first  is 
that  the  court  erred  In  giving  Judgment 
upon  tbe  verdict  of  the  Jury,— the  declara- 
tion being  in  trover,  and  the  writ  in  as- 
fiumps/t,— and  tbat  tbe  declaration  Is  de- 
fective for  went  of  material  allegations. 
The  defendant  in  ttjecourt  below,  without 
making  any  objection  to  this  total  vari- 
ance between  the  writ  and  dedaraitlon, 
pleads  to  the  chanired  form  of  action,  goes 
to  trial,  and  this  objection  is  made  for  the 
first  time  in  this  court.  The  objection 
comestoolate.  •  »  •  Underthe  provis- 
ions of  tbe  act  of  November  23,  1828, 
(Thomp.  Dlg.3ol,)  'after  verdict,  the  Judg- 
ment cannot  be  stayed  or  reversed*  for 
this  variance.  It  is  thus  seen  that  this  va- 
riance amounts  to  but  Uttle  when  urged 
in  the  circuit  court  before  verdict,  and 
amounts  to  nothing  when  urged  after  ver- 
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diet,  and  that  It  is  no  srunnd  for  a  rerer- 
eal  of  the  Judgment. " 

In  the  Buit  at  hetr  the  case  stood  orl^- 
nally  against  the  defendants  as  partners 
in  the  milllnK  business,  but  the  prsecipe 
and  writ  were  amended,  and  the  case  th^ 
stood  against  the  defendants  Indlvidnally, 
describing  them  as  "late  partners,"  etc., 
but  this  amendment  was  not  carried  into 
the  affidavit  which  describes  the  defend- 
ants as  "  partners ; "  and  this  creates  the 
variance  complained  of  by  the  defendants. 
There  la  nothlngln  the  record  toshowthat 
the  defendants  objected  to  his  variance  In 
the  court  below ;  but,  even  If  they  did,  un- 
der the  decision  In  13  Fla.  supra,  there  was 
no  error  in  overruling  the  objection.  This 
objection  is  not  incorporated  In  the  rec- 
ord ;  and,  even  If  there  conid  be  any  objec- 
tion on  account  of  this  variance,  it  should 
have  been  taken  advantage  of  in  thecourt 
below.  ItiBtoolatetoraisethatqnestlon 
for  the  first  time  In  this  court.  There  was 
no  error  In  the  court  below  allowing  the 
statutory  fee  of  f  26. 

This  disposes  of  all  the  questions  raised 
In  the  case.  However,  as  the  defendants 
have  assailed  the  constitutionality  of  the 
act  under  consideration,  we  will  remark 
that  there  is  an  Interesting  and  Important 
conatitntiunal  question  Involved  In  this 
act.  The  qnestion  Is,  do  not  the  summa- 
ry proceedings  authorized  against  a  de- 
fendant deprive  him  of  his  constitutional 
right  to  be  tried  "  by  due  process  of  law  ?  " 
This  question  was  not  raised  In  this  case, 
and  we  express  no  opinion  apon  It. 

The  Judgment  1b  affirmed. 


Jo  re  Bbakdau. 

(5uprem«  Cowrt  of  Florida.  April  8,  1890.) 

FOBOBBT— EVIDBHOS— HaBIJIS  COUPUB. 

The  petiUoner,  Braodan,  wu  ImprlBoned 
upon  B  oharge  of  forgery  of  a  draft:  but  as  there 
is  nothing  on  the  face  of  the  draft  alleged  to  have 
been  forged  to  induce  the  belief  that  the  signa- 
ture thereto  was  not  genuine,  and  there  beine  no 
other  evidence  to  show  that  the  petitioner  did  not 
sign  the  draft  with  his  true  name,  or  that  the 
draft  had  been  altered  in  any  respect  for  tbe  par- 
p(Me  of  fraud  or  deo^t,  the  idiarKe  of  tomry  ia 
not  made  out,  and  the  petitioner  u  e&tiUcd  to  Us 
dlsoharge  from  onatody. 
(Syllabua  by  the  Court) 

Habeas  corpus. 

C.  J.  Permnot,  for  petitioner.  WllU&m 
B.  Lamar,  Atty.  Gen.,  for  the  State. 

Mitchell,  J.  The  petition  for  a  writ  of 
habeas  corpus  was  filed  in  this  court 
March  21,1890,  The  writ  was  Issued  on 
the  same  day,  returnable  March  24. 1890. 

The  petition  alleges^mongotber  things, 
that  the  ]>etltIoner,  W^.  R.  Brandau,  is 
"ccAiflned  unjustly,  as  he  apprehends."  In 
the  county  Jail  of  Walton  county,  Fla. ; 
that  he  is  held  under  acoinmltnient  iHSued 
by  S.  P.  Dakby,  county  ]n<lge  of  brIcI  coun- 
ty, upon  a  charge  of  forgery.  The  petl- 
tionerdenies  that  he  Is  guilty  uf  any  crime, 
as  alleged.  It  prays  a  writ  of  habeas 
corpus,  and  an  investigation  by  thlscourt 
of  the  charge.  J.  A.  McLeod,  sheriff  ot 
said  county,  made  return  that  he  held  the 
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petitioner  nndw  a  commitment  issued  by 
S.  P.  Dabbt,  coanty  Judge  ot  Walton 

county. 

By  consent  of  connsd,  James  A.  McEjean, 
Esq.,  was  appointed  totakethe  tefltlmuny 
In  the  case,  and  the  teiitlmony,  being  tak- 
en and  submitted  to  the  court.  Is  eabstan- 
tlally  as  follows: 

"J.  B.  Cawthon,  a  witness  for  the  state, 
says  that  he,  as  deputy -sheriff,  arrested 
the  petitioner,  and  that  he  knew  the  peti- 
tioner by  the  name  of  'Sobey;*  that  he 
told  petitioner  that  he  was  itfter  htm ; 
that  petitioner  asked  blm  what  was  the 
matter,  and  that  witness  told  him  that 
Mr.  Bovis  was  dissatisfied  about  the  check 
he  had  cashed  for  the  petitioner,  and  that 
witness  wanted  him  to  go  back  to  Do 
Funlak  with  him ;  that  they  started  back, 
and  petitioner  said  that  he  was  sorry 
that  he  got  Into  It,  but,  as  he  was  Into  It* 
he  woula  tell  witness  the  whole  thing; 
that  he  asked  witness  If  he  would  not  lake 
the  money  and  let  him  go,  and  said  that 
he  was  afraid  to  come  back  here  for  fear 
that  Bovls  had  wired  the  house;  that  be 
was  wanted  at  another  place;  that  peti- 
tioner said  he  knew  he  had  done  wrong ; 
that  he  knew  the  company  would  not 
honor  his  draft;  that  he  had  drawn  oth- 
er drafts  on  the  company  that  had  not 
been  bouured;  and  that  he  waotod  the 
money  of  Bovls  to  gu  home  on,  and  Bee 
why  his  drafts  were  not  honored." 

The  instrument  tbe  petitioner  Isctaarged 
with  forging  iB  as  followB: 
"(25.00.  Jan.  2S»  1890. 

"At  sight,  pay  to  the  cn^er  ot  Henry 
Bovia  twenty-five  dollars,  value  recelTed» 
and  charge  the  same  to  the  account  ot 
"W.  K.  Brandau. 

"To  MoBler  Hate  Co.,  787  Broadway, 
New  York. " 

This  evidence  utterly  falls  to  sustain  the 
charge  uf  forgery  against  the  petitioner. 
There  is  nothing  on  the  face  of  the  instm- 
ment  he  iB  charged  with  forging  to  Induce 
the  belief  that  the  aignatare  thereto  Is  not 
genuine.  This  the  attorney  general  in  his 
argument  admits.  Nor  is  there  any  other 
evidence  in  tbe  case  to  show  that  the  pe- 
titioner did  not  sign  his  true  name  to  the 
draft,  or  that  the  draft  had  been  altered 
In  any  respect  for  the  purpose  of  fraud  or 
deceit;  and,  In  the  absence  of  such  show- 
ing, tbe  chaive  against  the  pedttoner  Is 
not  made  out.  2  Blab  Crim.  Law,  S  623; 
State  V.  Thompson,  19  Iowa,  299;  State 
V.  Kimball,  60  Me.  409;  Bamnm  v.  State, 
15  Ohio  St.  717;  State  v.  Johnson,  26  Iowa. 
407. 

Our  opinion  being  that  the  charge  ot 
forgery  Is  not  in  the  least  sustained  by  the^ 
evidence,  tbeprisoner  should  bedlscbarKed 
from  custody  under  that  chance;  bat  tuls 
release  will  not  preclude  hia  being  prose- 
cuted before  a  magistrate.  If  the  authori- 
ties shall  see  fit  to  Institutt;  the  same,  and 
held  In  default  of  bail  to  answer  for  any 
ofTense  of  which  there  may  be  evidence 
showing  probable  cause  for  his  detention, 
whether  such  proceedings  shall  be  insti- 
tuted either  before  or  subsequent  to  hia 
discharge  from  euBtody  on  the  charge  of 
forgery. 
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ICaobbk  r.  Kennsbt  et  ax. 

{Supreme  Court  of  Florida.  Ma,y  30,  1890.) 

BiffsrwT  FucrriG»— Tm  fob  Taxxhv  TsniiiOMT 
— Bnubobmbn*. 

1.  Wbere  there  bM  been  fallare  to  take  teatl- 
monv  wltbin  the  time  allowed  equity  rule  71, 
and  laohee  In  applying  for  enlargement  of  time  to 
take  It,  the  enlargement  should  not  be  irranted  ex- 
cept npon  Bbxmg  showing  of  disqoalifleatlon  or 
posltiTO  hindrance  to  act,  or  of  excuse  in  the  in- 
dulgence or  assent  of  the  other  side. 

3.  The  matter  of  ealargiog  the  time  is  one  of 
diacretioD,  and,  while  the  refusal  of  the  Judge  to 
grant  the  enlargement  is  reviewable  on  appeal, 
this  court  will  act  on  the  presumption  of  the  cor- 
rectness of  the  judge's  ruling,  and  will  not  change 
it  except  in  a  clear  case  of  mistake  or  hardshU), 
partictuarly  where  the  Judge  was  in  position  to 
understand  fully  what  weight  should  be  given  to 
excuses  for  delay  based  on  local  conditions  and 
usages. 

(JSyOalnu  by  the  Court. ) 

Appeal  from  circuit  court,  Hlllaboroagh 
county;  H.  L.  Mitchbll,  Judge. 

Jitmea  T.  Maebee,  lor  appellant.  M.  C. 
JordABt  for  appellees. 

Maxwbi^l,  J.  Tbls  l8  a  chancery  suit  In 
which  the  complainant  seeka  to  set  aside 
certain  deeds  to  the  wife  of  Thumafi  P. 
Kennedy  alleged  to  be  In  fraud  of  credit- 
om  ol  Kennedy,  so  as  to  let  executions 
againet  Kenn«ly,  aasigned  to  complain- 
ant, run  against  the  property  conveyed  by 
said  deeds.  There  is  no  question  before 
ns  on  the  merits  of  iia  case,  and  It  is  un- 
necessary to  set  out  the  aU^rations  of  the 
bill.  The  only  question  Involved  is  one  of 
practice,  growing  out  o(  the  refusal  of  the 
Judge  to  ralarge  the  time  tor  taking  testi- 
mony. Equity  rule  71  allows  "three 
months,  and  no  more,  *  •  •  for  the 
taklngof  testimony  after  the  caasets  at  Is- 
sue, unless  the  Judge  shall,  upon  special 
cause  shown,  *  •  •  enlarge  the  time. " 
The  cause  was  at  Issue  January  7, 1884; 
replication  to  theanswer  having  been  filed 
that  day.  No  other  step  was  taken  till 
April  22,  18S4,  when  the  cause  was  set 
down  for  hearing  by  defendants.  June  2d 
thereafter,  according  to  notice  by  com- 

Elalnant,  he  would  make  application  to 
are  the  time  for  taking  testimony  ex- 
tended. His  application  was  denied  Au- 
gust 6,  1S84.  There  was  subsequently  a 
motion  for  a  rehearing  of  the  application, 
which  was  also  denied.  The  only  errors 
assigned  tor  our  consideration  r^ate  to 
these  refusals  to  enlarse  the  time  tor  tak- 
ing testimony. 

In  blspetltlontorfnrther  time,  complain- 
ant's excuses  tor  delay  are  that,  in  conse- 
qaenceof  propositlonsforacompromlse,  lie 
hoped  the  matters  In  controversy  would  be 
settled  outotconrt:  that  he  had  extend- 
ed courtesies  to  defendants  by  promises 
not  to  take  advantage  of  the  absence  of 
their  counsel;  tliat,  immediately  after  the 
filing  of  the  replication,  he  commenced  pre- 
parlnff  to  take  testimony,  but  the  wi^ 
nesses  resided  in  Pennsylvania,  and  corre- 
spondonce  was  first  necessary  in  order  to 
learn  what  could  be  proven  to  show  the 
untruth  of  the  answer;  that  he  was  de- 
layed In  finding  out  the  proper  officials 
and  witnesses  to  make  this  proof;  that, 
as  soon  as  he  got  the  Information,  after 
having  made  every  effort  tor  that  pur-' 
T.7so.no.20— 84 


pose,  he  left  interrogatories  at  tts  ofBee 
the  solicitor  for  defendants,  but  was  sur- 
prised to  find  that  the  cause  bad  been  set 
for  hearing.  He  goes  on  to  speak  of  the 
usual  courtesies  of  the  bar  of  the  circuit, 
and  of  the  necessity  of  this  on  account  of 
the  large  extent  of  the  circuit,  and  the  fre- 
quent absences  of  attorneys  on  business, 
and  of  the  known  liberality  of  the  Judge 
in  the  exercise  of  the  discretion  allowed 
him  to  prevent  failure  of  Justice.  He  says, 
too.  his  duties  as  a  government  official  re- 
quired much  of  bl9  time  that  otherwise 
could  have  been  devoted  to  his  case.  He 
then  recites  the  substance  of  the  contro- 
versy, and  states  what  he  expects  to  prove 
In  support  of  his  bill,  and  against  the 
matters  ol  avoidance  in  the  answer,  and, 
returning  to  his  excuses  for  dc4ay,  refers 
to  the  absence  of  the  judge  from  April  7, 
1884.  to  May  let  thereafter,  and  then  im- 
mediate absence  till  about  May  I2th. 

In  addition  to  hie  own  affidavit  verify- 
ing the  petition,  he  presented  other  affida- 
vits, one  of  which  does  not  touch  theques- 
tion  before  us ;  another  of  which,  on  that 
question,  was  by  bis  associate  counsel, 
who  says  he  was  frequently  absent  on 
professional  and  official  buslnesa,  and  at 
other  times  unavoidably  absent,  and 
when  at  his  office,  at  home,  was  busy  a 
greaterpart  ofthe  time  In  professional  and 
otbermattersthat  claimed  his  almost  con- 
s1;ant  attention ;  and  anothw  by  bis  wife, 
who  says  he  was  seriously  slGk  the  great- 
er part  of  every  day  from  the  middle  of 
December,  1888,  to  the  beginning  of  April, 
1884,  so  that  he  was  wholly  unfit  to  at- 
tend to  bis  law  business,  and  that  nearly 
all  the  work  he  did  as  deputy-collector  of 
customs  at  the  port  of  Tampa  was  done 
while  confined  to  his  room. 

This  Is  the  strength  of  his  case  towards 
showing  "special  cause,**  or  causes  for  en- 
larging the  time  to  take  testimony.  As 
to  the  matter  of  delay  because  of  proposi- 
tions tor  compromise,  that  is  denied  by 
the  defendant  T.  P.  Kennedy,  who  admits 
conversations  for  compromise  before  the 
institution  of  the  suit,  but  says  there  was 
only  one  such  conversatlun  afterwards, 
and  this  was  Just  after  the  beginning  ofthe 
suit, and  that  then  hetold  complainant  he 
could  not  agree  to  his  demand,  and  l^at 
he  mustgo  ahead  with  his  suit;  and,asto 
courteoles  in  conducting  the  suit.  Ken- 
nedy denies  his  appllcatton  for  the  same, 
except  In  a  single  instance,  when  his  so- 
licitor was  absent.  In  attendance  upon 
the  supreme  court  of  the  state.  It  cannot 
be  claimed,  therefore,  Id  tbe  absence  of 
other  evidence,  that  It  is  shown  there  was 
excuse  for  delay  In  taking  testimony  be- 
cause of  pending  efforts  for  compromise, 
or  because  ol  promised  proteesiunal  court- 
esy. And  we  may  aa  well  say  here  that 
this  courtesy  alleged  to  be  usual  in  the 
circuit  cannot  be  supposed  to  extend  to 
such  abuseot  the  rightsof  clients  as  would 
follow  from  Indulgence  of  clear  and  con- 
tinued laches.  Has  there  been  such  laches 
in  this  case?  From  January  11,  1883, 
when  exceptions  to  f he  answer  were  filed, 
to  July  30th  of  that  year,  complainant 
made  no  move;  so  that,  under  the  rules 
of  practice,  his  case  was  dismissed  by  the 
clei^.  August  15th,  he  entered  a  motion 
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to  set  aside  the  order  of  dlsmlseal,  Trfalch 
-was  granted  by  the  Judge  October  16th. 
Again  no  move  till  Januar?  14, 1884,  when 
b7  consent  tbe  exceptions  were  with- 
drawn. January  7th,  replication  was 
filed.  Then  he  rests  till  June  2d,  when  he 
applies  tor  extension  ol  time  to  take  testi- 
mony,—a  default  Qt  near  five  months  aft- 
er the  cause  was  at  Issue.  In  the  mean- 
while the  defendants*  April  32d,  had  set 
the  case  for  hearing;  this  being afterlssae, 
and  after  the  three  months  allowed  by 
the  rule  for  taking  testimony  had  expired. 
Such  neglect  of  the  case  as  shown  by  these 
dates  evinces  laches  not  to  be  condoned 
except  upon  very  strong  showing  of  dis- 
qualiflcatlon  or  poaltiTe  hindrance  to  act, 
or  <A  excuse  in  the  indulgence  or  assent  ol 
tbe  other  side.  We  do  not  find  relief  for 
complainant's  laches  in  what  he  says 
about  the  residence  of  witnesses  In  a  dis- 
tant state,  and  the  delay  caused  by  the 
necessity  of  first  hearing  who  they  were, 
and  what  they  could  prove,  and  thediffl- 
colty  of  this;  for*  with  all  this  admitted, 
be  rbll  had  the  rule  confronting  him,  and 
knowing  thls,bdng  a  lawyerot  long  prac- 
tice, he  also  knew  that  If  he  needed  far- 
ther time*  and  the  cause  tor  extension  was 
sufflclent,  it  would  be  granted  it  applied 
for  within  the  three  months.  But  he  made 
no  application  till  near  two  months  after 
the  testimony  should  have  been  In.  We 
do  not  mean  to  say  that  under  no  elr- 
cumstances  should  appUcatton  be  enter- 
tained if  not  made  within  three  months, 
but  that  In  this  case  no  cause  yet  consid- 
ered was  sufficient  to  Justify  or  excuse 
delay  beyond  that  time,  and  In  any  case 
the  circumstances  should  be  controlling 
and  onavoidable  to  excuse  delay.  The 
only  other  fact  ot  any  consequence  is  the 
slcknesa  ol  complainant  during  the  great- 
er part  of  the  three  months  within  which 
his  testimony  should  have  been  taken.  It 
la  observable,  however,  that  in  the  midst 
of  this  sickness  he  withdrew  bis  exceptions 
to  the  answer,  aud  filed  a  replication,  and 
that  he  had  a  week  alter  the  sickness  end- 
ed before  the  time  expired,,  bat  took  no 
legal  step  whatever  tor  two  months.  It  Is 
fartho*  observable  that  the  complainant 
himself  makes  no  mention  of  his  sickness 
as  an  excuse  for  non-action,  but  says  in- 
stead that,  Immediately  after  the  cause 
was  at  Issue,  he  commenced  preparing  to 
take  testimony,  aud  was  delayed  by  non- 
residence  of  wltuessen,  tbe  necessity  for  cor- 
respondence, etc.  Besides,  it  is  not  shown 
that  during  that  time  his  associate  soltclt' 
or  could  not  have  taken  the  necessaiy 
steps  for  procuring  the  testimony,  or  for 
getting  an  extension  of  time  for  that 
purpose.  Under  these  clrr-umstances*  we 
think  the  alleged  sickness  furnished  no 
sufflcieoit  excuse  tor  tbe  delay. 

While  the  discretion  ol  the  court  exer^ 
cised  In  refusing  to  enlaige  the  time  for 
taking  testimony  Is  reviewable  on  appeal, 
this  court  will  act  on  the  presumption  of 
the  correctness  of  Its  ruling,  and  will  not 
change  the  ruling  except  In  a  clear  case  of 
mistake  or  hardship ;  and  it  Is  our  opin- 
ion that  in  this  case  the  discretion  was 
exercised  properly,  and  that  we  shoald 
not  set  adde  the  order  ot  refusal.  As  said 
In  Ahren  r.  WUlis.  6  Fla.  859,  it  is  "  a  safe 


rule  for  the  guidance  ol  the  appelate  tri- 
bunal that  every  presumption  Is  to  be  in 
favor  of  the  correctness  and  propriety  of 
the  ruling  ot  the  court  below,  where  the 
same  Is  made  in  reference  to  any  point 
which  •  •  •  was  a  matter  purely  ot 
discretion."    Particularly  does  this  ap- 

Ely  here,  where  the  judge  was  In  a  poal- 
Ion  to  understand  fully  what  weight 
should  be  given  to  excuses  based  on  the 
extent  of  the  circuit,  absences  of  the  Judge 
and  of  attorneys,  and  the  proteBsionat 
courtesies  usual  In  the  circuit. 
The  order  is  affirmed. 

Walker,  J.,  sat  In  place  of  Mttchvll, 
J.,  dlsqaallfled. 

TowBB  Manuf'o  Co.  et  a/,  t.  Thompson 

et  al. 

{Supreme  Couirt  of  Alabamct.  April  17, 1890.) 
Bquitt— JoiHDBR  or  Fabtibs. 
Several  contract  creditors  of  the  same  debt- 
or, having  no  privity  among  themselves,  m&y  join 
in  a  bill  brought  under  Code  Ala.  S  8544,  to  set  aside 
and  oancel  for  fraud  a  bill  of  sale,  though  there  U 
no  statute  authorizing  such  joinder. 

Appeal  from  city  court  of  Annlston ;  W. 
F.  Johnson,  Chancellor. 

Brothers,  WUiett  &  WUlett  and  CansAdjr 
A  Blackwellt  tor  appellanta.  Knox  A 
Bowie,  lor  respondoita. 

MgClbllan,  J.  The  present  bill  is  pros- 
ecuted by  several  open  contract  creditors 
of  V.  L.  Thompson,  and  seeks  to  have  tbe 
sale  of  a  stock  of  goods,  made  by  him  to 
C.  A.  Thompson,  set  aside,  on  the  ground 
ot  fraud,  and  the  property  subjected  to  the 
payment  ot  complainants*  several  debts. 
The  decree  ai^aled  Irom  and  now  as- 
signed as  error  anatalned  a  demurrer  "for 
that  the  complainants  are  open  contract 
creditors  ot  V.  L.  Thompson,  and  cannot 
Join  in  one  bill  to  set  aside  and  cancel  tor 
fraud,  or  any  other  reason,  the  bill  of  sale 
from  V.  L.  Thompson  to  C.  A.  Thomp- 
son. **  There  was,  ol  course,  no  privity  be- 
tween or  among  the  complainants,  their 
only  connection  resting  In  the  tart  that 
each  was  a  creditor  of  V,  L.  Thompson, 
and  each  In  separate  right  bad  a  standing 
In  court  to  contest  the  Talldlty  ot  the 
transaction  by  which  tbe  common  debtor 
of  each  had  attempted  to  dispose  ot  his 
property  with  Intent  to  hinder,  delay,  and 
defraud  bis  creditors.  Nor  can  any  statu- 
tory provision  be  resorted  to  in  Justifica- 
tion of  Joining  two  or  more  simple  con- 
tract creditors  in  a  bill  filed, as  this  one  la, 
under  section  3544  of  the  Code.  The  act  ol 
February  ao,  188».  to  which  reference  Is 
made  by  counsel,  as  authorising  such  Join- 
der, is  confined,  in  express  terms,  to  bills 
proceeding  under  section  8645  ot  tbe  Code, 
for  discovery,  and  was  intended  to  remedy 
the  effect  of  the  decision  in  the  case  of  Ball- 
way  Co.  V.  McKen&le,  85  Ala.  640,  K  South. 
Bep.  822.  The  practice,  however,  ot  Join- 
Ing  several  creditors  as  complainants  in 
such  bills  has  been  so  long  and  so  univers- 
ally resorted  to  whenever  occasion  re- 
quired, and  has  passed  so  often  unchal- 
lenged through  this  court,  as  to  have  be- 
come, in  some  sort,  an  established  rule  <A 
pleading.  It  has  long  been  hdd  that  two 
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or  more  Jad^ment  eredltoTB  ml^tat  anlte 
tak  the  proaecation  of  sttcb  Bolta^  aad  in 
prlndple  tiie  ob)ectioii  to  each  a  course  on 
the  p»rt  of  Jndgmeat  raedltora  la  aa  t«a< 
ble  aa  that  now  urged  to  the  Joinder  of 
contract  credltora ;  and  it  aeema  to  hare 
been  the  ^neral  tmderBtandlngof  the  pro- 
feealon  that  the  two  cases  in  this  reapect 
stood  upon  the  same  footlnff.  So  true 
was  this,  indeed,  that  notwithstanding 
the  nnmeroaa  cases  shown  by  oarBeports 
in  which  the  point  now  Insisted  on  might 
bare  been  made.  It  doea  not  appear  to 
have  ever  been  made  antll  the  recent  case 
of  Raae  t.  Bromberg.88  Ala.  619,  ante,  384, 
and  was  then  doabtlesa  eaggefated  by  the 
opinion  in  Railway  Co.  v.  McKensle,  an- 
pra,  where  the  conclusion  annonnced,  with 
reapect  to  a  bill  for  discovery,  was  really 
reached  on  the  doctrine  of  expneato  aaiaa, 
excloBlo  ttltejiuF.  In  Ruse  t.  Bromberg, 
supra,  Justice  Glopton  aays:  "The  con- 
tention is  that  the  statute  which  author- 
ises a  creditor  without  a  lien  to  file  a  bill 
in  chancery  to  subject,  to  the  payment  of 
his  debts,  property  fraudulently  conveyed 
by  bis  debtor  does  not  extend  to  such  cred- 
Itors  the  general  rale  which  permits  sepa- 
rate Judgment  credlton  to  Jolnaa  com- 
plainants in  a  bill  having  auch  object. 
The  statute  has  been  in  operation  nearly 
thirty  yeara.  From  the  time  of  Its  enact- 
ment It  has  been  the  common  practice  to 
anlte  In  such  bills  two  or  more  creditors 
without  a  Hen, seeking  to  enforce  separate 
and  distinct  demands.  Many  cases  have 
been  reviewed  In  this  eonrt  without  the 
propriety  of  the  praotke  being  questioned. 
The  statute  has  been  goierally  considered 
as  operating  to  place  simple  contract  and 
Judgment  creditors,  aa  to  the  remedy,  on 
tbe  same  footing.  Were  it  difficult  to  per- 
ceive any  aonnd  principle  of  equity  plead- 
ing on  which  to  Jostify  it,  we  would  long 
hesitate  to  disturb  a  practice  so  general 
and  eonttnuons,  especially  as  Its  teaden^ 
and  effMt  are  to  promote  convenience,  ana 
to  prevent  multiplicity  of  suits.  **  In  view 
cA  the  well-eetablistaed  practice,  the  ad- 
vantages of  which  outweigh  any  possible 
hardships  that  may  result,  under  peculiar 
eircnmstances,  and  carrying  the  language 
quoted  above  to  Its  necessary  and  legiti- 
mate consequences,  we  are  constrained  to 
the  conclnslan  that  tAe  present  bill  was 
wrtl  exhibited  In  the  names  of  tbe  several 
open  contract  creditors  of  the  defendant. 
The  decree  of  the  city  court  is  therefore  re> 
versed,  and  a  decree  will  be  here  entered 
oTerrallDg  the  demurrer  in  qneetiOD.  Be- 
Twsed  and  rend  wed. 


Gabtbb  et  aJ.  v.  Palueb  et  aJ. 
(fiupreme  Court  of  Alabama.  April  16, 1890.) 
Iavt  or  AmoHinitT— SpiciAL  Conbubli, 
Code  Ala.  S  9096t  SQthorixIiiff  an  ■ttaohmetit 
tosaed  by  a  Jiutioe  tor  a  sum  ezoeediDg  his  jnrls- 
dlctiOD,  and  retnni&ble  in  the  otrcult  court,  to  "be 
levied  by  the  oonstahle  In  whose  beat  the  process 
isaaed,  provided  the  amoQDt  does  not  exceed  the 
amount  of  the  ooostable**  bond,  refers  only  to  the 
Tegular  oonataUe;  and  such  a  levy  by  a  special 
deputy  is  void. 

Appeal  from  circuit  court,  Jefferson 
eoonl7;  Jambs  B.  Head,  Judge. 


The  appellanta,  Carter  Bros,  ft  Co.,  sued 
out  an  attachment  against  the  defendant 
A.  T.  Palmer,  before  a  Justice  ol  the  peace, 
for  an  amount  greater  than  the  Justlce'a 

Juriadlction,  but  not  in  excess  of  the 
amount  fixed  for  a  constable's  bond. 
This  attachment  was  made  returnable  to 
the  circuit  court.  There  being  no  regular 
conatable,  the  Justice  appointed  a  special 
constable  to  make  the  levy  of  the  attach- 
ment. Under  the  writ  the  special  consta- 
ble took  the  property  In  custody;  and, 
while  he  had  tbe  same  In  his  possMslon  as 
special  constable,  tbe  defendant  sold  the 
goods  so  levied  on  to  Elila,  Thomas  & 
Hill,  and  the  said  purche^ers  Induced  the 
apeclal  constable  to  turn  the  goods  over  to 
them.  Upon  finding  tbla  out,  the  plaln- 
tllfs  had  the  clerk  of  ttaecircult  court  to  Is- 
sue a  writ  of  attachment  against  tbe  de- 
fendant Palmer  under  section  2955  of  the 
Code;  and  the  same  was  levied  by  the 
sheriff  on  the  goods  so  sold  to  EUle, 
Thomas  &  Hill,  before  they  were  removed 
from  the  state.  Thereupon  the  scUd  Ellis, 
Thomas  &  Hill  made  affidavit,  gave  bond, 
and  Instituted  a  claim  to  the  said  goods. 
Upon  the  trial  of  the  claim  suit,  the  court, 
at  the  request  of  the  claimants  In  writing, 
gave  the  general  affirmative  charge  in  fa- 
vor of  the  claimants.  To  the  giving  of 
tfala  charge  the  plaintiff  duly  excepted,  and 
also  excepted  to  the  refusal  of  the  court 
to  give  the  general  affirmative  charge  in 
thoT  favor,  and  these  rulings  of  the  court 
are  here  assigned  as  error. 

L&ne  dk  Wbtte,  for  appellants.  Smith  A 
L.QWB  and  W.  T.  L.  Cofer,  for  appellees. 

MoCmijUN,  J.  We  are  not  inclined  to 
disturb  the  authority  of  the  case  of  Pee- 
bles V.  Weir,  60  Ala.  416,  as  to  the  compe- 
tency of  a  special  constable  to  levy  an  at- 
tachment issued  by  a  justice  of  the  peace, 
and  returnable  to  tbe  circuit  court,  tor  an 
amount  greater  than  tbe  Justice's  Jurisdic- 
tion, and  not  in  excess  et  the  bond  r& 
quired  to  be  given  by  constables.  For 
many  years,  at  least  aa  far  back  aa  1838, 
Justices  of  the  peace  have  had  authority  to 
Issue  attachments  for  sums  exceeding 
their  final  Jurisdiction,  and  make  them  re- 
turnable Into  the  circuit  court.  But  prior 
to  tbe  act  of  February  6, 1856,  (Acts  1S5»> 
66,  p.  IS,)  there  was  no  law  aathorlxing  a 
constable  to  levy  such  an  attachment,  as 
was  held  In  Martin  v.  Dollar.  82  Ala.  422, 
In  reference  to  a  levy  made  by  a  consta- 
ble In  1888.  That  act,  which  now  consti- 
tutes section  2966  of  the  Code,  authorized 
such  levies  to  be  made  by  tbe  constable  of 
tbe  beat  In  which  said  process  may  issue, 
provided  the  amount  shall  not  exceed  the 
amount  of  Ibe  constable's  bond.  Many 
reasona  may  readily  be  conceived  for  con- 
fining the  power  thus  extraded  to  bonded 
officers.  The  dutyimposed  Involved  liabil- 
ity extraordinary  in  character  and 
amount,  aa  compared  with  that  attach- 
ing to  the  execution  of  the  uaaal  process 
issuing  out  of  Justices*  courts,  and  to 
which  the  statute  authorizing  service  by 
depuldee  (Code.  $  850)  applies.  It  is  very 
clear  to  our  mlnda  that  the  legislative  In- 
tent to  afford  parties  aggrieved  by  the 
malfeasance  or  misfeasance  of  a  constable, 
charged  with  this  extraordlnaiy  daty, 
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coarse  upon  hts  bond,  and  to  allow  none 
except  the  regalar  conetable— a  bonded  of- 
ficer—to  leT7  the  writ,  folly  appears  on 
tbeface  of  the  enactment.  It  foltowB  that 
In  our  opinion  the  case  of  Peebles  v.  Weir, 
enpra,  which  Involved  a  levy  by  a  special 
deputy,  was  properly  decided ;  and  so,  al- 
so, was  the  case  of  Brinsfleld  Austin,  89 
Ala.  227,  though  the  reasonlny  of  the 
learned  Judge  who  Gelivered  the  opinion  In 
the  case  last  named  proceeds  on  the  un- 
founded asBumptton  that  a  bonded  con- 
stable was  not  aathorlied  to  levy  such  an 
attachment. 

The  levy  in  this  case,  made  by  a  special 
deputy,  was  therefore  void,  and  the  offi- 
cer was  a  mere  trespasser.  The  sale  by 
the  defendant  to  the  claimants,  E1Ils,Thom- 
as  &  Hill,  after  such  abortive  levy,  and  be 
fore  the  levy  made  by  the  sheriff,  was  val- 
id ;  and  on  his  view  of  the  case  alone.  If 
nut  also  on  the  ground  that  the  first  levy 
was  abandoned,  the  court  below  properly 
gave  the  affirmative  charge  for  the  idalm- 
ants. 

The  Indgment  d  the  drcnlt  court  la  af- 
firmed 

Bnccemdon  of  Ahlaud. 

(SHprsme  Court  qf  LovMana.  March  IT,  1890. 
4St  Ia.  Ann.) 

AFPonmnn  or  Tdtoh— Ooixitbrjx  Attaok. 

1.  The  order  of  a  oompatent  ooart  appoiDtiaff 
an  nnder-tutor  oaaiiot  be  attoolied  collaterally,  ana 
moat  stand  untU  vacated  or  annulled  by  i^peal,  or 
In  a  dlreob  action  of  BuUity. 

2.  The  deliberations  of  a  family  meetinfr  oon- 
vened  for  tbe  purpoae  of  reoommendinfl;  the  ap- 
pointment of  a  dative  tutor,  and  reanltinK  in  an 
equal  division  between  ttie  members  cunponne  the 
aame,  decide  nothing,  and  eaanot  be  the  baau  fbr 
the  app<^tiiien(  of  ai^  me  as  tutor. 

(Sy^bm  by  the  Cmtrt) 

Appeal  from  civil  district  court,  parish 
of  Orieans ;  Mu  nrob»  Judge. 

B.  D.  Le  Breton  and  Cblapella  A  De- 
poo  rter.  tor  appellant.  Ambrom  Smiths 
for  appellee. 

Fogh4,  J.  This  la  a  controverey  over 

the  appointment  of  a  tutor,  and  of  an  nn- 
der-tutor, to  the  minor,  Leah  Arlaud,only 
child  of  the  deceased.  At  the  time  of  bis 
death,  Leon  Arlaud  was  divorced  from  his 
surviving  wife,  Helen  Masslu,  who  was 
then  absent  from  the  state.  By  his  last 
will,  the  deceased  had  appointed  Mies 
Helena  Fltsgerald  hla  testamentary  exeeo- 
trlz,  and  testamentary  tutrix  of  fats  minor 
child.  When  the  executrix  presented  a 
provisional  account  of  administration, 
Mrs.  Massln  Interposed  an  opposition  In- 
volving the  alleged  nullity  of  the  will  in  so 
far  as  It  purported  to  affect  the  tutorship, 
which  she  claimed  tor  herself  by  nature. 
At  this  Juncture,  Agener  La  France,  the 
present  appelant,  was  appointed  and 
qanlifled  as  under-tutor;  and,  owing  to 
the  absence  of  the  mother,  who  was  yet 
Ina  foreign  land, he  Instituted  proceedings 
praying  for  a  family  meeting  to  recom- 
mend a  dative  tutor  for  the  minor.  An 
order  was  thereon  made  by  the  district 
eonrt,  convening  a  family  meeting  for  the 
purpose  of  recommending  proper  persons 
to  be  appointed  as  tator  and  under-tutor 
of  the  minor.  The  family  meatlng»  with 
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six  out  of  seven  m^ben  appointed 
present,  was  duly  convened.  On  tha 
choice  of  a  tutor  the  votes  were  equally 
divided ;  three  members.  Including  falmseU. 
voting  for  Lambert  Prudhomme,  and  three 
others  voting  for  the  appellant,  Agener  La 
France.  As  to  the  nnder-tator,  five  ol  the 
members  concurred  In  the  recommendation 
of  the  same  person.  The  ander-tator.  La 
France,  refused  to  sign  the  dellberatlonB 
of  the  family  meeting,  whereupon  a  rule 
was  tak^  contradictorily  with  him  for 
the  appointment  of  Prudhomme  as  tutor, 
and  of  Rapelr  as  nnder-tutor.  From  a 
Judgment  making  the  rule  absolute,  La 
France  prosecutes  the  present  appeal. 

Under  the  pleadings,  two  points  are  pre- 
sented for  dscusslon :  (1)  Did  the  court 
have  the  power  to  submit  the  question  of 
a  choice  of  an  under-tutor  to  the  family 
meeting?  (2)  Was  the  appolntmoit  ut 
Prudhomme  as  tutor  recommended  by  the 
family  meeting? 

1.  Therals noqnesfion  aa  to  tbolcffallty 
of  the  appointment  of  La  France  as  ander- 
tntor.  It  is  not  contested  that  the  court 
appointing  him  was  competent  to  make 
the  appointment.  It  is  not  averred  that 
he  has  ever  reelgned,  or  that  be  baa  ever 
been  removed,  or  that  the  order  appoint- 
ing him  has  ever  been  vacated,  or  other- 
wise annulled  and  set  aside.  On  the  con- 
trary, he  was  recognised  as  the  under-tu- 
tor  for  the  purpose  of  presiding  over  the 
family  meeting,  and  for  thaporposes  of  the 
mlenownndOT  discussion.  It  Is  settled  In 
our  Jurisprudence  that  a  Judicial  order  or 
decree  standsuntil  set  aside  by  a  direct  ac- 
tion; and  therule  has  been  extended  to  an 
order  appointing  an  under-tutor.  The 
question  came  up  In  Succession  of  Keller, 
88La.  Ann.  679,2  fSontb.  Rep.  663.  In  that 
cam  the  adjndteatee  of  saccesslan  proper^ 
ty  refused  to  accept  title  on  the  ground  of 
alleged  nullity  of  the  proceedings  which 
had  led  up  to  the  sale ;  the  illegality  bein^ 
that  the  family  meeting  was  presided  over 
by  an  nnder-tutor  whose  appointment  waa 
unauthorised,  null,  and  void.  But  the 
court  held  tbat  the  alleged  nnllltycoQld 
not  be  set  up  collaterally,  for  the  reason 
that  "  the  correetneas  or  regularity  of  s 
Judgment  of  a  competent  court  appoint- 
Inga  tutor  cannot  be  collaterally  reviewed 
or  questioned  even  by  the  courtwbich  has 
made  the  appointment ; "  and.  after  refer- 
ring to  numerous  authorltiea  in  support 
of  that  proposition,  the  court  contdaued, 
and  said:  "It  requires  no  argument  to 
show  that  the  same  rule  mast  govern  In 
the  case  of  the  appointment  of  an  nnder- 
tutor,  whose  functions  are  not  less  sacred, 
important,  and  Indispensable  in  the  Inter- 
ests of  minora  than  those  of  the  tutor. " 
It  may  be,  as  suggested  by  appellant,  tbat 
the  appointment  ofVo^rtte  as  under>tntor 
of  the  minora  Keller  was  unauthorised 
and  Illegal;  but  that  Is  a  question  which 
cannot  be  investigated  In  a  collateral 
manner.  His  appointment  by  a  court  of 
competent  jurisdiction  is  full  proof  of  bis 
capacity,  and  has  effect  against  third  per- 
sons until  set  aside  by  appeal,  or  In  an  ac- 
tion of  nullity."  Comment  would  be 
superfluous  to  show  tbat  the  foregoing 
views  are  absolutely  dedslve  of  the  point 
now  ander  dlacaatf on. 
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2.  On  the  aeeond  point  the  considera- 
tion Is  tibat  the  deliberations  of  a  lamity 
meetins  compoeed  of  alz  members,  reeolt- 
tng  In  arote  ol  three  members  recommend- 
ing one  penon  for  the  appolntmott  of  a 
tntor,  and  la  a  vote  by  the  three  othera 
recommending  a  different  person,  is  tan- 
tamount to  no  consideration  at  all.  It 
stands  to  reason  that  In  all  dellberatlre 
meetings  the  action  of  the  body  mast  re- 
salt  from  the  expressed  will  ol  at  least  a 
majority  of  the  members  composing  the 
as-sembly,  in  the  absence  of  vblch  there  Is 
no  action.  In  an  election  by  the  people  a 
tie  vote  Is  no  choice.  And  we  take  It  that 
the  members  of  a  family  meeting  who  are 
equally  divided  can  no  more  make  a  rec- 
ommendation than  four  Justices  of  this 
court,  equally  divided  In  opinion,  can  ren- 
der a  Ir^al  or  binding  d»:ree.  The  precise 
qaestlon,  as  applicable  to  family  meet- 
ings, Is  new  In  our  Jurisprudence,  but  the 
views  herein  announced  areln  accord  with 
the  construction  of  the  subject  which  pre- 
Tcdls  in  French  Jurisprudence.  4  Laarent, 
Droit  Civil,  573;  4  Demolombe,  Mlnorete, 
186.  In  this  case,  the  Judge's  sole  authority 
to  appoint  a  dative  tutor  was  upon  the  ad- 
vice of  a  family  meeting.  Bev.  Civil  Code, 
art. 370.  And,a8tbefamllymeetlngconven- 
edfor  the  purpose  has  failed  to  give  its  ad- 
vice. It  followa  tiiatthe  appolntmentmade 
by  the  Jadg«  was  made  without  legal  au- 
thority or  sanction.  Hence  it  cannot 
stand,  and  the  matter  muststand  In  abey- 
ance until  another  family  meeting,  duly 
convoked  and  held,  shall  have  legally  stip- 
ulated in  the  premises,  and  given  Its  ad- 
Ttee  on  the  >nb)eet. 

It  to  therefore  ordsred,  adjudged,  and 
decreed  that  the  Judgment  appealed  from 
be  annulled,  avoided,  and  reversed,  at  the 
cost  of  the  succession;  and  it  to  now  or- 
dered that  the  cause  be  remanded  to  the 
district  court  for  further  proceedings  ac- 
eording  to  law,  and  according  to  the 
▼tows  herein  arpressed. 


O'Haba  et  a/.  ▼.  ^vdicpbmdbhob  Lukbbb 
ft  Imp.  Go. 

GSusmme  Ocurt  of  Louisiana.  ICsrdh  8, 18M. 

^  ft  I*.  Ann.) 

CiTATioir—RBTCKS'— Appeal— Di  svissAi. 
I.  Where  a  BharUTB  return  on  a  citation  does 
not  ooaform  to  the  requirements  of  law,  the  Judg- 
ment will  be  reversed,  and  case  remanded. 

9k  As  the  retam  may  have  been  defeotlve,  and 
tta  servioe  ^ood,  the  ease  sboold  sot  be  dlamiaaed, 
bat  remanded  lor  farther  proosedlaga,  at  ooato  m 
plaintiffs  In  both  courts. 
OvUabm  by  tht  Court) 

Appeal  from  district  court,  parish  of 
Tangipahoa;  Thoupson,  Judge. 

B.N.  W/z/t£emore,forappellanta.  Beid^ 
Seld  and  5.  D.  Ellis,  for  appellees. 

McEnbrt,  J.  Plaintiffs,  creditors  of  the 
defendant  company,  ailing  its  Insolv- 
ency, the  closing  of  its  mills,  and  the  ab- 
sence from  the  state  of  all  the  officers  of 
said  company,  prayed  lor  the  appoint- 
ment of  a  recover  of  said  company,  the 
Jadlelal  sequestration  of  Its  property,  and 
the  llQuidatlon  and  settlement  of  Its  affairs. 
The  prayer  was  granted,  a  receiver  ap- 
pomted,  the  ^opcrty  sequestered,  and  or^ 


der  for  its  sale  granted.  Berthold  ft  Jen- 
nings, a  commercial  firm  of  St.  Louts, 
and  stockholders  In  said  company  to  the 
amount  of  137  shares,  ol  f  50  each,  appeal 
from  the  Judgment.  They  allege  the  pro- 
ceedings were  conducted  and  prosecuted 
to  Judgment  with  undue  haste,  and  were 
exp/irte;  the  defendant  company  having 
had  no  opportunity  to  appear  and  defend 
tn  said  suit. 

The  company  was  Incorporated  In  Feb- 
ruary, 1888.  In  November,  1889,  Its  mills 
ceased  operation.  On  December  2,  1889. 
thesult  of  plaintiffs  was  filed.  On  Decem- 
ber 6, 1889,  the  case,  on  the  rale  to  appoint 
a  receiver,  was  taken  up,  tried,  and  made 
absolute.  On  the  same  day  the  receiver 
was  appointed,  gave  bond,  and  quallQed. 
On  the  9th  of  December  the  receiver  ap- 
plied tor  and  obtained  an  order  ol  sale  of 
the  property  of  the  defendant  company. 

In  these  proceedings,  conducted  so  speed- 
ily, the  app^lants  allego<l  that  there  was 
no  valid  return  on  the  citation  to  the  de- 
fendant company,  and  the  Judgment  on  the 
rule  is  therefore  a  nullity.  The  return  on 
the  citation  Is  as  follows:  "Received  thto 
original  citation,  together  with  certitied 
copy  of  same,  and  a  certified  copy  of  plain- 
tiffs' petition  and  order  thereon,  and 
served  Bttid  certified  copy  of  plaintiff's  pe- 
tition and  order  on  R.  D.  Manard.  a  per- 
son over  the  age  of  fourteen  years,  whom 
I  foand  at  the  domicile  of  said  Independ- 
ence Lumber  ft  Improvement  Company, 
In  charge  of  said  company's  property  and 
mill, — the  general  manager  and  pi-estdeut 
being  absent  from  the  domicile  of  said 
company  at  thetlmetrfservtee.— and  make 
thto  my  return.  F.  P.  Mix,  Sheriff. "  The 
return  is  radically  defective  in  not  stating 
whether  the  name  of  the  party  to  whom 
the  citation  was  handed  was  known  to  the 
sheriff,  or  whether  he  learned  it  by  inter- 
rogating that  person,  and  omitting  to 
state  the  day,  month,  or  year  when  the 
process  was  served.  Code  Prac.  arts.  201, 
(sabd<  3,)  S02,  208.  The  return  does  nut 
show  a  domiciliary  service,  and  there  was 
no  proper  foundation  for  a  default. 

There  was  not,  however,  an  utter  want 
of  legal  service;  and,  as  the  party  plaintiff 
could  have  had  the  return  amended  In  ac- 
cordance with  the  facts  of  the  services,  the 
proper  course  to  pursue  Is  to  remand  the 
case.  Adams  v.  Baslle.  35  La.  Ann.  101. 

It  Is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  be  reven«ed» 
and  that  thecase  be  remanded  fur  further 
proceedings,  at  the  costs  ut  appeUees. 


Pbnohilb  et  aJ.  t.  Abrabam. 
{Supreme  Covrt  of  LouMana.  Veb.  10,  18B0.) 

Ckmrsion — CossTRUonosr  —  PsRroituAncB— It- 

iTJvcnov. 

la  case  one  oo-propnetor  of  real  estate  en- 
ters Into  an  ureement  witb  certain  of  his  co-own- 
ers, of  whom  be  Is  a  creditor,  to  institute  a  strit 
agalDBt  another  for  a  parUtioQ  of  the  common  prop- 
erty hy  lioitatiOD,  and  at  judiolal  sale  to  pare  base 
the  whole,  and  return  to  his  associates  their  re- 
spective portions  at  a  fixed  price,  stipulating  to 
give  them  one,  two,  and  three  years  to  pay  their 
indebtedness  as  an  Inducement,  held  that,  if  sail 
promtaiog  co-owner  subsequentJy  proceed  against 
the  saM  defendant  in  the  Ijf^^^'^^^Q^g^^ 
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tm  and  aale  In  tli«  foreolosnre  of  a  mortgage,  and 
at  Bale  thereunder  become  the  purchaser  of  her 
Interest,  and  thereby  render  farther  proceeding 
under  the  jud^ent  intermediately  obtained  in  the 

£artition  suit  impOBiible,  he  is  neTertheless  bounds 
)  keep  bla  agreement  with  hia  aasodateB.  koA  can- 
not proceed  against  them  nnUl  tha  time  eatj^res. 

OK  KBHBUUITO. 

1.  An  injanotion  arre&ting  executory  process 
for  the  sale  of  mortgaged  property  for  cash  will 
be  perpetuated,  on  proof  that  time  was  allowed  to 
pay  the  debt,  although  part  of  the  claim  was  due 
at  the  inatitatton  of  the  prooeedlngs,  in  the  ab- 
sence of  any  prayer  by  the  creditor  to  restrict  the 
Injunction  to  installments  not  yet  accrued. 

2.  The  rightof  thecreditortoenCoroehismort- 
gage  in  other  proceedings  will|  however,  be  re- 
served. 

iSvUabm  bv  0M  Court.) 

O'SuUiv&n  A  Knoblock,  for  appellant. 

L.  F.  C&Ulouet,  for  appellee. 

Watkinb,  J.  Api>eal  from  the  twentieth 
ludlclal  district,  parleh  of  Lafourche.  On 
the  13th  of  September,  1889,  the  defendant 
obtained  an  order  of  seizure  and  sale 
aeainst  the  plaintiffs  In  the  enforcement  ot 
a  special  mortgage  securing  the  payment 
oftbree  notes  of  $1,260  each.  Onthelat 
of  November  following,  the  s^aed  debtors 
CEuJoined  the  bale  on  the  ground  that  the 
atislng  creditor  had  grrantod  time,  and  the 
proceedings  were  premature.  Under  Code 
Prac.  art.  741,  the  defendant  in  Injunction 
obtained  an  order  of  court  ruling  the 
plaintiffs  to  summarily  prove  the  truth  of 
his  averments;  and  on  the  trial  ot  the  rule 
his  injnnctton  was  dlssolvedt  and  he  haa 
appealed. 

The  averments  of  the  plaintiffs*  petition 
for  inJuDCtton  are,  substantially,  that  (1) 
the  seizing  creditor  entered  Into  a  written 
agreement  with  petildoner  in  which  he 
bound  and  obligated  himself  not  to  en- 
force the  payment  of  said  mortgage  notes 
for  a  term  ot  three  years  thereafter;  (2) 
that  aubaequoitly,  In  order  to  induce  a 
family  meeting  to  consent  to  the  instlta- 
tion  of  a  partition  suit  against  Mrs.  Alad- 
din Brousaardasaco-proprietor  of  a  plan- 
tation owned  Inlndlvlslon  with  the  parties 
to  said  written  agreement,  the  creditor  re- 
iterated hia  promlae,  not  to  enforce  his 
claim  tor  a  period  ol  three  yeara*  to  the 
membera  ot  the  family  meeting  tboi  as- 
sembled. 

The  facts  are  substantially  as  follows, 
vis. :  The  Bavenswood  plantation  was 
owned  In  Indlvislon  by  Simon  Abraham, 
Henry  Finney,  Mrs.  Aladdin  Broussard, 
and  the  minors  Penonllh.  All  of  the  co- 

Sroprietors  seemed  anxious  to  get  rid  of 
[ra.  Broussard  on  account  of  her  alleged 
disinclination  to  keep  the  place  in  repair, 
and  suitable  condition  for  cultivation ; 
and  on  the  12th  ot  September,  1888,  they 
entered  into  a  written  agreement  stipula- 
ting that  a  suit  "shall  be  at  once  Institut- 
ed againsc  Mrs.  Broussard  lor  a  sale  of 
the  whole  of  said  plantation  to  effect  a 

eartltion;  that  Simon  Abraham  shall  buy 
I  the  whole  at  a  price  to  be  agreed  upon 
by  and  between  us,  and  shall  Immediately 
alter  aaid  sale  sell  back  to  us,  the  other 
liners  hereto,  our  reapectlre  Interests, for 
a  price  equal  to  our  rospectlve  Indebted- 
ness, plusour  respective  proportions  of  the 
costs  and  fees  toetfect  said  partition;  said 


price  to  be  paid  in  three  equal  install- 
menta.  maturing  at  one,  two,  and  three 
years,  with  eight  per  eent.  intwest  from 
date."  On  the  a4th  ol  September  lollow- 
ing,  a  family  meeting  was  convoked  for 
the  purpose  ot  obtaining  their  advice  and 
consent  tor  the  minors  Penonllh  to  Join  in 
the  institution  ot  the  partition  suit  coo- 
teroplated  in  the  agreement;  and  It  ia 
proven  by  a  (tecided  prepondennoe  of  the 
testimony  that  Simon  Abraham  expressed 
a  wUlingnees  to  grant  the  minors  three 
years'  time  to  pay  their  indebtedness  to 
him.  It  they  would  consent  that  the  minors 
be  made  parties  to  the  proposed  partition 
suit  against  Mra.  Broussard,  and  that 
upon  due  dellbwatlon  aald  meeting  as- 
sented thereto. 

The  effect  of  the  recommendation  ot  -ttie 
family  meeting  wiui  to  ratify  and  confirm 
the  previous  act  of  the  tutor  in  atgnlnie 
the  agreement.  To  the  reception  of  tlila 
parol  testimony  defendant's  counsel  ob- 
jected, and  excepted  that  it  was  merely  ex- 
planatory ol  the  written  agreement,  and 
could  not  be  legally  introduced  for  such  a 
purpose.  We  do  not  think  so.  The  man- 
Ueat  object  tn  view  was  to  confirm  the 
contract  entered  Into  by  thetator  without 
authority;  and  the  parol  evidence  was 
offered  tor  the  purpose  ot  showing  what 
Influences  were  employed  by  Simon  Abra- 
ham to  accomplish  that  result,  and  that 
the  meeting  accepted  and  acted  upon 
them.  For  this  purpoae  the  testimony 
was  admlaslble,  and  the  Judge  a  quo  prop- 
erly ruled  to  receive  it. 

On  the  15th  of  October  following,  only 
two  weeks  subsequent  to  the  family  meet- 
ing, the  then  parties  signing  the  agreement, 
including  the  tutor,  Instituted  a  partition 
suit  against  Mrs.  Broussard;  and  on  the 
15th  of  December,  aftwwarda,  judgment 
was  rendered  ordering  a  aale  ol  the  com- 
mon property  to  effect  a  dlvlalon  between 
the  CO- proprietors.  This  Judgment  was 
never  executed.  But  the  record  discloses 
that  on  the  18th  of  June,  previous  to  the 
agreement,  Simon  Abraham  obtained  an 
order  ot  seisnre  and  sale  against  the  undi- 
vided interest  ot  Mra.  Broussard  tn  the 
plantation,  and  that  it  was  by  the  latter 
enjoined  on  the  36th  of  August,  on  the  sab- 
atanttal  averment  that  the  notea  and 
mortgage  were  executed  by  her  tnt<»r  dur- 
ing her  minority,  and  by  Abraham  ob- 
tained by  fraud  and  collusion.  It  further 
discloses thatthis  Injunction  wasdissolved 
on  tliA  20tb  of  OctobOT,  subsequent  to  the 
execution  ot  said  ^reement,  and  on  the 
6th  ot  January,  18K9.  the  property  went  to 
sale,  and  was  purchaaed  by  the  stfxins 
creditor,  and  Mrs.  Broussard  waa  dispos- 
seesed.  By  this  means  the  coveted  object 
of  Abraham  was  accomplished,  and  he  did 
not  attempt  the  execution  of  thejudgmeut 
in  the  partition  suit.  Indeed,  it  was  not 
susceptible  of  execution,  because  the  inter- 
est of  the  only  defendant  in  that  suit  had 
been  sold,  and  it  could  serve  no  further 
purpose. 

In  this  atate  of  facts,  counsel  fur  the  de- 
fendant Insists  that,  forsooth,  the  Interest 
ot  Mrs.  Broussard  was  not  sent  to  Bale 
under  the  Judgment  In  the  partition  suit, 
and  bis  cllentdld  not  purchase thnreunder. 
but  under  hia  own  Jutement;  .nothing 
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wM  aceompBsbed  by  the  agreement  and 
reeommendatloiui  <a  the  family  meeting ; 
and  he  1b  reUered  ot  hta  obligation  to  ex- 
tend the  time  for  the  payment  of  the 
minora*  Indebtedness,  and  was  entitled  to 
proceed  at  the  time  and  In  the  manner  he 
did  to  toredoee  his  mortgage.  Theconnsel 
In  bis  brief,  at  page  4,  says :  The  agree- 
ment tntrodneed  In  evidence  to  a  condi- 
tional one,  themaln  condderation  of  which 
was  the  cwcompUshment  of  an  entlrdy 
different  object,  to  which  the  promise  to 
glTe  time  was  only  Incidental.  The  cause 
of  that  agreement  was  the  getting  rid  of 
Mis.  Broussard,  one  of  the  co-owners  ot 
the  plantation.  **  And  from  this  statement 
the  Inference  is  clear  that,  as  that  end  was 
accomplished  by  other  means,  albeit  they 
were  of  Abraham's  own  selection,  the 
agreement  was  pnt  at  an  end.  But  the 
district  Jndge  placed  his  judgment  on  a 
different  ground.  **  Had  It  been  stipulat- 
ed," says  he,  "that  Abraham  should  pur- 
chase this  property  at  any  price  what- 
ever, or  had  the  price  at  which  he  was  to 
bay  It  been  fixed  and  determined,  the  con- 
tract would,  in  my  opinion,  be  one  that 
could  be  enforced  against  him.  At  any 
rate,  bad  the  agreement  contained  such 
stipulations,  I  do  not  think  that  he  could 
sue  on  the  notes  now  In  suit  until  nuch  a 
time  as  it  would  be  shown  that  he  could 
comply  with  the  agreement  by  buying  in 
the  plantation.  The  evidence  does  not 
show  that  any  fixed  price  was  erer  agreed 
upon  between  them  as  that  at  which  Abra- 
ham should  bid  In  the  property;  and 
therefore,  in  my  opinion,  the  contract  is 
Inchoate,  Incomplete,  and  not  susceptible 
of  enforcement." 

In  our  Tlew,  the  counsel's  argument  Is 
a  complete  answer  to  the  Judge's  reason- 
ing. Abraham  acquired  the  property 
by  other  means.  It  fa  tme,  and  there  no 
long«r  exists  any  question  or  contention 
as  to  the  price  he  was  to  pay.  That  feat- 
ure of  the  agreement  has  been  eliminated 
byhto  own  act;  he  having  exercised  hto 
discretion  under  which  one  of  two  Judg- 
ments against  Mrs.  Broussard  he  would 
proceed  to  expropriate  her  Interest  In  the 
common  properly.  But  the  agreement 
does  fix,  deflnltcuy  and  specifically,  the 
prfoe  at  which  he  was  to  sell  to  other  co- 
proprietors.  It  says:  "And  Mr.  Simon 
Abraham  shall  immediately  after  the 
said  sale  seU  back  to  us,  the  other  signers 
hereto,  oar  nepeetive  interests,  for  a  price 
equal  to  our  respecUre  InttebtedaeBS," etc. 
(Italics  ours.)  It  mnst  have  been  consid- 
ered of  Uttle  interest,  as  It  evidently  was, 
at  what  figure  Abraham  was  to  buy.  inas- 
much as  the  exact  amount  he  was  to  sell 
to  each,  and  the  exact  amount  which  each 
wastopay.wereflxedand  stipulated  In  the 
agreement.  Nor,  In  the  light  of  sabse- 
quent  events,  was  it  a  matter  ot  any  con- 
seqaence  under  what  particular  Judgment 
Abraham  should  acquire  the  Interest  of 
tin*  Broussard,  or  In  what  particular 
mode  the  minors*  respective  interests  In 
"the  common  property  were  secured,  so 
tbattheamount  of  their  obligation  to  him 
Hhould  not  be  increased.  The  only  other 
Interest  they  had  was  In  maintaining  the 
stipulation  deferring  the  time  of  payment, 
and  to  this  we  think  they  are  entitled. 
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Surely  their  tutor  has  In  no  way  violated 

the  agreement,  but  has  steadily  kept  faith 
with  Abraham,  and  united  with  him  in 
obtaining  a  judgment  against  Mrs.  Brous- 
sard In  a  partition  suit.  The  relative  posi- 
tions ot  the  parties  are  Just  the  same  as 
thiiugh  Abraham  had  purchased  under 
that  Judgment,  and  sold  to  the  other  co- 
proprietors.  We  are  of  opinion  that  the 
partition  proceedings  were  only  intended 
to  effect  a  sale  In  the  event  the  injanctloa 
suit  of  Mrs.  Broussard  had  terminated  In 
her  favor.  But  it  could  not  have  been 
brought  without  making  the  minors  par- 
ties. We  think  the  defendant's  promise  to 
fi^ve  the  plaintiff  time  Is  In  full  force  and 
vigor,  and  that  be  should  be  kept  to  hto 
agreement. 

It  is  tfaer^ore  ordered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from 
be  reversed,  and  it  Is  now  ordered  and 
decreed  that  there  be  Judgment  in  plain- 
tiffs' and  appellants'  favor  qaasbtng  and 
setting  aside  the  defendant's  and  appellee's 
order  uf  seizure  and  sale,  and  perpetuating 
plaintiff's  Injunction,  with  coats  against 
defendant  and  appellee  In  both  courts. 

Fjbnnbb,  J.,  absent. 

ON  APPLICI1,TH>1I  FOB  BEHBAIONO. 

Bebbcudbz,  C.  J.  The  main  complaint 
of  the  defendant  to  tiiat  by  the  decree  here- 
in rendered  thelnjunction  Isaned, arresting 
his  executory  proceedings,  was  pei*petuat- 
ed.  An  examination  Into  the  matter  In- 
deed shows  that  the  time  claimed  to  have 
been  allowed,  and  which  was  one.  two, 
and  three  years,  might  be  computed  from 
the  date  of  the  agreement  between  Abra- 
ham and  the  co-proprietors  of  the  prop- 
erty, which  is  September  12,  1889.  The 

Eroceedlngs  for  the  selsure  and  sale  were 
istltnted  Just  one  year  later.  At  that 
date,  the  creditor,  not  having  been  paid 
the  matured  part  of  his  claim,  was  enti- 
tled to  proceed  against  the  property  to 
satisfy  It.  In  such  case,  he  ought  to  hare 
asked  the  sale  on  proper  terms,  allowing 
to  the  adjudicatee  the  time  to  which  the 
debtors  were  entitled.  He  has  not  done 
so. either  In  tils  original  petition,  or  in  any 
other  subsequent  proceeding,  below  or  on 
appeal.  We  cannot  amend  the  judgment 
In  his  favor  so  as  to  allow  him  to  proceed 
further  In  the  seizure  and  sale  case.  What 
can  be  done  to  simply  to  explain  that  he 
Is  not  perpetually  enjoined  from  collecting 
his  claim  against  his  debtors,  but  that  he 
Is  not  allowed  to  do  so  In  the  manner  and 
form  In  which  be  has  attempted  to  do  so. 
His  rights  In  other  respects  are  fully  r&< 
served. 
Behearing  refused. 

Fbknbr,  J.,  takes  no  part,  not  having 
participated  in  the  original  decision. 


Succession  of  Bellandb. 
(Suprems  Ctourt  of  Loitdsiana.   VcXt.  10,  180D. 

^  La.  Ann  ) 

HusuiTD  xm  Wits— Sepahati  Ear^Ta— Es- 
toppel. 

1,  Ahusbaod  who  been  a  party  to  an  an- 
theaUo  act  by  which  it  is  deolarM^ttiat  tlie|Wife 
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pDrohuw  wltlL  h«r  Mjparato  psr^phenul  tiiitdB, 
and  (or  her  separate  benefit,  Is  estopped  from  oon- 
tradlotlng  the  veri^  of  snob  rooltals  unless  he  first 
prove  that  euoh  recitals  were  embodied  In  the  act 
thrvu  grh  f rand,  error,  or  rlolenoe. 

3.  ae  most  prove  tiie  error  before  he  oan  be 
heard  to  oontradlot  the  veritf  of  tbe  recitals. 

8.  The  proof  of  error  must  be  clear  and  oon- 
Tlnolng.  Where  the  terms  of  the  act  are  uaam- 
btffQous,  wbea  it  is  shown  that  those  terms  were 
follv  communicated  to  him,  he  cannot  escape 
their  effect  by  saying  that  he  did  not  understand 
the  legal  •Ignlflcanoeof  the  terms  used,  partloolar- 
ly  after  the  death  of  hia  wife,  in  a  omitMt  with  her 
heirs. 

(SyUcSm*  by  0m  Court.) 

H.  H.fii^AQflor  appellant.  A.J.Lewia, 
for  appellee. 

ON  MUTION  TO  DISUIB8. 

BBBtiUDEz,  C.  J,  Appeal  from  tbe  drll 
district  court  for  the  parish  ol  Orleans. 
The  motion  has  no  merit.  Tbe  case  Is 
precisely  the  samecase  which  was  before  us 
onder  a  former  appeal,  in  which  the  present 
mover  was  then  appellant  We  then  en- 
tertained Jarlsdietion,  and  we  stlU  hare 
It.  A  party  cannot  Involie  oar  Jnrlsdle- 
tlon  to  reverse  a  Judgment  rendered 
against  him,  and  then  decline  it  when  in- 
voked to  revetse  a  Judgment*  in  the  aame 
ease,  rendered  In  his  favor. 

ONTHB  MKBTTfl. 

BBRMimBZ,  C.  J.  ThlB  case  InvolveB  a 

dispute  between  the  surviving  husband 
and  the  heirs  of  the  wife  ea  to  the  owoer- 
shlp  of  a  piece  of  real  estate  parcfaased  by 
the  wife  by  authentic  act,  to  which  the 
husband  was  a  party,  and  which  declares 
that  the  purchase  was  made  by  the  wife, 
"with  her  own  separate  and  paraphernal 
fands,  lor  berself,  her  heirs,  and  assigns. " 
The  case  was  b^ore  ns  on  a  tormra-  ap- 
peal, on  a  rolfng  of  a  Judge  A  9 no  which 
excluded  all  testimony  ottered  by  the  has- 
band  to  show  that  tbe  act  of  purchase 
was  executed  in  error;  that  It  did  not  re- 
cite the  desire  and  Intention  ofthe  parties, 
which  were  simply  that  the  purchase 
should  be  made  In  the  name  of  the  wife  for 
the  benefit  of  the  community;  that  the 
contrary  declaration  in  the  act  was  made 
throueh  an  error  of  the  notary,  and  was 
not  oDserved  by  himself  and  wife  because 
they  did  not  understand  the  meaning  of 
the  words  used.  We  reversed  this  ruling, 
and  remanded  the  case,  saying:  "How- 
ever true  it  may  be  that  a  husband  under 
whose  authority  a  wile  acquires  property, 
with  tbe  recital  in  the  act  that  the  pur- 
chase Is  made  by  her  with  her  separate 
and  paraphernal  funds,  and  for  her  exclu- 
sive benefit  and  advantage,  and  that  of 
her  heirs  and  assigns,  may  be,  as  a  rule, 
estopped  from  contesting  the  verity  of  tbe 
statement  and  the  character  ol  the  invest- 
ment, it  does  not  follow  that  he  must  nec- 
essarily be  shut  out  from  all  r^ht  to  at- 
tack the  act  on  grounds  which  he  might 
have  urged  against  others  than  his  wife, 
such  as  error,  violence,  or  fraud. "  Succes- 
sion of  Bellande,  41  La.  Ann.  493,  6  South. 
Rep.  505.  The  judge  a  quo,  in  his  opinion 
now  before  us  for  review,  seems  to  have 
mlsconstmed  our  opinion  as  meaning  that 
proof  of  the  falsity  ol  the  recital  In  the  act 
WM  in  itself  sofflclent  proof  ofwror.  He 


makes  no  other  eommeni  cm  the  eTldsnee 

la  tbe  case,  except  to  say:  "The  prootia 
convincing,  overwhelming,  that  the  wile 
Is  not  separate  in  property  from  her  hus- 
band, had  DO  separate  funds,  and  that  tbe 
property,  although  In  the  nameot  tbe  wife, 
was  purchased  with  commnntty  funds, 
and  1b com monlty property. "  itlBpevfeet- 
)y  clear  that  btfore  such  pTO<d  as  that  above 
Indicated  could  be  conBld«*ed,  or  even  re- 
ceived. It  was  first  necessary  tor  the  boa- 
band  to  establish  that  the  recital  to  tbe 
contrary  In  the  authentic  act  was  Inserted 
and  approved  through  error;  tor,  how- 
ever false,  be  that  recital,  if  It  was  em- 
bodied In  the  act  with  the  consent  of  tbe 
parties,  they  are  absolutely  estopped  from 
contradicting  its  verity.  Maguire  v.  Ma- 
guire,  40  La.  Ann.  579,  4  South.  Bep.  4S3; 
Kerwtn  v.  Insurance  Co.,  S5  La.  Ana.  33. 

We  remanded  ttie  case  sulely  for  the 
purpose  of  receiving  evidence  on  the 
charge  of  error,  holding,  at  the  same  time, 
that  the  husband  "must  be  held  to  estab- 
lish It  by  strong,  legal,  and  convincing 
Idenee."  Some  attempt  waa  made  to  ee- 
tabllsh  the  charge  of  error,  but  what  dues 
it  amount  to?  The  proof  shows  that  the 
husband  and  wife  jointly  conducted  tbe 
negotiation  for  the  purchase,  and  agrpod 
with  the  seller  as  to  tbe  price  and  terms; 
that  the  husband  went  with  the  seller  to 
thenotary,  and  that  the  lormer  Instrncted 
him  to  put  the  property  In  the  name  of 
the  wife;  that  the  notary  prepared  the  act 
In  Its  present  form ;  that  the  husband  and 
wife  went  together  to  the  notary's  office 
to  execute  theact;  that  the  act  was  either 
read  to  them,  or  that  tbe  notary  stated 
the  substance  of  it  In  such  words  aa  these: 
"This  la  an  act  in  which  Hrairy  Harris 
sells  to  Mrs.  B^lande,  purchasing  with 
her  separate  paraphernal  fondB.  tiiefollo  w- 
Ing  property,"  etc.;  and  that  the  parties 
then  signed  the  act.  The  notary  la  posi- 
tive that,  If  he  did  not  read  the  act,  he 
stated  to  tbe  partis  the  substance  of  it, 
and,  specially,  that  the  sale  was  to  the 
wife,  purchasing  with  her  separate  par- 
aphernal funds. "  The  husband  says: 
told  Mr.  Heivslmply  to  put  It  In  my  wife's 
name,  thinking  tbat  it  was  community 
proi)eTty;  it  did  not  make  any  difference 
in  whose  name  It  was,— hers  or  mine. " 
He  does  not  deny  that  the  act  was  read 
to  faUn.  ortfaat  its  substance  as  above  glv-. 
en  was  stated  to  him,  but  saya  he  did  not 
understand  the  meaning  of  tlie  words 
"separate  paraphernal  funds. "  It  strikes 
one  as  strange  that  a  person  who  under- 
stood so  well  what  waa  community  prop- 
erty, and  that  property  purchased  durli^ 
marriage  in  the  name  of  either  spouse  fell 
into  the  community,  should  have  be«i  ig- 
norant of  the  meaning  of  the  twme  "sepa^ 
rate  paraphernal  funds. "  Admitting  that 
tbe  terra  "paraitbomal**  might  be  cbJs< 
matlcal  to  the  lay  mtnd,  the  atatem^t 
that  tbe  purchaaewaawlthtJM  wUe'e^aep- 
arate"  funds  would  aeem  plain  mougfa  to 
any  ordinary  mind. 

Not  tbe  slOcbtest  suggestion  Is  made  of 
any  reason  why  the  title  should  have  been 
taken  In  tbe  name  of  the  wife,  U  It  was  In- 
tended to  give  It  the  character  of  an  ordi- 
nary community  purchase.  The  husband, 
the  bead  and  maaterof  tbe  coinaiu>itv. 
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was  present,  acttrely  participating  In  the 
neRutiation,  and  If  a  community  purchase 
wan  Intoided  the  natural  and  ordinary 
course  would  have  been  to  take  the  title 
in  his  name.  The  tailing  of  such  a  title 
in  the  name  of  the  wife,  under  such  circum- 
stances, is  certainly  UDUsaal,  and,  In  ab- 
sence of  explanation,  Improbable;  so  unu- 
sual that,  when  instructed  to  put  the  title 
In  the  name  of  the  wife*  the  notary  natu- 
rally and  apontaiwouBly  Intored  that  it 
waa  a  purcnase  for  her  separate  Interest, 
and  prepared  the  act  accordingly.  We 
have  no  proof,  except  the  bare  statement 
of  the  husband,  as  to  what  the  wife's  in- 
tentions were,  and  none  at  all  that  ahe 
did  not  understand  the  foil  meaning  of 
the  act  which  she  signed.  The  after  dr- 
enmstances  relied  on,  that  the  husband 
paid  the  taxes  on  the  property,  attended 
to  Its  repair,  and  made  Improvements 
thereon,  at  the  charge  of  the  community, 
have  little  If  any  significance.  Sucth  deal- 
ings by  the  husband  wltb  regard  to  the 
separate  property  of  the  wile  are  so  natu- 
ral and  common  that  they  have  no 
weight  upon  the  question  ol  title,  and 
codI<v  only  «  right  to  r^mbomement  out 
of  the  wife's  separate  estate. 

We  have  before  us  a  perfectly  clear  and 
unambiguous  contract.  In  a  recent  case, 
we  held,  (quoting  from  the  syllabus:) 
"  When  parties  reduce  their  contracts  to 
writing,  and  when  the  terms  of  the  writ- 
ing exhibit  no  uncertainty  oramblguity  as 
to  the  nature,  the  object,  and  the  extent 
ol  the  agreement,  it  is  presumed  that  the 
wri  ting  expresses  the  true  and  complete  un- 
dertaking of  the  parties.  •  *  •  Equity 
may  reform  and  correct  oven  contracts  un- 
ambiguous on  their  face,  on  clear  proof 
that,  through  fraud  or  error,  the  written 
Instrument  has  been  made  tuexptess  a  dif- 
ferent pnrposefrom  that  which  the  parties 
had  agreed  on,  and  had  Intmded  to  em- 
body therein;  but  tosupportthe  relief  there 
must  be  clear  proof  ol  the  antecedpnt  con> 
tract,  and  of  the  error  in  committing  it  to 
writing. "  Ker  v.  Eversbed,  41  La.  Ann. 
15,  6  South.  Bep.  666.  The  evidence  In  this 
case  furnishes  no  such  clear  proof. 

The  role  laid  down  by  us,  that "  a  hus* 
band  who  has  been  a  party  to  an  act  of 
purchase.  In  which  It  Is  declared  that  the 
pri«  belonged  to  the  wife  lu  her  parapher- 
nal right,  and'  that  the  property  is  to  be 
such,  cannot  afterwards  contradict  It," 
(Maguira  V.  Magulre,  40  La.  Aim.  5S0,  4 
South.  Bep.  492.)  is  founded  on  considera- 
tions of  public  policy,  and  the  security  of 
titles.  It  would  be  robbed  of  efficacy  if, 
aftor  the  death  of  the  wife,  he  could  open 
the  door  for  such  contradiction  by  simply 
saying  that  he  did  not  understand  the 
meaning  of  the  words  osed  is  the  eon- 
tract. 

It  is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  t)e  annulled, 
avoided,  and  reversed ;  and  It  Is  now  ad- 

iudged  and  decreed  that  the  opposition  of 
*.  M.  Glelch  to  the  final  account  be  and  is 
hereto  maintained,  and  that  the  adminis- 
trator be  ordered  to  account  foi*  the  prop- 
erty known  as  "No.  94  Fourth  Street," 
and  the  revenues  thereof,  as  the  separate 
property  ol  the  deceased,  and  to  amend 
Us  aoeoont  accordingly ,  without  pr«J  udlce. 


howcTer,  to  any  lawful  claims  which  the 
community  may  have  against  said  sepa- 
rate estate;  appelles  to  pay  coats  In  both 
courts. 

Behearing  refoaed* 


F&Bisa  ScHoou-BoABD  OF  East  FsLidANA 
T.  Packwood  et  al. 

(<fopr«me  Court  g  j^utetcwM.  April  7,  1880. 

ScHOOX^BoASDs— TBuavBin— BmuMiiin. 

1.  WheretheaetoaDdproceedin^ftofaschocd- 
board  are  within  the  scope  ol  its  authority,  and  It 
has  exaaiaed  the  atatements  and  vouchers  of  its 
treasurer,  and  improved  the  same,  and  grantad  a 
discharge,  tbey  aro  conclusive,  unless  said  ap- 
proval and  discbarge  were  obtained  on  false  state- 
ments and  fraudulent  vouchers. 

a.  The  burden  of  proof,  in  a  suit  to  rescind  a 
asettlement  with  a  school-hoard  for  fraud,  is  on  the 
plaintiff. 

8.  Although  the  treasurer  of  the  school-board 
may  have  kept  bis  books  in  an  irregular  manner, 
yet^  if  tbo  funds  In  his  hands  were  accx>unted  for, 
he  cannot  be  held  liable  because  bis  books  are  ap- 
parently different  from  taia  Bettlement  with  the 
school-board. 
iSyUahm  bv  the  Oawrt'i 

Appeal  from  district  court,  parish  of 
East  FeHciana;  Buckner,  Judge. 

John  atone.  Diet.  Atty.,  and  W.  R.  Rat- 
iAud,  for  appellant.  J.G.KiIbrame,Charlee 
B.  Leu,  and  F.  F.  Kero&n,  for  appellees. 

McEnsbt.J.  This  isasuitbythescbool- 
board  of  the  parish  of  East  Felislana 
against  George  H.  Packwood,  ex-treasur- 
er of  the  school-board,  and  tbe  sureties  on 
his  oJ13clal  bond,  for  the  sum  of  $10,U0U 
claimed  to  be  due  said  school-board  by 
the  defendant.  The  case  was  tried  by  a 
Jury,  and  there  was  a  verdict  and  judg* 
ment  thraeon  In  fav<»  of  defendants,  from 
which  the  school-board  has  appealed. 

The  defendant  was  the  treasurer  of  ai^d 
board  from  January.  1884.  to  the  4th  day 
of  September,  18S8.  A  new  school-board 
was  appointed  In  18S8,  and  the  books  of 
tbe  defendant  delivered  to  the  new  board. 
On  an  examination  of  these  books  the 
new  board  conceived  tbe  idea  that  Pack- 
wood  hud  not  fully  and  lalthlally  account- 
ed for  the  school  funds  In  his  custody  In 
his  quarterly  settlements  with  the  old 
board.  In  substance,  the  petition  alines 
that  the  settlements  of  Packwood  with 
the  board  were  false  and  fraudulent,  — 
based  on  false  statements,— and  that  s^d 
board  received  the  same  in  error,  and  in 
error  granted  a  discharge  to  said  Fack- 
.wood.  The  object  of  this  suit  Is  to  rescind 
the  settlements  made  between  the  schoot 
board  and  Its  treasurer,  and  the  annul 
ment  of  the  discharge  granted  to  him. 

The  acts  and  proceedings  ol  the  board 
were  within  the  scope  of  its  authority. 
The  settlement  and  discharge  must  be  pre- 
sumed to  be  correct  and  conclusive  unless 
tbe  same  were  obtained,  as  alleged  In  tbe 
petition,  throDgh  false  and  fraudulent 
statements  and  vouchers,  and  accepted  by 
the  board  through  error. 

The  burden  of  proof  Is  on  the  plaintiff 
to  prove  the  facts  which  would  annol  the 
settlements  and  dlBcharges  made  with  the 
school-board  by  tbe  defendant.  On  jtbe 
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trial  tbere  was  a  total  absence  of  any  encta 

Eroof.  The  defendaDt,  therefore,  might 
are  rested  his  defense  on  this  fallore  of 
the  plaintiff  board  to  show  the  fraad  al- 
leged In  the  i>etltlon. 

The  plaintiff,  It  seems,  relied  open  the 
entries  and  settlements  In  defendant's 
books,  and  the  fallnre  of  the  school-board 
to  hold  resnlarqnarterly  meetings,  when 
the  defendant  should  have  tendered  his 
quarterly  settlements.  The  books  may 
hare  been  Irregular  in  their  arrangrement, 
and  coDfosed  In  their  statements,  In  con- 
taining summarised  Instead  of  Itemised 
accounts,  ajid  the  school-board  may  not 
have  assembled  as  often  as  duty  prompt- 
ed; yet, It  thedefendant  tendered  his  quar- 
terly statements  when  the  board  met,  and 
accounted  for  all  funds  received  and  dis- 
bursed by  htm.  It  would  be  harsh  to  hold 
him  responsible  lor  his  deficiency  In  book- 
keeping, or  for  the  failure  of  the  school- 
board  to  meet  regularly,  and  receive  and 
examine  his  quarterly  statements.  If  the 
funds  In  his  nands  were  properly  admin- 
istered, and  reached  their  proper  destina- 
tion, he  Is  entitled  tocredlt  for  theamount 
legally  paid  out  by  him,  although  he  may 
have  been  at  fault  In  the  exact  and  prop- 
er arrangement  of  his  books,  and  may  not 
have  made  his  quarterly  statements  to 
tlie  school-board  at  the  time  appointed  for 
the  quarterly  meetings.  Rlmmons  r. 
Bonllc,  S!6  La.  Ann.  277.  It  Is  not  shown 
by  the  record  that  the  defendcmt  received 
any  greater  snmof  money  than  hecharged 
himself  with  In  his  statements  made  to 
the  schnol-board,  upon  which  his  several 
discharges  were  granted.  If  tbey  were 
false  tn  this  respect.  It  was  an  easy  mat- 
ter to  show  It,  as  the  sources  for  revenue 
for  school  piirpofwe  ore  tew,  and  the  tn- 
formatlon  necessary  to  show  the  amonnia 
rec^red  from  each  source  was  accessible. 

The  disbursement  of  the  tnnd  reaches 
only  a  tew  objects.  The  main  one  Is  for 
the  payment  of  salaries  of  teachers,  and 
the  others  for  repairs  to  school-bulldlngs, 
salary  of  secretary,  and  Incidental  ex- 
penses, amounting  in  the  aggregate  to  an 
Insignificant  sum,  when  compared  to  the 
amount  set  apart  for  the  payment  of 
teachers.  The  school-board  employed  the 
teachers,  and  must  have  known  the  num- 
ber of  teachers  to  whom  salaries  were  due, 
and  the  amount  of  such  salaries.  It  Is  its 
duty  to  order  repairs  and  Incidental  ex- 
penses; and  U  must  have  known  whether 
the  repairs  were  done,  and  the  Incidental 
expenses  Incurred,  and  the  amount  due  for 
each  Item  of  expense  thus  authorized.  It 
Is  not  probable,  therefore.  In  suchmattera, 
embracing  such  few  objects,  all  of  which 
were  within  the  knowledge  of  the  board, 
that  It  could  have  been  imposed  upon 
without  culpable  negligence  on  Its  own 
part.  There  Is  no  allegation  In  the  peti- 
tion, nor  is  tbere  any  evidence  In  the  rec- 
ord, that  even  snggestfl  negligence  on  the 
part  ot  the  school-board. 

A  most  significant  fact  In  the  caselsthat 
there  Is  not  a  teacher  complaining  of  the 
failure  to  receive  his  salary,  nor  Is  there 
any  one  complaining  of  not  receiving  what 
was  doe  him. 

At  vartona  tlmm  thedefendant  made  hfs 
settlements  vttii  the  achool-board,  and  re- 


c^ved  a  qoletiis  for  each  aetflement.  Tt» 
last  and  final  settlementwaa  made  on  July 
7. 1888.  The  minutes  of  the  school-board 
say  of  this  sectlement:  "The  treasurer 
submitted  his  reports  and  vouchers  to 
date,  which,  together  with  hto  books, 
were  examined  and  fonnd  correct,  with  a 
balance  of  988.95  on  baud,  after  which  the 
vouchers  were  bamed  by  the  board. "  The 
previous  statements  to  the  board  by  the 
defendant  were  lost  or  destroyed.  They 
were  In  the  custody  of  the  board.  A  sum- 
marized statement  of  each  settlement  was 
forwarded  to  the  state  sapwlnteadent  of 
education.  These  correspond  in  amoaat 
with  the  aettlemeote  with  tiie  acliool- 
board.  All  the  membere  of  the  school- 
board  signed  the  last  and  final  settlement 
on  7th  of  July,  1888.  W.  F.  Norseworthy 
was  the  president  of  the  board  during  the 
d^endant'sofHclal  connection  with  It.  He 
was  certainly  competent  to  examine  and 
audit  defendant's  acconats.  He  is  a  grad- 
uate of  Oentmary  College,  and  was  at  one 
time  a  professor  In  that  Instltntlon.  His 
testlqaony  Is  conclusive  as  to  the  settle- 
ments made  by  defendant  with  the  board. 
It  shown  that  all  statements  and  vouchers 
werecarefullyand  critically  examined,  par- 
ticularly the  last  and  final  account.  His 
testimony  is  corroborated  by  otfaw  mem- 
bers ol  the  school-board. 

There  are  some  minor  details,  relating 
to  clCTleal  errors,  that  it  will  not  be  nec- 
essaTj  to  discuss,  such  as  the  fee  received 
by  w.  B.  Rutland,  the  attorney  for  the 
school-board  In  this  suit,  which  figured  tn 
the  amount  attempted  to  be  charged  to 
the  defendant,  and  which  was  not  credited 
to  him,  and  defendant's  error  In  his  state- 
ment as  to  an  amount  which  he  imagined 
be  owed  the  school-board,  and  wblcn  be 
expressed  a  wtlllngnesB  to  pay,  bot  which 
on  investigation  was  found  stlU  to  be  in 
the  state  school  fund,  and  was  not  paid  to 
defendant. 

The  evidence  convinces  us  that  the  de- 
fendant honestly  and  faithfully  accounted 
for  all  the  school  funds  received  by  him, 
and  tbequletus  granted  bim  by  tbescbool- 
board  was  given  afteraearefnl  and  patient 
examination  of  his  aecoanta  as  treasnter 
of  aaid  board. 

Judgmmt  affirmed. 


Habuont  Club  v.  Nkw  Oblbaks  Gas- 
light Co. 

{Supreme  Court  of  Louisiana.  April  7, 1890. 

43  La.  Ann.) 

ArraASf-^UBiBDiOTiONU.  Amount— EviDBNOB. 
1.  The  Jurisdiction  of  this  coart  in  cases  Ilk* 
the  preHent  mutt  be  tested  by  the  pttoaniBry  amoaat 
or  value  In  dispute  according  to  the  nature  of  the 
action  as  disclosed  by  the  subBtantlal  allegations 
of  tbe  pleadings,  and  not  by  mere  jurisdicUonalalr 
legations  or  affidavits  of  one  of  tba  parties. 

S.  Tbe  record  sbows  that  tho  peouniuy  vmlns 
in  dispote  here  does  not  exeoed  •a.wNL 

(5l/IIabiM  by  Me  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Kino,  Judge. 

B.  L.  LaMarua^  for  appellant.  Back, 
DlnkelspteJ  A  Harty  tor  appellee. 

Fbnneb,  J.  We  are  confronted  with  a 
cballen^  to  our  iurisdlction  mttoM  nato- 
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ri»  orer  tMs  appeal,  wbleb  we  are  bcnmd 
to  detennlne.  The  facta  are  almple  and 
nndtspated.  The  HarmonyClab  had  upon 
ItB  premlaea,  faralBhed  by  the  Oaa-Llfcbt 
Company,  what  Is  called  a  *'45-Light  Me- 
ter," adequate  to  tbe  sapply  and  reglBtry 
of  all  its  gas  burners.  In  common  wl  th 
many  other  gas  consumers,  It  adopted  the 
system  of  electric  lighting;  and  itanaeol 
gas  became  only  occasional,  and  greatly 
reduced.  Tbe  gas  company  adopted  cer- 
tain rales  applicable  to  this  class  of  con- 
snmOTS,  the  meaning  and  effect  of  wblch 
are  that  it  would  only  furnish  meters  pro- 
portioned In  slM  to  the  amount  of  gas 
consumed;  that  a  46-llght  meter  would 
only  t>e  supplied  or  eontlnaed  when  the 
monthly  gas  bill  was  at  least  eight  dol- 
lars per  montb,  or  If,  lesa,  upon  the  pay- 
ment of  an  extra  rental  of  tour  dollara  per 
month.  A  copy  of  these  rules  was  served 
upon  the  club,  and  notice  was  given  that, 
unless  compiled  with,  its  meter  would  be 
removed,  and  replaced  by  a  smaller  one. 
Tbe  dub,  bedng  unwilling  to  comply,  and 
denjrlng  the  right  of  the  gaa  company  to 
adopt  or  «iforce  such  mles,  Instituted  this 
suit  for  an  injunction  prohibiting  the  lat- 
ter'from  removing  or  interfering  with  the 
meter  then  upon  its  premises.  The  gas 
company  responds,  affirming  its  right  to 
adopt  and  enforce  the  rules  In  questlOD. 
This  is  the  sole  Issue  involved  in  the  case. 

It  it  should  be  determined  that  the  gas 
company  has  tlie  right  to  adopt  and  en- 
force the  rules,  the  injunction  necessarily 
falla.  If,  per  contra.  It  has  no  such  right, 
the  Injunction  stands.  What  Is  the 
amount  or  pecuniary  value  Involved  In 
such  a  suit?  It  Is  not  pretended  that  the 
gas  company  will  Interfere  with  the  meter 
if  the  club  consnmes  gas  to  the  amount  of 
eifcht  dollars  per  month,  or  If,  consuming 
less,  It  pays  tour  dollars  additional  tor 
the  rent  of  the  meter.  It  la  not  dented 
that  the  club  Is  bound  to  pay  for  the 
amount  of  gas,  large  or  small,  actually 
consumed  by  It.  Ther^ore  tbe  only  value 
possibly  involved  is  tbe  right  of  tbe  com- 
pany, in  a  certain  contingency,  to  chai^ 
per  month  for  the  use  of  Its  meter, 
or  $48  per  ann  um .  It  t  Uis  were  a 
right  In  parpetao,  it  would  be  difficult  to 
find  an  Investor  who  would  pay  $2,000  for 
the  privilege  of  collecting  $48  per  annum. 
But,  in  point  of  fact,  tbe  gas  company's 
charter  expires  in  8S  years;  and  a  simple 
calculation  would  abow  that,  if,  If  collect- 
ed during  that  period,  tbe  gross  amount 
would  not  excMd  $1,700.  Moreover,  the 
dab  Is  not  the  owner  of  the  building,  but 
a  lessee,  and  Is  only  interested  during  the 
term  of  Its  lease,— tbe  extent  of  which  Is 
not  shown,  but  Is,  presumably,  limited. 
We  are  not  concerned  with  the  damages 
which  the  club  might  faavesntfered  had  Its 
gas  supply  been  cat  off  or  diminished  as 
threatened.  No  such  damaid^es  have  ac- 
crued or  will  accrue.  If  thelnjuncUonhere- 
In  be  perpetaated,  that  will  prevent  sadi 
injury.  If  it  be  dissolved,  tbe  act  of  the  gas 
company  will  be  declared  lawful,  and  no 
such  claim  can  arise.  We  have  repeatedly 
held  that  the  Jurisdiction  of  this  court 
must  be  tested  in  such  cases  by  the  pecun- 
iary amount  or  value  in  dispute,  accord- 
lag  to  tbe  nature  of  tbe  action  as  disclosed 


by  the  substantial  allegattoiwottbeplead- 
ings,  and  not  by  the  mere  Jurisdictional 
allegations  or  affidavits  of  the  parties. 
Buddlg  V.  Baldwin,  88  La.  Ann.  804. 
State  V.  Mlscar,84  La.  Ann.  834;  Wllklos 
V.  Oantt.83  La.  Ann.  929;  Green's  Oase, 
Id.  1191. 

Most  of  the  eases  quoted  by  appellant  on- 
ly concern  tbe  right  to  sue  and  to  enjoin, 
neither  of  wblch  rights  are  controverted 
here.  We  decline  to  follow  him  into  the 
records  In  the  cases  of  Callery  v.  Water- 
works Co.,  86  La.  Ann.  799,  State  v.  Levy, 
86  La.  Ann.  942,  and  Ernst  v.  Water-Works 
Co.,  39 La.  Ann.  551.2  South.  Rep.  415,  in  or- 
der to  determine  whether  or  not  we  bad  Ju- 
risdiction in  those  cases.  The  opinions 
show  that  no  such  qaeetlon  was  raised  or 
passed  npou.  Had  it  been,  we  should  have 
applied  to  them  the  same  rules  nowstated. 
If  inadvertently,  and  In  absence  of  sugges- 
tion to  that  effect,  we  exercised  Jurisdic- 
tion which  we  should  ha  ve  declined, 
(which  we  by  no  means  admit,)  such  er^ 
ror  neither  harms  nor  benefits  the  plaintiff 
here,  whose  rights  must  be  decided  accord- 
ing to  law. 

It  is  therefore  ordered  that  this  appeal 
be  dismissed  at  appellant'acost. 


Statb  v.  Butler  et  a?. 

(Aunvme  Court  of  LouUiana.  Uaitih  17,  1890l 

iSi  La.  Ann.) 

Cbhoxal  Lav—Hotioit  ik  Abribt  or  Jtmansr 
— Appbai. 

1.  A  motion  Id  arrest  of  Judgmrat,  by  the  pr^ 
dpsl  oonvloted  defendant  that  the  mdlctmeikt 
obarg^lng  his  acquitted  oo-aefendante,  as  acoeBso- 
ries,  18  ntally  defective,  aatbey  ought  to  have  been 
prosecQted  as  prinoipals,  is  qaixotto  and  unworthy 
of  notice. 

2.  A  bill  of  exception  to  the  ruling  of  the  dis- 
trlot  Judge  on  a  motion  for  a  new  tiiaX  on  the 

S'onnd  that  the  verdict  is  contrary  to  law  and  ev- 
enoe  will  not  be  oonsidered  on  appeaL 
(SuUdbUB  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Iberville;  Talbot,  Judge. 

AiexSsbert,  Dist.  Atty.,  and  Walter  H. 
J2ojfei»,Atty.aen.,fortlieatate.  Cbaa,  A. 
Moxbuaroai^,  tor  defendant. 

Bbbhudbe,  O.  J.  Butler  was  proseooted 

for  shooting  with  Intent  to  murder,  was 
convicted,  and  sentenced  to  hard  labor. 
The  other  defendants,  Cass  and  Scott,  were 
Indicted  as  accessories  before  the  fact,  and 
acquitted.  Butler  complained  that  the 
verdict  against  htm  was  contrary  to  law 
and  evidence,  claiming  a  new  trial.  He 
further  complained  that  the  indictment  la 
fatally  defective  In  this:  that  his  co-de- 
fendants, prosecuted  as  accessories,  sbould 
have  been  indicted  as  principals ;  there  be- 
ing no  accessories,  in  law,  to  the  crime  of 
shooting  with  intent  to  kill.  Tbe  district 
Judge  overruled  the  motion  for  a  new 
trial  and  that  in  arrest  of  Judgment,  and 
bills  WOTe  reserved. 

The  bill  to  the  denying  of  tbe  motion  tor 
a  new  trial  Is  not  worth  notice,  and  that 
to  the  overruling  of  the  motion  In  arrest 
Is  altogether  unfounded.  What  is  it  to 
Butler  that  his  co-defendants,  who  were 
acquitted,  were  or  were  not  properly  In- 
dicted 7  He  cannot  be  permitted  to  cbam- 

Digilized  by  VjOOglC 


510 


BOUTHEBXr  KEFOBTHB.  Vol.  7. 


^OB  any  of  tiie  risrhts  which  tb«r  mlsht 
IiaTeaaaerted  and  did  not  nT^e.  They  are 
satisfied  with  the  result  of  thelrease.  Bnt- 
tor's  complaint  that  his  co-defendants 
werp  Improperly  Indicted  la  simply  qoix* 
>ttc. 

Judgment  affirmed. 


Heath  r.  Hbath. 

(BupretM  Ctourt  of  LoutHama,  April  7,  1800. 
a  lo.  Ann.) 

DiTOBOK— ABlXDOniBNT— DOMICILB— JfrsnDio- 

TION. 

1.  TheabsiidoDmeDtb70neofthemarrledper- 
BOW  of  the  other,  to  be  made  the  grouod  of  separa- 
tion fnan  bed  and  board,  mast  orivlnate  in  this 
•tate,  where  tbere  is  a  matrimonial  domicile. 

S.  Where  the  matrimonial  domicile  was  in 
Massachasetts,  and  the  abandonment  ooourred 
there,  and  the  husband  moved  to  LoQislaQa,  where 
he  acquired  a  residence,  and  the  wife  refused  to 
come  to  this  state,  he  cannot  sne  In  the  ooarts  of 
Louisiana  for  a  separation  from  bed  and  board. 

8.  Tbe  wife  never  having  been  in  Louisiana, 
Um  husband  and  wife  oonld  nofc  in  her  absenoe  ao- 
qnire  a  matrimoolaldoiiiioUehere,  and  hare  aooia- 
mon  dwelling,  to  which  she  oould  be  inmmoaed  to 
return. 
(SyUalruB  hy  tha  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Kino,  Jud^e. 

iZ/ce  <ft  iirrastroo^,  for  appellant.  A,  B. 
PbUtpSt  for  appellee. 

McEnbbt,  J.  The  pUlntlfl  Instltnted 
this  suit  for  aseparatlon  of  bed  and  board 
from  his  wife.  A  curator  a<f  Aoc  was  ap- 
pointed to  represent  the  abeent  wife,  who 
filed  an  exception  of  no  cause  of  action* 
which  was  eustalned,  from  which  Judff- 
ment  the  plaintiff  appealed. 

The  allegations  in  the  petition,  which 
are  taken  as  true  for  tbe  purpose  of  theex- 
cepUoUt  are  that  the  plaintiff  and  dtfendant 
were  married  In  the  state  of  Maine  In  the 
year  1856;  that  they  afterwards  moved  to 
and  resided  In  the  state  of  Massachusetts, 
when  In  1878 the  defradantwlteabandoned 
the  common  dwelllne;  that  In  1882  the 
plalntlD  husband  came  to  New  Orleans, 
where  he  acquired  a  pwmanent  residence 
and  established  his  domicile,  and  has  resid- 
ed In  Louisiana  since  that  time;  that  the 
defendant  wife  refused  to  retnm  to  thecom- 
mon  dwelling;  in  Massachusetts,  and  per- 
sists In  refUHing  to  come  to  the  domicile  of 
tbe  husband  in  Louisiana. 

From  this  statement  of  facts.  It  is  evi- 
dent that  the  parties  to  the  marriage, 
which  was  consnmmated  In  Maine,  did 
not  contract  the  marriage  under  the  laws 
of  this  state,  or  with  reference  to  the  same. 
The  abandonment  complained  of  did  not 
originate  in  Louisiana,  but  occurred  and 
continued  In  Maesacbusetts  long  before 
the  plaintiff  came  to  the  state  to  reside 
therein.  The  conrte  of  Louisiana  will  not 
entertain  suits  for  separation  of  bed  and 
board,  and  for  divorce,  In  matters  which 
occurred  In  another  state  before  the  mar- 
ried parties  acquired  a  domicile  In  the 
state.   Edwards  v.  Green,  9  La.  Ann.  817. 

In  this  case  the  parties  to  the  marriage 
never  had  a  matrimonial  domicile  in  ttiis 
state,  as  the  wife  has  never  been  here  with 
her  hnsband.  There  never  has  been  a 
common  dwfllUnc  here»and  therefore  the 


wU6  en  old  not  abandon  It.  HvDer  ▼.  Hil- 
ton, 18  La.  Ann.  1;  Champon  t.  Gbampon, 
40  La.  Ann.  80, 8  Sooth.  Bq».  887.  The  in- 
stant case  Is  Identical  with  MaUer  t.  Hil- 
ton. < 

In  the  case  of  Larqul6  v.  His  Wife; 
40  La.  Ann.  469,  4  South.  Rep.  335,  to 
which  we  hare  been  referred  by  plaintiff's 
eonnsd,  the  wife  had  resided  in  Louisiana 
with  her  husband,  who  had  acqolred  a 
domicile  In  the  state.  She  abandoned  the 
common  dwelling  after  tlie  husband  and 
wife  had  established  a  domlclie  here.  In 
the  Instant  case  tbeabandonment  originat- 
ed and  continued  la  another  state.  The 
married  parties  have  never  resided  to- 
gether in  the  state,  and  have,  therefore, 
never  acquired  any  matrimonial  domicile 
in  Louisiana  to  which  the  wife  oonld  be 
summoned  to  retnm. 

Judgment  affirmed. 


State  v.  Stakes. 

iSmrm*  Court  of  Lmtttkma.   Mbrdi  17,  ISMl 
43  La.  Aim.) 

CnntnfAL  Law — AprBAi/— Vbrttb. 
The  snpreme  ooart,  having  no  Jnrisdlqtfon 
of  taatB  in  onminal  oases,  can  sAord  so  r^iex  to 
an  appellant  who  oomplainB  that  Uuvannelwd  not 
been  proveo  on  his  triaL  That  siattsr  was  eanli^ 
tively  the  provlaoe  of  tbe  joiy. 
(SifUatma  by  ^^e  Court.) 

Appeal  from  district  court,  parish  of  As- 

censlou;  Udffrl,  Judge. 

2'ie  Attorney  General,  for  the  State. 
Fredrick  Duffel,  for  defendant. 

Poch£,  J.  Thecomplalntof  theacensed, 
who  appeals  from  an  unqnallfled  verdict 
of  murder,  is  error  on  the  part  of  l^e  trial 
Judge  In  refusing  him  a  new  trial.  The 
groand  of  his  motion  was  faUare  on  the 
part  of  the  state  to  prove  the  renoe  of  tbe 
crime  charged  against  blm. 

The  Tmue,  lUce  any  other  fact  In  the 
chain  of  evidence  required  to  convict  the 
accused.  Is  exclnsivdy  within  tbe  provluce 
of  the  Jury,  with  which  the  appellate 
court,  vested  with  Jurisdiction  over  the 
law  of  the  case  only,  has  no  right  to  inter- 
fere. 

The  argument  of  counsd,  based  on  tbe 
line  of  authorities  under  which  this  eonrt 
deals.  In  criminal  cases,  with  qnoetdons  of 
law  blended  with  facts,  cannot  avail  htm 
In  a  matter  of  fact  affpctlng  proof  of  the 
guilt  or  Innocence  of  tbe  accused  as 
charged.  The  cases  which  he  quotes  have 
reference  to  questions  Involving  the  man- 
ner of  conducting  tlie  trial,  and  of  dispofr 
ing  of  Its  incidents,  but  not  to  questions 
of  fact  to  be  submitted  to  and  considered 
by  the  Jnry  alone.  State  v.  Hyland,  36 
La.  Ann.  87;  State  v.  Nelson,  32  La.  Ann. 
842.  This  appeal  Is  entirely  covered  by  the 
decision  of  this  court  in  State  v.  Nettles, 41 
La.  Ann.  323,  6  South.  R^.  662,  in  which 
the  syllabus  reads:  **  A  complaint  that.  In 
a  criminal  prosecution,  there  was  no  proof 
of  the  Venue,  involves  a  question  of  fact 
exclusively  within  the  province  of  the  Inry, 
and  over  which  the  supreme  court  has  no 
Jurisdiction. " 

Should  it  happen  that  we  had  abaolute 
proof  o(  such  a  tact,  we  would  be  as  pow- 
erless to  r^ve  the  apptilai|t  as  wawoold 
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be  flhonld  W9  Mlere  and  know  that  be 
had  not  committed  the  deed  for  wtalcta  be 
stands  convicted.  We  are  constrained  to 
repeat  here  that  In  criminal  cases  we  have 
no  power  or  antborilj^  to  review  the  flnd- 
1ns  nf  the  ]ory  on  any  qDesttoa  of  fact. 
Jadsment  affirmed. 


Dbtsoalc  v.  BiiiOxi  Cantono  Faotobt. 
iSuprems  Court  qf  Mltsiartppt.  Hay  26,  1890.) 
Jusnoss  or  the  Pbacb— Jurisdiotion  — AttjlCE- 

MBNT— LBVT— AFPIDATIT. 

1.  The  bolder  of  two  bills  of  exchange  accept- 
ed at  different  times,  mataring  at  different  times, 
and  each  within  the  jurisdictional  amount  of  a^us- 
tioe  of  the  peace,  maj  uu^ntain  separate  actiona 
on  each  in  jostioe'a  court,  thoui^  together  they 
exceed  the  jDstice'sjarladlotion,  and  though,  at  hla 
election,  he  might  have  sued  on  both  in  one  aotion 
in  the  circuit  oourL 

8.  Where  the  IndorsemeDt  of  an  officer  on  a 
writ  of  altaobment  ataowi  a  snffloient  levy  on  land 
tf  wild  or  unoccupied,  but  insuffii^eiit  If  cultivated 
or  occupied,  the  supreme  court,  in  an  action  to 
have  the  attachment  set  aelde,  will  troat  the  levy 
as  a  valid  levy  on  wild  or  nnoocnpied  land,  In  tlw 
absence  of  any  averment  in  the  debtor's  IdU  that 
the  land  was  in  fact  oulUvated  or  occupied. 

a.  Under  Kav.  Code  Mlsa.  1880,  {  3423,  which 

Erovidee  that.  If  defendant  in  attachment  pn>ceed- 
igft  can  be  f onnd,  the  ofBcer  serving  the  writ  shall 
summon  him  to  appear  and  annnr  Uie  action,  a 
failure  by  the  olBlcer  to  summon  defendant  or  ta- 
show  that  be  oonld  not  be  (oDad  I*  tataL  to  the  at- 
tachment prooeedlng. 

4.  Failure  by  an  attaching  creditor  to  oomp^ 
with  Rev.  Code  Miss,  laao,  {8487,  which  requires 
Um,  in  case  of  attachment  against  a  non-resident 
defendant,  to  file  **wlth  tha  proper  oUoet  his  alS- 
davit,  tf  the  affldavlt  for  the  attaobment  does  not 
contain  snoh  notice,  showing  the  post-offlce  address 
of  the  defendant,  or  that  he  has  made  diligent  ia- 

Slry  to  ascertain  It  wlOiout  sacoeas, "  wilTnulll^ 
subsequent  proceedings  In  the  cause. 

Appeal  from  chancery  court,  Harrison 
county;  S.  Evans,  Chancellor. 

BUI  by  William  Drysdale  against  the  Bi- 
loxi  Canning:  Factory  to  set  aside  cwtaln 
decda  as  a  cload  on  bis  'tttle.  From  a  de- 
cree in  defendant's  favor  complainant  ap- 
peals. Rev.  Code  Miss.  IRSO,  §  2190,  vests 
Justices  of  the  peace  with  luriedlcClon  over 
actions  where  the  debt  or  d«nand  dues 
not  exceed  fl50.  Section  S434,  rtiatlsK  to 
attachment  proceedings,  after  preecriblns 
the  manner  of  levying  on  cnltlvated  or  oc- 
enpied  land,  provides:  "But  In  the  event 
tbe  land  la  wild,  nncnltlvated,  or  nnoecn< 
pled,  a  return  npon  the  writ,  by  the  prop- 
er officer,  that  he  has  attached  the  land, 
giving  description  thereof  by  numbers, 
metes,  and  bounds,  or  otherwise,  shall 
be  a  aaffidrat  levy  without  going  upon  the 
land." 

Calboon  A  Qnm  and  JS.  SetkJ,  for  appel- 
lant. 

Woods,  C.  J.  Appellee  sued  out  two  at- 
tachment writs  against  appellant  on  the 
same  day,  before  a  Justice  ol  the  peace  of 
Harrison  county,  alleging  In  one  case  an 
indebtedness  of  appellant  evidenced  by  an 
accepted  bill  of  exchange  of  January  6, 
1888.  for  tl47.66,  and  In  the  other  case  an 
Indebtednessof  appellant  evidenced  by  an- 
other bill  of  exchange,  of  December  27,1867, 
tor  ^147.60,  and  both  on  theground  of  non- 
residCTce  of  apiwllant.  There  wss  judg- 
nunt  at  tha  return  term,  for  the  amount 


elidmed  In  bolli  casea.  There  was  no  re- 
turn by  the  officer  execs  ting  these  writ* 
showing  whether  tbe  defendant  therein 
had  or  bad  not  been  found,  indeed,  the 
officer  made  no  return  whatever  as  to  his 
execution  of  his  process  upon  the  delend- 
aitt.  There  was  no  affidavit  made  by  the 
plaintiff  below  setting  forth  defendant's 
post-offlce  address,  beyond  the  limits  of 
this  state,  nor  any  affidavit  stating  an  in- 
ability to  cucertaln  each  address.  Tbe 
levy  of  both  writs,  as  shown  by  tbe  offi- 
cer's return,  was  a  sufficient  levy  npoo 
wild  or  unoccupied  real  estate,  but  was  in- 
sufficient as  a  levy  upon  cultivated  or  oc- 
cupied realty.  A  Judgment  was  rendered, 
aa  has  been  stated,  In  both  cases  In  th( 
Justice's  court  against  Drysdale,  tbe  de- 
foidant  below.  Executions  were  Issued 
npon  these  Judgments,  and  the  lands  sold 
nDderthem,and  thesame  purchased  bytbe 
Canning  Company,  the  plaintiff  In  those 
proceedings,  and  deeds  were  made  accord- 
ingly by  the  officer  selling  under  the  execu- 
tions. The  appellant  thereafter  exhibited 
his  bill  In  the  chancery  court  of  Harrison 
county,  praying  a  cancelation  of  these 
deeds  as  clouds  npon  bis  tltJe.  A  decree 
pro  conl^sao  was  taken  against  the  ap> 
pellee,  and  on  final  bearing  the  appellant's 
bill  was  dismissed  without  prejudice,  and 
from  this  decree  the  complainant  In  the 
chancery  court  appeals  to  this  court. 

It  Is  assigned  for  error  that  the  JusHce 
of  the  peace,  In  tiie  original  suits,  was 
without  jurisdiction,  and  that  Its  Judg- 
ments were  therefore  void.  It  Is  asserted 
by  appellant's  couns^  that  both  debts, 
evidenced  by  tbe  separate  bills  of  ex- 
change, being  due, and  botJk  aggregatlnga 
sum  exceeding  $160,  they  could  bethe  basis 
of  but  one  attachment  suit,  and  that  such 
suit  was  triable  only  in  the  circuit  court. 
Willie  the  aggregate  of  the  two  debts  ex* 
oeeds  $160.  as  stated  by  eonnsel,  yet  the 
amount  of  each  debt  or  demand  does  not 
exceed  $160.  This  was  clearly  an  instance 
of  the  creditor  having  two  separate,  dis- 
tinct causes  of  action.  There  was  not  one 
cause  of  action  made  up  of  .several  items. 
It  was  not  a  case  of  cutting  ap  one  cause 
of  action,  whereby  several  suits  were  Im- 
properly made  pomlble,  by  reason  of  thus 
dividing  up  the  items  In  oneoriji^nal  canse 
of  action.  There  were  two  bills  of  ex- 
change, accepted  at  dlfferenttlnie8,matnr 
Ing  at  different  tlmee,  and  for  different 
amounts,  and  they  were  indubitably  sua* 
ble  at  different  times.  The  creditor  might 
have  sued  upon  both  in  one  action  In  the 
clrcnlt  court.  If  he  had  so  elected:  but  it  Is 
Impossible  to  see  why  he  should  nut  be 
permitted  to  sue  separately.  Id  any  appro- 
priate form  of  action  that  would  most 
surely  and  most  quickly  enable  him  to  col- 
lect his  debt.  In  any  court  having  Juris- 
diction of  each  separate  demand.  We  are 
of  opinion,  then,  that  tbe  Justice  bad  Ju- 
risdiction of  the  suits.  McLendon  v.Pass, 
66  Miss.  110,  6  South.  Sep.  284. 

It  Is  also  assigned  for  error  that  the 
levy,  In  each  case,  in  the  attachment  suits, 
by  tbe  officer  holding  the  writs,  was  a  nul- 
lity ;  the  retura  of  the  officer  not  showing 
that  he  "  went  to  the  honse  or  land  of  the 
defendant,  orto  the  person  or  house  of  the 
person  in  whose  pcwsesslon  l^sarae  may 
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be,  and  then  and  there  declared  that  he  at- 
tached the  Bame  at  the  enlt  of  the  plain- 
tiff. Qranting  that  the  levy,  aa  shown 
by  the  return  of  the  officer  Indorsed  on  the 
writ,  la  of  the  vicious  character  claimed  by 
app^lant'8  counsel,  as  a  levy  upon  cultl 
Tated  or  occupied  land,  yet  It  Is  good  as  a 
levy  upon  wild  or  unoccupied  land,  and 
the  bill  of  complaint  filed  by  Drysdale.  the 
appellant,  contains  no  averment  that  the 
lands  in  question  were  cultivated  or  occu- 
pied, and  we  mnut  treat  It,  therefore,  as  & 
valid  levy  on  wild  or  anoccupled  land. 

The  contention  of  appellant  touching  the 
Itregolarlty  and  Invalidity  ol  the  publica- 
tion and  notice  to  the  defendant.  In  the  at- 
tachment suits  before  the  Justice  of  the 
peace,  appears  to  be  well  taken.  Section 
3428,  Code  1880,  provides  that  "if  the  de- 
fendant can  be  found,  the  said  oBlcer  shall 
also  summon  him  to  appear  and  answer 
the  action. "  This  requirement  of  law  was 
wholly  ignored  by  the  officer,  and  his  re- 
turn on  the  writ  wholly  faila  to  disclose 
whether  the  defendant  could  be  found  In 
bis  county.  There  was  a  total  omission 
by  the  officer  to  either  summon  the  de- 
fendant, or  show  that  he  could  not  be 
found.  In  the  affidavit  forthe  attachment 
writ,  the  plaintiff  below  had  stated  under 
oath  that  Drysdale,  the  defendant  there, 
was  a  non-restdeaat,  bat  netttaer  in  that 
affidavit,  nor  elsewhere  In  the  record,  does 
It  appear  that  any  showing  was  made  as 
to  his  post-office  addrras  in  the  state  of 
his  residence.  The  proviso  to  section  2437 
makes  It  Imperative  upon  the  attaching 
creditor  to  "file  with  the  clerk  bis  affida- 
vit, it  the  affidavit  for  tbe  attachment 
does  not  contain  such  atatemmt,  ahowlDg 
the  post^offlee  ot  the  defendant,  or  that 
he  has  made  diligent  inquiry  to  ascertain 
it,  without  success;'*  and  section  2472 
makes  the  provision  Just  quoted  applica- 
ble to  suite  in  attachment  before  Justices 
of  tbe  peace.  Tbe  flagrant  disregard  of 
these  plain  statutory  requirements,  de- 
signed to  give  a  nou'resldent  defendant 
notice  of  the  pendency  of  an  attachment 
suit  against  him,  must  be  held  to  vitiate 
and  nullify  all  subsequent  proceedings  in 
the  causes.  Without  any  former  adjudi- 
cations on  this  point,  (and  there  are  sev- 
eral In  oar  reports,)  it  seems  incredible, 
almost,  that  any  sane  suitor  should  b^ln 
proceedings  under  our  attachment  laws, 
and  hope  to  win  in  a  legal  conteat,  In  de- 
spite of  his  gross  n^Ieet  of  the  simplest 
and  plainest  provisions  ot  the  statutes  on 
the  subject  ot  attachments.  From  the  rec- 
ord, as  it  appears  here,  the  appellant  was 
antltled  to  bavetbereltet  prayed  in  his  bill. 

Beveraed,  and  decree  berew 


NATCOKS  GOTTON-MiLLS  Co.  V.  MULLINS 

et  »1. 

(awpreme  Court  of  MiasUtippi.   May  36, 18d0. ) 

DSATH  BY  WBOltOrCL  AOT  —  AOTION  BT  WiDOW. 

Under  Rev.  Code  Miss.  IH80,  $1610,  glvioff  the 
widow  of  a  person  whose  death  nas  caused  bv  the 
wrongful  aot  of  another  the  right  to  sue  there- 
for, and  providing  Uiat,  where  she  has  children, 
the  smooot  reoovered  "  ibaU  be  distributed  as  [»er- 
■onal  j^operty  of  the  hnsliand, "  the  widow,  pand- 
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lug  an  appeal  by  defendant,  may  ecsapromifle  the 

case  by  accepting  a  certain  turn  in  saliBfaotloa  of 
the  judgment,  and  such  compromise  la  binding  on. 
decedent's  infant  children. 

Appeal  from  chancery  court,  Adams  coun- 
ty;  W.  B.  Trioo,  Cbaneellor. 

Henry  MulUns  was  killed  by  the  explo- 
sion of  a  boiler  In  the  factory  ot  the  appel- 
lant corporation,  leaving  surviving  taim 
his  widow  and  two  minor  children.  The 
widow  brought  suit  against  the  appellant 
corporation,  under  section  1510  of  the  Code 
ot  1880,  to  recover  damaKes  for  the  death 
ot  herbusband.  Sherecovered  a  Judgment 
for  96,000,  from  which  the  corporation  ap- 
pealed, said  uppeal operating  as  asuperse- 
deas;  bat,  before  the  ^pealeould  be  heard 
and  determined  by  tbe  supreme  court,  tbe 
widow  compromised  the  case  for  $1,000,  and 
entered  satisfaction  ot  tbe  Judgment.  The 
appellees,  the  two  minor  children  of  Mul- 
Uns, filed  this  bill  against  the  appellant 
corporation  to  fix  a  charge  agalust  aaid 
corporation  for  the  sum  ot  94.000,  being 
two-thirds  of  the  amount  of  the  96.000 
Judgment  compromised  by  their  mother, 
claiming  that  the  mother  had  nu  author- 
ity to  release  their  said  share  ot  the  Judg- 
ment: that  her  compromise  only  went  to 
her  one-third  share.  The  corporation  de- 
murred to  this  bill.  Said  demurrer  was 
overruled,  hence  this  appeal. 

Bev.  Code  Miss.  1880,  §  1610.1b  as  fol- 
lows: "Whenever  the  death  of  any  person 
shall  be  caused  by  any  such  wrongful  or 
negligen  act  or  omission  as  would.  It 
death  .ad  no',  ensued,  have  entitled  the 
partyinjured  or  damaged  thereby  to  main- 
tain an  action,  and  recover  damages  in 
respect  thereof,  and  snch  deceased  person 
shall  bave  left  a  widow  or  children,  or 
both,  or  husband  or  father,  the  person  or 
corporation,  or  both,  that  would  have 
been  liable  it  death  had  not  ensued,  and 
the  repreeentativea  of  such  person,  shall 
be  liable  tor  the  damages,  notwithstand- 
ing the  death;  and  the  action  may  be 
brought  in  the  name  of  the  widow  for  the 
death  ot  her  husband,  or  by  the  husband 
for  the  death  of  his  wife,  or  by  the  parent 
for  the  death  of  a  child,  or  In  the  name  of 
a  child  forthe  death  of  an  only  parent; 
the  damages  to  be  for  the  use  ot  each  wid- 
ow, husband,  or  child,  except  that,  in  case 
a  widow  should  bave  children,  the  dam- 
ages shall  bedlstribnted  as  personal  prop- 
erty of  the  husband.  In  every  such  action 
the  Jury  may  give  sucta  damages  as  shall 
be  fair  and  Just,  with  r^erence  to  the  In- 
Jury  rraultlng  rn*m  such  death  to  the  per- 
son suing;  but  every  such  action  shall  be 
commenced  within  one  year  after  the 
death  of  such  deceased  person. " 

Afar£/n  A  Lanoeua  ajid  T.  Otia  BakeVt 
tor  appellant.  Pmby  A  Ginton,  for  appel- 
lees. 

Campbell,  J.  The  widow  alone  had 
the  right  of  action,  and  she  had  the  right 
to  accept  satlafaction,  and  discharge  the 
d^endant.  Code,  §  1510.  Her  children 
must  look  to  her,  and  not  to  tbe  defend- 
ant. A  mother's  love  is  a  sufficient  safe- 
guard against  improperly  acquitting  a  da- 
tendant  from  liability,  and  the  law  in  such 
cases  as  this  has  eommltied  the  Inteceati 
uf  cidldrrat  to  tb^  mother.  To  her  la  corn- 
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mittad  tiMTfiitt  of  action,  and  ihe  alone 
maj-  control  it.  Stepbena  r.  Bailroad  Co., 
10  Lea,  418;  McNamara  r.  SlarenB,  76  Mo. 
829. 

Decree  rerenwd,  demurrer  mstalned,  and 
blUdJunlned. 


Cddabao  t.  Stbons. 
<SlVnnM(7ourt<tf  AOwisHppi  HarM.  1890.) 

BCMMOHS— KOK-BflaiDBSTB. 

Bar.  Code  Hiss.  1880.  S  1S&7,  proTiding  that 
■ervioe  of  "aninmoDs  "  on  a  Doa-resident  defendant 
"fthaJl  be  In  lieu  of  a  publication  of  inch  snmnion*, 
and  shall  authoriie  further  proceeding*  against 
such  defendant  as  if  be  had  been  duly  summoned 
In  this  state, "  does  not  authoriie  a  personal  Jndg 
mentuainstanon-restdeQtsoserrea;  section 2467 
proTiduis  that,  on  Judgment  by  default  against  a 
non-rearaant  woo  haa  bean  serred  as  provided  in 
ieotton  1867,  no  eMootioo  riiall  issne  enept  agiaoat 
tha  proper^  attached  in  the  suit. 

Appeal  from  circuit  court,  Jackeon 
county;  S.  H.  Tbkba.l,  Judge. 

Action  by  H.  M.  Cudabac  aealust  J.  C. 
Strong  aa  assignee  ot  certam  persons. 
The  proTialons  of  the  Revised  Code  of  1880, 
referred  to  in  the  opinion,  are  as  follows: 

"Sec.  1857.  If  aucta  sammona  shall  be 
served  on  snch  absent  party  by  delivery 
to  blm,  or,  if  a  coriwratlon,  to  some  offi- 
cer or  agent  thereof,  of  a  copy  thereof,  at 
leaat  ten  days  b^orethe  return-day,  and  if 
proof  of  such  service  shall  be  made  by  fil- 
ing In  the  office  of  the  clerk  who  Isened  It. 
such  summons,  with  the  acknowledgment 
of  said  defendant  indorsed  on  or  annexed 
to  it  that  such  summons  was  served  on 
him,  or  the  like  acknowledgment  by  an 
officer  or  agent  of  such  corporation  made 
defendant,  and  proved  to  be  subscribed  by 
snch  defendant,  or  officer  or  agent  ot  the 
corporation,  by  the  affidavit  of  some  one 
annexed  thereto,  or  shown  to  have  been 
served,  by  one  who  delivered  such  copy  or 
knows  of  such  delivery,  and  shall  make 
affidavit  of  such  delivery  bt<!fore  some  offi- 
cer, in  the  state  or  county  where  such 
service  was  made,  authorised  to  adminis- 
ter oaths,  or  before  any  such  offlcvr  In  this 
state  who  shall  certify  such  affidavit  of 
service,  which  shall  be  filed  among  the 
p^»er8  In  said  proceeding  with  such  sum- 
mons, or  proved  In  optti  court,  by  parol 
or  other  testimony,  to  have  been  duly 
served  on  such  defendant,  and  recited  in  a 
decree  of  saldcourttohavebeen  so  proved, 
thatshall  belnlieuof  a  publication  of  such 
summons,  and  shall  authorise  further  pro- 
ceedings against  such  deteoidant  as  it  he 
had  been  duly  summoned  In  this  state. " 

"Sec.  2iS8.  Such  publication  of  notice 
shall  not  be  necessary  If  it  shall  be  served 
on  the  non-resident  defendant,  and  proof 
of  such  service  be  made,  as  provided  for  in 
case  ot  non-resident  defendants  In  chan- 
cery ;  but  Bucb  proof  ot  servlco  ot  notice 
shall  be  as  eSMtual  as  it  such  dtfoidant 
had  been  senrad  with  a  summons. " 

3*.  IF.  J3nuD«.tw  app^ant.  C.  H.Wood, 
tor  appellee. 

Woods,  C.  J.  This  waa  ejectment 
broagbt  by  appellant  against  appellee. 
The  appellant  bad,  prior  to  the  ejectment 
suit,  vned  out  an  attachment  against  Dan- 
mx,  HcMiUaa,  and  Bobertaont  who  were 


all  non-reddents  ot  this  state.  The  at- 
tachment writ  waa  levied  on  certain  lands 
of  defendants,  but  not  on  the  lands  em- 
braced in  the  ejectment  suit.  Notice  was 
given  to  the  non-resident  defendants  as 
preecrlbed  in  sections  1857,  243b,  Code  1880. 
The  defendants  making  no  appearance  In 
the  attachment  proceedings,  a  personal 
Jndgmmt  was  taken  against  defendants 
for  the  amount  of  Cndabac's  demand ;  and 
a  special  Judgment  was  likewise  entered, 
condemning  tlie  landn  levied  upon  to  be 
sold  to  satisfy  the  debt  due.  The  lands 
levied  upon  were  accordingly  sold;  but, 
the  proceeds  ot  this  sale  falling  tu  satisfy 
the  Judgment,  Cudabac  had  writs  of  Seri 
faelaa  subsequently  Issued,  which  were  lev- 
led  upon  this  unattached  land  and  sold; 
Cudabac  becoming  the  purchaser  of  said 
la«t-named  lands  at  sncb  sale,  and  receiv- 
ing the  sheriff's  deed  thereto.  The  consid- 
eration of  this  deed,  and  ot  the  general 
Judgment  upon  which  It  resta,  opens  the 
field  of  the  controversy.  The  questions 
are:  Did  the  court,  In  the  attachment 
suits,  acquire  Jurisdiction  ot  the  perstins  ot 
the  non-reirid«it  defendants,  so  as  to  au- 
thorise the  rendition  ot  a  personal  judg- 
ment against  them?  And  was  the  general 
Judgment  rendered  against  them  upon  no- 
tice only, as  preecrlbed  in  sections  1867 and 
2438.  a  valid  Judgment? 

It  might  be  sufficl«it  to  say  that  section 
24S7  seems  to  have  been  overlooked  en- 
tir^y  by  counsel,  and  that  this  section, 
when  brought  to  light,  itself  effectually 
disposes  of  the  contention.  This  section 
distinctly  declares  that.  In  attachment 
suits  in  this  state,  "if  the  defendant  shall 
not  appear  and  plead  to  the  action  In  pur- 
suance ot  the  notice,  the  court,  on  proof  of 
publication  thereirf. "  or  on  proof  of  act- 
ual notice  served  as  provided  in  sections 
1857 and  2488,  "shall  give  Jadgmentagalnst 
him  by  default,  and  award  a  writ  of  In- 
quiry, it  necessary ;  but,  on  such  Judgment 
by  delault,  no  execution  shall  Issue,  except 
against  the  property  on  which  the  attach- 
ment has  been  served, "  etc.  And  wben  we 
recall.  In  addition,  the  exposition  of  this 
section  24fi7  made  by  this  court  tn  Tabler 

Mitchell,  62  Miss.  480,  there  would  seem 
to  be  leftno  ground  for  appellant'sconten- 
tion.  Satd  Mr.  Justice  Coopeb  In  that 
case:  "The  Judgment  against  the  defend- 
ants, though  in  form  a  personal  one,  will 
not  support  an  execution  against  their 
general  estate.  Its  operation  Is  by  the 
state  expressly  limited  to  the  property  a1> 
tached.  Code  1880,  §  2467."  The  misap. 
prehension  ot  counsel  has  doubtless  arisen 
from  Inadvertratly  confounding  the  mere 
notice  of  the  pendency  of  the  attachment 
suit  required  to  be  given  the  nun-resident 
debtor  with  legal  proceea,  which,  when 
executed,  gives  the  conrt  Jurlsdlclion  ot 
the  person.  It  cannot  be  that  the  i^sls- 
latare,  by  substitntiug  the  service  ot  ac^ 
nal  notice  upon  the  non-resident  debtor, 
in  the  room  ot  the  uncertain  notice  by 
publication  In  newspapers,  with  copies 
forwarded  by  mail  to  the  defendants, 
meant  to  do  more  than  provide  a  more 
eure  and  eltectlve  notice  for  the  non-resi- 
dent. 

Section  3488,  in  its  very  terms.  Is  a  sub- 
stitution, mer^,  of  nouca  actually  given 
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t3ie  noD-rarident  for  the  farlesa  sattetac- 
toiy  Dotlee  by  publication.  White  the 
word  "Bummons"  Is  used  In  thla  Bection, 
In  speaking  of  this  subetltated  notice,  and 
while  the  word  "BummonB"  IH  one  of  the 
recognized  names  given  to  legal  process, 
jet  It  would  do  manifest  violeuce  to  the 
plain  purpose  of  the  statute  to  hold  that 
this  substttuted  notice  denominated  by 
the  statute.  In  general  phrase,  as  a  "sam- 
monB.*waB  dcBlgned  to  operate  ae  legal 
proceflfl,  and  as  legal  process  of  each  amaz- 
ing vigor  and  potency  as  to  have  Inherent 
In  It  extraterritorial  force.  To  so  hold 
would  neceesarily  involve  us  In  reioodileaa 
conflict  and  confusion.  And  we  are  thus 
brought  to  observe,  generally,  that  pro- 
cess from  the  courts  of  this  state  has  no 
extraterritorial  force.  It  cannot  run  into 
another  state,  and  compel  peraons  there 
residing  to  respond  in  person,  and  submit 
themaelvea  to  our  tribunals.  Internation- 
al law  and  comity  between  sovereign 
states  forbid.  As  weus  aald  by  Mr.  Justice 
Field  In  Pennoyer  v.  Neff,  ^  U.  8.727: 
"Process  from  the  tribunals  ol  one  state 
cannot  run  Into  another  state,  and  sum- 
mon  parties  there  domiciled  to  leave  Its 
territory,  and  respond  to  proceedings 
against  them.  Publication  of  process,  or 
notice  within  the  state  where  the  tribunal 
sits,  cannot  create  any  greater  obligation 
upon  the  non-resident  to  appear.  Process 
sent  him  out  ol  the  state,  and  process  pub- 
lished within  It,  are  equally  nnavalUnff  in 
proceedings  to  establish  his  personal  lia- 
bility. " 

The  grounds  upon  which  courts  claim 
and  exercise  complete  Jurisdiction  over 
property  of  non-residents  situated  within 
their  territorial  limits  rest  upon  wholly 
distinct  foundations,  vis.,  the  Inherent,  In- 
dtspenslble.  and  Indisputable  power  of  the 
local  tribunal  to  deal  with  all  property 
within  the  territory  within  which  the  tri- 
bunal sits,  without  regard  to  its  owner- 
ship. Jurisdiction  over  all  property— that 
of  non-residents  and  residents  alike— Is  nec- 
essarily vested  in  the  courts  of  the  state 
within  which  the  property  issituated ;  but, 
to  deal  with  property  of  non-residents,  the 
local  tribunal  need  acqoire  no  Jurisdiction 
over  the  person  of  the  non-resident.  The 
local  tribunal  may  and  must  prononuce 
judgment  against  the  property  of  the  non- 
resident according  to  the  law  of  Its  terri- 
tory, but  It  can  pronounce  no  personal  J  udg- 
raentagainstthe  non-resident  debtor  until 
it  has  acquired  Jurisdiction  of  his  person. 
This  cannot  be  done  by  publication  or 
other  notice  within  the  state,  nor  by  no- 
tice, in  any  form,  sent  the  non-resident 
debtor  out  of  the  state.  But  it  la  uselesa 
toenlai^;  for  these  views  are  generally, 
not  to  say  universally,  maintained  In  all 
courta, — atate  and  federal.  We  are  of 
opinion,  therefore,  that  the  Judgment  of 
the  court  below  was  correct,  and  the  same 
is  accordingly  affirmed. 

Savannah,  F.  &  W.  Ry.  Co.  v.  Habris. 
(Supreme  Court  of  Florida.   May  19,  1890.) 

OaBBIBBB  —  COXNECTIKO  LtNES  —  LlABnjTT  TOB 

Loss  or  QooDs. 
L  In  transportation  of  goods  over  oonucotlng 
Uses  of  rsUroao,  -when  there  Is  no  Bpeclal  contraot. 


eaoh  road  !■  only  ItaUe  te  flw  extant  nt  Ms  owa 
Una,  knd  for  safe  eaniage  sad  deUretyts  the  BBxl 

road. 

S.  In  an  action  against  a  railroad  oompanr  for 
goods  lost  by  it  as  a  common  oarriar,  ttaa  burden  of 
proof  is,  first,  on  the  plaintiff  to  show  delivery  and 
Booeptanoe  of  the  goods,  and  next  the  loss  and 
value  thereof.  This  shown,  the  burden  Is  upon 
defendant  to  relieve  itself  of  liability  "by  showing 
legal  contract  exemptioQ,  or  that  the  loss  was  oo- 
cBsioned  by  a  public  eaeioT,  or  by  the  Ml  ot  Ctod, 
or  that  the  goods  had  In  themselves  elements  ox 
deetmction  which  occasioned  the  loss. 

8.  Where  goods  to  be  transported  by  several 
carriers  are  lost  or  Injured,  and  the  last  carrier  Is 
sued,  it  will  be  held  liable,  U  it  does  not  show  that 
the  loss  or  injury  occnned  on  some  preoading  line, 
OQ  the  |>resumptlon  that  the  goods  aialivsred  to  the 
first  carrier  were  also  delivered  to  the  last,  ud  in 
the  same  condition  in  which  they  were  started. 

4.  The  plaintiff  in  this  case  delivered  goods  to 
a  road  in  New  York,  which  were  put  in  a  car,  and 
were  to  be  transported  in  Lhe  car  over  several  roads 
to  a  point  in  Florida.  The  oar  was  received  by  the 
defendant,  and  taken  over  its  road  to  Jacksonville, 
an  intermediate  point,  and  there  unloaded  by  de- 
fendant. When  the  next  and  last  carrier  made  de> 
Uvery  at  the  point  of  destioatiOD,  some  of  the  goods 
were  missing,  and  others  Injurad.  The  evidenoe 
does  not  show  that  ttie  lost  goods  were  in  the  car 
when  It  was  unloaded,  orthat  defendant  delivered 
them  to  the  uext  carrier,  but  does  show  that  some 
of  the  goods  were  iajnred  when  taken  out.  HeUi, 
that  the  presumption  which  applies  to  a  last  cap- 
rter.  that  the  goods  were  delivered  to  it  aa  they 
were  started,  applies  to  intermediate  carriers,  ana 
to  defendant  in  this  case,  and  thaL  defendant  hav- 
ing failed  to  show  delivery  of  the  lost  goods  to  the 
next  carrier,  and  that  those  Injured  were  in  the 
eondltion  in  which  it  received  them,  it  Is  liable. 

iSyltdbu»  by  the  Court.) 

Appeal  from cIrcultcoart.DnTal  county? 
Jaues  M.  Baker,  Judge. 

Fleming  &  Daniel,  for  appellant.  A.  TF. 
Cockrcll  &  Sob,  tor  appellee. 

Maxwbll,  J.  The  action  to  by  appellee 
against  appellant  for  damages  occasioned 
by  the  loss  of  goods,  and  Injury  to  goods, 
while  being  transported  from  Charlotte, 
N.  Y.,  to  Buffalo  BIofT,  Fla.  The  bill  of 
lading  given  by  the  New  York  Oentral  & 
Hudson  River  Ballroad  was  for  one  car  of 
household  goods  and  building  material  re- 
ceived from  George  Ti.  Harria,  with  desti- 
nation to  him  at  "Buffalo  Bluff.  Fla..  via 
Palatka,  without  tranafer,"  It  la  unnec- 
essary to  consider  the  matters  connected 
with  the  first  count  of  the  declaration,  snd 
the  first,  second,  and  third  pleas.  Intend- 
ed as  defenses  to  that  coant.  These  re- 
late to  the  claim  of  plaintiff  that  defend- 
ant became  responsible  tor  the  loss  and 
damage  because  It  did  not  deliver  the  car 
to  the  next  succeeding  road  running  to 
Palatka,  as  thebiU  of  lading reqnlred ;  aud 
it  is  apparent  from  the  record  that  the  ver- 
dict of  the  jury  In  favor  of  pluintlfl  could 
not  have  been  founded  on  that  count,  ns 
thla  would  have  been  directly  against  the 
evidence,  under  the  chaise  of  the  court  tor 
defendant,  —  that,  unless  defendant  bad 
knowledge  of  thatdause  of  the  bill,  ft  was 
not  bound  thereby.  Whether  tlmt  charge 
was  correct  Is  a  question  not  Involved  In 
this  appeal.  But  it  was  shown  by  the  ev- 
idence tlint  defendant  was  not  Informed 
of  the  dli-ectlone  ol  the  bill  of  lading,  and 
that  it  forwarded  the  goods  to  Buffalo 
Bluff,  by  a  connecting  line  of  steamera, 
from  the  terminus  of  its  road  to  that 
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point,  In  accordance  with  the  way-bill  from 
an  Intermediate  ro«d,  which  did  not  con- 
tain the  words  "via  Falutka,  wlthoat 
transfer."  Under  the  charge  ol  the  court, 
tlierefore,  the  Jury  could  not  have  found 
for  the  plalnttti  on  the  laaoeB  made  from 
theflrat  count, and  thetbree  pleas  thereto. 

The  second  count,  resting  somewhat  on 
the  bill  of  lading,  we  also  para  by.  as  we 
think  the  real  merits  of  the  case  are  to  be 
determined  on  the  Issues  made  under  the 
third  count,  which  Is,  substantially,  as 
follows:  That  defendant  received  the  car- 
load of  goods,  undertaking  to  safely  keep, 
transport,  and  deliver  the  same,  but,  not 
Kgarulng  its  duty  as  a  common  carrier, 
acted  so  carelessly  and  negligently  that  by 
reason  thereof  the  said  goods  and  prop- 
erty of  plaintiff  were  as  to  part  wholly 
lost,  and  as  to  other  part  gi-eatly  dam- 
aged. One  plea  is  that  defendant  safely 
carried  the  goods  over  Its  line,  and  deliv- 
ered the  same  to  the  next  carrier  in  the 
same  condition  as  they  were  received ;  and 
another  plea  Is  that  whatever  injury  and 
damage  there  was  to  said  goods  was 
caused  by  the  careless  and  negligent  pack- 
ing of  the  same  by  tlie  plaintiff.  Issue  was 
Joined  on  these  pleas;  and  the  questions 
now  to  be  considered  are  those  which 
arose  during  the  trial  on  the  evidence,  and 
the  charges  ol  the  court  connected  with 
tills  port  of  the  controversy.  The  evidence 
shows  that  the  goods  were  delivered  to 
tlie  Initial  carrier  In  apparent  good  order, 
and  that  the  car  in  which  they  were  stored 
for  transportation  was  received  by  defend- 
ant to  be  transported  over  Its  road  with- 
out other  contract  than  such  as  attached 
to  one  oftbe  Intermedlatecarriers  between 
the  Initial  and  last  carriers,  and  that  the 
goods  unladen  from  the  car  by  defendant 
at  Jacksonville,  Fla.,  were  forwarded  to 
the  point  of  destination  as  mentioned  in 
the  erroneous  way-bill  from  another  Inter- 
mediate carrier.  Some  of  the  goods  were 
lost,  and  others  were  damaged;  and  the 
recompense  awarded  by  the  Jury  to  plain- 
tiff for  his  loss  and  damage  woa  tSC6.75, 
$87  of  which  was  remitted  by  plaintiff. 
Bat  the  evidence  does  not  disclose  where 
the  loss  or  damage  occurred,  except  as  to 
dama^  to  building  material,  estimated 
at  ftiO;  and  some  of  that  damage  the 
niaiutiff  himself  attributes  to  the  People's 
iJne  of  boats,  to  which  defendant  deliv- 
ered the  material  to  be  carried  to  Buffalo 
Bluff.  1 1  appears,  however,  from  the  testi- 
mony of  plaintiff,  that.  In  an  Itemised  es* 
tlmate  of  his  loss  and  damage,  the  aggre- 
gate amount  is  even  greater  than  the 
amount  of  the  ve-dlct.  So  that  the  ver- 
dict may  not  have  included  this  960,orthe 
remittitur  may  ha  ve  been  intended  to  co  ver 
It,  along  with  other  items  that  made  up 
the  9»7.  At  any  rate  the  record  does  not 
inform  vs  otherwise;  and,  upon  scrutinis- 
ing all  the  other  Items,  we  see  none  less 
likely  to  have  entered  into  the  verdict,  or 
more  likely  to  have  entered  Into  the  remtt- 
titur. 

In  the  absenceof  evidence  to  show  where 
all  other  loss  and  damage  occurred,  we 
must  resoi-tto  the  rules  which  govern  in 
such  cases.  The  contract  with  the  Initial 
roail.  ns  shown  by  the  bill  of  lading,  was 
that  It  was  "not  to  transport  the  goods 
T.  78o.no.  21— 35 


beyond  the  limit  or  terminus  of  its  own 
road. "  Hence  Its  liability  would  be  dis- 
charged upon  delivering  the  car  to  the 
next  connecting  road  with  the  contents  in 
as  good  condition  as  when  received,  and 
each  succeeding  road  In  the  series  over 
which  tjie  transportation  was  to  be  made 
would  be  discharged  upon  like  delivery. 
As  expressed  by  Justice  Field  In  Myrick  v. 
Kallroad  Co.,  107  U.  S.  107, 1  Sup.  Ct.  itep. 
425:  "The  general  doctrine,  then,  as  to 
tntnsportation  by  connecting  liQea,  ap- 

firuved  by  this  court,  and  also  by  a  ma- 
orltyof  the  state  courts,  amounts  to  this: 
that  each  road,  confining  itself  to  its  com- 
mon-law liability,  is  only  bound.  In  the 
absence  of  a  special  contract,  to  safely 
carry  over  Its  own  route,  and  safely  to  de- 
liver to  the  next  connecting  carrier,  but 
that  any  one  of  the  companies  may  agree 
that  over  the  whole  route  its  liability  snail 
extend.  In  the  absence  of  a  special  agree- 
ment to  that  effect,  such  liability  will  not 
attach.**  The  same  court  had  previously 
said.  In  Railroad  Co.  v.  Manufacturing  Co.. 
16  Wall.  SIS,  that  the  "rule  that  holds  the 
carrier  only  liable  to  the  extent  of  Its  own 
route,  and  for  the  safe  storage  and  deliv- 
ery to  the  next  carrier,  Is  In  Itself  so  Just 
and  reasonable  that  we  do  not  hesitate  to 
give  it  our  sanction."  See.  also.  Knight 
r.  Railroad  Co.,  9  Amer.&  Eng.  K.  Cas.  90. 
and  Burroughs  r.  Railroad  Co.,  84  N.  W. 
Rep.  875,  82  Amer.  &  Eng.  R.  Cas.  467,  and 
note,  474.  There  was  no  special  contract 
In  the  present  case  except  that  with  the 
Initial  road,  so  that  each  of  the  connect- 
ing roads,  on  receipt  of  the  car,  was  only 
respousible  for  its  own  default. 

The  rule  as  to  the  loss  of  goods  Is  cor- 
rectly stated  by  Rorer,  we  think,  as  fol- 
lows: "In  an  action  against  a  railroad 
company  for  goods  lost  by  it  as  a  com- 
mon carrier,  the  burden  of  proof— F/ret,  is 
on  the  plaintiff  tu  prove  the  delivery  and 
acceptance  of  the  goods  to  be  carried; 
and,  secondly,  the  loss,  and  the  value 
thereof.  This  makes  a  prima  facie  case 
for  the  plaintiff.  To  absolve  the  dtfend- 
ant  from  such  prima  facie  liability,  the 
burden  of  proof  is  then  changed  to  the  de- 
fendant, and  it  devolves  upon  him  to  over- 
come plaintiff 's  testimony  by  a  preponder- 
ance of  contradictory  evidence;  orelse, be- 
ing unable  to  do  so,  the  burden  of  proof 
then  rests  upon  the  defendant  to  show  the 
loss  to  have  been  occasioned  by  the  ene- 
mies of  the  public,  or  by  the  act  of  God. 
In  default  of  such  showing  of  either  the 
one  or  other  of  these  defenses,  or  of  over- 
coming plaintiff's  evidence,  the  liability 
rests  upon  defendant,  unless  the  goods 
themselves  contained  in  tbelr  nature  ele- 
ments of  destruction  occasioning  their  loss. 
In  that  case,  this  must  be  alleged  and 

Broven  by  defendant."   Ror.  R.  R.  698. 
efendont  may  also  relieve  Itself  by  show- 
ing legal  contract  exemption. 

It  Is  shown  by  the  evidence  that  the  car 
was  delivered  to  defendant's  road  at  Jes- 
Bup.  (Ga.)  and  was  transported  thereon 
to  Jacksonville.  The  loss  of  a  portion  of 
the  goods,  and  the  value  of  the  same,  Is 
also  shown;  but  where  the  loss  occurred 
— whether  on  d^endant's  line  or  some 
other— is  not  shown.  In  such  case,  there 
being  several  carriers,  and  no  contract  ex- 
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cept  with  the  Initial  one,  the  law  is,  if  the 
laflt  carrier  be  sued,  that  It  will  be  held  lia- 
ble, on  the  presumption  that  when  the  car 
was  delivered  to  it  the  contents  were  the 
same  as  when  started  by  the  first  carrier ; 
and  this  presumption  applies  also  to  tbe 
condition  oi  the  euods  the  car  contained. 
See  Smith  v.  Ballroad  Co.,  43  Barb.  226; 
Dixon  v.RailroadCo.,74N.C.  638;  Langh- 
Un  V.  Railroad  Co.,  28  Wis.  204;  Shrlver  t. 
Railroad  Co.,24  Mtiin.50tt;  Lin  r.Railroad 
Co.,  10  Mo.  App.  125;  Leo  r.  Railway  Co. , 
80  Minn.  438, 15  N.  W.  Rep.  872;  Railway 
Co.  V.  Culver,  76  Ala.  687.  The  reason  of 
the  rule  of  evidence  Is  founded  upon  the 
better  means  tbe  connecting  carriers  have 
to  ascertain  where  the  loss  occurred.  In 
the  nature  of  the  buBine&s,  the  party  em- 
ploying the  transportation  Is  not  expect- 
ed to  follow  np  his  goods  to  see  that  each 
carrier  makes  proper  delivery  to  the  sac- 
ceedlng  one;  but  his  reliance  is,  and  tbe 
duty  of  each  carrier  Is.  that  the  goods  shall 
be  delivered  as  received.  If  not  delivered 
at  the  point  of  final  destination.  It  is  but 
reasonable  that  tbe  last  carrier  should  ac- 
connt  forthem,aDd  bear  the  responsibility 
of  loss,  if  not  able  to  show  It  never  re- 
ceived them.  Public  policy  requires  this, 
under  tiie  system  of  transportation  over 
several  lines  of  road,  for  the  protection  of 
those  who  engage  in  such  commerce,  be- 
cause there  Is  less  hardsiiip  upon  the  car- 
rier to  trace  the  loss.  It  being  ordinarily 
impractlcahlefor  theownerto  tracelt  with- 
out great  trouble  and  expense,  and  some- 
times to  the  consumption  of  the  value  of 
the  property  lost.  Commenting  on  the 
first  three  of  the  above  cases,  In  a  note  to 
Knight  T.  Railroad  Co. ,9  Amer.  &  Eng.  R. 
Cas.  90,  the  writer  aptly  says  that  they 
"are  based  upon  the  soundest  principles 
of  public  policy.  When  a  shipper  consigns 
his  goods  to  a  line  of  connecting  carriers 
to  be  carried  to  the  point  of  destination, 
he,  of  coarse,  loses  all  sight  of,  and  all  con- 
trol over*  them.  If  an  injury  occurs,  or  a 
loss  is  occasioned,  while  ea  route,  he  has 
no  conceivable  means  of  proving  in  whose 
hands  they  were  at  the  time  of  the  loss  or 
injury.  It  Is  therefore  perfectly  proper  to 
shift  the  burden  of  proof  on  the  carrier 
whole  sued."  In  Smith  v.  Railroad  Co., 
supra,  thedoctrine  Is  expressed  as  follows : 
"The  general  rale  Is  that  things  once 
proved  to  have  existed  in  a  particular 
state  are  to  be  presumed  to  have  contin- 
ued In  that  state  until  tbe  contrary  is  es- 
tablished by  evidence,  either  direct  or  pre- 
sumptive. Unless  this  rule  Is  to  be  applied 
to  goods  delivered  to  be  transported  over 
several  connecting  railroads,  there  would 
be  no  safety  tothe  owner.  It  would  often 
be  impossible  for  him  to  prove  at  what 
point,  or  In  the  hands  of  which  company, 
the  Injury  happened.  But,  give  to  such 
party  the  benefit  of  the  presumption  that 
the  goods  he  has  delivered  In  good  order. 
In  such  case,  continued  bo  until  they  came 
to  the  posflesalon  of  the  company  which 
delivers  them  at  the  place  of  destination 
in  a  damaged  condition,  end  his  rights 
will  be  completely  protected.  Tbe  burthen 
Is  then  shifted  upon  the  latter  company  of 
proving  that  such  goods  came  to  Its  pos- 
seaslon  in  a  damaged  condition,  by  way  of 
defense.  This  proof  the  latter  company 
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can  always  make,  much  more  easily  and 
readily  than  the  converse  can  be  proved  by 
the  owner.  This  is  In  perfect  harmony 
with  a  well-settled  rule  of  law,  as  an  ex- 
ception to  the  general  rule.  The  general 
rule,  undoubtedly,  is  that  the  burthen  of 
proof  Is  always  upon  the  party  who  as- 
serts the  existence  of  any  tact  which  Infers 
legal  responBlbillty.  But  the  exception  is 
equally  well  established  that  in  every  case 
the  oaaa  probandi  Ilea  on  the  parly  who 
Is  Interested  to  support  his  case  by  a  par* 
tlcular  fact  which  lies  more  particularly 
within  his  knowledge,  or  of  which  he  moat 
be  supposed  to  be  cognizant.  If  the  snb- 
Ject-mutter  of  a  negative  averment  lies  pe- 
culiarly within  the  knowledge  of  the  other 
party,  the  averment  is  taken  as  true,  un- 
lees  disproved  by  that  party. " 

The  cases  cited,  except  one,  relate  to  the 
last  carrier.  Strictly  speaking,  the  de- 
fendant in  this  case  wa«  not  the  last  car- 
rier ;  but,  in  the  case  ot  Railway  Go.  v. 
Culver,  supra,  It  Is  held  that  the  same  pre- 
sumption which  applies  against  the  last 
also  applies  to  an  intermediate  carrier. 
And  it  would  seem  that,  so  far  as  the  con- 
tents of  a  box  or  car  are  concerned,  or  the 
condition  of  those  contents,  the  presump- 
tion which  attaches  to  the  last  carrier 
muBt  necessarily  attach  to  each  preceding 
one  after  the  first;  for  there  could  not  be 
such  a  presumption  against  the  last  car^ 
rier  except  through  a  continuity  of  pre- 
sumptions against  those  preceding.  The 
defendant,  therefore,  must  be  held  to  have 
received  the  car  just  as  It  left  the  point  ot 
original  departure;  and  It  stands  in  the 
relation  of  last  carrier,  according  to  tbe 
principle  which  binds  the  last,  because  by 
its  action  it  was  In  position  to  know  what 
goods  were  In  the  car  when  discbarged, 
and  the  condition  of  those  goods.  The 
reason  the  last  carrier  is  held  liable  in 
such  cases  is  that  It  Is  supposed  to  know 
wbat  it  received  and  delivered.  The  same 
reason  applies  In  this  case  to  defendant. 
It  recetved  and  dlschcu-ged  the  car.  It 
knew,  or  ought  to  have  known,  what 
goods  tbe  car  contained,  and  what  was 
the  condition  of  those  goods.  Its  ob- 
ligation was  to  deliver  the  goods  to 
the  next  carrier  in  like  quantl^  and 
condition  as  they  were  received.  Did 
it  do  that?  There  Is  nothing  to  show 
that  It  did.  The  strongest  evidence  for 
defendant  that  it  did  was  that  one  ot  its 
agents  broke  the  seal  upon  the  car,  took 
out  what  was  fonnd  In  it,  and  delivered 
tbe  same  to  the  People's  Line  ot  boats,  al- 
leged to  be  the  next  and  final  carrier.  But 
this  evidence  falls  to  show  what  was  de. 
llvered,  or  whether  tbe  lost  goods  were  In- 
cluded In  the  delivery,— a  fact  peculiarly 
within  the  knowledge  of  dtfendant  after 
opening  the  car  and  delivering  Its  con- 
tents. The  burden  of  proof  was  on  de- 
fendant to  show  full  delivery,  having  been 
brought  to  that  duty  by  the  presumption 
that  on  receiving  the  car  for  transporta- 
tion all  the  goods  were  in  the  car.  But 
we  go  no  further  as  to  the  liability  of  In- 
termedlateconnectlngllnes  tbanis  anthor- 
Iced  by  the  circnmstances  ot  this  case, 
which  so  nearly  asslmtlate  It  to  that  of  a 
last  carrier. 

As  tothe  Injury  to  the  goods  when  taken 
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from  the  car,  tliere  Is  no  dlspnte  In  regard 
to  the  broken  state  of  a  tool-cheet.  The 
other  ffoods,  according  to  some  testimony 
fur  appellant,  were  not  damaged;  but  this 
seems  Inconstotent  with  the  labored  effort 
to  show  that  the  goods  were  badly  packed 
in  the  car,  and  Is  In  conflict  with  the  evi- 
dence of  a  wltnees  tor  appellee,  who  re- 
ceived the  goods  for  the  People's  Line. 
He  says:  "The  goods  were  In  very  bad 
condition.  They  were  broken  up.  The 
boxes  were  ari  smashed  ap,  and  a  tool- 
chesitwas  broken  right  In  two."  When 
asked  where  he  first  saw  the  broken  fur- 
niture, he  said :  "If  I  am  notmi8tuken.lt 
was  In  the  evening,  and  the  damaged 
goods  were  In  the  car.  They  were  badly 
smashed  op.  I  don't  think  they  were 
broken  in  taking  out. "  It  was  the  prov- 
ince of  the  Jury  to  decide  between  the  par- 
ties. In  thta  conflict  of  evidenee ;  and  this 
coart,  in  the  absence  ot  anything  to  show 
improper  influence  operating  on  their 
minds,  will  not  disturb  their  finding. 

The  sum  of  the  situation,  then,  is  Ihls: 
The  contents  of  the  ear  were  delivered  to 
the  first  carrier  in  **  apparent  good  order. " 
and  the  Jnry.ln  the  absence  of  proof  to  the 
contrary,  were  antborlied  to  presnme 
that  vfhea  delivered  to  defendant  the  con- 
tents were  all  still  in  the  car,  and  unin- 
jured. It  was  then  the  duty  of  defendant 
to  show  delivery  in  the  same  condition  to 
the  next  carrier.  It  has  not  done  this; 
and,  having  discharged  the  car,  and  being 
thereby  In  position  to  know  what  it  did 
d^ver,  and  having  failed  to  show  that. 
ta  making  delivery  to  the  People's  Line,  It 
delivered  the  goods  that  were  lost,  and 
that  such  as  were  delivered  were  In  the 
condition  In  which  It  received  them,  the 
Jury  were  farther  authorised  to  presume 
that  the  loss  and  Injury  occurred  on  its 
line,  except  as  to  that  part  of  the  injury 
shown  to  have  been  done  on  the  People's 
Line.  In  this  state  of  the  case,  we  must 
hold  that  the  defendant  Is  liable. 

It  la  unnecessary  to  consider  the  several 
errors  assigned  In  detail,  as.  In  the  view 
we  have  taken  of  the  case,  they  are  all 
covered,  and,  hi  our  opinion,  are  either 
without  good  foundation,  or  Immaterial. 
The  jndgment  In  the  ease  will  beafitrmed. 

SoQTKBBH  Exp.  Go,  Sbidb. 
iau/preme  Court  qf  MlgatagfppL  Jane  1^  UBO.) 
Cabbikbs— LuaTnta  Liabujtt. 
A  proviaion  In  a  carrier's  receipt  that,  if  the 
value  of  the  goods  delivered  Is  not  stated  by  the 
shipper  at  the  time  of  sbipmeDt,  and  speoifled  In 
the  receipt,  the  holder  will  not  demand  more  than 
a  parUeoIar  sam  for  loss  or  damage,  ezempte  the 
carrier  from  greater  ItablUty,  only  when  the  loss 
occora  without  nejSUgenoe  on  Its  part,  and  the  bur- 
den is  on      carrier  toshow  absence  of  negligence. 

Appeal  from  circuit  court,  Madison 
county ;  J.  B.  Crrisman,  Judge. 

Smith  A  Powell,  tor  appellant.  F.B. 
Pmtt,  for  appellee. 

GooFVR,  J.  The  appellee  shipped  by  the 
appellant  asmall  package  containing  two 
watch-cases,  of  the  value  of  ¥80,  and  the 
same  were  lost  while  In  possession  of  the 
company.  The  appellee  had  been  In  the 
habit  ci  shipping  by  the  defoidant  com- 


pany, and  had  In  his  possession  a  book 
containing  the  receipts  usually  given  out 
by  the  company  on  the  receipt  ot  packages 
tor  shipment.  On  the  day  ot  the  shipment 
the  appellee  filled  outone  of  these  receipts, 
the  italicised  portions  being  written  by 
himself,  and  presented  the  same  to  the 
agent  of  the  company  for  signature  at  the 
timehedellvered  thepackage.  Thereceipt, 
as  BlgaeAt  was  In  the  folio  wing  words : 

"Bead  this  receipt. 
"Sontbem  Express  Company,  Express 
Forwarders. 

"(Not  negotiable.) 
^^DomesttobUlof  lading.)  aaitoD,8rSi, 

"  Received  of  T.  C.  Seide  one  pkg.,  valued 
at  asked,  Bot  given,  dollars,  and  for  which 
amount  the  charges  are  made  by  said 
company.  Marked,  S.  J.  Felix,  71  Namstn 
St.,  New  York.  Which  It  Is  mutually 
agreed  is  to  be  forwarded  to  our  agency 
nearest  or  most  convenient  to  destination 
only,  and  there  delivered  to  other  parties, 
to  complete  the  transportation. 

**  It  Is  part  of  the  cunslderatioa  of  this 
contract,  and  It  is  agreed,  that  the  sf^d 
express  company  are  forwarders  only,  and 
are  not  to  be  held  liable  or  responsible  for 
any  loss  or  damage  to  said  proper^ 
while  being  conveyed  by  the  carriers  to 
whom  the  same  may  be  by  said  express 
company  intrusted,  or  arising  from  the 
dangers  of  railroads,  ocean,  or  river  navi- 
gation, steam,  fire  in  store,  depots,  or  in 
transit,  leakage,  breakage,  or  from  any 
caase  whatever,  unless,  tn  every  case,  the 
same  be  proved  to  have  occnrred  from  the 
fraud  or  gross  negligence  of  said  express 
company,  or  their  servants,  unless  spe- 
cially Insured  by  It, and  sospecifled  on  this 
receipt,  which  insurance  shall  constitute 
the  limit  of  the  liability  of  the  Southern 
Express  Company  In  any  event ;  and  If  the 
value  of  the  property  above  described  is 
not  stated  by  ue  shipper  at  the  time  of 
shipment,  and  specified  In  this  receipt,  the 
holder  hereof  will  not  demand  ot  the 
Southern  Express  Company  a  sum  exceed- 
ing fifty  dollars  for  the  loss  ot  or  damage 
to  each  package  herein  receipted  for.  Nor 
shall  the  said  company  be  held  responsible 
for  the  safety  of  said  property  after  Its 
arrival  at  its  place  of  destination. 

"And  if  thesame  Is  Intrusted  or  delivered 
to  any  otiier  express  company  or  agent, 
(which  said  Southern  Express  Company 
are  hereby  authorized  to  do,)  such  com- 
pany or  person  so  selected  shall  be  regarded 
exclusively  as  the  agent  of  the  shipper  or 
owner,  and,  as  such,  alone  liable;  and 
the  Southern  Express  Company  shall  not 
be.  tn  any  event,  responsible  for  the  u^li- 
gence  or  non-performance  ot  any  such 
company  or  person;  and  the  shipper  and 
owner  hereby  severally  agree  that  all  the 
stipulations  and  conditions  In  this  receipt 
contained  shall  extend  to  and  inure  to  the 
benefit  of  each  and  every  company  or  per- 
Hon  to  whom  the  Southern  Express  Com- 
pany may  Intrust  or  deliver  the  abdve- 
deecribed  property fortransportatlon,  and 
shall  deflne  and  limit  thp>  liability  therefor 
of  such  other  company  or  person.  In  no 
event  shall  the  Southern  Express  Com- 
pany be  liable  tor  any  lose  or  damage,  un- 
less the  claim  ther^or  shall  be  presenited 
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to  them  tn  writtng  at  this  office,  within 
thirty  days  after  this  date,  in  a  statement 
to  which  this  receipt  aball  be  annexed. 
All  articles  of  glass,  or  contained  in  glass, 
ur  any  of  a  fragile  nature,  will  be  taken 
at  shipper's  risk  only,  and  the  shipper 
affpees  that  the  company  shall  not  be  held 
responsible  for  any  injury  by  breakage  or 
otherwise,  nor  for  damage  to  goods  not 

Sropeiiy  packed  and  secured  for  transpor* 
Ektlon.  It  is  further  agreed  thatsaldcom- 
pany  shaU  not.  In  any  event,  be  liable  tor 
any  loss,  damage,  or  detention  caused  by 
the  acts  of  God.  civil  or  military  author- 
ity, or  by  insurrection  or  riot,  or  the  dan- 
gers Incident  to  a  time  of  war. 

"Charge  on  valae,  p'd.  2S  ets.  Fortbe 
Compeiuy, 

"Fnigtat.  .  Lucas. 

After  the  loss  of  the  package,  the  com- 
pany tendered  to  the  appellee  the  sum  of 
|50,  which  It  claimed  to  be  the  measure  of 
its  liability  under  the  contract,  which  sum 
was  refused  by  the  shipper,  and  suit  was 
brought  lor  the  full  value  of  the  property 
lost.  The  cause  was  submitted  to  the 
court,  a  Jury  being  waived,  and,  the  learned 

Sdge  having  rendered  Judgment  tor  the 
II  sum  claimed  by  the  plaintiff,  the  com- 
pany appeals. 

The  controversy  is,  of  course,  in  refer* 
ence  to  the  effect  of  the  following  clause  la 
the  receipt :  **  If  the  value  of  the  property 
above  described  Is  not  stated  by  the  shlp- 
peratthe  time  of  shipment,  and  specified  In 
this  receipt,  the  holder  hereof  will  not  de- 
mand oH  the  Soutbem  Express  Company 
a  sum  exceeding  fifty  dollars  for  the 
loss  of  or  damage  to  each  package  her^ 
receipted  for." 

Stipulations  tn  contracts  with  common 
carriers  of  similar  Import  with  that  under 
consideration  have  frequently  been  pre- 
sented to  the  courts  for  decision,  and  It  is 
veiy  generally  held  that  their  effect  is  to 
exempt  the  carrier  from  a  greatw  respon- 
sibility, only  when  the  loss  occurs  with* 
out  the  n^ltgence  or  fault  of  the  carrier; 
but  where  the  loss  springs  from  negligence 
the  full  value  may  be  recovered,  notwith- 
standing the  stipulation.  Express  Co.  v. 
Moon.  89  Miss.  S22;  Cole  v.  Goodwin,  19 
Wend.  251;  Express  Co.  v.  Backman,  2» 
Ohio  St.  144;  Magnln  v.  Dlnsmure,  66  N. 
Y.  168;  Wescottv. Fargo, 61  N.Y.M2;  Es- 

gress  Co.  v.Stettaner8.61  111.  184;  Express 
o.  V.  Sands,  65  Pa.  St.  140;  Railroad  Co. 
T.  Abels,  60  MlSB.  1017. 

The  burden  of  proof  was  upon  the  de- 
fendant to  show  that  the  loss  occurred 
without  fault  on  its  part,  an  this  burden 
It  failed  to  meet. 
The  Judgment  Is  affirmed. 


Bauu  v.  Pearcb  et  aJ. 
(Supreme  Cawrt  <^  MiasisHppt.  June  S,  1890.) 
Assienmra  vob  Bsitefit  ow  Cbbditou— TALn>- 

ITT. 

L  A  deed  of  asBlsrameot  for  benefit  of  evedlt- 
on,  directing  the  assignee  "to  dispose  of,  for  cash 
or  otherwise,  as  is  customary  or  according  as  the 
law  directs,  or  shall  be  agreed  upon  hy  a  majority 
of  the  said  creditors,  all  of  said  property, "  etc.,  is 
not  void  for  ambiguity,  but  will  be  inten>reted  to 
direct  the  assignee  to  sell  for  cash  or  on  time,  as  Is 
0Dst<MiiwT  in  cases  of  aHigaments,  or  as  the  law 


directs  In  sach  oases,  or  to  sdl  for  cash  or  aa 

credit,  as  a  majority  of  the  creditors  may  agree. 

2.  An  assignment  for  benefit  of  creditors  la 
fraudulent  In  law  If  the  assignor,  after  the  execu- 
tion of  the  deed  of  asHignment,  retains  possession 
and  control  of  chosea  in  aotloD  which  are  included 
inthedeed;  and  bis  intention  wilhrBfsrenceUier^ 
to  is  ImmateriaL 

Appeal  from  circuit  court,  Covington 
county;  A.  G.  Mateeis,  Judge. 

Pearce  &  Co.  made  an  assignment,  gen- 
erally, for  the  benefit  of  their  creditors.  Ic 
was  In  usual  form,  except  as  stated  Id 
the  opinion.  Appellant,  Baum,  sued  out 
an  attachment  against  Pearce  ft  Co.,  seek- 
ing toavold  the  assignment.  On  the  trial 
the  court  refused  to  Instruct  the  Jury,  on 
request  of  plaintiff,  Banm,  to  the  effect 
that,  It  Pearce  held  end  controlled  the 
notes  stated  to  be  held  by  certain  cred- 
itors, and  named  in  Schedule  B  to  the  aa- 
slgnment,  after  said  assignment  was  ex- 
ecuted, with  Intent  to  defraud  and  d^ay 
their  creditors,  or  any  ot  them,  then  the 
Jury  should  find  that  the  attaebment  waa 
rightfully  sued  out;  and  the  court  gave  an 
Instruction  to  the  Jury,  for  defendants,  to 
the  eff^t  that,  if  ther^  was  a  mere  mis- 
take In  regard  to  the  notes,  and  that 
Pearce  &,  Co.  did  not  Intend  to  defraud 
their  creditors,  then  the  J  uiy  should  find 
for  defendants.  There  was  verdict  and 
Judgment  In  favor  of  defendants,  from 
which  Baum  appealed. 

NtWKDt  A  iioWillle,  lor  appeUant.  A.  C. 
McNalr,  for  appellees. 

Woods.  C.  J.  The  eonstrnctlon  which 
we  have  placed  upon  the  deed  of  assign- 
ment forbids  ouraeclaring  Itvold  upon  its 
face.  The  deed  of  assignment,  after  con- 
veying the  estate  to  the  assignee,  directs 
him  "  to  dispose  ot,  for  cash  or  utherwiaer 
as  is  customary  or  according  as  the  law 
directs,  or  shall  be  agreed  upon  by  a  ma- 
jority of  theaaldcredltorSiBll  ofsaid  prop- 
erty," etc.  The  wording  Is  not  precise, 
and  themeanlnglBnotfreefromobacarity; 
but  we  mast  give  it  such  interpretation, 
if  It  may  be  done,  as  will  not  destroy  the 
InHtrument.  The  maxim,  ut  res  maffis 
valeat  qaam  pereat,  Is  of  force  In  t>>ls  case 
of  ambiguous  Interpretation,  and  must 
control.  We  take  It  the  meaning  Is  that 
the  assignee  may  sell  for  cash  or  on  time, 
as  iscQstomaryln  cases  otaa^gnronttR,  or 
as  the  law  directs  tn  such  cases,  or  that 
he  may  sell  for  cash  or  on  a  credit,  as  a- 
majority  of  all  the  creditors  agree.  The 
phrase  will  bear  this  Interpretation,  and 
this  will  render  the  deed  free  from  objec- 
tion, and  we  therefore  so  construe  Its  lan- 
guage. 

The  deed  of  assignment  conveys,  or  par- 
ports  to  convey,  the  entire  estate  of  tb» 
asBlgnur,  Including  the  accounts,  notes, 
andotherchosea  In  action  of  the  assignor's 
mercantile  firm,  and  refers  to  Schedule  B. 
attached  to  the  deed,  as  containing  an  ac- 
curate list  of  such  cboses  In  action.  In 
this  schedule,  certain  notes  are  mentioned 
as  being  held  by  A.  J.  Weems,  John  T. 
Hardle  «  Co.,  and  the  Meridian  FertUiaer- 
Company,  as  security  for  debts  due  them, 
respectively,  by  theasslgnor.  On  the  trial 
of  the  plea  in  abatement  interposed  by  ap- 
pellees In  the  court  below,  It  Im  shown  by 
some  of  the  evidence  that-- these  notea. 
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Quned  In  Schedule  Has  being  bold  by  the 
creditors  named,  were  in  fact  uot  had  by 
them,  but  were  held  by  Pearce,  the  as- 
sl^or,  and  were  retained  by  him,  and  con- 
trolled by  him,  at  and  sabsequent  to  tUe 
execution  of  the  deed  of  aest^ment.  If 
this  holding  by  Pearce,  the  assignor,  had 
been  satlsfuctorilyeHtabllHbed,  then,  with- 
out regard  to  Pearce's  Intention  in  so 
iioldlng  the  notes,  the  deed  ol  assignment 
was  constmcttvely  Iraiidaleat,  and  the 
Jury  i^ould  have  been  so  inatrncted.  In 
that  state  of  case,  the  question  of  Pearce's 
Intention  was  not  decisive  at  all.  The 
<leci8ive  test  was,  did  or  did  not  Pearce 
hold  and  exercise  bla  will  in  the  control  of 
these  notes,  or  any  of  them,  after  the  deed 
of  assignment  had  been  executed?  It  he 
4id,  th«k  the  deed  was  fraudulent  In  law, 
no  matter  what  Pearce's  motive  was,and 
tbe  Jury  should  have  been  so  informed.  A 
I»erson  cannot  assign  his  property  for  the 
benefit  of  ci'edltors,  and  yet  hold  and  con- 
trol It,  even  with  the  best  Intentions. 
Beversed  and  remanded. 


VicKSBDRO  &  M.  R.  Co.  v.  Barbbtt  et  al. 
iSujn-eme  Court  of  Mississippi.   Aptil  23, 1890. ) 

RaILUOASS— BiQHT  OT  WaT— ESTOPPBI* 

A  gnat  to  a  railroad  company  of  a  right  of 
way  **not  exceeding  ooe  hundred  feet  in  width,'* 
with  tbe  right  to  use  "  so  much  land  sa  the  oflloers 
may  deem  necessary, "  is  not  an  absolute  grant  of 
100  feet;  and  tbe  company  having  located  Its  road, 
4MWttpylDg  a  narrowerstrip,  and  having  aoquleaced 
for  years  in  the  oconpatlon  of  the  land  bordering 
on  the  strip  by  other  granteea,  oannot  ejeot  them, 
and  widen  its  right  of  way. 

Appeal  from  circuit  court.  Hinds  coun- 
ty;  J.  B.  Ghbishan,  Judge. 

KJectment  by  the  Vicksbunc  &  Meridian 
Railroad  Company  against  Tom  Bairett 
and  others.  Judgment  for  defendants, 
And  plaintiff  appeaJa. 

NagcDt  A  McWIlOe,  tor  appellant  D. 
SbeJtoDy  for  appellees. 

Cooper,  J.  In  March,  1887,  Perry  Cohea, 
then  the  owner  of  the  land  in  controversy, 
and  of  several  hundred  acres  of  which  It 
was  a  part,  by  deed  granted  to  the  Com- 
mercial &  Railroad  Bank  of  Vicksbnrg  a 
right  of  way  over  said  lands.  The  con- 
veyance Is  of  **  a  light  of  way  and  free  pas- 
sage over  a  certain  tract  of  land  contain- 
ing about  four  hundred  acres, "  describing 
the  land,  ''not  exceeding  one  hundred  feet 
in  width  across  said  land,  or  over  any 
part  thereof. forthe  location  and  construe- 
tion  of  a  railroad  fromVicksburg  to  Jack- 
son; and  fan  power  and  authority  is  given 
and  granted  to  said  company,  their  ofQ- 
cers,  servants,  ajid  agents,  to  construct 
said  road  ovec  said  land,  using  so  much 
land  as  the  omcers  muy  deem  necessary, 
and  to  use  said  road  for  passage  and 
transportation,  or  for  any  other  purpose, 
so  long  as  the  charter  of  said  company 
continues.  And  tbe  said  president,  direct- 
ors, and  Gompany.orthelrottlcers,  agents, 
and  s«>vants,  may  enter  on  the  land  over 
which  the  route  of  said  railroad  may  pass 
and  He  adjacent,  and  cut,  quarry,  dig,  and 
take  away  any  wood,  stone,  gravel,  or 
earth  necessary  for  the  construction  and 
repair  of  said  road. "  The  company  en- 


tered npon  theland  under  this  grant,  locat- 
ed Its  road,  and  completed  Its  construC' 
tlon,  probably  In  tbe  year  1840.  On  the 
lltb  day  of  April,  18S7,  Cohea  conveyed  to 
one  Nocbols  u  lot  of  land  by  metes  and 
bounds,  one  of  the  calls  being  a  stake  on 
tbe  line  of  the  railroad.  In  the  year  1841, 
be  conveyed  another  lot  of  land  adjoining 
and  south  of  said  road;  and  In  the  year 
1842  he  conveyed  yet  another  lot  so  locat- 
ed, of  which  the  land  demanded  In  this 
suit  Is  a  part.  In  each  of  these  deeds  the 
metes  and  bounds  are  by  direction  and 
distance,  and  the  north-eastern  boundary 
of  each  lot  is  the  line  of  the  railroad  at  a 
distance  of  12  feet  6  Inches  from  the  south- 
western Iron  of  its  track. 

Tbe  contention  of  the  railroad  company 
M  thatlt  was  granted  a  right  ofwayof  100 
feet  wide  by  Cohea,  that  its  road  Is  locat- 
ed along  the  center  line  of  this  way,  and 
that  it  is  entitled  to  recover  from  the 
grantees  of  Cohea  an  easement  over  so 
much  of  tbe  land  as  lies  within  this  limit. 
The  contention  of  defendants  la  that  the 
south-western  line  of  the  right  of  way  was 
fixed  by  the  location  of  the  road  along  tbe 
line  12  feet  6  Inches  from  Its  iron,  as  above 
noted.  The  evidence  shows  that  the  earOi  \ 
from  tbe  drainage  ditch  of  the  company  . 
was  thrown  along  the  line  claimed  to  be  1 
the  true  one  by  the  defendants,  creating  a 
bank  along  which  a  fence  was  erected  by  < 
the  grantee  of  Cohea*  certainly  more  than 
80  years  ago,  and  probably  from  near  the  ( 
time  of  his  entry.  On  the  demanded  strip 
of  land  tbe  residence  and  store  of  the  de- 
fendant are  built;  and,  though  there  have 
been  some  changes  in  their  structure,  It  Is 
clearly  shown  that  for  mure  than  SO  years 
the  land  has  been  occupied  by  bouses  of  a 
permanent  character.  The  company  has 
never,  until  within  a  short  time  tiefore  the 
institution  of  this  action.  Informed  the 
occnpont  of  any  claim  by  it  of  a  right  to 
go  upon  the  premises. 

The  defendants  contend  thatthe  compa- 
ny has  no  right  of  recovery— FYrat,  because 
tbe  line  of  1  ts  righ  t  of  way  was  fixed  at  the 
time  of  the  location  of  the  road  along  the 
line  to  which  their  occupancy  extends; 
and,  second,  U  this  be  not  true,  then  that 
tbey  have  acquired  title  by  adverse  pos- 
session. We  are  satisfied  of  tbe  suffidencr 
of  tbe  defense  on  tbe  first  ground.  It  Is 
therefore  unnecessary  to  consider  tbe  sec- 
ond.  The  conveyance  from  Cohea  did  not 
grant  a  right  of  way  to  the  company  100 
feet  wide.  The  right  granted  was  of  a 
way  "not  to  exceed  In  width  one  hundred 
feet, "  within  which  limit  the  officers  of  the 
company  were  to  "use  so  much  land  as 
they  may  deem  necessary."  The  way 
granted  was  not  fixed  by  the  deed  as  to 
place,  quantity,  or  direction.  It  was  until 
located  a  floating  right,  exercisable  over 
any  portion  of  the  land  within  the  limit  of 
width  specified.  Action  was  required  by 
the  company  to  Indicate  and  fix  the  way 
granted ;  and  though  It  may  be  true,  as 
contended  by  counsel  for  the  company, 
that  ordinarily  or  universally  the  road- 
bed of  railroads  Is  laid  along  the  center  of 
the  right  of  way.sucb  custom  cannot  con- 
trol where  the  condnct  of  the  parties 
touching  the  particular  right  claimed  Is 
shown  to  have  been  otherwise.  None  of 
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the  conveyancea  from  Cohea  (one  of  them 
baring  been  made  In  leas  than  a  month 
from  the  srant  to  the  company)  contain 
any  reservation  or  exception  of  a  right  ut 
way  orer  the  land  granted  in  favor  of  the 
company.  Theconvf^ances  are  absolute 
and  unqnallfled  of  the  whole  land  de- 
scribed, oounded  by  a  fixed  line  as  the 
limit  of  the  right  of  way.  Cuder  these 
conveyances  the  grantees  entered  and  act- 
ed with  reference  to  the  whole  premises  as 
owners  thereof.  They  built  fences  and 
housee,  and  In  this  most  pnblic  and  un- 
mistakable manner  demonstrated  their 
purpose  to  hold  exeitwlve  possession  of  the 
whole  of  the  lot.  We  must  assume  that 
the  company  would  then  have  made  the 
Issue,  and  asserted  Its  right.  If  It  believed 
It  to  exist  as  now  claimed.  That  It  failed 
to  do  BO  IB  sufficient  evidence  of  acquies- 
cence by  it  In  the  line  treated  by  Its  grant- 
or as  the  boundary  of  the  way  granted. 
Washb.  Easem.  281;  Wynkoop  v.  Burger, 
13  Johns.  221:  BallroadCn.  v.  Houghton, 
136  m.  233, 18  N.  E.  Rep.  801. 

The  decisions  cited  by  counsel  for  appel- 
lant in  which  the  user  by  the  land-owner 
of  a  part  of  the  right  of  way  has  been  held 
not  to  be  exclusive  of  the  right  of  the  rail- 
road to  extmd  its  actual  UBe  and  occupa- 
tion, will  be  found  to  be  cases  In  which 
the  grant  covered  the  land  (dalmed  by 
fixed  lines,  op  to  which  a  right  was  given, 
and  not,  as  here,  giwitB  of  so  much  land 
as  the  company  may  deem  necesBary,  not 
to  exceed  100  feet.  In  those  caees  the  right 
claimed  was  to  take  as  occasion  might  re- 
quire possession  of  the  land  granted.  The 
4daim  here  Is  to  extend  a  grant,  the  limits 
of  which  have  been  fixed  by  the  parties,  so 
as  to  include  lands  which  might  have 
been,  but  were  not,  deemed  "necessary" 
by  the  ofHcers  of  the  company  when  it  lo- 
cated its  way  under  the  grant.  We  find 
nothing  In  the  conveyance  by  which  au- 
thority to  locate  the  way  might  be  exer- 
dsed  more  than  once,  and  by  the  location 
then  fixed  the  company  must  be  concluded. 

The  Judgment  Is  afilrmed. 


IfsifPHiB  Orocbrt  Co.  et  al.  r.  Tbottbb 
et  al. 

{Supreme  Court  of  Miesiesippt  May  IS,  1890.) 
FB&tm— Ihjovotioh. 
One  T.,  a  merchant,  drew  $17,000  team  the 
bank,  and  visited  his  father  the  Bame  day.  The 
latter  was  a  small  merchant  la  a  neigtiboriag 
town.  The.  next  davT.  made  an  aasigament  for 
the  benefit  of  creditors.  His  property  was  at- 
tached and  Bold.  His  father  aetUed  with  some  of 
the  creditors,  and  took  judgments  against  T. 
Held  that,  in  view  of  many  oiroumstances  con- 
necting the  father  with  the  fraud  of  T.,  the  sberlff 
would  be  enjolued  from  paying  to  the  father  on 
his  Judgments  the  money  derived  from  the  sale  of 
T.'s  goods. 

Appeal  from  chancery  court.  Clay  coun- 
ty; B.  McFarland,  Chancellor. 

W.  T.  Trotter,  one  of  the  appellees,  was 
a  merchant  In  Weiit  Point.  He  became  in- 
volved, and  borrowed  some  money  from 
bis  father.audcontinued  his  business.  His 
father,  W.  E.  Trotter,  another  appellee, 
also  bad  a  mercantile  business  at  a  little 
town  near  West  Point;  and  the  father 
bought  goods  from  bis  son  In  West  Point 


for  his  own  business,  and  bought  a  large 
quantity  of  goods  within  ashort  time  Just 
preceding  his  son'sfinalfailnre  in  business. 
A  lew  days  prior  to  December  18th,  and  on 
December  ISth.  W.  T.  Trotterdrew  from  the 
bank  In  which  he  deposited  his  money  some 
$17,000,  and  on  December  18th  paid  his  fa- 
ther a  visit,  and  returned  to  West  Point  on 
December  14th,  and  on  that  day  made  an 
assignment  for  the  benefit  of  his  creditors. 
Many  attachments  followed,  and  the  sher- 
IfT  took  charge  of  the  property,  which  he 
sold  by  agreement  of  the  creditors,  and  de- 

Soalted  the  money  In  the  bank.  Early  in 
anuary.  W.  £.  Trotter^the  father,  made  a 

gropoflltion  to  settle  with  the  creditors, 
e  having  purchased  the  attached  proper- 
ty.from  the  sherlfl,  which  proposition  was 
accepted  by  some  of  the  attaching  credit- 
ors, who  transferred  their  claims  to  W.  E. 
Trotter,  and  he  took  Judgments  at  the 
next  term  of  court  against  W.  T.  Trotter 
on  these  claims  so  transferred  to  him ;  the 
attachmmts  having  been  sustained.  This 
bill  was  filed  by  appellants  to  enjoin  the 
sheriff  from  paying  over  the  money  in 
bank,  derived  from  the  naleof  the  goods,  to 
W.  E.  Trotter,  under  his  Judgments  above 
described,  on  the  ground  that  said  W.  E. 
Trotter,  acted  In  concert  with  his  son,  W. 
T. Trotter, In  the  fraudulent  scheme  perpe- 
trated in  reference  to  the  asslgnm«it,  etc. 
Much  evidence  was  taken,  some  of  which 
tended  to  show  suspicious  connection  uf 
W.  E.  Trotter  with  the  fraud  of  his  eon. 
The  chancery  court  dismissed  the  bill  of 
the  appellants,  and  decreed  damages 
against  them  for  the  wrongful  suing  out 
of  the  Injunction,  from  which  decree  they 
appealed. 

F.  M.  Bealt,  for  appellants.  B/trry  S 
Beekett  and  Fox  <£  Itoane,  for  appellees. 

CoopBR,  J.  We  find  ourselves  unable  to 
concur  in  the  conclusion  reached  by  the 
chancellor  on  the  facts  of  this  case.  It  la 
poBsible  that  W.  E.  Trotter  is  not  an  ac* 
complice  in  the  unmitigated  scheme  of 
fraud  concocted  and  executed  by  his  son. 
but  the  probabilities  areso  strongagalnst 
him  that  tn  act  upon  the  assumption  of 
his  good  faith  would  be  a  departure 
from  the  rule  that  fraud  may  be  estab- 
lished by  circumstantial  evidence.  The 
circumstances  tending  to  sbow  confeder- 
acy are  too  strong  and  numerous,  and 
those  supporting  his  good  faith  too  few 
and  iDconcluaive,  to  warrant  a  decree  la 
hlB  favor. 

The  decree  is  rpveraed,  and  a  decree  di- 
rected to  be  entered  here  directing  the 
Bberlff  to  pay  to  the  complainants  or  their 
BoUcltorB  the  sums  due  them,  and  interest, 
and  costs  of  this  suit  In  the  court  below 
and  here,  from  the  funds  In  bis  hands. 


Buckley  et  al.  v.  Dunh, 
(Supmnc  Court  of  Misaiasippi.    May  26,  1890.) 
Jddgubnt  Cbbditobs — Right  to  D&btob'b  Labob. 

A  judgmeob  creditor  has  no  right  to  the 
products  of  his  debtor's  labor,  which  became  as 
soon  as  produced  the  property  of  a  third  person.and 
It  is  immaterial  that  the  debtor  refused  to  make 
the  contract  to  furoiah  tho  prodticta  directly,  fear- 
ing that  they  might  be  sabjeoted  to  the  judgment 
debt,  but  prooored  the  oontracfc  to  be  made  by  tola 
wife. 
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Appeal  from  clrenlt  conrt,  Clarke  conn- 
ty:  S.  H.  Tbbral,  Judge. 

Appellee,  Dunn,  had  a  Judgrment  agalnet 
blB  Bon-in-law,  one  Ollphant.  Olipbant 
had  no  property  out  of  which  the  ludff- 
ment  could  be  made,  and  he,  (Olipbant.) 
deslrlojr  to  engage  In  getting  out  cross- 
ties  for  the  rallroada,  and  fearing  that  it 
he  engaged  in  the  DD^esB  in  his  own 
name,  and  on  bis  own  acconnt,  that  the 
product  of  tiie  bnalness  might  be  subject- 
ed nnder  Dunn's  judgment,  got  his  wife  to 
make  a  contract  with  the  two  railroads 
to  fumlsb  them  cross-ties  oa  her  account 
and  inhername.  The  wife  also  contracted 
with  appellants,  Buckley  &  Son,  to  ad- 
vance money  and  means  for  the  accom- 
pUebmoit  of  the  bnalntBS.  Buckley  &  Son 
advanced  the  money,  and  the  cross-ties 
were  delivered  to  the  railroads,  whereup- 
on Dunn  sued  cmt  writs  of  garnishment 
against  the  railroads,  which  answered,  ac- 
knowledging Indebtedness  to  M.  £.  Oil- 

Ebant,  the  wife,  and  not  to  UUphant,  the 
nsband,  and  alleging  that  Buckley  &Soa 
claimed  the  amounts  on  orders  from  tbn 
wife  lor  the  soma  doe.  Buckley  &  Son  ap- 
peared and  contested  the  garnishments ; 
they  showed  that  the  whole  amount  due 
from  the  railroads  was  due  to  them  for 
advances  made  on  the  order  of  the  wife, 
and  set  up  tbelr  claim  to  the  money  paid 
In  by  the  railroads.  Appellee  Dunn,  Insist- 
ed that  the  contract  in  the  name  of  the 
wife  was  a  mere  devl»  and  cover.for  the 
purpose  of  perpetrating  a  fraud;  that 
the  product  of  the  business  was  In  fact  the 
property  of  Ollphant,  the  husband.  The 
court  Instructed  the  Jury  to  the  effect  that 
if  the  motive  and  intention  of  Ollphant, 
the  husband,  was  to  defeat  bis  creditor* 
and  the  contract  a  mere  cover  tor  such 
purpose,  then  the  verdict  should  be  Id  fa- 
vor of  appellee,  Dunn.  There  was  verdict 
and  Judgment  In  favor  of  Dunn,  from 
which  Buckley  &  Son  appealed. 

Witberspoon  &  WitherspooD,  tor  appel< 
lants.  FeweU  A  Brab»n  and  2*.  A.  Wood, 
for  appellee. 

Cooper,  J.  Since  the  law  undoubtedly 
to  that  creditors  have  no  lien  upon  or 
light  to  the  labor  of  their  debtors,  we  are 
unable  xa  percMve  upon  what  principle 
the  creditor  can  subject  to  his  debt  the 
product  of  that  labor  where,  when  it 
comes  into  existence,  it  is  the  property  of 
another.  The  creditor  cannot  impute 
fraud  to  the  transaction  by  which  the 
debtor  gives  his  labor  to  his  wife,  for  the 
creditor  has  no  legal  or  equitable  right  to 
that  labor.  If  by  his  labor  the  debtor 
produces  property  which  Is  his  own,  he 
may  not  give  the  property  thus  produced 
to  the  wife  to  prevent  Its  being  subjected 
to  his  debts.  But  this  is  because  the  law 
recognizee  an  equity  In  the  creditor  to  be 

Said  out  of  such  property.  It  is  quite  a 
Ifferent  proposition  to  assert  that  cred- 
itors have  a  right  to  the  personal  labor  of 
their  debtors,  and  that  if  the  debtor  gives 
that  to  another  the  creditor  may  com- 

Elain  as  of  a  fraudulent  scheme  to  dF>feat 
is  demand. 

It  Is  perfectly  clear  that  Ollphant  refused 
to  make  the  contract  out  of  which  the 
debt  garxilshed  arose  because  of  the  appre- 


hension that  that  product  of  the  contract 
would  be  subjected  to  the  appellee's  Judg« 
ment;  it  Is  equally  certain  as  a  principle 
of  law  that  the  creditor  could  not  coerce 
him  to  make  it  or  to  perform  any  labor 
under  it  when  made  by  the  w[fe.   It  is  Im- 

SOBSlble  to  change  the  nature  of  the  thing 
one  by  epithets;  OUphant  might  lawfully 
have  refused  to  make  the  contract  to  sup- 
ply the  cross-ties  to  the  railroads,  and  so, 
also,  he  could  lawfully  give  to  his  wife  his 
labor  and  supervision  In  the  execution  of 
the  contract  made  by  her,  and  this  wheth- 
er the  contract  was  made  by  her  acting 
personally  or  by  her  acting  through  her 
husband  as  her  agent.  Calling  what  was 
done  "a  fraudulent  device  **  or cover  "can- 
not change  Its  nature  nor  the  legal  resulta 
that  flow  from  it. 

The  verdict  and  Judgmmt  should  have 
been  for  the  claimant. 
Judgment  reversed  andcauM  ranandad. 


GiLLUu  et  al.  v.  Cask. 
OttproM  Court  3n««iMlppi-  Jmw  S.  IBQO;) 
EnonaHT— Biu.  or  Pabti'culabs. 
Under  Code  Hiss.  |  S481,  requiring  either 
party  in  ejectmeat  on  demand  of  other  party 
to  file  a  bul  of  particulars,  giving  an  abstract  of 
the  title  nnder  which  he  claims,  and  providing  that 
la  default  thereof  no  evidence  of  such  title  shall  be 
given,  the  bill,  when  filed,  is  u  admission  of  reo- 
ord  that  Uie  party  claims  under  the  ohdn  of  UtU 
therein  referred  to,  and,  where  the  bills  of  both 
parties  set  out  a  common  source,  plaintiff  need  not 
establish  the  chain  of  title  back  of  such  source. 

Appeal  from'  circuit  court,  Jackson 
county;  S.  H.  Tbrral,  Judge. 

Ejectment  by  Harry  QlUum  and  others 
against  Mrs.  M.  A.  Case.  Judgment  for 
defendant,  and  plaintiffs  appeal. 

T.  S.Ford  and  Robert  Lowryttor  appel- 
lants. C.H.WoodBndNugeatAMeWiiaBt 
for  appellee. 

Cooper,  J.  By  section  2491  of  the  Code, 
in  reference  to  actions  of  ejectment,  it  Is 
provided  that,  "  after  Issue  Joined  in  eject- 
mrait,  either  party  may  demand  in  writ- 
ing, of  the  other,  a  bill  uf  particulars  of 
his  claim  or  title  to  the  premises  In  ques- 
tion, which  bill  shall  Include  a  short  ab- 
stract of  such  documentary  evidences  of  ti- 
tle as  the  party  may  intend  to  give  in  evi- 
dence on  the  trial,  •  •  •  and  in  default 
thereof  no  evidence  of  such  title  shall  be 
given  OD  the  trial."  The  plaintiffs  In  this 
action  made  demand  of  the  defendant  for 
a  bill  of  pai*tlcularB  of  her  title,  in  response 
to  which  such  bill  was  filed  In  the  cause. 
Thedefendant  also  demanded  a  bill  of  par- 
ticulars of  the  plaintiff's  title,  which  was 
also  furnished  us  required.  The  plaintiffs 
claim  the  premises  sued  for  as  heirs  at  law 
of  Henry  and  Thomas  Gillum.  The  bill  of 
particulars  furnished  by  the  defendant 
showed  that  she  claimed  from  the  same 
parties,  and  also  claimed  under  a  tax- 
deed.  On  the  trial  the  plaintiffs  read  la 
evidence  the  bill  of  particulars  filed  by  the 
defendant. lor  thepurposeof  showing  that 
both  parties  claimed  under  a  common 
source  of  title,  and,  in  effect,  asked  the 
court  to  Instruct  the  jury  that  such  evi- 
dence was  sufficient  to  show  that  the  de> 
tendant  claimed  under  a  cooimon  saurce 
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with  the  plalntltta,  and  that,  II  tfao  evi- 
dence showed  that  plalntlEfa  had  the  bet- 
ter title  from  such  source,  then  tbey  were 
entitled  to  recover,  unless  the  evidence 
showed  that  the  d^endant  had  secured  a 
title  by  adverse  poBBeesion,  or  had  title 
paramount  under  the  tax-eale.  This  In- 
Btructlnn  the  court  refused  to  give,  upon 
the  ground,  au  we  aseume  from  the  argu- 
ment of  counsel,  that,  notwithetandlnff 
the  fact  thatdetendant  had  filed  the  bill  of 
partlcolara  by  which  It  was  shown  she 
claimed  title  under  the  common  source,  It 
was  Incumbent  upon  theplalntiffs  toahow 
a  title  In  such  source,  the  bill  of  particu- 
lars performing  no  function  except  to  ena- 
ble the  defendant,  if  she  Bfaould*  desire  to 
do  BO,  to  Introduce  evidence  of  title  as  set 
forth  in  the  bill. 

In  this  the  court  erred.  It  Is  true  the 
statute  only  declares  that  a  failure  to  ex- 
hibit the  bill  of  particulars  when  demand- 
ed shall  preclude  the  party  from  givingev- 
Idence  of  title.  But  this  does  not  control 
the  effect  of  the  bill  when  made  and  filed. 
It  performs  the  office  of  pleadings,  in  that 
it  Informs  the  opposite  party  of  the  evi- 
dence he  will  be  expected  to  produce,  and 
is  an  admission  of  record  that  the  party 
claims  title  under  the  chain  of  title  therein 
referred  to.  Where  such  partlculsfs  in* 
form  theadversarythatboth  partiesclalm 
under  the  common  eoarce,  It  is  not  Incum- 
bentupon  him  tushowtltle  In  that  source, 
since  that  la  admitted.  If,  as  the  evidence 
for  the  plaintiffs  tends  to  show,  the  lands 
In  controversy  descended  jto  them  as  hetra 
at  law  of  the  QlUums.  (the  common  source 
of  title,)  they-  are  entitled  to  a  Judgment 
of  recovery,  unless  the  defendant  gives 
some  evidence  of  title  from  that  source,  or 
that  they  have  title  paramount  thereto. 

The  Judgment  la  reversed  and  cause  re- 
manded. 


TfiOMAS  T.  Board  of  Sup'rb,  Holmes 

CODNTY. 

(liuiptmieOowtofMisfHssippt.  April  88, 1890.) 
Taxatioh— liiABiLirr  or  MoBTOAeu— Coir- 

DITIOKAL  BaLB. 

A  coDT^aace  In  the  form  of  a  deed  con- 
tained tbe  conditloa  that  the  grantor  might  ^'re- 
deem" the  property  within  five  years,  on  the  pay- 
ment of  a  sum  equal  to  the  consideration  and 
interest,  and  provided  that  a  failure  to  pay  such 
■am  when  due,  or  to  pay  the  Interest  aDQuaiiy. 
■hould  operate  to  make  toe  conveyance  absolute; 
that  nnul  default  grantor  slioula  retain  poBsea. 
Mod  of  the  property.  On  the  question  arising 
as  to  whether  the  grantee  was  assessable  for 
taxes  aa  a  mortgagee,  parol  evidence  showed 
that  at  the  time  of  the  oonveyaooe  the  grantor 
was  indebted  to  the  grantee  in  the  exact  amount 
of  the  consideration  named,  to  secure  the  most 
of  which  the  latter  held  a  mortgage  on  the  lands 
conveyed;  that  he  was  also  largely  Indebted  to 
others;  that  this  instrument  was  made  under  an 
arrangemeat  to  enable  him  to  get  out  of  debt; 
that  Uie  grantee  thereupon  released  md  surren- 
dered all  evidences  of  indebtedness  against  him; 
that  neither  afterwards  considered  any  debt  exist- 
ing between  them;  that  BubsequcDtlv  grantor 
gave  grantee  a  quitolalm  deed  surrendenng  his 
rights  to  "  redeem, "  and  took  a  lease.  Held,  that 
the  right  of  grantor  was  to  repurchase  only,  and 
that  grantee  was  not  liable  to  taxation  as  a  mort- 
gagee. 

Appeal  from  circuit  conrt,  Holmes  coun- 
ty; C.  H.  Campbell,  Judge. 


ORTEH,  Vol.  7.  (Miss. 

Hooker  A  Wilson,  for  appellant.  C.  V. 
Owla,  tor  appellee. 

CooPEB,  J.  This  is  a  controversy  be- 
tween the  board  of  supervisors  of  Holmes 
county  and  appellant,  touching  the  lia- 
bility of  appellant  to  be  asBeesed  and  pay 
taxes  for  the  years  1884,  1886.  188«,  1887, 
and  1888,  on  the  sum  of  f46,071.05,  which 
the  board  contends  sheowned  as  personal 
property  during  such  years.  The  facts 
are  that,  prior  to  the  year  1884,  one  Keim 
was  indeoted  to  William  Thomas,  the 
husband  of  appellant,  (who  la  now  dead, 
leaving  her  bis  sole  heir  at  law  and  dis- 
tributee,) In  a  la^re  sum  of  money,  the 
payment  of  which  was  secured  by  a  mort- 
gage on  a  large  body  of  lands  in  Bolmea 
county.  Kelrn  was  also  Indebted  to  many 
other  perBons,  whoBe  debts  were  secured 
by  mortgages  on  other  lands.  On  the 
17th  of  May.  1884,  an  arrangem«it  was  en  - 
tered  into  between  Kelrn  and  Thomas,  by 
which  Thomas  surrendered  ^d  canceled 
the  notes  he  then  held  against  Kelrn,  and 
assumed  the  payment  of  a  note  of  96,- 
181.25  due  by  Kelrn  to  one  Jenkins.  The 
sum  of  the  notes  surrendered,  and  that 
of  the  payment  of  which  Thomas  assumed, 
was  f46.071.05.  In  consideration  of  this 
surrender  of  hla  debt  by  Thomas,  and  of 
hia  assnmptionto  pay  tbe debt  to  Jenkins, 
Keim  on  that  day  executed  a  conveyance 
of  a  large  quantity  of  lands,  being  the 
same  lands  before  that  time  mortgaged 
to  Becure  the  payment  of  the  notes  above 
mentioned.  The  conveyance  is  In  nsual 
form  In  its  recital  of  the  consideratloD 
paid  and  tbe  description  of  the  lands  con- 
veyed,and  then  proceeds  thus :  "Tbisdeed 
Is,  however,  conditional  that  the  said  W. 
L.  Kelrn  shall  have  the  right  to  redeem 
said  lands  at  any  time  within  five  years 
from  the  date  hereof,  or  before  tbe  title  of 
the  said  Thomas  has  become  absolute,  by 
paying  to  said  Thomas  the  sum  ol  forty- 
six  thousand  and  sevmty-one  dollars  and 
five  cents,  with  bIx  per  cent.  Interest  there- 
on from  date  hereof.  If  the  eaid  Keim 
shall  fall  to  pay  annually  on  the  17th  day 
of  May  the  accrued  Interest  on  said  sum  of 
946,071.05,  then  the  title  of  said  second 
party  becomes  absolute  and  perfect,  and 
the  said  Kelrn  ahall  be  barred  of  all  fur- 
ther right  of  redemption,  and  tbe  said 
Thomas  and  his  heirs  shall  beoitltled  to 
the  Immediate  possession  and  control  of 
Bald  lands,  which  it  Is  agreed  shall  be 
hereby  delivered  to  him  and  his  heirs ;  and 
if  said  Keim,  at  the  expiration  of  said  five 
years,  ehall  fall  or  refuse  to  pay  said  sum 
of  $46,071.06,  with  any  accrued  Interest  that 
may  be  due  thereon,  or  any  part  thereof, 
then  the  said  second  party  shall  be  entitled 
to  the  Immediate  possession  and  control 
of  the  same,  as  his  own  property,  and  the 
Bald  Keirn  shall  be  barred  of  further 
rlghtB  therein.  The  eald  Kelra  shall  have 
the  right  to  the  posseBslon  of  said  lands 
until  the  failure  to  pay  said  Interest  an- 
nually occurs,  or  a  failure  to  pay  said 
sum  of  946,071.05.  or  any  part  thereof,  as 
hereinbefore  agreed;  he,  the  said  Keim, 
keeping  all  the  taxes  and  assessments 
against  said  lands  paid  off  and  dis- 
charged. " 

But  little  parol  evidence  was  Introduced 
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by  tdtber  party,  bat  Ur.  Hooker,  a  wlt- 
DeHS  for  appellant,  stated  ttaat,  before  ttae 
execotlon  of  the  deed.  Dr.  Kelm  was  in- 
debted to  William  Thomaa  In  a  larjce  earn 
of  money,  and  to  Jenkins  and  other  par- 
ties. About  the  time  of  the  execution  of 
the  deed  a  scheme  was  formed  by  which  It 
was  supposed  that  Dr.  Kelm  could  be  re- 
leased entirely  from  debt,  and  save  some 
part  of  hlBproperty.  Mr.  Thomas  bought 
from  Dr.  Kelm  the  places  described  In  the 
deed,  and  In  payment  thereof  delivered  up 
to  him  his  notes,  which  bore  10  per  cent. 
Interest,  and  all  evidences  ol  debt,  and  re- 
leased bim  from  all  obligations  to  him. 
This  was  a  bona  ffde  purchase,  and  not  a 
loan  of  money.  Dr.  Keim  did  not  owe 
Mr.  Thomas  anything,  nor  had  Mr.  Thom- 
as any  claim  which  he  coutd  enforce 
aKainst  Kelm.  The  scheme  fell  through, 
and  Dr.  Kelrn  desired  of  Mr.  Thomas  the 
priTllege  of  repurchasing  the  land  within 
five  years  by  paying  the  taxes  on  the  land, 
and  about  f  2,700 annually.  Th'atThnmas 
could  not  have  sold  the  land  on  account 
of  the  agreement  held  by  Kelrn."  The 
fact  appears,  by  a  quitclaim  deed  made 
by  Kelm  to  Mrs.  Thomas,  that,  before  the 
hearing  of  this  cause  by  the  board  of  su- 
pervisors, Kelm  had  surrendered  his  right 
of  redemption,  and  taken  a  lease  of  the 
land  tor  an  additional  term  of  years. 

Conceding,  for  the  purposes  of  this  ex- 
amination, the  power  of  the  board  of  su- 
perrlsors  to  apply  equitable  principles  to 
contradict  the  express  language  of  a  deed, 
and  conceding  its  no werto  re-examine  the 
subject  of  the  liability  of  Mrs.  Thomaa  to 
taxation  on  the  property  or  debt  not- 
withstanding the  conclusions  rearhed  by 
the  board  in  preceding  years  that  she  was 
sot,  we  dispose  of  the  cause  upon  Its  mer- 
its. Looking  alone  to  the  deed,  we  find 
some  of  its  features  to  be  those  of  a  murt- 
gage,  and  some  those  of  a  conditional 
sale.  The  release  of  the  debt  from  Keira 
to  Thomas,  Id  consideration  of  the  con- 
veyance, the  absence  thereafter  of  any 
personal  obligation  or  duty  on  the  part  of 
Kelra  to  pay  anything  to  Thomas;  the 
stipulation  making  time  of  the  essence  of 
tbe  right  to  reacquire  the  land ;  the  fact 
that  bf^ore  the  execution  of  the  deed  the 
relation  of  mortgagor  and  mortgagee 
hod  existed,  and  tbe  evident  purpose  to 
change  such  relationship;  the  fact  that 
by  the  change  then  made  Kelm  secured  de- 
cided benefits,  and  that  by  such  arrrange- 
ment  Thomas  was  put  at  serious  dlsad- 
Tantage  by  snrrendeiing  notes  then  due 
«nd  drawing  interest  at  10  percent,  upon 
which  Kelm  was  personally  responsible, 
and  that  to  construe  the  instrument  as  a 
mere  mortgage  would  add  to  the  loss  he 
has  submitted  to,  —  ere  dreumstances 
tending  to  show  that  the  contract  was 
for  a  conditional  sale,  and  not  for  a  mort- 
frase.  On  the  other  hand,  the  agreement 
•of  Kelm  to  pay  a  stipulated  sum  per  an- 
nnni  as  "Interest**  on  the  pnrchase  price 
during  the  five  years  In  which  the  convey- 
■ance  reserved  to  him  possession  of  the 
land;  the  fact  that  such  right  of  posses- 
sion was  reserved;  the  fact  that  the  deed 
reserved  the  right  to  redeem  by  repay- 
mpnt  of  the  exact  sum  recited  as  the 
consideration  of  tbe  conveyance;  and  the 
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UBS  of  the  technical  word  "  redeem  "  by  the 

Eartles  to  describe  the  right  reserved  to 
lelm,— are  iadtcta  tending  to  show  that 
the  conveyance  was  intended  to  beamort- 
gage,  and  not  a  conditional  sale. 

An  examination  of  the  authorities  ,  dis- 
closes that,  while  one  or  the  other  of  such 
circumstances  has  lu  particular  cases  been 
powerful  In  determining  the  character  of 
the  Instrament,  each  case  was  decided  up- 
on its  own  facts,  and,  where  doubt  existed 
on  the  face  of  the  instrument,  the  court 
sought  by  the  aid  of  extraneous  evidence 
to  discover  and  effectuate  the  intent  ofthe 
parties.  The  authorities  are  collected 
in  1  Jones,  Mortg.  c.  7. 

The  testimony  of  Mr.  Hooker,  who  Is  of 
counsel  for  Mrs.  Thomas,  and  was  famil- 
iar with  the  Intention  and  purposes  of  the 
parties.  Is  conclusive,  In  our  opinion,  of 
their  understanding  and  design,  and  is 
supported  by  the  evidence  that,  before 
the  bearing  by  the  board  of  supervisors, 
Keim  dealt  with  his  right  as  one  for  re- 
pui-chase  only,  and  surrendered  It  to  Mrs. 
Thomas.  Taxes  have  been  paid  to  tbe 
county  on  the  lands,  which,  In  our  opin- 
ion, were  the  lands  of  Mrs.  Thomas,  and 
she  should  not  have  been  assessed  with 
the  purchase  price  paid  for  them  as  so 
much  money  secured  by  mortgage  on 
them. 

The  Judgment  is  reversed,  the  action  of 
the  board  directing  the  assessment  va- 
cated, and  the  assessment  annnlled. 

HUNTINQTON  V.  BOBDIBAUX. 

(ffupnme  Court  cf  XouMono.  Deo.  8, 18B9.  41 
La.  Ann.) 

Itassii*>s  DSHD— RHmsT— Arbal— Jnanitto- 

nOH— DUHUSAL. 
OH  MOTION  TO  SlBXIiS. 

1.  The  supreme  oonrt  has  jarlsdiodon  over  a 
oontroveny  between  a  defendant,  oalling  his  vein 
dor  In  wsrranfef,  in  a  petitoty  actiOD,  when  the  de- 
feadant  avers  ui  his  answer  that  theproperty  frcna 
which  plaintiff  seeks  to  evict  him  is  worth  mora 
than  K,000,  and  he  asks  Judgment  eventnaUy 
against  bis  warrantor  for  that  sam. 

8.  A  judgment  rendered  deolarlng  a  ■nretg' 
good  and  sfdvent,  and  allowing  an  appeUant  to  forw 
nlsh  a  new  bond,  cannot  be  rerlewed  on  a  m<K 
tion  made  in  tiie  appellate  oourt  to  dismiss  the  an- 
peal  taken  from  the  judgment  on  the  merits  of  the 
oontrovern. 

8.  Soon  first  jodgment  remains  nadlstarbed 
mitU  reversed  on  appral  therefrom. 

ON  TKB  MBBITS. 

1.  A  sheriff's  adjudication  of  real  estate  mnsi 
be  recorded  in  the  conveyance  offloe  In  order  to 

bind  third  parties. 

3.  A  transfer  of  the  property  thus  adjndloated, 
by  the  defendant  to  a  party,  not  notified  of  the  ad- 
judication hy  Buoh  registry,  oonveya  the  proper^ 
to  tbe  purooaser, 
{SulUibus  by  the  Court.) 

Appeal  from  civil  district  coart,  parish 
of  Orleans;  Ellis,  Judge, 

J.  H.  Ferguson  and  A.  A.  fer.for  appel- 
lant. H.  B.  Dafoar  And  Octave  Moreu,  for 
appellee. 

ON  MOTION  TO  DISMISS. 

Bbbmttdbe,  C.  J.  The  plaintiff  moves  a 
dismissal  of  this  appeal,  on  the  following 
grounds,  vi«. ;  (1)  The  value  of  theprop- 
erty in  dispute  Is  less  than  f  2,Q0O  and  .this 
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court  bafe  no  Jurisdiction  ratione  msterim. 
(2)  The  bond  furnished  orifclQally  In  the 
court  a  qaa  was  Insufllclent  for  a  suspen- 
Btre  appeal,  and  said  coart  was  without 
power  to  ailow  a  new  bond. 

1.  The  action  Is  petitory  In  character. 
The  petition  dues  not  state  the  value  of 
the  property* bat  tbeanswer  sets  It  at  $2,- 
600.  Alter  asBertinjc  the  validity  of  his  ti- 
tle, the  d^endant  called  In  bis  vendor  in 
warranty,  asklnfc  ajudgnient  aKainst  him 
ev«itually  lor  42,500.  By  Its  judjEment, 
the  lower  court  evicted  defendant,  and 
condemned  the  warrantor  to  pay  91,200. 
The  defendant  did  not  appeal,  but  the 
warrantor  has.  The  eflectof  such  appeal, 
aa  far  as  the  plaintiff  Is  concerned,  need 
not  be  considered  presently,  except  to  state 
that  the  plaintiff  has  an  interest  at  stake, 
and  therefore  to  seek  the  dismissal.  The 
matter  at  Issue  between  thedefendant  and 
tlw  warrantor,  appellant,  on  which  the 
lower  court  paiissed,  and  which  oomes  up 
by  the  appeal,  is  the  amount  claimed  from 
the  warrantor,  namely,  f2,600.  By  the 
pleadings  between  the  defendant  and  the 
warrantor,  the  case  was  made  appeala- 
ble, and  the  JudRment  on  tbelssne between 
them  could  have  been  appealed  from  by 
etther  or  buth.  The  value  of  the  property 
claimed  Is  no  factor  in  the  examination  of 
the  first  ground  of  the  motion  to  dismiss. 
It  may  acquire  slgniflcaace  on  the  merits 
of  the  controversy,  but  only  if  it  be  true 
that  the  plcdntift  nas  a  good  title  to  the 
property;  for  then  the  defendant,  being 
evicted,  would  be  entitled  to  recover  from 
his  vendor  at  least  the  value  of  property 
paid  to  him.  It  Is  evident  that  as  the 
pleadings  stand,  between  the  defendant 
and  the  warrantor,  who  is  the  appellant, 
this  court  could,  circumstances  justifying, 
render  a  Judgment  for  the  amountctnlmed 
by  the  former  on  his  call  In  warranty  from 
the  latter,  vis.,  f 2,600.  The  flnt  groand 
la  therefore  untenable. 

2.  Having  Jurisdiction  over  the  matter 
In  dispute,  the  court  would  have  author- 
1^  .to  Inquire  into  the  merits  of  the  sec- 
ond ground,  relied  on  for  the  dismissal  of 
the  appeal,  which  relates  to  the  InsufB- 
clency  of  the  bond  furnished  originally, 
and  to  the  lack  of  power  in  the  Judge  to 
allow  another  one  to  be  given  In  place. 
The  record  shows  that  the  plaintiff  and  the 
defendant  have,  in  a  Joint  motion  in  the 
court  a  qua,  moved  to  dismiss  the  appeal 
granted,  on  the  grounds  olthelnsutflcieiicy 
of  the  surety  and  bond,  contending  that, 
the  original  surety  being  in«nfHcIent  In 
amount,  the  court  had  no  authority  to  al- 
low the  warrantor  and  appellant  to  fur- 
nish another.  The  district  court  held 
that  the  surety  was  good,  and  that  It  had 
authority  to  act  as  it  did.  No  appeal  haa 
been  taken  from  that  Judgment.  Its  cor* 
rectness  cannot  be  tested  by  the  motion 
to  dismiss  made  In  this  court,  and  now 
under  consideration.  It  will  remain  undis- 
turbed until  reversed  on  appeal.  The  mo- 
tion is  denied. 

ON  TBS  HBBITB. 

Bbbuudez,  C.  J.  This  is  a  petitory  ac- 
tion against  one  In  possession.  The  plain- 
tiff claims  title  through  a  sheriff's  adjudi- 
cation toaaelslngcredltor  to  whose  rights 
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he  was  subrogated.  He  charges  that  the 
defendant  claims  titie  from  one  who  ac- 
quired the  property  at  a  tax-sale;  but 
that  thlssaleis  anabaolnteDulUty.for  mer- 
eral  reaaona,  one  of  which  ta  the  taualfl- 
clency  of  the  description  of  the  property. 
The  defendant  denies,  avers  a  good  titw 
in  himself,  but  calls  his  vendor  In  w^ar- 
ranty.  The  latter  upholds  the  validity  of 
his  title,  not  only  under  the  tax-deeds 
made  to  him  by  the  collector,  bat  under  a 
transfer  of  rights  to  htm  by  the  owners  of 
the  property  In  the  tax-deeds.  There  was 
Judgmentfor  plaintiff,  citing  defendant, con- 
demning the  warrantor  to  reimburse  the 
purchase  price  received  by  him,  and  re- 
serving certain  rights.  This  Judgment  is 
brought  up  for  review.  The  only  evidence 
adduced  by  plaintiff  to  show  title  consists  In 
thesheritt'u  return,  which  establishes  adju- 
dication to  his  author;  but  there  la  no  proof 
whatever  that  any  Instrument  of  writing, 
not  even  a  prodB-verbaJ,  was  recorded  In 
the  conv^rance  office,  so  as  to  notliy  tblrd 
persons  that  the  defendant  In  thecase  had 
been  expropriated,  and  that  his  title  had 
passed  to  the  adjudlcatee.  It  appears 
that,  subsequentiy,  the  same  property  was 
seized  and  advertised  by  the  tax  collector, 
lor  back  taxes,and  that  it  was  by  him  ad- 
judicated to  the  warrantor.  Two  deeds, 
duly  recorded,  were  delivered  containliu;  ft 
description  of  the  property.  Four  lots 
were  described  in  one  deed  and  ten  In  an- 
other, all  In  the  same  square.  In  each  act, 
the  delinquent  parties,  wife  and  husband* 
In  whose  name  the  titie  stood.  Intervened, 
and,  for  a  valuable  consideration,  ratified 
the  sale,  transferring  all  thdr  rights  to  the 
adjudlcatee.  The  alleged  Insufficiency  ot 
the  description  ot  the  proper^  In  the  ad- 
vertisements of  the  tax  collector,  and  In 
the  deeds  executed  by  him.  Is  no  factor  In 
the  case.  The  property  claimed  by  the 
plaintiff  Is  admitted  by  him,  by  this  very 
suit,  to  be  that  In  defendants'  poseeasioa 
and  adjudicated  at  the  tax-sale  to  the  war> 
rantor ;  tor  he  seeks  the  former's  eviction 
from  It,  and  the  ddendant  and  the  war- 
rantor admit  the  Identity,  Insisting  on 
their  titles  tothesame.  Pretermitting  the 
question  of  the  nullity  charged  of  the  as- 
sessments ot  the  lo  ts,  in  the  proceedings  and 
In  the  adjudication,  the  stubborn  fact  re- 
mains that  the  properly*  by  Its  undisputed 
owners,  was  transferred  to  thewarrantor» 
and  by  him  to  the  dtfendant,  who  has 
since  been  In  possession  of  it.  The  only 
question  in  the  case  Is  whether,  at  the 
time  ot  this  transfer,  the  purchaser  hod  ncv 
tlce  of  the  expropriation  by  the  sheriff's 
adjudication.  It  Is  clear  he  had  none,  for 
the  plain  reason  that  nothing  had  pre- 
viously been  put  of  record,  on  the  convey- 
ance  book,  to  show  that  expropriation 
and  adjudication.  The  law  distinctly  pro- 
vides that.  In  the  city  of  New  Orleans,  It 
shall  be  the  duty  of  the  sheriffsto  cause  ta 
be  recorrled  In  the  conveyance  office  all  Ju- 
dicial sales  of  real  property  made  by  them, 
(CodePrac.  art.  697;  Rev.  Civil  Code,  art. 
220.5;)  and  that  all  soles,  not  so  recorded* 
shall  be  utterly  null  and  void,  except  b^ 
t ween  the  parties  thereto,  reglstiy  to  attect- 
third  persons  only  from  the  time  of  record- 
ing. Rev.  Civil  Code,  art.  22^6;  Baitord  v. 
Wood,  14  La.  Ann.  117;  Moore  v.  Juardan» 
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Id.  416;  Ijjonn  v.  Genaa,  22  La.  Ann.  114. 
It  is  well  Mttled  that,  In  an  action  In  re- 
Tendicatlon  of  real  estate.  In  posBesston  of 
another,  the  plaintiH  mufit  recover  on  the 
strensrth  of  his  own  title,  and  not  on  the 
weaknesH  of  that  of  hiB  adversary.  Code 
Frac.  art.  44.  It  la  therefore  ordered  and 
decreed  that  the  Judj^ment  appealed  from 
be  reversed;  and  It  ia  now  ordered  and  de- 
creed that  Uiere  be  Indgment  rejecting  the 
demand  of  plalntin,  and  granting  that  of 
the  defendant  and  warrantor :  plaintiff  and 
appellee  to  pay  coats  lu  both  courta.  A 
plaintiff,  In  apetitury  action ,  against  one  In 
poBBeBaioo,  can  recover  only  on  the  atrength 
ol  bta  Idtle,  and  not  on  the  weakness  of 
that  of  hia  adveraary. 
Judgment  raveraed. 

DuBBurr  et  a/,  t.  MueAOCHiA. 

(Awnma  Court  of  Louisiana.  April  7, 1890. 

^  La.  Aim.) 

JVZMIUHT  AOAUTST  NoiT-RBSID>irT— FUTmON. 

1.  TTie  presnmpttoii  of  law  that  property  bought 
during  marriage  m  the  name  of  either  ipouse  fa 
oommuDitj  property,  attaches  to  purchases  io  the 
name  of  the  Wife,  uthongh  the  aot  contains  all 
neoeBBsiy  recitals  as  to  the  paraphernalia  of  the 
funds  with  which  the  price  was  paid. 

8.  A  purchaser  from  a  married  woman  of  sach 
property  cannot  be  compelled  to  aooept  title  nntU 
thia  presumption  has  been  overcome  b^  proper 
proof ;  and,  when  it  appears  that  a  judicial  mort- 
gage Is  recorded  against  the  hnstwnd,  the  pnr- 
idiasera  may  require  such  mortgage  creditor  to  be 
made  a  party. 

8.  If  the  mortgage  creditor  be  an  absentee,  he 
■laj  be  properly  brought  into  court  through  a  cu- 
rator aonoe,tlte  proceeding  being  sn  bstantlaUy  one 
in  rem,  having  for  its  sole  object  to  fix  the  status 
of  the  property,  and  to  determine  t^e  validity  of 
his  apparent  lien  upon  it,  in  order  to  enforce  a  con> 
tract  respecting  the  same. 

4.  The  decree  property  allowed  Interest  on  the 
cash  part  of  the  price  only  from  date  of  Judgment, 
hot  from  that  date  rightly  allowed  the  same  rate 
wUeh  had  been  stipulated  for  deferred  payments. 

ov  ApmoATiDK  Km  asHSAanro. 

1.  A  judgment  against  a  non-resident,  proper- 
ly represented  in  a  litigation  by  a  curator  ad  hoc, 
involving  the  effect  of  a  jndiolsd  mortgage  inscrlp- 
tion  on  real  estate  in  this  state,  ought  to  be  explicit, 
on  its  face,  to  tiiat  effect,  to  bind  Uie  absentee. 

8.  The  act  1^1878  authorizing  the  sale  of  prop- 
erty, owned  in  pari  by  minors,  at  private  sale,  does 
not  require  the  fulfilment  of  the  prerei^ulsltes  for 
a  Judgment  in  partition  at  public  auction  of  prop- 
erty  in  which  minors  are  oonoemed  as  co-owners. 

8.  The  consent  of  the  co-proprietor  of  age,  and 
that  of  a  family  meeting  on  behalf  of  the  minors, 
with  the  ooncnrrence  of  the  tutor,  and  the  bomolo- 

g,Uon  of  the  proceedings  by  the  court,  authorise 
e  sale  of  the  property  at  private  sale. 
4.  Interest  exceeding  5  per  cent,  cannot  he  al- 
lowed on  a  sum  actually  due,  in  the  absence  of 
written  evidence  of  an  agreement  to  pay  snob. 
{SyUatms  by  the  Court.} 

Appeal  from  civil  district  court,  pariah 
of  Orleans;  Monror,  Judee. 

Back,  Dtnkelsptel  A  Hart,  tor  appellant. 
T.  Qilmore  A  Sous,  for  appellees.  Qeorgo 
Denegre,  cnrator  Ad  boe. 

Fenneb,  J.  The  plaintiff,  a  married 
woman,  with  the  authorization  of  her 
hnaband,  aold  to  the  defendant  a  piece  of 
property,  ol  which  he  refused  to  accept  the 
title  tendered,  on  the  following  grounds; 

First.  That  the  property  having  been 
parchaaed  by  Mra.  Durra^  during  mar- 


riage, although  bought  In  her  name,  and 
although  the  act  fully  declares  that  It  was 
bnugtat  with  her  separate  funds,  la  pre- 
sumed to  be  community  property,  and 
that  he  cannot  be  compelled  to  take  ttae 
title  until  that  preanmptlon  la  JodlcliUly 
rebutted.  Oar  decleton  In  Bacblno  v. 
Cnste,  35  La.  Ann.  670,  certainly  Impoaes 
upon  the  married  woman.  In  such  case, 
the  duty,  and  upon  the  purchaserfrom  her 
the  right  to  require  her,  to  rebut  this  pre- 
sumption, and  to  rebut  It  contradictorily 
with  those  having  a  right  to  dispute  her 
title;  such  as  the  forced  heirs  of  the  hus- 
band, if  he  be  dead,  and  his  Judicial  mort- 
gage  creditors.  In  tbla  case  a  certificate 
of  mortgage  hi  the  husband'a  name  waa 
produced,  ahowing  a  judicial  mortgage  for 
a  large  amount  recorded  in  the  name  of 
Leon  Hemandei,  who,  It  was  shown,  waa 
an  absentee  residing  In  France.  There- 
upon a  petition  was  filed  making  him  a 
party  and  appointing  a  curator  ad  boc  to 
repreamt  htm,  who  appeared  and  filed  an- 
swer In  that  capacity,  and  represented 
htm  on  the  trial.  It  is  not  dispoted  that 
the  proof  administered  by  Mra.  Dnrro^ 
clearly  cuid  conclusively  establishes  every 
fact  essential  to  maintain  the  parapher- 
nallty  of  hertltle  and  her  full  right  to  sell; 
but  defendant  claims  that  the  judgment 
to  that  effect  is  not  binding  on  Heman- 
des,  becauae  he  waa  not  I^ally  made  a 
par^,  and  that  the  attempt  to  make  him 
a  party  by  aubatttuted  aervlce  on  the  cura- 
tor ad  boc  waa  not  "  due  process  of  law.  * 
Reference  is  made  to  the  decision  of  this 
court  In  Laugh lln  v.  Ice  Co.,  85  La.  Ann. 
1184,  and  to  the  dedalona  of  the  United 
Statea  supreme  court  In  Pennoyer  t.  NeO, 
95  U.  S.  714,  and  aundry  other  cases.  An 
examination  ol  those  declalona  very  clears 
ly  ahowa  that  thla  case  la  an  excepdon  to 
the  general  rule  formulated  therein,  which 
applies  only  to  actlona  atrlctly  In  perao- 
nam.  Thua  Justice  Field,  as  the  organ 
of  the  court,  expressly  says :  **  Such  serv- 
Ices  maybe  suiUclent  In  casee  where  the 
object  of  the  action  Is  to  reach  and  dlspoaa 
of  property  In  the  atate,  or  of  eome  Inter- 
est therein,  by  enforcing  a  contract  or  a 
lien  respecting  the  same,  or  to  partition  It 
among  different  owners,  nr,  when  the  pub- 
lic is  a  party,  to  condemn  and  appropri- 
ate It  for  a  public  purpose.  In  other 
words,  such  service  may  answer  lu  all  ac- 
tions which  are  Bubatantlaliy  proceedings 
in  rem.  But  where  the  entire  object  ol  the 
action  la  to  determine  the  peraonal  rigbta 
and  obltgatlonB  of  the  parHea,  that  la, 
where  the  suit  Is  merely  la  personam,  con- 
Btrnctlve  service  in  tbla  form  upon  a  non- 
resident is  ineffectual  for  any  purpose." 
Pennoyer  v.  Neff,  95  U.  S.  727.  It  is  obvi- 
ous, in  this  case,  that  the  sole  object  of 
the  proceeding  as  against  Hemandea  Is  to 
define  the  status  of  thla  property,  to  de- 
termine the  validity  of  bla  apparent  Hen 
upon  It,  In  order  to  enforce  a  contract  re> 
Bpectlng  the  same.  He  cannot  be  reached 
for  personal  service;  and,  unleus  he  could 
be  brought  in  by  such  substituted  service, 
hia  mere  absence  would  have  the  effect  to 
place  and  keep  this  property  out  of  com- 
merce. We  therefore  hold  that  he  was  val- 
idly brought  Into  court  through  aervlce 
on  the  curator,  and  will  be  concluded  by 
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the  Indgrment.  The  character  and  respOD- 
friblllty  ol  the  gentleman  appointed  as 
cnrator  torbld  onr  attaching  the  aUghtest 
importance  to  the  suggeBtlon  that  he  baa 
neglected  any  duty  due  to  his  client.  Al- 
though his  answer  was  filed  soon  after  bla 
appointment.  It  may  well  be  that  he  had 
communicated  with  the  absentee,  and  was 
advised  of  his  wishes,  without  which  he 
would  not  have  so  acted;  and, tn every 
event,  he  is  amply  responsible. 

Second.  Defendant  further  objects  to  the 
validity  of  Mrs.  Durruty's  title,  because 
derived  tn  part  from  minors,  whose  title 
was  not  divested  by  proceedings  conform- 
ing to  the  reijulrements  of  law.   It  was  a 

Srivate  sale,  made  to  effect  a  partition,  un- 
er  the  special  provisions  of  Act  No.  26  of 
1878.  We  have  critically  examined  the 
proceedings,  and  find  them  to  conform  in 
every  respect  with  the  reqoirements  of  the 
act.  The  case  of  Succession  of  Dumestre, 
■40  La.  Ann.  671,  4  South.  Bep.  328,  did  not 
Involve  proceedings  nnder,  or  purporting 
to  be  under,  this  act,  and  has  no  applica- 
tion here.  The  saggeetion  of  defects  in 
further  procuedlngs  in  conrse  of  the  parti- 
tion after  the  sale  to  Mrs.  Durroty,  and 
her  full  compliance  with  the  terms  thereof, 
brings  np  matters  with  which  neither  she 
nor  defendant  have  the  slightest  concern. 

We  consider  that  the  decree  of  the  court 
properly  adjusts  the  rights  ol  the  parties 
as  to  the  Interest  on  the  price.  Defendant 
was  not  In  default  for  non-payment  of  the 
cash  portion  of  the  price  until  the  date  of 
the  Judgment,  and  therefore  owes  Interest 
from  tbatdateonly.  Astheact  stipulated 
7  per  cent,  as  the  rate  of  Interest  on  de- 
fwred  payments,  it  is  but  Just  that  he 
^ould  pay  that  rate  on  the  cash  portion 
from  the  date  of  hts  default. 

Mrs.  Dorrutydied  during  the  pendency 
of  the  suit,  and  her  heirs  were  regularly 
made  parties  in  her  stead;  but,  by  over* 
algbt,  the  Judgment  was  rendered  In  the 
name  of  Mrs.  Durraty.  It  Is  agreed  by  all 
parties  that  this  clerical  error  shall  be  cor- 
rected In  our  decree. 

It  is  therefore  adjudged  and  decreed  that 
the  Judgment  appealed  from  be  amended 
by  substituting  the  names  of  Louise  Marie 
Dnrmty  and  Marie  Uraule  Durruty  as 

Elalntltfs  in  the  Judgment  for  that  of  Mrs. 
[.  C.  Durruty,  and  that,  as  thus  amend- 
ed, the  same  be  now  affirmed,  at  appel- 
lant's costs. 

ON  APPU0A.TION  FOR  BEHEARINa. 

BEBumiBE,  G.  J.  The  defenda.it  com- 
plains that  there  Is  error  in  the  Judgment 
herein  rendered  In  this :  that  if  it  be  true 
that  the  Judgment  binds  Hernandez,  made 
a  party.  It  ought  to  show  that  fact  ex- 
pressly ;  that  the  formalities  for  the  trans- 
fer of  the  property,  as  required  by  law, 
have  not  been  observed,  so  as  to  bind  the 
minors,  from  whom  It  was  In  part  derived  ; 
that  the  Judgment  allows  7  per  cent,  on 
the  portion  of  the  price  which  was  to  ha  ve 
been  paid  cash,  while  it  could  allow  the 
legal  interest  only,  as  there  was  no  con- 
sent to  pay  more. 

1.  The  ruling  In  Flower's  Case,  28  How. 
182,  has  no  bearing  tn  the  Instant  case, 
and  Hemandesiasurely bound  bythejudg- 
ment  againsthlm^r^resrated  byacurator 


ad  hoc,  to  the  effect  that  bis  Judgment 
against  Durruty,  the  husband,  does  not 
affect  the  property  of  Mrs.  Durruty,  the 
wife.  The  district  court,  however,  ought 
to  have  made  a  decree  in  its  Judgment  af- 
fecting, formally,  Hernandez,  and,  as  it 
has  not  done  so.  the  omission  can  be  sup- 
plied here;  otherwise,  In  order  to  ascertain 
what  the  effect  of  the  Judgment  here  Is,  It 
would  be  necessary  to  consult  the  reasons 
which  do  not  form  part  of  the  decree. 

2.  We  held  that  the  formalities  for  the 
sale  of  the  property  of  minors  at  private 
sale  had  been  observed,  and  deemed  that 
statement  sufficient  to  determine  Ibe  issue 
on  that  point.  In  the  case  of  Brubn  v. 
Association,  Intra,  (decided  this  day,) 
In  which  the  proceeding  waa  a  kindred 
one,  we  again  held  that  a  sale  of  property 
of  which  minors  are  part  owners  can  take 
place  without  being  preceded  by  a  formal 
Judgment,  as  Is  provided  for  in  partition 
suits,  for  a  sale  at  public  auction.  It  Is 
enough,  where  the  co-proprietors  agree, 
that  the  family  meeting  find  the  necessity 
or  propriety  of  the  sale  as  advantageous 
to  the  minors,  and  that,  with  the  concur- 
rence  of  the  tutor,  the  court  homologated 
the  deliberations  and  order  the  sale  for 
the  price  fixed  by  the  family  meeting. 

8.  The  district  court  erred  In  compelling 
the  defendant  to  pay  7  per  cmt.  interest 
on  the  cash  Installments.  In  the  absence 
of  any  written  evidence  ot  an  agreement, 
the  defendant  can  be  made  to  pay  legal  In- 
terest only.  Kev.  Qvll  Code,  arts.  IIMO, 
2924.  It  Is  therefore  ordered  that  our  pre- 
vious decree  herrin  be  amended  so  as  to 
read  as  follows:  It  Is  ordered  and  decreed 
that  the  Judgment  appealed  from  be 
amended  by  rraucing  the  Interest  on  the 
cash  portion  from  7  to  S  per  cent.,  and  by 
declaring  that  the  Judgment  of  Leon  Her- 
nandez against  Jean  Honore  Durruty  for 
$18,760,  on  the  let  of  June,  1886,  In  the 
United  States  court,  does  not  affect  the 
property  described  In  the  petition,  and 
forming  the  object  of  this  suit,  and  that, 
thus  amended,  the  Judgment  appealed 
from  be  affirmed,  at  appellees'  cost;  and 
it  Is  farther  ordered  that  our  previous  de- 
cree, thus  modified,  remain  undisturbed. 

Behearing  retosed. 


BRDHIf  T.  FiBBUBK'S  BLDO.  ABB'N. 

(SuprnM  Couft  of  LauMana.    Ajftll  7,  UBO. 
48  La.  Ann.) 

pARTinoir  BT  AoT  or  ths  FjLBrnts. 

1.  ActNo.25of  1878aQthorizestheB«!eofproi». 
erty  held  in  IndlvUlOQ  between  mloora  and  others 
at  private  sale,  on  oompUanoe  with  the  requlre- 
meotB  therein  contained,  and  tanotions  the  title 
passed  to  purchasers  under  snoh  sales. 

2.  The  proceedings  Id  this  oaae  oomply  fnlly 
with  the  requirements^  of  the  act,  and  the  title  u 
approved. 

8.  While  It  is  necessary  the  proceeding 
should  be  oonduoted  contradictorily  with  the  tutrix 
of  the  minors,  if  it  appears  that  she  paiticdpatad 
therein,  and  approved  the  sune,  failure  to  oitebar 

^111  be  cured. 
{Syllabua  by  the  Cowrt) 

H.  P.  Dart,  for  appcUant.  Frank  JSbo- 

gel,  for  appellee. 

Fennbr,  J.  Appeal  from  the  clrll  dtiw 
trlet  court  tor  the  parish  of  Orleans. 
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PlalntW*  having  sold  to  defendant  cer* 
tain  property,  takes  this  proceeding  to 
compel  d^endant  to  accept  the  title  ten- 
dered, andtocompty  with  the  termBof»ale. 
Defendant,  admitting  the  sale,  and  hie 
wiUlugneas  to  execute  the  same  on  receiv- 
ing a  good  title,  ohjects  to  the  title  ten- 
dered on  the  ground  that  plaintiff  acquired 
under  a  sale  for  partition  made  In  the 
matter  of  the  Succession  of  CharlesHfckey, 
In  which  minora  were  Interested,  and 
which  proceedings  were  void  because  there 
waa  no  citation  to  the  minors,  and  be- 
cause they  did  not  in  other  respects  con- 
form to  the  requirements  of  law. 

The  sale  under  which  plaintiff  acquired 
was  made  in  vlrtne  of  Act  25  of  1S78,  which 
provides:  "When  two  or  more  i>er8onfi, 
Horae  or  all  of  whom  are  minors,  hold 
property  In  common,  and  it  la  the  wish  of 
any  one  of  them,  or.  If  a  minor,  represent- 
ed by  his  tutor  or  tutrix,  to  effect  a  parti- 
tion on  the  advice  of  a  family  meeting, 
duly  convened  according  to  law,  to  repre- 
sent the  minor  or  minors,  said  property 
may  be  sold  at  private  sale  for  Its  ap- 
praised value,  giald  appraisement  to  be 
made  and  the  terms  of  said  sale  to  be  fixed 
by  the  family  meeting,  and  said  proceed- 
ings to  be  homologated  by  the  Judge  of 
probate  of  the  parish  In  which  said  minor 
reddes. " 

The  property  in  controversy  was  inher- 
ited from  Charles  Hlckey  by  his  three 
minoi  children,  and  was  under  the  admin- 
istration of  their  mother  and  natural  tu- 
trix. One  of  the  children,  arriving  at  the 
age  of  majority,  presented  a  petition  to 
the  court  under  whose  authority  the  tu- 
trix was  alministerlng,  complying  In  all 
refi|>ects  with  the  above  act,  and  praying 
for  the  calling  of  a  fAmlly  meeting  In  be- 
half of  the  minors,  co-hdrs,  to  advise 
whether  or  not  the  property  should  be 
sold  at  private  sale,  and  to  fix  its  ap- 
praisement and  the  terms  of  sale.  The 
family  meeting  was  ordered  anddulyheld, 
and,  with  the  concurrence  of  the  under- 
tutor.  advised  In  favor  of  the  private  sale, 
and  fixed  the  appraisement  and  terms. 
The  tatilx  of  the  minora  and  the  major 
heir  anlted  in  a  petition  to  the  court  pre- 
senting the  proc?a-verb»I  of  the  family 
meeting,  and  praying  for  its  homologa- 
tion, and  for  the  appropriate  order  uf  sale. 
The  court  granted  its  order  accordingly; 
and  In  pursuance  thereof  the  tutrix  and 
the  major  heir  sold  the  property  to  plain- 
tiff herein  for  a  price  exceeding  the  ap- 
praisement, which  she  duly  paid,  and  re- 
ceived the  title. 

If  Act  25  of  1^,  above  quoted,  means 
anything.  It  certainly  authorizes  the  sale 
of  property  in  which  minora  are  interest- 
ed In  indivislon,  in  the  manner  here  pur- 
sued, and  the  title  pawed  to  the  purchaser 
by  such  a  sale.  We  fall  to  discover  any 
requirement  of  the  act  which  has  not  been 
literally  complied  with.  The  act  does  not 
expressly  require  citation  of  the  minora 
through  their  tutrix,  but  doubtless  the 
necessity  of  making  the  tutrix  a  party  Is 
fully  implied.  In  this  case,  however,  the 
participation  of  the  tutrix  Is  established 
by  the  fact  that  she  Joined  in  the  prayer 
for  the  homologation  of  the  proceedings  of 
the  family  meeting  and  fur  the  order  of 


sale,  and  Joined  In  the  act  of  sale.  As  we 
said  in  Durruty's  Case,  ante,  555,  (recent- 
ly decided,)  tbe  purchaser,  who  has  paid 
the  price  under  such  a  sale,  is  not  con- 
cerned with  further  proceedings  In  parti- 
tion of  the  price  between  those  Interested 
ther^Q.  We  think  the  title  tendered  la 
good. 
Judgment  offlrmed. 


Young  t.  UpsnnB  et  a7. 

(aupreme  Omrt  qf  LovMana.  April  7,  UQOl 

«3  Ul  Ann.) 

ITon-Rbsidbht  DinHDAXTB— Bbait  Aotiokb. 
1.  A  dtiien  of  tb«  state  of  ICisaiulp^  having 
iattttated  a  anlt,  in  tbe  orahiftry  fonn,  in  a  oivll 
cmmintliestatoof  LmlsUoa,  against  oltlieiia  of 

the  District  of  Columbia,  averrlnff  her  title  to  an 
undivided  half  interest,  la  joint  ownership  with  de- 
feadants,  in  aoertaln  anlt  and  judgment,  the  domi- 
cile of  which  is  In  the  pariso  where  the  salt  la 
brought,  though  pending  on  a  writ  of  error  from 
tbe  United  States  supmne  court;  held,  tbat  an  ex- 
oeptton  to  the  JnriMiotlon  of  the  court,  ration* 
perwmos,  tendered  by  a  curator  ad  hoe,  appointed 
to  r^reaent  the  absentee  defendants,  is  not  good  : 
Uiat  substituted  servloe  of  citation  is  nCectual ;  ana 
judgment  rendered  thereon  will  bind  defendants  aa 
to  the  property  to  be  specially  alfected  thereby. 

8.  In  snob  suit,  Judgment  is  evidently  songht 
as  a  means  of  reaching  such  property,  or  of  affect- 
ing an  interest  therein.  It  is  therefore  in  the  nat- 
ure of  an  action  In  rem,  Id  so  far  as  it  purports  to 
oof oroe  a  contract  in  reference  to  a  spedflo  lnlM>> 
est  in  property  within  the  ultimate  jurisdiction 
and  control  of  the  court  of  first  instance;  and  final 
judgment,  when  rendered,  will  be  bindios  on  ttt& 
non-resident  defendwits  withla  and  without  the 
state. 

{aj/Uatnu  by  the  Court) 

Appeal  from  district  court,  parish  ot 
Tensas;  Touno,  Judge. 

N.  R.  Young,  tor  appelant.  H.  TallSa^ 
for  appellee. 

WA.TKINS,  J.  The  plaintiff,  claiming  to 
be  the  owner  of  an  undivided  one-halt  In- 
terest in  a  certain  Judgment  rendered  by 
this  court,  on  appeal  from  the  parish  of 
Tensas,  In  the  suit  entitled.  "Mra.  Annie  M. 
Opshur  et  a1.  to.  Mrs.  Mary  E.  Brincoe  et 
al., "  by  purchaae  from  the  plaintlffe  therein, 
who  are  cltUens  of  the  District  of  Colum- 
bia, and  which  is  stlli  pending  on  writ  of 
error  In  the  United  States  supreme  court,, 
complains:  F7rat,that,in  the  notarial  act 
of  transfer,  said  pialntiffa,  as  transferrers, 
bound  themselves  not  to  Interfere  with 
her,a8  the  transferee  ofanlnterestthereln, 
In  tiie  conduct  and  management  of  said 
suit.  In  any  manner;  seeoad,  that  said 
vendors  and  transferrers  refuse  to  execute 
and  comply  with  their  agreement,  and 
disavow  their  title  so  made,  and,  con- 
trary to  their  obligation,  are  attempting 
to  effect  a  compromise  of  the  matters  In 
litigation,  In  violation  thereof,  and  to  her 
great  Injury.  Therefore  she  instituted 
Hultlnthe  parish  of  Tensas,  and  prayed  for 
the  Judicial  recognition  and  enforcement 
of  said  contract  of  sale,  and  her  owner- 
ship of  one  undivided  half  interest  in  said 
Judgment.  The  defendants  being  absen- 
tees in  the  sense  of  Rev.  Civil  Code,  art. 
8556,  flubd.  8,  the  court  granted  an  order  ap- 
pointing for  them  a  curator acf  hoc.  In  purw 
suance  of  the  provisions  of  article  56  and 
corresponding  provisions  of  the  Code  ot 
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Praetlcei  npon  whom  aubirtituted  service 
of  citatian  wae  made.  The  curator  ex- 
cepted to  the  Jurisdiction  of  the  court, 
ratlooe  persona,  on  the  ground  that  de- 
fendants have  not  been  cited  personally, 
and  have  not  been  brought  Into  court  by 
any  process  of  the  coart  iBBuinsf  against 
property  of  theirs  within  ItR  Jurisdiction. 
This  exception  was  sustained,  the  suit  dis- 
missed, and  the  plaintiff  has  ap[>ealed. 

The  question  Is  whether  the  proceeding 
constitutes  Judicial  process,  within  the 
meaning  of  the  fourteenth  amendment  to 
thefederal  constitution.  The  leading  case 
la  Pennoyer  t.  Netf,  05  D.  S.  780.  In  that 
case  the  supreme  court  annoanced  the 
gorerning  principles  to  be  that  aabatl- 
tated  service  of  citation  "  Is  effectual  only 
where,  In  connection  with  process  against 
the  person  for  commencing  the  action, 
property  in  the  state  is  brought  under  the 
control  or  the  court,  and  subjected  to  its 
disposition,  by  process  adapted  to  that 
purpose,  or  where  the  Judgment  is  sought 
as  a  means  of  reaching  such  property,  or 
[of]  affecting  some  Tntereat  therein;  in 
otlifr  words,  where  the  action  is  In  the 
nature  of  a  proceeding  in  rem.*'  Page  783. 
Then,  proceeding  to  specify  what  in  that 
sense  a  proceeding  in  rem  Is  considered  to 
be,  the  court  say:  "It  Is  true  that,  in  a 
strict  sense,  a  proceeding  in  rem  is  one 
taken  directly  against  property,  and  has 
for  its  object  the  disposition  of  prop- 
erty, without  reference  to  the  title  of  Inoi- 
vldnal  claimants;  but,  in  a  larger  and 
more  general  sense,  the  terms  are  applied 
to  actions  between  parties  where  the  di- 
rect object  Is  to  reach  and  dispose  of  prop- 
erty owned  by  them,  or  of  some  interest 
therdn.  Such  are  cases  commenced  byat- 
tactament  against  the  property  of  debtors, 
or  Instituted  to  partllion  real  estate,  fore- 
close a  mortgage,  or  enforce  a  lien.  So 
far  as  they  affect  property  in  the  state, 
they  are  substantially  proceedings  in  rem, 
in  the  broader  sense  which  we  have  men- 
tioned. "  As  preparatory  to  the  utterance 
Just  quoted,  the  court  said:  **  Such  service 
may  also  be  euffleient  in  cases  where  the 
object  of  the  addon  is  to  reach  and  dis- 
pose of  property  in  the  state,  or  of  some 
Interest  therein,  by  enforcing  a  contract  or 
a  Hen  respecting  the  same,  or  to  partition 
it  among  different  owners.  •  •  *  In 
other  words,  such  service  may  answer  in 
all  actions  which  are  substantially  pro- 
ceedings tn  rem;  but  where  the  entire  ob- 
ject of  the  action  is  to  determine  the  per- 
sonal righta  and  obligations  of  thedefend- 
ants,  that  is,  where  the  suit  is  merely  In 
personam,  constructive  service  In  this 
form  upon  a  non-resident  Is  ineffectual 
for  any  purpose."  Page  727.  Within  the 
"larger  and  more  general  sense"  In  whlcti 
the  court  treated  actions  In  rem,  we  think 
this  action  comes  clearly.  It  is  not  an  action 
In  personam.  Its  object  is  to  obtnin  judicial 
recognition  and  enforcement  of  a  specific 
Interest  in  tangible  property  situated  in 
the  parish  of  Tensas,  in  this  state.  The 
defendants  areavurred  to  be  the  plaintiff's 
vendors,  nnd  Joint  owners  of  the  property 
In  question ;  and  she  complains  that  they 
are  about  to  dispose  of  same  to  her  preju- 
dice, and  in  direct  violation  of  their  con- 
tract. Evidently,  Judgment  is  sought  for 


the  purpose  of  reaching  the  property  In 
question,  or  of  affecting  an  interest  there* 
In,  by  enforcing  a  contract  respecting 
same,  within  the  meaning  of  that  opinion. 
This  appears  conclusive,  In  the  light  of  the 
concluding  part  of  It,  In  which  the  court 
was  careful  enough  to  aanoonce  that  It 
was  not  their  Intention  to  say  "that  a 
state  may  not  require  a  nounraiident,  en- 
tering into  a  pai*tDershlp  or  assoclatloii 
within  its  limits,  or  making  contracts  en- 
forceable there,  to  appoint  an  agent  or 
representative  In  the  state  to  receive  serv- 
ice of  process  and  notice  in  legal  proceed- 
ings Instituted  with  respect  to  such  part- 
nership, association,  or  contracts;  •  •  • 
aud  that  Judgments  rendered  npon  sneta 
service  may  not  be  binding  npon  the  non- 
residents, both  within  and  without  the 
state. " 

On  the  face  of  plaintiff's  petition  It  ap- 
pears that,  by  virtue  of  defendants*  sale 
to  her  of  an  interest  In  a  Judgment,  they 
became  Joint  owners  thereof,  and  that 
their  contretct  Is  enforceable  in  the  courts 
of  this  state  Quoatf  thatproperty.  Laugh- 
lln  V.  Ice  Co.,  86  La.  Ann.  1185,18  not  a  sim- 
ilar case.  In  that  case  we  held  that  sub- 
stituted service  of  citation  was  ineffectual 
forthe  purpose  of  subjecting  a  forelgrn  cor- 
poration, unrepresented  by  an  agent  in 
this  state,  to  a  personal  action  sonndlnjr 
In  damages,  upon  the  simple  aTorment 
that  it  owned  property  in  this  state.  la 
that  view  we  are  still  firm,  and  deem  It 
perfectly  consonant  with  the  Jurispru- 
dence of  this  court,  as  expounded  by  our 
predecessors,  and  that  the  Jurisprudence 
Is  consistent  with  the  principles  of  Pen- 
noyer V.  Neff.  Dupuy  v.  Hnnt.  3  La.  Ann. 
56S,  was  an  action  for  the  recoveir  of 
staves,  or  their  value,  against  two  defend* 
ants,— one.  a  citizen  of  Mississippi;  and 
the  other,  of  Louisiana.  The  former  was 
cited  through  a  curator  atf  Aoc,  and  he 
excepted  on  the  grounds  assigned  here, 
and  thecourt  said:  "If  the  absentee  leaves 
his  property  without  an  administrator  or 
agent.  It  It  be  attached  at  the  suit  of  a 
creditor,  or  if  an  absentee  becomes  a  nec- 
essary party  to  a  suit  between  other  per- 
sons lawfully  in  court,  in  furtherance  of 
Justice  the  law  authorises  a  curator  to  be 
appointed  to  represent  him.  There  is  then 
something  on  which  the  Jurisdiction  of  the 
court  Is  based,  and  the  Judgment  rendered 
wonid  be  within  the  recognized  and  ordi- 
nary preroRatives  of  the  judicial  power. " 
The  principles  stated  In  thatcasehare  been 
substantially  followed  In  many  snbee> 
quent  opinions,  and  notably  In  Peterson 
V.  McRae,  3  La.  Ann.  101 ;  Jelks  r.  Smith, 
5  La.  Ann.  874;  Ackley  v.  Lyons,  6  La. 
Ann.  648;  Ferguson  v.  Thomas,  Id.  218; 
Prindle  v.  Williams, 9La.  Ann. 84 ;  Stephens 
V.  Graves,  Id.  289.  But  in  Field  v.  News- 
paper Co.,  19  La.  Ann.  86,  a  departure  was 
taken:  the  principles  announced  In  the 
quoted  cases  being  recognized,  but  mis- 
applied to  a  strictly  personal  action.  In 
the  more  recent  cases  of  O'Hara  v.  Booth, 
29  La.  Ann.  817 ;  Morris  v.  Blenveno,  80  La. 
Ann.  878;  and  Fly  v.  Noble,  87  La.  Ann. 
669,— those  earlier  cases  were  followed,  and 
they  are  In  keeping  with  Pennoyer  Nell, 
to  which  our  Jurisprudence  bas  been  con- 
formed.  McKenzle  r.  Bacon,  88  La.  Ann. 
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794;  Lanarhlln  t.  Ice  Co.,  85  Lft.  Ann.  1184; 
Htiro  of  McGm  t.  McOee,  41  La.  Ann.  658, 
6  Sooth.  Bep.  263;  Durrnty  v.  Musacchia, 

42  La.  Ann.  ,  ante,  555. 

Oar  coDcluston  is  tbat  the  case  stated  Is 
one  In  which subatitQted  servlcoot  citation 
Is  effectual,  and  that  a  JndKment  pro- 
nounced thereon  contradictorily  with  the 
caratorad  Jioc  will  bind  the  absentee  de* 
fondants  quoad  the  property  in  contro- 
versy; and  tbat  Uie  lodge  a  quo  Incor- 
rectly sustained  the  curator's  exception, 
and  dismissed  the  plaintltt's  suit.  It  is 
therefore  ordered  and  decreed  that  the 
Judgment  appealed  from  be  ajinnUed  and 
reversed ;  and  It  is  farther  ordered  and  de- 
creed tbat  the  snft  be  reinstated,  and  the 
case  remanded  for  further  proceeding  ac- 
cordbiff  to  law  and  the  views  herdn  ex* 
pressed 


Nbw  Oblsanb  Gas-Liqht  Co.  r.  Cmr  or 
Nkw  Obleans  et  al. 

(8uprem$  Court  vf  Jxmtofano.    Deo.  16,  1B88. 

&  La.  Ann  ) 

Gmss— CoHTaAOTB  roa  LieHTnre— Ixdsbtsdnbu. 

1.  A  ttme  oontraot  between  a  mnoiclpal  oor- 
porsUon  and  a  gaa  or  other  ligbtinff  oompaoy,  for 
a  aapiily  of  gas  or  light  for  sOTeral  years,  does  oot 
evidence  the  oootracting  of  a  debt,  within  the 
■oope  and  meaning  of  seotion  S448  of  the  Revised 
Statates,  U  it  appears  that  the  gas  light  to  be 
famished  in  the  fntnre  la  to  be  paid  xbr  from 
month  to  month. 

S.  A  stipulation  in  the  oontraot  by  whloh  the 
eit7  binds  herself  to  make  an  annual  appropriation 
out  of  hor  ourrent  revenues,  in  an  amount  suffi- 
cient to  cover  the  provisions  of  the  contract,  is 
sufflolent  as  a  proviuon  to  meet  tbe  peonniary  lia- 
bility to  be  wereby  Ineoned,  within  the  require- 
ments of  said  section  2448  of  the  Revised  Statotea. 

8.  In  the  absence  of  a  special  statutory  limita- 
tion or  restriction,  tbe  power  given  to  the  oity  of 
Svw  Orieans  to  make  oontraou  for  lighting  its 
■treeta,  landings,  etc,  la  sufflolent  to  anthorae  a 
oontraot  for  more  than  one  year  for  anoh  oom- 
nodlty. 
iaifU/Omt  by  AM  Oawty 

Appeal  from  drfl  district  eonrt,  parish 
of  Orieans:  Elus,  Jn^^ 

Buck,  Dlnkel^hld  fiarf,  for  appellant. 
E.  H.  Fairar  and  Cbatieton  Boot,  for  ap- 
pellees. 

Poch£,  J.  Plaintiff  brings  this  snlt,  In 
Its  capacity  as  a  tax-payer,  for  the  pur- 
pose of  setting  aside  a  contract  made  be- 
tween the  city  and  the  Louisiana  Electric 
Llffht  &  Power  Company,  In  May,  1887,  to 
light  the  city  with  electricity  for  flre years, 
bnrinnlng  on  the  1st  of  January,  1888. 

The  grounds  of  attack  to  be  considered 
on  appeal  arethe  following:  (1)  That  the 
contract  is  null  and  void  because  it  vio- 
lates the  prohibition  contained  In  section 
2448  of  the  Kevlsed  Statutes,  which  pro- 
vides that  "the  police  Juries  of  the  sev- 
eral parishes,  and  the  constituted  author* 
ltle«  of  Incorporated  towns  and  cities,  In 
this  state,  shall  not  hereafter  have  power 
to  contract  any  debt  or  pecuniary  liabil- 
ity without  fully  providing  in  the  ordi- 
nance creating  the  debt  the  means  of  pay- 
ing the  principal  and  Interest  of  the  debt 
so  contracted. "  (2)  That  the  city  of  New 
Orleans  had  no  power.  In  la  w,  to  enter 
Into  such  a  contract.  The  defense  is  prac- 


tically a  ffeneral  denial,  and  the  judgment 
on  appeal  rejected  plaintiff's  demand. 

1.  A  statement  of  tbe  principal  features 
of  the  contract  la  aeceeaary  to  a  proper 
understanding  of  the  grounds  of  attack. 
Alter  the  adoption  of  an  ordinance  on  the 
subject,  and  after  public  advertisement 
calling  forsealed  proposals  to  UghCcertaln 
portions  of  tbe  city  ther^n  designated, 
with  electricity,  for  a  term  of  five  years, 
and  the  lowest  bid  having  been  made  by 
theLoalBlana  Electric  Light  A  Power  Com- 
pany, the  contract  was  executed  between 
the  city  and  that  corporation^  cuntainlug 
numerous  stipulations  not  necessary  to 
enumerate  In  thisoplnlon.  Afterflxlugthe 
rates  to  be  paid  for  each  light  to  be  eatab- 
llsfaed  and  operated  under  the  contract, 
thefollowlng  stipulation  was  agreed  upon. 
"And  tbe  said  city  of  New  Orleans  hereby 
binds  and  obligates  Itself  to  make  and  set 
apart  In  Its  budget  of  expenses,  for  each 
and  every  year  during  the  continuance  of 
this  contract,  a  special  appropriation 
snfflclent  In  amount  to  cover  the  provis- 
ions of  this  contract,  and  to  set  the  same 
aside,  and  to  dedicate  the  same  to  the  pur- 
pose aforesaid." 

It  would  seem  to  us  that  a  mere  com- 
parison of  the  language  Just  transcribed 
with  the  terms  of  the  prohibition  contained 
In  section  2448  of  the  Bevlsed  Statutes  la 
the  best,  as  well  as  the  shortest,  argu- 
ment to  show  that  the  contract  under  ols- 
cussion  does  not  fall  within  tbe  scope  (rf 
the  prohibition  contemplated  by  the  stat- 
utes. There  Is  no  stipulation  or  expres- 
sion either  In  the  contract  or  In  the  ordi- 
nance on  which  to  ground  the  contention 
that  the  city  thereby  Intended  to  contract 
a  debt.  The  agreement  Imports  no  abso- 
lute and  bludlng  obligation  on  the  part  of 
the  city  to  pay  any  sum  of  money  for  a 
consideration  pre-existing  or  executed  on 
the  part  of  Its  obligee,  which  is  of  the  es- 
sence of  a  debt.  The  obligation  uf  the  city 
for  future  disbursements  In  favor  of  the 
company  Is  conditioned  on  the  periorm- 
ance  on  the  part  of  the  latter  of  Its  part  of 
the  contract,— a  factto  be  ascertained,  un- 
der the  terms  of  the  contract  Itself,  from 
month  to  month.  Although  the  eventual 
disbursements  to  be  made  oy  thedty  may 
amount  to  several  hundred  thousand  dol- 
lars, it  Is  certainty  not  correct  to  argue 
that  the  eff(x:tof  thn  contract  was  to  place 
it  In  debt  to  that  amount.  If,  under  the 
terms  of  the  contract,  the  company  fur^ 
niabes  and  operates,  In  quality  and  quan- 
tity, the  lights  contemplated  and  agreed 
upon,  and  If  payments  are  made  therefor 
by  the  city  from  month  to  month,  as  ptip- 
ulated  In  the  contract,  the  city  would  cer- 
tainly never  be  In  debt  to  the  company. 
Hence,  we  conclude  that  no  Indebtedness 
was  contemplated  to  flow  from,  or  was 
created  by,  the  contract.  These  consider- 
ations find  their  support  not  only  on  rea- 
son and  logic,  but  also  on  authority  de- 
rived from  adjudications  of  courts  of  last 
resort.  Weston  v.  Syracuse,  17  N,  T.UO; 
C^ty  of  Valparaiso  v.  Gardner,  97  Ind.  1. 

Of  course,  In  thus  contracting,  the  city 
Incurred  pecuniary  liability,  Just  as  a  nat^ 
ural  person  becomes  liable  In  purchasing 
goods  or  commodities,  or  In  securing  the 
privilege,  by  use  or  conaumptlpn,  of  any 
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needed  object,  thlDff,  or  commodity;  and 
the  liability  becomea  exigible  from  month 
to  montb,  as  the  lighte  contracted  tor  are 
shown  to  have  been  famished  and  oper- 
ated by  the  company.  But  the  very  stlp- 
nlaUon  which  creates  the  llabUity  Is  In  it- 
eelf  a  provision  of  the  means  of  paying  the 
Bame,  Aa  it  appears  from  the  atipnlatlon 
herelnaboTe  transcribed,  the  cltyoblij^ates 
itself  to  annually  provide  in  its  budget  the 
means  ot  discharging  Its  pecuniary  liabil- 
ity under  the  contract  for  each  ensuing 
year.  How  else  could  the  city  have  pos- 
sibly provided  tor  the  means  necessary  to 
pay  for  its  annual  supply  of  gas.  or  for 
any  other  neudftd  and  Indispensable  com- 
modity, but  out  of  its  annual  revenues, 
and  by  means  of  a  budget  framed  in  ac- 
cordance with  the  iwBltive  mandate  ot  the 
law?  We  know  of  no  other  mode,  and 
we  have  been  referred  to  none.  It  Is  use- 
less to  refer  to  or  tn  analyse,  for  the  pur- 
pose ot  distinguishing  the  difference  ex- 
isting in,  the  decisions  quoted  by  plain  tiff's 
counsel  on  this  point  of  the  case.  They 
rater  to  bonds,  notes,  and  other  obliga- 
tions,—eTidencesot  Indebtedness  not  part, 
but  clearly  outside,  of  annual  expenditures 
of  city  revenues  tor  necessary  costs  of  mu- 
nicipal governments.  They  can  have  no 
possible  application  to  a  case  involving  a 
contract  for  lighting  a  city,  and  the  mode 
of  paying  for  the  same.  Hence  we  feel  safe 
to  conclude  that  the  contract  under  dis- 
cussion is  not  amenable  to  the  prohibi- 
tion contained  in  section  2448  of  the  Re- 
vised Statutes.  Cole  v.  City  ot  Shreve- 

port,  41  ba.  Ann.  ,  8  South.  Rep.  688. 

2.  On  the  question  ot  the  alleged  legal 
capacity  of  the  city  to  make  the  contract 
berdn  assailed,  the  contention  seems  to 
be  restricted  to  Itswantof  power  to  make 
what  Is  known  in  Jurisprudence  aBa'*tlme 
contract,**  or  a  contract  for  Its  supply  of 
light  for  more  than  one  year.  The  munic- 
ipal authority  to  contract  for  a  supply  ot 
light  is  derived  from  the  charter  generally 
designated  as  "Act  No.  20  ot  1882."  Sec- 
tion 7  reads:  "The  council  shall  have 
power,  and  It  shall  bo  their  duty,  to  pass 
such  ordinances,  and  to  see  to  their  faith- 
ful execution,  as  may  be  necessary  and 
proper  •  •  •  to  light  the  streets, 
wharves,  landings,  and  public  squares." 
Tliat  clause,  of  Itself,  contains  no  limita- 
tion or  restriction  to  the  power  therein 
conferred  In  general  and  sweeping  terms. 
Bat  the  argument  Is  that  thereetrictlon  is 
to  be  found  In  sections  68  and  64  of  the 
charter.  The  first  of  these  sections  re- 
quires the  council  to  meet  In  December  of 
each  year  for  the  purpose  of  levying  an 
annual  and  uniform  tax,  and  ot  regulat- 
ing licenses.  The  other  clause  has  refer- 
ence to  the  annual  budget  ot  revenues  and 
expenses,  and  preecribeH  the  time  and 
mode  ot  making  and  publishing  the  same. 
It  is  cleur  that  neither  can  he  fairly  con- 
strued as  Importing  or  even  interring  the 
prohibition  contended  tor  by  plaintiff's 
counsel.  It  Is  evident  that  the  contract 
under  discussion  was  framed  with  special 
reference  to  the  leRal  requirements  con- 
tained In  thesevery  sections.  By  entering 
into  a  contruct  for  more  than  one  yearfor 
a  commodity  or  other  supply,  the  city 
council  Is  not  amenable  to  the  charge  that 


it  i-eatricted  Its  I^slatlve  power.  The 

power  to  legislate,  conferred  upon  the  city 
by  its  charter,has  reference  to  its  authori- 
ty to  legislate  for  govern  mental  functlona, 
such  as  passing  and  enforcing  ordinances 
to  govern  Its^f  and  others  under  what  is 
known  as  the  "police  power;**  and  it  Is 
distinct  from  the  power  to  contract,  which 
is  similar  in  its  effects  to  the  right  of  con- 
tracting as  exercised  by  natural  persona. 
Hence  the  rules  ot  law,  and  the  principles 
settled  In  Jurisprudence,  which  prohibit  a 
municipal  corporation  from  legislating  fut- 
ure restrictions  to  its  own  legislative  pow- 
er, are  not  applicable  to  a  time  contract 
entered  Into  by  such  a  corporation.  These 
views  find  sanction  and  ample  support 
from  numerous  decisions  rendered  by 
courts  of  last  resort  In  oursister  states  on 
precisely  similar  questions.  See  Indianap- 
olis v.  Gas-Llght  Co..  66  Ind.  896;  Weston 
V.  Syracuse,  17  N.  Y.  110;  Cl^  of  Valpa- 
raiso V.  Gardner.  97  Ind.  1 ;  Water-Works 
Co.  V.  Atlantic  Clty.e Atl. Kep. 24.  Therale 
aa  established  by  Jurisprudence  seems  to 
be  that.  In  the  absence  of  special  Ic^^sla^ 
tive  prohibition  or  reatrlctlon,  a  munici- 
pal corporation  vested  with  the  general 
power  to  make  a  contract  for  the  supply 
of  gas,  or  tor  any  other  commodity,  has 
the  right  to  make  it  according  to  its  own 
discretion  as  to  Its  prudence  or  good  poli- 
cy, within  the  limits  of  Its  franchise,  in- 
cluding tiie  power  to  make  It  for  more 
than  one  year,  if,  by  thus  contraetlajg,  It 
believes  that  better  terms  or  lower  rates 
can  be  obtained.  After  a  thorough  exam- 
ination of  our  legislation  on  the  subject, 
and  an  exhaustire  study  of  our  own  R&. 
ports,  we  find  no  law,  reason,  or  authori- 
ty which  would  Justify  us  in  removing  the 
present  case  from  the  effect  of  this  general 
rule. 

Great  reliance  is  placed  by  plaintiff's 
counsel  on  the  decision  In  the  case  of  Qar- 
risoii  V.  City  of  Chicago,  7  Blss.  4?M),  in 
which  the  court  refused  to  enforce  a  time 
contract  for  gas  made  by  the  city  of  Chi- 
cago. But  the  law  governing  that  con- 
tract affords  an  easy  mode  of  dlstinguisW^ 
ing  Its  leading  features  from  the  case  now** 
under  discussion.  That  decision  was  con- 
sidered In  the  Indiauapolls  case  herein 
quoted.  In  which  a  time  contract  for  gas 
also  was  Judicially  recognized  as  legal. 
We  can  make  no  better  answer  to  the  con- 
tention here  than  by  quoting  the  follow- 
ing language  from  the  supreme  court  of 
Indiana:  "That  case,  relied  upon  by  the 
appellant's  counsel,  does  not  seem  to  us  to 
support  their  views.  That  was  upon  a 
contract  made  by  the  gas  company  with 
the  city  of  Chicago  to  furnish  the  city  with 
gas  for  ten  years.  At  the  time  the  con- 
tract was  made,  •  •  •  the  charter  of 
the  city  contained  a  provision  that  no  con- 
tract should  be  made  by  the  city  involv- 
ing any  expense,  unless  an  appropriation 
was  previously  made  to  meet  It;  and  the 
comptroller  was  required.  In  May  of  each 
year,  to  submit  an  estimate  ot  the  amount 
necessary  to  defraythe  expenses  of  the  city 
for  thecurrent  fiscal  year.  No  such  appro- 
priation was  previously  made,  cuid  the 
court  puts  the  case  expressly  on  that 
ground,  in  the  following  words:  'The 
question  to  be  determined  Is  whether  there 
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was  a  naaonable  neeeasltr  on  the  part  of 
the  city  conn^  to  extend  the  contract  In 
controversy  bere.  and  wlilcli  will  now  be 
mentioned,  for  ten  yean  Irom  Its  date; 
tbei-e  being  no  appropriation  made  com- 
mensurate witii  the  obllsatlons  ol  the 
contract.' ** 

We  note  the  warning,  by  way  ol  arRU- 
ment  of  plaintiff's  connsel,  asalnst  the 
dani^rofsucb  power  In  "Uie  hands  of  the 
city  council,  and  of  the  Imminent  abuse  of 
the  same.  But,  when  the  power  Is  once 
shown  to  exist  In  the  manldpal  corporor 
tlon,  eonrts  are  powerless  to  regulate  Its 
exerclHe,  or  to  dictate  what  particular  con- 
tractBhould  orshouldnotbemade  orjusti- 
fled.  It  waa  nnder  that  role  that  this 
court  declined  to  examine  the  wisdom  or 
reasonableness  of  the  contract  aasolled  in 
the  recent  case  of  Conory  v.  Water>Works 
Co.,  ante,  8,  not  yet  offlclalty  reported. 
The  necessity  of  restrictions  to*  the  con- 
tracting power  of  municipal  corporations 
Is  of  the  province  of  the  lefflslatnre,  and 
not  uf  the  Judicial  department  of  the  state 
government. 

Judgment  affirmed. 


Succession  of  Moobb. 

(Supreme  Court  of  Loutaiana.  Vab.  UL  1890k 
a  La.  Ann.) 

AmAtf— PBKBUHpnosi — SuocBBinHn  —  Sams* 


1.  When  the  record  eonubu  so  note  of  ovi* 
dance  we  will  prenime,  Id  Bocordsirae  with  estab* 

"  ■   ■        -        -  tl^ 


required  to  hare  their 
evidence  reduced  to  writing,  nor  to  see  to  It  that  a 
note  is  made  of  the  evidence  which  is  iotroduoed. 

8.  The  Bsoertaiument  ot  the  disposable  portion 
and  oif  the  UgUtme  of  th«  faein  are  rnddeate  of  the 
settlement  of  a  suoceasioD,  and  most  be  fixed  be- 
fore it  la  wound  up,  aad  ita  property  turned  over 
to  the  nstttmctuary  or  heirs. 

OH  tUEHURINO. 

1.  In  order  to  detennlne  the  diapoaable  portion 
of  a  succession  a&d  the  letilUme  of  the  hews,  the 
amount  of  donations  inter  vlvot  Is  flotltlously  add- 
ed to  the  property  belonging  to  the  dooor,  at  the 
time  of  bit  death.  But  If  the  property  be  held  In 
community  between  the  surviving  wife  and  the 
deceaeed,  and  the  doaatioQ  be  from  the  latter  to 
the  former,  this  floUttoua  addttioa  of  the  amount 
of  the  dommon  most  be  made  to  the  active  mass 
of  the  community,  and  not  to  the  donor's  separate 
estate.  The  donstloa  cannot  change  the  character 
or  amount  of  the  respective  rights  of  the  spouses, 
In  the  matrimonial  community. 

8.  In  case  the  husband,  as  the  head  and  master 
of  the  community,  makes  In  favor  of  his  wife, 
from  the  commniuty  property,  an  excessive  dona- 
tion, which  is,  OD  charges  preferred  by  bis  heirs 
after  his  decease,  reduced,  and  the  excess  ordered 
to  be  returned,  held,  that  this  excess  must  be  re- 
turned to  the  active  mass  of  the  oommunity,  and 
not  to  tbe  donor's  separate  estatei 
(Si/lUUma  b]/  the  Court.) 

Robert' J,  Dag6,  for  appellants.  T.  J. 
Semmea  and  Mr.  hegeodnr  for  appellee^ 

Watkins,  J.  Appeal  from  tbe  cItII  dis- 
trict court,  parish  of  Orleans. 

On  the  15th  of  June,  18S8.  Mrs.  Agnes 
Jane  Moore  filed  an  account  In  the  succes- 
sion of  her  husband,  John  T.  Moore,  ex- 
hibiting a  statement  of  the  property  of 
wliich  her  husband  died  poaaeesed,— all 
<^which  was  cummnnity.— of  tbe  amounts 
T.780.no.21— 86 


paid  in  legacies,  and  expenses ;  and  of  the 
amounts  proposed  to  be  paid  by  the  eom- 
mnnlty  to  the  spouses,  respectlTely,  and 
in  tbe  settlement  of  the  separate  estate  of 
tbe  deceased.  Slie  prayed  that  the  ac- 
count be  confirmed,  and  that  she  be  recog- 
nised as  owner  of  one-half  uf  said  com- 
mnnity  property,  in  her  capacity  as  sur- 
viving widow  in  community,  and  also  a» 
owner  of  one-third  of  the  remaining  one- 
half,  under  the  will  of  her  husband,  sub- 
ject to  the  future  adjustment  of  the  legi- 
time of  the  forced  heirs,  when  the  time  Uvr 
partition  shall  arrive.  She  further  prayed 
thatsbe  be  recognised  as  the  usufructuary 
of  the  remainder  of  the  one-half  of  the 
property  inherited  by  the  forced  heirs,  and 
that  her  possession  uf  all  said  community 
property.  In  her  said  eapacltyi  be  recog^ 
Dised.  She  caused  JuUa  Moore,  a  major,, 
and  the  minors  Hlckey  and  Flamagan,  to 
be  cited.  The  other  heirs  approved  the 
account  and  demands  of  the  petitioner,  in 
their  entirety.  The  cited  heirs  opposed 
the  homologation  of  the  account  on  the 
ground  that  It  did  not  fix  the  amount  of 
the  disposable  portion  of  tbe  succession 
and  property  of  the  deceased,  nor  the  re- 
spective shares  (rf opponents;  and  In  other 
particulars,  requlrhig  no  mention.  The 

Erayer  of  tbe  opposltlou  is,  **  that  the  said 
[rs.  Agnes  Jane  Moore.  Individually  and 
as  executrix, etc., be  ordered"  to  so  amend 
her  aa!ouat  as  to  conform  thereto. 

On  the  trial  this  opposition  was  rejected 
and  disallowed,  and  the  account  homolo- 
gated. The  petitioner  was  recognized  aa 
owner  of  one-half  of  the  community  prop- 
erty, in  her  capacity  as  sarrivlng  widow, 
and  of  one-third  of  the  remaining  half,  un- 
der the  will  of  her  deceased  husband,  "sub- 
ject to  tbe  future  adjustment  of  the  lesfi' 
time  of  the  forced  heirs,  when  the  time  ror 
pai-tltlon  shall  arrive  ;*  and  as  ueulruc- 
tuary  of  so  much  of  the  remainiog  one-half 
as  may  be  Inherited  by  the  forced  h^rs. 
Her  right  of  possession  of  the  whole  was 
recognized  as  taking  effect  at  the  date  of 
her  husband's  death.  Opponents  applied 
for  a  new  trial,  on  the  ground  that  the 
Judgment  rendered  Is  contrary  to  law  and 
the  evidence;  and,  further,  because  the 
court  erred  In  holding  that  tlw  fixing  of 
tbe  disposable  portion  should  be  post- 
poned until  the  time  for  making  a  parti- 
tion shall  arrive.  The  motion  was  to  the 
effect  that,  under  the  law,  and  our  recent 
opinion  in  Succession  of  Moore,  40  La. 
Ann.  531.  4  South.  Rep.  460.  in  this  succes- 
sion, tbe  amount  of  the  disposable  portion 
must  be  fixed  now.  For  the  purposes  of 
this  motion  the  entire  record  In  tliat  case 
was  made  a  part  of  It.  Opponents' theory 
Is  that  they,  as  forced  heirs  of  deceased,  In 
thatcase  sued  for  a  reduction  of  the  testa- 
mentary douatlons  mentioned  In  thdr  an- 
cestor's will,  and  that  It  was  therein  de- 
cided that  a  reduction  must  be  made,  and 
how  it  must  be  made;  and  that  the  fact 
that  ttieir  Inheritance  is  burdened  with  a 
right  of  uBuf  met  does  not  deprive  them,  as 
forced  heirs,  of  tbe  right  of  baring  the 
amount  of  their  inheritance  at  once  deter- 
mined. The  court  held  that. "  the  law  and 
the  evidence  being  In  favor  of  tbe  defend- 
ant In  rule, "  It  must  be  dlsnilssed.  Thra&> 
upon  the  opponents  appealed^  . 
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1.  Tbe  first  qaeatlon  presented  and  anced 
on  Idle  part  of  the  accountant  and  appel- 
lee Ib  one  of  practice,  and  that  is,  whether. 
In  the  state  of  the  record  we  baveoutllned, 
we  can  examine  and  revise  the  Indgment 
appealed  from.  The  statement  of  the  ap- 
pellee's counsel  is,  substantially,  that  the 
mortnary  proceedlags  and  proof  ta  the 
succession  of  John  T.  Moore  were  not 
offered  and  filed  In  evidence  on  theorlginal 
trial  of  the  account,  and  that  same  were 
not  considered  by  the  Judge  a  guolnde- 
tenninlns:  the  issues  before  him ;  and  his 
contention  la  that,  although  they  were 
considered  on  the  hearing  of  the  motion 
for  a  new  trial,  this  appeal  Is  prosecuted 
from  that  refusal,  and  nothing  can  be  de- 
cided. On  the  other  hand,  appellants' 
counsel  contend  that  the  account  and  op- 

fiosltion  were  received  and  treated  by  the 
udge  A  quo  as  Integral  parts  of  the  orig- 
inal suit  for  reduction,  and  all  proceedings 
as  parts  of  the  record.  That,  on  the  trial 
of  the  rule  for  a  rehearii^,  counsel  for  ap- 
pdlee  objected  to  such  record  and  mort- 
uary proceedings  being  considered,  and 
his  objections  were  overruled ;  but  he  re- 
tained no  bill  of  Hxceptions  thereto.  The 
record  furnishes  no  solution  of  the  ques- 
tion. It  contains  no  bill  of  exceptfnns, 
and  no  note  of  evidence  offered  on  the 
trial.  Theorlginal  record  appears  annexed 
to  the  transcnptof  appeal.  Thetwocases 
dted  by  appellee's  counsel  as  authori- 
ty  (Brooks'  Syndics  v.  Weyman,  3  Mart., 
La.,  13>  and  Walton  v.  Insurance  Co.,  2 
Rob.,  La.,  562)  are  Inapplicable.  Those 
were  jury  cases,  In  which  motions  for  new 
trials  were  entertained  and  refused  before 
judgments  had  been  signed,  aud  appeals 
at  once  taken  therefrom  were  dismissed, 
as  a  matter  of  course.  But,  In  the  Instant 
case,  a  final  Jndffment  wos  rendered  and 
signed  before  the  appeal  was  taken,  and 
the  Judge's  ruling  on  the  application  for  a 
new  trial  Is  receivable  here,  as  any  other 
Incident  of  the  case.  The  whole  case  is 
before  us,  and  we  must  take  cognizance  of 
the  record  as  we  find  It,  and  decide  the 
Issues  presented.  We  must  assume  that 
the  Judge  a  qao  had  before  him  sufficient 
evidence  to  Justify  bis  undertaking  to  de- 
cide tiiem,  and  Intelligently  to  do  so.  This 
rule  was  approved  by  us  In  Nugent  v. 
Stark,  S4  La.  Ann.  628.  and  by  our  prede- 
cessors in  numerous  cases.  In  Simmons 
V.  Howard,  33  La.  Ann.  604.  they  say: 
We  find  no  note  olevMoice  In  the  record. 
In  such  a  case  we  will  presume  the  court  s 
guo,  in  rendering  Its  judgment,  proceeded 
on  proper  evidence. "  Bank  v.  Bringier,  22 
La.  Ann.  118 ;  Smith  v.  City  of  New  Orleans, 
24  La.  Ann.  20:  State  v.  De  Monasterlo, 
26  La.  Ann.  734;  Succession  of  Fllcher,  89 
La.  Ann.  862, 1  South.  Bep.  929.  The  par- 
ties were  not  required  to  have  their  evi- 
dence reduced  to  writing,  or  to  see  that  a 
note  was  made  of  the  evidence  Introduced. 
It  wascompetent  for  them  tohaTe  secured 
a  statement  of  tacts.  Code  Prac.  arts.  602, 
603;  Hen.  Dig.  80.  But  the  record  now 
before  us  stands  in  Its  place.  The  whole 
of  It  and  the  mortuariaare  beforeus.  The 
Judge  a  qao  passed  upon  It,  and  decided 
on  the  merits  of  the  case,  and  "  by  reason 
of  tiie  law  and  the  evidence**  dismissed  the 
opposition,  as  his  decree  recites.  The  Is- 


sues  ot  law,  as  wdl  as  of  tact,  are  dlsfinet- 
ly  made.  The  appellee  has  not  moved  for 
a  dismissal  ot  the  api>eal,  but  has  joined 
issue,  and  her  counsel  have  presented  us 
with  an  oral  and  printed  argument,  and 
demand  an  affirmance  of  the  judgment  ap- 
pealed from  on  a  hearing  on  the  merits. 
Our  affirmation  of  that  decree  would  oper- 
ate res  Judicata  as  to  opponents'  d»* 
mands.  Granger  v.  Singleton.  82  La.  Ann. 
898.  In  case  we  feel  uutborixed  to  adjust 
the  amount  ot  the  disposable  portion,  ap- 
p^lee's  counsel  concedes  the  sufficiency  of 
the  evidence  in  the  record  before  us,  and 
says  **  there  Is  no  error  In  the  figures,  as  to 
values.  **  If ,  then,  the  questions  are  such 
as  we  can  decide.  It  Isour  duty  to  examine 
aud  decide  them  raider  tlian  turn  oppo 
nents  around  to  another  action  for  the  afr- 
certalnment  of  their  rights.  lu  any  event 
they  are  entitled  to  that. 

2.  Appellee's  counsel  do  not  argue,  oral- 
ly or  In  brief,  the  question  of  opponents' 
right  to  have  the  amount  to  the  dlBpoB»- 
ble  portion  of  the  deceased's  fortone  fixed 
and  determined  now.  At  any  rate  the 
competency  of  the  court  to  do  so  Is  not 
doubted  by  them.  The  questions  present- 
ed In  the  account  and  the  accompanying 
petition  seem  to  necrasitate  the  present 
determination  ot  the  amount  of  titte  dis- 
posable portion,  the  ascertainment  of  the 
redaction  to  be  made  nf  the  l^ades,  and 
the  fixing  of  the  amount  of  the7«i£/ina  of 
opponents,  as  forced  h^rs  of  the  decewaed. 
The  accountant's  petition  demands,  aud 
the  Judgment  awards  to  her,  the  owner- 
ship ot  one-half  of  the  community  proper- 
ty, as  surviving  widow;  one-third  of  the 
remaining  one-half,  under  the  will  of  tlie 
deceased ;  and  the  u^plruct  of  so  much  of 
the  share  of  the  deceased  as  may  be  Inherit- 
ed by  all  the  heirs.  The  Judgment  also 
recognises  hw  right  of  possession  from  the 
date  of  the  death  of  her  deceased  partner 
In  coinmantty.  Why  should  the  amount 
of  the  legitime  of  the  heirs  be  rel^ated  to 
future  adjustment,  or  deferred  until  the 
time  for  making  a  partition  among  the 
heirs  shall  arrive?  It  was  certainly  just 
as  comiietent  for  the  court  to  decide  one 
question  as  the  other.  The  heirs  were 
quite  as  much  entltied  to  have  their  rights 
and  Interests  determined  as  the  widow 
bad.  The  Code  declares  that  forced  heirs 
can  sue  for  the  reduction  of  excessive  do- 
nations, whether  inter  vivos  or  mortis 
causa, "  on  the  death  of  the  donor  or  testa- 
tor." Btiv.  Civil  Code,  art.  1504.  It  aUo 
declares  that  actions  "for  the  reduction  of 
excessive  donations*'are  prescribed  In  five 
years.  Id.  art.  3542.  The  death  of  the 
donor  or  testator  is  the  date  from  which 
this  prescription  begins.  It  Is  therefore 
manifest  that  the  law  contemplated  the 
Institution  of  such  suit,  without  reference 
to  the  nsnfroct  of  the  surviving  parent  of 
the  forced  h^rs ;  that  such  an  Issue  Is  to 
bedetermlned  fnthe  moHunrta,  and  before 
the  succession  of  the  deceased  is  woimd  up 
and  the  property  surrendered  Intothepos- 
sesslon  of  the  usufructuary,  and  which 
cannot  be  done  until  the  succession  debts 
and  charges  are  paid.  Including,  of  course, 
special  legacies;  and  we  conceive  that  the 
reduction  of  donations  inter  vivos  must 
be  likewise  determined.  Indeed,  we  deem 
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it  very  qneatlonable  whether  the  utiletem- 
paa  doea  not  pass  with  the  closing  of  the 
eoccesston,  and  the  tranamlaaion  of  the 
property  to  the  heln  of  deceased.  For 
the  aurvlvor's  usufruct  Is  of  property  in 
kind,  and  not  of  a  succession.  The  ac- 
count nnder  consideration  carries  as  a 
credit  the  snm  of  $10,000,  being  the  amount 
of  two  special  legacies  the  executrix  has 
discharged,  bntlt  makes  no  mention  what- 
eTer  of  the  donation  inter  vivos  of  $100,000 
in  United  Btatea  gorerment  bonds  in  fa- 
Torof  the  accountant.  Tfaeeffectot  thede- 
cree  Is  to  recognise  the  surrlTlng  widow's 
rights  of  possession  and  usufruct  ol  the 
property  of  the  deceased,  and  her  right  ol 
detaining  those  bonds  in  her  possession 
until  her  death  or  marriage;  and  to  rele* 
gate  opponents  to  a  future  litigation,  In 
partitioning  the  property,  to  settle  their 
right  of  reduction.  Clearly,  such  a  course 
Is  impracticable,  and  not  the  one  contem- 
plated by  law.  We  are  of  the  opinion  the 
reduction,  if  any,  should  be  made  now, 
and  before  the  succession  of  deceased  is 
cl  oscd 

S.  There  ]b  no  doubt  of  the  fact  that  one 
of  the  objects  to  be  attained  by  the  con* 
testation  of  the  opponents  in  the  Sncces- 
Bton  of  Moore,  40  La.  Ann.  681, 4  Sonth. 
Rep.  ¥10,  was  to  obtain  either  the  revoca- 
tion or  reduction  of  the  donation  inter 
rf  rosolflOO.OOOin  favor  of  Mrs.Moore.  itla 
so  stated  in  precise  terms  In  our  opinion 
in  that  case.  For,  say  the  court,  one  of 
the  objects  of  this  litigation  is  to  have  It 
Jndiciaily  declared  "that  the  dcmatloas  of 
aecuritles  and  cash  made  by  the  deceased 
to  blB  wife,  in  New  Tork  and  New  Orleans, 
are  nallltles,  and  if  not  such,  are  exces- 
sf-ve,  and  should  be  reduced  to  the  legal 
quantum.  **  They  say  the  defense  is  "  that 
the  donations  attacked  are  Talid,"Bnd 
that  the  Judgment  therein  appealed  from 
held  that  they  were  simulated.  The  valid- 
ity of  those  donations  was  maintained  by 
that  opinion, but  it  declares  that  "It  la  be- 
yond all  dispute  that  the  plaintiffs  wno 
are  forced  heirs  have,  by  the  law,  the  right 
to  bring  an  action  in  reduction. "  For, 
say  the  court,  "It  is  manifest  that,  unless 
tbey  enjoyed  that  privilege,  the  exercise  of 
which  is  optional  with  them,  the  articles 
of  the  Code  which  prohibit  excessive  do- 
nation, when  there  exist  forced  faidra, 
would  be  dead  letters,— nay,  read  out  of 
the  book  altogether."  The  court  con- 
cludes its  examination  of  this  branch  of 
the  case  thus :  **  There  is  no  proof  In  the 
record,  that  we  have  been  able  to  discover, 
establishing  the  value  of  the  bonds  at  the 
death  of  Moore,  and  there  Is  no  specific  ar- 
^ment  or  prayer  on  the  subject  that  can 
justify  a  decision,  presently,  of  the  ques- 
tion whether  the  donations  exceed,  or  not. 
the  disposable  portion,  so  that  this  mat- 
ter must  be  left  open  for  future  considera- 
tion, and  determination  in  other  proceed- 
ings." The  donation  to  Mrs.  Moore  uf 
f  9,S85.67,  which  figured  In  that  case,  has 
been  abandoned,  and  thedonatlon  of  $100,- 
000  of  bonds  alone  remains  tor  discussion. 
It  is  evident  that  Mrs.  Moore's  counsel  In- 
tended to  obtain  the  homologation  of  a 
final  account,  and  terminate  her  trust  as 
executrix;  for  It  has  been  frequently  held 
that  by  this  means  only  could  she  be  thus 


relieved.  Succession  of  Frailer,  86  La. 
Ann.  882,  and  other  eases.  Her  right  to 
relief  had  to  be  determined,  as  a  condition 
precedent  to  her  posseasion  as  owner  and 
usufructuary,  being  recognlied.  We  think 
that  the  question  of  the  reduction  of  the 
one  hundred  thousand  dollar  donation 
was  correctly  raised  on  the  trial  of  the 
final  account,  and,  being  thus  raised,  It 
was  such  "other  proceeding"  as  was  con- 
templated in  our  former  opinion,  and 
within  the  option  of  opponcmts.  As  we 
said  In  Snccowlon  of  Frailer,  "These  are 
all  consecutive  proceedings  in  the  same 
Judicial  course,  vis.,  the  Succession  ol 
John  Frazier;"  so  we  may  say  in  this 
that  these  are  all  consecutive  proceedings 
in  the  Succession  of  Moore.  On  the  main 
Isane,  appellee's  counsel  say  in  their  brief, 
"there  is  no  error  in  the  figures  as  to  val- 
ues, but  there  Is  error  as  to  the  mode  of 
adjustment."  Page  2.  Of  the  error  in 
the  mode  of  adjustment  they  say :  "The 
donations  were  of  community  property, 
and  came  out  of  tJie  community,  and, 
therefore,  only  one-half  Is  to  be  returned 
to  the  estate  of  the  deceased.  Dickson  v. 
Dickson,  S3  La.  Ann.  1876. "  The  principles 
of  law  applicable  to  collations  to  be  made 
among  helra  of  an  estate  are  not  appli- 
cable here;  and  the  question  under  consid- 
eration In  the  Dickson  Case  was  that  as 
to  "collations  to  be  made  by  the  several 
heirs."  On  this  question  the  court  ex- 

Sressed  the  opinion,  in  Success!  on  of 
[oore,  that  "the  widow,  not  being  an 
h^r,  cannot  be  required  to  collate,  fi  the 
donations  exceed  the  disposable  portion. " 
They  further  say:  '*It  is  because  of  that 
right  of  action  that  the  law  provides  that, 
In  determining  the  question  of  reduction, 
the  property  disposed  of  inter  vivos  must 
be  fictitiously  added  to  that  belonging  to 
the  donor  at  the  time  of  his  death,  and 
appraised  at  its  value  then.  Bev.  Civil 
Code,  arts.  1235,  1606.  It  Is  also  emphat- 
ically provided,  In  calculating  the  dlspos- 
ableportlon,  that  all  the  property  donated 
or  bequeathed  by  the  deceased  must  be  in- 
cluded, whether  given  to  the  children,  to 
relations,  or  to  strangers.  Id.  art.  1234." 
That  case  furnishes  a  good  illustration  of 
that  rule  of  law,  bet^ause  the  widow 
claimed  ownership  of  one-half  of  all  the 
property,  in  her  own  right,  and  of  the  dis- 
posable portion,  under  the  wlU,  and  as  the 
usufructuary  of  the  legitime  of  the  heirs. 
The  opinion  Is  to  the  effect  that  neither 
question  can  be  determined  until  the 
amountof  thedonationafoter  vfvoisls  ficti- 
tiously returned  Into  the  succession,  and 
that  that  could  not  be  done  until  the  value 
of  the  United  States  government  bonds 
was  ascertained.  This  has  been  done. 
The  widow  Is,  therefore,  entitied  to  one- 
half;  the  heirs  are  entltied  to  two-thirds 
of  the  other  one-half,  as  their  legitime;  the 
remaining  one-third  of  one-halt  Is  the  dis- 
posable portion,  from  which  special  lega- 
ciee  must  be  first  paid,  and  to  the  residue 
of  which  the  widow  is  entitled,  as  unlver* 
sal  legatee,  If  it  be  in  exreas  of  donations, 
and.  If  It  fall  short  of  them,  tiiey  must  be 
correspondingly  reduced.  To  arrive  at  a 
proper  adjustment  of  the  disposable  por- 
tion, as  well  as  of  the  legitime  of  the  heirs, 
the  value  of  the  govemmeiiti>onds  most 
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be  flctltlonBly  retnrned  to  the  active  mass 
of  tbe  commanlty,  so  that  from  the  whole 
a  proper  dednrtlon  can  be  made  of  the 
community  debts  and  charsee,  and  the 
net  value  of  community  assets  ascer- 
tained. It  can  then  be  apportioned  on 
the  basis  sugffeBted  abore.  Inasmach  as 
the  proved  valne  of  tbe  government  bonds 
is  shown  to  be  $126,000,  we  will  take 
that  as  the  correct  amount  to  be  flctl- 
tlonsly  returned.  The  followlns  Is  tiie 
proper compatatlon,  vis.: 
Total  assets  of  community  iDventoried  9284,000  05 
Value  of  bonds  returned   186,000  00 

$410,000  OB 

Community  debts   U.460  66 

I7et  community  asseti   1800,600  8b 

Widow's  one-half  Interest   m.t^A  60 

Tbe  net  amount  of  deceased's  estate  is 
oompcwed  of  one-half  of  community 
assets   $100,804  69 

And  bis  separate  estate.   7,000  00 

Aggregating.  $806,804  00 

DTsposable  portion  of  one-tidrd   68,984  89 

The  Icfrttime  of  two-tliirds  $187309  80 

Of  tbls  snm  each  one  of  tbe  nine  branch- 
es are  entitled  to  one-ninth,  ag^r^atlns 
916,818.86,  and  to  eacb  of  said  nine  heirs* 
share  the  usufrurt  of  the  widow  attaches. 
These  am  on  n  t  s  are  retiresen  ted  by  cash ,  and 
property  in  kind,  as  stated  In  the  invento- 
ry, and  which,  on  settlement  amous  the 
parties,  at  the  termination  of  the  usulmct, 
are  to  be  restored  in  kind,  at  the  orlelnal 
appraisement  thereof.  It  Is  therefore  or- 
dered and  decreed  that  the  Jadipment  ap- 
pealed from  be  so  amended  as  to  fix  the 
disposable  portion  at  thesumof  $68,^.89; 
tbe  amount  of  the /e^/t/me  of  the  heirs  at 
$137,869.80;  and  the  respective  portions 
of  the  nine  heirs,  severally,  at  $16,818.86. 
It  is  further  ordered  and  decreed  that,  as 
thus  amended,  the  decree  of  the  Judse  a 

?'no  be  aflSrmod,  costs  to  be  taxed  against 
he  succession. 

Fbnnbb,  J.,  absent. 

CM  APPUOATION  FOB  BBHKABIKO. 

Watkims.  J.  Appellants'  counsel  Invite 
oar  attention  tu  the  fact  that  the  donar 
tion  inter  vivos  to  Mrs.  Gibbons,  of  95,850, 
Is  omitted  from  onr  calculation,  and  that 
Italncinslon  would  malce  adiflerence  In  op- 
ponents' favor.  They  also  insist  that  our 
opinion  errs  in  retumlnff  theamountof  the 
TsJue  of  donation  of  9100.000  ol  govern- 
ment bonds  to  the  commanlty,  and  claim 
tbt  It  should  be  returned  to  tbe  estate  of 
tbe  donor,  according  to  Bev.  ClTll  Code, 
arts.  1604, 1505 

The  section  of  the  Code  In  which  those 
articles  are  included  treats  of  "theReduc- 
tlon  of  the  Donation  whether  Inter  Vivos, " 
etc..  In  ffeneriU  terms.  In  It  no  mention  Is 
made  of  separate  or  community  property. 
Tbe  latter  article  reads  thus:  "To  deter- 
mine the  reduction  to  which  the  dona- 
tions, either  Inter  rfvoa  or  mortla  causa, 
are  liable,  an  ag^ref^ate  Is  formed  of  all 
the  property  belonging  to  the  donor  or 
teetator  at  the  time  of  his  decease;  to 
that  is  flctltloasly  added  tbe  property  dis- 
posed ol  by  donation  inter  riroa^"  etc. 


What.  th«i,  Is,  or  was,  the  property  which 
belonKOd  to  the  donor,  .foha  T.  Moore,  at 
the  time  of  his  decease?  It  Is  every  where 
conceded  and  admitted  that  ail  of  tbe 
property  belonged  to  the  community,  ex- 
cept the  sum  of  97,000,  specified  as  his  sep- 
arate estate.  Of  course  one-half  only  ol 
the  commnnlty  propnrty  belonged  to  hlm 
at  the  time  of  bis  deatb,  and  formed  a 
part  of  his  succession.  The  community 
consists  of  the  fruits  and  profits  of  the  re- 
ciprocal labor  and  Industry  of  both  hus- 
band and  wife,  and  of  the  estates  they 
may  acquire  during  the  marriage.  Id. art. 
2402.  This  would  be  presumably  the  case 
as  to  the  property  of  Mr.  and  Mrs.  Moore, 
In  the  absence  of  proof  to  the  contrary, 
and  Independently  ol  any  admlaslon. 
Then  It  necessarily  follows  that  the  9100,- 
000  of  United  States  bonds  were  communi- 
ty property  at  tlie  time  tbe  donation  was 
made.  It  cannot  be  serioosly  contended 
that  the  donation  had  the  eflect  of  con- 
verting them  into  separate  property,  for 
the  purposes  of  reduction.  If  this  be  true, 
a  donation  by  Mr.  Moore  to  his  wife  of  tha 
whole  of  the  commnnlty  property  would 
by  the  same  process  of  reduction  have  eon- 
verted  It  Into  separate  property  and  di- 
vested her  of  her  interest  altogether;  and 
vice  versa.  Nor  does  this  contention  rest 
on  argument  alone,  for  the  Code  provides 
that  tbe  husband  "can  make  no  convey- 
ance Inter  vivoa  by  a  gratuitous  tltlo  of 
the  Immovables  of  tbe  community,  nor  of 
the  whole,  norof  a  quota  of  themovablea, 
unless  it  be  for  tbe  establishment  of  the 
children  of  the  marrlaee."  Id.  art.  2404. 
While  this  article  primarily  applies  to 
strangers  and  third  pwsons,  yet  it  may  be 
applied  with  equal  propriety  to  a  partner 
In  commnnlty.  While  "the  husband  Is 
the  bead  and  master  of  tbe  commanlty,** 
and  may  dispose  of  It  at  will  oralloiate  Its 
effects  by  "  an  onerous  title,  **  he  cannot  di- 
vest Ills  wife  of  ber  interest  "  by  a  gratnl- 
tous  title. "  The  effect  of  this  provision  of 
law  is  that  the  donation  made  by  John 
T.  Moore  to  his  wife  had  the  effect  of 
conveying  only  tbe  undivided  commu- 
nity hall  interest  In  the  bonds  which  he 
owned  ^nd  no  more.  If,  as  oounsd  In- 
sists, the  value  of  the  bonds  la  fictltlonaly 
added  to  Mr.  Moore's  estate,  and  nut  to 
the  community,  the  immediate  eftect  ol  It 
would  be  to  transpose  from  the  wife  to 
her  busband's  heirs  9t{3,000.  without  any 
donation  or  testamentary  disposition  to 
that  effect.  Had  the  donation  been  made 
to  a  stranger  tbe  rule  would  have  beat 
Just  tiie  same.  Had  Mr.  Moore  made  no 
donation  at  all.  and  the  9100,000  of  gov- 
ernment bonds  remained  on  band  In  kind, 
certainly  tbey  would  not  have  been  Inven- 
toried as  his  separate  property  at  lila 
death;  then  in  what  manner  an  excessive 
donation  of  them  can  convert  them  Into 
separate  prot>erty  is  not  easily  perceived. 

The  quotation  coansd  lor  opponenta 
makes  from  page  641  of  40  La.  Ann.  and, 
page  465,  4  South.  Rep.,  (Succession  of 
Moore)  announces  no  adverse  doctrine. 
Its  true  meaning  Is:  "The mass  of  thesne- 
ceeslon  must  be  composed  of  the  separate 
property  of  the  deceased,  of  bis  sbHre  of 
tbe  common  property,  and  ol  bla  abare  ia 
the  value  of  tbe  effects  donated  at  the  time 
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of  his  death. "  We  hare  nippUed  a  manl- 
rillpstii  by  addioK  the  itallclied  words. 

It  was  incorrect  to  have  omitted  from 
computation  the  amount  of  the  donation 
to  Mrs.  Oibbons  of  $5,860.  We  think  it 
bcstthat  we  tihould  recast  our  ealcalatlon 
and  Inclade  it. 

Total  aasets  of  oommunity  $2M,090  05 

Value  of  goTerameot  bonds.  120,000  00 

Donation  to  Mrs.  Oibbons.   6.850  00 

Aggregating  94I6,«40  05 

Communis  debts  dedacted   11,480  06 

Net  commanity  assets.  K  9404,409  SO 

Widow's  one-hall.  OBH^  Q»H 

Net  amoant  of  deceased's  estate  is 
fwmposed  of  one-half  of  oommunity 
assets  of  •808,329  OBK 

His  separate  estate   7,000  OU 

Asgngating.    .>iia09,929  OSK 

^pOM^  pcntion  one-third.   60.748  SB 

The  legitime  will  be  fl89,48«  46^ 

Of  this  BTim  each  one  of  the  nine  helra 
win  be  entitled  to  one-ninth,  or  $15,498.49, 
and  to  each  of  said  nine  heirs'  sharee  the 
usufruct  ol  the  widow  attaches.  This 
calculation  has  slightly  altered  and  In- 
creased the  respective  shares  of  the  widow 
and  helm,  and  our  decree  must  be  altered 
so  as  to  correspond  therewltb.butfortbia 
purpose  a  rehenrlng  Is  deemed  unnecessa- 
ry. It  Is  therefore  ordered  and  decreed 
that  our  former  decree  be  set  aside  and  re- 
cast; and  It  Is  further  ordered  and  decreed 
that  the  Jud^ent  appealed  from  be  so 
amended  as  to  fix  the  disposable  portion 
at  the  sum  of  $69,748.23;  the  amount  of 
the  lefiitimf  of  the  heirs  at  $139,486.46;  and 
the  respective  shares  of  the  heirs  at  $15,- 
498.49.  it  is  Anally  ordered  and  decreed 
that,  as  thus  amended, said  Judgment  and 
decree  appealed  from  beafHrmed,  and  that 
all  cotfte  be  taxed  against  the  eacceeslon. 

Fenner,  J.,  takes  no  part,  not  having 
participated  In  the  original  deelslon. 


Nbugabs  et  al.  t.  Crrr  of  Kbw  Oblbanb. 

(Supreme  Court  of  LouWana.  Feb.  10,  1890. 
4&  La.  Ann.) 

UnjncirAi.  Corforations— Etisbncbs  or  Indsbt- 

ED:«E8S — NBOOTIABII.ITr. 

1.  In  the  absence  of  express  legislativeantbot^ 
Ity,  a  municipal  corporation  has  no  power  to  utter 
nnconditlonai  obligations  to  pay  moDoy. 

8.  It  may,  however,  Issue  evidences  of  liability, 
for  consideration  received;  their  payment  depend- 
ing upon  contingencies,  which  must  have  happened 
before  any  right  of  action  can  accrue. 

8.  Certificates  of  indebtedness  filled  in  the 
name  at  municipal  creditors  or  bearer,  by  oertalu 
authorized  dty  officials,  are  not  unooadltlonal  ob- 
ligations to  pay,  and  are  not  negotiable  or  trans- 
ferable instruments  which  pass  title  by  mere  de- 
livery, particularly  when  the  ordinance  sanctioning 
their  iMue,  and  which  is  printed  on  the  reverse 
thereof,  requires,  as  aoondition  precedent  for  their 
.ntterance,  that  a  receipt  be  signed  therefor  by  the 
party  therein  named,  and  when  such  signature  has 
not  been  furnished. 

4.  The  manner  tnwhlobtbecertlficatesleftthe 
olty*B  possession,  whether  fraudulently  or  not,  and 
the  good  faith  of  the  holder  for  value  and  in  due 
eonrsa  of  business,  are  no  factors  In  the  case. 

5.  Snoh  Instruments,  even  when  signed  for, 
previous  to  delivery  by  the  city,  are  not  obligations 


to  p^r.  They  are  slmi^  erldenoes  of  transferable 
ownerohlp,  under  the  oralnaaoe,  and  do  not  entitle 
the  just  owner  to  any  money  to  be  paid  out  of 
funds,  when  any,  in  the  treasury. 

iSyUabua  by  the  Court.) 

Appeal  from  civil  district  court,  parish 

of  Orleans;  Monroe,  Judge. 

W.  S.  Benedict,  for  appellants.  Carletou 
Hunt,  City  Atty.,  F.  B.  Lms^  Asst.  CSty 
Atty.,  and  Waiter  B.  Rogers,  lor  appellee. 

Berutodez,  C.  J.  The  question  to  be  de- 
termined In  this  case  Involves  the  right  £>I 
the  plaintiffs  to  recover  from  the  city  of 
New  Orleans  as  holders  of  certain  certifi- 
cates of  Indebtednms  Issued  by  the  comp- 
troller and  macjror,ln  the  name  of  the  dty, 
under  a  certain  ordinance,  In  favor  of  par- 
ties named  therein  or  bearer,  and  which  on 
their  face  purport  to  be  evidences  of  liabili- 
ty;  In  other  words,  whether  such  vouchers 
can  be  assimilated  to  ordinary  promissory 
notes,  state  or  municipal  bonds,  and  such 
as  can  be  recovered  upon  by  holders  In 
good  faith  and  for  value,  etc.  Substan- 
tially, the  answer  la  a  denial  of  ownership 
in  plaintiff  and  of  the  right  to  sae,  and  a 
declaration  of  the  worthlesaness  of  the  In* 
strumente,  and  the  assertion,  under  any 
contingency,  of  the  right  of  settling  up, 
equally  deetmctl  ve  of  the  rights  oT  plaintiff. 
From  a  Judgment  of  dismissal  plaintiffs  ap- 
pealed. 

In  April,  1881,  and  In  June,  1883,  ordi- 
nances Nob.  6868  A.  S.  and  847  C.  S.  were 
adopted  bythedtycoundlof  NewOvleans, 
authorising  the  Issuance  of  certificates  of 
Indebtedness,  to  certain  creditors  of  the 
city,  to  be  signed  by  the  comptroller  and 
the  mayor.  They  are  to  the  eftect»(l) 
that  any  creditor  of  the  city  to  whom  an 
appropriation  has  been  made,  but  in  whose 
favor  the  comptroller  cannot  draw  a  war- 
rant until  there  be  money  In  the  treasury, 
to  the  credit  of  the  appropriate  amoant, 
not  otherwise  appropriated,  shall  be  au- 
thorized upon  demand  to  receive  a  trans- 
ferable certificate  of  ownership  entitling 
him  or  bearer  to  receive  a  cash  warrant; 
(2)  that  the  creditor  shall  sign  a  receipt 
therefor,  stipulating  that  the  cash  war- 
rant shall  be  claimed  only  on  the  surren- 
der of  the  certificates,  and  the  acceptance 
of  tfae  warrants  shall  be  an  acceptance  of 
the  conditions  of  the  ordinance;  (S)  that 
the  warrants  shall  Issue  strictly  In  the  or- 
der of  the  promulgation  of  the  appropri- 
ating ordinance;  (4)  that  the  certificate 
shall  not  novate  or  affect  thenature  of  the 
claim,  but  shall  be  simply  an  evidence  of 
transferable  ownership;  (6)  that  the  cer- 
tificate shajl  state  upon  Its  face  the  nature 
and  effect  of  Its  Issue,  with  numbers,  dates, 
and  names,  and  that  upon  Its  reverse  the 
ordinance  shall  be  printed. 

Ordinance  374  C.  S.  contains  the  form  of 
the  certificate  mentioned  in  it,  and  which 
reads  as  follows:  " Office  of  the  Comptrol- 
ler. Certificate  ol  Ownership  ta  Appropri- 
ation. Issued  under  ordinance  No.  847  G. 
S.,  approved  26th  June,  1883.  New  Or- 
leans.  ,  188-.   This  Is  to  certify  that 

under  ordinance  No.  ,  adopted  ■  , 

188-.  the  sum  of  $  has  been  appropri- 
ated to  for  and  on  account  of  , 

and  the  said  or  the  bearer  hereof 

shall  upon  the  surrender  ol  thlaperUficate, 
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and  not  otherwise,  be  mtitled  to  reeelre 
In  the  order  ol  the  promulgation  of  aaid 
ordlnauce  a  cash  warrant  on  the  treas- 
urer, or  any  lund  In  the  treasury  to  the 
credit  of  the  appropriate  fund,  and  not 
otherwlBe  appropriated.  Itlaher^spe* 
daily  agreed  to  by  the  holder  of  this  cer- 
tiflcate  that  It  bears  no  Interest,  and  shnll 
not  novate,  nor  in  any  manner  affect,  the 
nature  of  the  claim  against  the  city  under 
the  ordinance  referred  to,  but  shall  be 
simply  an  evidence  of  transferable  owner- 
ship thereof;  and  whenever  theordlnance, 
or  that  portion  ol  it  to  which  this  mrtlfl- 
cate  applied,  ii  paid  or  canceled  by  being 
tendered  and  received  in  payment  of  taxes 
when  anthoriaed  by  law»  then  this  certifi- 
cate shall  bo  surraidered  to  the  office 
of  the  comptroller.  — — ,  Comptroller. 

 ,  Mayor.  **  The  certificates  sued  on 

are  In  that  fomu  and  bear  on  their  reverse 
a  copy  of  the  ordinance.  Netarally,  "Uie 
blanks  are  filled  ap. 

The  right  of  mnnicipal  oorporaticHM  to 
borrow  money,  and  to  iBsne  negotiable  8» 
curitles,  has  frequently  been  questioned; 
and,  although  Judicial  adjudications  un 
ihe  subject  may  have  considered  It  from 
different  standpoints,  recognising  or  deny- 
ing It  according  to  circumstances,  It  may 
now  be  admitted  as  settled  that  they  can 
do  neitherwittaontexpressl^lslatlvesanc* 
tlon.  or  Irresistible  implication.  After  re- 
viewing all  the  anthoritiee  on  the  sabject, 
Mr.  Dillon  says  that  he  "ragards  It  as  the 
true  doctrine  that,  aa  incidental  to  the  dis- 
charge of  Its  ordinary  corporate  functions, 
no  municipal  or  public  corporation  has 
the  right  to  invest  any  Instrument  it  may 
issue,  whatever  Its  form,  with  that  en- 
preme  and  dangerous  attribute  of  com- 
mercial paper  which  insulates  the  holder 
for  value  from  equities  which  attach  to  Its 
inception;"  and  he  adds  that  "this  point 
staoald  be  guarded  by  the  courts  with  the 
utmost  vigUance."  Mun.  Corp.  §  126.  "The 
consequences  of  recognizing  such  a  power, 
in  the  extravagance  It  will  stimulate,  in 
the  frauds  It  will  engender,  and  in  the  ruin- 
ous indebtedness  it  will  Inevitably  pro- 
duce, are  alarming  to  contemplate."  Id. 
§  1^,  par.  2.  Further  on  he  says  that,  al- 
though warrants  or  orders  negotiable  In 
form  may  be  made  by  the  proper  mublcl- 
pal  officers,  and  in  many  states  may  be 
transferred  by  delivery  or  Indorsement, 
and  the  holder  may  sue  thereon,  yet  they 
are  not  commercial  or  negotiable  paper  In 
the  hands  of  holders,  which  exclude  In- 
quiry into  the  legality  of  their  Issue,  or 
preclude  defense  thereto.  They  are  not 
bills  of  exchange.  Section  487.  "Such 
waiTants  or  orders  •  •  •  are  not  In- 
tended to  have  the  qualities  of  negotiable 
paper,  but  are  Instruments  authorized  for 
convenient  use  In  conducting  the  current 
and  ordinary  business  of  the  corporation, 
and  as  a  means  of  anticipating  its  ordi- 
nary revenue.  It  would  overwhelm  mu- 
nicipalities with  ruin  to  hold  that  •  •  » 
they  protect  an  Innocent  holder  for  value 
from  defenses  uf  which  he  has  no  notice, 
actual  or  constructive.  All  holdersof  such 
warrants  or  orders,  even  when  payable  to 
order  or  bearer,  stand  hi  the  shoes  ol  the 
payee;  and  the  rights  and  remedies  are  es- 
sentially different  from  those  of  the  hold- 
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ers  of  authorized  negotiable  municipal 
bonds.  Such  is  the  sound  doctrtne.  and 
such  the  authorities,  almost  without  ex- 
ception. "   Section  503. 

In  the  case  of  Mayor  v.  Bay.  19  WalL  477, 
it  was  aald  that  vonchera  tor  money  dne, 
certificates  of  indebtedness  for  services 
rendered  or  for  property  famished  lor  the 
uses  of  the  city,  orders  or  drafts  drawn  by 
one  city  officer  upon  anothw,  or  any  other 
device  of  the  kind  used  for  liquidating  the 
amounts  legitimately  due  to  public  credit- 
ors, are,  of  course,  necessary  instruments 
tor  carrying  on  the  macbinery  ol  monicl- 
pal  administration,  and  for  anttdpatlns 
the  collection  of  taxes ;  but  to  Invest  such 
documents  with  the  character  and  inci- 
dents of  commercial  paper,  as  to  render 
them,  in  the  hands  of  bona  Me  holders, 
absolute  obligations  to  pay,  however  ir- 
regularly or  fraudulently  issued,  is  an 
abuse  of  their  true  character  and  purpose. 
It  has  the  effect  of  eonvertii^  a  mnnicipal 
corporation  Into  a  trading  company,  and 
puts  It  In  the  power  ol  corrupt  offldals  to 
Involve  a  politteal  community  In  irretriev- 
able bankruptcy.  No  such  power  ought 
to  exist,  unless  conferred  by  l^slative  en- 
actment dtfaer  express  or  clearly  Implied. 
Every  holder  of  a  city  order  or  certificate 
knows  that,  to  be  valid  and  genuine  at 
all,  it  must  have  been  issued  as  a  voucher 
lor  city  Indebtedness.  It  could  not  law- 
'fuUy  Issue  tor  any  other  purpose.  Hemust 
take  It,  therefore,  subject  to  the  risk  that 
It  has  been  lawfully  and  property  issued. 
His  claim  to  be  a  bona  Sde  holder  will  al- 
ways be  subject  to  this  qualification.  The 
face  of  the  paper  itself  is  notice  to  him 
that  the  validity  depends  upon  the  regu- 
larity ol  Its  issue.  The  offlcen  ot  the  city 
have  no  authority  to  Issue  it  for  any  Ille- 
gal or  improper  purpose ;  and  their  acta 
cannot  create  an  estoppel  against  the  city 
Itself,  its  tax-payers  or  people.  Persons 
receiving  It  from  them  know  whether  It 
issued,  and  whether  they  receive  it,  for  a 
purpose  and  a  proper  consideration.  Of 
course,  they  are  affected  by  the  absence 
of  these  essential  Ingredients,  and  all  sub- 
sequent holders  take  the  same,  and  are 
affected  by  the  same  defect.  This  ruling 
is  In  perTect  accord  with  what  the  same 
court  had  shortly  before  held.  See  Police 
Jury  V.  Britton,  15  Wall.  5M.  See,  also. 
Parsons  v.  Monmouth,  70  Me.  262. 

In  this  state.  Instruments  of  such  char- 
acter have  been  declared  not  to  Im  com- 
mercial or  negotiable  paper.  Board  v. 
Hernandez,  SI  La.  Ann.  161;  State  v.  Clty.i 
O.  B.  61,  fol.  289 ;  State  v.  Lusher,  i  O.  B.  50, 
tol.  671.  It  Is  therefore  patent  that,  what- 
ever maybe  theformofthecertlficatessned 
on,  they  are  not  negotiable  and  transfera- 
ble, as  Is  claimed  by  the  plaintiff.  A  simple 
Inspection  of  them  suffices  to  Justify  this 
conclusion.  They  are  InstminentB  consist- 
ing of  face  and  reverse,  which  most  be 
rend  as  one  In  each  Instance.  Although 
they  purport  to  be  certificates  ol  Indebted- 
ness In  favor  of  creditors  of  the  city,  In 
whose  favor  an  appropriation  has  been 
made  by  a  designated  ordinance,  they  are 
not  unconditional  obligations  to  pay 
money.   They  refer  to  the  ordinance  im- 


*  Not  reported. 
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der  irbleb  they  were  prepared,  and  which, 
printed  on  the  back,  forms  part  of  theni. 
They  gUve  the  name  of  the  creditor  enti- 
tled to  reeetve  same,  whose  name  mtut  be 
on  the  city's  books.  They  show  that  they 
cannot  be  altered  anless  the  rec^pt  men- 
tioned In  the  ordinance  be  flnt  given. 
They  are  simply,  nnder  the  terms  of  the 
ordinance,  evidence  ol  transferable  owner* 
Alp.'  They  do  not  call  for  money  or  pres- 
entation. They  fix  no  time  tor  mattmty. 
They  are  merely  convertible  Into  a  cash 
warrant,  and  snbjected  to  other  contln- 
eendes  useless  to  specify.  They  are  not  in- 
dorsed by  the  parcy  whose  name  they  con- 
tain, ur  by  any  agent  or  transferee  of  his. 
They  are  nut  even  conditional  obligations 
to  pay  any  amount.  How»  tben.can  it  be 
claimed  with  any  abuerity  that  they  can 
be  assimilated  to  ordinary  notea  and 
bonds? 

For  the  purposes  of  this  controversy.  It 
is  Immaterial  how  they  left  the  hands  of 
the  city  officials  who  signed  them,— wheth- 
er traudnlently  or  otherwise.— and  wheth- 
er the  plaintiff  Is  or  not  holder  In  good 
faith,  for  value,  and  In  due  conree  of  onel- 
ness.  From  the  very  language  of  the  or* 
dlnance,  wblch  forms  part  of  them,  they 
conld  not  have  been  altered  by  the  city 
officers  authorized  to  enact  them,  anless 
the  parties  to  whom  tbey  accrued  had 
previously  signed  therefor,  as  a  condition 
precedent  for  delivery,  a  specific  receiptt 
containing  certain  atipnlationa,  as  part 
of  a  new  contract.  There  Is  no  evidrace 
that  Bucb  receipt  was  ever  signed  by  the 
parties  named  in  the  certificates,  their 
agent  or  transferee,  so  that,  even  If  the 
certificates  were  obligations  to  pay,  which 
tbey  are  not,  their  emission  to  the  cred- 
itor could  have  vested  title  in  him  only  on 
his  signature  of  the  receipt ;  and,  this  for^ 
mallty  having  been  imposed  as  a  prereq- 
uisite by  the  ordinance  printed  on  the  back 
of  the  certificates,  and  forming  part  there- 
of, and  not  having  been  observed,  the 
ownership  ol  the  certificates  could  not 
pass  to  plaintiff.  To  all  intents  and  pur- 
poses, these  certificates  are.  In  legal  con- 
templation, still  in  the  possession  of  the 
city,  subject  to  the  order  or  receipt  of  snch 
putles,  their  agent  or  transferee ;  so 
much  so  that  If  thectty  were  to  satisfy  the 
demand  of  plaintiff,  the  original  parties 
might  have  cause  to  complain,  and  to  re- 
quire another  payment  to  themselves. 

Surely  the  plaintiff  in  this  case  has  no 
g^reater  rights  than  the  parties  whose 
names  the  certificates  bear.  Conceding 
that  those  parties  have  either  signed  the 
receipt  In  question,  or  Indorsed  over  the 
certificate  in  blank  to  the  plaintiff.  It  dues 
not  follow  that  the  plaintiff  would  be  en- 
titled to  the  money  Judgment  which  he 
seeks,  for  the  obvious  reason  that  the 
parties  named  in  the  certificates  conld  not 
themselves  have  obtained  it,  inasmuch  as, 
nnder  the  ordinance  ivhleb  forms  part  of 
the  certificate,  all  that  the  creditor  conld 
claim  would  beawurrunt  on  the  treasurer 
to  be  paid  out  of  the  appropriate  fund  In 
the  city  cotters  In  the  order  stated  In  the 
ordinance.  The  demand  Is  not  for  any 
such  warrants;  and,  If  It  were,  it  could 
not  be  allowed,  as  there  Is  no  evidence 
that  there  is  money  in  the  treasury  appro- 


priated to  the  paymott  of  tiie  debt  or 
dalm  for  which  the  warrant  woaU  have 
Isaned. 
Judgm«it  affirmed. 


Ball  et  al.  t.  Ball  et  al.,  (two  cases. 
Nob.  10,647  and  10,548.) 

(Supreme  Court  of  Louisiana.    March  8,  1890. 

&  Lb.  Ann.) 

SuooBssiONS— Sbttlehbhiv-IIbductioh  or  PONA- 

TIOHS. 

1.  It  i8  too  late,  after  a  case  bAs  been  taken  ap« 
the  intervention  read,  without  obieetion,  as  part 
of  the  pleedlnss,  and  the  evidence  heard  and  coa- 
olnded,  for  a  party  to  object  to  bavlng  the  Inter- 
vention passed  upon  for  want  of  issue  Joined 
tbereon. 

S,  In  an  action  by  loroed  beira  for  redaction  of 
donations,  the  disposable  anon  turn  Is  oaloulated 
exdusively  upon  the  coDOitknis  ezistlDg  at  ths 
death  of  the  decedent. 

8.  If  the  debts  dne  at  the  death  exceed  tbeval- 
ne  of  the  property  found  in  tify  succession,  tbwa 
oao  be  no  diwosaole  portion  for  the  satisfaction  of 
Ififfacies;  and  no  subsequent  obanses,  however  op- 
erated,—whether  by  iDCTement  m  value  of  the 
property,  or  by  extingaiihtnent  of  ^bta,— oaa  af- 
foot  the  case. 

4.  The  demand  for  rednotton  can  be  urged  by 
toned  heirs  alone.  Ezeootors,  ae  snob,  cannot  M 
beard  to  otuunpion  their  rights. 

5.  All  the  matters  at  iuue  being  dependent  on 
the  determination  of  the  demand  for  reauotion  hr 
ttie  forced  heirs,  they  wlU  not  be  poised  on  ontU 
after  snob  determination. 

OSyllobue  by  the  Court.) 

R.  C.  WiekllS^  and  S.  McC.  Lamaaon,  tor 
appellants.    W.  W.  Leake,  for  api>ellees. 

Fbnnbr,  J.  Appeal  from  the  district 
court  for  the  parish  of  West  Feliciana. 
These  cases  were  argued  and  submitted 
together;  and,  although  not  expressly 
consolidated,  the  view  we  take  of  them 
rendws  it  proper  to  include  them  in  one 
decision. 

nr.  William  Ball  died  In  1886,  leaving  a 
wife  and  six  children.  His  estate  was  en- 
tirely community,  and  his  children  were 
his  forced  heirs.  He  left  a  will,  and  ap- 
pointed his  wife  and  his  son  Chaiies  W. 
Ball  as  executors,  who  qualified  and  ad- 
ministered as  such,  and  who  filed  a  first 
provtelonal  account  in  1881,  which  was 
duly  homologated.  The  will  contained  a 
legacy  in  favor  of  the  decedent's  brother, 
Immer  W.  Ball,  which,  however,  the  exec- 
utors considered  and  treated  as  of  no 
effect;  and  no  claim  was  advanced  In  sup- 
port thereof  by  the  legatee  during  his  life- 
time. In  the  meanwhile  the  executors 
seem  to  have  dealt  with  the  estate  as  the 
property  of  the  widow  and  children,  and 
so  administered  and  cultivated  It,  settling 
with  creditors  and  paying  all  debts  un- 
der compromisesmade  with  them.  In  1886 
the  heirs  of  Immer  W.  Ball  for  the  first 
time  appeared  In  court,  asserting  the  leg- 
acy to  their  father,  and  demanding  that 
the  executors  should  file  a  full  acconnt  ol 
their  administration  within  a  fixed  d^ay. 
or  In  default  thereof  be  condemned  to  pay 
to  them  the  am  ount  of  said  legacy.  The  ex- 
ecutors  resisted  on  the  sole  ground  that  un- 
der the  terms  of  the  will  the  legacy  was  not 
dae  and  payable.  Judgmentwent  against 
the  executors  in  tbe  lower  court,  and  was 
affirmed  by  this  court.   Ball  v.  Ball,  40 
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La.  Ann.  284,  S  South.  Rep.  644.  On  the 
filing  of  our  decree  In  the  lower  court,  the 
executors  forthwith  filed  a  prorlBlonal  ac< 
count,  which  was  opposed  on  variona 
grounds  by  the  legatees;  audtheJudKment 
on  that  opposition,  from  which  all  parties 
appeal,  Is  the  matter  Involved  in  the  rec- 
ord No.  10,647. 

After  that  Judgment,  and  pending  the 
suspeuBlve  appeal  therefrom,  the  legatees 
obtained  an  order  commanding  the  execu- 
tors to  file  a  final  account,  which  was 
done.  In  that  accoant  tbey  make  a  state- 
ment of  assets  an4  expenses,  and  propose 
to  turn  over  the  property  and  funds  to  the 
widow  and  heirs  of  the  deced«it,  and  add 
that  the  legatees  are  not  placed  on  Che 
account  for  the  reason  that  to  pay  tbe 
legacy  In  favor  of  Dr.  Immer  W.  Ball,  or 
any  part  thereof,  would  Infringe  on  the 
legitime  of  the  helra  of  William  Ball.  Tbe 
legatees  filed  an  opposition  to  this  ac- 
count, in  which'  they  objected  to  numer- 
ous Items,  and  also  demanded  that  their 
legacy  should  be  placed  on  the  account 
and  paid.  On  the  day  fixed  for  tbe  trial 
of  this  opposition,  the  forced  heirs  ol  Will- 
iam Ball  filed  an  Intervention,  In  which 
they  Join  the  executors  In  praying  for  the 
homologation  of  their  account,  and  for  a 

Judgment  reducing  the  legacy  in  favor  of 
mmer  W.  Ball  to  tbe  disposable  portion, 
which  they  aver  Is  nil,  because,  at  the 
death  of  William  Ball,  his  succession  was 
insolvent.  Citation  was  waived,  and  serv- 
ices accepted  by  opponents  of  tbe  petition 
of  Intervention.  From  a  bill  of  exceptions 
signed  by  the  judge,  It  appears  that  when 
the  case  was  taken  up  the  Intervention 
was  read  as  part  of  the  pleadings  without 
objection,  that  the  evidence  was  taken 
and  closed,  and  that  It  was  only  when  the 
case  waa  about  to  be  submitted  that  coun- 
sel for  opponents  objected  to  the  court's 
considering  the  intervention,  for  the  rea- 
son that  it  had  not  been  put  at  issae. 
The  judge  sustained  this  objection,  and 
rendered  judgment  Ignoring  the  interven- 
tion. This  judgment  is  the  subject  of  tbe 
second  appeal  now  under  consideration. 
No.  10.548. 

We  think  the  judge  erred  In  declining  to 
pass  on  the  Intervention,  under  the  cir< 
cumstancee  of  this  CEise.  The  objection  of 
opponents,  however  sound  U  timely  urged, 
came  too  late.  A  similar  question  has  al- 
ready been  passed  upon  by  tills  court  in  a 
decision  from  vhtch  we  quote:  "On  the 
trial  of  the  cause  *  *  ^  tbe  plalntltT 
objected  to  the  right  of  Intervener  to  have 
his  intervention  passed  upon  for  want  of 
an  issue  joined  upon  the  same.  We  think 
this  objection  waa  ill  taken.  Article  893 
of  the  Code  of  Practice  certainly  contem- 
plates an  Issue  upon  an  intervention. 
*  *  *  But  tbe  plaintiff  has  chosen  to  go 
to  trial  without  answering.  His  objec- 
tion was  only  made  after  the  evidence  and 
ai^nment  were  closed.  There  la  no  sug- 
gestion *  •  •  that  he  was  Ignorant 
before  going  to  trial  of  the  existence  of 
tbia  intervention  In  the  record."  McCoy 
T.  Sanson,  13  La.  Ann.  466. 

In  this  Intervention  the  forced  heirs  of 
William  Ball  have  exercised  the  right, 
guarantied  to  them  by  law,  of  protecting 
their  legitime  from  infring^ent,  by  d»< 


manding  the  reduction,  within  the  dispos- 
able quantum  of  their  ancestor's  estate,  of 
the  legacies  contained  In  bis  last  will. 

It  Is  elementary  that,  in  calculating  the 
disposable  qoantum,  reference  Is  had  ex* 
clnslTely  to  the  eonditiomi  existing  at  the 
moment  of  theaneestor's  death, — to  the  val- 
ue of  the  property  at  thattlme,  aad  to  the 
debtsthendneby  him.  If  the  a  mount  of  the 
debts  due  at  the  death  exceeds  the  value  of 
the  property  found  In  his  estate,  there  can 
be  no  disposable  quantum  left  tor  the  sat- 
isfaction of  legacies.  No  such  subsequent 
changes  In  the  conditions,  however  oper- 
ated,— whether  by  Increment  in  raliw  of 
the  property,  or  by  prescription  or  other 
extinguishment  of  debts, — can  atldct  the 
case.  All  the  commentators  agree  on  this. 
See  Baudry  La  Cantinlere,  Monrlon 
Marcade,  on  article  920  et  aeq.,  of  the 
French  Code,  corresponding  to  article  1602 
et  aeq.  of  onr  Code. 

If  the  estate  of  William  Ball  was  Insolv- 
ent  at  the  momoit  of  his  death,  bla  forced 
heirs  have  the  right  to  require  a  redncUon 
of  the  legacy  In  favor  of  Immer  W.  Ball  to 
its  full  ext«it,  and  the  opponents  would 
be  left  with  no  Interest  in  or  claim  against 
the  estate,  and  with  no  atandlng  In  conrt 
to  meddle  In  Its  administration. 

Our  Judgment  in  40  La.  Ann.  2H,  and  8 
South,  fiep.  644.  sustaining  the  validity  of 
th^r  legacy  under  the  terms  of  the  will, 
has  no  bearing  as  res  a<ijadteata  upon  tbe 
present  Issue  of  reduction,  which  concedes 
the  validity  of  the  legacy,  but  denies  11a 
right  to  satisfaction  out  of  the  estate  be- 
cause exceeding  the  disposable  portion. 
The  right  of  reduction  appertains  exclu- 
rivelyto  the  forced  helm,  and  the  action 
therefor  can  be  brought  only  by  them,  or 
their  heirs  or  assignees. 

It  did  not  He  In  the  month  of  the  execa> 
tors,  as  such,  to  raise  such  questions.  As 
to  them  the  l^acy  was  valid  until  at- 
tacked and  reduced  by  the  forced  heirs. 
Even  it  we  should  consider  the  fact  that 
one  of  the  executors  was  himself  a  forced 
heir  as  supporting  his  claim  of  redaction 
urged  in  his  executor's  account,  it  coold 
only  operate  to  the  extent  of  his  own  in- 
terest. Therefore  the  demand  for  reduc- 
tion can  only  be  considere4l  under  the  in- 
tervention. We  find  evidence  in  the  record 
going  to  sustain  the  demand  ot  Interven- 
ors  by  showing  the  insolvency  of  William 
Ball's  estate  at  the  time  of  his  death ;  but. 
as  the  oppimente  oBered  no  evidence  on 
the  Issne.  and  as  they  perhaps  relied  on 
their  objection  to  the  Intervention,  which 
was  sustained  by  tbe  judge  a  quo,  we  do 
not  feel  Inclined  to  shut  them  off  from  the 
opportunity  of  adducing  evidence  on  this 
point,  If  they  have  any.  We  shall  there- 
fore remand  the  caae  for  the  purpose  ot  a 
new  trial  upon  the  Intervention.  It  Is  ap- 
parent that  this  issue  involves  the  whole 
rights  ot  opponents  In  both  the  appeals 
before  us.  If  the  demand  ot  the  interven- 
ing forced  heirs  shall  be  sustained,  the  op- 
ponents pass  out  of  the  case.  The  ques- 
tions of  law  and  fact  Involved  In  the  ao- 
connts  are  intricate  and  difficult,  resulting 
from  the  peculiar  circumstances  of  the 
case,  Including  an  irregularity  of  admin- 
istration, and  living  rise  to  conflicting 
conidderations  Of  equity  and  law. 
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We  demi  It  beat  to  rerene  both  Indff- 
ments,  and  to  remand  the  caeee  to  be  re- 
tried together  upon  all  the  Iseaes.  It  is 
therefore  ordered  and  decreed  that  the 
Judj^ente  In  both  cases  be  avoided  and 
rerereed,  and  that  they  be  remanded  to 
the  lower  coDrt  for  retrial  according  to 
the  rlews  herein  expressed. 

FoghA,  Jm  concnra  In  the  decree. 

Dohan'b  Hbirb  t.  Dohan  0t  a/. 

(Suprenw  Court  of  Xoutotona.   Maroh  8, 1S90. 
8B  La.  Ann.) 

TxAtnmuBQiT  CoimTAiraBft— Pum.  SriDBireB. 
1.  Parol  testlmODy  to  show  fraud  or  simulation 
in  a  sale  of  immovable  property  of  an  ancestor,  to 
the  prejndice  of  foroea  helra,  may,  in  a  certain 
cdau  of  cases,  be  Introdoeed;  but  snab  evidence 
MTer  can  be  Introduced  the  belrs,  without  the 
consent  of  the  adverse  party,  to  show  title  In  the 
ancestor  to  soeh  property- 

9.  Testimonial  proof  is  not  admissible  for  the 
purpose  of  proving  that  a  third  person  was  Inter- 
posed  to  receive  or  to  be  vested  with  the  title  to 
real  estate,  tor  the  use  of  and  Instead  of  the  Int«id- 
ed  vendee.   Civil  Ck>de,  arte.  2M0,  2375. 

(S]/Uabu»  by  the  Court) 

WatfeA.  loDn^r.forappellaiiti.  Sufder 
A  TalOa,  for  appellees. 

Fbnnsb,  J.  Appeal  from  the  district 
court  for  thepansh  of  Tensas.  The  prop- 
erty Inrolvea  in  this  petitory  action  be- 
longed, prior  to  1849,  to  the  snccession  of 
Samuel  Rembert,  which  was  opened  and 
administered  in  the  parish  of  Tensas.  On 
January  6, 1849,  the  property  was  sold  un- 
der order  ol  court  by  uie  administrators, 
and  was  adjudicated  to  William  Harris 
lor  $11,000,  part  cash  and  part  on  credit, 
in  notes  executed  by  Harris.  A>  re((nlar 
title  was  executed  to  Harris,  and  dnl^  re- 
corded. In  February,  1860,  William  Har- 
ris sold  the  property  to  Daniel  J.  Doban 
and  wife  for  $11,000,  by  act  of  sale  duly  re- 
corded. D.  J.  Dohan  executed  a  mortgafce 
on  one-halt  the  property  In  favor  of  £. 
Wooldridge.  of  which  Michael  J.  Dohan 
beca  me  the  owner,  and  which  he  foreclosed 
In  1877,  and  became  the  purchaser  thereof 
at  the  sheriff's  sale.  The  plaintiffs  are  the 
heirs  of  Rebecca  J.  Dohan,  who  was  the 
widow  of  Samuel  Rembert,  and  one  ot  the 
administrators  of  his  succession  at  the  date 
ol  the  probate  sale  to  Harris.  After  eafd 
sale,  In  May,]849,8he  married  D.J. Dohan, 
and  was  one  ol  the  vendees  In  the  sale  by 
Harris  to  D.  J.  Dolian  and  wUe.  The 

Elalntltis,  who  are  the  lorced  heirs  of  Mrs. 
J.  Dohan,  bring  this  petitory  action 
against  M.  J.  Dohan,  in  which  they  aver, 
sabstantlally,  that  William  Harris  did  not 
buy,  or  intend  to  buy,  at  the  probate  sale 
for  himself,  but  was  simply  a  pereon  inter- 
posed to  take  an  apparent  title,  while 
the  realporctaaser  was  the  mother,  then 
Widow  Rembert,  who  adopted  such  Inter- 
position as  a  method  of  evading  the  pro- 
biUtton  of  the  laws  of  Louisiana  against 
the  purchase  of  succession  property  by 
admmlBtrators.  They  further  aver  tbat, 
after  her  marriage  to  D.  J.  Doban,  the  lat- 
ter prevailed  on  their  mother  to  consent 
that  Harris,  instead  of  conveying  the  en- 
tire property  to  henell,  should  convey 
one-hall  ol  It  to  her  bnsband,  Duhan;  that 


the  basband  pi^d  no  consideration  lor  1St» 
conveyance ;  and  that  the  title  passed  to 
him  was,  in  reality,  a  disguised  donation 
from  the  wife  to  the  husband,  In  fraud  erf 
the  rii;ht8  of  her  children  and  forced  heirs, 
and  absolutely  null  and  void,  under  artU 
des  1762,  1764,  Eev.  GItU  Code. 

The  plaintiffs  claim  by  virtue  o!  Inherit- 
ance Irom  ttadr  mother.  The  first  st^  in 
thelT  chain  of  proof  must  necessarily  be 
to  establish  their  ancestor's  ownership  ot 
the  property  sought  to  be  xevendlcated. 
They  predicate  her  title  exclusively  upon 
the  probate  sale  from  the  succession  of 
Rembert  to  Harris,  who,  tbey  say,  was  a 
person  Inteiposed  to  take  the  apparent 
title  for  the  benefit  of,  and  under  the  obli- 
gation to  convey  the  same  to,  thdr 
mother.  They  produce  no  counter-letter 
from  Harrts,  nor  any  other  written  evi- 
dence to  prove  that  the  apparent  title  of 
Harris  was  the  real  title  of  their  mother. 
They  seek  to  establish  her  title  to  this  im- 
movable property,  and  to  destroy  the  title 
of  Harris,  now  held  by  the  defendant  M. 
J.  Dohan,  by  evidence  exclusively  parol. 
The  defendant  objected  to  the  admissibil- 
ity ot  socfa  evidence,  and  bis  objection  was 
properly  sustained  by  the  Judge  a  ooo.  Ko 
fraud  or  error  Is  propounded  against  the 
title  to  Harris,  no  attempt  is  made  to 
annul  it  on  the  ground  that  It  was  passed 
Id  6»udam  kgta.  On  the  contrary,  pladn- 
tlffs  necessarily  affirm  that  title  as  a  valid 
divestiture  of  the  ownership  of  the  snc- 
cession of  Rembert.  It  Is  not  pretended 
tbat  the  sale  to  Harris  was  a  fraud  on  tbe 
rights  of  plaintltfB  or  forced  heirs  of  their 
mother;  on  tbe  contrary.  It  la  the  sole 
bnsls  of  any  rights  they  could  have.  The 
simple  claim  Is  that  Harris  bought  as 
agent  of  tbe  motbw,  and  took  tbe  title  In 
hw  name  for  her  benefit.  The  ease  Is  not 
nearly  so  strong  as  several  In  which  It  has 
been  decided  by  this  court  tbat,  even  under 
allegations  that  a  person  had  been  em- 
ployed to  purchase  property  as  agentof  an- 
other, which  latter  had  paid  the  price,  and 
that  theagent  had  fraudulently  taken  title 
In  his  own  name,  parol  evidence  could  not 
be  received  In  support  of  such  all^ations 
or  to  destroy  tbe  agent's  title.  Verrault 
V.  Perrault,  83  La.  Ann.  636;  Hackenburg 
V.  Gartskamp,  80  La.  Ann.  898;  Badon  v. 
Badon,  4  La.  166;  Muggah  v.  Oreig, 
2  La.  593.  In  another  case  the  court 
said:  ** Testimonial  proof  is  not  admissi- 
ble for  tbe  paroose  of  proving  that  attalrd 
person  was  Interposed  to  receive,  or  1;p  be 
invested  with,  title  to  real  estate  or 
slaves,  for  the  use  of  and  Instead  of  the  In- 
ttmded  vraidee,  eepeclally  where  there  Is 
no  charge  of  fraud  or  other  111  practice,  be- 
cause the  effect  ot  such  proof  would  be 
*  *  *  to  establish  title  to  real  estate  or 
slaves  by  parol,  contrary  to  the  express 
provisions  ot  the  law.**^  Barbln  r.  Gas- 
pard,  16  La.  Ann.  641.  In  anotber,  it  was 
held  that,  "where  real  property  •  •  • 
is  adjudicated  to  a  purchaser  at  a  public 
sale,  and  tbetitie  made  in  the  name  of  that 
purchaser,  parol  evidence  is  not  admissi- 
ble to  sbow  simulation  In  the  title,  or  an 
agency  to  make  the  purchase  for  the  ben- 
efit of  other  co-heirs  of  the  purchaser." 
Fnseller  t.  Fu'seller,  6La.  Ann.  182;  Heiss 
T.  Cronan,  13  La.  Ann.  218;  Unton  t.  WI- 
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koff,  in.  878.  The  same  doctrine  was  em- 
pbattcally  reiterated  In  a  recent  case.  Mo< 
Kenzie  r.  Bacon,  40  La.  Ann.  157,  4  South. 
Bep.  65.  These  authorities  conclusively 
sustain  the  Judice  in  raUng  out  the  parol 
evidence  offered  by  plalntlllB,  and  this 
leaves  thefr  case  vlthoat  any  support 
whatever.  The  wisdom  of  the  rule  la 
strongly  illual^ated  by  the  very  case  here 
presented,  in  which  parol  evidence  Is  in- 
voked to  npset  titles  nearly  40  years  old, 
ontbelalthol  which  third  persons  have 
Invested  their  mon«y.  Judgment  affirmed. 

Behearlng  refused. 


Otbbi  t.  Pabkgb,  Tax  Collector. 

C&fupreme  Court  of  LouMana.   Uardi  1^  1890. 
&  La.  Aim.) 

Taxation— AaBxssHBira—CoiiLSonoir—Laau- 

1,  The  charge  by  a  tax  debtor  that  the  assesft- 
meot  of  property  situated  in  the  city  of  Kew  Or- 
leans  Is  illegal,  null,  and  void,  because  it  vraa  made 
by  a  single  assessor  without  the  action  or  oonaui> 
rence  of  a  majority  of  the  board  of  assessors,  as 
the  law  requires,  does  not  involve  a  mare  matter 
of  form  wuoh  must  be  invoked  daring  the  time  or 
limitation  prescribed  bylaw,  but  it  involves  a  radl- 
oal  defect,  which  may  be  urged  or  set  up  whenev- 
er an  effort  is  made  to  collect  the  tax  based  on  such 
an  assessment.  But,  if  the  record  shows  that  the 
tax- rolls  have  been  deposited  in  the  office  where 
the  records  of  the  parish  are  kept,  the  assessment 
will  he  preiomed  to  have  been  correctly  mode^  and 
the  bunlen  of  proof  is  on  the  tax  debtor  to  nuke 
out  his  charge  of  illegality. 

2.  The  charges  of  illegality  of  an  assessment 
on  the  grounds  that  the  assessor  failed  to  visit  or 
examine  the  proper^  assessed,  that  the  assessment 
rcdls  had  not  been  legally  aathentloated,  that  some 
of  the  property  was  not  the  tax  debtor's  exolnslve- 
ly,  hut  that  it  was  owned  by  him  Jointly  with  oth- 
ers, do  not  involve  radical  defects,  but  simply  mat- 
ters of  form,  which  should  be  Jadlclally  invoked 
before  the  1st  of  November  of  the  year  in  which 
tbe  respective  assessments  were  made. 

8.  Article  211  of  the  constitution,  which  pro- 
vides that  "tax  on  movable  property  shall  be  col- 
lected in  tbe  Tear  In  wbi<»i  the  assessment  is 
made, "  cannot  oe  construed  as  Implying  a  proht- 
bition  from  attempting  to  collect  snob  taxes  dnilnf 
the  following  or  in  a  subseqiuent  year. 

4.  Tbe  failure  to  collect  such  taxes  in  the  year 
in  which  the  assessment  Is  made  does  not  operate 
a  remission  of  the  some. 

6.  Vessels  are  subject  to  state  taxation,  like 
any  other  proirarty,  and  as  such  are  liable  to  seia- 
nre  fbr  taxes  wvied  and  due  thereon. 

8.  A  tax  collector  has  no  authority  In  law  to 
seize  for  taxea  property  other  than  thatwhichwas 
assessed,  without  first  complying  with  the  provis- 
ions bf  section  51  of  Act  86  of  1888.  Meyer  v. 
Farker,  41  La.  Ann.  440, 6  South.  Bep.  079,  affirmed. 
{SyUatnu  bv  ^  CowrL) 

Appeal  from  civil  diatrlct  coort,  parish 
of  Orleans;  0.  D.  Rightor,  Jud^e. 

Gurley  Jt  Mellea,  for  appellant.  Walter 
H.  &  Wynn  Rogers,  for  appellee.. 

PocHfi,  J.  Plalntitr  rcMlBte  the  payment 
of  Btate  taxes  levied  aj^ainst  his  property 
for  the  years  1884,  1SS5.1886,  1887,  and  18H8, 
amounting,  with  Interest  and  coats,  to  the 
total  sum  or  $3,604.60.  For  tbe  enforce- 
ment of  said  taxea  the  defendant  tax  col- 
lector had  seised,  and  was  proceeding  to 
advertise  for  sale,  certain  property  of 
plaintiff,  consisting  mainly  of  the  contrats 
of  a  store  stocked  with  traits,  and  of  fixt- 


ures, faonwB.  and  vehicles  attadied  to  said 
store,  and  also  a  certain  steam-ahlp  then 
moored  at  the  port  of  New  Orleans. 
Whereupon  plaintiff  sued  out  an  Injnno- 
tiun  to  restrain  the  defendant  Irom  farther 
proceedingln  tbe  enloreement  ot  the  afore- 
said taxes,  on  aeeoant  ot  nnmerons  lUegal- 
Itieft  in  the  assessment*  and  In  tbe  mode  of 
collection  adopted  by  the  tax  collector. 
Tbe  defense  is  a  general  denial,  coupled 
with  a  demand  ot  20  percent,  statutozy 
damages.  From  a  Jadgment  dissolving  hia 
Injonctlon,  with  20  per  coit.  damagea, 
plalntin  appeals. 

His  contention  presents  the  following 
points  tor  dlBcnsaion:  (1)  That  tbe  aa- 
sessments  are  illegal,  null,  and  void,  be- 
caa»e  they  were  made  by  one  single  assess- 
or, instead  of  being  subjected  to  the  ac- 
tion of  the  board  ot  assessors  In  and  for 
the  parish  of  Orleans,  as  required  by  law; 
(2)  that  the  assessments  were  not  preceded 
by  an  examination  by  any  one  of  the  as- 
sessors ot  the  property  listed,  as  the  law 
requires ;  (8)  that  the  assessment  rolls  on 
which  said  taxes  were  levied  were  not 
l^ally  authenticated;  (4)  that,  under  the 
requirements  ot  the  constitution,  taxes  on 
movable  property  must  be  collected  in  tbe 
same  year  In  which  the  assessment  is 
made,  and  that  therefore  the  taxes  levied 
in  the  years  1884, 1886, 1886.  and  1887  can- 
not be  collected  In  tbe  year  1888,  as  at- 
tempted In  this  cose;  (6j  that  some  of 
the  property  assessed  as  bis  was  not 
owned  exclusively  by  plaintiff,  who  was 
Joint  owner  ot  ttaesame  with  others,  whose 
names  do  not  figure  lu  the  assessmenta; 
(6)  that  the  selsure  of  a  vessd  aa  herein 
Bought  to  be  etiteted  is  In  the  nature  of  a 
pnMseedlng  In  rem,  which  Is  r^pilated  by 
the  rales  of  admiralty  proceedings,  which, 
as  such,  is  beyond  the  power  ot  a  state 
officer,  and  beyond  the  reach  and  scope  of 
state  legislation;  (7)  that  in  violation  of 
the  constitution,  and  In  disregard  of  the 
statutes  regulating  the  mode  ot  collecting 
state  taxes,  the  defendant  bas  seised  prop- 
erty other  than  that  which  bad  bem  as- 
sessed, and  on  which  the  taxes  were  dae, 

1.  Counsel  tor  the  state  tax  collector  ol>< 
Jected  to  the  Introduction  ot  any  evidence 
Intended  to  show  tbe  illegality  or  insuffi- 
ciency of  tbe  assessments,  ou  the  ground 
that  suits  to  test  that  question  should, 
under  the  law,  have  been  brought  before 
the  let  ot  November  of  each  year  in  which 
tbe  respective  assessments  had  been  made. 
The  statutes  Invoked  by  counsel,  which 
prescribe  a  limit  ot  time  tor  the  action  of 
tax-payers  In  the  courts,  touching  the  as- 
sessment of  their  property,  have  reference 
to  suite  to  "test  the  correctness  of  such 
assessments;"  and  hence  tbey  cannot  be 
construed  as  applying  tbe  same  limit 
or  restriction  to  actions  or  suits  pro* 
seuting  questions  of  alleged  radical  do* 
fects  in  the  assessments  sufficient  to  oper- 
ate the  absolute  nullity  of  the  same. 
Ot  such  a  nature  Is  the  detect  presented 
under  the  first  heading  of  plaintiff's  com- 
plaint, as  hereinabove  claaslded.  It  the 
assessments  were  made  by  a  single  assess- 
or, withont  the  action  ot  the  board,  or  uf 
a  quorum  thereof,  there  has  been  no  as- 
sessment, within  the  purview  of  the  law. 
Hence  It  follows  that  the  door  was  legally 
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open  to  such  an  Inveetlgatiuai  and  that 
eridence  on  that  point  waa  properly  ad- 
mlsBible.  Bat  tiie  evidence  ottered  is  not 
snflScient  to  Bupport  plalntlft'B  allesutlons 
on  this  point.  PlalntiO's  main  reliance  la 
on  tbft  mlnotes  of  the  board  of  asBeBsorv 
firom  1884  to  1888,  both  incliulTe,  which  are 
In  «Tiden(»  In  the  orljrtnal ;  and  which  do 
not  show  affirmatively  that  the  assese- 
menta  of  hla  property  were  passed  upon 
by  the  board  In  any  one  of  the  years  in- 
Totved  In  this  case.  While  it  is  true,  as 
plaintiff  coatends,  that  in  the  parish  of 
Orleans  the  assessment  of  all  property  Ua* 
ble  to  taxation  mostbe  made  bytheboard, 
composed  oS  seren  aaseasorB.  or  by  at  least 
four  of  them,  It  does  not  require  that  they 
Bhall  keep  mlnates  ahowlnK  their  action 
on  each  and  every  particular  assesBment. 
From  the  immeniie  amount  of  taxable 
property  contained  In  a  city  of  250,000  In- 
habitants, such  a  requirement  would  bare 
neceealtated  a  record  so  cumberaome  that 
It  would  have  been  practically  iupoaalble, 
or  at  least  absolutely  anwteldy ;  end  the 
law  never' requires  impossibilities.  The 
Btatntes  under  consideration  must  have 
been  thus  construed  by  the  assesBors, 
whose  minutes  show  that  a  quorum,  at 
least,  met  dally  from  the  Ist  of  January  of 
each  year  until  the  aasesBmeDt  had  been 
completed.  These  minutes  also  show 
what  action  waa  taken  by  the  board  on 
all  prupoaed  aaaeeaments  In  which  applica- 
tions had  been  made  for  reductJona,  or  in 
which  other  objection  had  been  made  by 
the  tax-payers.  Such  entries  were  neces- 
sary in  the  Interest  of  the  compl^ln^ 
parties  In  cases  which  would  subaequent- 
ly  reach  the  courts ;  but  similar  entries 
were  not  required  by  law,  and  were  not 
necessary  In  all  asBesamenta  which  Involved 
no  dlacuaslon,  and  In  which  the  report  of 
each  particular  assesaor  met  with  no  op- 
position or  objection.  In  the  absence  of 
proof  to  the  contrary,  the  entry  of  such 
asaessments  in  the  aaaeaameut  book  kept 
for  each  assessment  district,  coupled  with 
the  fact  that  the  rolls  had  been  deposited 
In  the  proper  office,  must  Justify  the  pre- 
Bumptlon  In  law  that  such  an  entry  was 
the  act  of  the  board.  Act  96  of  1882,  $§  35, 
36.  But  the  minutes  kept  by  the  asBessors 
are  not  entirely  silent  on  the  subject,  aa 
arj^ued  by  plaintiff.  At  the  end  of  each 
asaraament  year,  and  at  the  last  meeting 
of  the  board  for  that  year,  the  minutes 
contain  an  mti?  In  thefoUowIng  language, 
or  In  words  to  the  same  effect,  to- wit: 
*'The  assessment  rolls  of  the  aeveral  as- 
seesment  dlstricte  in  the  parish  of  Orleans 
having  been  filed  with  the  recorder  of 
mortgages,  and  then  having  no  further 
business  to  transact,  the  meeting  ad- 
journed subject  to  the  call  of  the  presi- 
dent." Such  entries  afforded  conclusive 
evidence  of  the  fact  that  the  entire  aaai'sa 
ment  work  was  carried  on  under  the  an- 
pervlaion  and  control  of  the  board,  and 
that  the  assesBment  of  each  diBtrlct  had 
been  subjected  to  Ita  action  within  the  re- 
qulrementB  of  the  law.  We  therefore  con- 
clude that  there  had  been  an  assessment 
of  plaintltt'B  property  tor  each  of  the  years 
involved  in  this  contest. 

2.  Ills  second  complaint,  which  presents 
"Oie  alleged  omission  of  the  examination 


of  the  proxwrty  listed  by  the  assessor  of 

the  district,  doea  not  affect  the  exlstemce 
velwm  of  the  assessment,  and  is  ther^ 
fore  a  matter  which  could  have  1:>een  urged 
only  by  a  timely  recourse  to  JudlctcJ  pro- 
ceedings, preceded  by  a  preliminary  objeo- 
tlon  made  to  the  board  of  assessors  or 
standing  committee  on  aBsessment  of  the 
city  of  New  Orleans.  Act  96  ot  1882,  5  27; 
Act  107  of  3884,  5  9;  Act  98  of  1886,  S  27; 
Shattuck  V.  City  of  New  Orleans,  89  La. 
Ann.  206, 1  South.  Bep.  411;  State  v.  Mey- 
er, 41  La.  Ann.  4.<16,  6  South.  Rep.  690; 
Coast  Line  v.  Parker,  42  La.  Ann.  — ,  0 
South.  Bep.  896. 

8.  The  complaint  that  the  assessment 
rotla  were  not  l^ally  authenticated  does 
not,  either,  Involve  a  radical  defect ;  and 
it  muat,  tber^ore,  meet  the  same*late  as 
the  objection  last  disposed  of.  Act  96  of 
1882.  SS  36.  36. 

4.  It  is  next  contended  that,  as  taxes 
on  movable  propwty  must  be  collected  in 
the  same  year  In  which  the  asseaamentts 
made.  It  follows  that  taxes  levied  on  such 
propOTty  in  the  yeara  1884, 1886, 1886.  and 
1867  cannot  be  enforced  In  the  year  1888. 
Such  an  argument  would  tender  a  pr^ 
mlum  to  tax  resistera,  and  would  aoon 
strip  the  state  of  a  very  great  part  of  her 
much-needed  revmuee.  The  reliance  is  on 
article211of  theconstltution,  which  reads: 
"  The  tax  shall  be  designated  by  the  year 
In  which  It  Is  collectible,  and  the  tax  on 
movable  property  shall  be  colleuted  in  the 
year  in  which  the  aaaeaameut  la  made." 
The  object  of  thla  provision  was  to  au- 
thorize the  collection  of  taxes  on  movable 
property  with  more  celerity  than  that  of 
immovable  property.  In  view  ol  the  more 
perishable  character  of  movable  property, 
and  of  the  facility  with  which  such  prop- 
erty may  be  removed,  concealed,  or  other- 
wise disposed  of  to  the  detriment  of  the 
state's  recourse  therein  for  the  collection 
ot  her  revenue.  But  nothing  In  the  article 
can  be  fairly  Invoked  aa  the  baala  of  an 
argumrat  that  such  taxes  are  remitted  or 
r^eased  if  not  collected  as  therein  indicat- 
ed. We  arsnot  disposed  toc(»isldw  plain- 
tiff's contention  on  this  poltttasseriooB, 

5.  Thecontentlon  that  some  ofthe  prop- 
erty aaaeaaed  in  plaintllt'a  name  was  not 
owned  exclualvely  by  hlmaelf,  but  owned 
by  himself  conjointly  with  others,  involves 
only  the  correctness  of  the  assessment^ 
and  cannot  be  urged  at  this  time. 

6.  The  sixth  ground  of  complaint  affects 
the  mode  of  collection  adopted  by  the  tax 
collector,  and  Is  Itkewlae  untenable.  The 
fallacy  consists  In  assimilating  the  seizure 
of  a  vessel  tor  taxes  due  thereon  to  a  pro- 
ceeding In  admiralty.  The  right  ot  the 
state  to  tax  veseeis  Is  not  contested,  and 
it  la  settled  that  the  right  exists.  Trans- 
portation Co.  V.  Wheeling,  99  U.  S.  273. 
Now,  as  contraded  for  by  the  plaintiff 
himself,  to  be  berelnaftOT  considered,  the 
tax  on  any  kind  ot  property  most  be  en- 
forced by  aeizure  of  the  property  on  which 
the  taxes  are  due.  Const,  art.  210.  It  fot- 
lowB  that  a  vessel  on  wlilch  a  tax  is  due 
may  be  seized  for  such  tax  as  any  other 
kind  of  property,  and  by  the  same  mode 
provided  by  law.  Manifestly,  snch  a  seis- 
ure  cannot  bo  constrned  as  a  proceeding 
iB  rem  to  be  governed  by  admiralty  rnles 
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of  practice.  In  the  case  of  State  v.  Watts. 
7  La.  440,  ft  was  held  that  an  aetlon 
for  partition  between  the  loint  owners  of  a 
vessel  was  not  an  admiralty  proceeding^. 
A  /brt/orf  duesltnot  followtbat  thecoUec- 
tion  of  a  state  tax  levied  on  a  vessel  Is  not 
each  a  proceedlu£c?  In  the  caseof  ArvUI  v. 
The  Alabama  Belle.  20  La.  Ann.  432.  the 
question  now  ander  dlscnsHlon  was  con- 
sidered, and  on  abundant  authority  the 
rule  was  formniated  as  follows:  "The  ad- 
miralty Jurisdiction  depends  on  the  nature 
of  the  contract,  and  Is  limited  to  claims 
and  services  purely  maritime,  and  touch- 
ing rights  and  duties  appertaining  tocom- 
merce  and  navigation.^  The  case  of  The 
MosesTaylor,  4  Vf^all.  411,  which  Is  the  only 
anthorlty  Invoked  by  plaintiffs'  counsel  in 
support  of  their  contention  on  this  branch 
of  the  controversy.  Involved  the  con- 
struction of  a  statute  of  the  state  of  Cali- 
fornia which  purported  to  authorize  state 
courts  to  raitertaln  actions  in  rem  In  the 
enforcement  of  multlme  contracts,  and 
hence  the  statute  was  annulled  to  thatex- 
tent  by  the  supreme  court  of  the  United 
States.  Hence  they  are  stripped  of  all  em- 
slstance  from  that  source,  and  the  conclu- 
sion Is  that  the  point  cannot  be  sustained. 

7.  But  their  next  contention,  which  is 
their  seventh  point,  is  well  founded.  It  Is 
not  contended  on  the  part  of  the  state 
that  plaintiff,  the  tax  debtor,  has  parted 
with,  concealed,  or  disposed  of  any  of  the 
property  assessed,  which  was  all  movable, 
and  on  which  the  taxes  were  dne.  Now, 
It  appears  from  the  record  that  the  prop- 
erty assessed  to  plaintiff  consisted  of 
horses,  mules,  and  other  animals,  of  car- 
riages and  vehicles,  of  stock  in  vessels,  of 
money  loaned,  of  money  In  hand,  and  of 
merchandise  and  stock  In  trade,  and  that 
the  property  seised  by  the  tax  collector 
consisted  of  contents  of  stores,  composed 
of  fruits,  furniture,  Including  a  safe,  and 
horses  and  vehicles,  and  by  a  separate 
seizure,  for  the  same  taxes,  a  certain  ves- 
sel named  the  Pazatti.  It  Is  therefore 
manifest  that  theseizure  Includes  property 
other  than  that  which  had  been  assessed, 
and  that  the  tax  collector  had  made  no 
effort  tocomply  wltb  the  provisions  of  sec- 
tion 54  of  Act  85  of  1888,  which  would  be 
his  only  authority  for  seizing  property 
other  than  that  which  had  been  assessed, 
and  on  which  the  taxes  were  due.  The 
question  as  presented  here  came  up  before 
this  court  in  the  case  of  M^er  r.  Parker, 
reported  In  41  La.  Ann.  440,  6  Sonth.  Bep. 
679,  In  which  It  was  said ;  *'  In  thlscase,  the 
collector,  havingselzed  o ther  property  than 
that  assrased,  aud  having  shown  no  effort 
to  reach  and  seize  the  property  assessed, 
has  not  brought  bis  proceeding  within  the 
exceptional  ca^e  or  lhe  statute,  and  was 
properly  enjoined  from  proceeding  there- 
>^ith.''  Onder  the  provisions  of  article  210 
of  the  constitution,  as  Interpreted  by  tbe 
legislature  In  section  54  ot  Act  85  of  1888, 
and  following  tbe  Judicial  exposition  of 
both  in  the  decision  just  quoted,  we  feel 
Impelled  to  hold  that  the  setzQi-e  by  the 
tax  collector,  as  made  in  this  case,  cannot 
be  sustained. 

In  Justice  to  the  district  Judge,  who  took 
a  different  view  of  this  part  of  the  contro- 
Tersy.  we  must  state  that  our  decision  In 


the  Meyer  Case  was  read  on  the  same  day 
that  his  Judgment  In  this  case  was  ren- 
dered, and  that,  therefore,  he  had  no  op- 
portunity of  considering onrcondufllon  on 
questions  which  are  directly  involved  in 
both  cases. 

Our  conclnslons  are,  therefore,  that  the 
Jndgment  ot  the  district  Judge  correctly 
maintained  the  legality  and  binding  effects 
of  the  various  assessments  complained  of 
by  plaintiff,  and  In  overruling  the  objec- 
tion to  the  mode  ot  seizure  ot  the  vessel,  aa 
falling  within  the  rules  of  admiralty  prac- 
tice, but  that  it  is  erroneous  In  so  far  as  It 
sustains  the  seizure  of  propertyother  than 
that  which  was  assessed  wlthont  com- 
pliance with  tbe  proTirions  tA  section  64  of 
Act  8S  ot  1888. 

The  point  made  In  argument,  that  tbe 
state  and  pariah  taxes  had  not  been  ex- 
tended upon  each  of  the  rolls  to  be  deliv- 
ered to  the  recorder,  has  not  been  consid- 
ered in  this  opinion,  for  the  reason  that  It 
had  not  been  made  In  the  pleadings. 

It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  Jndgment  appealed  from 
be  amended  as  follows :  The  Jadgmmt  is 
reversed  In  so  far  as  It  dissolves  plaintiff's 
Injunction,  which  is  hereby  maintained  on 
the  ground  of  non-com plfance  by  the  tax 
collector  with  the  provisions  of  section  54 
of  Act  85  of  1888 :  and  It  Is  ordered  that  In 
all  other  respects  said  Jndgrarat  be  af- 
firmed, at  the  costs  of  d^endant  on  ap- 
peal. 

Reheerlng  refused. 


Patnb  v.  HABBARn  et  al. 

(Supreme  Court  of  LoxiAMajui.  Mandi  8,  1890. 
S  La.  Ann.) 

MOBTOAOBB— Ck>irfTRnOTION— RiOHTS  OrCBXDITOB. 

1.  A  contract  purportiDgto  he  a  sale  drAnAi^ 
which  divides  the  price,  which  was  for  an  uiteoBd- 
ent  deht,  to  be  returaed  Id  two  Installmenta,  uid 
declares  the  forfeitare  of  the  right  to  redeem  on  a 
failure  to  pay  the  first  inttallmeDt  doe,  is  plgaora- 
tive  in  character,  oad  ao  anUcivrtgU. 

2.  The  mortgBKc  rights  of  the  creditor  are  not 
destroyed  by  the  pledge  of  the  immovaUe  to  him. 
If  they  have  been  preserved  on  the  property. 

{SylUHna  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Concordia;  Young,  Judge. 

Luce  &  Z/emfe,  for  appellant.  Steels  A 
Daggt  for  app^ees. 

MoEnbbt,  J.  The  plaintiff  held  a  mort- 
gage on  the  Hermitage  plantation,  the 
property  of  defendanbs,  and  proceeded  to 
foreclose  the  same.  While  tbe  property 
was  under  selznre,  and  about  to  be  sold, 
an  agreement  was  entered  into  between 
plaintiff  and  defendants,  by  which  the  lat- 
ter gained  two  years'  time,  in  annual  In- 
stallments, to  pay  the  mortgage  debt. 
The  contract  was  made  In  the  form  of 
a  sale  k  rUm^r^.  The  defendant  leaawl  the 
property  conveyed  to  plaintiff  by  tbem. 
Tbe  plaintiff  also  agrreed  to  furnish  the  de- 
fendants supplies  for  the  year.  The  de- 
fendants failing  to  pay  for  the  supplies  and 
the  rent,  the  plaintiff  proceeded  against 
them  by  writs  of  sequestration,  provision- 
al selsnre,  and  attachment.  The  defend- 
ants deny  plaintiff's  right  to  sae  for  the 


Digitized  by 


Google 


STATE  «.  MBCETE. 


678 


rent,  as  be  Is  not  tbe  owner  of  the  Her- 
mitage plantation.  They  contend  tiiat 
the  contract  entered  Into  b;  them  with 
plalntlfl  was  not  a  sale  of  said  plantation 
with  the  right  of  redemption,  but  a  pig- 
noratlve  contract,  by  which  tbe  planta- 
tion was  conveyed  to  plaintiff  as  security 
for  the  mortgage  debt.  He  also  prayed 
that.  If  the  sale  should  be  considered  one 
&  r6mMt  that  It  be  declared  null  and  void 
for  lesion.  Tbe  defendants  also  plead  In 
reconvention,  as  damages,  the  sum  of  f  2,- 
100.  There  was  Judgment  tor  the  plaintiff 
on  his  original,  and  for  deftsndants  on  his 
recoDventional,  demand,  setting  aside  the 
sale  for  lesion.  There  was  no  evidence  of- 
fered on  the  reconventlonal  demand  for 
damages,  and  It  may  be  considered  as 
having  been  abandoned. 

We  are  without  Jurisdiction  ratione  wa- 
terUe  of  the  principal  demand,  and  will 
ther^ore  confine onrseivea  to  the  Interpre- 
tation of  the  contract,  purporting  to  be  a 
sale  &  r^m^r^,  entered  into  between  the 
parties.  The  deed  from  defendant  to 
plalntlfl  declares  tbe  price  to  be  *l^.46. 
Tlie  vendors  reserve  the  right  to  redeem 
the  proi>erty  on  repaying  the  above  sum, 
one-half  nn  the  1st  January,  1889,  and  tbe 
balance  1st  January,  1890.  In  tbe  default 
uf  payment  on  the  1st  January.  1889,  tbe 
right  of  redemption  is  to  be  forfeited.  If 
the  price  bad  been  payable  at  one  time,  or 
at  different  times,  without  forfeiture  ontU 
the  last  payment,  at  which  period  in  de- 
fanltcf  payment  the  right  to  redeem  would 
reose  to  exist,  the  contract  would  have 
bad  all  the  essential  features  of  a  sale  A 
T^mfrS.  The  right  of  redemption  is  an 
agreement  by  which  the  vendor  reserves 
to  himself  the  power  of  taking  back  the 
thing  sold  by  returning  the  price  paid  for 
It.  Itev.  cavil  Code,  art.  2567.  The  price 
cannot  be  divided  so  as  toforleit  theprop* 
erty  and  destroy  the  right  of  redemption 
on  a  failure  to  pay  the  first  Installment 
when  due.  The  time  fixed  for  the  exercise 
uf  the  right  ol  redemption  must  be  rigidly 
adhered  to.  It  cannot  be  prulonged.  Id. 
art.  2560. 

The  contract  under  consideration  de- 
clared the  forieiture  of  the  redemption  on 
the  failure  of  defendants  to  meet  the  first 

Jiayment,  a  part  of  the  alleged  price  due 
st  Janoary,  1K89.  If  enforced,  ttie  plain- 
tiff would  get  tbe  property  for  one-half  the 
price  agreed  upon,  and  thus  the  provisions 
of  art.  ^7,  Id.,  defining  the  right  of  re- 
demption, would  be  violated  and  de- 
stroyed. In  this  case  the  price  agreed  up- 
on  bears  no  proportion  to  the  value  of  the 
plantation.  The  district  Judge  thought  It 
so  Inadequate  that  he  set  the  aale  aside 
fur  lesion.  We  think  he  was  correct  in  his 
estimate  of  the  value  of  the  Hermitage 
plantation.  We  do  not  agree  with  him, 
however.  In  his  construction  of  the  con- 
tract. From  the  insufficiency  of  tbe  sum 
stated  as  the  price,  and  Its  beingthe  mort- 
gage debt  with  interest  and  costs,  the  pe- 
culiar feature  of  dividing  the  payment  tor 
the  return  ol  tbe  price,  and  declaring  the 
forfeiture  on  the  failure  to  pay  the  first  In- 
Htallment,  we  are  of  the  opinion  that  the 
contract  is  plgnoratlve  In  character,  and 
the  property  was  placed  In  the  possession 
of  the  creditor  for  the  purpose  of  securing 


tbe  debt  dne  by  dtfendant  to  {^ntlfl.  It 
comes  within  the  definition  of  onr^antf- 
cbnatB."  Id.  art.  8176.  The  creditor  took 
possession  of  the  property  as  a  pledge  for 
a  debt  doe  him.  He  Immediately  leased  it 
to  tbe  debtor,  and  thus  reaped  the  reve- 
nues of  the  thing  given  to  him  In  pledge. 
He  could  not  become  the  owner  on  failure 
of  defendants  to  make  the  first  peiyment, 
and  the  clanse  to  thte  effect  In  the  contract 
is  a  nullity,  fiefaas  the  tight, however,  to 
have  the  pledged  Immovable,  the  Hermit- 
age plantation,  seized,  and  sold  to  pay  bis 
debt.  Id. 3179.  The  amonntduefor  rent,lf 
collected,  mast  be  applied  to  the  Interest,  if 
any  Is  dne  the  creditor;  it  not.  then  to  the 
reduction  of  tbe  principal.  Tbe  plaintiff's 
mortgage  on  the  Hermitage  plantation,  for 
tbe  debt  for  which  It  was  i^ven  to  him  in 
pledge.  Is  not  destroyed  by  It.  and  he  can 
still  enforce  the  same,  If  it  has  been  reserved 
on  the  property.  Id.  art.  8181.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that 
that  part  of  the  Judgment  appealed  from, 
and  over  which  wehave  Jurisdiction,  which 
decreed  the  nullity  of  the  sale  on  account  of 
lesion,  be  avoided  and  reversed.  And  It  is 
now  ordered,  adjudged,  and  decreed  that 
there  be  Judgmmt  In  favor  ol  thedelmd- 
ants,  decreeing  the  contract  entered  Into 
between  plaintiff  and  defendants,  by  which 
theHermltage  plantation  was  delivered  In- 
to the  possession  of  tbe  plaintiff  to  secure 
the  indebtedness  of  $1,854.46,  to  be  a  con- 
tract of  pledge  of  said  prop»ty  to  secure 
said  sum,  reserving  tu  plalnldff  the  right 
to  proceed  under  article  8179,  Rev.  Civil 
Code,  to  enforce  the  payment  of  his  debt, 
or  to  enforce  his  mortgage  right  on  said 

Sledged  Hermitage  plantation,  if  the  same 
as  been  preserved  thereon.  It  Is  further 
ordered  that  tbereconTentlonaldemandof 
defendants  for  damages  be  dismissed;  tbe 
appellant  to  pay  costs  of  appeal. 

ON  APPLICATION  FOR  ttBHEARINO. 

Watkins.  J.  Plaintiff  and  appellant 
complains  that  onr  decree  maintained  the 
contract  between  him  and  the  defendants 
as  an  aotieAresto.  securing  a  morteaee 
debt  of  tbe  latter  to  him  of  fl,864.60; 
whereas,  it  should  have  been  stated  that 
the  sum  bore  8  per  oesit.  per  annum  inter- 
est from  the  date  of  the  contract,  Febrtx- 
ary  21, 1888.  The  applicant  has  miacon- 
atrued  ourdecree.  It  explicitly  states  that 
the  contract  of  pledge  did  not.  in  any  re- 
spect, modify  the  previous  act  of  mort- 
gage. It  was  left  In  force,  and  plaintiff 
was  permitted  to  select  which  of  the  two 
— the  act  of  pledge  or  the  mortgage—he 
would  proceed  to  enforce.  Both  are  held 
valid  and  binding  as  securities  for  the 
payment  of  one  and  the  same  debt.  He 
must  look  to  and  rely  upon  those  acts  tor 
the  ascertainment  of  tbe  extent  of  his 
rights,  and  tbe  amount  of  his  debt  and 
its  interest.  Bebearing  refused. 


State  v.  Mbchb  vt  al. 

(aunrmt  Oourt  of  LouMana.  Mandi  17,  IflOa 

la  La.  Ann.) 

Bdholabt— SvzDBxas^Dmnutin  Ihtsht. 

1.  Id  a  trial  nnder  an  indictment  for  bnrgiary 
under  Uie  provlBloDi  ot  section  850  of  the  RevisM 
Statntea  ox  Iioalaiana,  as  well  aa  M  ooramon  law, 
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the  Intent  with  wbtoh  the  e&tiy  was  mode  It  the 
ewential  ingredient  of  the  onme  charged.  The 
offeote  it  Dot  complete  witiiont  the  f  elonioot  Inteoti 
without  whloh  it  would  be  merelr  a  trespan. 

2,  Iq  general  the  Intent  may  he  presumed  from 
what  the  offender  actually  does  after  breaking  and 
ent^ng.   If  he  commit  a  felonv,  it  may  be  fairly 

5 resumed  that  he  entered  for  tnat  purpose.  Bat 
his,  like  other  presnmptions,  may  be  rebntted. 

8.  Heoee,  in  the  trfal  of  »  oharoe  of  breaking 
and  entering  with  intent  to  kill,  the  state  is  re- 
stricted to  procf  of  that  intent,  and  the  aooQSed 
cannot  be  convicted  of  any  other  felony. 

4,  In  soob  a  case  the  accused  must  be  allowed 
to  introdace  testimony  to  show  that  his  intent  was 
anything  else  but  that  to  kill,  even  if  the  intent 
was  in  Itself  unlawful  and  unjustifiable  In  law. 
The  acottsed  must  be  allowed  to  prove  all  the  tir- 
cumstances  surrounding  or  characterizing  his  al- 
leged intent.  A  partial  explanation  is  not  suffi- 
cient, and  a  ruling  of  the  trial  judge  excluding  ev- 
idence to  show  tbB  real  and  whole  Intent  is  errone- 
ous. The  object  of  such  testimonv  is  not  to  j  nstify 
or  mitigate  the  offense  chargeo,  but  mwely  to 
n^atlve  or  rebut  the  presumption  of  tbe  Intent  to 

6.  The  jury  ehonld  be  the  sole  judges  of  the 
effect  of  such  evidence  as  going  to  show  the  real 
Intent  with  which  the  entry  was  effected. 

6.  Under  such  a  charge,  if  the  evidence  shows 
that  the  accused  committed  some  other  unlawful 
act,  but  not  with  tbe  intent  to  kill,  as  laid  in  the 
Indictment,  he  cannot  be  convloted. 

7.  In  the  absence  of  proof  of  Intent  to  kill,  or 
la  oaae  of  proof  negetlTliig  sudh  Intent,  there  Is 
no  burglary. 

FsmntB,  J.,  dissenting, 
(SyUalmB  ov  the  Court.) 

Appeal  from  district  court,  parish  of  St. 
Landry;  Lswia,  Judge. 

J.  N.  Ojf(Jen,  Cbas.  W.  Da  Boy,  K.  L.  Du- 
pi^,  and  Tbe  Attorney  Oeaeralt  for  the 
State.  Thomas  H.  Lewis  &  Bon,  E.  T. 
VeagtB  and  Henry  CortelIa,n,  tor  appel* 
lants. 

Poob£,  J.  Dnder  an  Indictment  of  nine 
peraons  for  bni^larr,  five  of  the  defend- 
ante  were  tried ;  and  they  are  now  appel- 
lants from  tbe  eeveral  verdicts  rendered 
In  the  case,  as  hereinafter  stated. 

The  indictment  was  framed  In  accord- 
ance with  the  proTisions  of  section  860  of 
theBerlaed  Statutes,  which  reads  as  fol- 
lows: "Whoever,  with  the  In  tent  to  kill, 
rob,  steal,  commit  rape  or  any  other 
crime,Hhall  In  the  nlffht-time  break  and  en- 
ter, or  havlnfc  with  such  intent  entered  In 
the  nli^ht-tlme,  break  a  dwellinf^-bouse, 
any  person  being  lavrfully  therein,  and 
such  offender  being  at  the  time  of  each 
breaking  and  entering  armed  with  a  dan- 
gei-ouB  weapon,  •  *  •  or  committing 
an  a^tnal  assanlt  upon  any  person  lawfnt- 
]y  being  in  such  bouse,  any  person  present, 
aiding,  assiatlng,  or  coosentlng  In  such 
burglary,  or  accesBOTy  thereto  before  the 
fact,  by  counseling,  hiring,  or  procuring 
such  burglary  to  be  committed,  on  con- 
viction shall  suffer  the  punishment  of 
death. " 

The  appellants  were  tried  separately  as 
follows:  (1)  Charles  Arable  and  Arvillen, 
alias  Blanc  Beard,  were  tried  together, 
were  convicted  as  charged,  and  sentenced 
to  the  penitentiary  for  life;  (2)  Syphroyen 
Mecbe  and  Lastle  Smith  were  tried  togeth- 
er, were  convicted  under  section  851  of  the 
Revised  Statutes,  and  sentenced  to  two 
years*  imprisonment  at  hard  labor;  (8) 
Jerome  Mecbe,  who  was  tried  alone,  was 


coQTlet«d  tinder  section  864,  and  recelTed 
a  like  sentwice  of  two  years*  Imprison- 

meat. 

Tbe  charge  against  all  the  accused  was 
that  they  "did  feloniously  and  burglari- 
ously, with  the  Intent  to  kill,  In  the  night- 
time, enter  and  break  the  house  of  Jean 
Baptlste  Dapl^in,he,  tbe  said  Jean  Bap- 
tiste  Dnpl4cbln,  and  his  family,  being  law- 
fully therein;  the  said  Syphroyen  Mecbe 
Cand  other  named  accused]  being  at  the 
time  of  such  breaking  and  entering  armed 
with  dangerous  weapons."  Although  the 
trials  were  held  and  conducted  separately, 
and  resulted  In  three  separate  and  distinct 
verdicts,  yet  the  means  of  defense  invoked 
are  tbe  same  In  each  case,  and  the  leading 
bills  of  en^tlon  which  It  is  proposed  to 
examine  in  this  opinion  are  similar.  In 
his  rulings  In  one  case  tbe  trial  judge,  for 
the  sake  of  brevity,  and  111  order  to  avoid 
unnecessary  repetition,  refers  to  his  rea- 
sons in  one  of  the  other  canes,  and  v/ce 
versa.  Hence  It  might  prove  more  con- 
venient to  examine  together  the  leading 
features  of  discussion, which  applyallke  to 
all  three  of  the  trials. 

The  fundamental  complaint  of  all  the 
appellants  Is  in  reference  to  the  exclusion 
ot  evidence  which  they  perslatentlysought 
to  Introduce  for  the  purpose  ot  explaining 
their  Intent  in  going  to  the  prosecutor's 
house,  and  the  motives  which  prompted 
th^r  Intent,  as  means  to  negative  the 
chai^  ot  their  having  broken  into  tbe 
house  with  Intent  to  kUl.  They  also  com- 
plain otthenn  warranted  restriction  placed 
to  their  cross-examination  ot  leading  state 
witnesses,  and  ot  the  resulting  denial  of 
their  right  to  impeach  or  contradict  the 
testimony  ot  such  wltnesseson  points  and 
matters  which  were  pertinent  to  tbe  issue 
of  their  guilt  or  Innooence  of  the  charge 
brought  against  them. 

By  reference  to  tbe  Indictment,  it  wUI  bo 
noticed  that  the  burglary  with  which  the 
defendants  were  charged  consisted  ot  their 
breaking  and  entering  tbe  prosecutor's 
house  In  the  night- time,  they  being  then 
armed  with  dangerous  weapons,  with  the 
sole  and  restricted  Intent  to  kill.  They 
were  not  charged  with  the  commission  ot 
any  crime  as  a  sequel  or  result  ot  such  en- 
tering. Hence  it  follows  that  the  delbnd- 
ants  would  not  be  convicted  of  any  other 
crime  but  that  of  breaking  and  entering, 
while  armed  with  dangerous  weapons.  In 
the  night-time,  with  Intent  to  kill.  The 
pivotal  point  In  the  case,  as  presented  by 
the  principal  bills  of  exception,  hlngee, 
therefore,  upon  the  proof  of  the  Intent 
with  which  tbe  accused  partis  broke  and 
entered  Into  the  house  of  Dupldchin.  Tbla 
conclusion  flows  not  only  from  the  plain 
text  of  the  statute  us  read  Into  the  indict- 
ment, but  It  flnds  ample  support  from  the 
definition  of  "burglary"  at  common  law, 
and  In  very  respectable  authorities,  both 
from  Judicial  utterances  and  from  com- 
mentaries on  the  subject. 

"Burglary, "  it  Is  said.  Is  "the  name  of  a 
crime  which  consisted  at  the  common  law 
In  breaking  and  entering  into  the  dwell- 
ing-house of  another  In  the  night,  with  in- 
tent to  commit  Bome  felony  within  tne 
same,  whether  the  fblonious  Intent  was 
executed  or  not.  *  *  *^Xbe  oBcaiae  Is 
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not  eomplete  without  the  Moniow  In- 
tent. A  breaking  and  entering  wltbont 
this  la  only  a  treepaBs."  Abb.  Xaw  IMct. 
verito  "  BuTKlary . 

Commentina:  on  thiB  BUbJect  In  hla  work 
CD  Criminal  Practice  and  Plnadinj]^,  Arch- 
buld  aaya:  "The  Intent  to  commit  the  tel- 
coy  *  *  *  Is  an  essential  ingredient  In 
barslary.  withoat  which  it  wonld  be 
merely  a  trespass.  »  •  •  Ingraieralthe 
latent  may  be  prpsnmed  from  what  the 
nffender  actnally  does  after  the  breaking 
and  entering.  If  he  commit  a  felony.  It 
may  fairly  be  presamed  that  he  entered 
for  that  purpose.  »  »  •  But  this,  like 
other  preaamptlonB,  way  be  rebattBd. 
[Italica  onrB.]  «  *  *  If  a  man  break  and 
enter  the  house  of  another  In  the  night, 
with  Intent  to  beat  him  merely,  and  In 
beaUnft  falm  he  kill  blm,it  Is  not  burglary. 
Here  the  presumption  wonld  be  that  he  in- 
tended .to  commit  a  mnrder,  but  the  pre- 
sumption Is  rebutted  by  showing  what 
his  real  lnt«it  was  at  the  time  of  the 
breaking  and  entry. "  Page  840. 

In  Roae.  Ciim.ET.866, 866,  theaame  prin- 
ciple la  Ulnatrated  as  followa:  **If  it  ap- 
pear that  the  intent  of  the  party  In  break- 
ing and  entering  was  merely  to  commit  a 
trespass,  it  Isnobni^lary,  as  where  the  pris- 
oner enters  with  Intent  to  beat  some  per- 
son in  the  house,  even  though  killing  or 
morder  may  be  the  consequence;  yet,  it 
the  prisoner's  Intention  was  nut  to  kill,  it 
la  Btni  not  burglary.  The  tatent  must  be 
proved  aa  laid.  [Italles  ours.]  Ttau8,lf  It 
be  laid  wltb  Intent  to  commit  one  sort  ot 
Idony,  and  It  be  proved  tbat  it  was  with 
Intent  to  commit  another,  It  la  a  fatal 
rariance. " 

Bishop,  in  his  treatise  on  Criminal  Law, 
still  fnrther  elaborates  the  rule  which  la 
construed  as  requiring  proof  of  two  In- 
tents as  easential  inmidienta  in  both  liur- 
ceny  and  burglary.  He  says :  "  In  larceny 
theromnat  be— l^ret,  an  Intent  to  trespass 
on  another's  property;  secondly,  this  not 
bdng  alone  BnflQclent,  the  further  Intent  to 
deprive  theowner  of  hie  ownership  therein 
mast  be  added.  So  burglary  conaista  ot 
the  intent,  which  must  be  executed,  to 
break  in  the  night-time  into  adwelllng- 
honae,  and  the  further  concurrent  intent, 
which  may  be  necuted  or  not,  to  commit 
therein  some  crime  which  Is  In  law  a  fel- 
ony. In  these  and  other  like  cases  the  par- 
ticular or  ulterior  intent  mast  be  proved 
in  addition  to  the  mote  general  one.  In 
order  to  make  out  the  offense;  and  notb' 
tag  will  ana  wer  as  a  aubatltnte. "  (Italics 
are  oura.)  See,  also,  Whnrt.  Crim.  Ev.  { 
431;  State     Bell,  29  Iowa,  316. 

Applying  these  principles  to  the  case  at 
bar,  ft  is  clear  that  all  evidence,  whether 
offered  by  the  prosecution  or  by  the  de- 
fense, tending  to  show  or  prove  the  real 
intent  with  which  the  offenders  broke  Into 
the  house  ot  Dupl6:hln.  wa«  competent, 
and  therefore  adniisatble,  with  this  ex- 
ception, however,  that  the  state  was  re- 
stricted to  proof  that  the  Intent  was  to 
kill.  But,  as  to  the  accused,  a  wider  Held 
was  open  to  them,  aa  they  were  entitled 
to  proTe  that  their  intent  was  anything 
tise  bnt  that  to  kill,  even  it  the  Intent  was 
in  Itself  unlawful  and  nnjustiflable  In  law. 
In  theory  the  principle  ia  recognized  by  the 


trial  Jndge,  who  said  In  hia  charge  to  the 

Jury:  "  Finally,  it  muat  be  ahown  that  the 
accused  entered  and  broke  with  intent  to 
kill.  Thla  intent  must  co-exist  with  the 
entering  and  breaking,— that  is  to  Bey,the 
accused  must  be  proved  to  have  had  thla 
Intent  at  the  time  ot  bis  entry  and  break- 
ing; and  your  Inquiring  must  be  confined 
to  that  intent  In  ascertaining  the  guilt  or 
Innocence  o(  the  aocaaed.  In  so  tar  as  thla 
Ingrredlent  of  the  crime  charged  la  con- 
cerned. Hence  the  only  Intent  yon  are  to 
Consider  la  the  intent  to  kill.  Tou  cannot 
legally  convict  the  accused  under  the  in- 
dictment for  entering  and  breaking  with 
intent  to  rob,  to  steal,  to  commit  rape,  or 
any  other  crime  than  the  one  charged,  to- 
wlt,  the  Intent  to  kill."  But  the  com- 
plaint of  appellants  ia  that,  In  each  ot  the 
three  trials,  they  were  unjustly  deprived 
ot  practical  protection  nnder  the  princi- 
ple by  the  rulings  of  the  trial  Jndge  in  per- 
sistently excluding  all  proffered  testimony 
tending  to  show  the  real,  whole  intent 
with  which  they  entered  the  prosecntor'a 
bouse.  His  rulings  on  that  point  were  the 
subjects  ot  numerous  bills  In  each  of  the 
trials.  In  oneot  tbe  blllatbe  district  Judga 
makes  the  statement  that  the  following 
tacts  had  gone  to  the  Jury  as  part  ot  the 
testimony  given  by  the  accused,  testifying 
in  their  own  behalf:  "That  they,  or  a 
majority  of  them,  belonged  to  an  unlaw- 
tnl  organization  called  'Regulators'  or 
'White  Caps.*  That  they  armed  them- 
selves with  platola  and  guns,  and  went  in 
a  body  to  the  bouae  of  Dupldchln  abont 
one  o'clock.  That  all  were  masked  ex- 
cept one,  a  comparative  atranger  In  the 
nfnghborhood.  named  Falgout,  totally 
unknown  to  Unplfchln.  That  Falgout,  a 
member  of  this  body,  representing  himself 
to  Dnpltehln  to  be  a  sheriff,  induced  him 
to  open  his  window.  That  he  demanded 
ot  DupIAsbln  the  woman,  FlUe.  Upon 
being  asked  what  he  wanted  ot  her,  he 
said  It  was  none  ot  hia  business.  That  Im- 
mediately thereafter  Falgout  Jumped 
through  tbe  window  ot  DuplSchln's  house, 
across  his  bed,  and,  presenting  his  pistol 
to  Dupl^chln,  ordered  blm  not  to  move, 
immediately  shouting  to  his  confederates: 
'Break!'  'Enterl'  *I  hold  hlml*  That 
a  moment  itfterwards  aeverol  membera  of 
the  party,  having  secured  an  entrance  into 
the  honae,  caught  and  dragged  the  wo- 
man, Fllle,  out  ot  the  house.  That  about 
this  time  Dupl^hin,  having  secured  pos- 
session ot  his  gun,  snapped  It  at  the  party 
who  were  engaged  In  drai^ng  away  the 
woman,  Fllle,  in  his  yard.  The  gun  hav- 
ing failed  to  Are  first  shot,  he  (D.)  fired  the 
BCLond  shot,  which  was  almost  simulta- 
neously returned  by  the  party  havingpos- 
session  of  Fllle,  resulting  in  Dupl€chin  be- 
ing shot  down  In  bis  own  house,  and  one 
of  the  accused  being  wounded  In  the  leg. 
That  Immdlately  thereupon  the  accused 
fired  some  five  or  six  shots  In  the  honae. 
after  which  they  left." 

Conceding  arguendo  that  these  acta 
the  accuFied  justified  the  presumption  that 
they  had  gone  to  that  house  with  the  pre- 
conceived intent  to  kill.  It  Is  undeniable 
that  such  a  presumption  could  be  rebut- 
ted. To  that  end  was  directed  the  effort 
of  their  counsel,  in  seeking  to  ^qve  that 
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the  defendants*  real  Intent  In  Koincto  that 
house  was  to  break  up  a  state  of  concubl- 
nage  which  bad  Iodk  existed  betwerai  Du- 
pl6cbln  and  tbe  woman,  Fllle,  under  his 
own  roof,  In  the  mldat  of  his  own  tarally, 
which  Included  some  grown  daaghters, 
which  conduct  bad  been  a  subject  of  scan- 
dal In  tbe  nelKhborbood  to  suui  an  extent 
that  some  ol  the"it^nlatorB'' had  been 
requested  by  a  married  dau)chter  of  Dnpl^ 
chin  to  interfere  In  the  matter.  The 
means  of  accomplishing  that  end,  accord- 
ing to  the  theory  sought  to  be  proved  by 
the  appellants,  was  to  take  the  woman 
out  of  the  bonse,  and  to  chastise  her.  It 
appears  from  tbe  bills  of  exception  that 
the  accused  were  allowed  to  prove  that 
their  object  In  going  to  the  house  was  to 
chaatiee  the  woman,  Fille;  but  when  they 
attempted  to  prove,  farther,  that  their 
real  and  nltfmate  Intent  was  to  force  her 
to  leave  DuplSefain'a  bouse,  and  thus  to 

f ut  an  end  to  tho  state  of  concubinage  be- 
ween  the  two,  tb^r  oft-repeated  efforts  in 
that  line  were  persistently  suppressed  by 
the  trial  judge  on  objection  by  counsel  for 
the  state.  It  is  quite  apparent  from  the 
record  that  the  Judge's  reiterated  rulings 
on  this  point  were  predicated  on  a  mlsap* 
prehension  of  the  object  In  view  by  defend- 
ants* counsel  in  Introducing  that  line  of 
evidence.  In  one  of  tbe  bills  he  says: 
"Daring  the  whole  coarse  of  the  trial  of 
Charles  Arable  and  Blanc  Beard,  and  also 
during  the  trial  of  the  accused  In  this  case, 
Syphroyen  Meche  and  Lastle  Smith,  a  per* 
slstent  effort  was  made  on  the  part  of  the 
counsel  for  the  accused  to  get  before  the 
jury  some  evldencein  regard  to  thealleged 
Illegitimate  sexual  relations  between  Du- 
pl€cbin  and  the  woman,  FiUe.  Various 
groands  have  been  alleged  as  a  basis  tor 
the  admlflston  of  such  testimony,  some* 
times  to  show  thn  feeling,  bias,  and  preju- 
dice of  the  witness,  sometimes  for  tbe  pur- 
pose of  contradiction,  etc.,  but  the  real 
and  true  purpose.  In  thn  opinion  of  tbe 
court,  sought  to  be  accomplished  by  its 
introduction,  was  to  bring  to  the  aid  of 
the  accused,  in  tbelr  defense,  and  in  Justifl* 
cation  of  the  crime  charged,  race  prejudice 
on  the  part  of  the  Jury.  Granting  that 
each  of  the  questions  propounded  berein 
were  answered  In  the  affirmative,  and  ev- 
en conceding  that  improper  sexual  rela- 
tions existed  between  tbe  prosecutor, 
Dupl^chln,  and  the  woman,  Fille.  it  would 
not,  ^ther  in  law  or  justice,  uonstltutf^ 
^ther  a  justification  or  a  mitigation  ol 
the  outrage  alleged  to  have  been  commit- 
ted by  the  acciuied,  and  It  is  not  admissi- 
ble for  such  purpose."  Not  a  word  can 
be  found  In  the  record  on  which  to  rest 
even  an  Inference  that  counsel  for  the  ac- 
cused had  the  remotest  Intention  of  Justl- 
^Ing  tbelr  clients,  either  tor  the  acts 
which  had  been  proved  agalust  them  on 
the  trial,  or  for  the  charge  propounded 
against  them  in  the  Indictment.  No  one 
can  l^ally  Justify  the  acts  whlf^  the 
accused  themselves  admitted  on  the 
witness  stand  to  have  perpetrated,  even 
though  they  had  been  committed  with  the 
sole  Intent  which  counsel  were  striving  all 
through  the  trial  to  prove  or  to  show. 
That  question  was  not  In  the  case  under 
the  Indictment  as  framed,  or  under  the  Is- 


sae  Joined  between  the  state  and  the  pris- 
oners by  the  plea  of  not  gallty.  As  the 
accused,  In  their  testimony,  admitted  that, 
being  armed  with  dangerous  weapons, 
they  had  broken  in  the  night  Into  the 
house  of  the  prosecutor,  on  whom  they 
had  shot,  in  returning  '.h  fire,  as  they 
were  leaTlng  his  premises,  the  onlj  Isirae 
left  tor  determination  was  the  question  of 
their  Intent  In  going  to  that  bonse  under 
the  circumstances  recited  by  the  judge, 
and  hereinabove  transcribed. 

The  record  shows  that  when  the  state 
witnesses  were  being  examined  In  chl^, 
some  of  them,  who  had  turned  state's  evi- 
dence, had  testified  as  to  the  Intent  of 
themselves  and  of  their  co-conspirators  In 
going  to  that  house.  Others,  such  aa  the 
woman,  Fille,  had  explained  her  purpose  in 
Iwlngatthe  prosecutor's  house  that  ulght. 
On  cross-examination,  counsel  for  the  ac- 
cused sought  to  question  these  witnesses 
touching  tbe  relations  existing  between 
Duplfchlnandthewoman  lnquestl<Hi.  On 
objection  from  tbe  prosecution  In  such  In- 
stances, counsel  for  the  defense  nrgedsome 
of  the  reasons  attributed  to  them  by  the 
trial  judge  in  the  language  just  tran- 
scribed. Tbe  admissibility  of  those  ques- 
tions will  be  considered  In  another  part  of 
this  opinion.  But  when  defendants' coun- 
sel were  examining  some  of  their  own 
clients  as  witnesses,  and  proposed  to  por- 
sne  that  line  oflnveetlgation,  they  invaria- 
bly contended  that  the  testimony  which 
they  thus  sought  to  elicit  was  admissible 
"forthepurposeof  showing  that  the  entry 
was  not  made  with  Intent  to  kill,  aa 
charged  In  the  Indictment. "  According  to 
correct  rules  of  Jurisprudence,  under 
the  charge  as  herein  made,  the  door  was 
wide  open  to  the  accused  tor  evidence  to 
show  their  real  Intent,  and  to  prove  that 
it  was  not  to  kill ;  and  that  right  could 
not  have  been  denied  them  even  it  they 
had  killed  Dupitehln  when  they  shot  at 
him.  If  bis  death  had  ensued,  utey  might 
have  been  guilty  of  murder,  and  they  might 
have  been  convicted  of  that  crime  under  a 
proper  charge;  but,  under  the  Indictment 
presented  In  this  case,  they  could  not  have 
been  convicted  of  burglary  If  tbe  proothad 
showed  that  at  the  time  of  entry  their  in- 
tent was  not  to  kill. 

Under  the  law  as  expounded  by  all  tbe 
authorities, courts  as  well  as  text-writers, 
the  accused  In  this  case  bad  the  right  to  In- 
troduce proof  of  their  real,  full,  and  whole 
Intent  In  goin^  to  Dnpl^hln's  house;  and, 
under  the  rulings  complained  of.  they  were 
allowed  to  offer  but  a  partial  explanation. 
It  was  their  right  to  offer  testimony  to 
show  that  their  real  intent  was  to  break 
up  an  alleged  scandalous  concubinage  by 
taking  out  of  the  paramour's  house,  and 
chastising,  the  alleged  concubine.  But 
they  were  forbidden  to  show  any  other  In- 
tent but  that  of  taking  out,  with  tbe  in* 
tentlon  of  chastlBlng,  a  woman  merely 
named,  but  not  otherwise  described  or 
connected  by  the  testimony  with  the  rea 
gestse.  The  admitted  testimony,  wbl<^i 
was  to  the  effect  that  the  intent  was  to 
takeout  and  chastlan  a  certain  woman, 
was  not  evidence,  o(  Itself,  of  the  all^^ 
original  and  controlling  intent,  which  was 
to  interfere  with  a  reprehensible  concubl- 
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nage.  It  is  argned  thatproof  of  an  Intent 
to  sappress  a  concubinage  could  co-exist 
-with  t^e  ulterior  Intent  to  klU,  as  the  kill- 
ing of  one  or  belli  of  the  partlclpantB 
would  certainly  have  operated  the  most 
efficient  auppresston  of  the  allied  erll. 
The  propofunon  may  be  correct  In  the  ab- 
etract ;  bat  the  means  of  rebutting  that 

{ireeumptionwereat  band,  through  the  re- 
ected  testimony,  which  was  Intended  to 
show  that  the  real  Intent  was  tu  supprees 
the  concubinage,  not  by  killing  either  of 
the  parties  to  It,  hut  by  taking  out  and 
chaatislng  the  woman.  Hence  flows  the 
le^al  necessity  of  admitting  proof  of  the 
whole  Intent  in  Its  two  component  parts. 
The  proof  of  Intent  was  not  entire  by  the 
restricted  proof  of  the  intent  to  take  ont 
and  chastue  the  woman.  It  wonld  not 
have  been  complete  wlOi  the  restricted 

Sroof  of  an  Intent  to  put  an  end  to  a  scan- 
alous concubinage.  Bntbytheadmisslon 
of  proof  of  both  theconcarringelementsof 
the  ulterior  Intent,  as  repeatedly  an- 
nounced by  counsel  for  the  accused,  a  ra- 
ttonal  though  not  a  lawful  intent  would 
have  thus  been  presented  to  theconsldera- 
tion  of  the  Jury,  who  could  have  deter^ 
mined  whether  It  was  or  not  safflcleint  to 
n^atlve  the  alleged  latent  to  kill  as  the 
motive,  and  at  the  time  of  entry.  The  re- 
jected testimony  was  therefore,  ia  law  as 
well  as  in  Justice,  admissible  for  the  In- 
tended purpose ;  and  the  jury  would  have 
been  the  sole  Judges  of  Its  effect  on  the 
point  In  contention. 

**Tbe  intent  of  the  parties  will  be  gath- 
ered from  all  the  circnmstances  of  the 
case. "  and  Is  to  be  tested  and  determined 
by  the  jury.  Rose.  Orim.  Ev.  866.  Deal- 
ing? with  a  kindred  subject,  (page  24,)  Bos- 
coe  says :  "  Where  It  Is  relevant  and  mate- 
rial to  inquire  into  the  conduct  of  rioters, 
what  has  been  said  of  any  of  tbe  party  tn 
the  act  of  rioting  must  manifestly  be  ad- 
missible in  evidence  as  showing  their  de- 
siKn  and  Intention. " 

On  the  same  subject.  Wharf.  Crim.  Ev. 
SSe90,  691, contains titefollowins language: 
**  Declarations  made  by  a  defendant  In  his 
own  favor,  nnless  part  of  the  res  gestse,  or 
of  a  confeffllon  offered  by  tbe  prosecution, 
are  not  admisBlblefoF  ttie  det«ise.  *  *  • 
In  any  view,  therefore,  the  extrajudicial, 
self-serving  declarations  of  a  party  are  in- 
admissible for  him,  with  the  exceptions 
hereinafter  stated,  as  evidence  to  prove 
his  case.  It  is  otherwise  when  such  decla- 
ratlonsare  partof  theresgestm.  It  is  not, 
however,  necessary  that  such  declara- 
tions, to  be  part  of  the  res  g^se,  should 
be  pTeelsdy  concnrrent  with  the  act  under 
trial.  It  Is  mough  if  they  spring  from  It, 
and  are  made  under  circnmstances  which 
preclude  the  Idea  of  design. "  The  prin- 
ciples thus  formulated  were  also  aatbor- 
ity-  for  the  state  to  Interrogate  some  of  the 
conspirators,  who  had  turned  state's  evl- 
dmce,  as  to  their  common  design  in  going 
to  I>apl6chfn*B  house,  and  the  same  rule 
should  have  opened  the  doortu  the  counsel 
for  the  defease  to  pursue  thatlineof  lovestl- 
Katloo  in  their  cross-examination  of  these 
same  witnesses;  but  by  his  ruling  thetrial 
Judge  denied  them  that  right. 

This  is  tbe  first  error  falling  under  the 
second  icroand  of  complaint  of  app^ 
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lants,  OS  indicated  In  the  beginning  of  this 
opinion.  All  the  Incidents  embraced  in 
the  foregoing  conslderatlonfl  apply  to  aU 
three  of  the  cases  now  on  appeal,  and 
enough  has  been  said  to  Justify  the  re> 
manding  of  the  three  cases. 

The  following  contention  arose  In  the 
case  of  Arable  and  Beard  and  of  S.  Meche 
and  Smith  alone.  It  faingeu  upon  the  ex- 
amination of  the  woman,  Fllle,  who  was 
not  offered  as  a  witness  In  the  other  or 
third  case,  which  was  the  trial  of  Jerome 
Meche.  It  appears  from  bills  reserved  in 
the  two  first  above-named  cases  that  the 
woman,  Fllle,  a  state  witness,  having 
stated  In  her  examination  in  chief  that 
she  bad  promised  to  tbe  late  Airs.  Dupl6- 
chin,  during  her  last  illness,  to  take  care 
of  her  children,  and  that  she  was  on  the 
night  of  the  incident  at  that  boose  for  tlie 
purpose  of  nursing  one  of  those  children, 
who  was  sick,  was  asked  on  cross-exam- 
ination, In  substance,  whether  she  had  not 
been  Dnpl^chln 's  concubine  for  many 
years,  and  whether  she  had  not  bad  sev- 
eral  cblldren  from  him.  On  objection  that 
cross-examination  was   prompUy  sup- 

?>reesed.  Tbe  sole  and  manifest  object  of 
he  prosecution  In  eliciting  the  statement 
Just  quoted  from  tbe  woman  was  to  nega- 
tive the  anlSclpated  testimony  on  the  part 
of  the  defense  to  show  the  existence  of  illic- 
it relations  between  the  prosecutor  and 
the  witness,  and  to  prove  that  her  pres- 
ence at  that  bouse  was  due  to  entirely 
a  different  and  to  very  laudable  causes.  It 
was  cleariy  Inadmissible  as  evldeuce  tor 
Bjay  other  purpose.  The  state,  bersell 
having  opened  the  door  to  that  line  of  in- 
veetlgatlon, could  notand  should  nothave 
been  allowed  to  close  It  to  tbe  defense. 

This  point  Is  fairly  and  entirety  covered 
by  the  decision  of  this  court  in  the  case  of 
State  v.  Claire,  41  La.  Ann.  191.  6  South. 
Rep.  129.  To  Illustrate  the  principle  un- 
der consideration,  it  is  sufficient  to  quote 
only  the  following  syllabus  from  that 
opinion :  "On  a  trial  for  murder,  the  state 
having  Introduced  evidence  to  prove  mal- 
ice and  premeditatioD  by  the  testimony  of 
a  witness  from  whom  the  accused  had 
purchased  a  pistol  a  few  days  previous  to 
the  homicide,  ft  is  competent  for  tbe  ac- 
cused to  interrogate  the  same  witness 
with  a  view  to  show  that.  In  making  prep> 
arations  for  a  combat,  be  was  preparing 
for  an  anticipated  attack  to  be  made  on 
him  by  another  person  not  connected  with 
the  homicide  on  trial. "  Here,  the  state 
having  attempted  to  prove  a  laudable 
purpose  to  account  for  the  presence  of  the 
woman,  Fllle.  at  the  house  of  the  prose- 
cutor. It  was  competent  for  the  accused  to 
Interrogate  her  on  the  same  subject  with 
a  view  to  contradict  her,  and  to  show 
thatshewas  there  for  a  very  different  pur- 
pose, and  for  the  veir  reason  which  had 
prompted  them  in  trying  to  take  her  out 
of  that  house,  rightfully  or  wronefnlly. 

Tbe  record  contains  many  and  numer- 
ous other  bills,  bntlc  becomes  nnneeessazT 
to  prolong  this  discussion.  This  opinion 
contains  reasons  amply  sufficient  to  Justl- 
tj  the  following  decrees: 

1.  In  the  trial  of  Charles  Arable  and 
Arvilien,  otherwise  called  "Blanc  Beard:" 
For  the  reasons  glvm  In  the  ^above  and 
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foregolne  opinion,  It  Ib  ordered,  adjudged, 
and  decreed  that  the  verdict  of  the  jury 
and  the  eentaice  of  the  district  conrt  ren< 
dered  against  the  said  Charles  Arable  and 
ArTlUeu,a//a«  Blanc  Beard,  bo  quashed,  an- 
nulled, and  Bet  aside;  and  It  Is  now  or- 
dered that  said  case  be  remanded  to  the 
district  conrt  for  further  proceedings  ac- 
cording to  law  and  to  the  rlews  expressed 
In  said  opinion. 

2.  In  the  trial  of  Syphroyen  Mecfae  and 
Lastle  Smith:  For  the  reasons  given  in 
the  foregoing  opinion,  it  Is  ordered,  ad- 
judged, and  decreed  that  the  verdict  ren- 
dered against  the  afoiteaid  Sypbroyen 
Mecbe  and  Lastle  Smith  be  qnasbed  and 
set  aside,  and  the  Judgment  rendered 
thereon  annulled,  avoided,  and  reversed; 
and  It  Is  now  ordered  that  said  CAse  be  re- 
manded to  the  district  court  for  further 
proceedings  according  to  law,  and  accord- 
ing to  the  views  expressed  In  said  opinion. 

3.  In  the  trial  of  Jerome  Meehe:  For 
the  reasons  given  in  the  foregoing  opinion, 
it  Is  ordered  that  the  verdict  of  the  Jury 
Inthiscasequashed  and  set  aside,  and  that 
the  Judgment  herein  be  annulled,  avoided, 
and  reversed,  and  that  the  cause  be  re- 
manded to  the  district  conrt  for  farther 
proceedings  according  to  law,  and  accord- 
mg  to  the  views  expressed  In  tite  afore- 
said opinion. 

Fbitkeb,  J.,  (dlssentbig.)  Appreciating 
the  great  importance  of  these  cases,  I  have 
carefully  examined  every  ruling  of  the 
Judge  a  QUO,  and  every  one  of  the  namer- 
ons  bills  of  exception  presented  on  the  rec- 
ord. I  agree  with  the  majority  in  consid- 
ering that  tbe  piTotal  question  in  the  ease 
Is  that  which  Is  so  denominated  In  tbe 
majority  opinion,  vis.,  the  admissibility 
of  evidesice  to  show  the  existence  of  im- 
moral and  scandalons  rdations  between 
Dupl6chln,  the  owner  of  the  honse  invad- 
ed, and .  a  colored  woman  named  FlUe. 
Repeated  attempts  were  made  to  get  In 
such  evidence  in  various  forms  and  under 
different  pretexts,  which  were  all  defeated 
by  tbe  Judge,  and  tbe  records  bristle  with 
bills  of  exception  on  tha  point.  In  one  of 
these  bills  the  Judge  states  at  length  the 
drcamstances  of  the  case,  and  the  grounds 
on  which  he  based  his  ruling,  and  I  deem 
it  best  to  quote  tbe  bills  almost  In  fall. 

ThefoUowingquestlon  was  propounded 
to  a  witness  for  the  defense:  *'If  you  say 
yon  wanted  to  make  FUle  go  away  from 
the  prosecutor's  house,  give  your  reasons 
for  wanting  Fills  to  go  away  from  the 
prosecutor's  house."  The  bill  proceeds : 
"It  was  declared  by  defendants' counsel  at 
the  time  that  their  reasons  for  asking  this 
question  were  {X)  for  the  purpose  of  show- 
ing that  the  entry  was  not  made  with  In- 
tent to  kill,  as  chained ;  <2)  for  tbe  pur- 
pose of  showing  that  the  entry  was  not 
made  with  Intent  to  kill,  steal,  rob,  com- 
mit a  rape  or  any  other  crime  set  oat  in 
the  statute.  But  his  honor,  the  Judge, 
upon  objection  made,  ruled  out  tbe  ques- 
tion on  the  ground  that  Leoval  Mecbe, 
one  of  tbe  co-delendants,  who  had  been 
placed  on  tbe  stand  before  Jerrane  Meche, 
another  ol  the  defendants,  was  asked  the 
following  question:  *If  yon  say  yoa 
wanted  to  make  Fllle  go  away  from  the 


prosecutor's  bouse,  give  yonr  reasons  tor 
wanting  her  to  go  away.*  Whereupon 
tbe  court  ordered  the  Jury  to  retire,  and 
the  question  to  be  answered  In  their  ab- 
sence, for  tbe  purpose  of  determining 
whether  It  was  admissible  or  not  btf  ore  ft 
should  go  to  the  Jury.  The  witness  an- 
swered this  question  as  follows,  which 
was  taken  down  In  presence  of  accosed 
and  of  all  parties  by  tbe  clerk  of  court: 
*  Blanc  Beard  told  me  Fllle  had  fought 
with  one  of  his  [Blaoc  Beard's]  sisters-in- 
law.  Also  because  there  wns  bad  example 
In  the  house  of  Mr.  Dupltebin.  That  FUle 
cloistered  herself  with  Mr.  Dnplfiehln,  in 
tbe  day-time,  Id  a  room  In  his  house. 
Also  that  one  of  Mrs.  Blanc  Beard's  sis- 
ters had  told  her,  crying,  that  they  were 
maltreated  on  account  of  Fllle.  Also  Jo- 
seph Mecbe  told  him  [witness]  that  Mrs. 
Blanc  Beard  told  falm  that  she  woald  be 
glad  if  tb^  would  make  Fllle  leave  tbe 
place,  on  aiMonnt  of  her  sisters.  Also  L*- 
oral  Cormier  told  me  he  went  to  Mr.  Du- 
pl6cbln's,  and  tbat  he  saw  a  large  mulatto 
man  in  the  house,  playing  with  his  daugh- 
ters, and  he  understood  Fllle  was  the  cause 
of  the  mulatto  being  there.  He  [Ckirmler] 
himself  thought  it  was  a  bad  example. 
Some  of  tbe  crowd,  i>erhaps, did  not  know 
these  reasons,  but  most  of  them  did.*  It 
will  be  observed,"  proceeds  the  lodge, 
"that  the  questions  propounded  to  each 
of  these  witnesses  are  identical,  and  evi- 
dently asked  for  the  purpose  of  eliciting 
the  same  kind  of  testimony  as  appears 
above.  It  most  be  evident  that  such  testi- 
mony was  intended  rather  for  the  purpose 
ot  appealing  to  the  race  pr^udices  of  the 
Jury  than  of  showing  want  of  Intent  to 
kill ;  that,  considering  the  statements  as 
true,  they  are  Inadmissible,  either  In  Jnstlfl'- 
cation  or  mitigation  of  theoffensecharged. 
It  Is  composed  entirely  of  hearsay,  and 
would  have  Inevitably  led  the  court  Into 
an  Inveetigatlon  of  Irrelevant  matters 
well  calculated  to  mislead  tbe  Jory.  In 
other  words,  tbls  was  the  real  purpose  of 
asking  tbe  question.  The  drcnmstances 
attending  tbe  commlsirion  of  the  offense, 
as  detailed  by  all  of  the  accused  them- 
selvra  on  tbe  witness  stand,  are  briefly  as 
follows:  Tbat  they,  or  a  majority  ot 
them,  belonged  to  an  unlawful  organiza- 
tion called  ^Begulators' or 'White Caps.* 
That  they  armed  themselves  with  pistols 
and  guns,  and  went  in  a  body  to  tbehoose 
of  Dupltehin  about  one  oVlock  In  the 
nfgbt.  That  all  were  masked  except  one, 
a  comparative  stranger  In  the  neighbor- 
hood, named  Falgout,  totally  nnknown 
to  DupI6chln.  That  Falgout,  a  memberof 
this  body,  representing  himself  as  a  sheriff 
to  Dupl^chln,  Induced  him  to  open  his  win- 
dow. Tbat  he  demanded  of  Dnplfichln  tiie 
woman,  FUle.  Upon  being  asked  what  he 
wnnted  of  her,8atd  it  was  none  of  his  bus- 
iness. That  immediately  thereafter  Fal- 
gout Jumped  through  the  window  of  I>u- 
pltebln's  house  across  bis  bed,  and,  pre- 
seuting  his  pistol  at  Dupltefaln,  ordered 
him  not  to  move,  immediately  shouting  to 
bis  confederates:  'Break  I  Enter  I  hold 
hlmr  That  immedlatdy  afterwards  sev- 
eral members  of  the  par^,  having  eeenred 
an  entrance,  caught  and  draoBea  the  wo- 
man, Fllle.  oat  f»  tbe  house,  ^hat  abont 
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this  time  Dupltehln,  harlng  secured  pos- 
Beeslon  ol  hie  gnu,  snapped  It  at  the  party 
who  were  enga^d  In  dragsing  tbe  wo- 
man, Fllle,  away  In  his  yard.  Tbe  gan 
having  failed  to  fire  the  first  shot,  he  flred 
the  second  shot,  which  was  almost  almnl- 
taneously  returned  by  the  party  baring 
posaesBlou  of  Fllle,reflnltlng  In  Dupltehln'a 
being  shot  down  In  bis  own  boose*  and 
one  of  tbe  accased  wounded  lu  the  leg. 
That  Immediately  thereupon  the  aecuned 
fired  some  fire  or  six  sbuts  in  the  boose, 
after  which  they  left.  In  view  of  these 
facts,  the  court  felt  constrained  to  believe 
that  tbe  erldenee  sovg^t  to  be  elicited  by 
this  queoiUon  was  offered  for  the  parpose 
and  with  the  hope  that  tbe  jory,  acting 
under  a  sense  of  indignation  at  a  supposed 
outrage  upon  the  domestic  relations  of 
oae  of  their  neighbors,  would,  upon  tbe 
Impulse  of  tbe  moment,  torgec  the  Issues  of 
tbe  case,  and  lustify  the  commission  of  the 
offense  by  an  acquittal." 
Under  the  forgoing  statement,  did  tbe 

Judge  err  In  excluding  the  evidence  offered? 
t  is  tbe  plain  and  reasonable  rule  of  law 
that,  In  criminal  as  in  dvll  cases,  evidence 
must  be  confined  to  the  Issue,  and  proof  of 
collateral  facts  Is  not  admissible  unless 
clearly  referable  to  and  bearing  upon  the 
point  In  issue.  "This  role,"  says  Mr. 
Greenleaf,  "excludes  all  evidence  of  collat- 
eral facts,  or  those  which  are  incapable  of 
affording  any  reasonable  presumption  or 
inference  as  to  tbe  principal  fact  or  mat- 
ter In  dispute,  and  tbe  reason  is  that  such 
evidence  tends  to  draw  away  tbe  minds 
of  the  jurors  from  the  point  in  issue,  and 
to  excite  prejudice,  and  mislead  them; 
and,  moreover,  the  adverse  party,  having 
bad  oo  notice  of  such  a  course  of  evlaence, 
Is  not  prepared  to  rebnt  it.  *  1  Uieenl.  Er. 
5  62. 

The  polnte  at  Issue  In  thiacasecould  not 
be  more  fairly  and  fully  stated  than  tbey 
were  by  the  judge  a  9U0  in  his  admirable 
charge,  when  be  bbM:  "To  convict  the 
accused  of  the  crime  charged,  the  state 
must  show  (1)  that  the  defendants  did  en- 
terandbreak;  (2)  that  the  accased  entered 
and  brokea  dwelling-house;  (8)  that  such 
entry  and  breaking  was  done  in  the  night- 
time: (4)  that  therewassome  person  law- 
fully in  said  boose  at  the  time  of  soch  en- 
try and  breaking;  (6)  that  the  accused 
were  at  the  time  of  such  entry  and  break- 
ing armed  with  a  dangerous  weapon;  (6) 
that  the  accased  altered  and  broke  with 
tbe  Intent  to  kill.  Ton  cannot  legally  con- 
vict the  accused  nader  the  indictment  for 
entering  and  breaking  with  intent  to  rob, 
to  steal,  to  commit  rape  or  any  other 
crime  than  the  one  charged,  to-wit,  the  In- 
tent to  kill."  It  is  readily  apparent  that 
tbe  evidence  excluded  had  no  possible  rele- 
vancy to  any  of  tbe  above  points,  unless 
to  be  to  the  last,  to>wIt,  the  Intmt  to 
kill.  If  the  matter  In  dispute  bad  been 
whether  or  not  the  accused  went  to  the 
house  of  Dupltehln  for  the  purpose  and 
with  theioteotionof  taking  ootand  whip* 

Elng  tbe  woman,  Fllle,  the  evidence  might 
are  been  germane  to  such  an  Issue  as 
tending  to  exhibit  a  motive  torsoch  inten- 
tion, and  to  make  it  probable.  Bat  we 
do  not  nndentand  tben  was  any  lasoe  on 
this  point.  The  recitals  of  the  bill,  as 
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as  the  Judge's  statement,  and  Indeed  the 
wbolerecord.and  even  the  briefs  of  defend- 
ants' counsel,  abundantly  show  that  evi- 
dence of  such  Intention  was  freely  admit- 
ted, and  that  it  stood  substantially  as  a 
conceded  fact  in  the  case.  The  question 
was  whether  the  admitted  intention  and 
determination  to  take  out  and  punish  Fills 
was  accompanied  with  a  co-exlsUng  In- 
tention to  kill  whoever  might  resist  them 
In  executing  their  purpose.' 

"It  is  immaterial,"  says  Mr.  Bishop,  "in 
a  criminal  case,  what  motives  may  have 
operated  on  the  mind  ol  tbe  accused  pei^ 
son,  or  what  may  have  been  inoperauve, 
provided  tbe  law's  motives  did  or  did  not 
influence  him.  Suppose,  then,  a  man  has 
several  intents,  and  In  pursuance  of  them, 
together  moving  him,  he  does  what  tbe 
law  forbids.  The  rule  here  is  that  if  there 
are  the  intents  necessary  to  constitute  the 
offense,  and  Intents  not  necessary,  the  lal^ 
terdonot  vitiate  the!orm«',  which  in  their 
consequences  are  tbe  same  as  though  thej 
stood  alone."  Bieh.Grim.  Law,S§»38,8]». 
Admitting,  therefore,  that  accused  went 
with  the  Intent  to  take  out  and  punish 
Fllle, — an  Intent  certainly  unlawful,— yet, 
if  that  Intent  was  accompanied  by  an  in- 
tent to  kill  either  Flile  or  any  otherperaon 
who  might  lawfully  resist  them  in  the  ao- 
compllsbment  of  that  parpose,  the  crime 
charged  would  be  established.  The  tacts 
stated  by  tbe  Judge  show  that  tiie  accused 
masked,  and  armed  themselves  with  dan* 
serous  weapons;  that  the  first  one  who 
entered  covered  Dnpl€chln  with  a  pistol, 
and  told  bis  confederates  to  break  and  en- 
ter; that,  while  Dnpl^hln  was  thus  under 
threats  of  death,  they  did  break,  enter,  and 
seise  and  carry  olt  the  woman,  Fllle :  that 
when  Duplfehln,  In  the  exetdse  of  bis  le- 
gal right,  and  Indeed  ol  his  manly  duty, 
did  resist  by  shooting  at  the  Invaders  of 
his  house,  they  fired  at  him,  and  shot  him 
down.  Kow  the  jury  was  bound  to  deter- 
mlnewhat  Intent  wag  evinced  bysuch  con- 
duct. They  had  a  right  to  consider  wheth- 
er covering  Dopldchln  with  a  pistol  did 
not  mean  a  threat  and  an  Intention  to 
klU  him  If  he  resisted,  although  he  had  the 
clear  legal  right  to  retUst  evm  to  the  ex- 
tent of  killing  tbe  Intruders.  eei>ecially 
when  followed  by  the  fact  that,  when  lat* 
er  he  did  resist,  tbey  did  shoot  him  down. 
In  such  a  case,  how  could  It  possibly  avail 
defendants,  under  any  legal  aspect  of  tbe 
case,  to  show  that  tbe  reasons  why  they 
determined  to  commit  the  nnlawfol  act  of 
taking  out  and  punishing  Fllle  were  the 
existence  of  shameful  relations  between 
Dupldchin,  a  white  man,  and  Fllle,  a  col- 
ored woman;  he  keeping  her  as  a  concu- 
bine in  the  bouse  with  bis  white  children 
to  tbe  scandal  of  the  neighborhood,  and  to 
the  Injury  ol  his  family  ?  I  can  dtscovw 
no  possible  light  which  such  facts  could 
throw  upon  the  question  whether  or  not 
the  purpose  to  remove  and  punish  Fllle 
was  accompanied  by  the  co-existing  detei^ 
mlnation,  evinced  by  the  facts  stated,  to 
kill  whoever  might  resist  them  In  carrying 
out  their  unlawful  designs.  Indeed,  it 
rather  appears  that  the  proof  of  such 
atrocious  and  scandalous  relations  as  tbe 
motive  of  the  crime  would  tend  more  to 
render  probably  than  to  rebnt,  the  Inten* 
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tlon  and  determtnatlon  to  carry  ont  tb^ 
parp08eatallbasards,eTen  though  IdtoIt- 
hxg  the  aacrlflce  of  human  life. 

1  fully  agree  that  the  accuaed  were  enti- 
tled to  prove  tbetr  Intention,  and  their 
whole  Intention.  In  breaking  and  entering 
the  house ;  but  the  Intention  referred  to 
means  what  they  Intended  to  du,  and  not 
the  reaaons  or  motlres  why  they  lnt<nided 
to  do  It,  nnleaa  such  motives  were  such  as 
made  the  act  lawful,  which  Is  not  here 
pretended.  The  law  deals  with  acts,  aud 
with  Intentions  to  act.  When  the  major!- 
ty  opinion  affirms  their  right  to  prove 
that  their  Intmtlon  was  "to  break  up  the 
concubinage  between  Dnpltehin  and  FUle 
by  taking  out  and  whipping  Fllle, "  It  pre- 
BWtB  a  compound  Idea,  embracing— i^rst, 
the  Intent,  vis.,  to  take  out  and  whip  Fllle ; 
second,  the  motive  for  that  intent,  vis.,  to 
break  up  the  concubinage.  As  the  motive 
had  no  tendency  to  legalize  the  act  Intend- 
ed, it  was  not  admissible  nnless  It  tended 
to  rebat  or  dfaiprove  tba  accompanying 
Intent  to  kill  alleged  In  tbelndlctment.  It 
Is  very  clear  that  this  motive  Is  not  In  the 
slightest  degree  InconslHtent  with  the  In- 
tent to  kill.  On  the  contrary,  If  their  motive 
was  to  break  np  the  concubinage  between 
Dnpl6chln  and  Fllle.  the  killing  of  either 
one  or  both  would  certainly  be  the  most 
efiectual  and  conclusive  method  of  accom- 
plishing that  purpose. 

I  have  wrestled  vainly  In  the  attempt  to 
discern  any  legal  or  possible  aspect  in 
which  such  evidence  could  throw  any  light 
upon  the  question  of  Intent  to  kill  rei  aon. 
We  are  not  here  concerned  with  the  suffi- 
ciency of  the  proof  of  intent  to  kill,  or  of 
the  qualities  which  must  characterise 
aoch  Intent,  In  a  prosecution  like  this.  The 
Jnry  was  fully  charged  that  the  intent  to 
kill  was  abWHUteily  ementlAl,  and  that  the 
breaking  and  entering  must  have  been 
done  with  that  intent,  which  Imports  that 
the  intent  must  have  existed  at  the  time 
of  the  breaking,  and  would  not  be  estab- 
lished by  proof  showing  that  such  Intent 
only  originated  out  of  the  emei^ncles 
arising  In  couraeof  execution  of  a  different 
tiling  at  first  Intended.  The  authorities 

3 noted  to  tiiat  effect  are  good  law,  but  I 
o  not  see  their  bearing  on  this  case.  If 
the  accused  had  privately  and  secretly  en- 
tered Duplficbln's  house  to  take  out  the 
woman,  seeking  to  avoid  conflict,  and  had 
made  their  demonstrations  threatening 
his  life,  only  becaiue  unexpectedly  sar< 
prised  by  Dupltehln.ln  sncbcase  the  Inten- 
tion to  be  deduced  from  such  demonstra- 
tions might  be  held  as  ariFlng  only  subse- 
quent to  the  breaking  and  entering,  and 
therefore  not  within  the  purview  of  the 
statute.  But  here  the  hostile  demonstra- 
tions were  the  first  acts  of  the  accused, 
done  deliberately  at  the  moment  of  entry, 
and  certainly  whatever  Intent  the  jury  at- 
tached to  them  was  an  Intent  directly  ai>- 
plicable  to  the  entry  and  breaking. 

The  testimony  excludeil  being  In  my 
opinion  utterly  irrelevant  to  any  Ic^al  is- 
sue In  the  case,  I  feel  bound  to  give  my  un- 
qualified approval  to  the  firmness  and 
courage  with  which  the  judge  a  quo  re- 
sisted every  effort  or  device  to  bring  It  bfr 
tore  the  ]niy.  The  case  belongs  to  a  niaas 
of  eases  to  which  the  reasonii  unterlylng 


the  mle  excluding  such  Irrelevant  testimo- 
ny peculiarly  apply.  In  the  language  of 
Mr.  Greenleaf,  it  would  have  "tttided  to 
draw  away  the  minds  of  thejurora  from 
the  point  in  Issue,  and  to  excite,  prejudice, 
and  mislead  them."  l£v.S62.  Theopai- 
Ing  of  the  door  to  evidence  of  this  kind 
In  such  cases  Increases  the  dlfficolty,  al- 
ready great,  of  vindicating  the  law.  I 
think  the  Judge  rightly  concluded  that  the 
purpose,  so  perslstoitly  pnraned,  of  get- 
ting In  such  evidence,  could  only  be  to  ap- 
peal to  a  "higher  law,"  in  the  prejudices 
of  the  Juroi-8,  under  which  they  might.  In 
violaUon  of  their  oaths,  acquit,  however 
clearly  satisfied  that  the  accused  wera 
guilty  of  the  crime  charged  In  the  indict- 
ment and  denounced  by  the  statute.  It  Is 
the  first  duty  of  the'  Judiciary  charged 
with  the  enforcement  of  the  le^alatlve 
will,  aa  expressed  In  the  statute  law,  to 
discountenance  and  exclude  all  foundation 
for  such  appeal.  Says  Mr.  Bishop:  "A 
man  cannot  make  the  d^ense  In  court 
tiiat  there  is  a  higher  law  than  the  one 
there  administered,  forbidding  htm  to 
ob^  the  law  of  the  court,  furtner  tiian  it 
may  tendtoshake  the  legal  validity  of  the 
latter.  Dpon  this  point.  Baron  Humb  ob- 
serves, 'the  practice  of  all  conntriea  is 
agreed.'  The  rule  lies,  necessarily,  at  the 
foundation  of  all  Jurisprudence. "  1  Blah. 
Crim.  Law,  {  844.  To  admit  such  evldmce 
at  all  Is  to  f^ve  an  implied  sanction  to  the 
Jury's  weighing  It  as  material  to  the  caae, 
and  they  are  not  likely  to  understand  or 
be  controlled  by  nice  distinctions  as  to  the 
pnrposes  and  effect  to  which  It  Is  to  be 
confined. 

I  have  ecrutlulsed  ev^  bill  In  all  the 
cases;  and,  though  some  of  them  may  ex- 
hibit trifiing  technical  irregnlaritles  In  the 
rulings  of  the  Judge,  the  matters  Involved 
are  trivial,  and  the  errors  too  insignificant 
to  affect  the  substantial  merit  of  the  case, 
or  to  Justify  tnterierence  with  the  verdict 
and  sentence.  I  therefore  respectfully  dis- 
sent from  the  opinion  and  decree  herein. 


Hkbbrt  et  a/,  v.  Ddpatt  et  a/. 

(iSuprenM  Court  of  Louisiana.   Harcli  17,  1890. 
fel*.  Ann.) 

Balk— (3ooD-Wnx— Lsus— CovsitAiria. 

1.  In  tha  Mle  of  the  efleots  in  any  business, 
where  AD  Itemized  aocxtnat  is  made,  and  a  valoa- 
tion  Is  aUsched  to  each  Uem,  and  do  taeotion  is 
made  of  the  "good-will**  of  the  bostaMss,  ovideaoa 
oBDaot  be  received  to  oontradict  the  imkten  uot 
of  Bale  BO  as  to  show  that  the  "good-will"  formed 
■  part  of  the  act  of  sale. 

2.  AstipnlatioDlnaleaaeofpremiBes  on  which 
a  oertalD  business  bas  been  oarried  on,  that  tbe 
lessor  will  notparaue  the  samo  oooupation  in  the 
same  neighborhood,  Is  a  personal  obligation  of  the 
lessor.  If  he  sells  property,  a  part  of  which  is  the 
leased  premises,  and  the  purohaaer  pats  up  bnlld- 
ings  on  the  purchased  properly,  opposite  to  the 
leued  portion,  and  carries  on  the  same  boatness 
as  that  on  the  leased  ground,  the  obligation  of  tha 
original  lessor,  his  vendee,  does  not  affeot  him, 
and  he  cannot  be  Injured,  for  this  rsaion,  from 
carrying  on  said  business. 

(duUabm  bu  the  Court.) 

Appeal  from  district  court,  parish  of  A»- 
snmptlon;  W.  Ouiom,  Judge. 
It.  IF.  S^Jm  Jt  Son  and  Pnght  Pagb  A 
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M&rx,  for  appelant.  W.  E.  foralT,  for 
appellee. 

McEnery.  J.  Since  the  enbmlBelon  of 

xbis  case,  ono  of  the  plaintifTs,  Hebert,  bas 
died,  and  the  duly  appointed  and  qualified 
admlniBtrutor  ol  his  succession  has  been 
made  a  party  plaintiff  and  appellant,  in 
the  place  of  said  deceased,  Emile  S.  He- 
bert.  One  of  the  defendants,  Maxlme 
Dnpaty,  kept  a  Uvery  stable  lo  the  town 
of  Ka]>oleonrllIe.  He  was  a  popular  pro- 
prietor ol  the  establishment,  and  did  a 
tbrivlnf;  business.  Thin  fact  Induced  tlie 
plaintltto,  Hebert  and  Damare,  to  pur- 
chase the  outfit  of  the  stable,  consisting:  of 
horses,  harness,  and  vehicles.  The  sale 
was  perfected  on  the  9tb  of  February,  1887. 
In  the  act  of  sale  Dupaty  leased  the  prem- 
ises on  which  the  stable  was  located  for  a 
term  of  five  years  to  the  plaintiffs,  with 

JiriTtlege  of  renewal.  ThefollowlnKclause 
s  in  the  lease :  "The  lessor  binds  and  obll- 
icates  himself  not  to  keep  a  public  livery  sta- 
ble durlne  the  term  of  said  lease,  either  di- 
rectly or  Indirectly,  within  a  radius  of  six 
miles  of  Napoleunvllle."  Dupaty  sold  to 
DoKaa,  another  defendant,eertaln  property 
in  thetown  of  NapoleonTllle,  which  includes 
that  leased  by  Hebert  and  Damare  from  Du- 
paty. Dugas  sold  this  property  to  Will- 
iam L.  Phelps,  the  last-named  defendant. 
Phelps  and  Dueas  are  brothers-in-law.  In 
the  act  ot  sale  by  Dupaty  to  Dugas,  plaln- 
tilTs'  lease  Is  referred  to,  and  It  Is  stipu- 
lated, as  an  additional  consideration  for 
the  sale,  that  the  vendor,  Dupaty*  sold  to 
Dugas,  his  heirs  and  assigns,  the  reTennes  ot 
the  lease  during  its  duration,  and  all  other 
benefits  arising  ther^rom.  Phelps  has 
collected  the  revenues  from  theleaseo  prem- 
ises of  the  plaintiffs.  These  acts  of  sale 
and  lease  were  recorded,  and  the  parties 
all  knew  of  the  terms  and  conditions  of 
the  sale  from  Dupaty  tu  the  plaintiffs. 
Pbelps  erected, established,  and  conducted 
a  livery  stable  directly  in  front  of  the  sta- 
ble ot  plaintiffs.  They  are  rival  establish- 
ments. This  suit  is  brought  to  recover 
$10,000  damages  against  defendants  for 
the  establlshnient  and  conducting  of  said 

{>ubllc  livery  stable.  In  substance,  the  al- 
esatione  in  the  petition  are  that  Dngas 
and  Phetps,  having  full  knowledge,  due 
notice,  and  being  well  aware  of  the  lease 
ol  petitioner,  and  all  ol  Its  stipulations, 
as  well  ol  the  sale  by  said  Maxlme  Dupaty 
to  petitioners,  etc.,  and  that  the  said  Du- 
paty, who  was  bound  not  to  keep  during 
the  pendency  ol  the  said  lease  a  public  11  v- 
ery  stable,  either  directly  or  Indirectly, 
within  a  radius  of  six  miles  ol  the  town  ot 
Napoleon  ville,  went  to  the  said  Dupaty  ,and 
mtered  into  a  conspiracy  with  hlra,  and 
they  conspired  together  to  crush  and  ruin 
the  petitioners  In  their  business  of  public 
livery  stable,  by  erecting,  establishing,  and 
conducting  the  public  livery  stable  on  the 

£ remises  parcbaaed  by  said  Phelps  from 
lupaty. 

Testimony  was  offered  and  admitted  to 
show  that  the  "good-will"  ol  the  livery 
business  carried  on  by  Dupaty  was  also 
■old  to  the  plaintiffs.  It  was  admit- 
ted.  The  sale  from  Dupaty  to  plalntllts 


enumerates  every  Item,  with  a  valuation, 
sold  to  plaintiffs.  Nothing  Is  said  In  the 
act  ol  sale  ot  the  "good-wUl "  ot  the  estab- 
lishment. The  evidoice  waa  Inadmissible, 
as  it  added  to  and  contradicted  the  vnit- 
ten  act  of  sale.  In  which  there  was  no  am- 
biguity or  uncertainty.  But,  admitting 
that  the  good-will  of  the  business  was 
sold  to  plalntitt,  it  could  not  have  any 
bearinglnthe  case.  Thestipulation  of  Du- 
paty was  not  to  keep  a  public  livery  stable 
within  a  radina  of  six  miles  ot  the  town  (A 
Napoleonrille.  Thereis  no  evldencewhat* 
ever  in  the  record  that  he  has  done  so,  nor 
is  there  any  evidence  that  he  Is  in  any 
way  Interested  In  the  stable  conducted  by 
Phelps.  The  record  tails  to  show  that 
there  was  any  collusion  between  the  de- 
fendants to  injure  the  plalntiffii.  Dupaty 
was  compelled  to  sell  the  propOT^  to  pay 
a  mortgage  debt  of  $2,000  upon  It,  whiut 
was  past  due,  and  for  which  a  demand 
had  been  made  upon  him.  Phelps  bad 
been  conducting  a  livery  stable  at  an  un- 
desirable locali^,  and  availed  himself  of 
the  opportunity  ottered  to  purchase  the 
property  from  Dupaty,  a  part  ot  which 
was  leased  to  plain  ttfls.  He  did  not  have 
sufficient  means.  His  brother-in-law,  Du- 
gas, agreed  to  tnmish  him  the  money,  and 
he  sought  advice  as  to  the  means  of  eecur- 
Ing  hlms^.  H«  was  instructed  to  pur. 
chase  In  his  own  name,  sell  to  Phelps,  and 
retain  the  vendor's  prlvil^:e,  and  a  special 
mortgage  tor  the  price.  All  the  defend- 
ants, under  oath,  deny  any  Intention  to  in- 
jure plalntitti.  and  Phelps  especially,  ex- 
cept in  a  fair  competition  for  patronage. 
No  evidence  Is  offered  to  contradict  this. 

The  contention  of  plaintiff^  that  Dngas 
and  Phelps,  by  purchasing  from  Dupaty, 
became  bound  as  Dupaty  was,  not  to  keep 
a  public  livery  stable  vrlthin  a  radius  ol 
six  miles  ot  the  townot  Napoleon  ville,  can- 
not be  maintained.  We  do  not  see  In 
whatmanner  anyproceM  of  reasonlngcan 
arrive  at  the  l^al  reBponsiblUt7of  d^^d- 
ants  as  contended  lor  by  plalntitt.  On 
this  point  in  the  case  the  opinion  of  the 
Judge  a  quo  Is  exhaustive.  In  his  opinion 
he  says:  "Dupaty  did  not  stipulate  that 
no  livery  stable  should  be  kept  on  the  bal- 
ance ol  the  pro{»erty  during  plalnttini* 
lease,  but  that  he  would  not  keep  a  Uvery 
stable  himself,  directiy  or  indirectiy.  dur^ 
ing  that  term.  It  was  not  a  burden  that 
he  placed  upon  the  property  itself,  but  an 
obligation  that  helmpressed  uiranhlmselt. 
Viewing  the  obligation  ot  Dupaty,  there- 
tore,  as  one  entirely  personal,  it  Is  a  selt- 
evldent  proposition  that  neither  Dugas  nor 
Phelps  became  In  asT  manner  bound  to 
plaintillB  not  to  keep  a  livery  stable,  unless 
they  contracted  the  same  obligation  by 
the  termsand  stipulations  of  thetwosales 
of  28th  ot  July,  1889.  It  Is  not  to  be  pre- 
sumed that  Dr.  Dugas  or  W.  L.  Phelps  in- 
tended to  assume  this  personal  obligation 
of  Dupaty  when  the  plaintiffs  themselves 
say  the  very  object  of  Phelps  in  acquiring 
the  property  was  to  put  up  a  llverystable 
upon  it.  Such  an  intention  on  tiie  part 
of  Dugas  and  Pbelps  Is  entirelynnreason^ 
ble."  There  is  no  error  in  the  Judgmmt, 
and  It  Is  therefore  affirmed. 
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State  V.  Baddn. 

(SuioTeme  Cowrt  of  Louisiana.  Haidti  17,  1890. 
43  La.  Ann.) 

Labobkt— IimionuHiT— IXTDiiDATuie  Wmnuw. 

1.  In  an  Indictment  for  laroeny,  deBcrintion  of 
the  thing  stolen  as  '*otie  be«f,  of  the  ralae  of  fifteen 

dollars,  of  tbe  property  of  A.  B., "  is  suffloient. 

a.  Proof  oi  attempts  hy  aocneed  to  inttmldate 
a  witness  for  the  prosecution  is  admissible  as  tend- 
ing to  establish  a  presumption  of  vuilt;  and  each 
admlssibUity  Is  not  destroyed  by  tbe  fact  that,  on 
-a  trial  for  the  crime  of  intimidating  the  same  irlt* 
aess,  accused  had  been  acquitted. 
(Syllalnu  by  the  Court) 

Tbe  Attorney  General,  for  the  State.  22. 
P.  O'Brien  and  W.A.  White,  tor  defendant. 

Fennbr,  J.  Appeal  from  the  dletrlct 
court  tor  the  pailHh  of  TermUlon. 

The  Indictment  charged  defendant  with 
larceny  of  '^one  beef,  of  the  ralae  of  fifteen 
dollars,  of  the  property  of  A.  T.  Broue- 
aard. "  A  motion  to  qaash  waa  made  and 
overruled  on  the  ffrouad  of  Insafilciency 
of  description  of  the  thing  etolen.  Indict- 
ments presenting  precisely  the  same  feat- 
ares  have  been  Ireqaoitly  sastalned  In 
this  state  and  elsewiieTe.  Stater.  KinCi 
SI  La.  Ann.  179 ;  State  r.  Carter,  88  La.  Ann. 
13t4 ;  2  Blsh.  Crlm.  Law,  fi  709 ;  2  Archb.  Crlm. 
Pr.  &  PI.  (Pom.  Notes,)  1160,  and  numer- 
ous authorities  there  cited.  State  v.  Hoy- 
er.  40  La.  Ann.  744,  4  Soath.  Bep.  899,  Is  ap- 
parently hostile,  but  It  is  perhaps  distin- 
guishable, and  at  all  events  does  not  pur- 
port to  overrule  the  above  aathorltles, 
which  exactly  cover  this  case. 

The  only  other  error  assigned  Is  pre- 
sented ona  bill  of  exceptions  to  the  Judge's 
mllug  admitting  proof  that  the  accused 
had  made  threats  to  a  state  witness  In  or- 
der to  prevent  him  from  testifying  In  this 
case,  to  which  accused  objected  on  the 
ground  that  he  had  been  tried  on  the 
charge  of  intimidating  the  same  .witness, 
and  had  been  acquitted,  and  that  the 
state  was  debarred  from  showing  the 
commission  of  any  other  offense  than  the 
one  on  which  he  was  then  being  tried. 
The  defendant  was  not  on  trial  in  this 
case  for  Intimidating  the  witness,  and  the 
evidence  could  have  no  effect  In  convicting 
him  of  such  offense,  to  which  hts  tormw 
acquittal  voald  have  been  a  bar.  But  we 
can  see  no  ground  on  which  such  acquittal 
could  operate  aa  a  bar  to  evidence  offered 
simply  to  establish  a  presumption  of  guilt 
of  the  crime  for  which  be  was  then  being 
tried.  Non  constat  that  the  evidence  ad- 
duced bad  been  heard  on  the  former  trial, 
or  had  been  passed  on  by  that  Jnry.  The 
defendant  was  entitled,  and  waa  allowed, 
to  offer  the  record  showing  his  trial  and 
acquittal,  and  the  whole  went  to  the  Jnry 
for  what  It  was  worth.  This  was  not  ei^ 
ror.  Judgment  affirmed. 


Snyder  v,  Natchez,  R.  H.  &  T.  R.  Co. 

(Swpreme  Cowrt  of  Louieiana.   March  17,  18fiC. 

^  La.  Ann.) 

Carbiers — Injuries  to  Fasbenokks — Tbesfasbbbs. 

1.  The  railroad  company,  for  its  convenience 
and  that  of  shippers,  constructed,  at  the  termi- 
nation of  Its  track  on  Black  river,  an  elevator, 
or  platform-car,  which  was  used  in  lowering  and 
raising  freight,  on  an  incline  track  extending  from 


its  depot,  on  tbe  bsa^  to  the  water's  edge;  aod 
thepIalntlirshasbaiMLliavIng  prepared  for  ship- 
ment a  small  cargo  of  fish,  and  placed  same  on  the 
platform  of  the  elevator,  undertook  to  ride  thereon, 
witboQt  defendant's  consent,  up  to  the  station, 
when  Ibe  wire  rope  by  means  of  which  tbe  oar  was 
operated  suddenly  broke,  while  the  car  was  ascend- 
ing, and  caused  the  injury  and  death  of  deceased, 
field,  plaintiff  oannot  recover,  because  the  d»- 
oeased  was  not  a  passenger,  and  no  oontracCnal,  or 
qtiati  contractual,  relations  existed  between  him 
and  the  defendant;  he  being  a  mere  stranger  or 
trespasser  on  the  company'*  property.  ' 

2.  If  a  person,  by  bis  own  aoiicitatlon  or  con- 
Bent,  Is  earned  uponavehloleoreonveyaaoe  which 
is  not  used  for  the  purpose  of  passenger  carriage, 
there  can  be  no  presumption  taat  he  was  a  passen- 
ger, although  the  owner  be  a  common  carrier  of 
passengers  by  other  and  different  means  of  con- 
veyanoe. 

8.  Tbe  carrier  is  not  under  the  same  degree  of 
obligation,  as  to  care  and  diligence,  to  guard  against 
injuries  to  strangers,  aa  he  isln  case  ox  those  agai net 
passengers. 

4.  His  duty  to  tbe  former  is  governed  bry  the 
general  principle  of  law  that  every  one  is  obOged, 
upon  oonriderations  of  hnmanlty  and  juatloek  to 
conform  his  oondnot  to  the  rights  of  ottiers,  and, 
in  the  prosecution  of  bis  lawful  business,  to  use 
even'  reasonable  precaution  to  avoid  tbeir  injury. 

6.  A  railroad  oompany  has  no  ligbt  to  inflict 
wnton  injury  npoD  anaked  trespasser  oa  its  loea- 
tion  aod  property. 

iSi/Ualnu  by  tfie  Court.) 

Pereey  Roberta  and  Stoele  A  DaaStUa 
appellant.  Connor  &  Connor  and  C,  a.  A 
J.  H.  Bo&tner,  tor  appellee. 

Watkxns,  J.  Appeal  from  the  ninth  Ju- 
dicial district,  parish  of  Concordia.  On  or 
about  the  1st  of  October,  1887,  John  A. 
Snyder  recdved  serious  personal  injories, 
by  means  of  a  fall  from  a  descendlzis 
freight  elevator  of  the  defendant,  at  tbe 
western  terminus  of  Its  railroad  track  on 
Black  river,  in  tbe  parish  of  Concordia ; 
and  from  the  wounds  and  bruises  inflicted 
he  suffered  great  pain  and  agony.  One  of 
his  legs  was  subsequently  amputated,  and 
he  thereafter  died;  and  his  widow,  in  her 
own  right  and  as  tutrix  of  the  minor 
children  of  deceased,  brought  this  snlt  for 
the  recovery  of  f 20,000  as  damages,— flO,- 
000  for  the  pain  and  suffering  of  tbe  de- 
ceased; and  f 10,000  forthe  loss  of  his  love, 
society,  and  support.  The  Jaty  awarded 
the  sum  of  95,000,  without  Interest,  to  the 
plaintiff,  and,  in  this  court,  she  has  filed 
an  answer,  and  prayed  for  an  amendment 
of  the  Judgment,  so  as  to  Increase  the  al- 
lowance to  910,000,  with  legal  interest  from 
Judicial  demand,  the  defendant  baTing  ap> 
pealed.  After  pleading  a  general  denial, 
the  averment  of  defendant's  answer  la 
that  It  owns  and  operates  a  Una  of  rail- 
road, "and  at  its  depot  on  Black  river  has 
erected  a  steam  Incline  or  elevator,  which 
It  uses,  during  a  short  portion  of  each  sea- 
son, In  moving  freight  up  and  down  the 
bank  of  said  river,  to  and  from  steam- 
boats, when  the  stage  of  water  Is  very 
low ;  but  defendant  specially  denies  that 
said  incline  or  levator  was  constructed 
orlntended  forthe  purpose  of  carrying  per- 
sons or  passengers,  or  that  persona  or 
passengers  were  carried  or  permitted  to 
ride  on  said  elnvator  with  the  consent  of 
the  defendant  company,  or  of  Its  employee 
or  agents;  that  said  elevator  was  only 
supplied  with  a  small  flat-car,  without 
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Beats,  ralllng:s,  or  otber  prutectlon  for 
paaBengers,  and  waa  understood  to  be  a 
very  dangcroos  place  lor  persons  to  at- 
tempttoride;  and  all peraons  were  warned 
and  strictly  protilblted  and  forbidden  to 
attempt  to  get  on  or  ride  on  said  car.  ** 
Tt  further  specifically  avers  that  the  plain* 
tlfTs  husband  was  nut  killed  or  li^ured 
through  any  fault,  neglleeDce,  or  careless- 
ness qI  the  company,  its  employes  or 
agents;  that  the  deceased  was  frequently 
at  the  BoAA  depot,  and  waa  well  aware 
tbat  all  persons  wne  strb;^  forbidden 
from  attemptingr  to  ride  on  said  ear;  was 
personally  presenton  an  occasion  recently 
previous  to  the  accident  which  caused  his 
fatal  Injuries,  and  heard  otber  persons  or- 
dered off  the  elevator  by  the  cumpany's 
employes;  and,  on  that  occasion,  due  no- 
tice was  timely  given,  and  before  the  ele- 
vator car  started  up  the  Incline,  warning 
all  persona  to  get  on,  and  other  persons 
did  get  off.  In  compliance  with  the  warn- 
ing, but  the  deceased  did  not,  and  re- 
mained on  the  car;  that  at  the  time  the 
deceased  was  a  trespasser  on  the  property 
of  defendant,  and  guilty  ol  most  reckless 
carelessness,  and  contributed  thereby  to 
hlB  own  Injury ;  and  that,  had  he  used  or- 
dinary care,  and  not  exposed  himself  to 
unnecessary  risk  and  danger,  by  persisting 
hi  riding  on  the  said  elevator.  In  violation 
of  orders  of  the  defendant's  employefi,  the 
unfortunate  accldentwould  not  have  hap- 
pened. The  final  averment  1b  that  there 
are  suitable  and  convenient  approaches 
to  its  depots  and  cars,  for  the  accommo- 
dation of  persons  and  passengers ;  Its  en- 
gineer, who  was  In  charge  of  the  elevator, 
was  competent,  careful,  and  faithful  lo  the 
dischargeof  his  duties;  and  the  company 
used  all  possible  care  and  prudence  In  the 
operation  of  tbeir  railroad  and  elevator, 
for  the  safety  of  the  public  and  Its  em- 


rlthln  the  scope  of  these  pleadlnga,  a 
brief  r^vmfi  of  the  facts  will  suffice.  At 
the  western  terminus  of  defendant's  road 
on  Black  riverthere  Is  adepot  on  the  crest 
of  the  bank,  from  which  there  Is  an  Incline 
track  extending  to  the  water's  edge,  a  dis- 
tance of  about  210  feet.  On  this  incline 
track  a  platform  car  was  operated  In  re- 
ceiving and  discharging  frelgbt,  by  being 
lowered  from  the  top  of  the  bank,  and 
drawn  up  again,  by  meass  of  a  wire  rope, 
one  end  of  which  is  attached  to  the  car, 
and  the  other  Is  passed  around  a  revolv- 
lngdrQm,bymean8of  a  small  engine.  The 
platform  of  this  car  la  18  feet  In  length  and 
8  feet  In  width.  Underneath  It  Is  a  frame, 
to  which  the  trucks  are  attached,  and 
whereby  the  platform  is  elevated  to  a 
height  of  Z%  feet  above  the  Incline  track  at 
the  end  next  to  the  river  bank,  and  of  9% 
feet  at  the  rear  or  outer  end,  so  that  Its 
horizontal  position  Is,  at  all  times,  pre- 
served, during  the  transit  of  the  car  up  or 
down  the  bank.  This  platform  Is  provid- 
ed with  no  seats,  caboose,  or  other  accom- 
modations for  persons  or  passengers,  and 
It  has  no  railings  or  protectors  of  any 
Mnd  adapted  to  the  protection  of  passen- 
gers. The  engine  by  which  the  elevator 
was  moved  np  and  down  the  incline  was 
placed  in  position,  on  the  top  of  the  river 
bank» adjacent  to,  but  not  connected  with. 


the  depot  In  any  way,  and  the  station  of 
the  engineer  who  operated  It  was  also  on 
the  top  of  the  bank.  This  elevator  was 
owned  and  operated  by  the  d^endant,  as 
an  accessory  of  Its  railroad.  In  recdving 
and  discharging  freight,  which  had  been 
transported  on,  or  was  Intended  fur 
transportation  by,  Its  trains.  It  was 
not  designed  for  passengers'  accommoda- 
tion or  travel.  For  several  years  this  rail- 
road extended  only  8  miles  west  of  the 
town  of  Vldalia,  on  the  west  bank  of  the 
Mississippi  river;  but  In  1886  It  was  ex- 
tended 17  miles  further,  to  Black  river. 
After  this  extension  was  made,  quite  a 
considerable  Industry  sprung  up  In  that 
locality,  In  the  v&y  of  the  shipment  and 
sale  of  fish,  proving  alike  profitable  to  the 
fishermen  and  therallroad  company.  The 
fish  are  taken  from  boats,  and  thrown 
upon  the  platform  of  the  elerator  car,  and 
the  fishermen  mount  upon  It,  and  put 
them  In  slatted  boxes,  and  nail  down  the 
tops  preparatory  to  their  transportation. 
The  car  Is  th«i  drawn  up  to  the  tup  of  the 
river  bank,  and  the  boxen  nf  fish  are  there 
transferred  to  the  defendant's  east-bound 
train  for  shlpmrat.  The  deceased  was 
engaged  in  this  Industry  at  the  time  the 
accident  In  question  happraied,  and  on  the 
morning  It  occurred  he  and  his  associates 
bad  Justcompleted  the  boxing  of  a  cargo  of 
fish,  and  were  on  the  platform  when  the 
engineer  of  the  elevator  moved  It  slowly 
up  the  incline.  In  the  usual  manner,  to  a 
point  within  about  26  feet  of  the  top  of 
the  bank,  when,  altogether  without  ad- 
monlldon  to  any  one.  the  wire  rope  parted 
In  twain,  and  the  car  ran  rapidly  down 
the  track,  coming  In  sharp  collision  with 
the  buw  of  a  steam-boat  lying  ashore, 
causing  the  deceased  to  be  hurled  with 
great  violence  against  a  bog  chain,  wher^ 
by  bis  thigh  was  brok^,  and  death  re* 
suited.  Thus  far  there  seems  to  be  no 
practical  dltfermce  of  opinion  among  the 
various  witnesses,  who  were  interrogated, 
but  there  are  several  discrepancies:  (1) 
As  to  whether  the  employee  gave  timely 
warning  of  the  starting  ol  the  train;  (2) 
as  to  the  existence  of  an  established  custom 
on  the  part  of  the  shippers  and  other  per- 
sons to  ride  up  and  down  the  incline  with- 
out protest  on  the  part  of  detttidant'i  em- 

{)loyes  and  agents ;  and  (8)  as  to  tiie  ex- 
stence  of  defendant's  orders  and  notices 
forbidding  such  use  thereof. 

In  considering  tlilBcase,lt  must  bebome 
In  mind  that  the  elevator  and  Incline 
formed  no  part  of  the  railroad  proper,  but 
were  entirely  distinct  and  separate  there- 
from. They  were  operated  Independentiy 
of  each  other,  though  both  were  owned  by 
defendant.  The  elevator  was  designed  ex- 
clusively for  carrying  freight,  and  not  for 
the  transportation  of  passengers  or  pri- 
sons ;  and  the  absence  of  notice  or  warn- 
ing against  Its  use  for  passenger  traffic,  If 
such  was  the  case,  did  not  have  the  effect 
of  establishing  between  such  persons  as 
might  uselt  and  thecompanycontractual, 
or  quasi  contractual,  relations,  as  be- 
tween carrier  and  passenger.  In  nslng 
the  car  as  did  the  deceased,  a  presumption 
Is  raised  against  him  of  being  an  intruder 
or  trespasser  on  tlie  defendant's  property 
without  consent,  and  the  burden  Is  on 
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Mm  to  rebat  It.  Tbe  fact  that  tbe  de- 
oeaeed  bad  deallnfca  with  defendant  does 
not  prove  that  tbereexlsted  between  them 
the  relationB  of  master  and  awvant.  At 
moflt,  liielr  relationB  were  tboBeot  shipper 
and  carrier  of  frelgrht.  But,  from  the  evl- 
dence,  it  ia  clearly  eutabllfihed  that  the  en- 
try ol  tbe  deceased  upon  tfaeelevator  plat- 
form was  but  voluntary  and  grataltous. 
and  done  at  his  own  risk  and  peril,  even 
Iftt  wasnotforblddeu  by thecumpany  and 
Its  employee  expremly.  But  we  think  It  Is 
fully  cstabllsbea,by  afalr  pr^Ktnderanceot 
thete8timony,thatthesnper1ntendent  and 
other  employes  bad  expressly  and  repeated- 
ly prohibited  and  forbidden  persons  and 
shippers  from  riding  on  the  elevator;  that 
the  deceased  was,  only  six  months  prior  to 
t^e  accident,  employed  as  engineer  of  the 
company  In  oi>eratlnK  the  elevator,  and  as 
such  had  personal  knowledge  of  defend- 
ant's  orders  and  instructions  in  this  re- 
spect; and  bis  knowledge  did  not  cease 
with  his  employment.  Whatever  may 
have  been  the  custom  and  usage  In  this  re- 
gard, It  cannot  be  invoked  by  the  heirs 
and  legal  representatives  of  the  deceased, 
as  he  acted  under  his  own  personal  knowl- 
edge ot  the  company's  duapproval  ot  tt, 
and  its  orders  to  the  contrail'.  We  think 
it  also  fnUyproven  that, on  tblspartteolar 
occuslon.the  engtneerdid  give  timely  warn- 
ing of  his  intention  to  start  theelevator  car. 
Though  the  deceased  may  not  have  beard 
the  warning,  he  had  a  good  opportunity 
to  have  done  so,  and  other  persons,  simi- 
larly situated,  did  hear  it.  and  heed  It,  too. 
A  strong  circamstance  proving  Uie  theory 
that  warning  was  given  is  that,  after  the 
car  had  ascended  the  incline  a  short  dis- 
tance, it  was  halted  for  a  moment  In  Its 
ascent,  and  two  persons,  who  were  on  the 
platform,  stepped  oft,  and  only  the  de- 
ceased and  bis  brother  remained  until  the 
rope  subsequently  broke,  and  the  casualty 
occurred.  This  fact  Is  admitted  by  all  the 
witnesses,  and  there  is  no  explanation  of 
their  conduct  acceptable  to  reason,  other 
than  that  they  bad  received  warning,  and 
heeded  it,  and  that  tiie  deceased  and  his 
brother  did  not. 

At  the  time  theelevatorcar  was  started, 
the  deceased  had  completed  the  packing  of 
his  flsh,and  all tliat remained  forhlmtodo 
was  to  go  up  on  tbe  river  bank  to  the  de- 
pot, and  obtain  a  bill  of  lading.  But,  If 
It  had  not  been  completed  at  the  time  of 
starting.  It  certainly  had  been  at  the  time 
the  halt  was  made,  and  his  associates  and 
assistants  got  off.  Tbe  plaintiff's  theory 
Is  this,  quoting  from  her  brief,  at  page  81, 
viz.:  *^It  Is  clear  that  John  A.  Snyder, 
in  mounting  the  car,  and  there  filling, 
with  fish,  the  empty  boxes,  and  nailing 
them  up,  was  not  a  trespasser  nor  a  li- 
censee, but  was  lawfully  engaged  In  a  bus- 
iness mutually  proatable  to  him  and  the 
railroad  company;  was  shipping  bis 
freight  in  tbemanner  expressly  authorized 
by  the  company,  and  was  entitled  to  all 
the  care  due  a  passenger."  During  the 
course  of  the  trial,  her  couns^  requested 
the  judge  to  so  charge  tiie  jury,  but  the 
latter  declined,  and  the  former  excepted. 
In  support  of  their  contention,  counsel 
quote  from  the  notes  found  at  page  462, 
1  Thomp.  Neg.,  and  which  read  as  fol- 


lows, vis.:  "The  general  rule  Is  that,  to 
persons  wtao  are  lawfully  upon  the  track, 
engaged  In  labor,  the  railroad  compazty 
owes  adnlyol  active  vigilance,  and  soch 
persons  have  a  tight  to  become  engrossed 
in  their  labor  to  such  an  extent  that  they 
may  be  oblivions  to  the  approach  ot 
trains,  relying,  as  ttaey  may,  upon  the  per- 
formance of  the  duty  lmi>OBed  by  law  up- 
on the  railroad  company  with  reference 
to  them.  A  person  baring  business  with 
the  railroad  company— e.  g.,  in  loading 
or  unloading  freight— has  a  right  to  oc- 
cupy a  pcHdnon  designated  by  the  com- 
pany's agent,  basarduns  though  it  may 
seem,  relying  upon  the  company's  diligence 
to  protect  him  In  such  position.  Such  a 
person  has  a  right  to  still  presume  that 
the  railroad  company  will  act  in  accord- 
ance ivlth  its  duties,  though  it  has  once 
tailed  to  do  so."  But  the  deceased  was 
not  engaged  In  any  kind  ot  labor  on  the 
defendant's  track,  and  was  not  its  em- 
ploye; and.  although  he  did  have  business 
relations  with  the  railroad  company  re- 
lating to  the  shipment  of  freight,  bis  sole 
duty  was  tu  box  his  fish,  and  place  them 
on  the  platform.  Tbe  contract  of  sate  car- 
riage, and  delivery  of  the  freight,  on  tbe 

{tartol  the  company,  was  complete,  and 
ts  risk  fully  undertcULOi  at  tiiat  moment 
of  time.  No  position  was  designated  by 
the  del«idant  for  the  occupancy  of  tbe  d^ 
ceased,  while  he  was  engaged  lu  the  prep- 
aration of  bis  fish  for  shipment,  and  that 
situation  only  became  basardous  when 
the  car  was  started  up  the  Incline.  He 
was  notified  that  he  was  unauthorized  to 
occupy  that  position  any  longer,  and  he 
could  not  any  longer  TfAy  upon  the  raU- 
road  company  to  protect  him.  After  due 
warning  had  been  given,  and  the  car  had 
moved  from  Its  stationary  position,  and 
commenced  its  ascent  of  the  incline,  4 udsl 
contractual  relations  between  the  deceased 
personally  and  the  ddendant  ceased  eo  io' 
Btanti,  and  his  continued  occupancy  ot  the 
platform  converted  him  into  a  trespasser, 
taking  the  risk  of  bis  own  safety,  and  not 
relying  on  the  company's  protection. 
Hutchinson  on  Carriers,  in  treating  of 
"  who  [Is]  entltlefl  to  beconeldered  as  a  pas- 
senger, "scbys:  "Everypersonbelngcanied 
upon  a  public  conveyance,  nsualU'  em- 
ployed in  the  carriageot  passengers.  Is  pre- 
sumed to  be  lawfully  upon  it  as  a  passen- 
ger; but  It  apMVOn. by blsown solicitation 
or  by  his  own  consent.  Is  carried  upon  a  ve- 
hicle or  con  veyance  which  Is  not  used  for  the 

gurpose  ot  passenger  carriage,  and  this 
e  known  to  him,  there  can  be  no  such 
presumption, although tbeownermay be  a 
common  carrier  ot  passotgers  by  other 
and  different  means  of  con  v^ance. "  Pages 
447,448;  Reary  v.  Rallw&y  Co.,  40  La. 
Ann.  32,  8  South.  Rep.  890.  In  such  a  case, 
the  contributory  negligence  of  the  Injured 
party  being  shown,  the  railroad  company 
Is  only  liable  it,  by  tbe  exercise  of  ordinary- 
care,  it  could  have  prevented  the  accident. 
But  this  liability  has  been  Interpreted  as 
arising  If,  by  the  exercise  of  reasonable  care 
on  the  part  of  the  company,  after  Its  dis- 
covery of  the  danger  in  which  the  injured 
party  stood,  the  accident  could  have  been 
prevented,  and  was  not;  or  If  the  com- 
pany failed  to  discover  the  danger,  by  rea- 
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son  of  reckleasneaB.  careleamess,  or  Inat- 
tentlon  ol  its  employee,  when  the  exereifle 
of  oi'dlnary  care  on  their  part  would  have 
led  to  the  discovery  of  the  danger,  and 
averted  the  calamity.  Such  Is  the  pur- 
ijOTt  of  a  decision  of  the  supreme  court  of 
MIsBonri,  (Harlan  v.  Bailroad  Co.,  65  Mo. 
22,)  which  Thompson  consldov  to  be  the 
most  complete  statement  of  this  doctrine 
lie  has  met  with  In  his  examination  of  It. 
To  the  same  purport  are  the  following 
authorities:  Bailroad  Co.  v.  Norton,  24 
Pa.  St.  465;  Hell  t.  GlandluK,  43  Pa.  St. 
403;  Bailroad  Co.  v. Goldsmith,  47  Ind.  48; 
Railroad  Co.  v.  Huffman.28  Ind.  287;  Ball- 
road  Co.  V.  Collins,  7  Reporter,  158;  Rail- 
road  Co.  V.  Eaton,  S8  Ind.  810;  Bailroad 
Co.  V.  Wolf.  69  Ind.  89. 

Mr.  Thompson,  in  treatlns  thii  ques- 
tion, says:  "  Under  the  mie,  conceding  the 
right  of  afreetracic  to  a  railway  company. 
In  the  event  of  an  lojury  to  atrespa«;Ber  up- 
on Its  line,  it  can  be  held  liable  only  for 
an  act  wlilch  is  wanton,  or  tor  gross  neg- 
ligence in  the  management  of  its  line 
-w^ilch  la  eqnivalent  to  intentional  mis- 
chief. "  1  Thouip.  Neg.  449 ;  citing  Carroll  v. 
Railroad  Co..  18  Mlna.  30,(G11.18:)  Green  v. 
Railroad  Co.,  11  Han,  833;  Herring  v.  Ball- 
road  Co.,  10  Ired.402;  Kenyon  v.  BalJroed 
Co.,  6  Han,  479;  Donaldson  v.  Railroad 
Co.,  21  Minn.  293.  Various  other  autbori- 
tles  and  text-writershave  been  collated  to 
the  same  effect.  InBeach  on  Contributory 
N^llgcnee  we  find  the  principle  annoanced 
thus,  vis.:  "Bnt,  on  the  other  hand,  it  may 
be  ui*ged  that  a  passenger  voluntarily  in 
a  baggage-car,  when  he  might  Just  as  con- 
veniently be  In  the  car  provided  for  bis 
traosportatlon,  is  a  quasi  trespasser.  He 
plainly  has  no  business  In  that  car,  and 
towards  trespassers  a  carrier  ianotboand 
to  exercise  that  high  degree  of  care  and 
drcumapectlon  due  to  his  r^ular  pasaen- 
fsera.  **  Page  160.  In  Pierce  on  Railroads 
we  find  the  rule  formulated  thus,  vlx.: 
**  The  company  has  no  right  to  inflict  wan- 
ton injury  on  persons  who  are  unlawfully 
on  its  location;  and,  where  human  life 
and  limb  are  concerned,  that  Injury  may 
well  be  treated  as  wanton,  subjecting  the 
companyto  damages, when,  although  able 
to  do  so,  they  n^lect  to  arrest  the  engine, 
which  they  have  good  reason  to  believe  it 
will,  without  an  effort  to  stop  it,  result  in 
injury  to  the  wrong-doer. "  Page  380.  In 
Hutchinson  on  Carriers  the  rule  is  thus 
carpfully  stated,  via. :  "The  carrier  is  not 
under  the  same  degree  of  obligation  as  to 
care  and  dlligraiceTo guard  against  injuries 
to  strangen  as  he  la  in  case  of  those 
against  passengers.  His  duty  to  the  for- 
mer Is  governed  by  the  general  principle  of 
law  that  everyone  Is  obliged,  upon  con- 
siderations of  humanity  and  Justice,  to 
conform  his  conduct  to  the  rights  of  oth- 
ers, and,  in  the  prosecution  of  his  lawful 
basiness,  to  use  every  reasonable  precau- 
ttun  to  avoid  their  Injury.  Bat  to  his  paa- 
vengers  is  duetheutmost  care  and  diligence 
which  con  be  bestowed  by  hnman  skill  and 
foresight,  and,  consequently,  that  which 
would  be  culpable  negligence  in  tlie  case 
of  the  passenger  would  not  be  necessari- 
ly so  in  the  case  of  one  to  whom  the  car- 
rier was  under  no  peculiar  obligation." 
Page  447.  I^ott  v.  Railroad  Co..  37  La. 
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Ann.  887;  Beary  v.  Bailroad  Co.,  40  La. 
Ann.  82,  8  South.  Rep.  890;  Bailroad  Co. 
V.  Stout,  17  Wall.  657.  In  Patterson's 
Railway  Accident  Law  the  rule  ia  stated 
to  be  "  that  carrlere  of  passengers  are  not 
answerable  as  Insurers  for  the  safety  of 
theirvehicles  and  appllan^,  but  that  they 
are  liable  only  for  such  accidents  as  may 
happen  from  any  d^ect  therein  which 
might  have  been  prevented  by  the  exercise 
of  due  care  on  their  part;  and  that 'the 
duty  to  take  due  care,  however  widely 
considered  or  rigorously  enforced,  will  not 
subject  the  [company]  to  the  plain  inJuiH 
tlce  of  being  compelled  by  the  law  to  make 
reparation  for  a  disaster  arising  from  a 
latent  detect  In  the  macfainoy  which  tbv^ 
are  obliged  to  use,  which  no  hntaan  skiu 
or  care  could  either  have  prevented  or  di- 
rected,' "  (page  234;)  quoting  from  Read- 
head  v.  Railway  Co.,  L.  B.  2  Q.  B.  412,  L. 
R.  4  Q.  B.  S79. 

This  being  the  rule  in  reference  to  passen- 
gers, it  la  more  liberal  with  regard  to 
strangers  and  trespassers.  We  think  the 
foregoing  authorities  are  condn^ve  on 
thla  question ;  and,  under  the  evidence  re- 
cited, the  act  of  the  defendant  was  In  no 
sense  wanton.  The  accident  was  the  re- 
sult of  the  sadden  breaking  of  tfae  wire 
rope,  of  the  latent  ddects  of  which  Its  em- 
ployee were  apparently  Ignorant.  Noth- 
ing in  the  situation  or  surrounding  clr- 
cnmstancee  indicated  a  neceasity  for 
more  care  and  caution  than  wasezerdaed. 
The  verdict  and Jndgment  appealed  from 
are  erroneous.  It  Is  therefore  ordered  and 
decreed  that  the  Judgment  appealed  from 
be  reversed,  and  it  ts  now  ordered  that 
the  plaintiff's  demand  be  r^ected,  at  her 
cost  in  both  courts. 


Succeesion  of  Iajitla^ 

(.Supnmt  Court  of  Louitianet.  Kaceh  17,  1800: 

42  La.  Ann.) 

ApfbUi— Fn.nTO  Trahscript — Dishissai. 

1.  Tho  failure  to  file  a  tranaadpt  of  anpeal  aea- 
lonably,  on  a  regularly  obtained  and  perfected  ap. 
peal,  li  eqnivalent  to  an  abandonmeniof  the  same, 
and  warrants  the  dlsmisBal  of  another  ftlmUar  ap- 
peal, subsequently  obtained. 

2.  The  fact  that  the  original  record  was  lost  or 
mislaid  is  no  justification  for  snob  failnre. 

8.  On  a  proper  showing,  tfae  appellant  oonld 
have  asked  for  and  obtained  an  extension  of  time^ 
wbtoh  was  not  done.  The  omission  implies  ne^li- 
genoe  and  fault  on  the  part  of  appellante,  and 
abandonment  of  the  first  appeal,  wtaloh  anthorina 
the  dismissal  of  the  second  one. 

{Syllalnu  by  the  Court.) 

Appeal  from  civil  dlatrict  conrt,  parish 

of  Orleans ;  Riohtob,  Judge. 

X.  S.  Benedict,  for  appellant.  A.  Tfa- 
8ot  and  B.  P.  Dart,  for  appellee. 

ON  MOTION  TO  DrSMIBS. 

Bermttdbe, C.  J .  Themotionchargesthat 
the  appeal  was  taken  after  a  previouB  one 
had  been  obtained,  perfected,  and  aban- 
doned. It  appears  that  a  devolnting  ap- 
peal was  asked  on  December  5, 188d,  rfr- 
tumable  on  the  third  Monday  of  the  name 
month,  and  the  bond  required  was  fur- 
nished ;  that  the  transcript  of  appeal  was 
not  filed  within  the  legal  delay;  that, 
alter  tfae  return-day  had  gone  by,  the 
same  party  sought  and  obtidnj»d  another 
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like  appeal,  on  January  6, 1890,  retnmable 
on  the  third  Monday  of  uie  same  month, 
and  that  the  proper  bond  was  executed. 
Under  this  last  appeal  the  transcript  was 
filed  here  on  January  17, 1R90.  The  appel- 
lant claims  that  the  motion  ahuiild  not 
prevail,  and  avers  that,  under  the  first  ap- 
peal, the  transcript  was  not  filed  here,  be> 
caase  the  ori^nal  record,  needed  for  tran- 
KripUon,  could  not  be  found  in  the  clerk's 
office  below;  that  the  fact  Is  that,  during 
the  time  when  !t  could  bare  been  copied, 
It  w  as  In  the  office  of  one  of  the  counsel  for 
appellee  knowingly,  who  apoloi^zed  for 
Its  having  beeai  there  in  his  office,  and  of- 
fered a  waiver,  which  afterwards  was  de- 
livered. On  the  other  band,  counsel  for 
appellee  8eny  having  given  any  consent  fn 
the  premises.  Affidavits  and  counter-affl- 
davltsfrom  the  cleric,  andthela  wyera  Jn  the 
case,  have  been  submitted,  we  ought 
not,  perhaps, to  haveexamlned  them,  bat, 
after  doing  so,  we  are  unable  to  inter  from 
them  any  Jnstiflcatlon  of  appellant's 
course,  particularly  as  there  existed  a 
plain  and  adequate  remedy  at  hand.  H 
the  transcript  ander  the  first  appeal  was 
not  ready  tor  filing  here  on  the  return- 
day,  the  appellant  oufrht  to  have  made  In 
this  court  a  showing  of  the  loss,  or  mis- 
laying of  the  original  papers,  and  an  ex- 
tension of  time  would  have  been  allowed. 
This  was  not  done.  The  omission  implies 
negligence  on  the  part  of  the  appellant,  and 
an  abandonment  by  her  of  the  first  ap- 
peal, which  warrants  the  dlsmliiaal  of  the 
second  one.  Appeal  dismissed. 

Behearlng  refuwd. 


Ubtkopoutak  Bank  v,  Bount  et  al. 

(Smprmne  Court  of  LouMana.  Msreh  17,  1690. 
.  a  La.  Ann.) 

KSOOTIABLB  IVBTBTnmrrS  —  PDBOHASBKS  A9TSB 

Uatubitt. 

1.  Be  who  takes  a  note  past  due  aoqnirea  it 
burdened  witb  all  the  aQOittea  to  which  It  is  sub- 
ject. 

2.  A  note,  paid  by  Its  drawer  shortly  after  It 
wa»  issued,  woicli  falls  into  the  hauds  of  a  third 
party,  who  disposes  of  it  after  its  maturity,  passes 
inoumbered  with  such  equities,  although  it  bears 
IndorsemeotB  by  such  party  tbat  Interest  has  beeo 
paid  on  it  to  certain  dates. 

8.  In  the  absence  of  proof  that  the  payment  of 
the  note  was  extended  before  maturity  ey  oonsenl 
of  partlea,  tlia  b«nsfar«e  cannot  be  protected. 
(Sv^lobtu  by  the  Court) 

Appeal  from  civil  district  court*  parish 
of  Orleans;  Riubtor,  Judge. 

Buck,  Dlnkelspiel  &  Hart,  for  app^ant. 
Ames  &  VUler6,  lor  appellees. 

Bebuudbz,  C.  J.  This  Is  a  suit  against 
the  widow  and  heirs  of  E.  Bouny  to  hold 
them  liable  on  his  note  of  $8,000,'  secured 
by  vendor's  privilege  and  special  mort- 

gage,  dated  November  14, 18M5,  and  paya- 
le  one  year  after  date.  The  defense  is 
payment  or  compensation,  In  the  altema- 
tlTe.  From  a  Judgment  In  tavor  of  de- 
fendants, the  plaintiff  appeals. 

The  contention  is  that  plaintiff  acquired 
the  note  after  its  maturity,  subject  to  the 
equities  between  the  drawer  and  the  trans- 
ferring holder  at  the  time,  and  that,  as 
tha  note  was  paid  by  the  drawer  after  It 


was  issaed,  or.  If  not  so  paid,  was  extin- 
guished bycompeasatloa  against  the  trans- 
ferrer to  the  bank,  the  note  has  do  exist- 
ence, and  the  plaintiff  cannot  recover. 

On  the  14th  of  November,  1885,  Emlle 
Bouny  purchased  from  H.  L.  Casey  the 
property  described  In  the  petition;  the 
vendor  being  repreaentedby  his  agent,  Mrs. 
Leontlne  Strang,  wife  of  £.  J.  Strang. 
The  sale  was  made  oneredlt;  thepnivhas- 
er  furnishing  a  note  of  98,000,  payable  one 
year  oft^  date.  On  the  day  of  the  sale,  Mrs. 
Strang  received  a  cheek  of  Emlle  Bouny 
tor  fB.OOO  in  payment  of  said  note  on  the 
property,  and  a  check  of  $105  in  payment 
of  some  furniture  sold  to  Bouny.  On  the 
sameday,two  checks  of  Emlle  Bouny— one 
for  f3,000,  and  one  for  f  10&— were  present- 
ed by  Mrs.  Strang  to  the  Branch  Deposi- 
tory of  the  State  Bank,  and  same  was 
certified.  The  testlmonyot  thebook-keM>- 
er  of  said  bank  shows  that  said  checks 
were  paid.  The  book-keeper  of  the  Loui- 
siana National  Bank  testtflea  that  on  the 
same  day  Mrs.  Leontlne  Strang  made  a 
deposit  of  t3.10&.  J.  y.  COiarpentler  was 
the  clerk  of  Smile  Bonny.  On  the  18tb  ot 
June,  1888,  after  the  matm4tyot  said  note, 
Charpentler  pledged  same  to  the  plain  tiffs. 
Charpentier,  on  the  4tli  of  Deceniber,  1885, 
purchased  Benny's  business  tor  $24,000, 
payable  $200  per  month. 

After  the  death  of  Bouny,  his  widow 
collected  $5,024.86  on  his  life  Insurance,  de- 

Eoslted  the  money  for  sate-heeplng  or  for 
Lveatment  with  Charpentier,  who  gave  her 
his  note  for  a  like  amount.  The  note  sued 
on  bears  two  Indoraementa,  showing  "In- 
terest paid  up  to  14th  Nov.,  1886,"  and  "to 
14th  Nov..  1887,"  signed  by  J.  V.  Charpen- 
tier alone.  There  Is  nothlngtoshow  when 
those  Indorsements  were  made,  and  that 
they  were  authorized  by  Bouny,  or  any 
one  representing  him  or  hia  succession. 
Had  It  been  proved  that  the  payment  of 
the  note  had  been  extended,  by  consent  of 
parties,  before  Its  maturity,  the  plalntltt 
would  be  protected,  as  an  Innocent  pur- 
chaser before  maturity,  against  the  de- 
fenses now  set  up;  but.  In  the  absence  ot 
such  proof  of  extension  by  consent  before 
dishonor,  the  plaintiff  must  be  dealt  with, 
under  the  well-established  rule  of  taw,  as 
having  acquired  after  dishonor,  lacum- 
bered  with  the  eqnlttea  Bet  up  by  the  de- 
fendant, which  therefore  mnat  prevail. 
Judgmrait  affirmed. 

Behearlng  refused. 

State  ex  ret.  Poch£  t.  Judob  Twehtt- 
SixTH  Judicial  District  Coubt. 

(Supreme  Court  of  JLoutslono.  Mandi  17,  UBOs. 

43  La.  Ann.) 

Appbax— PiKAL  Okdbr— Rbcttsatioh  or  JUMB. 

1.  A  judgment  overmUngr  the  reoUBatbm  of  the 
regular  jud^  of  a  court  la  not  in  Ita  nature  Inte^ 
locutory,  but  flnaL 

2.  BuohjudgmentcanbesnspeniiTelyappeslsd 
from. 

(SyUobuM  hu  the  Coram.) 

R.  N.  Lewis,  tor  rrtator.  B-  M.  Pagb, 
for  respondent. 

Bebmudbz,  C.  J.  This  la  an  application 
for  a  mandjimiis.  The  complaint  la  that 
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the  defendant  Jndge  reduMto  grant  a  sns- 
penslTe  appeal  from  a  decree  rendered  by 
talai,  as  Jadfce  ad  hoc,  orerrulinK  a  plea  of 
recusation,  on  the  ^ronnd  of  Interest,  of 
the  Judge  of  the  twenty-second  }udlcial  dls- 
trtct,  In  a  case  In  which  the  relator  la 
plaintiff,  and  which  the  respondent  Judge 
was  caUed  on  by  the  recused  Jadffe  to  con- 
sider and  determine.  The  averments  are 
that  the  decree  tbns  rendered  is  a  final 
Judgment,  and  tbat.  If  It  be  not  such,  bat 
a  mere  Interlocutory  decree,  It  1b  one 
which.  If  executed,  would  cause  Irrepara- 
ble Injnry.  It  is  therefore  concluded  that. 
In  either  case,  a  suspensire  api>eal  lies. 
The  Judge  ad  boo  returns  that  the  suspen- 
sire  appeal  was  denied,  because  the  recu- 
sation, being  In  the  nature  of  a  plea  to  the 
jarlsdlc^oQ,  could  slve  rise  only  to  on  In- 
terlocutOTy  judgment,  wtilcb  could  not 
work  Irreparable  Injury,  for  the  reason 
that  the  right  of  the  relator  to  appeal  from 
tbe  final  Judgment  on  the  merits  involTes 
tbat  of  i-eview  of  all  Interlocutory  decrees 
rendered  in  the  case,  and  that  the  relator's 
application  should  be  denied.  In  order  to 
determine  properly  the  question  tbvs  pre- 
sented. It  is  essential  to  ascertain  the  nat- 
ure and  character  of  the  decree  rendered. 
It  is  clear  that  the  decree  is  eitheran  Inter- 
locutory or  a  final  adjudication.  It  can- 
not be  both.  It  must  be  either.  As  It  Is 
not  the  former,  it  ie  the  latter.  The  ques- 
tion raised  by  the  plea  of  recusation 
strictly  does  not  appertain  to  the  contro- 
versy between  the  litigants,  and  its  deter- 
mination can  have  no  bearing  on  the  is- 
sues presented  by  them  on  the  merits  of 
the  suit.  It  does  not  grow  from*  those  lb- 
sues  directly  or  indirectly,  although  It 
arises  and  is  presented  In  tbe  progress  of 
tbe  case.  It  la  in  tlie  nature  of  a  proceed- 
ing for  contempt,  which,  although  it  be 
taken  In  the  course  of  tbe  suit*  does  not 
form  part  of  It,  and  la  altogetbw  bide- 
pendent  from  It.  In  re  Wood,  80  La. 
Ann.  672.  An  interlocutory  Judgment 
is  one  which  does  not  decide  on  tbe  mer- 
its. It  is  either  ancillary  to,  or  exec- 
utory of,  the  final  and  complete  adjudica- 
tion of  the  case.  Code  Frac.  art.  688.  A 
final  judgment  Is  that  by  which  the  rights 
of  the  parties  at  issue  on  the  merits  of  the 
suit  are  adjudicated  upon,  and  which  may 
acqnlretheforceot  Tesadjadicata.  Id.art. 
68»;  Gary  r.  Richardson.  85  La.  Ann.  BOB. 
The  matter  at  Issue,  on  the  plea  of  recusa- 
tion, in  no  way  relates  to  the  persons  of 
the  litigants,  or  to  any  subject  Involved 
In  tbe  controversy  between  them.  It  af- 
fects, not  the  court,  whose  Jurisdiction  is 
not  attacked,  but  the  Jndge  of  the  court 
whose  competency  is  assailed  on  tbe 
ground  of  Interefit.  Whether  the  plea  is 
well  or  til  founded  is  a  question  which  can 
In  no  manner  influence  the  Judgment  on 
tbe  merits  of  tbe  litigation,  or  on  any  sub- 
ject growing  out  of  the  differences  of  the 
parties  touching  the  same. 

Tbere  is  but  one  question  raised,  and  It 
concerns  the  qualification  of  the  regular 
Judge.  A  judgment  on  that  Issue  cannot 
be  Interlocutory,  for  Bucb  Judgment  would 
Imply  a  final  judgment  in  ftitaro.  As  the 
question  raised,  when  once  decided,  la  no 
more  to  recur,  It  follows  that  the  Judg- 
ment on  it  would  be  and  Is  a  final  Judg- 
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ment  on  that  issue.  U  it  were  an  tnterloc- 
ntory  decree,  it  wonld  not  be  appealed 
fropi  suspenslvety,  for  the  reason  that  the 
execution  of  It  wonld  not  work  an  Irrepa- 
rable Injury;  aSiOnanappealfromtbefinal 
Judgment  In  the  case,  the  ruling  on  the 
question  of  recusation  could  be  revised, 
and.  if  found  erroneous,  would  be  avoid- 
ed, and  the  case  remanded  for  other  pro- 
iteedlngs.  El^ds  v.  Oagn$,  88I<b.  Anii.889. 
From  this  stand-point,  the  anomalous, 
and  to  some  extent  apparently  discord- 
ant, views  expressed  by  tbe  previous 
courts  and  the  present  one,  on  kindred 
questions  can  well  be  reconciled  and  har- 
monised. While  we  consider  It  unnecessa- 
ry to  illustrate  and  establish  this  conclu- 
sion, we  think  that  It  is  proper  to  state 
that  the  declifion  of  tbe  old  court  in  Jarrean 
V.  Choppln,  6  La.  188.  Is  not  authority  to 
show  tbat  tbe  refusal  of  the  jndge  in  that 
suit  to  transfer  the  case  to  another  judge, 
he  and  the  pariah  judge  having  recused 
themselves  as  having  been  of  counsel,  was 
viewed  as  an  interlocutory  decree,  from 
which  a  suspensive  appeal  could  lie.  It 
was  an  exceptional  (*ae6.  The  jndge  had 
not  arbitrarily  refused  to  transfer,  but 
had  declined  the  demeuid,  because  thereu- 
Isted  then  no  law  authorizing  it.  Tbe  8U< 
preme  court  did  not  bold  that  it  was  an 
Interlocutory  decree.  It  considered,  on 
the  contrary,  that  it  was  a  final  judgment 
of  which  the  party  It  aggrieved  could  com- 

Slain,  as  its  effect  woidd  be  tosuspend  the 
tigatlott  Indefinitely.  It  thought  that  It 
was  a  Judgment  capable  of  working  an  In- 
Jury,  and  tbat  it  could  be  reviewed  on  ap- 
peal. It  declined  to  dismiss,  and  main- 
tained the  appeal,  holding,  on  the  merits, 
that  the  Issue  presented  a  eaaaa  onitsaua, 
and  affirming,  ther^ore,  the  judgment  ap- 
pealed from.  The  error  of  the  district 
judge  consists  In  assimilating  that  case  to 
one  in  which  a  plea  to  tbe  jurisdiction  of 
the  court  is  filed.  In  this  case  no  Judg- 
ment could  be  rendered  dismissing  the 
suit,  because  of  the  comoetency  of  the 
judge,  while  In  the  case  stafad  that  sort  of 
Judgment  could  be  rendered.  It  is  there- 
fore ordered  and  decreed  that  the  restrain- 
ing order  herein  made  in  limine  be  main- 
tained, and  that  tbe  alternative  manda- 
mus issued  be  made  peremptory,  and  that, 
accordingly,  the  suspensive  appeal  asked 
begranted  by  the  respondent  Judfl^  ad  hoc, 
on  appellant's  complying  with  legal  r»- 
quiremmts.  Jtfaiif/amns  pwemptozar. 

PochA,  J.,  recuses  himself. 

KBLLBB  T.  SBBZiHIRa. 

(Sumnma  Ootut  of  LovMana.  Uandi  17,  ISQOb 
a  Ll  Amu) 

BomTDXRIBS— EaTABLIBHHBITT  BT  StATOTOBT  PkO- 
CBBDINOS. 

1.  Where  tbe  parties  are  ownera  of  continions 
estates,  and  where  tbe  only  qnestlon  to  be  aetw- 
mined  1b  the  boundary  between  the  two,  tiie  action 
Is  one  of  boandary,  and  regulated  by  the  provla- 
ions  of  Utle  C,  bk.  2,  Rev.  CivU  Code. 

S.  Id  aa  action  of  boundary,  queetioiu  of  own- 
ership are  not  in  Issue,  unless  founded  on  a  pr^ 
scriptton  of  SO  years,  and  titles  are  referred  on^ 
to  establish  boundaries,  and  cot  as  affecUng  own- 
ership. 

8.  Where  parties  derive  from  ftComnumaY^*'^* 
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tbe  elder  title  nrnst  be  first  latlsfled,  and,  wben 
that  title  oODTCTB  s  ftjBSd  quantity  of  land,  the 
holder  1b  entitled  to  take  mich  qaanUty. 

4.  Wbea  an  owner  sells  from  a  lar^r  tract  a 
fixed  quantity  of  land,  to  be  out  off  from  one  aide 
by  a  line  thereafter  to  be  fixed,  tbe  fact  that  be 
■ubaequently  seUa  a  part  of  the  same  land  to  a 
third  person  does  not  destroy  his  obligatlcm  to  give 
the  fl»t  pnrcbaaer  his  quaatlty,  and  to  so  run  the 
lines  as  to  give  sncb  quantity. 
{SyUabua  by  the  Court.) 

Bead  &  Ooodale,  for  appellant.  Kem&n 
A  Ta^loFt  for  appellee. 

Fbnnkb,  J.  Appeal  from  the  district 
court  for  the  parish  of  East  Baton  Bodkc. 
Althoagh  the  plaintitt  makes  some  effort 
to  invest  this  action  with  the  characteris- 
tics of  the  action  of  Jactitation  under  bis 
petition,  converted  into  the  petitory  ac- 
tion by  tbe  pleading  of  defoidant,  it  u.  In 
substance,  notblnfc  more  nor  less  than  an 
action  of  boundary  r^ulated  bytitle5,bk. 
2.  of  the  Revised  Civil  Code.  The  parties 
areowners  of  contiguous  estates.  Neither 
questions  the  title  of  the  other.  Tbe  only 
dlRerence  bet  ween  them  Is  as  to  tbe  proper 
boundary  line  between  the  two,  and  that 
is  the  only  question  to  he  settled  in  this 
suit.  This  eliminates  all  qnestionfl  of  title, 
of  registry,  and  of  prescription,  «xcept  the 
single  prescription  of  w  years,  which, 
tbuusrh  pleaded  by  plaintiff,  has  not  a 
shadow  of  foundation.  The  question  is  to 
l>e  decided  according  to  the  actual  titles, 
which  neither  party  is  permitted  to  dispute. 
Rev.  avU  Code,  arts.  825,  841,  843.  845,  852; 
Andrews  t.  Knox*  10  La.  Ann.  604.  Plain* 
tiff  alleges  that  a  certain  hedge  was  fixed 
as  a  boundary  line  between  two  places  by 
special  covenant  between  antecedent  own- 
ers, the  authors  of  the  respective  titles  of 
himself  and  defendant,  which  has  ever 
since  been  recognised  as  the  boundary. 
Defendant  specially  denies  this  averment, 
and  makes  the  counter-allegation  that  the 
line  claimed  by  blm  bad  been  long  estab- 
lished, and  recc^ised  by  antecedent  an. 
ttaors  of  the  respective  titles.  Plaintiff  ad- 
daces  no  serlonB evidence  in  support  of  the 
special  coTenant  fixing  the  hedge  as  the 
boundary.  The  evidence  in  support  of  de- 
fendant's counter-averraent  is  very  much 
stronger.  The  judge  appointed  a  sworn 
surveyor  to  fix  the  limits,  under  article  883 
et  seq.  of  the  Code,  whose  report  fixed  the 
line  claimed  by  defendant.  This  report, 
thoDgh  opposed  by  plaintiff,  was  homolo- 
gated by  the  judge  who  rendered  judg- 
ment accordingly.  The  parties  derived  from 
a  common  author,  who  owned  the  whole 
property.  Defendant's  title  is  the  more 
ancient,  being  derived  from  a  sale,  by  the 
common  anthor,  of  550  acres  from  tbe 
eesteru  end  of  tbe  Neville  tract,  the  west- 
em  boundary,  (the  line  in  dispute,)  to  be- 
|rin  at  a  beech  tree  on  a  line  marked  "  T  A 
R, "  on  an  antecedent  plat,  and  to  be  there- 
after run  by  a  competent  surveyor.  Flain- 
tiO's  subsequent  title  begins  by  a  subse- 
quent sale  from  the  samecommon  author, 
which  conveyed  550  acres,  more  or  less, 
and  declared  Its  boundary  on  this  side  to 
be  by  tbe  Macaulay  tract,  which  Is  that 
now  owned  by  defendant. 

Under  tbe  foregoing  statement,  if  It 
stood  alone,  there  could  be  no  difficulty, 
under  the  Code,  In  fixing  tbe  line.  The  de- 


fendant having  the  elder  title,  and  receiv- 
ing a  fixed  quantity  of  land,  articles  847 
and  849  would  conclusively  require  that  his 
title  should  prevail,  and  that-  a  line  shunld 
be  so  mn  from  the  beech  tree,  fixed  as  the 
terminal  point,  in  such  direction  as  to 
give  htm  550  acres  of  land.  Tbe  only  com- 
plication Is  that,  at  tbe  time  of  the  sale 
by  the  common  author  to  Macaulay,  the 
former  owned  a  tract  of  20  acres,  which, 
under  the  general  description  contained 
in  tbe  title,  would  have  been  In^nded  in 
tbe  S60  acres  sold.  The  tract  was  sepa- 
rated from  tbe  rest  by  a  public  road.  A 
few  months  after  the  sale  to  Macanlay, 
the  common  anthor  made  a  sale  of  these 
20  acres  to  a  third  person,  who  and  his 
successors  have  ever  since  held  and  poa* 
sessed  the  same  without  dispute.  This  did 
not  diminish  thecommon  author's  obliga- 
tion to  give  Macaulay  the  full  extent  of 
the  ^  acres  conveyed  to  Mm ;  and  as  the 
sale  of  the  SO  acres  took  place  long  before 
the  subsequent  sale  to  plaintiff's  author, 
and  as  be  was  under  this  obligation  at  the 
time  of  said  sale,  we  think  the  sale  of  so 
many  acres,  more  or  less,  bounded  by  tbe 
Macaulay  tract,  meant  the  boundary  to 
wbleb  Macanlc^  was  entitled  nnder  tbe 
above  facts,  and  nnder  the  titles  as  they 
stood  at  that  date,  which  showed  sales 
of  550  acres  to  Macaulay,  and  of  20  acres 
to  a  third  person.  There  is  strong  evi- 
dence in  the  record  to  show  that  this  was 
the  understanding  of  the  adjacent  propri- 
etors, both  before  and  after  the  sale  to 
plalntlfl's  first  separate  author,  who  was 
himself  an  beirof  the  common  anthur,  and 
familial' with  all  the  circumstances.  Tbe 
testimony  of  sncb  respectable  and  Intelli- 
gent witnesses  as  Mr.  Robert  T.  Yonng, 
Mr.  McHugb,  Mr.  Chance,  Dr.  Mills,  and 
others,  who  were  directly  connected  with 
the  transactions  from  the  beginning, 
strongly  confirms  this  view,  and  estab- 
lishes the  line  claimed  by  defendant,  al- 
lowed fay  tiie  surveyor,  and  approved  by 
the  Judge.  The  line  claimed  by  plaintUI 
wonid  cut  off  from  defendant,  not  only 
the  20  acres,  but  more  than  80  additional 
acres;  while  the  line  claimed  by  defendant 
gives  him  only  550  48-100  acres;  and  the 
fact  that  several  titles  ind^endant's  chain 
give  him  preclselythatexcesslvefraction  is 
confirmatory  proof  that  the  line  must 
have  been  so  fixed  as  claimed.  On  the 
whole,  wethtnk  the  judgment  conforms  to 
both  the  law  and  Jastloe  ol  the  cassh 
J  ndgment  affirmed. 

Rehearing  xefnsed. 


State  v.  Johnson. 

(Supreme  Oaun  af  Loxiisiana.  April  7,  ISBOL 

42  La.  Anno 

Indicthbni' — Resistino  Oftiobb. 
An  indictment,  under  a  statute,  must  set 
forth  tbe  particular  facts  and  oinnuastancee  wUoh, 
under  the  terms  of  the  statntSi  are  easenUal  to 
constitute  tbe  crime  charged. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  Do 
Soto;  Hall,  Judge. 

J.  G.  Fugh  and  Tbe  Attoraex  Oener&J, 
for  the  Stat&  C.      EUaa,  tor  appellee. 
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Fenxss,  J.  Appeal  from  the  district 
eotirt  for  the  parish  uf  De  Soto.  The  state 
appeals  from  a  Judsment  qnaahing  the  In- 
dictment. The  act  No.  11  ol  1882  defines 
and  punishes  the  offense  of  resistlne  or  as- 
saulting ano£Bcer  of  the  state  "  while  serv- 
iuK,  or  attempting  to  serve  or  execute,  the 
prucesv,  writ,  or  order  of  any  conrL  "  The 
Indictment  charged  accused  with  "assault- 
Ins"  and  wttii  "reidstlng"  an  officer  of  the 
town  of  Mansfield  designated  as  a  "con- 
stable, marshal,  and  peace-officer,"  he"be- 
iuf:  then  and  there  In  due  and  the  legal  exe- 
cutlonof  said  office."  Leavlngontof  view 
the  question  as  to  whether  the  town  officer 
Is  an  "officer  of  the  state,"  within  the 
meaning  of  the  statute,  It  Is  clear  that  the 
Indictment  Is  fatally  defective  In  not  charg- 
ing that  the  officer  assaulted  and  resisted 
was  then  "  serving,  or  attemptluK  to  serve 
or  execute,  the  process,  writ,  or  order  of 
soniecoart."  The  averment  that  ho  was 
engaged  In  **  due  and  legal  execution  of  his 
office"  might  well  be  satisfied  by  his  en- 
gagement in  performing  other  duties 
thereof  not  connected  with  the  service  of 
any  process  of  court.  "The  Indictment," 
sayB  Bishop,  "'ought  to  contain  a  com- 
plete description  of  such  facts  and  circum- 
stances as  constitute  the  crime,  without 
inconsistency  or  repugnancy.'  In  other 
words,  It  should  distinctly  specify  every- 
thing which  enters  Into  the  offense."  1 
Blsh.  Grim.  Froc.  S  609.  "An  Indtctment 
under  a  statute  ought,  with  certainty  and 
preclidon,to  charge  defendant  with  having 
committed  or  omitted  the  acts  under  the 
circumstances  and  with  the  intent  men- 
tioned In  the  statute."  State  v.  Stiles,  6 
La.  Ann.  324;  State  v.  Sheppard.  88  La. 
Ann.  1216.  The  Indictment  here  was  fatal- 
ly defe*»tlve. 

Judgment  affirmed. 


Bench  et  aJ.  y.  Kebnan  et  al. 

VSuprame  Court  of  Louiaiana.    April  7,  IBSO. 

*i  La.  Ann.) 

Braats  or  SunsTT— MoRTOAocfr— PATiiiirr— A^ 

PLICATIOK. 

1.  Suretyship  evidenced  in  writing  must  be 
enforced,  in  the  aluenco  of  documentary  proof  or 
niieqniTOcal  oral  testimonrdestructlveof  the  oon- 
tnct. 

S.  Charges  that  the  surety  was  induced,  fey 
fraudulent  representations,  to  obligate  hlmselT, 
must  be  established  by  irrefutable  affirmative 
proof  implicating  the  orraltor,  to  uptomthe  others 
wise  uneqnlvooal  and  absfdnts  agreement. 

8.  Proceeds  of  a  judicial  aala  most  be  «>plied 
to  the  payment  of  mortgage  olidms  aooording  to 
their  respective  ranlu,  to  be  ssoertalned  by  the 
dates  of  registry. 

4.  A  surety  has  the  right  to  compel  the  fflvd- 
ttor  to  credit  his  clidm  wlto  unounta  which  he  has 
received,  but  Improperly  ai^Ued. 

ON  UHBiJUlCek 
Tbe  f^lure  of  the  owner  of  a  note  secured 
by  vendor's  privilege  on  certain  lots  to  aver  and 
enforce  expressly,  amounts  to  a  waiver  of  the 
same,  in  an  acUon  brooght  by  btm  on  the  same 
note  secnred  by  a  different  act  on  tbe  same  and 
other  lots,  when  he  alleges  only  the  second  aot, 
and  has  all  tbe  lota  sold  in  plobo.  In  such  a  case 
it  la  impossible  to  discriminate  what  portion  of 
the  proceeds  of  sale  could  accrue  to  the  note  se- 
cured by  vendor's  privilege  on  part  of  the  lota. 
(SyltnintM  by  the  Cotirt.) 

Appeal  from  civil  district  court,  parish 
u(  Orieaiu;  D.  C.  Uohbos,  Judge. 


Harry  B.  HalL  for  ^pellant.  IT.  S, 
Benedict  and  H.  C.  Cqy^.for  appellee. 

BBBUtTDS]!.  C.  J.  The  object  of  thle  salt 
is  to  recover  a  Judgment  against  Keenan 
&  Slawson,  a«  drawers  uf  a  mortgage 
note  of  98,100,  with  interest  and  attorney's 
fees,  and  against  Patrick  Egan,  as  sure- 
ty, for  tbe  same  amount.  The  plaintiffs 
seek  to  have  annulled  certain  convey- 
ances of  real  estate  made  by  Kgan  with  a 
view  to  place  the  same  beyond  the  reach  of 
his  creditors,  to  several  parties  who  were 
made  defendants.  Prom  a  Judgment  in 
favor  of  plaintiffs,  less  a  credit  of  $550,  all 
the  defendants,  save  Keenan  A:  Slawson, 
have  appealed.  The  defense  of  Egan  Is 
that  he  was  Induced  by  fraudulent  repre* 
sentatlons,  made  by  one  of  the  plt^ntitrs, 
to  become  surely  on  tb«  note,  and  that, 
if  he  fail  in  establishing  this,  the  note 
ought  to  have  been  credited,  so  as  to  be 
reduced  to  $1,176.26  The  otherdefendants 
were  condemned  on  interrogatories  on 
facts  and  articles,  which,  remaining  unan- 
swered, were  taken  pro  confesals;  but 
practically  they  do  not  defend  themselves, 
their  fate  being  linked  with  Egan's.  There 
can  be  no  doubt  -Qiat  Egan  bound  him- 
self as  surety  on  the  note  of  $8,100  sued 
on,  but  the  conflicting  proof  adduced  by 
him  to  show  that  he  consented  so  to  t>e 
on  fraudulent  representations  of  one  of 
the  platntltrs  was  not  deemed  sufficient 
by  the  district  Judge  to  relieve  him.  Id 
such  cases,  tbe  best  proof  should  be  a 
written  instrument,  and,  in  driault,  evi- 
dence of  equal  Import  and*  efficacy,  to  say 
tbe  least.  It  may  be  that  Egan  was  in- 
duced as  he  says  he  was:  but,  as  he 
bound  himself,  so  must  he  remain,  unless 
he  shows  unequivocally  that  he  neverwas 
BO,  under  circumstances  which  bind  the 
party  seeking  to  hold  him  liable. 

The  only  serious  question  In  the  case 
relates  to  the  credit  cliUmed  by  E^an. 
The  record  shovra  that  on  June  14. 1884. 
Eeenau  &  Slawson  Issued  to  the  plaintiffs 
four  notes,  two  for  $8,000  each,  onefor  $4,- 
000,  and  another  for  $8,100,  payable  at 
different  dates,  and  secured  by  mortgage 
on  ten  certain  improved  lots  of  ground 
in  New  Orleans,  the  first  three  notes  at  the 
time,  and  the  last  note  subseqnently,  in- 
dorsed by  Patrick  Eganas  surety;  theact 
of  mortgage  dated  June  14, 1884,  being  re< 
corded  In  the  mortgage  office  on  June  16th 
following.  The  two  notes  of  $8,000  each 
were  subsequently  paid.  In  August,  1887, 
proceedings  vta  exeratlva  were  brought  for 
the  use  of  plnlntilfa  by  Benedict  in  two 
notes  of  Keenan  He  Slawson,  one  lor  $8,250, 
ana  anotiier  for  $1,890,  claimed  by  htm  to 
be  secured  by  mortgage  on  the  same  ten 
lots  by  act  dated  June  14, 1884,  the  same 
being  recorded  in  the  mortgage  office 
three  days  later,  /.  e.,  on  tbe  17th.  The 
lots  were  seized  and  sold,  realizing  $16,000, 
which  were  distributed  as  follows: 

City  and  state  taxes  t  2,388  S6 

A  vendor's  note  In  capital,  interest,  eto.  1,170  SB 

Another  like  note   1,086  BS 

The  notes  sued  on,  9S,2S0  and  11,800,  and 

interest.   $,7K  OT 

The  HJM  held  by  plalnUff  was  ored- 

itad  with  the  dUtetenos.   4.580  80 
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There  la  no  dispute  by  Egan  of  the  pro- 
priety ol  the  payment  of  the  taxes  of  the 
▼endor'B  notes,  amountiDg,  together,  to 
$4,665.65 ;  but  he  contends  tliat  the  balance 
ot  the  price  of  adjudication,  fl0,344.35, 
ought  not  tu  have  been  distributed  aa  it 
waa.  He  insists  that  this  amount  should 
have  been  prorated  between  the  two  notes 
ot  $400  and  $8,100  held  by  Heuscb  &  Co. ; 
not  a  particle  thereof  to  accrue  to  Bene- 
dict, ae  bolder  of  the  two  notes  ot  $8,25(1 
and  $1,S90.  sued  on  by  him,  for  the  reason 
that  the  mortgage  by  wfalcb  these  two 
notes  were  secured  was  Inferior  In  rank  to 
that  by  which  the  other  notes  ot  $4,000 
and  $8,100  were  secured ;  and  that,  had 
this  been  duue,  this  last  note  would  have 
been  reduced  by  $6,824.74.  In  this  he  Is 
undoubtedly  correct.  The  act  securing  the 
Benedict  notes  was  recorded  on  the  17th 
of  June,  1884.  while  that  securing  the  notes 
of  Bensch&Co.tOne for$4,000,and  another 
for  $8,100,  was  recorded  on  J  une  16, 1884, 
one  day  previously.  Tbe  proceeds  of  the 
sale  ought  to  have  been  applied  to  tbe 
payment  of  the  mortsage  claims,  accord- 
ing; to  their  respective  rank,  to  be  esmt- 
tained  by  the  dates  ot  re^stry.  Egan 
has  a  right  to  compel  plaintiffs  to  proper- 
ly credit  the  notes  sued  on.  It  is  there- 
fore ordered  and  decreed  that  the  Judg- 
ment appealed  from  be  amended  by  re- 
ducing it  to  $1,175.26.  with  interest  as  al- 
lowed, with  6  per  cent,  attorney's  fees 
thereon  and  costs,  and  that,  thus  amend- 
ed, said  Judgment  be  affirmed,  at  plaln- 
tilTa  costs. 

OM  AFFUCATIOIC  FOB  BEBCABINO. 

BEaMDDEZ.C.  J.  While  it  Is  avowed  that 
the  note  for  $1,393  ought  not  to  bare  par- 
ticipated in  the  distribution  of  the  pro- 
ceeds ot  sale,  it  is  pressed  that  the  court 
erred  In  not  tdlowlog  to  tbe  note  ot  $8,250 
its  share  pt  the  same.  The  pretension  Is 
based  on  the  averment  that  the  payment 
of  this  note  was  secured  by  vendor's  priv- 
ilege and  special  mortgage,  on  June  14, 
1884,  on  five  ot  the  ten  lots,  and  that  the 
act  was  recorded  on  June  16,  1884.  This 
act  is  not  in  tbe  transcript.  The  certifi- 
cate of  mortgage,  to  which  reference  Is 
made,  does  not  Ideutify  the  note,  and  sup- 
ply the  omission  to  establish  either  of  those 
two  things.  When  suit,  via  ezecutlva,  was 
brouKht  to  enforce  payment  of  this  note, 
and  of  the  $1,390  note,  no  allusion  what- 
ever was  made  to  the  vendor's  privilege, 
and  to  the  mortgage  on  the  flveloto.  The 
two  notes  were  sued  on  as  two  simple 
ordinary  mortgage  notes,  secured  on  the 
ten  lots,  and  the  act  of  mortgage,  shew- 
ing the  fact,  was  attached  to  the  petition, 
ending  with  a  certificate  from  the  record- 
er ol  mortgages,  showing  its  registry,  not 
on  the  16tb.  but  on  the  17th,  of  June,  1SS4. 
If  this  note  was  seciired,  as  Is  now  urged, 
the  fact  ought  to  have  been  alleged  and 

{)roTed,  and  prayer  made  that  the  prlvi- 
ege  be  enforced  against  the  five  lots  by 
selling  them  separately,bntnothIng  of  the 
kind  was  done.  No  averment  was  made, 
and  the  ten  lots  were  sold  in  block,  Id 

SJobo.  Surely,  if  the  owners  ot  tbe  notes 
ad  the  rights  presently  claimed,  things 
have  been  put  by  them  In  such  a  condition 
that  it  is  impossible  to  discriminate  what 


portion  of  the  proceeds  should  accme  to 
them.  They  have  no  right  to  complain. 
Rehearing  refused. 

CoHERX  et  a/.  V.  New  Orleans  Watxb- 
Works  Co.  et  al. 

{Supreme  Court  of  LouiHana.  April  7,  ISUl 
&  La.  Ann.) 

Bm  AlMUOtOATA^— SSOOKD  APPUX. 

1.  A  Beoond  appeal  oaanot  be  allowed  fiom  a 
jndgiaeDt  which  had  onee  beea  appealed  in  its  en- 
tirety, and  diaposed  of  In  all  parucolars  and  In  all 
its  legal  elXecte  and  becuings. 

S.  In  an  appeal  taken  by  motion  In  open  oourt, 
all  parties  to  the  salt  who  are  not  sppeUanta  are 
appellees,  and  all  are  oonolnded  by  toe  Judgment 
rendered  on  appeal. 
(Si/UabiM  by  the  Gowt) 

Appeal  from  civil  district  conrt,  parish 
of  Orleans;  Monroe,  Judge. 

J.  R,  Beekwitb  and  Harry  H.  Hall,  tor 
New  Orleans  Water-Works  Co.  Carleton 
Hunt  and  W.  B.  Sommervilie,  for  City  of 
New  Orleans,  appellant.  T.  J.  Semner,  R. 
H.  Brown,  E.  H.  Farr&r,  E.  D.  Whit9t  and 
C.  B,  Schmidt,  for  appellees. 

ON  MOTION  TO  DISMISS. 

FoohA,  J.  A  proper  underetandlng  ot 
the  grounds  of  the  motion  will  be  facili- 
tated by  a  reference  to  tbe  following  pre- 
existing proceedings  and  incidents:  The 
object  ot  tbe  original  suit  was  to  Judicially 
annul  a  contract  entered  into  in  October, 
1884,  between  the  tAty  ot  New  Orieans  and 
the  water-worlu  company  touching  the 
water  supply  to  the  city.  In  that  suit  the 
city  and  the  company  had  been  made  co- 
defendants,  and  at  flrstthe  city  pleaded  by 
exceptions  and  answer,  praying  lor  Judg- 
ment against  plaintiffs;  its  orls^al  an- 
swer having  benn  filed  In  May,  18S7.  But 
subsequently  the  city  shitted  its  position, 
and  by  means  ot  an  amended  answer  filed 
In  November,  1888,  it  Joined  its  litlgtooa 
fate  to  that  ot  plaintltta,  and  it  prayed  tor 
the  nullity  of  the  contract  originally  as- 
sailed by  plalntlOs  alone.  In  that  answer 
the  city  prayed  tor  leave  "  to  Join  In  the 
demand  of  plaintiffs  herein;  that  the  New 
Orleans  Water-Works  Company  be  cited 
according  to  law;  and,  after  due  proceed- 
ings, that  there  be  Judgment  declarinflr 
ordinance  No.  909,  C.  S..  adopted  hy  the 
late  council  ot  the  city  of  New  OrlesCns  on 
the  23d  of  September.  1884,  and  signed  and 
approved  by  the  late  mayor  on  the  26tb 
day  of  September,  1884,  and  the  alleged 
contract  entered  into  b^ore  Jos.  D.  Tcor- 
lor.  notary,  on  the  8d  ol  October,  1884, 
signed  by  J.  Y.  Gnillotte,  late  mayor,  on 
behalf  of  theclty  of  NewOrean8,attd  Albert 
Baldwin,  president,  on  behaU  oC  the  New 
Orleans  Water- Works  Company.null,  void, 
and  of  no  effect,  and  not  binding  in  any 
manner  on  tbe  city  ot  New  Orleans. "  By 
a  decree  reudered  In  the  district  conrt  on 
the  6tb  ot  February.  1889,  the  contract  be- 
tween the  dty  ot  New  Orieans  and  the 
water-worics  company  was  declared  nnll, 
void,  and  of  no  binding  effect  on  tbe  dty 
of  New  Orleans.  One  of  the  clauses  ot  the 
decree  reads  aa  follows:  "It  Is  ordered, 
adjudged,  and  decreed  that  the  notarial 
contract  entered  Into  between  the  city  ot 
New  Orleans  and  the  New  Orleans  Water- 
Works  Company  ou  October  8d,  1884,  be- 
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lore  Job.  D.  Taylor,  and  also  ordinance 
909,  Council  Series,  adopted  September  23d, 
1884,  on  which  the  eald  contract  purports 
to  have  been  made,  and  also  Act  No.  66  ot 
the  Acts  ot  the  Lein>lat<m  of  the  session 
of  18R4,the  prorlsionfiot  which  the  said  or- 
dinance No.  909  purports  to  execute,  are 
anconstltutional,  null,  Told,  and  of  no 
effect  or  validity. "  On  appeal  taken  from 
that  Judgment  to  this  court,  the  following 
decree  was  rendered  on  the  226.  of  May, 
1889:  "It  is  therefore  ordered,  adjudged, 
and  decreed  Ifliat  the  ]udgm«it  appealed 
from  be  avoided  and  rerened  and  an- 
nulled ;  and  it  is  now  ordered  that  plaln- 
titt's  demand  be  rejected,  the  injunction  is- 
sued herdn  dissolved  and  set  aside,  and 
the  plalntllfB,  tax-payera,  pay  costs  ot 
both  courts. "  From  that  Judgment  writs 
ot  error  were  sued  out,  and  lodged  in  the 
supreme  court  ot  the  United  States,  by 
both  the  original  plaintlOs,  E.  ConeiTi  Jr., 
and  otfaere,  and  the  city  ol  New  Oneans. 
Now,  on  the  5th  ot  March  last  past  there 
was  filed  in  this  court  an  appeal  taken  in 
tbe  same  case,  and  from  the  same  Jadg- 
ment  rendered  In  the  district  cnnrt  on  the 
«th  of  February,  1889,  by  the  city  of  New 
Orleans,  by  its  mayor  and  by  its  treasurer 
and  its  comptroller,  all  separately  com- 
plaining that  there  Is  error  to  the  preju- 
dice of  the  city  of  NewOrleans  in  the  Jndg- 
ment  thus  rendered  and  thus  appealed 
trum.  The  water- works  company  moves 
to  dismiss  thiR  appeal  on  the  grounds, 
substantially,  that  the  appeal  which  has 
been  disposed  ot  by  this  court  In  the  case 
had  been  taken  from  tbe  entire  Judgment 
ot  the  district  court:  that  It  had  been 
taken  by  motion  in  open  court,  thus  mak- 
ing all  parties  to  that  Judgment  parties 
to  the  appeal;  that  the  city,  In  whose 
taror  the  Judgment  had  been  rendered,  In 
fact  and  in  law  was  an  appellee  before 
this  court,  and,  as  such,  was  bound  by 
tbe  decree  here  rendered*  which  disposed 
ot  all  the  iBBues  torered  by  the  Judgment 
of  the  district  court;  and  that  the  city  Is 
therefore  stripped  In  law  of  the  right  of 
n6w  appealing  from  said  judgment,  and 
that  the  present  Is  really  a  second  appeal 
from  the  same  Judgment. 

The  only  difficulty  In  tbe  case  is  to  dis- 
cover or  ascertain  the  real  nature  ot  the 
relief  which  the  city  now  seeks  at  the 
hands  ot  this  court,  and  to  determine  its 
trao  i^aracter  as  a  litigant  In  thecase.  In 
the  inclplency  of  the  contest  the  city  was 
made  a  party  defendant.  It  accepted  the 

Sositlon  at  first,  and  It  pleaded  as  a  co- 
efendant  with  the  water-works  com- 
pany. Later  on  it  amended,  or  rather  re* 
versed  and  overturned,  Its  former  plead- 
ings, and  its  prayer  was  tor  Judgment  in 
tavor  of  tbe  original  plaintiffs,  almost  in 
the  very  terms  In  whteh  tbe  Judgment  ot 
the  district  court  was  subsequently  ren- 
dered. It  stands  to  reason  that  the  city 
did  not  appeal  from  that  judgment;  and 
on  the  trial  In  this  court  she  assumed  the 
position  of  an  appellee,  contending  fur  tbe 
affirmance  ot  the  Judgment  ttiere  on  ap< 

Eeal.  This  position  was  followed  up  by  a 
riet  of  her  attorney  strongly  advocating 
and  supporting  an  application  for  a  re- 
hearfaig  un  the  decree  rendered  by  this 
court,  which  had  reversed  the  Judgment 


of  the  district  court;  and  by  suing  out  a 
writ  of  error  tor  the  purpose  of  a  reversal 
ot  tbe  Judgment  by  tills  court.  Through- 
out tbe  whole  trial  here  she  was  connd- 
ered  and  treated  as  a  plaintllt  and  as  an 
appellee.  ThetoHowIng  statement  Is  to 
be  found  in  one  of  tbe  opinions  read  in 
the  case:  "  At  tbe  Inclplency  of  the  litiga- 
tion the  city  was  in  fact  and  in  law  a  par- 
ty defendant:  but  in  the  progress  ot  the 
litigation  the  city  shitted  her  position,  and 
now  she  has  practically  made  heradt  a 
party  plaintiff.**  But  apparontly  the 
present  proceedings  presoit  a  new  shitting 
of  scenes;  and  from  the  petitions  ot  appeal 
filed  by  the  city,  and  by  her  above-named 
officers.  It  appears  that  she  is  now  dteeat- 
Isfled  with  or  aggrieved  by  the  Judgment 
originally  rendered  In  her  favor,  and  al- 
most in  the  very  terms  otthe  prayerof  her 
amended  answer.  In  this  court  no  assign* 
ment  of  errors  or  otber  pleadings  have 
been  filed  suggestive  of  the  way  In  which 
the  city  has  been  aj^rieved  by  the  Judg- 
ment which  she  now  seeks  to  have  r&< 
viewed.  Recourse  must  ther^ore  be  had 
to  the  brief  uf  her  attorneys;  and  that 
conveys  the  information  that  the  error  of 
the  district  Judge  consisted  In  rnling  out 
evidoice  which  tbe  city  hud  offered  below 
In  support  of  the  contention  urged  by 
the  original  plaintiffs.  No  suggestion 
is  made  anywhere  that  tbe  Judgment 
which  was  reviewed  and  reversed  by  this 
court  was  erroneous  in  any  particular. 
Tbe  city  has,  therefore,  not  yet  concluded 
to  resbitt  her  position  ot  par^  plaintiff, 
and  to  resame  that  ot  a  co-delnidant,  dia* 
satisfied  with  the  Judgment  rendered  In- 
her  favor  in  the  district  court.  The  fol- 
lowing statement  in  the  brief  of  her  at- 
torneys contains  the  pith  ot  hercomplalnt, 
and  suggestH  the  only  error  which  she  de- 
sires to  have  corrected :  "  On  January  10, 
1889,  the  city  ot  New  Orleans  offered  evi- 
dence in  support  ot  its  supplemental  and 
amended  answer.  The  same  was  objected 
to  by  Conery  et  al.,  and  by  the  water- 
works company.  The  objections  were  stu- 
talned.  Counad  tor  the  city  reserved  the 
point  in  lieu  of  a  bill  ot  exceptions  to  the 
ruling  ot  the  court.  TAis  rating  tatob^ 
submitted  on  thia  appeal,  for  reversal  or 
atBrmance.^  (Italics  are  ours.)  The  city 
is  therefore  in  the  attitude  of  a  litigant 
who  baa  won  his  suit  below,  where  tao 
has  oMalned  all  the  rdlef  wbfeh  he  then 
sought,  and  who  now  proposes  to  appeal 
tor  the  punwse  ot  correcting  an  alleged  er* 
roneous  ruling  made  by  the  Judge  during 
the  progress  of  the  trial.  The  present  ap- 
peal Is  avowedly  not  from  the  Judgment 
rendered  below,  but  simply  from  a  ruling 
covered  by  a  Dill  ot  exceptions.  The  ap- 
peal Is  not  even  from  an  interiocntory  de- 
cree or  Judgment.  And  this  attitude  Is 
taken  in  the  face  ot  an  appeal  previously 
brought  up  from  tbe  only  final  Judgment 
rendered  In  the  case,  in  which  the  city, 
as  an  appellee,  could  have  suggested  and 
obtained  a  review  of  tbe  error  now  com- 
plained of.  It  Is  but  natural  that  thedt^, 
who  then  stood  npon  a  Judgment  totally 
In  her  favor,  had  no  month  tor  complaint, 
and  would  not  have  ventured  to  risk  her 
dearly-bought  victory  by  a  remanding  of 
the  cause.  She  did  not  then,  and  abe  doea 


Digiiized  by 


Google 


592'  SOUTHERN 


not  now,  complain  of  any  error  In  the 
JadffmMit  which  abe  seeks  to  bring  np  on 
appeal;  and  hence  her  ponition  Is  still 
more  untenable  than  that  of  the  appellee 
contemplated  by  article  889  of  the  Code  of 
Practice,  which  reuds :  **  But  If  the  appel- 
lee, on  the  appeal  of  the  other  party,  neg- 
lect to  pray  that  the  Jadgmeat  bereversed 
on  those  points  which  are  prejudicial  to 
him,  he  shall  not  afterwards  be  allowed 
to  appeal,  bnt  the  Judgment  shall  remain 
Irrevocable  for  or  against  him."  In  this 
case,  the  city,  originally  an  appellee,  has 
never  snggested  that  the  Judgment  ren- 
dered below  was  prejudicial  to  her  on  any 
point;  and  It  must  bo  borne  In  mind  that 
she  eould  not,  from  the  simple  fact  that 
the  decree  was  in  her  favor  on  every  isMie 
presented,  and  on  ewcy  element  of  relief 
prayed  for,  In  her  amended  answer,  by 
which  she  had  practically  made  herself  a 
party  plaintiff.  Hence  the  city  cannot  for- 
tify her  position  by  the  two  decisions 
which  she  invokes  in  support  of  her  right 
of  appeal  at  this  time. 

In  the  case  of  Poeyfarre  T.DeIor,6  Mart. 
(La.)  11,  the  ddendant  had  appealed  from 
ajudgment  condemning  him  to  deliver  pos- 
session to  plaintiff  of  a  house  and  lot,  and 
the  Judgment  was  affirmed.  To  his  de- 
mand for  possesion, plaintiff  had  Joined  a 
claim  for  damages,  which  had  been  Ig- 
nored In  the  original  Judgment.  After  the 
atflrraance  of  the  Judgment  In  his  favor  on 
the  question  of  possession,  plaintiff  ap- 
pealed from  that  part  of  the  Judgment 
which  Ignored  his  clalmfordamages.  The 
right  of  appeal  was  recognized  on  the  dis- 
tinctive gronnd  that  that  part  or  feature 
of  the  Judgment  had  not  been  appealed 
from.  Had  plaintltt  failed  to  appeal,  the 
silence  of  the  judgment  on  the  question 
would.  In  law,  have  been  equal  to  a  rejec- 
tion of  his  claim ;  and  that  Judgment,  be- 
coming final,  would  have  been  a  bar  to  a 
fntnre  action  for  the  same  damages.  Vil- 
lars  V.  Falvre,  86  La.  Ann.  S^, and  author- 
ities there  cited.  Hence  the  court  correctly 
held  that  his  only  remedy  was  by  appeal, 
a  right  which  could  not  be  affected  by  a 
previous  appeal  from  a  different  and  dis- 
tinct feature  of  the  Judgment.  The  other 
ease,  that  of  Bowman  v.  Kaufman,  80  La. 
Ann.  1023.  has  no  bearing  on  the  question 
at  Issne,  as  appears  from  the  following 
syllabus  *  **  An  appeal  taben  separa  tely  by 
one  of  two  defendants,  who  have  been 
condemned  in  aoUdo,  will  not  prevent  the 
other  from  taking  an  appeal  at  a  subse- 
quent time  within  the  legal  delay. " 

The  foregoing  considerations  are  predi- 
cated on  the  hypothesis  that  In  the  previ- 
ous appeal,  in  which  the  entire  judgment 
was  brought  up,  and  was  reversed  ia  toto 
and  In  every  particular,  the  city  was  be> 
fore  this  court  as  an  appellee,  in  whose  fa- 
vor, adversely  to  the  appellant,  the  judg- 
ment on  appeal  had  been  rendered,  and,  as 
such,  deeply  Interested  in,  and  actively 
contending  for,  Its  affirmance.  But  that 
fact  Is  now  seriously  denied  by  the  city  at- 
torney, who  says  In  his  brief :  "  The  city 
was  not  before  the  court,  except  that  its 
attorney  was  heard  In  argument  as  any 
amicus  curia  would  undoubtedly  have 
been,  and  the  interests  of  thecltv  were  In 
no  manner  considered  and  passed  upon.  ** 
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It  this  be  true,  by  what  right  did  the  city 
obtain  its  writ  of  error  before  the  su- 
preme court  of  the  United  States?  How 
could  she  complain  of  a  Judgment  In  which 
no  Interests  of  hers  were  considered  and 
passed  upon?  Bat  those  questions  are  an- 
swered by  the  city  attorney  himself  in  the 
following  passage  taken  from  bis  brief,  ad- 
dressed to  this  court  in  support  of  the 
judgment  then  on  appeal, not  acting  as  an 
&mieua  curia,  appearing  therein  with  the 
leave  and  courtesy  of  the  court,  but  pre- 
sented as  a  matter  ol  right,  and  slgn^  la 
his  official  capacity  In  behalf  of  the  city, 
in  an  earnest  effort  to  preserve  all  the 
rights  flowing  from  the  Judgment  under 
discussion.  The  same  counsel  then  said: 
"Bat  the  case  at  bar  Is  in  no  other  way 
whatever  the  case  of  Conery  et  al.,  bnt  on 
the  contrary  that  of  the  city  Itself,  of 
which  they  are  only,  like  other  people,  In- 
dividual citizens. "  "When,  instead  of  aa- 
soclatlng  itself  with  the  water-works  csm- 

fiany,  the  city,  on  the  contrary,  denounced 
t ;  and  when.  Instead  of  assuming  the  sit- 
uation of  co-defendant  on  the  record  with 
the  company,  the  city  assailed  the  action 
<A  the  same  as  traadalmt  and  oppressive, 
and  that  of  the  late  city  government  as 
ultrA  virea  and  collusive,— t£e  functions  la 
the  suit,  as  actors  or  plaintiffs  of  record, 
assumed  by  Conery  et  al.,  were  clearly  no 
longer  demanded  of  them,  and  evidently 
passed  to  the  city  as  the  true  plalntitf, 
whose  position,  obscured,  as  It  had  un- 
doubtedly been,  by  the  course  ot  the 
late  counsel  for  a  time,  Is  no  longer  now 
to  be  questioned.  If  these  views  are  In- 
sisted upon  here,  It  Is  because  of  their  im- 
portance. It  would  be  unworthy  of  the 
city  to  relinquish  them;  It  would  be  con- 
trary to  good  morals  and  correct  public 
policy  todo  bo;  aud  it  would  be  to  dimin- 
ish, u  not  to  snrrender,  the  Just  strength 
and  character  of  the  decision  of  the  court 
In  the  case  of  Handy."  And  In  an  able 
and  elaborate  brief  for  cehearlng  in  the 
same  appeal,  also  signed  In  his  official  ca- 
pacity, the  learned  and  lealoos  city  attor- 
ney concluded  with  the  following  earnest 
appeal  tor  redress  on  behalf  of  the  city : 
"In  view  ol  the  premises,  of  the  public  Im- 
portance of  this  litigation,  of  the  instnic- 
tlons  ot  the  council  that  It  should  be  pur- 
sued In  behalf  of  the  dty,  of  the  great  pe- 
cuniary interests  involved,  of  the  sincere 
differences  of  opinion  which  have  been  de- 
veloped in  relation  to  It,  of  the  close  divis- 
ion in  the  court  itself,  and,  finally,  ot  the 
rights  of  the  entire  population  of  the  me- 
tropolis which  areinvolved.ltlssubmltted 
that  the  grantii^  ot  a  rehearing  will  be 
for  the  benefit  of  Justice,  and  for  the 
general  welfare.  BeepectfuUy  submitted, 
[Signed]  W.  B.  8ouuj:Rva.i.B,  Assistant 
City  Attorney.  Caklbton  Hunt,  Cllgr  At- 
torney. *• 

The  dty  was  a  party  to  the  litigation 
and  to  the  decree  rendered.  On  appeal, 
she  was  au  appellee,  and,  as  such,  was  di- 
rectly affected  by  the  judgment  rendered 
here,  which  reversed  the  Judgment  on  ap- 
peal In  all  its  part8,  in  every  p<»sible  bear- 
ing, and  in  every  effect  which  Itconldlegal- 
lyand  possibly  ever  have.  Undertheshow- 
Ing  made,  these  propositions  rest  on  safe 
foundations  of  elementaiy  law,  which  we 
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may  be  spared  the  trouble  of  qnotlns, 
even  in  this  appeal,  which  stands  without 
a  precedent  In  osr  Jmrlspmdenee.  The  at- 
tempt made  In  the  ease  ot  Lacrolx  Men- 
ard, 7  Mart  (N.  S.)  S45,  wan  not  fraught 
with  as  much  dlfttenlty  on  the  part  of  the 
appellant  an  Is  otfered  in  the  motion  now 
undpr  dlseuHfdon.  The  effort  to  brin^  up 
a  second  appeal  from  the  same  Jndgment 
was  made  tn  behalf  of  minors  who  were 
not  parties  to  the  proceedings.  The  Judge 
A  9  no,  not  metAag  his  way  clear  through 
the  Tcnturo,  declined  the  order  at  appeal ; 
and  the  would-be  appellants  sought  the 
aid  of  the  supreme  courts  «here  they  met 
with  no  better  encocss.  Among  other 
things,  the  court  said :  "This  application. 
In  trutJi,  la  to  obtain  an  appeal  from  our 
Jodjrment;  not  from  that  of  the  court 
whlcb  decided  the  cause  In  the  first  In- 
stance. We  are  of  opinion  we  bare  no 
power  to  nrerse  oor  Judgments  In  the 
way  attempted  here. "  Ifts  clear  that  the 
language  there  used  may  with  perfect 
propriety  be  applied  to  the  effort  now  un- 
der discussion.  See,  also,  State  v.  Judge, 
13  Ilob.  (Xa)  320;  Qlllasple  v.  Scott,  82 La. 
Ann.  767.  It  Is  suggested  by  the  dty  at- 
torney tbat  In  the  svpreme  court  of  the 
United  States.  In  the  matter  <rf  the  writ  of 
error  herein  rrferred  to.  counsel  for  the 
water-works  company  have  eotif^ht,  In 
certain  pleadingH,  to  take  advantage  of 
the  failure  of  the  city  to  have  made  hersdt 
an  appelant  to  the  appeal  t>efore  this 
court,  and  that  the  present  apiwal  becomes 
necessary  for  the  proper  protection  of  the 
city's  rights  before  that  exalted  tribunal. 
With  such  a  consideration  we  can  have  no 
possible  concern;  and  we  har«  not  the 
power,  and  much  lesH  the  disposition,  to 
take  cognizance  of,  or  to  interfere  with, 
proceedings  had  or  pending  before  that 
court.  As  suggested  by  the  ulty  attorney 
himself,  "the  supreme  court  alone  will  nec- 
essarily hare  to  determine  the  effect  ot  Uie 
appeal  before  It."  But  we  must,  and  we 
di),  take  cognizance  of  all  proceedings 
which  occur  In  this  court;  and  we  find 
from  oTir  minutra  of  April  8. 18S9,  that  on 
tlie  appeal  in  this  case  argunirat  was 
heard  from  "Carleton  Hunt,  Esq.,  on  be- 
half of  the  city;"  and  from  other  records 
we  find  that  on  April  9th  the  city  attorney 
filed  in  the  same  case  a  "  brief  for  the  dty 
of  NeAv  Orleans,  **  and  that  on  the  18th  of 
November  the  same  counsel  filed  In  the 
same  cane  the  "brief  of  the  city  of  New  Or- 
leans tor  s  rehearing. "  From  all  ot  which 
we  conclude,  and  we  hold,  that  the  dty 
has  had  its  day  in  court  In  this  case,  and 
that  her  prcaont  poiritlon  Is  as  untenable 
as  it  is  adventurous  and  nnprecedented. 
01  course,  all  considerations  which  go  to 
the  defeat  of  the  right  ot  the  appeal  of  the 
city  are  efjuaUy  fatal  to  the  experiment 
made  by  its  mayor  and  by  its  treasurer 
and  Its  comptroller.  It  is  therefore  or- 
dered that  the  present  appeal  be  dlsmlSBed 
at  appellants'  coats. 

RoDOE  V.  State. 
(Supreme  Court  of  Flor^da.   Jone  7,  1890.) 

MOKDEB  —  IxniCTMEITT  —  EtIDEXCE  — IN9AS1TT— 

Witness— Imps  ACH»E  NT. 
1.  As  tndictmeat  will  cot  be  quashed  becaase 
It  doss  aotglve  the  dlonensions  of  a  wound;  nor 
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win  H  IndlofeBient  la  a  oi^til  «sm  be  qnssbed 
wliare  It  otaargas  that  the  aoeosed.  with  an  ssaaalt, 

etc,  "with  force  and  ama,  at,"  '^Iq  andopon  one 
M.,  feloDioual7,  wUlfully,  of  his  malioe  ftfora- 
thoufbti,  and  from  a  premeditated  design  to  effeot 
the  death  of  H.,**  upon  tbe  n-ound  "tbat  Ibe  1d- 
diotmeDtehargestbeaccnaed  with  both  murder  at 
the  ctHnroon  law  and  under  the  statute. "  Tbe  words 
"felonkmaly,  willf  oily,  of  his  malicaaforethonght,  ** 
may,  if  objeotloQable,  be  treated  as  SBrplnsage. 

ii  A  ventre  man  stated  tbat  he  bad  no  Mas 
against  the  acouBed.  whoreapon  counsel  for  ac- 
cused asked  for  reasonable  time  to  procure  wit* 
neeses  to  show  the  btaa  of  the  juror,  out  without 
stating  how  long  it  would  require  to  prooure  saoh 
witDesaes,  their  residence,  or  the  facts  to  be  proved 
by  tb«n.  HeUL,  that  there  was  do  error  in  refUs- 
iag  the  request  made  br  oouoseLfor  deteadaat. 

8.  An  assignment  of  error  whlob  is  so  general 
and  vague  tliat  the  appellate  oourt  is  In  doubt  as 
to  what  Is  meant  by  it  will  not  be  cooBlderc^ 

4.  It  is  not  error  for  tbe  trial  judge  to  propound 
leading  questions  to  witnesses  of  tender  years  for 
the  purpose  of  asoertatnlng  whether  or  not  the 
witnesses  understand  the  oBligatiOBs  of  an  oath, 
and  an  objeotion  to  this  mode  of  examination  of 
the  witnetisee  is  frivolous. 

5.  Evidenoe  was  introduced  to  prove  threats  of 
the  prisoner  "to  kill  a  man  before  sundown"  on 
tbe  day  M.  was  klllwL  Held  to  be  a  matter  to  be 
given  such  weight  by  the  jury  as  they,  under  aU 
tbe  eircamstanoea,  think  it  entitled  to. 

ft.  Oootlnuom  tbrsata  made  tbe  prlsoiier 
against  tbe  deoeased,  continuing  foraeverslmonths 
down  to  within  three  weeks  of  the  homiolda,  were 
properly  admitted  in  evideace. 

7.  An  objection  tbat  tbe  court  erred  In  over* 
ruling  tbe  objections  to  questions  put  to  F.  is  too 
vague.  The  questions,  and  the  objections  thereto, 
must  bfl  pointed  out;  otherwise  th^  will  aot  te 
considered  by  the  ai^llate  oourt. 

8.  A  witaees  was  asked  his  ooncluslonB  or  ua- 
derstanding  of  tbe  conduct  and  intentioas  of  Uie 
accused.  Held,  that  the  question  was  properly  ex- 
cluded, and  tbat  tbe  witness  should  havo  been 

Jneatloned  as  to  the  acts,  eta,  of  ttie accused.  Icav- 
Dg  the  jury  to  draw  their  oonclusiODS  therefrom 
as  to  bis  mental  condition. 

0.  When  a  defendant  bringa  himself  within 
the  rule  in  introducing  evidenoe  lor  the  purpose  of 
impeacbiog  tbe  credibility  of  a  witness,  It  b  error 
to  exclude  such  evidence. 

10.  When  wliuessea  for  the  defense  were  iu- 
troduoed,  they  were  cautioned  by  the  state  attor- 
ney to  tell  the  truth,  and  nottatug  but  the  truth. 
Held,  tftat  tbe  state  attorney  had  no  authoriir  to 
thus  oaatlon  the  witnesses,  and  that  aueh  remarks 
had  a  tendency  to  oonfuse  witnesaea,  and  to  oaat 
suapicion  upon  their  eridenoe. 

11.  Upon  the  subject  of  Insanity  the  trial  judge 
charged  the  jury  that,  "when  the  defense  of  in- 
sanity is  set  up  as  an  excuse  for  crime,  burden  of 
proof  is  upon  the  person  alleging  i^  and  be  mast 
prove  it  to  the  aatisfhcldon  of  the  jury,  berond  a 
reasonable  doubt;  otherwise  tbe  presumption  of 
tbe  sanity  of  the  prisoner  will  remain  in  force. " 
Beld  to  be  error,  when  the  defense  of  Insanity 
is  relied  upon,  andovidence  is  introduced  whico 
tends  to  overtorow  the  presumption  of  sanity,  it, 
npon  the  whole  evidence,  the  jury  entertain  a  rea- 
scmable  doubt  of  the  sanity  of  the  prisoner,  tbey 
must  acquit,  regardless  of  whether  it  be  adduced 
by  the  prosecution  or  the  defendant,  and  that  the 
aooused  is  not  required  to  establiBb  bis  insauity  be- 
yond a  reasonable  doubt.  But  tbe  jury  an  not  to 
acquit  the  prisoner  upon  any  fanciful  ground  tbat^ 
though  they  believe  he  was  sane  at  the  time  the 
act  was  committed,  yet,  as  there  may  be  s  rational 
doubt  of  such  ssuity,  he  is  therefore  entitled  to  sa 
acquittal. 

{Syllabue  by  the  Court) 

Miller  &  Spencer,  for  plain  tlR  in  error. 
William  B.  Lumttr,  Atty.  Gen.,  tor  defend- 
ant in  error, 

.  Mitchell.  J,  Writ:  of  error  to  the  drcolt 
court  of  Marion  county.  ^^^\^ 
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On  t&e  16th  day  of  January,  1S88,  Hod^e, 
the  plaintiff  In  error,  was  convicted  In  the 
circuit  court  of  Marlon  county  of  murder- 
ing his  brother-in-law,  Jesse  J.  Marlow,  by 
BhootlDg.  Motions  were  made  for  new 
trial  and  Id  arrest  of  Judgment,  which  mo- 
tions were  overruled,  the  accused  sentenced 
to  the  penll^tlary  for  lUe,  and  the  cause 
comes  before  this  court opon  writ  of  error. 

The  flTst  error  assigned  is  that  the  court 
refused  to  quash  the  indictment.  One  of 
the  grounds  urged  for  quashing  the  Indict- 
ment was  that  It  did  not  give  the  dimen- 
sions of  the  wound  which  it  Is  alleged 
killed  Marlow;  and  the  case  of  Keech  v. 
State,  16  Fla,  608,  and  Bishop's  Criminal 
Procedure,  are  cited  as  authorities  to  sup- 
port this  proposition.  This  objection  is 
not  well  taken.  In  the  Keech  Case.  Jndge 
Bandall,  for  whom  we  have  the  highest 
respect,  in  speaking  for  the  court,  says: 
"The  dimensions  of  the  wound,  If  It  be  an 
incised  wound,  are  required  to  be  stated 
by  most  of  the  authorities."  We  cannot 
give  oar  assent  to  this  conclusion.  While 
saying  that  most  of  the  authorities  re- 
quire such  description  of  the  wound  when 
It  is  an  incised  wound,  no  authorities  are 
cited  In  support  of  the  proposition ;  and, 
upon  examination  of  the  subject,  we  find 
that  tbe  converse  of  the  proposition  Is 
true,  and  that  the  decision  In  the  Keech 
Case  is  in  conflict  with  the  great  current 
of  authoritlps,  and  In  tact  we  have  not 
been  able  to  find  any  late  case  that  Is  not 
in  conflict  with  the  decision  In  that  case. 
The  dimensions  of  a  wound  are  not  re> 
quired  to  be  stated  In  the  Indictment  in 
any  case.  2  Blsh.  Crlm.  Proc.  §  518  et  seq., 
and  cases  there  cited;  Heard,  Crlm.  Law, 
682:  Com.  v.Woodward,102  Mass.  169,  and 
cases  cited;  Moore  v.  State,  15  Tex.  App. 
1;  People  t.  Steventon.  9  Cal.  278;  State 
r.  Contey,  89  Me.  78 ;  Rex  r.  Tomllnson,  6 
Car.  &  P.  870;  Dlas  r.  State,  7  Blackf.  20; 
Lazier  v.  Com.,  10  Grat.  708. 

Another  reason  urged  for  quashing  the 
indictment  Is  that  it  charges  the  accused 
with  both  murder  at  the  common  law  and 
under  thestatute.  The  indictment  charges 
that  the  defendant,  on,  etc.,  "with  force 
and  arms,  at,"  etc.,  "in  and  upon  one 
Jesse  J.  Marlow,  feloniously,  willfully,  of 
his  malice  aforethougbt,  and  from  a  pre- 
meditated design  to  eOvet  the  death  of  the 
said  Jesse  J.  Marlow,  "etc.  Tbe  statutory 
offense  Is  correctly  charged  in  the  indict- 
ment, and  we  can  see  no  objection  to  It; 
but,  If  the  words  objected  to,  "feloniously, 
willfully,  of  his  malice  aforethought,  **  are 
not  necessarily  Implied  In  those  deflnlng 
"marder"  under  the  statute,  they  may, 
without  the  least  prejudice  to  theaccusod, 
be  treated  as  surplusage.  But,  as  before 
stated,  we  can  see  no  valid  objection  to 
the  Indictment  upon  the  grounds  urged  by 
counsel  for  tbe  accused. noruponanyother 
grounds.  The  conclusion  we  have  come 
to  in  this  respect  is  not  in  conflict  with 
tither  the  case  of  Bird  v.  State,  18  Fla.  498, 
or  that  of  Denham  v.  State,  22  Fla.  664. 
The  other  grounds  of  tbe  motion  were 
properly  overruled. 

The  third  error  assigned  la  that  the 
court  erred  In  overruling  the  challenge  of 
the  defendant  to  the  ven/remen  J.  L.  Miller 
and  L.  Bryant.  The  venire  man  MUler 


stated  that  he  had  no  bias  against  the  ac- 
cused,  whereupon  counsel  asked  for  rea- 
sonable time  to  procure  wltnessee  to  show 
the  bias  of  the  Juror,  but  without  stating 
how  long  It  would  require  to  procure  such 
witnessm,  their  residence,  or  the  facts  to 
be  proved  by  them,  thus  showing  an  at- 
tempt to  delay  the  trial  of  tbe  cause  with- 
out giving  sufllclent  reasons  therefor.  The 
objection  to  the  renin  man  Bryant  was 
that  he  was  summoned  by  Feigerson.  a 
state  witnera;  but  the  objection  was  not 
well  taken,  because  each  of  the  jurors  sum- 
moned by  Fergerson  stated  on  oath  that 
Fergerson  had  not  spoken  to  them  about 
the  case  of  State  v.  Hodge,  and  the  list  of 
jurors  summoned  by  Feigerson  was  far- 
nisfaed  bim  by  the  shorift,  uius  leaving  no 
discretion  to  Fergerson  whereby  be  could 
summon  Jurors  prejudiced  against  the  ae- 
cused.  The  objection,  under  the  clrcum- 
stancef),  was  frivolous. 

The  fourth  error  assigned  Is  that  the 
court  erred  in  admitting  the  testimony  of 
Dr.  S.  H.  BUtrh ;  but,  as  to  how  tbe  court 
erred,  the  )-ecord  does  not  show,  only  that 
tbe  indictmentdid  not  give  thedimenstonB 
of  the  wound. 

Tbe  filth  error  assigned  Is  that  thecourt 
erred  in  admitting  the  testimony  of  each 
of  the  other  state  witnessee,  which  Is 
shown  as  objected  to  by  the  defendant. 
This  objection  is  too  general.  It  may  ap- 
ply to  all  or  any  two  of  the  witnesses, 
leaving  It  for  the  court  to  learn,  as  beet  It 
can  from  the  very  voluminous  and  Imper- 
fect record  before  it,  as  to  what  e^dence 
was  admitted  over  the  objection  of  the 
prisoner. 

The  sixth  error  Mslgned  is  that  the 
court  erred  In  asking  leading  questions  of 
the  witnesses  Francis  Johnson  and  Enoch 
JameH,  and  in  hnldlng  that  they  v»ere 
competent  to  testify.  This  objection  was 
not  well  taken.  The  record  shows  that 
both  these  witnesses  were  of  tender  yeara, 
and  that  the  questions  propounded  to 
them  by  the  court  were  for  the  purpose  of 
ascertaining  whether  or  not  they  under- 
stood the  obligations  of  an  oath;  and. 
their  answers  to  the  questions  thus  pro- 
pounded to  them  showing  that  they  each 
uuderstood  such  obligation,  there  was  no 
error  in  declaring  them  competent,  and 
allowing  them  to  testify.  The  objection 
to  the  mode  of  the  examination  of  the  wit- 
nesses, and  to  their  being  allowed  to  tes- 
tify, was  wholly  frivolous. 

The  seventh  error  assigned  Is  that  the 
court  erred  In  refusing  to  strike  out  tbe 
testimony  of  Enoch  James  ae  to  the 
threats  of  Hodge.  This  witness,  among 
other  things,  testified  that,  on  the  morn- 
ing Marlow  was  killed,  he  saw  the  defend- 
ant not  far  from  where  Marlow  lived,  and 
that  Hodge  said  that  he  was  going  to  kill 
a  roan  before  sundown.  He  was  cursing. 
**HedId  not  call  any  name.  He  had  his 
pistol.  He  was  waving  it  over  bis  head. " 
We  can  see  no  objection  to  this  testi- 
mony. This  was  a  matter  for  the  Jury, 
under  all  the  circumstances,  to  give  such 
weight  as  they  saw  proper. 

The  eighth  error  assigned  is  that  the  court 
erred  In  admitting  the  threats  testified  to 
by  Elijah  Fergerson,  and  In  overruling 
certain  questions  of  defendant's  counsel. 
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shown  in  the  record,  to  said  witness. 
There  was  no  error  in  overruUns  the  ob- 
jection to  the  eTldence  of  this  wltneae. 
The  record  shows  that  Marlow  was  killed 
Jnne  8, 1888.  and  the  witness  states  that 
he  bad  several  eonveraatlons  with  Hodge 
about  Marlow  In  Janoary  and  Febmary. 
1888;  the  conTersatloDB  belnjr  abont  some 
mon^y  Bodoce  claimed  Marlow  owed  him, 
and  abont  family  troubles  between  him- 
self and  Maiiow.  In  January  he  threat- 
ened to  kUi  him.  That  he  heard  Hodge 
say  at  his  (wHaieaB*)  table,  in  Jannary, 
that  he  woald  kill  Marlow.  Could  not  tell 
howtheconversatloDstarted.but  thought 
by  Hodge  talking  about  his  wife.  That 
Hodge  seemed  to  think  that  Marlow  was 
trying  to  keep  them  apart,  and  that  be 
went  so  far  as  to  say  he  would  kill  the 
whole  race  of  Marlowe  and  ■  Robinsons. 
Witness  farther  stated:  **  Well,  I  think  he 
said  he  was  a  good  man  to  do  with.  The 
conversation  took  place  In  January,  most- 
ly at  my  bouse.  Me  and  him  was  working 
together  sometimes.  We  would  talk  about 
It  very  frequently.  Yes,  talking  about 
killiug  Marlow,  abont  his  wife,  and  so  on. 
Hodge  was  living  vrlth  me  in  January. 
He  tboaght  the  people,  the  Marlowa,  were 
Interfering  with  his  wife.  I  had  a  conver- 
sation with  him  in  February,  sdmethlng 
of  the  same  thing.  It  was  about  his  wife. 
Be  made  threats  in  February.  He  said,  t( 
he  didn't  quit  bothering  him  and  his  wife, 
he  would  kin  him.  He  said  that  Marlow 
was  trying  to  keep  his  wife  from  going 
back  to  him.  Jesse  Marlow,  yes,  the  de- 
ceased man.  I  heard  Hodge  express  him- 
self again  when  In  Ocala.  The  time  and 
circumstances,— I  think  it  was  about  the 
nth  day  of  May,  1888.  John  Lang.  Hodge, 
and  myself  were  walking  across  the  street 
here  in  Ocala.  As  we  wore  coming  across 
the  street,  we  saw  Jesse  Marlow  and  his 
wife.  She  had  been  up  to  see  Hodge's 

wif6.  and  he  says:  'There  Is  that  d  

rascal  now.  He  has  been  up  there  Inters 
faring  betwem  mo  and  my  wife.  If  he 
has,  I  will  fcUl  him.*  •  •  This  evl- 
deuce  shows  continuous  threats  made  by 
the  accused  against  the  deceased  for  sev- 
eral months  down  to  within  three  weeks 
of  Marlow's  death,  and  It  was  properly 
admitted  for  the  purpose  of  showing  the 
aBtaasct  the  accused  at  the  time  of  the 
commission  of  the  act.  Sach  evidence  la 
always  allowed  to  go  to  the  ]nry.  Its 
weight  is  for  their  consideration.  Dixon 
V.  State,  IS  Fla.  681.  The  remainder  of  the 
eighth  error  assigned  we  will  notconslder, 
because  It  te  so  vagae  and  general  that 
the  entire  evidence  of  the  witness  would 
have  to  be  looked  to  and  examined  to  de- 
termine what  is  meant  by  this  part  ol  the 
nwdgnment.  It  attorneys  have  errors  they 
rtAy  upon,  they  should  point  them  oot 
speclflcally;  othrawlee  they  will  not  be 
considered  here. 

The  ninth  error  assigned  is  that "  the 
court  erred  In  overruling  defendant's  ob- 
jeetion  to  the  questions  put  to  said  Fer- 
gerson.**  What  questions  does  this  as- 
signment refer  to?  If  they  are  In  the  rec- 
ord, the  court  is  required  to  taunt  them 
up.  Instead  of  the  attorneys  pointing  them 
out.  Thfi^,  U  they  exist,  will  not  be  con- 
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sidered.  These  observations  apfd^  also 
to  the  tenth  error  assigned. 

The  derenth  error  assigned  Is  that  tlw 
court  erred  In  sustaining  the  obJecti<ms  of 
the  state  attoruM-to  the  evidence  of  tha 
witness  Freymouth,  and  In  refusing  to  al- 
low tliB  questions  asked  him  by  the  attor^ 
neys  for  the  defense  to  be  answered.  This 
witness  was  asked  bis  concluslous  or  un- 
derstandings of  the  conduct  and  Intentions 
of  the  accused,  instead  of  being  questioned 
as  to  his  acts,  etc.,  leaving  the  jury  to 
draw  thwefrom  their  conclmdons  as  to  his 
mental  condition.  The  evldraice  was  prop* 
eriy  excluded.   Id.  686. 

The  twelfth  error  assigned  la  that  "  the 
court  erred  in  allowing  the  state  attorney 
to  interrupt  the  witnesses  Freymouth  and 
Stephens,  and  to  examine  him  as  to  his 
means  of  knowledge  of  the  reputation  of 
John  Q.  A.  Lang. "  We  cannot  tell  from 
this  language  as  to  which  of  the  witnesses 
It  applies,  but  It  makes  no  difference.  The 
examination  was  rather  out  of  line  in  such 
cases,  but  It  was  only  for  the  purpose  of 
teeting  the  knowledge  of  the  witness  or 
witnesses  before  he  or  they  were  allowed 
to  testify,  and  the  accused  was  not  injured 
by  the  aaminatlon  as  It  was  conducted. 

The  thirteenth  error  assigned  Is  that  the 
court  erred  In  refusing  to  permit  Frey- 
mouth and  Stephens  to  testify  as  to  the 
reputation  of  John  Q.  A.  Lang  among  his 
neighbors  for  truth  and  veracity.  The  de- 
fendant brought  himself  within  the  rule  In 
introducing  evidence  for  the  purpose  of 
Impeaching  the  credibility  of  lamg,  and 
the  court  erred  In  ezclnding  the  evidence 
so  offered  for  that  purpose. 

The  fourteenth  error  assigned  is  that  the 
court  erred  In  permitting  the  state  attor- 
ney to  make  the  remarks  set  up  in  the 
twenty-flfth  exception.  The  recordsboWs 
that,  when  witnesses  were  lutroduced  for 
the  defense,  the  state  attorney  cautioned 
them  to  tdl  the  truth,  and  nothing  but 
the  trntii.  The  law  confers  no  such  au- 
thority upon  a  state  attorney,  and  such 
remarks  are  calculated  to  confuse  wit- 
nesses and  to  cast  suspicion  on  their  evi- 
dence. 

The  flfteraith  «:ror  assigned  Is  that  the 
court  erred  In  overruling  the  defendant's 
objections  t-o  the  questions  asked  by  Idie 
state  attorney  of  J.  J.  Hodge.  This  is  too 
general.  The  questions  should  have  been 
pointed  out.  And  the  same  applies  to  the 
sixteenth  assignment. 

The  nineteenth  asslgrnment  Is  that  the 
court  erred  in  Its  general  charge  to  the 
Jury,  In  giving  the  several  charges  then 
and  there  excepted  to,  as  shown  by  the  rec- 
ord. The  trial  Judge  charged  the  Jury  up- 
on the  question  of  Insanity  as  follows: 
"As  insanity  is  set  np  in  the  prisoner's  de- 
fuse, It  is  proper  that  I  should  instruct 
you  as  to  the  law  on  that  subject ;  and  I 
charge  you  that  It  Is  the  law  that  every 
man  is  presumed  to  be  sane,  and  to  possess 
a  sufficient  degree  of  reason  to  be  respon- 
sible for  bis  crimes,  until  the  contrary  shall 
be  proved  to  the  satisfaction  iA  the  Jury, 
and.  to  establish  the  defense  of  Insanity, 
It  must  be  proved  that,  at  thetlmeof  com- 
mitting the  act,  the  prisoner  was  laboring 
under  such  a  defect  of  reason,  from  disease 
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of  the  mindr  as  not  to  know  the  natnre 
and  quality  of  the  aet  he  was  dolnf^.  ur  aa 
not  to  know  what  he  was  doing  was 
wrang.  The  proof  of  Ineanity  devolves 
upon  the  prisoner.  In  other  words,  whoi 
the  defense  of  liisanity  is  set  np  aa  an  ex- 
CDSB  for  crime,  bnrden  of  proof  la  npoa  the 
person  alleging  It,  and  he  mnst  prove  It  to 
the  eatiatactlon  of  tlie  Jury,  beyond  a  rea- 
sonable donbt;  otherwise  the  presump- 
tion of  the  sanity  of  the  prleoner  w411  re- 
main In  force. " 

"  I  farther  charge  yon  that,  if  you  are 
satisfied  from  theevldencethat,  at  the  time 
of  killing  of  Jesse  J.  Marlow.  the  d^end- 
ant  weui  laboring  nndw  aii^  a  defect  of 
reason,  from  disease  off  the  mfnd.aa  not 
to  know  the  nature  and  quality  of  the  act 
he  was  doing,  and  as  not  to  know  what 
he  was  doing  was  wrong,  then  yon  must 
acquit  him;  and  If  you  are  satisfied  from 
the  evidence,  beyond  a  reasonable  donbt, 
that,  at  the  time  of  the  killing,  be  was  not 
laboring  nnder  each  a  defect  of  reason, 
from  disease  of  mind,  aa  prevented  talm 
from  knowing  the  natare  and  qnaUty  of 
the  act  he  was  doing  when  be  killed  the 
deceased,  and  as  prevented  him  from  know- 
ing that  what  he  was  doing  was  wrong 
at  the  time  of  the  killing,  and  If  yon  are 
satisfied  from  the  evidence  that  be  did  kill 
the  deceased  from  a  premeditated  design 
to  effect  the  death  of  the  deceased,  then 
yon  must  llnd  him  gallty.  And  the  court 
charges  you  that  yon  must  look  to  all  the 
evidence  in  the  case  relating  to  alleged  In- 
aanlty  of  the  prlsonerin  order  to  arrive  at 
a  safe  and  Just  comtlusfon  in  regard  to  the 
question  of  his  Insanity  at  the  time  of  the 
knilng;  and.  if  you  are  satisfied  beyond  a 
reasonable  doubt  that  the  prisoner  was 
insane  at  the  -Ume  of  the  killing,  you  must 
acquit  him." 

This  part  of  the  charge  was  duly  except- 
ed to,  and  counsel  for  the  plaintiff  In  error 
contend  that  It  was  erroneous,  and  cite  the 
following  authorities  In  support  of  the 
proposition :  Hopps  v.  People.  31  III.  885; 
Chase  v.  People,  40  111.  352;  Polk  v.  State, 
19Ind.  170;  Stevens  v.  State,  31  Ind.485; 
Groenley  v.  State,  60  Ind.  141 ;  Guctlg  v. 
State.  66  Ind.  »4;  State  v.  Reddlck.  7  Kan. 
144;  State  v.  Mahn,25  Kan.  ]H2;  People  v. 
Gurbutt,  17  Mich. 9;  Cunningham  v. State, 
56  Miss.  269;  Newconib  v.  State,  37  Miss. 
383 ;  Hussell  v.  State,  53  Miss.  367 ;  Wright 
V.  People,  4  Neb.  409;  Hawe  v.  State,  11 
Neb.  537,  10  N.  W.  Rep.  462;  State  v.  Bart-- 
lett.  48  N.  H.  224;  State  v.  Jones,  CO  N.  H. 
309;  State  r.  Pike.  49  N.  H.  S99. 

All  the  courts  hold  that  the  legal  pre- 
sumption Is  that  every  man  Is  sane  until 
the  contraty  Is  proved ;  bat  they  differ  as 
to  whether  this  presumption  is  to  be  re- 
butted by  evidence  showing  beyond  a  rea- 
sonable doubt  that  the  prisoner  was  In- 
sane at  the  time  the  act  was  committed, 
or  whetherapreponderance  oftheevidence 
Is  required,  or  whether  the  burden  Is  not 
shifted  from theprlsonertothestate  when- 
ever there  Is  evidence  introduced  tending 
to  establish  the  insanity  ot  the  prisoner. 

The  rule  of  evidence  contended  for  in  be- 
half of  the  accused  Is  that  when  the  de- 
fense of  insanity  Is  relied  upon,  and  evi- 
dence la  Introduced  which  tenda  to  ovw- 


throw  the  presumption  ot  suilty.  It  upon 

the  whole  evidence  the  Jury  entertain  a 
reasonable  doubt  of  his  sanity,  they  must 
acquit,  regardless  of  whetherlt  be  adduced 
by  the  prosecution  or  the  defendant,  and 
that  the  accused  Is  not  required  to  estab- 
lish hfa  Insanity  beyimd  a  reasonaMd 
doubt;  and  In  this  we  think  they  are  cor- 
rect, and  that  thechoige  otthetrial  Judge, 
that  the  accused  was  required  to  prov* 
his  Insanity  beyond  a  reasonable  donbt, 
was  erroneous.  In  addition  to  the  ao- 
tboritles  cited  upon  this  subjeet  by  plaln- 
tin  in  M-ror,  see,  also,  Wagner  v.  People, 
*4l  N.  Y.  6K4;  State  v.  Crawford,  11  Kan. 
S3;  Boawell  t.  Com.,  20  Orat.  SW;  State 
T.  Mailer,  3  Ala.  43 ;  People  lieCaan,  16 
N.  Y.  68;  State  v.  Felter,  83  Iowa,  49; 
Meyers  v.  Com..  88  Pa.  St.  131;  State  v. 
Smith,  53  Mo.  267;  People  T.  McDonell,  47 
Cal.  184;  O'Connell  v.  People,  87  N.  T.  877; 
Dacey  v.  People,  116  111.  556, 6  N.  E.  Rep. 
165.  Cuntra.,  (authorities  cited  by  the  at- 
torney general:)  Beg.  V.  Stokes.  3Car.&K. 
188;  Bute  V.  Stark.l  Strob.479:  Stats  v. 
Httttog.Sl  Uo.476,477;  Feoplev.  Meyers,  20 
Cal.  618;  State  v.  Spencer,  21  N.  J.  Law, 
202.  The  subiect  of  insanity  has  given  the 
courts  much  trouble.  It  Is  a  sub)ect  up- 
on which  scientific  experts— men  who  have 
made  the  subject  a  life-time  study — differ 
widely  Id  the  conclusions  they  arrive  at, 
from  the  actions  of  persons,  as  to  whether 
they  are  sane  or  Insane.  One  set  of  auch 
experts,  after  hearing  all  the  evldenee  In  a 
case,  will  give  It  as  their  opinion  that  a 
certain  person  is  Insane,  while  another  set, 
of  equal  respectability  and  skill,  will  give 
It  as  their  opinion  that  the  person  is  sane. 
To  require  the  defense  of  Insanity  to  be 
proved  beyond  a  reasonable  doubt  la  to 
require  an  Impossibility,  and  bence  the 
more  humane  and  advanced  rule  on  the 
subject,  that  If  the  Jury,  upon  a  ccmailden^ 
tion  of  the  whole  evidence,  have  a  reason- 
able doubt  as  to  tlie  Insanity  of  a  man 
charged  with  crime,  at  the  tlmeof  the  act, 
it  is  their  dnty  to  g^ve  him  the  benefit  ol 
such  doubt,  and  tn  acquit  him;  but  the 
Jury  are  not  to  acquit  him  upon  any  (anCl- 
fnl  ground  that,  thoagh  they  brieve  he 
was  sane  at  the  time  the  act  was  commit- 
ted, yet,  as  them  may  be  a  rational  doubt 
of  such  sanity,  he  Is  therefore  entitled  to 
an  acquittal.  Boewell  r.  Com.,  SO  Qtnit. 
860. 

The  other  charges  ot  tJieconrt  wera  rab- 
Stantlally  correct. 

The  Judgment  of  the  court  below  la 
versed,  and  the  cause  la  mnanded  for  fur- 
ther proci<edinge  not  Inconatatent  wtlli 
thlB  opinion. 


Pbcknix  Ins.  Co.  uf  Brooklyn  Bowdrb 
et  al. 

{SwprejM  Court  of  MisslsaippL   May  S,  ISOOi) 

FiRB  PoLiCT— Waiter— iHSTOiBLB  Ihtbrmt. 

1.  A  fire  insurance  poUoy  vtipulated  that  the 
assured,  within  80  days  after  l(»a,  funush  com- 
plete proofs  thereof,  accomoanled  by  a  builder's 
eatiDiate  of  the  value  of  the  building.  Held,  that, 
a  general  agent  of  the  companj  bRviog  authority 
"  to  trsnsoot  tha  buslDeH  of  insaranoe  *  withla  the 
state  may,  after  a  kwi,  Und  the  oompany  by  a  pa^ 
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nl  watrar  of  thoH  ctmditiona,  Dotwiifasta&dlne 
the  polky  prorldes  that  a  waiver  stiaU  be  void  ub- 
leaa  IB  writtag,  and  indotBed  thereon. 

i.  Ad  insurance  policy  provided  that,  "if  the 
Intareat  ot  the  assured  Id  the  proper^  be  other 
than  an  absolute  fee-simple  title,  •  *  *  it  must 
Iw  80  represented  to  tlie  oompaoy,  and  so  expressed 
In  tbe  written  part  of  this  policy.  **  The  Insured 
held  UUe  aa  ceatuis  qus  tmstonC,  and  under  a 
deed  purporting  to  oonv«y  ED  absolute  fee-simple 
tiUefrom  the  otneroestuls  Que  tnuitent,  and  tbeir 
beoedciBl  ownership  waa  sole  and  undUpuled. 
Beld,  that  their  Interest  was  equivalent  to  an  ab- 
solute fee-simple  title  aa  contemplated  by  the 
policy. 

Appeal  from  circuit  court,  Tate  eoiut^ ; 
W.  M.  RooBRB,  Jad^. 

Appellees,  Bowdre  and  hto  brother,  Bned 
appeUajit  to  recover  amount  of  fire  limar- 
auce  policy  on  their  btiuae.  whl(^  waa 
burned.  The  facts  la  reference  to  the  title 
of  Bon'dra  and  brother  to  the  property 
are  the«e:  One  Merrlweather,  the  grand- 
father uf  appellee?  and  other  brothers  and 
Risteru,  left  a  will  when  he  died  in  which 
he  directed  his  execators  to  take  the  share 
uf  Ills  estate  sotnff  to  his  dauKhter,  the 
motliw  of  appellees  and  their  brothera  and 
•tatera,  wid  to  purchase  a  home  lor  the 
ehlldrm  o(  his  dfiuRliter,  upon  which  tbey 
«houhl  lire  until  the  younsest  child  was 
of  affe.whm  thehome  sopurcbased  should 
be  equally  divided,  by  sale  or  otherwise, 
between  said  children.  The  executors,  in 
compliance  with  tbe  will,  bought  certain 
land,  incliidlni;  that  on  which  the  house 
huawHl  waa  situated,  and  paid  for  tbe 
aanewith  the  money  coming  to  them  chil- 
dren from  the  estate  of  their  Krandfatber 
ll«Tlweather,  taking  the  deed  to  them- 
selves as  execators.  The  children,  with 
their  protector,  went  into  poasesslun  of  tills 
property  as  a  home.  When  the  youngest 
child  reached  majority,  they  appointed 
one  Ward  with  power  of  attorney  to  sell 
the  land  npon  which  they  had  hved,  and 
which  had  been  given  tliem  under  the  will 
ol  their  grandfather.  Word  sold  the  prop- 
erty, and  appellees,  Bowdre  and  his  broth- 
er, bought  the  land  on  which  the  house 
bonied  waa  located,  paying  cash,  and  re- 
ceiving tbe  deed  from  Ward  thereto;  and 
tbe  money  received  at  this  sale  by  Ward 
for  all  the  property  was  paid  by  blm  to 
tbe  parties  entitled  thereto,  the  children 
of  Merri weather's  daughter.  The  other 
points  are  anfflctently  stated  In  tbe  opin- 
ion. Th«-e  was  rwdlct  and  Judgment 
against  tlie  appellant  faisnraDce  company, 
from  which  it  appealed. 

Shanda  A  Jobnaon  and  W.  i2.  Harper, 
for  appellant.  Qgieebx  A  Taylor,  tor  ap- 
pellees. 

Woods,  C.  J.  Tbe  Tarloos  delenaai  pre- 
sented by  tAe  defendant  corporation  In 
the  court  below  on  the  grounds  of  the 
overvaluation  of  the  property  destroyed, 
the  vacant  and  unoccupied  condition  of 
the  house  when  burned,  the  occurrence  of 
theflrethrough  tbenegligence  of  tbe  plaln- 
tlffs,  and  the  institution  of  plaintiffs*  suit 
before  resort  was  had  to  arbitration,  hare 
been  abandoned,  as  we  are  led  to  believe. 
If  mistaken  In  this,  they  must  now  be 
abandnuRd.  when  we  declare  them  to  be 
without  merit.  The  two  other  defenses 
are  these,  vis.:   (1)  The  failure  ot  plain- 


tiffs, for  more  than  M  d^a  after  the  loss 
occurred,  to  furnish  tlia  defendant  with 
complete  proof  of  loss,  Indudbig  a  build- 
er's estimate  as  tu  the  value  of  the  prop- 
erty; and  (2)  the  inability  of  the  plaintiffs 
to  show  that  tbey  were  tbe  owners  of  the 
property  In  absolute  fee-simple.  Let  us 
examine  these  proposlUons  In  order,  and 
with  some  minuteness. 

I.  The  plea  going  to  tbe  matter  of  tbe 
failure  to  furalsh  proof  of  loss  complete, 
lochidfng  the  builder's  estimate,  to  con- 
fessed, and  sought  to  be  avoided  by  an  al- 
legation of  waiver  as  to  the  requirement 
of  the  policy  touching  the  furnishing  Of 
the  bnikler'a  estimate  by  one  Uill,  the 
agent  uf  the  defendant  corporation  at Sen- 
atobia,  and  the  agent  who  made  tlie  con- 
tract for  iuburajice  with,  and  issued  Uie 
policy  sued  npon  to,  the  plaintUfs.  There 
Is  a  sharp  and  irreconcilable  conflict  In  the 
testimony  on  this  point.  The  evidence  ot 
one  ot  the  plaintiffs  satisfactorily  estab- 
lishes a  waiver  by  the  ageoit.  Bill;  and 
the  evidence  of  the  agent,  Qill,  with  equal 
dlstiTictness,  denies  any  waiver.  Thlsqoes- 
tion  of  fact  was  submitted  to  the  Jury  un- 
der fair  instructions  fritra  the  court,  end 
the  issue  found  tor  piaintiUs.  There  la  left 
for  our  determination  tbe  stifflelency  of 
the  proof  to  establish  the  contention  that 
Hill  was  not  a  mere  local  agent,  with  very 
narrow  powers, but  that  he  was  a  general 
agent.  In  a  limited  territory,  clothed  with 
powers  ample  enough  to  authorise  him  to 
do  the  particular  act  which  it  is  alleged 
he  performed  on  this  occasion,  vis.,  waive 
a  part  ol  the  required  proof  of  loss.  It 
may  be  remarked  at  this  point  that  tbe 
contention  <^  appeilanfa  connari  that 
there  can  be  no  parol  waiver,  by  reason  of 
the  provision  In  the  policy  that  such  waiv- 
er sbalt  be  only  by  writing  indorsed  on 
the  policy.  Is  not  maintainable.  In  Asso- 
ciation V.  Matthews, 65  Miss.,  801,  4  South. 
Rep.  62,  this  court  said  that  such  parol 
waiver  might  be  made  despite  such  pro- 
vision In  the  policy  requiring  It  to  be  dime 
in  writing,  and  especially  that  socb  sttpo- 
latlon  applies  only  tothuaecoadltlons  and 
provisions  which  relate  to  the  formation 
and  continuance  of  the  contract  ol  insur- 
ance, and  are  essential  to  its  binding  foive 
while  It  to  mnning,  and  does  not  apply  to 
conditions  which  are  tobe  pertonned  alter 
loss  has  occurred. 

But  was  Hill  the  ag^t  ot  the  detendant 
corporation  In  such  sense  as  made  blm  ca- 
pable of  waiving  the  production  of  the 
builder's  estimate  In  this  caae?  It  to  dis- 
tinctly shown  by  the  record  that,  on  Fet>- 
ruary  24, 1888,  Hill  was  "appointed  by  the 
Fh<eaix  Insurance  Company  of  Brooklyn, 
N.  Y.,  as  Its  agent  for  the  transaction  ot 
the  business  ot  Insnrance  in  tbe  state  of 
Mississippi  during  the  year  1888."  Under 
thto  appointment,  was  Hill  simply  a  solic- 
itor of  insurant,— n  mere  runner  engaged 
in  hunting  up  peraons  desiring  or  needing 
Insurance?  Or  was  he  the  agent  of  tite 
company  in  that  latter  seuRe  that  made 
him  stand  for  and  represent  tbe  corpora- 
tion In  its  dealings  with  those  doing  base- 
ness with  It?  All  that  could  be  done  by 
any  officer  ot  the  company  la  the  manage- 
ment of  Its  accustomed  business  at  Seua^ 
tobia  was  clearly  within  th^K^^^^^'s 
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authority.  Harlng  eonatltated  Hni  "Its 
agent  for  the  tranBactlon  of  the  bturineM 
of  insarance  In  the  Btnte  of  Mississippi  dur- 
ing the  year  1888, "  the  company  had  done 
more  than  create  him  a  mere  local  agent 
with  limited  powers.  It  hadconterred  up- 
on talm  authority  which  Justified  a  person, 
In  dealing  with  him,  In  r^ardlng  mm  as 
its  general  agent,  and  as  authorised  to 
waive  a  simple  condition  required  to  be 
(lerformed  by  the  Insured  after  loss.  Bat 
the  controversy  would  appear  to  have 
been  pat  an  end  to  in  this  state  by  the 
opinion  of  this  coart  In  the  case  of  Blvara 
T.  Insurance  Co.,  62  Mies.  728.  Mr.  Justice 
Arnold  in  that  case  said:  "The  powers  of 
Insurance  agents  to  bind  their  companies 
are  varied  by  the  character  of  the  func- 
tlonstheyare  employed  to  perform.  Their 
powers  In  this  respect  may  be  limited  by 
the  companies,  but  parties  dealing  with 
them  as  to  matters  within  the  real  or  ap- 
parentscope  of  their  agency  are  not  affect- 
ed by  such  limitations  unlese  they  had  no- 
tice of  the  same.  An  Insurance  agent 
elothed  with  authority  to  make  contracts 
of  insurance,  or  to  Issue  policies,  stands 
in  the  stead  of  thecoropany  to  the  assured. 
His  acts  and  declarations  In  reference  to 
such  business  are  the  acts  and  declara- 
tions of  the  company.  The  company  Is 
bound,  not  only  by  notice  to  such  agent, 
but  by  anything  said  or  done  by  him  In 
relation  to  the  contract  or  risk,  either  be- 
fore or  after  the  contract  Is  made. " 

We  are  clearly  of  opinion,  therefore,  that 
Hill  was  a  general  agent  of  defendant,  and 
that  he  might  waive  the  production  of  the 
bnllaer's  estimate.  The  Jury  bavlngtound 
the  tacts  for  plaintiffs,  as  already  stated 
by  us,  and  there  being  proof  to  support 
that  finding,  we  conclude  that  on  this 
branch  of  the  case  the  contention  of  appel- 
lant Is  untenable. 

2.  Let  ns  now  consider  the  remaining 
ground  of  defense.  The  fourth  condition 
in  the  policy  of  insarance  stipulates  that, 
"if  the  interest  of  the  assured  In  the  prop- 
erty be  other  than  an  absolute  fee-simple 
title,  *  *  *  it  must  be  so  represented 
to  the  company,  and  so  expressed  in  the 
written  part  of  this  policy."  It  appears 
tiiat  no  written  application  for  Insurance 
was  ever  made  by  the  aaaored,  and  one  of 
the  plaintiffs  testified  that  he  thought  he 
represented  orally  to  Hill  that  plaintifiB 
were  the  owners  of  the  property.  Leav- 
ing out  of  consideration,  however,  any 
effect  this  proof  was  legitimately  entitled 
to,  is  the  company's  contention  maintain- 
able as  an  Independent  proposition  in  this 
case?  In  support  of  their  position,  appel- 
lant's counsel  refer  as  to  the  outstanding 
legal  title  in  the  surviving  executor  of  Mer- 
riweather,  and  to  the  supposed  imperfec- 
tion In  The  execution  of  the  deed  from 
Ward,  the  attorney  In  fact,  to  the  plain- 
tiffs, and  insist  that  It  Is  thereby  shown 
that  there  Is  not  an  absolute  fee-simple 
title  In  the  appellees.  By  the  Insertion  of 
those  words  In  the  conditiona  of  its  poli- 
cies, can  it  be  successfully  maintained  that 
the  Insurance  company  meant  that  every 
loss  occurring  under  its  policies  In  which 
the  assured  should  be  onable  to  show  a 


OBTEBpVoL.?.  (Mlsa. 

title  Indefearible  and  good  against  tb9 
world— a  title  free  from  every  defect,  real 

or  seeming,  and  on  which  not  the  smallest 
cloud  rested^honld  be  borne  by  the  as- 
sured ?  To  tolerate  such  an  opinion  would 
be  equivalent  to  holding  that  the  company 
had  deliberately  set  a  trap  to  ensnare  the 
simple-minded  and  nnwary.  Theeontract 
of  indemnity,  in  multdtudea  of  cases,  all 
over  the  land,  would  prove  only  adelutdon 
and  a  snare  to "Uie  victims  of  premeditated 
cunning.  We  cannot  believe  that  any  hon- 
estly directed  and  fair-dealtug  company 
will  d^iberately  undertake  the  manage- 
mmt  of  its  business  on  such  basis.  What 
is  meant,  tlien,  by  the  words  **  absolate 
fee-simple  title,"  In  this  connection?  It 
can  only  mean  that  the  assured  did  not 
havea  limited  Interest  In  the  property.but 
that  he  claimed  and  hdd  under  a  deed  of 
conveyance,  or  other  evidence  of  title,  pur- 
porting to  invest  them  with  an  estate  in 
fee^lmple.  It  can  only  mean  that  the  as* 
sured  had  and  heldandera  papertltle  con- 
ferring upon  them  this  sort  of  estate,  as 
contradlstlngulBhed  from  any  limited  and 
inferior  one.  The  reason  for  this  distinc- 
tion is  obvious.  The  insurer  would  not 
deal  with,  nor  take  the  great  risk  of  in- 
demnifying against  loss  and  damage,  a 
mere  tenant  or  leaseholder,  orother  person 
claiming  and  having  only  some  qualified 
interest  In  the  property;  but  this  contract 
for  Indemnity  will  be  made  only  with  tbe 
person  having  tbe  title,— the  beneficial 
owner;  theperBonhavingtbeab801ute,f.e., 
the  vested,  as  opposed  to  thecontingent  or 
conditional,  title.  Itwaswell  said  by  this 
court  In  Insurance  C!o.  v.  McGulre,  62  Miss. 
227:  "Parties  applying  for  Insurance  are 
not  called  on  to  settle  questions  of  title 
with  very  great  precision."  We  r^>eat 
and  empha^se  the  remark  here. 

Applying  these  principles  to  the  case  at 
bar,  we  will  see  thatplalni^flg  are  the  sole, 
undisputed,  b«ieflcial  owners  of  the  prop- 
erty in  question,  holding  under  a  convey- 
ance purporting  to  Invest  them  with  an 
estate  in  fee-simple.  The  truth  is,  so  far 
as  this  record  discloses,  platntifb  are  the 
only  persons  on  earth  having  any  sort  of 
interest  In,  or  claim  of  beneficial  owners 
ship  to,  the  premise.  There  is  at  the  ot- 
most  a  mere  naked  l^al  title  outstanding 
In  one  of  the  three  surviving  executors  of 
Merriweather,  and  this  executor  Is  the 
mere  trustee  of  the  title  for  these  very 
plaintiffs  and  their  brothers  and  sisters, 
all  of  whom  have  conveyed  their  undivided 
Interests  to  these  plaintiffs.  Will  any  one 
deny  that  plaintiffs  might  not,  if  thought 
necessary  to  protect  their  title,  go  Into  a 
court  of  chancery,  and  immediately  have 
the  naked  legal  tit^a  divested  out  of  the 
trustee,  and  invested  In  themselves?  The 
appellees  are  the  real  owners  of  the  prem- 
ises. They  are  the  sole  owners  asserting 
title,  and  they  mast  bear  the  total  loss  in- 
volved In  the  destruction  of  the  building 
unless  we  shall  hold  the  company  liable. 
Substantial  right  and  indubitable  justice 
are  in  the  views  we  have  enunciated,  and 
they  must  be  upheld  and  enforced  by  an 
affirmance  of  theactlonof  theconrt  below. 

Afflrmed. 
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Stats  t.  Pbriqus  et  ah 

(SuprenM  Court  of  Louisiana.   April  7,  1S90. 
«1  La.  Add.) 

CBncnrAL  Li.Tr— Contikuascb— Abbbnce  of 

WlTMBBB. 

An  qiplicatlon  for  a  ooDtinDanoe  In  a  crim- 
inal case  OD  aooount  of  the  BtMDos  of  a  wltoeH, 
wwapported  by  affidavit,  oanoot  be  oonaldwed. 
iSyilabvM  by  th«  Court) 

Appeal  trom  district  coart,  parish  of  St. 
James;  DdfpklI/,  Judge. 

R.  Dagu6,  for  appellant.  Tb«  Attor- 
ney General,  for  the  State. 

Poch£.  J.  The  trial  of  Orter  Perlqae, 
Jr.,  and  ValBin  Braud,  on  the  chaifge  of 
shooting  with  Intent  to  marder.  resolted 
In  the  acqnlttal  of  Pertqne.  and  In  the  con- 
Ttctton  of  Brand,  who  prosecutes  this  ap- 
peal from  a  sentence  of  la  months  to  the 
penitentiary. 

1.  His  first  complaint  Is  of  the  refusal  of 
a  coatlnuaoce  of  the  case  on  account  ul 
the  absence  of  an  all^^ed  material  wit- 
ness. The  record  shows  that  the  absent 
witness  had  been  summoned  by  service 
made  at  his  domicile,  that  the  motion  for 
eontln  nance  was  not  made  in  writing,  and 
that  it  was  not  supported  by  an  affidavit. 
It  appears  further  from  the  bill  that,  when 
called  by  the  district  attorney  to  make 
the  proper  affidavit,  the  accused  declined 
to  do  so;  and  hiscounsel  argues  here  that 
an  affidavit  cannot  be  required  iu  such 
cases,  as  "It  may  be  against  the  Interest 
of  an  accused  person  to  disclose  at  the  be- 
Rlnning  of  the  trial,  or  before  the  trial,  the 
facts  which  he  Intends  to  prove  by  an  ab- 
sent witness. "  In  the  face  of  an  Inflexible 
ruleof  criminal  Jurisprudence  requiring  such 
an  affidavit  as  an  Indlsnensable  condition 
of  a  continuance,  the  argument  of  coun- 
sel hasat  least  the  merit  of  vigorous  fi-esb- 
ness,  and  of  ingenious  originality.  But,  at 
thlsstage  ot  Jurisprudence,  wecannot  dare 
todrlftfrom  the  sidemooringsat which  all 
the  courts  which  are  gnlded  by  the  rules 
of  common-taw  procedure  have  been  an- 
chored for  several  centuries.  With  a  differ- 
ent rule.  It  would  be  a  heroic  feat  for  a 
prosecuting  officer  to  force  an  accused,  the 
essence  of  whose  defense  would  be  time,  to 
a  trial,  under  any  circumstances. 

Speaking  of  the  required  conditions  of  a 
motion  for  a  contlnnance  In  ench  cases. 
Bishop,  In  his  work  on  Criminal  Proced- 
nre,  says  at  section  951a,  vol.  1 :  "  If  a  wit- 
neas  Is  absent  or  sick,  and  not  to  be  pro- 
cured till  a  future  day  or  term,  he  must 
make  affidavit  setting  forth  the  name  and 
residence  of  the  witness;  the  facts  which 
be  Is  expected  to  prove ;  their  materiality 
to  his  case.— as,  for  example,  that  be  can- 
not prove  them  otherwise,— and  tb^  rele- 
vancy  to  the  Issue;  why  his  presence  can- 
not now  be  had,  and  the  reasons  to  believe 
It  may  be  had  then;  together  with  what 
will  render  apparent  his  own  want  of 
laches."  Bvoy  one  of  theenomerated  req- 
nlirttes  of  the  mle  has  berai  the  subject  of 
some  Judicial  Intrarpretatlon  ev«i  In  our 
Jnrlspradence,  In  which  ft  has  been  uni- 
formly enforced  as  laid  down  by  Bishop. 
In  the  following  list  of  cases  the  applica- 
tion fora  continuancewasnot  entertained 
tor  the  absence  ot  the  affidavit :  State  v. 


Bomero,  S  La.  Ann.  25;  State  r.Bonntree, 
32  La.  Ann.  1144;  State  v.Crawtord.41  La. 
Ann.  639,6  South.  Rep.  471.  And  in  the 
cases  hereinafter  enumerated  the  motion 
was  overruled  on  account  of  the  insuffi- 
ciency of  the  affidavit:  State  v.  Clark.  87 
La.  Ann.  128;  State  v.  Redmond,  Id.  774; 
State  V.  Laudrum,  Id.  799;  State  v.  Duffy. 
89  La.  Ann.  419,  2  South.  Bep.  1S4;  State 
v.Bassenger,  89  La.  Ann.9I8.3Sonth.Bep. 
55.  Hence  we  conclude  that  this  ground 
has  no  force. 

2.  The  next  complaint  Is  too  trivial  to 
require  more  than  a  passing  notice.  As 
the  case  was  tried  by  the  judge,  tbeaccused 
invites  our  attention  to  errors  committed 
by  the  former  in  summing  up  the  evidence 
in  the  case.  The  request  Is  couched  -In  the 
following  words:  ''Such  being  the  case, 
we  respectfully  ask  the  court  tu  consider 
whether  it  was  Jnst,  arbitrarily,  to  disre- 
gard the  testimony  ot  nine  disinterested 
witnesses,  whose  testimony  had  not  been 
contradicted  In  a  single  material  particu- 
lar, who  were  on  the  spot  at  the  time  of 
the  shooting,  and  saw  It  all,  and  who 
swore  to  a  c^ear  case  of  self-defense,  and 
to  believe  In  pr^wence  the  adverse  testi- 
mony of  the  four  state  witnesses,  who 
were  directly  contradicted  by  the  other 
nine."  But  the  cuustltutlonal  restriction 
of  our  criminal  Jurisdiction  sternly  forbids 
our  Invasion  of  that  field  of  Investigation. 
We  can  but  refer  counsel  to  article  81  of 
the  constitution,  which  restricts  onr  Juris- 
diction "In  criminal  cases  to  questlonB  of 

The  record  discloses  no  error  to  the  proj- 
ndlce  of  the  appellant. 
Judgment  affirmed. 


Pareeb,  Tax  Collector,  v.  Nobth  Biutibh 
&  M.  Ins.  Co. 

(Supreme  Court  of  Louisiana.    April  81,  1880. 
&  La.  Ann.) 

TJLUTIOK  — FORBIQN  Inscrasoe  Cohpanibs— 
Oboss  Rboeipts. 
1.  The  power  of  taxation  1b  derived  from,  and 
regulated  by,  the  state  constitotion ;  and  the  legis- 
lature, Id  exerclaine  suoh  power.  Is  botmd  to  oon- 
form  to  the  constitution. 

5.  The  coostitutloQ  contemplates  two  kinds  of 
taxes,  viz.,  property  tax  and  License  tax. 

8.  The  tax  imposed  on  the  "gross  reoelpts"  of 
foreifcn  insurance  companies  by  section  10  of  Act 
76  of  1886  Is  not  a  liceose  tax,  but  is  levied,  as- 
sessed, and  oollocted  as  a  property  tax. 

4.  A  tax  on  "gross  recelpts>'^lB  not  a  tax  on 
the  "  capital "  or  "capital  stock"  of  the  corporatioo. 
It  is  an  "  income  tax. " 

6.  Whether  or  not  the  legislature  may  coosti- 
tatlonally  levy  an  Income  tax,  (which  Is  not  decid- 
ed,) If  It  have  such  power,  it  Would  be  an  indis- 
pensable condition  of  Its  exercise  that  the  tax 
should  embrace  the  Income  of  all :  and  It  could  not 
sinsfle  out  a  particular  and  limited  class  of  persons, 
ana  reg,t)ire  them  to  pay  an  income  tax,  while  ex- 
empting all  others. 

0.  The  claim  here  presents  a  distinct  exeralae 
of  the  taxing  power,  being  levied  as  a  tax,  assessed 
as  a  tax,  ana  claimed  by  the  tax  collector  as  a  tax 
la  proceedings  applicable  exclusively  to  the  collec- 
tion of  taxes. 

7.  Different  questions  would  be  presented  If 
the  act  merely  required  the  foreign  corporation  to 
pay  a  certain  percentage  of  its  premlama  to  the 
atate  as  the  oondltion  of  a  permissive  Uoense  to 
enter  and  transact  business  In  the  state. 

{SyUabm  by  the  CourUi 
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Appeal  from  civil  dlatrfct  court,  parish 
of  OrieanB ;  Ellis,  Judge. 

Barrr  H.  Bull,  tor  ai^llant.  Wm. 
RofievB,  for  appellee. 

Fbnner,  J  .  Act  No.  76  of  1886  Is  enti- 
tled "An  act  In  relation  to  insurance  com- 
panies, corporations,  associations,  part- 
n^rsliips,  and  Individuals  ol  foreign  ffor- 
srnnieuts  doing  fire,  rirer,  Inland,  naTlga- 
tion,  or  marine  Insuraoce  buslnees  tu  this 
state,  llmttlng  publication  or  rendering  of 
statements,  determinlngcapltal  snbjert  to 
taxation,  collection  of  same,  penalties, 
and  requirements."  Various  sections  ol 
the  act  deal  with  tlie  terms  and  conditions 
on  which  foreign  Insurance  companies  are 
permltte<l  to  conduct  businras  In  this  state, 
with  varioasduties  required  of  them  in  the 
conduct  of  such  buslnees,  and  with  the  es- 
timation and  fixing  ol  the  capita)  stock  of 
such  company  as  the  standard  in  propor- 
tion to  which  the  aitf  of  its  risks  is  to  be 
regulated  in  accordance  with  the  geuM*al 
Insurauce  Iuwm  of  the  state,  Section  It)  of 
the  act  then  provides:  The  capital 
*  *  *  so  determined  and  certified  shall 
be  subject  to  taxation  the  same  as  the 
capital  of  fire  insurance  companies  organ- 
Iced  under  the  laws  of  this  state,  to  be  ler- 
led,  HSHt-Hfied,  and  collected,  as  prescribed 
by  tlie  laws  of  this  state,  at  such  place  iu 
this  Btiite  as  such  forplsn  Insurance  compa- 
ny shall  havM  its  principal  otflce:  provid- 
ed, however,  that  said  capital  has  nut 
been  taxed  and  paid  by  tfaemain  agency  or 
company  in  any  other  state.  Then  taxa- 
tion shall  be  levied  upontbegross  receipts, 
less  deductions  f;oveming  companies  or- 
ganized under  the  laws  otthisHtate." 

Under  this  section  the  defendant  compa- 
ny was  assessed  for  theyearslSST.lSSS.and 
on  the  grous  amount  of  premiums  re- 
ceived In  this  state.  Having  failed  to  pay 
the  tax,  the  tax  collector  takes  this  pro- 
ceeding, under  section  &4  of  Act  85  of  18>tS, 
to  compel  thecompany.  through  its  agent, 
to  deliver  up  the  property  assessed,  or  so 
much  thereof  as  may  be  necessary  to  sat- 
isfy the  tax.  Tiie  defendant  denies  its  Ma- 
blllty  for  the  tax  on  various  grounds,  of 
which  we  only  find  it  necessary  to  consid- 
er one.  viz.,  that  there  is  no  valid  warrant 
of  law  for  the  assessment  and  collection  of 
the  tax. 

The  state,  in  this  matter.  Is  undoubtedly 
exercising  the  power  of  taxation.  This 
power  !a  derived  from,  and  regulated  by, 
the  constitution  of  the  state.  No  matter 
who  may  be  the  subject,  or  what  may  be 
tiie  object,  of  the  tax,  the  state,  in  exercis- 
ing this  power,  la  bound  to  conform  to 
the  requirements  of  the  constitution. 
That  Instrument  makes  no  distinction  of 
persons,  and  a  tax  which  would  be  uncon- 
stitutional if  levied  on  property  belonging 
to  citizens  of  the  state  is  equally  unconBti- 
tutional  as  against  foreigners,  whetlier  in- 
dividuals or  corporations.  Tliedecisiooflof 
the  8UDi*enie  court  of  the  United  States 
holding  that  the  states  may  Impose  such 
terms  as  they  see  lit  as  the  conditions  of 
their  consent  tu  permit  foreign  corpora- 
tions, or  corporations  organize<i  in  other 
states,  tc»  enter  and  tio  business  in  a  differ- 
ent state,  without  therel)y  violating  tlie 
constitution  of  the  United  States^  hare  no 


application  to  tills  qaestlOD,  Paul  t.  Vir- 
ginia, 8  Wall,  168;  D«cat  w.  Chlcaero,  10 
Wall.  410;  Doyle  v.  Insunmce  Co.,  »4  U.  R. 
SS6.  These  decisions  only  held  that  state 
laws  of  this  character,  though  making 
discriminations  against  foreign  corpora- 
tions, did  not  conflict  with  tboee  provis- 
ions ol  the  federal  constitution  with  refer- 
ence to  the  privileges  and  Immunitletiof 
citinens  of  different  states,  and  the  rctrula- 
tion  of  commerce.  No  protection  of  the 
federal  constitution  is  Invoked  here. 

The  taxis  resisted  on  the  ground  that  It 
is  without  warrant  under  tlie  cunstitu- 
tion  end  laws  of  the  state.  The  constitu- 
tiottcontemplutesonly  two  klndsof  taxes, 
vli.^roperty  taxes  and  license  taxes.  We 
arenot  prepared  or  required  to  say  wheth- 
er such  a  tax,  If  imposed,  in  proper  terras, 
as  a  license  tax,  would  he  valid.  It  la  not, 
and  does  not  purport  to  be,  a  Ucenae  tax. 
A  license  tux  is  not  covered  orcontemplat- 
ed  by  eltfaer  tbe  title  or  body  of  the  act. 
The  very  proceeding  taken  by  the  state 
is  one  provided  exclusi\-ely  for  the  collec- 
tion of  property  taxes;  and  under  the 
terms  of  the  pleadingKi,  aa  well  an  ander 
the  assesament  itself.  It  Is  claimed  and  de- 
nominated aa  a  tax  on  property. 

Then  the  question,  simply  stated,  la 
whether  a  property  tax  levied  on  the  gross 
receipts  of  a  limited  and  particular  cia«s 
of  persons,  and  not  levied  upon  the  gross 
receipts  of  any  other  class,  is  valid.  The 
plain  constitutional  mandate  that  "ail 

ftroperty  shall  be  taxed  in  proportion  to 
ts  value"  would  seem  peremptorily  to  set- 
tie  this  question.  If  gross  receipts  be 
property  subject  to  taxation,  the  grusa  re- 
ceipts of  all  or  of  none  must  be  taxed.  It 
is  vain  to  call  gross  receipts  "capital." 
They  are  not  capital  or  capital  stock,  and 
no  legislative  declaration  can  make  them 
so.  Tbe  only  class  of  taxes  under  which 
this  can  possibly  (all  is  that  of  an  Income 
tax. 

It  Is  notnecessaryfornsto  decide  wheth- 
er or  not,  under  theconstltutioa.tbe  I<^is- 
lature  has  power  to  levy  an  Income  tax. 
It  Butfices  to  say  that.  If  the  legislature 
had  such  power,  it  would  be  an  Indispen- 
sable condition  of  its  exerdee  that  a  tax 
ahould  embrace  the  incomes  of  all  pemons 
not  exempted ;  and.  whatever  power  of 
classification  the  leglslaturemlght  possess 
as  to  the  subject-matter  uf  taxation,  that 
power  could  uuderno  pretext  be  stretched 
BO  as  to  embrace  the  right  to  single  out  a 
particular  class  of  tax-payers,  and  to  re- 
quire ihem  t.o  pay  such  a  tax  while  ex- 
empting all  others.  Tfata  is  what  the  leK- 
Islature  bas  attempted  to  do  in  tills  in- 
stance, and  we  are  bound  to  hold  that  it 
cannot  be  constitutionally  done. 

As  we  have  heretofore  Intimated,  if  tJiie 
act  merely  Imposed  on  the  foreign  Insur- 
ance company  the  duty  of  paying  to  the 
state  a  certain  percentage  of  its  preminina 
received  aa  a  condition  ol  a  permissive 
license  to  transact  buslneitB  In  thia  state, 
different  questions  would  be  presented. 
That  would  not  be  a  tax,  and  would  not 
involve  the  exercise  of  tbe  taxing  power. 
But  the  imposition  here  is  levied  as  a  tax. 
assessed  as  a  tax.  claimed  as  a  tax.  by  tlio 
tax  collector,  under  proceedings  provided 
exclusively  for  the  ooUectlon  of  taxea.  It 
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iB  8  diettnet  exerclee  of  the  tiurini?  power, 
and  must  be  governed  bj  all  coDHtftation- 
at  requirements  and  Umltationa  applicable 
tiiereto. 

It  is  therefore  ordered, adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annalledf  avoided,  and  reveraed,  and  that 
there  be  now  Judgment  In  favor  of  defend- 
ant, relecting  plalntUT'a  demand,  at  bis 
cost  in  botb  conrts. 


GAHiMrr  9t  ai,  v.  LotnsvuxB,  N.  O.  *  T. 

B».Co. 

(Sitpnme  Otmrt  of  LouMana.    April  21, 18W>. 

4^  La.  Ann.) 

Mum  Aim  Sbstakt— Liability  of  Uuna  TO 

ThIBO  PeBSONB— BviDtKOB. 

1.  A.  brakeman  employed  on  a  freight  train  In 
flharga  of  a  ocndactor  has  no  implied  antlioritj  to 
Vbtd  the  oempaay  by  a  ooatraet  of  panage,  and 
Ua  pemiaaioa  to  a  panoa  to  rids  does  mot  make 
SDC&  person  a  pasaengar. 

2.  If  it  be  true,  as  stated  bj  pl^tlffs*  witness, 
that  defendant's  conductor,  on  dlBOoverlng  that  a 
car  bad  bean  brohen  open,  believlnfr  tbai  it  had 
been  done  by  a  certain  person,  coolly  walked  np 
to  Boeb  peraoD,  as  he  was  staQdingqaletlyats  sta- 
tiMi,  saying  sad  dofng  notUng,  a&4  shot  atan  down 
■vrithonts  word,  snohan  aetwoold  be  a  murder, 
entirely  beyond  the  scope  of  soy  employmeot  or 
function  of  the  conductor,  for  wUoh  the  oompaoy 
oonld  not  be  held  responsible. 

8.  If,  on  the  other  hand,  the  cODfluetor^s  state- 
ment be  tree,  that  tbe  person  shot  was  detected  hi 
having  broken  open  one  of  the  ears  In  the  nighU 
time,  and  when  discovered  Jumped  out  and  ran, 
and  refused  to  stop  when  famltea,  and  was  there- 
upon fired  at  and  siwt  by  an  employe  of  the  train, 
in  such acase  the  crlmioal's  joint  ud  contributory 
fault  would  bar  his  recoreiy  in  a  dvii  action  for 
damages. 
iSyllabua  hy  Oie  Court.) 

Appeal  from  elvll  district  court,  pariah 
ct  Orleans;  N.  H.  Riohtor,  Judge. 

Farntr,  Jones  &  KruttaebDltt,  for  ap- 
pellant, a.  W,  Campbell  and  R.  K.  MWer^ 
for  appellees. 

Fbnner,  J.  This  la  an  action  by  a 
lather  and  mother  to  recover  damages  for 

the  kUling  of  their  minor  son  by  a  servant 
of  tbedefendantcouipany.  Thedlacrepan- 
cy  hetvreen  the  facts  alleged  in  tlie  peti- 
tion Mid  those  appearing  on  tbe  evidence 
is  vwy  wide.  The  petition  alleges  that  on 
May  6,  ISStt.  tbeir  s<m  "took  passage  from 
Point  Houmas,  La.,  on  a  train  iA  said 
company,  and  dnly  paid  hie  fare  to  the 
eondnctor  ol  the  train ; "  that  a  t  Bumeide 
station,  while  tbe  train  was  stopping,  be 
descended  frum  the  train ;  that  while  thus 
being  at  eaid  station  an  alarm  wfl«  raised 
that  a  frelgbt-car  of  the  train  was  b^g 
broken  open  and  robbed  by  thieves;  that 
the  conductor,  brakeman,  and  other  em- 
ployee ran  to  said  ear  to  drive  off  and 
capture  the  thieves,  and  that  tbe  conduct- 
or, or  one  of  the  other  employea,  mistak- 
ing the  son  of  petitioners  f<ir  one  of  the 
thieves,  shot  him  with  a  pistol,  etc.  The 
evidence  discloses  a  very  ditferent  etate  of 
facta.  Plaintiff's  case  rests  entirely  upon 
the  testimony  of  a  single  wltneee,  acolored 
yontb  named  Esteve,  who  is  contradicted 
on  nearly  every  Important  point  by  other 
wltnesees,  and  who  cnntrHfltctn  hiniRolf  by 
incon8:8tpnt  BttiteiilPiittt  imule  at  iliffcreiit 
times,  ills  story  is  that  he  and  the  boy 


Gandlff  got  on  top  of  a  car  of  a  freight 
train  of  defendant  at  New  Orleans,  to  i  Ida 
to  Kenner;  cbat  they  gave  one  of  the 
brakemen  ol  tbe  train  15  omts  to  let  tbem 
ride;  that  before  reaching  Kenner  they 
called  tiia  brakeman,  and,  wishing  to  go 
fnrther,  gave  him  a  dollar;  ttiat,  when 
the  train  stopped  at  Bumeide  station, 
they  descended  to  ease  their  limbs;  that, 
as  they  ware  so  quietly  standing  there,  no 
alarm  or  excitement  existing,  the  conduct- 
or came  up  to  them,  and  shot  Candlfl,  and 
then,  putting  his  pistol  at  witness'  face, 
accused  falm  of  breaking  Into  tbe  car,  and 
ordered  blm  to  get  back  Into  the  ear.  He 
says  distinctly  that  there  was  no  alarm 
or  excitement,  and  that  be  heard  aottalug 
about  a  car  being  broken  into  until  after 
tbe  shooting. 

It  is  very  clear,  under  this  statement, 
even  if  true,  Uiat  CandHt  and  Esteve  were 
not  passengns.  They  wwe  simply  en- 
gaged in  stealing  a  ride  on  def«idant's 
train,  with  tbe  corrupt  connivance  of  a 
brakeman.  The  brakeman  of  a  freight 
train  has  no  implied  authority  to  bind  tbe 
company  by  contracts  iA  passage.  Tbe 
train  bad  «  coaductor,  as  Esteve  admits 
he  knew,  who  had  ctaargeof  the  train, aad 
who  alone,  it  anyone,  could  have  accepted 
these  parties  as  passengers.  Reary  v. 
Railway  Co.,  40  La.  Ann.  8S,  8  South.  Rep. 
890;  Fatt.  Ry.  Acc.  Law,  {  200.  But  the 
brakeman  denies  the  whole  of  Esteve's 
stoi-y.  Says  he  never  consented  to  their 
riding,  uid  was  not  aware  that  they  were 
nn  the  car  until  Just  before  tbe  traJn 
stopped  at  La  Place  station,  wboi  he  dis- 
covered tliem  standing  on  the  draw-heads 
between  two  cars;  and  that,  at  La  Place, 
be  ordf^red  them  oft  the  train,  and  sup- 
posed tluy  hud  left.  Tbe  conductor  says 
that  whw  tbe  train  was  stuppiugat  Bum- 
side,  as  he  walked  along,  he  beard  talking 
in  one  of  the  box-cars ;  that,  anticipating 
tronble.  hestepped  in  to  t^estatlon  agent's 
offloe,  and  borrowed  a  pistol,  tor  self-pro- 
tection ;  that  be  then  walked  to  the  car, 
and  diacovei'ed  that  it  bad  been  broken 
open  by  cutting  the  seat  and  knocking  oft 
the  cleat,  and  that  some  persons  bad  been 
in  the  car;  that  It  was  night,  and  hecould 
not  see  the  persons;  that,  about  that-time, 
one  of  the  brakemen  came  up ;  that  then 
two  men  Jumped  out  of  thecar,  and  started 
to  run :  that  he  told  them  to  stop,  and 
they  did  not  stop;  and  that  then  the 
brakeman  flred  and  shot  cms  of  tiMm,  who 
proved  to  be  CandUf . 

Whether  we  accept  tbe  version  of  Esteve 
or  that  of  the  conductor.  It  Is  plain  that 
tlie  railway  company  cannot  beh^d  lia- 
ble. We  have  already  said  that  tbe  rela> 
tton  of  carrier  and  passengerdld  notexlst, 
and  defendant's  liability  re/  jtoo  Is  gov- 
erned by  the  law  of  maHter  and  servant. 
II  Esteve's  version  be  true,  the  sbootlog 
of  Candlff  was  as  cold-blooded  a  murder 
as  ever  was  committed.  It  presents  tbe 
conductor  as  coolly  walking  up  to  a  man 
standing  quietly,  doing  and  saying  noth- 
ing, and  shooting  hlni  down  without  a 
word.  No  stretch  ol  the  doctrine  that 
masters  are  responsible  even  for  the  torts 
of  their  servants,  when  dtme  within  the 
ac'oiie  of  tlipli'  employment,  and  in  the  ex- 
ercise  of  the  functions  in  wUeb  ttaeriare 
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employed,  ean  make  It  cover  inch  an 
act  as  this.  Admltlln^  that  the  con- 
(luctor  le  charj^d  with  the  doty  ot  pro- 
tecting the  cars  and  contents  confided  to 
bis  care,  and  tliat  acts  done  In  execution 
or  such  charge  are  within  the  scope  of  his 
employment,  and  adralttlng  thathesnp- 
posed  that  Candlff  had  broken  Into  the 
car,  and  shot  blm  for  that  reason. In  what 
manner  was  sncb  Bbooting,  under  mch 
clrcnmatancee,  neceasary  or  condndTe  to 
the  protection  of  the  property?  If,  on  the 
other  hand,  we  accept  the  condactor's  ver- 
sion, we  have  the  case  of  a  man  detected 
in  the  crime  of  breaking:  open  a  car  In  the 
nlf^ht-tlnie,  who  attempts  to  escape  by 
running  away,  who. when  ordered  to  stop 
by  parties  In  cbarse  ot  the  property,  re- 
fuses to  do  BO,  and  who  la  then  shot  by 
one  of  said  parties.  It  la  not  necessary  to 
Justify  the  act  ot  the  brakeman.  or  to 
decide  whether  or  not  It  was  within  the 
scope  of  his  employment,  In  such  manner 
as  to  make  the  company  responsible.  It 
Is  very  clear  that,  In  such  a  transaction, 
the  party  detected  In  the  commission  ot  a 
crime,  and  shot  while  attempting  to  es- 
cape arreat,  would  be  In  a  case  of  anch 
contrlbntoiy  fanit  that  the  law  would 
afford  him  no  relief  in  a  civil  action  for 
damages. 

Counsel  for  defendant  aaggests  the  very 
apt  analogy  of  a  night  watchman  em- 
ployed to  guard  a  house.  He  detects 
bni^lars  In  the  house,  who  attempt  to 
escape,  and,  on  their  falling  to  halt  when 
called  to  do  ao,  he  ahoota  one  of  them. 
Could  the  burglar  ahot  be  listened  to  In 
an  action  for  damages?  On  the  other 
hand,  It  the  watchman  discovered  that  a 
burglary  bad  been  committed,  and,  some 
time  afterwards,  seeing  two  peraana  stand- 
ing quietly  la  the  street,  whom  be  sup- 
poses to  be  the  burglars,  he  walks  up  to 
them  and  shoots  one  of  them  without  a 
word,  who  proves  to  be  Innocent,  wonld 
bla  employer  be  liable?  These  qaeetions 
aeom  to  us  to  answer  themselves.  It  Is 
therefore  adjudged  and  decreed  that  the 
verdict  and  Judgment  appealed  from  be 
annulled  and  set  aside,  and  that  there 
be  now  Judgment  In  favor  of  defendant 
r^ectlng  the  demands  of  plaintiffs,  at 
their  costs  In  both  courts.  Jndgmrait  re- 
veraed. 


A.  M.  VvvKAU  €t  aJ.  T.  Nbw  Tobk  Zawm 

INB.  Co. 
M.  S.  FUTNAlf  V.  SaICB. 

(Suprmne  Covrt  of  LouitUma.  April  21,  1890.) 
WiTB'B  Sbpakatb  Fbdpbrtt— LirB  Insubahob 

POLICT. 

1.  A  life  iDBorance  poller,  in  wfaloh  a  married 
womaD  i»  named  as  beoeflciary,  vests  a  complete 
title  In  her  as  separate  parapnemiJ  property, 
which  caonot  be  pledKed  as  security  for  the  debts 
of  her  husband  or  of  tbe  community. 

2.  SamecaDDOtbeconvertedintoseparateprop- 
erty  of  the  husband,  or  Into  a  community  asset, 
afterwards,  by  its  surrender  to  the  insurer  by  the 
Insured,  and  the  issuance  to  the  latter  by  the 
former  of  a  new  policy,  in  which  another  and  dif- 
ferent beneficiary  Is  named,  without  the  consent 
of  the  former  beneficiary  is  first  legally  obtained. 

8.  In  case  such  substituted  policy  Is  only  in- 
tended as  s  security  for  a  previously  existing  ii^ 


debtedoest  of  tbe  insnred  to  sncb  last-named  bene- 
ficiary, and  the  recitals  of  tlUs  policy  clearly  in- 
dicate that  it  was  issued  in  tbe  place  of  a  previoos- 
ly  existiDK  one,  the  company  cannot  tie  held  liable 
therefor,  having  been  aajudged  liable  for  tbe  full 
amount  of  the  surrendered  policy.  In  such  case 
the  bar  of  equitable  estopped  does  not  apply  so  as 
to  put  upon  the  Insnranoe  oooMIMny  an  nnoondt 
tlonal  obligation. 

{SyUabua  by  the  Court) 

Appeal  from  civil  district  court,  pairlah 
ot  Orleans;  Voouhis,  Judge. 

Back,  DlakeJaptel  A  Hart  and  Semmea 
A  Le/pendn,  for  appellant.  Henry  C.  Mil- 
ier  and  W.  8.  Pwkeraoa,  lor  appdlee. 

Watkins,  J.  On  tbe  6tb  day  ot  Jan- 
nary,  1863,  the  defendant  Issued  a  policy 
of  Insurance  on  the  life  of  Jamea  SC.  Pat- 
nam  tor  $6,000,  of  which  Mary  8.  Putnam, 
hto  wife,  was  named  as  braefldary.  Dpon 
certain  representatlona,  that  policy  was 
by  l^e  assured  anrrendered  to  tbe  eom- 
pnny;  and  on  the  29tb  of  January.  1868,  it 
ieaaed  a  aecond  policy,  of  exactly  the  same 
tenor  aa  tbe  former  one,  except  In  respect 
to  the  name  ot  tbe  beneficiary,  which  Is 
stated  in  the  lattw  to  be  Emmett  Pa^ 
nam,  brother  ot  the  aeaured.  The  anit  ot 
Amelia  M.  Putnam  et  al-.wldowand  b^ra 
of  Em  mett  Pu  tn  am ,  subs tl  tut  ed  bene- 
ficiary, ta  brought  on  tbe  policy  ot  1868, 
while  that  of  Mary  S.  Putnam  la  brought 
on  the  policy  of  1862;  she  being  the  aur^ 
vlvlng  wife  ot  the  assured,  and  tbe  first- 
named  beneficiary.  By  consent,  tbe  two 
caaee  were  consolidated  and  tried  to- 
gether, and  on  tbe  trial  there  was  Jnd^ 
ment  against  the  company  and  In  favor  of 
Mrs.  Mary  8.  Putnam  In  one  case,  and  In 
favor  of  the  company  and  against  Mrs. 
Amelia  M.  Putnam  et  al.,  dismissing  tbeir 
suit,  In  tbe  other ;  two  separate  decrees 
having  been  rendered.  From  each  one  ot 
thoBe  Judgmenta,  the  losing  parties,  re- 
spectively, have  appealed. 

1.  With  regard  to  Mary  S.  Putnam, 
beneficiary  tn  the  etirrendered  policy,  the 
facts  appear  to  be  as  follows,  vis. :  As  to 
her,  the  company's  contract  was  complete 
In  Its  Inclplency,  and  never  changed  there- 
after, with  her  consent.  In  law,  this  pul- 
ley Inured  to  her  separate  paraphonal 
benefit,  thou^  not  separate  In  property 
from  ber  husband,  the  Insured;  emd  Its 
character  of  paraphernal  property  coald 
not  be  changed  to  that  of  separate  prop- 
erty ot  the  husband  or  of  the  community 
without  lier  consent,  lawfully  obtained. 
As  such,  It  could  not  be  placed  as  security 
for  tbe  husband's  debts.  To  this  effect 
there  are  many  anthorlttes.  Sacceaslon 
of  Kugler,  23  La.  Ann.  4B6;  Mnccea^on  ot 
Hearing.  26  La.  Ann.  326;  Succession  of 
Clark,  27  La.  Ann.  269;  Succession  of  Bof- 
enecben,  29  La.  Ann.  714;  Pllcher  t.  Inaur. 
ance  Co.,  83  La.  Ann.  822.  This  principle 
obtains,  also.  In  the  state  of  Connectlc.ut. 
Vide  Lemon  t.  InsuranceCo..  88  Conn.  284. 
Also  In  New  York.  Fide  Barry  v.  Bnme, 
n  N.  Y.  283;  Barry  r.  Society,  60  N.  Y. 
587;  and  Dutton  v.  Winner,  »  N.  Y.  812. 
All  tbe  premiums  were  paid  on  this  policy 
prior  to  the  29th  of  January,  1868,  by 
JamesM. Putnam, the  Insured, and  to  that 
date  it  was  kept  In  force.  The  tendency 
of  tbe  proof  Is  to  show  that  In  1868,  and 
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Erior  to  that  date,  Jamra  M.  Putnam  was 
tdebted  to  hUi  brother,  Emmett  Patnatn, 
In  the  mm  ot  aboat  f2,000;  and.  In  order 
to  secure  its  paymmt,  the  policy  flrat  la- 
med* and  jast  described,  was  stirreDdered, 
and  aooth^  Issoed  In  Its  stead.  In  which 
Emmett  Pntnam  1b  named  as  the  benefl- 
elary.  The  claim  aud  contention  of  Mary 
S.  Pntnam  are  that,  as  to  her,  the  policy 
of  1862  was  nnaffected  by  the  attempted 
sabstltatltm  of  a  new  one, In  18B8,  without 
faw  knowledge  or  consent;  and  tliat  she 
Is  entitled  to  recorerof  the  Insurer  the  fall 
amount  theretrf,  and  without  rward  to 
the  existence  or  non-extst«ira  of  luie  sub- 
stltnted  policy.  In  PHcher  v.  Insurance 
Co.,  8S  La.  Ann.  922,  the  same  question 
arose,  and  was. decided  In  favor  of  the 
wife,  as  the  boieflelary  named  In  the  sur^ 
rendered  poUey ;  the  conrt  deciding  that, 
as  to  her,  the  policy  mbatttoted  was  not 
a  new  one,  but  merdy  a  contbiiiatloii  ot 
the  first  one.  In  that  case  the  point  was 
made  that,  after  the  snrremder  of  the  old 
and  the  issuance  of  the  new  poUey,  pay- 
ments of  premiums  were  made  by  the  a^ 
slgnees  thereof,  and  for  that  reason  she 
could  not  recover  the  whole  sums  Insured. 
But  we  maintained  her  demand,  boldlng 
that  It  mattered  not  that  she  herself  had 
not  pidd  the  premiums  after  the  substl- 
tntlon  had  taken  place,  because  "It  was 
not  required  that  she  should  herself  make 
the  payments.  Vitality  should  be  pre 
served  in  the  policy  in  her  favor,  no  mattw 
by  whom  the  premiums  were  paid,  as  they 
were  paid  on  a  policy  which,  as  to  her, 
existed  in  her  favor."  The  only  case  we 
have  been  able  to  find  which  Is  opposed  to 
that  theoiT  is  Landrum  v.  Knowles,  SS 
N.J.Eq.SM.  Thetactsof  that  casewere 
that  the  mother  of  cnmpltUnants  entered 
Into  a  contract  with  an  Insurance  com- 
pany to  Insnre  the  life  ot  their  lather,  and 
she  paid  the  premiums  annually  up  to  the 
date  she  assisrned  the  policy  to  a  creditor 
of  the  Insured,  and  subsequently  the  pre- 
miums were  paid  by  the  assi^ee.  Upon  the 
happening  of  the  death  of  their  father,  the 
beneficianes  named  in  the  first  policy 
claimed  the  fnll  amount  of  the  insarance, 
un  the  gruand  that  the  policy  issoed  for 
their  benefit,  and  the  gift  was  fully  exe- 
cuted by  th^r  mother,  and  Its  revocation 
was  beyond  herpower.  The  assignee  con- 
tested their  claim.  Insisting  on  his  rights 
under  the  second  policy.  Thf^coart  held 
the  plaintiffs  entitled  to  the  full  value  of 
the  policy  up  to  the  time  it  ceased  to  be 
kept  alive  by  their  mother ;  but,  constm- 
li]«the  assignment  as  an  evident  Intention 
on  her  part  to  make  no  other  payment  of 
premiums,  and  the  act  as  equivalent,  In 
elleet.  to  a  forfeltare  of  their  interest 
tberrtn.ltcoDstmedtbe  payment  of  pre- 
miums by  the  assignee  subsequently  as  the 
paT>etuatton  of  a  right  acquired  thereby, 
and  which  fully  vested  in  him,  and  recog- 
nised bisdemand  to  theextent  of  the  value 
of  the  policy,  less  the  Interest  of  the  first 
beneficiaries,  as  specified.  But  the  doc- 
trine of  the  Pllcher  Case  Is  founded  in  rea- 
son and  on  authority*  and  must  control. 
Burroagbs  Assurance  Co.,  97  Mass.  859; 
Insurance  Go.  v.  Welts,  90  Mass.  1S7:  In- 
surance  Go.  v.  Burronghs,  34  Conn.  805; 
Cbivln  T.  Ffellowes,  86  Conn.  183 ;  I^mon  v. 


Insurance  Co.,  88  Conn.  294;  Insurance  Go, 
V.  Brant,  (MoO  1  Ins*  Law  J.  88;  Barry 
Brune,  71  N.  T.  262;  Barnr  r.  Soclel^,  W 
N.  T.  689. 

The  general  doctrine  Is  formulated  In 
BllsB,  Ins.  9  884,  thus:  "It  will  be  per- 
ceived that  in  all  these  cases  the  principle 
is  maintained  that  no  person,  other  than 
the  persons  designated  In  the  policy,  can 
assign  or  surrender  It,  and  that  In  such 
assignment  or  surrender  eil  the  persons 
must  concur,  or  the  Intwest  of  those  not 
concurring  Is  not  affected. "  In  Barry  r. 
Brune,  anpra,  a  case  almost  parallel  to 
the  Instant  one,  the  court  said:  "It  is 
clear  that  the  old  policies  were  the  consid- 
eration of,  and  the  inducementto,  the  new 
policies.  The  new  policies  could  not  have 
been  obtained  but  for  the  possession  and 
surrender  of  the  old  policies;  and  the  pre- 
miums upon  the  new  pollclee  were  paid,  in 
part,  by  cash  dividends  due  upon  one  of 
the  old  policies.  Brune  thus,  by  means  of 
the  p<Hwesston  ot  the  old  policies,  which 
belonged  to  the  plaintiff. and  bynslng  and 
surrendering  them,  obtained  the  new  pol- 
icies. The  real  substance  of  the  transac- 
tion was  a  substitution  of  the  new  poli- 
cies for  the  old,  tor  the  purpose  of  getting 
eeeority  which  the  old  one  did  not  glvehlm. 
tTnder  the  drenmstances  ot  this  case,  both 
upon  reason  and  authority,  the  substl* 
tuted  policies  in  equity  take  the  place  of 
the  old  policies,  and  the  money  payable 
thereon  must  go  to  the  party  oititled  un- 
der the  old  poHcles.  For  this  conclusion 
there  Is  abundant  reason  and  authority. " 
Hence  we  take  it  to  be  perfectly  clear  that 
Mary  S.  Pntnam,  beoefldair  In  the  sar^ 
rendered  policy.  Is  mtttled  to  recovw 
against  the  Insurance  company. 

2.  Whether  or  not  the  widow  and  heirs 
of  Emmen;  Pntnam,  also,  ought  to  re* 
cover  from  the  company,  under  the  snbstt- 
tnted  policy  ot  1868,  must  depend,  mainly, 
on  a  question  ot  tact,  ratbw  than  one  of 
law;  for  It  la  plain  that  the  defendant 
can  be  held  but  once  liable,  if  It  made  but 
one  contract  of  insurance,  unless,  as  we 
determined  In  the  Pllcher  Case,  It  has,  by 
Its  own  act,  attached  to  the  policy  "a  new 
character  and  liability,  and  by  mere 
change  of  date  and  name  of  beneficiary" 
given  its  validity  to  diHerent  parties,  and 
thus  created  a  double  obligation  on  Itsell. 
In  the  Instant  casethe  defendant  company 
issued  a  policy  In  1862  on  the  life  of  James 
M.  Putnam.  In  1868  that  policy  was  anv 
rendered,  and  a  new  one  Issued,  in  all  re- 
spects similar  to  the  former;  the  only 
difference  between  the  two  being  In  date 
and  name  ot  payee.  Premiums  were  paid 
on  the  old  policy  up  to  the  date  of  Its  sur- 
rendw,  and  on  the  new  one  after  Its  Is- 
suance. The  company  did  not  exact  or  re- 
ceive  double  premiums.  On  this  state- 
ment. It  is  clear  that  tbe  question  of  de- 
fendant's responsibility  to  the  widow  and 
heirs  of  Emmett  Putnam  must  be  detei^ 
mined  on  the  principles  of  equity  and  es- 
toppel. This  is  the  contention  ot  their 
counsd;  for  In  his  brief,  at  page  6,  he 
says:  "The  New  Tork  Ufe  Insuranee 
Company,  baring  Issued  the  policy  her^ 
sued  upon,  Is  estopped  from  denying  Its 
validity— i^/n^t,  because,  by  issuing  the 
policy  as  it  did.  It  secured  am/  advutase 
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to  itself,  In  tbat  It  obtained  by  the  trans- 
BctioD  two  parties  who  were  interested 
in  keeping  the  policy  alive  by  the  payment 
of  premiums,  whereas  before  It  had  only 
had  one;  aeoomf,  in  that,  by  Issulos  the 
policy,  it  asserted  certain  facts  to  be  tme, 
on  the  faith  of  which  Emmett  Putnam 
was  indaced  to  change  hU  position. " 

(a)  On  the  first  proposition  but  little 
need  be  said,  as  It  appears  to  us  that 
there  were  just  as  many  persons  who  had 
an  interest  in  keeping  the  premiums  regu- 
larly and  promptly  paid  before  the  surren- 
der of  the  old  policy  as  after  the  Issuance 
of  the  new  one,  vis.,  the  Insured  and  the 
beneficiary,  though  It  was  not  perhaps  the 
same  Interest. 

(b)  What  are,  then*  the  facts  which  the 
company,  by  Issuing  the  policy  ol  1868, 
asserted  to  be  true,  "  on  the  faith  of  which 
Emmett  Putnam  wan  induced  to  change 
his  position?"  It  is  not  pretended  tbat 
Emmett  Putnam  became  the  creditor  of 
bis  brother  James,  the  insured,  after  the 
substituted  policy  was  issued  lii  hie  name 
as  beneficiary.  It  Is  not  claimed  that 
after  the  Issuance  of  this  policy  Emmett 
Putnam  permitted  his  brother  James  to 
increase  his  indebtedness  to  him  by  loans 
of  money  or  otherwise.  It  Is  not  contend* 
ed  that  Emmett  agreed  with  James  to  ac- 
cept tfala  policy  In  payment  of  a  debt  then 
due,  or  as  a  pledge  or  securi^  for  a  debt 
secured  by  other  pledges  or  securities 
which  were  releaned.  No;  the  counsel  of 
the  widow  and  beti-s  says  in  his  brief,  on 
same  page:  "Thiu  policy  was  evidently 
gtven  to  him  by  James  M.  Putnam  when 
Emmett  Putnam  was  seeking  to  c<»Uect 
[a]  pre-exlBting  debt.  When  he  received 
the  policy,  he  desisted  from  any  attempt 
to  collect  it;  and  during  the  twenty  years 
which  followed  neither  he  nor  hie  heirs 
took  any  steps  to  collect  tbat  debt.  They 
had  been  led  to  believe  by  the  Insurance 
company  that  they  were  perfectly  secure; 
[it]  having  undertaken  to  pay  to  them  the 
sum  of  $5,000  upon  the  death  of  James  M. 
Putnam."  Upon  this  statement, It  Is  man- 
ifest that  the  substituted  policy  was  only 
Intended  or  regarded  by  Emmett  Putnam 
as  a  pledge  for  the  security  of  the  pre-ex- 
isting debt  of  James  M.  Putnam;  and 
hence  neither  he  nor  bis  heirs,  "  during  the 
twenty  years  which  followed,"  took  any 
steps  "to  collect  that  debt;"  and  that  the 
effect  of  the  company's  Issuance  of  the 
substituted  policy  was  not  to  Induce  ac- 
tion on  the  part  of  Emmett  Putnam,  but 
to  superinduce  Inaction  and  delay  on  his 
part.  It  Is  not  claimed,  and  the  proof 
does  not  show,  that  James  M.  Putnam 
was  solvent  in  1868,  when  the  new  policy 
was  Issued,  and  became  insolvent  there- 
after, and  that  Emmett  Putnam,  as  a 
creditor  of  his,  suffered  Injury  thereby. 
The  settled  Jurlbprudence  is  that  posses- 
sion by  a  creditor  of  a  debtor's  goods,  as 
collateral  security  for  the  debt,  both  inters 
rupts  and  suspends  prescription  during 
the  period  of  possession.  Hence  no  pre- 
scription has  run  against  Emmett  Put- 
nam's rifrht  of  action  against  the  succefr- 
sion  of  his  brother.  The  fact  of  James 
feeling  constrained  to  re«ort  to  such  an  ex- 
pedient as  he  did,  to  secure  his  brother's 
claims,  leads  to  an  infei-euce  of  his  insolr* 


ency  at  that  time;  therefore  ] 
could  hare  sustained  no  Injury.  ] 
contended  that  Emmett  Putna 

i premiums  on  the  new  policy,  and  t! 
ft  cited  to  instance  a  change  of  bis 
position.  Bnt  this  position  is  no 
out  by  the  evidence.  It  shows  con 
ly  that  James  M.  Putnam  paid  pr 
on  the  substituted  policy  for  man; 
and  until  after  the  death  of  Emmi 
nam ;  that  after  the  latter's  death 
of  his  widow  paid  a  part  of  the  pr 
for  the  years  1884,  lKU5,1886>and  181 
the  Insured  died  In  1887.  These  pa 
were,  for  1881.  916:  for  1886,  fSS 
1886,  967.76;  for  1887,  $51.26,— aggr 
in  amount  $172.87. — whereas  the  t 
of  nnnual  premiums  specified  in  th 
is  $112.  It  Is  manifest  that  the"  re^ 
ary  dividends"  due  the  policy -hold 
utilized,  and  the  amount  of  cash  en 
in  the  payment  of  prominms  wai 
spondinjirfy  reduced. 

Conns^  further  argues  that  the  i 
icy  was  a  separate  and  distinct  ] 
of  the  company,  and  that  its  prom 
unconditional.  An  examination  of 
icy  will  show  evidences  to  the  cc 
Some  of  its  recitals  are  as  follow 
(1)  "And  the  said  company  do 
promise  and  agree  to  and  with  tlie 
well  and  truly  to  paytbesaid  sum 
to  the  said  E.  Putnam,  deductinj: 
from  aJl  notes  or  credits  for  preml 
this  policy;  also  old  notes  on  p 
policy,  same  number,  unpaid  s 
time."  (2)  "Andit  is  alBounderstc 
agreed  by  the  within  assored  U 
true  Intent  and  meaning  hereof  tbe 
declaration  made  by  or  for  the  aak 
M,  Putnam  in  tlie  application  for  a 
or  any  part  thereof,  and  bearing  d 
fifth  of  January,  1852,  and  upon  t) 
of  which  tbis  policy  is  made,  s 
found  in  any  respect  untrue,  then 
tbat  case  this  policy  ehall  be  ni 
void."  These  two  paragraphs  ai 
Bofilctent  for  our  present  purpo 
stead  of  the  new  poller  appearini 
face  to  be  "a  separate  and  distlnci 
Ity  "  of  the  company.  It  appears  tl 
"old  notes  [due]  on  premiums"  on 
policy  of  same  number  were  to  be  d 
from  the  amount  assured  In  the  I 
and  that  the  declaration  made  bj 
M.  Putnam  in  bis  application  for  i 
Issued  on  his  life,  on  the  5th  of  Ji 
1852.  was  the  one  on  the  faith  of  wl 
one  of  1868  was  predicated,  and 
verification  of  which  Emmett  Puti 
beneficiary  of  the  latter,  was  bom 
these  two  clauses  tbe  two  policies  ^ 
separably  bound  together,  and  thf 
made  to  dopend  upon  the  former. 
Emmett  Putnam  and  his  heirs  t 
signees  were  tuUy  notified  thereby, 
those  recitals  they  are  conclusively 
as  the  latter  are  suing  for  the  enfoi 
of  this  policy.  It  is  an  entire  cc 
and  cannot  be  divided,  for  or  i 
itself,  hat  it  must  be  taken  In  its  ei 
One  of  the  dlRtinguishing  feature) 
Pllcher  Case  was  that  the  Insured  h 
and  the  company  were  asoertal 
have  confederated  together  to  mafe 
pear  as  tliuugb  there  had  been  a 
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of  premluina,  and,  connequently,  the  pol- 
icy had  lapsed;  that  tbereapon  u  new  pol- 
icy, In  appearance,  tesned,  of  which  thea»- 
anred  and  hla  aaslffnees  were  the  epedfled 
ben^darles.  When  faaaed,  this  policy 
was  asalf^ed  for  valoe,  and  passed  Into 
the  bands  of  the  bank.  These  acts  we 
considered  and  construed  to  be  a  fraud 
apon  an  inuf>cent  third  person,  who  had 
parted  viith  his  money  on  the  faith  of  a 
pcUcy,  containing  no  notice  ol  its  being  a 
sabstltntlon,  and  wbereby  the  company 
was  Mtopped  from  (Uiowlng  the  real  state 
of  the  case,  for  its  own  relief  and  protec- 
tion. The  principle  on  which  estoppel  Is 
raised  In  snch  a  case  la  well  stated  by  the 
New  York  court.  They  say:  "CoDductof 
one  party  is  an  estoppd  upon  him  only 
when  it  indncee  action  In  another  which 
cannot  be  withdrawn  from  him  without 
loss.**  Waring  v.  Sombom,  83  N.T.  604; 
Payne  Bnmbam,  63  N.  Y.  72;  Brown 
T.  Bo  wen,  80  N.  Y.  Ml.  May  on  Insurance 
says:  "To  constitute  an  estoppel,  there 
mast  be  snch  conduct  on  the  part  of  the  In- 
snrers  as  would,  If  tbey  were  not  estopped, 
operate  as  a  fraud  on  the  party  who  has 
taken,  or  neglected  to  take,  some  action 
to  bis  own  prejudice,  tn  reliance  upon  It. 
Wbere  nothInK  has  been  done  or  neglected 
by  their  antliorlty,  and  where  no  act  has 
been  done  or  left  undone  by  the  Insured  In 
reliance  upon  the  act  or  non-action  of  the 
Insnred,  there  can  be  no  estoppel."  Pages 
771,  772.  Like  precepts  are  found  In  all 
text-books.  1  Greenl.Ev.  |8  22,27,207,  208; 
Blj?elow,  Estop.  369, 473  ;  6  Walt,  Act.  ADrf. 
701.  TheM  authorities  are  cited  lor  the 
doable  purpose  of  showing  their  appllci^ 
tlon  to  the  Pileher  Case,  and  tbetr  Inappli- 
cability to  this  one. 

Our  concluirion  is  that  the  Judgments 
appealed  from  are  correct  In  principle,  but 
that  they  are  subject  tn  a  slight  modifica- 
tion in  favor  of  the  widow  and  hein*  of 
Eramett  Putnam,  so  as  to  allow  them  the 
soma  expended  in  the  payment  of  pre- 
inlnms,  with  Interest.  It  la  therefore  or- 
dered and  decreed  that  the  Judgments  ap- 
pealed from  be  so  amended  aa  to  allow  de- 
fendant in  suit.  Mary  S.  Putnam,  a  credit 
of  the  sum  of  $172.87,  with  6  per  cent,  per 
annum  interest  from  date  of  ludiclal  de- 
mand, with  costs  of  api)eal ;  and  so  to  en- 
title the  plalntitrB,  Amelia  M.  Putnam  et 
a1.,  to  recover  of  the  def^dant  therein  a 
like  sum,  with  Interest,  and  costs  In  both 
courts,  tt  is  further  ordered  tbnt  the 
Judgments  appealed  from  be  In  other  re- 
spects affirmed. 

ON  APPLICATION  FOB  BCEEABING. 

BBRMU&B8*  C  J.  The  Judgment  ap- 
pealed from  In  the  first  case  having  been 
amended  In  favor  of  Mrs.  Amelia  M.  Pu^ 
nam,  by  allowing  her  $1*^.87,  for  whieh 
she  should  have  had  Judgment,  the  com- 
pany was  liable  for  costs  in  both  courts; 
and  the  Judgment  appealed  from  In  the 
second  case,  of  Mrs.  Mary  S.  Putnam,  hav- 
ing been  amended  agalnat  Mrs.  Mary  S. 
Putnam,  by  reducing  it  by  9172.87,  the 
company  was  entitled  to  costs  of  appeal, 
but  remained  liable  to  costs  below.  The 
costs  were  therefore  correctly  apportioned, 
and  the  complaint  that  they  were  not  Is 
Ul  (oonded.  Behearing  refused. 


Mbtebs  ei  si.  v.  Mathib  et  ah 

iSupreme  Court  of  LouUiaTia,   April  7, 1860. 
^  La.  Ann.) 

BiPABIATI  RlQHTB— ComrBTAITOl!. 

1.  A  sale  of  property  Trith  a  front  on  a  certain 
street,  extending  oetweea  oertatu  lines  to  tbe 
river,  without  guaraatv  of  meaanrement,  convevB 
battitTe  or  allQTioa  rights  as  efleotually  aa  if  the 
laod  luA  been  told  froDting  on  the  river  between 
the  Mune  Uaes  to  tbe  street  Doe. 

2.  The  area  cod  wed  would  be  the  same,  and 
tbe  rights  transferred  and  acquired  IdenticaL 

8.  Express  mention  in  a  deed,  when  the  prop- 
erty fronts  OD  the  river,  that  Uie  right  of  batture 
is  sold  with  it,  Is  surplusage,  vnthout  auoh  deo- 
laratiOD,  the  pardiaaer  soiiairas  the  bottura  or  ijr 
lovion  rights, 
(i^llobus  bv  Ot«  Court.) 

Appeal  from  civil  district  eourt, parish  of 
Orleans;  Biohtob,  Judge. 

H.  P.  Part,  for  appellant.  Moiae  A  Cabn 
and  I\flix  J.  Dniyfous,  for  appellm. 

Bbshudbz,  G.  J.  This  la  a  suit  to  compel 
the  defendants  to  comply  with  an  adjudi- 
cation made  to  them  of  certain  estate 
in  this  city  for  $11,700.  Thedefense  is  that 
the  title  offered  conveyed  the  lots  as  cajv 
rylng  the  bttUi/rsprlvilece  or  right  uf  ac- 
cretion, when  In  truth  the  plaJntlfb  have 
uo  light  tbweto.  for  tbe  reason  that  titles 
of  their  authors  to  them  make  no  convey- 
ance thereof.  From  an  adverse  Jadgment 
the  defendants  appeal. 

The  property  adjudicated,  conaiettng  of 
three  contingent  lota,  Is  described  as  situ- 
ated in  a  square  bouuded  by  Jena  and  Wa- 
ters streets.  Napoleon  avenue,  and  the 
Mississippi  rlvsr.faavlng  a  stated  front  on 
Waters  street,cuidext«ndlng  In  depth  to  the 
waters  of  the  river,  together  with  all  rights 
of  l>a££HiieoraccretIon,whetherthesame  ts 
now  formed,  or  hereafter  to  beformed.with- 
out  any  reservation  whatsoever.  These 
lots  were  sold  to  the  company  represented 
by  the  plaintiffs  under  tbe  same  descrip- 
tion by  Widow  Seller,  as  universal  legatee 
of  her  hneband.  The  latter's  title,  derived 
from  the  Mllloudons,  contains  a  descrip- 
tion of  the  lots  as  bounded  by  Jena  and 
Watera  streets,  Napoleon  avenue,  and  tbe 
MfsHissippi  river,  fronting  on  Waters 
street,  approximative  depth,  without  any 
guaran^  as  to  measurement.  The  prop- 
erty thns  sold  measured,  each  lot,  some  80 
feet  front  on  a  depth  of  little  morethw 
800  feet.  Accretions  baveslnce  formed  sue- 
cesalvely  and  Imperceptibly  to  the  first 
quantity  of  soil,  by  which  the  river  water- 
line  was  distanced  by  about  60O  feet;. 

Tiie  right  of  the  Mllloudons  to  the  battaro 
at  the  time  of  sale  la  not  disputed.  The 
contention  is  that,  as  the  deeds  to  Seller 
are  retlcsst  as  to  the  right  to  b«Miif«,and 
merely  mention  the  river  line  as  a  bctund- 
ary,  all  the  accretions  irtnce  formed  have 
not  Inured  to  Seller  and  hla  assigns;  In 
other  words,  that  the  description  given  Is 
an  exclusion  of  land  not  described.  It  is 
admitted  that  other  lots  above  tlie  ave- 
nue, fronting  on  the  river,  were  sold,  at 
the  same  auction  at  which  Seller  bought, 
to  various  purcbasen,  and  that  all  the 
deeds  except  Skier's  contained  an  express 
mention  of  the  right  of  batture  being 
sold.  Jena  street  and  Napoleon  avenue 
run  parpendlcnlor,  apparoit^/  to  theL 
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rlTer.  On  Waten  Btraet,  whkih  niiiB  par- 
alM  wttb,  or  In  the  same  direction  as  the 
rirer^  the  levee  existed  at  the  time.  Since, 
It  has  been  removed  therelrom,  and  built 
nearerthe  river.owlngtotheaccretlonBub- 
BPquently  formed  between  Waters  street 
and  the  river,  bo  that  tbe  land  In  coiitru> 
verey  lies  back  of  the  old  levee  to  the  river 
water-line.  The  only  qaestlon  presented 
Ifl  whether  the  title  made  to  Beller  carried 
with  It  a  right  to  allnvlon  soil  /n  posne, 
which  now  conetltute  the  600  feet  men- 
tioned. The  sale  was  by  metes  and 
bonnds,  as  concerned  the  front  and  rear 
llnee.  Had  the  title  to  S^lerdeecrlbed  the 
lots  as  meaaurinKSomanyfeetfronton  the 
river  between  Jena  street  and  Napoleon 
avenue,  extending  in  depth  to  Waters 
street,  on  wfaich  tbe  levee  stood,  there 
conld  have  been  little  or  no  room  for'dls- 
cusalon ;  for  It  is  settled  beyond  the  possi- 
bility of  doubt  that  the  words  "front  to 
the  river"  "fivnte  al  rio,"  convey  a  ri- 
parian estate,  and  that  under  them  tbe 
vendee  Isentttled  to  ttaerlver  for  his  bound- 
ary. Morgan  v.  Livingston,  6  Mart.  (La.) 
316;  Municipality  No.  2  v.  Ck)tton  Frees, 
18  Jja.  25i):  Livingston  v.  Heerman.  D 
Mart.  (La.)  666;  Cambre  v.  Kohn,  8  Mart. 
(N.S.)576.  Themllnglntbulaat-mentloDed 
case.  Invoked  by  the  defendants,  Itself  rec- 
ognlees  the  correctness  of  the  doctrine.  In 
expounding  the  law  the  court  said,  how- 
ever, that  It  is  "not  applicable  to  a  sale 
made  of  a  certain  limited  part  taken  from 
a  wbole  tract  ot  land,  when  at  the  time  of 
sale  tbe  vendor  held  in  full  property  an- 
other part  between  that  sold  and  the  riv- 
er. **  In  the  more  recent  case  ol  Ferrlere  .v. 
New  Orleans,  85  La.  Ann.  209,  It  was  hold 
that  where  properly  was  sold  fronting 
and  ending  on  the  levee,  and  not  on  the 
river,  the  sale  embraced  all  the  rights  of 

f property  which  theowner  had  In  theprem- 
Bee  tip  to,  bnt  not  beyond,  ttie  levee,  and 
therefore  that  the  vendor  had  not  con- 
veyed the  batturo  accretion  or  allnvlon 
light.  This  case  Is  but  a  corollary  uf  pre- 
vious ones.  The  rigb  t  to  future  alturlon 
formations  is  a  vested  right  Inherent  In 
the  property  ItaeU.  "The  portion  added 
Is  not  conHidered  as  new  land.  It  is  a 
part  of  the  old  which  acquires  the  same 
Qualitiea,  and  which  belongs  to  the  same 
owner.  In  tbe  same  manner  as  the  In- 
crease by  the  growth  of  a  tree  makes  part 
of  the  tree."  Cambre  v.  Kohn,  8  Mart. 
(N.  S.)  577;  Municipality  No.  2  v.  Cotton 
Press,  18  La.  JS>4;  Barrett  v.  New  Or- 
leans, IS  La.  Ann.  105.  In  the  present  case 
the  sale  Is  not  ot  a  certain  limited  part 
taken  from  a  whole  tract  o<  land,  and  the 
Tender  at  thetlme  ol  sale  did  not  bold  any 
other  between  that  sold  and  the  river. 
The  sale  was  from  the  levee  then  In  exist- 
ence on  Waters  street  to  the  ilver,  and  in- 
cluded not  only  tbe  soil  actually  suscepti- 
ble of  posHeBalon,bnt,  besides,  all  such  oth- 
er as  might  beaubsequently formed  In  the 
course  ot  time, /abentJbi/a  ano/s,  In  addi- 
tion, as  an  Increment  to  that  conveyed. 
It  Is  to  be  observed  that  tbe  measurement 
of  the  lateral  lines  is  not  fixed  and  deter- 
mined with  precision.  It  shows  that  ft 
was  not  poBsible  to  do  otherwise,  precise- 
ly, because  the  probability  of  accretions 
had  entered  Into  tbe  minds  of  both  ven- 


dor and  pnrehaaer.  Hence  It  Is  titat  the 
act  dedana  tint  tbe  sale  la  made  nitbont 
goaranty  as  to  measarement.  Tbe  dec- 
laratloa  Is  clearly  indicative  that  the  Tea- 
dor  was  unwilling  to  be  bound  as  eelllDg 
a  certain  limited  part  which  was  not  as- 
certainable, but  designed  to  sell  the  prop- 
erty such  as  It  was  and  might  thereafter 
be  in  area.  Such  bdng  tbe  case,  what 
diftersnoe  la  there  betwean  aelltng  front  to 
tbe  river  with  a  depth  extending  from  It 
to  a  parallel  or  similar  line,  and  selling 
front  on  such  line  with  a  depth  extending 
from  It  to  the  river?  In  either  case  the  su- 
perficies would  be  the  same,  and  the  rights 
to  the  battun  alike.  Cnder  no  conceiva- 
ble contiugeocy  could  the  vendor  pretend 
not  to  have  sold  tbe  whole  of  it,  and 
claim  an  Inch  ot  grooud  between  tbe  river 
and  tbe  street  and  tbe  lateral  lines,  for  the 
plain  reason  that,  having  divested  himself 
of  all  title  to  the  laud  comprised  between 
tbe  front  and  rear  lines  and  tbe  side  lim- 
its, he  could  not  be  permitted  to  gainsay 
and  repudiate  bis  acts,  and  revendicate 
what  had  passed  by  bis  free  volition 
from  him,  tor  due  consideration.  There  Is 
no  force  In  the  contention  that  becanse,  at 
the  time  of  the  anctionsale  atwhicb  Seller 
acquired ,  other  lots  were  sold  to  other  pnr^ 
chasers  with  tbe  b&ttare  right  expressly 
mentioned,  and  because  such  right  was 
not  thus  mentioned  in  his  deed,  he  did  not 
acqnire  It.  Tbe  mention  of  tiie  baCtora 
right  as  conveyed  In  the  other  titles  was 
surplusage.  Tbe  omission  of  it  from  Sel- 
ler's title  is  Innocuous.  As  tiie  property 
sold  to  those  parties  ex  tended  to  the  river, 
as  It  did  In  Seller's  act,  the  purchasers 
would  have  acquired,  as  Seller  nad,  with- 
out such  mention. 

The  conclusion  Is,  therefore,  that  Seller 
acquired  not  only  the  soil  in  earn  at  tfas 
time  hepnrchased,  but  also  the  rigbt  to 
the  bRttui  e  or  alluvion  boQ  soaceptlble  of 
formation  In  ftituro;  that  his  rights 
passed  to  his  widow  as  his  unlTersal  lega- 
tee, and  from  her  to  the  company  now 
represented  by  the  plaintiffs  as  commls- 
alonera;  and  that  the  title  offered  by  them 
to  tbe  defendants  Is  soeb  that  they  are 
bound  to  accept. 

Judgment  affirmed. 


Statb  ex  re/.  City  op  New  Orlkans  v. 
New  Obleans  Citt  &  L.  R.  Co. 

(Supreme  Court  of  Louisiana.  April  7,  1890. 
^  La.  Ann.) 

StBXKT  KAnAOADB—RBFAIR  OV  STBIITII  ItkM- 
nAMIIB. 

1.  Act  TXo.  188  of  1688,  whlob  safhorlxes 
damut  prooeedlngs  to  ooeroe  apedflo  perf ormanoa 
of  oootractnal  obuKatlons  la  certain  cases.  Is  not 
onconBtitutionaL  It  U  a  general  atatate,  remedial 
In  charaoter  only,  diveitlEK  no  vested  tight,  and 
Impairing  no  ooUgatlon  of  oontraob 

2.  The  want  of  necessary  explanation  on  the 
part  of  an  obligee,  who  Imposed  tlie  oonditiona 
which  were  accepted,  will  not,  when  thetenos  em- 
ployed are  obscure  or  eguivooal,  aggravate  the 
bnraen  of  tbe  obligor,  bat  the  oonstruction  moat 
favorable  to  tbe  latter  sbonld  be  adopted ;  the  more 
so,  when  the  oonstruction  la  in  aocord  with  tha 
mode  of  execution  of  tha  oontrsot  by  the  partiea. 

8.  A  street  is  a  space  dedicated  to  puoUo  use, 
for  the  passage  and  circulation  thereon  of  ordinary 
driven  vehioies  and  animals,  budties  and  towns. 
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4.  A  neutral  or  middle  grotiiid  Is  a  strip  of  land 
exteoding  between  two  streets  or  thoroughfares, 
which  is  oot  only  not  used,  batprohiblted  from  be- 
ing used,  as  a  street,  and  which,  not  being  thns 
used,  does  not  practical^  form  part  of  the  atreets 
proper. 

&.  Under  a  eontraot  by  a  oltj  with  a  sailroad 
companr,  Kiving  a  right  of  way.  that  the  latter 
shall  keep  In  good  order  and  coodiUon  from  curb 
to  curb,  the  streets,  interseoUons,  bridges,  etc. 
through  which  its  tracks  pass,  It  cannot  be  claimed 
that  the  company  is  under  the  obligation  of  keep- 
ing in  snob  ooodltion  streets  on  which  Its  tracks 
do  not  pass,  and  wUdi  eztend  aloBg>aide  of,  and 
border  on,  middle  or  neutral  grounds  dividing 
them,  oom prised  between  onrba  or  external  lines, 
and  which  do  not  form  part  of  thoroughfares  on 
which  vehicles  usually  circulate.  The  obligation 
exists  only  as  to  such  streets  and  apota  on  which 
the  tracks  actually  pass. 
(9|/U4I^u•  by  tKe  Court.') 

Appeal  from  dvll  district  eovrt,  parish 

of  Orleans ;  Kino,  J  adge. 

Buck,  Dinkeiapiel  A  Hart,  for  appelant. 
8.  h.  Qilmore,  for  appellee. 

Bebhuobz,  C.  J.  The  object  ol  this  suit 
Is  to  compel  by  mandamus  the  defendant 
company,  in  8[>eciflc  perlormance  of  al- 
leged contracts,  to  put  and  keep  In  proper 
condition  the  streets,  etc.,  througb  which 
its  tracks  pass,  within  city  limits.  In  its 
return  the  company  substantially  pleaded 
that  the  allegations  of  the  petition  are 
too  vague,  general,  and  Indeflnltei  that 
the  action  Is  premature;  that  no  proper 
demand  was  made  to  authorise  tbe  suit; 
that  the  act  (No.  138  of  1888)  under  which 
the  action  Is  brought  is  unconstitutional, 
for  sevei^al  reasons,  one  of  which  is  that  It 
Impairs  the  obligations  of  the  contracts 
betweentbe  parties;  that  the  charges  pre- 
ferred are  unfounded;  that  It  has  always 
complied  with  all  Its  obligations,  and  con- 
tinues to  do  so*  etc.  From  a  judgmeut 
OTermllOR  the  preliminary  defenses  and 
making  the  maadamuB  peremptory  for 
specified  purposes  the  company  appeals. 

In  relation  to  tbe  exceptions,  it  suffices 
to  say  that  tbe  petition  clearly  discloses  a 
valid  cause  of  action;  thiit  there  was  a 
proper  demand  for  compliance;  that  the 
suit  itself  is  a  putting  In  default,  If  any 
was  necessary ;  that  the  statute  attacked 
ts  DOt  spet^  or  local,  but  gmeral  and 
remedial  only;  that  It  divests  no  vested 
right,  and  Impairs  the  obligation  of  no 
contract.  It  has  already  been  invoked 
and  twice  enforced,  (State  v.  Railroad  Co., 

42  La.  Ann.   ,  ante,  84,  226.)  so  that 

the  contention  Is  reduced  to  an  Inter- 
pretation of  the  direct  and  assumed  con- 
tracts between  the  parties. 

Dnder  tbe  terms  of  the  contract,  where- 
by the  Tight  of  way  was  grtuited,  the  sub- 
stantial obligation  assumed  by  tbe  pur- 
chaser, and  which  Is  of  momentin  this  con- 
troversy. Is  that  the  company  would  keep 
in  good  order  and  condition,  from  curb  to 
curb*  the  streets  and  bridges  through 
which  the  tracks  pass.  Tbe  contention  is 
not  whether  tbe  company  Is  or  not  bound 
to  keep  In  such  condition  the  streets,  etc., 
on  which  Its  tracks  pass,  but  rather 
whether  the  company  is  or  not  under  such 
obligations,  as  to  streets,  etc.,  on  which 
Its  tracks  do  not  pass,  and  which  border 
on  tbe  sides  of  the  middle  or  neutral 
ground  which  separates  them,  and  on 


which  Its  tracks  are  laid;  such  as  the 
streets  along-side  tbe  strip  of  ground  be> 
,  tween  them,  ou  Canal,  Rampart,  and  Es- 
planade sti-eets  in  this  city. 

The  theory  on  which  this  action  Is  pred- 
icated rests  on  the  assamption  that  the 
neatral  or  middle  ground  forms  part  of 
the  street,  and  that,  tbe  tracks  of  tbe  com- 
pany having  been  laid  on  it,  they  pass 
through  the  street  Itself;  hut  the  theory 
at  once  explodes  when  It  Is  considered 
that  tbe  strip  of  ground  does  not  form 
part  ol  tbe  street  proper.  A  street  is  a 
space  dedicated  to  public  use,  for  the  pas- 
sage and  circulation  thereon  of  ordinary 
driven  vehicles  or  animals,  In  cities  or 
towns.  Such  was  surely  tbe  meaning  at- 
tached to  the  word  before  the  time  when 
steeet-cars  were  permitted  to  be  run  on 
the  streets,  and  such  It  must  have  been  In 
tbe  contemplation  of  the  parties  when 
they  entered  into  tbe  contracts  propound- 
ed upon.  Indeed,  the  neatral  or  middle 
ground  Is  not  only  not  used,  but  is  prohib- 
ited from  being  used,  as  a  street,  and,  not 
being  used  thus,  It  cannot  be  -breated  prao- 
tlcalTy  as  a  part  of  tbe  streets  between 
which  it  extends.  See  Act  73  of  1876 ;  Mar- 
quez  v.  New  Orleans,  18  La.  Ann.  820;  Cor- 
rejo11(»  V.  Succeaston  of  Foucber,  26  La. 
Ann.  362;  Tllton  v.  Railroad  Co.,  35  La. 
Ann.  1067;  Fayssoux v. Succession olChau- 
rand.  36  La.  Ann.  547;  Canal  &  C.  St.  B. 
Co.  V.  Crescent  City  B.  Co..  41  La.  Ann.  661, 
6  South.  Bep.  849. 

The  evidence  shows  that,  In  the  exercise 
of  the  right  of  way  purchased,  tbe  compa- 
ny did  not  Iaylt»  tracks  on  the  side  streets 
tbemselvee.butonthespace  divldlngtbem, 
which  does  not  form  part  of  them  as  a 
thoroughfare  for  the  passage  and  circula- 
tion of  ordinary  carriages  and  vehicles. 
It  also  establishes  that  the  city  had  never 
opposed  such  use  of  such  ground,  and  has 
never  called  on  the  company  to  do  any 
work  on  such  double  streets;  but  that 
such  work  has  always  been  attended  to 
by  tbe  city,  at  its  own  expense.  Tbe  terms 
employed  are  clear  aud  free  from  doubt,— 
were  they  obscure  or  equivocal  the  want 
of  necessary  explanation  on  tbe  part  of 
the  obligee,  who  Imposed  the  conditions 
which  were  accepted,  should  not  render 
tbe  burden  more  onerous;  but  the  con- 
struction most  favorable  to  the  obligor 
should  be  adopted,  tbe  more  so  when  the 
mode  of  execution  Justifies  this  course. 
Rev.  Civil  Code,  arts.  1966,  1958,  Code  Na- 
poleon 1162.  A  careful  reading  of  the  stlp- 
Dlatton,  coupled  with  the  consideration 
of  the  Interpretation  placed  upon  it  by  the 

Snrlies,  forces  the  Irresistible  conclusion 
bat  the  space  which.  In  their  Intent,  the 
company  was  to  keep  in  good  order  and 
condition,  is  the  route  through  and  un 
which  its  tracks  would  pass,  extending 
from  curb  to  cnrb.  or  external  boundary. 
No  other  reasonable  slgnlficatlnn  can  be 
placed  on  the  agreemcoit.  It  Is  therefore 
apparent  that  the  company  is  not  bound, 
under  its  tenor,  to  perform  any  work  be- 
yond the  curbs  or  lines  wltbin  which  are 
comprised  the  neutral  or  middle  grounds 
or  strips  of  land,  between  the  side  streets, 
on  which  its  tracks  have  been  laid. 

The  proof  shows  in  what  respects  the 
company  has  been  derelict,  as^  the  ordl- 
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nary  streets,  and,  to  sorae  extent,  as  to  In- 
tersections, hriil^,  and  neutral  gronnda 
which  constitute  the  route  through  and 
on  which  Its  tracks  pass.  The  Judgment 
of  the  lower  court  is  correct,  unless  In 
that  portion  which  makes  the  mandamua 
peremptory  as  to  the  streets  and  thor- 
oughfares which  extend  on  the  sides  and 
beyond  the  curbs  of  the  stripe  of  ground 
In  question.  It  Is  therefore  ordered  and 
decreed  that  the  Judgmpnt  appealed  from 
be  amended  by  striking  themrom  that 
portion  which  Imposes  on  the  defendant 
company  the  obligation  of  keeping  In 
good  order  and  condition  the  streets  and 
road-ways  on  the  sides  of  the  middle  or 
neutral  grounds  on  Canal,  Bampart,  and 
Esplanade  streets  In  this  city,  and  by  re- 
jecting the  demand  In  that  respect,  and 
that,  thus  amended,  said  Judgment  be  af- 
firmed, at  appellee's  cost. 

BeheariDg  refoaed. 


Da  Pohtb  t.  New  Oelbaks  Tra,n  bteb 
Co.  0t  al. 

{Sapnme  Oowrt  of  Loutotono.  April  n,  1800. 
4t  La.  Ann.) 

Tbjlksfbr  Cohfabibs— Lobb  or  Backiaqs. 

1.  A  passenger  on  a  railroad  train,  having*  ar- 
rived at  toe  point  of  des^atlon,  eotera  Into  a  con- 
tract with  a  trsDSfer  compBQy,  for  an  agreed  oom- 
pensatlon,  to  procure  his  baggage  from  tne  railroad 
company's  depot,  and  haul  it  to  tals  residence,  and 
for  that  purpose  surreoders  bU  baggage  oheoiES. 
Held,  that  the  traosfer  company  is  responsible  to 
the  passenger  for  the  safe-keeping  and  delivery  of 
his  baggage. 

2.  Under  this  state  of  facts,  contractual  rela- 
tions exist  between  thepassenger  and  the  transfer 
oompany,  which  the  former  may  eoforoe  by  suit 
uid  Boqiieatratioa. 

{Sjfilalnu  by  Me  Court.) 

Henry  L.  LazaruBt  for  appellant,  f  . 

Michinard,  tor  appellees. 

Watkins.  J.  Appeal  from  the  cirll  dis- 
trict court,  parish  of  Orleans.  The  claim 
of  the  plaintiff  Is  that  In  October,  1889, 
while  in  the  city  of  New  York,  he  made 
a  contract  with  the  Pennsylvania  Rail- 
road Company  for  the  transportation  of 
himself  and  family,  consisting  of  nine  per- 
sons, over  Its  road  from  that  city  to  Cin- 
cinnati, and  from  thence  to  New  Orleans, 
via  the  Queen  &  Crescent  route;  these  two 
roads  connecting,  and  constituting  a 
through  route  from  New  York  to  New  Or- 
leans. His  averment  is  that  the  contract 
for  transportation  of  himself  and  family 
entitled  film  to  transportation  of  his  and 
their  baggage  from  said  point  of  departs 
ure  to  hie  place  of  destination,  and  the 
said  railroad  company  undertook  the  safe 
carriage  and  transportation  of  himself, 
family,  and  baggage  over  Its  own  and 
connecting  lines;  and  therefore  Issued  to 
him  tickets  for  passage,  and  tags  or 
checks  for  baggage,  counterparts  of  the 
latter  being  at  the  same  time  attached  to 
the  several  pieces  of  bis  baggage  when  it 
was  placed  In  said  company's  posseselon 
and  custody.  Upon  bis  arrival  at  the 
city  of  New  Orleans,  he  contracted  to  pay 
to  the  defendant  transfer  company  the 
sum  of  $4.50  to  procure  his  luggage  at  the 
railroad  depot,  and  haul  It  to  bis  resi- 


dence In  said  city,  and  snrrmdered  to  said 
compauy  the  checks  he  had  received  there- 
for from  the  railroad  company.  His  fur- 
ther averment  la  that  said  tranrier  com- 
pany took  charge  of  his  said  baggage.— 
the  Intrinsic  value  ol  which  heflxed  at  95.-  « 
000,— and  hauled  same  to  bis  reeldence, 
and  within  hie  grounds,  but  deellned,  and 
arbitrarily  refused,  to  deliver  sameto  him, 
(notwithstanding  he  offered  to  pay  the 
compensation  agreed  upon,)  on  the  pre- 
text that  there  was  due  on  the  baggage  an 
extra  charge  of  $49.20  for  tlie  transporta- 
tion thereof  by  said  Pennsylvania  Rail- 
road Company.  He  further  avers  that  he 
refused  and  declined  to  pay  said  extra 
charge,  and  said  transfer  company  persist- 
ed In  its  refusal  to  deUver  bis  luggage  oth- 
erwise,  and  against  his  protest  removed 
same  from  bis  pr«nlsee,  and  that  he  only 
recovered  same  by  means  ol  a  writ  of  seq- 
uestration. On  the  trial  there  was  Judg- 
ment tor  the  defendant,  and  the  pladntUf 
has  appealed. 

While  there  Is  no  question  raised,  on  the 
part  of  the  defradant  transfer  company, 
—the  only  party  cited,— as  to  the  charae- 
ter  of  the  plalntitTs  contract  with  the  rail- 
road company,  the  value  of  the  property, 
thefactsln  reference  to  Its  possession  of  the 
baggage,  or  of  Its  refusal  and  declination 
to  deliver  the  same,  yet  its  contention,  In 
brief  and  argument.  Is  that  there  Is  not 
now,  and  never  has  been, "any  dispute  as 
to  the  ownership  of  the  property ;  and  In- 
sists that  when  theplatntltl  refused  to  pay 
the  extra  charge  of  $4&.20  It  recQnveyed 
the  baggage  to  the  depot,  and  delivered 
the  checks  to  the  railroad  company,  by 
whqm  same  are  held  subject  to  hie  order; 
and  that  the  plaintiff's  right  ol  action  Is 
against  the  Louisville  &  JNashvllle  Rail- 
road Company  only.  Tn  the  plaintiff's  pe- 
tition there  (s  a  distinct  averment  "that 
he  fears  that  the  New  Orleans  Transfer 
Company  either  directly,  or  through  Its 
agents  and  the  TjOuiBv111e&  Nashville  Rail- 
road Company,  having  petitioner's  lug- 
gage, and  that  of  his  family,  and  which 
your  petitioner  avers  to  be  a  tortious  poA- 
seesion,  without  right  orauthorlty In  law, 
may  send  the  property  out  of  the  Jurisdic- 
tion of  the  court  during  the  x>cndency  of 
this  suit. "  His  prayer  Is  that  the  proper- 
ty be  sequestered  by  the  sheriff,  It  being  In 
the  posfleeslon  of  the  New  Orleans  Trans- 
fer Company,  or  under  Its  control,  or  In 
the  poHscRSlou  of  Its  agent,  the  Louisville 
&  Nashville  Railroad  Company, "and  that 
he  be  decreed  the  owner  thereof.  The  de- 
fendants* answer  was  a  general  denial. 

Instead  of  the  transfer  company  declin- 
ing to  issue  the  ownership,  it  puts  same 
at  Issue  by  the  answer.  When  the  plaJn- 
tirr  ruled  the  transfer  company  to  show 
cause  why  he  should  not  be  permitted  to 
bond  the  property  pendente  lite,  it  made 
resistance,  and  defeated  his  application. 
On  the  trial.  Its  counsel  Introduced  and  In- 
terrogated several  witnesses  in  defense  of 
plaintiff's  pretensions,  and  obtained  a 
Judgment  rejecting  his  demand.  We  thfnk 
it  is  too  late  forltto  Insist  that  there  Is  no 
Issue  with  It,  as  to  the  ownership  or  pos- 
session, for  us  to  try  and  determine.  Up- 
on plaintiff's  arrival  oo  the  train,  he  made 
a  contract,  as  alleged,  wltii^  an  agent  of 
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tjie  tranBfer  company,  for  the  delivery  of 
his  borage  at  his  residence,  and  surren- 
dered to  him  hlB  checks,  and  (or  which 
service  lie  agreed  to  pay  him  the  sum  of 
94.50.  Mr.  Faust,  one  of  the  defendants* 
-witnesses,  teBtIfle«  that  be  was,  at  the 
time,  tlie  manager  of  the  transfer  com- 
pany. He  states;  astne  his  own  words: 
*I  tried  to  explain  [to  Mr.  Da  Ponte]  that 
It  was  a  customary  thing  for  the  New  Or- 
lenn&  Transfer  Company  to  collect  these 
charges;  that  the  transfer  company  had 
no  other  Interest  than  the  delivery  of  the 
baggage;  that  we  were  simply  the  agents 
of  the  LoulRTllIe  road,  as  well  as  all  other 
lines  rannlng  to  New  Orleans,*  etc.  Not- 
withstanding this  witness,  bs  manager  of 
the  delendant  company,  admits  that  com- 

?uny's  contract  with  the  plaintiff,  and 
hat  It  was, in  undertaking  to  transfer  his 
baggage,  the  agent  of  the  ■  LoulSTlUe  & 
Kaahvllle  Railroad  Company,  he  confesses 
that  he  retained  In  the  office  of  the  com- 
pany the  plaintiff's  checks  for  some  time, 
and  then  Burrendered  them  to  the  Louls- 
Tille  &  Nashville  Kailroad  Company. 
"Question.  Where  are  the  checks  that 
were  delivered  by  Mr.  Da  Ponte  to  the 
messenger  of  the  New  Orleans  Transfer 
Company?  Where  are  they?  Answer.  In 
the  possession  of  the  IionlsTllle  A  Nashville 
Railroad.  They  were  delivered  to  them. " 
He  states  that  they  were  afterwards  re- 
turned, and  remained  in  the  office  of  the 
transfer  company  for  some  time.  In  ordnr 
to  recover  possession  of  his  property, 
plaintiff  was  compelled  to  give  bond  to 
the  sheriff  for  a  large  sum.  His  checks 
were  retained  by  the  defendant  or  its 
agent,  and  have  never  been  returned  or 
tendered  to  him.  Had  the  defendant  set 
out  the  true  nature  of  Its  engagement  In 
Its  answer,  disavowed  any  Interest  in  the 
transaction,  and  surrendered  the  plain- 
tiff's checks,  or  tendered  them  to  him,  in 
open  court.  It  could  have  been  exonerated 
entirely.  But  by  the  coarse  it  did  pursue 
the  controversy  has  been  prolonged ;  Judg- 
ment rendered  against  the  plcUnttff,  who 
baa  been  put  to  the  expense  man  appeal  In 
order  to  secure  the  restitution  of  his  prop- 
erty, or,  what  amounts  to  the  same  thing, 
the  cancellation  of  his  forthcoming  bond. 
He  Is  entitled  to  this  relief  at  our  hands. 
It  is  therefore  ordered  and  decreed  that 
tbe  Judgment  appealed  from  be  annulled 
and  reversed;  and  it  Is  now  ordered  and 
decreed  that  there  be  Judgment  In  plain- 
tiff'H  and  appellant's  favor  reeognlsfng 
plaintiff's  ownership  of  ttie  proiierty,  and 
maintaining  his  sequestration,  at  defend- 
ants* cost  in  both  courts. 

Beheoriag  Mtnsed. 


WiCKHAu  ot  aJ.  T.  NAi/nr. 

(Supreme  Ctourt  of  Louistmia.  April  7, 1800. 

&  La.  Ann.) 

Amu— JimiBDicnoNAL  Ahouitt — AnACHuarr 

— COHFLICTina  CUIHB. 

1.  In  so  attachment  prooeedtov,  in  which  a 
tWrd  opponent  claims  the  vwnersbfp  of  a  specific 
Item  of  property,  tbe  value  of  sach  property  ts  the 
test  of  jurisdiotion  in  case  of  an  appeal  involvin^r 
the  contested  claim  of  sucb  opponent. 

3.  In  a  similar  proceeding.  If  a  tbird  opponent 
Claims  a  privilege  on  tbe  proceeds  of  the  property 

T.7BO.no.22— ^ 


attached,  the  valne  of  that  property,  and  not  the 
amount  claimed  therein  under  a  prior  lienor  privi- 
lege, is  the  proper  test  of  the  appellate  jonadlo- 
tion. 

S.  A  party  claiming  a  privilege  for  salaries 
due  him  ae  overseer  oannot  recover  under  proof 
that  he  was  merely  a  laborer. 
{Syllabut  by  the  Court.) 

Appeal  from  district  coart.  parish  of  Con' 
cordia;  Toung,  Judge. 

Stofle  &  DagSt  for  appellants.  Lnoe  A 
LuDlOf  for  appellee. 

HOTIOH  TO  mnoBS. 

Foch£,  J.  This  complicated  IHlgatloa 
began  by  Bn  attachment  sued  ont  against 
defendant*8  property,  subsequently  fol< 
lowed  by  a  second  attachment  of  other 
property,  consisting  mainly  of  a  stock  of 
goods  In  a  country  store,  of  cotton,  and 
of  mules  and  horses.  Numerous  third  op- 
positions were  then  filed  by  other  parties, 
some  of  whom  claimed  the  ownership  of 
some  specific  items  of  the  property  which 
had  been  seized,  and  others  claimed  pref- 
erence of  payment  over  the  attaching  cred- 
itors for  amounts  due  to  them,  respective- 
ly: (1)  Mrs.  Bridget  Nalty  claimed  tlie 
ownership  of  some  mules  which  had  been 
attached  as  belonging  to  defendant;  (2)  J. 
J.  Nalty  claimed  ue  ownership  of  some 
cotton,  and  of  the  contents  of  the  store,  of 
a  lot  of  com,  and  of  farming  implements, 
all  of  which  had  been  attached  as  the 

Eroperty  of  the  defendant;  (3)  Thomas 
ynch  claimed  a  privilege  for  unpaid  sal- 
ary due  to  bim  as  a  clerk  in  the  defend- 
ant's store;  (4)  i-'red  (Tlalbom  claimed  a 

Erivilege  for  onpald  balance  due  him  on 
Is  salary  as  overseer.  Several  other 
third  oppositions  were  filed ;  but,  as  they 
are  not  Involved  in  the  present  appeal, 
tbey  need  not  be  mentioned  or  described 
In  this  opinion. 

Thejudgment  below  was  as  follows:  (1) 
In  favor  of  third  opponent  Bridget  Nalty, 
recognizing  her  aa  the  owner  of  the  mules 
which  she  claimed;  (2)  In  favor  of  third 
opponent  J.  J.  Nalty  for  all  the  property 
wbich  he  clfUmed;  (S)  In  favor  of  Thom- 
as Lynch,  allowing  him  the  privilege 
wbich  he  claimed  of  certain  goods  recog^ 
nized  as  the  property  of  the  defendant;  (4) 
in  laror  of  Fred  Claibom,  enforcing  bis 
privilege  on  bay  and  com  decided  to  be- 
long to  the  defendant.  In  other  respects 
tbe  judgment  went  against  the  defendant, 
fixing  his  indebtedness  to  plaintiff  at  the 
sum  of  $2,870.84,  and  sustaining  tbe  attach- 
ments sued  ont  against  his  property. 

Plaintiffs  have  appealed,  and  the  defend- 
ant moves  for  nn  amendment  ot  the  Judg- 
ment BO  as  to  reject  plaintiffs'  demand.  J. 
J.  Nalty,  one  of  tbe  third  opponents, 
prays,  by  way  of  amendment,  for  dam- 
ages for  the  wrongful  attachment  of  bis 
property.  The  other  third  opponents 
move  to  dismiss  the  appeal  In  so  far  as  It 
affects  them,  respectively,  on  the  ground 
that  tbe  respective  amount  Involved,  as  to 
them,  are  not  equal  to  the  lower  limit  of 
our  JuriBdictlon. 

As  to  the  motion  of  Mrs.  B.  Nalty,  it 
Is  admitted  on  the  part  ot  appellants  that 
the  aggregate  value  of  the  mules  which  she 
claims  is  leasthan  $2,000.  Hencelt  follows 
that  this  court  has  no  Jnrisdlctdon  over 
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tliat  part  of  the  contestation  which  attecta 
her  claim.  It  la  anttled  In  onrjariapru- 
dence  that  tbevalneot  the  property  seized, 
the  ownership  of  which  is  claimed  by  a 
third  opponent,  is  the  test  of  Jurisdiction 
on  appeal.  Meyer  t.  Lofpan,  33  La.  Ann. 
1056;  Schlleder  r.  Martinez,  38  La.  Ann. 
847.  We  mast  therefore  decline  Juriadlo- 
tion  of  that  branch  of  the  case. 

Bnt  a  different  role  applies  to  the  mo- 
tions made  by  third  oppunenta  Lynch  and 
Clalbom,  whose  respective  clalmsamount, 
each,  to  much  less  than  $2,000.  They  do 
not  set  up  ownership  to  any  specific  Item 
of  the  property  attached,  but  they  merely 
seek  to  enforce  a  ranklnjc  priTllefce  on  the 
proceeds  of  some  of  the  property  seized. 
Hence  their  cases  iuTOlve  a  claim  to  a  por- 
tion ol  a  fund  held  by  the  sheriff  tor  dis- 
tribution ;  and  In  such  cases  the  Jurisdic- 
tion of  this  court  Is  to  be  tested  by  the  Tal- 
ne  of  all  the  property  attached  which  will 
furnish  the  fund  to  be  distributed,  and  If 
that  exceeds  f2,000,  aa  la  shown  here,  our 
Jnrladletlon  attaches,  without  reference  to 
the  amonnt  therein  claimed.  Walsh  t. 
Carrene,  86  La.  Ann.  190;  Renshaw  v.  Staf- 
ford, 84  La.  Ann.  1138.  We  therefore  con- 
clude that  the  motion  of  these  opponents 
cannot  prevail. 

It  Is  therefore  ordered  that  the  motion 
to  dismiss  the  appeal,  In  so  far  as  the  in- 
terests or  claims  of  Thomas  Lynch  and  of 
Fred  Clalbom  are  therein  affected,  be  de- 
nied ;  and  It  Is  ordered  that»  in  so  far  as  it 
refers  to  tlie  claim  ot  third  opponent  Mrs. 
Bridset  Nalty,  the  appeal  herein  taken  be 
dlamiased,  atappetlanta'  coata. 

ON  THX  MKBITS. 

1.  The  claim  of  J.  J.  Nal^,  aa  tbeowner 
of  a  country  store  and  ot  other  property 
hereinabove  described.  Is  resisted  by  ai>- 
P^lants  on  the  ground  that  this  oppo- 
nent's purchase  of  a  certain  store  from  his 
mother,  the  defendant  herein,  was  a  mere 
Emulation  Intended  to  screen  safd  proper- 
ty from  the  pursuit  of  the  creditors  of  the 
defendant,  who  had  been  notoriously  In- 
Bolvent  for  more  than  a  year  previous  to 
the  pretended  transfer  to  this  opponent, 
and  that  the  bniEdnees  which  thelattur  had 
carried  on  since  the  simnlated  transfer, 
and  the  property  thereby  acquired,  were 
In  truth  and  In  reality  the  business  and 
the  property  ol  their  debtor,  W.  F.  Nalty. 
They  rely  on  the  evidence  of  a  respite  ob- 
tained from  bis  creditors  by  the  defend- 
ant, who  had  Included  In  the  schedule  or 
statement  the  very  store  now  claimed  by 
hia  brother,  the  opponent,  who  was  then 
notoriously  Impecunious,  with  no  resour- 
ces ortncome  buthlssalary  of  $25  a  month 
as  clerk  in  a  country  store,  and  absolutely 
without  the  means  to  purchase  and  carry 
on  a  store.  There  Is  a  great  deal  of  testi- 
mony in  the  record  tending  to  show  that 
the  whole  transaction  was  somewhat  sus- 
picious, and  to  Justify  the  course  of  the 
attaching  creditors  In  thiscaae.  But  there 
is  proof  In  the  record  to  the  effect  that 
opponent's  mother,  who  Is  shown  to  have 
had  means  In  ready  cash,  and  valuable 
property  In  Natchez,  Miss.,  had  loaned 
opponent  the  funds  used  In  the  purchase 
ot  the  store,  and  in  the  purchase  ot  goods 
to  renew  the  stock  tberun.dwlndleddown 


to  almcnt  nothing  at  the  date  of  his  pur- 
chase ;  and  that  she  had  also  loaned  to 
him  Uie  mules  which  she  owned  for  the 
cultivation  of  some  lands  which  he  had 
rented,  and  which  he  cultivated  In  cotton 
and  com  during  the  year  1888»  from  which 
he  had  produced  the  cotton  and  com 
s^ed  herein  by  appellants.  These  facta 
are  positively  stated  In  their  testimony 
by  opponent  and  by  his  mother,  and  their 
evidence  Is  In  part  corroborated  by  disin- 
terested witnesses.  That  evidence  Is  not 
directly  contradicted  In  the  record,  and  la 
assailed  by  appellants  merely  on  the 
gronud  of  Its  improbability,  and  <m  the 
strength  of  someconfllctlnKclrciimatancea. 
But  It  cannot  be  discredited  by  the  court 
on  any  other  hypothesis  than  that  of  will- 
ful perjury  on  the  part  of  the  witnesses 
who  gave  it.  Now  the  district  Judge, 
who  heard  and  saw  these  witnesses  testify, 
who  is  douhtlesa  personally  acquainted 
with  them,  and  who,  therafore,  had  a 
much  better  opportunity  of  testing  their 
▼eracl'^  than  we  have,  believed  tbem,  and 
gave  effect  to  their  testimony.  Hence  we 
find  no  warrant  to  Justlfyus  in  concluding 
and  holding  otherwise.  As  the  opponent 
was  In  possession  of  the  property,  and  In 
full  control  ot  the  store  and  of  its  busi- 
ness, as  sho  wn  by  numerous  bills  and  state- 
ments of  merchants  with  whom  he  dealt, 
either  In  the  consignment  of  cotton  or  In 
the  purchase  of  goods,  the  burden  of  proof 
was  on  appellants;  and  they  have  failed 
to  make  out  their  case. 

On  the  question  of  damagen  claimed  by 
this  opponent  on  account  of  the  wrongful 
attachment,  we  find  that  thedistiict  Judge 
entirely  ignored  that  feature  of  the  case, 
which  must  be  construed  as  a  rujectlon  of 
the  demand.  Owing  to  the  circumstances 
surrounding  the  transactions  aa  her^n- 
above  detailed,  we  are  satisfied  that  ai>- 
pellants  were  not  prompted  by  malice; 
and,  as  the  record  contains  no  testimony 
of  the  actual  damages  suffered  by  this  op- 

f)onent,  we  conclude   with  the  district 
udge  that  no  damages  should  be  allowed 
In  the  premlsea. 

2.  The  claim  of  Thomas  Lynch  la  folly 
sustained  in  the  record,  and  It  was  there- 
fore properly  allowed,  both  In  the  amount 
sued  for,  and  as  to  the  privilege  claimed. 

8.  The  claim  ot  Fred  Clalbom  Is  not 
sustained  by  the  record,  which  shows  that 
he  was  not  employed  as  an  oremeer,  but 
merely  aa  a  laborer  In  common  with 
othnrs,  of  whom  he  was  the  foreman.  Bnt 
he  dldnotaupeilntend  or  oversee  the  labor, 
the  working  animals,  and  the  general 
operations  of  the  plantation,  and  hence  he 
was  not  an  overseer,  wltfaln  the  scope  and 
meaning  of  the  textual  provisions  of  the 
Rev.  Civil  Code,  art.  3218.  The  argument  of 
his  counsel  that  his  wages  as  a  laborer  are 
also  secured  by  a  prlvUegeln  the  crop,and 
that  he  should  now  recover  In  that  capac^ 
Ity,  is  not  sound.  He  must  stand  or  fall 
by  his  pleadings.  He  Is  In  the  legal  atti- 
tude occupied  by  the  third  opponents  In 
the  case  of  Scannell  v.  Beauvais,  SR  La. 
Ann.  217,  who  had  originally  claimed  a 
privilege  on  asugdr-hoiise,and  on  theacre 
of  land  upon  which  itstood,  bnt  who  made 
out  a  claim  to  a  privilege  on  machinery 
alone.    The  opponent  here  may  be  an- 
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swered  In  the  langaage  of  the  court  In 
that  case:  " They  Ignored  and  abandoned 
the  privilege  they  had,  and  set  up  and  at- 
tempted to  enforce  a  prlTll^e  they  had 
nut;  and  the  penalty  they  sailer  Is  the  loss 
of  what  the^  ml^ht  bare  secured,  for  they 
are  now  remedllesa. "  See,  also,  Sbak- 
speare  v.  Ware,  38  La.  Ann.  570. 

We  And  no  error  In  that  part  of  the 
Judgment  which  recognizes  and  enforces 
the  moneyed  claim  of  appellants  against 
defendant,  and  snstains  the  attachment 
on  8U  much  of  the  property  selced  aa  was 
found  tu  behis.  Thecontentlonothlscoun- 
fl^  to  the  effect  that,  under  his  contract  of 
respite  .with  his  creditors,  defendant  had 
become  their  agent,  and  that,  as  such,  be 
was  not  liable  to  the  remedy  of  attach- 
ment, can  hardly  be  serious.  Carried  to 
its  full  length,  the  argument  might  hare 
subjected  him  to  a  prosecution  for  embez- 
■lement. 

It  is  therefore  ordered,  adjudged,  and 
decreed  thatthe  portion  of  theJudKuientof 
which  this  court  has  not  retained  Jurisdic- 
tion be  amended  by  rejecting  the  prIvIlRge 
therein  allowed  to  third  opponent  Fred 
Clalbom,  and  that  hfB  claim  for  a  privi- 
lege be  rejected,  and  that  In  all  other  re- 
spects said  Judgment  be  affirmed  at  the 
costs  of  appellants,  save  the  costs  Incurred 
by  the  opposition  of  Fred  Clalbom,  which 
costs  in  both  courts  are  to  be  taxed  to 
said  Clalbom. 


Boccesslnn  of  Sparrow. 

(Supreme  Court  of  Louisiana.  AaeU  7, 1890. 
1&  La.  Ann.) 

AmuHttTUTOBB— Srtlbiibnt  or  Aoconxis— 
Biaais  or  Cxbditorb. 

1.  The  unouDt  of  oommiBsioiu  due  an  ■dminta- 
trator  of  a  ■uccesslon  la  matter  for  determination 
on  final  acconnt. 

2.  In  ease  an  administrator  has  made  to  a 
minor  advances  on  Ita  ihare  or  Interest  In  the  ano- 
oession  for  purpoees  of  sabtotenoe,  aohooUng,  and 
maintenance,  it  is  permissible  for  him  to  carry 
same  Into  a  sacoession  settlement,  and  he  is  not 
bonnd  to  resort  to  an  action  a^nst  the  tutor  for 
settlement:  the  interest  of  the  minors  not  having 
been  liquidated,  and  separated  from  that  of  the 
major  heirs. 

8.  In  case  an  adminis^tor  improperly  ap- 
plies a  sum  to  the  debit  of  a  succession  creditor, 
and  by  Judgment  of  the  oonrt  it  la  withdrawn 
therefrom,  and  imputed  to  a  different  account,  the 
former  is  necessarily  increased  by  that  mucbu 

4.  The  major  heirs  of  a  succession  having 
bonnd  themselves  persoDallv,  and  to  the  extent  of 
their  virile  shares  therein,  for  debts  contracted  by 
tbe  administrator  with  a  third  person,  and  a  set- 
tlement of  whioh  la  to  be  made  in  the  auooesBlon, 
It  la  OMnpetent  iat  aiudi  creditor  to  Intervene  in 
the  prooeedinaa  and  join  tlte  aoconntant,  ao  as  to 
speed  the  trial,  and  enforoa  the  payment  of  his 
idaim. 
CSyUabue  by  (he  Court.) 

Appeal  from  district  court,  parish  of 
ISast  Ciirroll;  R.  R.  Wilmamb,  Jadge. 

J.E.  Bansdell  and  W.J.  Wyleyjor  major 
heirs.  J.  M.  Kenody,  for  heira  of  John 
Chalfe.   C.  S.  Wylety,  for  minor  heirs. 

Watkins,  J.  When  this  succession  and 
the  Tarions  contestants  were  last  before 
this  court.  (40  La.  Ann.  484,  4  South.  Rep. 
513.)  quite  a  number  of  questions  were  ad- 
judicated, and  others  1^  open  for  future 


determination,  and  for  that  purpose  the 
case  was  remanded  to  the  lower  court. 
They  are  (1)  for  the  ascertainment  of  the 
amount  fur  which  tbe  shares  or  interests 
of  the  two  major  heirs  of  Mrs.  Sparrow 
are  liable  to  John  Challe  ft  Sons,  crow- 
ing out  of  their  written  agreements  touch- 
ing the  cultivation  of   the  succession 

Slantatlons  by  Kdward  Sparrow  and 
hrlsto  Chatfe,  administrators,  and  the  ad- 
vances made  and  supplies  furnished  by 
said  firm  for  the  purpose  of  said  cnltlra* 
tioo ;  and  (3)  for  theadjustment  of  anyin- 
debtednensof  all  the  heirs  ofMrs.  Sparrow, 
tor  advances  made  to  them  by  the  succes- 
sion, or  by  Chris.  Chaffe,  administrator. 
When  the  case  went  down  to  the  court  be^ 
low,  the  admlnlstratorflled  his  fourth  pro- 
visional account  and  three  tableaux  of 
debts, — one,  of  debts  due  by  the  succes- 
sion :  one.  of  debts  due  by  tbe  heirs  to  the 
administrator  of  the  succession;  one,  of 
debts  due  to  John  Chaffe  ft  Sons  by  Ed- 
ward Sparrow,  for  which  the  two  major 
heirs  are  responsible  to  the  ext^t  of  tbelr 
virile  shares  In  their  mother's  succession. 
This  last  indebtedness  was  the  subject  of 
special  mention  and  reservation  In  each 
of  our  opinions  and  decrees  in  this  suc- 
cession In  89  La.  Ann.  606,  2  South.  Bep. 
601,  and  40  La.  Ann.  48^  4  South.  Rep.  618. 
In  those  casesr  all  questions  appertaining 
to  it  were  definitely  settled  except  tliat  m 
Its  amount;  and  the  object  of  this  appeal 
Is  mainly  for  that  purpose.  The  major 
heirs  oppose  tbe  account  and  the  first  and 
last  tableaux,  and  the  tutor  of  the  minors 
opposes  the  second  tableau  and  the  ac- 
count on  various  grounds.  On  the  trial 
the  Judge  a  9110  approved  and  hom<do- 
gated  the  account  and  second  tablean 
without  any  alteration,  rejected  the  first 
one  In  Its  entirety,  and  amended  the  third 
so  as  to  fix  the  total  amount  due  John 
Chaffe  ft  Sonsat  tbe  sum  of  f31 ,454.54, cap- 
ital and  Interest,  on  the  date  Judgment 
was  rendered,  January  9, 1H90;  the  total 
amount  of  tbe  proceeds  of  the  crop  of  1883, 
and  the  proceeds  of  the  sale  of  Midland 
store,  less  the  amount  to  be  reserved  from 
the  latter  with  which  to  pay  Its  creditors 
D.  G.  Tutt  ft  Co.  and  On-  and  Llndsley  at 
the  sum  of  $20,835.85;  and,  after  the  Isrtter 
had  been  deducted,  the  total  amount  of 
the  net  balance  due  that  firm  at  the  sum 
of  fl0,6is.69.  The  Judgment  fixed  the 
amount  of  tbe  one-third  due  by  Mrs.  Kate 
Foster  at  the  sum  of  $3,639.56,  and  that 
due  by  Mrs.  Fannie  Ashbitdge  at  the  same 
amount,  and  ordered  the  admlulstrator  to 
pay  said  sums,  respectively,  with  legal  In- 
terest thereon  from  date  of  decree  to  the 
intervenors,  as  the  heirs  of  John  Chaffe, 
and  the  succesflors  in  title  of  John  Cliaffe 
&  Sons,  out  of  their  respective  shares  or 
Interests  In  the  succession.  It  further  or- 
dered the  administrator  to  pay  to  said  In- 
tervenors the  said  proceeds  of  the  crop  of 
1883,  on  account  of  their  claim  against  Ed- 
ward Sparrow,  as  admlnlstratorotsuccee- 
eion  plantations.  From  this  Judgment  all 
parties  have  appealed.  In  briefs,  vaiioua 
points  are  argued,  some  of  which  have  al- 
ready been  decided  In  our  previous  opin- 
ions, and  others  appertain  to  claimed 
Items  of  Increase  or  diminution  of  the 
aiorusald  Judgment. 
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1.  Taken  In  the  order  stated,  the  first 
question  presented  for  consideration  Is 
wfaetber  the  administrator  should  charffe 
himself  with  $4,000  as  the  rental  value  of 
the  auccesslon  plantations  tor  the  year 
18SS.  or  la  fS,500,  as  ctanrged  In  the  account, 
the  toll  amount  for  which  belsUable.  The 
opponents  objected  to  the  Introducilon  of 
any  evidence  on  the  question  of  the  rental 
value  of  tb6  plantations  In  18SS,  un  the 
ground  that  our  opinion  In  89  La.  Ann.  Is 
les Judicata,  The  Judge  agao  overruled 
their  objection  and  admitted  evidence,  and 
opponents  reserved  a  bill  of  exceptions  to 
his  ruling.  We  think  the  Judge  was  right 
In  BO  rallni;.  Our  decree  In  1887  could  not 
Include  a  question  of  rents  In  1S88.  It  did 
not,  either  in  terms  or  effect,  attempt  to 
do  so.  We  simply  held  "that,  having  made 
no  effort  to  lease  the  plantations  under  his 
administration,  he  Is  liable  for  the  rental 
value  of  the  same  during  the  time  that  be 
cultivated  them  lor  his  own  account,  un- 
der the  law."  Considering  the  evidence, 
we  fixed  the  rent  of  the  three  plantations 
"at  the  sum  of  $4,000  per  annum,  subject  to 
deduction  tor  taxes  levied  thereon.  **  At 
the  same  time  we  most  distinctly  recog- 
nized the  right  of  an  admtnistratorto  lease 
anccession  property,  and  by  private  agree- 
ment, after  due  notice,  (39  La.  Ann.  70!t, 
704. 3  South.  Rep.  505 ;)  citing  Successlun  of 
Richmond,  85  La.  Ann.  85fc!;  Succession  of 
Myrick,  88  La.  Ann.  611.  In  this  case  the 
evidence  shows  that  an  effort  was  made 
to  obtain  a  higher  price  tor  them,  but 
that,  after  obtaining  an  order  of  court  to 
that  effect,  and  making  public  advertise- 
ment, $3,600  was  all  hecould  obtain  for  the 
rent  of  the  three  plantations,  males,  etc., 
appertaining  thereto,  and  this  sum  he  baa 
collected,  and  charged  himself  with  on  hla 
account.  This  Is  certainly  alt  he  is  re- 
sponsible for,  and  the  court  below  correct- 
ly entertained  that  view,  and  homologated 
the  account. 

2.  On  the  first  tableau  of  debts  there 
appear  but  three  items.  No  complaint  is 
made  by  any  one  of  the  disallowance  of 
the  Item  of  $964  In  favor  of  Stevenaou  and 
May,  and  opponents'  objection  to  which 
was  that  same  had  been  previously  al- 
lowed on  a  former  account,  (a)  Of  the 
second  item,  it  being  an  amount  ($1,6U9.- 
46)  claimed  as  being  2%  per  cent,  commts- 
slons  on  $64,378.55,  as  the  net  value  of  the 
succession,  the  administrator  says  that  be 
does  not  demand  the  payment  now,  but 
merely  desires  that  tbeamount  bellquldat- 
ed  and  determined  at  this  time,  In  order 
to  prevent  future  litigation  and  addition- 
al expense.  On  the  other  hand,  the  oppo- 
nents'contention  Is  that  this  Is  matter  for 
determination  on  final  account.  In  the 
view  of  the  opponents  we  concur.  On  the 
trial  of  annual  or  provisional  accounts 
the  questions  are  (1)  what  revenues  or 
other  moneys  has  the  administrator  re- 
ceived? and  (2)  what  sums  has  he  dis- 
bursed ?  On  the  trlul  of  a  final  account 
the  questions  are  (1)  what  property  and 
values  of  all  kinds  passed  under  adminis- 
tration; and  (2)  baa  the  administrator 
faithfully  administered  the  succession,  ac- 
counted for  all  be  received,  and  is  be  enti- 
tled to  adlBcharge?  At  thlstfmethecourt 
will  not  examine  and  decide  what  amount 


I  of  compensation  he  Is  entitled  to  receive. 

'  This  Identical  question  was  argued  and 
decided  when  the  succesBlon  was  last  be- 
fore us,  and  we  said :  "Theadmlnistratlon 
is  not  yet  closed,  and  we  do  not  think 
that  the  succession  should  now  be  taxed 
with  the  entire  commissions.  These  are- 
only  properly  exigible  upon  a  final  settle* 
ment,  to  be  adjusted  in  the  final  account. " 
40  La.  Ann.  492,  4  South.  Rep.  518.  We 
can  discover  no  useful  purpose  that  would 
be  subserved  by  taking  up  and  deciding 
the  question  of  the  administrator's  right 
to  commissions  confessedly  before  they 
are  exigible.  ffoB  constat  that,  when, 
they  become  exigible,  any  opposition  wlU 
be  made  to  their  allowance :  orthatsome- 
thing  might  not  occur  between  the  Judg- 
ment ami  final  account  which  would  ren- 
der their  payment  Impossible.  Altogeth- 
er, we  think  it  advisable  that  the  whole 
matter  should  be  postponed  to  the  final 
account,  (b)  Of  the  third  Item,  It  being 
an  amount  of  $250,  claimed  by  J.  E.  Ran- 
sdell,  attorney  tor  the  administrator,  aa 
due  for  professional  services  rendered 
since  the  death  of  J.  W.  Montgomery,  In 
June,  18SS,  the  contention  of  the  adminis- 
trator being  that  bis  services  have  been 
valuable  to  the  Buccesaton,  and  that  of  op- 
ponents, that  they  are  covered  by,  and 
embraced  In,  the  amount  awarded  in  favor 
of  the  pre-existing  law  partnership  of 
Montgomery  &  Ransdell,  of  which  the 
claimant  was  a  member.  In  our  last  opinion, 
(40  La.  Ann.  491,  492,  4  South.  Rep.  613.) 
arterstating  tbeamountclaimed  to  be  $5,- 
017.06,  less  the  amount  paid  of  $900,  leav- 
ing the  balance  of  $4,170.05,  we  said :  **  The 
fee  of  Montgomery  &  Ransdell  was  re- 
duced to  $2,862.  and.  adding  the  ^00  al- 
ready paid,  made  it  $3,762.75. "  "We  have 
carefully  examined  the  record,  and  consid- 
ered the  proceedings  with  special  reference 
to  making  a  Just  estimate  of  the  servlcea 
rendered  by  these  gentlemen,  and  we  think 
they  should  be  allowed  a  tee  of  $3,250.  and 
deducting  the$900  received  by  them  would 
leave  a  balance  due  them  of  $2,850;  thta 
to  Include  services  rendered  and  to  be  ren- 
dered in  the  settlement  of  the  succession,* 
etc.  This  Is  plain  enough,  and  entirely 
free  of  ambiguity;  but  counsel  In  brief 
cites  us  to  thephraseology  employed  In  our 
decree,  and  Invokes  it  as  being  decisive  of 
the  question  in  his  favor.  It  Is  asfollows, 
vlB.:  "That  the  fee  of  Montgomery  & 
Ransdell  be  fixed  at  $8,250.00.  aabiect  to  a. 
credit  of  $900  already  paid,  leaving  bal- 
ance of  $2,350  due. "  Hence  he  Insists  that 
the  opinion,  or,  rather,  the  decree,  did  nut 
fix  the  amount  of  fees  of  counsel  for  future 
services,  and  his  claim  Is  well  founded. 
But  we  do  not  r^ard  the  w  >rd  "doe" 
as  exercising  control  over  the  opinion  and 
the  remainder  of  the  decree,  as  both  the 
opinion  and  first  part  of  decree  fix  thesnm 
alike,  vis.,  $3,250,  lees  $900.  leaving  a  bal- 
ance of  $2,350.  We  can  see  no  Inconsistency 
between  the  statement  In  the  opinion  that 
this  sum  "to  include  services  rendered  and 
to  be  rendered  In  the  settlement  of  thesuc- 
ceBs1on,"and  that  in  the  decree  of  $2,350 
due.  It  may  be  questionable,  or  even  il- 
legal, it  you  will,  for  the  full  amount  of 
attorneys'  fees  to  he  awarded  before  his 
services  have  been  fully  rradered  and  the 
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snceesBlon  wound  ap;  yet,  If  neltber  the 
administrator,  heirs,  or  other  creditors  do 
not  complain  of  such  an  allowance  hav- 
Ing  been  made,  that  Is  the  end  of  the  con- 
troverey.  But,  however  that  may  be,  we 
are  not  disposed  to  regard  with  favor  an 
argument  of  that  kind  in  behalf  of  an  ad- 
<lltionaI  allowance.  HavinK  thne  dio* 
posed  of  all  the  items  which  flffnre  on  the 
first  tableau  of  debts,  we  find  the  Judg- 
ment of  the  Judgea  vtio,  rejecting  all,  to  be 
correct,  and  approve  of  hia  decree  in  that 
particular. 

S.  On  the  second  tableau  of  debts  there 
appear  only  three  debts  enumerated  as  be- 
ing due  by  the  heirs  of  Mrs.  Sparrow  to 
Challe.  administrator,  tIi.:  Amoant  ad- 
vanced to  Kate  Foster,  f4,4S7.25;  ditto  to 
Fannie  Aahbrldge,  $2,105;  ditto  to  minors 
Decker, f4.0l8.84.  TheToucherscorrespond. 
Ing  therewith  dlsclone  that  these  sums  are 
made  up  of  cash  and  drafts  of  the  different 
parties  on  the  administrator,  which  were 
paid  by  him  during  the  years  1883,  (latter 
part,)  1884, 1886,  and  188A,  and  since.  Nei- 
ther  of  the  major  heirs  opposed  the 
amounts  charged  to  them  respectively, 
and  hence  the  only  question  Is  with  re- 
g&Td  to  the  charges  against  the  two  min- 
ors, Mary  and  Kate  Decker.  Their  tutor 
Insists  that  It  la  not  competent  for  the  set- 
tlement to  be  made  in  the  succession  of 
their  grandmother,  on  an  administrator's 
account,  bnt  that  It  should  be  r^erred  to 
him,  as  tutor,  for  allowance  or  rejection, 
and  settlement  thereof  In  the  tutorship. 
He  further  contends  that,  as  no  debt  can 
be  made  against  minors  In  excess  of  their 
revenues,  without  theauthorlty  of  afamlly 
meeting,  (Bev.  Ovil  Code,  art.  350,)  there 
ts  no  legal  reason  tor  the  enforcement  of 
the  administrator's  demand  against  them. 
In  our  opinion  In  39  La.  Ann.  706,  2  South. 
Rep.  607,  we  expressed  our  views  In  regard 
to  a  part  of  this  claim  thus:  "It  appears 
from  the  record  that,  since  his  appoint- 
ment, the  present  administrator  has  also 
furnished  the  means  necessary  lor  the 
maintenance  and  for  the  schooling  of  thu 
minora,  Mary  and  Kate  Decker,  and  that, 
ae  they  were  without  a  tutor  from  Au- 
gust, 1883,  to  the  latter  part  of  1885,  the 
tandB  were  Intrusted  to  Mrs.  Foster,  who 
had  kindly  taken  cbaigeot  the  two  mi- 
nora. All  theseproceedlngs  were  Irregular, 
and  were  carried  on  outside  of  the  law; 
but  they  were  manifestly  prompted  by 
laudable  feelings,  and  considerations  of 
fairness  and  ol  humanity,  for  which  the 
administrator  should  not  be  made  to  suf- 
fer, If  by  any  l^al  means  he  can  obtain  re- 
imbursement. We  therefore  deem  It  our 
duty  to  reserve  •  •  •  the  rights  of  the 
administrator  to  demand  relmouraement 
of  all  sums  advanced  by  him  to  the  two 
heirs  aforesaid,  as  well  as  tor  simitar  ad- 
vances made  to  the  minors,  Mary  and 
Kate  Decker."  An  examination  oT  the  rec- 
ord dlsclosee  that  all  Items  prior  to  the 
14th  of  July,  1887,  were  charged  to  Mrs. 
Kate  Foster,  and  those  sabsequent  to 
that  date  to  C.  S.  Wyley,  tutor.  His  op- 
position denies  the  correctness  of  only 
those  Items  which  are  cliar^^ed  to  Mrs. 
Foster,  and  which  ai^rcgate  $2,188.84; 
but  It  admits  the  receipt  of  the  remainder, 
of  $1,830,  and  the  liability  of  his  wards 


therefor.  Hence  It  Is  dear  that  the  whole 
question  Is  remitted  to  this  succession  set- 
tlement, and  that  it  is  narrowed  to  the 
amount  of  money  the  administrator  ex- 
pended for  their  account.  Wecan  perceive 
no  objection  to  this  modeof  proceeding,  as 
the  account  and  two  of  the  tableaux  con- 
cern the  minors,  and  thelr-lnterestsare  still 
united  with  those  of  the  major  heirs  In  the 
succession ;  and  It  Is  quite  as  much  a  mat- 
ter of  justice  to  the  administrator  that 
their  liability  to  him  for  advance  pay- 
ments made  on  their  Inheritance  should  be 
adjusted  In  the  succession, as  paymentii  so 
made  to  the  major  heirs.  The  proof  fully 
satisfies  us  that  Chalfe,  administrator, 
made  the  advances  stated  In  the  tableaux, 
and  that  the  shareB  or  Interests  of  the 
minors  are  liable  therefor,  there  being  no 
proof  in  the  record  to  show  that  the  sum 
expended  excluded  their  revenues. 

4.  Before  we  undertake  the  discussion  of 
the  account  of  John  Chaffe&  Sons  against 
Edward  Sparrow,  as  administrator  of  the 
plantations  of  Mrs.  Minerva  Sparrow's 
succession,  a  brief  view  of  Its  atHtus,  as  It 
appears  In  onrdedeions,  will  be  necessary. 
During  Gen.  Sparrow's  administration  of 
his  wile's  succession,  between  the  date  of 
ber  death,  in  December,  1879,  and  the  date 
of  his,  in  July,  1883,  he  conducted  with 
that  firm  all  of  his  financial  transactions. 
On  account  of  those  dealings,  that  firm 
preferred  against  her  succession  a  large 
claim,  the  correctness  of  which  had  been 
acknowledged  by  Sparrow  Just  before  his 
death.  In  July,  1883,  Christopher  ChnHe 
became  administrator,  and  continued  the 
administration  and  the  affairs  of  the 
plantation,  just  as  they  had  beenmanaged 
by  his  predecessor.  In  1885  be  filed  an  ac- 
count and  tableaux  of  debts,  on  which  the 
claim  of  bis  firm  figured,  at  the  debit  ol 
the  succession,  for  the  sum  of  $:f7,466.68,  as 
due  at  the  date  of  Oen.  Sparrow's  death. 
They  wore  opposed,  and,  on  appeal,  we 
held  that  the  administrator  must  be  con- 
sidered and  treated  as  having  operated 
the  plantations  of  the  succession  for  his 
Individual  account,  With  the  authoriza- 
tion of  the  major  heirs;  and,  as  such,  re- 
sponsible tor  the  revenues  thereof,  and 
chargeable  therewith.  We  also  hdd  that 
John  Chaffe  &  Sons  were  not  the  creditors 
of  Mrs.  Sparrow's  succession,  but  of  Oen. 
Sparrow,  as  the  administrator  of  the  suc- 
cession plantations,  and  that  Mrs.  Foster 
and  Mrs.  Ashbridge,  major  heirs,  were 
bonnd,  under  their  written  agreements, 
each  tor  one-third  of  that  debt,  to  the  ex- 
tent of  their  respective  virile  shares  In 
their  mother's  succession.  On  account  of 
the  mixed  character  of  these  transactions, 
and  the  peculiar  relations  of  the  parties,  It 
was  thought  proper  that  this  account  of 
John  ChaOe  &  Sons  should  be  liquidated 
and  settled  in  tbe  succession,  and  contra- 
dictorily with  Chaffe,  administrator; 
therefore.  It  was  ordered  by  the  court  that 
the  administrator  should  apply  the  net 
proceeds  of  the  1883  crop  (which  was  at 
that  time  standing  at  the  credit  of  the 
succession)  to  the  credit  of  John  Chaffe  & 
Sons.  But,  upon  an  examination  of  their 
accounts,  It  was  ascertained  to  be  a  fact 
that  In  February,  1880,  there  was  at  the 
credit  of  Mrs.  Minerva  Sparroj^  with  them 
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the  Bam  of  $11,461.61,  and  that  they  held 
her  mort^an  notee  for  f 11,051.32;  and 
that,  Instead  of  applying  that  Bum  to  the 
eztinguishment  of  eaid  notes,  they  incor- 
rectly Imputed  It  to  her  credit  on  their  ac- 
count. We  thought  this  to  be  Illegal,  and 
Imputed  that  balance  to  the  discharge  of 
Mrs.  Sparrow's  notes,  and  gave  her  suc- 
cession credit  tor  the  resulting  balance  of 
$400.29.  This  resulted,  of  course,  la  a  coiv 
^ponding  Increase  of  John  Chaff e  &  Sons* 
account  by  that  amount  when  the  cause 
went  down  to  the  lower  coart  for  a  trial 
of  the  questions  remaining  In  suspense, 
and,  in  pursuance  of  our  exprms  reserva 
tlon,  the  admin istra tot*  filed  an  additional 
account,  and  two  tableaux  of  debts,  on 
which  the  account  of  John  Cbafte  ft  Sons 
was  restatiNl,  and  the  amount  fixed  at 
$42,000,  and  one-hall  charged  to  each  of 
the  major  heirs.  These  were  opposed,  and 
on  the  trial  It  was  held  by  the  district 
Judge  that  no  proof  was  admissible  In  ref- 
erence to  this  account,  and  we  decided  that 
his  ruling  was  erroneons,  and  asraln  re- 
manded the  case  for  the  purposes  stated 
above,  and  directed  the  Judge  to  admit  the 
r^ectAd  testimony.  On  the  retam  of>the 
case  to  the  lower  court,  the  Issues  and 
pleadings  were  reformed,  and  dlnposed,  as 
stated  In  the  beginning  of  this  opinion. 
(a)  As  stated  in  transcript  and  brl^  of 
J  ohn  Chaflb  ft  Sons,  their  account  stands 
thus,  rli. : 

Balance  due  July  6, 1888  |S7,4(»  68 

To  amount  paid  on  mortgage   11,451  61 

•*  hitere8tonlaBt,to J^6th,1888....     8,081  7S 

Aggregating  t^OOO  M 

Opponents  not  only  deny  and  vifforouHly 
resist  this  additional  charge  of  fll,451.61, 
with  Interest,  but  also  the  whole  claim  of 
John  ChafTe  &  Stms.  On  the  trial  their 
counsel  admitted  thatin  tfaeaccount  there 
was  erroneously  charged,  as  a  debit,  the 
anm  of  $2,974.51,  and  that  that  same  was 
a  debit  of  A.  M.  Ashbrldge.the  husband  of 
one  of  the  major  heirs  and  opponents,  and 
should  be  deducted.  ,Said  sum,  with  inter- 
est to  July  5, 1883,  aggregated  $3,783.62, 
and  when  credited  on  the  account  there 
was  I^  a  balance  due  of  $38,266.62.  Orig- 
inally there  was  also  a  personal  debt  of 
Gen.  Sparrow  charged  up  In  their  account, 
but  the  proof  shows  that,  upon  holding  a 
eonference  with  him  upon  the  subject,  same 
was  credited  back  again,  and  completely 
eliminated  therefrom.  From  what  Is  re- 
cited In  the  preceding  part  of  this  para- 
graph on  the  subject,  it  is  manifest  that 
the  sum  of  $11,451.61,  with  Interest,  was 
correctly  cbaiged  into  the  account  again, 
and  properly  figures  as  an  additional  deb- 
It  against  Gen.  Sparrow,  because  John 
Chaffe  &  Sons  hart  Improperly  given  him 
credit  for  Just  that  amount  of  Mrs.  Spar- 
row's personal  funds,  which  where  In  their 
hands  before  her  husband  was  appointed 
administrator  of  her  succession.  Having 
thus  withdrawn  that  nmount  of  credit, 
there  must  necessarily  be  a  corresponding 
amountot  the  debit  against  Oen.Sparrow. 
We  think  the  account  has  been  correctly 
restated  at  the  figures  above  given.  The 
proof  fully  aatiefleB  us  of  the  correctness 
of  the  demand.  All  of  the  accounts  are 
before  us  In  the  original,  and  to  them  are 


appended  the  orlftlnal  depositions  of  the 
three  members  of  the  firm,  which  were 
taken  In  1886.  and  have  since  that  date 
been  on  file  in  the  mortuaria,  and  have 
been  previously  submitted  to  this  court 
for  examination.  Those  witnesses  were 
submitted  to  a  rigorous  cross-ex amlncb* 
tlon  by  the  opponent's  present  counsel, 
who  have  failed  to  produce  any  cooater- 
TalllDg  evidence.  They  each  testify  to  the 
comctnesB  of  each  and  eveiy  Item  of  the 
accounts,  and  upon  their  uncontradicted 
evidence  we  feel  warranted  In  approving 
and  allowing  It  for  the  balance  claimed  of 
$38,266.52.  with  legal  Interest  from  July 
6, 1888.  (b)  Counsel  for  opponents,  how- 
ever. Insist  that  the  account  of  John 
Chaffe  ft  Sons  Is  not  for  strict  plantation 
supplies,  a  large  yart  of  the  advances 
made  having  been  for  Gen.  Sparrow's  In- 
dividual uses,  and  that  of  the  minors,  and 
that  they  are  not  chargeable  therewith. 
They  point  to  Gen.  Sparrow's  certificate 
approving  those  accounts  ascouflrmatlon 
of  their  charges.  Indorsed  upon  a  paper 
which  Is  annexed  to  their  accounts,  and 
the  accompanying  depositions.  Is  a  certifi- 
cate, In  which  he  approves  those  rendered 
prior  to  the  4th  of  August,  1882,  and  in 
which  It  Is  stated  that  "the  charges  made 
therein  for  supplies  furnished  and  ad- 
vances made  to  enable  ]}a.im\  to  carry  on 
and  administer  said  plantations  are  cor- 
rect, and  were  used  in  that  way,  except 
that  a  small  part  thereof,  not  exceeding 
one-sixth,  [If  that  muchj  was  expended 
for  the  oecessary  support  of  the  heirs  of 
Mrs.  Sparrow,  and  [were]  so  expended  by 
their  request,  and  with  their  consent  that 
the  crops  of  the  place  should  be  used  by 
me  in  the  payment  thereof,"  (Italics  oars.) 
On  that  date  the  total  amount  of  John 
Chaffe  ft  Sons' nccountapproximated  $21,- 
000,  and  was  only  Increased  during  the 
succeeding  year  by  about  $6,000.  But 
there  Is  no  proof  as  to  the  application  of 
the  last-named  advances,  and  there  Is  no 
question  of  opponents'  liability  for  their 
proportionate  shares  of  two-thirds  of  the 
$21,000,  under  the  very  terms  of  the  certifi- 
cate which  opponents  invoke,  although  it 
might  have  been  queatlonable  under  those 
ol  their  original  agreemraits.  And  we  re- 
gard them  equally  bound  for  the  amounts 
advanced  to  and  consumed  by  the  two 
minors,  who  had  at  the  time  no  tutor,  and 
were  living  In  the  family  domicile.  The 
major  heirs,  by  virtue  of  their  written 
agreements,  came  uuder  a  similar  obliga- 
tion to  John  Chaffe  ft  Sons  as  Gen.  Spar- 
row did, — even  a  greater  one,  because  a 
large  portion  o!  the  supplies  and  advances 
thus  made  was  expended  and  used  for 
their  support,  schuoltng,  and  mfUntenance, 
and  that  of  their  nieces,  with  their  knowl- 
edge and  acquiescence.  Bound  as  they 
were  to  John  Chaffe  &  Sons,  and  co-oper- 
ating as  tbey  were  with  their  father,  la 
the  management  of  the  plantations  of 
thelrmother'e  succession,  they  were  bound 
to  have  been  aware  of  the  neceesltlee  of 
the  minors,  and  must  be  held  to  have  con- 
sented to  and  acquiesced  In  what  Gen. 
Sparrow  permitted  to  be  done,  and  can- 
not be  allowed  to  shield  themselves  from 
the  lull  measure  of  their  responsibility  for 
his  Indebtedness  on  that,  account.  (c> 
Digilized  b^LjOOQlC 
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Opponents  speclallT  disavow  any  reepon- 
Ability  for  any  obiisatlon  ol  Gen.  Spar- 
row, arising  out  of  bla  commercial  enter- 
prise in  tbe  way  of  a  store  on  Midland 
plantation ;  and  at  the  same  time  they  re- 
sist tbe  demands  of  D.  O.  Tutt  &,  Co.  and 
of  Orr  and  Llndsley  to  be  paid  the  amount 
of  their  respectlre  claims  from  tbe  pro- 
ceeds thereof.  It  appears  from  tbe  record 
that  tbe  store  Inqnestlon  was  situated  on 
the  Midland  plantaUon,  It  being  oneof  tbe 
three  belonnng  to  Mrs.  Sparrow's  snc- 
ceeslon,  ana  from  it  advances  of  supplies 
were  made  to  it,  and  to  tbe  two  others, 
and  the  laborers  and  employes  on  each. 
This  store  was  operated  by  the  employes 
of  Gen.  Sparrow,  and  supplied  by  John 
CbafTe  A  Sons  In  great  part.  D.  G.  Tutt 
&  Co.  and  Orr  and  Llndsley  also  furnished 
It,  in  part,  and  the  claims  Qresented  are 
for  advances  made  to  it.  This  store 
formed  an  Important  Ingredient  In  tbe  ad- 
ministration of  these  plantations,  and  we 
think  tbe  district  Judge  correctly  treated 
the  proceeds  thereof  as  forming  a  part  of 
tbe  assets  to  be  used  in  affecting  a  settle- 
ment of  John  Chaffe  &  Sons'  account.  In 
so  doing,  he  could  not,  wltb  Justice  or 
propriety,  have  dlsr^arded  tbe  demands 
of  other -opponents  for  a  share  thereof. 
The  Judgment  fixes  the  amount  of  tbe  pro- 
ceeds of  Midland  store  at  f 1 ,640.76,  and  de- 
ducts therefrom  $643.27  as  the  amount  due 
D.  G.  Tutt  &  Co.,  and  9454.90  as  tbe 
amount  due  Orr  and  Llndsley,  and  allows 
tihe  balance  of  f542.79  as  credit  on  the  ac- 
count uf  Jobn  Chaffe  ft  Sons.  Tbe  sums 
due  D.  G.  Tutt  &  Co.  and  Orr  and  Llnds- 
ley are  not  to  be  paid  over  to  them,  but 
are  to  be  retained  In  the  bands  ol  the  ad- 
ministrator for  payment  in  due  course  of 
law.  Under  tbe  circumstances,  nothing 
else  could  have  been  done. 

5.  The  next  Important  question  to  de- 
termine Is  the  amount  of  the  net  proceeds 
of  tbe  crop  of  188S,  which  was  prod  uced  on 
tbe  succession  plantations,  partly  und«r 
the  admluBtration  of  Edward  Sparrow 
and  partly  under  that  of  Chaffe.  While 
It  Is  true  that  Christopher  Chaffe  was  a 
member  of  the  firm  uf  John  Chaffe  &  Sons 
at  the  same  time  he  was  udmlnistrutor 
of  the  succession,  yet  tbe  proceeds  of  that 
crop  stood  to  his  credit  as  ailmlolstrator 
on  tbe  books  of  John  Chaffe  ft  Sons,  and 
were  not  under  tb^  dominion  or  con- 
trol. For  tbe  purpose  of  facilitating  set- 
tlement, and  speeding  the  trial  of  tbe  ac- 
count, the  heirs  of  John  Chaffe,  who  de- 
parted this  life  In  October,  18S8,  and  the 
successors  In  title  of  John  Chaffe  ft  Sons, 
filed  an  Intervention,  to  which  the  oppo- 
nents excepted  on  various  grounds.  We 
are  ct  opinion  that  tbe  district  Judge  prop- 
erly permitted  It  to  be  filed,  as  it  tended 
to  sabserve  the  purposes  enumerated,  and 
was  In  furtherance  of  tbe  reeervattons 
made  In  our  previous  d^rees. 

The  net  proceeds  of  the  crop  of  1888  are 
stated  In  the  tableau  under  discussion  to 
be  f 18,858.83,  Inclusive  of  the  stock  of  mer- 
ctaandlse  in  Midland  store ;  and  deducting 
this  amonnt  from  the  $42,000.04, represent- 
ed to  be  dne  JobnCbaffeft  Sons,  and  there 
ia  remalnta^  a  balance  In  their  favor  of 
928,047.20.  As  before  stated,  the  Judgment 
appefded  from  increased  the  amount  to 


$20,203.06,  Including  the  proceeds  of  mer- 
chandise in  Midland  store  already  consid- 
ered. The  decree  does  not  furnish  us  cuoy 
data  on  which  this  amonnt  is  ascertained, 
but  a  comparison  made  of  the  judgment 
wltb  the  Items  enumerated  on  tbe  tableau 
shows  that,  In  order  to  reach  this  esti- 
mate, tbe  Judge  a  quo  must  have  necessa- 
rily rejected  many  of  them.  This  seems  to 
be  conceded  by  counsel  on  both  sides.  In 
their  briefs.  Taking  these  admissions  la 
to  consideration,  we  will  discuss  the  re- 
jected Items:  (a)  The  "pay-roUsot  J.  A. 
Gary,  $700.08. "  The  proof  BhowstbatGary 
was  manager  on  the  Arlington  and  Hope- 
well plantations,  belonfcing  to  the  succes- 
sion during  the  year  18S3,  and,  as  such, 
was  charged  with  the  settlement  of  the 
accounts  of  laborers,  and  the  payment  of 
tbelT  wages.  For  this  purpose  ChaBe.  ad- 
ministrator, placed  the  necessary  funds  in 
the  hands  of  an  agent  on  the  premises, 
who  fnmisbed  tbe  plantation  manager, 
as  needed,  and  he  made  payments  to  tbe 
laborers  on  pay-rolls,  and  they  were  in 
turn  snrrendered  to  theagent  as  vouchen. 
Every  week  the  manager  prepared  pay- 
rolls, certified  to  their  correctness,  and 
from  the  agent  received  tbe  requisite  sum 
of  mon^  to  make  his  settlements.  Tbeee 
pay-rolls  were  offered  luid  filed  In  evldoice 
without  objection,  and  other  confirmatory 
proof  was  made  of  the  expenditure  of  the 
money  by  tbe  administrator,  and  that 
same  was  furnished  by  John  Chaffe  ft  Sons. 
The  only  objection  urged  In  argument  Is 
chat  the  quail  turn  of  evidence  Is  Insufficient 
to  charge  opponents.  The  testimony  of- 
fered waa,  manifestly,  all  that  was  attain- 
able. Gary  was  son  eat  Inveatva,  and 
after  the  lapse  of  six  years  It  would  have 
been  an  utter  Impossibility  to  have  ob- 
tained the  testimony  of  the  laborers  them- 
selves. We  think  the  proof  of  this  item  Is 
ample,  and  that  It  was  Incorrectly  disal- 
lowed, ib)  Balance  of  salary  of  E.  N. 
Davis,  as  overseer  In  1S82,  $1,481.96.  It 
appears  that  Davis  had  been  tor  several 
years  general  manager  of  the  succession 
plantations  while  under  the  management 
of  Gen.  Sparrow,  and,  when  Chaffe  was 
qualified  and  took  charge,  be  ascertained 
this  balance  to  be  due  him  on  account  of 
tbe  previous  year,  and,  not  questioning 
Its  correctness,  paid  it  from  the  proceeds  m 
thel888crop.  The  general  complaintmade 
by  opponents  of  this  Item  Is,  not  of  Its 
amount,  but  of  the  fact  that,  same  having 
been  an  Item  of  credit  In  favor  of  Gen. 
Sparrow  In  1882,  it  could  not  be  paid  from 
tbe  crop  of  1888,  as  that  alone  is  matter 
tor  our  consideration.  We  think  tbe  proof 
Is  abundant  of  the  amount  being  due,  and 
of  its  having  been  paid  by  Chaffe,  adminis- 
trator. When  he  took  charge  of  the  suc- 
cession it  was  at  Gen.  Sparrow's  special 
request.  He  was  not  at  that  time  advised, 
nor  for  several  years  thereafter,  that  the 
control  and  admlnlstratlou  of  these  plan- 
tations did  not  constitute  a  part  of  bis 
administration  of  the  succession,  and  that 
of  his  predecessor  in  ofilce.  He  had  tbe 
impression  that  his  administration  was 
but  a  continuation  of  that  of  Gen.  Spar- 
row, and  doubtless  supposed  that  any 
preferred  claims  on  the  crop  like  that  of 
an  overseer's  wages  conld^^^^^^o- 
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pr]el7  paid  from  the  proceeds  of  the  crop 
of  18S2  or  1883,  iDdlOerently,  as  hla  aerrlcea 
extended  to  both,  thouffb  under  different 
admlnlatrators  of  the  same  encceeslon, 
Notwithatandins  be  waa  In  error  In  thla 
asBumptlon,  yet  the  management  and  au- 
peiintendence  ol  Geu.  Sparrow  continued 
until  the  6th  of  July,  1883,  or  for  one-halt 
of  the  year,  and  he  was  the  absolute  own- 
er of  the  whole  of  the  crop  of  that  year. 
There  la  no  question  of  the  fact  tbat,  un- 
der their  written  agreements,  the  major 
heirs  were  absolutely  bound  lor  all  the 
legitimate  and  proper  expenses  of  the  cul- 
tivation of  that  crop,  which  Gen.  Sparrow 
contracted,  and  for  those  of  previous 
years.  What  Justice  is  there,  then,  in  the 
demand  of  opponents  that  John  Chaffe  & 
Sons  and  Chafte,  administrator,  shall  lose 
this  sum,  because  it  waa  not  technically  a 
debt  of  the  crop  of  1883,  notwithstanding 
It  is  one  for  which  Gen.  Sparrow  and  they 
were  legally  bound?  None.  It  la  our 
opinion  that  ^ts  debt  should  have  been 
aUowed,and  tbat  the  Judge  a  qno  erred  in 
rejecting  it.  (c)  Rent  of  1883,  »2,000.  Un- 
der our  decree  in  89  La.  Ann.,  we  held  that 
the  administrator,  Chaffe,  was  chargeable 
with  the  rental  value  of  the  plantations 
of  the  succession,  at  94,000  per  annum 
from  the  date  of  his  appointment,  and  he, 
accordingly,  charged  himself  with  ¥2,000, 
on  his  1888  account,  for  one-half  of  the 
year  1888.  Now  his  claim  is  that,  having 
paid  this  sum  for  the  account  of  Qen. 
Sparrow,  and  the  heirs  Jolnly,  he  is  en- 
titled to  reimbursement  out  of  the  crop, 
for  the  net  balance  of  which  tbey  are  to 
recover  credit.  This  is  so  manifestly  just 
and  correct  that  argument  seems  nnnecea- 
sary  to  strengthen  ana  support  it.  Had 
the  crop  of  tbat  year  been  equally  appor- 
tioned between  6en.  Sparrow  and  Chrls< 
topher  Chaffe.  individually,  his  claim 
would  have  been  unfounded.  But  this  Is 
not  the  case.  The  whole  crop  goes  to  the 
credit  of  Gen.  Sparrow's  account,  and  it 
must  be  charged  with  this  part  of  the 
rent.  This  item  was  Incorrectly  disal- 
lowed, also,  (d)  Commlssiona  for  admin- 
fstrator  of  ^  per  cent,  on  proceeds  of 
crop  of  18S3,  amounting  In  gross  to  f38.- 
092.07,  and  aggregating  $972.30.  While  the 
administrator  was  put  to  large  expense 
and  trouble  In  the  management  of  thia 
property,he  was  notadministrator^uou^ 
hoc;  only  a  negotiorum  geator.  His  firm 
was  the  recipient  of  the  crops,  and  sold 
them  on  usual  terms.  He  was  the  admin- 
istrator of  the  remainder  of  the  succession 
property,  and  will  be  entitled  to  commis- 
sions AB  such  on  final  settlement.  Various 
other  Intermediate  agents  and  assistants 
were  in  his  employ,  and  engaged  In  the 
cultivation  of  the  crop;  yet  It  la  not  right 
for  hie  services  to  go  wholly  unrewarded, 
and  we  think  tbat  his  supervision  and  care 
of  the  crop  for  one-half  uf  the  year  1883 
should  entitle  the  administrator  to  some 
allowance,  and  we  therefore  fix  hta  com- 
pensation at  $300,  and  to  that  amount  his 
demand  is  reduced,  (e)  Vouchers  Nos.  284 
and  180  for  the  aggregate  amount  of 
$191.82  were  withdrawn  by  the  adminis- 
trator, and  appropriate  allowance  was 


made  on  the  tableaux  and  Judgment,  (f) 
The  Judge  h  quo  Increased  thedebits  of  the 
administrator  by  charging  him  with 
$738.33  for  cotton  seed  of  the  crop  of  1883, 
used  In  the  crop  of  1S84,  and  fur  corn  like- 
wise employed,  valued  at  $996,  the  two 
items  aggregating  $1,730.08.  An  examina- 
tion of  the  evidence  on  the  subject,  leaves 
oar  minds  In  doubt.  After  the  lapse  of  so 
many  years.  It  Is  quite  Impossible  for  wit* 
nesses  to  testify  with  cuicnracy  as  to  de- 
tails of  plantation  expenditures;  and  It  is 
equally  as  much  so  for  courts  of  Justice  to 
render  accurate  judgments  on  their  evi- 
dence. Hence,  an  appellate  tribunal  must, 
of  necessity,  rest  its  Judgment  on  the  opin- 
ion of  the  Judge  below,  who  knows  the 
witnesses,  and  heard  them  testify.  There- 
fore, we  will  not  disturb  his  Judgment  in 
this  particular. 

Tfalacomplfftes  oar  record  of  theacconnt 
and  tableaux.  There  are  some  other  mat- 
ters adverted  to  in  the  oppositions,  which 
we  have  not  considered  germane  to 
provisional  account,  and  have,  for  that 
reason,  passed  them  by  without  notice; 
but  we  will  fiilly  reserve  their  right  on  the 
trial  of  the  administrator's  final  account. 
The  Judgment  must  be  amended,  so  as  to 
conform  to  the  views  herein  expressed. 

It  Is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  In  the  follow- 
ing particulars,  vis.— J^Yrat.  SoastocharKO 
to  and  deduct  from  the  amonnt  fixed  by 
the  Judgment  as  the  net  proceeds  of  the 
crop  of  1883  the  following,  vis: 

(n)  The  pay-rolls  of  GNur  •  700  06 

(b)  BiUaace  ol  Davis*  sauury.  1,481  OS 

ic)  One  balt  ISSS  rent   2,000  00 

(a)  CommlBBlOD  on  ItlSli  crop   800  00 

Aggregating  Oi 

— resulting  In  a  net  crop  balance  In  the 
hands  of  Chaffe,  administrator,  of  $16,- 
353.81  for  the  year  1883.  SeeoDd.  So  as  to 
fix  the  net  balance  of  Edward  Sparrow's 
indebtedness  to  John  Chaffe  &  Sons,  as  of 
data  July  4, 1KS3,  at  $38,266.52,  subjec-t  to 
a  credit  of  the  amount  fixed  herein  above 
as  the  net  balance  of  1883  crop,  whereby 
a  final  balance  in  their  favor,  and  against 
Edward  Sparrow.as  administrator  of  the 
succession  plantations  from  December, 
1879,  to  July  4,  1883,  Is  produced,  of  $21.- 
912.71,  on  which  legal  interest  is  to  be 
computed  from  the4thdayof  July,  1883, 
to  date  of  payment.  Third.  So  as  to  fix 
the  amount  lor  which  each  one  of  the 
shares  or  Interests  of  the  major  heirs,  Mrs. 
Kate  Foster  and  Mrs.  Fannie  Ashbrtdge, 
respectively,  are  bound,  at  the  sum  of 
$7,304.23,  with  like  Interest  as  last  and 
from  same  date;  that  sum  being  one-third 
of  the  net  balance  due  by  General  Kdward 
Sparrow.  It  la  finally  ordered  and  decreed 
that  these  Bumaahall  be  by  the  admlnis. 
trator  reserved  out  of  their  respective 
shares  in  the  succession,  on  final  settle- 
ment, and  by  him  paid  to  John  Chaffe  & 
Sons.  That  In  all  other  respects,  the  Judg- 
ment  appealed  from  be  affirmed,  and  the 
coats  of  appeal  be  taxed  against  oppo- 
nents and  appellants. 

Rehearing  refused. 
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Bncceeslon  of  Cabs. 

iSwpnms  Court  of  LmUgioMa.  April  T,  1S90. 
La.  Ann.) 

TdTOBB— &XHOTAI<— AB8BN0S  TBOH  StATK— JUXIS- 

DionoN. 

1.  Where  the  tatorand  the  minora  permaoent- 
tj  leave  the  state  and  aaonlrs  a  residenoe  in  an- 
other Btate,  the  tntonbip  »  ended. 

2.  In  snob  a  case  the  conrU  of  this  state  have 
no  jurisdiction  of  a  suit  to  remove  the  tutor. 

8.  Tbe  domicile  of  the  minor*  being  that  of  the 
tutor,  the  jurisdiction  In  wUota  the  domicile  is  sit- 
uated is  oharged  with  tba  appointment  of  the 
guvdiui  and  tutor. 

4.  If  the  minors  own  propert?  in  the  state.  In 
fbe  absence  of  a  raardian  appointed  at  thelrdomU 
cUe,  tbe  oonrts  m  this  state  have  jnrisdlotlon  to 
appoint  a  tutor  to  administer  said  property. 

6.  Wiiere  the  mlnmv  reside  and  bare  their 
^miloUe  In  tbe  atatot  the  pennanent  absMioB  of  the 
tutor  from  tbe  Mate  defaato  vacates  the  tutorship, 
and  it  is  not  necessary  to  bring  a  suit  to  remove 
him  from  the  tutorship.  The  judge  oan  immedi- 
ately appoint  a  tutor  in  his  stead. 
iSyttamu     flto  Court) 

Appeal  from  dvll  illstrlct  conrt,  parish 
otOneana;  Ellis,  Judge. 

Tf^.S.  Benedict,  tor  appellant.  J.Basalobt 
Jr.,  and  J.  Q.  A,  Feliows,  tor  appellee. 

McGnehy,  J.  This  Bolt  was  Inatltotad 
In  1885  by  John  H.  Wllberding,  under-tu- 
tor,  against  C.  L.  C.  Cnee,  natural  tntor  of 
hie  minor  children,  to  have  him  removed 
from  the  tntonahlp.  The  case  was  placed 
on  the  dead  docket,  bat  revived  In  1889. 
After  the  inatftntlon  of  the  suit  of  July, 
18S5,  the  natural  tutor  permanently  left 
the  state.and  acquired  a  domicile  In  Chica- 
go, In  the  state  of  Illinois.  When  he  left 
the  state  of  Louisiana,  he  carried  his  mi- 
nor children  with  him,  and  they  liave  re- 
sided with  their  father  at  his  new  domi- 
cile since  they  were  taken  beyond  the  juris- 
diction of  this  state.  The  natural  tutor, 
-Cass,  filed  an  exception  to  the  action  when 
It  was  revived,  alleging  that  he  had  per- 
manently left  the  state  of  Louisiana,  tak- 
ing his  children  with  him,  and  had  acquired 
a  residence  in  Illinois,  and  the  court  was 
therefore  without  lurisdictlon  to  entertain 
the  suit.  There  was  Judgment  malntaln- 
nfc  the  exception,  and  the  plaintiff  has  ap- 
pealed. 

Tbe  fact  of  the  tutor,  Cass,  having  left 
the  state,  and  acquired  a  bonn  fide  resi- 
lience In  Illinois,  is  fully  established.  As 
he  took  his  children  with  him,  the  domicile 
of  tbe  father  became  the  domicile  of  the 
children.  The  lavr  places  no  restraint  up- 
on the  movements  of  the- natural  tutor. 
He  has  the  absolute  right  to  remove  from 
the  state,  and  curry  his  children  with  him, 
and  acquire  a  residence  in  another  state. 
Delacroix  v.  Boisblanc,  4  Mart.  (La.)  715. 
In  chang^ing  residence  from  one  parish  in 
the  state  to  another,  the  tutor  does  not 
lose  his  tutorship.  The  tutor  Is  always 
within  the  aame  territorial  Jurisdiction, 
and  does  not  lose  It.  The  new  domicile  In 
tiie  state  of  the  tutor  becomes  necessarily 
thedomlclleofthemlnors.  State  v.  Judge, 
2Rob.  (La.)  418;  Bailey  T.Morrison,  4  La. 
Ann.  623 ;  Lyons  r.  Andrews,  12  La.  Ann. 
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685;  State  T.  Petit,  14  Ia.  Ann.  666.  Bat 
where  the  tutor  emigrates  to  another  Ju- 
risdiction,and  acquires  a  domicile  there,  he 
by  those  acts  forieits  the  tutorship  under 
the  lawof  Louisiana.  By  leaving  the  state 
permanently,  and  making  his  residence 
elsewhere,  he  ceased  to  be  the  tutor  of  the 
minors  as  though  he  had  died.  There  Is 
no  necessity  of  a  Judgment  removing  him 
from  the  tutorship,  and,  If  the  minors  re- 
side In  the  state,  it  la  the  duty  of  the  Judge 
to  appoint  another  tutor  in  his  stead. 
Rev.  Civil  Code,  art,  814;  Succession  of 
Bookter,  18  La.  Ann.  157;  Bailey  v.  Morri- 
son, 4  La.  Ann.  628.  If  a  suit  had  been  In- 
stituted by  the  ander-tntor,  some  of  the 
minors  b^ng  still  In  the  state,  against  the 
tutor,  to  remove  him,  for  any  of  the  caQutt 
specified  In  act  82  of  1880,  amending  article 
806, Civil  Code,  and  he  had  moved  from  the 
state  permanently,  in  the  Interest  of  the 
minors  still  residing  In  the  state,  the  suit 
for  removal  could  be  prosecat«d  to  a  final 
Judgment.  The  act  of  changing  domicile 
could  not  deprive  the  minors,  who  had 
never  left  the  territorial  limits  of  the  Btat8> 
of  the  protection  of  the  Jurisdiction  which 
conferred  the  tutorship.  So  far  as  these 
minors  still  living  in  the  state,  and  under 
the  protection  of  its  laws,  are  concerned, 
the  Jurisdiction  of  the  court  would  be  as- 
serted In  order  to  remove  the  tutor,  and 
appoint  another  to  take  care  of  the  per- 
sons and  estate  still  within  the  territorial 
Jurisdiction  of  the  state.  Lyons  t.  An- 
di^ws,  12  La.  Ann.  686. 

In  the  Instant  ease  tbe  tntor  had  perma- 
nently left  tbe  state,  and  had  taken  all  of 
his  minor  children  with  him,  and  their 
domicile  Is  now  in  the  state  of  Illinois.  Sr) 
far  as  the  tutorship  is  concerned.  It  Is  ab- 
solutely ended  In  this  Jurisdiction.  '  It 
makes  no  difference  whether  It  was  termi- 
nated before  or  during  the  pendency  of  the 
suit,  as  there  is  now  no  reason  why  the 
court  should  appoint  a  tutor  to  take 
charge  of  the  persons  of  the  minors.  The 
courts  In  this  state baveno  power  to  com- 
pel tbe  father  to  return  the  minors  to  his 
former  domicile,  and  there  is  no  process 
they  can  issae  that  could  bring  them  here, 
so  as  to  be  subject  to  this  Jurisdiction. 
The  tutorship  being  ended  by  the  perma- 
nent absence  from  the  state  of  both  tutor 
and  minors,  the  courts  here  have  no  Juris- 
diction in  the  matter  of  tbe  tutorsbip,  so 
far  as  It  relates  to  tbe  custody  and  care  of 
the  minors.  The  domicile  of  the  minors 
being  that  of  the  father,  the  natural  tutor, 
the  lurisdictlon  In  which  the  domicile  Is  sit- 
uated Is  charged  with  the  appointment  ot 
the  guardian  and  tutor.  The  general  ad- 
ministration of  the  minors' estate  is  con- 
fided to  the  guardian  appointed  at  their 
domicile.  As  the  minors  own  and  possess 
property  in  Louisiana,  In  the  absence  of  a 
guardian  appointed  at  their  domicile  it 
may  become  necessary  to  appoint  a  tutor 
for  special  purposes  of  the  property.  Har- 
man  v.  McCawley.9  La.  567.  When  such  a 
contingency  arises,  there  is  no  doubt  of 
the  Jurisdlutlon  of  the  conrt  to  act  in  the 
matter,  and  appoint  the  tutor  tor  this 
Sfwclal  purpose.  Judgment  affirmed. 
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James  v.  Matob. 

(Supreme  Court  of  Lowisitma.  April  7, 1890. 

41  La.  Ann.) 

BcocnuoMt  — Pahtition  — ToTOB  axd  Miho^ 
Sau — Mabkbtablb  Titlb. 
1.  The  opening  of  a  sacceBsioD  is  an  independ- 
aot  proceeding,  which  ought  to  be  docketed  under 
B  proper  title,  and  numbered  and  allotted,  as  ro- 
luired  by  the  ooDstitaUon,  In  the  parish  of  Or- 


2.  IrreffQlBriUes  Id  sncb  partlealan  cannot  be 
olatmed  to  have  been  soquteMod  In  by  minors  or 
their  legal  representatives. 

8.  A  father  oannot  abdloats  the  tatorshlp  of 
his  ohildren,  although  he  be  a  non-resident  tutor, 
where  the  Interests  of  his  minors  in  this  state  are 
involved  in  judicial  proceedings,  and  he  is  present 
In  Uie  state. 

4.  The  appointment  of  a  stranger  as  datlTe  tn- 
tor  to  suoh  minors  notwithstanCUng  the  reoom- 
mendaUon  of  a  fomitr  meeting  is  aa  abeolnte  nnt- 
Utgr. 

B.  Under  the  aet  of  1B4S.  (Rev.  St.  |  8888.) 

{^nardiant  reeidlng  out  of  the  state,  but  with- 
D  the  United  Statas,  have  a  right  to  represent  the 
Interest  of  their  wards  in  this  state. 

&  An  illegally  appointed  tutor  cannot  repre- 
sent the  minors  In  proceedings  to  effect  a  partition 
at  private  sale. 

7.  The  property  owned  by  minors  In  common 
with  others,  who  are  not  oo-heirs,  can  be  sold  to 
effect  a  partition  at  private  sale  under  the  act  of 
1878,  amending  and  re-enacting  that  of  1869,  only 
where  the  minors  are  properly  represented  by 
their  tutor  or  tutrix,  and  on  the  authority  of  the 
court  given  on  the  recommendation  of  a  teodly 
meeting  duly  convened. 

8.  Where  a  tutor  owns  property.  In  common 
with  Mb  minors,  which  he  wishes  to  partition,  the 
ai>pointment  of  spetdal  tutors  or  of  a  special  tutor 
la  necessary  whwa  there  exist  opposite  intereita 
in  the  partition.  The  under-tntor  may  represent 
the  minors  eventually  in  such  a  case. 

9.  The  ownership  of  minors  cannot  be  divest- 
ed nnless  all  the  forms  of  law  have  been  observed, 
and,  in  cases  of  sale,  unleei  the  lurioe  was  paid  to 
one  who  had  capatdty  to  reortve  tl,  and  to  grant 
discharge  therefor. 

10.  Although  as  a  rule  purchasers  at  Judloiai 
sales  are  not  required  to  took  beyond  the  order  of 
sale,  still  they  are  bound,  at  their  risk  and  peril, 
to  ascertain  that  the  court  ordering  the  sale  had 
jurisdiction  over  the  matter,  and  that  it  had  the 
right  to  exen^  Ite  dlsoretion  in  the  manner  it 
did. 

11.  One  who  has  agreed  to  purchase  real  estate 
cannot  be  forced  to  accept  a  title  which  is  not  un- 
Questlonably  good,  and  which  is  suggestive  of  lit- 
igatioQ ;  the  leSB  so  where  the  persons  who  may 
have  rights  are  not  parties  to  the  suit,  and  would 
not  be  ooDcluded  by  a  judgment  adverse  to  their 
ostensible  or  contingent  rigbta.  This  is  so  more 
particularly  in  cases  in  which  minora  are  oon- 
oemed. 

(Si/UoMm  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
ot  Orleans;  R.  N.  Biqhtob,  Judge. 

Farrar,  Joaaa  A  Kruttscbntttf  and 
BaynCy  Dewgn  Jk  Bayne,  for  appelant. 
AJind  Qoidtb  w&Ite,  for  appellee. 

Bebmupbz,  G.  J.  The  object  of  this  suit 
is  to  force  the  defendant  to  accept  the 
title  tendered  him  to  certain  real  entate 
which  be  bad  agreed  to  purchase.  His  re* 
slstancels  to  theeffect  that  the  title  offered 
is  not  good  and  valid,  and  such  as  he  can 
be  compelled  to  take.  From  an  adverse 
Judgment  the  defendant  appeals. 

It  appears  that  James,  the  plaintiff,  ac- 
quired the  property  in  question  In  ezecn- 
tlon  uf  a  Judgment  compelling  him  to  ac- 
cept the  title  tendered  him  to  the  same, 


and  from  which  no  appeal  was  taken. 
The  record  showe  that  J.  M.  I«wi8  mar- 
ried twice;  bis  flrBtwtfe  dying  leaving  one 
child,  and  the  second  dying,  leaving  four 
children.  I>urlng  the  community  between 
him  and  his  second  wife,  he  acquired  the 
property  In  qneetion.  He  opened  the  suc- 
cession of  his  Orst  wife,  and  mortgaged  his 
half  of  the  property  to  secure  the  rights 
ot  bis  child  by  his  marriage  with  her. 
AftOT  his  second  marriage,  be  had  removed 
to  Alabama,  where  bis  second  wife  died, 
and  where  he  was  appointed  guardian  of 
their  minor  Issue.  Subsequently,  averring 
that  appointment,  and  theintvtrest  of  hia 
children  by  the  second  marriage  In  the 
property,  he  Instituted  proceedings  In  the 
civil  district  court  for  the  parish  of  Orleans 
tor  the  recommendation  of  a  family  meet- 
ing on  behalf  of  those  children,  having  in 
Tiewthe  sale  otthe  property  at  prfvat» 
sale  to  effect  a  partition.  The  family 
meeting  advised  the  sale,  the  proceedings 
were  homologated,  and  the  sale  ordered. 
S.  L.  James  haying  agreed  to  buy  the 
property,  but  refusing  the  title  tendered,. 
Lewis  brought  suit  agalnsthlm  before  the 
samecourt.  Finding  utat  the  title  tendered 
was  not  such  as  James  was  bound  to  ac- 
cept, but  thinking  that  it  could  be  perfect- 
ed, the  district  court  ordered  that  Lewla 
proceed  to  do  what  It  thought  should  be 
done  to  accomplish  that  purpose,  author- 
Izluj;  James  to  retain  the  amount  due  the 
child  by  the  first  marriage,  and  which 
was  secured  on  Lewis'  half  of  the  proper- 
ty. Lewis  then,  by  proceedings  had  fa 
the  salt  against  James  to  compel  him  to 
accept  the  title,  procured,  on  the  recom- 
mendation of  a  family  meeting,  on  behalf 
of  hIa  children  by  the  second  marriage^ 
the  appointment  ot  une  Olrdner,  a  stran- 
ger, an  dative  tutor  to  those  children.  An 
Inventory  was  then  taken,  and  afterwards 
a  family  meeting  was  convened  to  have 
the  share  of  the  minors  In  the  propn-ty 
sold  at  private  sale  to  effect  a  partition. 
Its  deliberations  were  homologated,  and 
the  sale  ordered.  Then  Lewis,  Joined  by 
GIrdner,  filed  a  supplemental  petition  In. 
the  suit,  alleging  that  the  title  had  been 
perfected,  askingthat  James  be  cited, and, 
after  due  proceedings,  condemned  to  ac- 
cept the  title.  Jamen  denied  the  validity 
ot  the  title,  averring  that  the  proceedinga 
under  which  GIrdner  bad  been  appointed 
tutor  were  and  are  Irregular,  Illegal,  and 
void,  for  reasons  stated.  Jadgment  wa» 
then  rendered,  condemning  James  to  ac- 
cept the  title,  which  he  did,  complying 
with  the  terms  and  conditions  agreed  up- 
on. It  appears  that  J  ames  subsequently 
offered  to  sell  the  property  to  Mayor,  -who 
agreed  to  buy  it ;  but  Mayor,  considering 
that  the  title  offered  was  not  good,  and 
not  such  as  he  was  bound  to  receive,  d^ 
cllned  to  accept  It.  Hence  the  present  ac- 
tion against  uim  to  compel  specific  per- 
formance. From  an  adverse  judgmeat. 
Mayor  now  appeals,  as  already  stated. 
His  d^ense  is  that  all  of  the  proceedings, 
of  every  kind  and  nature,  had  In  the  causo 
of  Lewis  V.  Jiames  relative  to  the  sacces- 
sion  of  his  second  wife,  the  taking  of  an 
inventory,  the  appointment  of  a  tutor,  the- 
calling  of  a  family  meeting,  are  absolutely 
and  radically  null  and  of^no  effec^  and 
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hare  Dot  dirested  the  Interest  ot  the  mi- 
nors in  said  property,  nnd  therefore  the 
title  tendered  by  James  Is  not  such  as  be 
can  be  lawtaUy  compelled  to  take.  In 
support  of  that  delense,  It  Is  urged  (1) 
that  the  succession  ol  the  second  Mrs. 
Lewis  ought  to  have  been  regularly  opened 
and  allotted,  and  that  this  was  not  done; 
(2)  that  the  appointment  of  Olrduer  as  tu- 
tor of  the  minors  uf  the  second  marriage  is 
absolutely  noli ;  (3)  that  the  court  had  no 
power  to  couToke  family  meetings  to  ad- 
vise with  reference  to  the  property  of  those 
minors  who  were  non-residents. 

It  was  qnlte  Irregular  not  to  have  opened 
the  succession  of  the  second  Mrs.  Lewis  as 
had  beenthatof  the  first,  and  as  is  usually 
done.  The  opening  of  a  succession  Is  a  uew 
and  Independent  proceeding,  which  ought 
to  be  instituted,  clearly  and  unmistakably, 
under aproperdocketlng  bytltle  andnum- 
her.  When  thttB  opened,  the  matter  ought 
to  be  allotted,  as  the  coostitution  requires, 
to  one  of  the  dlvislous  ot  the  dvll  district 
court  for  the  parish  of  Orleans. 

However  much  the  failure  of  an  allot- 
mpnt  may  be  waived  or  ratified  by  par- 
ties who  are  capable  of  acquiescing  In 
and  assenting  to  an  irregularity  of  that 
kind,  it  cannot  be  claimed  as  a  rule  that  a 
tutor,  or  an  under-tntor,  or  minors  who 
have  no  right  to  waive,  have  ratified  the 
same.  Huch  opening  of  the  succession  of 
Mrs.  Annie  Lewis  did  nottake  place.  The 
proceedings  bad  toucblng  her  estate  were 
carried  un  under  the  cover  of  the  title  of 
the  suit  of  Lewis  v.  James  to  combel  the 
latter  to  comply  with  his  promise  to  buy. 
This  was  not  meeting  the  requirements  of 
law. 

But,  conceding  that  the  proceedings  are 
re^lar,  or  that  the  succession  was  opened 
as  it  ought  to  have  been,  It  Is  manifest 
that  the  appointment  of  GIrdner  as  dative 
tutor  to  the  minors  Is  an  absolute  nullity 
on  its  face,  for  the  plain  reason  that  the 
father  of  the  minors,  who  bad  been  ap- 

{tolnted  their  guardian  in  Alabama,  was 
Ivlng,  and  tn  this  state,  at  the  time;  that 
he  could  not  abdicate  the  tutorship  of  bis 
minor  children  even  temporarily,  and  per< 
mit  a  stranger  to  be  appointed  ae  their 
tutor,  and  represent  tbem  In  this  state. 
Bev.  Ovil  Code,  arts.  25H.  301.  Under  the 
provisions  of  Act  No.  145,  of  1843,  p.  97» 
relative  to  guardians  of  minors  residing 
out  ot  the  state,  but  within  the  United 
States,  be  bad  a  right  to  represent  tbem 
in  this  state,  occupying  to  some  extent  the 
same  position  as  If  he  bad  not  been  a  non- 
resident guardian.  Bev.  St.  S  3838.  As 
co-owner  for  one-half  of  the  property  with 
his  minors,  to  whom  the  other  half  be- 
longed, he  had  a  right  to  have  the  prop- 
tnrtj  partitioned  by  sale.  If  not  susceptible 
of  a  convenient  dlvlslon  ln  kind,  and  to  In- 
stitute proceedings  for  that  purpose  con- 
tradictorily with  a  special  tutor  or  the 
nnder-tutor,  it  there  existed  auy  opposed 
interests  in  the  partition.  Bev.  Civil  Code, 
art.  1369;  Gaasen  v.  Pailrey,  9  La.  Ann. 
6<S0;  Bagan  v.  Urlmsbaw,  15  La.  Ann.  394; 
8uece«rton  of  Young,  23  La.  Ann.  886;  £m- 
merv.Kelly,  Id.  763;  Peyroux  v.Peyroux, 
24  La.  Ann.  176.  The  act  of  1878,  (No.  25, 
p.  47,)  which  amends  and  re-enacts  Act  134 
of  18tt9»  p.  207,  repealing  all  conflicting  leg- 


islation, authorizes  the  partition  of  proi>- 
ert^  owned  by  minors  and  others,  at  pri- 
vate sale,  only  when  the  minors  are  duly 
represented  by  their  tutor  and  tutrix,  and 
where  tbe  authority  of  the  court  has  been 
given  on  the  previously  obtained  recom- 
mendation of  a  family  meeting  duly  con- 
vened. As  It  is  apparent  that  In  tbe  pres- 
ent instance  the  minors  were  represented 
neither  by  their  guardian,  nor  by  a  special 
tutor  or  special  tutors  or  under-tutor,  it 
follows  that,  by  the  proceedings  had,  their 
title  to  one-bidf  of  the  property  was  not 
divested,  and  therefore  did  not  pass  to 
James. 

It  may  be  worthy  of  notice  that,  al- 
though It  is  alleged  that  James  complied 
with  tbe  Judgment  exacting  specific  per- 
formance, there  is  no  proof  In  the  record 
that  the  price  paid  by  James  was  received 
by  one  who  had  aatbority  to  accept  It, 
and  to  grant  a  dischwge.  Abraham  v. 
Lob,  85  La.  Ann.  877.  Tbe  doctrine  Is 
surely  well  established  that  a  purchaser  at 
a  Judicial  sale  need  not  look  beyond  the 
order  of  sale,  as  a  rule;  but  tbeprotectlon 
is  extended  only  where  the  court  had  Juris- 
diction of  the  subject-matter,  and  exercised 
powers  vested  in  It  by  law.  A  probata 
court  undoubtedly  has  Jurisdiction  over 
the  persona  and  property  of  minors,  but  It 
could  not  exercise  validly  its  powers  to 
sanction  the  disposal  of  such  property  by 
one  having  no  authority  to  represent  the 
minors,  and  to  receive  the  price,  in  case  ot 
sale.  In  such  cases  the  purchaser  Is  bound, 
at  bis  risk  and  peril,  to  look  behind  the 
order  of  pale  to  ascertain  whether  the 

gower  exercised  was  one  which  could  have 
een  legally  exercised.  Sncces^on  of  I)n- 
mestre,  40  La.  Ann.  571.  4  South.  Bep.  828. 
It  Is  therefore  apparent  that,  as  James 
never  acquired  title  to  the  half  belonging 
to  tbe  minors,  be  could  not  convey  any  to 
Mayor,  who  had  a  right  tu  exact  a  good 
and  unquestionable  title  conferring  un- 
doubted ownership  on  blm,  and  who  can- 
not be  forced  to  accept  one  which  Is,  to 
say  the  least,  most  doubtful  and  clouded, 
under  which  future  litigation  would  be 
imminent.  He  would  be  gl  vlng  his  money 
for  property  not  transferable  to  him,  and 
practically  buying  a  law  suit.  Bnchlno  v. 
Coste,  85  La.  Ann.  570;  Beer  v.  Leonard,  40 
La.  Ann.  847, 5  Soath.  Bep.  %7. 

It  becomes  unnecessary  to  consider  the 
last  objection,  touching  the  power  of  the 
court  in  any  case  to  convoke  a  family 
meeting  In  behalf  of  non-resident  minors. 
No  Judgment  against  defendant  would  bind 
the  minora  who  are  not  parties. 

It  Is  therefore  ordered  and  decreed  that 
the  judgment  appealed  from  be  reversed, 
and  that  there  now  be  Judgment  In  favor 
of  the  defendant,  rejecting  plaintiff's  de- 
mand, with  costs  in  both  courts. 

ON  APPLICATION  FOB  BCHBARINa. 

Fbnneb,  J.  Both  parties,  plaintiff  and 
defendant,  in  this  case,  agree  to  tbe  grant- 
ing of  a  rehearing  in  this  case,  in  order 
that  certain  additional  facts  may  be  em- 
bodied In  tbe  record  which  they  offer  In 
the  form  of  admissions,  and  ask  ns,  on 
hearing,  to  consider  said  admissions  ae 
part  of  therecord.and  to  render  a  new  de- 
cision on  tbe  case  as  thus  nrade  np^j\lf 
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such  cannot  be  done,  to  set  aside  our 
former  decree,  and  remand  the  case  in  or- 
der that  opportunity  may  be  given  to 
take  testimony  as  to  BuchaddltloDal  facts. 
This  court  does  not  take  testimony,  nor 
does  it  consider  cases  made  up  by  admis- 
sions ol  facts  not  presented  In  the  court  of 
first  Instance,  whose  judgment  is  bronght 
np  for  review.  This  womd  be  an  exercise 
of  original  Jurisdiction.  But,  conslderinK 
the  consent  o!  parties  as  above  stated,  a 
rehearing  Is  now  granted;  and,  acting 
thereon, It  Is  now  ordered  that  our  furraer 
decree  be  annulled  and  set  aside  except  in 
so  far  as  it  reversed  tfaeludgmeutappealed 
from,  and  that  the  case  be  r«^manded  to 
the  lower  court,  to  be  there  tried  anew* 
and  proceeded  with  according  to  law ;  ap- 
pellee to  pay  costs  of  this  appeal. 


State  ex  nl.  Ddcotb  t.  Coco,  District 

Judge. 

iauiprehu  court  of  LovMana.  Ajpril  il,  1890. 

12  La.  Ann.) 

Cbrtiobari — Whbn  Libs. 
The  writ  of  oerUorari  is  expressly  Intended 
fbr  the  purpose  of  briogioff  up  a  reoora  ia  some 
pendlDg  suit  in  some  BaboroiDate  court,  so  that  a 
superior  or  tbe  supreme  court  msy,  upon  lospeo- 
iion  tbereot,  determine  whether  or  not  there  are 
any  lUe^^ties  In  tbe  proceedings,  whereby  they 
m«y  be  rendered  absolutely  anil  and  void. 
i^yllcanu  by  the  Court) 

Deni&ine  A  OoavWon,  for  relator. 

Watkinh,  J.  Application  for  a  writ  of 
certiorari.  The  relator's  complaint  Is 
that,  in  a  certain  civil  suit  instituted 
against hini  in  a  Justice  court  of  the  parish 
of  Avoyelles  by  Amanthe  Ducote,  Judg- 
ment went  In  favor  of  plaintiff,  from  which 
he  appealed  to  the  respondent's  conrt.  and 
therein  Judgment  was  affirmed;  that  he 
prayed  for  a  new  trial  without  avail,  and 
tendered  an  exception  to  the  Jurisdiction 
of  the  court  ratione  niaterlm,  which  was 
overruled;  that  subsequently,  at  thesug- 
g^tion  of  plaintiff's  and  appellee's  coun- 
sel, the  respondent  Judge  amended  the  de- 
cree rendered  by  him,  notwithstanding  he 
bad  filed  no  answer  to  the  appeal,  and 
bad  asked  no  modification  of  the  Judgment 
appealed  from. 

The  grounds  on  which  he  asks  relief  at 
our  hands  by  way  of  certiorari  are  formu- 
lated thus:  Flrat^  that  the  respondent,  as 
Judge  of  a  court  of  appeal,  was  incompe- 
tent, for  want  of  Jurisdiction  ratioae  muL' 
terim,  to  try  that  canse,  becanse  the  Jus- 
tice of  the  peace,  as  Judge  of  the  court  ol 
first  instance,  had  none,  as  the  action  was 
one  to  test  the  right  of  poseeeslon  of  real 
property;  second,  that  he  did  materially 
amend  the  judgment  appealed  from,  not- 
withstanding tbe  plaintiff  neither  appealed 
nor  asked  any  amendmrait  of  the  decree ; 
thtrdt  that  he  amended  and  materially  en- 
larged the  Judgment  first  rendered  by  him, 
several  days  after  it  had  been  signed  and 
filed,  and  a  new  trial  had  boen  refused. 
His  prayer  Is  that  the  record  be  sent  up 
in  order  that  we  may  pass  upon  the  al- 
leged illegalities  In  the  proceedings,  and 
adjudge  same  to  be  absul.utely  null,  and 
that  he  be  required  to  proceed  according 
to  law. 


The  respondent  returns,  and  the  facts 
are,  that  suit  was  brought  in  a  Justice 
court  for  the  possession  of  a  small  strip  of 
ground  which  the  plaintiff  had  leased  to 
the  relator,  and  to  compel  him  to  remove 
therefrom  the  Improvements  he  had  placed 
thereon  during  bis  tenure;  that  tbe  order 
n-anted  by  the  Justice  was  that  the  de- 
fendant show  cause  why  he  should  not 
clear  the  obstructions  from,  and  vacate, 
the  premises ;  that  the  defendant  ap- 
I>eared,  and  filed  an  answer.  In  which  he 
averred  that  he  held  and  possessed  the 
property  under  a  lease,  and  prayed  to  be 
maintained  in  possession  thereunder ; 
that  on  these  Issues  Judgment  was  ren- 
dered In  plaintiff's  favor,  requiring  tbe  de- 
fendant to  remove  the  obstructions  com- 
plained of.  but  it  failed  to  award  posses- 
sion to  either  party;  that  the  defendant 
alone  appealed,  and  the  case  was  tried  de 
novo  on  the  same  issues  by  the  respond- 
ent, and  he  affirmed  the  Judgment  ap- 
pealed from;  that  when, subsequently,  his 
attention  was  called  to  the  fact  that  the 
affirmed  judgment  did  not  decree  posses- 
sion to  the  plaintiff  of  the  property  leased, 
and  to  which  she  was  In  law  entitled,  he 
amended  the  Judgment  In  that  respect; 
that  thedefendant  and  appellant  maxle  an 
application  for  a  new  trial,  and,  it  being 
overruled,  be  tendered  an  exception  to  tbe 
Jurisdiction  of  therespondentcourtrat/oofi 
muterlsB,  on  the  ground  first  above  as- 
signed.  This  exception  was  overruled  on 
the  ground  that  the  proceeding  under  con- 
sideration was  brought,  under  the  land- 
lord and  tenant's  act,  for  the  ejectment  of 
a  contumacious  tenant,  and  that  the 
magistrate,  as  judge  of  a  court  of  first  In- 
stance, bad  apparent  Jurisdiction,  and 
that,  as  a  cause  on  appeal  from  a  magis- 
trate court  to  a  district  court  la  therein 
de  novo,  the  latter  had  Jurisdiction  also. 

Without  discussing  the  question  of  Juris* 
diction,  It  will  suffice  to  say  that  we  can 
discover  no  illegalities  In  the  proceedings 
remediable  by  certiorari.  As  au  appellate 
court,  that  of  respondent  had  and  exer- 
cised Just  the  same  power  as  that  of  the 
Justice  of  tbe  peace.  State  v.  Voorhles,  41 
La.  Ann.  542.  6  South.  Bep.  821.  It  mat- 
ters not  that  the  respondent  was  exercis- 
ing appellate  jurisdiction.  It  was  tbe 
same  jurisdiction  that  had  been  exercised 
by  the  court  of  first  instance,  only  In  a  dif- 
ferent way.  The  writ  of  certiorari  Is  ex- 
pressly Intended  for  the  purpose  of  ascer- 
taining If  any  illegalities  exist  In  proceed- 
ings whereby  they  may  be  rendered  abso^ 
lutely  null  and  void.  State  v.  Recorder) 
80  La.  Ann.  450;  State  v.  Judges.  S2  La. 
Ann.  12.~)6.  On  the  trial  of  such  cause  on 
appeal,  It  waa  competent  fur  the  respond- 
ent to  hear  all  the  evidence  anew,  and  to 
dotermine  the  Issues  anew,  by  rendering 
Judgment  affirming,  reversing,  or  amend- 
ing the  decree  rendered  by  the  Justice  of 
the  peace.  Tbe  respondent  affirmed  the 
judgment  appealed  from ;  bnt,  upon  sug- 
gestion subsequently  made,  that  said  de- 
cree did  not  award  possession  of  the  prop- 
erty to  either  party,  he  amended  his  de- 
cree iDstanter,  and  decreed  the  plaintiff  en- 
titled to  possession.  It  Is  of  this  amend- 
ment that  relators  make  serious  com- 
plaint, but  It  Is  not  well  founded.  Tbe 
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ordinary  rules  applicable  to  appeals  re- 
tuiTiable  to  tliia  court  are  Inapplicable  to 
ai)[>ea]8  from  a  magistrate  court  to  the 
dlstiict  court,  because  the  latter  are  "In 
the  appellate  courts  de  noro,"  and  It  Is 
**KufHelenttor  the  party  dealrtiig  to  take 
an  appeal  to  declare  verbally  sucb  inten- 
tion. Code  Prac.  art,  1129.  "The  parties 
are  at  liberty  to  produce  the  same  wit- 
nesses who  were  examined  below,  and  the 
court  may  hear  any  new  testimony."  Id. 
art.  1136.  The  law  does  not  appear  to 
cciiitemplate  the  tiling  of  an  answer  by  an 
iipjiellee  Id  such  case;  for  It  Is  provided  by 
lU.  ui't.  1184,  that  the  Justice  of  the  peace 
"  shall  Issue  a  citation  to  the  appellee  di- 
recting him  to  appear  before  the  appellate 
cuui't  simply.  Hence  his  failnre  to  an- 
Kwer  the  appeal,  or  to  request  an  amend- 
ment ofl^e^idgment.ls  ofuo  Importance; 
and  the  respondent  was  authorised  to 
amend  the  Judgment  in  like  manner  as  be 
conld  have  been  to  amend  a  decree  ren- 
dered by  bim  In  a  suit  tried  before  him 
oHglnalty. 

There  Is  no  Illegality  in  the  proceedings. 
It  is  therefore  ordered  and  decreed  that 
the  rpBtralnIng  order  herein  granted  be 
Kct  aside,  and  that  the  relief  prayed  tor  be 
refused,  at  relator's  cost. 


STATK  T.  HEIDENHAnf. 

(Annmw  Court  of  Loufftono.  April  SI, 
1890.   42  La.  Ann  ) 

KUMA3CCB— BVOUKft  IV  STBIBT-CaM— OSDI- 

1.  The  ordinance  adopted  by  the  conndl  of  the 
city  of  New  Orleans  prohibiting  smoklnK  in  the 
■treet^rs  Ib  constltnUonal  and  valid. 

2.  The  police  power  delegated  to  the  city  in 
KCtion  7  of  the  charter  Rives  ample  aathorlty  for 
the  enactment  of  the  ordmanoe. 

8.  There  is  much  dlBcretton  left  to  amucidpal 
corporation  for  determining  what  is  a  nuisance, 
ana  the  exercise  of  this  discretion  wiU  not  be  judi- 
cially Interfered  with  unless  the  cMrporuion  has 
been  manifestly  unreaB0ual)Ie  and  oppressive,  in- 
vaded private  rights,  and  trsnsMndM  the  aathor- 
ity  granted  to  it. 

4.  To  detflrmine  whet  a  nnlsanoe  is,  is  a  qoea- 
tUm  of  fact. 

6.  The  city  oonoril  ot  New  Orleans,  to  a  cer- 
tain extent,  la  vested  with  legislaUve  authority; 
and  It  is  vested  with  that  discretion,  within  Its  au- 
thority, common  to  all  legislative  bodies.  Within 
the  exercise  of  this  legulatlve  disorettAi,  ft  has 
authority  to  determine  what  Is  a  nnlsanoe,  and  to 
pass  the  necessary  ordinances  to  snpprwe  it. 
(SvUabu*  by  the  Court.) 

Henry  HeideDhata,  E,  B.  McCaleb,  and 
Griault  Fnrrar^  for  appelant.  T,  MeC. 
HymaDt  for  the  State. 

McEnert,  J.  The  defendant  appeals 
from  u  conviction  by  the  first  recorder's 
coui*t  of  the  city  of  New  Orleans  for  a  vio- 
lation of  ordinance  No.  4,107,  adopted  Jan- 
uary 3, 1S90.  For  two  distinct  and  sepa- 
rate vlolatltmsof  theordlnance.he  was  for 
each  violation  sentenced  topay  afineoff^, 
ur  suffer  30  days*  Imprisonment.  The  ordi- 
nance Ik  as  follows:  " Whereas. tliecustom 
of  iMfrniittIng  smoklngln  the  atreet-cars  of 
thiacityls  a  most  vllc  and  objectionable 
one  tu  the  majority  of  our  citlsens,  espe- 
fliilly  to  the  ladles,  who  are  entitled  to 
tlint  courtesy  and  consideration  due  to 
their  MX ;  and  whereas,  this  alone,  of  an 


the  cities  of  the  Union,  allows  such  a  die* 
comfort  to  those  of  Its  cltltens  who  ride 
in  the  public  cars:  It  resolved  that, 
from  nnd  after  the  promulgation  of  this 
ordinance,  smoking  In  any  street-^ar  of 
this  city  Is  hereby  prohlbltpd.  and  shall 
hereafter  be  considered  as  a  misdemeantjr, 
and  sny  one  so  offending,  or  any  driver  ol 
a  street-car  w^ho  permits  such  an  offense, 
shall  be  fined  not  less  than  f  5,  nor  more 
than  925,  or  Imprisoned  not  less  than  five 
days,  or  more  than  thirty  days,  recovera- 
ble by  the  recorder  of  the  district  In  which 
the  offense  shall  be  committed.  And  be  It 
further  resolved, that  one-hfdf  of  anymon* 
ey  tbns  recovered  shall  be  the  property  of 
the  party  giving  such  Information  and  tes- 
timony to  the  recorder  as  will  lead  to  the 
conviction  of  the  offender.  Belt  further 
resolvpd,  that  all  laws  or  parts  of  laws  in 
conflict  with  the  above  be,  and  the  same 
are  hereby,  repealed.  Adopted  by  the 
council  of  the  city  of  New  Orleans,  Janu- 
ary 2, 1890. 

The  defense  Is  (1)  the  unconstitutional- 
ity of  the  ordinance;  l2)  that  the  city  of 
New  Orleans  is  without  power  or  author- 
ity, under  her  charter,  to  pass  such  an  or- 
dinance; (3)  thatthe  ordinance  Inquestlon 
is  vague.  Indefinite,  and  insufficient  In  Its 
terms,  and  does  not  define  what  acts  shall 
eonstltnte  a  violation  orinfringement;  (4) 
that  it  imposes  upon  the  drivers  of  street- 
cars dntles  and  functions  b^ondtbe  pow- 
ers of  the  common  council. 

The  ordinance  does  not  deprive  the  de- 
fendant of  personal  liberty,  nor  does  It  In- 
vade any  right  of  private  property. 
Smoking  is  not  made  an  offense,  but  It  is 
prohibited  only  In  a  cwtaln  designated 
place. 

The  third  and  fourth  grounds  are  with- 
out merit.  The  ordinance  makes  It  specif- 
ically an  ofiehse  to  smoke  In  a  street-car. 
The  street-car  drivers  and  the  car  compa- 
nlep  are  not  complaining  of  the  ordinance. 

The  several  street-railroad  companies 
have  adopted  the  above  ordinance  as  a 
part  of  their  reirtlatlons,  and  prohibited 
smoking  in  all  their  cars  Immediately  after 
the  passage  of  the  ordinance.  When  the 
defendant  entered  the  car,  there  was  con- 
spicuously displayed  a  card  notifying  him 
that  smoking  was  prohibited  In  that  par- 
ticular car. 

A  nuisance  belongs  to  "that  class  of 
wrongs  that  arise  from  the  unreasonable, 
unwarrantable,  or  unlawful  use  by  a  per- 
son of  his  own  property,  real  or  personal, 
or  from  his  own  Improper,  Indecent,  or  un- 
lawful personal  conduct,  working  an  ob- 
struction of  or  Injury  to  a  right  of  an- 
other, or  of  the  public,  and  producing  such 
material  annoyance,  Inconvenience,  dis- 
comfort, or  hurt  that  the  law  will  presume 
a  consequent  damage."  Wood,  Nuls.  8  1. 
There  Is  no  donbt  of  the  fact  that  smoking 
In  the  street-cars  In  the  dty  of  New  Or- 
leans had  caused  to  a  great  majority  of 
the  people  using  them  material  annoyance, 
inconvenience,  and  discomfort.  This  Is 
particularly  so  In  the  winter  season,  when 
the  cars  are  dosed.  There  Is  not  only  dis- 
comfort, but  ponltivo  danger  to  health, 
from  the  contaminated  air.  The  record 
eetablishee  these  facts.  Smoking,  In  Itself. 
Is  not  to  be  condemned  lor  any  reason  of 
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public  policy.  It  Is  asreeable  and  pleas- 
ant—almost  Indispensable— to  those  who 
haTe  acquired  thehablt;  but  It  isdlstaste- 
ful  and  offensive,  and  some  ttmes  hurtful, 
to  thosewho  are  compelled  to  breathe  the 
atmosphere  Imprecated  with  tobacco  in 
close  and conflned  places.  There  aremauy 
other  habits  In  manners  and  conduct 
which  In  some  localities  and  places  are  not 
objectionable  to  the  public,  but  when  com- 
mitted elsewhere  may  become  offensive, 
and  the  snbiect  of  penal  municipal  legisla- 
tion. Smoking  may  be  classed  among 
these  subjects  of  legislatioii  by  the  munici- 
pal corporation. 

The  police  power  ddegated  to  the  city  of 
New  Orleans  in  its  charter  gave  ample  au- 
thority totheclty  to  maint«JnItscIeanues8 
and  health;  to  maintain  good  sanitary 
conditions  Id  the  streets,  public  places,  and 
buildings;  to  suppress  all  nuisances;  and 
to  Impose  a  flue  and  Impi:isonment  for  the 
violation  of  ordinances  enacted  In  pursu- 
ance of  this  del^ated  power.  Section  7, 
Act  20  of  1882.  The  authority  to  abate 
nuisances  Is  a  part  of  the  police  power 
vested  In  all  large  and  populous  cities. 
To  determlnewhat  Is  a  nuisance  Is  a  ques- 
tion of  fact. 

The  city  council  of  New  Orieans  is,  to  a 
limited  extent, clothed  with  legislative  au- 
thority; and  it  Is  vested  with  that  discre- 
tion within  Its  powerscommon  toall  legis- 
lative bodies.  Within  the  exercise  of  this 
l^Blative  discretion.  It  has  the  authority 
to  determine  what  Is  a  nuisance,  and  to 
enact  the  necessaryordlnances  to  suppress 
It.  Kennedy  v.  Phelps,  10  La.  Ann.  227; 
Mayor,  etc.,  v.  Gerapach,  88  La.  Ann, 
1011.  Much  Is  therefore  left  to  the  discre- 
tion of  the  municipal  corporation  in  doter- 
mlnlng  what  is  a  nuisance,  and  the  discre- 
tion thus  exercised  will  not  be  Judicially 
Interfered  with  unless  the  corporation  has 
been  manifeatly  unreasonable  and  oppres- 
sive. Invaded  private  rights,  and  tran- 
scended the  power  g^ven  to  It.  Dili.  Mun. 
Corp.  §  370.  In  the  Instant  case,  no  private 
right,  either  of  person  or  of  property,  has 
been  violated  or  Invaded.  The  city  coun- 
cil, in  passing  the  ordinance,  did  not  tran- 
scend its  powers.  It  had  authority,  under 
section  7  of  Its  charter,  to  provide  for  the 
public  health.  It  can  therefore  require  In 
public  places,  theaters,  halls,  etc.,  that 
there  shall  be  ventilation  for  a  supply  of 
fresh  air;  and,  In  order  to  preserve  the 
public  order  and  health,  and  under  the 
general  police  authority  In  said  section  7. 
it  can  compel  the  owner  of  public  halls  and 
theaters  to  provide  means  to  prevent  fire, 
and  to  provide  fire-escapes  In  case  of  fire, 
and.  In  pursuance  of  the  same  power.  It 
can.  In  order  to  preserve  pure  and  fresh  air 
In  crowded  halls,  and  to  prevent  Are,  pro- 
hibit smoking  in  the  same.  The  same  au- 
thority and  the  same  reasons  apply  in  the 
prohibition  of  smoking  in  street-railway 
cai-8.  It  Is  is  essential  to  health  and  to 
comfort  to  have  pure  air  In  them  as  In  any 
other  crowded  place. 

The  facts  in  the  case  uf  State  v.  Bright,  38 
La.  Ann.  1,  have  do  application  to  this 
cose.  The  former  Involved  the  question  of 
the  power  of  the  city  to  punish  a  property 
owner  for  not  keeping  his  sidewalks  clean 
and  In  repair.  This  court  decided  that 


there  was  no  authority  for  the  city  to  de- 
clare the  failure  to  raise  and  repaJr  the 
sidewalks  a  misdemeanor,  and  to  fix  a 
penalty  to  the  same,  as  there  was  an  ab- 
sence of  such  authority  In  section  7  of  the 
charter. 

The  dty  council  had  ample  authority, 
under  section  7  of  the  charter,  to  enact  the 
ordinance  under  which  the  detendaitt  was 
convicted. 

JvAgmaxt  affirmed. 

WnZ,  T.  EMTaBFBIBB  OlNNSEr  ft  ICAKnr'o 

Co. 

(Supreme  Court  cf  XouMono.  April  SI,  1890.) 

llOBTaA0>ft-tiVBB04UTI0N— PUADHf  O  AHD  FsOOr. 

1.  A  party  who  claims  the  ownarBhlp  of  s  note 
secured  by  mortgage,  and  a  subrogation  to  the 
mortgage,  oy  means  ox  a  porohase,  must  be  held  to 
his  pleadings,  and  be  denied  the  right  of  proving 
his  right  oisnbrogatloii  hy  some  other  mode. 

3.  Payment  of  B  note  secured  by  mortgage  by 
one  not  nnind  for  it,  and  who  had  no  interest  in 
dischargingit,  will  not  •ohrogatehlm  to  the  right* 
of  the  party  to  whom  he  paid.  The  payment  will 
extinguish  the  debt,  and  toe  mortgage  given  to  se- 
cure It;  and  the  claim  forrdmburseDieDt  will  oon- 
■tttuta  the  party  who  paid  an  ordinary  creditor  of 
him  for  whose  benefit  the  payment  was  made. 
NiohoUs  V.  His  Craditors,  0  Bob.  (La.)  <». 

ox  AFPLIOATIOir  TOB  BBBSABIVa. 

1.  After  pleading  title  by  purchase,  a  defend- 
ant cannot  be  permitted,  after  judgment  going 
against  him,  to  set  up  title  by  snbrogatloa.  The 
lest  so  where  tliat  theory  wa>  expressly  repudiated 

originally. 

2.  Although  legal  subrogation  may  be  claimed 
by  an  ordinary  crediuir  who  pays  a  creditor  whose 
claim  la  preferable  to  his  by  reason  of  his  privi- 
leges or  mortgages,  such  subrogation  cannot  be  al- 
lowed to  one  who  does  not  assert  It,  but  reata  hia 
title  on  a  purchase  not  shown. 

lSullaini9  by  the  Court.) 

Appeal  from  civil  district  eonrt,  parish 

of  Orleans;  Kino,  Judge. 

Omer  Viller6,  for  appellant.  W.  S,  Baa- 
ad/cC  and  M.  Voorb^,  lor  appdlee. 

Poch:^,  J.  The  real  contest  In  this  case 
Is  between  plaintiff  and  the  third  oppo- 
nent, and  it  hinges  upon  the  alleged  extinc- 
tion of  a  mortgage  and  vendor's  privilege 
originally  securing  two  promissory  notes 
on  which  plaintiff  had  sued  out  executory 
process  of  defendant's  immovable  proper- 
ty. Tke  third  opponent  contends  that  the 
mortgage  securing  the  note  which  he 
holds  is  the  ranking  Incumbrance  on  tho 
property  seized  by  plaintiff,  and  he  prays 
that  executory  process  should  iBsne  on  his 
note  and  mortgage,  or.  In  the  alternative, 
for  payment  by  preference  out  of  the  pro- 
ceeds of  the  sale  provoked  by  plaintiff. 
The  present  appeal  Is  from  a  Judgment 
dismissing  the  third  opposition. 

A  preliminary  statement  Justified  by  the 
record  will  perhaps  simplify  the  Issues 
presented  by  the  pleadings.  It  is  clear 
that  plaintiff  and  third  opponent  are  both 
interposed  persons,  that  Charles  Her- 
nandez Is  the  real  plaintiff,  and  that  A.  J. 
Forstall  Is  the  real  third  opponent.  At 
the  time  that  these  proceedings  begun  the 
former  was  the  president,  and  the  latter 
a  member,  of  the  board  of  directors  of  the 
defendant,  and  neither  desired  to  figure  In 

Eroceedlngs  hostile  to  the  company. 
Lence  the  interposMioo  of  third  persons 
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was  resorted  to  lor  the  purpose  of  jadlclal- 
ly  determininic  tbelr  respecttTe  elaimB  and 
liffhts.  From  tbto  atatemmt  it  follows 
that  Welt  In  bound  by  erery  eqalty  or  rea- 
flon  which  coald  atTect  Hernandes,  and 
that  Bareshlde  is  to  be  affected  by  the 
same  rale  tonchine  FontaU.  Johnson  v. 
Weld,  8  La.  Ann.  136.  - 

It  appears  that  two  notes  secared  by 
mortsfage  and  vendor's  prlrlleEe  on  de. 
tendant's  property  were  to  mature  as  fol- 
lows: One,  neld  by  Edward  Toby  as 
agent  of  Prtre  Butler,  for  $1,000,  fell  due 
on  March  19, 1887 ;  and  the  other,  held  by 
the  Citizens*  Bank  tor  collection,  fell  dae 
on  May  21, 1887.  By  an  nnderstandlng  be- 
tween Charles  Hamandes,  wbo  was  then 
tiie  president  of  the  company,  and  the 
board  of  directors,  and  as  the  latter  were 
without  funds  to  meet  payment,  It  was 
agreed  that  Charles  Hernandes  should 
take  up  thenotee  on  bis  personal  account. 
It  thea  appeared  that  on  the  Itftfa  of  March, 
1S87,  on  payment  of  $1,070,  representing 
the  capita)  and  interests  of  that  note,  to 
Edward  Toby,  the  latter  delivered  posses- 
fllon  of  the  same  to  Hemandea.  A  similar 
transaction  took  place  between  Hemandes 
and  the  note  clerk  of  the  Citizens*  Bank, 
who  by  requtist  delivered  the  note  to  the 
agent  of  Hernandez  without  stamplog  It 
*Paid.**  These  are  the  notes  on  which 

filaintiff  herein  sued  out  executory  process 
D  October,  1888.  While  he  held  the  notes. 
Hemandei  had  agreed  with  the  company 
to  postpone  payroentthertion  foroneyear. 
Under  those  tacts,  the  pivotal  queetlon 
!n  the  case  Is  to  determine  whether  Her- 
nandez was  subrogated  to  the  mortgage 
rights  of  the  original  holders  of  the  notes. 
Pla]ntlfr*8  contention  la  that  the  transac- 
tions herein  recited  operated  a  sale  of  the 
notes  by  tbe  bolders.  and  a  purchase  of 
the  same  by  Hernandes,  while  third  op- 
ponent contends  that  it  was  not  a  pur- 
chase, bnt  a  payment  which  resulted  In  the 
axtlnction  of  the  mortgage. 

There  ia  no  doubt  that  the  intention  of 
Hernandez  was  to  pnrchase  the  notes, 
and  to  keep  alive  as  bis  guaranty  the 
mortgage  which  secured  them.  But  did 
he  accomplish  that  object?  Mr.  Toby, 
who  held  one  of  tbe  notes  as  agent,  does 
not  remember  the  details  of  the  transac- 
tion. He  only  remembers  that  the  note 
was  past  due,  and  that  by  request  he 
brought  it  to  tbe  office  of  Mr.  Hernandez, 
who  handed  him  a  check,  and  to  whom 
he  handed  the  note.  But  he  remembers 
that  he  executed  no  subrogation  In  con- 
nection with  the  note.  The  note  clerk  of 
the  Citizens*  Bank  is  positive  In  his  testi- 
mony that  he  did  not  sell  the  note,  which 
he  had  no  authority  to  do,  and  that, 
while  he  complied  with  the  request  not  to 
stamp  it  **  Paid, "  he  is  certain  that  be  sim- 
ply collected  payment  of  the  note, — he  did 
not  sell  it.  In  his  answer  to  the  third  op- 

Sositloa,  plaintilf  rests  his  ownership  of 
lie  notes  on  a  transfer  of  the  same  to  Her^ 
nandes  in  due  course  of  business.  Hence 
he  did  not  set  up  any  right  of  subrogation 
under  the  proyislons  of  paragraph  2  of 
article  2160,  or  of  article  2161,  of  Rev.  Civil 
Code.  It  therefore  follows  that  his  at- 
tempt to  prove  a  anbrogatlon  by  the  act 
ot  the  debtor,  through  reaolutiona  of  the 


board  of  directors,  should  not  have  been 
countenanced,  and  that  all  proffered  evt- 
dencf*  for  that  purpose  should  have  been 
rejected  on  tbe  objections  made  by  third 
ojmonent. 

Under  the  Issuo  as  tendered  by  plaintiff 
hlmaelf,  the  restricted  and  sole  question 
presented  for  solution  was  a  purchase  vel 
non,  Nlcbolls  v.  Bis  Creditors,  9  Rob. 
(La.)  476.  The  alleged  recogultion  by  the 
company  of  tbe  mortgage  rights  of  Her- 
nandes as  a  result  of  his  "taking  up"  the 
notes  might  have  evidenced  a  new  con- 
tract between  Hernandez  as  a  creditor, 
and  the  company  as  his  debtor,  bnt  It 
could  not  be  invoked  as  proof  to  charac- 
terize the  transactions  between  faimeelf  and 
the  late  holders  of  the  notes.  Civil  Code, 
art.  2160,  par.  2.  If,  alter  obtaining  pos- 
session of  the  note  held  by  Toby,  under 
the  circumstances  precisely  as  they  are 
herein  detailed,  Hernandez  bad  failed  or 
neglected  to  obtain  tbe  note  held  by  the 
Citizens*  Bank,  what  would  have  been  his 
position  In  a  contest  over  the  proceeds 
with  the  bank  in  the  event  that  the  same 
bad  not  bera  raflldent  to  pay  both  notes 
In  follf  It  Is  too  clear  tor  argmment,  at 
this  stage  of  our  Jurisprudence,  that  be 
would  have  had  no  standing  as  a  mort- 

gage  creditor  to  content  the  right  of  the 
ank  to  be  paid  by  preference.  If,  by  his 
acquisitl'in,  he  had  obtained  no  subroga- 
tion of  mortgage  rights  towards  an  unsat- 
isfied contemporary  mortgage,  he  could 
acquire  none  quond  a  Junior  mortgage. 
His  position  is  that  described  in  the  case 
of  NlchoUs  T.  His  Creditors,  9  Bob.  (La.) 
476,  in  which  the  syllabus  reads:  "Pay- 
ment of  a  note  secured  by  mortgage  by 
one  not  bound  for  It,  and  who  had  no  in- 
terest in  diBcbarginglt,wlll  not  subrogate 
him  to  the  rights  of  the  party  to  whom  he 

Said.  Tbe  payment  wQl  extinguish  the 
ebt.and  the  mortgage  given  to  secure  It; 
and  the  diUm  tor  reimbursement  will  con- 
stitute the  party  who  paid  an  ordinary 
creditor  ot  him  for  whose  benefit  the  pay- 
ment was  made. "  See,  also.  Fort  v.  Bank, 
11  La.  Ann.  70S;  Hnyle  v.  Cazabat.  26  La. 
Ann.  438 ;  Seizaa  v.  GonsoQlIn,  40  La.  Ann. 
861,  4  South.  Rep.  463. 

Our  conclusion  is,  therefore,  that  the 
mortgage  which  originally  secured  the 
notes  sued  on  by  plaintiff  was  completely 
extinguished  on  the  2l8t  of  May,  1887,  and 
that  third  opponent's,  then  the  Junior, 
mortgage  Is  now  the  ranking  mortgage 
affecting  the  property  ot  tbe  defendant 
company. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  on  appeal,  in  so 
far  as  It  recognises  plaintiff's  alleged  mort- 
gage, be  annulled,  avoided,  and  reversed, 
and  it  is  now  ordered  that  said  mortgage 
be  decreed  extinct,  and  that  the  executory 
process  predicated  thereon  be  annulled 
and  set  aside,  with  recognition  of  the 
rights  of  third  opponent  to  proceed  in  the 
enforcement  of  his  mortgage;  and  it  Is 
further  ordered  that  said  Judgment  be 
affirmed  In  other  respects  at  the  costs  of 
plaintiff  and  appellee  In  both  courts. 

ON  APPLICATION  FOB  RBHBABINO. 

Bbrhcdbz.C.  J.  The  ground  upon  which 
Hernandes,  tbe  real  plaintiff,  claimed  to 
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be  paid  as  a  prlTllej^edand  mortgage  cred- 
itor, was  that  he  had  purchased  the  two 
notes.— that ol  fl.OOO  Irom  theCanalBank, 
and  that  of  9800  from  the  CitlsenB*  Bank. 
He  contended  that,  as  he  had  been  anthor- 
Iced  by  the  board  of  directors  of  the  de- 
fendant company,  and  as  he  had  Invested 
bis  own  funds  In  taking  up  the  notes,  he 
had  acquired  them.  This  court  held  that 
there  had  been  no  purchase;  that,  al- 
though Hernandez  may  hare  Intended  to 
buy,  neither  of  the  banks  Intended  to  sell, 
and  BO  there  was  no  transfer  or  cession 
by  sale.  In  the  application  for  a  rehear- 
ing. It  Is  now  claimed  by  counsel  for  Her- 
nandez that  as  he  was  a  creditor  of  the 
company,  and  paid  with  his  money,  he 
was  legally  subrogated.  This  Is  an  Inad- 
missible shifting  of  position.  In  bis  origi- 
nal brief,  cotmse)  tor  Hemandei  distinctly 
said  that  "the  doctrine  of  payment  with 
subrogation  does  not  obtain  herein,  tor 
no  such  intent  Is  manifest  from  the  ev- 
idence, but,  on  the  contrary,  a  purchase 
as  a  personal  Investment  by  Hernandez 
with  consent  of  defendant,  and  so  satis- 
fied. **  FageB,  No.  6.  HowcanHemandes, 
after  thus  peremptorily  repudiating  the 
theory  of  no  snbrofcatlun  opponed  to  him, 
aud  proclalmlnir  that  his  rights  flowed 
from  a  purchase  made  with  the  debtors* 
consent,  now  claim  that  he  was  a  creditor 
and  because  such  creditor  was  subrogat- 
ed? Had  Hemandes  originally  claimed 
that  he  was  a  creditor,  before  the  acquisi- 
tion by  him  of  the  two  notes,  or  of  the 
last  one,  quite  a  different  case  would  have 
been  presented ;  for  It  Is  distinctly  provid- 
ed by  law  that  "subrogation  takes  place 
of  right  tor  the  benefit  of  him  who,  being 
himself  a  creditor,  pays  another  creditor, 
whose  claim  Is  preferable  to  his  by  reason 
of  his  privileges  or  mortgages. "  Hev.  Civil 
Code,  art.  2161 ,  par.  1.  This  Is  so  true  that 
courts  and  commentators  agree  that  such 
subrogation  takes  place  even  In  favor 
of  an  ordinary  creditor,  Gilbert,  p.  5.52, 
No.  8.  The  antboritlefl  there  complied 
are  to  the  effect  that  the  benefit  of  the  le- 
gal subrogation  established  In  favor  of 
him  who,  being  himself  a  creditor,  pays  an- 
other creditor,  who  Is  preferable  to  bim 
by  reason  of  his  privil^^es  or  mortgages, 
can  be  claimed  as  well  by  a  simple,  ordi- 
nary creditor,  (cblroi^aphaire,)  as  by  a 
privilege  or  mortgage  creditor.  See,  be- 
sides, 2  Marcadg,  719;  2  Baudry,  Lacanti- 
nerie,  723;  18  Laurent,  89:  8  Laasombiere, 
804.  If  Hernandez  could  have  thus  claimed 
and  shown,  he  has  not  done  it.  Litigants 
cannot  be  permitted  tbns  to  play  fast 
and  loose. 
Blearing  refused. 


Succession  of  Duhbstre. 

(Supreme  Court  of  Louisiana.   March  8,  1890. 
42  La.  Ann.) 

COMMUNITT— DlSSOLUTIOS— DkBTB— SUEVIVOB— 

Heihb. 

1.  Notwithstanding  the  actual  dlssoIatioQ  of  a 
oommuDlty  of  acquests  and  gains  by  the  demise  of 
one  of  the  spouses,  it  hasa fictitious  existeace  sub- 
sequentlf  for  the  purpose  of  liquidating  the  pay- 
ment of  commoDity  deota. 

3.  When  the  commuaity  Is  dissolved,  the  re- 
spective interests  of  the  survivor,  and  of  the  heirs 
la  the  deceased,  attach  eo  imtante;  and,  U  there 


be  no  community  debts,  their  rights  of  possession 
and  dominion  commenoe,  and  they  therefore  hold 
the  property  in  joint  ownership. 

8.  When  the  aurvlving  membwof  aoommanir 
ty  sabseqoent^  dies,  leaving  iudividiul  debts  un- 
paid, it  neoassftates  an  admmlstratioa  of  ber  euo- 
ceaalon  to  institute  suit  for  partition  of  the  prop- 
erty held  In  Indivlsion  by  it  and  third  persons ;  and 
the  heirs  of  the  predeceased  partner  dying  with- 
oat  debts  are  third  persons,  in  that  aenae. 
(Syllabut  by  Ot«  CoutU) 

Moise  A  Caba,  for  appellant.  Chaa. 
liOuque  and  Jerome  Mannier,  for  appellee. 

Watkinb,  J.  Appeal  from  tbe  uivll 
district  court,  parish  of  Orieans.  Alexis 
Bumestre  died  in  1884,  Intestate  and 
without  debts,  leaving  as  his  Burrlvora 
Blanche  Dumestre,  widow  In  communi- 
ty, and  10  children  of  tbe  marriage*  S 
of  whom  were  minors.  The  widow 
was  confirmed  nstnral  tutrix,  and  an  In- 
ventory was  taken  which  showed  a  to- 
tal appraisement  of  over  $37,000.  Taxes, 
burial  expenses,  court  costs,  and  other 
expenses  having  been  disbursed,  the 
widow  and  tutrix  filed  an  account  show- 
ing the  separate  and  respective  Interests 
of  the  spouses,  and  of  the  children ;  each 
one  of  tbe  latter  being  entitled  to  $1,625.68. 
As  surviving  widow,  she  took  the  neces- 
sary proceedings  to  have  the  shares  or 
eight  minors  In  tbe  community  property 
adjudicated  to  her,  and  she  executed  in 
their  favor  a  special  mortgage  in  Ilea  ol 
their  general  mortgage,  the  tax  Interest  of 
the  two  major  heirs  remaining  undis- 
turbed. InlS87tbewldowdied,leavlnK  an 
estate  ol  some  $25,000,  much  embarrassed 
with  debts  contracted  Bubsequent  to  her 
husband's  death.  An  administrator  was 
appointed,  aud  he  brought  suit  against 
the  two  major  heirs  for  a  partition  by  lic- 
Itatlon  ol  the  property,  In  which  they  had 
Inherited  from  their  father  two-twentieths 
interest;  the  same  not  being  susceptible  of 
division  In  kind.  A  Judgment  ordering  par- 
tition was  rendered.  A  sale  and  adjudica^ 
tion  were  made.  The  purchaser  declined 
to  accept  title,  and,  being  ruled  to  accept 
same,  and  comply  with  the  terms  of  adju- 
dication, he  has  appealed  from  that  decree. 

In  this  court  appellant's  counsel  states 
that  "the  proposition  for  the  court  to  de- 
cide Is,  can  an  administrator  of  the  widow 
In  community  sue  tbe  two  major  heirs  for 
a  partition  of  property  which  formed  part 
of  the  community  ?"  This  proposition  Is 
not  correct  In  point  of  fact,  for  we  take  It 
to  be  quite  plain  from  the  evidence  that 
the  property  is  not  community  property, 
but  property  held  In  Indivlsion  and  Joint 
ownership  by  the  succession  of  Mrs. 
Blanche  Dumestre,  aud  the  twu  major 
heirs  of  Alexis  Domestre.  The  commanfty 
wus  dissolved  by  the  death  of  the  latter  In 
1H84,  and  the  effects  which  composed  the 
partnership  or  community  of  gains  were 
divided  into  two  equal  portions,  betwef^n 
the  wife  surviving,  and  the  heirs  of  the  de- 
ceased.  Bev.  Civil  Code,  art.  2406. 

In  Tugwell  v.  Tugwell,  82  La.  Ann.  848, 
we  said  that,  when  the  community  ol  ac- 
quests and  gains  Is  dissolved  by  tbe  deatb 
ot  the  wife,  the  respective  interests  of  the 
survivlne  husband  and  the  deceased  wife 
attached  at  the  moment  uf  Its  dissolution 
to  the  property  ot  the  community,  subject 
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to  the  payment  of  comm  unity  dd>tB.  To 
the  same  eltect  Is  oar  opinion  In  GlasBcock 
V.  Clark,  33  La.  Ann.  584;  also  in  Bartoll 
T.  UoKQenard,  89  La.  Ann.  411,  2  South. 
Rep.  196, and  6  Sontfa.Kep.80;  and  In  Mor- 
phy'B  Heira  v.  Jurey.  39  La.  Ann.  786,  2 
Bouth.  Rep.  676.  Dickson  v.  Dlcksun.  87 
La.  Ann.  916,  Involves  the  same  principle. 

The  theory  of  the  law  is  that  a  eomma- 
ntly  of  acquests  andgalna  baa,  after  thede- 
cease  oi  one  uf  its  members,  only  a  flctl- 
tloofl  existence  for  the  purpose  of  liquida- 
tion and  settlement  of  commanity  debts. 
But,  as  there  were  no  commnnity  debts  at 
the  date  of  the  dissolution  of  the  matri- 
monial partnership  by  the  death  of  Alexis 
Dnmeatre,the  reapeeti  ve  In  tereats  of  Widow 
Blanelte  Domes tre  and  the  heirs  of  Alexia 
attached  to  tbe  community  property  at 
once  and  Irrevocably,  and  thereafter  con- 
tinued to  be  property  held  in  Joint  owner- 
ehlp  by  the  widow  and  heirs:  the  former 
bavins  acquired  all  the  interests  of  the 
minors.  The  debts  presently  due  are  not 
those  of  the  Dumestre  4;ommuQlty,  bat 
those  of  the  succession  of  Widow  Blanche 
Dumestre,  contracted  by  her  since  the 
death  of  her  husband,  and  for  which  the 
heirs  of  Alexis  Damestre  are  not  respon- 
sible 

Havinj?  andertaken  the  administration 
of  an  estate  burdened  with  debts,  it  was 
the  first  duty  of  the  administrator  to  sep- 
ara.te  the  Interests  of  the  joint  owners  so 
that  he  might  reduce  to  possession  tbe 
portion  belongluK  to  the  succession  under 
his  control.  This  he  Is  enjoined  by  the 
Code  to  do;  for  Its  Injunction  is,  vIe.  :  "If 
the  deceased  was  in  community  or  part- 
nership with  aany  one  who  has  survived 
faim.  the  curator  of  the  vacant  succession 
or  of  absent  heirs  Is  bound,  immediately 
after  his  appointment,  to  sue  for  a  parti- 
tion, in  order  that  the  part  which  be- 
lonsed  to  the  deceased  In  tbe  community 
or  partnership  property  be  ascertained." 
Rev.  Civil  Code,  art^  1186.  This  article  bas 
nu  application  to  thematrimonlal  commu- 
nity as  instituted  under  tbe  Code,  but  It 
rather  refers  to  soch  property  as  may  be 
held  in  Joint  ownership  or  Indlvislon  by 
the  deceased  and  some  stranger  or  third 
person,  and  by  adverse  titles;  for  It  is  plain 
that  If  Alexis  Dumestre  were  living  the  ad- 
minlstra  tor  would  not  beauthorized, under 
that  provision  of  law,  to  suehlmfor  apnr- 
titionof  the  common  property,  because  the 
whole  necessarily  becomes  subjected  to  ad- 
ministration by  reason  of  the  fictitious  ex- 
Istenceof  the  commnnity  forthe  purpose  of 
the  8ettlem«it  of  community  debts.  But 
Alexis,  having  died  without  debts,  and  his 
heirs  having  become  seised  eo  Instaate  of 
hia  estate,  they  occupy  the  position  of 
strangers  to  an  administration  of  the  es- 
tate of  Blanche  for  the  purpose  ut  the  set- 
tlement of  debts  they  do  not  owe,  and  lor 
which  they  are  in  nu  way  bound. 

We  think  the  administrator  had  the  au- 
thority, and  upon  him  the  law  had  Im- 
posed the  duty,  to  sue  for  the  partition  of 
tbe  property  which  was  held  In  Joint  own- 
ership by  and  between  the  succession  he 
represented,  and  the  heirs  nt  Alexis  Du- 
mestre, and  that  the  title  tendered  appel- 
lant Is  good  and  valid. 

Judgment  affirmed. 
v.78O.no.22^-40 


FJkOTOBa'  ft  Tbadsrs'  Ins.  Co.  In  I^uida- 
Tioir  V.  Levi  et  al. 

(Suiiranw  Count    X^uMona.  April  Bl,  1800:. 
&  La.  Ann.) 

IixsoAi.  AsaBSBHsirr— Rights  or  MoBTeAass. 

1.  A  mortgage  ereditor  of  a  delinqaent  tax- 
payer, having  t^n  executory  prooeedlnn  in  tbe 
lorecloanre  oC  hlB  vendor's  lien  and  special  mort- 
gage, and  at  public  aaction  caused  the  mortgaged 
property  to  be  adjudicated  to  him,  oocaples  just 
the  aame  relation  to  the  assessment  of  the  property 
for  tuea  as  the  morteagee  and  tax-payer  does. 
Such  exaoutory  proceedings  are  in  afflnoaace  of  tbe 
tax-payer's  title,  and  as  adjudicatee  tbe  plaintiff 
can  assert  no  higher  right  than  bis  mortga^r 
could  have  done;  and  the  limitation  which  the  law 
Imposes  upon  the  tax  debtor's  right  ot  oomplalni 
against  an  alleged  illegal  aaaeianwnt  Is  binding  on 
such  adiadicatee. 

S.  The  prescription  of  three  yean  provided  by 
article  196  of  the  constitution  on^  ^puea  to  unre' 
corded  tax-liens  and  privileges. 
(9vUabu«  by  the  Court) 

IF.  B.  Sommerrlile,  for  appellant,  if.  tf. 
Butier  and  Cbaa.  CurroU^  tor  appellee. 

W ATKINS,  J.  Appeal  from  the  civil  dis- 
trict court,  parish  of  Ortoans.  In  1877,  the 
plaintiff,  as  a  going  corporation,  made 
sale  of  a  piece  of  city  real  estate  to  Abra- 
ham Levi  for  tbe  price  of  $22,000,  of  which 
$6,000  was  paid  in  cash,  and  for  the  bal- 
ance the  purchaser  gave  notes  secured  by 
mortgage  and  vendor's  lien.  During  the 
year  ensuing,  Levi  died  testate.  By  the 
terms  of  his  will  and  of  the  law,  his  sur- 
viving widow  was  recognized  as  tbe  own- 
er. In  ber  own  rights  and  as  legatee,  of  the 
whole  of  the  community  property,  less  the 
shares  of  three  belrs,  of  one-twelfth  each, 
subject  to  the  widow's  usufruct  during 
life.  The  will  was  duly  probated,  and 
Mrs.  Levi  placed  In  possession.  Alleging 
the  non-payment  of  the  capital,  and  some 
of  the  Intereetinstallmratsof  the  debt,  and 
tbe  failure  of  the  widow  and  heirs  to  pay 
the  taxes  assessed  against  the  mortgaged 
property,  tbe  liquidating  commlssiouers 
of  the  insurance  company  brought  an  or- 
dinary action  against  them  jointly,  seek- 
ing Judgment  for  its  debt,  and  the  enfoi-ce- 
ment  of  the  vendor's  Hen,  and  mortgage 
securing  same.  Judgment  was  obtainra. 
ti.  fa.  was  issued,  and  a  sale  and  adjudica- 
tion of  the  property  made  to  the  plaintiff 
In  the  writ  at  the  price  of  $7,400;  but  tbe 
sheriff  declined  to  execute  a  procba-verbal 
of  sale  because  of  the  inscription  against 
the  property  of  certain  tax  liens,  priv- 
ileges, and  mortgages.  To  clear  tbe  rec- 
ord ot  these  incumbrances  as  impediments 
to  the  execution  of  a  deed  of  sale,  the  plain- 
tiff and  adjudlcatee  proceeded  by  rule 
against  the  civil  sberm  and  the  city  ot 
New  Orleans  to  show  cause  why  same 
should  not  be  erased ;  and  from  a  judg- 
ment making  same  absolute  the  city  has 
appealed.  Tbe  tax  InscHptlons  are  those 
of  taxes  assessed  for  the  years  1882,18)^3, 
1884,  im,  1886, 1887, 1888,  and  1889,  and  ag- 
gregating In  amount  about  $8,600  In  cap- 
ital only.  Tbe  objections  urged  to  the  aa> 
sessments  are  (1)  that  they  were  made  in 
the  name  of  Widow  Abraham  ILievl,  who 
was  not  the  sole  owner  of  the  property, 
the  title  thereto  being  Jointly  vested  in 
Widow  Abraham  Levi  and  the  then  heirs 
of  the  deceased;  (2)  that  the  t&xes,  Uens, 
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and  privileges  are  preacilbed,  and  thein- 
Bcrlptlo&s  are  therefore  void.  An  ex- 
amination of  the  record  fully  bearsout  the 
eorrectnesB  of  tbe  foregoing  statement  of 
facta,  and  we  have  for  decleioa  two  ques- 
tions of  law,  riz. :  (l)  The.  legailtr  of  tbe 
asBessmratts;  (2)  the  prescription  nt  the 
taxes. 

1.  Confeesedly,  the  plaintiff  in  rale  Ib 
seeking  to  realize  a  community  debtby  the 
seizure  and  sale  uf  community  property  In 

Eroceedlngs  taken  against  the  widow  and 
eirs  of  the  deceased  partner  In  commu- 
nity, who  bought  the  same,  and  executed 
a  mortgage  thereon  for  the  price.  In  a  re- 
cent case,  we  had  occasion  to  say.  sub- 
stantially,  that,  notwithstanding  the 
actual  dissolution  of  a  community  of  ac- 
quests and  gains  by  the  demise  of  one  of 
the  spouses,  it  has  a  fictitious  existence 
thereafter  for  the  purpose  of  liquidating 
and  discharging  community  debts,  and,  as 
a  necessary  corollary  of  that  proposition, 
that,  although  tbe  respective  intwests  of 
the  snrvlTor  and  faelrs  are  ascertained  and 
attach  at  the  very  instant  of  the  death  of 
the  deceased,  yet  their  rights  of  possession 
and  dominion  remain  In  suspense  so  long 
as  there  are  community  debts  unpaid. 
Succession  of  Dumestre,  42  tia.  Ann. — , 
ante,  624.  So,  In  this  instance,  the  title  of 
the  property  remained  in  abeyance  during 
the  sereral  years  In  which  the  complained- 
of  assessments  were  made^the  rights  of 
the  parties  being  suspended  by  the  non-ac- 
tion of  plaintiff  in  tiie  foreclosure  of  Its 
mortgage.  If  it  suited  the  convenience  or 
pleasure  of  the  corporation  to  Indulge  the 
nior^agee  so  that  It  might  realize  Interest 
on  its  debt,  it  should  not  expect  the  city 
to  lose  her  revenue  on  account  ol  a  possi- 
ble defect  In  assmsments on  themortgaged 
property,  which  was  occasioned  by  the 
precarious  condition  of  tbe  title,  and 
through  its  tardiness  or  delays.  It  fs  a 
fact  in  proof  that  the  property  was  tor 
each  year  assessed  to  Widow  Abraham 
Levi.  The  taxes  thus  levied  were  reg- 
ularly paid  to  the  state  tor  all  those  years, 
and  those  for  the  years  18S1, 1880,  and  pre- 
ceding years  were  annually  paid  to  the 
city.  The  tax  delinquents  have  thus,  by 
very  strong  implication,  ratified  and  ac- 
quiesced in  the  assessments  as  made. 

In  case  of  Carter  v.  City  of  New  Orleans, 
83  La.  Ann.816,  wesnid  of  asomewbatstm- 
llar  assessment:  '*When  the  assessment 
made,  with  certain  description  and  In  a 
certain  name,  is  valid  either  of  itself  or  by 
reason  of  confirmatory  action  of  the  own- 
er, publication  and  Judgment  In  the  same 
name,  and  with  the  same  description,  will 
be  upheld,  if  otherwise  regular.  Lane  v. 
March,  33  La.  Ann.  654." 

In  Beed  v.  Creditors,  39  La.  Ann.  116, 1 
South.  Kep.  784,  we  applied  thedoctrine  of 
equitable  estoppel  to  a  tax  delinquent  who 
complained  of  the  accuracy  and  sufficiency 
of  assepsments. 

Desty  affirms  the  principle  thafthe  fact 
that  a  tax  on  land  is  assessed  to  one  who 
does  nut  own  it  affords  no  sufficient  rea- 
son why  the  tax  should  be  abated  on  the 
owner's  appeal.  It  not  being  shown  that 
the  tax  is  excessive. "  2  Desty,  Tax'n,  628, 
629;  Carpenter  v.  Town  of  Dalton,  68  N. 
H.615. 


In  Shattnck  t.  City  of  New  Orleans,  39 
La.  Ann.  206,  1  South.  Rep.  411,  we  enforced 
the  provisions  of  a  statute  of  1884,  which 
permitted  a  tax-payer  to  test  the  correct- 
ness of  his  assessment  before  the  courts 
within  a  specified  time,  and  held  that  a 
previous  application  to  the  standing  com- 
mittee on  assessments  was  a  condition 
precedent  to  his  right  of  action,  and  its 
non-observance  was  fa taltuhispretension. 

In  Oteri  V.  Parker,  42  La.  Ann.  — ,ante, 
570,  we  said  of  quite  a  similar  objection  to 
an  assessment  urged  on  the  part  of  the 
tax-payer,  viz.:  "The  contention  that 
some  of  the  proporiy  assessed  in  plalntUTs 
name  was  not  owned  exclusively  by  him- 
self, but  owned  by  himself  conjolntiy  with 
others.  Involves  only  tbe  correctness  of 
the  assessment,  and  cannot  be  urged  at 
this  time;"  i.  e.,  the  remedy  pointed  out 
in  Shattuck's  Case  should  have  been  sea- 
sonably applied,  but  It  had  beui  nefflected 
and  lost. 

Taking  this  to  be  tbe  established  role  In 
respect  to  tlietax-pf^er,can  itbe  contend- 
ed effectually  that  his  mortgage  creditor 
has  any  moreserlous  ground  of  objection? 
No.  The  coramlssioners  of  the  insurance 
company  sue  in  affirmance  of  the  tax- 
payer's title,  and  their  petition  contains 
an  averment  that  they  had  defaulted  In 
the  payment  of  the  taxes,  as  one  of  their 
causes  of  action.  Tbeyclaim  to  be  the  ad- 
Judlcatee  of  their  title  at  public  aoctlon, 
and  demand  a  deed  to  tbe  property,  and 
to  be  placed  in  possession.  They  cannot 
assert  any  right  as  growing  out  of  such 
adjudication  whlchtheir  mortgagors  could 
not  assert  for  themselves.  The  situation 
of  tbe  Insarance  company  Is  not  that  of  a 
third  person  asserting  title  to  property 
under  an  expropriation  for  taxes  ill^^lly 
assessed,  or  a  right  of  property  adverse 
to  the  tax-payer,  or  of  Joint  ownership  In 
property  condemned  to  sale  for  such  taxes. 
It  is  to  such  cases  that  the  authorities 
cited  by  plaintiff's  counsel  apply :  Sutton 
T.  Calhoun,  14  La.  Ann.  209;  Marin  v.Sher- 
Iff.S0La.Ann.293;  Bank v.Lanne8,Id.87S; 
Lagne  v.  Boagnl,  92  La.  Ann.  918;  Guldry 
V.  Broussard,  Id.  926;  Stafford  v.  Twitch- 
ell,  38  La.  Ann.  620;  Le  Blanc  t.  Blodg- 
ett,  84  La.  Ann.  107;  Davenport  v.  Knox, 
Id.  407;  Denegre  v.  G^rac,  86  La.  Ann.  953; 
Maspereau  v.  New  Orleans,  88  La.  Ann. 
401.  Had  a  sale  been  made  In  the  enforce- 
ment of  taxes  levied  under  such  aasraa- 
ments,  the  principle  announced  would  not 
militate  against  the  right  oi  an  adverse 
claimant  or  Joint  owner  of  an  Interest  In 
the  property  to  sue  for  the  annulment 
thereof  pro  tanto  on  the  ground  of  nallity 
in  the  asHeBsment.  It  Is  simply  and  terse- 
ly expressed  that  property  so  asseetied, 
having  been  sent  to  sale  under  executory 

Eroceedings  foreclosing  a  mortgage,  where- 
y  the  rights  of  ownership  In  all  of  tbe  co- 
proprietors  passed  to  the  creditor,  neltber 
the  delinquent  tax-payer  nor  his  roort* 
gasree  can  dispute  the  right  of  the  city  to 
require  the  payment  of  taxes  due  as  a  con- 
dition precedent  to  tbe  execution  and  de- 
livery of  a  proc^rerbaJ  of  sale  to  tbe  pur- 
chaser. In  this  respect  the  Judgment  ol 
tbe  court  a  quo  making  plaintlfls*  mle  ab- 
solute is  erroneous. 
2.  Tbe  prescription  urged  against  the 
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tax-Uens  and  privilege*  which  Interfere 
with  the  vendor's  Hon  and  mortgage  of 
the  insurance  company  Is  that  contained 
In  the  176th  article  of  the  coDstltatlon,  and 
which  iRconched  In  thefollowln;^  lanffua^, 
Tiz. :  "No  mortgage  or  privilege  on  Im- 
movable property  shall  affect  persons  au- 
leaa  recorded  or  registered  In  the  parish 
where  the  property  is  situated,  In  the 
manner  and  within  the  time  as  Is  now  or 
maybe  prescribed  bylaw.ezceptprlvlleges 
for  expenses  of  last  Ulness,  and  privileges 
for  taxes,  state,  parish,  or  mnnlclpal,  pro- 
rlded  anch  prlvlleKea  shall  lapse  in  three 
years."   (Italics  ours.) 

In  Davidson  v.  l^lndop,  86  La.  Ann.  766, 
we  had  occasion  to  cunstrae  thlsconutlta- 
tloQal  provision,  and  held  that  the  lim- 
itation of  three  yean  therein  contained 
"(Mily  applies  to  the  special  privileges 
named  when  they  are  unrecorded"  and 
Told.  "We  understood  the  article  to  mean 
and  to  say  that  no  unrecorded  prlvll^^ 
shall  affect  third  perfMns  except  the  special 
ones  mentioned,  which,  though  unrecord- 
ed, shall  have  effect '  provided  such  [unre- 
corded] privUegeB  shall  lapse  In  three 
yeara.'^  That  Interpretation  Is  perfectly 
correct,  and  has  never  been  questioned, 
on  the  contrary  has  been  aflSrmed ;  and  it 
la  conclusively  against  the  demand  of 
plaintiff,  because  from  the  record  It  ap- 
pears that  the  liens  and  privileges  fur  city 
taxes  have  been  duly  registered  or  pre- 
served as  the  law  requires,  and  are  not, 
therefore,  within  the  terms  of  the  proviso 
of  that  article.  The  Judgment  appealed 
from  was  erroneous  In  so  tar  as  it  main- 
tained the  plaintiffs'  plea  of  three  years* 
prescription,  and  thertfore  It  must  be  re- 
versed in  its  entirety. 

It  Is  therefore  oidered  and  decreed  that 
the  Judgment  appealed  from  be  reversed, 
and  It  is  now  ordered  and  decreed  that 
the  demands  of  plalntlttB  in  rule  be  react- 
ed, at  tbdr  coat  In  both  courts. 


BrpooTZON  Bt.  &  Imp.  Co.  t.  Canal  St. 

E.  Ry.  Co. 

(Sumrtam  Court  of  Loultkma.  AsaU  >L  1890l 
&  La.  Ann.) 

CrarauTunn— Stock  —  SnBsoRipnoii  — PAmm 

— OARKIBHmniT. 

1.  Bnbscrtbers  for  stock  of  an  Inoorporated 
eompsoy,  whose  capital  is  fixed  at  a  oertaiD  auin, 
whose  shares  are  limited  to  aoertain  Dumber,  and 
whose  charter  provides  that  payment  shall  be  made 
as  may  be  detennloed  by  the  board  of  directors, 
cannot  be  oompelled  to  pay  nntU  the  whole  e^tu 
has  been  nbtorlbed  for  and  the  board  baa  called 
for  payment,  nnless  it  fa  shown  that  by  their  acta 
they  have  waived  their  rights  in  those  regards. 

3.  A  jndgment  creditor,  Issulngezecution.  and 
seising  In  the  bands  of  a  garnishee,  cannot  cbam- 

Sion  and  exercise  against  him  aoy  oiaim  wUoh  tlte 
efendant  ootUd  not  legally  have  urged. 
iSyUahuM  by  lh«  Court.) 

Appeal  from  dvll  district  court,  parish 
of  Orleans ;  Ellis,  Judga 

Frank  N.  Butler,  W.  S,  BsDedfet,  and  F. 
B.  Lee,  fur  appellant.  T.  J.  Semmea  A 
Legendrst  for  appellee. 

BsiunmKZ,  C.  J.  This  Is  an  appeal  from 
a  Jndgrment  dismissing  a  rule  traversing 
the  answers  of  a  garnishee,  and  releasing 


the  latter  from  Habfllty.  The  plaintiff, 
having  obtained  a  Judgment  for  $12,600 
against  the  defendant  company,  Issued  ex- 
ecutlon,  and  under  It  garnished  Joseph 
L.  Harris,  propounding  interrogatories 
on  factsand  ai-ticles.  In  his  anawerto  the 
fourth  Interrogatory,  the  object  of  which 
was  to  ascertain  from  him  the  amount 
of  hlB  subscription  tor  shares  of  stock 
in  the  dtfendant  company,  and  how  much 
he  had  pidd  for  them,  the  gamlBhee  says 
that  he  never  subscribed  for  the  stock  ot 
the  company,  nor  took  any  shares  therein. 
That  it  is  true  he  signed  a  paper  purports 
Ing  to  be  an  agreement  to  subscribe  for 
stock.  Said  paper  was  presented  to  him 
tor  signature  by  Mr.  Mlnnegerode,  but  It 
was  distinctly  agreed  and  understood  at 
the  time  this  reapondoit  signed  the  paper 
that  said  paper  was  not  to  be  ddivered  to 
the  drfendant  company,  nor  was  It  to  be. 
come  an  operative  agreement  totake  stock 
in  the  defendant  company,  unless  and  un- 
til other  persons  should  subscribe  the 
same,  or  a  similar  paper,  so  as  to  make 
the  subscription  to  the  enterprise  a  sub- 
scription of  $40,000,  to  be  paid  In  cash; 
and  also  unless  and  until  a  contract 
should  be  entered  into  with  Rogers,  Bal- 
lentlne  Sc.  Co.,  responsible  contractors,  to 
bnlld  the  road,  and  take  In  part  payment 
$25,000  In  stock  of  the  company,  which 
amount  of  stock,  with  the  cash  subscrip- 
tion, would  make  up  a  total  amount  of 
thu  capital  stock  fixed  by  the  charter,  to- 
vtit.  $65,000.  The  respondent  says  that 
the  conditions  above  mentioned  were 
never  tulflJled.  and  on  4th  ot  December, 
18S4,  Mr.  Mlnnegerode,  by  letter  of  that 
date  addressed  to  this  respondent,  in- 
formed him  that  he  was  at  liberty  to  re- 
scind bis  subscription,  which  this  respond- 
ent did  by  letter  ot  Sth  December,  1884,  a 
copy  of  which  is  annexed ;  and  this  re- 
spondent not  only  never  participated  In 
the  affairs  of  the  defoidant  company,  but 
was  really  Ignorant  that  It  had  organised 
or  done  any  business  under  Its  charter. 
The  respondent  says  that  the  capital  of 
the  company  was  fixed  by  the  charter  at 
$65,000,  and  that  in  law  it  had  no  puwer 
to  commence  operations,  or  to  bind  by  its 
acts  any  subscriber  for  stock,  until  and 
nnless  the  whole  amount  ot  the  capital 
stock  had  been  subscribed ;  and  this  re- 
spondent avers  that  at  no  time  was  on^ 
third  of  the  capital  stock  of  the  defendant 
company  taken  or  anbscribed  for,  condi- 
tionally or  otherwise.  The  letter  referred 
to  in  the  answer  Is  as  follows:  "New  Or^ 
leans,  Dec  8,  1884.  C.  Mlnnegerode,  Jr., 
Esq.— Dear  EUr:  On  my  return,  after  a 
short  absence  from  the  city,  I  found  yonr 
favor  of  the  4th  inst.,  and  in  reply  to 
say  that,  besides  your  own  Idenriflcatlon 
with  the  enterprise  you  have  on  hand,  I 
was  mainly  induced  to  subscribe  to  same 
owing  to  Mr.  Rogers*  connection  with  the 
undertaking;  therefore.  In  view  of  his 
withdrawal,  coupled  with  the  ml^ortunea 
of  yesterday's  newspapers  publishing  the 
failure  ot  the  concern,  together  with  the 
fact  of  so  short  a  time  remaining  in  which 
to  put  the  work  through,  I  beg  to  accept 
your  offer,  and  accordingly  tu  cancel  my 
subscription  tutbestockof  yourcompany. 
and  remain,  etc.,  J.  L.  Habris.**  T£e 
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charter  of  the  company  le  dated  19th  No- 
vember 1884,  and  recorded  20th  of  that 
month.  Artlcle'9iB  as  followa:  "The  cap- 
ital Btock  of  the  satd  aaaoclatlun  Is  hereby 
fixed  at  965,000,  divided  Into  650  shares  of 
$100  each.  AH  atock  aabBcrlbed  shall  be 
paid  for  at  aueh  time  and  on  such  terms  as 
the  board  of  directors  may  determine: 
provided,  that  all  each  stock  subscribed 
shall  be  fally  paid  for  by  the  Ist  of  Febra- 
ary.  1885. "  The  subscription  paper  signed 
by  Harris  Is  as  follows:  "We,  the  under- 
slffned,  hereby  agree  to  snbscrlbe  the 
amoDDts  set  opposite  our  namee  to  the 
capital  stock  of  the  Canal  Street  and  Ex- 
position Ballway  Company,  twenty-five 
per  cent,  to  be  paid  In  cash,  and  the  bal- 
ance In  three  Installments,  of  twenty-five 
per  cent,  each,  at  Intervals  of  ten  days 
each  after  first  payment. 


J.  L.  Irnnw,  95  shsres   |9,500  00 

Bunnel  H.  Kennedy,  35  atanra*   2,r>00  00 

Wnrder  Camming,  10  shares.   1,000  00 

J.  L.  Harris,  SB  share*.   S,500  00 

New  Orleans  Railway  Supply  Company, 

by  John  C.  Febiger,  10  shares    1,000  00 

John  C.  Febiger,  10  shares.   1,000  00 


From  that  list  It  appears  that  the  num- 
ber of  shares  which  the  parties  who  signed 
tt  ajcreed  tt>  subscribe  for  was  105,  of  the 
▼aloe  of  $10,500.  Therels  nothlnstoshow 
that  the  party  who  presented  tbe  paper 
for  signature  had  any  authority  from  the 
company  tosollcltsubscriptluna;  that  the 
paper  ever  was  delivered  to  the  company ; 
that  the  subscriptlonH  were  accepted  by 
the  company;  that  the  company  was  au- 
thorized to  proceed  to  business  and  levy 
assessments  upon  a  partial  filling  up  of  Its 
capital,  and  before  Its  entire  stock  was 
taken  op;  that  the  board,ot  directors  ever 
determined  to  call  fur  any  payment  of  the 
stock  subscribed  tor;  that  the  Kamishee 
has  ever  done  any  act  from  which  It  can 
be  Inferred  that  he  has  waived  his  rights 
to  insist  upon  the  fulflllment  of  those  con- 
ditions precedent.  If  the  party  who  pre- 
sented thellst  for  subscription  represented 
tdie  company,  then  what  passed  between 
falm  and  the  garnishee,  and  which  Is  stat- 
ed in  the  uncontradicted  answer  to  the  in- 
terrogatories and  verified  by  proof.  Is 
binding  on  the  company,  as  the  whole 
constitutes  one  and  the  same  transaction. 
If  so  binding,  the  company  could  have  no 
recourse  against  the  garulshee  as  a  sub- 
scriber, and  that  which  It  could  not  do, 
the  plaintiff  In  the  writ,  who  stands  in  Its 
■hoes,  cannot  urge.  The  answer,  which 
cannot  be  divided.  Justifies  an  exonera- 
tion. Code  Prac.  art.  S56.  The  quoted 
article  of  the  charter,  coupled  with  the 
caption  of  the  subscription  ILit  which  fol- 
lowed it,  irresistibly  forces  the  conclusion 
that  It  never  entered  the  ajlnd  of  the  sub- 
scribers to  pay  until  the  entire  stock  had 
been  taken,  and  until  the  directors  had 
called  for  payment.  The  contingencies 
not  happening,  no  Hablllty  is  Incurred. 
As  was  quite  well  said  In  Ballroad  Co.  v. 
Gould,  2  Gray,  277:  "It  la  a  rule  of  law 
too  well  settled  to  benowquestioned  that, 
when  the  capital  stock  and  the  number  of 
shares  are  fixed  by  the  act  of  Incorpora- 
tion, *  *  *  no  assessment  can  be  law- 
fully made  on  the  share  of  any  subscriber 
ontil  the  whole  number  of  shares  has  been 
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taken.  •  •  •  This  Is  no  arbitrary  rule. 
It  is  founded  on  a  plain  dictate  of  Justice 
and  the  strict  principles  regulating  the 
obligation  of  contracts. "  In  Manufactar- 
ing  Co.  V.  Parker.  U  N.  H.  643;  Railroad 
Co.  V.  Veaxie,  89  Me.  671;  Sanford  v. 
Handy,  26  Wend. 476;  and  numerous  other 
cases,— It  was  likewise  held  that  the  en- 
tire stock  must  have  been  taken  before 
the  subscriptions  can  be  binding,  or  any 
l^aJ  assessments  made.  Also  1  Mor.  Prl  v. 
Corp.  §§  187, 138,  and  noten.  In  a  recent 
case,  In  which  a  kindred  question  waa 
elaborately  and  thoroughly  investigated, 
all  the  authorities  having  a  bearing  upon 
it  having  been  critically  examined,  the 
New  York  court  of  appeals  held  in  the 
same  manner.  Bray  t.  Farw^,£L  N.  T. 
600-616. 
Judgment  affirmed. 


Succession  of  Latghfobd. 

(Supreme  Court  qf  Louitiana.  April  SI,  18M.> 

UsuBT— BtnLDnre  AssooiAnoNB— ImoLVBHor — 
Sdrbtibb— Dnousen. 
1.  Where  a  person  applies  to  a  baUdtng  asso- 
ciation to  build  a  house  for  him,  and  the  aasocia- 
tloQ  dears  the  title  to  the  lot  on  which  the  build- 
ing Is  to  he  oreeted  by  extlngnisfaing  the  vendor'ft 
lien  thereon,  and  builds  the  house  on  said  lou 
whloh  is  accepted  hy  the  appUoant,  who  s^ls  aala 
lot  and  Improvements  to  the  building  association, 
which  afterwards,  according  to  an  agreement,  sella 
the  same  property  to  the  person  for  whom  it 
cleared  the  title  to  the  lot,  and  built  the  house,  for 
the  sum  wbieb  it  advanoed  on  the  pn^tert^,  with 
s  premium  thereon  of  10  per  cent,  as  the  prtoe,  with 
a  vendor*s  prlvileee  and  special  mortgage  re- 
tained, the  contract  18  a  legal  one,  and  the  premU 
um  of  10  per  oeot.  is  not  interest,  and  Is  therefor» 
not  usury. 

S.  Where  a  party  Indorses  a  note,  and  the 
maker  takea  the  bencatt  of  the  insolvent  laws,  and 
the  holder  of  the  note  takes  part  in  the  prooeed- 
ings,  and  votes  for  the  discharge  of  the  maker  of 
the  note,  the  indorser  is  releasoo. 
(SyUabw  by  Me  Court.) 

Appeal  from  civil  district  court,  pariah 

of  Orleans;  Elub,  Judge. 

Aa/p.  Bemnu,  Back,  DtnkPliptel  A  £fart, 
and  Howe  <£  PrenfisfiT,  for  appellant.  Hea- 
ry  P.  Dart,  Frank  B.  Tbomaa,  B.  R.  For- 
man,  and  W.  S.  Benedict,  for  appellee. 

McEnsbt,  J.  Mrs.  Louise  Latctaford 
died  In  New  Orleans  on  the  26tb  day  of 
October,  1888.  The  administrator  of  her 
succession  filed  bis  final  account,  to  which 
there  were  several  oppositions.  The  suc- 
cession property  comprises  a  lot  of  furni- 
ture, a  claim  against  the  Germanla  Insur- 
ance Company,  and  a  piece  of  real  estate 
in  the  city  of  New  Urieans.  The  last  item 
is  the  principal  portion  of  the  succession, 
and  from  which  arises  the  most  serious 
oppositions.  From  the  Judgment  of  the 
lower  court  maintaining  the  opposition 
of  theMutnalLoan  &  Building  Association 
and  Charles  Francke,  and  the  opposition 
of  Germanla  National  Bank  to  the  claim 
of  Josepb  Horz,  and  the  dismissal  of  the 
opposition  of  August  Beman,  attorney, 
the  administrator  and  the  opponents 
Hors  and  Bemau  have  appealed. 

Thedecedoit  sold  to  tbe  Mutual  Loan  ft 
Building  Company  of  New  Orleans,  on  the 
2l8to!May,  1S8S,  an  unimproved  portion  of 
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KTonnd  in  the  second  district  of  this  city. 
The  act  of  sale  was  passed  before  John  R. 
Ii^er,  notary  public,  and  the  price  was 
$750.  TfaeactwasdulyTeglstereduitheeon- 
veyance  ofBce  of  Orleans  parish.  This  sale 
was  tbe  first  step  towards  the  consumma- 
tion of  a  transacttoD  which  b^an  by  the 
decedent's  application,  dated  New  Orleans, 
April  16, 1888,  addressed  to  the  president 
and  board  of  directors  of  the  Mutual  Loan 
&  Building  Company:  "Qentlemen:  I  here- 
by make  application  for  $2,400  on  the 
monthly  payment  plan,  In  accordance  with 
your  usaees,  roles,  and  n^latlonB,forthe 
pnrpoee  of  erectlnffacottafce  costing  $1,650, 
and  $750  to  pay  note  due  on  the  property, 
asfoUows:  Canal. between  Alexander, Mu- 
rat,  and  Custom-House  streets.  [Signed]  L. 
LiATCHPORD,St.  David  and  Custom-House, " 
— which  application  was  accepted  by  the 
following  written  indorsement:  "  We,  the 
undersigned  members  of  the  committee  on 
bnilding  and  real  estate,  respectfully  re- 
port that  we  hare  carefully  examined  the 

Jiremlses  abovedescribed.and  approve  the 
□an,  with  10  per  cent,  added.  [Signed] 
H.  Wellman.*  This  approval  by  the 
building  committee  was  signed  on  the 
same  day,  or  day  after,  the  applteatlott 
was  made.  Previously,  Mrs.  L.  Latchford 
had  purchased  the  property  in  question 
from  one  Bei^amlnl  on  uie  2Uth  of  Febru- 
ary, 1888.  The  note  referred  to  In  the  ap- 
plication was  a  vendor's  note  given  forthe 
price  to  Bergamlnl.  This  note  was  taken 
up  by  the  Mutual  Loan  &  Building  Com- 
pany, with  its  own  money,  before  It  pur- 
chased the  property.  The  company,  being 
the  holder  at  the  note  at  the  time  the 
property  was  purchased  by  it,  constituted 
that  note  the  consideration  mentioned  In 
the  sale.  Having  purchased  the  property, 
the  company,  on  the  loth  of  May  of  the 
same  year,  entered  into  a  contract  with 
Otto  Waitber  whereby  said  Waltber  con- 
tracted to  build  for  suld  company  the 
boose  contemplated  by  the  application  on 
or  before  the  1st  of  June,  18K8,  for  the  sum 
ot  $1,650,  the  same  to  be  built  to  the  satis- 
faction of  the  company.  The  house  was 
fiuiKhed,  and  Mrs.  Latchford  occupied  It. 
lieT  death  occurred  on  the  25th  of  October, 
18S8,  and  she  was  Intestate. 

The  Mutual  Loan  &  Building  Company 
was  incorporated  February  7, 1887,  and  Its 
charter  was  amended  February  8,  1888; 
the  charter  and  amendments  being  by  act 
before  J.  B.  LeKler,  notary  public,  and 
duly  recorded.  The  original  charter  was 
offered  In  evidence.  In  article  3  the  objects 
of  the  corporation  are  declared  to  be  for 
the  building  of  dwelling-houses  or  other 
buildings,  according  to  such  ideas,  plans, 
or  specifications,  tor  any  person  so  deslr* 
Ing,  and  possessed  by  legal  and  valid  title 
of  a  lot  of  ground  within  the  city  limits, 
and  such  person  or  persons  to  refund  the 
price  thereof  to  said  corporation  In  month< 
ly  installments  equlvalentto  lOpercent.  per 
annum  of  the  principal,  with  S  per  cent. 
Interest  per  annum  on  the  deferred  pay- 
ments or  unpaid  principal;  also  the  rent* 
ing,  purchasing,  and  sale  of  homesteads, 
and  the  loaning  of  funds  on  mortgage  or 
other  real-estate  security  In  the  city  of 
New  Orleans.  The  corporation  is  a  stock 
corporation ;  the  capital  stock  being  $50.- 
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000,  divided  Into  2,000  shares  ot  $25  each. 
Tn  article  1  It  is  ^ven  authority  to  hold, 
receive,  lease, purchase,  and  occupy,  under 
Its  corporate  name,  property  both  real  and 
personal;  to  loan  money  on  security;  to 
make  and  appoint  such  officers,  directors, 
and  agents  as  the  necessity  and  conven- 
ience of  the  corporation  may  require;  and 
to  make  and  establish  such  by-laws,  rules, 
and  regulations  for  the  proper  manage- 
ment ot  its  affairs  as  may  be  necessary  and 
proper;  and  to  do  and  perform  all  other 
acts  and  things  which  may  be  requisite 
and  necessary  to  carry  out  the  objects  and 
purposes  of  the  corporation.  In  article  6 
It  Is  provided  that,  should  any  borrower 
from  this  company  tail  or  neglect  to  pay 
his  or  her  fnonthly  Installments  at  such 
times  as  the  same  may  tall  due,  and.  as 
maybe  provided  (or  in  his  or  her  contract, 
such  unpaid  Installments  shall  become 
part  ot  the  principal,  and  bear  Interest  at 
tbe  same  rate.  Article  7  provides  that  all 
expenses  of  attorn^,  notaries,  architects, 
and  recorders  In  making  or  canceltngloans 
shall  be  paid  by  the  respective  borrowers 
before  title  Is  passed  to  them,  and  no  title 
shall  be  executed  until  said  charges  are 
paid.  Article  10  provides  that  any  bor> 
rower  shall  have  -uie  right  at  any  time  to 
reduce  said  Indebtedness  by  paying  on  ac- 
count a  sum  of  not  less  than  $10,  and  all 
payments  otaccoaut  of  capital  shall  at  the 
end  ot  each  borrower's  current  year  be  de- 
ducted from  the  principal,  and  the  pay- 
ments on  account  of  the  principal  and  In- 
terest shall  thereafter  continue  without 
curtailment  ot  tbe  original  time  within 
which  tbe  loan  was  made  payable.  Ar- 
ticle 2  of  the  by-laws  creates  the  different 
committees  necessary  to  carry  on  the  busi- 
ness of  the  company,  and  among  others 
a  building  and  real-estate  committee, 
whose  duties  are  to  examine  all  houses 
which  are  being  erected  by  the  company, 
and  to  see  that  tbey  are  built  in  strict  con- 
formity with  the  specifications.  They 
shall  also  appraise  any  houseor  lot  offered 
to  the  company.  Article  7  provides  that 
no  real  estate  shall  bf>  purchased  until  the 
same  has  been  appraised,  and  the  pur- 
chase thereof  recommended  by  the  build- 
ing and  real-estate  committee,  and  the 
title  thereto  approved  by  the  attorney  of 
the  company.  The  president  shall  then, 
upon  receiving  from  the  applicant  such 
sum  as  may  be  fixed  by  the  board  of  di- 
rectors upon  the  recommendation  of  the 
building  and  real-estate  committee,  buy 
the  property  In  the  name  ot  the  company, 
and  thereafter,  in  due  course,  convey  the 
same  to  said  applicant  upon  such  terms 
and  conditions  as  may  be  fixed  by  the 
board  of  directors.  Article  8,  §  1,  provides 
that  any  person  wboowns  or  may  acquire 
a  lot  of  ground  can  obtain  a  loan  from  the 
company  for  building  purposes.  If  the  said 
lot  be  acceptabletn  thecompany.provlded 
he  transfers  to  the  company  the  said  lot 
tree  of  all  Incumbrances,  and  thereafter  a 
sale  shall  bemade  to  him.  In  due  course,  ss 
provided  In  article  7.  and  after  the  bulld- 
iDg  is  completed. 

After  the  house  was  erected,  sbe.  aver- 
ring that  she  did  not  have  enough  money 
to  pay  the  attorney's  and  notary's  fee  for 
the  examination  ot  thA  title,  anih'Ube  Dan- 
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Ing  of  the  act  of  sale,  requeeted  ibat  the 
property  be  not  immediately  retranaferred 
to  her.  The  property  was  to  remain  In 
the  company's  name  until  she  refunded 
the  amount  borrowed, and  thelOpercent,, 
but  she  had  the  rii^ht  to  demand  the  re- 
transfer  at  any  time  subject  to  the  ven- 
dor's lien  of  $2,R40.  The  company  was 
ready  to  transfer  ft  to  her  at  any  time 
after  the  completion  of  the  house  by  the 
company.  Her  Installments  and  Interests 
fell  doe  on  the  18th  of  each  month;  and, 
when  It  was  not  paid.  It  was  charged  up 
and  added  to  thef2,R40,andanythinKpafd 
after  that  date  was  deducted  from  the 
total.  The  cost  of  erecting:  the  house  was 
f1,650,  and  was  paid  by  the  company, 
maklnff  a  total  of  f 2,400  paid  by  the  com- 

5 any  for  account  of  Mrs.L.Latchford.  It 
I  A  rule  and  res^ulatlon  of  the  company  to 
add  10  per  cf^nt.  to  the  amount  paid  out, 
and  there  is  a  special  agreement  to  that 
effect  with  Mrs.  Latchford.  The  whole 
eum  Is  then  divided  into  120  monthly  In- 
stallments, bearing  interest  at  the  rate  of 
8  per  cent.»  payable  also  monthly,  and 
forms  the  consideration  or  price  at  which 
the  company  agrees  to  s^  to  the  borrower 
or  purchaser. 

At  the  time  of  Mrs.  Latchford's  death 
the  real  estate  in  the  inventory  was  in  the 
name  of  the  Mutual  I^oan  &  Building  Com- 
pany. It  was,  however.  Inventoried  as 
the  property  of  Mrs.  Latchford,  and  the 
following  entry  was  made  in  the  inren- 
tory  after  desoibing  the  property :  "  By 
an  act  before  J.  fi.Legier,  notary  public, 
dated  May  21, 1888,  the  late  Mrs.  Louisa 
Latchford  transferred  to  the  Mutual  Loan 
&  Building  Company,  of  New  Orleans,  the 
said  property,  for  the  sum  of  seven  hun- 
dred and  fifty  dollars  cash.  It  appears, 
bowever*  that  the  said  sale  of  the  proper- 
ty was  made  to  said  association  for  the 

?<arpo8e  of  eecaring  a  loan  of  money  for 
he  purpose  of  erecting  a  building  on  the 
above-d^ribed  property,  which  was  then 
unimproved,  which  sum  of  money  origi- 
nally amounted  to  the  sum  of  ¥2,640  less 
10  per  cent.,  to-wit,  $2,876.  part  of  which 
amount  of  money,  namely  f 750,  was  used 
to  extinguish  a  mortgage  note  resting  on 
the  property,  so  as  to  clear  the  property, 
and  thus  secure  the  loan  by  the  company 
to  Mrs.  Latchford;  and  tbis  $760,  bo  ap- 
parently paid  to  Mrs.  Latchford,  was  nev- 
er paid  to  her,  bnt  was  used,  as  above  set 
forth,  to  ezlngulsh  a  note  due  by  her  bo  as 
to  better  secure  the  company.  The  above 
amount  Is  subject  to  reduction  by  pay- 
ments." The  Mutual  Loan  &  Building 
Company  was  not  a  party  to  this  inven- 
tory. The  adminlBtrator  provoked  an  or- 
der of  sale  on  November  20, 1888,  requesting 
that  the  property  should  be  sold  on  terms 
of  one-third  or  more  cash,  and  the  bal- 
ance in  one  or  two  years'  credit  at  8  per 
cent,  interest,  at  the  purchasers'  option, 
secured  by  vendor's  lien  and  privilege. 
The  sale  was  asked  to  pay  debts,  and  the 
Mutual  Loan  &  Building  Company  was 
classed  as  a  creditor  for  the  amount  of 
$2,450.  On  the  26th  of  November,  1888,  the 
administratur  obtained  a  rule  upon  the 
Mutual  Loan  &  Building  Company  alleg- 
ing that,  though  apparently  belonging  to 
said  company,  the  real  property  afoi-esald 


Is  verily  the  property  of  the  8acce8rion,for 
the  reasons  Set  forth  in  thesaid  inventory, 
and,  referring  to  an  order,  previously  ren- 
dered, directing  a  sale  at  public  auction 
to  pay  debts,  asked  that  Che  company 
show  cause  why  the  property  should  not 
be  sold  by  theadministrator  of  thesucces- 
sion.  This  rule  was  not  tried,  but  on  the 
14th  December,  1888,  the  following  loiot 
motion  was  filed  in  the  said  snocesdon: 
"On  motion  of  H.  P.  Dart,  attorney  for 
the  Mutual  Loan  A  Building  Company  of 
New  Orleans,  and  of  Aug.  Beraan,  attor- 
ney for  P.  H.  Mentz.  administrator  ol  the 
succession  of  Louisa  Latchford,  and  on 
suggesting  to  the  court  that  both  said 
company  and  succession  claim  title  to  the 
real  property  herein  inventoried  as  beloog- 
Ing  to  the  succession,  and  on  farther  sag- 
gestlng  to  the  court  that  your  honor  has 
heretofore  ordered  the  sale  of  the  said 
property  In  order  to  pay  the  debts  of  the 
succession,  and  it  is  necessary  that  the 
said  property  be  sold  at  public  auction, 
and  that  the  rights  ol  the  respective  liti- 
gants  on  the  proceeds  of  said  property  be 
hereafter  detwmlnsd.  It  Is  ordered  that 
Ben  Onoratn,  auctioneer,  sell  at  pablie 
auction,  on  the  terms  set  forth  in  the  or* 
der  of  sale  herein  granted,  on  the  20th  No- 
vember, 1888,  the  real  property  herein  in- 
ventoried, and  that  he  have  power  to 
make  title  and  sign  aJl  necessary  deedR  to 
the  purchaser,  and  that,  after  deduction  ol 
the  costs  and  expenses  necsssaiy  for  the 
sale  of  the  property,  there  iMtumedoverto 
said  Mutual  Loan  &  Building  Ck)mpany, 
the  proceeds  of  said  sale  to  the  extent  that 
said  company  lay  claim  thereto,  to  be 
held  by  the  said  company  until  it  shall 
have  been  finally  determined  by  this  bon 
orable  court  in  a  proper  proceeding  to  be 
hereinafter  brought  by  the  administrator 
of  the  succession,  whether  the  said  com- 
pany Is  and  was  entitled  to  retain  tbe 
property  or  the  funds  realized  by  tibe  sale 
of  said  property,  or  has  or  had  anydalm, 
lien,  or  privilege  to  or  upon  the  same,  or 
any  part  thereof,  or  whether  the  mooqy 
thus  ordered  to  be  paid  over  and  held  by 
said  company  belongs  to  the  within  suc- 
cession, or  whether  the  succession  has  any 
claim,  lien,  or  privilege  to  said  money 
turned  over  to  said  company,  or  to  any 
part  or  portion  thereof.  The  whole  with- 
out prejudice  to  the  rights  of  either  of  the 
litigants,  the  movers  herein,  and  with  full 
reservation  of  the  defenses,  rigbte,  etc, 
the  object  hereof  being  solely  to  sell  tlie 
property  aforesaid  to  prevent  the  destruc- 
tion thereof,  which  is  now  In  progress, 
owing  to  the  same  being  now  occupied, 
and  the  Insurance  bring  in  Jeopardy. "  A 
public  auction  was  accordingly  made,  and 
tbe  auctioneer  filed  bis  procia-rerbal  on 
January  19, 1889,  showing  that  tbe  prop* 
erty  was  adjudicated  to  D.  L.  BergamlDl 
for  $2,700. 

The  administrator.  In  his  account,  al- 
lowed the  Mutual  Loan  &  Building  Com- 
pany the  mm  ot  $2,300.90.  Tills  company 
opposed  the  account  on  the  ground  that, 
under  Its  contract  with  the  deceased,  Ura. 
Latchford,  It  was  entitled  to  have  the  ac- 
count amended,  and  to  proceed  thereon  as 
a  principal  creditor  for  the  amount  of  the 
proceeds  of  the  real  estate,  to  the  amount 
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o!  f 2.564.42.  with  $30  notary  and  attor- 
ney's cbargea,  and  8  per  cent,  on  the  whole 
nntU  paid.  The  Germanla  National  Bank, 
dalmloff  M  an  ordinary  creditor,  opposes 
the  account  on  the  ground  that  the  Mu- 
taal  Loan  &  Building  Company  has  no 
prlTllege  or  mortgage  on  the  real  estate 
belonging  to  the  Buccession.  It  also  op- 
poses the  claim  of  Jos.  Hors,  and  denies 
thathetoacredltorolthesnecession.  The 
opponent  Angust  Bsrnan  asks  that  his 
fee  of  <300  be  increased  to  $500.  There  Is 
no  opposition  to  the  claim  of  Cbaries 
Francke.  The  administrator  contends 
that  the  contract  between  Mrs.  I^tchford 
and  the  building  company  is  usurlona,  as 
it  added  10  per  cent,  premium  to  the 
capital  invested  by  the  company  In  the 
property  of  Mrs.  Latchford,  and  that 
8  per  ceot.  per  annam,  payable  in  month- 
ly Inatallments,  had  been  chamd  on  the 
som  of  $2,ttKH  when  only  $3,400  had  been 
In  rested. 

The  charter  and  by-laws  ol  the  com- 
pany are  In  evidence.  Mrs.  Latchford,  in 
contracting  with  the  company,  did  so 
with  reference  to  the  same;  and.  as  the 
contract  was  made  in  strict  conformity 
thereto,  they  form  a  part  of  11,  There  is 
no  allegation,  nor  Is  there  any  evidence, 
that  there  was  any  departure  from  the 
charter,  or  the  rules  and  regulations  of 
the  company.  Briefly  stated,  the  contract 
was  that  the  company  undertook  to  build 
a  house  for  Mrs.  Latchford  for  a  certain 
sum.  In  order  to  secure  the  company 
against  prior  Hens  on  the  property,  ac- 
cording to  Its  rules,  it  paid  the  vendor's 
privily,  and  a  special  mortgage  resting 
on  the  property.  As  a  compensation  for 
services  rendered,  the  company  added  10 
per  cent,  to  the  capital  it  invested  In  Mrs. 
Latchford's  property,  the  payment  of  the 
vendor's  prlvll^ce,  and  the  cost  of  the 
boUdlng.  Mrs.  Latchtord  agreed  to  sell 
the  same.  Improved,  to  the  company  tor 
thesum  of  $750,theamount  of  the  vendor's 
note  paid  by  the  company.  The  property 
waa  afterwards  to  be  transferred  to  Mrs. 
Latchtord,  the  price  being  the  monpy  so 
advanced  for  the  clearing  of  title  to  the 
lot.  and  the  cost  of  the  building  and  the 
10  per  cent,  added,  the  company  to  retnm 
the  vrador*8  privilege  and  special  mort- 
gage, and  glre  Mrs.  Latchtord  10  years  In 
which  to  pay  eald  price.  In  monthly  in- 
stallments, bearing  8  per  cent,  interest  per 
annum.  The  company  extinguished  the 
mortgage  note  due  by  Mrs.  Latchford  for 
the  purchase  price  of  the  lot  upon  which 
the  building  was  to  be  erected. 

It  smonnted  ta  S  750 

The  bntldlng  erected  OMt....,   1,060 

13,400 

Td  this  wss  to  be  added  10  per  cent   S40 

— ^Whlch  was  the  price  Mrs.  Latchford  was 
to  pay  for  the  sale  of  the  house  and  lot  to 
her.  The  contract  was  legal.  There  Is 
nothing  In  itcontrary  to  law.  Mrs.  Latch- 
ford had  a  perfect  right  to  sell  to  the  com- 
pany, and  the  company  to  again  sell  to 
her.  for  a  price  agreed  upon.  The  com- 
pany chafed  for  its  services  In  erecting 
the  building,  as  a  compeoaatlon  for  time. 


labor,  and  skill,  and  its  mtire  reepomdbUr 
ity  In thesuperlntendenceand construction 
of  the  same,  a  premium  of  10  per  cent., 
which  was  to  be  added  as  a  part  of  the 
price  to  the  amount  invested.  It  was  not 
chati^ed  for  the  nse  of  money,  or  for  the 
creditor  to  forbear  in  the  prosecution  of  his 
claim,  but  was  a  brokerage  paid  or 
charged  at  one  time  tor  the  services  of  a 
builder.  In  no  sense  can  it  be  considered 
an  Interest  paid  to  a  creditor  for  the  nse  of 
his  capital  for  a  spei^fled  time.  Mrs. 
Latchford  made  eeveral  payments,  which 
reduced  the  amounts  she  owed  to  the  com- 
pany to  the  sum  of  $2,664.42. 

For  reasons  satisfactory  to  Mrs.  Latch- 
ford and  the  company,  the  property  was 
not,  according  to  the  original  agreemwit. 
sold  to  Mrs.  Latehford.  It  seems  the  de- 
lay was  at  the  request  ot  Mrs.  Latchtord. 
At  her  death  the  property  was  placed  up- 
on the  Inventory  in  her  succession.  The 
legal  title  was  In  the  company.  It  has 
never  parted  with  Its  title  to  the  property 
to  the  succession.  The  equitable  title, 
however,  was  in  the  succession,  as  it  had 
been  in  Mrs.  Latchtord ;  and  the  adminis- 
trator, by  complying  with  the  terms  of 
her  agreemmt,  eonld  have  hod  the  title 
transferred  to  the  succession.  The  com- 
pany would,  according  to  its  rules  and 
regulations,  and  the  agreement  or  contract 
with  Mrs.  Latchtord,  have  retrieved  the 
vendor's  prlvil^ce.  The  property  was  sold 
by  consent  ot  parties,  the  proceeds  to  r»< 
main  In  lieu  of  the  property.  The  com- 
pany, by  this  agreement  to  sell,  did  not 
waive  any  of  its  rights,  nor  did  the  suc- 
cession of  Latchford  acquire  any.  It  the 
succession  ot  Latchford  desires  the  owner- 
ship ot  the  property,  it  must  pay  the  price 
according  to  the  terms  agreed  upon.  Un- 
til this  is  done  the  building  company  has 
a  light  to  bold  the  property  as  a  security 
for  the  debt.  As  the  property  was  sold  by 
consent  of  all  parties,  and  the  tilde  made 
to  the  purchaser  by  them,  the  Judge  a  quo 
very  properly  rendered  a  decree  so  as  to 
cover  this  judgment,  and  protect  the  pur- 
chaser against  the  succession  and  the 
building  company. 

Joseph  Hors  was  placed  on  the  account  as 
an  ordinary  creditor  in  anotefor  $1,538.54. 
with  Interest  and  costs  ot  protest.  H. 
Hamblock  executed  this  note,  which  was 
indonied  by  Mrs.  Latchford.  The  claim 
wasrelectedon  thegroundthat  Hamblock 
had  gone  Into  Insolvency,  and  had  been 
discharged;  the  creditor  Horsbaving  been 
a  party  to  the  proceedings  in  the  Insolv- 
ency, and  having  voted  tor  the  discharge 
of  Hamblock.  thus  extinguishing  the  debt, 
and  releatdng  the  surety,  Mrs.  Latchford. 
The  proc^B-verbal  of  the  Insolvent  proceed- 
ings was  offered  In  evidence,  and  objected 
to  by  counsel  tor  Horz,  which  objection 
was  sustained.  Subsequently  the  Ger- 
manla Bank  ottered  on  amended  opposi- 
tion, to  which  objection  was  made  by 
Hors'  counsel.  The  amended  opposition 
was  allowed.  In  the  original  opposition 
tiie  bank  denied  that  Hon  Is  a  creditor  ot 
the  succession  tor  the  amount  for  which  he 
was  placed  on  the  account,  or  for  any 
amount  whatever.  The  snpplemetal  or 
amended  opposition  nt  the  bank  alleges 
that,  if  Hon  had  ever  been  a  creditor 
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Mrs.  Latchford,  she  had  been  retHered  by 
the  diecbarjire  in  the  insoWent  proceed* 
Ings  of  Hamblock.  The  Bupplemental  op- 
position wae  bat  an  application  byeettlnj; 
ouc  the  particularfact  which  destroyed  the 
claim  of  Eorz,  which  had  been  denied  to 
exist.  It  was  properly  fUlowed.  The 
practe-ver&Ai  of  the  insolTeDt  proceeding 
was  oftered  in  erldence,  and  admitted  an- 
der  this  amended  oppontlon.  1 1  was  prop- 
erly rec^ved  for  the  porpoae  of  sbowing 
the  tact  that  Hamblock  had  been  dlB- 
cbarged,  and  how  the  credltom  roted  In 
the  proceedings. 

Uorz  contends  that  there  wajs  a  majori- 
ty in  number  and  amount  In  favor  of  the 
dlBcharge  without  his  vote,  and  that  when 
he  voted  there  was  not  a  sulflcient  number 
and  amount  to  ^rant  the  discharge  of 
Hamblock,  and  therefore  the  discharge 
wasunaffected  byhls  vote.  It  is  true  that 
the  discbanse  was  not  granted  alone  by 
Horz,  and  the  other  creditors  could  have 
granted  the  dlschar»  against  the  vote  of 
Horz;  but  he  voted  for  thedischarge,  thus 
contributing  to  It.  The  discharge  was  the 
express  will  of  all  the  creditors  voting  for 
It.  It  destroyed  the  debt  as  originally 
contracted,  In  holding  thedebtorpersonal- 
ly  liable;  relieved  him,  and  placed  it  upon 
the  proceeds  of  the  sale  of  his  effects.  The 
surety  wasdischaTged.  Lobdell  v.  NIphler,  4 
La. 294;  Brown  v. Roberts,  14  La.  Ann. 259. 

The  attorney.  Aug.  Eemau,  considering 
the  amount  of  the  anceesslon,  received  a 
liberal  fee,  and  It  ongbt  not  to  be  in- 
creased. 

Judgment  aflSrmed. 


State  ex  nl.  Nohes  et  ah  v.  Judqbs  op 

TUB  COUBT  OF  APPEALS,  ThIBD  DlST. 

(Supreme  Court  of  XouMono.  Uay  6,  1880. 
^La.  Ann.) 

ArFmAiWuBiSDionoNAL  Amount— Hand Ainrs. 

1.  A  suit  to  annul  a  tax-sale  for  CISO  of  prop- 
erty worth  more  than  93,000,  with  a  view  to  suojeot 
It  to  the  payment  of  a  sum  ezoeeding  tlO,000,  nas 
tor  it>  pnrpose  the  validity  of  the  title  to  the  prop- 
erty. 

9.  The  result  of  a  Jad^eot  In  such  a  ease  oaa 
only  be  to  recognize  title  to  the  ownership  of  the 
pnv*erlMr  in  either  of  the  ulfUmants. 

8.  Siioh  judgment  would  adjudicate  upon  a 
matter  In  dispute  of  a  value  exceediDg 93,000. 

4.  The  court  of  appeals  was  right  In  refusing 
to  take  jurisdiction  on  the  ground  that  it  hod  none, 
futtone  maturta,  over  the  controversy.  Jtfanda- 
mua  does  not  lie  to  them. 

iSyllabu9  by  tlie  Court.) 

Application  for  a  mandstmua. 

2\1>.  Foster  and  IV.  J.  Biir^e,  for  relator. 

Bebmddez,  C.  J.  This  Is  an  application 
lor  a  mandamus  to  compel  the  respondent 
Judges  to  take  ]urisdiction  of,  and  deter- 
mine on  its  merits, a  case  which  they  have 
declined  thus  far  to  decide  on  the  ground 
that  they  have  no  jurisdiction  over  It,  ra- 
tione  materia.  The  suit  which  the  relators 
have  brought,  and  which  the  district  court 
dismissed, hasfor  its  object  to  annulatax- 
sale  of  a  certain  plantation,  under  which 
the  defendants  hold,  in  order  to  subject 
the  property  to  the  payment  of  a  large 
sum,  due  relators,  said  to  be  secured  by 
vendor's  prlrilege  and  special  mortage 
thereon.  The  tax-sale  was  for  $180.  The 


amount  of  the  claim  said  to  be  tbos  guar- 
antied, and  the  value  of  the  property,  are 
far  in  excess,  separately,  of  910,000. 

The  purpose  of  the  suit  Is  clearly  to  ha  ve 
the  court  to  declare  that  property  which 
exceeds  910,000  in  value  still  belongs  to  the 
succession  of  one  Hayes  because  the  tax- 
sales  thereof  to  the  defendants  in  the  salt 
is  a  nullity  for  the  many  reasons  alleged. 
The  consequence  of  a  judgment  In  that 
case  would  be  to  recognise  title  to  the 
property  either  In  the  succession  or  in  tbe 
defendant.  The  price,  $180,  for  which  the 
property  was  sold  at  the  tax-sale,  is  no 
moreaf  actor  on  the  question  of  Jurisdiction 
than  if  the  property  had  been  the  object  of 
a  gratnitouB  donation.  It  would  be  an 
easy  way  of  securing  property  from  sach 
creditors.  The  matter  in  dispute  la  the 
title  of  the  property,  wblcb  is  worth  more 
than  $10,000;  and  tbe  claims  to  which  it  is 
expected  to  subject  it  amount  to  more 
than  that  sum.  it  Is  clear  that  the  Jndses 
of  the  court  of  appeals  have  ruled  correct- 
ly in  holding  that  they  have  no  jurisdic- 
tion over  tbe  controversy,  ra£/one  mtUeriA. 

It  is  tber^ore  ordered  and  decreed  that 
the  application  for  a  mandamuB  be  re- 
fused, at  the  cost  of  relators. 

Brbaux,  J.»  recoses  himself,  liavlns  beenk 

of  counsel. 


Bdhab  et  al.  v.  O'Bmsif. 

OSvpreme  Court  of  LouMana.  Mty  V,  UOO. 
^La.  Ann. ) 

EnOTHSNT— BVIDBNCS. 
Plaintiffs  In  this  petitory  action  most  de- 
pend OD  the  Btreogth  oi  their  own  title.  They 
have  established  no  title  either  by  conveyance  or 
hy  accession  or  by  prescription. 
(Syllabiu  by  tbe  Court.) 

E. Howard  McCaleb.torapjt^Bknt.  Zach- 
erie  &  Armstroag,  for  appedlee. 

Fennbr,  J.  Appeal  from  the  district 
court  tor  the  parish  of  Orleans.  PlaintilA}, 
claiming  title  to  certain  sections  of  land 
designated  as  "sections  7,  8,  and  9,**  brins 
their  petitory  action  against  defendant, 
alleging  that  he  Is  in  possession  of  a  por- 
tion of  said  lands,  to  which  he  wrongfully 
and  falsely  sets  np  title.  Defendant  an- 
swers by  a  general  denial. 

There  Is  no  dispute  as  to  plaintiffs* 
ownership  of  sections  7,  8,  and  9.  The 
quMtlon  is  whether  the  land  occupied  by 
defendfint  is  embraced  within  those  sec- 
tions. The  sectlona  were  established  t>y 
a  United  States  survey  made  In  1836  by- 
Connelly,  United  States  survevor.  Wo 
agree  with  tbe  Judge  a  quo  that  Connelly's 
field-notes,  taken  In  connection  with  tbe 
evidence  In  this  case,  sufficiently  show  that 
his  lines  towards  the  south  only  ran  to  a 
sea  marsh  bordering  a  sheet  of  water 
known  as  **  West  Bay. "  and  that  at  that 
time  tbe  land  now  In  controversy  did  not 
exist  as  dry  laud,  but  lay  within,  and  vcas 
covered  by,  the  water  of  West  bay.  The 
function  of  Surge,  the  surveyor  appointed 
In  this  case,  was  simply  to  run  out  and 
define  tbe  lines  established  by  Connelly. 
There  is  much  confused  and  contradictory 
testimony  as  to  errors  committed  by 
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Sarge,  wblt^  we  need  not  tUsenea;  but* 
when  he  rons  the  lines  In  such  manner  as 
to  embrace  wlttaln  them  the  land  in  con- 
trorersy,  which  then  undoubtedly  lay  un- 
der the  water  or  West  bay,  It  Is  clear  he 
runs  llncH  which  Connelly  did  not  andcoald 
not  havp  run.  We  take  it,  therefore,  to  be 
very  certain  that  this  land  wan  not  lu- 
clnded  within  the  lines  of  these  sections  as 
established  by  the  original  aarvey,  and  as 
patented  to  plalntltb'  authors  by  the 
United  States. 

Plaintiffs'  claim  of  title  by  accession  re- 
snltlng  from  accretion  seems  to  us  equally 
unfounded.  The  evidenceshows  that,  after 
the  MlHStssippl  river  formed  a  new  chan- 
nel throush  what  is  called  the  "Jump," 
this  land  was  formed  by  the  deposits  from 
Its  OTerflow  as  an  island  in  West  bay. 
Betwe^  the  waters  of  West  bay,  and  the 
southern  Une  of  x)la]tttitra*  sections  as  es- 
tablished by  the  fleld-notes  of  Connelly, 
there  was  a  stretch  of  sea  marsh,  which 
was  ceded  by  the  United  States  to  the 
state  of  Louisiana  under  act  of  consress  of 
2848.  Ther^ore  the  state,  and  not  plaln- 
tUtSt  was  riparian  proprietor  on  West  bay, 
and  no  accretion  there  formed  could  bene- 
fit plaintiffs.  Nor  were  plaintiffs  riparian 

firoprietors  on  the"Jnmp"  in  front  of  this 
and.  TheJumprnnsnorthand  south  and 
this  land  lies  south  of  plaintiffs'  line  rnn- 
n\ng  perpendicularly  to  the  Jump. 

Flalntltfe'  claim  of  title  by  prescription 
liasnomerit.  TheeTid6nc6lscontnbed,con- 
tradictory,  cuid  for  the  roost  part  Incom- 
prehensible. It  establisheeno  such  certain 
and  contiuQons  possession  as  is  necessary 
to  support  the  plea.  Defendant  has  been 
In  possession  for  more  than  10  years,  and 
has  been  paying  taxes  on  the  land. 

We  can  discover  no  ground  for  disturb- 
ing the  conclusion  reached  by  the  district 
ludge. 
Judgment  afllrmed. 


Statb  v.  Gonsoulin. 

(Supreme  Court  of  LouiMoTia.  Mav  5,  1890. 
^La.  Ann.) 

PbBJUBT— IsmCTMKNT^VAEIAKOS. 

1.  Id  an  indictment  for  perjury,  It  is  sufDolent 
te  charge  the  materialltr  of  what  is  sworn  to. 

2.  It  1b  a  queatloTi  for  the  Jury  to  determine 
whether  there  b  varlaQce  between  the  charges  la 
tiw  indictment  and  the  proof  offered  to  sustain  it. 

(^tlobus  by  the  Court.) 

Appeal  from  district  court,  paiiish  ot 
Iberia. 

A.  A  C,  Fontelhtt,  for  appellant.  Tiie 
Attomeiy  OeneraJ,  lor  the  State. 

McEnery,  J.  The  defendant  was  Indict- 
ed for  periury,  and  convicted,  and  sen- 
tenced to  hard  labor  for  one  year.  The 
defendant  appealed,  and  relies  tor  a  re- 
versal of  the  Judgment  upon  amotion  in 
arrest  of  Judament  which  is  based  upon 
the  following  grounds:  ^Vrst,  Because 
the  pretended  false  statement  does  nut  ap- 
pear to  be  material  upon  the  face  of  the 
Indictment.  Second.  Because  the  deposi- 
tion or  assertion  made  by  the  accused  was 
not  material  to  the  Issue  pending,— the 
pending  Issue  being  relative  to  the  owner* 


ship  of  a  certain  cow ;  and  the  fact  that 
the  accused  swore  that  that  cow  bore  the 
brand  ot  Gabriel  Gonsoulin  in  1882  did 
not  and  could  not  mean  that  he  swore 
that  the  said  Gabriel  Gonsoulin  was  the 
owner  of  the  animal  in  question. 

The  bill  of  Indictment  alleges  that "  on  the 
16th  day  of  the  month  of  July,  1SS7,  In  the 
parish  of  Iberia  aforesaid,  in  the  Fonrth 
ward  of  said  parish,  before  A.  Fb.nkloh 
DnoAS,  a  Justice  of  the  peace  duly  elected, 
commissioned,  and  sworn  as  such  Justice 
of  the  peace  In  and  for  said  Fonrth  ward  of 
said  parish  ot  Iberia,  then  and  there  hold- 
ing his  court  In  a  certain  cause  wherein 
one  Charles  V.  Bmussard  was  the  plaln- 
tltf,  and  one  Homer  Gonsoulin  was  the  d^ 
fendant,  a  certain  plea  and  Issue  between 
the  said  plaintiff  and  the  said  defendant 
as  to  the  ownership  of  a  certain  cow,  the 
snbject-matter  of  said  suit,  came  to  be 
tried  in  due  form  of  law,"  etc.,  *'upon 
which  said  trial  one  Horace  Gonsoulin 
then  and  there  appeared  as  a  witness  In 
said  case,  on  the  plea  and  Issue  aforesaid, 
and  was  then  and  there  sworn  according 
to  law,  and  It  then  and  there  became  and 
was  a  material  question  to  know  whether 
In  the  year  1882  the  cow  forming  the  sub- 
Jct-matter  ot  said  salt  bore  the  brand  of 
one  Gabriel  Gonsoulin;  and  the  grand 
Jurors  do  further  present  that  the  said 
Horace  Gonsoulin,  being  so  sworn  as 
aforraald,  contriving  and  Intending  to 
prevent  the  due  course  of  law  and  Jusnce," 
etc.,  "falsely,  corruptly,  linowlngly,  will- 
ingly, and  maliciously  did  dispose  and 
swear  in  substance  and  to  the  effect  fol- 
lowing, that  Is  to  say,  that  In  the  year 
1882  the  cow  forming  the  subject-matter  ot 
the  aforesaid  suit  bore  the  brand  ot  one 
Gabriel  Gonsoulin."  The  Indictment  dis- 
tinctly charges  the  materiality  of  what 
was  sworn  to.  This  Is  sufficient.  2  Blsh. 
Crim.  ProR.  S  024.  It  Is  charged  In  the 
Indictment  that  the  brand  on  the  cow  of 
Gabriel  Oonsonlln  was  a  material  fact  to 
prove  ownership. 

It  is  a  question  for  the  Jury  to  determine 
whether  there  Is  a  variance  between  the 
averments  In  the  Indictment  and  the  proof 
offered  to  sustain  it. 

Judgment  affirmed. 


Saoort     Mbtropoutan  Bank. 

(Suinmns  Court  of  Xoulriana.  AjfOX  7,  ISBOl 
aiAAan.) 

OoHvusioH  BT  Agbht— Bvn»HG^5saomBLS 

IXStBUHBIITS. 

1.  Where  an  agent  unlawfully  dtaposes  of  the 
property  of  his  principal,  the  accounts  or  state- 
ments made  by  the  agent  to  his  prindraL  In  which 
the  proper^  figures  aa  the  property  of  the  prinot- 
pal,  are  receivable  In  evidenoe  aa  »  iwrt  ot  the 
testimony  to  prove  title  to  the  property  ou  the  part 
of  the  owner. 

3.  Indorsements  on  a  note  past  due,  postponing 
the  day  of  payment,  do  not  revive  note,  and  In- 
vest it  with  the  negotiability  U  poaBeiiaa  before 
its  original  maturity. 

8.  An  Indorsement,  before  Its  day  of  payment, 
postponing  its  maturity,  must  be  oonsldered  as  In- 
corporatea  Into  It,  and  made  part  of  it,  so  as  to 
make  the  note  payable  at  the  date  fixed  by  the  In- 
dorsemeat,  as  though  the  date  had  been  originally 
written  in  the  note. 
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Appeal  from  civil  district  court,  parish 
of  Orleans ;  Rightob,  JndKe. 

Bvek,  Dinkelspiel  &  Hart,  for  appellant. 
H.  L.  iMtMiiM,  for  appellee. 

MoEnkbt,  J.  Jules  Y.  Charpentler,  tor* 
merly  a  resident  of  Now  Orleans,  and  doing 
a  notarial  bnslness  in  said  city,  held  notes 
belonging  to  the  plaintiff  for  coUectton, 
and  had  authority  to  renew  the  notes,  to 
reinvest  the  principal  and  Interest  collect- 
ed tor  his  account.  Some  of  these  notes 
were  transferred  for  his  Indlrldual  ac- 
count aud  use  by  CbarpenUer  to  the  Met- 
mpolltan  Bank.  Charoentler proved  faith- 
less In  the  trust  confided  to  blni,  and  fled 
the  state.  The  plaintiff,  learning  that  the 
defendant  bank  held  some  of  the  notes  he 
bad  placed  In  the  hands  of  Charpentler, 
brought  suit  for  the  same,  claiming  their 
ownership,  and  sequestrating  them.  The 
defendant  company  alleges  that  It  ac- 

a aired  said  notes  for  a  valuable  consldera- 
ion,  before  maturity,  In  good  ftdth.  It  d&< 
nles  that  the  plaintiff,  Sagory,  Is  the  owner 
of  the  notes.  The  plaintiff  only  offered 
evidence  as  to  the  ownership  of  the  notes. 
The  defendant  offered  no  evidence  to  rebut 
platntUI'B  testimony,  or  to  show  that 
Cbarpratler  wasthe  owner  of  said  notes, 
or  that  he  had  any  authority  to  transfer 
them.  Certain  accounts  or  statements 
rendered  to  Sagory  by  Chlapella  and  bis 
predecessors  in  the  notarial  business,  with 
whom  Charpentler  Intrusted  bis  affairs, 
were  received  In  evidence  over  the  objec- 
tion of  the  defendant.  The  heading  to  the 
extracts,  made  through  several  years,  is: 
**  Effects  In  the  portfolio  held  for  account  of 
Charles  Sagory  by  Jules  Charpentler,  New 
Orleans."  In  these  aoiounts  the  notes  la 
controversy  figore  as  the  property  of  Sa- 
gory. They  were  offered  to  show  contin- 
ued possession  of  the  notes  In  Sagory ;  that 
they  were  In  the  hands  of  Bouny  and  his 
successor,  Charpentler,  and  that  they  had 
accounted  to  the  plaintiff  for  them  as  bis 
property.  For  uie  purpose  of  proving 
ownership  of  the  notes,  the  evidence  was 
directly  In  the  line  of  that  proof,  and  was 
properly  admitted. 

Toe  naked  declarations  of  Sagory  to 
Harris,  a  third  party,  of  ownership,  were 
properly  excluded.  Sagory  unequlrocally 
stated  the  facts  which  lead  to  the  Irresist- 
ible conclusion  that  he  was  the  owner  of 
the  notes,  and  bad  never  parted  with  Utle 
to  the  same,  and  that  they  were  placed  In 
the  notary's  custody  only  for  the  purpose 
as  heretofore  stated.  His  testimony  Is 
corroborated  In  all  its  essential  featui-es. 

All  the  notes  except  two  were  Indorsed 
after  their  maturity,  excluding  the  day  ol 
payment.  One  note  had  no  Indorsement 
of  this  kind,  but  was  transferred  after  It 
matured.  The  Indorsements,  after  the 
note  became  due,  extending  the  time  of 
payment,  did  not  have  the  effect  of  renew- 
ing them,  and  investing  them  with  the  ne- 
gotiability they  poBBessed  before  their  orig- 
inal maturities  had  arrived.  A  party 
acquiring  a  note  after  it  is  past  due 
with  such  an  Indorsement  takes  It  subject 
to  all  the  equities  existing  between  the 
preceding  parties  to  it.  Marcel  v.  Melllet, 
18  La.  Ann.  223.  Cbarpentier  had  no  title 
to  these  notes.  The  defendant  bank  there- 


fore acquired  none,  as  It  acquired 
after  their  mataritles. 

The  £.  O.  Carter  note  was  Indorse 
fore  the  day  of  payment  as  follows : 
mutual  consent  the  payment  ot  thh 
is  postponed  until  the  15th  February 
Interest  on  same  paid  In  advance 
that  date."  There  are  several  ott 
dorsements  postponing  payment  1 
the  note  falls  due.  The  indorseme; 
the  note  made  before  Its  maturity  mi 
considered  as  Incorporated  hito  it 
made  part  of  It,  so  a«  to  make  the 
payable  at  the  date  fixed  by  the  Ini 
meat,  as  though  this  date  had  been 
Inally  writtenln  the  note.  1  Danld, 
Inst.  §151;  Morris  v.  Cain,  89  I«a. 
718, 1  South.  Rep.  797,  and  2  South 
418. 

The  defendant  bank  acquired  thi 
before  Its  maturity,  In  good  fa{th,  i 
therefore  protecced  in  Its  title  to  aaid 

Judgment  affirmed. 


BUUailQBAM  MUfBBAI.  R.  Co.  T.  Bll 

{Supreme  Court  of  Atabama.  May  9,  i 

BmnUIT  DOtUIH— COHPIHUTIOH— AmoH 
VaIiUI  BT  OWITSB. 

The  sworn  SMesuaeiit  list  furnJkhc 

IsDd-owDer  to  the  uBessor,  giving  the  marl 
ne  In  money  of  his  land,  u  required  by  Co 
is  470-486,  is  admissible  In  a  prooeediog  i 
demo  s  rlffht  of  way  aorosa  the  same  Iwu 
tated  at  about  the  time  the  list  was  ma 
merely  to  diacredit  the  land-owoer's  taafcin 
the  condemoation  prooeedii^,  but  as  indofi 
evidence  of  the  value  of  the  land. 

Appeal  from  cil7  court  of  Blrrolng 

H.  A.  Sharpe,  Judge. 

Hewitt,  Walker  &  Porter,  tor  app< 
W.  C.  Ward,  for  appellee. 

Clopton,  J.  Tn  a  proceeding  Instl 
by  appellant  to  condemn  a  right  o 
over  the  land  of  appellee,  and  to 
mine  the  compensation  to  which  be 
titled,  the  former  Introduced  In  ev: 
the  assessment  rendered  by  the  la tl 
the  tax  assessor,  sworn  to  by  hi 
which  the  land  in  question  was  I 
and  its  value  estimated  at  93.400  to 
atlon  lor  the  year  18S8.  Appellee  te 
that  the  tract  of  land  was  worth  t 
time  the  award  of  compensation 
made,  in  December,  1S87,  by  the  co 
sloners  appointed  by  the  Judge  of  pr< 
and  at  the  time  of  the  trial,  fl.O( 
acre;  the  tract  containing  34  acres, 
valuation  in  the  assessment  was  mi 
of  the  Ist  day  of  January,  1883. 

The  sole  quwtlon  In  the  case  ark 
the  following  charge  given  by  the 
at  the  Instance  of  the  appellee:  **Ti 
assessment  offered  in  evidence  In  thI 
can  hare  no  effect  except  to  dlscrec 
defendant.  Smith,  as  a  witness  li 
case. "   The  charge,  in  effect,  declare 
the  land-owner's  sworn  valuation 
land  for  the  purpose  of  taxation 
condemnation  proceedings,  iuconij 
as  Independent  evidence  ot  value 
limits  its  effect  to  the  purpose  i 
peachment.  Such  Is  the  statement 
rule  in  6  Amer.  &  Eng.  Cyclop.  Lai 
citing  Railroad  Co.  v.  Henry,  8  Ne 
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where  It  la  Bald  tbat  the  estimate  for  tax- 
ation, thongh  Bwora  to  by  the  land-own- 
er, "could  have  no  weight  In  determining 
the  value  of  the  property  in  queetlon,  in- 
competentln  fact  forthat  pnrpuee,  thouj^h 
perhaps  admiaslble  to  tend  to  contradict 
his  testimony  In  chief."  The  elementary 
authors  state  the  rale  In  varied  and  qnaU- 
fled  phraseology.  In  Lewis,  Em.  l)om. 
S  448,  It  is  thns  stated :  "The  assessment 
of  property  for  taxation  being  made  lor 
another  purpose,  and  not  at  the  instance 
of  either  party,  and  not  usually  at  the 
market  value  of  the  property,  Is  not  ad- 
missible as  evidence  of  value  tu  condemnor 
tion  proceedings ;"  citing  Ball  way  Co.  v. 
Eddy,  42  Arte.  &27,  and  Brown  v.  BiOlroad 
Co.,  5  Gray,  35.  In  the  first  cora.  it  waa 
held  not  to  be  error  to  exclude  from  the 
Jury  the  valuation  of  the  land  made  by 
the  assessor  tor  the  purposes  of  taxation 
on  the  ground  that,  being  made  for  a  dif- 
ferent purpose.  It  ia  not  a  fair  criterion  of 
its  market  value ;  and  In  the  second  case 
the  court  says:  "It  Is  also  questionable 
whether  any  valnation  made  for  the  spe- 
cial purpose  of  taxation,  and  that  some 
years  previously  to  the  assessment  of 
damans  by  thejury,  could  be  a  useful  or 
proper  cdd  to  the  ]ui7  tn  fixing  the  value 
of  the  land,  or  the  damages  sustained  by 
the  petitioner  on  the  location  of  theroad." 
Ws  have  fully  mentioned  these  various 
statements  of  the  principle  tor  the  reason 
thatoar  attention  has  been  called  to  them 
as  sustaining  tiie  legal  proposition  of  the 
charge,  and  for  the  further  reason  that, 
under  our  mode  of  assessment,  we  cannot 
adopt  the  rule  as  thus  stated,  though  no 
case  has  been  found  expressly  asserting 
the  competency  of  theown(*'s  sworn  re- 
turn as  independent  evidence  of  values. 

By  the  revenue  law,  every  person  liable 
to  taxation  Is  required  to  render  to  the 
assessor  all  the  items  of  property,  and  the 
value  of  each  item,  upon  which  he  la  lia- 
ble to  he  taxed.  From  this  list  the  as- 
sessor makes  out  the  assessment,  on  which 
the  tax-payer  Is  required  to  subscribe  an 
affidavit  that  the  list  returned  by  him  to 
the  assessor  "contains  a  full  and  true 
statement  of  the  property  and  other  sub- 
jects of  taxation  with  which  he  Is  charge- 
able, and  of  the  value  thereof."  Code, 
99  470-486.  The  value  to  be  stated  Is  the 
market  value  in  money.  It  Is  true  the  as- 
sessor Is  not  bound  by  the  owner's  valua- 
tion, but  may  himself  ascertain  and  de- 
termine the  value  according  to  his  best 
jndffment,  from  Information,  Inspection, 
or  otherwise;  but  the  owner  is  required 
In  the  first  Instance  to  return  a  verified 
valuation.  A  unlveraal  rule  Is  that  the 
admissions  and  declarations  of  a  party 
are  admissible  In  evidence  against  him .  On 
this  rule  it  has  been  held  thut  the  declara- 
tions of  the  owner  as  to  the  value  of  the 
)and  are  competent  as  independent  evi- 
dence against  him  In  condemnation  pro- 
ceedings,—as  evidence  bearing  upon  the 
value  of  the  property.  Ballroad  Co.  v. 
Banck,  78  Fa.  St.  464;  Power  v.  Ballroad 
Co.,56Ga.4n. 

In  Mills  on  Eminent  Domain,  9  1~2,  the 
author  states  the  rule  as  follows:  "The 
valuation  made  by  the  ELSneHsor  for  pur> 
poses  of  taxation  Is  not  admissible  In  evi- 


dence, the  determination  of  value  having 
been  made  for  a  different  purpose.  Nor  is 
the  return  made  by  the  owner  conclusive 
upon  blm.butis  perhaps admlselbleto  con- 
tradict his  evidence  in  chief;"  which  im- 
plies that  Its  admissibility  Is  questionable. 

That  the  valuation  made  by  the  assessor 
lor  purposes  of  taxation,  in  which  the 
owner  does  not  participate,  is  inadmissi- 
ble, is  unqaestionably  correct,  on  well-set- 
tled  principles.  But  we  are  unable  to  dis- 
cover any  sound  reanon  or  principle  on 
which  It  can  be  held  that  the  owner's 
sworn  valuation  of  the  land,  for  whatever 
purpose  made.  Is  Incompetent  as  Inde* 
pendent  evidence  of  value  against  him ; 
whylt  should  be  regarded  an  exception  to 
the  genwal  rule.  The  compensation  to 
which  he  Is  entitled,  or  the  amount  ot 
damages  which  be  will  sustain.  Is  the 
question  Involved  in  such  cases,  and  a  ma- 
terial element  of  the  damages  is  the  differ- 
ence between  the  value  of  the  land  before 
the  right  of  way  is  taken,  and  its  value 
after  being  taken.  If  his  unsworn  deo 
larations  and  admissions  are  admissible 
against  him,  certainly  his  estimate  of  the 
value,  made  under  the  solemnity  of  an 
oath.  Is  equally  admissible  as  a  declara- 
tion or  admission.  Such  valuation  Is  not 
conclusive  upon  him,  but  dependent  for 
Its  weight  upon  the  circumstances. 

The  court  erred  In  giving  the  charge. 

Beversed  and  remanded. 

Gbobqia.  Pac.  Bt.  Co.  v.  Pbofst. 
(Supreme  Court  of  Alabama.  Ajsril  17, 188IL> 

PBBSONAZ,  IKJUBIIB  —  If BGLIQIKOB — AEOUiaHU* 

TivB  Ikstedotiok— Sbcoxdabt  Bvidbkcb. 

1.  Parol  OTkienoe  of  the  purport  of  printed 
rules  for  brakemeu  carried  on  trarDS  waa  properiy 
rejected  whan  the  absence  of  the  printed  ndes 

was  not  accounted  for. 

2.  The  following  charge  was  properly  rejected 
as  argumentative:  *'If  you  believe  the  evidenceln 
this  case,  you  are  bound  to  believe  that  the  defend- 
ant's servants  in  charge  of  the  train  were  compe- 
tent and  fit  to  perform  their  respective  duties,  and 
you  cannot  consider  arguments  of  oo ousel  for  the 
plalntiffto  the  contrary.  ** 

8.  The  following  charge  was  properly  rejected 
as  argumentBtive :  "In  this  case  there  is  no  com- 
plaint that  any  of  the  crew  on  the  train  were  la- 
competent  or  unflt  for  the  positions  they  occupied; 
and  you  cannot  consider  any  testimony,  or  any  ar- 
guments of  counsel,  bearing  on  that  matter, " 

4.  The  fact  tbat  there  was  only  one  brakeman 
on  a  train  of  ten  loaded  cars,  and  tbat  only  one 
brake  was  applied  while  it  was  being  let  down  a 
steep  grade  to  make  the  coupling.  In  doing  which 
plaintiff  was  injured,  was  suflldent  evidence  to  go 
to  the  jury  on  the  question  of  detntdant*s 
gence. 

5.  Where  Issue  was  joined  on  an  insntBcient 
count,  which  had  not  been  demurred  to,  and  there 
was  evidence  to  warrant  a  finding  of  its  truth,  the 

glaintiff  was  entitled  to  verdict  and  judgment 
lereoD,  end  the  judgment  will  not  be  reversed  <m 
a  mere  assignment  of  error. 

Appeal  from  circuit  court,  Fayette  coun- 
ty ;  S.  H.  Spratt,  J  udge.  For  former  re- 
ports, see  4  South.  Bep.  711,  and  8  Sooth. 

Bep.  7G4. 

The  case  as  presented  by  the  record  on 
this  appeal  Is,  briefly,  that  the  plaintiff 
was  night  watchman  for  the  defendant, 
the  Georgia  Pacific  Railroad  Company,  at 
Patton  Mines,  an<l  had  bonrded  the  train 
the  morning  of  the  aceldeat,,  voluntarily, 
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for  the  purpone,  as  he  says  his  habit  was, 
to  go  down  to  hla  home,  at  Millport,  to 
set  his  breakfast.  After  boarding  the 
train,  plaintiff  says  he  was  persuaded  by 
the  conductor  to  take  the  place  uf  n  sick 
brakeman,  by  ottering  to  him  the  pay  of 
both  brakeman  and  switchman.  Atter 
reaching  a  station  about  10  miles  distant 
from  Patton  Hlne8>  the  plalntlfl  received 
the  injarycomplained  of  while  attempting 
to  couple  a  box-car  to  a  coal-car.  Addi- 
tional facts  are  shown  In  the  opinion. 
The  second  and  fourth  charges  are  as  fol- 
lows: (2)  **If  you  believe  the  evidence  in 
this  case,  you  are  bound  to  believe  that 
the  defendant's  servants  in  charge  of  the 
train  were  competent  and  fit  to  perform 
their  reepectlTe  duties,  and  yon  cannot 
consider  arguments  of  counsel  tor  the 
plaintiff  to  the  contrary."  (4)  *In  this 
case  there  Is  no  complaint  that  any  of  the 
crew  on  the  train  were  Incompetent  or  un- 
fit tor  the  positions  they  occupied;  and 
you  cannot  consider  any  testimony,  or 
any  arguments  of  counsel,  bearing  on  that 
matter.  ** 

JameaWeatberbj-anH  MeOuireA  ColUar, 
tor  appellant.  NeamHb  Jt  Sanibnit  tor  ap- 
pellee. 

Stone,  C.  J.  One  of  the  defenses  in  this 
case  was  contributory  negligence.  In 
malntraance  of  that  defense,  it  was  at- 
tempted to  be  shown  tiiat  one  of  the  rules 
of  running  the  trains  of  the  defendant  cor- 
poration was  that  car  coupling  should 
not  be  done  with  the  hand,  but  with 
coupling-sticks  kept  on  Its  trains  tor  the 
purpose;  that  these  rules  were  printed, 
and  carried  on  Its  trains;  and  that  plain- 
tiff had  knowledge  of  that  rule,  he  having 
read  the  book  of  rules.  A  witness  was 
asked  If  there  was  not  such  rule;  and,  on 

groof  that  the  roles  ba^  been  printed  in 
ook  form,  which  was  neither  produced, 
nor  its  absence  accounted  tor,  the  testi- 
mony was  objected  to,  and  he  was  not  al- 
lowed to  testify  to  its  contents.  It  is  con- 
tended for  appellant  that  this  question 
arose  collaterally,  and  that  therefore  the 
rule  requiring  the  production  of  the  best 
evidence  does  not  apply.  3  Brick.  Dig.  p.  439, 
{486.  We  do  not  so  regard  the  question. 
Plaintiff's  negligence,  contributing  proxU 
mately  to  the  injury  complained  of,  was 
the  Issue  raised  by  the  pleadings;  and  any 
fact  tending  directly  to  establish  it  could 
not  be  regarded  as  merely  collateral  to 
the  main  Inquiry.  A  knowing  disregard 
of  so  wholesome  a  rule,  and  the  adoption 
of  one  more  perilous,  would  be  negligence, 
—the  leading  factor  In  the  defense  set  up. 
There  was  no  error  In  rejecting  this  testi- 
mony. 

This  Is  the  third  appeal  In  this  cause.  83 
Ala.  618,  3  South.  Bep.  764.  and  85  Ala.  203, 
4  South.  Rep.  711.  The  first  three  counts 
of  the  complaint,  as  shown  In  the  present 
record,  have  been  heretofore  passed  on, 
and  each  pronounced  sufficient.  They  are 
not  questioned  on  this  appeal.  We  have 
also  held  that  when,  In  running  a  train 
on  a  railroad,  one  of  the  brakeraen  falls 
sick,  thus  reducing  the  force  below  the 
requisite  standard  fur  safely  handling  the 
train,  "  there  must  be  discretion  and  au- 
thority somewhere  to  supply  the  place  of 


disabled  or  missing  servants,  and  do  one 
could  exercise  this  power  so  well  or  so  pru- 
dently as  the  conductor  In  charge  of  the 
train.  We  will  therefore  treat  the  plain- 
tiff as  the  lawfully  employed  servant  of 
the  company."  When  the  case  was  first 
before  ns,  It  was  not  questioned  that  one 
ot  the  regniar  brakemen  on  the  train  was 
sick,  and  that  plaintiff,  Propst,  waa  dis- 
charging the  duties  of  brakeman  at  the 
request,  or  under  the  command,  of  the 
conductor.  On  the  second  trial  the  proof 
was  much  less  full  on  the  question  of 
plaintiff's  employment  by  the  conductor, 
and  we  held  that  It  was  insufilclent  to 
prore  the  averment  that  be  had  been  bo 
employed.  On  the  third  or  last  trial  the 

Eroof  on  this  subject  woa  mnch  fuller,  both 
J  plaintiff  and  other  witnesses  introduced 
by  him.  It  fully  Justified  the  submission 
of  the  question  to  the  Jury  as  one  of  the 
disputed  facts  to  be  passed  on  by  them. 
When  this  case  returned  to  the  circuit 
court  after  the  second  reversal,  a  fourth 
count  wfM  added  to  the  complaint,  on 
which  issue  was  joined  witboat  testing  Its 
legal  sufficiency  by  demurrer.  The  last 
trial  was  had  on  the  complaint  containing 
four  counts,  and  the  defendant's  plea  of 
not  guilty,  and  negligence  on  the  part  of 
plaintiff  contributing  proximately  to  the 
Injury  complained  of. 

The  only  errors  assigned  In  this  case  are 
the  several  refusals  of  the  court  to  give 
the  charges  numbered  1,  2,  S,  4,  and  14, 
written  uut  aud  asked  by  d^mdant. 

Charges  2  and  S  were  properly  refused 
because  they  are  argumentative,  If  on  no 
other  ground.  Cleveland  v.  State,  86  Ala. 
J,  5  South.  Rep.  426;  HuBsey  v.  State.  M 
Ala.  84,  5  South.  Rep.  484;  Perry  v.  State, 
87  Ala.  30,  6  South.  Bep.  426;  Ballroad  Co. 
V.  Hall,  87  Ala.  708,  6  South.  Bep.  277; 
Hughes  V.  Anderson,  68  Ala.  280. 

In  charge  14  the  court  was  asked  to  in- 
struct the  Jury  that  they  conld  not  find 
tor  the  plaintiff  on  the  second  count.  The 
Import  of  this  charge,  if  given,  would  have 
been  a  declaration  by  the  court  that  there 
waa  no  testimony  before  the  jnn'  author- 
iclng  a  verdict  on  that  connt.  This  cotmt 
charges  that  plaintiff  had  sustained  the 
Injuries  he  complained  of "  by  reason  of  de- 
fendant's negligence,  carelessness,  and  fail- 
ure to  have  upon  said  train  a  sufficient 
number  ot  competent  and  skillful  brake- 
men  and  servants  to  operate  and  manage 
the  same."  The  testimony  is  that  at  the 
time  of  the  Injury  only  one  brakeman  was 
in  tact  on  the  train,  that  the  train  waa  be< 
Ing  let  down  a  descending  grade  in  order 
that  a  box-car  at  the  foot  of  the  descent 
might  be  coupled  to  It,  and  that  In  at- 
tempting to  make  this  coupling  the  plain- 
tiff received  his  Injuries.  All  the  wltufsses 
who  speak  on  the  subject  testify  that  In 
backing  a  train  to  a  stationary  car  for 
coupling  purposes  the  movement  should 
be  slow  and  cautious.  The  engineer  him- 
self testified  to  this  effect,  and  common 
knowledge  and  common  observation  go 
far  to  corroborate  this  view.  The  testi- 
mony tends  to  show  that  only  one  brake 
was  applied  to  check  the  speed  and  mo- 
mentum of  the  ten  loaded  care;  and  both 
plaintiff  and  Ferguson,  in  their  testimony, 
testify  in  substance  that  the  i^iovement  of 
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the  descending  train  was  rapid,  and  tbat 
the  concuBsiun  with  the  stationary  car 
was  very  lorcelul.  This -testimony,  If  be- 
lieved, tended  to  show  that  the  violent 
cuncutHiion  of  the  inovlns  train  with  the 
stationary  car  was  caused  either  by  the 
defendant's  n^ltj^ence,  carelessness,  or  In- 
Buf&cient  number  of  sklUfol  brakemra  and 
employes,  or  by  some  one  or  more  of  these 
HKenclee ;  and  we  cannot  say  there  was  no 
testimony  which  authorised  the  Jury  to 
And  tor  the  plaintiff  on  the  second  count. 

The  fourth  charge  requested  the  court 
to  Instruct  the  Jury  that  they  could  not 
find  a  verdlctf or  tfaeplaintllf  on  the  fourth 
count  of  the  eomplamt.  The  sabstauce  of 
the  complaint  set  forth  In  tbat  count  Is 
that  "the  said  locomotive  was  moved 
backwards  with  BQch  rapidity,  and  want 
of  care  and  caution,  [that]  said  standing 
car  was  hit  with  so  much  or  unusual  force 
and  violence  that  thedraw-heada  attached 
were  driven  back,  whereby  plaintiff's  aim 
was  exposed,  and  eaugbt  between  the 
bumpers  or  dead-wood»  •  •  •  which 
bruised,  crushed,  and  permanently  dis- 
abled plalntin's  right  arm ;  •  •  •  that 
the  injury  and  wrongs  aforesaid  were  suf- 
fered by  reason  of  the  engineer,  who  was 
an  employe  of  said  defendant,  all  of  which 
wrongs  and  Injuries  defendant  could  and 
ought  to  have  avoided  by  the  exercise  of 
reasonable  care  and  diligence."  It  may 
be  that  this  count  is  Imperfect,  and  falls 
to  set  forth  with  sufficient  particularity  of 
averment  a  substantial  cause  of  action. 
That  could  have  been  raised  by  demurrer, 
but  It  was  not.  Issue  was  Joined  on  it; 
and,  If  there  was  testimony  which  author- 
ized the  jury  to  find  its  truth,  tlie  plaintiff 
was  entitled  to  a  verdict  and  Judgment  on 
It,  which  this  court  will  not  reverse  on  a 
mere  assignment  of  error.  It  could  only 
be  cured,  if  at  all,  where  there  are  good 
counts,  as  in  this  case,  by  a  motion  for  a 
repleadermade  lu  the  court  below.  Muilfi;e 
V.  Treat,  57  Ala.  1 ;  Irion  v.  Lewis,  56  Ala. 
190;  Ex  parte  Pearce,  SO  Ala.  195.  What 
we  have  said  In  reference  to  the  second 
count  shows  there  was  testimony  on 
which  the  Jury  could  find  for  the  plaintiff 
ffp  the  fourth  count. 

The  flrat  Instruction  asked  was  the  gen- 
eral charge  In  favor  of  the  dftfendant.  Our 
rulings  In  reference  to  tlie  second  and 
fourth  counts  are  decisive  of  this  question. 
Whenever  the  proof  authorl«w  a  verdict 
for  the  plolntUt  on  one  or  more  of  the 
counts  In  bis  complaint,  it  need  scarcely 
be  said  the  general  charge  in  favor  of  d& 
tendant  cannot  be  ^ven. 

Affirmed. 

Deoatdb  Charcoal  Cseuical  Works  v. 

MOSBB. 

(Supreme  Court  of  Alabama.  April  SB,  1B80.) 

JVDSIUKT  LiBSh- CONSTBUOnOir  OT  StATDTB. 

Act  Feb.  28, 18S7,  {note  to  Code  Ala.  fi  3891,) 
provides  that,  when  a  certified  oopy  of  the  record 
of  a  judgment  or  decree  for  the  payment  of  money 
Is  filed  and  registered  In  the  offlce  of  the  probate 
judge  of  an;  county,  such  judgment  or  decree 
■'shall  be  a  lien  upon  all  the  property  of  the  defend- 
ant in  Bucfa  oonnty  whioh  £b  subject  to  levy  and 
sale  under  execnUon ;  aod  auoh  lien  shUl  coatinae 
for  10  years  from  the  date  of  aooh  regislratlon,  ** 
Beld  that,  where  a  Judgment  creditor  inatruoted 


the  clerk,  the  day  after  judgment  was  rendered, 
to  withhold  execution  until  further  order,  and  the 
same  day  filed  and  registered  a  certified  record  of 
the  judgment,  the  Ueo  of  the  judgment  was  pre- 
served paramount  to  that  of  a  levy  under  a  judg- 
ment obtained  after  euoh  filing  and  registry. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  Hcbbabd,  Judge. 

Marks  A  Mnsaie,  for  appellant.  Arrinfp- 
toD  &  Gr&haai,  for  appellee. 

Stone,  C.  J.  The  question  In  this  case 
Is,  which  of  two  executions  had  the  para- 
mount Hen  on  certain  goods  and  chattels^ 
the  property  of  the  Montgomery  Furnace 
ft  Chemical  Company,  a  corporation ;  said 
corporation  aDdcbattelshavlnKtheirs/tfis 
and  place  of  business  in  Montgomery 
county,  Ala  ?  The  Decatur  Charcoal  Chem- 
ical Works  recovered  a  Judgment  In  the  cir- 
cuit court  of  Montgomery  county  against 
the  Montgomery  Furnace  &Chemical  Com- 
pany on  June  18, 1888.  At  the  nKiaest  of 
the  president  of  the  Montgomery  Furnace 
ft  Chemical  Company,  the  attorney  for  the 
Decatur  Charcoal  Chemical  Works  in- 
structed theclerk  not  to  issue  execution  on 
said  Judgment  until  further  orders.  On 
the  day  the  execution  was  stayed,  June  19, 
1888,  the  attorney  for  plaintiff  obtained 
"a  certified  transcript  of  said  Judgment," 
and  on  that  day  had  it  "duly  recorded  In 
the  probate  court  of  Montgomery  coun- 
ty, Ala.,  In  full  compliance  with  the  law 
nt  this  state,  approved  on  February  28, 
1887,  entitled  'An  act  to  provide  for  the 
registration  and  lien  of  judgments  and 
decreesfor  thepayment  otmoney."*  After 
June  19, 1888,  but  during  the  same  term  of 
the  court,  the  Montgomery  Iron-Works, 
a  corporation,  recovered  a  judgment 
against  the  Montgomery  Furnace  ft  Chem- 
ical Company,  and  sued  out  execution, 
which  was  levied  upon  the  said  chattels  of 
the  Montgomery  Furnace  &  Chemical  Com- 
pany. Before  the  sale  under  this  levy  an 
execution  was  Issued  on  the  said  Judgment 
in  favor  of  the  Decatur  Charcoal  CLemical 
Works,  which  was  also  levied  by  the  sher- 
iff on  said  chattels.  The  chattels  or  goods 
were  a^lvertlsed  and  sold  under  both  ex- 
ecutions. The  proceeds  of  the  sale  were 
less  than  the  amount  of  the  two  execu- 
tions. The  Judgment  In  favor  of  the  Mont- 
gomery Iron-Works  had, in  the  meantime, 
become  the  property  of  H.  C.  Moses  by 
transfer.  The  sheriff,  having  lu  his  hands 
the  money,  proceeds  of  the  fiale  of  said 
goods  and  chattels,  and  each  execution 
creditor  claiming  the  paramount  lien,  re- 
ported the  facte  to  the  court  from  which 
the  executions  Issued,  and  prayed  the 
court's  instructions  as  to  the  proper  dls- 
burBt;meut  of  the  money.  The  court  de- 
cided that  Moses,  transferee  of  the  Judg- 
ment recovered  by  the  Moutgomery  Iron- 
works, had  the  paramount  lioi,  and  was 
entitled  to  be  first  paid.  The  present  ap* 
peal  Is  from  that  Judgment. 

Underthe  provisiousof  tfaestatute  (Sees. 
Acts  1S86-S7,  p.  99;  Code  1886,  p.  635,  note) 
It  wasdeclared"tbat  theplutntiff orowner 
of  any  Judgment  or  decree  rendered  by 
any  court  of  record  for  the  payment  of 
money  may  file  in  the  office  of  the  Judge  of 
probate  oi  any  county  la  this  state  a  cer- 
tificate of  the  clerk  or  register  of  the  court 
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by  which  aach  Judgment  or  decree  was 
rendered,  showing  the  court  which  ren- 
dered theaame,  the  amount  anddate  there- 
of, and  the  amonut  of  coats,  the  nauies  of 
the  parties,  and  the  names  ol the  plaintiff's 
attorney,  which  certificate  shidl  be  rejfia- 
tered  by  the  Judge  of  probate  of  sacbcoao* 
ty  In  a  booktobelcept  byhlm  forthat  pur- 
pose, which  renter  shall  also  show  t&e 
date  of  Jlllng,  and  the  name  of  the  owner 
of  such  Judgment  or  decree.  And  every 
judgment  or  decree  so  filed  and  registered 
shall  be  a  Ilea  upon  all  the  property  of 
the  defendant  In  such  county  which  is  snb- 
Ject  to  levy  and  sale  under  execution ;  and 
such  lien  ahall  continue  for  ten  j'ears 
from  the  date  of  such  registration.  Be- 
fore the  enactment  of  this  statute.  Judg- 
ments were  not  liens  under  ourlaws,  either 
on  real  or  personal  property.  The  lien  at- 
tached only  when  execution  was  placed  in 
the  hands  of  the  sheriff,  and  it  extended 
only  to  property  In  the  county  In  which  the 
fiheriff  held  execution ;  and  if,  after  acquir- 
ing a  lien  by  placing  execution  in  the  hands 
of  the  sheriff,  a  term  of  six  months  was 

f>ermitted  to  elapse  during  which  the  sher- 
tt  had  no  execution,  the  lien  would  be  lost. 
Code  1886,  5  2894;  8  Brick.  Dig,  p.  451,  9  36 
et  eeq.  In  the  absence  of  the  statute  ap- 
proved February  28, 1887,  there  can  be  no 
question  that  the  stay  of  execution  or- 
dered and  granted  In  the  case  of  the  Deca- 
tur Charcoal  Chemical  Works  would  bare 
had  the  effect  of  giving  to  the  later  Judg- 
ment and  execution  a  paramount  lien  on 
the  goods,  and  on  the  money  for  which 
they  were  sold.  This,  on  the  principle 
that  a  party  who  thus  wrests  the  process 
of  the  court  from  its  legitimate  purpose 
and  office  Is  conclusively  preBnmed  to  in- 
tend thereby  to  favor  and  aid  the  Judg- 
ment debtor;  and  such  act  la  a  fraud  on  a 
Junior  execution  creditor  which  gives  the 
latter  a  paramount  Hen.  Patton  v.  Hay- 
ter,  15  Ala.  18 ;  Bank  t.  Broughton,  Id.  127 ; 
Albertson  v.  Goldsby.  28  Ala.  711;  Freem. 
Ex'na.S  206.  Whatwasthepurposeof  that 
«tatute,  and  has  it  cfaanged  the  rule  as  to 
voluntary  stay  of  execution  by  the  plain- 
tiff? There  was  a  time  when,  under  our 
fitatutea,  Judgments  rendered  by  courts  of 
record  fixed  a  lien  on  the  real  estate  owned 
by  the  defendant,  if  situated  anywhere  in 
the  state  of  Alabama;  and  that  Hen  did 
not  depend  for  its  creation  or  vitality  on 
the  issue  of  an  execution,  or  the  placing  of 
it  in  the  hands  of  the  sheriff.  It  was  a 
judgment  lien.  1  Brick.  Dig.  899.  This 
prlnclplehad  exceptions ;  suffering  tfaejudg- 
ment  to  become  dormant  being  one  of 
them.  Another  exception  was  that  If  the 
plaintiff  in  such  Judgment  atayed  execu- 
tion, this  act  of  ble  was  constructively 
fraudulent  as  against  a  Junior  judgment 
creditor,  and  subordinated  his  lien  to  that 
of  the  latter.  Patton  v.  Hayter,  15  Ala. 
18.  This  continued  to  be  the  law,  and  this 
its  Interpretation,  as  affecting  Judgment 
liens  on  real  estate,  until  the  statute  was 
changed  by  the  adoption  of  the  Code  of 
1852,  January  17, 1S53.  Rincethattime  the 
rule  has  prevailed  as  to  both  apeciea  of 
property  which  theretofore  prevailed  In 
reference  to  personalty;  that  la, there  was 
no  lien  until  execution  was  placed  In  the 
hands  of  the  sheriff,  and  the  lien  was  con- 


fined to  the  county  in  which  It  was  so 
placed.  1  Brick.  Dig.  p.  900,  SS  117,  148. 
And  thia  Hen  would  be  lost  It  there  wns  a 
lapse  ul  an  entire  term.  Code  1886.  §  2894 ; 
CbUds  V.  Jones,  60  Ala.  852;  Mathews  v. 
Insurance  Co.,  76  Ala.  85.  So.  U  execution 
was  stayed  by  order  of  the  plaintiff,  this 
gave  to  a  Junior  execution  not  ao  stayed 
a  paramount  lien.  Before  the  statute  of 
February  28, 1887,  if  plaintiff  In  a  Judgment 
desired  to  secure  a  Hen  In  any  county  on 
property  owned  hi',  or  Hkely  to  accrue  to, 
the  defendant  In  that  county,  the  only 
course  open  to  him  was  to  sue  out  execu- 
tion, and  place  it  in  the  hands  of  the  sher- 
iff of  that  county,  and,  by  sncceesive  is- 
sues, to  keep  process  in  his  hands  "with- 
out the  lapse  of  an  eutireterm.**  Allowing 
Buch  lapse  to  intervene  was  a  loas  of  the 
Hen  to  him ;  cuid  If,  after  ao  placing  or  re- 
newing his  execution,  he,  by  any  positive 
act  or  direction  of  hia,  caused  -the  execu- 
tion to  be  auapended  or  held  up,  and  dur- 
ing BUch  auspeuelon  anoth«r  execution  on 
another  Judgment  waa  placed  In  ttiehanda 
of  the  aheriff  for  levy,  this  would  have 
transferred  the  priority  of  Hen  to  the  ex- 
ecution last  placed  iu  the  hands  of  the 
Bheriff.  Was  it  the  purpoae  of  the  act  of 
1887  to  place  the  Hen  of  a  recorded  Judg^ 
ment  on  the  same  aolld  basis  as  that  of 
a  recorded  mortgage,  and  that  tor  a  term 
of  10  years?  And  has  a  Junior  creditor 
with  an  execution  no  redress  Insuch  case? 
If  so,  it  requires  no  stretch  of  imagination 
to  suppose  a  case  In  which  a  falling 
debtor  may  secure  to  himself  a  very  lonfc 
term  of  enjoyment  of  bis  property,  and 
keep  hIa  other  creditorsat  bay.by  ttaeklnd 
Indulgence  and  favoritism  of  the  one  cred- 
itor who  acquired  the  first  lien. 

Iu  reply  to  ttalfl  phase  of  the  aisnment. 
It  is  urged  that  the  Junior  execution  Cred- 
itor can  coerce  the  holder  of  the  older  lien 
to  enforce  It,  and  thus  secure  to  himaelf 
what  may  remain  after  satisfying  the  re- 
corded Judgment.  Under  what  principle 
of  law  can  the  coercion  be  effected?  The 
statute  makea  no  provision  lor  It;  and,  if 
we  treat  the  question  as  a  parallel  to  the 
right  of  a  Junior  mortgagee  against  the 
senior.  It  furnishes  no  solution  of  the  qu4^ 
tlon.  A  Junior  mortgagee  cannot  compel 
the  senior  mortgagee  to  foreclose.  Kelly 
V.  Longshore,  78  Ala.  203.  If  the  record  of 
the  Judgment  preserves  a  Hen,  notwith- 
standing the  stay  of  execution,  we  can 
conceive  of  no  very  clear  or  safe  remedy 
left  to  the  Junior  execution  creditor.  He 
can,  perhaps,  sell  the  property  subject  to 
the  older  lien,  but  it  need  scarcely  be  said 
that  such  sale  would  not  promlae  encour- 
aging results,  and  complicating  and  em- 
barrassing difflcultiee  would  probably 
arise,  respecting  the  safe  custody  of  the 

gersoual  property  so  sold,  until  it  might 
e  wanted  In  satisfaction  of  tlw  recorded 
Judgment  Hen.  The  right  of  a  Junior 
mortgagee  to  redeem  from  a  senior  mort- 
gagee, and  then,  tacking  them  together,  to 
foreclose  both  mortgages,  is  an  equitable 
principle,  and,  If  not  agreed  to  by  the 
senior  mortgagee,  can  only  be  enforced  In 
equity.   Can  this  equitable  doctrine  be  ap- 

{ tiled  to  the  adjustment  of  the  atatutory 
ien  created  by  the  reglatration  of  a  Judg- 
ment? We  have  indu^ped  Intiiese  r^eo- 
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tlonfl  for  the  purpose  of  aho^In^  what 
exubarraasing  Inqalries  will  probably  re- 
volt from  tbe  Interpretation  contended  for, 
namely,  that  a  recorded  Jndfzrment  fastens 
a  !len,  which  a  stay  of  execution  by  plain- 
tiff's order  does  not  Impair.  But  how  can 
we  escape  this  Interpretation?  The  stat- 
ute In  expresB  terms  declares  thata  "Jade* 
ment  or  decree  so  filed  and  registered  shall 
be  a  lien  upon  all  the  properly  of  the  de- 
fendant In  such  county  which  la  subject  to 
levy  and  sale."  It  makes  no  mention  of 
execution,  and  wo  cannot  hold  that  execu- 
tion In  the  hands  of  the  sheriff  was  intend- 
ed to  be  one  of  the  conditions  of  the  Hen. 
To  BO  hold  would  not  only  be  In  the  teeth 
of  the  statute,  but  would  show  that  tbe 
statute  11»elf  Is  redundant  and  meanlnjf- 
less ;  for.  If  execution  In  the  hands  of  the 
sheriff  Is  necessary  to  tbe  lien,  then  regis- 
tration is  not  necessary,  for  the  execution 
^ves  the  Hen  without  the  registration, 
we  cannot  give  the  statute  any  operation 
unless  we  hold  that  It  vraa  intended  to 
take  the  place  and  have  tbe  effect  of  an 
«xecntlon  In  the  hands  of  the  sheriff,  as  an 
Instrumentality  of  creating  and  preserv- 
ing a  Hen,  and  we  consequently  so  hold. 
Malr  V.  Leitch,  7  Barb.  841.  The  instruc- 
tion not  to  Issue  execution  cannot  vary 
the  question,  lor  the  statute  clearly  con- 
templated that  there  shall  be  no  execu- 
tion. It  would  be  stngalatly  absurd  to 
bold  that  giving  directions  to  do,  or, 
rather,  not  to  do,  precisely  what  the  stat- 
ute contemplates  shall  not  be  done,  works 
a  forfeiture  of  aU  benefits  secured  by  the 
statute;  In  Other  words,  that  giving  di- 
rections to  conform  to  what  the  statute 
contemplates,  wurks a  forfeitureof  all  ben- 
efit under  It.  It  was  by  force  of  the  stat- 
ute that  an  execution  In  the  hands  of  tbe 
sheriff  operated  a  Hen  on  the  property 
of  the  defendant  situated  in  the  county. 
It  Is  by  virtue  of  tbe  act  of  February  28, 
lS87,that  registration  ofa  Judgment  takes 
the  place  of  that  Hen  to  some  extent.  A 
lien  given  by  statute  can  be  modified  or 
taken  away  by  statute.  1  Brick.  IHg.  p. 
900,  S  144. 

The  novdty,  If.not  tbe  intricacy,  of  the 
question  presented,  and  the  abuses  and 
wrongs  of  which  the  act  of  February  28, 
18S7,maybe  made  the  possible  Instrument, 
have  caused  us  to  consider  it  more  at 
length  than  may  seem  to  have  been  neces- 
sary. Possibly  the  act  Is  tuo  sweeping 
In  Its  terms.  Possibly  It  would  best  sub- 
serve the  end  In  view,  and  rob  the  statute 
of  Its  power  to  oppress,  if  it  should  be 
made  the  duty  of  the  plaintiff  In  the  re- 
corded Judgment  to  proceed  at  once  to  en- 
force hlajudgment,  whenever  ajuniorjudg- 
ment  creditor  has  execution  in  the  hands 
of  the  sheriff  for  levy  and  collection,  with 
a  provision  that,  if  he  fall  to  do  so  before 
such  sale  made,  the  lien  of  the  Junior  Judg- 
ment creditor  wUl  prevail  over  his.  This, 
however,  is  a  question  for  the  legislature, 
not  for  as.  In  the  case  we  have  In  hand 
therewas  no  actual  oppression, forthejun- 
ior  Judgment  creditor  was  not  delayed  In 
obtaining  a  sale  of  thegoods  levied  on,  both 
executions  being  In  the  sheriff's  hands  at 
the  time  of  the  sale.  We  need  not  and  do 
not  decide  that  there  would  be  no  remedy 
It  theplalntttt  Intheolder  Judgment  should 


faJl  to  enforce  his  claim,  after  execution  on 
the  Junior  Judgment  was  placed  In  the 
hands  of  the  sherlfl.  Nor  will  we  decide, 
if  there  had  been  such  failure,  which  cred- 
itor would  bave  bad  the  paramount  right 
to  the  money.  Campbell  v.  Spence,  4  Ala. 
548;  Bagby  v.  Reeves,  20  Ala.  427;  liBucas- 
ter  Y.  Jordan.  78  Ala.  107.  These  ques- 
tlons  are  not  before  us.  AU  we  decide  Is 
th&t,  on  the  admitted  facts  In  this  record, 
the  Decatur  Charcoal  Chemical  Works  baa 
the  prior  right,  and  is  entitled  to  be  first 
paid.  Beversed  and  rendered . 


Mtebs  v.  Conwat  &  Co. 
(Supreme  Court  ctf  Alabama.  April  38, 1690.) 
AssiannnT  for  Bbvs?it  or  Cbssitobs— Basia- 

VATIOH  or  EXBMPTIOKS. 

1.  AreserTsttonitf*aIllegal«Eeaqittou"ooii- 
talned  In  an  Bsslgumeiit  for  benefit  at  aredlton 
lenders  It  executory,  and  title  will  not  pass  m 
aghast  an  attachment  uatU  the  debtor's  ri^ht  of 
selection  of  exempt  property  has  been  exercised. 

S.  Clertcalerrorslaa  judgmentmaybeamend- 
ed  nuTic  3>ro  tune. 

Appeal  from  city  court  Of  Birmingham  ■ 

H.  A.  Sbabpb,  Judge. 

On  November22,18$7,M.  J. Mnllane.  who 
was  doing  business  under  the  firm  name  of 
M.  J.  MnUane  &  Co.,  ra:ecuted  a  deed  of 
asslimment  to  D.  F.  Myers  as  assignee  for 
the  benefit  of  all  his  creditors.  This  In- 
strument was  drawn  In  the  usual  form, 
with  the  following  additional  clause: 
"  But  the  party  of  the  first  part,  in  making 
this  assignment,  r^erves  to  himself  any 
and  all  exemptdons  to  which  he  Is  entitled 
under  the  laws  of  the  state. "  On  Novem- 
ber  29,  1887,  J.  M.  Conway  ft  Co..  tbe  plain- 
tiffs, caused  an  attachment  to  be  Issued  on 
the  stock  of  goods  belonging  to  M.  J.  Mnl- 
lane, and  which  had  been  assigned  to  My- 
ers. Thereupon  the  said  Myers  demanded 
of  the  sheriff  possession  of  said  stock  of 
goods;  and,  upon  the  sheriff's  refusal  to 
surrender  the  possession  thereof,  said  My- 
ers, as  assignee,  made  his  affidavit,  filed  a 
claim-bond,  and  Interposed  a  claim  to  said 
goods  as  assignee.  Upon  the  trial  of  the 
statutory  claim  suit,  the  court,  after  hear* 
ing  all  the  evidence,  gave  the  general  af- 
firmative charge  In  favor  of  the  plaintiff  in 
attachment,  to  which  tbe  claimant  duly 
excepted.  Judgment  was  rendered  for  the 
plaintiffs  in  attachment.  The  Judgment 
entry,  after  condemning  the  said  property 
to  the  satisfaction  and  paymrait  of  plain- 
tlffs' claim,  closes  vrith  the  phrase,  "tor 
which  execution  may  issue."  This  Judg- 
ment entry  was  made  February  14,  ISi^. 
On  Octobers,  1SS9,  the  plaintiffs  moved  to 
amend  the  Judgment  entry  nana  pro  tunc 
by  striking  out  the  words,  "for  which  ex- 
ecution may  Issue,"  and  Inserting  there- 
for the  words,  "  If  plaintiffs  shall  obtain 
Judgment  against  defendant. "  Tbe  court 
granted  the  motion,  and  the  Jodgmratt  en- 
try was  so  amended,  against  the  objection 
and  exception  of  the  claimant.  Tbe  claim- 
ant now  prosecutes  this  appeal,  and  as- 
signs the  gi^lQS:  of  the  general  cbarge  for 
the  plalntltts,  and  the  granting  of  theplalu- 
tifts^motlon  to  amrad  the Jadgment entry, 
as  error. 
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A.  A.  Colemao  and  R.  B.  Pearson,  for 
appellant.  MountJoy  A  Tomllnaon  aud 
Oamtt  Jk  UDderwoodt  for  appdlee. 

SoHBBTiLLS,  J.  The  qaeetton  la  whether 
the  asBlgnment  made  to  the  appellant  as 
traatee  for  the  benefit  of  the  creditors  of 
the  assizor  passed  the  title  of  the  goods 
before  the  levy  of  the  attachment.  The 
Instrument  Is  drawn  In  the  usual  form, 
with  the  addition  of  the  following  clause: 
"  But  the  party  of  the  first  part.  In  making 
this  assignment,  reserves  to  himself  any 
and  all  ezemptiona  to  which  he  Is  entitled 
nnder  the  laws  of  the  state. "  It  Is  shown 
that  the  merchandise  went  Into  the  pos- 
eesston  of  the  assignee  before  the  levy  of 
the  appellees'  attachment.  Does  the  clause 
above  stated  render  the  contract  execu- 
tory, so  as  to  prevent  the  vesting  ot  an  ab- 
solute title  In  the  trustee?  It  may  be  ad- 
mitted that  the  assignment  is  not  rendered 
fraudulent  by  reason  of  the  reservation  of 
the  assignor's  lawful  exemptions  from  the 
operation  of  the  transfer.  This  exempt 
Interest  is  one  not  liable  to  his  debts,  and 
no  prejudice  can  arise  to  creditors  by  Us 
retention,  if  eOected  in  a  mode  otherwise 
unobjectionable.  1  Amer.  &  Eng.  Cyclop. 
Law,  858.  note  1,  and  cases  cited;  Shirley 
V.  Teal,  87  Ala.  449 ;  Alley  v.  Daniel,  75  Ala. 
403.  The  point  ot  difficulty  does  not  lie  In 
this  feature  of  the  case.  It  arises  from  the 
effect  which  Is  exerted  apon  the  transfer  of 
title  by  proof  of  the  l^al  intention  of  the 
contracting  parties. 

We  do  not  see  any  solid  principle  on 
which  this  case  can  be  distinguished  from 
that  of  Block  t.  Maas,  65  Ala.  211.  There 
the  goods  In  controversy  were  tranirferred 
to  a  purchaser  by  bill  of  sale.  The  reser- 
Tatloa  made  by  the  vendor  was  In  these 
words:  "Reserving  and  excepting  the 
amount  of  $1,000  worth  of  said  merchan- 
dise, ♦  •  •  which  Is  hereby  selected  by 
me  •  •  •  as  exempt  to  me  under  the 
laws  ot  Alabama,  and  which  personal  prop- 
erty to  the  amount  of  f  1,000  is  not  hereby 
conveyed,"  transferred,  or  assigned.  This 
court  held  that  the  sale  was  executory, 
aud  the  title  ot  the  goods  remained  in  the 
vendor  until  the  selection  of  the  fl,000 
worth  ot  goods  had  been  made.  "When 
the  attachment  was  levied, "  say  the  court, 
"there  was  no  iudivlduallzing  the  goods 
the  vendor  would  select  and  retain  trum 
the  goods  which  would  pass  to  the  vendee. 
There  was  not  one  article  which  the  vendee 
could  claim  washis  property,  tree  from  the 
right  ol  the  vendor  to  retain  and  hold  It." 
There  Is  no  difference  lu  signification  and 
legal  effect  between  the  reservations  re- 
spectively incorporated  in  these  twg  In- 
struments,— the  one  in  that  case,  and  the 
one  in  this.  The  one  in  this  case  "re- 
serves^to  the  assignor  any  and  all  exemp- 
tions to  which  he  was  entitled  under  the 
laws  of  AlHbama.  "Reserve"  means  to 
keep,  to  hold,  to  retain.  The  declaration 
is  that  BO  much  ot  the  goods  as  the  law 
exempted  from  debts  should  be  taken  out 
of  the  operation  of  the  transfer,— should 
not  pass  by  It  to  the  assignee.  This  nec- 
essarily Implied  the  power  to  select  the 
designated  amount  from  the  bulk  or  mass 
assigned,  Just  as  the  debtor  could  do  In 
case  of  a  levy  on  his  property  under  execa- 


tion  or  attachment.  The  language 
reservation  made  In  Block  v.  Maas, 
211,  supra,  stripped  of  its  taul 
means  precisely  this,  and  nothing 
It  ia  equally  true  In  both  cases  that 
was  not  one  article  which  the  ven 
assignee]  could  claim  waB  bis  pn 
tree  from  the  right  of  the  vendor  to 
and  bold  it. "  This  power  of  the  ae 
to  put  his  hands  on  each  and  any 
found  among  the  transferred  goo( 
at  his  option  rescue  it  from  the  tr 
to  the  extent  of  $1,000  worth  in  v 
the  goods,  ia  the  weak  spot  In  the 
actlonthatvltlatesit.  It condnaivel 
onstratea  an  intention  that  the  ti 
shall  not  be  complete— shall  be  exe 
—until  the  exempted  goods  are  a 
from  the  entire  lot,  or  individual] 
aegregatlon. 

It  is  in  the  power  of  the  assignor 
nex  such  conditions  and  qualiflcati 
the  tiansferof  his  ownproiwrt^as  1 
see  fit,  taking  the  consequences  of  It 
upon  the  validity  of  the  InHtrument 
as  said  by  Belden,  J.,  in  Jessup  v. 
21  N.  Y.  168,  "he  annex  an  impropc 
ditlon,  the  court  must  pronounce  1 
signment  itself  void.  It  cannot  ho 
transfer  good,  and  disregard  the 
tion,  because  that  would  be  to  ti 
proper^  from  the  assignor  agalr 
will.  He  having  consented  to  pai 
his  title  only  upon  certain  conditio 
transfer  and  the  condition  must  st 
tall  together.  If,  therefore,  the  cot 
holds  the  assignment,  it  must  of  ne 
protect  and  enforce  the  terms  and 
tlons  upon  which  It  la  made.  **  The 
tion  annexed  in  the  present  caae  ia 
served  right  of  the  assignor  to  sel 
exemptions,  which  by  neceasary  ii 
tion  attaches  to  the  reservation  itsi 
without  which  this  reservation  w< 
futile,  and  of  no  effect.  This  con 
under  the  principle  settled  in  Bl 
Maas,  supra,  rendered  the  transact 
ecutory  until  the  selection  was  pei 
There  was,  in  this  view  ol  the  case, 
ror  In  tfae  court's  giving  the  general 
ative  charge  for  the  plaintiffs. 

The  error  in  the  Judgment  waa  c 
and  wan  properly  amended  Dane  pi 
by  the  city  court.  Gray  v.  Raib< 
Ala.  40;  Parker  v.  Wlmberly,  78  Ale 

Affirmed. 

Dent  et  aJ.  v.  Lono  et  al. 
{Supreme  Court  of  Alabama.   April  80 
CoiTvETANCB— Undue  Influbnob— Lac 
L  Tbe  validity  of  a  conveyance  is  not 
by  reason  of  having  been  obtained  by  ut 
fluenoe  and  misrepresentations  of  s  son, 
aotu^  purchaser  thereof  for  valuable  oo 
tion  neither  partioipated  therein  nor  hai 
thereof. 

8.  A  deed  made  two  yeus  belWe  Ui 

of  a  grantor  will  not  be  set  aside  for  ns 
fiuence  in  an  action  commenced  six  years  t 
er  by  her  heirs,  wbo  had  at  all  ttmes  beei 
of  her  mental  condition,  when  it  appears 
parties  cannot  be  plaoea  in  Mtatu  quo. 

Appeal  from  chancery  conrt*  ^ 
county;  Cobbs,  Chancellor. 

He  Witt,  iVaiker  &  Porter,  Bearj) 
SOD.  and  Sice  &  Wiley,  for  appc 
Smith  &  Itowe^  for  appellees. 
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Cloptok,  J.  On  April  2, 1879,  Eliza  Dent 
and  W.  B.  W.Dent  executed  to  B.  M.  Long 
a  conveyance  of  the  landa  mentioned  in 
the  bill,  ^tuate  in  Walker  county,  Ala., 
upon  the  expressed  conaideratlon  of  96,- 
000.  Elisa  Doit  died  In  June,  1881.  Ap- 
pellants, who  are  her  children  and  heirs, 
by  the  bill,  seek  ih«  rescission  of  the 
contract  ol  sale,  and  cancellation  of  the 
conveyance,  on  the  allied  grounds  that 
Mrs.  Dent  was  mentally  incapable  of  raak- 
InK  a  contract,  and  that  her  mental  de- 
flciencies  were  unduly  acted  upon  by  W. 
B.  W.  D«it,  her  bod,  who,  the  Mil  alleges, 
-was  subject  to  the  control  and  Influence  of 
Long,  and  was  bis  agent  or  instrument  in 

{ procuring  the  conveyance.  The  specific  al- 
^atlons  are  substantially  that  Long 
canspd  Dent  to  be  arrested  on  a  criminal 
charge,  who,  haring  received  Information 
while  under  arrest,  in  the  custody  <tt  the 
officer,  that  his  mother,  who  lived  in  New- 
man, Ga.,  was  In  a  dying  condition,  and 
that  he  must  hasten  to  Georgia  If  be  ex- 
pected to  see  her  alive,  went  to  Long  and 
hiformed  him  of  his  distressing  condition. 
Long,  se^g  the  opportunity  to  obtain 
the  lands  which  he  had  long  desired,  pro- 
posed to  Dent  to  arrange  for  him  to  go  to 
Georgia,  by  suspending  the  criminal  pros- 
ecution and  becoming  surety  tor  bis  ap- 
pearance, tt  he  would  procure  from  his 
mother  a  conveyance  of  the  lands  to  him 
In  consideration  of  f5.000,  taking  In  part 
payment  certain  lands  in  Carroll  county, 
Ga.,  owned  by  Long;  and.  If  Dent  would 
also  convey  the  land  which  he  owned,  he 
would  surrender  all  the  claims  he  had 
against  him,  and  permanently  suspend 
the  prosecution.  Dent  went  to  Georgia, 
represented  to  his  mother  his  arrest  and 
prosecution,  and  ui^Eftd  her  to  come  to  bis 
relief  by  making  the  conveyance,  b^ng  the 
only  mode  by  which  he  could  escape  con- 
viction and  disgrace;  and  also  that  Mrs. 
Dent,  with  a  mind  so  enfeebed  by  old  age 
and  sickness  as  to  be  unable  to  contract 
Intelllieently,  and  a  wiU  so  Impaired  that 
she  could  not  rerlst  tiie  appeal  of  her  son, 
was  thereby  Induced  to  execute  the  con- 
veyance. 

The  testimony  is  very  voluminous,  cov- 
ering 870  pages  of  transcript  paper,  and 
conflicting  in  many  respects.  A  critical  re- 
view of  ft  would  unnecessarily  extend  this 
opinion,  and  serve  no  useful  purpose  In  the 
dfccteion  of  otbw  eases.  We  shaU  thnefore 
be  content  to  stateonr  conclusions.  While 
tbft  opinions  of  the  witnesses  greatly  vary 
as  to  the  mental  condition  of  Mrs.  Dent, 
a  variance  probably  produced  by  her 
physical  and  mental  condition  at  dlHerent 
times,  it  does  not  appear  from  tbe  evi- 
dence that  at  the  time  of  making  the  con- 
veyance she  was  mentally  Incapable  to 
contract.  The  facts  of  calling  upon  Mrs. 
Wood,  one  of  tbe  complainants,  to  wit* 
ness  the  deed,  of  Informing  Joseph  U. 
Deot, another  of  the  cumpluiuants.wveral 
hoars  aTterwards,  of  what  she  had  done;  of 
giving  him  the  notes  which  Long  had  giv- 
en tor  the  unpaid  purrhane  money,  saying 
that  If  she  kept  them  W.B.W.Dent  wonid 
get  them  from  her;  and  telling,  some  time 
afterwards,  tbe  witness  Clark,  who  is  un- 
Impeacbed  and  uncontradicted,  though 
Mrs.  Wood  was  present,  that  she  bad  sold 
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her  land  In  Alabama,  assigning  as  her  rea- 
son that  the  lands  in  Alabama  were  re- 
mote, yielded  no  income,  and  she  had  to 
send  money  to  pay  the  taxes,  while  tbosa 
In  Geoi^a,  which  she  received  la  exchange, 
were  near,  and  would  yield  an  Income, — 
manifest  that  she  understood  the  charac- 
ter of  the  transaction,  and  comprebeaded 
tbe  nature  of  the  conveyance  and  the  con-- 
sequences  which  would  ensue.  In  order  to 
prove  undue  influence,  complainants  rely 
entirely  upon  the  testimony  of  W.  B.  W, 
Dent,  who  testifies  that  he  told  his  mother 
that  be  was  under  arrest,  and  that  his 
only  chance  to  escape  criminal  prosecution 
was  to  consummate  the  trade  proposed  by 
Long.  It  faemade  such  statement,  he  stat- 
ed what  was  manifestly  untrue.  It  is  true 
that  Long  caused  him  to  be  arrested  in 
February,  1879.  for  selling  mortgaged  prop- 
erty. Waiving  a  preliminary  examina- 
tion, he  was  placed  under  bond  to  appear 
at  liie  circuit  court  to  answer  to  an  in- 
dlctmmt.  Lons  was  not  a  surety  on  his 
bond,  but  the  evidence  establishes  that  the 
circuit  court  convened  on  the  first  Monday 
in  March,  and  contlnaed  in  Besslon  only 
one  week,  during  whlcb  time  Long  made 
strenuous  efforts  to  procure  the  return  of 
a  true  bill.  The  grand  jury  (ailed  to  find 
an  Indictment,  whereby  Deal  and  his  sure, 
ties  were  released  by  operation  of  law. 
On  the  day  succeeding  the  adjournment  of 
the  grand  Jury,  he  Idtt  for  Georgia,  of  his 
own  accord,  without  any  arrangement  or 
understanding  with  Long  concerning  the 
purchase  of  the  lands.  Ue  was  not  under 
arrest,  and  no  criminal  prosecution  was 
pending  at  the  time  of  making  tbe  convey- 
ance. If  Mrs.  Dent  was  unduly  Influenced 
to  sign  the  conveyance,  It  was  induced  by 
exciting  the  maternal  Instincts,  which  nat- 
urally move  in  sympathy  for  a  dissipated 
and  wayward  son,  and  by  creating  appre- 
hension of  his  and  her  dlsgracefrom  a  sup- 
posed pending  prosecution.  There  is  no 
evidence  except  the  testimony  of  W.  B.  W. 
Dent,  which  is  Impeached  and  contradict- 
ed In  several  material  respects,  that  such 
Influence  was  exerted  through  tbe  agency 
of  Long,  or  that  he  knew  of  it,  or  was 
privy  thereto,  or  had  any  connection  there- 
with; and  he  testifies  that  be  did  not 
know,  and  had  no  notice,  of  the  repre- 
sentations, and  had  no  connection  with 
them.  The  validity  of  a  conveyance  Is  not 
affected  by  reason  of  having  been  obtained 
by  undue  influence  ot  this  nature,  exerted 
by  a  son  for  his  selfish  purpoeee,  whrai  tbe 
purchaser  for  valuable  consideration  does 
not  participate  therein,  and  has  no  notice 
thereof.  Moog  v.  Strang,  69  Ala.  08 ;  Moses 
V.  Dade,  68  Ala.  211.  When  Dent  left  Geor- 
gia to  go  to  Alabama,  to  take  chaise  of 
tbe  lands.  In  1874,  his  mother  gave  him  a 
power  of  attorney,  authorising  him  to  act 
as  her  agent,  generally,  to  dispose  ot  the 
crops,  and  manage  the  place  as  he  deemed 
proper,  and  to  sell  the  place,  making  bond 
for  title,  but  not  to  make  a  deed,  which 
she  reserved  to  beraelf.  Under  this  power 
ot  attorney  he  signed  his  mother's  name, 
by  himself,  as  agent,  to  notes  on  which 
Long  was  his  surety,  and  they  were  paid  by 
him,  and  sold  a  part  of  the  lands,  the  notes 
ot  the  purchaser  betngtumedovertoLong 
when  he  boui^t.  Soeh  autfaoi 
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confidence,  aod  It  Is  not  pretended  that  the 
power  of  attorney  was  obtained  by  un- 
dne  influence.  A  conclueiou  that  the  deed 
to  Lon^  was  obtained  by  fraud  and  an- 
dae  influence  la  not  clearly  authorised  by 
the  evidence. 

There  is  not  a  fact  or  circumstance  sat* 
Isfacturtly  proved  casting  ansplclonon  tbn 
bona  Sdes  of  the  conveyance  as  bfltween 
Mre.  Dent  and  Long.  The  ground  of  im- 
peachment iH  that  she  relied  and  acted  on 
the  false  statements  of  her  son.  The  erl* 
dence  shows  that  a  fair  and  tall  considera- 
tion was  paid,  consisting  of  about  300 
acres  of  land  in  Carroll  county,  Ga.,  the 
surrender  of  all  claims  against  W.  B.  W. 
Dent,  amounting  to  about f  1,100, and  two 
notes  given  by  Long  tor  the  balance  of  the 

Surchase  money,  payable,  respectively, 
bvember  1,  1879,  and  March  1,  18R0,  ag- 
gregating (6,000.  The  proof  abundantly 
shows  that  the  lands  in  Alabama  were 
not  worth  at  that  time  exceeding  95,000. 
the  present  increased  value  being  attribut- 
able to  the  subsequent  building  of  rail 
roads  running  through  the  lands,  mainly 
Induced  by  Long's  efforts ;  and  the  weight 
of  the  evidence  is  that  the  lands  in  Geor- 
gia were  of  value  greater  than  the  amonnt 
at  which  they  were  estimated  In  the  trade. 
No  Injury  resulted  to  Mrs.  Dent.  Independ- 
ent of  these  considerations,  the  delay  In  flU 
Ingthe  bill  is,  under  the  circumstances,  fatal 
to  the  right  of  complainants  to  rraclnd. 
When  a  party  Is  invested  with  the  option 
to  rescind  a  contract,  promptness  of  ac- 
tion on  his  part  is  requisite.  A  contract 
obtained byfrand  and  unduelnfluencemny 
be  rendered  valid  by  ratification  after  the 
removal  of  such  Influence,  or  after  the  dis- 
coTery  ol  the  fraud,  and  the  right  to  re- 
scind may  tw  lust  by  a  fcUlare  to  disaffirm 
It  within  a  reasonable  time  after  such  dis- 
co v^,  or  by  long  delay  In  assertlog  the 
right,  thereby  raising  a  presumption  of 
acquiescence,  which,  under  some  circum- 
stances, may  become  conclusive.  A  trans- 
action Impeachable  at  the  time  of  itscon- 
sommatlon  becomes  unimpeachable  if  the 
party,  with  full  knowledge  or  notice  of  all 
the  material  facts,  does  anything  tanta- 
mount to  a  recognition  of  the  contract  as 
existing  and  binding,  or  which  is  Incon- 
sistent with  Its  repudiation,  or  If  he  re- 
mains silent,  and  abstains  from  Impeach- 
ing it  tor  a  considerable  time,  so  that  the 
other  party  is  reasonably  induced  to  sup- 
pose the  transaction  Is  recognized,  and  is 
permitted  to  deal  with  the  Bubject>matter 
under  such  belief.  2  Pom.  Eq.  Jnr.  §  965. 
Though  a  party  has  the  right  to  determine 
whether  or  not  he  will  rescind  a  contract, 
so  long  as  be  has  made  no  election,  If, 
wbilecunsiderlng.the  position  of  tbeother 

{}arty  Is  materially  affected  or  changed,  or 
nnocent  third  persons  have  acquired  In- 
tervening rights  In  consequence  of  his  un- 
recwonable  and  unexplained  delay,  he  will 
be  precluded  from  exercising  his  right  to  re- 
scind, aough  v.  Railway  Co.,  L.  R.  7  Exch. 
26.  Mrs.  Dent  lived  more  than  two  years 
alter  making  the  conveyance.  In  the 
mean  time  she  expressed  her  satisfaction 
with  the  trade,  collected  the  notes  given 
by  Long,  and  used  and  Improved  thelands 
■be  recedved  In  exchange,  and  without 
complaint  or  expression  of  dissatisfaction 


continued  In  possession  and  emjoyment  of 
the  fruits  of  the  contract,  thereby  recog- 
nlxlng  Its  existence.  It  appears  from  the 
evidence  that  after  the  transaction  W.  B. 
W.  Dent  was  rarely  at  home  with  bis 
motlier,  and  ft  seems  that  any  undue  in- 
fluence which  had  existed  bad  been  re- 
moved. The  bill  was  filed  March  3. 1887. 
If  it  be  said  that  she  continued  to  grow 
weaker  mentally,  and  that  the  undue  in- 
fluence still  lingered,  the  complainants, 
after  her  death,  deliberated  and  abstained 
from  Instituting  proceedings,  becaose  ot 
Joseph  H.  Dent%  opposition,  who  did  not 
think  then^  existed  sufficient  ground  npon 
which  to  base  a  suit  until  the  discovery  <A 
W.  B.  W.  Dent's  arrest  in  the  latter  part 
of  1886.  They  supposed,  to  use  the  lan- 
guage of  the  bill,  that  Mrs.  Dent  **bad 
been  led  to  do  an  Improvldrat  act  by  rea- 
son of  her  weak  mental  condition,  and 
her  affection  for  her  son.**  Thelands  In 
Carroll  conoty  were  iiold  by  her  admtaila- 
trator  as  the  property  of  her  estate,  and 
at  the  sale  some  portions  were  purchased 
by  some  of  the  complainants,  and  others 
by  third  persons.  They  are  not  in  a  con- 
dition to  restore  the  lands  received  from 
Long.  Unless  the  parties  can  be  put  is 
Btata  gao,  which  cannot  be  done  when  a 
portion  ot  the  property  has  been  disposed 
of,  aconrtofequltylsrdoctanttoresclnd 
a  contract,  and  will  do  so  only  when  clear 
and  strong  equity  compels  it.  During  this 
time  complaints  knew  the  mental  condi- 
tion ot  Mrs.  Dent.  The  only  matter  which 
they  claim  to  have  subsequently  discov- 
ered is  that  W.  B.  W.  Dent,  at  the  time  ot 
the  conveyance,  was  under  arrest  at  the 
Instance  of  Long.  This,  we  bare  shown, 
is  ntteriy  dlsnrored;  conaeqnoitlT  Is  not 
a  fact,  the  ignorance  of  which  excuses 
the  delay.  With  knowledge  of  the  mental 
condition  of  Mrs.  Dent,  of  her  aOection  for 
W.  B.  W.  Dent,  and  hU  capacity  to  Infln- 
encB  her,  knowing  of  the  execution  of  the 
deed,  and  that  It  was  procured  by  Mm, 
and  suspecting  there  was  something 
wrong,  some  ot  the  complainants  became 
purchasers  of  the  Carroll  oonntf  lands, 
and  the  proceeds  of  the  sale  were  distrib- 
uted among  them  all.  By  such  condoct, 
dealing  with  the  property  as  belouKlng  to 
the  estate  of  Mrs.  Dent,  they  ratified  the 
transaction  with  Long,  and  In  the  mean 
time  two  railroad  companies  have  acquired 
the  right  of  way  over  the  lands,  and  Long 
has  put  Improvements  thereon  of  vcdoe 
from  fifteen  to  twenty  thousand  dollars. 
Upon  the  facts  disclosed  by  the  record,  the 
objections  to  a  rescission  of  the  contract 
and  cancellation  of  the  conveyance  are  in- 
superable. Wood  V.  Craft,  86  Ala.  362,  4 
South.  Rep.  649;  Kern  v.  Bnmbam,  28Ala. 
428.  Affirmed. 


Prck  9t  ai.  Spbhobb. 

{Swprems  Court  <tf  Florida.  June  6, 1890.) 

OoHTxsTBD  ELBCTio^-~ExrKNSK8— iKJinronov. 
1.  The  bill  sUegas  tbst  oomplslnaat  has  osuaeS 
a  init  to  be  instltated  is  the  name  of  the  ststa  at 
Florida,  upon  complainant's  relation,  against  B.,  to 
test  the  alleged  election  of  B.  as  mayor  of  the 
town  of  D..  Mid  that  complainant  Is  a  tax-payer  of 
the  town,  and,  with  the  other  tax-payers  oi  said 
town,  la  iDiexeatad  in  having  the  funds  of  ttie  town 
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applied  ezclnslTely  for  legitimate  pun>OMs;  and 
that  the  town  oouocil  of  D.  have  anthorized  B., 
acting  mayor,  to  employ  oouoael  at  the  expense  of 
the  corooratioa  to  defend  said  suit.  Held,  that  the 
atlevations  of  the  bill  are  safBoieot  to  grant  pre- 
liminary injunotlon  upon. 

2,  An  application  for  rehearing  upon  an  order 
to  vacate  an  order  diasoMng  an  injunction,  under 
rule  90,  equity  practice  circuit  courts,  must  be  hy 
petlUoQ ;  but  woea  fuohapplioatlon  ia  upon  motion, 
and  there  la  no  objeotlon  to  tlia  mod*  m  Hib  iwpU- 
catlou  in  the  lower  oouri,  and  the  objeotloQ  ia  fliat 
made  in  the  appellate  uourt,  the  olqeotion  comes 
too  late.  A  failTire  to  object  at  the  proper  Uma  was 
m  waiver  of  the  objection. 

&  It  Is  not  error  after  a  bill  has  been  filed  and 
temporary  injunction  granted,  and  an  order  grant- 
ed vacatang  the  order  granting  the  Injunction 
and  without  refiling  the  bill,  to  grant  an  injuno- 
tlon npon  the  blU  as  originally  filed,  the  bill  stlU 
being  on  Ale,  and  the  oase  being  atill  underthe  oon- 
trolof  theconrt. 

4.  Aq  application  of  the  funds  of  a  town,  de- 
TlTed  from  taxation,  for  purposes  beyond  the  pur> 
vtow  of  municipal  grant,  is  a  wrongful  appropria- 
tion of  the  funds  held  in  trust  for  the  tax-pavers 
and  people  to  pay  the  leeitimate  expenses  of  the 
town,  and  ia  null  andvcm,  and  reaident  tax-payers 
have  the  right  to  iov<^  tlie  tntetpositlon  of  a  court 
of  equity  to  prevent  an  illegal  dlspoftition  of  the 
moneys  of  the  corporatism,  or  the  illegal  creation 
of  a  debt  wbloh  they,  in  common  with  other  prop- 
erv  holders,  may  otberwise  be  oompelled  to  pay. 
{SyUalnu  by  Vu  Court) 

Appeal  bom  circuit  coort,  Yoloala  coun- 
ty;  John  D.  Broohk,  Judge. 

Dogg^  A  Backmaa,  for  appdlanta. 
HsudUu  a  StBwartp  tor  appellw. 

Mitchell,  J.  On  the  8d  day  ol  January, 
1888,  the  appellee  filed  bis  bill  In  the  clrcntt 
court  of  Vuluala  county  asalnat  tlie  appel- 
lants, and,  amouK  other  tblnjcB.  the  Dill 
alleges,  (substantially :) 

That  an  election  was  h^d  In  and  for  the 
town  of  Daytona,  July  34, 1889,  at  which 
a  mayor,  councilman,  and  treasurer  were 
to  be  elected,  and  that  the  complainant 
and  one  Courtland  Backman  were  candt- 
datet)  for  the  office  ol  mayor  of  said  town* 
and  that  the  election  so  b^d  was  Ulega]. 

Ttaat  tbe  complainant  baa  caused  a  suit 
to  be  instituted  In  the  name  the  state  of 
Florida,  upon  complainant's  relation, 
against  tbe  said  Buckman,  to  test  tbele- 
Kallty  of  said  election,  and  that  the  com- 
plainant Is  a  tax-payer  in  said  town,  and 
with  tiie  other  tax-payers  thereof  Is  Inter- 
ested In  having  the  funds  of  the  town  ap- 
plied exdnslTely  for  Intimate  purposes. 

That  the  town  council  of  the  said  town 
have  authorlEed  the  saldBuckman,  acting 
mayor,  to  employ  counsel  at  the  expense 
of  the  corporation  to  defend  said  suit,  and 
threatened  suits  agnlnst  tbe  Gouacilman 
and  treasurer  of  said  town. 

Theprayer  of  theblU  la  fur  an  Injunction 
restraining ei^d  town  authorities  from  ex- 
pending the  funds  of  the  town  In  delend- 
Ingsuch  suits. 

Upon  filing  the  bill  and  affldavltB,  a  pre- 
liminary Injnnctlon  was  granted  as  prayed. 

Afterwards,  on  September  16, 1889,  upon 
motion  of  respondents  and  affidavits  filed 
by  them,  the  Injunction  was  dissolved. 
On  tbe  17tb  day  of  the  same  month,  upon 
motion  of  the  complainant,  and  after 
bearing  argument,  the  court  granted  an 
order  vacating  the  order  of  September 
Ittb  dlssolrlns  tbe  Injunction,  and  re- 


stating the  Injunction.  On  the  same  day 
(September  17th)  sollcltore  for  respond- 
ents filed  their  objectlrms  and  exceptions 
to  the  granting  of  the  order  vacating  the 
order  dlssolTing  the  injnnctlon,  and  grant- 
ing the  injunction. 

The  objections  and  exceptions  to  the 
rulings  of  the  court  were : 

That  the  bill  sets  up  no  title  to  such  re- 
lief In  the  complainant. 

That  It  Is  not  properly  sworn  to. 

That  this  court  has  no  Jurisdiction  of 
such  matters. 

That  there  Is  no  reason  for  the  interter^ 
ence  of  a  court  of  equity  berein,  or  the 
gran  ting  of  such  a  writ. 

That  the  bond  is  too  small. 

This  motion  was  overrated,  and 
spondents  appealed,  and  haveflwd  the  fol- 
lowing assignment  of  errors: 

(1)  That  tbe  ]ndg«  erred  In  pwmlttlnar 
the  filing  of  the  bill  ui  said  cause. 

(2)  That  the  Judge  erred  In  entertaining 
said  cause,  and  In  granting  the  restrain- 
ing order  of  September  2, 1888. 

(8)  That  the  judge  erred  in  granting  the 
order  of  September  17, 1889,  vacating  the 
order  previously  and  solemnly  made  by 
him  on  tbe  16th  day  of  September,  1889, 
dissolving  the  restraining  order  granted 
by  him  on  September  3, 1889. 

(4)  That  the  Judge  erred  in  refusing  to 
grant  the  motion  of  September  17, 1889. 

(6)  That  tbe  Judge  erred  in  receiving,  fil- 
ing, and  approving  the  paper  called  an 
"  Injunction  bond, "  on  September  17, 1889. 

(6)  That  Bald  Judge  erred  In  granting 
tbe  restraining  order  of  September  17,1889. 

(7)  That  said  Judge  wred  bi  refoslng  tbe 
motion  to  dissolve  tbe  restraining  order 
granted  on  September  17. 18H9. 

As  to  the  Ant  assignment  of  error.  We 
are  unable  to  compr^end  the  reasoning 
of  counsel  for  appellants  in  their  conten- 
tion that  the  court  erred  In  allowing  the 
bill  filed,  because,  under  the  statute,  the 
bill  had  to  be  filed  before  the  granting  of 
tbe  Injunction,  and  Uie  Judge  could  hare 
known  nothing  <tf  tbe  bill  before  It  was 
filed,  and  could  therefore  bare  committed 
no  error,  as  he  had  no  control  over  the 
bill  until  It  was  filed. 

Second.  We  see  no  error  In  granting  the 
preliminary  Injunction.  There  Is  enough 
In  the  record,  we  think,  to  show  that  be- 
fore the  restraining  order  was  granted  the 
bill  bad  been  filed,  and  that  tbe  all^afiions 
of  the  blU  were  sufficient  to  grant  the  or- 
der upon.  It  Is  urged  that  the  bill  was  not 
properly  sworn  to,  tbe  affidavit  being 
upon  Information  and  bell^,  but  this  la 
not  tenable.  The  affidavit  is  "  that  Cham- 
plln  H.  Spencer,  hearing  the  bill  read  and 
knowing  the  contents  thereof,  swears  that 
tbe  same  Is  trae  of  bis  own  knowledge, 
except  as  to  tbe  matters  therein  stated  on 
Information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true. "  All  tbe 
allegations  of  the  bill  areupon  the  knowl- 
edge of  the  complainant,  except  as  to  the 
allied  illegal  appropriation  of  the  town 
funds,  and  as  to  this  all^atlon  complain- 
ant filed  the  affidavit  of  R.  B.  Woolseley, 
and  what  purports  to  be  a  transcript  of 
tbe  record  of  the  proceedings  of  the  town 
council  of  Daytona,  showing  that  the  said 
council  bad  appropriated  tni 
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to  defend  the  Bnlta  agalnat  the  town  au- 
thorities, for  the  purpose  of  showing  the 
Information  npon  which  he  based  his  in- 
formation and  belief  In  regard  thereto. 
And  the  affidavit,  when  coupled  with  this 
evidence,  Is  In  strict  compliance  with  the 
statute  In  such  casee. 

It  Is  contended  that  the  court  below 
erred  in  grantlnK  the  order  vtwating  the 
order  dlasolving  the  Injnnctlon  upon  mere 
motion. 

Role  90,  equity  practice  In  tiie  clrcidt 
courts,  requires  all  applications  forrehear- 
Ing  to  be  by  petition ;  and,  as  the  applica- 
tion In  the  case  under  consideration  was 
upon  motion,  If  the  respondents  had  ob- 
jected In  the  court  below  upon  the  ground 
that  the  application  tor  rehearing  was 
upon  motion.  Instead  of  petition,  Idie  ob- 
jection would  have  been  declslTe  of  the 
case.  But  this  objection  was  not  made  In 
the  court  below,  and  In  falling  to  make 
the  objection  at  the  proper  time  the 
respondents  waired  It.  The  objection 
comes  too  late  when,  as  In  this  case.  It  le 
made  for  the  first  time  in  the  appellate 
court. 

It  is  further  contended  that  the  court 
erred  In  granting  the  Injunction,  after  the 
order  of  the  IRth  of  S^tember,  18S9,  dis- 
solving the  injunction,  without  again  fil- 
ing the  bill;  but  In  this  we  do  not  agree 
with  counsd  for  appellants.  A  bill  has 
been  filed.  It  was  atlll  on  file,  and  the  case 
waM  still  under  the  control  of  the  court ; 
it  had  not  been  finally  disposed  of ;  and 
there  was,  under  the  drcumstances,  no  er- 
ror in  the  court  treating  the  bill  as  filed. 

As  to  the  allied  Illegality  of  said  elec- 
tion, we  express  no  opinion;  that  ques- 
tion cannot  be  raised  by  Injunction. 

There  is  but  one  other  question  to  be 
considered,  which  Is,  did  the  court  below 
err  in  granting  the  order  problhlting  the 
application  of  the  corporation  funds  to 
the  payment  of  the  expensee  of  said  suits? 
We  think  not.  It  la  contended  for  counsel 
for  appellants  that  municipal  corpora- 
tions have  the  right  to  sue  and  be  sued,  to 
employ  counsel  to  bring  and  defend  suits, 
to  protect  its  officers,  and  to  indemnify 
them  against  acts  done  In  the  discharge 
of  their  dul7;  and  cite  McCel.  Dig.  247; 
Smith  T.  Mayor,  etc.,  18  Cal.  531;  1  Dill. 
Mun.  Corp.  $  98;  Pike  r.  Mlddleton,  13  N. 
H.  278;  Fuller  v.  Groton,  H  Gray,  840; 
Sherman  v.  Carr.  8  B.  L  4S1;  Briggs  r. 
Whipple.  6  Vt.  96. 

This  contention  Is  partly  correct,  and  It 
is  supported  by  the  authorities  cited.  The 
right  of  a  corporation,  when  it  is  Inter- 
ested, to  sue  and  defend  suits,  la  Indisput- 
able, and  that  municipal  officers  will  be 
protected  bo  long  as  they  keep  strictly 
within  the  discbarge  of  their  duties  Is 
equally  true;  but  all  corporations,  whether 

gubllc  or  private,  derive  their  powers  from 
fflslatire  grant,  and  can  do  no  act  lor 
which  authority  is  not  expressly  given,  or 
may  not  be  reasonably  Inferred.  1  Dili. 
Hun.  Corp.  §  65.  And  now,  admitting  the 
right  of  corporations  to  sae  and  to  defend 
suits,  and  to  protect  their  officers  In  the 
lawful  discharge  of  their  duties,  to  be  cor- 
rect, still,  where  did  the  town  council  of 
Daytona  derive  their  powers  to  appropri- 
ate money  in  the  defense  of  contested  eiec- 


tions  In  the  remdt  of  which  the  co 
tion  had  no  pecuniary  interest  wha 
Such  power  is  not  givoa  in  its  cl 
either  expressly  or  by  reasonable  In 
tion.  These  contests  are  persona 
the  corporation  can  have  no  inte 
the  result,  and  an  appropriation  t 
anj  one  of  the  parties  the  expenses  h 
be  put  to  la  without  legal  authority 

An  ordinance  making  an  appropi 
of  thefnnds  of  atown  orcity,dOTlTe4 
taxation,  for  purposes  wholly  beyoi 
purview  of  municipal  grant,  Is  a  wr 
appropriation  of  the  funds  held  ii 
for  the  tax-payers  and  people  to  p 
alimony  and  legitimate  expenses 
town  or  city,  and  Is,  in  short,  ultra 
null  and  void.  Besldent  tax-payen 
the  right  to  invoke  the  intOTpoaftic 
court  of  equity  to  prevent  an  Ulegi 
position  of  the  moneys  of  a  muntclp 
poration,  or  the  ill^al  creation  of 
which  they,  In  common  with  other 
erty  holders,  may  otherwise  be  con 
to  pay.  10  Amer.  A  Eng.  Enc.  La' 
and  numerous  authorities  there 
Lanier  v.  Padgett,  18  Fla.  842;  Col 
County  Com'rs,  6  Fla. 610;  Murph7  \ 
of  Jacksonville,  18  Fla.  818. 

The  Judgment  of  the  court  beluv 
firmed. 


Atkinson  v.  Whitney  et  a/. 
(Supreme  Cmmt  ttf  JRwiM^'Pt.  Jane  8 
BFacmo  PiaroKicuiaB— Vsksok  aitd  Vi 

CONBIDIRATION— AFFItA.I8BinraT. 

1.  A  ooQtemporaneouB  written  agreen 
the  grantee  named  Id  a  trust-deed  In  the 
of  a  mortffafre,  that,  in  default  of  paymflnt 
RTsntor  of  the  sum  secured,  he  will  purob 
land  at  a  prioe  to  be  Axed  by  wpmiaaBnent, 
ing  on  both  if  aoquiaaoed  in  by  the  gnuator. 
not  signed  by  blm. 

2,  Act^uieecence  will  be  deemed  Bnffl< 
Btich  a  case  where,  after  default  in  the  payi 
the  debt,  both  parties  join  in  the  selectioD 
praieers,  as  provided  In  the  agreement,  i 
Rrantor  after  appraisement  tenders  a  de< 
demands  the  balanoe  due  above  the  debt  s 

8.  The  performanoe  of  the  oonditioas  < 
a  contract,  and  ao^oiesoeiioe  therein  by  th 
thereto  who  does  not  sign  it,  is  a  snfflcie 
Bideration  for  Its  enforcement  agi^nBt  the 
who  does. 

4.  In  the  absenoe  of  frand,  an  vpfnS 
will  not  be  disturbed  for  ovemluation. 

b.  A  ffUlure  to  survey  a  body  of  land  d 
make  the  appraisement  of  "96.60  per  acn 
for  uQoertaiDty  where  the  oontraot  providini 
for  described  the  traot  as  oontaimng  "flSi 
more  or  Iobs.  " 

6.  An  error  in  reportlngtbenameof  tlu 
in  the  statement  of  appraisement  will  not 
data  it  where  the  right  land  was  prope 
praised  and  deaorlbed  therein. 

Appeal  from  chancery  court.  Pike 
ty;  McLadbin,  Chancellor. 

Appellant,  Atkinsou,  was  a  men 
and  the  appellees  owed  him  a  debt 
was  only  partially  secured.  Atkins* 
siring  to  be  fuUysecured,  and  appelli 
siring  some  further  advances,  Atl 
proposed  to  Mr.  Whitney  to  release  i 
of  trust  he  held  on  the  personalty,  a 
have  appelleesexecute  a  deed  of  trus 
large  body  of  land  belonging  to  Mrs. 
ney.  Mr.  Whitney  replied  that  he  d 
think  his  wile  would  agree  to  inci 
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the  land,  lest  they  should  be  unable  to  pay 
the  debt,  and  the  land  be  then  eacriflced  at 
forced  aale.  Atklneon  then  proposed  to 
c'xecute  an  agreement  to  the  eOect  that,  it 
t  he  Whltneys  would  give  him  deed  of  trast 
on  the  land  of  Mrs.  Wbltn^  If  the  debt 
Bhnuld  remain  unpaid,  (/.  e..  If  the  appel- 
lees should  be  unable  to  discharge  the  deed 
of  trust  when  due,)  Instead  of  selling  the 
land  at  forced  sale,  each  party  should  se- 
lect an  appraiser,  who  should  go  upon  the 
land  and  appraise  Its  value,  and  be  (At- 
kinson) would  take  the  land  at  such  ap- 
pralsement,  paying  to  appeUees  the  dlllra^ 
enee.  if  any,  between  the  debt  due  Mm,  and 
the  value  of  the  land  as  appraised.  If  the 
two  appraisers  selected  could  not  agree,  a 
third  appraiser  should  be  selected  ny  the 
two.  The  appellees  executed  the  deed  ol 
trust  to  secure  Atkinson,  and  at  the  same 
time  Atkinson  gave  them  an  agreement, 
signed  by  himself  alone,  to  above  effect. 
Default  was  made  In  the  payment  of  the 
debt,  and  each  party  to  the  deed  of  trust 
selected  an  appraiser,  but  for  some  reason 
no  reenlt  was  reached;  and  two  other  ap- 
pralsena  were  selected,  as  agreed,  who 
went  upon  the  land  under  the  agreement, 
but,  being  unable  to  agree  upon  the  valu- 
ation per  acre,  they  chose  an  umpire  or 
third  appraiser,  and  two  of  the  appraisers 
agreed  to  a  valuation  of  $5.60  per  acre  for 
the  land,  and  so  reported  to  the  parties, 
— oue  of  the  appraisers  refusing  to  agree 
to  this  valuation,— whereupon  appeUees, 
the  Whltneys,  executed  and  tendered  to 
Atkinson  a  warranty  deed.  In  accordance 
with  the  agreement,  to  the  land,  and  de- 
manded of  him  thedlfference  between  their 
debt  and  the  value  as  fixed  by  the  ap- 
praisers :  the  appraised  value  being  great- 
er than  the  amount  of  the  debt.  Atkinson 
refused  the  deed,  and  directed  the  substi- 
tuted trusteeto advertise  the  land  for  sale 
under  the  deed  of  trust,  claiming  that  the 
agreement  signed  by  him  was  voluntary, 
and  without  consideration..  Thereupon 
the  Whltneys  exhibited  a  bill  (which  was 
demurred  to,  the  demurrer  sustained,  and 
an  amended  bill  fllM  by  leave  of  court) 

foraying,  after  stating  the  above  facts,  an 
njnnctlon  to  restrain  the  trustee  from  sell- 
ing under  the  deed  of  trust,  alleging  their 
willingness  to  stand  by  the  agreement, 
tendering  a  deed  to  the  land,  and  asking 
for  a  pprsonal  decree  against  Atkinson  for 
the  difference  between  the  debt  due  him, 
and  the  appraised  value  ol  the  land. 
There  was  a  decree  in  accordance  with  the 
prayer  of  the  bill,  from  which  Atkinson 
appealed. 

Calhoan  Jt  Oreea  and  W.  P.  Cassedy,  for 
appellant.  Nagent  Jk  McWillle,  LamkJn  & 
LamklOt  and  S.  E.  Packwood,  for  appel- 
lees. 

Woods,  0.  J.  We  think  it  nnnecessary 
to  follow  the  eonnael  for  appellant  in  their 
argument  upon  the  minor  propositions  In- 
volved In  the  case  and  discussed  in  briefs 
of  counsel,  respectively. 

1.  In  the  absence  of  any  pretense  of  fraud 
in  the  appraisement,  but  on  the  simple 
avermmt  that  the  appraisers  put  an  over- 
valuation upon  the  lands,  we  must  decline 
to  enter  npon  that  field  ol  Inquiry  and 
speculation,  ^e  appraisers  admittedly 


behaved  honestly  and  fairly,  and  we  can- 
not disturb  their  simple  appraisement  of 
the  lands.  The  proofs  taken  on  this  point 
were  wholly  unnecessary;  but,  having 
carefully  considered  them,  we  have  no  hes- 
itation in  saying  that  they  strongly  sup- 
port the  correctness  of  the  appraisement, 
If  that.  Indeed,  bad  stood  In  need  of  any 
support. 

2.  The  various  grounds  of  complaint  set 
up  and  relied  upon  as  to  the  mere  manner 
of  the**  parol  submission  to  arbitration" 
by  the  parties,  as  the  matter  is  called  by 
appellant's  counsel,  are  untenable,  for  the 
reason  that,  whatever  the  rules  governing 
submission  to  arbitration,  this  case  can 
be  in  no  way  affected  thereby.  Inasmuch  as 
this  was  In  no  proper  sense  an  arbitra- 
tion, but  simply  an  appraisement  of  the 
value  of  the  lands  by  persons  mutually  se- 
lected for  that  purpose.  There  is  nothing 
Is  the  agreement  which  provided  for  the 
selection  of  the  appraisers  which  required 
thdr  appraisement  in  writing,  or  which 
necessitated  the  production  of  witnesses 
before  the  appraisers,  or  made  necessary 
service  of  notice  upon  the  parties  ol  the 
time  when  the  appraisers  would  go  npon 
the  land,  as  directed  in  the  agreement  of 
the  pai-tles,  and  appraise  the  property. 

8.  The  appraisement  of  the  lands  was 
not  void  for  nnmrtalnty  by  reason  of  the 
appraisers  not  having  had  the  plantation 
actually  surveyed,  and  the  exact  number 
of  acres  ascertained.  The  number  of  acres 
as  shown  by  the  legal  subdivisions  enu- 
merated In  the  descriptions  of  the  place  in 
both  the  trust-deed  made  by  appellees  and 
the  agreement  signed  by  appellant.  Is 
clearly  shown ;  and  the  fact  that  the  tract 
of  land  is  said  to  "contain  680  acres,  more 
or  less, "  may  not  be  h^d  as  making  uncer- 
tain the  quantity  shown  to  exist.  Here, 
as  in  any  conveyance  of  lands,  the  mean- 
ing of  the  words^more  or  less'Ms  that  the 
parties  shall  run  the  risk  of  gain  or  loss, 
and,  if  the  quantity  of  land  shall  prove 
greater  than  that  sold,  the  seller  shall  be 
loser,  and.  If  the  quantity  shall  prove  less 
than  that  sold,  then  the  buyer  shall  prove 
loser;  but  in  either  event  the  parties  shall 
abide  by  their  contract.  And  therefore  680 
acres  was  the  correct  quantity  In  the  pres- 
ent case,  and  Its  appraisement  at  so  much 
per  acre  was  not  objectionable,  much  less 
void,  for  uncertainty. 

4.  The  lands  nctnally  appridsed  were  the 
lands  enumerated  In  the  deed  of  trust  and 
the  agreemrait  to  appraise.  These  lands 
were  the  property  of  M.  A.  Whitney,  as 
was  well  known  to  the  parties  to  the  con- 
tract. M.  M.  Whitney  owned  no  lands, 
but  be  was  the  head  of  the  family  residing 
on  this  plantation ;  and  the  statement  of 
the  appraisers  that  their  appraisement 
was  of  the  lands  of  SC.  M.  Whitney  was  In- 
advertence, In  the  insertion  of  the  initials 
of  the  husband  instead  of  those  of  wife. 
The  proper  lands  were  properly  appraised 
by  the  proper  men,  and  we  shall  not  hold 
the  action  void  because  of  this  Immaterial 
Inadvertence  In  writing  the  name  of  the 
owner. 

But,  without  going  further  Into  these 
minor  questions,  we  now  direct  ourselves 
to  the  consideration  of  the  two  proposi- 
tions on  which  the  content!^ 
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(1)  That  the  agreement.  Exhibit  A  to  the 
amended  bin,  being  a  contract  for  the  sale 
of  lands,  andnotbetnir  signed  by  appellees, 
1b  not  enforceable  against  them,  and  can- 
not be  enforced  against  appellant;  and  (3) 
that  the  agreement,  Exhibit  A  to  the 
amended  bill,  was  a  voluntary  agreement 
on  the  part  of  appellant,  and  vrithont  con- 
sideration to  support  It,  and  thereforelt  is 
invalid.  Let  us  examine  them  In  order, 
and  flee  II  they,  or  either  of  them,  tire  main- 
tainable. 

On  the  first  proposition,  vre  are  war- 
ranted in  declaring  tbat  there  Is  much  di- 
rect evidence,  and  strong  supporting  cir- 
cnmstances,  tending  to  show  that  the 
deed  of  trust  executed  by  appellees,  and 
the  agreement  signed  by  appellant,  made 
Exhibit  A  to  the  amended  bill,  were  exe- 
cuted contemporaneously,  and  were  made 
to  evidence  one  contract,  and  that  each 
was  executed  In  consideration  of  the  exe- 
cution of  the  other.  Appellees  bound 
themselves  to  secure  appellant  In  a  large 
debt,  for  which  appellant  had  little  or  no 
security,  by  signing  and  executing  the 
deed  of  trust  on  Mrs.  Whitney's  planta- 
tion ;  and,  on  his  part,  appellant  bound 
himself  to  see  that  the  plantation  was  not 
sacrificed  at  a  forced  sale,  by  agreeing  to 
unite  with  appellees,  after  condition  hrok- 
0a  In  their  deed  of  trust.  In  having  the 
lands  fidrly  appraised,  and  hlmsrif  pur- 
chasing them  at  snch  appraised  value.  It 
Is  true  the  appellees  did  notsign  the  agree- 
ment, Exhibit  A,  but  they  have  in  every 
other  possible  way  signified  their  consent 
and  adhesion  thereto.  They  have  Joined 
appellant  in  having  the  lands  appraised ; 
they  have,  in  writing,  accepted  the  action 
of  the  appraisers  as  binding  upon  them ; 
and  they  have  executed  theproperconvey- 
ance  to  the  lands,  and  tendered  the  same 
to  appellant  In  every  method  open  to 
them.  The  agreement  was  accepted  by 
appellant,  and  his  acceptance  evidenced  by 
bis  signing  the  same  on  the  day  he  deliv- 
ered it  to  appellees.  The  acceptance  of  ap- 
I»dlant  has  since  been  evidenced  In  wrltins: 
and  by  solemn  deed,  and  we  du  not  see 
why  the  contract  Is  not  enforceable  against 
appellant  on  this  state  of  facts.  This 
was.  In  effect,  a  contract  by  which  appel- 
lant agreed,  In  a  certain  event, to  take'ap- 
IwUees  lands  at  a  price  to  be  fixed  by  ap- 
praisers. The  event  havlnghappened,  the 
apprised  value  of  the  lands  having  been 
fixed,  and  the  appellees  now  tendering 
their  deed  to  the  property  in  accordance 
with  the  contract,  we  are  of  opinion  that 
the  contract  la  enforceable  against  the  ap- 
pellant, the  person  who  signed  the  writ- 
ten agreement,  and  the  person  sought  to 
becharged  In  this  suit.  In  this  important 
particular  the  case  of  Marqueze  v.  Cald- 
well, 48  Miss.  SS.  seems  directly  In  point. 

(2)  The  consideration  of  the  remaining 
proposition,  to-wlt,  that  the  agreement 
signed  by  appellant  Is  without  considera- 
tion, and  therefore  void,  may  be  regarded 
In  the  light  of  what  has  juscbeen  herein- 
before said,  for  much  of  that  remark  is 
pertinent  here  also.  The  contention  here 
will  be  made  more  clearly  to  appear  if  we 
shall  say  that  appellant  maintains  that 
there  Is  a  want  of  mutuality  of  considera- 
tion In  the  making  ot  the  agreement.  Ex- 


hibit A.  Fnttlng  out  of  sight,  t 
the  present,  the  idea  of  the  onenesi 
contract  as  evidenced  hy  the  tri 
signed  by  appellees,  and  the  matu: 
conslderal^on  shown  by  the  two  v 
taken  together,  let  us  see  If  appella 
sltlon  will  be  defensible.  We  w1 
now  a  written  agreement  signed  b; 
lant,  and  delivered  by  him  to  aj 
and  the  same  retained  and  aequi 
by  appellees  until  the  time  had  ar 
which  it  was  necessary  to  take  a 
execute  the  agreement,  though  no 
by  appellees.  When  the  time  for  i 
cutlon  of  the  agreement  arrived,  ^ 
It  Indisputably  made  certain  thai 
lees  not  only  signified  their  pur] 
stand  by  the  agreement,  but  we  fli 
theyhave  actually  executed  lt,so  fi 
execntion  at  all  depended  upon  th 
tion  and  action.  After  condition 
In  the  trust-deed,  they  promptly 
appell  ant  of  tbdr  Inability  to  pay  I 
they  Joined  with  appellant  in  the  a 
ment  ot  the  appraisers,  they  accei: 
action  of  the  appraJsers  as  final  e 
elusive,  and  they  made  and  tern 
proper  deed  of  conveyance  to  the  1 
appellan  t.  The  consideration  in  th 
ment  on  the  part  of  appellees  was 
formance  of  certain  acts  by  thei 
these  acts  weflnd  they  at  once  and  i 
ly  performed,  when  the  necessity  a 
performance.  The  familiar  Hint 
In  the  books  meets  the  requirem 
this  case.  If  A.  promise  B.  to  pa 
sum  of  money  if  he  will  do  a  pa 
act,  and  B.  does  the  act,  the  promif 
upon  becomes  binding,  though  B. 
time  dom  not  promise  to  do  the  i 
the  performance  Invests  the  contra 
a  consideration,  and  this  relates  1 
making  the  original  promise  t 
Train  v.  Gold.  5  Pick.  380;  Raili-oa 
Graff,  27  Iowa,  99;  Marqueze  v.  O 
48  Miss.  30,  already  cited. 

The  decree  conforms  to  these  vie' 
is  affirmed. ' 


Hakper  v.  Rudd. 
(Supreme  Court  of  Alabama.    April  i 
Wirs*!  BsruATs  Ebtatx— Riohtb  ow  H 

MORTOAOEB. 

1,  Where  a  wife  owning  a  horae  pei 
husband  to  make  several  exchangeB  tner 
the  last  of  which  he  receives  a  mule,  anc 
of  which  any  paper  eTideoce  of  title  is 
received  by  eltberbosbaod  or  wife,  the  1 
to  the  mule  is  Id  thehuaband,  and  thA  wtl 
aaaert  her  equitable  rights  as  against  1 
gagee. 

2.  Neither  can  the  wife  assert  tlUe  to 
by  six  years'  adverse  possession  as  agt 
husband,  as,  under  the  statutes  in  force  o 
passage  of  the  married  woman's  act  of  ] 
38,  1S87,  adverse  possession  could  not  ' 
tween  husband  and  wife;  and,  as  the  legi 
the  mule  continued  to  be  in  the  husband 

fiassage  ot  that  act,  the  possession  tberei 
Ikewise  be  considered  to  be  in  him,  and 
cannot  maintain  trespass  against  the  m 
for  bis  seizure  of  the  mule  after  Act  Feb. 
though  it  be  conceded  that  thereunder 
may  hold  property  adversely  to  her  husbi 

Appeal  from  circuit  court,  Cotfc 
ty ;  J.  M.  Carhichabl,  Judge. 
This  action  was  brought  by  Mi 

nora  IlnditrjbK^Vlfe  of  W.  E. 
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acalBSt  S.  B.  Harper,  to  reeorer  daanaeai 
for  the  all^Ked  tortloiu  taking  ol  a  mme, 
several  bead  of  cattle,  hoga,  etc.,  and  was 
commenced  on  the  12th  day  of  December, 
1889.  Tbe  defendant  claimed  the  male  un- 
der a  mortgaf^e  execated  to  bim  by  eald 
Vf.  E.  Sadd  on  December  21, 1886.  and  an- 
other mortsagedatedAprll  9,1887;  and  be 
had  taken  posaeaAlon  under  a  writ  In  d(v 
tinue  against  aald  E.  Rudd  after  giving 
tbe  statutory  bond.  Under  the  mllngs 
tbe  court  fn  the  charges  given  and  re- 
Insed,  tbe  plaintiff  had  a  verdict  and  Judg- 
ment; and  tbew  rulings,  to  which  excep- 
tions were  reserved,  are  here  asdgned  as 
error. 

W.  D.  Roberta  and  J.  D.  G&Tdner^tor  ap- 
pellant. J.  E.  P,  Floarnoyeai<l  S.  L,  Mat- 
£/o,  lor  appeUee. 

McClxu^m,  J.  This  is  an  action  In  tre»- 
paas,  prosecuted  bj  a  married  woman. for 
the  wrongful  takwg  of  certain  chattels, 
and  among  otbei^'tbtogs  a  mule,  which 
are  allied  to  bare  belonged  to  tbe  cor- 
puB  of  her  statutory  s^arate  estate.  Tbe 
assignments  of  error  involve  only  ques- 
tions relating  to  the  said  mule.  It  seems 
that  tbe  plaintiff,  a  good  many  years  ago, 
owned  a  horse.  Commencing  with  this 
horse,  ber  faasband  made  from  time  to 
time  as  many  as  five  exchanges,  In  the  last 
of  which,  from  9  to  12  years  since,  he  re- 
ceived this  mule.  In  none  of  these  trans- 
actions was  any  paper  evidence  of  title 
given  or  ree^ved  by  the  plaintiff  or  her 
husband.  On  this  state  of  facts,  the  title 
to  the  mole  was  never  in  tbe  plaintiff. 
PoUak  V.  Graves,  72  Ala.  S47;  Eennon  v. 
Dibble,  76  Ala.  851 ;  Meyer  v.  Cook,  8B  Ala. 
417, 6  South.  Hep.  147. 

It  Is  insisted,  however,  that  title  was  per- 
fected In  the  wife  by  more  than  six  years* 
advene  possession  on  her  part  as  against 
hn  husband.  The  position  is  wholly  un- 
tenable. Under  tiie  statutes  of  this  state 
of  force  nearly  tbe  enUre  period  relied  on, 
to  ripen  posseeslon  into  title,  as  well  as 
under  the  common  law,  the  husband  was 
entltied  to  the  possession  of  tbe  wife's 
chattels.  His  possession  was  bers,  and 
vice  versa;  or,  rather,  the  possession  as  be- 
tween thnn  was  a  unity.  Whatever  may 
be  the  true  role  under  the  act  of  February 
28, 1887,  In  this  regard,  it  is  certain  that 
prior  thereto  adverse  possession  could  not 
exist  between  husband  and  wife  while  tbe 
marital  relation  continued.  Bank  v.Guer- 
ra,  61  Cal.  109;  Mauldin  v.  Cox,  7  Par.  Rep. 
801;  Hendricksv.BasBon,53MIch.575,19  N. 
W.  Bra.  192;  Bell  v.  Bell's  Adm'r,  37  Ala. 
636.  The  legal  titie  being,  ther^ore,  in  the 
hnsband  of  the  plaintiff,  the  possession  of 
the  chattel  in  December,  1887  ,when  the  al- 
leged trespass  was  committed,  will  be  re- 
ferred to  the  title,  and  held  to  be  in  him, 
despite  theconcesslon  that,  under  the  stat- 
ute then  of  force,  the  wile  might  have  a 
possession  with  ber  husband.  Scruggs  v. 
Land  Co.,  86  Ala.  178,  5  South.  Rep.  440. 
Neither  the  possession,  nor  the  l^al  title 
coupled  with  ariftbt  to  Immediate  pos- 
session, being  In  the  plaintiff  when  tbe 
cause  ot  action  accrued,  she  cannot  main- 
tain this  acticm.  Dunlay  v.  Tandergritt, 
80  Ala.  42ft. 


Sevmd  of  the  ratings  of  the  trial  court 
to  which  exceptions  were  reserved  are  not 
In  harmony  with  tbe  view  we  have  taken 
of  tbe  law  applicable  to  the  facts.  Tbe 
judgment  btiow  is  therefore  reversed,  and 
the  cause  remanded. 

Mbboh&kts*  ft  Planters'  Nat.  Bank  v. 
BicB  et  a/. 

(J9upmn«  Omrt  of  Alabama.  April  80, 18M.) 
PunrBBBHiF— What  CosaxiTirtxs. 
Where  a  widow  incoeeds  to  the  ownerBhlp 
of  hoe  deceased  husband's  merosntile  busineaa, 
condncted  in  the  name  of  her  bUBbaod  and  soother, 
bat  in  which  tbe  other,  as  between  themselves, 
was  not  a  partser,  being  a  mere  employe,  reoelTlng 
as  his  oompensatiOD  ooe-haU  the  proAts,  not  ez- 
oeeding  $100  per  mouth,  the  fact  that  she  furnished 
the  other  with  money  to  be  invested  In  merohan- 
dise  as  a  help  in  disposing  of  the  iHWken  sbxA  on 
hand,  in  collecting  outstanding  accounts,  and  hi 
winding  ap  the  ouslness,  does  not  create  a  new 
partnership  between  ber  and  him,  nor  authorize 
him  to  inonr  a  debt  binding  on  her. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  Hubbard,  Judge. 

ABBampstt  by  the  Merchants'  &  Planters' 
National  Bank  c«alnat  Mrs.  Mattie  J. Bica 
and  Alexander  Wilson,  as  partners  onder 
tbe  name  of  Rice  &  Wilsun.  Tbe  Jury  re- 
turned a  verdict  against  Wilson,  bat  In 
favor  ot  Mrs.  Bice,  and  plaintiff  appeals. 

Orsr^  &  Blake^  and  Brlokell,  iSemple  A 
Oanter,  for  app^ant.  A.  A.  Wilny^  for 
appellee. 

Stonb,  C.  J.  A  mercantile  business  of 
several  years'  duration  was  conducted  In 
tbe  city  of  Montgomery  in  tbe  firm  name 
uf  Rice  &  Wilson.  Tbe  entire  capital  of  the 
firm  was  furnished  by  Rice,  and  was  his 
property.  Wilson  allowed  himself  to  be 
held  out  to  the  world  as  a  partner,  but  as 
between  themsdves  be  was  not  a  partner. 
He  was  not  directly  Interested  In  the 
profits  and  losses.  2  Brick.  Dig.  p.  800,  S§ 
26-27.  He  was  a  mere  employe,  his  com- 
pensation being  one-halt  the  profits,  not 
to  exceed  f  100  per  month.  The  firm  did 
its  banking  business  with  the  appellant, 
wblch  bank  had  Its  situs  in  Montgomery. 
Bice  died  May  80, 1SS7,  leaving  a  surviving 
widow,  Mattie  Kice,  who  succeeded  to  the 
ownership  of  bis  entire  estate;  and  she 
became  the  administratrix.  Wilson  con- 
tinued the  business  In  the  name  of  Rice  & 
Wilson  until  the  entire  stock  of  goods  was 
sold  to  Stone,  December  31,  1^,  seven 
mouths  after  tbe  dissolution  of  the  part- 
nership by  Rice's  death.  Espy  v.  Comer. 
76  Ala .  601 ;  Vincent  v.  Martin,  79  Ala.  540. 
No  understanding  or  Interview  la  shown 
to  have  been  hod  between  Wilson  and 
Mrs.  Rice  In  reference  to  a  continuance  of 
the  business,  or  in  what  name  it  should  be 
continued,  until  tbe  latter  part  of  Novem- 
ber, 1887.  Wilson  and  another  witness, 
Vandlver,  testify  that  about  that  time  one 
or  more  Interviews  were  had  with  Mrs. 
Rice  with  reference  to  money  to  be  fur* 
nlshed  by  her  to  carry  on  the  business, 
and  promote  the  sale  ot  the  goods  on 
hand;  and  Wilson's  testimony  tends  to 
show  that  she  furnished  $2,000.  These 
witnesses  characterize  this  negotiation, 
and  Bubsequent  furnishing  of  the  $2,000,  as 
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loofclDKto  a  fonnsUon  of  a  partnership 
between  her  and  Wilson.  Wileon's  testU 
mony  tends  to  show  that  the  fumlshlnR 
of  the  money  by  Mrs.  Bice  conanmnaateo 
the  agreement  tor  a  new  partnership  be- 
1  ween  her  and  himself,  which,  he  alleges, 
Vandlver,  the  othw  witness, had  neKntiat- 
ed.  He  aays  no  partDershlp  was  agreed 
on  with  falm,  and  vandlver  testifles  that 
no  terms  of  partnership  were  agreed  on 
between  htm  and  Mrs.  Rice. 

Conceding  everything  the  testimony  of 
these  two  witnesses  tends  to  prove,  and 
Ignoring  the  entire  effect  end  tendency  of 
all  opposing  testimony,  we  think  the  fol- 
lowing Is  the  only  rational  interpretation 
It  In  snsceptlble  of:  Mrs.  lUce  songht  the 
counsel  of  Blr.  Vandlver  as  to  what  course 
she  shonld  porsoeln  reference  to  the  mer- 
cantile business,  the  ownership  of  which 
had  devolved  on  her  by  the  death  of  her 
hnsband.  She  expressed  a  desire  to  have 
it  wound  up  speedily.  After  looking  into 
the  business,  Mr.  Vandlveradvlsed  against 
closing  It  at  that  time,  telling  her  It  would 
be  detrimental  to  hef  Interest,  and  that 
she  conid  not  then  i>art  with  the  services 
of  Mr.  Wilson  safely.  The  firm  had  con- 
siderable outstanding  dues,  and  had  mer- 
chandise, the  sale  of  which  would  be  facili- 
tated and  hastened  by  replenishing  the 
stock  with  articles  of  prime  necessity  in 
that  line  of  trnde.  He  advised  hertofar- 
nieh  $2,000  to  be  invested  in  meat,  com, 
and  oats,  which  would  sell  readily  for 
cash.  This,  he  said,  would  preserve  the 
trade  and  business  of  the  store  so  as  to 
enable  Wilson  to  s^l  the  other  goods,  and 
would  aid  him  In  collecting  the  unpaid 
dues.  If  It  was  added  that  the  business 
should  continue  In  the  same  name.  Rice  & 
WUsoUt  that  Is  of  no  significance.  Such 
conrse  Is  not  nnnsnal  In  winding ap  a  mer- 
cantile firm  dissolved  by  the  death  ot  one 
of  the  partners.  It  did  not,  and  could 
not,  tend  to  show  that  she  consented  to 
substitute  herself  as  a  partner  in  the  place 
of  her  deceased  husband,  and  thus  form  a 
new  firm.  The  goods  were  hers,  the  un- 
collected dues  were  hers,  and  any  loss 
sustained  In  dtsposli^  of  the  one.  and  In 
realising  the  other,  would  be  her  loss. 
The  Implications  might  be  different  If  Wil- 
son had  owned  any  Interest  In  the  stock 
In  trade.  Qivlng  the  largest  interpreta- 
tion to  the  testimony  of  Tandlver  and 
Wilson,  and  conceding  that  Mrs.  Rice 
knowingly  and  Intentionally  furnlslied  the 
92,000*  to  be  Invested  In  meat,  com,  and 
oatai  as  a  help  In  Jlsposing  of  the  broken 
Btoek  on  hand,  of  collecting  the  unpaid 
dues,  and  of  winding  Dp  the  bu8lnes8,~and 
this  IB  the  whole  scope  of  their  testimony, 
when  properly  Interpreted,— these  facts 
neither  separately  nor  collectively  tend  to 
prove  that  she  entered  Into  a  new  enter- 
prise,— a  new  partnership.  They  would 
authorize  Wilson  to  employ  the  money  for 
the  purpose  for  which  It  was  furnished, 
bat  they  would  not  authorise  falm  to  cre- 
ate a  debt  binding  on  her.  It  did  not  and 
could  not  constitute  a  partnership;  and, 
It  should  be  added,  there  Is  no  testimony 
that  Mrs.  Rice  was  ever  Informed  that  she 
was  represented,  or  held  outto  the  public, 
as  a  monbOT  of  the  firm. 
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Tested  by  the  constractlon  we  hare  ^v. 
en  plaintiff's  testimony,  there  was  no  er- 
ror in  the  court's  several  rulings.  In  fact, 
if  no  testimony  had  been  Introduced  fur 
her,  and  the  general  charge  had  bera  asked 
In  her  favor,  it  oosAt  to  have  been  ^ven. 

Affirmed. 


liOtnsvTi.tJG  ft  M.  B.  Co.  v,  Kbuwt. 
(Supreme  Court  uf  .Alabama,  Iby  B,  UOQ.) 
Railhoads — KiLLiwo  Stock— Psoznun  m  Ra- 

MOTS  CaCBB — DA1U.OBH. 

1.  Tbe  plsiDUfl  shipped  s  stsUion  with  otiier 
honasiD  a  iroightcsr  at  the  detwdsat,  nid  to  In- 
sore  neceBsuyveotilstion  left  the  lide  dt)oroMn, 
nfdling  tomt  strips  of  board  across  tto  opening. 
The  slats  were  kicked  off,  and  the  stallion  escaped 
nnlnjared,  and,  after  wandering  some  distance, 
strayed  npon  the  traok  at  another  point,  and  was 
ran  down  and  killed  by  defendant's  train.  Hetdt 
that  the  plaintUTs  negligence  reanlting  in  the  lib- 
eration 01  the  animal  waa  sot  the  prounate  cause 
of  tiie  injnry,  and  wonlil  &t  preclude  a  recovery. 

d.  The  measure  of  daques  in  snob  a  case  ia 
the  value  of  the  horse,  and  is  not  limited  by  the 
terme  of  the  shipping  oootraot,  which  atipnlated 
that,  for  any  injuries  resoltinK  from  a  fulore  of 
the  oompany  to  perform  itsconmtioika,  "theamount 
claimed  should  not  exceed,  for  a  stallion  or  jack, 

«eoo." 

8.  Where  a  horse  Is  ran  down  and  killed  by  a 
toain  of  cart,  tlia  burden  la  upon  the  railway  oom- 
pany to  show  freedom  from  negligenoe,  nmler 
Code  Ala.  ft  1144, 1147. 

Appeal  from  clrcatt  court*  MontgomeiT' 
county;  John  P,  Htibbabd,  Jndge. 

This  action  waa  brought  by  R.  W.  KeU 
sey  against  the  appellant  corporation  to 
recover  damages  for  the  killing  of  a  fine, 
blooded  stallion  belonging  to  the  plaintiff 
by  an  engine  and  train  ut  cars  belonging 
to  the  defendant,  and  which  was  allseed 
to  have  been  caused  by  the  n^ligence  ot 
the  defendant's  asentsand  servants  In  the 
management  of  the  train.  The  accident 
occurred  on  the  27th  February,  1889 ;  and 
the  action  was  commenced  on  the  17th 
day  of  April,  1889.  The  pleaa  were  not 
guilty,  and  contributory  negligence;  and 
there  were  several  special  pleas  which 
stated  the  facts  constituting  the  alleged 
contributory  negligence.  It  appeared  on 
the  trial,  as  the  bill  of  ezceptlons  shows, 
that  the  plaintifl's  stallion,  with  nine  or 
ten  other  horses  and  mules,  was  shipped 
in  a  car  over  the  defendant's  road  from 
Decatur  to  Montgomery,  the  plaintiff 
himself  accompanying  them.  Theanlmals 
were  placed  In  a  fiat  box-car,  in  which 
there  was  only  one  small  window ;  and 
In  order  to  afford  ventilation  the  sliding 
doors  on  the  side  of  the  car  were  1^  par- 
tially open;  several  slats  being  nailed 
across  the  opening.  The  stallion  was 
fretiul  and  unruly,  and  b^ore  reaching 
Cullman  It  was  discovered  that  some  of 
the  slats  weie  loose,  having  been  kicked 
off  by  the  animals,  or  worked  loose  by  the 
motion  ot  the  cars,  and  they  were  again 
fastened.  The  train  had  left  Decatur 
about  dark  on  the  3Hth  February ;  and  on 
reaching  Birmingham,  after  midnight,  It 
was  found  that  the  stallion  and  three  ot 
the  mules  had  escaped  from  the  car.  The 
plaintiff  procured  a  hand-car,  and  went 
back  up  the  railroad  track  In  search  ot 
them.  He  fuond  the  place  at  which  Hm 
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etallion  had  jtiniped  from  the  car,  and  fol- 
lowed the  tracks  through  the  fields,  and 
for  Beveral  miles  along  the  public  road 
until  it  intersected  the  railroad  track ;  and 
the  tracks  showed  that  he  then  ran  up  the 
track  lor  nearly  a  mile,  when  be  waa  over- 
taken and  killed  by  a  train  from  behind. 
The  contract  for  the  transportation  of  the 
stock,  which  waa  one  of  tlie  defendant's 
printed  forms  with  the  blanks  filled  up, 
contained  a  stipulation  or  condition  that 
In  the  event  of  inlury  or  damage  *'the 
amount  claimed  shall  not  exceed,  for  a 
etallion  or  Jack.  9200;**  but  the  evidence 
adduced  on  the  trial  ahowed  that  thestall- 
lon  **  was  worth  from  $1,000  to  f 1,000. " 

On  these  tacts  the  court  charged  the 
lury:  "(1)  That,  U  the  plaintiO'a  horse 
was  injured  by  another  or  different  train 
of  cars  than  that  on  which  he  was  bdng 
transported,  the  plaintiff  would  hare  the 
right  to  recover  the  value  of  the  animal, 
though  It  might  exceed  $200.  (2)  That,  If 
the  horse  was  fotmd  Injured  nndw  such 
dreurostances  as  reasonably  sattstled  the 
jni7  that  he  was  killed  by  another  train 
than  that  on  which  he  was  being  trans- 
ported, the  burden  waa  on  the  defendant 
to  show  that  the  injury  was  not  caused 
by  nesllgence.*  The  defendant  excepted 
to  each  of  these  chai^^,  and  requested  the 
following,  with  other  charges:  "(1)  The 
Jury  cannotln any  event  return  a  verdlctfor 
plaintlffformorethanf200.  (2)Thebnrden 
IS  on  the  plalntlOtoshow, not  only  thattbe 
faorae  was  killed  by  tbe  defendant's  loco- 
ni  o  tl  ve  or  cars,  bu  t  th  a  t  the  In  J  u  ry  w  aa  neg- 
ligently Inflicted.  (8)  If  the  Jury  believe 
from  the  evidence  that  the  horse  escaped 
from  the  car  by  reason  of  plalntut's  failure 
to  securely  bar  or  tie  him  In  ft,  and  that 
nuch  failure  was  negligence  on  his  part, 
then,  If  the  Jury  find  these  facts  to  exist, 
the  escape  of  the  horse  was  due  to  plaln- 
tifTs  negligence;  and.  If  such  negligence 
prevented  the  defendant  from  performing 
Its  contract  to  deliver  said  horse  to  plain- 
tiff at  Montgomerjs  plaintiff  cannot  re- 
cover In  this  case."  The  charges  given, 
and  the  refusal  of  the  several  charges 
asked,  are  aaslgrned  as  error. 

Jonea  <ft  Falkner,  for  appellant.  A.  A. 
Wtley,  for  appellee. 

MuClellan,J.  1.  AsRuminglttobeafact 
that  the  stallion,  for  the  negligent  killing 
of  which  this  action  was  brought,  escaped 
from  a  train  of  the  defendant  company 
through  tbe  negligence  of  the  plaintiff,  we 
are  unable  to  see  any  such  relation  of 
«auae  and  effect  between  that  fact,  and  the 
subsequent  Injury  to  the  animal  by  an- 
other and  different  train  of  the  defendant, 
an  would  avail  the  defendant  under  the 
plea  of  contributory  neglignnce.  The  un- 
«ontroTerted  evidence  Is  that  the  horse  es- 
■caped  imhurt  from  the  cartn  which  he 
was  being  transported,  went  tbence  a  half 
mile  In  an  easterly  direction  Into  a  public 
road,  and  thence  along  said  road  fur  three 
miles  back  to  the  railroad,  at  a  point 
where  the  public  road  crosses  the  track. 
*'At  this  point  the  horse  turned  up  the 
track  of  defendant's  sold  railroad,  and 
went  north  about  one  mile,  and  the  tracks 
of  said  horse  showed  that  It  was  running 
Chlsdistance  north  on  therallroad  track;" 


and  at  this  point,  about  one  mile  from 
the  railroad  crossing,  thehorse  wasstruck 
by  the  locomotive  and  cars  of  the  defend- 
ant, constituting  a  train  which  was  going 
north,  and  killed.  Under  these  facts,  It 
the  escape  of  the  animal  was  due  to  the 
want  of  due  care  and  diligence  on  the  part 
of  the  owner,  his  negligence  was  not  the 
proximate  causeof  the  injury,  andvrlll  not 
defeat  his  right  to  recover  damages  which 
be  has  sustained  thereby.  In  principle.  It 
must  be  wholly  Immaterial  whence  the  es- 
cape was  effected, — whether  from  theln- 
closure  of  the  plalntUf,  or  from  the  cars  of 
the  defendant,  where  It  was  the  plalntUTft 
duty  to  keep  the  anlmid  securely;  nor  Is 
It  Important  whether  the  escape  was  neg< 
llgent  merely,  or  aflQrmatlvely  permissive. 
ETowever  the  horse  came  to  be  at  large, 
tbe  mere  fact  that  he  was  allowed  to  go 
at  large  was  not  the  direct,  moving,  and 
proxlmatecause  of  hlu death;  and  the  fact 
of  ne^igence  vel  bod  In  allowing  him  to 
be  at  large  Is  one  wltb  wblcb  the  J1117  had 
no  concern,  since  no  determination  of  that 
Issue  could  have  defeated  recovery  on  the 
one  hand,  or  Increased  plalntiO'e  damages 
on  t^e  other.  It  was  a  matter  beyond 
the  Issue,  In  other  words,  and  the  conrt 
properly  refused  to  submit  itto  the  Juryin 
any  form.  Railroad  Co.  r.  Williams,  66 
Ala.  74;  Railroad  Co.  v.  Jones,  71  Ala.  487; 
Railroad  Co.  t.  McAlplne,  Id.  646. 

2.  The  animal  haTing  escaped  from  tbe 
cars,  and  being  at  large,  the  rights  of  the 
owner  in  him,  and  to  be  compensated  for 
Injuries  done  to  him  through  the  wrong 
and  negligence  of  others,  were  precisely 
the  same  as  If  the  contract  of  shipment 
from  Decatur  to  Montafomery  bad  never 
existed,  and  the  horse  bad  never  been  on 
the  defendant's  train.  The  measure  of  dam- 
ages was  the  full  value  of  the  property  de- 
stroyed. That  the  plaintiff  had  agreed  In 
the  contract  of  affreightment  to  claim  only 
$200  for  any  injurios  that  might  result  to 
the  property  from  any  failure  of  the  rail- 
way company  to  discharge  and  perform 
the  duties  imposed  npon  it  by  that  con- 
tract can  exert  no  Influence  whatever  In 
determining  tbe  amount  ot  the  damages 
to  which  the  plaintiff  Is  entitled  for  an  In- 
Jury  in  no  wise  connected  with,  or  grow- 
ing out  of,  the  contract,  and  which  the 
plaintiff  seeks  to  recover  In  an  action  not 
upon,  or  for  a  violation  of  the  terms  of, 
the  contract,  but  for  an  entirely  Independ- 
ent wrong  and  Injury.  That  the  plaintiff 
In  that  contract,  and  for  tiie  purposes 
thereof,  agreed  that  $200  was  as  much  as 
the  animal  was  reasonably  worth,  af- 
forded some  evidence,  to  bu  taken  In  con- 
nection with  the  circumstances  under 
which  the  contract  was  entered  Into,  of 
the  value  of  tbe  horse;  and  for  this  pur- 
i30se  It  was  admitted  by  the  trial  conrt. 
The  conrt  below  very  properly,  we  think, 
declined  to  accord  to  this  contract  any 
other  operation  In  the  case  than  as  fur- 
nishing some  evidence  of  an  admission 
on  the  part  of  the  plaintiff  to  the  effect 
that  the  animal  was  of  lees  value  than 
that  claimed  In  this  action.  For  this  pur- 
pose it  was  competent,  but  it  did  not  es- 
top the  plaintiff  to  claim  as  damages  what- 
ever tbe  Jury,  on  all  tbe  evidence,  should 
find  to  be  the  real  value  of  the  proper! 
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8.  It  belDffBhovrn  that  ttaeaDlmaU  while 
on  the  railroad  track,  was  killed  by  a 
train  of  the  defendant,  the  borden  wbb  on 
the  defendant  to  acquit  itself  of  the  ehartee 
ot  negllKeiice  made  by  the  complaint;  and 
the  rulings  of  the  court  to  this  efiect  were 
freefrom error.  Code,  §§1144,1147;  Railway 
Co.  T.  Hngbea.  87  Ala.  610,  6  South.  Rep. 
418;  Railroad  Co.     WlUlams,  pupra. 

Afflimed. 


Wbstbbn  Bt.  of  Alabaiu.  t.  UcCall. 
(fSupnme  Oowt  of  Alabama.  A^ll  80,  1800.) 
0(aiFz.um— Ahxssiibn*— CRuraa  or  Soli  D»- 

All  aDtendineDi  of  a  oomplaint  whlohpro* 
pOMS  to  change  the  luuna  ot  toe  kAb  defeiMWDt 
from  the  "Atlanta  St  West  Point  RaUroad  and 
Western  Railway  of  Alabama,  a  forei^  oorpora- 
tlon, "  to  the  **  Western  Railway  of  Alabama  Com- 
pany, **  a  domestic  oorporatlon,  la  ao  radical  a  do- 
partTire  that  the  inpreme  ooart  will  hold  It  a  Tto- 
latlon  of  the  rule  that  there  can  be  no  ohange  irf 
the  sole  party  defendant  by  amendment 

Appeal  from  circuit  court,  liowndes 
coDDty;  John  MooRB,  Judge. 

Ra.rri8on  &  Ligoa,  for  appellant.  Qi- 
mrd  Cook,  for  appellee. 

McClbllan,  J.  The  present  salt  was 
Instituted  against  "Atlanta  &  West  Point 
Bchllroad  and  Western  Railway  of  Ala- 
bama, a  foreign  corporation,  Incorpo- 
rated  under  the  la  w  of  thestate  of  Georgia, 
and  doing  business  by  its  agents  in  said 
coonty  of  Lowndes,  state  of  Alabama. " 
An  amended  complaint  was  died  by  leave 
of  the  court,  In  wblch,  by  amendment.  It 
was  proposed  to  change  the  corporate 
name  of  defendant,  so  as  to  make  It  read 
**The  Western  Railway  ot  Alabama  Com- 
pany, "  and  to  sue  it  as  a  domestic  corpo- 
ration. Incorporated  under  the  law  ot  the 
state  of  Alabama.  Railroad  charters  are 
not  public  statutes  of  which  we  can  take 
Judicial  notice.  We  cannot  Judicially  know 
that  there  Is  or  Is  not  a  railroad  company 
Incorporated  ander  the  laws  of  Georgia 
Known  as ''Atlanta  &  West  Point  Rail- 
road and  Western  Railway  ot  Alabama 
Company. "  Nor  can  we  know  judicially 
that  there  la  or  Is  not  a  railroad  company 
incorporated  under  the  laws  of  Alabama 
known  as  "  The  Western  Railway  ot  Ala- 
bama Company."  Corporations  are  en- 
tities, artificial  persons,  capable  of  suing 
and  being  sued,  and,  like  natural  persons, 
have  names  by  which  they  are  known. 
When  ther  are  parties  to  litigation,  they 
should  be  designated  by  their  corporate 
name.  But  a  slight  departure  would  be 
Immaterial,  provided  they  would  be  read- 
ily recognised  by  the  name  need.  The  de- 
parture In  this  case  Is  so  radical— a  sub- 
stitution ot  an  Alabama  corporation  hav- 
ing an  expressed  name  for  a  Georgia  cor- 
poration having  another  and  distinctly 
different  name — that  we  feel  bound  to  hold 
that  it  Is  a  cbange  of  the  sole  party  de- 
fendant. This  cannot  be  done,  as  our  de- 
dslons  have  uniformly  held.  Railroad 
Co.  T.  Davis,  66  Ala.  678;  Railroad  Co.  v. 
MalloD,  57  Ala.  168;  Leaird  v.  Moore,  27 
Ala.  826.  The  motion  to  strike  the  amend- 
ed complaint  from  the  file  should  have 
been  granted. 


There  are  probably  other  erron  in  the 
record,  bat  we  need  not  consider  them. 
The  Judgment  of  the  circuit  court  la  r»- 
versed,  and  the  cavse  remanded. 


MlLUSAH  0t  «/.  T.  ALiABAKA.  FSBTIUZBB 

Co. 

(aitpfmuComttcf  Alabama.  AvcU»,  1800.) 

ATTORinrr  aitd  CLisifr— Rblatiok— Bvtdkhch. 
The  defendant  sent  a  olalm  to  a  mercantile 
agency  for  colleotion,  Instniotiiig  Uiem  by  letter 
that  they  or  their  attorneys  were  anthorised  to 
make  any  anrnasements  deemed  by  (bam  nooe—aiy 
to  a  prompt  oolleotlon  thereof.  Bobaeqnetttly  tb« 
attorney  of  defendant  notified  the  plainuffla.  the  at- 
torDeys  in  whose  hands  the  olalm  was  placed  by  the 
agency,  of  a  settlement  thereof,  and  directed  a  snr- 
render  to  the  debtor  of  the  papers  in  their  handa. 
Held,  that  this  erldenoe  did  not  show  an  employ- 
ment of  plaintiffs  by  defendant,  and  that  defeod- 
aat  was  not  liable  for  the  servioas  pertomed. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  Hdbbabd,  Judge. 

This  action  was  brought  by  A.  L.  MilU- 
gan  &  Son,  suing  as  partners,  against  the 
Alabama  Fertltu«r  Company,  to  recover 
compensatlonforprofesBlonal  services  ren- 
dered by  plalntitia  as  attorneys  at  law  In 
the  collection,  or  attempted  collection,  of 
a  claim  against  one  J.  B.  Harper.  The 
complaint  contained  only  the  common 
counts,  and  the  only  plea  was  the  general 
issue.  On  the  trial,  as  appears  from  the 
bill  of  exceptions,  the  plalntitlB  offered  in 
evidence  the  deposition  of  M.  E.  MllUgan, 
a  member  of  tWr  firm,  with  seven  iTlet- 
ters  annexed  as  exhibits;  and  the  defend- 
ant oHeredno  evidence.  MiUlgan  testified, 
in  substance,  that  the  claim  against  Har- 
per, amounting  to  about  ^,000,  was  sent 
to  plaintiffs  for  collection  in  September, 
18SS,  by  R.  G.  Dun  &  Co.,  a  commercial 
agency  In  Montgomery;  that  they  had  no 
communication  with  defendant  In  reference 
to  it;  that  they  performed  profesidonal 
Bervices  In  attempting  to  collect  the  claim, 
specifying  them,  the  reasonable  value  of 
which  was  $75,  the  amount  claimed  in  the 
complaint;  that  in  October,  1888,  they 
were  notified  by  A.T.London  that  the  de- 
fendant had  made  a  settlement  with  Har 
per,  and  were  Instructed  to  turn  over  all 
paper  in  th^r  possession  to  him,  and  that 
they  did  so.  Inanswerto  one  ot  thecroas- 
interrogatorieSihestated:  ''Iwasengaged 
by  R.  6.  Dun  ft  Co.,  agent  for  Alaibama 
Fertilizer  Company,  as  will  be  seen  from 
Exhibit  B,  to  collect  Harper's  Indebted- 
ness to  said  fertiliser  company.  B.  G.  Dun 
&  Co.  gave  specific  directions  as  to  the 
course  to  be  pursued,  and  these  dlrectioaa 
were  strictly  followed."  Exhibit  B  is  a  let- 
ter from  the  defendant  to  B.  O.  Dun  ft  Co., 
dated  September  26,  1888,  and  In  these 
words:  "We  have  received  yours  In  re- 
gard to  the  claims  transferred  to  us  by  J. 
B.  Harper,  and  placed  with  you  for  collec- 
tion. You  or  your  agents,  or  attorneys 
authorized  by  you,  have  authority  In  onr 
behalf  to  make  any  arrangement  with  Mr. 
Harper  which  you  may  deem  advisable  or 
necessary  in  order  to  secure  the  prompt 
collection  of  the  claim.  In  case  of  the  re- 
fusal of  Mr.  Harper  to  do  anything,  please 
let  us  know  at  once,  as  we  wish  tii  take 
Immediate  action  In  the  courts.  **  On  the 
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mqaest  of  tbe  defendant*  tbe  court  charged 
the  Jury  that,  If  they  believed  the  eTldence, 
thcQT  miiBt  find  for  the  defendant.  The 
plalntUfa  excepted  to  this  charge,  and  they 
liere  assigned  the  same  as  en-or. 

Sayre,SittingfeUow  <£  L^raadytoT  ap- 
pellants.   Tompklaa  &  Troy,  tor  appellee. 

McClbllan,  J .  It  appears  to  be  well-set- 
tled law  that,  with  resDeet  to  a  claim 
placed  In  the  hands  of  an  attorney  by  a 
commercial  agency  such  as  that  of  R.  G. 
Dun  &  Co.  for  collection,  the  claim  hav- 
ing been  delivered  to  the  agency  by  the 
creditor  for  the  purpose  of  collection,  the 
attorney  is  the  agen  t  of  the  collecting  com- 
pany, and  not  of  owner  of  the  claim. 
Hoover  v.  Wise,  U  U.S.  808;  Bradstreet 
V.  Everaon.  72  Pa.  St.  124;  Lewis  v.  Peck, 
10  Ala.  142;  Stephens  v.  Badcock,  8  Barn, 
ft  Adol.  854.  And  It  follows,  of  course, 
that,  the  attorney  being  thus  the  agent  of 
the  agent,  cmd  not  in  privity  with  tbe 
principal,  the  owner  of  tbe  claim  cannot 
look  to  him  for  compensation  of  hie  serv- 
leea.  aeaves  v.  Stockwell,88Me.841:  Hill 
v.  Morris,  16  Mo.  App.  322. 

We  do  not  understand  these  propoai< 
tiona  to  be  controverted  in  this  case,  but 
It  is  Insisted  that  there  was  some  evidence 
which  tended  to  show  that  the  attorneys 
were  employed,  not  only  by  the  mercantile 
aKency.bnt  also  by  the  owner  of  the  claim 
which  the  attorneys  rec^ved  from  the 
acency,  and  tor  the  value  of  their  services 
nmdered  tn  their  efforts  to  collect  which 
they  now  prosecute  this  suit  against  the 
original  principal,  and  hence  that  tbe 
conrt  should  not  have  given  the  general 
affirmative  charge  for  the  defendant.  If 
there  was  sacb  evidence,  however  weak 
and  Inconduidve  it  may  have  been,  it 
Bboald,  of  course,  have  been  submitted  to 
the  Jury;  and  the  charge  was  erroneous. 
The  sole  Inquiry  is,  then,  was  there  such 
evidence?  It  seems  that,  alter  the  claim 
had  been  received  by  the  appellants,  the 
creditor,  the  Alabama  FertlUzerCompaiiy, 
through  Its  own  attorney,  made  a  settle- 
ment of  It  with  the  debtor.  This,  we  take 
It,  it  had  a  right  to  do,  being  responsible 
to  the  collection  agency  forwhatever  serv- 
ices It  had  rendered  in  the  matter  accord- 
ing to  the  terms  of  the  contract  between 
them.  The  attorney  for  the  fertilizer  com- 
pany, after  making  the  settlement  at  Ge- 
neva, Ala.,  called  on  appellants,  who  re- 
Bided  there,— the  office  of  the  agency  being 
in  Montgomery  .—and  notified  them  of  the 
settlement,  directed  them  to  turn  over  to 
the  debtor  all  papers  In  their  possession 
relating  to  the  claim,  and  Informed  them 
their  services  would  no  longer  be  required. 
The  settlement  of  itself  avoided  the  neces- 
sity fur  all  further  service  on  the  part  of 
the  collection  agency  or  their  attorneys. 
The  terms  of  the  settlement  required  that 
these  papers  should  be  turned  overto  Har- 
per, the  debtor.  Whether  the  appellants 
might  have  retained  them  until  their  fees 
were  paid,  is  a  question  which  does  not 
arise  In  this  case,  and  which  we  need  not 
decide.  However  that  maybe,  nothing,  It 
seems  to  as,  was  more  natural  than  that 
the  delendant'sattoraey,  without  thereby 
In  any  manner  committing  his  client  to 
the  employment  of  appellants,  or  recogniz- 


ing that  there  alsted  such  an  employ- 
ment, should,  in  the  absence  of  any  other 
representative  of  tbe  collection  agency, 
have  notified  them  of  the  settlement,  that 
there  would  be  no  further  necessity  for 
their  services,  and  requested  the  papers  to 
be  tamed  over.  We  are  unable  to  give  to 
these  tacts  any  other  signlfk^auce  than 
woold  have  attached  to  them  had  they 
transpired  between  d^endant's  attorney 
and  the  Montgomery  officers  of  theagency. 
We  find  In  them  no  tendency  to  establish 
an  employment  of  tbe  appellants  by  the 
appellee,  even  leaving  out  of  view  the  con- 
sideration that  defendant's  attorney,  pre- 
sumably, was  without  authority  to  bind 
his  client  to  the  employment,  or  to  make 
admissions  which  woald  be  competent  ev- 
idence of  such  employment. 

The  other  matter  relied  on  as  affording 
an  inference  that  appellants  were  the  at- 
torneys of  appellee— ue  letter  of  Septem* 
ber  26, 188S,  from  the  fertiliser  company  to 
the  agency — has.  we  think,  no  suui  tend- 
ency. On  the  contrary,  it  shows  that  the 
defendant  looked  alone  to  the  collection 
company  as  its  agent,  and  referred  to  the 
appellants  as  the  agents  or  attorneys  of 
the  latter. 

There  is  no  error  In  tbe  record,  and  the 
Judgment  la  affirmed. 


HAoaEBTT     Elttox  Jjahv  Co. 

(auprems  Court  of  Alabama.  Aiail  20, 1600.) 
SFBcmoPiitroaiuHox— BoiTD  fob  Dbbd— L&ohss. 

1.  A  bond  for  deed,  sUpolating  that  the  eiwy 
tlon  of  certain  Improrements  witldD  six  months 
la  the  principal  cooeideraUon  of  sale,  and  that 
a  failure  bo  to  do  will  work  a  forfeiture,  must  be 
strictly  construed,  and  inexcusable  negleot  to  make 
the  required  improvements  tw  two  years  Is  a  good 
defense  to  a  bill  by  the  heirs  of  the  purchaser  for 
speclfloperformance. 

S.  The  performance  of  sntdi  a  oosdltion  Is  not 
waived  by  permitting  the  property  to  be  taxed  in 
tbe  purchaser's  name,  and  buying  It  at  tax-sale, 
nor  by  a  failure  to  re-enter  as  on  condition  broken. 

S.  A  delay  for  U  years  to  brlug  an  actioD  for 
specie  performance  u  not  SQlOctentto'  exonsed  by 
a  Eeoeru  averment  of  igDoranoe,  wltbont  dlstlnet 
aUegatlona  of  speelflo  UdtB  showing  good  reasons 
therefor. 

Appeal  from  chancery  court,  Jefferson 
county;  Thomas  CoBBS,  Chancellor. 

The  bill  In  this  case  was  filed  on  the  27th 
day  of  May,  18S0.  by  James  Haggerty  and 
bis  sister,  Mrs.  Nancy  McNeelfe,  brother 
and  sister  of  Mike  Haggerty,  deceased,  as 
his  sole  heirs  at  law,  against  the  Ely  ton 
Land  Company,  and  Bought  the  specific 
performance  of  a  contract  between  the  de- 
fmdent  and  said  decedent  for  the  sale  to 
the  latter  of  a  lot  In  the  city  of  Birming- 
ham, on  13th  February,  1872,  on  terms 
specified  in  the  bond  for  titles  executed  by 
the  defendant.  The  chancellor  sustained 
a  demurrer  to  the  bill  on  the  following 
grounds:  (1)  Tbattheerectlonolimprove- 
ments  on  said  lot  by  Mike  Haggerty,  as 
specified  tn  tiie  bond  tor  title,  was  a  con- 
dition precedent  to  any  right  on  bis  part 
to  a  conveyance;  (2)  that  complainauts* 
demand  is  stale:  (8)  that  their  right  Is 
barred  by  the  statute  uf  limitations;  (4) 
that  they  have  been  guilty  of  laches.  The 
chancellor's  decree  1h  appealed  from,  and 
la  here  assigned  as  error. 
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Semph  A  IMi3e  and  Xea  A  Qnene,  for 
appellant. 

Clopton,  J.  Tbe  appeal  to  taken  from 
a  decree  sustaining  a  demarrer  to  the  bill, 
which  to  bronsht  by  appellants,  aa  tbe 
helTB  at  law  of  Mike  Haggerty,  deceased, 
for  the  specific  execntlon  of  a  contract  of 
sale,  made  February  18,  1872,  b.r  which 
tbe  defendant,  the  Elyton  Land  Company, 
Bold  to  decedent  lot  numbered  8,  In  block 
60,  In  the  city  of  Birmingham.  The  bond 
which  the  company  gave  Haggerty,  and 
which  to  the  only  evidence  of  the  contract, 
redtea  as  the  consideration  the  snm  of 

t175,  and  the  agreement  on  the  part  of 
raggerty  "  that  he  will  erect,  or  canse  to 
be  erected,  upon  the  lot  or  parcel  of  land 
hereinafter  described,  and  by  or  before  the 
Idth  day  of  August,  1878,  ImproTements  of 
not  less  value  than  9800."  The  condition 
of  the  bond  is  as  follows:  "Now,  it,  upon 
the  erection  and  completion  of  Imbrove* 
raents  asber^n  stipulated, the  said  Elyton 
Land  Gomptuiy  causes  to  be  made  or 
makes  to  the  said  Haggerty,  his  heirs  and 
assigns,  a  good  and  sufflclent  title,  with 
covenants  of  seizin  and  warranty,  to  the 
aforesaid  lot  or  parcel  of  land,  and  con- 
taining the  reservations  and  conditions 
^e^inafter  stipulated,  then  tbto  obligation 
to  be  void ;  otherwise,  to  remain  In  fall 
force  and  effect.  The  erection  and  comple* 
tlon  of  the  aforesaid  Improvements  being 
the  principal  consideration  and  Induce- 
ment for  the  sale  aforesaid.  It  Is  expressly 
understood  that, If  the  said  Improvements 
are  not  erected  as  herein  stipulated,  then 
and  In  that  event  said  Haggerty  to  to  for- 
feit all  money  or  moneys  paid  upon  said 
lot,  and  also  all  right  auddaims  upon  ma- 
terlalB  famlbhed  or  work  done  for  or  upon 
said  improvemeats,  and  said  lot  and  im- 
provemeuts  and  materials  shall  become 
the  property  of  the  said  Elyton  Land  Com- 
pany, and  thto  bond  shall  be  null  and 
void.  •* 

Few  are  the  classes  of  cases  In  which  a 
conrt  of  equity  as  nnphatically  insists  up- 
on tbe  maxim  that  be  who  seeks  equity 
must  do  equity  as  In  cases  of  the  specific 
performance  of  contracts.  The  party  who 
seeks  the  specific  execution  of  a  contract 
to  bound  to  show  a  substantial  periorm- 
ance,  or  readiness  and  otter  to  perform,  on 
his  part,  all  that  is  required  of  hlui  by  the 
contract.  Failure  In  any  material  respect 
furnishes  a  full  detmse  to  the  suit.  This 
princlpleto  applicable  to  aonntract  for  tbe 
sale  of  land,  by  which  the  vendee  can  be- 
come entitled  to  a  conveyance  only  on  the 
erection  and  completion  of  certain  Im- 
provements thereon.  -  When  the  stipula- 
tion is  of  such  character  as  toconstitute  a 
condition  precedent,  the  court  has  no 

Sower  to  vary  the  terms  of  the  contract, 
fairly  entered  Into,  nor,  unless  under  spe- 
cial circumstances,  relieve  against  the 
consequences  of  its  non-performance.  Un- 
less the  vendee  substantially  irarforms  the 
condition,  so  as  to  entitle  himself  to  a  con- 
veyance of  tbe  legal  estate,  bis  equitable 
Interest  in  the  property  does  not  become 
perfect,  or  such  aa  will  be  enforced.  Klves 
V.  Toulmin,  25  Ala.  4r>2;  Whiting  v.  Qould, 
S  Wto.  404:  Wells  V.  Smith,  7  Paige,  22. 
Complainants'  coonsd  contend  tiiat  the 


agreement  to  erect  and  complete  the  im- 
provements Is  a  covenant,  constituting 
part  of  the  consideration  for  which  the 
vendor  contracted,  and  that,  having  re- 
ceived the  pecuniary  part  of  the  conidd- 
eration  and  the  agreement,  tbe  entire  con- 
sideration has  been  paid ;  and  the  vendee, 
having  taken  immediate  possession,  the 
performanceof  tbecondltion  to  snbneqnent 
to  tbe  vesting  of  an  estate  or  Interest,  on 
the  waiver  of  which,  complainants*  right 
to  a  conveyance  arises.  In  support  of 
this  contention,  the  case  of  McDonald  v. 
Land  Co.,  78  Ala.  882,  to  dted.  In  that 
case,  the  bond  for  title  was  substantially 
the  same  as  tbe  present,  in  form  and  snb- 
stance.  The  bill  was  filed  to  enforce  a 
vendor's  lien  for  the  damages  resulting 
from  the  breach  of  the  agreement  to  erect 
Improvements.  We  held  that  the  agree- 
ment, constituting  the  consideration  other 
than  tbe  amount  agreed  to  be  paid  In 
money.  If  the  vendee  yfaaantjutia,  must  be 
regarded  cw  taken  as  pc^ment,  with  tlie 
legal  right  to  damages  on  breach;  and 
that  the  same  rule  obtains  when  tbe  vea- 
dee  is  not  aat  JniiSt—aa,  In  that  case,  a 
married  woman,~and  not  responsible 
personally.  In  order  not  to  be  mlsnnder- 
stood,  we  said:  "Asthecomplainanttook 
the  agreementas  part  consideration,  with 
a  legal  right  of  action  to  recover  posaes- 
sion,  although  having  none  for  damages, 
and  with  the.defenelve  protection  against 
specific  performance,  it  must  be  regarded 
as  payment  pro  £an  to;  "clearly  Intimating 
that,  though  the  agreement  did  not  form  a 
foundation  for  a  vendor's  Hen,  It  would  be 
available  as  a  defense.  If  tbe  vendee  sought 
specific  performance.  No  set  phraaea  or 
precise  words  are  requisite  to  make  a  con- 
dition precedent  or  subsequent.  Whether 
the  one  or  the  other  must  be  determined 
from  the  Intention  of  tbe  parties,  ascer- 
tained from  the  terms  of  the  contract  and 
the  existing  circumstances,  so  far  aa  may 
be  disclosed  to  the  court.  If  the  i>ertorm^ 
ance  of  tbe  condition  necessarily  precedes, 
the  vesting  of  the  estate,  It  Is  precedent; 
and  subsequent.  If  apparent  that  the  par* ' 
ties  Intended  the  estate  should  vest,  and  ' 
the  vendee  perform  after  having  taken 
possession.  Parties  competent  may  make 
their  contracts  as  they  deem  proper,  if  no 
rule  of  law  to  violated,  and  It  becomes  the 
duty. of  the  court  to  Interpret  and  enforce 
them*  as  made.  An  agreement  that  the 
land  sold  shall  be  improved  to  a  reasona- 
ble extent  does  not  violate  any  rule  of 
law.  By  the  contract  of  sale,  an  eqnitahle 
interest  vested  In  Haggerty,  and,  In  re> 
spect  to  the  foridtnre  of  this  equitable  In- 
terest,—that  Is,  of  the  money  considera- 
tion paid,  and  tbe  materials  furnished  and 
work  done  upon  the  Improvements,— the 
condition  may  be  regarded  as  subsequent. 
By  the  express  terms  of  tbe  bond  for  tltIe,^ 
he  did  not.  and  could  not.  become  entitled 
to  a  conveyance  of  the  l^al  estate,  except 
by  performance  of  the  condition.  As  to 
this  It  Is  precedent.  The  equltabto  estate 
and  possession  were  intended  to  be  irre- 
spective of  the  legal  title. 

As  a  general  rule,  equity  does  not  re- 
gard the  time  of  performance  of  theessence 
of  a  contract  for  the  sale  of  land ;  but  the 
parties  may  make  It  an  essential  part  by 
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express  Btlpulatlons,  or  It  may  arise  by 
impltcatioD  from  the  nature  of  the  subject- 
mattes-,  and  the  oblect  of  the  vendors.  In 
TfUey  V.  ThomaB.  L.  R.  8  Ch.  61»  the  lord 
chancellor*  defining  the  meaning  of  the 
rule,  said :  "  A  court  of  equity  will.  Indeed, 
relieve  against  and  enforce  specific  per- 
furmance,  notwithstanding  a  failure  to 
keep  the  dates  assigned  by  the  contract 
either  fur  completion,  or  (or  the  steps 
towards  completion.  It  it  can  do  Justice 
between  tbo  parties,  and  it  there  Is  noth- 
ing  in  the  express  stipulations  between  the 
parties,  the  nature  of  the  property,  or  the 
Hurroondlslg  circumstances  which  would 
uialce  It  iuranltable  to  interfere  with  and 
modify  the  legal  right.  This  is  what  is 
meant,  and  all  that  Is  meant,  when  it 
iH  said  that.  In  equity,  time  Is  not  of 
the  essence  uf  the  contract."  The  con- 
tract expressly  stipulates  that  the  im- 
prurenients  sbsll  be  erected  and  com- 
pleted before  a  specified  day.  It  was  evl' 
dently  very  important  to  the  defendant 
that  the  Improrements  should  be  prompts 
ly  made,  so  as  to  induce  others  to  pur- 
chase and  improve.  We  think  that  It  was 
the  intention  of  the  parties  to  make  the 
time  of  performance  of  the  essence  of  the 
contract.  This  Is  more  manifest  from  the 
recital  in  the  bond  that  the  erection  and 
completion  of  the  ImproTements  were  the 
principal  consideration  and  inducement 
for  the  sale  of  the  lot.  In  socb  case.  If 
then  be  default  in  performance  at  tbe  day 
specified,  without  sufficient  excuse  or  ac- 
quiescence or  waiver,  the  court  will  not 
interfere  to  relieve  the  defanltinjf  party. 
The  bill  alleges  that  Uaggerty  remained 
la  Birmingham  a  year  or  moi-e  after  the 
expiration  ol  tbe  time  fixed  for  the  com- 
pletion of  tbe  Improvements,  at  which 
lime  he  left  the  state  without  taking  any 
steps  whatever  to  perform  the  condition, 
leaving  the  taxes  for  tbe  year  1S74  unpaid, 
certainly  itnowlng  the  lot  would  have  to 
be  sold  forth^r  payment,  and  died  lu  1ST6, 
three  years  after  the  specified  day.  This 
conduct  Indicatea  an  intention  uf  aban- 
doning tiie  contract,  and  authorised  the 
defendant  to  Infer  that  he  had  abandoned 
it.  But.  whether  he  Intended  abandun- 
uient  or  not,  his  inexcusable  negligence  in 
the  non-performance  of  thecontract  would 
bur  his  right  to  a  specific  execution.  In 
Taylor  v.  Longworth.  14  Pet.  173.  Stoht, 
J.,  says :  "  And  even  when  time  Is  not  tbas 
expressly  *  **  *  of  the  essence  ol  the 
contract,  If  the  party  seeking  a  speclflc 
performance  has  been  guilty  of  gross 
laches,  or  has  been  Inexcusably  n^ligent 
in  performing  the  contract  on  his  part,  or 
i[  there  has.  In  tbe  Intermediate  period, 
been  a  material  change  ol  circumstances 
affecting  the  rights,  interests,  or  obliga- 
tions of  the  parties.  In  all  such  cases 
courts  of  equity  will  refnse  to  decree  any 
specific  performance,  upon  the  plain 
ground  that  It  would  be  Inequitable  and 
unjust."  Also,  in  Gentry  v.  Rogers,  40  Ala. 
442,  the  purchaser  having  been  notified  by 
the  vendor  two  years  before  the  day  fixed 
for  payment  of  tbe  purchase  money  that 
he  repudiated  the  contract,  and  having 
ddayed  to  file  his  bill  for  olne  months 
aftwthat  day,  and  having  shown  no  ex- 
cuse for  the  delay.  It  was  hdd  that  the 
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laches,  In  connection  with  his  failure  to 
show  a  valid  excuse  for  his  omission  to 
tender  performance  In  full  on  the  specified 
day,  was  sufficient  to  deprive  him  of  tbe 
right  of  relief.  On  those  principles.  Hag- 

§irt^  himself  would  not  have  been  en- 
tled  to  a  decree  for  specific  performance 
at  the  time  of  his  death ;  conseqaently.hls 
gross  omission  to  i>ertorm  the  condition 
disentitles  compli^nants  to  the  relief,  who 
succeed  only  to  his  rights.  But,  were  this 
otherwise,  the^  have  not  shown  reason- 
able diligence; 'the  excuse  for  delay,  as  al- 
le^d.  being  their  ignorance  of  his  interest 
in  the  lot  until  wltnln  a  few  months  past, 
nothing  having  been  found  among  Hag- 
gerty's  papers  after  death  disclosing  such 
Interest.  The  bill  was  filed  May  27, 18B9, 
—16  years  after  the  day  fixed  for  the  com- 
pletion of  the  Improvements,  and  13  years 
alter  Haggerty's  death.  The  case  made 
by  the  bill  being  prima  facte  offensive  to 
the  rule  In  equity  against  the  entorcem«it 
of  stale  demands,  It  is  incumbent  on  com- 
plainants to  positively  and  distinctly  aver 
the  facts  and  circumstances  which  excused 
the  delay.  A  mere  general  averment  of 
Ignorance  Is  insufficient.  They  must  show 
why  BO  long  Ignorant,  and  when  and  how 
they  first  came  to  a  knowledge  of  tbe  facts. 
Scruggs  V.  Land  Co.,  86  Ala.  ITS,  6  South. 
Rep.  440;  James  v.  James,  66  Ala.  625; 
Merritt  V.Brown,  21  N.J.  Eq.401;  Brink  v. 
Steadman.  70  111.  241 .  The  amended  bill  al- 
leges that  a  relative  of  Haggerty  owned 
the  adjoining  lot,  and  fumlsued  him  with 
the  money  with  which  to  pay  for  the  lot 
in  question.  No  excuae  Is  shown  why  In- 
quiry was  not  made  of  him.  By  reason- 
able diligence  they  could  have  ascertained 
years  ago  tbe  facts  tbeyamnowposseBsed 
of.  To  decree  specific  performance,  and 
divest  detaidant  of  the  legal  titie.  alter 
such  lapse  of  time,  during  which  no  steps 
whatever  to  wards  the  erection  of  improve- 
menta  have  been  taken,  and  after  defend- 
ant has  lately  put  Improvements  upon  the 
property,  would  be  inequitable. 

We  have  not  overlooked  tbe  Inststance 
<a  complainants'  counsel  that  defendant 
waived  performance  of  the  condition.  This 
insistence  Is  founded  on  the  allegations  of 
the  bill  that  defendant  suffered  tbe  lot  to 
be  assessed  for  taxes  as  Haggerty's  prop* 
erty  from  year  to  year  after  the  time  fixed 
for  the  performance  of  the  condition,  and 
In  1876  purchased  it  at  a  tax-aale  as  his 
property,  and  did  not  re-enter  it  as  on 
condition  broken  during  bis  Ilfe-tlme.  The 
averment  that  the  defendant  admitted  to 
the  relative  above  alluded  to  that  per- 
formance of  condition  had  been  waived  Is 
not  the  averment  of  a  waiver,  but  otwhat 
may  be  n^orded  mere  proof.  His  eq- 
uitable interests  vested  In  him  the  Intu- 
dents  of  ownership,  and  made  U  his  duty 
primarily  to  pay  the  taxes,  while  he  had 
possession.  The  bill  further  avers  that 
the  lot  had  been  unoccupied  and  without 
IncloHure  until  a  few  months  before  the 
filing  of  the  blU.  when  defendant  erected  a 
building  thereon,  and  also  that  defendant 
had  paid  the  taxes  since  1875.  It  may  be 
that  failure  to  re-entf-rwasacqnlescence  in 
tbe  omlsdon  to  erect  tbe  improvements 
by  the  specified  time,  bat  cannot  be  re- 
garded aa  a  waiver  altogether  of  the  per- 
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(ormance  of  the  condition.  The  waiver  of 
Buch  condition,  "to  be  operative,  muet  be 
Bapported  by  an  agreement  founded  on  a 
valnable  consideration,  or  the  act  relied 
on  as  a  waiver  miiBt  be  such  as  to  estop  a 
party  from  toslstlnj?  on  performance  of  the 
contract  or  forfeiture  of  the  condition." 
6  Wait,  Act.  &  Def.  714.  The  facta  alleged 
In  the  bin  are  Ineuffldent  to  constltnte  a 
waiver.  Affirmed. 


LOUIBTILLE  ft       B.  Go.  T.GlLlfBR. 

(SupraiM  Court  of  AUOMnaa.  Muy  0,  1890.) 
CiBBiBn— DniTBKT  or  PasiaHT— BuminuiOT 

OF  BlviDXMCB. 

1.  A  oar-loaa  of  bricks  was  consigned  to  plalo- 
tifl  afOloverfleld  Sta."  There  was  no  station 
B^ont  or  side  track  there,  and  no  one  was  npon  the 
ground  to  receive  the  bricks.  Aftor  waiting  a  few 
minutes,  during  which  the  locomotive  whlsUe  was 
repeMeolv  sounded,  the  car  was  carried  to  a  sta- 
Uon  a  nma  hejaaa,  and  left  npon  a  side  traok. 
Held  thai,  slnoe  the  loaded  oar  oonld  not  be  left 
npon  the  track,  It  was  the  du^  of  the  company  to 
unload  and  leave  the  bricks  upon  the  ground,  and, 
the  freight  having  been  prepaid,  plaintiff  was  en- 
titled to  recover  their  value. 

2.  The  fact  that,  on  the  foUowlng  day,  certain 
tenants  of  pli^ntiff  asked  at  the  station  if  plain  tUTs 
bricks  had  come,  and  unloaded  and  plaioed  them 
upon  the  ground,  was  not  sufOdent,  in  the  absence 
of  other  proof  of  authority,  to  show  that  they  re- 
oelved  them  as  his  agents. 

Appeal  from  circuit  court,  Lowndes 

county;  John  Moorr,  Judge. 

Jones  A  Falkner  aiiA  Watte  &  Son,  tor 
appellant.   Girard  Cook,  for  apprise. 

MoCLSLLAHf  J.  A  carload  of  brick  was 
shipped  by  appellant's  line  of  railway  on 
December  14. 18S6,  from  Montgomery,  con- 
signed to  appellee  afCloverfleld  Sta.,"  as 
appears  by  the  btU  of  lading.  What  man- 
ner of  place  Cloverfleld  was,  does  not  ap- 
pear, except  that  the  residence  of  appellee 
was  within  260  yards  of  It,  and  the  railroad 
company  had  no  depot,  warehouse,  agent, 
or  eren  side  track  there.  The  car  contaln- 
Inicthe  brick  was  promptly  transported  to 
the  point  of  consignmrait  on  the  morning 
of  the  14th,  but  the  consignee  was  not 
there,  nor  was  any  other  peraon  thereto  re- 
ceive the  goods,  though  it  was  shown 
that  he  bad  persons  there  for  that  pnr- 

Sose  each  otthe  two  preceding  da^,  when 
efendant's  local  freight  train  passed.  Aft- 
erwaiting  from  flveto  ten  minutes, during 
which  the  engine  whistle  was  repeatedly 
sounded  without  anyone  appearing  to  re- 
ceive the  brick,  the  train  moved  on  to  Mor> 
ganvllle,  one  mile  beyond  Cloverfleld,  a 
r^ular  station  of  the  road,  haviug  a  de- 
pot, agent,  etc., and  there  side-tracked  and 
left  the  car  containing  plaiutlff'B  brick.  It 
farther  appears  that.^a  few  houn  after 
the  said  car  with  the  brick  had  been  left 
on  side  track  at  Morganville,  some  ne* 
groes,  who  were  tenants  on  plaintiff's 
plantation,  which  extended  to  Cloverfleld, 
came  to  MurganTllle.and  asked  the  depot 
agent  at  that  place  If  Mr.  Qllmer'a  brick 
had  come;  and,  on  being  pointed  oat  the 
car  on  which  the  bricks  were,  the  said  ne- 
groes unloaded  the  car,  and  put  the  brick 
on  the  groand.  **  Qllmer  was  not  at  home 
on  that  day,  bat  two  days  afterwards  he 
went  to  MorganTille,  and  refused  to  re- 


ceive the  brick  unless  they  were  een 
to  Cloverfleld.  This  the  defendant  i 
to  do,  and  thereupon  Ollmer  brougl 
suit  to  recover  tbe  value  of  tbebi 
upon  failure  <rf  the  common  carrier 
liver  them  to  him  according  to  tt 
tract  of  shipment. 

The  main  inquiry  In  thecase,  as  it  I 
preeented  on  an  exception  to  the  i 
atlve  charge  given  for  the  plaintiff] 
involves  a  consideration  of  defen< 
duty  as  to  delivery  at  Cloverfleld, ' 
abseuce  of  the  consignee,  or  any  ] 
representing  him,  under  the  pecolia: 
of  the  case.  There  was  no  depot 
brick  could  not  be  stored.  There  v 
Hgent  In  whose  charge  they  could 
been  left.  There  was  no  side  tracl 
hence  the  car  could  not  be  left  there 
only  delivery  possible,  ther^ore,  v 
unload  the  brick,  and  leave  them  i 
groand  in  care  ol  no  one,  and  even 
out  notice  to  the  consignee,  or  ma 
Identification  by  which  he  might 
wards  come  to  a  knowledge  ot  tb 
rival,  and  take  poBsesBlon  otthem. 
a  delivery  is.  to  say  the  least,  most 
ual  and  extraordinary.  No  case  1 
ing  Its  like  is  to  be  found  in  the  bo< 
far  as  an  exhaustive  examination  d 
ee.  Yet  we  think  that  Just  this  m 
ot  delivery  was  authorised  and  rec 
and  would  have  been  Jnstifled  by  th 
of  this  transaction,  and  the  cuntr 
affreightment  en  tered  Into  in  view  ol 
facts.  It  must  have  been  In  the  cc 
platlon  of  both  parties  that  the 
Bbould  be  unloaded  at  Cloverfleld 
the  train  waited,  Blnce  learingtbecai 
oft  the  main  and  only  track  was 
the  question.  Ordinarily,  it  is  the  d 
the  railway  companies  to  unload 
from  Its  cars,  and  place  them  in  its 
house  for  delivery  to  the  consignee 
when  there  Is  an  omission  to  do  thl 
generally  for  the  latter's  convenient 
benefit.  In  a  case  like  this,  when 
not  only  necessary  to  a  delivery  i 
consignee,  but  also  to  the  conduct 
carrier's  other  business,  that  the 
should  be  discharged  from  the  car, 
not  doubt  but  that  It  Is  the  comp 
duty,  and  not  that  of  the  consignee, 
load  the  consignment  from  its  re 
The  only  purpose  to  be  subserved  1 
presence  of  Ollmeron  the  arrival  ot  t 
containing  the  brick  was  one  oft 
alone  to  him,  and  which  he  could 
himself  of,  or  not,  wltbout  falling  1 
duty  he  owed  the  carrier.  If  be  ch 
waive  this  benefit,  and  take  each  ri 
were  Involved  in  his  property  beln 
unprotected,  and  without  marks  of  I 
ficatlon,  even  he  had  the  right  to 
He  did  waive  this  right  to  be  prese 
thA  arrival  ot  the  consignment,  an<: 
seated  to  take  all  the  risks  Incident 
only  kind  of  delivery  that  could  be 
at  Cloverfleld,  when  he  became  boa 
bill  of  lading  whlcb  provided  for  de 
at  a  point  where  it  could  only  be  el 
by  anloadliw  the  car  on  the  groand 
the  train  waited.  The  prindi^e  Ini 
is  the  same  as  It  there  had  beat  i 
track,  but  no  depot  or  agent,  at  C 
flrtd.  In  that  ease  a  good  delivery  ^ 
have  been  made  by  leaving  the  ear  i 
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side  track  In  the  abBence  of  Ollmer,  or  aiiy 
representatlTe  of  his.  and  wlthoat  any  no- 
tice to  him.  This  court  has  settled  thedoc- 
trine  that  this  latter  mode  of  delivery  la 
effectual,  and  acqalta  the  carrier,  becaaae 
It  was  the  only  mode  of  delivery  within 
the  carrier's  power  to  make,  under  a  blU 
of  lading  to  a  point  where  It  had  no  aroit 
or  depot;  and  the  same  conslderanon 
leads  to  a  like  conclusion  here.  The  fact, 
therefore,  that  Ollmer  was  not  present 
to  recelre  the  brick  did  not  relieve  the  de- 
fendant f rom  ItH  duty  to  deliver  them  at 
that  time  and  place  by  leaving  them  on 
the  grrouDd.  The  risk  of  auch  a  delivery 
was  tillmer's.  not  the  carrier's.  Ballroad 
Co.     Wood,  W  Ala.  167. 

Notwlthstandlnff  defendant's  failure  to 
dellverthe  brick  at  Cloverfleld,  If  the  plain- 
tiff subsequently  received  them  at  Mot%an- 
vllle.he  thereby  waived  periormauceof  the 
contract  aa  to  delivery  at  the  formerplace, 
and  lost  his  right  of  action  for  the  carrier's 
default  In  that  behalf.  If  there  was  any 
evidence  In  the  case,  therefore,  tending  to 
•how  that  delivery  was  accompllahed  at 
Morganvllle,  the  general  charge  forplaln- 
tlff  should  not  have  been  given.  We  have 
no  doubt  bat  that  the  action  of  thn  ne- 
groes In  unloading  the  car,  and  stacking 
the  brick  on  the  ground,  amounted  to  a 
delivery  to  Gilmer,  If  they  were  his  agents. 
The  question  on  this  part  of  the  case, 
then,  is  simply  whether  there  was  any  evi- 
dence from  which  the  Jury  might  have  le- 
Kitlmatdy  Inferred  that  they  acted  for.  and 
by  authority  of,  the  plaintiff.  There  Is  no 

firoof  of  8u(m  authority.  On  the  contrary 
t  appears  that,  on  the  two  preceding 
days,  Gilmer  had  expected  the  brick  to  be 
delivered  at  Cloverfleld,  and  that  he  was 
not  at  home  on  the  14th,  and  could  not 
then  have  authorized  the  negroes  to  re- 
ceive the  brick  at  Morgana vllle.  There  Is 
nothlDg  In  the  fact  that  they  W3re  bis  ten- 
ants wnlcb  went  to  show  he  had  author- 
ised them  to  receive  the  cunslstnment. 
The  only  remaining  tact  la  that  they  did 
an  act  which  was  without  authority,  un- 
less they  had  a  right  to  represent  Gilmer. 
Agency  cannot  be  proved  In  this  way, 
which  Is  no  more  than  to  assume  the  act 
to  be  authorised  from  the  fact  that  It  was 
performed.  Beynoldsv.  Collins,  78  Ala.  94. 
The  Jury  had  no  right  to  look  to  this  tact 
as  a  basis  tor  the  Inference  of  agency.  Tbe 
charge  did  not  withdraw  any  evidence 
from  the  Jury  which  It  was  properforthem 
to  consider,  and  M  was  tree  from  error. 

It  was  In  evidence  that  the  frelghtchargee 
were  paid  In  advance.  The  plaintiff  was 
therefore  entitled  to  recover  the  value  ol 
the  brick  at  Cloverfleld  on  the  day  they 
should  have  been  delivered.  Railroad  Co. 
V.  Humphrey,  9  Amer.  &  Eng.  R.  Cas.  331, 
note  884;  Railroad  Co.  v.  Wood,  72  Alcu 
451. 

The  Judgment  of  the  circuit  court  must 
beafllrmed. 


EOHOLS  T.  liODISTILLB  A  N.  R.  GO. 

(/Supreme  Ocwt  <tf  Alabama.    April  88,  1800.) 

GAXBZSBfr— LOM  09  GOODS— BfUSVBS  DAKAesS 

— HVIDBNOB. 

Though  tbe  meuure  of  dunaffes  in  an  actioa 
sgTt>"**  a  oommon  carrier  for  failure  to  deliver 
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cotton  whl(di  It  has  undertaken  to  transport  la  the 
value  of  tbe  oottoa  at  the  point  of  destination,  with 
intere«t  from  tbe  time  It  abould  have  been  deliv- 
ered, less  f  reigbt  obarges.  yet  evldenoa  of  the  valne 
at  tbe  point  of  sblpment  la  relevant  to  tbe  Inquiry 
as  to  value  at  tbe  point  of  delivery ;  and  the  carrier 
cannot  complain  that  tbe  proof^  of  value  is  con- 
fined to  tbe  place  of  shIpmeDt,  as  tbe  presumption 
ia  that  the  valns  there  Is  leaa  than  at  the  point  of 
destination. 

Appeal  from  dtyconrtof  Decatnr;  Mob- 
bis  A.  Ttng,  Si)eclal  Judge. 
Wert  &  Speake,  for  appellant. 

McCleI'I^an,  J.  The  trial  below  was 
had  before  a  special  Judge  without  Jury, 
and  this  appeal  brings  under  review  his 
flndlngsof  fact,  and  the  Judgment  rendered 
thereon.  Acts  18S8-«8,  p.  821.  The  action 
was  against  a  common  carrier  for  an  al* 
l^d  failure  to  deliver  tx>  consignees.  In 
Memphis,  Tenn.,  a  certain  bale  of  cotton 
delivered  to  It  for  carriage  at  Hartsell, 
Ala.  The  evidence  showed  that  the  cotton 
was  the  property  of  the  plaintiff,  and  that, 
though  rec^ved  by  the  railway  company 
for  carriage  to  Memphis,  It  was  never  in 
fact  shipped,  but  was  lost  from  defend- 
ant's shipping  platform  at  Hartsell.  The 
value  of  the  cotton  at  Hartsell  was  folly 
proved,  but  there  was  no  direct  evidence 
of  its  value  at  Memphis.  On  this  ground, 
because  of  the  failure  to  adduce  any  direct 
evidence  of  value  at  the  point  ot  deetina- 
tlon,  the  court  found  for  the  defendaut, 
and  entered  up  Judgment  accordingly. 
This  was  clearly  erroneous.  It  is  nnquee- 
donably  true  that  the  measure  of  dam- 
ages In  an  action  against  a  common  car^ 
rier  for  talllnflr  to  deliver  goods  which  It 
has  nndertaken  to  transport  Is  the  valua 
of  the  goods  at  the  point  of  destination, 
with  Interest  from  the  time  they  should 
have  been  delivered,  less  freight  charges. 
Railroad  Co.  v.  Gilmer,  ante,  664.  But  It 
is  equally  well  settled  that  evidence  of 
value  at  the  point  of  shlpmoit  Is  relevant 
to  the  Inquiry  as  to  value  at  the  point  ot 
delivery.  Foster  v.  Rodgers.  27  Ala.  602; 
Ward  V.  Reynolds,  82  Ala.  884;  Railroad 
Co.  V.  Wood,  72  Ala.  4Kt.  And.  In  the  ab- 
sence of  other  evidence,  the  defendant  car- 
rier cannot  complain  ot  the  proof  of  valne 
thus  confined  to  the  place  ot  shipment, 
as  the  presumption  Is  that  the  value 
there,  especially  ot  such  an  article  of  com- 
merce as  cotton,  Is  lees  than  at  the  point 
of  destlnatloD.  Railroad  Co.  t.  Sloan,  80 
<ia.  686:  Railroad  Co.  t.  Mason,  11  Lea. 
116. 

Whether,  under  the  facts  ot  this  case,  the 
true  measure  ot  damages,  la  any  event, 
would  not  be  the  valoe  at  point  of  ship- 
ment, as  the  property  was  there  lost, 
qnare.  See  Lakeman  v.  Grinnell,  5  Boaw. 
625. 

The  judgment  ot  tbe  city  court  Is  re- 
versed, and  the  canae  remanded. 


MOOURDT  eC  Mi,  V.  MlDDUCTOM  tft  «/. 
(SupreiM  Covert  cf  Alabama.  April  99, 1898.) 

RsB  JusioAu— CB<ws-PBHAin>s— RBnusoa. 
1.  Plalotiff,  as  administrator,  seeks  to  enforce 
a  vendor's  Hen  for  an  unptUd  balance  of  purobaaa 
money.  The  evidence  on  a  former  i^peal  showed 
that  a  nnmber  of  items  sought  to  be  offset  as  oredita 
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pro  UmtOi  nnder  a  plea  of  paymwxt  of  tbe  pUlDUfTt 
elatm,  were  oroH-deniuiaB,  and,  tbere  doIdk  do 
erldeooe  at  an  agreement  that  tbey  ahoula  be 
tJraated  as  inyments,  they  were  declared  to  be  in- 
depeadent  oroM -claims.  On  the  ■econd  trial,  on 
the  same  evidence,  they  were  adjudged  barred  aa 
orosB-demaode  by  the  statute  of  non-claim,  and  a 
*<eferee  was  dlreoted  to  ascertain  the  amount  due 
on  the  claim  in  suit  Beld,  that  this  was  not  such 
AH  adjudication  as  to  preclude  further  inqulrr  into 
tbe  character  of  the  items  by  permitting  the  intro- 
dootlon  of  additional  testimony  before  the  referee. 

9.  A  chancellor  has  authority  to  set  aside  the 
report  of  a  referee  ex  mero  motu,  and  order  another 
TMerenoe,  with  different  dlreotions  aa  to  tbe  tak- 
ing of  an  aoooant,  or  for  the  purpose  of  receiving 
additional  evidence,  not  at  variance  with  the  prin- 
ciples settled  by  tbe  decree. 

8.  Upon  sustaining  an  exception  to  the  report 
of  a  referee  going  to  a  alogle  Item  of  the  aoooant, 
which  should  have  been,  but  was  not,  allowed,  the 
ohanoellor  may  make  the  correction,  thereupon 
sute  the  account,  and  render  a  decree  aoDordui^ 
ly,  without  further  reference. 

4.  Under  plea  of  payment,  evidence  of  an 
agreement  that  an  Item  in  the  nature  of  a  cros»- 
demand  ebould  be  credited  as  apaymentpro  tanto 
la  oompetant,  and  will  anstala  a  decree  aUowliig 
tbe  Item  to  be  credited  on  tbe  claim  In  auiU 

Appeal  from  chancery  coart^  Lowndea 
county;  Fobtsb,  Chancellor. 

For  Btatement  ot  facts,  see  report  of  de> 
dston  on  funner  appeal,  2  Soatn.  Hm.  731. 

Qtrard  Cookf  for  appellants.  W.  B. 
BoughtoUt  lor  appellees. 

McClbllan,  J.  When  this  case  was  In 
this  court  on  a  former  appeal,  it  was  held 
that  the  claims  of  Mrs.  A.  W.  Mlddleton 
against  the  estate  ot  ber  reodor,  H.  F. 
SlmontOD,  tor  the  amount  received  by  blm 
In  excess  of  his  share  of  tbe  proceeds  of 
crops  In  which  they  were  Jointly  Inters 
ested,  and  tor  $200  paid  by  her  to  Wiley 
as  his  contribution  to  the  wages  ot  the 
latter,  who  was  employed  in  their  Joint 
planting  rentnre,  were,  on  the  evidence 
then  In  the  record,  mere  crosa-demands  or 
Independent  set-otts,  and  In  no  sense  pay- 
ments on  the  land  debt  due  from  Mrs.  Mld- 
dleton to  Shnonton.  McCardy  t.  Middle- 
ton,  83  Ala.  ISl,  2  South.  Bep.  721.  The 
cane  being  reversed  and  remanded,  a  de- 
cree was  rendered  In  the  court  below  on 
August  80,18S7,adJadglQg  that  said  cross- 
claims  were  barred  by  the  statute  of  non- 
claim  as  debts  against  the  Insolvent  es- 
tate ol  R.  F.  Slmouton.  complainants'  In- 
testate, and  for  that  reason  coald  not  be 
set  off  against  the  purchase  money  sought 
to  be  recovered  by  the  bill.  It  was  fur- 
ther decreed  that  complainants  were  en- 
titled to  have  the  reversionary  Interest  In 
the  land  described  sold  to  pay  the  balance 
nf  purcbaae  money  due  therefor,  and  It 
was  referred  to  the  register  to  ascertain 
and  report  to  tbe  next  term  of  the  court 
the  amount  ot  purchase  money  sodne  and 
unpaid.  On  the  reference  had  under  this 
decree,  the  defendants  appeared,  and  were 
denied  the  rijicht  to  Introduce  additional 
testimony  tending  to  show  that  the  item 
ot  9200,  above  referred  to,  wan  In  fact  a 
payment  on  the  debt  in  salt,  and  notmere- 
ly  a  aet-ofi  against  the  claim  of  complain- 
ants. This  action  was  excepted  to;  and, 
on  tbe  coming  In  ot  the  report,  while  the 
exception  was  not  In  form  allowed,  tbe 
matter  was  again  r^erred  to  the  n^lster 
to  ascertain  the  amount  of  purchase 


money  due,  and  all  parUes  were  allowed  on 
tbls  reference  "to re-examine  the  witnesses 
whohareheretofurebeen  examined  by  dep- 
osition or  before  the  reidster.*  On  this 
reference,  Wiley  was  re-examined,  and  his 
testimony  tended  strongly  to  show  that 
R.  F.  Simontua  had  agreed  to  apply  the 
(300  in  controversy  to  and  In  payment  pro 
t&nto  of  the  land  debt  owed  by  Mrs.  Mld- 
dleton. Tbe  register,  however,  again  de- 
clined to  allow  defendants  a  credit  for 
that  item.  Upon  the  coming  In  of  this  re- 
port the  chancellor  set  It  awte.  allowed  a 
credit  tor  the  f 200  Item,  and  entered  up  a 
final  decree  tor  the  balance,  with  Interest. 
From  that  decree  thisappeal  Is  prosecuted. 

We  do  not  understand  that  either  this 
court,  or  the  chancellor  In  his  decree  ot 
August  80,  1887,  finally  determined  that 
the  Items  relied  on  by  the  defendants  us 
payments  were  not  payments,  but  only 
cross-demands.  This  court  determ  ned 
that  on  the  evidence  then  in  the  record, 
and  which  was  before  the  chancellor  on 
the  first  hearing  ot  the  cause,  these  items 
were  aet-ofta,  and  conaeqaently  that  the 
chancellor  erred  In  crediting  them  as  pay- 
ments un  the  debt  claimed  by  the  bill.  On 
the  same  state  of  evidence,  when  tbe  cause 
again  came  on  to  be  heud  in  tbe  court 
below,  the  chancellor,  following  the  opin- 
ion of  this  court,  and  assuming  that  the 
Items  were  mere  cross-demands,  decreed 
that,  as  such,  they  could  not  be  allowed 
in  ascertaining  the  balance  due,  because 
they,  nut  having  been  presented  to  Simon- 
ton's  administrators,  were  barred  by  the 
statute  ot  non-claim.  The  qnestttm  Is 
whether  this  state  of  adjudication  pre- 
cludes all  further  Inquiry  Into  the  ques- 
tion nf  whether  these  Items  were  In  fact 
payments.  It  may  be  conceded  that,  on 
the  first  reference  after  reversal,  the  regis- 
ter had  no  authority  to  take  additional 
testimony  on  the  point,  because  the  decree 
of  reference  did  not  authorise  blm  to  do 
so.  But  we  do  not  question  bot  that  It 
would  be  competent  for  tbe  chancellor, 
upon  the  coming  In  of  the  report,  to  set  It 
aside  flx  mero  mota,  order  another  reter- 
ence,  and  remodel  the  directions  to  the 
register  thereon  to  any  extent  not  incon- 
sistent with  the  equities  settled  by  the 
former  decree.  Lang  v.  Brown,  21  Ala.  179. 
And  it  was  therelore  entirely  competent 
for  the  cham^Uor  to  set  aside  tbo  report 
even  in  the  absence  of,  or  after  overruling, 
specific  exceptions  to  It,  and  to  order  an- 
other reference  upon  dltfefent  directions  as 
to  the  taking  of  the  account,  or  for  tbe 
purpose  ot  affording  an  opportunity  for 
tbe  Intruductlon  of  additional  evidence, 
provided  the  "principles  settled  by  the  de- 
cree, what  may  be  termed  the  equity  ol 
the  bill,  are  not  thereby  varied."  Cochran 
T.  Miller.  74  Ala.  50;  Nunn  t.  Nnnn.  fi6  Ala. 
85;  Marshall  v.  McPhllllps.  79  Ala.  145. 

Nur  can  It  be  doubted  that,  upon  ans- 
talning  an  exception  to  the  register's  re- 
port which  involves  only  the  determina- 
tion that  a  single  Item  ot  credit,  certain  In 
amount  and  date,  not  allowed,  should 
have  been  allowed,  and  hence  necessitates, 
to  the  correction  ot  the  amount  as  report- 
ed, only  a  simple  calculation.  It  is  proper 
tor  the  chancellor  to  make  thecalculatlon, 
state  the  account^  and  render  a  decree  ac- 
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cordiBgtr*  without  ajralB  refwilag  the 
mutter  to  tiie  roister.  Cbamtwrs  t. 
M  riKbt.  52  Ala.  444. 

Tlieee  cuafiideratlons  dirulnate  from  the 
record  before  na  all  questions  except  those 
wMcb  so  to  the  propriety  of  alluwing  a 
credit  for  tbe  item  ol  CSOOon  the  pleadings 
and  eridence,  as  the  caae  atood  when  tbe 
decree  aucertainiiig  tbe  balance  due,  and 
ordering  a  sale  ol  toe  land  for  its  pay  men  t, 
was  rwdered. 

And  first  as  to  tbe  pleadings:  The  au- 
awen  ot  eax^  of  the  defendants  set  np  and 
rely  upon  full  payment  ot  each  and  all  Uie 
porcfaase-muney  notes.  Uudereacbof  these 
answers,  and  In  response  to  their  aver- 
nientB.  It  vm  dearly  competent  to  make 
the  proof  ot  payment  which  was  made  aa 
to  tbe  item  ol  taOO.  Tbe  ameodment  al- 
lowed to  the  answer  and  cross-bill  of  8.  C. 
Marks,  stace  the  former  appeal,  was 
maaUeatly  made  to  meet  tbe  case  which, 
according  to  tlie  opinion  of  this  court, 
waa  then  presented  by  tbe  proof.  But,  in 
preaentinff  this  item  in  the  light  of  a  set- 
off or  Independeot  demand,  the  averment 
la  made  In  the  alternative,  and  without 
la  any  sense  abandoning  the  original  alle- 
gtttitHi  ol  payment.  6o  that  tbe  answers 
ol  all  tbedefendants  stthe  time  of  tbe  lost 
decree  contained  allegations  of  payment 
under  which  it  was  oumpeteatto  prove 
tbe  pHyment  of  tbe  9200  In  tbe  manner 
shown  by  tiie  evidpnce  of  Wiley  on  the 
la«t  relerenoe;  and  to  these  allegations, 
tbuB  proved,  the  decree  appealed  from  la 
directly  responsive.  Of  course,  If  this  sum 
waa  apaymmton  tbe  last  purchase-money 
note,  its  application  thereto  extioguinhed  It 
as  an  independent  demandagaioBt  (Simon- 
ton.  It  could  not,  therefore,  be  pi'eeented 
against  his  estate,  and  the  statute  ol  non- 
claim  baa  no  appUcatios. 

It  only  remains  to  be  considered  whether 
the  action  of  thechancellor  In  allowing  this 
Item  as  a  payment  pro  taoto  is  sustained 
by  the  evidence.  We  think  It  le.  Wiley  Is 
the  only  witness  on  the  point.  He  testi- 
fies that  Simonton  instructed  Mra.  Middle- 
ton  to  pay  him  (Wiley)  the  f 200  n-hlcb  Si- 
monton owed  him  for  thatyear,  and  agreed 
to  credit  her  notes  with  that  amount.  His 
evidence  is  positive  an<l  unequivocal  to 
this  elTeet,  and  we  cannot  see  that  it  is  In 
conflict  with  his  Hrst  deposition  on  the 
enbject.  The  most  that  can  be  affirmed 
as  lending  color  to  the  suggestion  of  dis- 
crepancy between  his  first  and  his  last 
atatementa  on  tbe  subject  isthatbestated 
on  taia  former  examination.  In  reference  to 
a  written  statement  containing  many 
Items — among  tliem  tbe  $200— purporting 
to  be  a  list  ot  payments  on  the  purciiase- 
money  note  In  question,  that  he  could  not 
say  whether  the  Items  embraced  In  tbe 
statement  were  the  last  payment  on  tbe 
note  or  not,  but  that  he  would  not  have 
receipted  the  statement  as  the  last  pay- 
ment, as  he  appeared  to  have  done,  unless 
It  had  been  true.  He  did  not  on  that  ex- 
amination testify  separately  about  the 
$200  item;  and,  we  repeat,  his  testimony 
then  is  not  Inconsistent  with  that  upon 
which  the  chancellor  acted.  Taking  his 
last  statement  in  connection  with  other 
facts  in  the  case,  all  oi  which  are  consist- 
ent with  It,  and  give  It  probabUity,  we 
T.7so.no.2tt— 42 


concar  with  tbe  chancellor  In  crediting 
this  Item  as  a  payment  on  the  purrhase- 
money  note. 
The  decree  Is  affirmed. 


Ai^oao  T.  AUOfiD. 
{Supreme  Cmut  cf  AlabanM.  J«i.,  1880.) 

Appeal  from  probate  court,  Etowah 
county;  J.  N.  Tali.han,  Judge. 

Petition  by  Nancy  Altord  for  tbe  op- 
polntment  ot  comniisslonei-s  to  set  apart 
a  homestead  In  the  land  ol  which  her  hus- 
band, Jefferson  Alford,  died  seifled.  Her 
selection,  as  shown  by  tlie  petition,  con- 
sisted ot  two  pai-cels,  separated  by  anotb* 
er  parcel  about  half  a  mile  wide.  A  de- 
mDrrerto,and  a  motion  to  dismiss, tbepe> 
tition,  were  suBtaJned,  and  petitioner  ap- 
peals. 

James  M.  Aiken  and  Dortcb  &  Martiu, 
for  appellant.  John  B-  Disque,  for  appel- 
lee. 

Stonb,  C.  J.  The  Judgment  in  this  case 
la  affirmed,  on  the  authority  ol  Jattrey  v, 
McOongb,  ante,  883,  (at  the  present  term.) 

Parmrb'b  Adh*s  v.  Pasheb. 
{Supre7neCowt<ifAlat>ama.  27ov.Tenn,1889.) 
BCoaraMa— Aasolutb  Dibd— Pleading. 

1.  A  bill  which  alleges  that  complainant,  bsv- 
iag  a  perfect  equl^  in  land,  procured  tbe  holder  of 
the  legal  title  to  convey  it  to  defendant,  to  necnre 
a  debt  which  complaiiumt  owed  to  defendant,  who 
then  agreed  to  convey  the  land  to  uomplainaot  on 
payment  of  tbe  debt,  and  that  afterwards  defend- 
ant took  poaseMion  of  the  land,  states  facta  show- 
ing tbat  tbe  convoyance  to  defendant  was  intended 
as  a  mortgage.  Disttngnlsbing  Vosely  v.  Moaely, 
6  Booth.  Rep.  788. 

2.  A  bill  to  redeem  a  tract  of  land  In  tbe  pos- 
aession  of  tbe  mortgagee,  and  for  an  aofsounting  for 
tbe  renta  and  proflta,  where  complainant  owna  but 
an  undivided  naif  interest  in  the  land,  and  the 
mortgage  binds  only  his  interest,  is  not  demurra- 
ble because  it  seeks  broader  relief  than  cojEapiaior 
ant  is  entitled  to. 

Appeal  from  chancery  court,  Butler 
county;  John  A,  Foster,  Judge. 

Rlchdrdaon  A  Steioer,  lor  appellant. 
StuIUajKS  A  Wllkfaaop,  for  appellee. 

McCi'Ei^AN,  J.  The  case  made  by  the 
averments  ot  the  bill  is  substantially  this: 
H.  A.  Parmer,  tbe  complainant,  and  Su- 
san Parmer,  Ms  wife,  b^d  a  perfect  equity 
in  the  land  In  controversy,  the  legal  title 
being  In  Mrs.  Allen.  The  complainant  was 
indebted  to  W.  K.  Parmer  In  the  sum  of 
C>610,  and  for  tbe  purpose  of  securing  the 
payment  of  this  sumheprocured  a  deed  to 
be  made  by  Mrs.  Allen  to  W.  K.  Parmer, 
and  took  from  the  latter  an  argeement  to 
convey  the  land  to  him  (H.  A.  Parmer) up- 
on the  payment  of  said  debt.  This  was 
in  1K73.  Three  years  afterwards,  that  is, 
in  1876,  complainant  and  his  wife  contin- 
uing in  the  possession  In  the  meanwhile, 
W.  K..  Parmer  entered  without  the  con- 
sent ot  H.  A.  Parmer,  or  his  wife,  the  other 
tmant  In  common,  and  bus  since  held  the 
premises.  In  18S4,  the  present  bill  was 
filed  by  H.  A.  Parmer  and  Susan  Parmer 
against  W.  K.  Parmer,  and  ^ as  subae- 
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quently amended  bystriking  out  the  name 
of  Susan  Parmer  bh  complalnaDt.  and 
making  her  a  defendant;  and,  W,  K,  Par- 
mer having  died,  the  cause  was  revived 
against  his  representative  and  heirs.  The 
bill  proceeds  on  the  theory  that  the  deed 
from  Mrs.  Allen  to  W.  K.  Parmer,  made 
at  the  instance  of  tbe  complainant,  con- 
veying land  to  wMch  be  and  his  co-tenant 
had  an  equitable  title,  and  Intended  solely 
tn  secure  the  payment  of  the  debt,  Is  In 
truth  and  In  fact  only  a  mortgage  in 
equity;  and  the  prayer  Is  that  It  be  de- 
clared an  equitable  mortgage;  that  de- 
fendants be  decreed  to  account  for  the 
rents  and  profits  received  while  in  posses- 
sion; and  if,  upon  such  an  accounting,  any 
balance  be  found  due,  that  he  be  let  in  to 
redeem  ;  t'le  alleged  deed  be  canceled,  etc. 
The  demurrers  set  up  the  defense  i>1  stalA- 
ness  of  demand;  thestatute  of  limitations 
of  10  years ;  and  tbe  further  special  defense 
that  the  bill  shows  complainant  had  only 
an  undivided  half  interest  in  the  land,  but 
seeks  to  redeem,  not  only  that  interest, 
but  the  whole  of  the  property,  and  to  have 
the  rents  o!  the  whole  Interest  accounted 
for. 

Wedonotnnderstand  that  tbe  bill,  In  any 
sense, seeks  to  have  W.  K.  Parmer's  agree- 
ment to  convey  specifically  performed. 
Its  sole  purpose,  so  tar  as  that  agreement 
is  concerned,  \h  to  have  it  considered,  wltli 
the  deed  of  Mrs.  Allen,  as  giving  to  that 
instrument  the  defeasible  character  which 
shows  it  to  have  been  a  mortgage,  and 
not,  as  It  would  appear  U  considered  alone, 
an  absolute  conveyance.  We  have  no  diffi- 
culty la  concurring  with  the  chancellor 
that  tbe  atl^atlons  of  the  bill  clearly  In- 
vest the  conveyance  with  that  character, 
and  that  the  defendant's  rights  and  duties 
are  those  simply  of  a  mortgagee  In  pos- 
session before  foreclosure.  A  bill  to  redeem, 
under  this  state  of  things,  may  be  filed  at 
any  time  before  the  atatntoiy  bar  ol  10 
years  gives  repose  to  the  title  of  mort- 

gagee.  Byrd  v.  McDanlel,  S3  Ala.  18; 
oyle  r.  Wilkins,  67  Ala.  108;  Mewburn's 
Heirs  T.  Bass,  82  Ala.  622,  2  South,  fiep. 
620.  The  present  case  Is  distinguishable 
from  tbe  cases  of  Moseley  v.  MoseIey,86  Ala. 
289,  6  South.  Rep.  7S2,  and  Micou  v.  Ash- 
urst,  55  Ala.  (t07,  where  the  transactions 
were  held  to  be  conditional  sales,  on  two 
grounds:  Flratj  that  the  complainant 
here  had  a  perfect  equity,  having  fully 
paid  the  purchase  money,  whereas, in  each 
of  those  cases,  the  party  who  claimed  as 
mortgagor,  and  was  held  to  be  a  vendor 
on  condition,  had  not  paid  for  that  land, 
and  hence  did  not  have  an  equitable  title; 
and,  second,  in  those  caeies  there  was  no 
independent  debt  between  the  original 
vendee  and  the  peivon  to  whom  tbe  origi- 
nal vendor  conveyed  the  premises  with  a 
defeanance  In  favor  of  the  vendee,  wlien  in 
this  case  there  was  an  Independent  debt, 
which  was  not  paid,  but  continued  to  be 
a  subBlsting  liability,  with  the  convoy- 
ancQ  as  a  mere  security  tor  its  payment. 
This  last  fact  is  usually  one  of  the  decisive 
testa  by  which  the  quesCiun  whether  the 
relation  of  mortgagor  and  mortgagee  ex- 
ists between  the  parties  is  determined. 
Vincent  T.Wa)ker,8(iAla.333,5Soatb.Rep. 
465. 


The  relation  of  mortgagor  and 
gagee,  existing  on  this  state  of  tai 
tween  H.  A.  and  W.  K.  Parmer,  do 
extend  to  Sosun  Parmer,  the  wife 
former.  Her  undivided  half  interesi 
land  did  not  pass  under  the  mortifs 
tbe  two  reasons — either  one  of  w! 
sufficient— that  she  was  not  a  pi 
tbe  arrangement  under  which  Mrs.  A 
ecuted  the  conveyance,  and  that  the 
gage,  being  to  secure  the  debt  of  h 
band,  would  have  been  void  as  to 
terest,  under  the  statnte  then  in  ton 
had  eheformally  executed  It;  tbelai 
sumably,  being  a  part  of  her  sta 
separate  estate.  Steed  v.  Knowles, 
446.  The  mortgage,  therefore,  em 
only  the  complainant's  undivided  1: 
terest ;  and  his  prayer  to  redeem  th( 
property— if,  indeed.  It  is  at  lac 
more  than  a  prayer  to  t>e  let  In  t( 
the  mortgage  off  the  premlsee.  In  sc 
It  is  really  an  incumbrance  on  ai 
thereof  or  Interest  therein,  which 
not  decide— may  be  for  broader  relli 
be  Is  entitled  to;  bnt  on  the  facts  ; 
he  is  clearly  entitled  to  some  part 
retiet  he  a^sks,  and  the  faci  that  h< 
entitled  to  all  that  la  prayed  la  no 
for  denying  him  that  part.  The  sa 
servation  will  apply  with  respect 
rents  and  profits  of  tbe  undivided  1: 
terest  which  belonged  to  his  wlte,ei 
be  conceded  that  these,  under  the  p 
lar  facts  of  this  case,  did  not  belong 
husband,  aa  to  which  la  not  necessai 
we  should  ezpreas  an  opinion.  11 
v.  Pearce.  70  Ala.  4^.  There  was  n 
In  the  decree  orerrallng  the  dem 
and  It  la  affirmed. 


BoLLiNG  et  aJ.  V.  McKknzik, 
((Supreme  Court  of  Alabcema.  Itby  6. 
Action  on  Bux  or  Exchanoh — Rbfuoj 

DKPABTUItB. 

1.  Where,  in  a  suit  againtt  an  Indot 
bill  of  exchange,  the  fxnnplaiat  simply 
DOQ-paymeiit  and  notice,  and  notice  was  i 
replicatloQ  that  defendast  was  tbe  rool 
"owing  the  debt  represeated  by  the  bll 
change,  tbe  coosideration  tiiereof  being  g< 
merchandise  sold  by  plaintlfls  to  defend 
a  departure,  and  a  domorrw  thereto  was  | 
austalned. 

2.  The  repIlcatioQ  Is  also  tnaafflolent  h< 
fails  to  negaUve  the  legal  implication  thai 
In  tbe  hands  of  tbe  indorser  represente 
due  bim  from  tbe  drawer. 

8.  Another  count  of  the  replication 
that,  since  tbe  protest  of  the  bill,  ■*Uie  de 
with  knowledge  that  tbe  usual  steps  of  < 
protest,  and  notice  were  not  dnly  tuen.  i 
edged  bis  liability  as  indorser  on  s^d  1 
promised  plaintiffs  to  pay  tbe  same. "  E< 
Bltbougb  ute  allegation  of  a  promise  to 
insufficient  beoause  the  promise  was  not 
to  have  been  made  before  tbe  bringing  of 
the  acknowledgment  of  continuing  Uabi 
good  without  such  allegation,  and  a  dem 
the  count  was  erroneously  sustained. 

Appeal  from  circuit  court,  Butlei 
ty;  John  P.  Hubbard,  Judge. 

B.  P.  Morrisetty  for  appellants, 
an/son  &  Stelaer,  for  appellee. 

Stonr,  U.  J.  The  bill  of  exchange 
Is  the  foundation  of  the  present  suii 
Bcribed  In  tbe^omplafnt  aa  drawn 
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SoDthem  Railway  Constrtiction  A  Land 
Company  upon  C.  W.  Scofleld,  president, 
payable  to  the  order  of  B,  B.  McKenzle, 
and  by  him  Indorsed  to  R.  E.  Boiling  & 
Son.  The  blU  bean  date,  as  It  la  averred, 
June  1, 1887,  and  It  la  not  stated  when  it 
matured  or  would  matnre.  We  suppose 
no  day  was  fixed  for  its  payment.  We 
must  presume  it  was  payable  when  pre- 
sented. The  complaint  avers  that  "the 
said  bill,  not  being  paid  at  maturity,  was 
duly  protested,  ot  which  the  defendant 
[Alc£ensle]  had  due  notice.  The  legal  Im- 
pllcatious  otthls  transaction  were  and  are 
tliat  the  Southern  Railway  Construction 
&  Land  Company  bad  funds  In  the  hands 
of  Scofleld  subject  to  Its  draft,  that  It  was 
Indebted  to  McKensle,  and  that  by  this 
bill  or  draft  It  appointed  and  directed  the 
payment  of  Its  debt  to  McKenzle  out  of 
the  funds  so  held  by  Scofleld.  la  McKen- 
sfe's  hands,  the  bill,  prima  Oc/s,  represent- 
ed an  Indebtedness  to  him  from  the  Con- 
struction ft  Land  Company.  When  he 
traded  and  indorsed  It  to  Boiling  &  Son, 
the  prima  tttcle  Intendment  was  and  Is 
that,  for  a  valuable  consideration,  he  ap- 
pointed the  payment  of  this  Indebtedness 
which  the  Constmctlon  &  Land  Company 
owed  to  him  to  be  made  to  B.  E.  Boiling 
&  Son.  The  bill  or  draft,  and  its  aubae- 
qnent  Indorsemennt,  do  not,  on  their  face, 
purport  to  rest  on  one  and  the  same  con- 
sideration. McKensle's  obligation  to  pay 
Boiling  ft  Son  was  not  primary  and  un- 
cnndltlonal.  It  was  contingent.  That  is, 
It  bound  him  to  pay  in  the  event  Scofleld 
failed  to  pay,  and  he  (McKenslc)  was  duly 
notified  ot  the  failure.  One  reason  for  re- 
quiring due  and  prompt  notice  to  the  In- 
doraer  of  the  principal  debtor's  failure  to 
|Hiy,l8  that  the  indorser  may  take  prompt 
measnres  to  obtain  Indemnity  against 
loss.  Story,  Bills,  S  112;  Story,  Prom. 
Motes,  §  153:  Jordan  v.  Bell,  8  Port.  (Ala.) 
eS;  Btves  v,  Parmley,18  Ala.  Flowers 
T.  Bitting.  45  Ala.  448;  John  v.  Bank,  67 
Ala.  96. 

It  la  not  pretended  that  notice  of  non- 
payment by  Scofleld,  or  by  the  Southern 
Construction  ft  Land  Company,  was  given 
to  McKenzle  until  a  month  or  more  after 
the  bill  was  dishonored.  In  fact.  It  Is  not 
shown  It  ever  was  presented  to  Scofleld, 
or  that  McKenzle  was  notified  that  he 
would  be  looked  to  for  payment,  until  a 
month  or  more  after  he  Indorsed  the  bill 
to  Boiling  ft  Son.  The  dtfense  on  which 
this  case  went  oft  was  raised  by  pleas  of 
defendant,  denying  that  the  bill  had  been 
presented  for  payment,  either  to  the  Rail- 
way Conetruction  &  Land  Company,  or  to 
Scofleld,  and  denying  that  notice  of  non- 
payment had  been  given  to  McKenzle. 
To  these  pleas  plaintiff  Interposed  two 
repltcatlonB.  We  will  consider  thera  in 
their  InvOTM  order.  The  second  of  the 
replications  avers  "  that  the  said  defendant 
is  the  real  debtor,  owing  the  debt  repre* 
eented  by  said  bill  of  exchange,  the  consid- 
eration thereof  being  goods  and  merchan- 
dise sold  by  plaintiffs  to  defendant."  A 
demurrer  was  Interposed  to  this  replica- 
tion, which  the  court  sustained.  The  com- 
plaint contains  a  single  special  count  on 
the  Indorsement  of  ablU  of  exchange.  The 
repllcatiun,  U  otherwise  snffici«it,  counts 


on  tha  consideration  of  the  indorsement, 
and  In  the  absence  of  a  count,  general  or 
special,  claiming  for  goods  sold  and  deliv- 
ered, it  Is  a  departure  from  the  cause  of 
action  set  forth  In  the  complaint.  But  it 
Is  iusufflclent  for  another  reason;  It  does 
not  D^atlve  the  faitt  that  the  bill  In  the 
hands  of  McKenzle,  before  it  was  traded 
to  Boiling  ft  Sou,  represented  a  debt  due 
from  the  Railway  Construction  &  Land 
Company  to  him.  This,  as  we  have 
shown.  In  the  absence  of  a  negative  aver- 
ment, Is  the  legal  Implication  arising  out 
of  the  giving  of  the  bill;  and,  even  If  the 
complaint  had  contained  a  connt  tor 
goods  sold,  the  replication  would  have 
been  Insufflcient,  if  It  had  not  either  nega^ 
tlved  indebtedness  from  the  Railway  Con- 
struction ft  Land  Company  to  McKenzle, 
or  denlfKl  that  the  bill  was  given  in  pay- 
ment or  part  payment  ot  such  Indebted- 
ness. In  other  words,  to  make  the  offered 
replication  sufflclentt  it  must  have  been 
shown  that  the  bill,  until  It  was  traded 
to  Boiling  A  Son,  was  mere  accommoda- 
tion paper  on  the  part  of  the  Railway  Con- 
struction ft  Land  Company*  fliven  to  en- 
able McKensle  to  raise  money,  or  money's 
worth. 

The  other  replication  to  defendant's 
pleas  set  up  **  that,  since  the  maturity  and 
protest  of  the  bill  of  exchange  sued  on, the 
defendant,  with  knowledge  that  the  usual 
steps  of  demand,  protest,  and  notice  were 
not  duly  taken,  acknowledged  his  liability 
as  Indorser  on  said  bill,  and  promised 
plaintiff  to  pay  the  same. "  To  this  them 
was  a  demurrer,  because  It  did  not  aver 
that  the  acknowledgment  and  promise 
were  made  before  the  snlt  was  brought. 
This  demurrer  was  sustnined  by  the  court. 
This  ruling  was  Incorrect  as  to  the  a&- 
knuwledgmentaverredtohave  been  made. 
It  was  cleariy  right  as  to  the  alleged 
promise.  The  replication  was  amended, 
and  Issue  taken  upon  It.  If  the  drawer  or 
indorser  of  a  bill,  with  knowledge  that 
the  usual  steps  of  demand,  protest,  and 
notice  hare  not  been  duly  taken,  promises 
to  pay,  or  acknowledges  continued  liabil- 
ity and  obligation  to  pay,  this,  without 
more,  fixes  his  lability,  to  the  same  extent 
as  If  there  had  been  no  laches  on  the  part 
of  the  bolder.  2  Daniel,  Neg.  Inst.  5  1147; 
Thornton  v.  Wynn,  12  Wheat.  183;  Slger- 
son  V.  Mathews,  20  How.  496;  Pugh  t. 
McCormIck,  14  Wall.  861.  Mr.  Daniel  adds 
(section  1148)  that  **it  makes  no  difference 
at  what  particular  time  the  promise  Is 
made.  It  may  be  after  suit  brought,  and 
even  while  a  motion  for  a  new  trial  is 
pending.**  In  support  ot  this  last  piin^ 
pie,  be  cites  Louisiana  decisions. 

We  concede  the  correctness  of  the  text, 
so  far  as  It  rders  to  acknowledgments  of 
continued  indebtedness.  Such  acknowl- 
edgment Is  but  another  mode  ot  express- 
ing the  defendant's  admission  that  he  still 
owes  the  debt  represented  by  the  bill  of 
exchange.  This  does  not  create  the  liabil- 
ity, but  tends  only  to  show  that  the  hold- 
er's laches  have  not  absolved  the  defend- 
ant from  the  liability  he  had  Incurred  by 
drawing  or  indorsing  the  bill.  It  is  an 
admission  that  he  still  owes  the  debt,  the 
debt  Itself  antedating  the  snIt._The  legal- 
ity of  such  admission  as  evl 
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dependent  on  the  Inquiry  whetlira*  It  was 
made  before  or  after  suit  broaght.  This 
Is  a  eelf-proTing;  propusttlon. 

When,  however,  the  plaiatlO'e  right  of 
recovery  Is  rested  on  an  allef^  Mubse- 
qaent  promise  to  pay,  the  rule  and  the 
reason  on  which  ft  reota  are  different,  for 
reasons  which  will  auggeHt  themselves.  A 
promise  to  pay,  made  c^ter  salt  bronght, 
will  not  maintain  the  action,  uniess  there 
is  sometblnjt;  included  In  the  promise 
which  is  equivalent  to  an  admission  that 
the  liability  Incurred  by  the  bUI  is  still 
subsistinff.  The  replicatioo  to  which  the 
court  sustained  the  demurrer  we  are  con- 
sldoring,  averred  both  an  acknowledgment 
nf  continuing  Indebtedness  and  a  promise 
top^.  As  to  the  former  It  was  sufficient, 
whether  the  acknowledgment  was  before 
or  alter  suit  brought.  The  replication  set- 
ting up  two  answers  to  the  plea,  one  of 
which  was  sufficiently  averred,  even  11  the 
other  ground  Is  insufficinnt  of  itself,  or  is 
Insufficiently  averred,  tbia  is  not  a  defect 
which  can  be  reached  by  demurrer.  A  mo- 
tion to  strike  out  the  Imperfect  part,  or  a 
special  explanatory  charge,  is  the  proper 
recourse  In  such  a  case,— most  generally 
the  latter.  And  the  fact  that  the  replica- 
tion Is  double  Is  not  an  available  defect, 
under  our  system  of  pleading.  The  circuit 
court  erred  In  sustaining  the  demunerto 
plaintiff's  first  replication. 

It  Is  contended  for  appellee  that,  if  the 
circuit  court  erred  In  the  ruling  noted 
above,  it  was  error  without  Injury;  for 
under  their  replication,  as  amended,  the 
pluintiffs  got  In  all  the  testimony  alike  of 
alleged  admissions  and  promise.  We 
cannot  know  this.  Under  the  court's  rul- 
ing on  the  demurrer.  It  would  have  been 
Improper,  If  not  disrespectful,  in  plaintiff 
to  offer  testimony  ol  acknowledgments  of 
liability  madM  by  dedimdant  after  salt 
brought.  It  Is  not  affirmatively  shown 
they  had  no  such  testimony.  When  error 
Is  shown,  Injury  is  pn-KUOied,  unless  the 
contrary  is  affirmatively  and  clearly 
proved.  1  Brick.  Dig.  p.  7S0,  §  100;  8  Brick. 
Dig.  p.  400.  §1  25.  26. 

But  there  Is  another  reason  why  the 
doctrine  of  error  without  injury  should 
not  be  applied  In  this  case.  The  record 
before  us  shows  that  tliere  wna  a  conflict 
In  the  testimony  whether  or  not  a  certain 
conversation  which  one  of  the  plaintiffs 
bnd  with  the  defendant,  relating  to  the 
subject  of  this  suit,  took  place  before  or 
after  the  suit  was  brought.  It  follows 
that  the  court's  ruling  on  the  demurrer 
laid  down  a  rule  which  may  have  mate- 
rially affected  the  finding  of  the  jury  on 
that  disputed  question  of  fact.  It  denied 
to  them  all  right  to  consider  any  evidence 
of  defendant's  alleged  acknowledgment,  if 
tliey  lailed  to  find  that  the  conversation 
In  which  the  acknowledgment  Is  alleged 
to  have  been  made  occurred  before  the  suit 
was  brought. 

The  ezecatdons  In  favor  of  other  plain- 
tiffs against  the  Bailway  Construction  & 
Land  Company,  and  the  returns  on  them, 
were  improperly  admitted,  even  for  the 
limited  purpose  to  which  they  were  re- 
stricted. They  were  prima  facie  irrele- 
vant, and  there  Is  nothing  shown  In  the 
record  to  overcome  that  prfma  Ihcia  in- 


tendment. It  Is  not  perceived  tba 
could  shed  any  light  on  the  In 
whether  the  alleged  conversation 
place  tiefore  or  after  the  present  auj 
brought. 
Reversed  and  remanded. 
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(Supreme  Court  of  AldbamcL  April  15, 

TeLBOIUPH  CoMPAHIBS— PA.II.UItB  TO  Db 

MESSAaxs — Plbadiho. 

1.  Id  an  actioo  against  a  tolegr^h  oc 
for  failure  to  deliver  a  message,  where  it  i 
that  the  message  was  tigaed  and  delivered 
fendaob  by  plafntUTs  brokers,  so  that  the  1 
tie  to  the  coDtract  closed  by  sach  message 
them,  it  Is  proper  to  allow  an  amendmeDt 
complaiDt  making  it  the  suit  of  such  bro 
the  use  of  plaintiff. 

2.  Whea  aa  ameodmeDt  to  s  oompl^nt 
to  the  commeDOdment  of  the  aoUoo,  and  i 
matter  or  olaim  is  Introduced  thereby,  the 
of  limitstioos  oeoses  to  run  at  the  filing  of  t: 
inat  complaiDt. 

8.  The  testimony  of  the  operator  in  ohi 
defendant's  office,  from  which  a  telegra 
sent,  that  he  sent  away  all  the  pikers  foux 
shortly  after  the  telegram  waa  sent,  sod 
has  been  informed  that  they  were  destroyei 
competent  to  show  the  destructioQ  of  the  tc 
for  the  purposo  of  admitting  parol  evidenc 
contents. 

4.  Proof  of  the  testimony  of  a  witness 
the  Jurisdiction  of  the  court,  in  answer  t 
rogatories.  Is  not  admissible  where  It  is  nol 
that  his  deposition  was  used  on  a  former  i 
that  defendant  bad  noUca  of  the  filing  of 
terro^aioriee,  or  waa  called  on  to  cross-e 
the  witness. 

5.  Aatipalatlon  that  the  telegrapb  a 
shall  not  be  liable  for  fallare  to  deliver  a  n 
in  a  gi-eatcr  sum  than  that  paid  for  the  so: 
void,  as  the  company  cannot  coatrsot  to  li 
liability  for  its  own  negllgenoe. 

6.  The  telegraph  company  Is  liable 
damages  directly  arising  from  its  failure  t 
er  a  message  directing  plalntilTa  brokers  < 
qnantiiy  of  cotton  on  his  accouat  for  dell 
specified  times,  though  the  messagewaain 
and  tbe  company  was  not  informed  of  1 
teats,  Dor  of  the  fact  of  plaintiff's  prior  p 
of  the  same  qnantity  of  cotton  to  be  deliv 
tbe  same  t^me.   SouKaviLLB,  J.,  dissentiDf 

7.  Aa  affecting  the  telegraph  coinpan 
bllity.  It  is  imtnutorlal  whether  or  not  ai 
tractual  relations  existed  between  plaintiff 
persons  to  whom  the  directions  contained 
telegram  were  addressed. 

Appeal  from  circuit  court,  Lee  C( 
J.  M.  Carmichaei,,  Judge. 

This  action  was  brought  by  H.  L.  I 
try  againitt  the  appellant  corporal 
recover  damages  for  its  failure  to  to 
a  t^egram  within  a  reasonable  tin: 
was  commenced  on  February  4, 1881 
message  was  sent  from  Opellka,  Alfl 
uary  6, 18.S1,  addressed  to  Lehman 
New  York,  and  In  these  words:  "S 
Uaughtry.to  cover,  bottomed,  incei 
bouncer,  incarnate."  This  messafl 
explained  to  mean,  "Sell  on  acco 
Daughtry,  to  cover,  100  Jane,.  200 
and  was  an  instruction  to  them  (L 
Bros.)  to  sell  300  bales  of  cotton 
account.  The  message  was  sent  for 
tiff  by  Benfro  Bros.,  but  In  thel 
name;  and  during  the  trial,  as  the 
exceptions  shows,  on  this  fact  appt 
the  court  allowed  the  plaintiffs  to 
ttie  summons  and  complaint  by  i 
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the  names  of  the  surviving  partners  of 
that  Brm,  snlng  Tortala  use.  The  defend- 
ant objected,  and  excepted  to  the  allow- 
ance of  the  amendment,  and  pleaded  the 
statnte  of  tlmltatlons  of  six  yeare  to  the 
complaint  an  amended,  tu  which  plea  a 
demurrer  was  sustained.  The  complaint 
contained  seven  counts,  tQ  -whicn  n  de- 
mnrrer  was  Interposed,  asslKnlng  nine 
grounds  or  causes  of  demurrer,  which 
were.  In  substance,  (1)  that  no  contract 
between  plaintiff  and  defmdant  was 
shown;  (2)  that  the  mesBage  was  in  cipher, 
and  unlntdliglhle,  and  its  meaning  was 
not  explalued  to  the  receiving  operator ; 
^3)  that  the  niessoge  was  part  of  a  gam- 
bling contract,  which  was  Illegal  and 
void,  no  actual  sale  of  cotton  being  con- 
templated or  Intended,  but  only  the  pay- 
ment of  the  difference  in  price.  The  court 
overmled  the  demurrer,  and  the  defendant 
then  pleaded  fl)  the  general  Issue,  on 
which  issue  was  Joined ;  (2)  "that  the  con- 
tract made  by  the  defendant  with  Rentro 
Bros,  was  that  defendant  was  not  to  be 
liable  fur  damages  from  any  failure  to 
transmit  or  deliver,  or  from  any  error  In 
the  transmission  or  delivery,  of  an  unre- 
peated  message,  bnt,  to  guard  against  er- 
rors, the  company  will  repeat  back  any 
telegram  for  an  extra  payment,  or  one- 
half  of  the  regular  rate,  and  In  that  cose  it 
Is  not  to  he  liable  for  damages  beyond 
fifty  times  the  amount  paid  for  sending 
and  repeating  the  telegram,  and  defend- 
ant avera  that  in  this  case  there  was  not 
any  amount  paid  for  repeating  said  tele- 
gram, and  the  same  was  not  offered  to 
be  Bent  as  a  ti^peated  telegram."  To 
this  plea  the  court  sustained  a  demurrer. 
Tlie  defendant  also  pleaded  (3)  that  the  mes- 
sage was  In  cipher,  was  not  intelligible, 
and  was  not  explained  to  the  operator; 
and  to  this  plea,  also,  the  eonrt  sustained 
a  demurrer. 

The  telegram  was  not  produced  on  the 
trial, but  proof  of  Its  loss  was  made  asfol- 
lowa:  J.H.Pnmell,tbemanagerlnchai^ 
of  the  Western  Union  Telegraph  Company 
at  Opelika,  testified  that  his  company 
8uccee<led  to  the  business  of  the  American 
Union  Telegraph  Company, in  October,1881, 
and  he  hod  been  In  charge  of  the  office  at 
OpelikA  ever  since;  that  all  the  papers  on 
file  when  he  took  charge  of  the  office  were 
sent  by  him  to  Mobile,  whence,  as  he  aft- 
erwards learned,  they  were  shipped  to  New 
York,  and  there  sold  to  a  paper-raill,  and 
ground  Into  pulp;  that  he  had  never  seen 
said  telegram,  and  did  not  know  that  it 
was  among  the  papers  so  sent  oft  and  de- 
stroyed. To  the  admission  of  each  part 
of  this  evidence  the  defendant  objected 
and  excepted.  John  M.  Chilton,  plaintiff's 
attorney,  testified,  as  a  witness  in  plain- 
tiff's behalf,  that  he  did  not  personally 
know  who  was  the  defendant's  operator 
at  Opelika  in  January,  1881.  and  he  was 
then  asked  •  "  Was  the  testimony  of  said 
operator  ever  taken  by  Interrogatories  in 
this  case?"  The  defendant  objected  to 
this  question  as  calling  for  Illegal  and  ir- 
relevant testimony,  and  excepted  to  the 
orerrnllng  of  Its  objection  by  the  court. 
The  witness  then  stated  "that  sitid  tenti- 
mony  was  taken  by  Interrogntorles;  that 
the  operator  at  that  time,  Elmore  Gulp, 


according  to  his  best  recollection,  resid- 
ed at  that  time  In  West  Point,  Ga.,  and 
affidavit  was  made  to  that  effect  at  the 
time  of  filing  the  interrogatories  to  blm; 
chat  he  filed  the  Interrt^atories  to  said 
Culp,  and  attached  to  them  a  copy  of  the 
telegram  as  sot  out  In  the  complaint;  and 
that  said  interrogatories,  and  the  testi- 
mony of  said  Culp  thereon,  had  been  lost, 
and  could  not  t>e  found  after  diligent 
search."  The  witness  further  stated  that 
he  "remembered  the  testimony  of  said 
Culp,  Huhstantially,**  and  that  It  was  to 
this  effect:  "That  he  was  the  defendant's 
operator  at  Opelika  on  the  6th  January, 
1881,  and  received  the  original  telegram, 
of  which  the  copy  attached  to  the  inter- 
rogatories was  cori-ect,  and  forwarded 
the  same  by  way  of  Montgomery ;  that 
he  received  from  the  operator  at  Mont- 
gomery an  acknowledgment  of  the  receipt 
thereof,  indicated  by  the  letters  *0  K;^ 
that  he  afterwards  tried  to  trace  said 
telegram,  but  could  not  trace  It  beyond 
Montgomery."  The  d^endant  moved  to 
exclude  each  and  every  portion  of  this 
testimony  from  the  jury,  but  the  court 
overruled  Its  motion,  refused  to  exclude 
the  same,  and  the  defendant  thereupon 
duly  excepted. 

Among  the  numerous  charges  requested 
by  the  defendant.  In  wrltlna:,  were  the  fol- 
lowing: "(l)  If  the  Jury  oelieve  the  evi- 
dence, they  must  find  for  the  defeudant. 

(2)  If  the  Jury  believe  the  evidence,  they 
cannot  find  for  the  plaintiff  for  more  than 
the  price  paid  for  sending  the  telegram. 

(3)  Under  the  evidence  in  this  case,  lienfro 
Bros,  were  not  the  agents  of  the  plaintiff, 
but  were  brokers  through  whom  he  made 
bis  contracts,  to  whom  he  was  liable  for 
any  loss  he  sustained,  and  from  whom  he 
was  to  receive  any  profits  arising  from 
tlie  transactions  In  cotton  with  them.  (4) 
Under  the  evidence  In  this  case,  there  were 
no  contractual  relations  between  plaintiff 
and  Lehman  Bros.  They  were  not  his 
agents  or  brokers,  and  owed  him  no  duty 
to  act  on  his  telegram.  (6)  Under  the  evi- 
dence In  this  case  the  right  to  recover 
special  damages  arising  from  a  failure  to 
cover  any  contracts  which  plaintiff  had  on 
hand  on  the  6th  January, 1881,1b  barred  by 
the  statute  of  limitations  of  six  years.  (7) 
Undertbe  evidence  In  this  case  the  plaintiff 
is  not  entitled  to  recover  anything  except 
the  price  of  the  tel^rara,  and  such  dam- 
ages as  wonld  naturally  result  from  a 
breach  of  the  contract  whei-eby  it  agreed 
to  deliver  said  tel^ram  to  Lehman  Bros. 
In  New  York."  The  court  refused  to  give 
each  of  these  charges  as  asked,  and  the  de- 
fendant reserved  an  exception  to  each  rft- 
fusal. 

Tiiere  were  44  assignments  of  error,  and 
they  embraced  all  the  adverse  rulings  of 
the  court  on  the  pleadings  and  evidence, 
charges  given,  and  the  refusal  of  charges 
asked  to  be  given. 

Jones  &  Falkner,  A.  A  R.  B.  Barnes,  and 
Gaylord  B.  Chirk,  for  appellant.  J.  Af.  ChO- 
too,  for  appellee. 

Clopton.J.  It  having  appeared  during 
the  course  of  the  trial  that  the  legal  title 
1h>  the  contract  was  in  Uenfro  Bros.,  the 
broker.  o«  H.  U  D«^,||htr,(5y^of 
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having  Blgnedln  their  own  names,  and  de- 
livered to  defendant  for  trauemlsslon,  tbe 
telegram  Bet  forth  in  the  complaint,  an 
amendment  making  it  tbe  salt  of  the  Bur- 
vlvnig  partners  of  Renfro  Bros,  for  the 
use  of  Daughtry,  In  whose  name  It  was 
originally  commenced,  was  proper.  Har- 
ris V.  Plant,  31  Ala.  689.  The  amendment, 
when  allowed,  related  to  the  commence- 
ment of  the  HUit;  and,  no  new  matter  or 
claim  being  introduced,  the  statute  of  Hm- 
itatloua  ran  only  to  the  filing  of  tbe  orig- 
inal complaint.  Evans  v.  Ulchardson,  7C 
Ala.  329. 

As  in  caseB  of  other  writings,  proof  of 
the  loss  of  a  telegram  Is  a  prei-equisite  to 
tbe  admission  of  secondary  evidence  of  Its 
contents.  Whilden  v.  Bank,  64  Ala.  1. 
Ordinarily  tbe  declaratlonB  of  the  pei-son 
who  last  had  posseasion  of  a  writing 
ure  not  receivable  as  evidence  of  Its  loss 
if  he  be  alive,  and  in  the  jurisdiction  of  the 
court.  There  are  cases  in  which  the  decla- 
rations of  a  person  tu  whom  it  was  last 
traced,  to  the  effect  that  he  did  not  have 
the  Instrument,  or  to  whom  he  had  deliv- 
ered It,  have  been  received  for  the  parpoBe 
of  showing  that  the  party  had  prosecuted 
a  diligent  search.  Keg.  v.  Kenllworth,  53 
E.  C.  L.  642.  Though,  as  the  sufficiency  of 
thepreliminary  proof  is  for  thecourt,  It  may 
not  be  necessary  to  preserve  tbe  strict  rule 
between  direct  and  hearsay  evidence,  it  Is 
not  so  far  relaxed  aa  to  admit  hearsay  evi- 
dence tu  show  the  fact  of  search,  or  the  de- 
struction of  the  writing  by  the  declarant.  1 
Whart.  Ev.  §  150.  It  was  not  competent 
to  alio  w  the  witness  Pumell  to  testify,  from 
Information  received  from  othera.thut  the 
papers  of  defendant  bad  been  sent  from 
Mobile  to  New  York,  and  sold  to  a  papeis 
mill.  In  1  (Ire^l.  £v.  %  163,  the  rule  as  to 
proof  of  the  testimony  of  a  witness  given 
on  a  former  trial  is  stated  as  follows: 
"  Where  the  testimony  was  given  under 
oath  in  a  judicial  proceeding  in  which  tbe 
adverse  litigant  web  a  party,  and  where  he 
bad  the  power  to  crosu-ex amine,  and  was 
legally  called  upon  so  to  do,  the  great  and 
ordinary  test  of  truth  being  no  longer  want- 
ing, the  testimony  so  j;ivea  la  admitted 
after  the  decease  of  the  witness  in  any  eub- 
sequent  suit  between  tbeaame  parties.  It 
is  also  received  if  tbe  witness,  though  not 
dead,  is  out  of  the  jurisdiction,  or  cannot 
be  found  after  diligent  search,  or  is  insane 
or  sick,  and  unable  to  testify,  or  has  been 
summoned  but  appears  to  have  been  kept 
away  by  the  adverse  party."  That  the 
witness  was  examined  under  oath  in  a 
judicial  proceeding,  and  that  the  oppoplte 
party  had  an  opportunity,  and  was  legaUy 
called  upon,  to  cross-examine,  are  essen- 
tial requiaitea  to  adraisaibility.  It  aufll- 
ciently  appears  tliat  the  witness  Gulp  was 
beyond  ttie  juriediction  of  the  court,  that 
interrogatories  were  filed,  and  an  affi- 
davit of  his  non-residence  made,  and  that 
bis  answers  to  the  Interrogatories  were 
taken ;  but  it  Is  not  shown  that  his  depo- 
sition was  used  in  evidence  on  the  former 
trial,  or  that  defendant  had  notice  of  tbe 
filing  of  the  interroKatories,  or  was  called 
upon  to  crosB-exaniine. 

The  second  plea  of  defendant  sets  up 
that  by  the  contract  for  the  transmission 
of  the  message,  defendant  was  nut  to  be 


liable  for  damages  from  any  fail 
transmit  or  deliver,  or  from  any  e 
the  transmlBsion  or  delivery,  of  ai 
peated  roesaage,  and  to  guard  aga 
rors  would  repeat  any  telegram  f(» 
payment,  or  one-half  tbe  regular  ra 
In  such  case  not  to  be  liable  for  dt 
beyond  50  times  the  amount  recei 
Bending  and  repeating  the  telegra 
that  the  telegram  in  question  was 
peated.  In  Telegraph  Co.  v.  Way, 
542.  4  South.  Rep.  844.  we  held  that 
graph  company  cannot  contract  tc 
solved  from  due  care  and  dillgeno 
transmission  and  delivery  of  telegr 
a  point  of  destination  on  Its  own 
for  exemption  from  liability  for  th 
gence  of  its  own  agents,  and  thai 
and  conditions  similar  to  those  sc 
the  plea  are  limited  to  cases  wbi 
negligence  of  the  company  Is  not  th 
of  delay  or  non-delivery.  The  plea 
fective  in  failing  to  aver  facte  whirl 
the  case  within  the  scope  of  exempt 
On  the  former  appeal  In  this  ca 
several  grounds  ol  demurrer  to  th 
plaint  now  presented  forconslderatl 
cept  two  interposed  after  the  case 
manded,  were  fully  considered,  an 
not  to  be  well  taken.  The  questloi 
lag  to  the  liability  of  the  telegrap] 
pany  for  failure  to  transmit  and  de 
due  time  a  message  in  cipher,  wfai 
not  explained  to  the  operator,  tb 
sented  by  demurrer  alone,  is  now 
by  both  demurrer  and  charges.  Th 
held  when  the  case  was  formerly  be 
that,  though  the  message  waa  In 
and  its  contents  or  importance  w 
communicated  to  the  operator, If  tl 
pany  received  aad  agreed  to  tranes 
deliver  It,  and  (ailed  to  do  ao  In 
quence  of  the  fault  orneglect  of  its  i 
It  is  liable  for  the  damages  natnra 
proximately  resulting  therefrom,  b 
for  damages  arising  from  special, 
eral  circumstances notcommunicat* 
in  reference  to  which  the  parties  i 
presumed  to  have  contracted.  Da 
V.  Telegraph  Co.,  75  Ala.  168.  Thli 
tion  waa  subsequently  reconsidered 
egraph  Co.  v.  Way ,  supra,  and  the  i 
Glared  in  the  former  case  reaffirme 
see  nit  reason  for  departure  from  i 
ing.  But  it  is  insisted  that  defei 
prior  purchase  of  800  bales  of  cotto 
to  be  delivered  in  May  and  100  ii 
18S1,  are  special  circumstances  no 
munlcated.  The  telegram,  as  tran 
Is:  **Sell  on  account  of  Daught 
cover.  100  Jane,  aoo  May."  This  wi 
rection  to  cover  the  previous  conti 
purchase  of  cotton  to  be  dellverec 
same  months,  and  was  equivalent  1 
rection  to  sell  tbe  cotton  previoue 
chased.  It  was  soconstrued  onthe 
apiieal,  and  ruled  that  the  natur 
proximate  damages  were  the  depre 
in  the  market  price  of  cotton  betw 
times  of  the  direction  to  sell  and  1 
ual  sale,  a  few  days  thereafter.  . 
rulings  of  the  court  with  respect 
measure  of  damages  are  In  accot 
these  principles,  except  the  refusal 
the  charge  requested  by  the  defend 
the  effect  that  plaintiff  isnotentl 
recover  any ^lount  except  theprio 
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el^ram,  and  sacb  damagea  as  natorally 
irose  troni  a  breach  ol  tiie  contract.  The 
efuaal  to  jBTlre  this  char^  can  be  justiSed 
inly  on  the  ground  that  the  case  warrant- 
d  the  Jury  In  allowing  exemplary  dam- 
(ces.  There  1b  no  erlfience  ol  wanton  or 
rilUul  negtigience,  or  negligence  bo  cross 
8  to  oTlnce  an  entire  want  ot  care.  Not 
eing  a  case  for  the  allowance  of  exem- 
lary  damageti,  plaintiff  la  entitled  to  re- 
over  only  the  actual  damages  BUBcalned. 

It  la  shown  that  Benfro  Bros,  wei'e  the 
rokers  of  Daughtry,  and  that  Lehman 
troa.,  to  whom  the  telegram  waa  ad- 
ressed,  were  their  correspond  en  ts.  and 
nembera  of  the  Cotton  Exchange  in  New 
rork.  Whether  Lehman  Bros,  were  the 
Tokerm  of  Dauffbtry,  or  whether  there 
Fere  any  contractual  relations  between 
hem,  Is  Immaterial.  The  liability  of  thede- 
mdant  Is  not  affected  by  the  character  of 
heir  relations,  or  by  the  want  of  con- 
ractual  relations.  The  several  charges  in 
eference  to  this  qaestlun  were  abstract 
ud  properly  refused. 

Tbe  other  assignments  of  error  bare  n«t 
>eexx  pressed  In  ai^ouient,  and  It  Is  nnnec- 
saaxy  to  consider  them. 

Reversed  and  remanded. 

SoHBRViLLB,  J.  I  dlssent  from  so  much 
)t  the  opinion  of  a  majority  of  the  court 
a  tbis  case  as  relates  to  tbe  damageu  re- 
overabie  for  the  failure  to  transmit  and 
lellver  -^iphftr  telegrams.  I  thlnli  the 
ound  rule  is  to  limit  tbe  measure  of  dam- 
ges  in  these  caHos  tosuch  as  are  nominal, 
ir,  at  raoBt,  the  price  paid  for  eendinsr  the 
aessage.  The  reaBon  and  authorities  in 
upport  of  this  concluHlun  are  fully  dis- 
nssed  In  my  dissenting  opinion  in  Tele- 
Tapb  Co.  r.  Way,  83  Aia.562-5C5, 4  South, 
tep.  844. 


Ohueb  et  al.  Botkr. 

(Supreme  Court  of  Alabama.  April  28, 1S90.) 

)eed  or  Tbcst— Paeol  Evibesck  op  Coksidera- 
Tios— Sdbkooation. 

1.  A  husband,  deed  of  truat,  gave  a  life- 
state  in  lands  to  tais  wife,  with  full  r!e:ht  to  tbo 
ents  and  profits,  and  provided  tliat  at  her  death, 
r  he  were  then  dead,  one-half  of  the  lands  "shall 
Quretoand  belonf;  to  deviHCOs,  and.in  defaultof 
evisees,  to  tbe  heirs  at  law"of  his  wife,  "and  the 
emsinioff  half  shall  inure  and  belong  to  tbe  dev- 
Bees,  ana.  In  default  of  devisepa,  to  tbe  heirs  at 
aw''of  tbefpmntor.  The  grantor  died  intestate, 
nd  afterwards  his  wife  died,  having  willed  all  her 
iroperty  equally  to  the  three  defendants.  Held, 
hal  plaintiff,  tbe  niece  and  heir  at  taw  of  the  hus- 
laod,  and  defendants  were  tenants  in  common,  tbe 
ormer  owning  a  one- half  interest,  and  the  latter  a 
ne- sixth  interest  each. 

2,  Where  a  deed  of  trust  of  lands  from  a  bus- 
(and  to  bis  wife  is  recited  to  be  for  a  valuable  con- 
sideration, parol  evidence  is  inadmissible,  in  a 
onteBt  between  the  heirs  of  the  former  and  the 
lerisees  of  the  latter,  to  sbow  that  no  sucb  con- 
Aderatlon  wm  aetoally  p^d. 

8.  The  wife  having  paid  a  balance  due  on  a 
Dortgage  of  the  whole  tract  executed  by  the  hus- 
mnd  and  wife  for  bis  debt,  her  devisees  are  enti- 
tled, as  against  his  heir,  to  bo  subrogated  to  the 
igbt  of  ue  mortgagee  to  tbe  extent  of  tbe  amount 
lopaid. 

Appeal  from  city  court  of  Moutsomery ; 
r.  M.  Abbinqton,  JudKe. 

Moon  &  FlntiJcy,  for  appellants.  John 
SUidnt  Wfuter,  for  appellee. 


SoMERTiLLK,  J.  The  bill  waa  filed  by 
the  appellee,  claiming  an  undivided  half 
Interest  In  the  lands  In  controversy,  as  a 
tenant  In  common  with  the  defendants, 
who  are  allejfed  to  own  the  other  undi- 
vided half  interest,  in  three  shares  of  one- 
sixth  each.  Tbe  complainant  claims  title 
as  tbe  niece  and  sole  heir  ot  Joseph  BIhler, 
deceased,  the  original  owner,  who  died  In 
February,  1876.  The  defendants  claim 
title  through  Theresa  Bihler,  tbe  wife  of 
Joseph  Bililer,  and  as  devisees  under  her 
last  will,  they  being  her  brother  and  two 
slaters.  The  title  of  Mrs.  Bihler  was  de- 
rived from  her  husband,  under  a  deed  of 
trust  executed  by  him  to  one  Scheusler, 
and  bearing  date  March  10, 1870.  This  In- 
fltriiment  conveyed  to  the  wife  a  life-estate 
in  the  lands,  (then  subject  to  a  recorded 
mortgage  to  which  the  deed  made  no  al- 
lusion,) with  full  right  to  the  rents,  in- 
come, and  profits  thereof  for  her  support 
and  maintenance  during  her  natural  life, 
and  thereupon  as  follows:  That  "said 
property  shall,  upon  the  death  of  said 
Theresa  Bihler,  should  I  then  be  living. 
Inure  to  my  own  use  and  beneflt;  and, 
should  I  then  be  dead,  then  the  same  shall 
be  divided,  and  one-half  of  tbe  same  shall 
Inure  to  and  belong  to  niy  devisees,  and, 
In  default  of  devisees,  to  the  heirs  at  law 
of  the  said  Theresa  Biiiier.and  tbe  remain* 
ing  half  shall  inure  and  belong  to  the  dev- 
isees, and,  in  default  of  devisees,  to  the 
heirs  at  law  of  me,  the  said  Joseph  Bih- 
ler."  Inasmuch  as  the  grantor  in  this 
deed  died  prior  to  his  wife,  Theresa,  and 
she  made  a  w^ill  leaving  ail  her  property, 
realand  personal,  to  the  defendants  as  her 
devisees,  thus  exercising  the  power  of  ap- 
pointment conferred  on  her  by  her  hus- 
band, r.o  reasonable  doubt  can  exist  as  to 
tlie  proper  construction  of  tbe  deed, or  the 
consequent  status  ot  thetitle.  Thedefend- 
ants  acquired,  as  tenants  in  common,  an 
undivided  half  Interest  in  the  property, 
subject  to  the  existing  mortgage  Incum- 
brance, holding  as  devisees  of  Mrs.  Bihler. 
The  complainant  took  the  otlier  undivided 
half  interest,  as  sole  heir  of  .losepta  Bihler, 
he  having  made  no  will,  subject  only  to 
the  mortgage  tben  existing  on  it.  Code 
ISSG,  §  182»;  Gosson  v.  Ladd,  77  Ala.  223. 
The  mortgage  of  the  lands,  above  alluded 
to,  was  executed  to  the  Montgomery  Mut> 
ual  Building  Association  by  Joseph  Bihler 
and  Mrs.  Theresa  Bihler,  on  April  30.  1869, 
to  secure  a  debt  due  by  Joseph  Bihler  to 
the  mortgagee,  for  $4,000.  This  Incum- 
brance, It  la  Important  to  emphasize,  was 
prior  to  the  deed  of  trust  under  which 
Mrs.  Bihler  and  her  devisees  claim,  and,  ot 
course,  superior  to  any  claim  on  the  part 
of  the  grantor's  heirs.  Including  the  title 
of  the  complainant. 

The  main  poiutol  contention  Inthiscaae 
arises  from  the  payment  of  this  incum- 
brance by  Mra.  Bihler  during  her  life-time, 
and  the  attempt  of  tbe  defendants,  by 
cross-bill  in  this  suit,  to  set  up  the  right 
of  subrogation  under  it  by  claiming  the 
benefit  of  Its  equitable  assignment.  The 
hill  itself  prays  for  the  sale  of  the  land  on 
the  ground  that  it  cannot  be  equitably 
divided  among  the  joint  owners  without 
such  sale,  which  is  now  made  the  basis  of 
chancery  Jurisdiction  by  statute,  j^ode 
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1886.  5  8262.  It  also  prays  for  the  removal 
of  the  administration  of  Mrs.  Blhler's  es- 
tate frum  the  probate  to  the  chancery 
court  for  settlement.  The  chancellor  ad- 
Jndged  the  complaiDant  to  be  untitled  to 
the  relief  prayed,  but  disallowed  the  de- 
fendant's claim  of  snbrogation  nnder  the 
mortjcaffe.  There  Isno  controversy  about 
the  tact  that  the  mortRBRe  debt,  to  the 
extent  of  a  remaining  balance  of  Home- 
thing  over  *1,700,  was  paid  by  Mrs.  Bihler, 
prior  to  and  In  November,  1883.  The  mode 
of  Its  payment  was  by  surrenderlnp;  pos- 
sessiOD  ol  the  premises  to  the  agent  of  the 
nortjragce,  who  eolkcted  the  rents  accru- 
ing, and  applied  them  to  the  satlBfactlon 
of  the  mortgage  debt.  This  was  done  un- 
der the  compulsion  of  a  forcelosure  suit  in 
which  a  d«Tve  had  been  rendei'ed  by  the 
ehHnecry  coort  in  favor  of  the  mortgagee. 

It  is  Insisted  that  there  can  be  no  just 
claim  toeubrogatlon,  or,  what  la  the  same 
tbtng,  to  the  hcn<-flt  of  the  mortgage,  hy 
way  of  equitable  assignment,  because  the 
deed  of  trust  conveying  the  lite-estate  to 
Mrs.  Bihler  was  not  based  on  a  raluable 
eonnlderatlon.bnt  was  a  mere  deed  of  gift, 
withont  covenants  ol  warranty.  We 
think  there  can  he  no  doubt  of  the  fact 
that  the  only  valunlile  con^i^ideratltm  re- 
cited In  the  deed,  ailditional  to  that  of  the 
ffood  consideration  of  love  and  aflectlon, 
is  merely  nominal,  as  compared  with  the 
Kal  value  of  the  property.  The  recital  of 
a  valuable  consldenition  In  a  deed,  al- 
though nominal,  estops  the  grantor,  and 
those  holding  umler  hlui.  from  alleging 
that  it  was  executed  without  any  consid- 
eration. Parol  evidence  is  not  ociniifiMible 
to  qualify  the  extent  of  the  title  conferred, 
or  to  otherwise  vary  the  legal  effect  of  a 
deed,  by  attacking  the  consideration,  even 
though  nominal.  In  other  words,  the 
OT^eration  of  the  instrument  as  to  the  in- 
terest orestpte  purporting  to  be  conveyed 
cannot  be  affected  by  oral  evidence  of  an- 
other or  a  dirrorent  contjideriition.  Rail- 
road Co.  V.  WilkinHon,72  Ala.  2Sfi;  3  Brick. 
Dig.  p.  399,  §  41 ;  Draper  v.  Shoot.  69  Amer. 
Dec.  462.  The  recital  of  a  nominal  couHld- 
eratlon  4ias  been  held  sufHcient,  as  between 
the  partiep,  to  prevent  a  resnlting  trust, 
and  to  confirm  the  title  In  the  teofTce. 
Jackson  v.  Cleveland,  !)0  Amer.  Dec.  2ti6, 
270,  note;  Sand.  Vtiva  &  Trusts,  334,  335. 
As  forcibly  observed  by  Cabkli-,  J.,  In 
Harvey  v.  Alexander,  1  Rand.  (Va.)  219, 
"  tills  Is  not  the  case  i^l  a  deed  purporting 
to  be  tor  good  consideration  only.  It  Is 
in  express  terms  for  valuable  as  well  as  for 
good  consideration.  It  Is  true  that  the 
valuable  consideration  expressed  Is  only 
one  dollar.  Hut  one  dollar,  viewed  as  a 
couHiderntlon,  Is  [between  the  parties]  as 
much  n  valuable  consideration  asamlllion 
of  dolltirs. "  And  we  accordingly  hold 
that  parol  evidence  Is  Inadmissible,  in  the 
absence  of  fraud  or  mistake,  to  show  In 
this  case  the  falaity  of  the  recital.  2  Pom. 
Eq.  .Jur.  §  1035.  note  1 ;  Squire  v.  Harder, 
1  Paiare,  494.  The  evidence  offered  for  this 
purpose  should  have  been  excluded.  It 
was  competent  to  show  tliat  a  less  sum 
than  that  recited  was  In  fact  paid,  bwt 
not  that  nothing  was  paid,  or  that  there 
was  no  ctmsiderntlon  whatever  for  the 
deed,  which  was  am  executed  not  an  exec- 


utory contract.  In  any  manner  requiring 
the  aid  of  a  court  of  chancery  to  perfect 
the  grantee's  riglits  under  It.  A  different 
rule  would  of  course  prevail  If  the  deed 
was  assailed  tor  fraud  by  a  creditor  of  the 
grantor.   Myers  v.  Peek.  2  Ala.  64h. 

The  rights  of  the  parties  to  this  atrtt 
must  be  governed  by  the  rights  of  th«  re- 
spective parties  under  whom  they  clafm; 
for  an  equity  of  this  kind  once  attaching 
will  follow  the  property  In  its  varloos 
devolutions  ot  title  in  the  hands  of  heirs. 
devlKees,  or  even  purchasers  for  value 
with  notice.  3  Pom.  Eq.  Jur.  g  1235.  This 
being  so,  the  only  Inquiry  ia  wlietber  Mrs. 
Bihler  could  have  elalmeU  the  benefit  of 
the  mortgage,  as  equitable  assignee, 
Bgulnst  her  husband's  interest  In  the 
property,  had  she  paid  It  during  his  life- 
time. She  was  a  tenant  for  life  in  the 
mortgagor's  equity  of  redemption,  her 
hnsband,  as  owner,  having  conreyeil  to 
)ier  such  estite  subsequent:  to  the  execu- 
tion of  the  mortgage,  with  remainder  ot 
an  undivided  half  interest  to  her  hdra  or 
devisees,  with  a  reversion  of  the  i»ther 
half  reserved  to  himself,  and  a  eontliif^ent 
remainder  to  his  own  heirs  or  devisees.  In 
the  event  of  his  death  before  the  tennlna- 
tion  of  the  life-estate.  It  seems  to  us 
that  Mrs.  Bihler  had  an  undoubted  rij?ht 
to  redeem  the  property  from  the  mortga- 
gee, she  being  the  assignee  ot  the  equity  ol 
redemption.  Any  pcrbon  having  u  par^ 
tial  Interest  in  the  premises,  and  wliosc 
rights  would  he  prt^udlced  by  a  foreclos- 
ure of  a  mortgage,  has  a  right  to  redfem 
the  mortgaged  premlncs  by  paying  the  en- 
tire debt.  This  principle  has  been  held  to 
include  persons  having  an  estate  in  land 
as  tenants  for  life,  as  dowreas,  heirs,  devi- 
sees, grantees,  and  tenants  in  common.  It 
without  doubt  embraces  a  tenant  for  lite 
whose  estate  Is  derived  Immedl.-ttely  from 
the  mortgagor,  as  in  this  case.  Id.  § 
1220, and  note;  Buttsv.  Broughton,72Ala. 
294;  Har.  Subr.  §§  692-^97.  Having  the 
right  to  redeem,  did  she  become  the  e<)ui- 
table  assignee  of  the  mortgage,  on  the 
principle  of  subrogation,  a  doctiine  which 
is  not  dependent  on  contract,  but  Is  the 
creature  of  equity  designed  for  the  promo- 
tion of  justice?  "The  mle,"  says  Mr.  Pom- 
eroy,  (2  Eq.  Jur.  §  7»»)**is  well  settled  that 
when  a  lUe  tenant,  or  any  other  person 
having  a  partial  Interest  only  In  the  In- 
heritance or  Id  the  land,  pays  off  a  charge, 
mortgage,  or  incumbrance  on  the  entire 
premises,  he  is  presumed  to  do  so  for  his 
own  beneHt.  The  lien  la  not  discharged, 
unless  he  Intentionally  rdease  it.  He  can 
always  keep  the  Incumbrance  alive  for  his 
own  protection  and  relnibureement.  Uis 
Intention  to  do  so  will  be  presumed,  even 
though  he  has  taken  no  aBsignment.  In 
fact  his  payment  conHtltates  him  an  eqnl- 
table assignee. **  Andagain:  "Ingeneral," 
he  observes.  **  when  any  person  having  a 
subsequent  interest  In  the  premises,  and 
who  is  therefore  entitled  to  redeem  for  the 
purpose  of  protecting  such  interest,  and 
who  is  not  the  principal  debtor  primarily 
and  absolutely  liable  lor  the  mortgage 
debt,  pays  off  the  mortgage,  he  thereby 
becoincs  an  equitable  assignee tbereor,and 
may  beep  alive  and  enforce  the  lien  so  far 
OS  may  bo  necessary  In  equity  for  bis  own 
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bcne&t;  ti«  I0  snbroKated  to  tke  rlglita  of 
the  mortgagee  to  tbe  extent  aeeowary  for 
hia  own  eqvkUtble  protection."  3  Pom. 
ISq.  Jut.  f  1212.  aad  note  2,  and  section 
ii'Zl;  2  PoDi.  Eq.  Jor.  %  793;  Everson  v. 
McMullen,  113  N.  Y.  293,  21  N.  E.  Rep.  fi2; 
Sandford  t.  McLean,  23  Am«r.  Dec.  773; 
▲Teiill  v.  Taylor,  8  N.  Y.  44. 

Tbcra  to  no  pretense  tbat  Mm.  Bihler  be> 
eame  In  any  manner  liable  pmonally  for 
this  mortgage  d'  bt  by  icaeon  of  being  tbe 
transferee  of  the  equity  of  redemption.  It 
-was  berbuaband'a  debt,  and  notbers,  so 
tbat  bIm  was  under  nci  I^al  liability  to 
pay  it,  prlmai-ily  or  otherwise.  Lorelace 
Webb,  62  Ala.  271;  8  Pom.  Eq.  Jtur.  $ 
13^.  Nor  to  any  question  raised  as  to  tbe 
rights  of  sabseqnmt  taeembraneerB.  as  in 
BoUes  V.  Wade,  4  N.  J.  Eq.  4SH,  and  Den- 
ton 7.  Cole,  SO  N.  J.  Eq.  244,  where  the 
payment  of  a  mortgage  by  the  tenant  of 
the  equity  of  redemption  was  heid  to  In- 
Dre  to  the  benefit  of  subseqoent  mort- 
gagees. Bo  in  Cowley  t.  Shelby,  71  Ala. 
122.  We  cannot  see  tbat  tbe  equities  of 
the  partias  are  at  all  changed  by  the  fact 
tbat  the  deed  to  Mrs.  Bihler,  conferring 
her  life-estate,  wan  based  on  a  nominal 
eonaideratlon.  Eren  a  mere  donee  of  tbe 
equity  of  redemption,  conferred  In  consid- 
eration of  lore  and  affection,  has  an  un- 
doubted right  to  redeem  by  paying  tbe 
mortgage  debt,  and  tlie  right  of  equitable 
assign lu en t,  which  Is  another  name  for 
snbrogation*  Is  an  Incident  ol  the  right  ol 
redemption.  Cole  t.  Male<rim,  66  N.  T. 
368 ;  H  nr.  Sabr.  S  718.  A  fortiori  Is  tbin  true 
where  tbe  grantee  of  tlie  mortgagor's  tai> 
tereBt  la  a  pnrefaaser,  even  though  fur  a 
nominal  consideration.  By  conveying  to 
blB  wife  the  equity  ol  redemption  for  life, 
Joseph  Bible*  armed  her,  as  a  necessary 
means  of  redemption,  with  tbe  authority 
to  psy  tbe  mortgage  debt,  which,  we  re- 
peat, was  his  debt,  not  hers.  A  conrey- 
ance  by  a  deed  from  a  mortgagor  with 
corenants  of  warranty,  based  on  an  ade- 
quate consideration,  la  not  required,  in  or^ 
der  to  confra*  the  right  on  a  grantee,  to  re- 
deem from  a  prior  mortgagee.  The  effect 
of  a  warranty  deed  would  even  extend 
Inrther,  and  extlngnlsta  tbe  mortgage 
debt  and  Hen,  even  thoagh  It  bad  been 
paid  by  the  mortgagor  with  his  own 
lands  and  for  bis  own  benefit.  Mickler  v. 
Townsend,  18  N.  Y.  675.  Nor  is  it  mate- 
rial that  the  mortgage  debt  was  paid  with 
the  rents  of  the  mortgaged  property.  As 
between  Mrs.  Bibler  and  ber  hutiband,  tbe 
grantor-mortgagor,  the  rents  were  ben, 
and  not  bis;  and  while  It  Is  troetbat  they 
were  enblect  to  the  lien  of  the  mortgage, 
they  were  not  more  so  than  tbe  land  it- 
self. In  fact  the  rents  belonged  to  the  life* 
tenant  until  they  were  intercepted  In  some 
lawful  mode  by  the  mortgagee.  Johns- 
ton T.  Kiddle,  70  Ala.  219;  Tied.  Beai 
Prop.  9  824.  They  belonged  to  her  abso- 
lutely as  against  the  mortgagor,  tor  the 
land  was  hers  as  against  all  the  world, 
except  the  mortgagee,  and  the  rents  were 
a  more  Incident  to  the  freehold.  A  pay- 
ment of  the  mortgage  debt  with  the  rents, 
therefora,  would  confer  the  same  rlgbt  of 


Bubrogatton  to  Its  boieflt,  as  it  it  had 
been  paid  with  her  money  derived  from 
any  other  source.  The  fact  of  the  owner- 
ship of  tbe  money,  and  not  the  source  or 
mode  of  its  acquirement,  la  tbe  controll- 
ing factor  in  the  transaction.  It  follows 
from  tbese  principles  that  the  chancellor 
erred  in  not  granting  the  relief  prayed  by 
the  defendan  ta*  cross-bin.  so  far  as  to  sub- 
rogate them  to  tbe  rights  of  Mrs.  Bihler 
as  the  equitable  assignee  of  the  mortgage, 
to  the  extent  ot  the  balance  paid  by 
her  during  her  life-time.  In  otherrespect^ 
the  decree  seems  to  be  free  from  error. 

It  will  become  neceaaary  to  remand  the 
cause  for  the  taking  of  an  account  by  the 
register.in  connection  with  the  settlement 
ol  the  administration  ot  Mrs.  Bihler's  es- 
tate. The  inquiry  wUl  be  as  to  what  ratio 
of  the  mortgagedebt  shall  be  apportioned 
among  tbe  different  parties  to  the  ault,  as 
their  several  ratable  shares.  The  rnle  in 
such  cases  Is  to  compel  the  life-tenant  to 
pay  the  annual  interest  on  the  mortgage 
debt  during  his  or  her  life-time.  Being  un- 
der obligation  to  keep  down  the  intraest, 
tbe  liffr>tenant  Is  not  entitled  to  any  cob- 
tribntlon  from  the  remainder-men  or  r»- 
vertdonera  for  paymenta  made  an  interest. 
SPom.  Eq.  Jnr.  §  1223; Tied.  Real.  Prop.  §06. 
For  so  much  of  the  payment  made  byMrs. 
Bihler  as  covered  accumulated  Interest,  it 
any,  no  credit  can  be  allowed  to  the  de- 
fendants. Mur  Bbould  any  Interest  be  al- 
lowed on  the  principal  nptothe  time  of 
Mrs.  Bihler's  death,  which  occurred  De- 
cember 29,  1886.  From  that  day, however, 
the  Interest  commenced  to  ran.  and  is  al- 
lowable as  the  Intimate  fruit  of  tlie 
principal.  The  amount  thus  accruing 
mast  be  charged  against  tbe  reversioners 
or  remainder-men  in  tbe  ratio  of  their 
shares  owned  in  tbe  common  propwty. 
This  would  operate  to  apportion  one-bfUl 
of  this  sum  to  tbe  complainant,  and  the 
otiier  half  equally  against  the  several  de> 
fendants,— or  one-sixth  part  to  each.  It 
is  manifest  that  the  statute  ol  llmltati<ini 
is  no  bar  to  the  defendants*  claim  of  sub- 
rogation under  this  mortgage.  This 
claim,  aa  we  have  said.  Is  based  on  the 
sole  fact  that  the  defendants,  who  stand 
In  tbe  sboee  of  ttaelrtestatrlx,  bare  become 
the  equitable  assignees  of  tbe  mortgage 
security.  Against  the  enforcement  of  a 
mortgage  no  period  of  time  will  avail  as 
a  bur  lees  than  2(>  years,  In  tbe  absence  of 
an  actual  poseeHSion  by  the  mortgagor, 
or  those  claiming  under  him,  advet-»e  to 
the  mortgagee,  and  brought  home  to  his 
knowledge.  8  Brick.  Dig.  p.  622,  §  3*13;  aud 
an  equitable  aaaignee  haa  the  same  period 
of  time  In  which  to  aaaevt  his  claim  in  a 
court  of  equity  as  his  assignor  had,  unless 
some  B)>eciai  clrcnmstuuces  of  the  case 
call  hia  diligence  Into  extraordinary  ac- 
tivity, BO  aa  to  charge  him  with  laches. 

The  decree  of  tbe  chancellor  will  t>e  re- 
versed, and  tbe  cause  will  be  remanded, 
tbat  a  decree  may  be  rendered  in  accord- 
ance with  the  foregoing  opinion,  and  the 
requisite  orders  made  for  the  settlement 
of  the  administration  of  Mrs.  Bihler's  e»> 
tateb 
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ELTTON  ItAND  Go.  T.  MlNQEA. 

(Supreme  Court  of  Alabama.   April  9,  1890.) 


SuMEKViLLB,  J.  The  plaintiff,  aa  an  em- 
ploye of  the  fire  department  of  Birmlng- 
haiD,  while  riding  on  a  hone-cart  or  reel,  in 
the  regular  pursuit  of  his  duties  oh  a  fire- 
man, wuB  Injured  badly  by  the  capKtziii^  of 
the  vehicle,  as  It  turned  suddenly  from 
Twenty-Second  street  Into  A  venue  A,  which 
Intersected  the  street  at  rl^ht  angles.  The 


horses  of  the  cart  were  drlv^i  by  or 
Una,  also  a  fireman,  and  were  under 
elusive  control.   The  alleged  cause 
accident  was  the  Impinging  or  ( 
slon  of  the  cart  wheels  on  the  iron 
the  defendant's  dummy  line  railway 
projected  above  the  surface  of  the 
The  evidfflice  tended  to  show  that  t 
dition  of  the  dummy  or  street  r 
track  was  bad,  and  had  become  dan 
tor  the  passage  of  vehicles,  by  rea 
being  defectively  ballasted  and  su 
and  that  the  duty  of  keeping  the  ti 
godd  condition  devolved  on  the 
ant  as  owner  of  the  line,  and  by 
contractwith  thecity.   The  accidec 
leged  to  hare  been  caused  by  the  neg 
of  the  defendant  Infailing  to  keeplti 
In  proper  repair. 

1.  I'he  court  charged  the  Jury  thi 
negligence  of  Muillns,  the  driver 
hose-currlage.coald  not  be  Imputed 
plaintiff,  and  would  be  no  bar  to  bla 
ery  In  the  present  action,  provid 
plaintiff  himself  was  guilty  of  no 
gence.  And  many  chat|^,  reques 
the  defendant,  were  refused  which  i 
to  Impute  the  alleged  negligence 
driver  to  the  plaintiff,  although  the 
had  no  control  over  the  manageiu 
the  hose-carriage,  or  the  control 
horses  attached  to  It,  Tbeqnestlon 
by  these  mllngs  la  the  old  one  first  c 
in  the  familiar  and  much  criticized  I: 
case  of  Thorogood  v.  Bryan,  8  C. 
(1849.)  and  followed  afterwards  in 
strong  V.  Eatiwny  Co.,  L.  B.  10  Ej 
(1875  )  The  action  In  that  case  wi 
founded  on  Lord  Campbell's  act,  in 
the  deceased,  a  passenger  in  an  nn 
as  be  was  alighting,  was  knocked 
«id  killed  by  collision  with  anotbei 
bus  belonging  to  the  defendaut.  T! 
fense  Interposed  was  the  contrlbuto 
ligence  of  the  driver  of  the  vehicle  In 
the  plaintllfwas  riding.  The  qucstii 
whether  a  passengerin  an  omnibus  I 
considered  so  far  Identified  with  th 
er  that  negligence  on  the  part  olthe 
or  his  servants  Is  imputable  to  thei 
ger  himself.  It  is  difficult  to  percel 
sound  principle  upon  which  the  c 
Thorogood  v.  Bryan  can  be  malnl 
and  It  is  admitted  on  all  sides,  by  tfai 
and  daily  increasing  weight  of  aiitl 
that  the  decision  rests  on  indef 
ground. 

In  this  state  T  find  twocasea  oppo 
it  in  principle,  and  none  in  suppor 
In  Otis  v.  Thorn,  23  Ala.  463.  (3853.) 
a  stage-coach  in  a  ferry-boat  was  1 
negligent  collisiun  with  a  steam-boi 
an  action  was  brought  against  the 
by  the  owner  of  the  coach.  It  was  t 
that  thecontributory  negligence  of  t 
ryman  was  a  factentlroly  irrelevant 
iktsue  of  the  defendant's  ItabUlty. 
the  recent  case  of  Rallw^  Co.  v.  H 
87  Ala.  610,6  South.  Rep.  413,  an  acti 
pfrsonal  injuriefi  sustained  by  the  pi 
through  the  negligentcollisiunof  tn 
road  trains  at  a  crossing,  it  was  hel 
the  contilbutory  negligence  of  the 
tlffHcarrlerwasno  bar  to  plaintiff's 
ery,  not  being  Imputable  to  him. 
tie  V.  Hackctt,  U.  S.  866,  (1885,1 
Ct.  Rep.  3U1,  the  decision  of  Thorofl 


Impdted  Neoliobxce — Plradiso — Akendmbht — 

kvidencb. 

1.  Id  a  suit  by  a  city  fireman  against  a  railway 
company  for  pereonal  Injuries  received  in  conse- 
quence of  the  overturning  of  a  hose-cart  on  which 
oe  was  riding,  alleged  to  nave  been  cauaed  b;  com- 
ing in  contact  with  an  improperly  placed  rail,  the 
negligence  of  the  driver  of  the  hose-cart  could  not 
be  imputed  ae  contributory  negligence  to  pl^ntiff, 
when  it  appeared  that  he  oad  no  authority  or  con- 
trol over  the  driver. 

2.  The  fact  that  plaintiff  and  the  driver  were 
both  in  the  employ  of  the  city,  and  engaged  in  a 
common  enterprise  did  not  render  theui  mutually 
responsible  for  each  other's  acta. 

8.  Underthe  circumstances, tbefactthatplaln- 
tift  knew  the  street  to  be  dangerous  was  not  proof 
of  contributory  negligence,  and  that  question  waa 
properly  left  to  the  juiy. 

4.  The  contract  between  the  defendant  and  the 
otty  was  properly  admitted  in  evidence  to  show 
that  the  former  was  licensed  by  the  city  to  con- 
struct the  track. 

6.  The  plaintiff,  baring  originally  dedared  un- 
der a  count  for  defendant's  negligence  generally, 
in  falling  to  keep  its  track  in  proper  condition, 
and  a  count  for  such  negligence  as  being  a  viola- 
tion of  its  oontraot  with  the  city,  the  subsequent 
addition  of  athlrd  count,  alleging  such  negligence 
as  a  violation  of  a  city  ordinance,  was  not  the  io- 
troduction  of  a  new  cause  of  action. 

Appeal  from  city  conn;  of  Birmingham ; 

H.  A.  SBA.RPE,  Judge. 

Action  by  Samuel  Mlngea,  a  fireman  of 
the  city  of  Birmingham,  against  the  de- 
fendant, for  damages  for  peraunal  Injuries 
Incurred  by  the  overturning  of  the  hose- 
cart  upon  which  he  wan  riding.  The  origi- 
nal complaint  contained  two  connta,the 
firHt  being  based  upon  the  alleged  n^U- 
gence  of  tlie  defendant  In  not  keeping  its 
railway  at  the  place  of  the  accident,  prop- 
erly ballasted,  surfaced,  and  filled  in.  The 
second  was  founded  upon  the  same  acts  of 
negligence,  which  were  alleged  to  be  in  vi- 
olation of  a  contract  between  the  defend- 
ant company  and  the  city  of  Birmingham, 
whereby  defendant  was  obliged  to  keep  its 
track  properly  ballasted,  surfaced,  and  in 
good  repair.  The  complaint  was  amend- 
ed by  adding  a  third  count,  upon  the  same 
acts  of  negligence,  committed  in  violation 
of  a  city  ordinance.  The  defendant  de- 
murred to  the  amendment  on  the  ground 
that  it  introduced  a  new  cause  of  ac- 
tion, and  the  overruling  of  the  demurrer 
Is  assigned  as  error.  The  complaint  was 
also  amended,  against  the  exception  of  de- 
fendant, by  alleging  more  epecifleaily  the 
defendant's  negligence  In  "falling  to  keep 
its  said  railway  track  and  road -bed  in  a 
reasonably  safe  condition  at  the  point 
where  said  hose-carriage  was  overturned. 
The  verdict  and  Judgment  were  for  the 
plaintiff,  from  which  defendant  apiieals. 

Alex.  T.  LoDtioB  and  W.  C.  Ward,  for 
appellant.  THliaferro  &  Smtthson,  for  ap- 
pellee. 
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Bryan  was  fully  discnssed  and  utterly  re- 
pudiated, not  only  as  indefenBlble  in  prlncir 
pie,  but  aa  opposed  to  the  velght  of 
American  authority,  as  to  which  latter 

Solnt  there  Beems  now  to  be  no  qnestton. 
[r.  Justice  Field  usee  this  langua^: 
"The  Identiflcatfon  of  the  passeoger  with 
the  negligent  driver  or  owner,  without  his 
personal  co-operation  or  encouraKement, 
Is  a  gratuitous  aasomption.  There  la  no 
ancfa  identity.  The  parties  are  not  In  the 
same  position.  The  owner  ot  a  public 
conveyance  Is  a  carrier,  and  the  driver  or 
the  person  managing  It  is  his  servant. 
Neither  ot  themlstheservantof  thepassen- 
ger,  and  his  asserted  Identity  with  them  is 
contradicted  by  the  daily  experience  ot  the 
world. "  It  Is  needless  to  review  the  cases 
on  this  subject.  This  view  la  concurred  In 
by  a  strong  current  of  American  authority, 
the  doctrine  of  Tborogood  v.  Bryan  being 
now  disapproTed  b.r  the  highest  courts  of 
Alabama,  New  York,  New  Jersey,  Maine, 
New  Hampshire,  Maryland,  Ohio,  Illinois, 
Indiana,  Kentucky.  Minnesota,  Michigan, 
California,  and  other  states.  In  a  few 
states  it  has  been  adopted  In  a  modified 
form,  some  ot  the  courts  repudiating  the 
reason  on  which  the  doctrine  was  founded 
liy  the  English  courts.  Railway  Co.  v. 
Hughes,  S7  Ala.  610.  6  South.  Rep.  41S; 
Rubinson  v.  Railroad  Co.,  66  N.  Y.  11,  28 
Amer.  Rep.  1,  and  note,  4;  Railroad  Co.  v. 
Stelubrenner,  47  N.  J.  Law  161;  Noyes  v. 
Boscawen,64  N.  H.  861.  10  Atl.  Rep.  690; 
10  Amer.  St.  Rep.  410.  note.  419 ;  Borough 
of  Carilsle  t.  Brisbajic,  113  Pa.  St.  544. 6 
Atl.  Rep.  872;  67  Amer.  Rep  4MS,  and  note, 
4SS-€11.  and  cases  cited;  Neabit  t.  Town 
ot  Gamer,  75  Iowa,  814,  89  N.  W.  Rep.  616, 
0  Amer.  St.  Rep.  486,  note,  491;  Railway 
Co.  T.  Shacklet,  105  111.864;  Transfer  Co. 
V.  Kelly,  36  Ohio  St.  86;  Cuddy  v.  Horn,  46 
Mich.  596,  lON.W.Rep.  82;  Brown  v.  Rail- 
road Co.,  88  Amer.  Bee.  note,  859;  1  Shear, 
ft  R.  Neg.  (4th  £d.)  §  66;  Beacb,  Contrtb. 
Neg.  111-114;  Campb.  Neg.  (2d  Ed.)  185;  1 
Smith  Lead.  Oas.  t4th  Ed.)  220,  note  a. 
Added  to  this  vast  array  of  authorities  la 
the  crowning  fact  that  the  case  ol  Thoro- 
guod  V.  Bryan  has  recently  been  expressly 
overruled  by  the  English  court  ot  appeals, 
alter  having  been  vreakened  by  constant 
criticism  from  the  English  bench  and  bar 
for  more  than  30  years.  In  the  case  of 
The  Bemlna,  12  Prob.  Div.  58,  decided  as 
late  as  1887,  in  an  able  and  elaborate  re- 
view of  the  authorities,  butb  English  and 
American,  Lord  Ebher,  the  master  of  rolla, 
observes  that  the  court  "cannot  aee  any 
principle  Oh  which  It  can  be  supported,^ 
and  that  "the  preponderance  ot  Judicial 
and  prctfesslonal  opinion  In  England  Is 
against  It,  and  that  the  weight  of  judicial 
opinion  in  America  is  also  against  it.  We 
are  of  opinion,"  he  concludes,  "that  the 
proposition  maintained  In  it  [meaning  the 
case  of  Thorogood  t.  Bryan,  supra]  la  es- 
sentially unjust,  and  inconsistent  with 
other  recognised  propoaltiona  of  law." 
Llndleyand  Lopes  (L.  JJ.)  concur  in  opin- 
ions foHy  dlecnsslng  the  subject,  the  for- 
mer observing:  "The  doctrine  of  Identlfl- 
cation  laid  down  in  Thorogood  v.  Bryan 
la  to  me  quite  unintelligible.  It  Is,  In 
truth,  a  fictitious  extension  ot  the  princi- 
ples ot  agency;  but  to  say  that  the  driver 
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of  a  public  conveyance  Is  the  agent  ot  the 
passengers  Js  to  say  that  which  is  not  true 
in  fact.  Such  a  doctrine,  It  made  the  basis 
of  further  reasoning,  leads  to  results  which 
are  wholly  untenable,  e.  to  the  result 
that  the  passengers  would  be  liable  tor  the 
n^llgence  of  the  person  driving  them, 
which  is  obviously  absurd,  but  which,  ot 
course,  the  court  never  meant. "  The  doc- 
trine ot  Tborogood  v.  Bryan,  8  G.  B.  116, 
may  now  be  considered  as  eflMtnally  ex- 
ploded on  both  sides  of  the  Atlantic.  And 
the  rule  must  be  regarded  as  now  fully  set- 
tled, both  in  England  and  America,  and 
certainly  In  this  state,  that  the  negligence 
of  the  driver  of  a  vehicle  cannot  be  Im- 
puted to  a  passenger  therein  when  the 
passenger  Is  free  from  persoual  negligence, 
and  has  no  control  over  the  driver,  and 
has  not  been  guilty  of  any  want  ot  care  in 
his  selection.  The  circuit  court  did  not 
err  In  charging  this  to  t>e  the  law,  and  In 
reusing  to  give  the  numerous  charges  as- 
serting a  contrary  doctrine. 

2.  It  is  Insisted,  however, that  theabove 
rule  has  no  application  to  this  case.  The 
reason  for  this  contention  Is  said  to  be 
that  the  plalntlft,  Hlngea,  and  the  driver 
ol  the  hose-cart,  MuUlns,  were  In  the  com- 
mon employment  of  the  city  of  Birminff- 
bam,  as  firemen,  and  were,  at  the  time  ot 
the  injury,  engaged  in  a  Joint  enterorise, 
and  for  this  reason  the  contributory  neg- 
ligence of  the  one  should  belmputedto  the 
other.  There  Is  a  class  of  cases  where  ench 
a  principle  Is  recognUed,  but  we  discover 
no  evidence  In  the  record  which  would  Jus- 
tify the  Inference  that  this  case  falls  within 
that  class.  Where  several  persons  are  en- 
gaged In  a  Joint  enterprise,  so  that  each  Is 
mutually  responaible  for  the  acts  of  the 
other,  and  no  one  has  any  exclusive  con- 
trol of  the  vehicle  oi  vessel  in  which  all 
are  traveling,  the  one  In  management  may 
be  regarded  as  the  agent  of  the  others: 
and  in  such  cases  the  rule  we  have  first 
above  annonnced  would  have  no  applica- 
tion, that  rule  being  based  on  the  fact 
that  there  Is  no  relation  of  principal  and 
agent  between  the  driver  of  a  vehicle  and 
one  who  rides  with  him  without  authority 
to  control  him  In  its  management.  Beck 
V.  Ferry  Co.,  6  Rob.  (N.  Y.)82;  Robinson 
V.  Railroad  Co.,  23  Amer.  Rep.  1,  3;  NIsbet 
v.  Town  of  Gamer.  39  N.W.  Rep.  516.  The 
charges  based  on  this  contention  were  ab- 
stract, not  being  supported  by  the  evi- 
dence, and  there  was  no  error  In  refniMng 
them. 

S.  It  Is  not  n^Igence  per  Ae  for  onewho 
knows  the  dangerous  condition  of  a  high- 
way to  persist  In  traveling  over  it.  He 
may  la  wf ully  proceed  to  do  so,  if  the  act, 
under  the  circumstances  of  the  particular 
case,  does  not  evince  a  want  ot  ordinary 
care  on  his  part.  City  Council  of  Mont- 
gomery V.  Wright,  72  Ala.  411 ;  Turnpike 
Co.  V.  Jackson,  44  Amer.  Rep.  274,  note, 
276;  Town  of  Albion  t.  Hetrick,  48  Amer. 
Rep.  230;  Thomp.  Neg.  1208.  A  fortiori, 
does  this  principle  apply  to  one  who  rides 
with  another,  and  has  no  authority  to 
control  the  team  or  to  dictate  the  route 
the  vehicle  should  go.  Whether  the  plain- 
tiff, therefore,  was  negligent  In  not  warning 
the  driver  as  to  the  rate  of  speed  he  was 
going,  or  in  not  calling  hls^tentlon  to 
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the  defect  In  tiie  b^bwHf ,  U  In  toet  taeao 
faUed  to  do.  was  a  question  of  fart  for  tbe 
determination  of  tbe  inrj,  and  not  a  ques- 
tion of  law  to  be  decided  bjr  tbe  eoort.  It 
was  properly  sabmitted  to  the  Jury,  and 
there  was  no  error  In  r^aslDg  ancb  of  the 
defendant's  cbarfcea  as  suu^bt  to  take 
away  from  them  Its  decision  by  devolTing 
ttate  Inquiry  on  tbe  coart. 

4.  There  Is  no  eyldencetendlnir  to  show 
that  tiu^  driver  was  not  g^neraUy  careful 
and  coDii)etent  lor  tbe  diecIiarKe  of  bis  da- 
tlefl,  or  that  thei  plaintiff  had  reason  to  be- 
lieve him  Imprudent,  and  all  eharjces  based 
on  this  idea  of  any  contributory  negli- 
gence on  the  plaintiff's  part  were  properly 
refused.  In  tbe  absence  of  socb  evidence 
arlainff  from  tbe  case  made  by  the  plain- 
tiir,  tbe  OBoa  was  on  tbe  defendant  to 
prove  sucb  contributory  nes^llgence. 

6.  0.  Tbe  contract  between  the  city  of 
BlrmlnKbam  and  tbe  defendant,  dated 
April  24,  1886,  was  admlaaible  In  evldeDce 
to  show  a  license  conferred  by  the  city  au- 
tborislnip  tlM  construction  of  the  dummy 
line,  if  not  to  staow  the  anderwtnndinK  of 
tbe  parties  as  to  what  was  a  prc^r  state 
of  repair  hi  «'hleb  tbe  track  bad  to  be 
kept.  Tbe  rule  is  that,  when  a  railroad 
company  layn  its  tracli  alouK  a  public 
strvet,  it  Impliedly  aseunies  the  duty  of 
keepln]?  the  part  of  the  street  ao  occupied 
In  a  reasonnble  tstate  of  repair  for  tbe  safe 
pasease  ol  travelers  over  it.  This  implies 
the  duty  <rf  keeping  tbe  track  properly  sor- 
taced  and  ballasted,  free  from  dangerous 
defects,  and  conformed  to  the  grade  of  tbe 
street.  And  lor  a  violation  of  these  duties 
the  defendant  would  be  liable  to  travel- 
era  for  inJurieM  suHtained  In  consequence. 
2.  Shear.  A.  K.  Neg.  §  Sot.  This  Isnot  a  liabil- 
ity on  tbe  contract  made  with  tbeclty.but 
a  liability  for  a  tort,  committed  under  the 
license  of  tbe  contract,  which  has  resulted 
in  Injury  to  another. 

7.  The  action  of  the  court  was  obvi- 
ously anohjectionable  In  permitting  tbe 
complaint  to  be  amended  so  as  to  more 
fully  describe  the  nature  of  the  negligence 
imputed  to  the  defendant,  as  a  failure  to 
keep  the  road-bed  of  the  railway  in  a  rea- 
sonably safe  condition  at  the  point  ol  the 
accident. 

8.  The  third  count  also  added  no  new 
or  independent  coune  of  action.  The  intro- 
duction ol  tbe  city  ordlnauue  in  this  count 
was  only  the  statement  of  a  new  logical 
premise  from  which  tbe  conclnslon  of  neg- 
ligence would  foiluw.in  failing  to  keep  the 
track  In  a  proper  condition  of  repair  for 
the  free  passage  of  vehicles.  The  failure  to 
comply  with  a  regulation  imposed  by  a 
city  ordinance  on  a  railroad,  and  not 
Hhown  to  be  anreuBonable,  in  generally  held 
to  be  perse  culpahle  negiisence.  Railroad 
Co.  v.  Donovan.  84  Ala.  141,  4  South.  Rep. 
14;i.  The  third  count,  in  other  words,  only 
stated  a  new  reason  for  the  fact  of  negli- 
gence previously  alleged  in  the  other 
counts.  We  have  particularly  noticed  as 
many  of  the  assignments  of  error  us  seem 
to  us  to  be  plaitMible.  Theothershave  been 
examined  withproiMTcare,  and  are  deemed 
not  to  be  well  founded.  We  discover  no 
error  In  the  rulings  of  tbe  court,  either  on 
the  evidence  or  tbe  law,  and  the  Judgment 
muet  be  uUirmed. 


SfA-TB  T.  BKBTm. 

{SupreiM  Court  cf  Xoutetono.  Mmr  it,  iSUi 
«i  La.  Ana.) 

Crisinak  Law— ArpBAi^RzooKD. 
"When  tbe  record  contains  no  Mil  of  oiocp- 
tlon,  motion  in  arrest  of  judgment,  or  assignment 
of  error,  and  there  is  no  error  on  tbe  faee  of  tb« 
record,  the  verdict  aad  Judgment  will  mot  be  dis- 
torbed. 
(SyllolKM  by  010  Court) 

Appeal  from  criminal  district  conrt,pai^ 
leh  of  Orleans;  Bakxk,  Judge. 

John  G.  McMohMJittor  appellant.  T&e 
AttorDejr  GeaeraJ,  fur  the  State. 

McEnery.  J.  The  accused  was  convict- 
ed of  entering  a  stoi-e  in  tbe  night-time, 
without  breaking,  and  of  grand  larceny, 
and  sentence  to  12  years'  imprisonment  in 
the  penitentiary.  He  has  appealed  from 
the  verdict  and  sentence.  There  fs  no  bill 
of  exception,  motion  In  arrest  of  Judg- 
ment, or  an  assignment  of  errors  In  tbe 
record.  There  are  do  errors  to  be  found 
on  tbe  face  of  the  record,  after  an  lnspi.<c- 
tion  of  the  snme,  that  would  entitle  the 
accused  to  relief.  The  motion  for  a  new 
trial  is  not  Rworn  to,  and  there  is  no  ques- 
tion of  law  brought  up  n  u  bill  of  excep- 
tions which  we  can  consider  In  connectftm 
therewith.  The  judgment  appealed  ft'om 
in  such  a  case  will  not  bedlsturbed.  State 
V.  Sweeney,  37  La.  Ann.  1 ;  Sta  te  v.  Dens, 
38  La.  Ann.  581;  State  v.  Barls,  41  La. 
Ann.  3-28,  6  South.  Rep.  5^6;  State  v.Tran- 
chon,  41  La.  Ann.  619,  6  South.  Bep.  328. 

Judgment  atBrmed. 


Statb  v.  Mason. 

(Supreme  Cowt  of  Louisiana.    Kay  19,18001 
43  La.  Ann.) 

CauniiAL  Lav— VBRDioT-WoDironn  Lm  -nuM 
Mathbm. 

1.  A  verdict,  "guilty  of  woundinfr  less  thsa 
mayhem, "  is  responsive  to  an  indictment  charging 
that  the  accusea  has  "wiUfuUy,  msUciouslr,  and 
feloniously  inflicted,  with  a  dangerous  wei^n,  on 
C,  B  wound  less  than  mayhem, "and  is  good. 

a.  Tbe  mling  in  State  v.  Watson,  41  La.  Ann. 
OM,  ante.  1^,  bas  no  bearing.  It  was  made  in  a 
case  in  which  tbe  charge  was  that  the  aecnsed  had 
feloniously,  etc. :  the  words  "wiUfally  and  mali- 
ciously." found  In  tbe  statute,  having  been  omit- 
ted, and  replaced  by  the  prevloas  one. 

3.  Whei'e  an  indictment  contains  two  counts, 
and  tbo  verdict  is  guilty  of  the  lesser  offense.  It 
will  be  Bustained. 

(Syllabiis  by  the  Court) 

Appeal  from   district  courf,  parish  of 
Jefferson ;  Boar,  Judge. 
Ainvd  E.  BIlHaga,  for  appellant.  T&e 

Attorn^  OenernU  for  the  State. 

BicRML'DEz,  C.  J.  The  accused  was  pro* 
secuted  tor  an  assault  with  an  Intent  to 
murder,  and,  In  another  count,  for  wUi- 
fully,  maliciously,  and  felonlooaly,  with  a 
dangerous  weapon.  Inflicting  on  one  Henir 
Curtis  a  wound  less  than  mayhem.  He 
was  found  "guilty  of  wonodlng  less  than 
mayhem."  He  moved  In  arrest  on  the 
ground  that  the  verdict  is  not  responsive 
to  the  indictment.  The  motion  was  over- 
ruled. He  was  BOktenced,  and  has  141- 
pealed. 
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He  has  filed  In  thte  court  an  aeslgnment 
of  error  to  ehow  tliat  tlie  motion  in  arreflt 
ouRht  to  have  heea  BOBtainod.  His  only 
reliance  la  on  the  recent  ruling  ot  this 
court  In  State  v,  Watson,  41  La.  Ann.  699, 
ante,  1^.  by  which  he  claims  that  It  ban 
been  beld  that  the  plea  of  "gu^ty  of 
wonndlns  lew  than  mayhem  "  was  a  plea 
of  "gallty  ol  no  crime  known  to  the  law. " 
By  peference  to  the  opinion,  it  will  be  per- 
ceived that  the  ruling  was  made  in  a  case 
in  which  the  Indictment  merely  charged 
that  the  accused  had  felonlausly  inflicted, 
etc.;  the  words  "willfully  and  maliciou»- 
ly,"  fooDd  In  the  statute,  having  been 
omitted,  and  the  previous  word,  not  in 
the  statute,  "feloniously,  **  substituted 
therefor.  The  court  held  that  the  offense 
charged  is  statutory ;  that  the  word  naed 
was  meaningless  and  surpluflage;  that 
the  oEtense  should  have  been  cfaar^ed  In 
the  words  of  the  statute,  or  in  words  con- 
veying tdie  dear  meaning  of  the  language 
used  In  the  statute.  It  is  well  settled  that, 
when  an  Indictment  chai^ces  no  offense 
known  to  the  law,  and  the  accused  pleads 
gatlty  to  the  charge,  none  Is  confessed.  In 
tbepresentinstancethe  Indictmentcharges 
the  offense  to  have  been  committed  will- 
fully, maliciously,  and  f*'loniouiily.  The 
TSTdlct  returne<l  was  "guilty  of  wounding 
less  than  mayhem,"  is  responsive  to  the 
second  count,  and  therefore  good.  State 
T.  Green,  87  La.  Ann.  882,  and  cases  cited. 

Jndgment  affirmed. 


State  v.  Butler. 

(Supreme  Court  of  Louisiana.  May  19,  1890. 
42  La.  Ann.) 

COHTINUjLltCB — ABSBHCB  OF  WlTKI!S8~ AFFIDAVIT. 

When  an  affidavit  for  oontinuanoe  seta  forth 
i^I  tbe  essential  requisites  as  to  the  names  aod  res- 
tdeoce  of  the  witnesses,  the  character  and  materl- 
idity  of  their  testimony,  the  exercise  of  proper 
diligence,  and  the  ability  to  procare  attendanoe  of 
the  witnesses  if  the  trial  be  deferred,  the  rsfus^ 
by  the  Judge,  who  sifftis  the  UU  of  exceptions  witb- 
ontqn^iflcaUm  and  without  reasons,  u  error. 
{Sullaltua  bi/  th«  Court.) 

H.  N.  Oantlerl  for  appellant.  TbeAttor^ 
nej  General,  for  the  State. 

Fenner,  J.  Appeal  from  the  district 
court  for  the  parish  of  Jefferson.  The  de- 
fendiint  was  Indicted  fur  niuMer,  and  ap- 
peals from  a  verdict  and  sentence  for  man- 
■laaghter.  The  error  assigned  Is  the  re 
fasal  of  a  continuance.  The  continuance 
waa  applied  for  upon  an  affidavit  setting 
forth  the  absence  of  three  witnesses,  aver- 
ring the  materiality  of  their  testimony; 
setting  forth  the  relevant  material  facts 
he  expected  to  prove  by  them,  and  that  said 
facts  could  be  proved  by  no  other  witness- 
es; that  he  had  given  their  names  to  the 
cleric  and  sheriff  in  ample  time  to  have 
them  summoned ;  that  they  resided  in  the 
Immediate  vicinity  of  the  court-house,  but 
were  temporarily  absent  In  the  neighbor- 
ing parish  erf  8t.  James,  which  absence 
was  not  known  to  him  until  he  came  t4i 
summon  them ;  that,  nevertheless,  he  had 
eaflsed  summons  to  issue  to  the  parish  of 
St.  James,  upon  which  no  return  had  been 
made;  that  Hntix  atteodimce  can  bs  as- 


cared  if  a  continusnce  Is  granted;  and 
that  the  motion  is  not  made  for  delay. 
An  additional  ground  forcontinunnce  was 
assigned  in  tlie  atUdavit  of  his  counsel 
that  he  bad  been  employed,  only  the  in- 
stant l>^ore,  by  friends  of  the  accused,  and 
bad  had  no  time  to  prepare  the  defense; 
and  that  he  believed,  if  proper  time  were 
allowed,  a  snfficifakt  defensecoold  be  made. 
The  ludge  refused  a  continuance,  and 
signed  the  bill  ol  exceptions  without  con* 
tradlctlng  any  statement  above  recited, 
or  assigning  any  reasons  for  bis  action. 
This  was  patent  error.  The  bill  of  excep- 
tions, thus  signed,  without  quallflcatlon, 
authorises  as  to  take  as  true  the  facts 
stated  In  the  affidavits,  and  those  facts 
undoubtedly  sustain  the  application  for 
continuance.  A  motion  was  subseqaeut- 
ly  made  for  a  new  trial  on  the  ground  of 
error  In  refusing  the  continuance.  In  his 
reasons  for  rduaing  a  new  trial,  the  judge 
says:  "The  court,  considering  that  the 
accused  was  arraigned  at  the  beginning 
of  the  term,  and  asked  for  witnesses  resid- 
ing 60  miles  from  the  court-honse  fourdays 
before  the  trial,  and  considering,  farther, 
that  the  witnesses  who  testlQed  in  the 
case  for  the  accused  gave  him  an  oppor^ 
tunity  to  make  a  full  defense,  and  that 
this  motion  is  made  for  delay,  orders  that 
the  motion  for  a  new  trial  be  refused. "  It 
Is  questionable  whether  we  riioald  import 
these  reasons  into  the  bill  taken  to  the  re> 
fusal  of  the  continuance,  but,  even  It  we 
should  do  so,  ihey  are  manifestly  Insuffi- 
cient.  The  ease  Is  fully  covered  by  our  de- 
cision in  State  v.  £gan.  87  La.  Ann.  368. 
It  is  therefore  adjudged  and  decreed  that 
the  verdict  and  sentence  be  annulled  and 
reversed,  and  the  case  be  remanded  for  fur- 
ther proceeding  according  to  law. 


Statb  t.  Cbahtuin. 

iSupretM  Court  of  LoutetatUL  Hay  8,  IML 
43  La.  Ann.) 

JimoBS— Pleas  or  Recusatton— HiAJtnra. 
Articles  838,  840,  Code  Prac.,  fleflne  andlhn- 
it  the  causes  for  which  judges  may  be  recused 
or  may  recuse  themselves.  While  It  is  the  duty  tit 
the  judge  to  refer  pleas  assi^ing  any  of  su<di 
^uDda  of  recusation  to  a  judge  ad  hoc  for  trial, 
urespective  of  the  merits,  this  duty  does  not  ap- 
ply to  pleas  which  set  forth  no  legal  cause  of  rec- 
usation, and  which,  if  admitted  to  be  true,  would 
furnish  no  ground  therefor.  Such  pleas  the  judge 
may  treat  as  frivolous,  and  made  for  delay,  and 
may  set  them  aside  without  rafOrenoeh 
{Syllabua  by  the  Court.) 

Appeal  from  dtstrictconrt,  parish  of  Aca- 
dia; Lrwis,  Judge. 

Charles  W.  Dukoy,  for  appellant.  The 
Attorney  Oeaeral,  for  the  State. 

Fbnnbr,  J.  Appeal  from  the  district 
conn  for  the  parish  of  Acadia.  The  sole 
ground  of  error  assigned  arises  on  a  bill  of 
exceptions  to  the  ruling  of  the  Judge  over- 
ruling a  motion  to  recuse  him,  and  refus- 
ing to  refer  it  for  trial  to  a  judge  ad  hoc. 
It  the  motion  hnd  assigned  any  legal 
ground  for  recusation,  it  would  have  been 
the  plain  duty  ol  the  judge  to  refer  it  for 
decision  to  a  judge  ad  hoc,  under  our  re- 
peated deciBlona.  State  t.  Judge  Fif- 
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teentb  Dlst.,  S8  La.  Ann.  1298:  State  t. 
Judge  of  Twenty-Flrat  .Tud.  Dist.,  87  La. 
Ann.  258;  State  v.  Judge  of  Third  Jud. 
Dist.,  38  L,R.  Abu.  247;  State  t.  Judge  of 
Twenty-Second  Jud.  D]8t.,S9  La.  Ann.  985, 
S  Soutb.  Bep.  91.  But  these  declstonB  do 
not  refer  to  motlone  which  upon  tbelr 
face,  and  admitting  all  their  allegattons 
to  be  true,  afford  no  legal  sround  for  rec- 
usation. The  Code  of  Fractice  (article 
388)  is  very  explicit  in  defining  and  limit- 
ing the  causes  for  whlcb  a  ludge  may  be 
recused.  Hecannot  berecused,  nor,  under 
article  340,  can  he  r^use  himself,  lor  any 
other  causes  than  those  ao  specifically 
mentioned.  The  motion  made  by  defend- 
ant seta  fortb  no  one  of  tbeae  caneeB.  It 
was  frlrolous  on  Its  face,  made  only  on 
tbe  eve  of  trial,  and  conid  have  no  pur- 
pose or  effect  but  to  create  delay.  When 
we  said,  In  the  opinions  above  referred  to, 
that  the  Judge's  duty  to  refer  was  Irre- 
spective of  the  merits  of  the  plea,  of  course 
we  meant  only  the  issues  of  fact  involved 
under  a  plea  valid  If  sustained  by  proof. 
We  did  not  mean  to  compel  Judges  to  go 
through  the  Idle  ceremony  of  referring 
pleas  which,  It  admlttpd  to  be  true,  would 
InmlBh  no  ground  for  recusation.  This 
would  be  to  issue  a  patent  for  a  brand 
new  device  to  obtain  delays  In  criminal 
cauBips  which  the  clomsieet  hand  could  op- 
mite  BnccesBfally.  Judgment  affirmed. 


State  v.  Ferguson  et  aJ. 
iSumeme  Court  of  Louisiana.  Uaj  19,  18Q0l 

ObuORII.  Law— ApTBU— RkOOBD— DnHIBSJLL. 

Where  a  certiorari  has  tasaed  to  complete  a 
record,  and  a  reasooatile  time  for  the  service  of  tbe 
writ  and  the  retura  of  the  record  has  elapsed,  aod 
tbe  appellants  have  Dwlected  totaikeont  and  serve 
HtM  writ,  the  appeal  wul  be  dismteaed. 
(Syliabuf  hy  tKe  Court.) 

Appeal  from  first  recorder's  court;  W.  B. 
MuRPHT,  Recorder. 

John  O.  McMobaa,  for  appellants.  T. 
McC.  HjrmeUt  for  tbe  State. 

McEnkrt,  J.  The  defendants  are  appel- 
lants from  a  sentence  of  tbe  recorder's 
court  of  the  city  of  New  Orleans  condemn- 
ing thom  to  pay  a  fine  for  a  violation  of  a 
city  ordinance.  A  motion  to  dismiss  the 
appeal  baa  been  filed  by  tbe  city  of  New 
Orleans. 

Tbe  transcript  was  filed  28d  September, 
1889.  Tbe  case  was  fixed  for  bearing  5th 
December  following.  On  that  day  appel- 
lants, ailing  a  defective  record,  moved 
for  a  cert/orarf  in  order  to  complete  the 
i-pcord.  The  case  was  again  fixed  for  trial 
on  the  24th  day  of  April.  1890.  No  time 
was  asked  for  in  defendants'  motion,  and 
no  day  fixed  for  tbe  return  of  tbe  writ  in 
the  order  of  court,  but  more  than  reasona- 
ble time  has  elapsed  since  the  order  was 
granted.  Tbe  appellants  have  neglected  to 
take  out  and  serve  the  writ  in  order  to 
complete  the  record.  Thefault  Is  imputa- 
ble to  them. 

It  Is  therefore  ordered  that  tbe  appeal 
be  dlsmlmed. 


State  ▼.  Johnson  et  al. 

(Supreme  Court  of  i/ouittano.  JUy,  ISBfL 
41  La.  Ann.) 
Wimaa— ATucHimn^lMFiiJiOKnHT— MtniDKB 
— CoKDDCT  or  Tbial. 

1.  Ad  attacbmeot  cannot  be  required  accatnat 
an  absent  witnesa  when  It  i^peara  that  he  la  not 
in  the  state,  and  waa  not  served,  and  there  la  no 
ahowioff  that  the  aooused  did  not  know  of  hla  aV 
seace,  teat  bis  testimony  is  material,  and  that  his 
BttendaQce  can  be  secured  for  an  early  trIaL 

2.  A  previous  statement  made  at  the  calling  of 
the  case,  on  inquiry  by  tbe  court,  tlwt  only  one  at- 
tachment would  be  desired  against  an  absnit  wit- 
ness, not  the  one  out  of  tbe  state,  Is  a  waiver  of 
all  attaobments  against  all  other  witnesBes. 

8.  No  question,  tbe  object  of  wbiob  ia  to  im- 
peacb  tbe  testimony  of  a  witness,  can  be  put  nn- 
leas  a  foundation  for  it  has  been  prevtomuy  laid, 
and  the  witness  pat  on  bis  guard. 

4.  Arraigning  a  witneas  wbo  refuses  to  testl- 
fy  In  a  case  in  wbicb  be  is  a  co-defendant  with  one 
on  trial,  and  who  has  severed  in  bis  defense,  is  no 
irregularitv  whlcb  vitiates  tbe  proceedings  as  to 
the  accused  at  tbe  time  on  trial  by  the  Jair. 

0.  A  statement  by  the  trial  judge  that  evident 
ly  an  effort  la  made  to  intimidate  the  wttneaa  on 
the  stand  is  not  a  comment  on  tbe  facts. 

6.  A  question  to  ascertain  tbe  general  reputa- 
tion of  toe  witness  for  truth  and  veracity  must 
seek  to  elidt  the  information  for  such  in  the  neigh- 
borhood in  which  be  lives. 

7.  A  Btatemeiit  of  what  another  said  touchloff 
the  condition  of  a  particular  spot  at  a  specified 
time  may  be  admitted  to  establish  one  of  the  me- 
diums by  whloh  a  suocessful  search  waa  made  for 
the  weapon  naed  In  tbe  eommladou  of  tbe  offenae 
oharged. 

8.  The  reception  of  auch  atatement  cannot  be 
complained  of  in  tiie  absence  of  a  ahowing  that  it 
unduly  influenced  the  jury,  or  injuriously  affected 
the  accused. 

Jurors,  without  any  charge  from  the  court, 
Icnow  that  testimony  of  that  character  can  at  bert 
be  only  circumstantial,  particularly  In  criminal 
cases,  in  which  substantial  and  convinciDg  proof 
la  required  for  conviction. 

10.  Tbe  fact  that  the  trial  Judge  admitted  two 
of  the  co-defendants  to  bail  cannot  be  established 
to  conduce  to  the  innocence  of  the  other  aconaed. 

11.  Such  action,  if  allowed  to  be  proved,  might 
be  considered  as  a  comment  on  tbe  facta  by  tiie 

Judge,  wbo  would  not  have  allowed  the  privi- 
sge  of  bail,  where  the  proof  ia  evident  or  the  pre- 
sumption great. 

12.  Compulsory  process  against  wltnesaaa  will 
not  be  granted  where  tbe  teatimony  woold  be  on- 
mulative  only  of  that  heard  on  the  trial,  and  doe  dil- 
igence was  not  used  to  secure  the  attendance  of 
the  witnesses  for  the  trial. 

IS.  Testimony  to  show  the  spot  at  which  was 
fouud  the  weapon  with  wlilcb  the  crime  waa  com- 
mitted is  admissible. 

14.  A  question  put  a  witness  on  his  mfr  dire 
to  affect  his  credibility,  and  not  allowed  to  be 
answered,  cannot  serve  as  a  matter  of  oomplaint 
where  the  witness  was  not  heard  ottwrwiae  in  the 
case. 

{SyUa2)ua  by  the  f7ourt.) 

Appeal  from  district  court,  paiish  of  St. 

Landry;  LEWts,  Judge. 

Jiilea  Gil,  fl.  L.  Garland,  Jr.,  Kenneth 
Baillio,  E.  P.  VeaMie,  and  W.  S.  rntMee, 
for  appellant.  Walter  ff.  Rogers^  At^. 
Gen.,  (or  tbe  State. 

BBRiniDBZ,  C.  J.  Joe  Jobnson.  John 
Hardy,  and  two  others  were  prosecuted 
formurder.  Tbe  former  were  found  guilty 
without  capital  punishment,  and  sen- 
tenced to  hard  labor  for  life.  The  latter 
were  acquitted.  Johnson  had  severed  in 
bis  defense.   Hardy  alone  appeals  from 
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the  Terdlct  and  Bentence.  The  traoacript 
cootaiDS  11  bills  ol  exceptions,  and  a  mo- 
tion for  a  new  trial.  In  their  brief,  coun- 
sel tor  appellant  allude  to  many  of  them. 
Baying  merely  that  they  are  all  well  found- 
ed, and  calling  the  attention  of  the  court 
to  the  remaining  ones,  taken  to  the  re- 
fnaal  of  the  trial  ludffe  to  allow  them  to 
cross-examine  Joe  Johnson,  a  co-defend- 
ant, to  grant  a  continuance,  a  new  trial, 
and  to  Issue  compulsory  procoss  against 
certain  witnesses.  The  bills  will  neverth^ 
less  be  considered  aerlHtim. 

1.  The  fli-et  bill  relates  to  the  refusal  of 
the  trial  Judge  to  Issue  an  attachment  for 
Hudson,  an  absent  witness.  It  appears 
that  this  witness  bad  not  been  served,  be- 
caose  nut  lunnd,  as  he  was  then  In  Arkan- 
sas, and  was  not  serred.  The  accused 
made  no  showing  to  establish  that  he  did 
not  know  of  the  absence  of  the  witness, 
that  his  testimony  was  material,  or  that 
his  attendance  could  be  secured  for  an 
early  trial.  It  also  appears  that  on  the 
day  previous,  when  the  case  was  called 
and  taken  np,  counsel  for  the  accused, 
after  ascertaining  that  this  witness  could 
not  be  fonnd»  stated,  in  answer  to  Inquir- 
ies from  the  court,  that  another  witness, 
Emily  Williams,  was  the  only  one  for 
-whom  an  attachment  was  desired.  This 
was  a  waiver  of  attachments  against  all 
other  witnesses.  The  motion  presented 
no  merit,  and,  apparently  made  (or  delay, 
was  properly  declined. 

2.  The  second  refers  to  the  refusal  of  the 
Judge  to  compel  Johnson,  while  a  witness 
on  the  stand,  to  answer  qnestloni*  touch- 
ing certain  statements  said  to  have  been 
made  by  him.  The  object  in  view  appears 
to  have  been,  in  putting  the  questions,  to 
impeach  his  veracity  as  a  witness.  As  no 
foundation  had  been  previously  laid  to 
put  this  witness  on  his  guard,  and  such 
was  essential,  the  court  was  bound  to 
protect  him,  and  ruled  correctly. 

3.  The  third  bill  relates  to  the  refusal  of 
the  court  to  allow  a  continuance  owing  to 
the  absence  of  thewltness  Hudson.  What 
has  already  been  said  to  Justify  the  court 
in  refusing  an  attachment  against  this 
witness  is  a  ready  answer  to  the  com- 
plaint of  the  refusal  to  continue  the  case 
owing  to  his  absence. 

4.  The  rourth  bill  refers  to  the  arraign- 
ment of  the  co-defendaut  Johnson  in  pres- 
ence of  the  Jury  before  which  Hardy  was 
being  tried.  As  already  stated,  Johnson 
bad  severed  In  his  defense.  Put  on  the 
stand  by  the  state,  he  refused  to  testify, 
on  warning  by  the  court  that  his  testi- 
mony might  be  used  against  him  on  his 
trial  for  the  same  offense.  On  his  refusal 
to  testify,  he  was  arraigned.  It  appears 
that  the  court  allowed  the  arraignment 
to  give  the  state  time  to  serve  copy  of  the 
venire  Bud  indictment  on  Johnson,  to  ex- 
pedite his  trial  at  that  term  of  the  coui*t. 
The  state  had  a  right  thus  to  arraign  the 
accused,  as  It  bad  to  arraign  any  other 
accused,  and  the  Jury  had  no  right  to  con- 
sider the  arraignment  as  having  any  con- 
nection with  Hardy's  case  before  them. 
It  is  not  perceived,  nor  has  it  been  shown, 
how  this  aiTaignment  could  have  Illegally 
and  Injuriously  influenced  the  jury  on  the 
occasion.  The  Judge  did  not  err. 


6.  The  fifth  bill  relatesto  a  reoiark  made 
by  the  Judge  while  Johnson  was  on  the 
stand,  which  was,  that  it  was  perfectly 
evident  that  an  effort  was  being  made  by 
defendants'  counsel  to  bulldoze  him.  The 
objection  that  this  remark  amouuts  to 
pronouncing  on  the  facta,  which  are  with- 
in the  province  of  the  jury  alone,  is  too 
trivial  to  receive  an  extended  notice.  The 
Judge,  however,  has  f^ven  satisfactory 
reasons  to  show  how  this  remark  was  in- 
duced and  Justified. 

6.  The  sixth  bill  refers  to  the  refusal  of 
the  Judge,  on  objection,  to  eUlow  the  fol- 
lowing question  to  be  put  to  a  witness  on 
the  stand:  "Do  you  know  the  general 
reputation  of  Johnson  for  troth  wid  ve^ 
racity?"  The  court  ruled  Uiat  the  ques- 
tion was  not  in  proper  form,  as  it  did  not 
call  for  the  general  reputation  of  the  wit- 
ness In  the  iielghborhood  in  which  he  lived. 
The  question  ought  to  have  embraced  at 
least  that  material  element,  and  was proih 
erly  excluded. 

7.  The  seventh  bill  r^ates  to  the  admis- 
sion of  the  8tatem«it  ot  a  witness  that 
another  had  told  him  "  that  the  pond  was 
dry."  The  admission  was  opposed  be- 
cause hearsay,  and  the  declaration  was 
made  out  of  the  presence  of  the  accused. 
The  Judge  says  that  the  question  was 
designed  to  establish  one  of  the  mediums 
of  information  by  which  the  sheriff  was 
enablefl  to  make  a  successful  search  fortbe 
knife  alleged  to  hare  been  used  by  one  of 
the  accused.  No  showlnK  Is  made  to  Jus- 
tify the  sllghtmt  suspicion  or  inference 
that  the  statement  could  hare  or  had  any 
Influence  on  the  Jury,  or  that  the  accused 
would  be  or  was  Injuriously  affected  by  It. 
Jurors  know,  without  any  charee  from 
the  court,  that  such  evidence  must  be  bar- 
ren of  eRect,  particularly  In  criminal  cases, 
in  which  substantial  and  convincing  proof 
is  required  for  conviction. 

8.  The  eighth  bill  refers  to  the  refusal  of 
the  Judge  to  allow  the  defendant  to  Intro- 
duce evidence  to  show  that  he  had  allowed 
two  ctvdefendants  the  privilege  of  ball. 
Had  the  Judge  admitted  the  proof,  he 
might  have  been  amenable  to  the  charKS 
of  indirectly  commenting  on  the  facts,  as 
he  would  not  have  permitted  release  on 
bail  had  the  proof  been  eTidait,or  the  pre- 
sumption  great. 

9.  The  ninth  bill  relates  to  the  re- 
fusal of  the  Judge  to  grant  compulsory 
process  against  witnesses  to  substantiate 
the  grounds  upon  which  the  motion  for  a 
new  trial  was  founded,  and  to  grant  the 
new  trial.  It  appears  that  the  (acts  In- 
tended to  be  proved  had  been  established 
at  the  trial,  and  that  the  testimony  would 
have  been  cumulative  only,  and  that  the 
ddendant  had  not  used  due  diligence,  as 
he  could  and  should  have  done,  to  secure 
the  other  witness  to  testify  before  the  Jury. 
The  reasons  given  by  the  Judge  amply 
support  his  ruling. 

10.  Thetenth  bill  refers  to  the  admlsaton 
of  the  statement  of  the  sheriff,  as  a  wit 
ness.  that  the  knife  with  which  the  throat 
of  the  deceased  had  been  cut  had  been 
thrown  in  tlie  pond.  The  court  received 
the  statement  as  corroborative  of  a  kin- 
dred matter  testified  to  by  another,  and 
as  deigned  to  establish  a  fact  which  In* 
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dumd  die  «faei]ff  to  take  action,  which  he 
detailed  to  thejnry.  The  court  properly^ 
received  the  teetlmony. 

11.  The  elcTeoth  and  last  bill  relates  to 
the  refusal  of  tbe  jadge  to  allow  a  ques- 
tion to  be  put  to  Johnson  recalled  after  he 
had  been  examined  on  bis  rolr  ativ,  and 
declared  competent.  The  qneetion  was 
put  during  a  second  examination  on  his 
rolr  tiin,  bnt  was  not  allowed  to  be  an- 
swered, as  It  did  not  atteet  bis  credibility ; 
and  he  was  not  heard  otherwise  in  tbe 
cate,  because  he  would  not  testify. 

12.  It  is  needless  to  consider  ^e  motion 
for  a  new  trial  and  the  affidavit  in  sup- 
port, a*  its  merits  have  already  been 
tested,  and  received  Attention,  in  xmssing 
upon  tbe  ninth  bill  ol  ezoeptlons.  Judg- 
ment affixmed. 


Stats  at  a/,  v.  Millbb. 

(fllHinwic  Cwrt  cf  Loutotana.  Jan.,  UM.  41 
Xa.  Ann.) 

CBDtnuL  tiAw— AFFW^Dmrnuu 

An  appeal  taken  from  a  judgimeot  rendered 
in  A  prooeedin^,  apparently  crlninal,  will  not  be 
diamissed  for  want  of  a  citation  to  the  plaintifl, 
who  cannot  be  permitted  to  change  tbe  character 
of  tbe  proceediDKt  and  claim  that  it  is  dvil  in  its 
nature,  to  oust  tbe  defendant  from  an  appeal  taken 
by  him,  as  tbouffh  the  proceeding  was  a  criminal 
proee£ution,  in  wbicb  no  citation  Is  required. 
(Syiuems  try  tht  Court.) 

For  former  opinion,  see  5  South.  Bep. 

L.  De  Porter  and  B  owe  A  PnatJaa,  for 
appellant.  H.  N.  GuatJer  and  GervsJa 
Lxhe,  Jot  appellees. 

Frnnkb,  J.  Deteudant  appeals  from  a 
Judgment  Impoelng  upon  him  a  fine  of  930, 
and.  In  default  ol  payment,  imprlsunment 
for  16  days,  as  a  penalty  for  the  violation 
of  an  ordinance  of  the  police  jury  uf  tlie 
pariah  of  Jefferson,  passed  In  the  following 
terms:  "No  railroad  train  Rball  be  al- 
lowed to  pass  through  tbe  limits  of  tbe 
villages  of  this  parish  at  a  greater  rate  of 
speed  than  six  miles  an  hour,  and  any  con- 
ductor or  engineer  so  offending  shall,  on 
conviction  before  a  proper  conrt,  be  fined 
for  such  offiiise  tlie  som  of  twenty  (920) 
dollars,  or  t>e  imprlsoDed  In  the  Jail  (or  a 
period  not  less  Chan  ten,  nor  mt^re  than 
thirty,  days."  Tbe  suggestion  that  we 
have  no  Jurisdiction  in  such  a  case  la  with- 
out merit.  It  la  undoubtedly  a  case 
"wherein  the  constitutionality  or  legality 
of  fine  or  penalty  imposed  by  a  municipal 
corporation  Is  In  contestation, "  and  of  all 
such  cases,  without  limitation,  article  81 
of  the  constitution  Inrests  this  court  with 
Jurisdiction.  Various  defenses  are  urged, 
one  of  which,  however,  Is  so  radical  tliat, 
being  well  founded,  it  dispenses  oa  from 
the  necessity  of  considering  any  others. 
This  la  the  lack  of  authority  In  the  police 
Jury  to  puss  such  an  ordinance.  Police 
Juries  can  only  exercise  soch  powers  as 
have  been  granted  to  them  in  express 
terms,  or  such  as  are  necesHarily  Implied 
from,  or  incidental  to,  powers  so  expressly 
granted.  1  Dill.  Mun.  Corp.  §  853.  The 
power  exerelaed  by  this  ordinance  to  regu- 
lajtethe  speed  of  railroad  trains  Iscertainly 
one  not  usually  granted  to,  or  fdaimed  by. 


municipal  bodies  having  madb  broad  terri- 
torial Jurisdiction  as  police  Juries.  Bueh 
power  Is,  indeed,  frequently  granted  to  in- 
corporated towns  and  Mties,  and,  In  easee 
wliere  such  bodies  are  vested  with  general 
grant  of  police  powers,  perfa^w  tbe  power 
to  make  aucb  r^rnlatlons  wonld  be  con- 
sidered as  embraced  ther^n.  But  the  leg- 
islature of  this  state  has  not  seen  fit  to  in- 
vest the  police  Juries  of  tbe  parlsfaee  with 
any  g«ieral  grant  of  police  powers.  An 
examination  of  the  provisions  of  tbe  Re- 
vised Statutes,  under  the  title  of  " Police 
Jury,  "shows  that  tbe  legislature  baa  very 
carnally  limited  and  defined  tbo  powen 
granted  to  these  bodies,  and  nowtiera 
therein  can  befound  any  grant  embraclog, 
either  expressly  or  by  ImpUeatlon,  or  as  a 
necessary  incident,  the  power  asserted  by 
the  police  Jury  in  this  ordinance.  Even 
bad  there  been  a  general  grant  of  police 
powers,  we  do  not  thinic  it  could,  under 
any  reasonable  construction,  have  em- 
braced the  power  here  asserted,  beeaase 
It  would  have  been  a  power  entlr^y  out- 
side  of  the  usual  function  ol  police  Juries 
hostile topublicpolicy, and  trrachlngupon 
tbe  proper  legislative  domain.  As  every 
railroad  train  necessarily  runs  thronarh  a 
succession  of  parishes,  if  each  may  re- 
quire a  rate  of  speed  not  exceeding  six 
miles,  all  may  do  so,  and  the  practical 
result  might  be  that  no  railroad  train 
could  run  at  a  greater  speed  anywhere  In 
this  state,  it  is  true  tbe  ordinance  only 
refers  to  tbe  passage  of  the  train  through 
"the  Tillage  of  the  parish. "bnttf  ft  may  ex- 
ercise the  powerthfre,  whynot  elsewhere? 
Btwides,  what  ore  the  "villages  of  ttw  par- 
ii4h  ?  "  We  are  not  aware  of  any  law  ree- 
ognlring  such  municipal  organisations. 
Any  settlement  may  claim  to  be  a  "vil- 
lage "as  well  as  another.  Every  planta- 
tion "quarters'*  might  set  up  Its  claim, 
and  the  result  wonld  be  that  the  unhappy 
conductor  or  engineer  might  hardly  know 
when  he  was  in  or  out  of  the  limits  of  a 
"village."  Satisfied,  as  we  are,  that  the 
police  Jury,  in  passing  the  ordinance,  ex- 
ceeded Its  powers,  the  penalty  for  ics  viola- 
tion cannot  be  enforced.  It  Is  therefore 
ordered  that  the  Judgment  appealed  from 
be  avoided  and  reversed,  and  that  tbe  de- 
fendant U  discharged. 


Starnes  et  ah  v.  Ha.dnot  et  ah 

(Supreme  Court  qf  LovAxia/na.    March  8,  ISSa 
^  La.  Ann.) 

JDDrataNVxOnxATEBAi.  Attack— BsxuuaaiiBin 

OF  Dbstroted  Kbcords. 

1.  IlDder  Act  No.  102  of  I66S.  providing  tat  tba 
eBtablifibmcntof  destroyed  records  in  tbe  courb- 
boune  at  Alexandria,  in  Rapides  parisb,  tbe  record 
and  judgment  In  tbe  suit  baa  the  force  and  effect 
of  tbe  original  record  destroyed,  and  Is  tbe  beat 
evidence  of  its  oontents. 

2.  AjudgmBDt  rendered  by  a  court  of  compe- 
tent jurisdiction,  when  the  proper  partiee  have 
been  cited,  miut  have  full  force  uia  effect  until 
set  aside  by  a  direct  action.  It  oasnot  be  attacked 
collaterally. 

{Sulua}U9  by  the  CmirL) 

Appeal  from  dtotiict  -eonrt,  iwrlsh  ol 
Grant. 

B.  «r.  Bowman,  tor  appellovts.  White 
A  Tbomton,  lor  appdlees. 
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UcEksbt,  J.  This  Is  a  mdt  to  partition 
e  fommuDlt;  alleged  to  bare  existed  be- 
reni  Martha  E.  Lewis  and  her  husband, 
G.  Lewis.  They  had  hem  previously 
irriei],  and  Mrs.  Lewis  had  children  by 
r  former  marriage.  Both  had  property 
ieu  married.  Tne  plaintifls  an  the  chll- 
en  of  the  first  marrlafce.  The  defendants 
e  the  children  of  Mr.  and  Mrs.  A.  C.  Lew- 

Tbe  defendants  excepted  to  the  de- 
iDd  of  plaintiff  upon  the  ^ound  that 
ere  was  a  marriaKe  contract  entered  In- 

before  marriage  between  Lewis  and 
rs.  Starnes,  which  provided  that  there 
oald  be  no  community  of  acqneets 
d  geAnB,  and  tor  the  additional  rea- 
D  that  Mn.  Lewis  had  before  her 
ath  portioned  all  her  property  among 
rchudren  by  both  marriages.  Theex- 
)tlon  waa  rerased  to  the  merits  to  stand 
an  answer.  By  agreement  the  issue  is 
be  confined  to  the  question  of  the  right 
plaintiff  to  a  partition,  which  Involves 
Mact  whether  or  not  there  was  B  mar- 
ge contract  which  stipulated  there 
)uld  be  no  community  between  the 
lusea.  There  was  Judgment  In  favor  ol 
endants,  from  which  plalntilt  appealed. 
:o  prove  the  marriage  contract,  the  de- 
dants  offered  in  evidence  the  record  and 
Igmeot  in  suit  No.  1,426  of  the  district 
irt  of  the  parish  of  Rapides,  entitled 
irtba  E.  Starnes  Alfred  C.  Xjewls,  her 
Bband,  reviving  the  marriage  contract 
tween  her  and  her  husband.  The  mar- 
ge contract  bad  been  passed  before  Le 
ns,  a  notary  public  for  the  pariah  of 
pldes.  and  had  been  by  hlro  deposited 
fl  recorded  in  the  recorder's  ofBceofthat 
rish.  The  original  was  so  deposited 
d  recorded.  The  suit  of  Mrs.  8tames 
Blnst  her  husband,  Lewis,  was  brought 
pursuance  of  Act  Ko.l02  of  1868,  provld- 
;  for  the  revival  of  destroyed  records 
the  burning  of  the  conrt-bonse  lu  Ra- 
les parish  in  May,  18R4,  by  the  federal 
tops,  when  they  set  Are  to  and  de- 
oyed  the  town  of  Alexandria.  Section 
f  said  act  is  as  follows:  "Thathereafter 
r  person  desiring  to  establish  any  deed, 
ad.  mortgage.  Judgment,  or  any  writ> 
;  whatsoever,  which  was  of  record  or 
>ostted  In  any  ofBce  In  said  parish,  and 
itroyed  by  the  burning  of  the  conrt- 
3se  in  May,  1864,  may  have  the  same  es- 
>Ilshed  by  applying  to  the  Judge  of  the 
trict,  by  petition  setting  forth  the  con- 
ts  and  description  of  the  deed,  bond, 
'rtgagf ,  Judgment,  or  any  wri ting  what- 
sver  which  he,  she,  or  they,  may  wish 
establish,  with  as  much  specific  car* 
nty  as  possible,  which  petition  must  be 
ved  on  the  maker  or  other  party,  or 
rtlea  In  Interest  of  the  said  maker  or 
ter  party  or  parties  In  Interest,  residing 
Lhe parish  of  Rapides."  The  act  (sec- 
D  8)  requires  the  Judge  to  render  ]udg- 
□t  establlsblng  or  not  such  deed,  etc.,  as 
evidence  provw  It  tohaveexlsted.  The 
order's  office  was  In  the  court-house, 
1  the  records  of  the  office  were  de- 
oyed.  The  plaintiff  objected  to  the  in- 
duction of  this  record  and  Judgment 
I  the  ground  that  It  is  not  the  bent  evl- 
ice,  and  no  basis  had  been  established 
Ka  offer.  **  The  record  Is  the  best  evl- 
ice  of  Its  cnntoitB.  The  act  referred  to 
T.78o.no.23— 48 


antborlMd  the  suit  to  estabUsh  the  «clBt- 
ence  of  a  lost  or  destroyed  record,  and  the 
Judgment  reversing  and  establishing  the 
same  has  the  same  effect  as  the  original 
writing  which  was  destroyed. 

The  plaintiffs  object,  also,  to  the  suit,, 
because  Lewis,  the  defendant,  acknowl- 
edged service,  and  confessed  the  fact.  Ho 
had,  under  the  act,  no  other  alternative. 
In  proceeding  to  establish  the  destroyed 
record,  the  defendant  Is  required  to  admit 
the  facte,  or  to  deny  them  under  oath. 

This  Judgment  is  not  impeached  for  any 
reason  that  would  raider  It  an  absolute 
nullity.  It  must  have  full  force  and  effect 
antllsetastde  in  a  directCKtlon.  The  Judg- 
ment was  rmdered  by  a  court  of  comp^ 
tent  Jurisdiction,  and  the  proper  parUea 
were  duly  dted.  It  cannot  be  attacked 
collaterally.  Sncceaiilon  of  Qidn»  80  La. 
Ann.  »47. 

There  la  a  large  amount  of  testimony  In- 
troduced and  objected  to,  by  both  parties, 
to  establish  or  deny  the  existence  of  the 
m  arrtage  contract.  But  we  deem  it  unnec- 
essary to  review  it,  and  go  b^ond  tbe 
record  In  tbe  suit  of  Staines  against  Lewis, 
husband.  Tbe  judgment  In  the  case  estab- 
lishes the  existence  of  the  marriage  con- 
tract, and  the  stipulation  therein  that 
there  should  not  be  commonly  between 
tbe  spouses. 

The  judgment  appealed  from  Is  there- 
fore affirmed. 

Succession  of  Girasdbt. 


iauprtme  Court  of  LouiHana. 

&  La.  Ann.) 


April  7,  im 


JUDIOUL  SiXBS— DlSOSABOB  OF  LUEKS. 

1.  Llena,  privileges,  and  mortgages  for  taxes 
are  exeepted  from  the  general  role  that  judldat 
sales  have  effect  to  oanoel  mortgasea  ana  narlri* 
leges,  and  to  refer  them  lor  tatiaf acuon  to  ttie  pro- 
oeeds  of  s^e. 

2.  Suob  prlvilegefl  andmortgageaaregovemed 
b;  special  leglalatioa  in  reference  thereto,  under 
wbloh  thev  adhere  to  the  propertyuntU  piUd  orex- 
tingnished  in  some  other  legal  mode,  notwith- 
standing any  sale. 

(.Syllalnu  by  the  Court) 

B.  R,  Fornian,  for  appellant.  Wyaae 
Ragaa  and  W.  B.  SotnervUlet  for  appellee. 

Fennbb,  J.  Appeal  from  the  civil  dis- 
trict court  for  the  parish  of  Orleans.  The 
property  of  this  succession  having  been  du- 
ly sold  at  probate  sale  to  pay  debts,  a  eer^ 
tiflcate  of  mortgages  was  obtained  which 
exhibited  sundry  conventional,  legal,  and 
Judldal  mortgages  standing  against  the 
property,  besides  numerona  tax-Hens  and 
privileges  in  favor  of  the  state  and  city. 
Thereupon  the  administratrix  took  a  rule 
against  two  of  tbe  private  mortgage  cred- 
itors, thecityof  New  Orleans,  the  city  comp- 
troller, and  the  state  tax  collectors  for 
the  several  districts  of  the  city,  requiring 
them  to  show  cause  why  all  the  inscrip- 
tions  reported  in  said  certificate  of  the  re- 
corder of  mortgages  should  not  be  erased 
and  canceled,  and  why  the  said  tax  col- 
lectors and  city  comptroller  should  not 
erase  and  cancel  from  their  respective 
books  all  claims  for  state  and  dty  taxes 
as  claiming  to  bear  upon  the  property  de- 
scribed, and  thdr  respective  claims  be  re- 
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ferret]  to  tlie  proceeds,  and  eald  oflBcers  be 
ordered  to  give  their  certificates  to  be  an- 
nexed to  tbe  acts  of  sale,  showing  that 
Bald  claims  have  been  canceled  and  erased. 
Under  this  prayer  we  consider  nothing  at 
Issue  In  the  proceeding,  as  between  the 
succession  and  the  state  and  city,  except 
the  legal  question  whether  or  not  a  pro- 
bate sale  of  property  to  pay  debts  has  ef- 
fect to  transfer  tax-llens  and  prlvllegea 
from  the  property  to  the  proceeds  of  sale. 
Counsel  for  plaintiff  In  rule,  In  his  brief, 
states  that  the  relief  sought  was  **  to  show 
cause  why  all  the  Inscriptions  should  not 
be  erased  and  canceled,  and  their  respect* 
ive  claims  be  referred  to  the  proceeds. "  We 
shall  therefore  decline  to  consider  the 
questions  suggested  In  other  parts  of  the 
rule  and  of  the  briefs,  attacking  the  valld- 
\ty  of  the  tax  luKriptlona  as  affected  bj 
prescription  and  other  defenses.  The 
question  herels  not  whether  the  claims  are 
valid,  but  whether  they  are  to  be  removed 
from  the  property,  and  referred  to  the 
proceeds.  The  Judge  a  9110  evidently  took 
this  view  of  ihe  rule,  because  he  dlschai^ed 
It  absolutely,  although  sundry  of  the  tax 
Inscriptions  are  admitted  by  an  parties  to 
be  preseritied,  and  although  it  Is  element- 
ary, and  not  disputed  by  any  one,  that 
the  sale  had  effect,  when  duly  executed  by 
payment  of  the  price,  to  transfer  the  pri- 
vate mortgages  and  privll^res  to  the  pro- 
ceeds for  satisfaction.  We  shall  therefore 
confine  our  discuesfon  to  the  question 
above  Indicated,  viz.,  whether  or  not  the 
ludlctal  sale  of  property  has  effect  to  dis- 
charge It  from  tax-liens  and  privileges,  to 
refer  them  to  the  proceeds  of  sale,  and  to 
pass  the  Title  to  the  purchaser  dislncum- 
bereU  of  such  liens.  Whatever  may  be  said 
of  the  wisdom  and  policy  of  such  l^sla- 
tlon,  the  revenue  statutes  of  the  state 
leave  no  room  for  donbt  that  property 
subject  to  tax-llens  and  privileges  cannot 
be  dislucumbered  thereof  otherwise  than 
by  payment  of  the  taxes,  or  by  their  ex- 
tinguishment in  some  other  legal  mode, 
and  that  no  sale  can  have  effect  to  relieve 
the  property  sold  therefrom,  and  to  refer 
tbem  for  satisfaction  to  the  proceeds.  Sec- 
tion 2519  of  tbe  Revised  Statutes,  reiterated 
expressly  In  the  general  revenue  laws  sub- 
sequently passed,  provides:  "Hereafter 
neither  recorders,  sheriffs,  notaries 
througbout  the  state,  nor  other  persons 
authorized  to  convey  real  estate  by  public 
act,  shall  pass  or  execute  any  act  for  the 
sale,  transfer,  or  exchange  of  any  real  es- 
tate, unless  the  state,  parish,  or  municipal 
taxes  due  on  the  same  be  first  paid,  to  be 
shown  by  the  tax  collector's  receipt  or  cer- 
tificate to  that  purpose. "  Such  provisions 
are  obviously  Inconsistent  with  the  claim 
advanced  by  the  plaintiff  In  rule.  So  far 
from  transferring  the  tax-Hens  from  the 

Eroperty  to  the  proceeds  of  sale,  the  law 
olds  the  title  of  the  property  in  stuta 
gno,  uid  prohibits  ita  passing  to  the  pur- 
chaser at  any  sale,  pnbllc  or  private,  until 
the  taxes  dne  thereon  are  first  paid.  We 
need  not  discuss  the  validity  or  effect  of 
Act  No.  88  of  1888,  amending  section  2519. 
Rev.  St.,  because  it  perpetuates  the  same 
principle  in  a  modified  form.  Several 
cases  are  quoted  In  which  the  right  of  the 
state  and  city,  consenting  thereto,  to  look 


to  the  proceeds  of  sale  for  satlsfai 
their  taxes,  has  been  recognised, 
slon  of  Zacharie,  80  La.  Ann.  1360; 
siott  of  Dupuy,  38  La.  Ann.  260.  Bt 
cases  obviously  rest  on  the  consen 
taxing  authorities,  and  the  absence 
test.   When  the  question  was  si 
presented,  In  absence  of  such  cons 
very  recently  held  that  the  tax-He 
privll^:es  adhered  to  the  properl 
withstanding  the  Judicial  sale,  ai 
not  transferred  to  the  proceeds. 
V.  Lalaurie,  89  La.  Ann.  47, 1  Soutl 
m.   Plaintiff's  right  to  test  the  ^ 
and  existence  of  the  taxes,  and 
scriptlons  thereof,  In  a  proper  prm 
Is  reserved,  and,  with  this  reser 
Judgment  affirmed. 


State  ex  rel.  Bbazcau  v.  Fbairc 

(Supreme  Court  ^  LouUUma.  UsnAi 
401a.  Ann.) 

TiTtTimr   ftrrstti  JririnrrmTmriTi  Aj 
1.  The  sapreme  oourt,  when  tbe  an 
volved  Is  less  than  13,000,  has  jorisdlottoi 
tax-«ult8  when  the  coDstlfentioDality  or  l£ 
the  tax  Is  involved. 

8.  In  the  abaenoo  In  the  pleadings  of 
Rsstion  as  to  the  IwaU^or  oonstitaSonal 
tax,  the  aitpeal  wUI  be  olunliied. 

Appeal  from  district  court,  ps 
Natchitoches ;  Pibbson,  Judge. 

Jack  A  i^ismiilres,  for  appellants. 
BraMcaht  for  appellee. 

McEnbbt,  J.  This  Is  a  suit  to 
the  payment  of  licenses  alleged  tc 
by  defendants  forcarrylng  on  the  fe 
of  traveling  show,  dentistry,  ma 
urer,  merchant,  and  hawker,  aggm 
for  both  state  and  parish  licenses  i 
of  ;|261 .76.  Defendants  ans werei 
**  they  constitute  a  firm,  and  carry  t 
nesB  as  a  hawker,  In  the  capacity  o 
they  are  liable  to  the  license  of  ha^ 
that  capacity  for  which  they  hav 
and  they  owe  no  other. "  There  li 
sue  suggested  by  the  pleading  In  ai 
involving  tbe  legality  or  constitutl 
of  the  tax.  There  Is  only  a  ques 
fact  at  issue, — whether  or  not  the 
ants  carry  on  the  business  for  v 
license  is  demanded.  It  Is  not  pis 
the  license  as  bawker  covers  the  o^ 
cupation,  and  authorises  the  defc 
to  pursue  them.  The  amount  tnvi 
less  than  $2,000.  and  this  court  Is  tl 
wlthont  Jurisdiction.  Article  1S1 
constitution,  as  amended.  We  wU 
fore,  ex  propria  mota,  dismiss  the 
Police  Jury  v.  Wise,  SS  La.  Ann.  704 
V.  Judges,  6  South.  Bep.  804,  (1 
decided.)  It  Is  therefore  ordered  t 
appeal  be  dismissed. 


State  ex      Board  OFBnraorOBS  ( 
Lu  Schools  t.  Citt  of  Nsw  Obi 

(Su^preme  Court  itf  LouMono.  Feb.  ] 
CoxsTiTunoiTAi.  Law— Taxation— SoHO) 

NiaPAL  CoaPOIUTIOKB. 
1.  A  municipal  corporation,  sned  Tin<fa 
actment  deemed  by  It  to  be  aneoDBtitatii 
object  of  which  la  to  oompel  it  to  Increai 
propriatioa  f  roi^  its  alimony,  haa  the  right 
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the  nnoonstitTitionalitT  of  the  act,  and  to  hare  the 
oontentioD  determloea  by  the  court. 

3.  It  cannot  be  called  on  to  show-cause  why  a 
relief  sought  a^inst  it  should  not  be  granted,  and, 
when  it  appears,  in  response,  be  met  with  the  ob- 
jection that  it  has  no  standing  in  coart,  and  cannot 
be  heard. 

8.  In  SQofa  cases,  the  court  will  not  refuse  to 
listen  to  the  defense,  but  will  inquire  and  pass  up- 
on iu  merits. 

4.  The  BQpremaoy  of  a  legislature  over  a  city 
Is  not  so  absolute  that  it  cannot  be  restrained  by 
the  organic  law.  LlmitaUon  imposed  by  the  oon- 
stitution  upon  Its  power  cannot  be  overleaped. 

5.  The  system  of  free  public  schools  in  Zjouisi- 
ana  Is  a  state  butitaUon,  fOr  the  establisbmeat, 
malDtanance,  and  rapport  of  which  the  state  la  re- 
quired to  provide  by  taxaUon  or  otherwise. 

6.  As  a  rule,  the  taxtng  powers  may  be  exor- 
cised by  the  general  assembly  for  state  purposes 
only,  and  by  parishes  and  manlclpal  oorporations, 
wider  antnon^  granted  them  by  the  leglslatare^ 
for  parish  and  municipal  pnrposes  alone;  bat,  un- 
der express  sanction  of  the  oonstitution,  the  gen- 
eral assembly  mav  authorize  parishes  to  lev,v  a  tax 
for  the  public  schools  therein,  not  exceeding  the 
state  tax,  uid,  with  other  parish  taxes,  not  exceed- 
ing the  limit*  of  parish  taxation  fixed  by  the  oon- 
•titntioa. 

7.  Tlie  l^islatare  cannot  fORse  a  parish  to 
levy  a  tax  for  sohool  purposes.  It  mar  anthorlse 
It  to  do  so^  and  when  ft  has  done  so,  and  the  parish 
undertakes  to  lalae  It^  the  eonstitational  limit  must 
be  observed. 

8.  Tobevalidtthelevyof  snabataxnmstflnd 
autbori^  in  the  organic  law. 

9.  It  has  therefore  no  authority  to  compel  the 
olty  of  New  Orleans,  which  Is  the  parish  of  Or- 
leuis,  to  make  an  appnmriation  to  stand  in  place 
of  the  amonnt  which  a  •chool-ta^  If  speolaUy  Ibt- 
ted,  would  have  realised. 

10.  The  legislature  cannot  transgress  Its  pow- 
ers, nor  Invade  those  which  are  secured  by  the 
oonsUtution  to  the  city  of  New  Orleans. 

11.  It  cannot  do  indirectly  that  whloh  it  is  In- 
oompetent  to  do  directly. 

1&  Although  the  first  part  of  section  71  of  Act 
81  of  1888  may  be  eonstitational,  the  provisos 
which  follow  it,  and  which  require  the  olty  of  New 
Orleans  to  appropriate  not  less  than  9250,000  for 
school  purposes,  are  unconstltutionaL  Tney'are 
therefore  deemed  unwritten,  and  not  binding  on 
the  city. 
(Syllabiu  ty  Sm  Court) 

Appefd  from  drll  district  coart,  parteh 
of  Orleans ;  Hiohtob,  Judj^ 

Walter  B.  Rogers,  A.  H.  Wilaon,  E.  B. 
KrattsDboitt,  Cbam,  F.  Back,  and  Frank 
^.  Ifiitlsr.forfippellant.  8»mn^L,QUmoie 
and  Francis  B.  Zee,  for  appellee. 

Bebuddbz,  G.  J.  Tbis  Is  a  mandamus 
proceeding,  the  object  ul  which  is  to  com- 
pel the  city  of  New  Orleans  to  place  the 
relator  board  on  Its  bud^t  of  expendi- 
tures for  18b9,  for  the  Bam  of  9250.000, 
which  It  has  tailed  to  do,  except  to  the  ex- 
tent of  f 180,000.  The  potltion  la  baaed  on 
section  71  of  Act  81  of  1888,  relative  to  pub- 
lic schools.  That  section  provides,  sub- 
stantially, that  the  council  of  New  Or- 
leana,  in  making  their  annual  budget  of 
expenditures*  shall  Include  therein  the 
amount  deemed  necessary  to  meet  the  ex> 
pensee  of  the  schools,  and  keep  in  good  re- 
pair Bchool-faouaes  and  grounds,  as  may 
seem  lust  and  reasonable;  provided  it 
shall  not  exceed  the  statement  of  the 
school  board  to  be  previously  made,  and 
shall  not  be  less  than  f250,000,  whereof 
$76,000  Is  to  be  paid  out  of  the  reserve 
fond  of  20  per  cent,  constituted  by  section 
66  of  Act  SO  of  1882  and  Act  108  of  1886,  from 


which  certain  claims  against  the  board 
shall  be  paid  gradually,  so  an  to  be  extin- 
guished In  1895.  The  section  authorizes 
the  board,  if  neceaaary,  to  enforce  Its  pro- 
viaionahy mandamus.  There  is  a  cfaargeof 
failure,  and  a  prayer  for  relief.  The  de- 
fenses of  the  city  are  a  general  denial,  and 
the  uuconatitDtionallty  of  the  act  on  vari- 
ous grounds.  A  nomber  of  persons,  claim- 
ing an  Interest,  Intervened,  Joining  the 
boaj'd,  and  were  met  hy  exceptions  and 
answers  by  the  city.  From  a  Judgment 
dlsmtssing  the  proceedings  and  the  inter- 
vention, the  relator  and  the  Intervenors 
have  appealed. 

The  opposition  of  the  city  to  the  consti- 
tutionality of  the  act  may  be  summarised 
OS  follows:  (1)  It  embraces  two  objects; 
(2)  it  attempts  to  amend  the  city  charter 
in  a  prohibited  manner;  (8)  It  is  a  local  or 
special  enactment,  which  was  adopted 
without  previous  publication  of  intention, 
etc. ;  (4)  It  requires  the  city  to  pay, 
through  the  board  of  directors,  a  debt 
which  It  does  not  owe;  (5)  it  requires  the 
city  to  make  an  appropriation,  lor  school 
purposes,  which  the  city  cannot  be  com- 
pelled to  raise  by  a  school  tax.  Counter, 
the  board  and  the  Intervenors  retort  that 
the  city  of  New  Orleans  has  no  legal 
standing  to  charge  the  unconstltntionall- 
ty  of  any  law  affecting  her. 

Touching  this  peremptory  objection  to 
the  right  of  the  city  to  stand  in  Judgment, 
which  must  be  determined  at  the  thresh- 
old, It  might  suffice  to  say  that,  however 
absolute  and  broad  the  powers  of  the  gen- 
eral assembly  may  be  in  the  city  of  New 
Orleans,  their  supremacy  must  be  confined 
within  certain  boundaries  by  the  state  or- 
ganic law,  which  cannot  be  overleaped; 
and  that,  when  an  attempt  Is  made  to 
transgress  them,  the  city  has  an  undoubt- 
ed right  to  Interpose  Impedlmrats,  and  to 
be  heard ;  but  it  la  better  that  the  matter 
receive  attention. 

The  principle  is  well  recognized  that 
"where  a  demand  Is  asserted  against  a 
municipality,  though  of  a  nature  that  the 
legislature  would  have  a  right  to  require 
It  to  Incur  and  dlechai^,  yet.  if  Its  f^al 
and  equitable  obligation  is  disputed,  the 
corporation  has  the  right  to  bare  the  dls- 

gute  settled  by  the  courts,  and  cnnnot  be 
ound  by  a  legislative  allowance  of  the 
claim."  Cooley,  Const.  LIm.  232,  238.  In- 
deed, were  it  not  so,  the  mouth  of  politic- 
al organizations  representing  the  corpo- 
rations would  remain  absolutely  muzzled. 
The  corporations  would  have,  not  only 
tamely  to  submit  to  andpassively  to  allow 
unconstitutional  legislation  tobeexecuted, 
but  could  be  constrained  to  carry  ft  out 
themselves.  The  books  are  full  of  cases  In 
which  polltlc£Ll  corporations  have  been  rec- 
ognized the  privll^e  of  setting  up  the  un- 
constitutionality of  law,  under  which  some 
unwarrantable  right  against  their  reve- 
nue and  property  was  sought  to  be  en- 
forced, and  in  which  the  legality  of  such 
delenseshas  been  sanctioned.  When,  there- 
fore, the  courts  have  said,  In  cases  of  that 
category,  that  such  corporations  cannot 
resist  legislation  affecting  them ,  they 
would  mean,  and  meant  only,  constitu- 
tional, and  in  no  way  unconstitutional, 
legislation,  for  the  glaring  reason  that  to 
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have  meant  and  eald  the  rerene  would 
have  been  to  have  held  that  ninnlclpal 
corporatlona  must,  in  all  contlnKeDcfeft, 
accept  and  further  unconBtitutltmal  learls- 
latlon,  which  would  be  a  monetrouB  prop- 
osition. The  rallng  of  thla  court  In  the 
recent  case  of  State  v.  Sbalceepeare,  41  L&. 
Ann.  166,  6  South.  Rep.  602.  is  no  author- 
ity to  prevent  the  city  of  New  Orleans 
from  being  heard  In  tbe  instant  contro- 
versy. It  was  a  suit  In  which  the  gover- 
nor, Intrusted  with  the  execution  of  the 
law.  claimed  that,  under  the  provisions  of 
Act  No.  68  of  1888,  entitled  "An  act  creat- 
ing police  board  for  the  city  of  New  Or- 
leans, and  defining  Its  powers,"  It  was 
made  the  ministerial  duty  of  tbe  mayor 
andcouncllmen  of  New  Orleans  to  proceed 
to  the  election  of  six  commisBloners,  who 
were,  with  tbe  mayor,  to  constitute  the 
police  board;  that  they  had  declined  to 
perform  that  duty ;  and  that  they  should 
be  compelled  to  do  so.  Tbe  return  uf  tbe 
defendants  was  a  chai!ge  of  the  nnconetl- 
tutlonalli^  of  tbe  act  sought  to  be  en- 
forced. Thelssue  was  whether  thedefend- 
ants,  the  representatives  of  the  corpora- 
tion aa  its  council,  could  resist  the  execu- 
tion of  the  law  on  that  plea.  It  did  not 
Involve  the  question  whether  thedefend- 
onthad  anyl^al  standlngto  plead  the  an* 
constitutionality  of  thelaw,  or  whether  tbe 
dl^rerenueahouldor  ehonldnot  beappro- 
[nnated  for  the  purposes  of  the  police  de- 
partment. The  act  contemplated  a  reor- 
ganization of  the  police  force,  by  with- 
drawing from  the  mayor  and  council  the 
appointins  power,  and  vesting  it  In  a 
board  created  by  the  statute :  and  it  pre- 
BCrtbed,  as  a  preliminary  matter,  that  an 
Section  should  be  made  by  tbe  council  of 
the  commlstil oners,  who,  with  tbe  mayor, 
were  to  constitute  that  board.  Although 
the  coort  catechised  the  defendants  by  in- 
forming them  that  it  was  improper  for 
them  lightly  to  question  the  validity  of 
the  act,  which  was  prima,  facie  constitu- 
tional ;  that  it  was  better  that  they  with- 
hold their  resistance  until  after  It  has  been 
Judicially  declared  unconstitutional;  and 
that,  by  executing  it.  their  reBponslbllity 
was  sheltered,— it  did  not  hold  that  they 
did  not  possess  the  right  of  pleading  Its 
unconstitntlonallty,  and  that  they  would 
not  be  heard.  Far  from  refusing  to  con- 
sider that  defense,  the  court  inquired  into 
It.  and  sustained  the  constitutionality  of 
the  act,  ordering  the  detendantb  to  pro- 
ceed with  the  election. 

Here  tbe  controverted  question  Involves 
the  right  of  the  legislature  to  dispose 
without  warrant,  and  in  eplte  of  eonsti- 
tntlonal  inhibition,  of  a  large  portion  of 
the  city's  revenoe  for  a  specific  purpose, 
injuriously.  It  is  claimed, to  other  snperlor 
purposes;  in  other  words,  the  power  of 
that  body  to  divert  a  part  of  the  alimony 
of  the  city  for  an  object  for  which  It  could 
not  be  forced  to  provide,  which  is  not  one 
of  her  essential  wants  and  necessities,  and 
which  In  amount  Is  larger  than  that  which 
the  city  can  consecrate  to  that  end.  In 
support  of  her  resistance,  the  city  invokes 
tbe  organic  law,  which  prevents  the  legis- 
lature from  enacting,  and  which  has  vested 
It  with  a  discretion  which  cannot  be  co- 
erced, and  which  she  has  reasonably  exer- 


cised. It  would  be  strange,  indeed,  if, 
after  thedefendants  hare  been  commanded 
to  show  cause  why  the  relief  sought 
against  them  should  not  be  granted,  they 
coald  be  met,  when  they  appear  In  re- 
sponse, with  tbe  objection  that  tb^  have 
no  standing  in  Judgment.  Griett  v.  Eiik, 
17  La.  Ann.  26;  Pastenr  l«wte,88  La. 
Ann.  11, 1  South.  Sep.  807;  McVelcb  v.  U. 
S..  11  WaU.  267. 

Pretermitting  an  examination  of  the 
cnnstitational  objections  affecting  tbe  form 
of  tbe  act,  primarily  raised  and  before 
mentioned,  we  will  now  proceed  to  bi- 
qulre  and  determine  tbe  last  one  which 
assaJlB  the  substance  of  the  act,  as  it  may 
be  valid  In  form,  and  yet  invalid  Intrio- 
slcally.  It  1b  elementary  that  a  state,  in 
the  absence  of  constitumunal  prohibition, 
may  delegate  part  of  her  political  and  ad- 
ralnistrattve  powers  to  municipal  corpora- 
tions within  her  border,  which  then  be- 
come state  functlonaricB,  and  that,  when- 
ever such  delc^atioB  may  take  place,  tbe 
state  can  confer  on  tbem  certain  rights, 
which  she  may  aubBequently  extend, 
abridge,  or  withdraw,  as  may  seem  just 
and  advisable.  This  principleof  delegation 
is  essential  in  tbe  very  nature  of  things,  as 
otherwise  tbe  local  administration  neces- 
sary for  public  good  woald  beanimpossibil- 
ity ,  in  consequence  of  the  practical  Inability 
of  the  Btate  general  government  to  well  pro- 
vide, by  Itaeif.  for  the  n^nlation  of  admin- 
istrative matters  In  numerous  important 
details,  in  the  different  parts  of  the  state. 
The  organic  law  may,  however,  check  tbe 
Incidental  right  of  the  legislature,  so  that, 
when  constitutional  restrictions  have  been 
enforced,  tbe  limitation  Is  paramount, and 
the  legislature  Is  impotent.  Indeed,  it  Is 
a  question  settled  beyond  the  possibility 
of  reasonable  doubt,  and  which  needs 
Do.reference  to  authorities  to  be  verified, 
that  the  supremacy  of  the  legislature  over 
a  municipal  corporation.  In  many  re- 
Bpects,  is  restralnable  by  quallflcatloos 
placed  by  the  constitatlon,  In  terms  or  by 
fair  implication.  It  Is  clear  that  tbe  l^s- 
latnrecan  no  more  transgress  a  state  con- 
stitution than  a  convention  can  violate 
the  federal  constitatlon,  or  than  a  munici- 
pal corporation  can  override  ItB  charter, 
valid  laws  affecting  it,  and  the  federal  or 
state  constitution.  It  therefore  follows 
that,  when  restrictions  have  been  placed 
by  the  higher  law  on  the  powers  of  the 
legislature,  or  when  the  authority  with 
which  It  is  specially  vested  is  limited,  the 
legislature  has  no  right  to  eompd  munic- 
ipal corporations  to  do  that  which  the 
constitution  says  the  legislature  may  an- 
thorize  them  to  do ;  and,  if  the  legislature 
undertakes  to  go  beyond  its  power  of  au- 
thorization, Its  action  is  nugatory. 

Tbe  fundamental  qaestlons  upon  which 
this  controveniy  turns  are:  (1)  Whether 
the  legislature  hae  stripped  tbeeitycoundl 
from  discretion  In  the  matter  of  school  ai>- 
propriation;  and.  If  It  has  done  so,  (2) 
whether  It  has  or  not  transgressed  the 
constitution  In  requiring  an  onday  which 
it  could  not  command. 

1.  Itis  apparent  chat  the  legislature  has 
In  unmistakable  language  industrioasly 
at  first  expressed  Its  will  that  tbe  city 
council  of  New  Orleans  shall  have  a  dlscre- 
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tloB  In  aach  mattwa;  but  It  Is  evident 
that  it  BubBeqaently  clrcumBcribed  the 
exercise  of  that  dlscretton,  when  it  pro- 
vided that  tbe  total  shall  not  exceed  the 
amount  set  tortta  In  the  estimate  of  the 
board  of  directors  to  be  snbmltted  before 
the  annual  budget  of  expenditure  la  pre- 

f>ared,  and  shall  not  be  less  than  $250,000. 
t  Is  therefore  clear  that  the  lefflslatiire  In- 
tended that  the  city  authorities  should 
not  have  adlscretlon  to  appropriate  more 
than  one  sum,  and  less  than  another,  and 
that  a  breach  of  duty  could  be  summarily 
provided  against. 

2.  Such  being  the  case,  tbe  momentous 
Question  arises,— whether  the  legislature 
bad  authorll7  to  prescribe  and  command 
as  It  did.  In  this  case,  requlrioR  an  appro- 
priation. The  city  of  New  Orleans  Is  a 
political  organization,  recognized  and  pro- 
tected by  tbe  constitution  and  by  legisla- 
tion, under  its  provisions.  It  enjoys  the 
privil^es  of  a  municipal  corporation; 
possesses  all  the  inherent  powers  neces- 
sary for  its  existence  and  maintenance,  for 
the  accomplishment  of  the  purpose  lor 
which  It  was  created.  It  Is  a  bdng  which 
cannot  be  blotted  out  of  life.  Its  cltlxens 
ha  ve  rights  which  caonot  be  divested.  Al- 
though, under  an  express  constitutional 
provision,  the  legislature  has  authority  to 
cancel  its  charter,  remit  Its  Inhabitants  to 
another  form  of  government,  (article  254.) 
that  body  has  no  right  tu  compel  Its  rep- 
resoitatives,  by  whatever  name,  under  Its 
actual  or  under  an  eventual  yower  of  gov- 
ernment, to  do  that  which  parochial  or 
municipal  organizations  cannot  be  forced 
to  do.  So  that,  it  by  tbe  terms  of  tbe  con- 
stitution, or  by  fair  implication  from 
them,  it  appears  that  tbe  legislature  can- 
not compel  the  city  to  make  any  appro- 
priation for  school  purposes,  it  IrreHistibly 
follows  that  the  legislature  Is  not  per- 
mitted to  do  BO,  either  by  special  or  gen- 
eral legislation,  or  by  an  amendment  of 
the  charter.  The  system  of  public  educa- 
tion in  Louisiana  now  Is  a  state  Institu- 
tion, and  as  such  is  placed  under  the  con- 
trol and  protection  of  tbe  state  by  the 
veryterms  of  the  constitution.  Article  224 
provides:  "There  shall  be  free  public 
schools  established  by  the  general  assem- 
bly, throughout  the  state,  Tor  the  educa- 
tion of  all  tbe  children  of  the  state  between 
the  ages  of  six  and  eighteen  years,  and  tbe 
general  assembly  shall  provide  for  their 
establishment,  maintenance,  and  support 
by  taxation  or  otherwise;  and  all  money 
so  raised,  except  the  poll-tax,  shall  be  dis- 
tributed to  each  parish,  in  proportion  to 
tbe  number  of  chlldreD  between  the  ages 
of  six  and  eighteen  years."  Inasmuch, 
however,  as  the  revenues  or  r^nurces  of 
the  state,  owing  mostly  to  the  restriction 
Imposed  upon  her  taxing  powers,  may  be 
Inadequate  to  accomplish  those  purposes, 
the  constitution  (article  229,  last  sentence) 
has  required  the  legislature  to  provide  for 
the  levy  of  school  tax.  The  article  (228) 
reads:  "The  legislature  •  •  •  ehall 
provide  that  every  parish  may  levy  a  tax 
for  the  public  schools  therein,  which  shall 
not  exceed  the  state  tax:  provided,  that, 
with  such  tax,  the  whole  amount  of  parish 
taxes  shall  not  exceed  the  limits  of  parish 
taxation  fixed  by  this  constitution. " 


In  furtherance  of  that  provision,  VUt  leg- 
islature has  adopted  Act  81  of  1888  by 
which  parochial  authoritleshave  been  em- 
powered. In  their  discretion,  to  raise  such 
tax.  It  is  a  remarkable  circumstance  that, 
had  the  constitution  not  thus  expresslv 
provided,  the  legislature  could  not  have 
empowered  parishei  to  assist  the  state  in 
the  establishment,  maintenance,  and  sup- 
port of  tbe  public  schools,  which  are  a  state 
institution ;  tor  article  202  of  the  constltn- 
tlon  says :  "  The  taxing  power  may  be  ex- 
ercised by  tbe  general  assembly  for  state 
purposes,  and  by  parishes  and  municipal 
corporations  under  authority  granted  to 
them  by  the  general  assembly,  for  parish 
and  mnnlclpaT  purposes."  In  the  case  of 
State  V.  Police  Jui7.  40  I.a.  Ann,  756,  5 
South.  Rep.  28.  identical  in  principle  with 
the  instant  one,  it  was  claimed,  under  sec- 
tion 54  of  that  act,  that  the  police  jury  of 
a  parish  was  bound  to  levy  such  tax;  but 
the  court  found  and  held  that  the  word 
"mav,"  used  In  tbe  text,  did  not  mean 
"shall,  **  and  that,  traced  through  the 
last  sentence  of  the  article  (229)  to  Act  No. 
2B  of  1877,  S  28,  It  simply  meant  "are  au- 
thorized," determining,  therefore,  that  the 
languageis  directory,  and  not  mandatory. 
In  that  case  It  was  said  that  a  l^lslation 
touching  public  education,  in  order  to  be 
valid,  must  find  Its  authority  in  the  or- 
ganic law  Itself,  because  public  education 
is  a  state  institution,  to  be  fostered  by  the 
state.  The  court  consequently  hxid  that 
l^slatlonsuch  as  that  before  It  could  not 
be  and  was  not  peremptory,  as  otherwise 
it  would  transgress  the  leglslativepowers, 
and  thus  be  unconstitutional;  concluding 
that  police  Juries  ore  clothed,  both  by  the 
constitution  and  tbe  same  act,  with  the 
discretionary  or  optional  power  of  levy- 
ing a  public-school  tax  or  not,  as  they 
might  deem  proper.  Indeed,  were  a  police 
Jury  to  exercise  its  discretion  and  to  levy 
a  tax.this  mere  tact  would  not  of  itself  make 
the  tax  legal  and  obligatory;  for.  under 
the  very  precautionary  terms  of  the  consti- 
tution, It  would  be  valid  only  when  with 
tbe  whole  amount  of  parish  taxes.  It  would 
not  exceed  the  limits  of  parish  taxes  tixed 
by  the  constitution,  and,  bad  tbe  parish 
taxation  already  reached  such  limits,  no 
such  new  tax  could  be  at  all  levied.  It 
appears  by  reference  to  section  64,  in- 
voked in  tlie  case  Just  mentioned,  that  tbe 
city  of  New  Orleans  was  industriously  ex- 
cluded, no  doubt  because  there  was  to  be 
further  on,  in  section  71,  some  special  leg- 
islation relative  to  It,  and  which  la  that 
rdied  on  In  this  controvrasy. 

The  city  of  New  Orleans  represents  the 
parish  of  Orleans,  which  has  a  nominal  ex- 
istence only.  The  territory  over  which 
tbe  charter  of  the  city  extends  is  that  ot 
the  parish  of  Orleans.  The  parish  ot  Or- 
leans, Independent  of  tbe  city  ot  New  Or- 
leans, has  no  practical  or  legal  existence.  It 
is  not  governed  by  a  police  Jury,  and  Isnut 
represented  by  any  parish  officer.  The  par> 
ish  is  the  city,  and  tbe  city  Is  the  parish. 
In  the  second  paragraph  of  article  225  of 
the  eunstitution,  under  tbe  head  of  "Pub- 
lic Education."  tho  city  ol  New  Orleans  is 
treated  of  and  dealt  with  as  if  It  was  the 
parish  ot  Orleans,  end,  in  section  &4  of  the 
act  uuder   couBlderatlon,  pipvlslou.  Is 
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made  that  towns,  not  exempted  tmder 
their  charter  from  the  payment  of  parish 
taxes,  and  subjected  to  the  burden  of  tax- 
ation, as  the  parishes  are,  shall  not  pi^ 
the  tax  mentiooed  In  the  section ;  for  the 
same  Is  included  In  the  taxes  Imposed  by 
the  parish  In  which  the  town  is  situated. 
Now,  if  the  legislature  has  no  right  to  re 
quire  a  parish  to  levy  a  tax  for  school  pnr- 
posee,  and  U  the  city  ol  New  Orleans  Is 
the  parish  of  Orleans,  or  the  parish  of  Or- 
leans Is  the  city  of  New  Orleans,  where  Is 
Its  authority  to  demand,  in  place  ot  anch 
tax,  that  the  snm  of  at  least  $250,000,  or 
any  sum,  be  appropriated  to  school  pur^ 
poses.  Even  if  the  city  was  not  the  par- 
ish, where  would  t>e  the  authority  of  the 
legislature  to  divert  from  the  alimony  of 
the  city,  for  school  purposes,  any  sum, 
wfam,  under  eection  64,  the  city  would  be 
formally  exempt  from  any  contribution 
In  the  cause  of  education?  The  city,  how- 
ever, was  vested  with  anthorltyto  appro- 
priate a  sufficient  amount  out  ot  her  rev- 
enue for  school  purposes,  by  the  first  por- 
tion of  section  71  of  Act  81  of  1888.  which 
left  it  a  discretion  In  the  matter,  and 
which,  exclnaive  of  the  provisos  which 
follow,  la  constltatlonal;  and  the  city  did 
ao,  taklns  eare  that  the  amount  appropri- 
ated, added  to  other  sums  appropriated 
for  Indisputable  wanto  and  necessities, 
should  not  aggregate  more  than  the 
amount  which  the  10  mills  tax  imposed  by 
her  would  realize.  The  city  could  not 
have  Imposed  a  special  school  tax,  which, 
added  to  the  city  taxes,  would  have  ex- 
ceeded the  10  mills  whicb,  under  article  209 
of  the  constitution.  It  was  authorised  to 
levy,  and  the  proceeds  of  which  were  to 
stand  '*toF  ali  purposes  whatsoever."  It 
appears  from  the  record  that  the  city 
council,  in  the  exercise  of  the  discretion 
with  which  It  is  Tested  by  section  64  of  the 
charter  of  1880,  in  the  apportionment  of 
the  alimony  of  the  city,  has  prepared  and 
adopted  a  budget  ot  the  expenditures  of 
the  dty  for  188U,  In  which  provision  has 
been  made  tor  all  the  essential  wants,  and 
for  public  schools,  placing  these  In  It  for 
f 155,000,  to  be  paid  out  of  the  general  rev- 
enue, and  f25,000  for  repairs  of  school- 
houses,  etc.,  to  be  taken  from  the  20  per 
cent,  reserve  fund  mentioned  in  section  71, 
relied  on  by  the  relator,  for  raising  a  total 
of  $180,000,  about  one-eighth  ot  the  gross 
amount  of  expenditures  figured  np  there- 
in, as  being  $1,415,053.  Considering,  there- 
fore, that  the  provisos  of  eection  71  ot  Act 
81  ot  1888  are  unconstitutional,  and  not 
binding  on  the  city,  it  Is  ordereu  that  tlie 
Judgment  appealed  from  be  affirmed,  with 
coata. 


Statb  ez  ml.  VooRHncs  et  al.  t.  BDWARiia, 

Judge. 

(Supreme  Omurt  of  LoulaUma.  April  7,  ISBOl 
^  La.  Ann.) 

GBmnriL  Li.v— Flias— AuTHBFou  Aoqun; 
1.  Where  several  pleas  are  tendered  at  the 
same  time  to  aa  Indictmeot,  and  they  involve  sep- 
arate and  distlaot  issues,  they  mast  M  tried  sepa- 
rately. 

8.  Thepleaofautr^toteocquitlsaplealnhar, 
and  the  defendant  m»  show  by  natter  outside  of 
the  record  that  the  fnalotmeotu  not  m^toiaabto. 


TOL.  7. 


8.  The  plea  la  of  •  mixed  nature,  en 
bioth  law  and  fact,  and  ordinarily,  there 
quiring  a  jury,  and  most  be  dispoaed  of  bi 
plea  of  not  guilty. 
iSunabm  by  the  Court) 

Application  for  maotfamna,  proh! 

and  certiorari. 

W.  &  M.  Voorbles,  tor  relators. 

McEnery,  J.  The  relators  comf 
the  rulings  of  the  respondent  Judge 
trial  ot  an  offense  charged  against 
by  information,  for  threats,  vlolen 
Intimidation  at  the  municipal  elec 
the  town  of  Lafayette  on  May  i 
There  are  several  allied  Irregular 
the  rulings  of  the  respondent  Jud 
we  deem  It  necessary  to  notice  onl} 
tbe  refusal  of  the  Judge  to  bear  the 
Autrtfois  acquit  at  the  proper  atagi 
proceedings. 

There  were  three  Indlctmenta  pr 
against  the  accused  by  the  grand 
the  October  term,  1889.  ol  tbe  < 
court  tor  Lafayette  parish.  At  thi 
term  of  court  the  district  attorney 
Information  charging  one  of  the  t 
with  having  made  an  assault  with 
gerouB  weapon  on  one  Mouton 
grows  out  of  the  same  transactlo 
all^;od  Intimidation,  threats,  an 
lence  of  said  mnnicipal  election, 
the  indictments— State  v.  OUvIer- 
timldation.  threats,  and  violenc 
tried*  and  the  defendant  acquitted, 
one  ot  the  relators.  The  two  other 
ments  were  quashed,  on  demurrer, 
ground  that  there  was  no  lawmak 
acts  allied  In  the  indictment  an 
against  the  state.  After  the  Jndgi 
these  cases  the  district  attorney, 
last  day  of  the  term,  flied  two  o 
formations  against  the  relators,  cb 
them  with  the  same  ofTeuse  wbl 
been  preferred  In  the  quashed  Indi< 
Relators  filed  in  tbe  three  pending 
matlons  motion  to  quash  the  same 
era!  grounds;  among  others,  that 
cused  had  alteady  been  put  in  jeops 
tbe  same  offense  charged  in  the  ii 
tlone,  and  that  they  had  been  flnn 
charged  upon  demurrer.  On  th< 
day,  after  these  indictments  were  fi 
district  attorney  filed  a  fourth  li 
tlon  against  relators  In  the  ma 
State  T.  C.  H.  Voorhlse  et  al.  On  t; 
day,  relators  filed  a  motion  to  quai 
Information,  embodying  the  same  g 
as  In  the  other  motions.  Disregard 
motions  of  the  relators,  the  court  fi 
case  on  Thursday  of  the  same  wi 
trial.  The  court  refused  to  bear  e 
on  tbe  motion,  In  whicb  was  con 
among  other  matters,  the  plea  of  ai 
acquit.  The  motion  contained 
pleae,  and,  although  tendered  to 
involved  separate  and  distinct  Issui 

In  his  opinion  for  overruling  the  i 
thedistrict  Judge  says :  "  While  defe 
were  not  allowed  to  offer  evidence 
matter,  yet,  conceding  all  the  fa 
forth  to  be  admitted,  does  it  con 
grounds  for  quashing?  As  former 
ments  do  nut  put  defendants  In  Jec 
tbe  principle  ot  once  in  Jeopardy  d 
appi7;  and,  on  general  principles, 
clndethat  such  former  Indictment,  i 
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qnashlns  thereof,  does  not  conetltate  a 
bar  to  tfie  prosecution.**  This  was  gratnl- 
tODS  and  Irrelevant.  The  plea  of  autrefois 
scqait  Is  a  plea  In  bar,  and  the  derendant 
may  show  by  matter  extrinsic  of  the  rec- 
ord that  the  indictment  Is  not  maintain- 
able. 1  Bisb.Crlm.  Free.  §742.  The  plea  is 
of  a  mixed  natare,  embracing  both  la  w  and 
fact,  axid  ordinarily,  therefore,  requiring  a 
trial  by  Jury.  Id.  1 816.  The  evidence  to 
BQBtaln  it  is  therecord,  and  it  is  conclusive 
of  what  It  recites.  The  identity  of  the 
parties  and  the  offense  is  established  by 
parol  testimony.   Id.  S  816, 

The  Judgment  of  the  court  on  overruling 
tbe  motion  Is  as  follows :  **  The  motion  to 
quash  is  for  the  above  reasons  overraled, 
reserrliw  to  dtfendants  tbe  right  to  try 
the  special  plea  of  Hvtrefola  acquit  and  the 
matter  In  abatement  under  the  second 
ground.**  The  minutes  of  the  court  show, 
however,  that  no  opportunity  was  aftord- 
ed  relators  to  try  this  plea  at  the  proper 
stage  of  the  proceedings.  At  the  very 
moment  the  order  in  this  rase  was  served 
on  tbe  respondent  judge,  the  trial  was 
profcresslngonthepfeaotnotguilty.  The 
relators,  after  the  filing  of  the  special  plea, 
were  arraigned,  and  pleaded  not  guil^. 
In  his  work  on  Criminal  Procedure,  Mr. 
Bishop  says :  "  Where  the  special  plea  and 
not  guilt?  are  pleaded  together,  the  better 
prcwtlce  Is  not  to  try  them  together,  but 
to  submit  the  former  to  the  Jury  first. 
Still,  some  Ameriran  courts  appear  to  aU 
low  It,  when  accompanied  by  the  Instruc- 
tion to  tbe  Jury  to  pass  on  the  former 
firsthand  disregard  the  latter  if  they  find 
on  iheformer  for  the  defendant.  But  even 
then  a  verdict  of  guilty,  with  no  response 
to  the  special  plea,  will  bo  erroneous." 
Section  812.  The  plea  ought  to  have  been 
submitted  to  the  Jury  before  the  plea  of 
not  guilty  was  tried.  Whut.  Crim.  Law, 
S  668.  Although  the  plea  was  tendered 
with  other  pleas,  it  Involved  a  distinct  Is- 
sne,  and  should  have  been  tried  separate* 
ly.   1  Bish.  Crlm.  Proc.  5  752. 

It  Is  therefore  ordered  and  decreed  that 
the  ruling  of  tbe  district  Judge  wherein  he 
declined  to  allow  the  relators  to  addnce 
evidence  In  support  of  their  motion  to 
quash,  in  so  far  as  It  sets  up  tbe  plea  of 
aatrefota  acquit,  and  the  subsequent  ml- 
tngs  in  said  case,  be  annulled ;  and  IPis 
now  ordered  that  he  be  directed  to  hear 
said  motion  anew,  and  to  try  said  ptea 
and  admit  said  evidence,  and  further  to 
proceed  therein  according  to  law,  and  that 
the  restraining  order  herein  be  made  per- 
emptory until  he  shall  have  retried  and 
determined  said  motion  to  qaash. 

N«w  Knglanu  ft  Mot.  Lifb  Ins.  Co. 
Randall  et  al. 

{Supreme  Court  of  Xoutetono.   Jan.  A,  1690.) 

FUHOIFAI.  Aim  SOUTT— RlOBTS  Or  SDBXTT 
— BXUABS. 

1.  When  a  eredttor  receives  property  from  a 
debtor  for  the  payment  of  a  debt  for  whion  securi- 
ty bos  beeo  givea,  it  is  the  duty  of  the  creditor  to 
hold  the  same  for  the  jolot  beoeflt  of  himself  and 
Biiret7.  He  has  no  right  to  dispose  of  it  or  ap^o- 
priate  It  without  the  surety's  oooseoU 

8.  Whan  tbe  creditor  intends  to  look  to  the 
surety  for  paymenL  he  is  compelled  to  preserre 
unimpaired  all  his  righta  against  the  debtor. 


8.  H  tbe  creditor,  therefore,  doea  any  act  with- 
out the  surety's  oonseot,  which  Impairs  his  rights 
of  subrogation,  or  the  means  of  enfonring  bis 
oUdm  agSUist  the  prinolMl  la  case  be  should  psy 
tbe  deb^  the  surety  will  m  dlsobarged. 

4.  The  right  of  subrogation  to  the  rights  of  tbe 
creditor  is  an  essential  part  of  tbe  contract  of 
suretyship. 

OK  BBESARING. 

1.  If  the  creditor  has  any  security  from  bis 
debtor,  and  he  parts  with  It,  without  oommonioa- 
tion- with  his  snret;,  that  will  operate,  to  tbe  value 
of  the  security,  to  tbe  surety's  diaobargSL 

9.  If  Uie  creditor  does  uy  sot,  without  ths 
surety's  oouaent,  which  impurs  or  rednoes  tbe 
means  of  eoforciag  his  claim  aghast  the  prinidpal, 
in  case  he  should  be  called  upon  to  pay  the  debt 
tbe  surety  is  discharged. 

8.  It  is  of  the  essence  fif  tbe  oontraot  of  sure- 
tyship t^t  tbe  surety  who  psys  has  a  right  to  ds* 
mand  of  the  creditor  subrogation  to  his  rights,  se- 
ooritiea,  mortgages,  and  pririleges:  and  t£is  right 
of  subrogation  is  part  oi  the  consideration  of  ma 
oontraot  of  suretyship. 

4.  There  is  a  privity  of  contract  between  the 
surety  and  creditor  wmah  oompels  the  latter  to 
preserre  his  rights  for  the  former.  Mo  one  oan 
become  surety  against  tbe  creditor's  will,  though 
be  may  against  that  of  the  debtor. 

5.  Ttio  creditor  hiu  an  nndoubted  right  to  re- 
ceive additional  securities  but  not  tbe  right  to 
propriate  them  wltbout  the  surety's  ooasent.  It 
be  does,  the  surety  is  discharged. 

iSyliatma  try  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Monbob,  Judge. 

Bayne,  Denegn  Bayne,  for  appellant. 
Mertiek^  Foster  A  Merrickt  J.  MeConnal, 
Biane  A  £ueler.aad  "W,  S,  BenedtetJoT  ap- 
pellees. 

McEnsrt,  J.  The  plaintiff  sued  M.  C. 
Bandall,  Us  agent  in  the  city  of  New  Or^ 
leans,  and  Henry  Ginder,  E.  C.  Palmer.  P. 
H.  Werleln  Mehele.  the  sureties  on  his 
bond,  for  the  sum  of  $38,288.03.  the  amount 
of  the  dtfalcation  of  the  agent,  Randall, 
to  said  company.  There  was  Judgment 
against  Bandall  on  his  written  confeeslon, 
which  was  made  final,  and  the  sureties 
were  relonsed,  from  which  Judgment  the 
plaintiff  has  appealed. 

The  answer  of  the  sureties  Is  substan- 
tially as  follows :  They  plead  the  prescrip- 
tion of  one,  two,  three,  five,  and  ten  years. 
They  allege  that  there  is  no  sum  of  mon^ 
due  said  company  by  Bandall ;  that  If  any 
sum  Is  due  tu  tbe  company  by  him  it  arose 
through  the  negligence  uf  the  company  In 
failing  to  compel  taim  to  make  prompt  re- 
turns of  collections ;  that,  If  the  plaintlll  is 
^titled  to  a  Judgmentagainst defendants, 
they  are  entitled  to  receive  from  plaintiff 
the  sum  of  money  received  from  the  assets 
turned  over  to  plalntiif  by  Randall,  and 
that  they  are  entltltxl  to  a  Judgment  In  r^ 
convention  of  said  amonnt;  that,  If  any 
liability  existed  on  the  part  of  the  saretlcs, 
they  have  been  discharged  by  plaintiff's 
own  acts  and  doings,  madu  without  the 
knowledge  or  consent  of  the  defendants,  In 
regard  tu  the  property  and  assets  turned 
over  and  assigned  to  plaintiff  by  Randall, 
and  converted  to  Its  own  use  and  benefit 
by  said  insurance  company. 

The  evidence  establlsbRs  the  liability  of 
the  defendant  Randall  in  the  amount  of 
which  Judgment  was  rendered  against  him. 
There  Is  no  evidence  that  the  company  was 
guilty  of  any  negligence  that,  contribiited 

Digitized  by  VjOOQIC 


3S0  60UTHEBK  BE] 

to  RandairR  defnicatlon.  A.  demand  was 
made  upon  the  earetfes,  and  suit  com- 
inenctMl,  before  prescription  bad  been  ac- 
quired. 

The  only  eerions  defense  Is  that  the  sure- 
ties are  discharged  by  the  company's  acts 
In  receiving  property  from  Randall  on  ac- 
count of  bis  defalcation,  administering  it 
and  convertlDK  the  same  to  Its  own  use 
and  benefit,  without  the  knowledge  or 
conswt  ot  the  soretleg.  Bdore  and  after 
the  Instltutton  of  this  salt  the  company  re- 
e^ved  n*om  Randall  a  number  of  Insurance 
policies  upon  which  it  placed  its  own  val- 
uation; a  fee  due  Randall  In  the  insolven- 
cy of  Carrlere  &  Co.,  which  It  collected;  a 
claim  Bgalndt  Joseph  Satlnl  for  f  6,816.88, 
which  It  compromised,  as  the  evidence 
shows,  at  considerable  less  than  Its  value; 
and  immovable propertyinyiTgln1a,wblch 
the  company  In  part  disposed  of,  and  re- 
tained an  Interest,  which  it  has  valued  in 
the  remainder,  and  a  cash  payment  from 
Randall  ot  $740.11. andatransferfrom Ran- 
dall for  commission  for  policies  received, 
amounting,  It  Is  alleged,  to  some  (9,000. 
The  full  value  of  these  assets  was  more 
than  sufficient  to  extiugulsta  Randall's  lla 
bility.  The  company  admits  it  realized 
only  $12,098.12  on  these  assets.  The  com- 
IMiny  received  from  Randall  ail  the  prop- 
erty he  possessed,  and  administered  it  as 
lecelver,  disposing  of  It,  and  converting  it 
ivKhoot  the  knowledge  or  consent  of -the 
snretles. 

It  matters  not  whether  the  company  re- 
ceived the  full  value  of  the  assets  turned 
over  to  them  by  Randall.  The  qaeetlon  is 
whether  the  company  has  changed  the 
obligation  of  the  surety,  and  impaired  any 
of  the  rights  of  the  surety  against  the 
principal.  "The  suretyls  dlschai^^ed  when. 
hy  the  act  of  the  creditor,  the  subrogation 
t^i  bis  rights,  mortgages,  and  privileges 
can  no  longer  be  operated  In  favor  of  the 
surety  "  Rev*  OtII  Code,  art.  3061. 

The  company  received  voluntarily  from 
tlie  agent.  Randall,  all  of  his  property.  It 
was  appropriated  by  values  placed  upon 
it  by  the  company,  and  by  Randall,  and  It 
disposed  of  all  of  It,  either  to  the  company 
or  to  others.  The  duty  of  the  company 
was  not  to  appropriate  or  dispose  of  the 
property,  whether  received  before  or  after 
the  sureties'  liability  had  accrued  by  the 
defalcation  of  Randall,  without  the  knowl- 
edge and  consent  ot  the  sureties,  but  to 
hold  it  responsible  for  Its  care  and  the 
sureties'  benefit.  Springer  v.  Tootbaber, 
43  Me.  881;  Baker  v.  Brigga,  8  Pick.  122; 
Hayes  v.  Ward.  4  Johns.  Ch.  129;  Low  v. 
Smart,  5  N.  H.  S5S.  This  the  company  has 
not  done.  The  plalntlfr  has  placed  the 

Property  beyond  the  reach  of  the  sureties, 
liey  cannot  demand  sabrogatlon  to  the 
creditor's  rights  against  the  principal,  to 
which  they  are  entitled  under  their  con- 
tract of  suretyship.  When  the  creditor  In- 
tends to  look  to  the  surety  tor  payment  he 
Is  compelled  to  preserve  unimpaired  all  his 
rights  against  the  debtor.  If  the  creditor, 
tbei-efore,  does  any  act,  without  the  sure- 
ty's consent,  which  Impairs  bis  rights  of 
subrogation  or  the  means  of  conferring  his 
claim  against  the  principal  in  case  be 
should  be  called  upon  to  pay  the  debt,  the 
snrety  will  be  discoarged.  The  sureties  In 
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this  case  may  have  desired  to  pay  their 
obligation,  which  was  for  $2,500  each,  and 
take  the  assets  ot  their  principal,  to  tbo 
extent  and  amount  ot  securing  tbem 
against  loss,  and  administer  them  for 
their  Just  benefit.  The  evidence  in  the  rec- 
ord leaves  llttledoubt  but  that  they  could 
have  realised  more  from  the  assets  of  Ran- 
dall had  they  received  and  properiy  ad- 
mlnlstei-ed  them,  or  bad  they  been  con* 
suited  about  this  disposition. 

In  the  petition  of  pialntltt  no  mention  to 
made  of  the  transfer  ot  the  assets  of  Ran- 
dall to  the  company,  nor  is  there  any 
credit  given  to  the  defendants  tor  the  sum 
realised  on  them.  The  pialntltt  contends 
that  the  acts  of  the  company  in  taking 
the  property  of  Randall  operated  an  ad- 
vantage to  the  sureties,  and  tber^ore  they 
have  no  cause  to  complain-  Admitting 
this  to  be  BO.  the  sureties  stand  on  the 
strict  terms  of  the  contract,  and  even 
should  the  act  be  beneficial  to  them.  If  It  In 
any  way  changes  the  contract  ot  surety- 
ship, the  sureties  will  be  discharged.  The 
creditor  has  the  right  to  make  any  change 
in  the  obligation.  Mctiulre  v.  Wooldridj^, 
e  Rob.  (La.)  60.  The  right  of  subrogation 
to  the  rights  of  the  creditor  to  a  part  ot 
the  obligation,  and  an  essential  one,  wh» 
the  contract  of  suretyship  is  entered  into. 
It  exists  whether  the  surety  pays  volun- 
tarily or  compulsively.  Olfutt  v.Hendsley, 
9  La.  12.  In  this  case  it  Is  clear  that 
the  creditor,  by  his  own  act,  has  changed 
the  contract  of  the  surety,  and  has 
placed  it  beyond  the  power  ot  the  com- 
pany to  subrogatetbe  sureties  to  Its  right* 
against  the  property  of  RandaU. 

Judgment  affirmed. 

ON  APPU0A110N  von  KEHEASINQ. 

Watkinb,  J.  We  have  considered  appel- 
lant's application  for  an  oral  argomoit 
on  this  motion,  but  deem  it  nnnecessary 
to  depart  from  the  rules  ot  court,  as  the 
question  on  which  It  rests  Is  one  of  law* 
and  the  mover's  brief  is  elaborate,  and 
fully  presents  the  authorities  relied  upon 
as  supporting  its  theory.  That  theory  is 
that,  having  a  final  and  unqualified  judg- 
ment against  the  defendant  lor  $83,000,  as 
their  agent,  the  plaintiff  had  the  right  to 
receive  payment,  or  securities  from  him, 
for  the  deficiency,  which  was  not  affected 
by  the  obligations  of  the  sureties.  For  In- 
stance, plaintiff's  Judgment  being  for  $33,- 
000,  and  the  several  obligations  of  the 
sureties  aggregating  only  $10,000,  Randall 
was  at  liberty  to  make  a  payment  to  the 
plaintiff  in  money,  or  to  furolsh  the  secu- 
riCl(»  to  the  extent  of  the  difference  of  $23,- 
000,  and  the  plaintiff  had  the  right  to 
appropriate  the  same  to  the  satisfaction 
of  that  difference,  it  not  being  coTwed 
by  the  sureties*  obligations;  and  only 
when  this  deficiency  had  been  first  pro 
vided  for  could  the  sureties  complain  ot 
any  after-ap plication  of  rights  and  secu- 
rities of  the  debtor,  and  then  to  the  extent 
only  of  the  Injury  suffered  by  the  saretlee. 

As  supporting  this  propomtlon.  connsd 
dte  a  nnmberot  authorities.  The  general 
effect  ot  those  decisions  Is  that  a  partial 
release  of  any  of  the  mortgages  or  privi- 
leges of  the  creditor  releases  the  surety 
only  pro  tanto;  or.  In  other  words,  the 
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diBcharge  of  the  surety  only  takes  place  to 
ttao  extent  to  which  tbe  acta  of  the  creditor 
have  prejudiced  the  recourse  of  the  surety 
lor  reimbursement  of  what  be  may  be 
obliged  to  pay  under  the  contract  ofeurety- 
etalp:  or.aaukecaMlapatbyJndge Story: 
"On  tbtt  othor  band, If  the  creditor  has 
any Beeurtty  from  the  debtor,  and  he  partn 
with  it  without  communication  with  the 
surety,  •  •  *  that  will  operate,  atleast, 
to  the  value  of  the  security,  to  discharge 
thu  surety."  1  Story.  £q.  Jur.  §  826.  A 
careful  study  ol  the  guestloo  baa  satisfied 
us  that  tbe  contention  of  the  plaintiff's 
connBel  cannot  prevail*  though  the  princi- 
ples of  law  that  are  announced  In  the  vari- 
ous authorities  cited  are  well  recognifed 
byus.  Wehold,  simply,  thatthelnsurance 
company  received  from  Randall,  tbedefend- 
ant,  all  the  values  be  possessed,  and  con- 
Terted  them  to  Its  own  use,  witbont  the 
coiuent  of  tbe  sureties,  and  lo  so  doing 
placed  same  beyond  tfadr  reach,  and  de- 
prived them  of  their  right  of  subrogation 
to  the  rights  of  the  company  against  their 

{»rincipal,  on  the  theory  that,  when  a  cred- 
tor  Intends  to  look  to  the  surety  for  pay- 
ment, he  is  bound  to  preserve  unimpaired 
aJl  of  his  rigbts  agamit  the  debtor.  On 
tblfl  hypothesis,  our  opinion  proceeds  and 
declares:  "  It  the  creditor,  therefore,  does 
any  act,  without  the  surety's  consent, 
which Impairshis rigbts  of  subrogation,  or 
the  means  of  enforcing  bis  claim  against 
the  principal.  In  case  besboald  be  called 
upon  to  pay  the  debt,  the  anrety  will  be 
discharged.  ^ 

Onr  opinion  rests  upon  an  article  of  tbe 
Code,  and  McGulre  v.  Wooldridge.  6  Rob. 
(La.)  47,  and  Offntt  t.  Hendsl^.  9  La.  12; 
but  many  other  etuws  of  like  kind,  Import, 
and  force  can  be  cited.  To  point  the  argu- 
ment in  favor  of  Its  correctness,  we  make 
tbe  following  quotation  from  the  latter: 
"It  bMng  of  the  nature  of  the  contract  of 
saretyBhlp,  that  the  surety  who  pays, 
whether  willingly  or  compulsively,  has  a 
right  to  demand  the  subrogation  of  all  tbe 
«redltor*s  rights  on  his  debtor,  his  proper- 
ty and  his  sureties,  this  right  of  subroga- 
tion is  the  consideration  (or  a  part  of  it) 
of  the  obligation  which  the  surety  con- 
tracts. Th«re  is  a  privity  of  contract  be- 
tween the  surety  and  creditor,  which  com- 
pels the  latter  to  pn«erve  his  rights  lor 
the  former.  If  the  preservation  ol  these 
rights  be  not  burdensome  to  tbe  creditor, 
they  put  an  end  to  all  trouble  when  the 
day  of  payment  arrives,  by  insisting  on 
payment  from  the  anrety.  No  one  can  be- 
come surety  against  the  creditor's  will, 
though  he  may  against  that  of  the  debtor. 
The  assent  of  the  creditor  is  of  the  essence 
ol  saretysblp;  and  no  onecancomplaln  of 
tbe  natural  consequences  of  any  contract 
Into  which  be  may  enter. "  To  this  tlOect 
are  many  authorities:  Millaudon  v.  Ar- 
nous,  8  Mart.  (N.  S.)  698;  Abat  v.  Holmes, 
8  La.  S52;  Mayor  v.  Blacbe,  6  La.  514; 
Hereford  v.  Chase,  1  Bob.  iha..)  212;  Com- 
missioners V.  CordevloIle.iBob.  (La.)S06; 
Van  Wart  v.  Hopkins,  5  La.  Ann.  2m. 

It  follows  that  the  surety  has  a  right  to 
stand  upon  the  very  terms  of  his  contract, 
and  tbe  creditor  has  no  right  to  make  any 
alteration  in  it.  These  principles  are 
founded  on  proTlsions  trf  the  Code.  Sure- 


tyship Is  an  accessory  promise  made  to  the 
creditor.  Rev.  Civil  Code,  arts.  3086,  3046. 
"The  surety  Is  dlscbaiged  when,  by  the 
act  of  the  creditor,  tbe  subrogation  to  his 
rights,  mortgages,  and  privileges  can  no 
longer  be  operated  in  lavor  of  tbe  snrei^y.  ** 
Id.  art.  3061.  His  discharge  proceedsnpon 
the  theory  that  the  act  of  the  creditor 
which  deprives  the  surety  of  the  right  ol 
subrogation  to  tbe  former's  securities  vio- 
lates their  privity  of  contract,  and  pre- 
vtmts  tbe  latter  taking  them  to  himself  on 
paying  the  debt  of  the  prinrlpal,  to  theex- 
tent  ol  his  contract  of  suretyship.  Un- 
doubtedly, the  creditor  has  a  right  to  re- 
ceive securities  from  tbe  d^tor,  but  he 
has  not  the  right  to  appropriate  them, 
and  thus  deprive  the  surety  of  the  right 
to  subrogation.  In  case  of  making  pay- 
ment. The  creditor's  first  and  blgbeat 
duty  la  to  the  surety ;  and  he  has  no  right 
to  flTstexhanst  the  debtor's  resources,  and 
redoes  him  to  a  state  of  bankruptcy,  and 
then  call  upon  the  surety  to  pay  the  bal- 
ance that  remains  due. 

We  are  thoroughly  aattsfled  that  our 
opinion  Is  well  groandsd  in  law.  Bear- 
ing reused. 

Feknbb,  J.  I  have  given  very  close  at- 
tention  to  the  able  bri^  for  rehearing,  and 
to  tbe  authorities  In  support  thereof. 
These  authorities  certainly  place  a  Judicial 
construction  on  article  S061,  Rev,  Civil 
Code,  to  the  effect  that  tbe  partial  release 
of  any  of  the  securities  of  the  principal  held 
by  the  creditor  only  releases  the  debtor  pro 
tHoto.  Barrow  v.  Shields,  18  La.  Ann.  68; 
Provan  v.  Percy,  11  La.  Ann.  179;  Hill  v. 
Bonrder,  29  La.  Ann.  844 ;  Utewart  v.  La- 
coume,  80  La.  Ann.  159.  They  rest  on  tbe 
principle  that  the  creditor  has  the  right  to 
take  payment  from  the  debtor  without 
discharging  the  surety  from  liability  lor 
any  balance  that  may  remain  due;  and 
so,  if  he  has  released,  or  baa  applied  to 
his  debt,  securities  of  fixed  orcertaln  value, 
at  that  value,  the  sureties  cannot,  on 
tbat  account,  claim  discharge  from  liabili- 
ty for  the  amount  r&malnlng  due  after 
crediting  the  debt  tor  such  values. 

But  I  cannot  convince  myself  that  tbe 
principle  or  the  authorities  cover  such  a 
case  as  the  one  before  us,  on  which  tbe 
creditor,  alter  the  defalcation  ol  Its  em- 
ploye, takes  from  blm  all  tiie  assets  ol 
every  kind  which  he  possesses,  consisting 
of  a  mass  of  securities  of  contingentvalue, 
such  aspolldeeof  life  Insuranceon  the  lives 
of  the  debtor  and  of  third  persons,  undi- 
vided Interests  in  real  estate,  litigated 
claims  against  debtors,  unliquidated  de- 
mands of  various  kinds,  and,  without  no- 
tice to  the  sureties,  proceeds,  at  Its  leisure, 
to  reduce  them  all  to  cosh  by  settlements, 
compromises,  and  otherwise,  and  after 
crediting  such  cash  on  the  excess  of  their 
claim  above  the  amount  of  the  anreties' 
obligation,  proceeds  against  the  sureties 
for  the  balance.  Thesecnritles  transferred 
had  an  apparent  or  potential  value  ex- 
ceeding the  total  Hmount  of  the  debtor's 
liability.  The  policies  of  life  Insurance 
alone  approximated  in  amount  the  total 
UabiHI^.  Had  Bandall  died  tbe  day  after 
the  transfer,  the  policies  on  his  lUe  alone, 
with  the  amonnts  actually  collected  from 
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other  Bonrces,  wonld  have  wiped  out  the 
whole  debt.  What  right  had  the  creditor, 
wlthoQtnotice  to  the  suretlee,  to  surrender 
these  policies  to  the  insarsDce  companies 
at  a  trifling  caah  valuation?  Noa  con- 
BtAt  that  the  surettes  might  not  have  pre* 
ferred  themselTeB  to  take  these  polldes  at 
the  ca&h  ralaatlon,  to  keep  them  alive, 
and  thus  aecare  themselves  against  event- 
aal  toss.  Might  not  the  snretles  have  pre- 
ferred to  huj  In  the  real  estate  which  was 
sold  Id  partition,  which  sale  may  have 
been  at  a  sacrifice,  or  which  they  might 
have  desired  to  hold  for  a  rise  In  value? 
Mlfpht  they  not  have  chosen  to  resist  the 
compromises  and  settlements  of  the  Uti* 
gated  and  nnltqtiidated  claims,  which  the 
creditor  chose  to  make,  or  to  have  paid 
him  the  amounts  which  be  was  willing  to 
take  for  them,  and  to  prosecute  the  suits? 
These  rights  certainly  lielong  to  th»  snre- 
tles under  article  8061  of  the  Code,  and  the 
creditor  bad  no  right  to  deprive  thesure- 
of  them.  Th^  had  the  right  and  the 
Interest  to  see  that  the  assets  surrendered 
hj  their  principal  were  so  sdmlnlstered  as 
to  realise  the  utmost  possible  vcUue  to  be 
appropriated  In  rednclug  the  debt  for 
which  they  were  responsible,  and  to  have 
a  voice  in  such  administration.  The  cred- 
itor had  no  right  to  somakecompromtees. 
aad  settlements  and  surrenders,  according 
to  bis  own  whim,  without  consulting  the 
aoretles.  and  without  giving  them  even  a 
ehance  of  taking  to  themselves  the  benefit 
of  such  settlements,  and,  after  denuding 
the  principal  of  everything  he  has  In  the 
world,  to  turn  his  sureties  over  to  a  bar- 
ren recourse  against  him.  Such  unauthor- 
ised dealings  with  the  secniitdes  tamed 
over  by  the  debtor  are  Inconsistent  with 
the  Intention  or  with  the  right  to  pursue 
the  sureties.  He  has  deprived  the  latter 
of  valuable  rights  of  subrogation  which 
Inhered  In  their  contract,  and  the  penalty 
is  the  loss  of  bis  right  to  proceed  asralnst 
them.  It  Is  said,  however,  that.  In  this 
case,  the  denial  by  the  sureties  of  tbelr  11a- 
blltl7  on  this  bond,  in  any  evoit,  deprives 
them  of  the  right  to  complain  of  want 
thereof.  They  never  made  such  denial  un- 
til their  answer  In  this  suit,  which  was 
not  filed  until  after  all  the  dealings  above 
complained  of  had  been  completed.  They 
were  left  In  Ignorance  of  any  claim  against 
them  until  after  their  principal  bad  been 
shorn  of  every  vestige  of  property  to 
which  they  might  have  looked  for  protec- 
tion under  the  unauthorised  dealings  of 
the  creditor,  and  I  think  they  were  Justi- 
fied In  setting  up  every  possible  defense  to 
such  a  suit.  ]  therefore  concur  In  the  re- 
fusal of  the  rehuaring. 

PoCTfl,  J.,  concniB  In  this  opinion. 


Brown  et  al.  v.  Texas  ft  P.  Bt.  Co. 

(Suprmw  Court  of  LouMa/na.   April  7,  1890. 
^  La.  Ann.) 

lUlLBOAD  COMPAHIBS  — ACCIDINTS  XT  CBOWKai 
— COKTBIBUTOBT  MlOUOSMOE. 

1.  If  a  rsllrosd  crosses  a  common  road  on  the 
same  level,  the  traveler  on  the  latter,  and  the  rail- 
road oom  pany,  are  under  the  commoa  obligation  to 
do  all  In  uieir  power  to  prevent  a  coUleion. 

9.  Tromtbe  charscterand  momentum  of  a  lall- 
foad  train,  and  the  re^nlremeats  of  public  tiavel 
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bv  SMans  thereof.  It  oannot  be  ocpeotad  that  it 
soaU  atop  and  give  w^  to  aa  wproaoUng  waean. 
The  Xnln  baa  the  pref eranoB  uid  right  of  ws^jiat 
It  is  bou  od  to  give  due  warning  of  its  approach. 

8.  Hence  it  is  negligence  on  the  part  of  the  en- 
gineer running  the  train  to  omit  to  give  such  wam- 
ug  by  sooadlng  the  whittle  the  diitaooa  required 
by  the  mlea  ot  the  oompany. 

4.  But,  on  the  other  hand,  those  who  travel  on 
a  oommoD  road,  and  are  approaching  a  railroad 
track,  are  bound  to  exerdae  due  oare  and  ordinary 
dUigence  to  aBoerti^Q  if  a  train  i«  it>proaching, 
even  it,  to  their  knowledge  of  the  road'a  achedole, 
ao  train  U  due  at  that  nurtloolartinia  Before  at- 
tempting to  oroaa  the  rubnad  traok,  tb^  are  botod 
to  use  their  •enaea  to  Uaten,  and  to  look,  in  order  to 
avoid  any  poa^ble  aoddent  from  an  approaching 
train. 

6.  Henoe  It  la  negligenoe  on  the  part  of  autdt 
aperaoato  attemptto  croasa  railroad  track  which 
la  aeveral  feet  above  the  levd  of  santKinding 
flelds,  on  which  there  are  no  obstructions  to  view 
or  to  Bound,  in  broad  day-light,  and  to  fail  to  look 
either  way  on  the  track,  or  to  listen  to  the  noise 
made  by  sn  approaching  train  ronnlag  at  great 
speed.  In  auoh  a  ease,  as  hla  n^ligenca  haa  eour 
tributed  to  the  aoddent,  he  cannot  reoovar  dam- 
ages against  the  railroad  company. 
(SyUaimt  by  th«  Court.) 

Appeal  tron  dlstilet  eoart,  parish 

Iberville. 

Howe  Prentlaa,  for  apiwUant.  E.  B, 
Talbot,  mma  A  QaudiaUf  and  J.  A.Talbot, 
for  appellees. 

PocHtf,  J.  This  Is  an  action  In  damages, 
by  the  father  and  the  mother  of  one  ^Ise 
Brown,  for  the  death  of  the  latter,  which 
resulted  from  a  collision  between  a  passen- 
ger train  ot  the  defendant  company  and  a 
plantation  cart  drivMi  by  the  deceased. 
The  defense  Is  a  general  dental,  and  the 
plea  of  contributory  negligence.  The  r^l- 
road  company  appeals  from  a  Judgroentot 
f 10,000  based  on  tne  verdict  of  a  Jury. 

The  accident  occurred  on  the  6tb  of 
March,  1889,  at  about  2  o'clock  p.  h.,  on  a 
large  sugar  plantation,  situated  on  tbe 
Mississippi  river,  extending  to  the  rear  be- 
tween lateral  lines,  and  which  la  crossed 
from  one  of  said  lines  to  the  other  by  the 
road-bed.  There  are  on  tbe  plantation  sev- 
eral roads,  extmdlng  from  the  front  to  the 
rear  thereof,  which  cross  the  railroad. and 
which  are  elevated  at  each  Intersection  to 
a  height  sufficient  to  reach  the  level  of  tbe 
road-bed,  so  as  to  facilitate  tbe  passage 
over  tbe  same.  On  that  day  the  deceased. 
Elite  Brown,  who  was  a  laborer  on  that 
plantation,  was  engaged  In  hauling  seed 
cane  from  the  front  to  tbe  rear  of  tbe 
field,  and  In  that  work  he  bad  to  use  one 
of  the  roads  which  Intersected  tbe  track 
as  hereinabove  stated.  Tbe  cart  which  be 
drove  was  hitched  to  lour  mules. — two 
leading  together,  and  two  together  as 
wheel  mules;  one  of  the  latter  being  rid- 
den by  tbe  driver.  As  a  special  passenger 
train,  running  from  New  Orleans  west  at 
tbe  ra  te  of  30  miles  an  hour,  approached 
that  plantation.  Brown,  the  deceased,  was 
driving  bis  empty  cart  from  the  rear  or 
swamp  side  of  the  railroad  to  the  front  or 
river  side  of  tbe  plantation ;  and.  as  his 
team  was  In  tbe  act  ot  crossing  the  track, 
the  collision  occurred,  by  which  three  of 
the  mules  were  killed  outright,  and  by 
which  be  recelvedthelnjurieswhlchcaosed 
bis  death  some  60  hours  later. 

Plaintiff's  theory  of  the  case  la  that  the 
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accident  1b  attributable  exclusively  to  the 
fault  of  the  company  and  of  ite  employee, 
and  that  the  deceased  is  entirely  free  of 
any  charare  of  negllsence.  or  want  of  prop- 
er care,  In  the  premises.  Their  contention 
!■  that  It  was  grom  nesllsrence  on  the  part 
of  the  enj^neer  to  have  failed  to  blow  hta 
whistle  at  one-qnarter  of  a  mile  before 
reaching  the  croBSlng,  as  he  was  reqnlred 
by  the  mlea  of  the  company,  and  for  fall- 
ing to  give  any  other  warning  of  the  ap- 
proach of  his  train,  which  was  an  extra 
train  miming  and  passing  that  point  at 
an  anasoal  hour,  at  which  time  no  train 
of  any  description,  or  in  any  direction^ 
was  dne,  according  to  scbedvle.  They  fni^ 
ther  contend  that  for  these  same  reasons 
the  deceased,  whose  work  necessitated  Ms 
freqaent  crossing  of  the  railroad  track, 
and  who  knew  that  no  train  was  to  beex- 

gected  from  New  Orieans  before  late  even- 
ig,  and  that  the  first  Izaln  due  on  that 
daj  was  to  eome  from  an  opposite  direc- 
tion on  its  way  to  New  Orieans,  and  woald 
be  doe  only  at  half  past  S  in  the  evening, 
was  not  held  to  a  greater  degzee  of  care 
and  eantlon  than  that  which  he  had  ex- 
ercised on  the  occasion. 

On  many  of  the  qnesttons  of  fact  In- 
volved In  that  contention  the  evidence  Is 
very  conflicting,  but  the  prnionderance  of 
the  testimony  in  the  record  Is  to  the  effect 
that,  as  Brown  approached  the  railroad 
track,  he  was  driving  his  team  at  a  slow 
trot,  bat,  as  he  began  to  ascend  the  eleva- 
tion leading  to  the  crossing,  his  males 
moved  at  a  walk,  which  was  their  gait 
when  stmck  by  the  engine.  He  was  look- 
ing straight  ahead,  and  he  did  not  see  tJie 
train,  or  near  Its  noise.  When  he  wae  at 
a  short  distance  from  the  track,  be  was 
seen  by  the  fireman,  who  had  Jnet  then 
taken  his  seat  on  the  same  side  of  the  en- 
gine as  that  on  which  the  team  was  mov- 
ing, having  a  moment  before  been  engaged 
in  putting  coal  In  the  fomace.  As  soon  as 
he  saw  Brown,  he  began  to  ring  his  bell, 
and,  observing  that  the  latter  was  still 
approaching  the  track,  he  sang  ont  to  the 
engineer  that  a  team  was  approaching ; 
but  Brown  was  then  only  about  10  feet 
from  the  track.  The  engineer,  who  aat  on 
the  opposite  side  of  the  engine, — the  regu- 
lar place  of  that  employe,— did  not,  and 
says  that  he  could  not,  see  Brown,  on  ac- 
count of  the  intervening  boilers ;  and  he 
saw  only  the  two  lead  moles,  and  that 
only  at  the  moment  of  the  collision.  On 
the  warning  of  the  flreman  the  engineer  az 
once  Bonnded  his  whistle,  applied  the  air- 
brakes, and  reversed  his  engine;  butltwas 
too  late,  and  the  collision  occnrred. 

It  Is  admitted  by  the  engineer  in  his  tes* 
tlmony  that  he  did  not  sound  his  whistle 
one-qnarter  of  a  mile  before  reaching  the 
crossing  at  which  Brown  was  stmck,  and 
that  bis  only  alarm  whistle  was  sonnded 
at  about  half  a  mile  distant  from  that 
point,  and  that  It  was  really  the  whistle 
for  a  platform  on  the  adjoining  planta- 
tion. That  testimony,  therefore,  goes  a 
great  way  to  fasten  proof  of  negligence  on 
the  engineer,  who  is  thus  shown  to  have 
neglected  or  failed  to  comply  with  the  rale 
of  the  company  its^,  by  which  be  was  re- 
qnlred to  luiTe  sonnded  bis  whistle  at  a 


quarter  of  a  mile  before  reaching  the  cross- 
ing at  which  the  accident  occurred. 

But  the  question  Is  yet  open  as  to  the 
contributory  n^llgence  charged  to  the 
deceased.  It  is  in  proof  that  the  road-bed 
was  elevated  al>oat  tour  feet  above  the 
level  of  the  snrronndlng  fields;  that,  at 
that  season  of  the  year,  there  were  no 
plants  growing  or  grown,  no  weeds  or  un- 
dergrowth  of  any  kind,  or  other  obstacle 
to  obstruct  the  view  of  the  road,  which 
lay  high  and  clear,  open  to  uninterrupted 
view.  Tor  at  least  half  a  mUe  ^ber  way 
from  the  crosolng.  The  whole  scene  was 
In  a  large  open  field  In  fall  cultivation, 
without  the  slightest  obstacle  to  noiee 
or  Bound;  and  It  was  on  a  clear  day,  with 
sunshine,  at  about  S  o'clock  p.  u.,that  the 
accident  occnrred.  Itls  therefore  clearaud 
unquestionable  that  the  deceased  was  In 
no  way  deprived  at  every  fa<Ulity  to  see 
the  appnwchlng  train*  or  to  hear  the  load 
noise  made  by  It  in  Its  rapid  motion,  at 
the  rate  of  80  miles  per  honr.  But  it  la  In 
proof,  and  It  is  not  denied  by  plaintiff, 
that  as  he  approached  the  road,  and  be- 
fore attemptlngyto  cross  it,  Brown  looked 
right  stra^ht  ahead,  without  taming  his 
eyes  either  way,  although  his  males  slack- 
ened theirgait  aa  soon  as  they  reached  the 
elevation  hereinabove  described,  which 
was  at  least  a  reminder  of  the  proximate 
croBBlng.  It  Is  no  answer  to  this  sugges- 
tion to  Bay  that  the  train  was  a  special 
train,  running  at  annnusuai  and  an  unex- 
pected hour.  It  is  in  proof  that  special  or 
extra  trains  were  not  of  nnfrequent  oc- 
currence on  that  road;  and  common  pru- 
dence would  dictate  to  any  ordinary  man 
that  a  train  migbt  be  expected  at  any 
time  on  a  ralhroad  ot  vast  extent,  In  fall 
and  active  operation,  especially  at  Its  busy 
season,  ub  was  the  case  here. 

The  relative  dntles  of  persons  in  charge 
of  trains  on  railroads,  and  of  travelers 
who  have  occasion  to  cross  such  railroads, 
are  well  defined  In  Jurlspradence,  and  are 
thoroughly  understood  In  all  American 
courts;  and  we  commend  oar  learned 
brother  of  the  district  court  for  having 
adopted,  and  embodied  in  his  charge  to 
the  Jury,  the  following  Blmple  and  clear 
exposition  of  those  rights  and  duties  made 
by  the  snpreme  conrt  of  the  United  States 
In  the  case  of  Improvement  Co.  v.  Stead, 
85  n.  S.  l«l :  **  If  a  railroad  crosses  a  com- 
mon road  on  the  same  levd.  those  travel- 
ing on  either  have  a  legal  right  to  pass 
over  the  point  of  crossing,  and  to  require 
due  care  on  the  part  of  those  traveling  on 
the  other  to  avoid  a  collision.  Of  course, 
these  mutual  rights  have  respect  to  other 
relative  rights  subsisting  between  the  pai^ 
ties.  From  the  character  and  momentum 
of  a  railroad  train,  and  the  requirements 
of  public  travel  by  means  thereof.  It  can- 
not be  expected  that  It  shall  stop  and  give 
precedence  to  any  approaching  wagon  to 
make  the  crossing  first.  It  Is  the  duty  of 
the  wagon  to  wait  for  the  train.  The 
train  has  the  preference  and  right  of  way ; 
but  It  iB  bound  tn  give  due  warning  of  Its 
approach,  so  that  the  wagon  may  stop, 
and  allow  it  to  pass,  and  to  use  every  ex- 
ertion to  stop  If  the  wagon  Is  Inevitably 
In  the  way.  *  *  *  On  the  other  band. 
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tbose  who  are  crosBtng:  a  railroad  track 
are  boand  to  exercise  ordinary  care  and 
diligence  to  aec-elrtaln  whether  a  train  la 
approaching.  They  have,  Indeed,  the 
greatest  iDcentives  to  caution,  for  their 
llres  are  In  immineDt  danger  U  collision 
happen;  and  hence  It  will  not  be  pre- 
BQined,  without  evidence,  that  they  do  not 
exercise  proper  care  In  a  particnlBr  case. 
Bat,  notwithstanding  the  baiard,  the  In- 
firmity of  the  human  mind  in  ordinary 
men  Is  sncfa  that  they  often  do  manifest  a 
degree  of  negligence  and  temerity  entirely 
Inconsistent  with  the  care  and  prndence 
which  Is  required  ol  tbem,— each,  namely, 
as  an  ordioarily  prudent  man  would  exer- 
cise under  the  circumstances.  When  such 
is  the  case,  they  cannot  obtain  reparation 
for  thelrinjuriee,  even  though  the  railroad 
company  be  in  fault.  They  are  the  au- 
thors of  their  own  misfortune  " 

In  another  can  the  same  exalted  tribu- 
nal announced  practically  the  same  princi- 
ple in  the  following  language,  as  con- 
densed in  the  syllabus  of  the  case  of  Ball- 
road  Co.  r.  Houston,  Id.  697:  "The  neg- 
lect of  the  engineer  of  a,  locomotive  of  a 
railroad  train  to  sound  Its  whistle  or  ring 
Its  bell  on  nearlng  a  street  crossing  does 
not  relieve  a  traveler  on  the  street  from 
the  necessity  of  taking  ordinary  precau- 
tions lOT  his  safety.  Before  attempting  to 
:ros8  the  railroad  track,  fae  Is  bound  to 
use  his  senses,  to  listen  and  to  look.  In  or- 
derto  avoid  anyposslble  accident  from  an 
approaching  train. " 

In  his  work  on  Contributory  Negligence, 
Beach,  culling  the  same  rule  from  "  a  mul- 
titude of  decisions, "  formulates  the  doc- 
trine thus:  "When  one  approaches  a  point 
upon  the  highway  where  a  raflway  track 
is  cros8(>d  upon  the  same  level,  It  is  his 
plain  duty  to  proceed  with  caution;  and. 
if  he  attempts  to  cross  the  track,  either 
on  loot,  or  In  a  vehicle  of  any  description, 
he  must  exercise,  in  so  doing,  what  the 
law  regards  as  ordinary  care  under  the 
circnmstances.  Hemustassumetbat  there 
is  danger,  and  act  with  onllnaiy  pmdeDoe 
and  drcnmspectlon  upon  that  assump- 
tion. •  •  •  In  attempting  to  cross,  the 
traveler  must  listen  for  signals,  notice 
signs  put  np  as  warnings,  and  look  atten- 
tively up  and  down  the  track.**  Section 
68,  pp.  191, 192.  "Statutes  and  municipal 
ordinances  in  every  Jurisdiction  prescribe 
flipeclflcally  the  duty  of  railway  corpora- 
tions In  resi>ect  to  railway  crossings ;  but 
no  tallare  on  the  part  of  the  railroad  com- 

Jtany  to  do  Its  duty  will  excuse  any  one 
ram  using  the  senses  of  sight  and  hearing 
upon  approaching  a  railway  crossing,  and, 
whenever  the  due  use  of  either  sense  would 
have  enabled  the  injured  i>er8on  to  escape 
the  danger,  the  Injury  Is  conclusive  evi- 
dence of  negligence,  without  any  reference 
to  the  railroad's  failure  to  perform  its 
duty."  Sectlon64,p.l95.  See, also, 2 Wood, 
By.  Law,  1312;  Salter  v.  Ballroad  Co.. 
75  N.  Y.  281;  Murray  v.  Ball  way  Co.,  31 
La.  Ann.  492;  CMlds  v.  Ballroad  Co..  33 
La.  Ann.  154;  Houston  v.  Ballroad  Co.,  39 
La.  Ann.  796,  2  South.  Bep.  662;  Weeks  v. 
Ballroad  Co.,  40  La.  Ann.  800,  6  South. 
Bep.  72. 

As  applied  to  the  case  in  hand,  this  rea- 


sonable rale  required  that  Brown,  In  at- 
tempting to  cross  the  railroad  track, 
should  have  looked  up  and  down  the 
track.  By  so  doing,  he  would  inevi- 
tably have  sera  the  train,  which  was  In 
full  view  tor  nearly  a  mile  wlthoitt  the 
sllgbteet  obstruction.  And  that  obliga- 
tion is  not  affected  by  the  fact  that  the 
train  was  a  special  or  extra  train.  That 
circumstance  may  hare  mitigated  the  de- 
gree of  his  n^ligence,  but  it  could  not 
screen  his  conduct  from  the  Imputation  of 
some  negligence.  Had  he  listened  as  he 
approached  the  crossing,  be  would  cer- 
tainly have  heard  tbe  tram  as  it  thundered 
along  in  tbe  open  field,  at  the  rate  of  80 
miles  an  hour,  with  no  obstruction  to 
sound,  and  making  a  noise  which  one  of 
the  witnesses  compares  to  that  made  by 
"a  drove  of  cattle  going  across  a  bridge. " 
It  Is  in  proof  that  one  of  plalntttls*  wit- 
nesses, who  was  half  a  mile  off,  an- 
other, who  was  atadistaQceotl00yard8,a 
third,  who  was  800  yards  olt,  and  a  fourth, 
who  was  at  a  distance  ol  several  hundred 
yards,  and  who  was  walking  towards 
Brown  on  the  same  road,  and  on  tbe  oppo- 
site side  of  the  track, alleawand  beard  the 
train  before  the  accident,  and  that  the  at- 
tention of  one  of  them  was  attracted  to 
the  train  by  the  noise  which  It  made. 
There  is  no  pretense  that  Brown  was  de. 
tectlve  In  hearing,  or  nearsighted,  and  it 
is  passing  strange  that  he  sbonld  bave 
neither  seen  nor  beard  the  approaching 
train.  Plaintiffs'  counsel  suggest  that  his 
mind  was  absorbed  In  thomchts  about  his 
work.  This  is  very  probably  the  case ;  «id 
It  turns  ont  to  have  been  his  miafortnne, 
and  the  loss  ol  his  parents,  but  la  legal 
negligence  which  clearly  contribnted  totbo 
deplorable  aeddeat  which  cost  hlmhla  Ufe, 
and  which  Is  a  bar  to  plalntUBi'  right  ol 
recovery  in  this  case. 

It  was  negligence  on  the  part  of  tbe  en- 
gineer to  have  omitted  to  sound  the  whis- 
tle at  aquarter  of  a  mile  before  thatcross- 
Ing ;  but  that  omission  did  not  render  the 
accident  Inevitable  if,  on  the  other  hand. 
Brown  had  been  sofficlentlr  prudent  and 
careful  when  be  approached  the  crossing. 
It  Is  In  proof  that  his  mules  came  from  a 
slow  trot  to  a  walk  at  about  20  feet  from 
the  track.  Had  he  seen  or  heard  the  train, 
it  was  yet  time,  and  it  would  have  been 
ea<iy  for  him,  to  have  stopped  bis  team, 
and  thus  haveavoldedthe  accldrat.  When 
the  train  hands  first  saw  him,  they  mnd 
every  means  In  tiielr  power  to  avert  tbe 
collision ;  bat  it  was  no  easy  mattw  to 
stop  a  train  moving  at  the  rate  of  SO  miles 
an  hour,  and  theie  was  no  obligation  on 
tbe  part  of  the  company  to  slacken  the 
speed  ol  its  trains  at  the  numerous  planta- 
tion cross-roads  intersected  by  its  track. 
When  the  fireman  firat  saw  Brown,  be 
rang  the  bell,  and  he  naturally  supposed 
that  the  team  would  be  stopped  before 
reaching  the  crossing.  But,  as  the  team 
kept  on  approaching,  the  engineer  who 
could  not  see  Brown  from  bis  place,  was 
thus  warned ;  and  he  applied  the  brakes, 
and  reversed  his  engine,  but  he  was  too 
late.  At  that  point,  nothing  more  could 
have  been  required  of  tbem. 

We  therafore  condnda  that  Brown's 
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n^llgence  or  want  of  care  contribnted  to 
the  accident,  and  that,  theretore,  his  par- 
ents cannot  recover  in  the  present  action. 

It  1b  therefore  ordered,  udjndffed,  and 
decreed  that  the  Indgment  appealed  from 
be  anDDlled,  avoided,  and  nraned;tliat 
the  verdict  of  the  Jary  be  set  ailde;  and 
that  plalntltto'  demand  be  ndected,  and 
tbelr  action  diamlsBed,  at  tbelr  costB  In 
both  coarts. 

Behearing  refused. 

State  Cleuent. 

(Aiprame  Court  of  Xoutotono.  lfajB,uea 
^  La.  Abb.) 

FoaeBBT— Iiraiionam^BTroBiTOB. 

1.  Forgery  can  be  proven,  altiiongb  the  In- 
fttrament  forged  is  not  mlnately  described,  pro- 
vided tt  be  described  by  any  name  by  vhlch  It  is 
nenally  designated. 

&  An  aUegation  of  the  value  of  the  forged  ln< 
•tniment  is  not  essential  In  the  indtotment  or  In- 
formation. 

8.  The  offense  may  be  cbaiged  in  different 
ways  In  several  counts. 

4.  Whencounteforfelonlessrejolnedhiawi^ 
to  pr^udice  the  defendant,  the  remedy  Is  by  mo- 
tioa  to  elect  or  modon  to  quash,  bat  after  verdict 
it  is  too  lata. 
{SyUalnu  by  the  Court.) 

K.  A.  Ctobb,  for  appellant.  The  Attor- 
ney General^  for  the  State. 

Bbeadx,J.  Appeal  from  the  serenteenth 
Judicial  district  roart,  parish  of  East  Bat- 
on Bonge.  The  accnsed  Is  cbarKed  witb 
having  committed  forgery.  From  the  sen- 
tence to  bard  labor,  he  appeal*. 

Dnrinff  the  trial,  he  objected  to  tbe  ad- 
mlBslbltity  of  evldehce,  and  aniffned  ae  ov 
ror  that  the  bill  ot  Information  was  too 
vagae  and  Indefinite  to  anthoriie  tbe  ad- 
missibility of  the  proof  offered ;  that  the 
check  alleged  to  bave  been  forced  was  not 
described,  nor  tbe  name  forged  allied. 
The  objection  waa  overruled,  and  a  bill  of 
exceptlune  was  reserved  to  the  court's  rul- 
ing. By  way  o(  motion  In  arrest  Jadg- 
meot,  tbe  gronnds  overruled  and  reserved 
In  this  bill  are  alleged,  and  with  partlcn- 
larity  It  Is  set  forth  that  the  first  count  o( 
the  bill  ot  Information  Is  insufficient  and 
Illegal ;  that  It  is  not  alleged  in  what  the 
foi^ry  consisted,  nor  whose  name  was 
forged  on  the  onter.  A  blU  of  exceptions 
was  taken  to  tbe  court's  refusal  to  permit 
Its  minutes  to  be  amended  bysnbstttuting 
the  words  " gnllty  on  both  accounts"  to 
the  words  "gulltyon  both  counts."  Last- 
ly, It  Is  asslirned  as  error  that  the  accused 
was  not  present  when  the  motion  foranew 
trial  and  the  motion  in  arrest  of  Judtrment 
were  arsraed  and  overruled,  and  whw  the 
verdict  was  returned  Into  court. 

1.  In  support  ot  his  proposition—the 
first  presented— with  reference  to  vague- 
ness, and  the  atwence  of  material  allega- 
tions, counsel  for  the  defendant  cites  as 
authority  the  case  ot  State  v.  Sheldon,  8 
Bob. (La.)  540.  Since  the  date  ot  that  de- 
cision the  Rtatntes  denouncing  forgery  have 
been  amended  and  remodeled,  and  crim- 
inal pleadings.  In  so  far  as  relates  to  for- 
gery ,  ha  ve  been  liberalised ,  without  cu  rtall- 
Ing^  the  protection  of  tbe  Innocent  accused 
of  crime.  State  v.  Maas,  87  I^a.  Ann.  294; 


State  V.  Wlngard,  40  La.  Ann.  785, 5  South. 
Bep.  54;  Bev.  St.  $  1049.  It  Is  fufflclent  to 
describe  the  Instrument  forged  by  any 
name  by  which  It  is  usually  designated. 
It  Is  not  essential  to  state  the  value  of  tbe 
forged  Instrnment  In  tbe  Indictment  or 
bill  (rf  InformatloD.  It  is  alleged  that  the 
accnsed  forged  the  Indorsement.  This  de- 
nounces the  felony,  and  sufficiently  noti- 
fies the  defendant  of  the  namebels  accused 
of  having  forged.  It  was  proper  to  admit 
the  evidence. 

2.  In  support  of  defendant's  motion  In  ar- 
rest of  Judgment,  It  is  urged  by  counsel 
that  the  first  count  does  not  charge  in 
what  the  alleged  forgwy  consisted,  or  the 
amount  of  the  order,  or  whose  name  waa 
forged ;  that  the  second  count  does  not 
cbarge  whose  name  was  forged  as  Indors- 
er,  and  does  not  describe  the  order.  We 
have  already  discussed  some  of  these 
grounds,  and  have  expressed  cor  conelii- 
slon.  Tbe  defendant  Is  charged  In  two 
counts:  In  the  first,  with  having  falsely 
made,  forged,  countertelted,  and  altered 
as  true  a  false  order  for  the  payment  ot 
money,  knowing  the  same  to  be  false, 
forged,  and  connterfelted.  with  intent  to 
Injure  and  defraud  the  First  National 
Bank  ot  Baton  Rouge.  In  the  second  he 
is  charged  with  baring  falsely  made, 
forged,  and  counterfrited,  and  altered  as 
true,  an  indorsement  ut  a  bill  of  exchange 
tor  the  payment  of  money,  knowing  tiie 
same  to  be  false,  forged,  and  counterielted. 
with  Intent  to  injure  and  defraud  theFlrst 
National  Bank  ot  Baton  Rouge,  and  A. 
Martlnes.  In  each  connt  he  Is  charged 
with  forgery,  and  with  altering  and  pub- 
llstalng  a  forged  instrument.  In  the  last 
he  Is  especially  accused  ot  having  foiled 
the  Indorsement  on  this  forged  Instru- 
ment. The  defendant  chose  to  plead  to 
the  Information  without  presenting  the 
plea  of  duplicity,  without  calling  on  the 
prosecutor  to  elect,  and  wltbout  motion 
to  quash.  In  i>ennitting  different  counts, 
the  object  is  to  penult  the  charge  to  be 
brought  BO  as  to  prevent  an  acqnlttal  by 
reason  InsnflBdent  allegations.  Bl^. 
Crim.  Proc.  422,  sets  down  certain  rules 
OD  the  subject,  and  concludes  that, "  where 
counts  for  felonies  are  Joined  contrary  to 
these  rules,  or  In  any  way  to  prejudice  the 
defendant,  the  remedyis  by  motion  tocom- 
[>el  the  prosecutor  to  elect  on  which  count 
he  will  proceed,  ur  by  motion  to  quash, 
but  after  tbe  verdict  It  Is  too  late. "  State 
V.  Depass,  31  La.  Ann.  4S8.  Tbe  olfensa 
may  be  charged  In  different  ways  in  86 v- 
eral  counts.  Nelson  v.  People,  6  Parker, 
Crim.  B.  39;  Lanergan  v.  People,  6  Parker, 
Crim.  R.  209. 

S.  It  is  also  contended  that  tbe  d^«id- 
ant  waa  not  present  when  the  motion  for 
a  new  trial  and  the  motion  in  arrest  of 
Judgment  were  heard  and  overruled,  also 
when  the  verdict  was  returned  into  court. 
There  was  no  necessity  of  his  presence 
when  the  motions  tor  a  new  trial  and  in 
arrest  of  Judgment  were  argued  and  de- 
nied. Hewas  presentwhenthe  verdict  was 
returned  into  court.  State  v.  White.  S7 
La.  Ann.  178.  He  was  presmt  when  the 
Jury  was  Impaneled.  The  case  was  tried 
In  a  day.  There  was  not  any  adjourn- 
ment during  the  trial.  Unless  the  absence 
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Is  shown,  the  defendant  must  be  consld- 
ered  present  when  the  verdict  was  re- 
turned tnco  court.   State  v.  Price.  Id.  216. 

4.  ThelastKronnd  Is  directed  agalnstthe 
furm  of  the  verdict.  Tim  defendant  repre- 
sents that  he  Is  affgrleved  in  tbat  the  ver- 
dict read  "gailty  as  charg^ed  on  both  ac- 
connt8,''and  that  an  incorrect  entry  was 
made  in  the  minutes  ol  "guilty  as  charged 
on  both  counts. "  This  does  not  vitiate 
the  verdict.  It  Is  a  clerical  error.  It  es- 
caped attention  at  the  time.  Some  time 
after  the  entry  had  been  made  in  the  mtn- 
otes.  after  sentence,  and  after  the  Judfc- 
ment  had  been  signed,  a  motion  was  made 
to  correct  the  mlnntes,  and  nsfased.  The 
verdict  might  have  been  delivered  orally. 
The  clerical  error  cannot deleattheevtdent 
finding  of  the  Jnry.  State  v.  Florec,  6  La. 
Ann.  429:  State  v.  Boss,  82  La.  Ann.  864; 
State  V.  8mttb»  88  La.  Ann.  1414. 

Judgment  affirmed. 


Statb  t.  Palfbbt  et  al. 

(^uipreme  Court  of  LouMana.  Itaf  Bi  18M^ 
4Si  La.  Ana.) 

CKOtatAL  Law— Appbaxi— RiviKW— iKSTBiTCTioira. 

In  esse  a  trial  judge  shall  Btate,  in  a  Mil  of 
exceptionB  reserved  "by  couneel  for  an  accused  per- 
son, that  he  has  substantially  given  to  the  fury 
certain  requested  special  charges,  and  the  proof 
Adduced  on  a  motion  tor  a  new  trial  discloses  that, 
in  point  of  fact,  the  judge  has  aocldentally  failed  to 
thus  charge  the  Jury,  eUher  in  terms  orsubstaooe, 
Jnstioe  re^uliet  tiutt  a  new  trial  ahould  be  ordered. 
iauWOnu  bv  ihe  CourL) 

J.  Foster,  J.  A.  Bce&ux,  and  Foster  A 
Braavall,  for  appellants.  The  Attorney 
Oeneral,  tor  the  State. 

Watkins,  J.  Appeal  from  the  twenty- 
first  Judicial  district,  parish  of  Iberia. 
The  several  defendants  were  Jointly  indict* 
ed  for  murder,  convicted  of  manslaughter, 
and  from  Judgment  and  sentence  tberenn- 
der  have  appealed. 

1.  During  the  progress  of  the  trial  de- 
fendants' counsel  insisted  (1)  tbat  the 
state  must  prove  the  existence  of  a  con- 
spiracy b^ore  she  can  introduce  In  evi- 
dence the  declarations  uf  one  of  the  alleged 
co-conspirators  as  against  others;  (2)  that 
a  proper  loandatlon  must  first  be  laid. 
The  ruling  of  the  Judge  was  made  the  sub- 
ject of  a  bill  of  exceptions,  and  defendants' 
counsel  contend  that,  while  admitting  the 
force  of  the  rule,  the  Judge  reversed  it,  and 
permitted  in  evidence  the  declarations  of 
some  of  the  parties  as  against  others,  to 
prove  a  conspiracy.  But  this  Is  refuted 
by  the  judge,  who  states  In  the  bill  that 
"  the  evidence  was  offered  by  the  state  to 
show  conspiracy,  and  in  order  to  lay  the 
proper  basis  for  the  IntroductioQ  of  evi- 
dence of  the  subsequent  declarations  made 
by  the  parties  accused. " 

2.  Counsel  further  objected  and  excepted 
<])  that  the  declarations  or  admissions  of 
one  person  are  not  admissible  in  evidence 
against  another  person,  who  is  jointly  in- 
dicted, unlessthe  indlctmentchargesa  con- 
spiracy :  (2)  that  the  declarations  or  con- 
fession ot  an  alleged  co-consplrator,  made 
after  the  accomplishment  or  abandonment 
of  the  common  enterprise,  could  not  be  re- 
ceived tn  evidence  aa  against  otbem.  The 


court  overruled  theobjectlons  to  the  testi- 
mony on  the  grounds  **  tltat  the  declara- 
tions sought  to  be  proven  are  the  state- 
ments of  each  individual  accused  as  to 
himself;  that  the  evidence  is  not  received 
ot  the  declaration  of  one,  to  have  effect 
against  the  others,  but  are  received  against 
each,  in  so  far  as  it  may  affect  him,  and 
not  the  others."  Of  this  ruling  we  can 
perceive  no  well-grounded  complaint. 

8.  On  the  trial  the  defendants*  counnel 
requested  the  court  to  charge  the  Jury  (1) 
tbat  the  declarations  ot  one  of  the  alleged 
ro-conspirators,  made  after  the  homicide, 
are  not  admissible  In  evidence  against 
others  Jointly  indicted,  if  the  indictment 
does  not  charge  conspiracy;  (2)  that  the 
declarations  of  one  conspirator,  made  aft- 
er the  purpose  of  the  conspiracy  bad  been 
accomplished,  are  not  admissible  against 
the  others  jointly  Indicted.  The  court  re- 
fused- to  so  charge  the  Jury,  on  tiie  grounds 
following,  vii. :  After  a  tall  and  exbaust- 
ive  charge  on  all  the  laws  connected  with, 
and  applicable  to,  the  case,  or  any  of  the 
facts  of  the  case,  the  defendants'  counsel 
requested  the  aforesaid  special  charges; 
and  I  carefully  read  both  the  wrttteo 
quests,  and  proceeded  to  give  to  the  Jury 
Instroctions  on  the  point  as  awhole.  Aft- 
er completing  the  charge,  the  Jury  was  or^ 
deredand  taken  to  their  room  tor  delibera- 
tion, counsel  not  insisting  on  anything 
more  than  what  I  have  stated,  sugi^est- 
Ing  nothing  more,  and  In  no  way  com- 
plaining to  me.  After  the  Jury  had  re- 
tired, counsel  then  arose,  and  said :  *We 
reserve  a  bill  to  the  court's  refusal  to 
charge  as  above."*  The  court  then  pro- 
ceeds to  state  that.  In  point  of  tact,  it 
"never  did  refuse  to  charge  on  the  points 
stated,  and  ft  felt  satisfied  that,  in  the 
charge  given  to  the  Jury,  ampin  and  suffi- 
cient InstructlonB  had  been  given  on  all 
laws  relating  to  the  cause  on  trial. "  The 
court  had  specially  charged  the  Jury  In  re- 
lation to  declarations  and  contesslona  ot 
parties  Jointly  accused,  and  (under  tbe 
tacts  of  the  case)  bad.  In  so  many  words, 
instructed  them  that  tbe  declaration  of 
each  or  either,  as  to  the  commission  and 
perpetration  of  the  crime  charged,  was 
evidence  agiUnst  the  party  who  made  the 
declaration  or  conlMsion  alone,  etc.  Tbe 
Judge  thus  substantially  answered  tbe  ob- 
jections urged  by  counsel.  It  has  been 
held  that  **when  a  Judge  has  already 
charged  the  jury  on  a  given  matter,  and 
tbe  prisoner  among  his  requests  ot  charges 
made  thereafter  includes  the  matter  al- 
ready cliarged,  the  judge  may  well  refuse 
to  repeat  it."  State  v.  Boasso,  38  La. 
Ann.  S02.  Bat  It  is  the  contention  ol 
counsel  that  the  Judge  was  In  error  In 
Btatingtbat  he  bad.  In  substance, given  to 
tbe  Jury  tbe  charge  requested.  But,  on 
tbe  face  ot  the  bill  of  exceptions,  there  is 
nothing  to  show  whether  the  Judge  or 
counsel  Is  correct.  Counsel  of  defendants 
freely  admit  the  force  ot  the  rule,  by  us  re- 
peatedly announced,  tbat,  "In  considering 
bills  ot  exception  which  contain  conflicting 
recitals  by  counsel,  and  by  the  trial  Judge, 
[we}  will  be  guided  by  the  statements  of 
tbe  Judge."  State  v.  Waggoner,  89  La. 
Ann.  920,  8  Soutb.  Bep.  119;  State  v. 
Young,  40  La.  Ann.  483,  4  South.  Bep.  481. 
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4.  The  defendants*  couneel  filed  an  ex- 
tended motion  for  a  new  trial,  tbe  point 
of  which  is  that  the  JudRe  never  directed 
the  jury,  and  failed  to  glre  them  proper 
InstructloDB,  as  matter  of  fact,  in  reference 
to  the  teBtimony  addnced,  and  partlcnlnr- 
ly  with  reference  to  such  part  of  the  evi- 
denceas  is  covered  bythe bills ofexceptlons 
above  enumerated,  and  whereby  the  Jury 
may  have  been  nndnly  Influenced  against 
tbem.  Among  other  things  the  following 
are  apeclfled,  vis. :  (1)  That  the  Jury  were 
not  warned  to  disregard  the  alleged  dec- 
larations and  confessions  of  some  of  the 
accused  parties,  made  after  the  homicide 
had  been  committed,  and  the  Judge  did 
not.  In  the  presence  and  hearing  of  the 
jury,  limit  and  restrict  the  effect  otthe  evi- 
dence, as  he  assigned  in  the  bills  of  excep- 
tion; (2)  that,  in  point  of  fact,  the  Judge 
did  not  instruct  the  Iniy  as  requested  by 
them,  and  aa  set  out  in  their  bill  of  excep- 
tions wblch  Is  discnseed  in  paragraph  8, 
and  they  gave  weight  to,  and  considera- 
tion of,  illegal  erldaice,  which  influenced 
their  verdict.  The  motion  covers  the 
point  rcdeed  in  the  third  bill  of  exceptions, 
and  raises  thequestlon  of  factwhettaer  the 
Jud^e  in  reality  gave  the  requested  special 
charges.  On  the  trial  thereof  testimony 
was  introduced,  and  later  ahoB  a  Bwom 
copy  of  the  stenographic  report  made  of 
the  charge  actually  given  to  the  Jury,  and 
which  was  made  at  the  request  of  defend- 
ants* coonsel  at  the  time.  An  attentive 
perusal  of  it  discloses  the  tact  that  the 
judge  failed,  In  words  or  In  substance,  to 
charge  the  Jury  as  requested.  As  a  wit- 
ness, the  Judge  says:  "I  do  not  now  re- 
member whether  or  not,  when  the  excep- 
tions marked  *S' and  *8*  were  signed,  the 
Jury  were  still  in  their  room.  Since  hav- 
ing examined  the  notes  which  I  had  taken 
In  the  case  while  it  was  being  tried,  I  find 
that  the  special  charges  alluded  to  by 
counsel  In  bill  No.  4  were  not  given,  be- 
cause, in  the  rnliugs  made  at  the  time  in 
bills  2  and  8,  my  notes  Indicated  that  these 
reasons  had  already  been  stated.  **  From 
a  copy  of  the  stenographic  report  of  the 
charge,  and  the  Judge's  admission  as  a 
witness,  he  made  the  statement  quoted 
from  bin  of  exceptions,  under  a  misappre- 
hension of  fact  arising  from  his  accidental 
omission  to  follow  hla  notes,  in  giving  an 
oral  chaive  to  the  Jnry.  and  one  of  great 
length,  we  think  the  Jury  may  bave  been 
pr^udlced  thereby,  and  that  a  new  trial 
should  have  been  allowed  the  accused.  It 
is  therefore  ordered  and  decreed  that  the 
verdict  and  judgment  appealed  from  be  set 
aside,  and  the  cause  be  remanded  to  the 
lower  court,  to  be  therein  proceeded 
with  according  to  law  and  the  views  here- 
in expressed. 

BsxAtTX,  J.,  haTing  been  of  connml,  re- 
coMB  himself. 


Statb  v.  Akdebbon  et  aL 

(Acpremc  Court  of  LavMma.  Vxr  6^  1890. 
«  La.  Ann.) 

^>T-™**-  Law— Appbai. — Bsvixw — Bnnsvo»- 
Btll  or  BxoBFnom. 
1.  An  HCQsed  has  a  right  to  have  testlBiony 
EBdnoed  to  writing,  in  exoeptioiisl  omob,  to  es- 


tabllsh  mmterial  tacts,  toachlog  which  there  exists 
a  dUtercnce  ef  oplnloii  hetween  the  Judge  and  him- 
self, wblch  womd  have  disotosed  a  condition  of 
tbinn  favorable  to  the  accused,  and  assisted  him 
in  bb  efforts  for  an  aogaittal. 

3.  A  bill  of  exceptions  taken  to  the  refosal  of 
the  trial  judge  to  oanse  SQch  writing  to  be  talran 
down  cannot  be  susb^ned  where  it  does  not  show 
the  nature  and  subetance  of  the  testimooy;  that 
there  existed  a  diflerence  between  the  accused  and 
the  judffe ;  that  the  testimony  was  Illegally  admit- 
ted, Bod  was  insufficient  to  serve  as  a  foundation 
for  the  introduction  of  proof  of  volantary  declara- 
tions; and  that,  had  Uie  testimoDV  been  writtM 
down,  it  would  ban  staown  that  the  deolaratloiia 
ought  not  to  have  been  received,  and  that  bv  Its 
not  being  thna  taken  the  aoeused  has  soatalned 
reid  injury. 

8.  A  motion  in  arrest,  based  on  the  insuffloleii- 
ay  of  the  description  of  part  of  the  goods  alleged 
to  have  been  stolen.  In  an  information  for  larceny, 
comes  too  late  after  trial  and  ooavlctlon.  Bven  if 
tiie  description  was  defective,  it  would  he  no  re^ 
son  to  q,uaBh  the  entire  information  where  it  ooik* 
tains  another  good  count,  descriptive  of  other  ob- 
jects said  to  have  been  stolen. 

4.  A  bill  of  exceptions  to  the  overraUog  of  » 
motion  in  arrest  Is  a  superfluity. 

iSyllabtiS  by  the  Court.) 

Appeal  from  district  coart,  parish  oi  St. 

Landry:  Lewis,  Judge. 

E.  P.  Ve^lB  and  Vb&a.  W.  Da  Roy,  for 
appellant.  Tbe  Attorn^  General,  lor  Uw 
State. 

Bbbuudez,O.J.  AnderBon  appeals  from 
a  Judgment  sentencing  him  tu  bard  labor 
for  18  months  on  a  conviction  for  larceny. 
The  record  contains  a  bill  of  exception  to 
the  refusal  of  tbe  trial  Judge  to  have  cer- 
tain testimony  reduced  to  writing,  a  mo- 
tion in  arrest,  and  another  bill  to  the 
overruling    such  motion, 

1.  The  fltBt  bill  recltefl"  that,  on  the  trial 
of  this  proBeeutlon  on  its  merits,  the  state 
was  proceeding  to  offer  evidence  to  lay  tbe 
basis  for  the  Introduction  In  evidence  of 
voluntary  declarations  of  the  accused, 
when  the  accused  asked  the  coort  to  r^ 
duce  the  said  evidence  to  lay  a  baslB  to 
writing,  Inasmuch  as  this  waa  a  question 
of  blended  law  and  facts  reviewable  by 
the  snpremecoart,  and  Inasmuch  as  the  ac- 
cused wished  to  have  the  question  re- 
viewed by  the  supreme  court,  which  coald 
only  be  done  by  writing  down  said  evi- 
dence to  lay  a  basis  for  the  Introduction 
of  voluntary  declarations ;  but  the  court 
refused  to  reduce  the  same  to  writing,  and 
proceeded  and  admitted  the  said  declara- 
tions of  accused.  To  which  ruling,**  etc. 
In  support  of  this  position  the  decision  in 
State  V.  Seiley,  41  La.  Ann.  143,  6  South. 
Bep.  571,  Is  Invoked.  The  right  of  the  ac- 
cused to  have  testimony  reduced  to  writ- 
ing in  exceptional  cases  was  there,  it  is 
true,  recognised,  but  for  the  solepurpoeeof 
establlBl^g  material  facta  in  caaes  in 
which  a  dinerence  of  opinion  aa  to  such 
facts  exist  between  Judge  and  accused,  and 
In  which,  bad  the  testimony  been  thus  re- 
duced, it  would  have  disclosed  a  state  of 
facts  favorable  to  the  accused,  and  assist- 
ed him  in  his  efforts  for  an  acquittal.  In 
the  present  instance  theblll  doesnotshow. 
as  it  ought,  the  nature  and  substance  of 
the  testimony,  whether  there  existed  any 
dUference  between  Jndge  and  accused  or 
counsel;  that  It  was  itlegallyrectived,and 
was  insufflctoit  to  serve  as  a  loondatlon; 
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and  that,  had  the  testlinony  been  tbns 
taken  down,  it  would  have  shriwn  that 
the  voluntary  declarationB  ahonld  not 
have  been  received,  and  that,  by  Ite  not 
being  BO  reduced  to  writing,  accused  has 
sustained  great  and  lireparable  Injury* 
The  bill  cannot,  tiierefore,  be  considered 
well  founded. 

2.  The  motion  In  arrest  of  Judgment 
charges  "that  the  Indictment  c^alnet  him 
[accused]  Is  insufficient,  defective,  and  null, 
In  tills:  that  It  does  not  describe  all  the 
goods  alleged  to  have  been  stolen  with 
legal  certainty;  that  part  of  the  count 
charging  the  stealing  "other  tblnn  of 
the  goods  and  (battels  of  Joseph  r<anary,  ** 
being  a  component  part  of  the  cbaiye.  Is 
too  vague  and  Indefinite,  and  does  not 
enable  the  defendant,  In  case  ot  acquittal 
or  conviction,  to  plead  the  same  to  a  sub- 
sequent Indictment  relating  to  the  same 
property."  If  the  information  was  de- 
fective in  not  specially  describing  the 
"other things,**  the  accused  should  have 
demanded  beforetrlal  a  bill  of  );»artlcalars, 
or  objected  to  the  admission  of  proof  when 
offered,  during  trial,  to  show  what  those 
"other  things"  consisted  in.  After  taking 
the  chances  of  a  trial  without  any  com- 
plaint on  that  score,  his  attack  comes  too 
late.  Even  it  he  were  In  time,  it  is  more 
than  questionable  whether  the  objection 
could  prevail  against  an  Information 
which  contains  a  sufficient  description  of 
other  goods  and  effects  alleged  to  have 
been  stolen.  State  r.  Laontf.  87  La.  Ann. 
866. 

8.  The  bill  ot  exception  taken  to  the 
overmllng  ot  the  motion  in  arrest  is  a  re- 
dundance. Thedecree  denylogthe  motion 
Is  of  record.  Bills  ot  exceptions  are  de- 
signed to  put  ot  record  matters  which 
without  them  would  not  appear.  Consid- 
ering that  the  motion  In  arrest  was  prop- 
erly set  aside,  It  Is  unneoessaiy  to  notice 
this  bin  further. 

Jndgment  affirmed. 


PssTS  T.  St.  Charles  St.  B.  Co. 

(Bwpreme  Court  of  Louisiana.  Ma j  6, 1890. 
^  La.  Aon.) 

Btbbbt  Bailwatb— Pbbbokixi  IXJUHiu  Kbo- 

UOBNOB— EVIDSMOS. 
1.  The  failure  to  examine  witnesses  who  are 
employes  will  not  jostlfy  the  applicatioQ  of  the 
presumptloD  of  negligence,  unless,  as  in  the  case 
oi  Day  V.  Railroad  Co.,  85  La.  Ann.  dB4,  they  were 

E resent,  or  It  be  made  evident  that  they  had 
nowledge  which  the  employer  desired  to  conceaL 
S.  The  duty  of  municipal  corporations  is  only 
to  see  that  Its  sidewalks  are  safe  Cor  persons  ezer- 
ciaiDg  ordinary  care  and  prudenoai 
(SvIIohue  2^  the  Court) 

HarT^- H.  Ha//,  for  appellant.  B.K.  Milt- 
er and  James  Timony,  for  appellee. 

Brbaux.J.  Appealtrom  the  civil  district 
court,  parish  ot  Orleans.  Plaintiff  alleges 
that  Bhe  was  Injured  on  the  night  of  the 
26th  of  November  last,  between  the  hours 
ot  8  and  U  o'clock,  by  a  tail  occasioned  by 
a  plank  nailed  on  a  bridge  at  the  intersec- 
tion of  Baronne  street  by  Eaterpe  street ; 
lAat  in  the  fall  she  broke  her  left  arm  be- 
tween the  elbow  and  the  wrist,  and  that 
she  was  bruised  on  her  side  and  hl[Wi  that 


she  suffered  pains,  mental  and  physical, 
and  was  confined  to  her  house  about  on» 
month,  under  medical  treatment.  She 
claims  damages  In  the  sum  ot  $10,000.  The 
answer  is  a  general  denial.  The  case  was 
tried  by  a  Jury,  and  a  verdict  was  rsndered 
in  tavorof  the  plaintiff  for  the  sum  of  %'lSSi. 
From  the  Judi^ent  thedetendant  api>eals. 
The  tacts  are  that  plaintiff,  who  is  about 
45  years  ot  age,  and  who  was  at  the  time 
In  the  enjoyment  of  good  health,  received 
injury  In  a  tall  cansed  by  stumbling 
against  a  plank  nailed  on  a  bridge,  which 
the  defendant  company  obligated  Itself  to 
keep  In  good  rq;>air  In  a  contract  dated 
the  nth  day  ol  April,  IWl.  On  the  12th 
day  ot  December  last  she  notified  the  com- 
pany ot  the  accident,  and  of  the  amount 
she  claims.  There  are  two  parallel  bridges 
over  the  gutters  crossing  Baronne  street 
from  the  sidewalks  to  the  railroad  bed. 
The  gutters  covered  by  these  bridges  are 
the  continuation  on  Baronne  street, ot  the 
gutters  on  each  side  ot  Eaterpe  street. 
The  plaintiff  nearly  always  passes  on  the 
lower  side  ot  Euterpe  street.  On  the  night 
ot  the  26th  of  November  last  she  passed  on 
the  upper  side,  and  was  crossing  the  upper 
bridge  on  Baronne  street,  when  she  stum- 
bled and  tell.  The  plank  against  which  she 
■tambled  and  tell  was  abont  three  feet 
and  a  half  In  length,  ten  inches  wide,  and 
abont  two  Inches  in  thickness.  The  plaln- 
tltt,  as  a  witness,  was  questioned  wlui  ref- 
erence to  the  accident.  She  was  alone  at 
the  time.  She  stated  that  she  tell  on  her 
arm.  After  the  fall  she  rose  hastily,  and 
went  on  to  where  she  intended  to  go.  At 
the  time  she  did  not  know  that  her  arm 
was  broken.  The  witness  also  testifies 
that  there  was  an  electric  light  burning 
brightly  at  the  comer  ot  the  street  near 
which  she  fell.  She  further  testifies  that 
she  had  seen  planks  nailed  on  other 
bridges,  as  this  was;  that  It  she  looked 
she  could  have  seen  the  plank;  and  adds: 
"I  wouldn't  have  stumbled  against  it:  I 
didn't  want  to  tall. "  Two  days  alter  the 
accident,  she  called  In  a  physician,  and 
vras  informed  by  him  that  her  arm  was 
fractured.  II  Is  not  proven  by  whom  the 
plank  had  been  nailed  to  the  bridge.  It 
was  put  tbero  to  cover  a  crack  on  this 
bridge.  Most  ot  it  had  been  worn  down 
by  the  wheels  of  passing  carte  and  car- 
riages, to  nearly  the  level  ot  the  bridge; 
that  part  nn  which  olalntlff  BtumbTed 
was  two  Inches  and  ona«lxteenth  above 
its  level. 

Counsel  tor  plaintiff  requested  the  court 
to  charge  that  the  failure  ot  the  defendant 
to  call  in  their  employes  fto  whom  were 
I>ereonally  Intrusted  the  repairs  of  the 
bridge)  as  witnesses  was  evidence  ot  the 
act  ot  negligence  charged  against  the  de- 
fendant. This  charge  was  asked  on  the 
anthortty  of  Day  v.  Railroad  Co.,  85  La. 
Ann.  694.  The  pKsident  of  the  company, 
who  is  also  the  superintendent,  testified 
that  he  made  efforts  to  ascertain  who  had 
nailed  that  plank,  and  could  not  find  out 
who  had  pat  It  there.  We  will  first  pass 
upon  the  refusal  to  charge  as  requested. 
In  the  case  cited  as  authority  it  is  said 
by  the  court  that  the  conclusion  was  for- 
tified by  "Uie  failure  ot  the  defendant  to  In- 
troduce the  testimony  of  any  ot  the  em- 
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ployes  on  the  train  when  the  accident  hap* 
I>ened.  Tn  anpi>ort  of  this  proposition,  the 
following  trom  Thomiison  on  Nei^llgence 
(rulume  1,  p.  514)  Is  rt-ferred  toand  accept- 
ed as  nn  approved  authority  by  the  court 
-  In  that  case:  "An  absence,  trom  the  trial, 
of  the  employes  of  defendant  who  were  on 
the  cam  and  present  at  the  time  of  the  ae- 
cldent,  and  were  witnesses  of  the  Injnry, 
,  ralees  a  etronfir  presumption  of  negligence 
against  the  company. "  The  caee  at  barls 
not  similar.  It  la  not  shown  that  the  em- 
ployes knew  who  nailed  this  plank;  that 
they  hod  anything  to  do  with  it.  Inquiry 
was  made  by  the  prlndpal  office  of  the 
eoinpany  with  reference  to  the  plank.  He 
did  not  ascertain,  he  testifies,  that  the  em- 
ployes knew  anything  about  It.  While 
niHiiiclnal  corporations,  and  all  those  in- 
trusted with  the  keeping  of  bridges  in  good 
repair,  shoold  be  active  and  exceptionally 
careful  In  the  performance  of  that  work, 
on  the  other  hand,  those  who  cross  these 
bridges  are  not  entirely  relieved  from  the 
neces^ty  of  exeicMng  some  little  care 
and  of  gtrlng  some  attention  to  tholr 
steps.  Damages  cannot  be  recovered  for 
all  injaries  received.  If,  In  the  haste  of  the 
moment,  or  while  the  attention  is  entirely 
absorbed  In  thought,  to  an  unfortuuBte 
pedentrian  the  fall  Is  not  (Uways  exclu- 
sively due  to  theonevoi  surface.  Uostofns 
are  prone  to  toilet  that  sidewalks  and 
bridges  are  not  always  level,  and  have 
■oniedmes  suffered  severely  on  account  of 
Inattention  or  forgetfnlness,  without  the 
possibility  of  recovering  damages.  Plain- 
tiff was  not  ordtnaHly  careful  In  crossing 
this  bridge.  There  was  a  bright  light 
near.  She  admits  that  ehebad  seen  planks 
before  on  other  bridges  nailed  as  this  was ; 
that  it  she  had  looked  she  could  have  seen 
It.  The  plank  wan  not  of  extraordinary 
thickness,  and  was  securely  nailed  on  the 
bridge.  It  is  not  shown  by  whom  it  was 
put  on,  or  that  the  defendant  company 
had  notice  of  the  condition  of  this  bridge, 
or  that  any  complaint  was  made  prior  to 
the  accldmt,  or  that  the  crossing  was  at 
all  hazardous.  When  the  plaintiff,  recall- 
ing doubtless  the  pain  she  endored,  sadly 
says,  "I  wouldn't  have  stumbled  against 
it;  I  didn't  want  to  fall, '■—there  is  great 
sincerity  In  her  words,  and  they  naturally 
awaken  a  sentiment  of  kindness  and  sym- 
pathy, but  they  cannot  serve  to  maintain 
precedents.  It  is  not  possihle  justly  to 
clinree  to  the  defendant  that  to  which 

1>lalntlff*s  own  sad  fate  contributed,  at 
east  in  part.  To  hold  for  plaintiff  would 
be,  in  effect,  to  decide  that  whenever  an  ac- 
cident occurs  on  uneven  sidewalks,  or  In 
crossing  biidgee  not  level,  without  regard 
to  the  lack  ol  care,  damages  can  be  recov- 
ei'ed.  It  would  be  to  decree,  in  effect  at 
least,  that  all  bridges  and  sidewalks 
should  be  level,  and  that  nothing  about 
them  should  be  In  the  leant  rugged  or  un- 
even. However  desirable  it  may  be  that 
all  the  streets  be  level.  It  is  not  a  possibil- 
ity. The  regretable  accident  is  not  onefor 
which  the  defendant  can  be  held  In  dam- 
ages. Tlie  duty  of  municipal  corporations 
Is  only  to  see  that  Its  sidewalks  are  safe 
for  persons  exerdalng  ordinary-  care  and 
prndence.  8  Dill.  Mun.  Corp.  §  lOlfi.  It  is 
therefore  ordered,  adjudged,  and  decreed 
T.7so.no.2^--44 


that  the  verdict  be  set  aside,  and  that  the 
Judgment  appealed  trom  be  annulled  and 
reversed,  and  that  there  be  Judgment  re- 
jecting plaintiff's  demand,  with  coats  in 
both  courts. 


Thbobamw,  Tax  Collector,  v.  Conheb. 

{Suprema  Court  of  LouSaiana.  June  18, 18W. 
&  La.  Ann.) 

CoNBTmmoJTAL  Law—Taxatioit— LicmanB— 
Master  Boildbrs. 

1.  BectloD  12  of  Act  101  of  1880,  the  lionse  Uw 
of  that  year,  which  provides  an  annual  license  for 
every  indivMoal  carryiog  cm  the  bosloess  or  pro- 
fessioa  ol  master  builder,  or  mechanic  wbo  em- 
ploys assistance,  does  not  contravene  the  provis- 
ions of  article  BOSof  the  constitution,  which  ex- 
empts from  the  payment  of  a  license  tax  those  who 
are  employed  in  mechanical  pursuits. 

2.  Thelaw  imposes  a  lioecse  on  those  persons 
who  oany  on  any  of  the  bastaesses,  oallfngs,  or 
professioDs  therein  enumerated,  such  as  coQtracfe- 
ors,  master  builders,  and  the  like,  and  the  oonstl- 
tutiou  exempts  those  persons  who  sre  «»"g^g«^<  la 
mechanical  or  manual  labor. 

(SyUdbm  by  As  Court) 

Appeal  from  magistrate's  court,  parish 
of  Ouachita. 

fioA£2ier(j(Z.ffinJt/j3,forappellant.  Tltom- 
asO.Beatoo,  for  appellee. 

Watkinb.  J.  The  tax  collector  proceed- 
ed by  rule  ob  the  d^endant  to  compel  him 
to  abow  cause  why  he  should  not  pay 
licenaelor  pursuing  "the  business  of  con- 
tractor, or  mechanic  employing  assist- 
ance. "  For  answer  to  the  rule,  defendant 
denies  owing  the  license  demanded,  and 
avers  that  so  much  of  section  12  of  Act  101 
of  1886  as  authorises  the  collection  of  an- 
nual licenses  of  f  26  from  every  individual 
carrying  on  the  business  of  roaster  builder* 
or  "  mechanic  who  employs  assistance,  **  is 
null  and  void  because  It  Is  in  contraven- 
tion of  the  2oeth  article  of  the  constlta- 
tlon,  which  exempts  persons  engaged  "in 
mechanical  pursuits  from  payment  of 
such  license.  The  magistrate  made  the 
rule  absolute,  and  condemned  the  defend- 
ant to  pay  the  license  demanded,  and  he 
has  appealed. 

The  defendant's  counsel  cite  and  rdy 
upon  our  decision  In  City  of  New  Orleans 
V.  Bayley,  85  La.  Ann.  545,  as  being  con- 
clusive of  the  question  in  his  favor.  In 
that  rase  we  had  under  consideration  and 
construed  the  provisions  of  section  12  of 
Act  118  of  ISSO,  it  being  the  license  law  of 
that  year  enacted  in  pursuance  ol  articles 
206  and  207  of  the  ctmstJtutlon,  and  also  a 
city  ordinance  providing  a  similar  license 
for  the  mnnlclpaUty.  In  the  course  o! 
that  opinion  we  said :  "The  defendant  is 
a  plasterer,  works  at  his  trade  with  his 
own  hands,  and,  when  executing  a  lai^r 
contract  than  he  can  conveniently  do  him- 
self, employs  other  plasterei-s  to  assist 
him.  Manifestly  he  la  engaged  In  a  me- 
chanical pursuit.  The  employment  of  as- 
alatance  In  his  occupation  does  not  alter 
the  nature  of  hla  occupation.  The  consti- 
tution exempted  those  engaged  in  mechan- 
ical pursuits  from  the  payment  of  license 
upon  their  trades."  It  then  held  that  the 
license  law  of  the  state,  and  the  license  or- 
dlnanre  of  tlie  city  enacted  In pursuance 
thereof,  ware  both  ?r@efC?|te 
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superior  law  had  already  prohibited  that 
kind  of  busioees  from  haing  taxed,  and 
therefore  the  leglslatare  was  without  au- 
thority to  Impose  a  tax  upon  It.  Much 
more  wae  the  city  without  authority." 

Undoubtedly  that  opinion  ia  correct,  for 
Bayley  was  a  plasterer,  and  worked  at  his 
trade  with  hla  own  hands.  When  he  had 
a  larger  contract  than  be  could  conven- 
iently perform  hlmadf,  he  employed  other 
plasterers  to  assist  blm.  Manifestly  he 
wa^j  engaged  in  a  mechanical  pursuit, 
such  as  is  contemplated  in  the  constitu- 
tional exemption.  But  we  feel  quite  sure 
that  it  was  not  the  intention  of  the  fram* 
era  of  the  constitutional  article  to  exempt 
persons  carrying  on  the  business  in  which 
tbe  defendant  is  engaged,  and  we  are 
equally  certain  that  the  If^islataredld  not 
BO  constrne  its  provlaions;  for,  notwith- 
standing the  Interpretation  placed  by  this 
court  upon  the  provisions  of  the  license 
act  of  ISSO,  the  identical  provisions  there- 
of arefound  incorporated  In  thellcenselaw 
under  consideration.  The  act  declares 
"  that  the  annual  license  •  •  •  forevery 
Individual,  or  company  carrying  on  tbe 
protssaton  or  bnalness  of  *  *  *  agency 
for  steam-boata,  •  *  •  draylnff,  truck- 
ing, keeping  cabs  or  carriages,  horses  for 
hire,  owners  or  lessees  of  toll-bridges  and 
ferries,  and  master  builder,  stevedore,  and 
mechanic  who  employs  assistance,  *  *  * 
shall  be,"  etc.   (Italics  ours.) 

The  statute  places  each  and  every  one  of 
these  avocations  or  employments  In  tbe 
category  of  "  business  or  profession.  **  Ar- 
ticle 206  of  the  constitution  declares  that 
"all  persons,  associations  of  persons,  and 
corporations  pursuing  any  trade,  profes- 
Bion,  business,  or  callinfc,  may  be  rendered 
liable  to  such  [license,]  tax,  except  clerks, 
laborers,  clergymen,  school-teachers,  tliose 
enrageil  in  mecbanfeal,agricuHnr&l,  bortt- 
cultural,  and  mining parsulta,"  etc.  (Ital< 
Ics  ours.) 

This  language  Justifies  the  distinction 
which  the  stdtate  has  made.  It  Justifles 
a  license  tax  being  Imposed  on  such  per- 
sons as  pursue  any. of  the  professions,  bus- 
inesses, or  callings  which  are  enumerated 
therein,  and  tbe  exemption  from  such  tax 
of  those  who  are  eog^ed  as  clerks  or  la- 
borers, and  those  engaged  In  mechanical 

gUTSults,  etc.  So  It  mtiy  be  that  a  master 
nllder  or  contractor,  wha  employs  work- 
men or  assistants,  is  liable  to  this  license 
tax;  and  at  the  same,  a  clerk,  laborer,  or 
one  engaged  in  a  mechanical  or  agricult- 
ural pursuit,  who  employs  other  laborers 
or  mechanics  to  assist  blm,  is  exempt 
therefrom.  The  qnestlon  turns  upon  the 
character  of  the  avocation  or  employ- 
ment, and  not  upou  the  fact  of  assistance 
being  empluyed.  A  "mechanic,"  accord- 
ing to  Worcester,  is  one  employed  In  me- 
chanical or  manual  labor;  and  "mechanic- 
al" is  defined  to  be"employment  in  manu- 
al labor. "  Taking  the  phrase  "engaged  In 
mechanical  pursuits"  according  to  these 
definitions,  and  it  Is  clear  that  the  framers 
oT  theconstitutlonal  article  intended  to  re- 
lieve from  license  those  perpons  who  are 
engaged,  from  day  tu  duy.  In  the  perform- 
ance of  manual  labor  in  mechanical  or  ag- 
ricultural pursuits;  and  that  the  master 
builders  and  contractors,  who  employ  otb* 


ers  to  do  the  work  which  they  merely  sn- 
perintend,  should,  like  other  protessioaal 
men,  pay  the  license  tax.  It  appeatsfrom 
the  evidence  In  this  case  that  "Uie  defend- 
ant Is  a  brick  mason,  but  has  not  followed 
tbe  manual  duties  of  that  occupation  for 
many  years ;  that  he  makes  contracts  for 
the  erection  and  contraction  of  brick  edi- 
fices, tbe  bnildlDK  of  which  he  supervises, 
while  tbe  mechanical  labor  of  laying  the 
bricks  Is  performed  by  employes  of  bis  ' 
own,  or  those  of  the  person  for  whom  tbs 
contract  Is  taken.  The  defendant  is  also  a 
manufacturer  of  brick,  and  he  makes  con- 
tracts to  place  them  In  the  walls  of  build- 
ings, at  a  fixed  price  per  thousand.  In 
such  case,  he  employs  brick-layera  to  do 
the  mechanical  part  of  the  work,  and  he 
superlntraidi  tbe  constroetlonof  tbe  build- 
ing. Two  of  the  witnesses  state  that  the 
"defendant  has  been  a  contractor  for  the 
brick-work  of  many  buildings  constructed 
In  the  city  of  Monroe  during  tbe  past  fif- 
teen years;"  and  he  "has  not  performed 
any  regular  manual  labor,lnlaylDK bricks, 
In  tbe  erection  of  these  buildings.  He  has 
contracted  for  the  brick-work,  or  super- 
vised or  snperin  tended  it,  in  all  the  cases 
referred  to.^  It  Is  ahowii  that  def^dant 
has,  within  the  past  16  years,  occasion- 
ally laid  bricks  In  order  to  exhibit  hla  own 
skill,  or  to  direct  others. 

Thedefendantls  a  contractor,  or  master 
mechanic,  ur  buUder,  who  employs  other 
persons  to  do  the  work  which  he  anperln- 
tends.  Unlike  Bayley,  he  does  not  "work 
at  bis  trade  with  his  own  bands,*  nor 
does  he  engage  others  to  assist  him. 
Those  whom  heemploya  perform  tbe  work 
with  their  hands,  and  he  superintends 
them  merely.  The  statute  which  snhjecta 
persons  pursuing  such  avocation  as  de- 
fendants to  a  license  tax  Is  not  unconsti- 
tutional, and  he  la  liable  for  Its  payment. 

Judgment  affirmed. 


State  v.  Guillort. 

(Svpreme  Court  of  LauiBianeu  Uaj  18l  1880. 
43  La.  Ann.) 

KfTSDnBr-VEBDioT— Assault  witb  iHTmn  to 

Kill— Appbau 
1.  The  chsKe  In  sn  Indiotmeiit,  and  not  tiie 
verdict  of  the  jnry  or  jadgment  at  the  court,  de> 

tensiaea  tbe  right  of  appeal. 

3.  Under  an  lodictment  for  mnrder,  a  verdiot 
of  "guilty  of  an  asaaoltwlth  the  intent  to  kiU"i8 
not  respoQslTO  to  the  charge  in  tbeladictment,  and 
the  variance  1b  fatal. 

S.  The  two  offeoBes  are  separate  and  diaUnet 
orime&,which  could  not  be  joined  In  the  BBins  count 
In  the  indictment.  • 
{Syllabus  by  the  Cmirt.) 

Appeal  from  district  court,  pariah  of  St. 
Landry;  Lewis,  Judge. 

Tbe  Attorney  General,  for  the  State. 
E.  P.  VeaMie  and  Cbaa.  N.  Dakox*  for  ap- 
pellant. 

McEnerv,  J.  The  defendant  was  in- 
dicted for  murder,  and  convicted  of  an  as- 
sault with  Intent  to  kill,  and  sentenced  to 
pay  a  fine  of  flOO,  and  to  be  impriaoned  in 
the  parish  jail  for  six  months.  From  thla 
judgment,  be  has  appealed. 

MOTION  TO  DISMISS. 

The  motion  to  dismiss  the  appeal  la  based 
on  the  fact  that,  the  fine , Imposed  ^doea  not 
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exceed  9S00.  The  offense  charged  In  the 
Indictment  is  punishable  with  death  or 
hard  labor.  Thle  queetlon  of  JuriBdIctlon 
under  article  81  of  the  constitution  ol  1879 
wae  elaborately  reviewed  in  the  case  of 
State  T.  Judge,  33  La.  Ann.  1227.  The  in- 
terpretation of  the  article  was  that  "un- 
der the  present  canstltutlon  the  accnsed, 
in  criminal  cases  In  which  the  punishment 
of  death  or  Imprisonment  at  hard  labor 
may  be  Inflicted,  is  entitled  to  an  appeal 
to  this  court  whether  the  verdict  of  the 
Jury,  or  Judgment  of  the  lower  court,  is  or 
not  for  a  lee«er  punishment. "  Thin  has 
been  afflrined  In  several  cases.  State  v. 
Williams. 87 La.  Ann.  200;  State  v.  Tavlor, 
34  La.  Ann.  978.  The  motion  to  dlsmlBS  is 
therefore  denied. 

There  are  several  defenses  urged.  It  will 
be  neceasary  to  notice  only  the  exception 
to  the  judge's  charge  to  the  Jury,  and  the 
motion  in  arrest  of  Judgment.  They  will 
be  considered  together,  as  the  verdict 
was  in  act*ordance  wltii  that  portion  of 
the  chaise  excepted  to.  The  Indictment 
charged  murder.  The  verdict  was,  guilty 
of  an  assault  with  intent  to  kill.  The  mo- 
tion In  arrest  of  judgment  is  that  no  such 
verdict  could  be  returned  on  the  Indict- 
ment. It  must  prevail.  The  two  offenses 
are  separate  and  distinct,  and  could  not 
be  included  in  the  same  count  in  an  Indict- 
ment. They  are  not  of  the  same  generic 
class,  and  the  lesser  Is  not  included  in  the 
greater.  The  verdict  was  not  responsive 
to  the  indictment.  State  v.  Pratt,  10  1a. 
Ann.  191;  State  v.  Murdoch,  85  La.  Ann. 
729;  State  V.  Day.  87  La.  Ann.  786;  State 
T. Oliver, 88  La.  Ann.  632.  Under  our  Jurls- 
pmdenoe,  on  an  indictment  for  murder  a 
verdict  for  only  one  crime  (manslaughter) 
of  a  less  grade  is  permitted.  Rev.  St.  g  785. 

Itis  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
avoided  and  amended;  and  It  Is  now  or- 
dered thatthe  rase  be  remanded  to  be  pro- 
ceeded with  according  to  law. 


State  ax  rel.  Johnson  v.  Citt  or  NKw 
Obleans  et  al, 

(Supreme  Court  ef  LouiakauL  An.,  1880.  41 
Xo.  Ann.) 

CtTT  CouKoni— Allowanob  or  Duuirsft— Rb- 

TIKW— In/ONCPPIOS  . 

1.  The  city  couocil  of  New  Orleans  has  tbe 
rlf  ht,  and  it  u  its  duty,  to  refuse  to  pass  an  ordi< 
nsDCQ  to  pay  claims  of  doubtfnl  valialty.  Its  de- 
cision, however,  i^  ^ot  flnaL  Tbe  creditor  has  the 
right  to  apply  to  the  courts  to  have  his  claim  Judi- 
olally  determined,  and  Its  payment  enforced,  if 
oozToct  and  valid. 

S.  Aniajanctiouoannotlssnewhentherelsno 
piimaiy  demand  in  aid  of  which  this  leonidary 
xetnedy  Is  invoked. 
{ayUabtu*  by  the  Cmnrtr 

Appeal  from  civil  district  court,  parish 
(rf  Orleans;  Rightor,  Judiee. 

Carleton  Hunt,  City  Atty.,  for  appellant. 
Braugbn,  Baek,DInkeIapiel  Hartjor  ap- 
pellee, 

MgEnbrt,  J.  The  relator  alleges  he  is 
the  holder  and  owner  of  certlBcates  for 
work  and  labor  done  In  the  pulice  and  im- 
provement departments  of  the  city  ol  New 
Orleans  for  over  f  2,000;  that  the  amounts 


due  him  are  for  services  rendered  in  said 
departments  during  the  monthp  ol  March 
and  April.  1888,  as  shown  by  the  rolls  ol 
B^d  months  for  said  departments;  tbathe 
is  the  transferee  of  the  claims  from  tbe 
beneficiaries;  and  that  he  acijulred  tbe 
same  In  due  course  of  buslnesa,  and  in  a 
manner  which  has  long  been  practiced 
with  the  approval  of  said  city.  The  trans- 
fers have  been  reglatei-ed,  as  required.  In 
the  office  of  thexomptroller.  The  city  re- 
fuses to  pass  the  required  ordluance  for 
the  payment  of  these  clains,  and  ailvgea 
that  they  are  not  due,  and  are  in  dispute. 
Payments  by  the  city  of  the  pay-rolls  In 
these  departments  have  been  made  of  sub- 
sequent months,  and  what  Is  known  as 
the  "  one-twelfth  rule'*  has  been  violated. 
For  these  reasons  relator  and  plaintiff 
fears  that  the  fund  oat  of  which  his  claims 
are  to  be  paid  will  be  destroyed,  and  he 
will  suffer  an  Irreparable  Injury,  as  his 
only  mode  of  payment  is  by  an  ordlnancse 
of  the  city  council  directing  the  payment 
of  his  claims  out  of  the  budget  appropria- 
tion tor  said  months  of  March  and  April. 
He  prays  for  a  writ  of  injunction,  as  fol- 
lows: "Tbata  writ  of  injunction  tssue.en- 
joining,  directing,  and  prohibiting  the 
said  city  of  New  Orleans,  throagh  tbe 
mayor  and  council  aforesaid,  from  pas^ 
ing  any  ordinance  directing  the  payment 
and  appropriation  of  the  lands  in  the  de- 
partment of  public  works  and  the  depart- 
ment of  police,  for  the  year  1888,  for  any 
months  subsequent  to  that  of  April  and 
March  aforesaid,  until  said  months  of 
April  and  March  have  been  paid,  or  an  or- 
dinance directing  a  payment  In  due  course 
passed;  and.  further,  that  an  injanctlon 
issue  prohlblthifirand  restraining  the  comp- 
troller of  said  city,  Otto  Thomas,  and  the 
city  treasurer,  J.  N.  Hardy,  from  auditing, 
warranting,  or  paying  any  ordinance 
passed  to  pay  appropriations  In  the  depart- 
ments of  public  works  or  police,  for  any 
tlmeormonth  subsequent  to  said  months  of 
March  and  April,  nnttl  said  months  of 
March  and  April  of  1888  are  fully  paid  and 
satisfied ;  and  petitioner  prays  that  said 
city  of  New  Orleans,  Its  mayor,  members 
of  the  council,  said  comptroller,  Otto 
Thomas,  and  said  treasurer,  J.  N.  Hardy, 
be  cited  to  appear  and  answer  this  peti- 
tion, and,  after  due  proceedings,  that 
said  writ  ol  wandamus  be  made  peremp- 
tory, and  tbe  injunction  perpetuated." 

The  mandamua  proceeding  has  been 
abandoned.  The  Judge  a  quo  refused  the 
prayer  for  an  Injunctliin,  and  from  this  or- 
der plaintiff  in  injunction  appealed.  The 
evidence  taken  and  Introduced  on  the  ap- 
plication lor  the  mandamus  is  'Offered  to 
support  the  plaintiff's  petition  fur  an  in- 
junction. Section  04  of  the  city  charter 
provides  that  the  estimate  for  the  city  ex- 
penses, known  as  the  '*Budget,"'*shall  be 
considered  as  the  appropriation  of  the 
amount  therein  stated,  for  tbe  purposes 
therein  stated;  and  the  comptroller  shall 
not  audit,  nor  ahall  the  treasurer  draw  or 
sign,  any  checks  upon  the  fiscal  agent 
therefor  of  any  claims,  unless  an  appropri- 
ation therefor  has  been  duly  made  in  ac- 
cordance with  this  act."  Acts  1SK2,  p.  35. 
The  amounts  Bet  apart  in  the  budget  for 
any  specific  purpose  «e^  to  fg^aJ^^J^ 
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cated  to  said  purpoee,  and  a  penalty  1b 
provided  tor  a  violation  of  tfala  law. 
When  debts  have  been  contracted  b7  the 
dty.by  its  direction  and  nnder  Its  anthor- 
Ity,  for  the  purposes  for  which  sold  appro- 
priation in  tbe  bndKet  la  made,  the  fund  so 
Ret  apart  remalnB  dedicated  to  that  pur- 
pose, and  the  creditors  have  a  right  to  be 
paid  out  of  that  fund.  This  la  undeniable. 
It  is  the  duty  of  the  council,  vpben  debts 
have  .3een  thus  legally  contracted,  to  pass 
the  reqolred  ordinance  for  their  payment 
oDt  of  the  tnnd  Bet  aside  for  this  purpose. 
In  thlB  respect,  tbe  council's  duty  la  minis- 
terial, and  not  legislative.  But  thla  daty 
does  not  compel  tbe  council  to  pay  claims 
against  which  there  Is  a  valid  objection. 
It  hep  the  right,  and  It  is  Its  duty  to  exer- 
cise riiia  right,  In  the  Interest  of  and  for 
the  protection  of  the  public,  to  refuiie  to 
pay  doubtful  claims.  Its  decision,  bow- 
ever,  la  not  final.  The  party  agnieved 
has  the  right  to  have  hlB  claim  Judicially 
determined,  and  Its  payment  enforced,  It 
correct,  by  appropriate  remedy.  No  un- 
conditional judgment  could  be  rendered 
against  the  city  on  the  claims  In  tbls  case, 
but.  un  a  proper  presentation  of  them, 
there  can  be  a  judicial  determination  as  to 
the  city's  liability,  and,  if  adversely  to  the 
city,  It  can  be  enforced.  The  petition  for 
the  injunction,  however,  does  not  disclose 
Hny  primary  demand  In  aid  of  which  the 
secondary  remedy  by  Injunction  Is  In 
voked.  The  city  Is  not  cited  to  answer 
any  demand  for  the  recognition  of  plaln- 
tUf's  cliilms,  but,  assuming  that  the  claims 
are  valid  and  exlBtlng  obligations  against 
the  city,  he  asks  tor  an  injunction  to 
restrain  the  city  indefinitely  from  doing 
and  performing  necessary  eu^ts  of  ad- 
ministration until  his  claims  are  paid. 
He  does  not  ask  that  the  city  shall 
perform  any  t>ct  In  aid  of  his  rights.  This 
important  primary  demand  Is  abandoned, 
and  the  injunction  must  fall,  as  there  is 
DO  demand  made  upon  the  city  to  perform 
any  act  In  aid  of  which  the  Injunction  la- 
Bued.  The  judgment  appealed  from  Is  al- 
flrmed,  with  costs. 


Sandehb  t.  Levi. 

(Supreme  Court  of  Louiatana.   May  19,  1890. 
42  La.  Ann.) 

BOAD  Taxes  — INCORPOKA.TIOH  or  Dhtbiot — Ex- 

EUPTIOKB. 

1.  Tbe  leRlsIature  of  tbe  state  Invests  the  po- 
lice jnries  of  parishes  witb  plenary  JurlBdiction 
over  public  roads,  and  expressly  authorizes  them 
to  exact  road  duly  from  "all  male"  ittlkabltsnto  not 
expressly  exempted. 

2.  Tbe  incorporation  into  a  town  of  a  certain 
district  of  tbe  parish  under  tbe  general  town  in- 
corporation law  does  not  exempt  the  inbabitanta 
of  such  town  from  road  duty,  Uk  absence  of  any 
law  granting  such  exemption. 

ISyUalma  by  the  Cou/rU) 

Cunningham  A  Tucker,  tor  appellant. 
D.  C.  Scarborough,  fur  appellee. 

Fbnnbb,  J.  Appeal  from  the  district 
court  for  the  parish  of  Natchitoches.  The 
only  question  Involved  In  this  case  la 
whether  the  inhabitants  of  an  incorpo- 
rated town  are  liable  to  public  road  duty 
under  ordinances  of  tbe  police  jury  of  the 


parish  In  which  the  town  Is  situated.  We 
have  held  that,  under  the  legislation  of  the 
state, "  police  Jurors  are  clothed  witb  ple- 
nary and  exduBive  power  to  reKalateby 
ordinances  the  manner  of  making  and  re- 
pairing public  roads  In  their  respective 
pariabeB."  Barrow  v.  Ilepler,  &4  La.  Ann. 
362;  St.  Landry  V.  Stout,  32  La.  Ann.  1278. 
Act  112  of  1860,  authorizes  police  Juries  to 
"appoint  overseers  of  highways  or  roa<is. 
who  are  to  summon  all  male  persons  from 
the  age  ol  16  to  60,  (except  mlnlaters  uf  the 
gospel  and  such  other  persons  as  are  or 
shall  be  exempt,)  *  *  *  to  work  on 
the  public  roads, "and  aothorises  Inflic- 
tion of  penalties  for  failure  or  refusal  to 
work.  Defendant  does  not  deny  that  be 
was  liable  to  said  duty  up  to  the  year 
1888,  when,  under  the  general  town  Incor- 
poration act  No.  49  of  1882,  the  Inhabit- 
ants of  a  certain  portion  <rf  the  peuiab  ov^ 
ganised  themselves  Into  a  corporated 
town  called  "Provencal."  He  claims  that 
tbls  fact  operates  an  exemption  of  himself 
and  hia  fellow  townsmen  from  road  duty. 
Why  ?  Nothing  in  tbe  act  authorising  tbe 
organisation  of  town  expresses,  or  even 
hints  at,  such  an  exemption.  No  one  will 
dispute  that  the  granting  or.refusing  of 
such  exemption  was  clearly  within  the 
legislative  power,  and  a  matter  of  l^sla- 
tlve  option.  The  act  112  of  1880  expressed 
the  legislative  will  authorising  the  police 
Jury  to  requlresueh  service  from^all  male" 
Inhabitants  of  tbe  parish,  and  defenduit 
Is  such  an  Inhabitant.  Tbls  act  has  nevw 
been  repealed»and  thetown  Incorporation 
act  contains  nothing  inconsistent  with  it. 
It  Is  well  settled  that  the  property  and 
inhabitants  of  an  incorporated  town  re- 
main subject  to  property  and  license  taxa- 
tion by  tbe  police  Jury  of  the  parish .  unleaa 
specially  exempted  by  the  legislature. 
Iberia  v,  Cblapella,  80  La.  Ann.  1143.  The 
same  principle  must  apply  to  road  duty, 
which,  though  not  a  tax,  Is  a  forced  con- 
tribution subject  to  legislative  del^atton. 
The  public  roadB  of  a  pariah  are  matters 
of  concern  to  all  the  InhabitantB  of  a  par- 
ish, wherever  they  reside.  Whatever  may- 
be said  of  the  policy  or  justice  of  such  ex- 
actions from  Inhabitants  of  Incorporated 
towns,  we  can  look  only  to  the  law  of  tbe 
case.  We  have  carefully  examined  the  va- 
rious authorities  cited  by  counsel  for  de- 
fendant, but  do  not  find  them  applicable 
to  this  case.  The  right  here  recognlBed 
conflicts  in  no  manner  with  the  town's 
exclusive  control  of  Its  ewn  streets  and 
highways,  nnr  with  any  other  of  Its  prop- 
er municipal  privileges.  Judgment  af- 
firmed. 


Succession  of  Rookbs. 

(Supreme  Court  cf  Louisiana.  Atall,  18S9. 
41  La.  Ann.) 

SuCCB8BORS-~BBTTI.KnNT — ^PATlCXjrt  Or  DSXASBS. 

1.  A  12-months  bond,  whloh  operates  as  a  ven- 
dor's privilege,  must,  in  tbe  setUemect  of  a  suo- 
cessiOD,  be  paid  by  preference  and  priority  over 
all  other  privileges  except  tbe  expenses  for  the 
sale  of  the  property,  affixing  seals,  and  other  ex- 
penees  necessary  to  the  sale  of  the  property. 

3.  A  privilege  for  supplies  can  only  be  enforced 
on  the  crop  for  whiob  Ibey  were  furnished. 

S.  An  administrator  who  sues  tbe  Bucoesslos 
Ita  a  debt  due  to  himself,  and  eites  bioiself  as  ad- 
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minlstrator,  cannot,  hv  snch  *  proceeding,  oon- 
dnde  the  creditors  of  toe  Bucceselon  bjr  tbe  jodg- 
meot  rendered  In  the  case.  The  oreditora.  by  op- 
position to  hie  account,  can  inquire  Into  hla  elafm 
«s  though  no  judgment  had  been  rendered. 

4.  An  adminiitrator  who  claims  a  prirllege  on 
personal  property  of  the  succession,  and  sells  the 
real  estate  and  personal  property  in  Dulk,  without 
separate  appraisement,  loses  his  prlTllege. 

ISultabus  by  the  Court.) 

Appeal  from  district  court,  parish  oi  St. 
Mary ;  Winchbstbr,  Judge  ad  boe. 

D.  Cafftry,  tor  appellant.  Foater  Bros., 
(or  appellee. 

McEnert,  J.  W.  P.  Kemper,  the  admin- 
istrator of  the  succession  of  Francis  H. 
Bosers,  filed  his  tableau  of  elaeslflcatton 
and  dlstribatlun  of  the  funds  of  said  soc- 
cemlon.  The  assetB  of  the  sncceAHion  are 
the  proceeds  of  the  sale  of  the  immoTable 

firoperty,  the  Pleasant  Side  plantation, 
Ive-etock,  and  agrlcnltural  Implements, 
sold  In  bulk,  amoonting  to  97.600,  and  tbe 
proceeds  of  the  sale  of  sagarand  molasses, 
amonntlngr  to  f2,626.76.  The  opponent, 
the  owner  and  holder  of  a  12-moutbe 
bond,  which  operates  aa  a  Tender's  prlrl- 
lef^e,  claims  that  hi8l2-monthB  bond  should 
bo  tlrut  paid  out  of  the  fund  realized  from 
the  sale  of  tbe  real  estate,  and  also  op- 
poses the  claim  of  Foster  Bros.,  for  attor- 
ney fees,  for  attending  to  Utlgatton  In  the 
United  States  court,  as  the  services  ren- 
dered do  not  belong  to  that  class  of  law 
charges  to  which  a  privilege  ia  attached, 
and  to  the  claim  of  the  administrator  for 
a  privilege  for  ¥1,481.10,  and  Interest. 
There  are  other  items  opposed  in  the  ac- 
count, bat  they  seem  to  be  abandoned  by 
the  opponent,  as  In  the  brief  it  Is  aslced 
thstMhe  tableau  of  classlllcation  should 
be  so  amended  as  to  place  the  opponent's 
bond  as  the  first  privilege  after  the  law 
charges,  and  by  strtlclng  therefrom  the 
privilege  of  W.  B.  Kemper  lor  »1,481.]0, 
and  tbe  fee  of  $400  allowed  Foster  Br<». 
for  appearing  before  tbe  United  States 
court,  *  and  as  thus  amended  the  Judg- 
ment of  homologation  be  affirmed. 

Tbe  12-monthB  bond  and  Interest  owned 
by  opponent  amounted  to  96,181.82  at  the 
date  of  filing  the  account.  It  la  secured  by 
the  vendor's  privilege  on  the  immovable 
property,  and  therefure  he  has  preference 
and  priority  on  the  proceeds  of  the  sale  of 
the  property  over  all  other  privileges,  ex- 
tept  the  expenses  for  the  selling  of  the 
proiwrty,  affixing  seals,  costs  of  Inventory, 
etc.  Bncceaslott  of  Forstall,  89  La.  Ann. 
1052.  8  South.  Bep.  377.  The  claim  of  Fos- 
ter Bros,  for  service  In  the  nnited  States 
court  was  Incident  to  and  necessary  for 
the  protection  of  the  succession  property, 
and  Is  therefore  to  the  amount  allowed  a 
ralld  and  privileged  claim  against  the 
succession.  But  we  are  Inclined  to  the 
opinion  that,  considering  the  amount  of  the 
successIoD,  and  tbe  character  of  the  litiga- 
tion accompanying  Its  administration,  the 
fee  of  9700  allowed  by  the  adminintrator  Is 
sufhcleut  to  cover  all  services  rendered.  In- 
cluding attention  to  the  rules  in  the  Unit- 
ed States  court.  The  amount  of  $1,481.10, 
with  Interest,  claimed  as  a  privileged 
debt  by  the  administrator,  should  not  be 
aUowra  aa  mich.  The  claim  is  baaed  upon 
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a  note  given  by  the  deceased  to  Kemper, 
the  administrator,  in  1876,  for  seed  cane, 
mutes,  and  agricultural  implements  sold 
to  him.  It  was  recorded  March  8,  1875. 
Bogers  ^led  in  1879,  and  In  18S1  Kemper 
brought  suit  against  himself,  as  a^mlals- 
trator,  and  obtained  a  judgment  recog- 
nising his  prlvil^^.  No  one  opposed  tbe 
sntt.  There '  la  no  argument  needed  to 
show  that  such  a  lodgment  is  not  binding 
on  the  creditors.  He  sold  seed  cane  In  1875 
and  In  1881.  When  he  asserted  his  privi- 
lege many  crops  had  been  made,  and  as 
many  times  the  seed  cane  had  reproduced 
Itself.  His  privily  for  this  item  could 
only  have  beeia  enforced  against  the  crop 
upon  which  he  bad  made  advances.  The 
mules  KaA  agricultural  Implements,  If  they 
had  not  diminished  In  numbers,  must  have 
deteriorated  in  value.  They  were  sold  by 
the  administrator  wltb  the  plantation, 
and  were  contnaedly  sold  with  other 
things  without  separate  appraisement 
and  identification.  He  has  therefore  lost 
his  privilege.  Lambert  v.  Saloy.  87  La. 
Ann.  8;  BankT.  Maureau.  Id.  867.  It  !• 
therefore  ordered,  adjudged,  and  decreed 
that  the  claim  of  the  administrator  for 
91,481.10,  with  8  per  cent,  intemat  from 
February  5,  1876,  be  rejected  aa  a  privi- 
leged debt,  and  that  the  claim  of  Faster 
Bros,  be  reduced  to  9700,  and  as  such  It  be 
recognized  as  a  privileged  debt,  and  that 
the  opponent's  12*month8'  bond  be  placed 
tm  the  tableau  of  claaslflcatlon  as  a  first 
privilege  after  tbe  payment  of  the  law 
charges,  and  as  thus  amended  tbejodff- 
ment  homologating  the  account  be  u- 
firmed. 


Shbetibpobt  ft  A.  Rt.  Go.  HoLUHoa- 

WOBTH  at  Af. 

XSupmne  Court  of  LouMana.  Hay  96,  IBSOt. 
4SLa.  Ann.) 

EiriNBNT  DOMIIH—  COMPBIfBATIOW— IKT«HMT. 

1.  The  ooDstitution  authorises  the  expropria- 
tion  of  lands  for  railroad  necessities,  on  prenona 
IMQrmeat  of  the  value  thereto  and  of  damages,  whu 
any  have  been  aust^ed. 

8.  Interest  is  allowable  on  the  amount  allowed 
as  the  value,  from  judicial  demand,  when  the  com- 
pany has  t^en  possessloa,  and  has  not  paid  prior 
thereto,  but  on  the  damages  only  from  jodldal  II4- 
nldatlon. 
(SyllaJnu  by  the  Court) 

Appeal  from  district  court,  parish  of 
Bossier;  Ubsw,  Judge. 

Toang  A  T&ateAer  oAd  Alszaiitfer  A 
Bl&aebard,  for  appellants.  T,  C  Barrett, 
for  appellee. 

Bermudez,  C.  J.  The  object  of  this  suit 
Is  the  expropriation  of  certain  land  of  tbe 
defendants  for  the  roadway  of  the  com- 
pany. The  defense  Is  a  denial  of  the  right 
uf  expropriation  of  the  ownership,  and 
the  admls^on  of  anch  right  to  the  eztuit 
of  a  aervitude  cmly.  By  reconnntional 
demand,  the  defendanta  claim  tbe  Talne 
of*  the  land,  some  special  damages,  and 
general,  actual,  and  prospective  damages. 
The  controversy  was  developed,  argued, 
and  submitted  to  two  Juries,  who  failed 
to  agree.  In  order  to  end  It,  the  parties 
consented  to  have  it  determined  by  tbe 
court.  The  district  Judge  allowed  to  the 
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owners  of  the  Hollln^worth  place  $1,000, 
as  the  value  of  the  lajid.  some  10  acres, 
9875  for  a  lost  crop  and  the  removal  ol  a 
fence,  and  $3,760  general  damages,  and  to 
the  owners  of  the  Williams  place  $500  fur 
the  v^ue  of  the  land,  some  five  acres,  and 
$1,000  general  damages,  with  Interest  on 
all  amounts  allowed  to  the  d^enrlauts 
from  the  flltng  of  their  answer,  considered 
as  the  date  of  the  Judicial  demand.  The 
plaintiffs  appeal,  contending  that  all  the 
amounts  should  be  redaced  by  60  per  c^t. 
The  defendants,  on  the  other  hand,  while 
conuiDdlng  that  the  same  ought  to  have 
been  much  lar^r,  enter  an  appearance  of 
resignation,  should  the  Judgment  be  af- 
firmed.  Some  20  witnesses,  in  chief  and  In 
rebuttal,  have  been  heard,  and  document- 
ary evidence  has  beenadduced.  The  lands 
areata  short  distance  from  the  city  of 
Shreveport,  prospering  and  to  prosper. 
They  front  on  the  Ked  river,  draining 
from  It  to  the  rear.  They  are  sandy,  high, 
and  dry.    The  center,  or  about,  Is  the 

fiortlon  Jadlclonsly  selected  for  the  balld- 
ng  of  the  road.  The  principal  improve- 
ments have  been  put  up  on  the  transition 
soli.  The  road  apparently  divides  the 
lands  Into  hulvee. 

1.  The  right  of  the  company  to  expro- 
priate is  recognized  by  law  and  Jurispru- 
dence, and  cannot  form  the  subject  of  se- 
rious contraition.  From  the  days  of 
Borne,  when  land-owners  could  prevent 
the  construction  of  aqueducts  to  supply 
the  city  with  water,  and  otberwtae  resist 
the  divestiture  of  their  property,  to  our 
timtJ.  the  right  of  power  and  expropria- 
tion has  undergone  such  radical  changes, 
required  by  public  exigencies,  for  the 
greater  good  of  the  people,  that  the  own- 
er may  be  dispossessed  of  the  ownership ; 
but  with  thecondttlon  of  eqaltable  indem- 
nity previously  made,  not  only  fur  the 
value  of  the  property,  but  also,  when  the 
contingency  arises,  for  the  damage  which 
may  consequently  be  suatalned  by  him. 
Const,  art.  158;  Railroad  Co.  v.  Avart.ll 
La.  190;  Mayor,  etc.,  Delachalse,  22  La. 
Ann.  36;  Bourdler  v.  Ballroad  Co.,  86  La. 
Ann.  947;  Ballroad  Co.  v.DIilard,  Id.  1045: 
Payne  v.  Steamship  Co.,  88  La.  Ann.  164; 
Bev.  avil  Code,  art.  497;  Cooley,  Const. 
Llm.OTOetseq.;  Id.  *537etseq.  Insuch cases 
the  owner  IB  assimilated  to  a  debtor  to  so- 
ciety,In  certain  emergencies, asin ordinary 
matters  a  debtor  Is  to  bis  creditor;  the  use 
of  his  property,. lu  the  one  case,  (or  public 
utility,  being  subjected  In  satisfaction  of 
It,  as  In  the  other  It  Is  made  liable  to  the 
payment  of  an  Individual  claim  by  thearm 
of  the  law. 

2.  The  value  of  the  land  la  established 
by  a  number  of  Intelligent,  disinterested, 
experieuced,  unbiased,  and  reliable  wit- 
nesses, whose  testimony  Is  not  counter- 
balanced. It  la  fixed  by  them  at  $100  per 
B(Te.  The  10  acres  from  the  Holllngs- 
worth  place  are  shown  to  yield  an  annaal 
rental  jf  $100  at  least,  which,  however, 
reduced  by  the  payment  of  taxes  and 're- 
pairs, could  not  be  realized  by  usual  Inter- 
est on  the  allowed  amount,  were  it  loaned 
out.  Much  la  said,  to  like  effect,  of  the  5 
acres  from  the  Williams  place  to  show  Its 
value;  both  lying  In  the  proximity  of  a 
rapidly  flourishing  city. 


S.  The  proof  In  the  record  touching  the 
quantum  of  damages  sustained  is  contra- 
dictory, and,  as  usual,  unsatisfactory. 
Some  witnesses  say  that  the  lands  will  in 
no  way  bedamaged,  while  others  are  posi- 
tive that  the  Injury  extends  to  $10,000  as 
to  the  Uolllngsworth  place,  and  that  it  la 
quite  considerable  as  to  the  Wllllama 
place,  Thetwoplantatlons  are  repreaent- 
ed  as  planned,  disposed,  and  drained  sym- 
metrically, so  as  to  promote  profitable 
management,  and  as  being  in  a  high  state 
of  Improvement  and  cultivation.  The 
great  damages  com  plained  of  arethattbey 
are  cut  into  two  parts,  and  that  com mn- 
nlcatlon  from  the  one  to  the  other  by  la- 
borers, vehicles,  etc.,  is  obstructed ;  that  the 
owners  are  deprived  of  the  free  use  and  en- 
joyment of  their  property,  and  also  of  the 
increase  of  value  of  the  same,  owing  to  its 
vicinity  to  a  prosperous  city.  The  dis- 
trict Judge  has  valued  the  damages  to  the 
Holilngaworth  place  at  $8,750,  cmd  tbose 
to  the  Williams  place  at  $1,000,  without, 
however,  undertaking  to  claim  for  ancb 
adjustment  absolute  accuracy.  When  the 
testimony  of  credible  witnesses  la  consid- 
ered, conpled  with  the  claim  of  the  plain- 
tiffs for  a  reduction  of  all  allowances  to 
half  the  satisfaction  of  the  defendants, 
who  ask  no  Increase,  we  incline  to  the  be- 
lief that,  while  the  valuation  put  to  tlie 
expropriated  land  and  the  special  dam- 
ages may  remain  untouched,  the  adjust- 
ment of  the  general  damages  may  be  Just- 
ly Interfered  with  by  reducing  them,  so  aa 
to  give  $2,800  to  the  Hollingsworth  place, 
and  $750  to  the  Williams  place.  It  Is  diffi- 
cult to  conceive  how,  notwitfastandlnz  the 
Bpeculative  testimony  adduced,  more  aam- 
age  can  be  aoatalned  by  the  dlreated  own- 
ers. 

4.  Considering  the  fact  that  the  com- 
pany had  taken  previous  posaeeslon  with- 
out anterior  Indemnity,  we  think  that  tn- 
teresC  is  allowable  on  the  value  of  the 
lands  from  Judicial  demand,  which  Is  the 
date  of  the  claim  in  reconvoitlon,  namely, 
the  11th  July,  1888;  bat  we  do  not  conaid- 
er  tliat  Interrat  should  run  on  the  amount 
of  damafrra,  unless  from  the  date  of  the 
final  liquidation  thereof  by  the  Jndf^ment 
of  this  court,  which  Is  the  only  time  when 
the  plaintiffs  knn\tr  the  precise  extent  of 
their  liability  for  the  same,  after  which  they 
can  be  delinquent.  It  is  therefore  ordered 
and  decreed  that  the  Judgment  appealed 
from  be  amraided  so  aa  to  allow  to  the 
owners  of  the  Hollingsworth  place  $2,800, 
and  to  the  owners  of  the  Williams  place 
$760,  to  be  divided  according  to  their  re- 
spective rights,  with  interest  on  the  valne 
of  the  lands  from  Jnly  11, 1888,  and  on  the 
general  damages  from  the  finality  of  the 
present  judgment;  appellees  to  pay  costs 
of  appeal,  and  appellants  those  of  the 
lower  court. 


State  t.  Dknt  et  aS. 

(Sufnvnw  Court  of  LauX^aaa.  Nov.  18, 1880. 
&  Lb.  Ann.) 

CRmniAL  Law— Vend  E—CoMPBTEJiOT  ov  Jdroxs. 

1.  The  allowaQce  of  a  cbange  of  venue  u 
largely  witbia  the  sound  legal  discretion  of  the 
triiu  ijudge,  and  Ui  ruling  will  not  be  dUturbed 
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DoloH  it  to  maolfwi  tiiat  hto  dtooretton  bas  been 
aboaed. 

2.  Ad  objection  to  the  want  of  oompeteacy  of  a 
juror  based  on  the  ground  that  he  was  not  sufflcieot- 
ly  acquaioted  witn  the  English  language,  and  did 
not  understand  such  terms  as  "bias,"  "prejudice," 
and  ''7erdict."muat be receired ana oonstmed rea- 
sonably. The  law  does  not  require  a  joror  to  be  a 
■oholor,  or  that  be  should  have  an  ednoatlon.  It 
only  requires  that  he  should  com  prebend  ordinary 
discourse  in  the  Snglish  language. 

&  The  expreaaion  of  an  opinion  wbioh  dls- 
qualiflea  a  Juror  is  a  fixed,  deliberate,  and  do- 
termfned  one,  which  does  not  field  to  evidenoe. 
{SylUOmt  by  the  CowrU) 

Appeal  from  dlstrlctcoart,  parish  of  East 
Feliciana;  F.  D.  Bbame,  Judge. 

Merrick  &  Merrick  and  J.  Q.  KilburDe^ 
for  appellants.  Tiie  Attorney  Qeneral  and 
</^oo  StoD€,  for  the  State. 

Watkinb.  J.  Isaiah  Dent  and  Charles 
Dent  appeal  from  an  ouquallfled  convic- 
tion of  murder,  and  sentence  of  death;  and 
Frank  Cooper  appeals  from  a  qualified 
verdict,  and  a  sentence  to  Utf^  Impriaon- 
ment.  During  the  progress  of  the  trial, 
qnlte  a  number  of  bills  of  exception  were 
taken  by  the  defendants'  counsel  to  the 
refusal  of  the  trial  Jodfpe  to  grant  them  a 
change  of  venne,  and  fala  refusal  to  snstaln 
TaxiouB  challenges  for  cause,  which  were 
tendered  by  them,  to  different  persons  who 
were  called  either  as  regular  jurors  or  as 
talesmen.  We  will  discuss  only  those  bills 
-which  are  argued  in  counsel's  brief. 

1.  The  application  for  a  change  of  venue 
on  the  part  of  defendants  rests  upon  th^r 
averment  "that,  by  reason  of  prejadlce  In 
the  public  mind  engendered  by  newspaper 
reports  and  artifles,  and  other  causes, 
they  cannot  obtain  a  fair  and  Impartial 
trial  Intheparish  wherethecfaarge  against 
them  is  now  pending,  and  that  said  preju- 
dice exists  in  all  the  ])artsbee  of  the  adjuin- 
ing  Judicial  districts."  This  application  Is 
sworn  to  by  the  defendants  Cbarles  and 
Isaiah  Dent  only.  The  defendants'  bill  ol 
exceptions  No.  1,  and  the  certificate  of  the 
Judge  appended  thf^retu,  contain  all  the 
-evidence  appertaining  to  the  existence  of 
"prejudice  In  the  public  mind''  against  the 
Accused.  The  bill  states  "that at  the  time 
they  wero  captured,  and  brought  back  to 
the  town  of  Clinton,  a  body  of  some  forty 
or  mure  men  appeared  at  the  jail,  and  de- 
manded the  prisoners  for  the  purpose  of 
lynching  them ;  that  it  was  only  by  the 
nerve  and  quickness  of  a  few  leading  citi- 
zens that  the  accused  were  passed  out  of 
Jail,  and  surreptitiously  conveyed  to  New 
Orleans ;  that  the  train  on  which  the  pris- 
oners were  carried  to  New  Orleans  was 
boarded  by  a  body  of  men  who  threatened 
to  lynch  the  prisoners,  but  who  wenp  un- 
able to  find  them,  as  they  were  In  the  bag- 
ga^T^-car;  that  there  was  much  excitement 
uttfae  time,  and  111  feeling  against  the  pris- 
oners." On  thisBcore  the  trial  Judgestates 
that  "  after  hearing  six  witnesses  on  the 
part  of  the  defendants,  and  fifteen  on  the 
part  of  the  state,  some  of  whom  were  resi- 
dents of  each  and  every  ward  and  neigh- 
borhood of  this  parish,  and  the  mostol 
whom  were  from  the  best  and  most  Influ- 
ffltlal  eitlzens  of  the  parish,  and  each  and 
-every  witness  having  sworn  positively 
that  there  was  no  such  state  of  prejudice 
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or  ill  feeling  in  the  parish  against  defend- 
ants as  would  prevent  them  from  having 
a  felrandlmpartial trial, "heoverruled  the 
motion.  Under  the  circumstances  we  are 
of  opinion  that  the  judge's  ruling  was  cor- 
rect. Tbe  motion  for  change  of  venue  is 
largely  within  the  sound  legal  discretion 
of  the  trial  judge.  State  r.  Gonsuulln,  88 
La.  Ann.  460;  State  v.  White,  SO  La.  Ann. 
365;  State  v.  Bunger,  11  La.  Ann.  607; 
State  V.  Daniel,  SI  La.  Ann.  92;  State  v. 
Ford,  87  La.  Ann.  443.  We  are  satisfied 
that  the  Judge's  discretion  was  not  errone- 
ously exercised. 

2.  Defendants'  sixth  bill  was  reserved  to 
the  Judge's  refusal  to  sustain  a  challenge 
for  cause  which  they  tendered  to  the  juror 
E.  A.  White.  This  bill  was  Imperfectly 
transcribed  Into  the  transcript,  and  does 
not  cover  the  ground  taken  In  counsel*! 
briel  altogether,  bnt  enough  appears  to 
fully  justify  the  Judge's  ruling.  It  states 
that  "the  court  was  of  opinion  that  saJd 
Juror  was  competent  because,  In  answer 
to  questions  by  the  court,  he  stated  that 
his  opinion  was  formed  from  rumor,  and 
not  from  conversations  with  any  of  the 
witnesses,  that  he  had  no  bias  or  prejodlce 
against  tbe  parties  accused,  ana  that  he 
would  be  governed  entirely  by  the  evidence 
on  the  trial  In  making  up  his  verdict.  * 
We  think  the  juror  was  competent. 

3.  The  seventh  bill  was  retained  to  the 
judge's  refusal  to  sustain  defendants'  per. 
emptory  challenge  of  the  tales  juror  Carl 
Hogie  on  the  ground  that  he  confessed  on 
his  voir  dire  that  he  did  not  understand 
the  words  "Was,"  "prejudice,"  and  "vot- 
diet, "  and  was  ttaer^ore  incompetent  to 
sitasajuror.  The  court  held  that  he  was 
competent  and  qualified,  tor  the  reason 
"that  the  juror,  a  young  German,  was 
naturally  bright  and  Intelligent,  and,  while 
he  talks  English  brokenly,  Is  about  as  in- 
telligent, and  understands  the  English 
language  about  as  well,  as  the  average 
American  dtlsen,  and  said  be  could  under- 
stand what  the  lawyers  and  witnesses 
said  In  court."  What  was  said  on  tbe 
subject  by  our  predecessors  In  State  v. 
TazwelT,  80  La.  Ann.  884,1s  quite  appro- 
priate to  this  case:  "The  law  certainly 
does  not  require  that  jurors  must  be  schol- 
ars, or  even  that  they  have  any  education, 
but  It  does  require  that  they  compreliend 
ordinary  discuurse  In  the  English  lan- 
guage, and  wisely  gives  the  Judge  power 
to  determine  this  Impoi'tant  fact;  and  we 
have  no  authority  to  review  his  decision 
thereon.  •  *  •  The  judge  had  the  jurors 
before  him, and  bad  better  opportunity  of 
knowing  this  matter  than  we  have;  and, 
even  if  we  had  the  power  to  review,  we 
have  no  reason  to  believe  that  he  abased 
the  discretion  the  law  A-ested  In  him.  **  In 
that  case  the  cause  assigned  was  that  the 
Juror  confessed  In  his  voir  dire  that  he  did 
not  know  what  a  "verdict"  meant.  The 
cause  assigned  by  the  defendants  is  not 
good,  for  a  like  reason. 

4.  The  eight,  ninth,  and  tenth  bills  were 
severally  taken  to  the  Judge's  refusal  to 
entertain  defendant's  challenges  of  Brash- 
ear,  Bruton,and  Irwinforcausesasstgned, 
same  being  that  the  jurors  had  previously 
formed,  and  expi-essed  fixed  and  deliberate 
opinions  relative  to  the  guilt  or  innocence 
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of  accused.  The  reaeon  EBsIsned  by  the 
JudKe  for  refusing  eame  befne  quite  eimllar, 
they  may  beconsidered  togetber.  With  re- 

fard  to  the  first,  he  said :  ^  This  ]  uror  aald 
6  bad  a  fixed  opinion,  and,  when,  asked 
by  the  counsel  for  defendants  what  he 
meant  by  a  fixed  opinion,  said  that  he 
meant  that  his  mind  was  satisfied  one 
way ,  but  that  his  opinion  could  bechanced 
by  evidence;  that  the  opinion  he  bad 
formed  was  entirely  from. rumor;  that  be 
bad  no  bias  or  prejudice  agalnBt  the  ac- 
cused, and  that.  If  taken  on  the  Jury,  he 
would  be  governed  entirely  by  theevldenee 
adduced  on  the  trial  In  maklnj^  up  his  ver- 
dict ;  and  that  he  was  able  to  renders  fair 
and  impartial  verdk:t  accordlnfc  to  the  law 
and  theevldenee,  without  being  influen«>d 
In  any  way  by  what  be  had  heard. "  With 
regara  to  the  second,  besald:  "This  juror 
•aid  that  he  had  no  bias  or  prejudice  fur 
oragainstthe accused;  that  hehad a  fixed 
opinion.— pretty  well  fixed,— but  that  it 
was  entirely  from  rumor  and  newspaper 
reports,  but  that  It  could  bechan)!;ed  by 
•vidwice — by  atron>;  evidence — either  pos- 
itive or  circumstantial,  but,  if  clrcumstun- 
tial,  it  must  be  property  connected :  that 
he  would  b«  goremed  entin^  by  the  evl- 
dence  in  making  ap  bis  rerdlct;  and  that 
he  was  able  to  render  a  fair  and  Impar- 
tial verdict  accordluK  to  the  law  and  the 
evidence  adduced  on  the  trial,  without  be- 
ing Influenced  in  any  way  by  what  be  bad 
heard,  or  the  opinion  be  had  formed." 
With  rcKard  to  the  third,  he  said:  "This 
jnrorsaid  that  he  had  formed,  from  rumor 
and  newspaper  reports,  somewhat  of  an 
opinion,  and  that  It  would  require  evi- 
dence to  remove  that  opinion ;  that  It 
might  be  changed  by  circumstantial  evi- 
dence,—tbat  Is,  it  would  require  pretty 
strong  circumstantial  evidence  to  change 
It;  that  It  was  not  a  fixed  opinion;  tbat 
he  had  no  bias  or  prejudice  against  the 
accused;  and  tbat  be  would  be  governed 
entirely  by  the  eTtdence  in  making  up  hia 
verdict,  without  being  in  any  way  influ- 
enced by  his  opinion,  and  what  he  had 
heard."  When  taken  altogether,  there  la 
no  substantial  variation  between  the 
counsel's  statement  and  that  ol  the  judge, 
with  regard  to  the  purport  ot  the  three 
Jurors*  evidmce  on  tbelr  voir  din. 

In  State  t,  Farrer,  86  La.  Ann.  81R,  we 
had  occasion  tosay  thattfae^expresslonof 
an  opinion  which  disqualified  a  Juror  la  a 
fixed,  deliberate,  and  determined  one. 
which  cannot  be  changed ; "  and  In  State 
T.  Dorsey,  40  La.  Ann.  740,  5  South.  Kep. 
26,  that  precept  was  repeated,  and  we  fur> 
ther  observed  tbat  "the  opinion  of  the 
Juror  In  question  may  be  said  to  have  been 
a  fixed  or  decided  opinion,  but  not  an  un- 
yielding and  determined  one."  In  the 
former  case,  we  also  said  that  "  the  record 
does  not  show  that  the  prisoner  had  ex- 
hausted hIa  peremptory  challenges  be- 
fore the  Jury  was  fully  made  up»  and 
that  he  did  not  obtain  an  entire  panel 
of  bis  own  choice."  The  great  object 
of  the  constitution  and  the  law  la  that 
an  impartial  jury  may  be  obtained  in 
every  case.  The  rejection  of  the  Juror 
had  no  tendency  to  prevent  the  attain- 
ment oi  that  end,  for  the  prisoner  bad 


not  exfaanated  his  challenges  before  the 
Jury  was  fully  made  up.  and  conseqoently 
hehad  obtained  an  entire  pand  of  his  own 
choice.  Those  opinions  are  In  perfect  ac- 
cord with  prior  and  subsequent  authority 
on  the  subject,  and  must  control  our  de- 
cision In  this  case;  nor  do  we  understand 
the  opinion  In  State  t.  Ricks.  32  La.  Ann. 
1101,  as  axpi-esslngacontraiy  view.  They 
are  in  perfect  accord  with  the  majority 
opinion  of  the  court  In  State  r.  Bongo', 
ride  page  461, 14  La.  Ann. 
Judgment  affirmed. 

Beheaving  rstnaed. 


Statb  t.  Fobb. 

(Swarema  Court  of  Louisiana.  Uueh  8^  WOl 
La.  Ann.) 

CaniiirAL  Law— Conduct  or  Trial— Oompbxbsov 

ot  Jdbuks. 

1.  Where  there  is  a  difference  In  statement  of 
facts  between  counsel  and  the  trial  Jadge,  the  lafc- 
tor  will  be  accepted. 

2.  It  is  not  neoeuary  to  tiM  competency  of  a 
Juror  that  be  should  be  a  scholar,  and  nnderatand 
the  definition  ot  every  word  nied  la  tbe  oonrae 
of  a  trial  by  witnesses,  ooansel,  and  the  courts 
It  is  sufficient  if  he  is  coDversant  with  the  Ea- 
glisb  languagQ  so  as  to  understand  In  substauoe 
tbe  argument  of  counsel,  and  the  testimony  of  wit- 
nesaes. 

S.  When  erroneous  statements  are  made  by 
counsel  ichich  are  instantly  oorreoted  by  the  judge, 
and  tbe  jnry-  oautioned  against  tbasi,  the  verdict 
of  the  jnry  will  not  be  set  aside. 

4.  The  supreme  court  will  not  Interfere  with 
the  discretion  of  district  judges  in  the  enforcement 
of  rules  of  decorum  in  their  oourts.  State  v.  Duck, 
SB  La.  Ann.  764. 

5.  When  a  juror  In  bis  votr  dire  stetes  that 
what  he  had  beard  about  the  ease  has  made  some 
tmpressioo  upon  his  mind,  but  that  be  oeuld  go  into 
the  jnry-bfHc  free  from  bias  or  prejudloe,  and  try 
the  case  fairly  and  Impartially  ■cboidii^  to  the 
evidence,  and  the  instrootlons  of  the  ooort  aa  to 
the  law  applicable  to  tlie  case,  he  Is  a  oompetant 
juror, 

6.  Because  the  names  of  witnesses  appear  on 
the  back  of  the  Indiotment  imposes  no  duty  on  the 

froseoutinff  attoraey  to  awear  them  as  wtluesses. 
be  aooaaed  has  no  right  to  re(oln  the  pneecn- 
tion  to  coll  and  swear  tham*  so  that  he  oaa  oroas- 
ezamlne  them. 

T.  There  is  QO  law  In  this  state  requiring  tbat 
tbe  accused  shall  be  tried  by  jarors  selected  frxRn 
his  own  race. 

8.  When  it  appears  by  the  record  that  a  Juror 
has  been  peremptorily  challenged  by  tte  acoased, 
and  did  not  serve  on  the  Jnry,  the  error  In  tbe  ml- 
ing  of  the  district  judge  deolariDg  his  oompotan«y 
will  not  invalidate  the  trial,  as  thaaooused  waa  not 
prejudiced  thereby. 
(Sl/Uobuf  by  the  Court) 

Appeal  from  district  eonrt,  parish  oi 
Avoyelles ;  Coco,  Judge. 

B.  J.  JaOnaB  and  John  C  TTiefrttltt.  lor 
appellant.     Waltv  H.  Xogen;  for  the 

State. 

McEnebt,  3.  The  defendant  was  con- 
victed of  marder,  and  appealed.  TEiere 
are  In  the  record  numerous  bills  of  ex<»p- 
tlou  to  the  rulings  ot  thecal  Judge,  a  mo* 
tion  fur  a  new  trial,  and  a  motion  fn  ar- 
rest of  judgment. 
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Billa  1,  8, 4,  6,  and  6  may  be  considered 
together.  In  these  bills  tbere  la  a  wide 
difference  in  the  statement  ol  factspresent- 
ed  by  the  counsel  for  the  accused,  and  the 
trial  Jndge.  It  has  been  repeatedly  held 
that,  where  there  Is  a  difference  in  state- 
ment of  facte  between  counsel  and  Judge, 
tbe  latter'!  statement  wiU  be  accepted. 

The  first  bUl  la  to  tbe  effect  that  the 
Jaror  to  whom  objection  was  made  was 
not  familiar  with  the  English  language. 
The  Juror's  answer  to  interrogatories  was 
that  he  underatood  the  English  language 
sufficiently  well  to  comprehend  the  testi- 
mony of  witnesses,  and  the  arguments  of 
counsel.  Tbe  trial  Judge  says  that,  after 
a  thorough  examination  of  the  Juror,  he 
was  satisfied  that  he  was  sufficiently  con- 
versant with  the  English  language  to 
make  a  competent  Juror.  It  Is  not  essen- 
tial to  the  competency  of  a  Juror  that  he 
shall  be  so  educated  as  to  understand  the 
meaning  of  all  words  in  the  English  lan- 
guage.  From  the  Juror's  answer,  and  the 
result  of  the  trial  Judge's  examination  of 
the  Juror,  It  Is  evident  that  he  was  a  com- 
petent Juror.  State  t.  Williams.  S4  La. 
Ann.  959;  State  v.  Offutt,  38  La.  Ann.  864; 
State  V.  Dent,  41  La.  Ann.  — ante,  694. 

No.  3.  This  bin  was  reserved  to  the  rul- 
ing of  the  trial  Judge  as  to  the  competency 
of  the  Juror  Brlce.  The  Jorur  answered  on 
bis  vo/r<i/re  that  what  he  had  heard  about 
the  case  had  made  some  Impression  upon 
his  mind,  and  that  he  would  to  some  ex- 
tent be  influenced  by  this;  that  he  bad  no 
prejudice  for  or  against  the  accused;  that 
what  he  had  heard  of  the  case  did  not 
purport  to  be  the  facts  ;  that  the  person 
he  heard  tallc  about  the  case  did  not  pre- 
tend to  detail  the  facts;  that  what  he  had 
heard  bad  notereated  a  firm  orflxed  opin- 
ion upon  his  mind,  and  the  Irapression  cre- 
ated by  what  he  had  heard  would  readily 
yield  to  the  evidence;  and  that  he  would 
try  the  case  fairly  and  impartially  accord- 
ing to  the  evidence  adduced,  and  the  law 
as  given  by  the  court.  The  Juror  had  no 
fixed  opinion.  The  Impression  that  bad 
been  made  upon  his  mind  was  from  facts 
stated  to  him  by  persons  who  did  not  pre- 
tend to  give  the  facts  of  the  case.  This 
impression  would  readily  yield  to  the  evi- 
dence. He  was,  therefore,  a  competent 
Juror.  State  v.  Dugay,  35  La.  Ann.  827; 
8tate  V.  Oer>rge,  87  La.  Ann.  786;  State  v. 
Ford.  Id.  443;  State  v.  De  Bance.34  La. 
Ann.  186;  State  r.  Deat,  41  La.  Ann.  — , 
ante,  694.  « 

No.  4,  The  Juror  Harvey  was  asked  If  he 
would  Jodge  of  tlie  Innocence  or  guilt  of 
the  accused  by  the  preponderance  of  evi- 
den'^e,  or  whether  he  would  give  the  ac- 
cused the  benefit  of  a  reasonable  doubt. 
He  answered  that,  If  there  was  a  prepon- 
deranceot  evidence  In  favor  of  tbe  state,  he 
would  give  the  state  the  benefit  of  this, 
and  convict.  He  also  stated  that  he 
wonld  not  give  the  accused  the  benefit  of 
a  reasonable  doubt.  In  answer  to  ques- 
tions by  the  court,  the  Juror  stated  that 
be  wonld  follow  the  instructions  of  the 
court  upon  questions  of  law,  and  that  If 
the  Judge,  In  his  charge,  Instructed  him 
that  the  accused  should  be  given  the  bene- 
fit of  a  reasonable  doubt,  he  would  do  so; 


that  he  would  apply  the  law  as  given  by 
the  court,  and  would  try  the  accused  ao 
cordlngly.  The  definition  of  a  "reasona- 
ble doubt"  is  one  of  law,  and  is  embodied 
in  the  charge  of  the  Judge  to  the  jury. 
The  Juror  answei-ed  he  would  apply  the 
law  as  given  by  the  court.  There  are 
deflnltlons  of  terms  of  purely  legal  signifi- 
cance which  It  Is  not  expected  that  the 
mass  of  the  people  will  understand.  It  is 
therefore  necessary  for  the  tilal  Judge  to 
Instruct  the  Jury  In  relation  to  their  mean- 
ing and  employment. 

No.  5.  .1.  E.  Seguin,  on  his  voir  dire,  an- 
swered that  be  thought  a  man  should  be 
sent  to  thepenltentiary  for  killing  another 
in  self-defense.  The  trial  Judge  says :  "  It 
being  evident  that  tbe  Juror  did  not  fully 
undei'stand  the  question  of  counsel,  the 
court  proceeded  to  examine  the  Juror. 
Under  the  examination  by  the  court  the 
Juror  stated  that  If  the  court  instructed 
him  that,  under  the  law.  It  the  party  do- 
ing the  killing  acted  In  self-defense,  he 
should  be  acquitted,  he  would  respect  tbe 
law,  and  act  according  to  the  instructions 
of  the  Judge.  The  juror  also  stated  that 
he  had  not  fully  understood  the  question 
of  defendant's  counsel  when  he  answered 
that  a  person  kllllug  another  In  self-de- 
fense should  be  sent  to  the  penitentiary.** 
The  statement  of  the  trial  judge,  and  the 
answers  ol  tbe  Juror  when  he  fully  under- 
stood the  questions,  dispose  ol  the  d^end- 
ant's  objection. 

No.  6.  In  answer  to  a  question  of  defend- 
ant's counsel,  the  Juror  Bordclon  stated 
that  he  bad  conscientious  scruples  to  the 
Infliction  of  capital  punishment.  Tbe 
state  was  satisfied  with  the  juror,  and 
made  no  objection  to  his  competency.  It 
la  dlfficnlt  to  assign  a  reason  for  the  de- 
fendant's objection  to  the  juror,  as  the 
conscientious  scruples  of  the  Juror,  If  they 
existed,  were  favorable  to  him.  As  the 
district  attorney  made  no  objection  to  the 
Juror,  it  Is  to  be  presumed  that  he  was  Im- 
pressed, as  was  the  trial  Judge,  with  the 
fact  that  tbe  Juror  was  confused,  and  did 
not  understand  the  question  addressed  to 
blm.  When  understanding  the  question, 
and  In  reply  to  Interrogatories  propound-' 
ed  by  tbe  Judge,  he  stated:  "A  verdict 
which  would  Inflict  the  death  penalty 
should  depend  upon  what  the  party  had 
done.  If  the  party  accused  had  done 
enough  to  deserve  death,  he  would  agree 
to  a  verdict  that  wonld  hang.**  This  Ju- 
ror's  answer  also  disposea  oT  defendant's 
objection  to  his  competency.  These  Jurors 
were  peremptorily  challenged  by  the  ac- 
cused, and  did  not  serve  on  the  Jury.  If 
tbere  had  been  error  In  the  ruling  of  the 
trial  Judge  as  to  their  competency  and 
qualification.  It  would  not  be  sufficient  to 
invalidate  tbe  trial,  as  It  appears  from  the 
record  that  the  Jurors  were  peremptorily 
challenged  by  tbe  accused.  State  v.  Ford, 
37  La.  Ann.  443;  State  v.  Simmons,  38  La. 
Ann.  41;  State  v.  Farrer,  35  La.  Ann.  SIS; 
State  V.  Bedmond,  87  La.  Ann.  774. 

No8.  3  and  8.  These  were  reserved  to  the 
course  of  examination  pursued  by  the  dis- 
trict attorney  In  the  examination  of  a 
Juror,  and  to  the  argument  of  the  attor- 
ney, assisting  the  district  attorney,  to  the 
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Jnry.  In  both  loBtances,  an  objection  be- 
ing made  by  counsel  for  accufled,  the  court 
Interfered,  and  Rustalned  the  counsel  for 
the  accused,  and  stopped  the  course  of  ex- 
amination of  the  Juror  by  the  district  at- 
torney, and  the  argument  by  the  aaHlstant 
attorney.  In  the  latter  case  the  Jury  was 
Instmcted  by  the  Judge  to  dlereirard  It, 
and  to  be  guided  only  by  "proof"  In  tlie 
case.  The  accneed  obtained  all  he  aaked 
(or.  It  was  the  only  relief  the  conrt  could 
afford  him.  There  Is  no  force  In  the  objec- 
tions, aa  this  court  will  not  Interfere  with 
district  Judges  In  the  manner  In  which 
they  enforce  discipline  nnd  decorom.  State 
T.  Duck.  86  La.  Ann'  764. 

No.  7.  The  counsel  for  dettodant  made  a 
notion  that  the  conrt  direct  the  district 
attorney  "to  call,  swear,  and  put  upon 
the  ataad"  certain  wltnesaea  whose  names 
appeared  upon  the  back  of  the  Indictment. 
Theae  witnesses  were  not  called  and  sworn 
In  behalf  of  the  prosecution,  and  the  de- 
fendant's reason  tor  the  motion  la  that  he 
was  entitled  to  crosa-ezamlile  said  wit- 
nesses. There  Is  no  law  authorising  the  ac- 
cused to  direct  and  control  the  prosecn- 
tlon  against  him.  He  has  no  right  to  di- 
rect In  what  manner  the  district  attorney 
shall  conduct  the  case  against  him,  and 
control  In  the  uelection  of  hia  witnesses, 
andtbe  Introduction  of  the  evidence  of  the 
proaecutlon.  Nor  haa  he  the  right  to  Im- 
pose hla  defenae  upon  the diatrlct attorney. 
If  the  witneesea  were  material  and  Impor- 
tant, and  knew  facts  which  would  aid  and 
assist  in  the  defense,  It  was  the  duty  of  the 
attorney  of  the  accused  to  summon  and 
examine  them  in  his  behalf. 

No.  9.  Motion  for  a  new  trial.  The  mo- 
tion only  alleges  facts  set  forth  In  the  sev- 
eral bills  of  exceptlonst  and  was  therefore 
properly  overruled. 

No.  10.  Motion  in  arrest  ot  Judgment. 
The  motion  alleges  that  the  accused  is  a 
negro,  and  that  the  Jury  was  composed 
entirely  of  white  men.  The  record  does 
not  show  that  any  Juror  was  excluded 
from  the  Jury  on  account  of  bla  race  or 
color.  There  Is  therefore  no  error  on  the 
face  of  the  record  upon  which  to  base  a 
motion  In  arrest  of  Judgment.  There  is 
no  law  In  this  state  requiring  that  the  ac- 
cused ahall  be  tried  byjurors  selected  from 
his  own  race.  In  civil  matters,  all  distinc- 
tions on  account  of  race,  color,  or  previous 
condition ofservltudehave  been  abolished. 

Judgment  affirmed. 


Statb  v.  Cobnio. 

(iSupreme  Court  of  Xoufolana.  Karoh  17,  ISM. 
la  La.  Ann.) 

Bi.iifBDiii>— FoaniTURs— Sbttiito  Auds. 

1.  When  the  forfeiture  of  an  Appearance  bond 
has  been  set  aside,  the  accused  stands  before  the 
court  as  though  no  snob  proceeding  had  taken 
place;  and  it  was  his  duty,  in  complying  with  the 
conditions  of  the  bond,  to  appear  from  day  to  day 
until  the  charge  against  Dim  was  leffally  dia- 
posed  of. 

2.  The  court  had  the  undoubted  riffht  to  fix  a 
day  for  tlie  trial,  and  In  default  of  the  appearance 
of  the  accused  to  enter  a  judgment  forfeiting  the 
bond. 

8.  When  the  surety  on  the  bond  moved  to  sat 
aside  a  forf^tore  of  the  bond,  and  the  district  eX- 
tomey  afterwards  flies  a  like  motion,  and  the  Judg- 


ment of  forfeiture  is  set  aside,  the  snrety  has  no 
cause  to  oomplaln,  as  all  that  he  asked  was  granted 
by  the  order  setting  aside  the  f orfeitiir& 

4.  Tlie  reoordert  of  the  tAly  of  New  Orleans  are 
fully  authorized,  as  ounmitting  magistrates,  to 
take  and  acknowledge  bonds  where  the  punish- 
ment is  hard  labor. 

6.  The  forfeiture  of  a  bond  in  a  criminal  ease, 
for  the  appearance  of  the  aoousod,  Is  a  criminal 
proceeding,  and  is  to  be  tested  alone,  on  aqneattoa 
of  jurisdiction,  by  the  charaoter  of  the  crime 
charged  against  the  aoonsed. 
(SyUaijut  tyy  the  Court) 

Appeal  from  criminal  district  court,  par* 
Isb  of  Orleans;  Barer,  Judge. 

Walter  B.  Rogens,  Atty.  Gen.,  for  the 
State.  HAny  L.  Edwards,  for  defendant. 

UcEnbht,  J.  The  defendant  was  ac- 
cused of  the  crime  of  embesKlement,  and 
gave  bond,  with  one  Nicbolae  Arthur  as 
surety,  to  appear  before  the  criminal  dis- 
trict court  of  the  pariah  of  Orieana  to  an- 
swer said  chai^.  The  bond  la  In  the  usual 
form,  and  waa  properly  taken  and  ac- 
knowledged before  the  Judge  of  the  first  re- 
corder's court  tor  the  city  of  New  Orieana. 
In  the  criminal  district  conrt  an  informa- 
tion waa  filed  against  the  defendant  for 
said  charge.  He  appeared,  and  pleaded 
not  guilty.  He  failed  to  appear  for  trial, 
and  a  Judgment  was  rendered  against  him 
and  his  surety,  forfeiting  the  bond.  The 
surety  filed  a  motion  to  set  aside  the  Judg- 
ment of  forfeiture  on  several  grounds.  The 
dlatrict  attorney,  after  the  filing  of  the  de- 
fend an  t'a  motion ,  also  asked  that  the  Jndg^ 
ment  of  forfeiture  be  set  aside.  On  thu 
motion  the  Judge  set  asldethe  judgment  of 
forfeiture.  The  case  was  then  fixed  for 
trial;  and,  the  defendant  falling  to  ap- 
pear, a  second  Judgment  uf  forfeiture  was 
rendered.  In  this  latter  proceeding  the 
district  attoniey  offered  and  filed  In  evi- 
dence the  bond,  which  he  had  n^lected  to 
do  In  the  former  forfeiture.  This  is  an  ap- 
peal from  this  second  Judgment  forfeiting 
the  bond.  The  defense  la  (1)  that  there 
cnuld  be  no  second  forfeiture  of  the  bimd ; 
(2)  Chat  the  defendant  surety  had  filed  a 
motion  to  set  aside  the  forfeiture,  which 
was  by  the  Judge  taken  under  advisement, 
and  undlBpoaed  of,  when  the  second  Judg- 
ment of  forfeltui-ewaa  rendered, and  there- 
fore no  proceeding  could  be  had  In  the  case 
until  that  was  dlspoeedot;  (S)  that  the 
recordera  of  the  city  of  New  Orleans  are 
without  authority  to  take  bon^  In  cases 
In  which  the  penulty  is  death  or  hard  la- 
bor; (4)  that  the  bond  waniot  authenlte, 
and  proof  was  required  of  Its  exwutlon; 
(6)  that  the  criminal  district  conrt  of  the 
parish  of  Orleans  has  no  civil  Jurisdiction, 
and  can  render  no  moneyed  Judgment. 

1.  The  Judgment  setting  aside  the  first 
forfeiture  placed  matters  In  the  same  con- 
dition in  which  they  were  before  the  Judg- 
ment had  been  rendered,  and  the  accuaed 
was  before  the  court  with  the  crime 
charged  against  him.  to  which  he  was 
bound  to  auRwer  In  person  from  day  to 
day  until  disposed  of.  according  to  the 
conditions  of  his  appearance  bond.  It 
was  competent  for  the  court  to  render  any 
order  in  the  cose,  and  to  fix  the  same  for 
trial.  The  fact,  therefore,  of  the  bond 
once  having  been  forfeited  Is  no  objection, 
after  it  has  been  set  asld^^lor  another 
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]ad>?meijtoinke  character  to  be  entered 
In  the  csBC. 

2.  Tbe  Jndge,  In  setting  acdde  the  Judg- 
ment of  forfeiture  first  entered,  granted 
an  tbat»the  surety  asked  and  prayed  tor 
In  his  niotlon,  and  he  therefore  faaa  no 
reaeon  no  complain.  State  v.  Ford,  ante, 
696,  (not  yet  officially  reported.)  After  the 
order  setting  aside  the  forfeiture  had  been 
rendered,  there  was  no  motion  to  this 
effect  pending  In  the  case.  It  had  been  dl»- 
poeed  of  by  the  Judgment.  The  reasons 
alleged  tn  bis  motion  by  the  defendant 
surety  w^re  all  to  the  same  effect  and  pur- 
pose,— thnt  the  Judgment  of  forfeiture 
should  be  avoided.  The  granting  the  same 
relief  sought  by  the  surety,  en  the  motion 
of  the  district  attorney,  becansti  the  Jndge 
adopted  dome  of  the  gronnda  and  omitted 
others  as  lils  reason  for  setting  aside  the 
Jndgmenta  does  not  leave  the  omitted  rea- 
sons uf  tb^  defendant's  counsel  as  a  stand- 
ing undecified  motion. 

5.  The  reorder  was  fully  antborlzed  to 
take  and  acknowledge  the  bond.  Act  No. 
269  of  185I>,  approved  March  17, 18G8 ;  ar- 
ticle 186.  SeBs.  of  1879. 

4.  The  bond  was  In  proper  form,  and 
duly  autbea'ticated  by  the  recorder,  before 
whom  It  wrts  taken.  It  made  loll  proof  of 
Itself.   StatA  v.  Lewis,  7  La.  Ann.  541. 

6.  Article  \Z0  of  the  constitution  of  1879, 
In  defining  ttte  Jurisdiction  of  the  criminal 
district  court  for  the  parish  of  Orleans, 
says  that  It  shall  have  general  criminal  Ju- 
risdiction onXy.  There  Is  no  limitation  as 
to  its  criminal  Jarisdletlon.  The  forfeiture 
of  tbe  appearance  bond, and  the  Judgment 
and  executing  thereon,  were  proceedings 
springing  directly  from  a  criminal  prosecu- 
tion, and  wer4  neceasarllyof  the  character 
of  criminal  Jurisdiction.  Tbe  forfeiture  of 
a  bond  in  a  criminal  case  for  the  appear- 
ance of  the  accused  Is  not  a  civil  but  a 
criminal  procedure,  to  be  tested  alone,  on 
a  qaeetlon  of  jurisdiction,  by  the  character 
of  tbe  crime  charged  against  the  accused. 
State  V.  CasRidy;  7  La.  Ann.  276;  State  v. 
Williams,  87  La.  Ann.  200;  State  t.  Bums, 
88  La.  Ann.  86S.  ' 

Judgment  aflBrmed. 

* 

Behaarinff  refuted. 


Statb  t.  DOTUt. 

(Supreme  Count  ef  LouMtma.  Kay  B,  1890. 
«a  La.  Ann.) 

CancnrAL  L&v— AmuL— Appbakavcb  Bohd— 

FORraiTUBB— JUDOlfBNT. 

1.  Where  the  object  of  a  proceeding  is  to  have 
exeoDtion  imoe  on  a  jndffment  of  forieftnre  of  a 
bond  in  a  criminal  case.  It  Is  a  oi^inltial,  and  not  a 
oivll.  proceeding;  and  tbe  Jnrlsdlotlon  of  the  an- 
preme  court  is  to  be  tested  by  the  ohaiaoter  of  the 
crtane  cbarged  inthe  Indictment. 

2.  Where  the  minutes  of  the  court  contain  no 
record  of  the  forfeiture  of  an  appearance  houd  in 
a  criminal  case,  the  record  cannot  be  supplied  by 
parol  testimony.  To  amend  the  record,  long  after 
ft  has  been  made  up,  by  parol  testimony,  partlca- 
tarly  when  tbe  amendinant  la  for  tbe  parpoaa  of 
aatabllshtng  a  Judgment,  wonld  be  a  dangerous 
prooeediDg. 

8.  In  a  suit,  in  the  nature  of  a  iclre  /oclos,  to 
revive  a  Judgmeut  of  the  forfeiture  of  an  appear- 
ance, and  to  cause  execution  to  issue  thereoa,  it  is 
itot  necessary  to  adrertlse  the  loss  of  the  bond  be- 
fore giving  evidence  of  Ita  description,  as  the  rait 


la  not  fonndad  on  ttie  twnd,  bat  ttie  Jodgmentol 
forfeitnra. 

(SyUabua  by  the  Court) 

Appeal  from  district  court,  parish  of 
Webster;  Drew,  Judge. 

Tbe  Attoraex  Oeneral,  for  the  State. 
Watklna  <£  Watkins,  tor  appellee. 

McEnert^  J.  Two  Indictments  for  lar- 
ceny were  presented  against  one  John 
lUchardson.  Tbe  court  granted  an  order 
fixing  the  amount  of  the  bond  In  each 
case  at  9250.  Richardson  bdng  unable  to 
give  this  bond,  on  motion  In  open  court, 
which  doee  not  appear  upon  the  minutes, 
thebonds  were  reduced  toflSO  each,  which 
Richardson,  who  was  in  custody,  fur- 
nished, with  Doyle  as  his  siyvty.  The 
bonds  were  lost  or  stolen  from  the  clerk's 
office.  On  the  theory  that  the  recogni- 
sance of  tbe  accused  had  been  forfeited  In 
puTBuance  of  section  1032,  Rev.  8t..the  dis- 
trict attorney.  In  the  nature  of  a  scire  Ih- 
c/AfiT,  proceeded  against  the  surety  on  the 
bonds.  There  was  a  Judgment  of  nonsuit 
against  the  state,  from  which  this  appeal 
Is  taken.  A  motion  Is  made  to  dismiss 
the  appeal  on  the  ground  that  the  forfeit- 
ure of  an  appearance  bond  la  a  criminal 
procedure  only  when  proceedings  are  con- 
ducted under  section  1032,  Id. 

Theobject  and  purpose  of  the  proceedings 
Is  to  hare  an  execution  Issued  on  a  Judg- 
ment of  forfeiture.  At  most  the  proceed- 
ing is  only  In  the  nature  of  an  original  ac- 
tion. Tt  springs  directly  from  a  criminal 
proceeding,  and  Is  not  to  be  tested  by  tbe 
rules  applicable  to  civil  actions.  State  v. 
Williams,  37  La.  Ann.  200;  State  v.  Bums, 
88  La.  Ann.  363;  State  v.  Balize,  Id.  542; 
State  V.  Comig,  ante,  6%,  (not  yet  offici- 
ally reported.)  Tbe  motion  to  dismiss 
the  appeal  Is  denied. 

OH  TBS  ifSRrrs. 

Tbe  order  authorising  tbe  sheriff  to  take 
bond  was  In  writing.   Bdng  nnable  to 

furnish  the  bond  In  the  amount  as  orig- 
inally fixed  in  the  written  order.  It  was 
reduced  In  each  case  to  f  160  on  motion  in 
open  court.  No  record  was  made  of  this 
motion,  and  the  order  granted  thereon 
at  the  request  of,  and  for  the  benefit  of, 
tbe  accused.  The  signature  to  the  bond 
is  not  denied,  and  it  is  not  urged  that  the 
amount  of  the  bund  Is  not  correct.  The 
accused  was  In  custody,  and  the  bond 
effected  his  release.  As  the  bond  does  not 
exceed  the  amount  authorized  in  tbe  writ- 
ten order  authorizing  It.  It  Is  difficult  to 
perceive  tbe  force  of  the  objection  of  the 
surety.  He  cannot  question  tbe  regular- 
ity of  the  proceedings  which  procured  the 
release  of  the  accused  when  In  custody. 
The  irregularity  complained  of  was  the 
reduction  of  tbe  bond,  at  tbe  Instance  and 
In  the  Interest  of  tbe  accused,  on  a  verbal 
order  of  the  Judge.  It  Is  no  defense  to  the 
breach  of  theconditlon  of  thebonds.  State 
V.  Snow,  23  La.  Ann.  596;  State  v.  Loeb, 
21  La.  Ann.  609;  State  v.  Nlcol,  W  La. 
Ann.  628;  State  v.  Canady,  16  La.  Ann. 
141 ;  State  v.  Hendricks,  40  La.  Ann.  719,  6 
South.  Rep.  24.  The  district  attorney  of- 
fered In  evidence  the  order  of  court  author- 
izing tbe  taking  uf  the  bonds  for  the 
amount  of  f 250,  cash.  He^hen  otfened  to 
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prove  a  description  uf  the  bonds  actnall7 
taken  for  $150.  To  tbis  the  counsel  for  tbe 
accused  objected,  on  tbe  gronnd  tbat  tbe 
loss  of  tbe  bonds  bad  not  beeneHtabllsbed. 
The  objection  was  properly  areed.  The 
district  attorney  aftrowards  offered  to 
prove  the  loaa  of  the  bonds,  and  a  descrip- 
Uon  of  the  sume,  to  which  counsel  for  de- 
fendant urf{ed  the  same  objetlon,  and  the 
additional  one  that  the  loss  of  the  bonds 
bad  not  been  advertisf^  In  accordance 
with  article  2281),  Rev.  Civil  Code.  It  was 
not  necesBary  to  advertise  the  bonds,  us 
they  were  not  the  foundations  of  the  suit. 
Tbesult iB based  Dpontheall^ed  forfeiture 
of  the  bonds,  and  a  JadKinent  upon  the 
forfeiture  on  the  ncm-appea ranee  of  the  ac 
cased  when  called.  On  tbe  trial,  no  Judfc- 
meut  of  fdrfeitare  was  offered  in  evidenre. 
The  state  offered  to  amend  the  minutes 
by  showing  by  parol  testimony  that  the 
bond  had  been  forfeited  In  accordance  with 
section  10a2,  Bev.  St.  This  correction  waa 
not  offered  at  the  same  term  of  court  a  t 
which  the  forfeiture  Is  alleged  to  have  oc- 
cured,  bnt  at  a  different  term,  long  after 
the  minutes  ut  the  previous  term  had  been 
approved  and  slfiEned.  To  amend  the  rec- 
ord, long  after  it  had  been  made  up,  by 
parol  testimony,  would  be  a  dangerous 
proceedinfp,  particularly  when  the  amend- 
ment is  for  the  purpose  of  establishing  the 
existence  of  a  judgment.  The  minules  of 
the  court  are  authentic.  The  forfeiture  of 
tbe  bond  in  a  criminal  prosecution  is  a 
Judicial  act,  and  must  appear  of  record, 
and  cannot  besnpplled  by  parol  testimony. 
Judgment  affirmed. 

C1TIZBN8'  Bank  v.  Htaus  et  al. 

{Supreme  Cowt  of  LouisUma.   J^nril  21,  1890. 
4^  La.  Ann.) 

CoirTisoi.TioK— R10BT8  or  Moetg&oeb— Stock 

SUBSCRIPnO'9. 

1.  ProceedlngB  under  tbe  act  of  congreM  of 
July  17, 1863,  to  condemD  and  oonfiscate  propert?, 
when  consummated  did  not  divest  tbe  feeornaked 
ownership  which  continued  to  dwell  In  tiie  eoafla- 
cetee.  Nothing  beyond  the  lifs-estata  or  nsnfruct 
passed  to  the  adjudicatee. 

2.  The  claim  of  a  mortgage  creditor  of  the 
conflscatee,  who  becomes  tbe  ^jndfcatee,  and 
pays  tbe  price,  is  not  thereby  extinguished  byoon- 
luslon. 

8.  A  sale  of  that  which  wa*  thos  acquired  by 
such  creditor  does  not  transfer  the  fee  or  naked 
ownership,  but  only  the  life-estate  or  usufruct, 
which  determines  at  the  death  of  the  conflscatee, 
when  the  fee  passes  to  the  heirs. 

4.  The  ioterveotion  of  the  conflscatee  in  an  act 
pojrportlng  to  dispose  <^  the  fee  and  life-estate, 
and  bis  ratification  thereof,  prodnoea  no  legal  ef- 
fect. 

6.  Tbat  whlcb  tbe  conflscatee  could  not  do  di- 
rectly, be  could  not  accomplish  Indirectly. 

6.  The  fee  or  naked  ownership  continued  Id 
him,  notwitbstandlnK  condemnation  and  adjudica- 
tion, without  any  power  on  bis  part  to  control  or 
dispose  of  the  same  In  any  manner,  or  to  any  ex- 
tent whatever. 

7.  3toolc  oontributioiiB  are  prescribed  by  10 
years. 

8.  Prescription  does  not  run  against  a  debt  se- 
cured by  a  pledge,  as  long  as  tbe  creditor  has  pos- 
session of  the  pledge.  Detention  of  it  is  a  con- 
stant recognition  of  tbe  debt  and  rennncfatloo  of 
prescription,  which  prevents  prescription  from 
beginning  to  run. 

9.  Under  Its  charter,  the  GiUzens'  Bank  is  en- 
titled to  proceed  Hgalnst  the  heirs  of  a  Btocicholdar 


for  tbe  satisfaction  of  It*  claims,  secureja  by  mort- 
gag-e  and  pledge,  and  enforcement  of  this  aame  by 
seizure  and  sale  of  the  property,  withou  It  reooverj 
to  the  hypothecary  action.  It  cannot,!  howerer, 
recover  a  personal  ludgmeat  where  thr3y  have  ao- 
oepted,  under  benent  of  inventory,  the  yinrrosatun 
of  tbalr  aatbor.  | 
(SyUabus  by  the  Court.)  I 

Appeal  from  cl  vU  district  court  I  parish  of 
Orleans;  Voorries,  Judj^e.  t 

fl.  C.  MWer,  for  plaintiff  and  fippellant. 
W.  S.  Benedict,  Charles  Carroll,  ikad  E.  H. 
FnsTur,  for  defendant  aad  appelllee. 

Bkbuudbz,  C.  J.  This  la  an  acjuoii  to  ra- 
cover  certain  calls  orcontribatldnoB  due  on 
stock  and  the  balance  of  a  loaili ;  the  for- 
mer secured  by  mortgage,  the  1  Jitter,  by  a 
pledge  of  tbe  shares.  It  iu  brought 
against  the  heirs  of  Henry  Apt.  Uyama, 
who  are  in  possession.  Tbeli/ defense  Is 
tbat  tbe  claim  la  extlngnlsheb  by  confo- 
slon  and  prescription,  and  tnat  do  rer> 
sonal  judgment  can  be  rendered  against 
them,  as  they  are  beneflclaryl  helra  only. 
The  district  court  nonsuited  tue  plaintiff, 
with  a  reserve  of  right  to  po-oceed  in  a 
different  form.  From  the  JuAgment  thus 
rendered  tbe  bank  appeals,  f 

The  record  shows  that  in  lfi60  Henty  M. 
Hyams  became  a  stockholdeir  of  292  orig- 
inal, or  272  reduced,  shares  cpf  $100  each  of 
tho  Citizens*  Bank,  representjlng  nominally 
C2T,20U,  to  be  paid  for  as  pirovided  for  by 
the  charter;  and  that  be  Jbbtained  from 
the  bank,  in  the  placeof  bis  ^endor,  a  loau 
of  ¥7,884.  forwhlch  he  fssuetl  his  note, pay- 
able according  to  the  prc^vlslons  of  tbe 
charter,  securing  it  by  a;  pledge  of  his 
shares,  the  payment  of  w  hich  had  been 
Koarantied  by  a  special  rhortgage,  with 
stringent  clauses,  on  certain  real  estate. 
In  1865,  under  the  act  of  c,ongreB8  of  July 
17,  I8f>2,  proceedings  were  instituted 
against  Hyams  for  the  confiscation  of 
the  property.  The  bank  intervened,  a»- 
Herted  Its  claims,  and,  a  Judgment  o{  con- 
demnation only  being  randered,  aU  tbe 
rights,  title,  and  interest  wtak:h  Hyama 
bad 'In  and  to  the  property  that  could  be 
seized,  sold,  and  diveslced  under  the  act 
were  offered  at  public  auction  by  the  mar- 
Bbal  and  adjudicated  to  the  bank,  which, 
after  paying  the  charges,  applied  the  resi- 
due to  its  claim.  Subsequently,  In  1868, 
under  the  Impression  that  ic  had  acquired 
the  absolute  ownership,— the  fee  and  the 
right  ol  enjoyment,— the  bank  executed  an 
act  of  sale  of  the  same  to  Isaac  8.  Hyams, 
on  certain  terras,  Henry  M.  Hyams  inter- 
vening and  ratifying  what  was  thus  sought 
to  be  done.  Later,  in  1876.  the  vendee  faiiU 
iug  to  respond  to  bis  engagements  under 
tbls  act,  the  bank  brought  suit  against 
falm,  had  the  property  and  the  wiarea  ■ 
seised  and  advertised  tor  sale,  and  became 
the  adjudicatee.  Further  on,  Henry  M. 
Hyams  baring  departed  this  life,  his  heirs 
brought  suit,  in  1886,  before  the  United 
States  circuit  court,  to  be  declared  the 
owners  of  the  property  and  shares,  and 
Judgment  was  rendered,  thus  recognising 
them,  with  a  reserve  of  the  rights  (rf  tJie 
bank, however.  Finally ,contributlDnB hav- 
ing been  called  py  tbe  bonk  on  the  shares, 
and  payment  having  been  demanded  otthe 
amount  due  on  the  loan,  and  nu  Judgment 
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lt€&ag  niiide,the  bank  brunghtt  In  the 
l-ratient  iTuit  to  enforce  her  rlghte. 

The  detensea  eet  op  by  the  heirs  are  not 
well  foonlded.  The  claims  of  the  bank  are 
extlu^bnhed  neither  by  confusion  nor  pre- 
scription unless  partially.  The  ownership 
of  the  prioperty  and  atock  never  was  ac- 
q  ulred  by  the  bauk.  The  fee  never  was  di- 
vested Ire  m  the  conflseatee.  It  rontinned 
to  reside  1  n  bliD'  without  any  right  of  con- 
trol, notn  ithatandlng  the  condemnation 
and  edjnd  Icatlon,  nntil  his  death,  when  It 
patised  to  his  heirs.  Lange'sCase.lS  Wall. 
177;  Marcuard's  Case,  20  Wall.  114;  Boa- 
worth's  C^se,  133  U.  S.  92, 10  Sup.  Ct.  Bep. 
231.  What:  was  condemned  and  passed  to 
the  bank  wua  the  life-estate  of  the  conflsea- 
tee. The  fldle  ol  the  property  and  stock  by 
tht'bank  td  Hyams.Jr.,  was  an  empty  and 
Idle  I'cremony.  As  the  bank  had  no  title 
ti>  the  nnkeld  ownership,  the  sale  was  that 
4>f  another'^  property,  and  so  a  nullity. 
Uev.  Civil  Cfcde,  art.  2542.  What  the  bank 
conveyed  wias  tbe  life-estate  which  it  had 
acquired,  nothing  more.  Tbe  Intervention 
of  H.  M.  Hynms  In  the  act,  and  hia  ratlfl- 
ration  of  what  was  thereby  proposed  to 
lie  done,  had  no  legal  meaning  or  effect. 
Although  it  I  be  true  that  the  fee  was  not 
divested  froni  H.  M.  Hyams  by  the  confisca- 
tion, it  Is  no  ^leea  so  that  he  had  no  right 
whatever  to  control  It,  or  dispose  of  the 
same  In  any  tuanner,  directly  or  Indirect- 
ly; so  that  wllat  be  then  did,  or  whether 
be  did  nothing,  amonnted  to  the  same. 
The  fee  contioded  to  dwell  In  him  until  be 
died.  Ballroad-Co.  v.  Bosworth,  133U.  S. 92. 
10Siip.Ct.Rep.231;  Avegnov.Schmidt.llS 
U.  8.  298,  800,  K  Sup.  Ct.  Rep.  467;  Shields 
V.  Shltr.  124  n.  S.  352,  8  Sup.  Ct.  Rep.  510. 
When  the  bank  sued  Hyams,  Jr.,  and  be- 
came the  adjudlcatee  at  the  sale,  what 
passed  to  it  was  that  which,  it  had  previ- 
ously conveyed  to  him,  and  which  It  had 
acquired  at  the  condemnation  sale,— tbe 
life-estate  or  nAked  ownership.  Finally, 
at  the  death  of  Henry  M.  Hyams,  the  life- 
estate  having  determined,  and  the  fee 
which  was  in  him  having  passed  from  bim 
to  his  heirs,  these  became  the  owners  of 
the  property  and  shares,  such  as  It  stood, 
but  earn  omre.  Ho  that  It  is  apparent 
that  the  bank  never  having  onlted  the 
qnalltiee  of  creditor  and  debtor,  Its  claims 
were  not  extinguished  by  confusion.  Rev, 
Civil  Code.  art.  2217. 

2.  The  defense  of  prescription  cannot 
avail  In  every  respect.  The  atock  contri- 
bDtious  could  not  be  prescribed  against 
until  IJie  same  had  been  called.  There 
was  one  for  $584  called  for  In  December, 
1878-  All  the  others  were  called  for  in  De- 
cember, 1876,  and  subsequently,  within  the 
10  years  preceding  tbe  institution  of  this 
suit,  in  July,  1886.  The  call  for  the  contri- 
bution of  9584  was  barred  by  the  prescrip- 
tion of  10  years  at  the  bringing  of  the  ac- 
tion, and  this  reduces  the  amount  claimed 
to  92,688.  Id.  art.  8544.  Tbe  possession 
of  the  pledge  was  a  constant  recognition 
of  the  debt,  which  prevented  prescription 
front  ever  beginning  to  run.  It  Is  not 
the  contract  or  act  of  pledge  that  Inter- 
mpta  prescription,  but  it  Is  the  detention 
of  the  things  pledged.  Such  possession  is 
a  constant  renunciation'  of  prencriptlon 
every  Instant  that  It  begins  to  ran.  Maiv 


rade.  7.  305;  Troplinar,  Fresce.  8B.  76,  964, 
534.  618,  628;  Bank  v.  Johnson.  21  La.  Ann. 
128;  Police  Jury  v.  Duralde,  22  La.  Ann. 
107;  Bank  v.  Knapp,  Id.  117;  Bank  v.  St. 
Amans,  23  La.  Ann.  293;  Case  v.  Bank,  100 
n.  8. 450 ;  Conger  v.  New  Orleans,  82  Ia. 
Ann.  1253. 

Under  the  terms  of  section  24  of  the 
charter  of  the  bank,  and  even  under  the 
general  law,  the  bank  had  a  right  to  press 
and  enforcetheclaims  herein  set  up  against 
the  heirs  vl&  ordlnarla,  even  If  they  were 
third  persons.  The  charterformed  part  of 
the  contract,  as  though  It  had  been  incor- 
porated into  It.  Under  Its  provisions,  the 
bank  could  pursue  any  property,  regard- 
less of  any  alienation,  In  the  hands  of  any 
possessor  holding  by  any  title,  Just  as  It 
could  have  done  had  it  proceeded  agrainst 
the  original  mortgagorand  debtor.  A  for- 
tloiiy  had  it  such  right,  when  the  property 
was  in  thehandsof  tbehelrsof  such  debtor, 
without  being  subjected  to  pursue  the 
form  and  delays  of  the  hypothecary  action, 
to  which  It  was  relegated  by  the  court  he- 
low.  Tbe  bank,  however, cannot  hold  the 
defendan  ts  liable  or  condltlnnal.but  as  ben- 
eficiary heirs  only.  As  such  they  are  not 
responsible  beyond  the  assets  of  their  au- 
thor. Code  Prac.art.734;  Rev.Clvil  Code, 
art.  105S;  Bank  v.  Bulsson,  7  Rob.  (La.) 
506;  Association  v.  Claiborne,  7  La.  Ann. 
319;  Bank  v.  Deynoodt,  25  La.  Ann.  628; 
Latlolals  v.  Bank,  83  La.  Ann.  1444; 
Mitchell  V.  Logan,  84  La.  Ann.  098; 
Hen.  Dig.  1469.  The  child  Is  prohibit- 
ed from  taking  the  fatber^s  property  un- 
less he  pays  the  father's  debts.  Dnpre  v. 
Soye,  31  La.  Ann.  450;  Lesseps  v.  Lopene, 
34  La.  Ann.  117.  The  amount  of  contribu- 
tions due  Is  f2,5S8,  with  Interest,  and 
the  stock  not  reduced  by  credits  is  $5,600, 
with  Interest.  The  stock  is  secured  by 
mortgage  on  the  property  described  In  the 
petition,  and  the  stock  note  Is  secured  by 
the  pledge  of  the  stock  and  the  mortgage 
guarantying  the  shares. 

It  ia  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  be  reversed, 
and  that  there  now  be  Judgment  in  favor 
of  plaintiff, the  Citizens*  Bunk,  and  against 
the  defendants,  as  beneficiary  heirs  of  Hen- 
ry M.  Hyams,  and  without  liability  b& 
yond  tlie  sHsets  of  this  succession,  to-wlt: 
Clarence  D.  Sprigg,  Mrs.  Settle  M.  Hyams, 
wife  of  Andrew  H.  Butler,  Joslah  Cham- 
bers, tutor  of  Daisy  Hyams,  Emma  Hy- 
ams, Leila  A.  Hyams,  represented  herein 
by  her  tutor  and  curator  ad  boe,  W.  R. 
Rutland,  executor  of  Henry  i/L.  Hyams, 
Jr.,  and  tntor  of  his  mlnorchlldren,Iitiura 
R.,  Judith  L.  Rutland.  Nellie  C,  Augusta 
M.,  and  Edith  C.  Hyams;  and  It  la  or- 
dered and  decreed  that  the  Citizens'  Bank 
Is  entitled  to  seize  and  aell  the  property 
described  In  its  petition  and  in  the  act  of 
mortgage  of  Henry  M.  Hvams  to  the  Citi- 
sens*  Bank,  of  date  23d  of  October,  1860, 
passed  before  Felix  Qrima,  and  to  seize 
and  sell  also  tbe  277  shares  of  the  caoital 
stock  of  said  bank  owned  by  said  Henry 
M,  Hyams,  to  pay  and  satisfy  the  loan 
debt  contracted  by  the  late  Henry  M.  Hy- 
ams, Sr.,  to-wlt.  $5,600,  with  10  per  cent. 
Interest  from  July  1, 1886,  and  to  pay  and 
satisfy,  also,  tbe  stock  debt  due  to  the 
bttuk  of  f2,588,  with  8  per  c^nt.  interest 
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npon  1156  thereof  from  the  1st  of  Decem- 
ber. 1876,  and  on  $158  thereof  from  the  lat 
of  December.  1H77,  and  on  $580  thereof 
from  the  Ut  of  December,  1881 ,  and  on  $584 
thereof  from  the  Ist  of  December,  1882,  and 
CD  $584  thereol  from  the  Ist  of  December, 
18R3,  and  on  $544  thereof  from  the  lat  of 
December,  18ft4,  and  on  $684  thereof  from 
the  lat  of  December,  1R86.  and  coats;  and 
the  said  mortage  In  favor  of  the  bank,  to 
secure  the  payment  of  said  debts,  la  hereby 
recognized  and  decreed  to  exist  npon  the 
aforesaid  mortgaged  properly  described  In 
the  petition  and  In  the  act  of  mortgage 
aforescdd,  and  the  privily  upon  said 
shares  of  stock  to  secure  payment  of  said 
debt  is  also  recognized  and  decreed  to  ex- 
lat  upon  uald  stock,  and  the  mortgage  ac- 
corded by  the  act  to  secure  the  stock  debt 
of  the  bank  of  $26.0^,  not  due,  but  liable 
to  be  called  for  under  the  charter  of  the 
bank,  and  the  laws  relatlTe  thereto,  la 
hereby  recognized  and  decreed  to  exist  up- 
on the  aforesaid  property,  la  to  be  as- 
sumed by  the  purchaser  of  the  property, 
and  to  subsist  thereon  until  final  payment. 

It  is  further  ordered  that  the  plaintiff 
and  appellant  recoTercosta  In  bothcourts. 


Wellbr  v.  Van  Hoten. 

(Supreme  Court  of  XouMono.         10,  1890. 
«B  La,  Ann.) 

HutBUTD  Aim  'Was — Sbpahatiok  —  Comnrsrrr 

Pbopektt. 

1.  Under  article  SISO,  Bev.  Civil  Code,  the  fail- 
ure of  tbe  wife,  separated  from  bed  and  board,  to 
aooept  tbe  commnnity,  either  expressly  or  tacitly, 
wltbln  the  delays  therein  preecritjed,  operates  a 
concluaWe  and  irrerocable  renunoiauon  thereof, 
which  bars  aoy  BUbBeq,uent  assertion  of  the  com- 
munity riehts. 

S.  Article  2430  remains  in  foroe,  and  was  not 
repraled  by  Act  Na  4  of  1889. 

S.  Failure  of  wife  to  repay  to  tbe  community 
sums  which  had  been  advanced  by  it  during  its  ex- 
istence for  the  benefit  of  her  separate  estate  does 
not  amount  to  taking  possession  of  community 
property,  operating  a  tacit  acceptance. 

4.  Peremptory  exceptions  founded  on  law  may 
be  filed  at  any  stage  of  the  trial  before  Judgment. 
(S]/lldbu$  by  the  Court.) 

Ch&s.  Osterberger  and  Oaa  A.  Breaax,tor 
appellant.   B.  R.  Forman,  tor  appellee. 

Fennbk,  J.  Appeal  from  the  civil  dis- 
trict court  for  the  parish  of  Orleans. 
Plaintiff  and  defendant  were  married  In 
1868.  In  1884  the  husband  sued  tbe  wife 
for  a  separation  from  bed  and  board,  and 
obtained  Judgoient,  which  became  final  on 
Decemtier  17, 1884,  and  from  which  no  ap- 
peal was  taken.  Subsequently  he  obtained 
a  final  divorce.  On  June  9, 1886,  plaintiff 
filed  this  suit,  in  which  she  claims  a  settle- 
ment of  the  community  of  acquets  and 
Kalna  which  subsisted  during  the  mar- 
riage, and  was  terminated  by  the  juds- 
nient  of  separation  from  bed  and  board 
rendered  in  1884.  Rev.  Civil  Code,  art.  155. 
The  defendant  joined  ieaue  on  the  merits, 
and  the  trial  of  the  case  had  made  some 
progress  when  he  filed  a  peremptory  ex- 
ception, founded  on  law.to  the  effect  that, 
by  reason  of  plaintiff's  failure  toacceptthe 
community  within  the  delays  allowed  by 
law,  she  had  tacitly  and  Irrevocably  re- 
nounced the  same,  and  her  right  of  action 


here  asserted  was  thereby  barredi  and  de- 
stroyed. From  a  Judgment  mniptalnlngf 
this  exception  the  present  appeal#B  taken. 

The  exception  Is  founded  on  arCpcle  2420, 
Id. :  "  The  wife,  separated  from  jbed  and 
board,  who  haa  not,  within  tile  delays 
above  fixed,  to  begin  from  the  s«aratioii 
finally  pronounced,  accepted  thq  commn- 
ntty,  Is  supposed  to  have  renoibiced  the 
same,  unless,  being  still  within  jme  term, 
she  has  obtained  a  prolongatiorifrom  tbe 
Judge  after  the  husband  was  neard,  or 
after  he  was  duly  summoned!"     It  la 
abown,  and  Is  undisputed,  thai  plaintiff 
did  not  accept  within  the  term  iftFeecTibed, 
and  obtained  no  prolongatlupi  thereof 
from  the  Judge.  Tbe  above  artiiAe  la  taken 
from  article  1468  of  the  FrencbdCode,  ajid 
its  meaning  and  effect  are  conclidBively  set- 
tled by  both  our  own  and  the  FiTencb  Juris- 
prudence. It  Is  universally  b«Jd  to  mean 
that  the  failure  of  the  wife  septtirated  from 
bed  and  board  to  accept  the  ^mmunltgr, 
either  expressly  or  tacitly,  wl'|hin  the  pz^ 
scribed  delay,  operates  a  coucUAislve  rennn- 
elation  thereof,  which  Is  irre -Vocable,  and 
which  bars  any  subsequent  eiicccptance  or 
assertion  of  community  rlgAts.   5  Mar- 
cade.  605  ;   8  Baudry,  Laca-fatlni€r6,  ISO; 
22  Laurent,  425,431;  Uermela  v.  Ttaeurer, 
11  La.  Ann. 70;  Audrich  v.  L»mothe,12  La. 
Ann.  76;  Ewlngv.  Altmeyef.  16  La.  Ann. 
416;  Decuir  v.  Lejeune,  Id.  &jB9;  Hnoddy  v. 
Brasher,  18  La.  Ann.  469.   Vil^e  do  not  un- 
derstand the  learned  counst^lof  plaintiff  to 
dispute  the  perfect  validity  <  »f  theexceptlon 
if  article  2420  remains  In  ^)orce,  but  they 
claim  that  tfalsarticle  has  beenmpealed  by 
the  statute  No.  4  of  1882,  -^hlcb  la  In  ttie 
following  words:  "At  the  dlBBolotlon,for 
any  cause,  of  the  msrrlaget  community.  It 
shall  be  lawful  for  the  w'fe  to  accept  the 
community  of  acquets  and  galna  und^ 
the  benefit  of  inventory  i  i  the  same  man- 
ner, and  with  the  same  Ifcnefita  and  ad- 
vantages, as  heirs  are  allownd  by  existing 
laws  to  accept  a  succewionunderthe  bene- 
fit of  Inventory."  The  statute  contains 
no  repealing  clause,  and  It  cannot  be  held 
to  repeal  article  2430  by  Implication  unless 
its  provlalona  are  "contrary  to,  or  Ine- 
concilable  with,  t'loae  of  the  former  law.  ** 
Rev.  Civil  Code.  art.  23.   Repeals  by  Impli- 
cation are  universally  disfavored.  The 
principle  formulated  by  Mr.  Sedgwick,  and 
approved  by  this  tribunal,  as  wdl  as  by 
courts  generally,  that  "laws  are  presumed 
to  bepassed  with  deliberation,  and  with  full 
knowledge  of  all  existing  ones  ou  the  same 
subject;  and  It  Is.  therefore,  but  reasona- 
ble to  conclude  that  the  legislature.  In 
passing  a  Rtatute.did  not  Intend  to  abro- 
gate any  prior  law  relating  to  the  same 
subject-matter  unless  the  repugnancy  be- 
tween the  two  Is  irreconcilable.'*  Hedg. 
St.  &  Const.  Law,  lOQ,  98;  Railroad  Co. 
V.  City,  S4  La.  Ann.  441,  and  authorities 
there  citeu.   There  Is  no  such  repugnan- 
cy between  the  article  2420  and  the  sul>- 
eequont  statute.   On  the  contrary,  they 
may  well  stand  together,  and  might  be 
Incorporated  in  a  single  consistent  stat- 
ute which  would  provide  (1)  tiie  delays 
within  which  the  wife  separated  from  bed 
and  board  should  be  bound  to  aignli^  her 
acceptance;  (2)thatBald  acceptance,  how- 
ever, might  be  made  under  tbe  benefit  of 
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inventorT,  In  the  same  manner,  and  with 
tbe  same  benefits  and  advantages,  as  the 
law  provides  in  the  case  of  beneficiary 
faelrs.  Wjbere  is  the  inconststency?  Tbe 
article  azw  the  statute  in  <act  treat  of  dit- 
ferent  matters.  Tbe  article  treats  of  the 
time  wlOila  which  tbe  wife  mast  signify 
her  acceptance.  Tlie  statute  treats  of  tbe 
manner  in  wbicb  sbe  may  accept.  The  evil 
intended  Ito  be  remedied  by  tbe  statute 
was  very  clear.  Under  the  prior  law  tbe 
wire,  in  an  cases,  was  bound  to  accept  or 
renounce  f^he  community  unconditionally, 
taking  upon  herself  the  risk  uf  Its  solven- 
cy. The  Object  at  tbe  statute  was  simply 
to  change  ,tbis,  and  to  aathorlBO  the  wife 
to  accept .  under  benefit  of  Inveatory. 
whereby  she  Incurred  no  llablUtleB  b^ond 
the  value  ol  the  community. 

We  have  been  unable  to  appreciate  the 
force  of  the .  argument  of  counsel  that  tbe 
act  of  1882  destroys  the  reason  and  motive 
on  which  at-tlcle  2420  rests,  and  that  ra- 
tioae  oosMofe,  ceesat  et/un  Jez.  Bis  sug- 
gestion of  tbe  reason  underlying  the  arti- 
cle, as  being  Intended  only  as  a  protection 
to  the  wife,  U  quite  contrary  to  the  view 
expressed  by\  the  court  and  the  French 
commentators.  '*Tbe  reason  of  the  rule," 
said  tblsconr^,"iBdoubtlessthts:  Thehus- 
band  Is  the  head  and  master  of  tbe  com- 
munity, and  ^t  once  rraponsible  for  Its 
debts;  and,  b^lng  s^sed  of  it,  he  ought 
not  to  becompelled  to  demand  a  partition 
of  the  wife  of  tbe  effects  in  his  hands,  and 
thus  lessen  his  means  to  meet  the  debts, 
particularly  as  he  Is  responsible  for  the 
whole,  whilst  hie  wife,  by  acceptance, 
would  only  be  teepouslble  for  one-balf  of 
tbe  same.  The  interest  of  tbe  creditors 
and  of  the  public  requires  that  the  delay 
allowed  the  divorced  wife  to  accept  should 
be  as  provided  by  theCivU  Code."  Her- 
man T.  Tbeurer,  1 1  L.a.  Ann.  70. 

Other  reasons  .are  ffiven  by  the  French 
commentators,  but  all  are  entirely  con- 
trary to  the  one  suggested  by  counsel.  8 
Baudy,  Lacantlul^rd,  ISO;  22  X^aurent,  425. 

Anthorlitng  the  wife  to  accept  with  ben- 
efit of  Inventory  detracts  in  no  manner 
from  the  reason  and  policy  of  tbe  law 
which  requires  her  to  exercise  the  right 
within  a  brief  delay  under  penalty  of  for- 
feitnre. 

Tbe  objection  to  the  timeliness  of  plead- 
ing the  exception  Is  unfounded.  It  Is  clear- 
ly a  peremptory  exception,  as  defined  by 
article  346,  Code  Prac.,  "which,  without 
going  Into  the  merits  of  the  cause,  shows 
that  tbe  plaintiff  cannot  maintain  bla  ac- 
^on  either  because  It  is  prescribed,  or  be- 
cause the  cause  of  action  has  been  de- 
stroyed or  extinguished. "  Such  excep- 
tions, under  the  express  terms  of  the  fol- 
lowing article,  (346,)  "may  be  pleaded  in 
every  stage  ol  the  -  action  previous  to  tbe 
definitive  Jadgment. " 

The  contention  that  plaintlfl  tacitly  ac- 
cepted the  community  within  tbe  terms 
prescribed  finds  no  support  In  the  record. 
Surely  tbe  suggestion  Is  hardly  serious 
that,  because  the  wife  is  Indebted  to  tbe 
community  for  sums  advanced  during  Its 
existence  for  ber  separate  estate,  her  fail- 
ure to  pay  such  debts  Is  to  be  treated  as  a 
conversion  of  community  property  op^ 
ating  as  an  acceptance. 


The  earnest  and  very  able  argument  of 
counsel  for  piaintllf  baa  commanded  our 
attentive  consideration,  but  we  can  dis- 
cover no  ground  for  reversing  the  Judg- 
ment of  our  learned  brother  of  tbe  district 
court. 

Judgment  aflSrmed. 


State  v.  Dbschampb. 

(Swprme  Court  of  Xoutotona.  Hay  21, 1890. 
&  La.  Ann.) 

UUBDIX— HaIICI— EVIDBNOK— BBS  GBBT.B. 

1.  Ordinarily,  wbea  the  act  la  deliberately 
committed  with  a  deadly  weapon,  and  is  likely  to 
be  atteoded  with  dangerous  oonsequences,  tbe  mal- 
ice reqalsita  to  murder  will  be  presumed.  Bnt,  a* 
a  general  mle,  it  has  been  held  tiiat  tbe  presump- 
tioQ  wbiob  arises  from  a  ktlllog,  muxmnected  with 
sach  oiroumstanora  of  vicdenoe^  Is  that  of  murder 
in  the  secoDd  deirree  only. 

3.  Biuoa  malice  cannot  usually  be  directly 
proved,  and  the  evidence  of  it,  therefore,  being 
circumstantial,  any  facts  which  go  to  afford  an  Idp 
ference  of  Its  exietenoe  are  admissible. 

8.  Where  tbe  scienter  or  mto  animo  forms  an 
esBentisI  or  indispensable  part  of  the  inquiry,  tes- 
timony may  be  offered  of  snoh  acts,  conduct,  or 
declarations  of  the  accused,  as  tend  to  estsbllsh 
such  knowledge  or  intent,  notwithstanding  they 
may.  In  law,  constitute  s  dlaUnot  offense. 

4.  Though  generally  objectionable,  proof  of  a 
different  crime  from  the  one  charged  is  admissi- 
ble, when  both  offenses  are  closely  linked,  and  con- 
stitnte  parts  of  the  re*  geata;  and  when  It  Is  per- 
tinent and  necessary  to  show  intent. 

6.  As  it  Is  permissible,  on  a  trial  for  murder, 
to  show  guilty  icoowledgej  or  criminal  intent,  by 
making  proof  of  the  commission  of  another  crime, 
either  perpetrated  or  attempted,  and  which  con< 
stitntes  a  part  of  tbe  res  gestiB,  and  for  the  purpose 
of  showing  intent,  further  proof  of  premeditation 
Is  unnecessary. 

6.  It  has  often  been  held  by  us,  that,  as  this 
court  has  appellate  jurisdiction  on  questions  of 
law  alone,  it  will  not  revise  the  refusal  of  the  lower 
court  to  grant  amotion  for  a  new  trial,  based  solely 
on  an  alleged  deftdeooy  of  evidenoe  to  make  out  a 
case. 

{SyUabu*  Jyy  the  Cmvrt.) 

Alfted  Roman,  for  appellant.  Tbe  At- 
tom^'  OeneraJ  and  Lionel  Adams,  for  the 
State. 

W ATKINS,  J.  Appeal  from  the  criminal 
district  court,  parish  of  Orleans.  This  is 
the  defendant's  second  appeal  from  a  ver- 
dict and  Judgment  subjecting  him  to  tbe 
extreme  penalty  of  the  law  for  the  com- 
mission of  the  crime  of  murder.  41  La. 
Ann. — ,ante,138.  Tbe  grounds  on  which 
tbe  reversal  of  tbf  judgment  la  demanded 
are:  (1)  That  certain  testimony  was  im- 
properly admitted;  (2)  that  the  court  be- 
low improperly  declined  to  give  certain  re- 
quested special  charges  to  tbe  jury;  and 
(3)  that  bis  applleatlou  for  a  new  trial 
was  illegally  i-efused. 

1.  The  first  bill  of  exceptions  to  which 
our  attention  is  attracted  is  that  In  refer- 
ence to  the  testimony  of  the  coroner,  who 
was  called,  and  Interrogated  as  a  witness, 
on  tbe  part  of  the  state.  Tbe  objections  to 
the  coroner's  statement  as  a  witness  are: 
(1)  That  It  is  irrelevant  to  the  IsBue:  (2) 
"that  its  tendency  was  to  prejudice  the 
accused  before  the  jury;"  and  f3)  that  it 
tended  to  establish  the  perpetration  of  an- 
othei*  and  different  crime  than  the  one 
charged  against  the  accused,  and  which 
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■was  not  neceesarlly  Indnded  therein.  To 
tliese  objections,  tbe  trial  Jud^e  replied 
that,  "in  all  cases  of  homicide,  even  when 
it  is  DOt  absolutely  necessary  to  prore  the 
condition  of  tbe  body  uf  the  deceased,  in 
orderto  ascertain  and  determine  the  cause 
of  the  death,  and  the  InstrunientaHty, 
means,  aod  agencies  by  which  the  death 
was  accomplished,  such  testimony  is  ad- 
missible tu  show  whether  or  not  the  kill- 
InK  was  by  the  use  of  means  and  agencies 

greparecl  in  advance,  and  dangerous  to 
uman  life.  Such  testimony  is,  also,  ad- 
missible to  show  motive,  and  whether  the 
killing.  Intentional  or  nnintentlonai,  was 
done  while  the  accused  was  engaged  in 
doing  acme  other  unlawful  or  felonious 
act.'"  He  therefore  considered  the  testi- 
mony competent,  and  admitted  it  over  de- 
fendant's objection  and  exception. 

In  thus  rulloK  wethlnit  the  judEe'edecie- 
lon  was  undoubtedly  correct.  The  simple 

{}roof  of  abomlcide  Is  Insutfldent  to  eatab- 
Ish  tbe  crime  of  murder.  Some  proof 
must  be  first  affirmatively  made,  on  the 
part  of  the  state,  of  the  existence  of  malice 
In  the  heart  of  the  perpetrator  of  the  act, 
in  order  to  put  the  uccosed  upon  hie  de- 
fense. Ordinarily,  where  tbe  act  la  com- 
mitted deliberately,  with  a  deadly  weapon, 
and  is  likely  to  be  attended  with  danger* 
oua  consequences,  the  malice  requisite  to 
murder  will  be  presumed.  Bat,  as  a  gen- 
eral rale,  It  has  been  held  in  different 
states  that  the  presumption  which  arises 
from  a  killing,  unattended  with  such  cir- 
cumstances of  violence,  is  that  of  mnrder 
In  the  second  degree.  And  as,  under  our 
law,  there  are  no  grades,  or  degrera,  in 
the  crime  of  murder,  the  simple  pruof  of  a 
killing  by  the  accused,  unattended  by  any 
circumstances  of  malice,  could  raise  no 
stronger  presumption  against  him  than 
that  of  manslaughter.  2  ^Vbart.  Crim. 
Law.  §  752. 

But  there  are  many  circumstances  from 
which  malice  may  be  inferred,  other  than 
tbe  use  of  a  deadly  weapon;  and  Mr. 
Wharton  Instances  "  prior  attempta  to  in- 
jure, though  In  other  ways."  Id.  S  954. 
The  same  author  Rays :  "  Since  malice  can- 
not usually  be  directly  proved,  and  the 
evidence  of  it,  therefore,  being  circumstan- 
tial, any  facts  which  go  to  afford  an  Infer, 
ence  of  its  existence  are  admissible. "  Id. 
§  956.  The  same  author  announces  the 
rule  to  be  that,  where  the  scienter  or  quo 
ABlmo  forma  an  eaaential  or  tndfepensable 
part  of  an  Inquiry,  testimony  may  be  of- 
fered of  such  acts,  conduct,  or  declarations 
of  the  accused  as  tend  to  eBtabllBh  such 
knowledge  or  Intent;  notwithstanding 
tliey  may,  In  law,  constitote  a  distinct 
crime.  Whart.  Horn.  §§  701,  702.  Bishop 
puts  theprincipiethus tersely:  •*The  proof 
of  criminal  intent  and  of  guilty  knowl- 
edge not  generally  admlttlpg  of  other 
than  cirenmstnntlal  evidence,  may  often 
be  aided  by  showing  another  crime,  at- 
tempted or  perpetrated ;  and.  when  it  can 
he,  it  is  permisaihie."  1  Blab.  Crlm.  Proc. 
§1126.  In  trc:atlng  of  what  is  admissible 
in  proof  of  res  gestw  the  same  author 
says:  "Therefore,  if  two  or  more  onenses 
are  committed  In  one  transaction,  all  the 
transaction — that  Is,  all  the  offenses— may 
be  given  in  evidence  on  tha  trial  for  one. 


And  all  the  rw  gfstm  may  b(i§  shown, 
though  the  transaction  Is  a  cqDnttnalnfl^ 


one,  or  done  In  parts  on  dlfterei 


(I*. 


t  day«.' 


Id.  §  1125.  Our  predecessors  ri  scognlsed 
and  enforced  this  precept  of  crlrCnlnal  law 
In  State  t.  Patsa,  8  La.  Ann.  hVA\  the  rule 
being  stated  tbns:  "The  geneilal  rnlels, 
aa  stated  by  the  coonsel  for  thJe  accased, 
that  no  evidence  can  he  giveia  of  other 
felonies  committed  by  the  prisloner  than 
thatchai^^  in  the  Indlctmentl.  To  tbla 
rule,  however,  there  are  exceptitpns,  one  of 
which  is  when  It  becomes  mfeterial  to 
show  tbe  Intent  with  whlcbf  tbe  act 
charged  was  done.  Evidence  mwy  then  be 
given  of  a  distinct  offense,  not  Aald  In  the 
indictment."  See,  also.  State  m.  Thomas. 
80  La.  Ann.  6O0.  We  have  maintained  the 
right  of  the  state  to  offer  such  levldence  as 
is  here  objected  to.  In  a  recenft  and  con- 
spicnoua  caae,  (State  v.  Vines,  i  84  La.  Ann. 
1081,)  in  which  we  aald :  "  Proibf  of  a  dlff^p- 
«)t  crime  from  tbe  one  chaitged,  though 
generally  nbJecUonable,  is  adnAlsslble  wb«i 
both  offenses  are  closely  linkeJCd  orconnect- 
ed,  especially  in  tbe  res  ges'^Uo,  and  aJso 
when  such  proof  Is  pertlnentiand  necesstk- 
ry  to  show  Intent. "  State  v*.  Mulfaoliand, 
16  La.  Ann.  S77;  State  v.  jRohfrischt,  13 
La.  Ann.  882.  On  tbis  euinmary  of  aa- 
thority  we  can  safely  rest  ciur  conclosloD 
as  to  the  correctness  of  Ithe  mllng  com- 
plained of  by  the  accused,  i 

2.  The  defendant'sGonnsolreqaentedseT- 
eral  special  chaitses,  which  Were  refused  by 
tbe  trial  JndgSt  which  we  vfllf  consider  sm- 

arately. 

(a)  That  no  evidence  te  nding  to  estab- 
lish the  commission  ol  ot'ler  oBenees,  not 
connected  with  tbe  charg  i  of  murder,  and 
not  growing  out  of  anch  'Miarge,8hould  be 
considered  by  the  Jnry  -m  forming  their 
verdict  In  this  case.  T'o  this  request  the 
Judge  responds  that  it  x>roceeds  upon  tbe 
hypothesis  that  there  was  evidence  before 
the  Jury  tending  to  establish  the  commfs- 
aion  of  other  offenses,  tiot  connected  with 
the  charge  of  murder;  but  he  eaya: 
"  There  was  no  evidence  before  the  Jnry  re- 
specting the  commission  of  any  offense  by 
the  accused  which  was  not  connected  with 
the  charge  of  murder,  and  which  did  not 
tend  to  show  that  the  killing  waa  done 
while  the  accused  was  engaged  in  the  com- 
mission of  an  offense  which  was  a  felony.  " 
On  this  statement  ot  fact,  tbe  requested 
charge  would  have  been  mlsleHding  and 
superfluons,  If  made,  and  the  Judge  prop- 
erly refused  to  give  It  to  the  Jary. 

(ft)  That  should  the  Jnry  believe,  from 
the  law  and  the  evidence,  that  the  aecnsed, 
being  of  sound  mind,  caused  the  death  of 
the  deceased  in  an  nnlawful  manner, 
though  not  against  the  will  of  the  latter, 
and  should  tlie  Jury  also  believe  that  the 
reault  ot  the  defendant's  act  showed  nef<ll- 
gence  or  gross  Imprndatce,  but  no  pm> 
meditation,— no  preconceived  design  to 
kill, — and,  therefore,  no  malieo  on  his  part. 
It  would  be  the  duty  of  the  Jury  to  find 
tor  raanslHiighter,bntnot  tormurder.  The 
judge  declined  to  give  this  special  charge, 
on  the  ground  that  It  wok  not  a  correct 
exposition  of  the  law;  Insisting,  on  the 
contrary,  that  if  the  killing  was  Shown  to 
have  been  done  while  the  aoeaaed  was  en- 
gaged In  doing  an  act  which  waa  itselt  a 
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feluny,  the  abeenee  ot  proof  ol  premedita- 
tion or  preconcelred  aesl^  to  kill  the  de- 
ceoaed  1b  Insnfflclent  to  reduce  the  crime 
to  manalaughtCT.  He  enpports  that  view 
by  reference  to  his  written  chance,  in  which 
similar  gronnds  are  takeo,  vis. :  "K  the 
jury  believe  from  the  evidence,  and  areuit- 
le8ed,that  the  deceased  came  to  her  death 
from  any  druR.  or  potion,  or  intoxicant 
fum'ehed  by  the  accused  for  the  purpose 
of  depriving  her  u(  conaciouBnees  or  voli- 
tion, to  enable  him  thereby  to  have  either 
aoxoal  or  nnnatoral  interconrse,  and  not 
for  the  purpose  of  causing  death,  yet  If,  In 
the  perpetration  ot  euch  unlawtol  design, 
death  ensue,  such  act  is  murder."  This 
reqaested  charge  is  but  a  supplement  to 
the  objection  urged  to  the  admissibility  of 
evidence  dUwnssed  In  paragraph  1 ;  for  If 
it  be  i>erml8Blble.  on  a  trial  for  murder,  to 
show  the  guilty  knowlege  and  criminal  In- 
tent, by  making  proof  of  the  commission 
ol  another  crime,  attempted  or  perpetrat- 
ed; if  morethanone  oHense  may  heproved 
to  have  been  committed  by  the  accused, 
when  the  two  transactions  constitute 
parts  of  the  ras  gCBUe;  if  It  be  an  excep- 
tion to  the  general  mle  that,  where  It  m- 
conies  material  to  show  the  Intent  with 
which  the  act  charged  was  done,  evidence 
may  be  given  of  a  distinct  offense,  not  laid 
in  the  Indictment,— what  becomes  of  the 
Ijroposition  that  other  proof  of  premedita- 
tion should  be  administered  in  order  to 
muke  out  a  case  ot  murder?  As  we  under- 
stand the  propoidtlon  argued  and  deter- 
mined, it  Is  that  BQch  proof  is  AdmlBstble 
for  the  purpose  of  showing  premeditation 
and  mnlicloue  Intent;  or  that,  If  offered 
and  received,  the  proof  of  the  commission 
of  such  contemporaneous  crime,  forming, 
as  It  does,  a  part  of  the  reagBsUe,  would 
be  accepted  as  sufficient  proof  of  malice. 
Certainly  no  argument  can  be  required  in 
support  ot  tho  proposition  that  the  homi- 
cide committed  by  an  accnsed,  while  be  Is 
actually  engraj^  In  the  perpetration  of  a 
known  felony,  such  as  rape,  Is  murder. 

(c)  That  it  the  Jury  should  believe,  from 
the  law  and  the  evidence,  that  the  accused 
Is  sullty  of  felonious  homicide,  but  that, 
at  the  time  of  the  commission  of  the  of- 
fense, he  was  sutferiug  from  such  mental 
disease,  or  such  d?luslon,that  It  overpow- 
ered bis  will,  and  rendered  him  unable  to 
distinguish  betwera  right  and  wrong  as 
to  the  act  actually  committed,  or  made  It 
impossible  for  him  to  elect  between  right 
and  wrong ;  and  that  no  reason,or  rational 
cause  or  motive,  for  the  perpetration  of  the 
deed  Is  shown  to  have  «clsted ;  and  that, 
fnrthormore,  the  evidence  adduced  on  the 
trial  shows  DO  111  will,  or  malice,  or  evil 
Intent  on  the  part  of  the  accused,  as 
against  the  deceased, — the  prisoner  cannot 
Tie  found  guilty  ol  murder.  The  Judge  ae- 
BigUB,  as  reason  for  refusing  lo  so  charge  tliu 
Jury.tliattherewas  no  proof  offered  with  re- 
spect to  thementalcondltion  ottheaccused 
at  the  tlmeof,  or  previously  to  theperpetra- 
tion  of,  the  crime  charged.  No  evidence  to 
that  effect  Is  found  Incorporated  In  the 
traoseript.  None  Is  adverted  to  In  the  de- 
fendant's bill  of  exceptions.  How,  then, 
was  It  possible  forthejury  to  have  belleveil 
**  from  the  evidence  **  that  the  accused  wus 
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suffering  from  mental  disease  or  delusion, 
mfflelent  to  hare  overpowered  bis  will 
and  rendered  him  unable  to  dlatingnlsh 
between  right  and  wrong  at  the  time  bs 
did  the  fatal  act?  Of  course  they  conld 
not  as  there  was  no  such  evldmce  ad- 
duced. 

As  the  assumed  Insanity  of  the  accused 
Is  the  gr&vamen  of  the  chan^  requested, 
and  there  was  no  such  proof  adduced,  we 
need  not  prosecute  this  Inquiry  further; 
forlt  Is  an  elementary  precept  of  our  crim- 
inal Jurisprudence  that  a  court  cannot  be 
required  to  charge  the  Jury  in  matters  of 
law  upon  a  point  which  does  not  arise  In 
the  case,  and  which  Is  not  applicable  to 
the  facts  In  evidence.  State  v.  Moultrie, 
84  La.  Ann.  489;  State  v.  Thomas,  Id.  1084; 
State  V.  Ric-ulU,  86  La.  Ann.  770;  State 
Oaric.Id.  970;  Stater. Hamilton,  Id.  1048; 
State  V.  Melton.  87  La.  Ann.  77;  State  v. 
Ford,  Id.  443;  State  v.  Labusan,  Id.  489; 
State  T.  Simmons,  88  La.  Ann.  41;  State  t. 
Prlmeaux,  88  La.  Ann.  878.  3  South.  Bep. 
423. 

((f)  That,  in  circumstantial  evidence, 
every  necessaiy  link  in  the  testimony,  and 
every  material  and  necessary  tact,  upon 
which  the  conviction  depends,  most  be 
proven  beyond  a  reasonable  doubt,  and 
that.  If  any  of  the  facte  or  circumstances 
established  be  inconsistent  with  the  hy- 
pothesis of  guilt,  that  hypothecs  cannot 
be  true.  For  his  refusal  of  this  request  the 
Judge  Inadvertently  assigned  no  reason ; 
but  as  counsel,  in  his  brief,  has  made  no 
meutiun  of  It,  we  will  pass  it  by  without 
discussion.  We  referred  to  It  merely  lor 
the  purpose  of  exhausting  the  grounds  a»- 
signed  in  detendant's  bill  ot  exceptions. 

8.  The  grounds  of  the  application  for  a 
new  trial  are:  (1)  That  the  verdict  of  the 
Jury  is  contrary  to  law  and  evidence;  (2) 
that  the  Jury  disregarded  the  evidence 
submitted  to  them,  and  rested  their  ver- 
dict, apparently,  on  tbe  evldrace  given  on 
a  former  trial;  (8)  that  the  Jury  was 
swayed  by  the  specious  theories  of  the 
coroner,  who  was,  against  detendant's  pro- 
test, allowed  to  testify  upon  matters  ex- 
traneous to  and  not  connected  with  the 
charge  In  the  indictment.  It  is  against 
elmentary  principles,  and  In  the  face  of  a 
special  statute,  to  claim  that  we  can  con- 
sider, for  the  purpose  of  the  allowance  vtl 
noa  of  a  new  trial,  the  evidence  adduced 
before  the  Jury  on  the  issue  of  guilt  or  in- 
nocence ofthe  accused,  Thatquestlon  has 
passed  beyond  the  domain  of  discussion 
In  this  court.  State  v.  Selley,  41  La.  Ann. 
143,  6  South,  Sep.  &71,  and  cases  cited 
ther^n.  It  has  often  been  held  by  m 
that,  as  this  court  has  appellate  Jurisdle- 
Hon  on  questions  of  law  alone.  It  will  not 
revise  the  refusal  of  the  lower  court  to 
grant  a  motion  for  a  new  trial  based  sole- 
ly on  an  alleged  deficiency  ot  evld«ice  to 
make  out  the  case.  State  v,  Hopkins,  88 
La.  Ann.  34;  State  v.  Crowlej^  Id,  782; 
State  V.  Young,  84  La.  Ann.  346;  State  t. 
DlBkln,  86  La.  Ann.  46;  State  v.  Bellly,  87 
La.  Ann,  5;  State  v.  Taylor,  Id.  40; 
State  V.  Hahn,  88  La.  Ann.  169;  Stater. 
Smith,  Id.  301 :  State  v.Baekarow,  Id.  816; 
State  V.  Bates,  Id.  491 ;  State  v.  Bird,  Id. 
4aB\  State  V.  Broussard.  38  La.  Ann.  871,  3 
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Sonth.  Bep.  422.  The  dlacKtion  olthe  dis- 
trict Jndgu  cannot  be  disturbed  od  the 
staowinf;  made. 

Thle  coiDpletee  the  review  of  the  namer- 
OU8  points  made  In  this  cose;  and  ourcon- 
cluslon  Is  that  the  tilal  was  regular  In 
every  particular,  and  do  error  Is  appar- 
ent from  an  inspection  of  the  record.  The 
counsel  who  was  also  appointed  to  repre- 
sent defendant  has  represented  him  with 
signal  ability,  and  we  are  very  mnch  in- 
debted to  blm  for  bis  exceptionally  able 
and  exhaustive  brief.  But  on  the  record, 
as  presented  to  us,  there  is  nothing  which 
entitles  the  accused  to  reli^  at  our  hands. 

Judgment  affirmed. 

State  ex  rel.  Hope  et  al.  y.  Board  or 

Liquidation. 

(Supreme  Court  of  Louisiana.   Hay  22,  1880. 

42  La.  Ap"  } 

KuratAicnB— To  Kxiccrtrs  OnioBSB— Boabo  or 
Liquidation. 

1.  Wlien  official  acta  to  be  performed  by  the 
execattve  branch  of  the  state  Kovemment  are  di- 
vided iato  mlaiBterial  and  political,  aod  courts  aa- 
Bume  the  right  to  enforce  the  peiionoance  of  the 
former,  it  opens  a  wide  margin  for  the  exercise  of 
Judicial  power.  The  judge  may  say  what  acts  are 
inini&tenal,  and  what  are  political,  Circumstan- 
oea  may  ariae,  and  condltloDS  may  exist,  which 
would  require  the  Kovemor,  in  the  proper  exercise 
of  his  du^,  and  with  due  regard  to  the  interesta 
of  the  state,  not  to  perform  a  olain  ministerial  act. 
Is  the  judge  to  arbltraiilr  determine  his  dn^  In 
such  a  case,  and  by  maiaaamua  aeSk  to  coerce  it* 
performance! 

3.  Whenever,  hy  the  conatitutton  and  lam  of  ft 
state,  ofDoers  of  the  executive  branch  of  the  gov- 
ernment are  vested  with  disoreUonary  powers  uid 
fnnctioDS  in  the  performance  of  civil  duties,  or 
when  political  powers  and  reaposslblliUes  are  de- 
volved upon  them,  they  are  not  amenable  to  judi- 
cial process.  In  such  case,  their  aots  are  only  po- 
litdoallyexaminable. 

8.  When  snob  dutiea  and  powers  devtdve  upon 
the  eaieontlve  department  of  toe  state  govermnent 
as  s  whole,  the  members  of  such  a  hoard,  collect- 
ively, are  likewise  exempt  from  judicial  oontrol, 
notwlthstandiog  iadividual  members  may  be  com- 
pelled mandamus  to  perfom**  their  ordinary 
offloial  dntleB.  ** 

Appe^  from  civil  district  court,  parlsli 
of  Orleans ;  Elub,  Jud^. 

B.  DeniB  and  Farrar,  Jonaa  d  Kratt- 
aebnitt,  for  appellant.  Waltw  B,  Bogwa, 
for  appellee. 

Watkinb,  J.  This  suit  is  a  supplement 
to  that  ol  same  title  decided  recently,  and 
adversely  to  the  i-elators.  41  La.  Ann. 
Kt5. 6  Sonth.  Bep.  819.  The  relators  seek 
by  mandamus  to  compel  the  various  re- 
spondents, as  the  members  of  the  board  of 
liquidation,  to  assemble,  take  action  on 
their  bonds,  and  decide  whether  or  not 
they  are  fundable  Incousulidated  bonds  of 
the  a1:ate.  The  respondents  retnrn  (1) 
tfliat  relators'  petition  statqp  no  cause  of 
action;  (2)  that  the  Judicial  department 
of  the  state  government  has  no  power  to 
control  rnelr  official  action;  (8)thattbey 
are  members  uf  the  executive  department 
of  tbe  state,  and  as  such  designated  as 
members  ot  eald  board  of  liquidation  of 
the  state  debt,  and  that  they  are  not  re- 
sponsible to  tbe  Judicial  department  of 
the  state fi^ivemment  as  to  the  time  when, 
or  tbe  manner  in  which,  they  shall  per- 


form their  datlet;  (4)  that  the  courts  are 
withoat  Jurisdiction  to  compd  them  to 
meet,  or  to  fix  a  time  for  their  meeting,  as 
tbe  anthorlty  to  convene  tbe  board  is  ex- 
ecutive; (6)  that  in  their  opinion  the  pres- 
ent time  Is  inopportune  lor  a  meeting  ot 
the  board.  The  Judge  below  made  the 
maadiunua  peremptory,  and  In  his  decree 
fixed  and  designated  a  time  within  which 
the  respondent  should  convene, and  decide 
whether  or  not  relators'  bonds  are  funda- 
ble. From  that  Judgment  the  respondents 
have  appealed.  Thequestlon  Is,  therefore, 
whether  the  courts  have  Jurisdiction  and 
authority  over  the  respondents,  as  mem- 
bers of  the  board  of  liqaldatlon,  to  com- 
pel them  to  meet,  and  take  action  on  the 
bonds  of  rdators. 

The  respondent  board  was  created  un- 
der and  by  virtne  of  Act  8  of  1874,  which 
was  a  legislative  enactment  making  pro- 
vision tor  an  examination  into  and  fund- 
ing of  tbe  valid  part  of  the  public  debt  in 
consolidated  bonds  of  the  state.  Section 

1  of  that  act  provides  "  that,  for  the  por- 

gose  of  consolidating  and  redadnic  the 
oatlng  and  bonded  debt  of  the  state,  the 
gov«*uor,  lleatenant  governor,  auditor, 
treasurer,  secretary  ot  state,  and  speaker 
of  the  house  ot  representatives  are  hereby 
authorised  to  cause  to  be  prepared  and  to 
issue  bonds,  to  be  known  as  'consolidated 
bonds  ot  the  state  ot  Louisiana,'  •  •  • 
to  the  amount  ot  $15,000,000.  or  so  much 
thereof asmaybe neee8Bary,''etc.  Section 

2  provides  ''that  the  parties  designated  in 
the  foregoing  section  shall  constitute  a 
board  of  liquidation,  and  a  majority  ot 
said  board  shall  elect  a  fiscal  agent  for  the 
state,  who  shall  be  a  member  ot  said 
board."  Section  8  provides  "that  tbe 
bonds  antborlsed  by  section  one  shall  be 
signed  by  the  governor,  auditor,  and  sec- 
retary of  state;  •  •  •  and,  when  so 

Erepared,  said  bonds  shall  be  exchanged 
y  the  board  of  liquidation  for  all  valid 
outstanding  bonds  of  the  state,  and  all 
valid  warrants  drawn  previous  to  the 
passage  of  this  act,  *  *  *  at  the  rate 
of  sixty  cents  in  consolidated  bonds  for 
one  dollar  In  outstanding  bunds  and  all 
valid  warrants:  provided, that  the  holder 
ot  any  bond  or  valid  warrant  rejected  by 
a  majority  ot  said  board  may  apply  by 

ritltion  to  tbe  propercourttor  relief;  and, 
final  Judgment  shall  be  rendered  In  his 
favor  against  said  board,  It  shall  be  the 
duty  ot  said  board  to  fund  hie  said  claim 
in  bonds  at  the  rateprovlded  by  this  act." 
etc. 

That  this  was  intended  m  a  scheme  for 
the  ascertainment  and  reduction  of  the 
public  debt  within  a  prescribed  compass 
will  appear  by  reference  to  the  provisions 
ot  section  13  of  the  act,  which  are  as  fol- 
lows, vli.:  "That  the  entire  state  debt 
prior  to  the  year  of  our  Lord  1914  shall 
never  be  increased,  directly  or  Indirectly, 
beyond  tbe  sum  of  $15,000,000,  hereby  aa- 
tboriaed ;  it  being  the  Intent  and  object  of 
this  act,  and  of  the  exchanges  to  be  effect- 
ed thereunder,  to  reduce  and  restrict  the 
whole  IndebtfHlness  of  the  state  to  a  sum 
not  exceeding  $15,000,000,  and  to  agree 
with  the  holders  of  the  consolidated  bonds 
to  be  Issued  hereunder  that  said  Indebted- 
ness sball  not  t>e  increase^  beyond  said 
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sum  daring  Bald  period. "  This  act  was 
approved  on  the  24th  of  January,  1874; 
and  at  the  same  time  a  constitutional 
amendment  was  proposed  confirmetory 
of  the  Bcheme,  and  which  declareB  that  the 
coDBoildated  bonds  to  be  laaued  under  and 
In  puranance  of  thatact  shall  be  valid  and 
binding  contracts  of  the  state  In  favor  of 
the  bolders  thereof. 

Under  the  constltntloa  of  the  state  la 
force  at  the  time,  as  well  as  under  the  one 
now  in  force,  the  executive  department  of 
the  state  sovemment  was  composed  ez- 
elaslvely  of  the  officers-  enumerated  In  the 
fundlDK  law  as  composinic  the  board  of 
liquidation,  with  Uie  exception  of  the 
speaker  of  the  house  of  representatives, 
who  is  an  officer  of  the  political  depart- 
ment of  the  state.  When  we  take  Into 
consideration  that  the  object  in  view  was 
to  liquidate  the  public  debt,  which  con- 
sisted at  the  time  of  many  millions  of  dol- 
lars In  excess  of  the  proposed  limitation, 
evidenced  by  bonds  and  warrants  of  ra- 
rlons  series,  and  in  exchange  for  which 
consolidated  bonds  were  to  be  given,  it  is 
manifest  that  a  political  queBtlon  of  se- 
rioQS  importance  was  presented  for  the 
consideration  of  the  general  assem  biy ,  and 
that  they  wisely  conceived  the  idea,  and 
devised  the  funding  scheme,  and  gave  It 
In  charge  of  the  executive  departmnnt  of 
the  state  government,  with  the  solitary 
snperaddition  of  the  speaker  of  the  house 
of  representatives,  as  the  most  suitable 
exponent  of  the  political  power  of  the 
state.  Or,  In  other  words,  a  case  Is  pre- 
sented where  the  political  department  of 
theatal^has  delegated  to  the  executive 
department  thereof  the  authority  to  ex- 
amine into,  and  place  a  limitation  upon, 
the  state  debt,  by  funding  miscellaneous 
evidences  of  debt  Into  consolidated  bonds 
of  the  state.  At  most,  the  funding  law 
merely  extends  a  grace  to  the  public  cred- 
itors of  the  state,  of  which  they  have  the 
option  to  avail  themselves  under  the  ex- 
ceptional drcumBtances  stated.  In  case 
creditors  elect  to  do  so,  and  any  one  ol 
their  claims  should  be  dlspnted  and  disal- 
lowed by  the  respondent,  such  creditor 
has  the  right  to  have  Its  legality  tested  in 
the  mode  pointed  out  In  section  8  of  the 
act.  That  is  the  particular  manner  and 
event  In  which  the  state  has  consented  to 
submit  herself  to  the  Jurisdiction  of  the 
coarts  In  the  premises;  and  the  statute 
points  out  the  formula  or  ceremonial  of 
the  Judicial  procedure,  and  expressly  limits 
action  in  the  premises.  Cecil  v.  Board,  80 
La.  Ann.  85 ;  State  r.  Jnmel,  88  La.  Ann. 
337;  State  v.  Board,  38  La.  Ann.  89ft,  1 
Soath.  Rep.  810. 

Act  11  of  supplemented  only  the 
aothorlty  conferred  by  the  statute  of  1874 
in  the  following  particulars:  (1)  By  au- 
thorizing any  tax-payer  to  institute  suit 
in  his  own  name,  or  to  Intervene  in  any 
pending  suit,  for  the  purpose  of  testing 
the  l^ality  or  validity  of  any  Issue  of 
bonds  or  warrants,  and  to  Inquire  Into 
the  consideration  for  which  same  Issued ; 
(2)  to  restrain  the  boaid  from  funding 
such  bondH  or  warrants  until  their  valid- 
ity shall  have  been  flnallj-  determined  by 
this  court;  (8)  by  maklug  an  enumeration 
of  the  various  Issues  of  bonds  and  war- 


rants which  were  deemed  of  doubtful  va- 
lidity; (4)  by  declarlns  thatthepi-esldeuts 
of  the  Cotton  Exchange  and  of  the  Board 
of  Trade  shall  be  members  of  this  board, 
with  the  proviso  "that  any  delay,  refusal, 
or  InablUtj  of  either  or  both  of  said  last- 
named  persons  to  qualify  as  members  of 
B»ld  board,  or  of  the  uon-exlKtence  of 
either,  shall  not  affect  the  validity  of  the 
said  board  and  Its  acts,  and  a  majority 
of  said  board  shall  be  required  In  order 
to  perform  any  official  act."  Acta  1875, 
p.  110  et  seq.  It  is  apparent  that  this 
statute  did  not  change  the  autonomy  of 
the  board  as  orl^nally  organized.  On  the 
contrary,  It  expressly  provides  that  the 
addition  of  the  presidents  of  two  New  Or- 
leans exchanges  shall  not  alter  the  status 
of  the  board ;  that  a  failure  or  refusal  of 
either  to  act  shall  not  affect  the  validity 
of  the  board,  or  Its  acts ;  and  that  a  ma^ 
lorlty  of  said  board  shall  be  required  In 
order  to  perform  any  official  act.  Evi- 
dently the  presidents  of  the  exchanges 
were  Intended  to  be  advisory  members 
only,  and  their  addition  did  not  In  any 
way  affect  the  character  of  the  organiza- 
tion as  an  executive  body  charged  with 
the  pwformanceut  political  functions.  In- 
deed, Act  68  ol  1877,  amendatory  ol  sec- 
tion 2  of  Act  8  of  1874,  omits  the  presidents 
of  the  exchanges  entirely,  while  it  reiter- 
ates all  others.  As  drawing  very  clearly 
a  line  of  distinction  between  the  political 
powers  which  the  board  was  to  perform, 
and  the  Judicial  power  the  courts  were  au- 
thorized to  exercise,  we  refer  to  what  was 
well  said  In  this  case  Vfaen  it  was  last  be- 
fore us,— this,  to-wit:  "TbestatehasgiveD 
permission  toracertaln  class  olobligatlona 
to  be  presented  by  the  holders  of  them  to 
Louisiana  courts  for  determination  as  to 
their  validity ;  and  thus,  in  authorizing 
suit  against  herself,  she  has  pointed  out 
the  channel  through  which  It  must  reach 
the  courts,  aud  It  must  be  followed."  41 
La.  Ann.  585,  6  South.  Sep.  818.  But  we 
arerequeated  to  go  much  further  now,and 
coerce  the  action  ol  the  board,  not  In  rel- 
erence  to  the  recognition  re/  noji  of  the 
claims  of  creditors,  but  In  reference  to  the 
propriety  of  Its  meeting  at  all,  and  the  des- 
ignation of  time  when  and  the  place  where 
it  shall  meet,  and  the  purpose  for  which 
the  meeting  Is  to  be  held. 

When  we  reflect  upon  the  object  to  be 
attained  by  the  tundlug  scheme,  and  that 
the  total  debt  was  to  be  thereby  reduced 
to  115,000,000,  and  then  consider  that  the 
holdings  of  the  relators  amount  to  more 
than  $4,000,000  of  capital  alone.  It  may  be 
a  question  of  serious  consideration  with  the 
respondents  when  they  should  take  ac- 
tion In  the  premises.  It  may  well  be  that 
the  precipitation  of  an  Issue  of  such  great 
moment  as  that  of  the  allowance  relaoa 
of  the  claim  equal  In  amount  to  one-fourth 
of  the  public  debt  at  an  Inopportune  mo- 
ment might  prove  embarrassing  to  the 
state,  and  seriously  affect  hercredlt  at  the 
time  of  greatest  need. 

It  was  made  a  question  before  our  im- 
mediate predecessors  whether  a  loan  pro- 
posed to  be  made  by  the  legislature  to  the 
New  Orleans  Pacific  Railway  Company  in 
1S78  was  not  unconstitutional  because  the 
*15,000,000  limit  to  the  stfyt9  4el 
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template^  and  proTlded  tn  the  randlns 
lawe  and  tbeeonstltatioiial  amendment  of 
1874  badtberetoforebeenreached.  Ontbat 
qiieatlon,  they  said:  "This legislation— the 
fundinji;  bill,  and  the  act  proposing  the 
cooBtitutlonal  amendment-followed  im- 
mediately upon  the  anbrnlBBlon  to  tlie  gen- 
eral aaeembiy  of  the  aadltor'u  report  dated 
January  1, 1874,  wherein  Is  tblB  statement 
and  Information."  Then  followB  a  quota- 
tion from  the  aadttor's  report,  g\v\ng  in 
detail  the  amounts  uf  warrants  and  bonds 
representing  **  the  actual debtol  the  state" 
which  he  esteemed  fundable,  and  the  agsre- 
gate  of  which  was  $21,856,838.72.  The 
opinion  then  proceeds:  "In  a  tabulated 
statement  appended  to  the  report,  and 
lorming  one  of  the  exhibits,  the  'total 
amount  of  the  bonded  debt  of  thestate  for 
which  tlie  state  Is  actually  liable'  ifl  fixed 
at  the  figures  above  set  forth ;  and  there 
am  then  Itemised  other  bonds,  for  which 
the  Btateis  contingently  liable,  amonntlng 
to  94,808.683.88,  which,  with  a  sum  stated 
as  the  'mlBcellaneons  debts*  of  the  state, 
make  up  a  sam  total  of  930.000,000.  In  ex- 
act figures.  It  is  that  sum  less  98JI17.17. 
The  funding  of  that  sum  at  the  rate  sng- 
gested  by  the  auditor,  and  adopted  by  the 
l^siature,  will  create  a  coneoltdated  debt 
of  918.000,000.  The  funding  of  the  sum 
stated  by  the  aadltor  as  the  actual  debt 
of  thestate  will  create  a  consolidated  debt 
of  a  little  less  than  915,000.000.  It  ts  ob< 
Tlone  that  the  'plan,'  both  of  the  auditor 
and  of  tlie  legislature,  embraced  only  the 
latter  sum,  or,  in  other  words,  thai  it  ex- 
cluded the  bonds  loaned  to  the  Cltisens' 
Bank  and  the  Consolidated  Planters'  Aa- 
Boclation,  which  amounted,  In  round  nam- 
bers  to  the  sum  above  stated,  as  a  debt  for 
which  the  state  was  only  contingently  lia- 
ble. "  In  the  concluding  part  of  the  opin- 
ion the  court  says :  "  It  Is  Impossible  that 
the  contingent  liability  of  the  state  upon 
the  bonds  loaned  to  the  citizens  In  coo- 
eolldated  hanks  should  have  entered  Into 
the  'plan,'  because  funding  them  with  the 
other  liabilities  will  produce  a  sum  total 
greatly  exceeding  that  fixed  by  the  act  and 
the  amendment."  State  v.Nicholls.SOLa. 
Ann.  980.  When  we  reflect  upon  the  fact 
that  the  relators'  bonds  are  the  bonds 
there  under  consideration,  the  difficulty  of 
the  situation  Is  Increased ;  and  the  urgency 
of  relegating  the  whole  matter  to  the  ilis- 
crettou  of  the  board  of  liquidation,  and  ul- 
timately to  the  legislature,  Is  Increased. 
It  Is  quite  true  that  this  might  be  an  argu- 
ment against  the  fnndabillty  of  the  bonds 
when  put  upon  thelrmerlta  before  theboard 
lor  Bllowance,  but  it  also  affects  the  ques- 
tion now  before  us, as  to  whether  it  was  con- 
templated that  the  Judiciary  should  take 
action  In  the  premises.  We  think  It  Is  clear 
that  we  should  not;  and,  as  oar  duty  to 
grant  the  ordinary  relief  afforded  by  waa- 
damaa  has  not  been  madeplalnandnnmls- 
takable,  we  ought  to  refuse  It,  and  shift 
the  burden  on  the  shoulders  of  the  legisla- 
ture, who  are  better  capacitated  to  deal 
with  the  question  than  the  Judiciary  are. 

This  question  ts  now  presented  and  con- 
tceted  for  the  first  time;  and  nocasecited. 
and  none  that  we  have  been  able  to  find, 
is  at  variance  with  the  view  we  have  ex- 
pressed. We  have  examined  the  tollowlna; 


cases,  Tlx.:  Statev.Board.SI  La.  Ann. 273; 
State  T.  Board, 30  La  Ann.  816;  Louisiana 
Nat.  Bank  v.  Board,  id.  1356;  State  v. 
Board,  88  La.  Ann.  124;  State  v.  Board, 
20  La.  Ann.  264;  State  v.  Board.  Id.  690; 
Manning  v.Board,38  La.Ann.827,lboutii. 
Rep.  651 ;  Jardet  r.  Board,  40  La.  Ann.  379, 
3  South.  Rep.  893;  State  r.  Board,  39  La. 
Ann.395,1  South. Rep. 910;  OUverv. Board, 
40  La.  Ann.  321,  4  South.  Rep.  166;  Sage  v. 
Board,  37  La.  Ann.  413;  Adams  v.  Board, 
30La.Ann.689,2South.Rep.608.— and  find 
no  contrary  principle  announced  therein ; 
and  we  apprehend  none  can  be  found  In 
opposltiun  to  It.  That  jaAotfajniiawlllgo 
to  state  officers  for  the  performance  o( 
purely  ministerial  functions  has  been  de- 
cided in  many  cases,  among  which  the  fol- 
lowing may  be  cited:  State  v.  Clinton,  27 
La.  Ann.  429,  28  La.  Ann.  47 ;  State  v.  John- 
son, Id.  932;  State  v.  Dubuclet,36  La.  Ann. 
133;  State  v.  Jumel,  .SO  La.  Ann.  861,  81  La. 
Ann.  143;  State  v.  Burke,  33  La.  Ann.  968; 
State  T.  Steele,  87  La.  Ann.  365. 

But  It  has  long  been  a  question  of  deli- 
cacy and  great  difficulty  for  the  courts  of 
this  country,  state  and  federal,  of  last  re- 
sort, to  determine  where  the  exact  Hue  of 
demarkation  la  to  be  drawn  between  polit- 
ical and  executive  dutles.for  the  perform- 
ance of  which  mand&mu8  will  not  go  to  a 
guvemor  of  astate,aad  purely  ministerial 
duties,  for  the  performance  of  which  the 
writ  will  lie.  As  applicable  to  the  qaea- 
tlon  In  hand,  we  may  well  cite  State  v. 
Warmoth,  22  La.  Ann.l.ln  whichourjpred- 
ecessors  expressed  themselves  as  follows, 
vis.:  "When  the  official  acts  to  be  per* 
formed  by  the  executive  branch  of  the 
gorensment  are  divided  Into  ministerial 
and  political,  and  eoarta  aaaume  the  right 
to  enforce  the  performance  of  the  former, 
it  opens  a  wide  margin  for  the  exemiae  ot 
Judicial  power.  The  judge  may  say  what 
acts  are  ministerial,  and  what  political. 
Circumstances  may  arise,  and  conditions 
may  exist,  which  would  require  the  gov- 
ernor of  a  state,  in  the  proper  ezenilae  ot 
hia  duty,  and  with  regard  to  the  intereata 
ot  the  state,  not  to  iwrform  a  ministerial 
act.  Is  the  judge  to  determine  his  duty  in 
itacba  ease,  anil  compel  him  to  perform  it? 
The  reasons  of  the  executive  for  the  non- 
performance of  an  act  the  Judge  may  never 
know,  or,  if  brought  to  his  knowledge,  be 
may  review  and  overrule  them,  and  ia 
ao  doing  assume  politictU  fanctiona.  He 
would  determine  in  such  a  case  the  poUey 
of  doing  the  act.  The  [legislature  which] 

Erescrlbed  theactmlght  hold  theexecutfve 
armless,  whllethe  Judgecondemned  hira.  ** 
(Italics  in  quotation  aio  ourn.)  In  onr 
opinion,  the  very  difficulty  suggested  by 
the  court  in  that  opinion  has  arisen,  and 
Is  confronting  us  here.— the  rlghtfulneRs  of 
the  exercise  of  Judicial  power  for  the  pur* 
pose  of  coercing  "  the  executive  branch  of 
the  govern  meat"  In  the  perfonnance  of 
duties  which  it,  In  tho  proper  exercise  of 
its  discretion,  and  with  due  regard  for  the 
Interests  of  the  state,  declines  to  perform. 
If  it  be  even  conceded  that  It  is  question- 
able whether  the  duties  assigned  to  the 
funding  board  are  pui'«ly  ministerial,  this 
court  would  "  open  a  wide  margin  for  tne 
exercise  of  Judicial  power"  In  assuming 
that  they  are,  and  making  the  maadamM 


Digiiized  by 


Google 


La.) 


STAT£  o.  BOABD  OF  LIQUIDATION. 


709 


peremptory.  The  qaestton  of  joreatrat  Im- 
iwrtance,  and  that  which  Is  uppermost  In 
the  executive  mind,  ia,  what,  under  the  clr- 
cumHtaiicee,  Is  the  proper  exercise  of  ex- 
ecutive duty  Is  the  premises,  with  due  re- 
gard tu  the  w^fare  ot  the  state?  Can  the 
jndlclury,  with  due  r^ard  to  the  funding 
KClieuie,  decide  the  question  thus  arbitrary 
lly,  and  hymundumuB  compel  the  leepoud- 
eiits  to  act? 

Another  decision  of  our  predecessors, 
construing  a  similar  fandlng  statute,  hue 
peculiar  signtfleance  In  respect  to  the  one 
under  consideration,  wherein  a  Judgment 
refusing;  u  peremptory  mADdamus  against 
a  board  of  liquidation  was  affirmed.  The 
court  InTited  spedal  atteution  to  the  fact 
that  the  words  used  are  **  authorised  and 
enipowei'ed,*' as  exercising  acontrolllng  in- 
fluence over  the  performance  of  duty  by 
the  lionrd  of  liquidation.  State  v.  War^ 
moth.  28  La.  Ann.  76. 

In  this  connection,  it  Is  a  noteworthy 
fact,  find  should  be  taken  Into  considera- 
tion, that  the  only  words  employed  In  the 
funding  laws  of  1S74  and  1K76  with  regard  to 
the  powers  or  the  organization  of  the  board 
are  "that  the  parties  designated  in  the 
foregoing  section  shall  constitute  a  board 
of  Ihiuidation.'*  In  the  case  last  referred 
to,tlie  court  said  of  the  statute  considered 
that  the  act  which  the  members  of  the 
board  were  required  tu  do  was  not  minis' 
terlal.and  from  Its  very  nature  Involved  a 
discretion  In  them  in  regard  to  the  manner 
Ot  doing  it.  StMte  v.  Board,  Id.  388.  The 
same  i-uleof  Interpretation  Is  applicable 
to  the  respondent  board  under  the  law  of 
1874.  This  seemed  to  be  the  view  enter- 
talncd  of  it  by  oar  Immediate  predeces- 
flors,  who,  in  considering  an  application 
for  mandamos  to  the  respondent  board, 
Bald :  "  The  writ  is  never  granted  in  doubt- 
ful cases. "  To  warrant  the  relief,  the  re- 
lator must  have  a  clear  and  legal  right  to 
the  performance  of  a  particular  act,  or  the 
fulfillment  of  a  particular  duty,  at  the 
hitndfi  of  the  respondent;  and  this  right 
nnist  be  a  complete,  and  not  merely  an  in- 
choate, light.  MIgh,  Ext.  Rem.  §  7  et  seq. 
"Tu  justify  the  Issuance  ot  the  writ  in  this 
ease,  the  relator  must  have  a  presrait  and 

Eerfect  light  to  have  the  bonds  presented 
y  him  funded;  and  it  must  be  the  respond- 
ent's duty  to  fund  them,— a  duty,  the 
performance  of  which  is  not  discretion- 
ary on  the  one  hand,  a  right  which  is  not 
Inchoate  and  impntect  on  the  other." 
State  v.  Board,  29  La.  Ann.  264. 

Counsel  for  relators  cite  with  reliance  an 
opinion  of  the  Indiana  supreme  court 
which  says :  But  the  question  whether  a 
mandate  will  lie  against  the  governor  to 
enforce  the  performance  of  an  executive 
duty  does  not  arise  In  this  case.  The  duty 
of  the  governor.  In  connection  with  the 
otbOT  offlcera  named  In  the  act.  Is  not  exec- 
cutlre.  TheexecntivepowerotthestatelB 
veeted  solely  In  the  governor.  Const,  art. 
5,  §  1 .  Any  power  or  authority  vested  by 
legtslatlun  in  the  governor  together  with 
other  officers  or  persons,  In  which  they  are 
tu  have  an  equal  voice  with  htm,  cannot  be 
executive,  as  he  alone  is  vested  with  the 
executive  power  ol  the  state.  Any  duty 
which  he  la  by  law  required  to  perform  in 
connection  with  otiierB,  In  which  they  hare 


an  equal  voice  with  him,  can  In  no  sense  be 
said  to  be  an  executive  duty.  The  govern- 
or and  the  other  officers  named  In  the  act 
may  well  be  regarded  as  constituting  a 
board  organised  by  the  legislature  for  the 
performance  of  certain  duties,  and  a  man- 
date will  He  against  them  to  enforce  the 

gsrformance  of  the  duties  prescribed. " 
ray  v.  State,  72  Ind.  578.  But  that  opin- 
ion Is  not  applicable  here,  tor  two  reasons : 
(1)  Because  "the  executive  power  of  the 
state"  of  Lonslana  is  not  exclusively 
vested  in  the  governor,— only  "the  su- 
preme executive  power;"  (2)  becaase  "the 
other  ofllcers  named"  In  the  funding  stat- 
utee  of  1874  are  themselves  members  of  the 
execatlTe  department  of  the  state  govern- 
ment. Hence  this  Is  not  a  case  where  the 
governor  la  merely  designated  as  ex  rlr- 
tute  ofBcii,  a  member  of  the  board.  In  con- 
nection with  certain  other  persons,  which 
Is  charged  with  the  performance  of  certain 
designated  ministerial  duties.  On  the  con- 
trary the  law  declares  that  **  the  governor, 
lieutenant  governor,  auditor,  treasurer, 
secretary  of  state,  and  speaker  uf  the 
house  ot  representatives  shall  constitute 
a  board  of  liquidation."  Snch  officers 
havf>  acted ;  and  when  their  terms  ot  office 
have,  from  time  to  time,  expired,  their 
successors  in  office  have  taken  tbeir  places 
In  the  board  ol  liquidation  without  any 
formal  reappolntm«it  or  Invuatlture  with 
any  iaaigaUt  ot  office  as  such.  The  board 
is  a  continuing  one,  only  subject  to  legto- 
lative  recall. 

There  are  many  cases  In  which  the 
courts  ot  different  states  hare  held  that 
mancfam i/s  will  go  to  the  chief  executive 
office  of  the  state  but  for  the  performance 
only  of  specific  ministerial  duties.  Of  that 
class  we  cite  the  following,  vis.;  Bonnor 
State.  7  Ga.  481 :  State  v.  Chase,  6  Ohio 
St.  B28.7  Ohio  St. 872;  Attorney  General  v. 
Bantow,  4  Wis.  667;  Gotten  v.  Ellis.  7 
Jonee.  (N.  C.)  645;  State  v.  Blasdel,  4  Nev. 
241;  State  v.  Kirk  wood.  14  Iowa,  162; 
Harpendlng  v.  Halgb  t,  89  Cal.  189 ;  McCan- 
ley  V.  Brooks,  16Cq1. 11;  Mlddleton  v.Low, 
80  Cal.  596;  Stuart  v.  Halght,  89  Cal.  87; 
Chamberlain  v.  Sibley,  4  Minn.  812,  (Gil. 
228:)  Magruder  v.  Swann.  26  Hd.  178; 
Groome  v.  Qwinn,  48  Md.  672;  Ballroad  v. 
Moore,  88  Ala.  382;  Governor  v.  Nelson,  6 
Ind.  496;  Baker  v.  Kirk,  83  Ind.  617; 
Chumasero  v.  Potts,  2  Mont.  242.  We  cite 
these  merely  lor  the  purpose  ot  showing 
that  in  a  variety  o(  cases,  and  In  different 
courts  of  the  country,  mandiUDirA  baa  gone 
to  the  chief  executive  officer  only  when  the 
law  had  imposed  on  him,  elthn  alone  or 
In  connection  with  other  persona,  the  per- 
formance of  specific  ministerial  functions, 
superadded  to  those  devolving  upon  him 
under  the  constitution  and  general  laws 
of  the  state.  But  even  on  this  question 
there  are  quite  as  many,  and  quite  as  re- 
spectable, aathorltlea  which  express  a  con- 
trary view;  and  In  the  following  cases  It 
has  been  held  In  no  case  will  the  writ  of 
m&ndamuB  He  to  the  chief  executive  of  the 
state:  People  v.  Hatch,  88  111.  9;  State  v. 
Deslonde,  27  La.  Ann.  71 ;  State  v.  Dike,  ^ 
Minn.  868.  (Gil.  814;)  Railroad  Co.  v.  Ban- 
dolph,24Tex.887;  Bledsoe  v.  Railroad  Co., 
40  Tex.  687;  Railroad  Co.  v.  Groas,  47  Tex. 
438;  Chalk  r.  Darden,  Id.  488.  In  the  foU 
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lowing  cases,  doubt  U  expressed  as  to  the 
allowance  of  the  writ,  and  Umltlngr  its  em- 

Sloyment  to  extreme  cases:  Hawkins  v. 
uvemor,  1  Ark.  670;  State  v.  Drew,  17 
Fla.  67;  Low  v.  Towns,  8  Oa.  860;  People 
T.  Bissau,  1»  HI.  229:  People  t.  Tatea,  40 
III.  126;  In  re  Dennett,  32  file.  608;  People 
V.  Governor,  29  Mich.  S20:  Rice  t.  Austin, 
19  Minn.  103,  (Gil.  74;)  Railroad  Co.  v.  De 
Graff,  27  Minn.  1,  6  N.  W.  Rep.  341 ;  Rail- 
road Co.  T.  Lowry,  61  Miss.  102;  State  t. 
GoTemor,  89  Mo.  880;  State  v.  Govern- 
or, 25  N.  J.  Law.SSl;  Hartrantt's  Appeal, 
86  Pa.  St.  488 ;  Manran  v.  Smith,  8  R.  1. 195 ; 
Tnmpllid  Co.  v.  Brown,  8  Baxt.  490. 

This  extensive  examination  of,  and  re- 
search Into,  adjudicated  cases,  has  satis- 
fied US  of  the  correctness  of  the  general 
proposition  that  whenever,  by  the  consti- 
tution and  laws  of  a  state,  officers  of  the 
executive  branch  of  the  Kovemment  are 
vested  with  discretionary  functions  In  the 
performance  of  civil  dotles,  or  political 
powers  and  responsibilities  are  devolved 
upon  tbem,they  are  not  amenable  to  judi- 
cial process,  bnt  that  their  acts  are  only 
examinable  politically.  From  this  propo- 
sition tbe  supplemental  one  may  be  de- 
duced that  when  such  duties  and  powei*6 
devolve  upon  the  executive  branch  or  de- 
partment of  the  state  govemmwit  as  a 
whole,  as  in  this  ease,  the  members  of  the 
board  thus  constltnted  are  likewise  ex- 
empt from  Judicial  control ;  and  notwith- 
standing that  some  of  the  officers,  respect- 
ively, are  8ub]ec£  to  Judicial  control,  and 
can  be  coerced  by  maadaw  us  to  act,  and  to 
perform  "thdr  ordinary  official  duties.** 
Sncb  Is  the  purport  of  XJ.  S.  v.  Black,  128 
U.  S.  40, 0Snp.  Ct.  Bep.  12;  Kendall  v.  U. 
8.,  12  Pet.  624;  U.  S.  v.  Schurs.  102  U.  B. 
S78;  Decatur  v.  Paulding,  14  Pet.  497. 

On  reason  and  authority,  we  think  the 
Judgment  should  be  reveraed.  It  is  there- 
fore ordered  and  decreed  that  the  Judg- 
ment appealed  from  be  reversed ;  and  it  u 
further  ordered  that  a  peremptory  wan- 
damtia  be  refused,  at  rtiatore*  cost  In  botli 
eoarts. 

Mr.  Justice  Bbeacx,  not  being  a  mon- 
ber  of  the  court  when  this  case  was  ar^ 
goed  and  submitted,  takes  no  part. 


WlUON  SEWINQ-MagH.  Co.  v.  BOCTHaRN 

Exp.  Go. 

(Supreme  Cowt  of  LouiHana.  Umj  B,  UOO. 
4a  Lb.  Ann.) 

BsTOPPSL  iiT  Pais, 
An  eqaltable  estoppel  arises  when  one  party 
to  an  aottoD  bas,  \>j  bis  faulty  and  negligent  con- 
duct, Induced  bU  adveraary,  from  wbom  he  olaims 
a  toss,  to  omtt  some  act  irbich,  but  lor  said  fault 
and  negligence,  be  would  bave  done,  and  which, 
if  done,  migbt  have  prevented  the  loii. 
{SyUatntM  by  the  CourU) 

Bice  A  Armstrong^  for  appellant.  Long 
&  Blair,  for  appellee. 

Fbnnbb,  J.  Appeal  from  the  civil  dis- 
trict court  for  the  parish  of  Orleans.  The 
statement  of  the  case  madeby  the  district 
Judge  in  his  reasons  for  Judgment  la  so 
full,  and  so  perfectly  correct,  that  we 
adopt  it. 

"PlaJntUf  sues  the  defendant  for  dam- 


ages suffered  by  the  non-delivery  of  three 
packages  containing  promissory  notes 
valued  at  $8,164.80  to  the  consignee,  S.  B. 
Kirby  &  Co.,  Little  Ruck,  Ark.  Tbe  evi- 
dence proves  the  following  substantial 
facts :  On  October  1, 1S88,  t£e  pUOntlir  de- 
livered to  Adams  Express  Company  at 
Chicago  a  package  of  promissory  notes  of 
the  lace  value  of  $2,848.68,  addressed,  and 
to  be  delivered,  to  S.  B.  Klrby  A  Co..  at 
Little  Rock,  Ark.  Around  the  package, 
and  Inclosed  In  a  sealed  envelope  delivered 
to  the  express  company,  was  a  list  ot  the 
notes,  and  a  receipt  to  be  signed  by  the 
consignee.  AocompanyiDg  the  package 
was  also  a  letterof  Instructions  addressed 
to  the  express  company  at  Little  Rock, 
Ark.  It  Instructed  the  company,  upon  re- 
ceipt ot  tbe  package,  to  deliver  to  S.  B. 
Klrby  &  Co.,  when  they  had  compared  tbe 
notes  with  the  list  in  tbe  receipt,  and 
signed  the  receipt.  It  also  instructed  tbe 
express  compa^to  return  the  receipt  giv- 
en by  Klrby  &  Co.  to  plaintiffs.  The  ex- 
press company  received  the  package, 
agreed  to  deUver  the  same  for  a  charge  ot 
fifty  cents,  signed  tbe  usual  receipt,  which 
cnntained,ln  printed  letCera,  a  special  con- 
tiac-t  limiting  their  liability  for  loss  or 
damage  unless  claim  ther^or  be  made 
within  thirty  days  after  date  ot  Btaipm«it» 
and  to  the  extent  only  of  fifty  dollars,  un- 
less a  greater  valuation  should  be  given 
by  the  shipper  at  the  time  of  shipment. 
This  contract  inured  to  tbe  benefit  of  tbe 
connecting  carrier.  The  defendant,  the 
Southern  Express  Company,  received  this 
package  from  the  Adams  Express  Compa- 
ny at  St.  Louis,  and  carried  to  its  desti- 
nation,—Little  Rock,  Ark.  It  was  received 
by  tbe  express  agent  at  Little  Rock, 
George  T.  McFadden,  on  October  8, 1883. 
The  firm  of  S.  B.  Klrby  &  Co.  was  com- 

gosed  of  Samuel  B.  Klrby  and  Logan  H. 
oots.  Klrby  was  the  managing  mem- 
ber ot  tbe  firm.  Tbe  agent  sent  the  pack- 
age to  the  firm,  and  K&bystated  that  the 
Wilson  Sewlng-Machlne  Company  bad 
made  a  mistake  In  sending  the  package  to 
S.  B.  Ktrby  &  Co.,  and  that  it  should  have 
been  sent  to  him  individually.  The  as^t 
answered  that  the  package  was  sent  to  S. 
B.  Klrby  &  Co.,  that  they  were  the  proper 
parties  to  dellverltto,and  that  bis  receipt 
was  good.  Thereopon  Klrby  opened  the 
package,  took  oat  the  notes  and  list,  com- 
pared the  same,  and  then  signed  tbe  re- 
ceipt, 'S.  B.  KiBBT.*  The  agent  then 
placed  the  receipt  and  the  original  letter 
ot  Instructions  In  a  sealed  envelope, 
marked,  'Receipt  of  S.  B.  Klrby  &  Co.,' 
and  addressed  to  the  Wilson  Sewlng-Ma- 
chlne Company,  Chicago,  and  forwarded 
the  same  on  October  4. 1883.  It  was  re- 
ertved  by  plidntilT  about  October  6, 188S. 
On  October  19, 1888.  plaintiff  delivered  an- 
other package  of  notes,  (ace  value  $2,860.44, 
addreHsed  to  S.  B.  Klrby  &  Co..  with  a  like 
list,  receipt,  and  letter  of  Instructions. 
The  express  company  entered  into  a  like 
contract,  with  the  exception  ot  limiting 
its  liability  to  the  sum  ot  fifty  doHam. 
This  package  was  received  by  the  agent 
of  the  Southern  Express  Company,  at  Lit* 
tie  Rock,  and  delivered  by  him  on  October 
24,  1888,  to  S.  R.  Klrby.  Klrby  and  the 
agent  made,  in  substance,  the  same  state- 
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ments.  KIrby  al^ed  the  receipt,  'S.  B. 
Kirbt;*  and  the  receipt,  liat,  aod  letter  of 
instmctlonB  were  in  like  manner  sent  to 
the  plalntlflla  at  Chicago.  Th«y  were  re- 
cvlTed  by  plaintiffs  about  October  26,  1883. 
On  OecemberlO.  1883,  plaintiffs  delivered  to 
the  Adams  Express  Company  another 

Sackage  of  notes,  addressed  *S.  B.  Kirby 
Co.,' face  y&Xue  f 88.45;  and  they  were 
delivered,  received,  and  receipt  signed  and 
returned.  In  like  manner.  The  last  receipt 
was  returned  December  IS,  and  received 
by  plaintiffs  about  December  20,  1888. 
These  notes  were  secured  by  pledge  on 
Bewlng-machlnee  sold  to  the  signers  there- 
of. They  were  held  by  plaintiffs  as  collat- 
erals to  secure  an  indebtedness  due  them. 
They  were  sent  to  S.  B.  Klrby  &  Co.  for 
collection.  Plaintiff  demanded  of  S  B. 
Klrby  &  Co.  the  return  of  the  notes.  On 
January  15,  1884,  S.  B.  Klrby  &  Co..  In 
answer  to  the  demand,  denied  that  they 
bad  ever  received  the  notes,  and  refused  to 
return  them.  On  the  17th  day  of  Octuhor, 
1884.  plaintiffs  obtained  Judgment  In  the 
United  States  circuit  court  at  Llttlo  Bock, 
Ark.,  for  $3,164.80,  against  S.  B.  Klrby,  on 
the  debt  due,  tor  whiuh  the  notes  herein 
mentioned  were  given  as  collateral.  The 
Judgment  was  not  realized,  as  Klrby  was 
tben  Insolvent.  On  the  9th  of  July.  1886, 
plaintiffs  sued  the  Adams  Express  Compa- 
ny for  $10,000  damages  sustained  by  the 
loss  of  the  said  three  packages  of  notes. 
They  also  sued  S.  B.  Klrby  &  Co.  in  Chica- 
go. In  both  suits,  Judgment  was  rendered 
In  favor  of  defendants.  On  the  16th  day 
of  June,  1885,  eighteen  months  after  the  de- 
llveiy  of  the  notes,  a  demand  for  their  re- 
turn, or  value  thereof,  was  made  upon  the 
defendant,  the  Southern  Express  Compa- 
ny. On  April  28.  1888,  this  suit  was  filed. 
S.  B.  Klrby  is  not  insolvent;  and  the 
notes,  under  the  laws  of  the  state  of  Ar- 
kansas, were  preecrlbed  when  tblseult  was 
filed." 

Defendant  aets  out  eereral  defenses  arie- 
Ing  oot  ol  the  eondi'Uons  expressed  in  its 
«on'^ct.  and  also  pleads  estoppel.  The 
estoppel,  which  was  sustained  by  thejudge 
s  qao,  appears  to  us  to  be  so  clearly  well 
founded  uiat  we  find  It  unnecessary  to 
consider  any  other  defenses.  We  are  deal- 
ing with  no  gross  misconduct  on  the  part 
of  defendant.  The  main  function  of  the 
express  company  Is  to  make  safe  carriage 
of  things  intrusted  to  It  to  their  destina- 
tion, and  there  to  make  delivery  to  one 
authorised  to  receive  It.  Here  the  express 
company's  agent  delivered  the  thing  at 
the  proper  place,  and  Into  the  hands  of 
the  proper  person,  viz.,  at  the  office  of  S. 
B.  Kirby  &  Co.,  Into  the  hands  of  the 
managing  partner  of  the  flrro.S.  B.  Klr^ 
by.  The  only  error  committed  was  In  ac- 
cepting a  recdpt  signed  by  S.  B.  Klrby  in- 
stead of  S.  B.  Klrby  &  Co.  The  agent  evi- 
dently thought  that  the  duty  of  the  ex- 
press company  was  fully  discharged  by 
such  proper  delivery:  and,  If  the  receipt 
taken  proved  the  fact  of  delivery.  It  mat- 
tered not  whether  8.  B.  Klrby,  who  was 
authorised  to  receive  It,  signed  the  receipt 
in  his  own  orin  the  firm's  name.  However 
this  may  be,  helmmediately  compiled  with 
the  direction  contained  in  plaintiff's  letter 
of  instrnctluns  by  returning  to  plaintiff 
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the  receipt  taken.  The  express  company 
thus  informed  the  plaintlll  exactly  what 
bad  been  done.  If  the  plaintiff  was  dis- 
satisfied with  the  manner  In  which  its 
trust  had  been  executed,  its  duty  was 
plain  Immediately  to  disafilrm  it,  and  to 
notify  defendant.  No  such  dlsalflrmance 
was  made.  On  the  contrary,  plalntitt 
shipped  a  second  package,  with  similar  In- 
stnictions,  which  were  executed  by  taking 
and  returning  a  similar  receipt;  and  this 
was  followed  by  a  third  consignment  exe- 
cnted  in  the  same  way.  These  several 
transactJons  took  place  In  October  and 
December,  1883.  It  Is  admitted  that  the 
receipts  returned  were  all  promptly  re- 
ceived by  plaintiff.  No  notice  of  disavow- 
al was  ^ven  to  defendant  until  June,  1886. 
Defendant  had  a  right,  conclusively,  to 
presume  that  Its  action,  thus  fully  com- 
municated to  its  principal,  was  ratified  by 
the  latter.  The  only  excaae  of  plaintilt  Is 
the  pretensethat  it  never  looked  at  the 
reipts.  If  so, this  was  gross  fault  and  neg- 
ligence on  Its  part.  It  was  more  than 
doubtful.  In  point  of  law,  whether  it  can 
be  heard  to  set  up  such  fault  as  a  ground 
of  excusing  Its  gross  dereliction  of  duty  to 
defendant.  Bank  v.  Morgan,  117  U.S.  106, 
6  Sup.  Ct.  Rep.  657,  and  numerous  author- 
Ities  there  cited.  But  it  ts  very  clear  that  It 
had  full  knowledge  of  the  receipts  at  least 
oneyear  before  It  ever  made  any  complaint 
to  the  express  company.  Instead  of  disaf- 
firming these,  it  seems  to  have  adopted 
them,  and  actually  brought  suit  and  re- 
covered Judgment  against  S.  B.  Klrby  in 
October,  1884;  and  yet  no  notice  ol  any 
claim  against  defendant  was  given  until 
eight  months  more  had  elapsed.  If  plain- 
tiff had  promptiy  notified  the  express 
company  of  its  repudiation  of  the  latter*s 
conduct  when  the  receipts  were  returned, 
there  Is  little  doubt  that  the  defendant 
could  have  protected  Itself  against  loss  by 

8 roper  proceedings  against  Klrby.  Even 
the  notice  had  been  given  In  January, 
1884,  when  the  letter  ofRoots,  the  other 
member  of  S.  B.  Kirby  ft  Co.,  dtstlnctiy 
informed  plaintiff  that  the  receipts  baa 
been  signed  by  S.  B.  Klrby  Individually, 
defendant  might  still  have  found  means  oi 
protection.  It  was  a  condition  precedent 
to  any  claim  against  defendant  that  plain- 
tiff should  have  given  such  notice,  and  se- 
cured to  defendant  the  opportunity  of  re> 
course  against  Kirby.  As  was  said  by  the 
supreme  court  of  the  United  States  In  an 
analogous  case:  "If  the  depositor  was 
guilty  of  negligence  In  not  discovering 
and  giving  notice  of  the  fraud  of  bis  clerk, 
then  the  bank  was  thereby  prejudiced,  be- 
cause It  was  prevented  from  taking  steps, 
by  the  arrest  of  the  criminal,  or  by  an  at- 
tachment ot  his  property,  or  other  form 
of  proceeding,  to  compel  restitution.  It 
in  not  necesnary  that  it  should  be  made  to 
appear  by  evidence  that  benefit  would  cer- 
tainly have  accrued  to  the  bank  from  an 
attempt  to  secure  payment  from  the  crim- 
inal. *  *  *  As  the  right  to  seek  and 
compel  restoration  •  *  *  from  the  per- 
son committing  the  forgeries  was  In  itself 
a  valuable  one.  It  is  sntHclent  if  It  appears 
that  the  bank,  by  reason  of  the  negligence 
ot  the  depositor,  was  prevented  from 
promptly,  and  it  may  be  ^eetaally,  exer- 
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cMns  It."  Bank  t.  Moivaii,  117  n.  S.  108, 
6  Sup.  Ct.  R^.  657.  The  foregolDK  doc- 
trine 1b  fully  applicable  here,  and  aanctlons 
the  formulation  of  the  doctrlneof  eatoppel. 
•Ufltained  by  universal  JurUpradence,  to 
the  effect  that  an  equitable  eatoppel  arises 
when  a  party  to  an  action  has  by  hts 
timlty  and  negligent  conduct  Induced  his 
adrersary  either  to  do  or  to  omit  some  act 
or  acts,  by  means  of  which  the  loss  which 
Is  claimed  a^^alnet  blm  might  have  been 
averted.  6  Walt,  Act.  &  Del.  681.  688,  686, 
»ud  authorities  there  cited. 

The  authorities  relied  on  by  plaintiff  to 
the  effect  that  there  la  no  eatoppel  when 
the  party  pleading  It  knew,  or  ought  to 
have  known,  the  facts  on  which  the  estop- 
pel Is  founded,  are  sound,  but  totally  Inap- 
I^lcable.  The  vital  fact  upon  which  this 
estoppel  Is  founded,  and  which  the  defend- 
ant did  not  know.  Is  the  fact  that  plaintiff 
dlaafflrmed»  and  claimed  tobold  dewndant 
responsible  therefor.  PlalntllTs  conduct 
and  sUenceau  thortzed  defendant  to  assume 
that  Its  action  was  approved,  and  Induced 
It  to  omit  taking  those  steps  to  avoid  the 
loss  which  It  would  hare  taken  but  for 

£\HintiO'B  culpable  fault  and  negligence  in 
Llling  to  give  any  notice  of  Its  complaint. 
Judgment  affirmed. 


Wabb  t.  Mobbs. 

(Supreme  Court  of  Louisiana.    June  IL  1890. 

S  La.  Ann.) 

Appiil — Abandosmknt — JxTDomm —  Ei^otmon. 

The  defendant  harlov  authorized  hli  attor- 
ney to  abandon  the  appeal  if  be  thought  that  the 

indgmeDt  wtmld  be  uBnoed;  the  attorney  baving 
uformed  him  that  In  his  Jadgment  sucb  would  be 
the  result;  and  having  abandoned  the  appeal,  not 
having  executed  a  bond  or  taken  np  the  case  on 
i4>pear;  the  counsel  reprasentdog  the  plaintiff  hav- 
ing beui  informed  by  tlie  oounael  representing  the 
deiendutk  at  the  time,  that  the  appeal  had  been 
abandoned,  and  the  judgment  acquiesced  in;  the 
property  to  recover  which  a  petitory  action  bad 
been  bronght  having  been  delivered  to  plaintiff  by 
dtfeudant's  oonnseL  and  the  defendant  never  hav- 
ing objected  to  the  change  of  possession;  rents  due 
on  the  places  at  the  time  indgment  was  obtained 
having  been  paid  to  plaintiff  by  defendant's  lessee, 
in  accordance  with  the  direction  of  defendant's 
agent:  heltl,  that  there  was  acqniesoence,  and  that 
t&e  jodgniBnt  has  been  ereouted,  and  the  right  of 
appeal  fs  lost. 
iSyllabita  by  Ae  OouirL) 

Appeal  from  district  court,  pariah  of 
Morehouse. 

BoatnerA  Boatner,  for  appellant.  Bae- 
wey  A  NaS,  for  apx>ellee. 

Bbbaux.  J.  On  motion  to  dismiss  the 
appeal  on  the  ground  of  acquiescence.  On 
the  19th  day  of  May,  lisS7,  defendant's 
counsd  applied  lor  an  order  of  devolutive 
appeal,  which  was  grantMl,  returnable  to 
this  court  on  the  flrstMondayln  June,  1887. 
The  appeal  was  not  completed.  In  May, 
1888,  the  first  counsel  employed  In  the  case 
being  no  longer  employed,  other  counsel 

f^resented  a  petition  uf  appeal  from  the 
udgment,  In  which  it  was  alleged  that  the 
flrat  appeal  had  not  been  perfected  by  lelv- 
Ing  bond  and  filing  the  transcript.  This 
appeal  was  made  returnable  to  this  court 
on  the  first  Monday  of  June,  18»7.  A  mo- 
tion to  dismiss  was  filed,  on  the  ground 


that  the  defendant  (appellant)  has  acqui- 
esced in  the  judgment.  In  support  of  this 
motl(m,  a  lutter  of  the  defendant  to  his  at- 
torney,dated  the SOth May,  1887, was  filed; 
also  the  affidavit  of  the  attomc^  who  rep- 
resented the  defendant  In  1887.  There  was 
also  filed  an  affidavit  of  defmdant'a  agent, 
This  evidence  received  the  attention  of  this 
court  at  the  time  the  case  was  submitted. 
In  June  last.  With  reference  to  the  acqui- 
escence and  voluntary  execution  of  the 
Judgment  tUleged,  It  was  held  that,  unless 
the  affidavits  were  rebutted  or  conclusively 
explained,  "It  seemed  clear  that  aup^ant 
had  lost  his  right  of  appeal. "  The  case 
was  remanded  to  the  lower  court,  wltn 
Instructions  to  the  Judge  to  hear  evidence 
on  the  questions  of  abandonment  and  ao- 
qulescenco  ve/ oon.  Thecourt'e  decree  hav- 
ing been  complied  with,  the  qoestlons  are 
beforeusforourdeclslon.  In  lw7  there  were 
two  suits  pending beforethecoarta^oji,— 
the  first  entltlea  H.  Ware  ft  Son  v.  V.  S. 
Greenwood,  Instltated  to  reinstate  a  lost 
deed;  the  other,  mtitled  H.  Ware  v.  A. 
M.  Morris,  was  a  petitory  action.  In 
the  former  case  the  plea  of  res  adJadicAta 
had  been  filed.  It  was  overruleu  on  the 
18th  May,  1887.  The  day  after.  Judgment 
on  the  merits  was  rendered  In  favor  of  the 
plaintiff.  In  the  other  case,  that  of  Ware 
r.  A.  M.  Morris,— part  ol  the  same  llUsa- 
tlon, -"Judgment  was  rendered  In  favor  of 
the  plaintiff  on  the  33d  day  of  May,  1S89. 
The  counsel  who  represented  the  defend- 
ant at  tne  time  wrote  to  him  about  tfaeae 
suits,  (In  both  he  represented  him.)  The 
former  Is  ancillary  to  the  latter.  There 
can  be  no  question  that  the  letter  written 
by  the  counsel  was  dated  the  24th  day  of 
May,  1887,  the  day  after  the  Judgment  had 
been  rendered. 

The  ue/eodimt  testifies  that  be  was  ad- 
vised that  the  plea  of  rvs  adjadleata  had 
been  overruled,  but  that  he  did  not  receive 
any  notice,  or  the  least  Information,  after 
the  Judgment  on  the  merits  had  become 
final.  The  testimony  of  the  attorney  who 
at  the  time  represented  the  defendant  tn 
these  cas^  Is  different.  He  states:  **I 
wrote  N.  S.  Greenwood,  about  the  date  of 
the  Judgment,  one  or  more  letters,  statinff 
the  Btatua  of  the  case."  "My  letter  to 
Greenwuod  was  written  after  final  Judg- 
ment. "  To  the  best  of  his  recollection,  he 
wrote  full  particulars,  he  says.  In  his 
answer  to  toe  tetter  of  May  t!4th  the  de- 
fendant expresses  dlsappulntmoit  at  the 
result  of  his  suit,  and  leaves  Ittohlsattor- 
ney  to  appeal  or  not.  The  attorney  testl 
fles  that  he  had  Informed  the  defendant  of 
the  hopelessness  uf  his  case  on  appeal.  He 
had  received  theinformation,for  he  writes 
in  this  letter  that  "it  seems  that  you 
have  no  hope  that  the  Jnugmmt  can  be 
versed."  Thus  tnlonned,ne  nevertheless 
wrote  to  htm,  and  requested  him  not  to 
appeal,  "  if  yon  think  there  Is  no  chance  to 
reverse. " 

It  is  contended  that  the  letter  from  the 
attorney  was  written  immediately  after 
the  plea  of  rea  a^udic&ta  had  been  oveiv 
ruled,  and  not  after  Judgment  on  the  mer* 
Its;  that  In  consequimce  he  could  not  be 
held  to  have  acquiesced  In  a  Judgment  re- 
specting which  he  had  not  been  informed. 
The  facts  disclosed  In  the  note  of  evidence 
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ptedada  m  from  reaching  the  eonciiulOQ 
that  the  directions  given  and  the  itate* 
ments  made  were  not  preceded  by  the 
least  knowledge  on  the  part  ol  the  d^end- 
ant  that  ajndgment  agalnstliimhad  been 
rendered.  The  attorney  at  the  time  em- 
ployed declares:  "I  had  no  hope  of  g&in- 
ing:  the  case  on  appeal,  and  It  is  my  recol- 
lection that,  upon  the  receipt  ol  tlie  letter 
ieaTinc  the  matter  to  my  judffment,  I  act- 
ed as  Ithoaght  to  the  beat  Interest  of  my 
client,  and  did  not  carry  the  appeal  np. " 

The  agent  of  the  defendant,  after  having 
eonautted  this  attorney,  directed  the  lessee 
of  thed^endantto  paytbe  rental  to  plain- 
tiff's counsel.  In  accordance  with  this  di- 
rection, the  rental  of  the  place,  for  1887, 
18R8.and  1889.  were  paid  to  him.  The  then 
attorn^  and  the  acent  of  the  dtrfendant. 
togethw,  delivered  the  property  to  plaln- 
tlH'scoonsel.  Not  the  least  objection  was 
made.  The  property  was  sold.  The  sale 
was  made  after  the  counsel  fur  the  defend- 
ant bad  abandoned  theappeal.  andfaadin- 
formed  the  plaintiff  that  he  did  not  intend 
to  appeaL  The  defendant  authorized  the 
abandonment  of  an  appeal.  Those  au- 
thorised have  acted  upon  this  authoriza- 
tion. The  rights  resulting are/ja/tfl  accom- 
pIfii,—&  condition  which  commenced  under 
defendant's  direction,  and  has  become  bind- 
ing and  Irrevocable  by  hie  acquiescence. 
Theattorney  has  acted  within  the  scope  of 
hie  letter.  His  acts  have  not  been  repudi- 
ated, and  therefore  bind  the  principal. 
The  taxes  asseesed  in  1887  were  not  paid 
by  the  defendant.  The  property  has  been 
assessed  in  tlie  name  of  those  to  whom 
plaintiff  sold.  The  defendant  has  not 
given  htnuelf  the  least  concern  about  the 
assessment  or  the  taxes. 

The  special  agent  testifies  that  he  was 
agent  of  the  defendant  for  the  years  1885, 
18KG,  and  1887.  and  In  that  capacity  leased 
the  property  Involved  In  this  litigation, 
and  remitted  the  rents  to  him  for  all  these 
years  except  the  year  1887.  The  principal 
never  called  on  him  for  the  rental  of  this 
year  nor  of  subsequent  years.  He  surely 
knewthat  this  rent  had  beencollected  and 
the  dlspfMitlon  made  of  the  amonat.  Ttie 
agent  testified  that  he  wrote  to  him  on  the 
subject,  and  It  tenot  made  evident  that 
the  Information  has  not  been  rec^ved. 
The^e  la  acquiescence;  the  lodgment  has 
been  executed,  and  the  right  of  appeal  is 
lost.  Thn  motion  Is  granted,  and  the  ap- 
peal is  dismissed. 

J  odgment  affirmed. 


Stats  v.  St.  Club  et  aL 

tifiA  Ana.) 

Oancmu  Law— PoRnini  Jbotabbt— Buwubt— 
Laxobkt— Vbedict. 
Tb»  defeadsnta  were  Jointly  tndleted  for 
bor^ary  sad  laroeay,  in  a  sivkie  oonnt.  Hie  ease 
went  to  a  jary,  who  retarnea  a  verdict  fladioff 
them  faU^  m  IsroeDj.  The  Judge  directed  the 
derk  not  to  Ale  theverdlot,  and  req.uested  the  Jury 
to  return,  and  consider  the  case  a^ain,  and  find  a 
verdict  according  to  the  lnstmctionB  given  them; 
at  the  ume  time  reminding  them  that  the  eonrt 
hmd  not  rabmitted  to  thou,  for  their  Andlag, 
wbetker  the  defsndaats  ware  guilty  of  laroeoj  or 
not,  aa  aalndepeadeDt  ofleaae,  and  that  their  Aod- 
Ing  was  not  responsive.  Tbeieopon,  the  jury  tail- 


ing to  agree  upon  a  verdict,  they  were  ^Usohaiged, 
and  a  new  Jury  were  Impanetea,  by  whom  a  verw 
diet  of  gnuty  of  bnrelary  and  laroeny  wis  ren- 
dered. Held,  that  the  verdlot  of  toe  jary  flnfc 
rendered  was  lecral  and  valid,  and  the  defendanta 
could  not  be  ag^n  pat  In  jeopardy  by  a  new  trial 
under  Uie  same  indiotmenU  Under  this  state  of 
facts,  defeadaats*  plea  ot  autrefoto  oonvlot  of  lar- 
oeny, and  autrtfota  aeq^U  a  bnrglaiyi  sbotiia 
have  been  sostalned. 
(Sylldbut  by  the  Court.) 

Appeal  from  district  eoort,  parish  of 
Caddo. 

JSoA.tT.Loonej'.forappellants.  J.Beary 
Sbepberd,  for  the  State. 

Watkinb,  J.  Theindictmentlsforburj:- 
lary  and  larceny,  In  a  single  count.  The 
case  went  Co  a  Jury,  who  returned  a  ver- 
dict flndlnff  the  defradants  jfuilty  of  lar- 
ceny, which  was  read  by  the  clerk,  who 
was  immediately  instrocted  by  the  court 
not  to  record  the  same  as  a  verdict,  and 
the  Jury  were  directed  to  retire,  and  "find 
a  verdict  according  to  the  instructions 
jirlven  to  them;"  the  conrt  at  the  same 
time  reminding  them  that  It "  had  not  sob- 
mltted  to  them  for  th^  finding  whettier 
the  defendants  were  gnlltr  of  larceny  or 
not  as  an  Independent  offense,  and  their 
finding  was  Qot  responsive. "  The  Jury  re- 
tlreu,  and  again  considered  the  case,  with- 
out arriving  at  any  conclnslon,  and  on  the 
following  day  the  Judge  discharged  them 
ex  propiio  wotu.  Three  daj-s  later  the 
cause  was  reassigned  tor  trial,  but,  before 
the  Jury  were  impaneled,  counsel  tor  tUm 
accused  filed  several  pleas  In  bar  to  a  fur- 
ther prosecution  under  the  indictment, 
viz.;  (1)  Once  in  jeuiiardy  by  the  trial  Just 
adverted  to;  (2)  autrefois  convict  of  the 
crime  ot  petit  larceny ;  (8)  Autrefois  acquit 
ot  the  crime  of  burglary.  To  these  pleas 
the  district  attorney  filed  a  demurrer,  to 
the  effect  that  the  matters  were  Insuffi- 
cient In  law  to  bar  a  fnrther  prosecntion. 
This  demurrer  was  sustained  oy  the  trial 
Judge,  the  pleas  In  bar  were  overruled  by 
him,  and  the  accused  were  tried  and  found 
guilty  of  burglary  and  larceny.  Counsel 
retained  a  bUl  of  exceptions  to  the  Judge's 
ruling,  and  after  the  trial  filed  a  motion 
in  arrest  of  Judgment,  subBtantlally  on  the 
same  grounds  as  those  stated  In  the  pleaa 
in  bar.  and  It  was  also  overruled. 

On  this  state  of  the  record,  the  question 
for  decision  Is  whether  the  finding  of  the 
first  Jury  was  or  not  a  valid  verdict.— 
such  a  one  as  the  rourt  was  bound  to  ac- 
cept at  their  hands ;  or  had  the  Judge  the 
right  to  Instruct  the  clerk  not  to  record 
the  one  tendered  as  a  verdict,  and  direct 
the  Jury  to  retire  and  consider  the  case 
again,  and  find  such  a  verdict  as  would 
conform  to  the  Instructions  given  In  his 
charge? 

The  reasons  assigned  by  the  Judge  below 
are  set  out  at  length  in  his  written  opin- 
ion, and  they  may  be  summarised  as  fol- 
lows, viz.:  (1)  That  connad  for  the  ac- 
cnaed  was  present  and  heard  the  charge 
that  was  given  to  the  Jury,  and  made  no 
objection  to  It,  nor  did  he  request  any  spe- 
cial Instructions  to  the  Jury.  (2)  That  If 
the  verdict  of  the  Jury  is  not  in  keeping 
with  the  Instructions  of  the  court,  and 
does  not  find  the  tuctschargedbythe  Judge 
to  be  material  to  a  convictlQn,  hut,  re- 
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turns  -Qie  accused  guilty  ol  a  crime  not  In- 
cluded  In  or  covered  by  hla  Inatmcttons  to 
them,  hebaa  the  legal  right  to  instruct  the 
clerk  not  to  record  auch  verdict  and  to  de- 
cline to  rec^ve  It  at  their  hands,  and  to 
recommit  them,  with  Instructions.  (8) 
That  the  requirement  of  the  Judge  to  a^ve 
the  lary  a  knowledge  of  the  law  appHca 
ble  to  the  caae,  and  to  avoid  the  statement 
of  abstract  principles  Imperdnoit  to  the 
facta  proven  In  the  case,  tmposes  oo  him  the 
duty  of  determining  what  legal  principles 
are  at  Issue  under  the  pleadings.  Hence  If 
there  is,  in  his  opinion,  no  evidence  what- 
ever to  support  any  given  charge,  the 
Judge  hasauthority  to  prerentsuch charge 
going  to  the  Jury;  or  In  otberwords,!!  the 
finding  Is  not  responsive  to  his  charge,  or 
be  rendered  through  mistake,  the  Judge 
should  not  receive  the  verdict,  but  should 
send  the  Jury  back  with  explanations.  (4) 
He  assigns  as  his  reason  In  this  case,  for 
his  refusal  to  accept  the  verdict  rendered 
by  the  first  Jury,  that  the  crime  of  larceny 
B8  an  independent  offense  was  not  snbmit- 
ted  lor  the  consideration  of  the  Jury,  be- 
cause there  was  an  entire  failure  of  evi- 
dence tending  to  prove  the  chai^  of  lar- 
ceny. (5)  That  In  such  an  Indictment  the 
crime  of  larceny  Is  not  necessarily  connect- 
ed with  burglary,  and  that  a  verdict  which 
Is  silent  as  to  the  crime  of  burglary,  and 
only  finds  the  accused  guilty  of  larceny,  is 
responsive  to  only  a  part  of  the  charge, 
and  theretoretbecourtoughtnotrecetvelt. 

After  careful  consideration  of  the  writ- 
ten opinion  of  the  district  Judge,  we  deem 
it  our  duty  to  say,  with  due  respect  to  his 
learning  and  Judicial  ability,  tnat,  if  his 
theory  be  correct,  the  verdict  of  the  Jury, 
in  any  given  case,  would  be  completelr  un- 
der his  control.  In  spite  of  the  law  which 
declares  that  the  Jury  shall  be  the  sole  and 
exclusive  Judges  tit  the  facts.  For  what 
becomes  of  the  power  of  a  Jury  to  Judge  of 
the  facts,  If  the  Judge  has  the  authority  to 
decline  to  receive  a  verdict  because  In  his 
opinion  It  Is  not  In  keeping  with  his 
charge, and  does  not  find  the  factscharged 
by  him  to  be  material  to  a  conviction,  but 
returns  the  accused  guilty  of  a  crime  not 
included  in  or  covered  by  his  charge?  or 
if  he  has  the  right  to  decline  to  receive  a 
verdict  because.  In  hla  opinion,  there  had 
been  an  Insufflrient  amount  of  evidence  In- 
truduced  to  establish  a  given  charge  In  an 
Indictment,  and  which  he  had  declined  to 
submit  for  the  consideration  of  the  Jury? 
If  the  trial  Judge  possessed  such  power,— 
right  uf  supervision,— his  Judgment  would 
dominate  that  of  the  Jury  over  the  facts 
of  a  case  completely.  Surely,  this  cannot 
be  the  law  In  this  state.  When  a  trial  has 
been  had  npon  a  valid  Indictment,  and  to 
which  no  objection  has  been  urged,  and 
after  hearing  the  evidence,  and  the  charge 
of  the  Judge,  the  Jury  return  a  verdict,  the 
accused  is  entitled, as  a  matter  of  right, to 
have  it  recorded,  and  the  Jndge  Is  without 
authority  to  set  same  aside  ex  proprio 
motu,  because  he  Is  of  opinion  thatthe  ev- 
idence  Juatllled  a  different  one,  and  waa 
not  Bufliclent  to  Justify  the  one  which  was 
returned.  The  only  way  In  which  such  a 
verdict  can  be  brought  before  him  tor  re- 
view Is  by  a  motion  for  a  new  trial  or  one 
in  arre»t  of  judgment.  We  are  at  a  loss  to 
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percdve  what  the  Judge*!  ehargeliaB  to  do 
with  the  verdict,  so  long  as  neither  tbertate 
nor  the  accused  have  made  any  complaint 
about  It.  The  Judge  has  no  control  over 
the  snbmlsaton  <^  the  case.  His  direction 
of  the  trial  ceases  with  the  rendition  of 
his  charge  to  the  Jury.  The  defendants' 
plea  in  bar  should  have  been  snatalned, 
and  nil  further  proceedings  diecontlnued, 
after  the  flrat  verdict  was  brongbt  into 
court. 

The  constitution  declares  that  "no  per- 
son shall  be  *  *  *  twice  put  In  Jeop- 
ardy of  life  or  liberty  for  the  same  olfonse, 
except  on  hla  own  application  for  a  new 
trial,  or  where  there  la  a  mistrial,  or  a  mo- 
tion in  arrest  of  Judgment  la  auatalned." 
Const,  art.  6.  The  defendanta  made  no 
complaint  ol  the  flret  Terdlet;  tbej  cer- 
tainly made  no  motion  for  a  new  trial. 
There  was  no  mistrial,  because  there  was 
an  unanimous  verdict.  They  filed  no  mo- 
tion in  arrest  of  Judgment.  On  the  plain- 
est principles  of  construction,  tbe  second 
trial  of  the  accused,  on  the  same  Indict- 
ment, did  put  the  liberty  of  the  accused  in 
Jeopardy  the  second  time.  In  direct  violar 
tion  of  the  bill  of  rights.  They  were  legal- 
ly convicted  of  larcmy,  and  their  pleaa  of 
autrefola  convict  of  larceny,  and  autnfolB 
acquit  of  burglary,  should  have  been  sua- 
talned,  and  the  motion  to  arreat  the  Judg- 
ment of  the  court  under  the  second  verdict 
should  have  prevailed.  It  la  tbertfore  or- 
dered and  decreed  that  tbe  Judgment  and 
decree  appealed  from  be  annulled.— eet 
aside;  that  the  former  verdict  finding  the 
defendanta  gall^ of  larceny  be  reinstated; 
and  that  tbe  cause  be  remanded  for  tat- 
ther  proceedings  according  to  law. 


State  t.  Cosqrots. 

(Suorwiw  Court  of  Xouistono.  June  11, 18B0: 

«f  La.  Ann.) 

UUBDKB— SBLT-DBraN9B— EviDBNOa— teBUn. 

Evidenoe  of  prior  threats  is  not  admlaslMe 
Id  support  of  a  plea  of  Belf-defense  in  homicide, 
unless  they  have  been  followed  by  an  overt  sot  or 
hostile  demoDstratloD,  at  the  time  of  killing,  tA 
Buoh  a  oharaoter  a*  to  incttoate  that  the  duo— ad 
was  than  and  ther*  about  to  ezecate  aold  thraata, 
aod  to  Justify  defeudant  in  believing  that  hla  Ufto 
was  In  such  appareotly  Immiaeut  aoDger  as  to 
authorize  him  to  take  bis  adversary*a. 
(SyUohiu  by  tixe  Court.)  * 

Appeal  from  criminal  dlatrict  court,  par- 
iah of  Orleana. 

J.  Q.  FlyDOt  tor  appellant.  C.  H.  LuaoO' 
bvrgt  Diet.  Atty.t  lor  tbe  State. 

Fennkb,  J.  Detttidant  was  indicted  for 
murder,  and  convicted  of  manalanghter. 

In  absence  of  any  appearance  by  counael 
on  hta  behalf,  we  have  given  careful  con> 
slderatlon  to  the  bills  of  exception  found  in 
the  record.  Two  ol  these  bills  are  taken 
to  the  exclusion  by  tbe  Judge  of  evidence 
offered  to  prove  prior  threats  and  aasaalta 
by  deceased  against  the  defendant.  The 
Judge's  ruling  Is  sustained  by  hla  state- 
ment: (1)  That  tbe  threats  and  aaaaulta 
referred  to  occurred  several  months  b^ore 
the  killing;  (2)  that  they  were  not  fol- 
lowed by  any  auch  hostile,  overt  act»  at 
the  time  of  the  killing,  as  would  lay  tbe 
foundation  for  their  adml^on.  . 
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The  ln(\ge  states  that  the  only  overt  aut 
proved  asainst  deceased,  at  or  about  the 
time  of  the  klUlng,  coiulsted  la  hie  bavtas 
shaken  his  finger  In  the  face  of  accused, 
addlnff :  "This  was  not  repelled  by  blows, 
or  assault  by  Cosgrove,  and  was  not  fol- 
lowed up  by  blows  or  assault  by  Fitxffer- 
ald.  Fltsgerald  resnmed  bis  seat  on  tiie 
bench  where  be  bad  been  prevloosly  sitting, 
and  CoegroTe  sat  on  the  steps  where  he 
had  been  sitting,  tactaig  the  bench.  After 
an  Interval  of  from  three  to  five  minutes, 
according  to  some  of  the  witnesses,  Cos- 
grove  flred successively  three  shots, "etc. 

This  statement  does  not  disclose  any 
such  overt  act  on  the  part  of  deceased  as, 
taken  In  connection  with  theprlortbreats, 
Jastlfled  the  defendant  in  believing  that 
deceased  was  then  andthereabonttocarry 
the  threats  Into  execution,  and  that  his  life 
was  In  such  apparently  imminent  danger 
as  to  Justify  him  In  taking  his  adversary's. 
These  are,  under  our  jurisprudence,  the 
necessary  characteristics  of  the  overt  act 
or  hostile  demonstration  which  may  serve 
as  the  basis  for  the  Introduction  of  evi- 
dence of  prior  threats,  of  the  dangerous 
character  of  the  deceased,  and  the  Uke. 
State  V.  BIrdweU  36  La.  Ana.  869;  State  t. 
Jackson.  83  La.  Ann.  1068;  State  v.  Labu- 
san.  37  La.  Ann.  489. 

The  third  bill  to  the  refusal  of  the  judge 
to  give  certain  special  charges  It)  so  con- 
clusively disposed  of  by  the  reasons  of  the 
Judge,  and  by  the  statement  of  the  charge 
actually  given,  that  It  needs  no  comment. 
The  only  serious  ground  of  the  motion  (or 
new  trial  was  the  allwad  error  In  exclud- 
ing the  testimony  embraced  In  the  bills 
above  referred  to,  and  our  disposition  of 
them  applies  to  this  motilon.  Judgment 
affimed. 

Saithders  v.  Manqdu  et  al. 

(SvprmM  Court  of  Louisiana.  June  11, 1S0O. 
La.  Ann.) 

FaioTtoi  m  Civil  CAfla»«-NoirBun. 
In  tba  Bbflenos  of  a  reoonventloaal  demand, 
when  tbe  plalntut  fails  to  ^ipear  and  prowente 
hla  mit  either  in  nenon  w  br  attoimay,  a  jadg- 
ment  o<  nonsoit  mSj  oao  be  rendered  agwist  nlm. 
iSyOabvM  by  th«  Court.) 

Appeal  from  district  court,  parish  of 
Ouacnlta. 

E.  T.  Laaikittt  for  appellant.  Potta  & 
SudBon  and  Newton  &  Caaon,  for  appellees. 

McEnbry,  J.  Mrs.  A.  L.  8a  nnders  Instl- 
tuted  suit  ngalnst  tbe  defendants  to  re- 
scind an  act  of  compromise.  She,  In  aid 
of  her  suit,  prayed  for  and  obtained  an  in- 
junction against  defsndants  prohibiting 
and  restraining  them  from  selling  or  dle- 
pOblng  of  certain  shares  of  stock  in  a  cor- 
poration. Defendants  filed  a  motion  to 
dissolve  the  -injunction.  The  case  was  set 
for  trial,  and,  tbe  counsel  for  plalntlll  be. 
Ing  absent,  a  motion  for  a  continuance 
was  made.  It  was  denied,  and  the  case 
reflxedfor  trinl.  On  this  day  another  mo- 
tion was  made  for  a  continuance  on  ac- 
count of  the  absence  of  the  senior  counsel 
at  Washington  on  official  bunlness  con- 
nected with  his  duties  as  representative  In 
congress,  and  the  junior  counsel  being  a 
member  of  the  state  legislature,  which 
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would  be  In  session  in  a  couple  d  days. 
The  application  for  a  continuance  was 
overruled,  and  the  trial  of  thecase  ordered 
to  be  proceeded  with.  Whereupon  a  writ- 
ten withdrawal  was  filed  by  plaintiff's 
counsel.  The  court  then  had  the  plaintiff 
called  by  the  sheriff,  from  the  court-house 
door,  and,  upon  her  failure  to  respond,  the 
pleadings  were  read,  and  a  final  judgment 
rendered  against  her, as  follows:  "Byrea' 
son  of  the  law  and  the  evidence  In  thlscase 
being  In  favor  of  defendants  and  against 

glaintitf,  and  by  further  reason  of  this  case 
aving  been  regularly  set  for  trial,  taken 
up  and  tried  on  the  day  fixed  therefor, 
plaintiff's  attorneys,  Messrs.  C.  J.  &  J.  S. 
Boatner,  ha  vf ng  withdrawn  from  the  case, 
and  the  pliUntdft  having  been  three  times 
called  at  the  court>honse  door  to  prose- 
cute her  suit,  and  having  failed  to  appear, 
and  upon  trial  tbe  law  and  the  evidence 
being  in  favor  of  defendants.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  there 
be  Judgment  In  favor  of  the  defendants, 
and  against  plaintiff,  rejecting  berdemand, 
and  dhfsolvlng  herlnjnnctlon,  at  plalntUTs 
costs." 

The  plaintltt  has  appealed.  Bbs  oisei 
that  the  pleadings  did  not  authorise  ue 
Judgm^t,  as  there  was  no  reeonven- 
tional  demand,  or  claim  (or  Interest,  or 
any  claim  for  damages,  set  up  by  the  de- 
fendants, and  therefore  a  Judgmoitof  non- 
suit only  could  have  been  rendered  against 
her.  The  defendants  admit  this  position 
of  the  plaiatiK,and  suggest  that  this  court 
render  saeh  a  judgment  as  should  have 
been  rendered  by  the  court  a  qua.  Artlele 
Code  Prac.  provides:  "If,  after  the 
canse  has  been  set  down  on  the  docket  for 
trial,  the  plaintiff  does  not  appear,  either 
In  person  or  by  attorney,  to  plead  his 
canse,  on  tbe  day  fixed  for  trial,  the  d^ 
tendant  may  require  that  Jadgmentof  non- 
suit be  rendered  against  such  plaintlfl, 
with  coats.  But  such  Judgment  cannot  be 
pleaded  as  nas  Judhata,  or  In  bar  of  an- 
other salt  for  the  same  cause  of  action, 
provided  the  plaintiff  show  that  he  has 
paid  the  costs  of  the  first  suit. "  . 

Under  the  pleadings,  the  defendants  were 
entitied  only  to  slndgment  of  nonsuit. 
The  only  factwith  which  tbe  court  had  to 
deal  was  the  non-appearance  of  tbe  plain- 
tiff, either  in  person  or  bycounsel,to  pros- 
ecute her  suit.  There  were  noiesaes  raised 
by  the  defendants  in  the  way  of  any  recon- 
ventional  demand,  and  there  was  no  basis 
npon  which  to  render  a  final  judgment 
against  the  defendants.  McDonogh  v.Du- 
tillet,  3  La.  Ann.  660;  Dunbar  v.  Mansker, 
4  La.  Ann.  176.  It  is  therefore  ordered, 
adjudged,  and  decigped  that  the  judgment 
appealed  from  be  annulled,  avoided,  and 
reversed;  and  it  is  now  ordered,  ad- 
judged, and  decreed  that  the  demand  of 
plaintiff  be  dismissed  as  Incase  of  nonsuit. 


Stats  v.  Tcrx^. 

(Supreme  Court  of  IiOuMono.  Jnns  11,  UNi 
^  La.  Ann.) 

CBIlOJfAL  law— APPSAL— BSCXMO). 

Where  the  record  la  a  criminal  case  pre- 
■enta  neither  bill  of  ezceptloo,  motion  to  quash 
or  in  arreat,  or  asaigoment  of  errora,  and  there  is 
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■o  error  patent  on  tlis  face  of  tte  nooid,  tlie  Jadf- 
maaX  appeikled  from  will  ba  aflraod. 
i9gUalnu  bv  Court) 

Appeal  from  district  court,  parish  ol  St 
Cbarlm. 

H.  iCiraner  and  C  A .  Bagnie,  for  appenaat. 
Qerraia  Leebe,  Dist.  Atty.,  lor  the  State. 

McEncby,  J.  The  defendant  whb  indict- 
ed for  taorse-Bteallng,  tried.  conTlcted,  and 
seateuced  to  one  gear's  imprisonment  at 
hard  labor,  from  which  he  appealed. 

There  Is  In  the  record  no  bin  of  excep- 
tions, asBlfcnment  of  errors,  motion  In  ar^ 
reet  of  Judgment,  or  motion  to  qaash.  On 
examining  the  record  we  find  no  error  on 
the  trial.  Where  the  record  In  a  criminal 
case  presents  neither  bill  of  exertion,  mo* 
tion  to  quash,  or  in  arrest,  or  an  analgn- 
nient  of  errors,  and  there  la  no  error  pat- 
ent on  the  face  of  the  record,  the  Jadgmeat 
win  be  affirmed. 

Jndcment  affltmed. 


FoucB  Jcar  or  Linooln  Pabibb  t.  Hab- 

PKB. 

(BummM  Comt  of  LouMana.  Jims  U,  18M 
&  lA.  Ann.) 

finmOUIKO  IiIQOOM— ILLBOAI.  SlUS— PUUL- 
■IM    POLMS  JCBISS. 

The  ease  of  State  t.  Harper,  antSk  Mb  0^*- 
otaUydeddod,)  gorsns  this  oaae. 
(SyUabut  by  the  Cvurt) 

Appeal  from distrlctconrt, parish  of  lin- 
eoln. 

E.  H.  MoClendon,  Diet.  Atty.,  for  appel- 
lant. F,  W.  iYlce  and  Potta  A  Hadaoa, 
for  appellee. 

Fennkr.  J.  This  salt  arises  nnder  the 
■ame  ordinance  of  the  police  }ni7  of  Ltn- 
eoln  parish,  which  was  recently  considered 
by  jm  In  the  case  of  State  -r.  Harper,42  La. 
Ann.  — ,  ante,  446.  In  oar  decision  of  that 
ease,  we  stated  the  substance  of  the  ordi- 
nance, which  need  not  be  now  repeated. 
That  case  Involved  a  criminal  pro«eenti<m 
for  Ttolartlon  of  the  ordinance,  while  this  la 
a  suit  for  the  recoTerr  of  a  fine  or  penalty 
for  H  like  violation.  We  held  that  the  ordi- 
nance transcended  the  power  delegated  by 
the  legislature  to  the  police  Jnry,  and  was, 
therefore,  illegal.  All  the  reasons  assigned 
for  quashing  the  criminal  prosecution  ap- 
ply with  equal  force  to  floee  and  penaltm 
imposed  by  the  ordinance  Involved  In  this 
suit.  The  police  Jury  had  no  morv  power 
to  Impose  fines  tor  violation  of  an  Illegal 
ordinance  than  to  Inflict  criminal  praaltles 
for  a  like  violation.  Tbejndgea  qao  right- 
ly eonstmed  onr  oplaton  as  declaring  the 
ordinance  to  be  u/tm  vfrea,  and  Illegal, 

Judgment  affirmed. 


SooTT  et  ah  V.  Scott  et  aJ. 

(Supreme  Court  of  Louisiana.  Jnoe  VL  1890. 
«  La.  Ann.) 

SOOOBSSIOHB— SjXB  or  LahD — CONSIDBUTION. 

When  an  adjudicatee  of  property  at  suo- 
ceflsion  sale  makes  use  of  a  Id-months  bond,  on 
which  the  deceased  Is  security,  ia  psyln?  the  prico 
of  adjudication,  and.  nnrenant  to  an  agreement 
with  the  hcdder  of  aaid  bond,  conveya  a  partof  tka 
Iiroperty  purabased  to  her  m  a  ooaaideraUon  thera- 


otj  and  thusoBonrM  tbeiwoaladarotthepn^arty 

vitbout  consideration,  held,  that  the  adjndlcatee 
acquires  no  tlUe.  and  tne  heu*  of  the  deceased  in- 
herit tbe  property. 

iSyllalnu  by  the  Court) 

Appeal  from  dlatrlet  eonrt,  parish  of 

Richland. 

ha  and  T.  O.  Benton,  fOr  apprileee. 

Watkinb,  J.  Petitioners,  as  widow  and 
heirs  of  WllUaui  M.  Scott,  deceased,  son  of 
Susan  A.  Scott,  also  deceased,  claim,  as 
heirs  of  their  said  grandmother,  to  be  the 
Joint  owners, by  Inheritance,  of  anundlvld- 
ed  one-half  Interest  In  the  plantation  la 
BIchland  parish  known  as  tiie  "Home 
Place,"  wbkb  contains  291  acres  (rf  vaJiia- 
ble  land,  well  Imiwoved,  and  In  a  high 
state  <A  cultivation,  and  the  rental  value 
of  which  Is  stated  to  be  9500  per  annum. 
They  demand  rents  for  severaJ  years,  and 
to  be  placed  in  possetislon  ol  the  property. 
The  averments  of  their  petition  are  that 
during  the  llfe-tlme  of  th^  father  and 
grandmother  tbe  latter  consented  to  a 
mortgage  on  another  plantation  of  bm, 
known  as  tbe  "Greek  Place,"*  which  con- 
tained 76UacreB,as8ecurity(oradebtof  the 
former  to  H.  F.  Given  &  Co.  of  9fi,000 :  that 
Miss  Mary  F.  Kincald,  of  the  etate  of  Mis- 
sissippi, having  acquired  an  Inberest  in 
said  note  and  mortgage,  she  brought  salt 
against  their  father  on  the  note,  and  ob- 
tained personal  Judgment  thereon,  and,aa 
Bgalnst  their  grandmother,  she  obtiUaed 
tbe  recognition  of,  and  right  to  enforce, 
her  mort^cage  on  the  Turkey  Creek  plantar- 
tlon.  Un4er  this  Judgment,  this  planta- 
tion was  seised  and  offered  for  sale,  and, 
failing  to  bring  two-thirds  of  Its  appraise- 
ment at  tbe  cash  offering.  It  was  readver* 
tlsed  for  sale  for  whatever  it  would  brinp 
on  12  months*  credit.  At  the  second 
offering  the  property  was  adjadicated  to 
WlHlam  M.  Scott  at  tbe  price  of  $1,100, 
for  which  amount  he  executed  a  12- 
months  bond.  At  Its  maturity  be  made 
default,  and  same  property  was  again 
seised  under  execution  on  the  boad,  ami 
Miss  Kincald  became  the  ad|udicatee  at 
the  stated  price  of  fMO,  wMcfa  sum.  leas 
cost,  was  credited  on  th«  writ  and  12- 
months  bond.  Soon  alter  these  occur- 
rences, Mrs.  Susan  A.  Scott  died,  and  the 
defendant  William  H.  Scott  was  appoint- 
ed administrator  of  her  sncceBsion,  and  ob- 
tained an  order  ol  court  to  sell  all  the 
property  thereof  tor  tbe  purpose  ol  paying 
Its  debts.  At  the  sale,  which  took  place 
on  the  23d  otMarch,  1884,  Walter  U.  Scott, 
a  brother  of  the  administrator,  became 
the  adjudlcatee  of  the  home  plantation. 
The  further  averment  Is  made  that  their 
grandmother  owed  no  debta  at  the  time 
of  her  death,  and  there  was  no  necessity 
of  an  admlniBtratl<m  on  her  soccesslon : 
that  the  adjodlcatioa  to  Walter  U.  Scott 
was  a  fraudulent  simulation,  he  having 
paid  no  price  therefor,  and  bis  brotiier, 
the  administrator,  having  and  retaining 
the  actual  physical  possession  of  the  prop- 
erty at  the  time,  and  subeequently ;  that 
Miss  Kincald  made  a  simulated  and  ficti- 
tious transfer  to  Walter  M.  Scott  of  the 
balance  which  appeared  tt»  be  doe  her  on 
the  12-montha  bond,  and  he  assiUQed  to 
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neetpt  and  sarrender  aame  to  tbe  ad- 
mlnlHtrator  In  aatMactlOD  of  bis  bid,  ex- 
cept tor  u.  small  amount,  which  he  did  not 
ray;  ttaat  lu  point  of  facteaid  l2>i])onths 
uond  bad  Dot  been  traneferred  to  Walter 
U.  Scott,  but  had  been  lorgtren  and  re- 
leased by  Miss  Klncald  In  consideration  of 
her  purchase  of  tbe  Turkey  Creek  planta- 
tion for  the  amall  sam  of  9300,  as  stated. 

ThereBeeniB  to  bo  noaeriouscontroven^ 
about  the  coritietnefw  of  plaliitlffB*  state- 
ment of  their  case,  except  trlth  regard  to 
the  reality  and  hona  fides  of  tbe  adminis- 
trator's udjudiciitlon  of  the  home  place  to 
Walter  M.  Scott,  the  reality  and  validity 
of  which  the  defendants  affirm.  But  a 
camiul  Inspectlun  of  the  record  of  the  suit 
ami  Judgment  of  Mary  Klncald  against 
JJnt.  ijuHaii  A.  Scott  et  al.  dlsclosee  that  a 
iwrftuual  Judgment  was  rendered  therein 
nealnat  the  atlmlulstrntor  of  Walter  M. 
Scutt  alone,  and  that  Judgment  wtw  ren- 
dered against  Airs.  Susan  A.  Scott  only  to 
the  extent  of  recognizing  and  enforcing 
the  mortgage  she  executed  on  tbe  I'arkey 
Creek  plantation  as  security  for  bcr  aon^s 
debt,  and  no  personal  Judgment  was  ren- 
dered against  her  for  tiie  debt.  She  sub- 
sequently became  the  security  of  W.  W. 
Kcott  on  the  12-monlh8  bond  for  fl,100. 
This  was  only  u  contract  of  suretyship, 
which  represented  a  contingent  liability 
on  tJiepart  of  Mrs.  Susan  A.  Scott,  and 
entitled  her  to  a  previuus  discussion  of  the 
property  of  her  principal  on  the  bond. 
But  It  was  treated  by  the  administrator, 
imd  all  parties  L'CHKerned,  as  an  uncondi- 
tional obligation  of  hern,  and  made  the 
i;round  ou  which  her  succession  was  ad- 
ministered,  and  the  basts  of  the  oMer  of 
sale  of  the  property  of  her  estate.  Thead- 
uilnlfitra tor's  proc&B-rerbal  of  sale  to  Wal- 
ter M.  Scott  shows  that  he  paid  the 
amount  of  his  bid  by  crediting  the  12- 
mo&fha  bond,  butthe  proof  shows  thatthe 
tioDd  had  been  transferred  to  blm  by  Miss 
Klncald  three  days  before  the  sale  was 
made  to  him,  and  that  the  ciinelderatloD 
of  the  transfer  was  a  conveyance  to  Mlaa 
Klncald  ot  a  small  tract  of  40  acres  of  land 
wiiich  formed  a  part  ot  the  Turkey  Creek 
place,  and  which  had  been  accidentally 
omitted  from  the  proc&s  verbal  of  adjudi- 
cation to  ber  when  she  purchased  same. 
But  Walter  M.  Scott  only  acquired  tlito  40 
acres  when  the  adjudication  at  succession 
sale  was  made  to  him.  Thus  we  And  that 
the  matter  stands  this  way :  Miss  Klncald 
failed  to  get  title  to  the  whole  ot  the  Tur- 
key Credc  friace  by  40  acres.  Hence  tbe 
wmcBslop  sale  was  made  of  It  and  tbe 
home  place  to  Walter  M.  Scott.  He  made 
nse  uf  tbe  12-montbs  bond  of  Miss  Klncald 
in  making  tbe  ai>qulirition ;  and,  when  the 
property  was  adjudicated  to  him,  he  con- 
veyed the  40  acres  to  her,  and  retained  the 
home  place.  By  tbls  means,  Miss  Klncald 
polccted  and  completed  ber  title  to  the 
Turkey  Creek  fdace,  and  W.  M.  Scott  ex- 
tiected  to  obtain  title  to  the  home  place 
for  BOthh^.  We  are  tA  opinion  that  the 
jrialntftbi  have  made  out  their  cnse.  and 
that  tbe  Indgmrnt  In  their  favor  for  one 
undivided  hall  interest  in  the  property 
should  be  affirmed. 

The  plaintiffs,  however,  ask  an  amend- 
ment of  tlw  Judgment  lu  respect  to  rents 


of  18S3. 1884, 1886,  and  1888,  Instating  that 
the- proof  Is  Jnst  ae  clear  In  r^erenee  to  tbe 
defendant's  occupancy  of  the  property  dur- 
ing those  years  as  It  ts  In  regard  to  the 
subsequent  years  for  which  allowance  waa 
made.  As  we  have  already  fonnd  that 
William  H.  Scott  was  the  acting  and  duly- 
qnallfied  administrator  of  Mrs.  Snsan  A. 
Scott,  and  has  been  recogni^  as  such  by 
tbls  court,  and  that  he  bad  an  apparent 
right  to  sell  the  propwty  under  an  order 
of  court,  we  are  of  opinion  that  plalntttfa 
are  entitled  to  recover  rent  from  the  Ist  of 
March,  1884,  (date  of  order  ot  sale,]  at  the 
rate  oT  one-half  of  f500  per  annum,  until 
the  date  of  tbe  delivery  of  possession. 

Plaintiffs  complain  of  the  reservation  In 
the  judgment  appealed  from  allowing  tlie 
defendaiita  to  Institute  suit  for  Improve- 
mentaerected  on  the  property  during  their 
occupancy  of  It,  because  ttiey  were  possess- 
ors In  bad  faith.  In  Heirs  of  Wood  v.  Nich- 
olls,  83  La.  Ann.  744,  a  somewhat  similar 
case,  wehdd  the  defendant  to  have  been 
poaaeasor  In  bad  faith,  and  liable  torrents, 
bntwe  aald:  **  Defendant  la  undoubtedly 
entitled  to  necessary  expenses  for  the  prea- 
erratlon  of  the  property  undv  article3B14, 
Be V.  Civil Codu,  and  toa  properadjostment 
ufhlselatmsforconatrectlooBandlmprove- 
ments  under  article  508,  Id.  We  find  not 
evoi  jriauslMti^  In  the  contention  that 
tbia  artlele  doe»  not  zelw  to  poaseeaora  in 
bad  faltb."  Page  7U.  We  think  that 
mylnlon  fumlabea  a  coiract  exposition  of 
the  rights  of  poBseaaora  in  bad  faith,  and 
that  the  Judge  a  quo  was  ccHrect  in  mak- 
ing the  reserve  he  did.  The  Judgment 
should  be  amended  so  as  to  award  plaln- 
tUb  rent  from  tbe  let  of  March,  1884. 

It  Is  theretcwe  orditred  and  decreed  that 
tbe  Judgment  appealed  from  be  so  amend- 
ed as  to  allow  iNatntina  rent  at  the  rate  ot 
OD»-half  the  amonnt  of  9500  per  annum 
from  the  let  of  March,  1884.  until  the  date 
of  defendants*  delivery  of  possession,  and 
that  as  thus  amended  thu  same  be  uf- 
flrmed,attd  that  all  costs  be  taxed  agalnat 
tbe  dilendants  and  appellants. 


Pabish  of  Ouachita  v.Crry  or  Munrok. 

(Swpiwu:  Cawrt  of  LouisUma.   June  la,  18MX 
^  La.  Ann.) 

Omxs  —  Pathbhv  w  Puish  Bxpshsbb  —  Ooh* 

BTRncTioM  or  Act. 
1.  Act  No.  S7  of  1876,  whkb  sutfaorlaed  ibe  <dty 
ot  Uonroe  to  pay  one-fourth  tbe  expenoas,  for  cer- 
tain purposRB,  of  the  parish  of  Ouachita,  cannot  be 
extended  to  an;  Item  of  expense  not  contained  In 
Bald  act. 

8.  The  snthorlutton  of  the  city  to  ptcj-  tm»- 
fonrth  for  repairs  to  pubUe  bnlldlnga  osonoC  bs 
exteodod  to  corer  the  expense  ot  the  erectloa  of 

new  building 
{SyHaJjw  bv  Ote  Court) 
Appeal  from  dlstrlet  court,  parish  of 

Ouachita. 

W.  N.  Potts,  for  appellant.  J^.  G.  Btid- 
Bon,  for  appellee. 

McEnery.  J.  The  legtelature,  by  Act 
No. 81  of  1873, exempted  from  all  taxes  and 
licenses  levied  by  the  parish  of  Ouachita, 
from  and  alter  January  1,  1873,  all  real 
and  personal  property  within  tbe  cwpo- 
ratlun  ot  the  city  of  Monroe,  and  all  per- 
sona, firms,  and  corporations  within  said 
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e!t7  llmlti.  By  Act  No.  67,  approved 
Marcli  21, 1876,  tbe  city  or  Monroe  was .  re- 
quired to  pay  one-foartfa  of  all  tbe  ex- 
penses Incurred  and  liquidated  by  tbe 
parish  of  Ouacblta  for  drawing  and  sum- 
moning Jurors,  tbcir  mileage  and  per  diem, 
the  summoning  witnesses  before  grand 
lories,  tor  the  attendance  of  the  sheriff  on 
the  several  courts,  for  repairs  on  the  pub- 
lic buildings  owned  by  the  parish  and  sit- 
uated within  the  corporate  limits  of  the 
city  of  Monroe,  for  books  for  parish  offi- 
cers, for  registration  and  election,  and  for 
the  salary  of  the  district  attorney  pro  tern. 
The  act  provided  lor  the  manner  in  which 
the  account  tor  expenses  should  be  made 
out  and  presented  to  the  city  of  Monroe, 
and  the  manner  of  the  payment  by  said 
rlty.  In  pursuance  of  this  act  tbe  parish 
of  Ouachita  presented  an  account  for  ex- 
penses to  the  city  of  Monroe,  lor  the  sum 
of  f  2,715.47.  The  account  was  approved, 
except  tbe  items  for  lee  and  coal  for  Jail 
and  court-boDse.  and  tbe  item  tor  the  cost 
of  erecting  and  building  a  new  Jatl  tor  the 
parish,  which  was  ordered  by  tbe  police 
Jury  of  the  parish.  Tbeparish  of  Ouachita 
brought  thtsBUitto  recover  tbe  one-fourth 
of  the  account  from  the  city  of  Monroe. 

The  tacts,  as  admitted,  are  that  tbe  Jail 
was  built  In  1888,  by  Pauly  &  Co.,  under  a 
contract  with  the  police  Jury  of  Ouacblta 
parish.  Its  cfMli  was  9^,466.60,  one-fonrth 
of  which  Is  claimed  from  the  city  ot  Mon- 
roe. Neither  tbe  mayor  nor  city  council  ot 
Monroe  was  consulted  about  said  con- 
tract, and  never  consented  to  the  same. 
The  lot  upon  which  tbe  old  Jail  stood  was 
sold  by  the  parish  for  $1,000.  and  the  ma- 
terials of  the  old  building  were  sold  tor 
960.  and  the  proceeds  ot  both  sales  placed 
in  the  parish  treasury,  no  part  of  which 
was  credited  to  tbe  dty  of  Monroe.  No 
part  of  the  materials  of  tbe  old  Jail  were 
used  in  the  new  one,  which  was  erected  on 
a  lot  on  a  different  squaretrom  the  one  on 
which  the  old  Jail  was  located.  There  was 
an  imperative  necessity  for  tbe  conatruc- 
tloD  ot  a  new  Jail.  Municipal  corpora- 
tions can  exercise  only  such.powers  as  are 
delegated  to  them  by  the  le^slature  in  ex- 
press terms,  or  those  which  are  necessarily 
implied  from  the  powers  so  expressly  grant- 
ed.  an  those  which  are  essential  and  indis- 
pensable to  the  declared  objects  and  piu> 
poses  of  the  corporation. 

Tbe  Act  No.  57  ot  1876  authorised  the 
city  of  Monroe  to  pay  one-tonrth  of  tbe 
expenses  ol  tbe  parish  of  Ouacblta.  only 
for  the  folio  wing  purposes:  Drawing  and 
summoning  Jurors,  per  d/em  and  mileage 
ot  Jurors,  summoning  witnesses  before  tbe 
grand  Jury,  for  tbe  attendance  ol  the  sher- 
iff on  the  court,  for  repairs  to  parish  pub- 
lic buildings  In  the  city  limits,  for  books 
for  parish  officers,  tor  registration  and 
election,  and  tor  salary  ot  the  district  at- 
torney pro  tern.  In  this  enumeration  of 
tbe  expenses  to  be  borne  by  the  city  ot 
Monroe,  there  Is  not  Included  directly  or 
by  implication  the  liability  of  the  city  of 
Monroe  for  the  Items  of  coal  and  Ice.  nor 
is  there  included  the  authority  for  tbe  city 
ot  Monroe  to  pay  one-fourth  the  expenses 
of  erecting  public  buildings.  The  authori- 
zation of  the  city  by  said  act  to  pay  one- 
fourth  expenses  for  repairs  cannot  be  ex- 
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tended  so  as  to  make  tbe  city  liable  for 
one-tourth  part  ot  the  cost  <A  erecting  the 
Jail.  It  was  a  new  building,  on  a  distant 
lot  from  tbe  one  on  which  tbe  old  JiUl 
stood,  not  a  part  even  ot  the  materials  uf 
the  old  Jail  was  employed  in  its  construc- 
tion, and  it  would  be  a  perversion  of  the 
meaning  ot  the  word  "repairs, ".to  so  con- 
strue it  that  by  Implication  or  necessary 
inference  it  could  be  made  to  cover  the 
erection  of  a  new  building,  at  a  different 
locality,  on  an  entirely  ditfereut  plan,  and 
of  different  materials.  1  Dill.  Man.  Corp. 
S140. 

There  was  no  express  authority  granted 
by  the  legislature  to  the  city  ot  Monroe  to 
pay  one-fourth  tbe  expense  tor  the  erec- 
tion ot  a  Jail  io  the  city  ot  Monroe  by  the 
parish  ot  Ouachita,  and  the  authority  to 
incur  this  expense  cannot  be  inferred  from 
any  grant  ot  power  to  the  city  in  its  char- 
ter, or  in  Act  67  otl876;  and  the  expense 
was  not  essential  and  indispensable  to  the 
declared  objects  and  purposes  ot  the  mu- 
nicipality, as  the  city  <^  Monroe,  as  stated 
In  the  admissions,  had  provl^d  hendt 
with  all  necessary  police  buildings,  Inclnd* 
Ing  a  police  station  and  prison. 

Jadgment  affirmed. 


Btbin  v.  Brunnbs. 

(AipnnM  Court  of  LcfuitkMa.  Juno  Ul  UOa 
^BIaAiul) 

Nom  —  CoimsnoN  or  JuDoimra— Waivse  or 
Oitjltiok. 

1.  Where  a  note  provides  that  the  debtor 
waives  cltstlon,  and  coDfesses  Jadirment  for  tbe 
amount  It  represents,  it  can  be  collected  In  tbe 
mannir  ooDiented  to     the  debtor. 

9.  Oonrta  have  tbe  power  to  osny  out  the 
agreement  of  the  partiea, 

8.  Citation  ana  noUoe  are  parMmal  rights  flw 
debtor  can  waive. 

4.  Having  ths  right,  he  canoot  be  reatrloted  io 
its  exercise  to  the  time  suit  !■  instituted,  or  a  peti- 
tion is  presented  to  the  dorendant  or  his  attomev. 

5.  U  it  exists  at  tbe  time,  it  exists  prior.  If 
there  exists  evil  which  should  be  remedied  simUar 
to  that  which  prevailed  prior  to  the  act,  adopted  In 
1861,  preventing  debtors  from  electing  domioUes 
to  besued.it  iswithinlegislative,aiidiuAJndlolal, 
authority  to  remedy. 

{SyUalm$  by  the  Court.) 

Appeal  from  dlstrlet  eonrt,  parish  of 

Union. 

Dorkin  A  Dorktn,  for  appellant.  Bvw^ 
ett  <fe  ThomaBt  tor  appellee. 

BBBA.UX.  J.  The  defendant  made  a  note, 
payable  one  day  after  date,  to  plalntllT  or 
bearer,  tor  the  sum  of  92,100.47.  He  at  the 
same  time  waived  citation  and  the  legal 
delays,  confessed  Judgment  in  tavor  of  the 
legal  holder  for  the  amount  and  Interest, 
and  for  10  per  cent,  in  addition  for  attor- 
ney's fees,  in  case  ot  suit  to  recover  pay- 
ment. He  also  gave  his  written  eonsnit 
at  the  time  to  tbe  proving  ot  this  confes- 
sion before  any  court  of  competent  Juris- 
diction. Nearly  five  years  after  maturity, 
plaintiff  presented  his  petition  to  tbe  court 
of  defendant's  residence,  and  prayed  for 
the  enforcement  ot  this  waiver,  and  for 
Judgment  without  citation.  A  Judgment 
ot  nonsuit  was  rendered.trom  which  plain- 
tiff appeals. 

In  argument,  couns^  rniresenting  tiie 
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plaintiff  contendB  that  citation  can  be 
waived  at  the  time  and  In  the  manner  It 

was  waived  by  the  drawer  of  tbe  note. 
On  the  part  of  the  delenee,  counsel  for  the 
dfifendant  argues  that  a  defendant  cannot 
waive  service  of  petition  and  citation  In 
any  other  manner  than  that  provided  by 
article  177  of  the  Code  of  Practice.  Fur- 
ther, that  the  waiver  of  citation,  and  eon- 
lesslon  uf  jQd^ent  on  the  note  aned  on. 
Is  not  mcta  waiver  as  la  contemplated  by 
law. 

If  tbe  qaestton  presented  1r  not  exclu- 
sively personal,  but  one  the  community  Is 
interested  In  eDforclnjc  as  a  rule  of  rixht 
affecting  tbe  general  Interest,— If  It  be  one 
appertaining  to  a  public  cause, — It  cannot 
be  waived.  The  Interest  ol  the  community 
Sa  an  ezpieesttm  of  general  Import.  The 
community  Is  a  flctitlons  body  composed 
of  Individual  persons.  The  sum  of  the  In- 
terest ol  its  members  constitutes  the  com- 
munity. If  the  renunciation  of  laws  Is 
made  In  derogation  of  this  common  inter- 
est,—this  Bam  of  the  Interest,— it  Is  a 
wrong  which  should  not  receive  Judicial 
sanction.  If  tbe  Individual  member  of  the 
commonlty  chooses  to  xraoance  a  person- 
al right  of  property  affecting  ho  interest 
except  his  own,  and  not  In  violation  of  a 
law  made,  prohibitory  In  Its  character,  In 
the  Interest  of  the  body  politic,  or  In  the 
maintenance  of  public  order  or  good  mor- 
als, be  alone  Is  concerned.  We  qaote  from 
Judge  Cooley,  in  his  treatise  on  Constita- 
tional  Limitations,  page  216:  "Where  a 
eonstitational  provision  Is  designed  for 
the  protection  solely  of  the  property  rights 
of  the  cltlien.  It  is  competent  for  him  to 
waive  the  protection  and  to  consent  to 
such  action  as  would  be  invalid  if  taken 
against  his  will."  The  statute  must  be 
read  with  an  Implied  proviso  that  the 
party  to  be  affected  shall  assent  thereto. 
A  pajty  may  consent  to  waive  rights  of 
property.  The  waiver  In  the  Instant  case 
relates  to  rights  appertaining  to  property. 

Having  laid  down  these  propositions,  It 
becomes  necessary  to  determine  whether 
the  waiver  of  a  citation,  and  the  confes- 
sion of  lodgment  as  made,  are  lU^al  and 
nun.  We  think  not.  In  abmptly  reach- 
ing this  conclusion,  we  are  not  unmindful 
of  the  hardships  that  may  be  imposed  on 
the  confiding  and  too  willing  debtor,  and 
we  have  felt  Impressed  by  the  possibili- 
ties of  Imposition  ably  presented  by  de- 
fendant's counsel.  But  these  Individual 
considerations  should  not  be  of  any  avail 
In  determining  a  question  general  in  Its 
character,  and  In  regard  to  which  legisla- 
tive authority  is  aiient.  Article  178,  Code 
Frac.,  If  mandatory  as  coutended,  is 
mandatory  only  In  so  far  as  the  clerk  Is 
concerned.  The  defendant  can  waive  its 
provisions  In  so  far  as  relate  to  his  per- 
sonal rights.  If  article  177,  Id.,  is  manda- 
tory to  thatofDcer,it  Is  notasto  a  defend- 
ant who  can  waive  the  right  secured  In 
hlf)  inteivst.  They  provide  one  of  tbe 
forms  whereby  service  may  be  waived.  It 
Is  not  sacramental  or  exclusive.  These  ar- 
ticteti  are  directory.  In  forced  sales.  It  is 
provided  that  appraisers  shall  be  ai>- 
polnted.  Tbe  debtor,  when  his  rights 
alone  are  affected,  can  waive  theirappolut- 
ment.   The  right  to  waive  Is  the  rule,  and 


Is  dented  only  In  compliance  with  some 
provision  of  law.  "In  all  cases  In  which 
It  Is  not  expressly  or  Impliedly  prohibited, 
parties  can  renounce  what  tbe  law  has  m- 
tablistaed  in  their  favor,  when  tbe  renunci- 
ation does  not  aHect  tbe  riehts  of  others, 
and  is  not  contrary  to  the  public  good," 
the  welfare  of  the  whole  body  politic.  Ar- 
ticle 11,  Civil  Code.  "In  all  covenants,  ev- 
ery one  may  renounce  his  own  rights,  and 
that  which  Is  for  his  advantage,  provided 
that  what  he  doee  is  not  contrary  to  eq- 
uity, law,  and  good  manners,  nor  to  the 
interest  of  third  persons."  1  Dom.  Civil 
Law,  128.  An  Individual  Is  always  at 
liberty  to  waive  the  benefit  of  laws  made 
for  bis  advantage.  There  are  exceptions, 
ciassedasfoUowBby  Toalli&r:  *'(!)  Where 
the  law  itself  has  prohibited  any  devia- 
tion from  Its  dispositions;  (2)  where  it 
may  be  inferred  from  the  dispositions  or 
tbe  motives  of  the  law  that  It  is  absolute- 
ly prohibitory;  and,  (8)  where  the  law 
has  for  Its  foundation  some  public  or  po- 
litical cause,  or  the  Interest  of  a  third  per- 
son." The  case  at  bar  does  not  come 
within  these  exceptions.  The  stipulation 
or  pact  de  aon  aliensLudo  is  but  waiver  of 
citation  ur  notice.  It  has  become  a  part 
ot  our  system  of  laws  without  special 
enactment.  It  has  received  the  sanc- 
tion ol  our  JurlBiirudence.  The  third 
possesHor  can  be  divested  of  bie  owner- 
ship or  possession  without  cltatiun  or 
notice. 

The  question  presented  Is  not  res  nova. 
II  it  were.  It  may  be  that  onr  conclnslonB 
would  be  dittorent.  In  the  case  ot  Tole- 
dano  V.  Reir,  7  La.  Ann.  61,  "the  sale  was 
by  authentic  act,  which,  among  other 
things,  provided  that  the  act  should  im- 
port confession  ot  Judgment,  and  that  tbe 
vendor  shouldhavetbe  right  Immedlatdy, 
and  before  tbe  deliveiy  of  the  goods,  to 
have  Judgment  entered  therein  for  the 
amountofthenotes,  with  Interest,  without 
any  prevlons  citation  or  notice;  that  no 
appeal  should  be  taken  from  said  Judg^ 
ment,  or  any  notir«  thereof  to  the  de- 
fendants be  required.  On  a  petition  filed 
on  tbe  same  day.  Judgment  was  rendered. 
The  act  on  which  Judgment  was  ren- 
dered contained  a  power  to  the  creditor  to 
enter  up  personally  a  Jadgmmt  In  a  court 
having  Jurisdiction,- an  authority,  the 
court  held  In  that  case,  which  can  be  le- 
gally given  to  a  plaintiff.  On  the  exhibi- 
tion ol  an  act  of  the  bind,  we  think  courts 
have  tbe  power  to  carry  Into  effect  the 
agreements  ot  parties." 

During  many  years,  agreements  were 
made  electing  domicile  for  the  purpose  of 
being  sued.  This  election  was  a  personal 
right,  and  could  be  waived.  In  1861  an 
act  was  adopted  to  Invalidate  such  agree- 
ments, and  a  general  rule  was  laid  down 
that  a  party  must  be  sued  at  his  domicile, 
and  the  fruitiul  cause  ot  discussion  and 
contention  was  brougbtto  an  end.  Courte 
have  not  the  authority  to  remedy  the 
practice  complained  of.  Tbe  question  Is 
one  ot  legislative  policy,  and  must  be  left 
to  that  authority  to  remedy. 

It  is  therefareordered, adjudged, and  de- 
creed that'the  Judgmentof  tbe  lowercourt 
be,  and  it  Is  hereby, annulled,  avoided,  uud 
reversed.  ^  i 
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Bj  reason  of  tbe  confeMlon  of  Indfnnent, 
and  tbe  law  and  tbe  erldeuce  being  In  fa- 
vor of  plaintiff.  It  Is  ordered,  adjudged, 
and  decreed  that  be  recover  of  tbe  defend- 
ant tbe  sunt  of  f 2.100.47.  witb  8  per  cent. 
i>er  annum  Interest  on  said  sam  from 
Marcb  8, 1886,  and  for  tbe  fnrtber  sam  of 
10  per  cent,  on  said  amonnt  for  attorney's 
fees,  and  lor  all  eosta. 


Statb  Nat.  Bank  of  New  Orlbahs  t. 

SOOTT. 

(Supmne  Court  of  Louitiancu  Jon*  IS,  UBO. 

42  La.  Ann.) 

HCBBAND  AKD  WlTS— PAKTKKIWHIP— AaBHOT. 

When,  in  a  oontraot  of  partnenUv  between 
'  a  nifa  and  tblrd  person.  It  la  itipnlatea  tbat  the 
wife'i  bnabaDdBhsUremvsentthewifeln  aU  part- 
nership busiaess,  and  that  his  aots  shall  be  bind- 
ing on  the  firm,  "the  same  as  if  be  were  a  mem- 
ber of  said  firm. "  such  stlpulatdon  vests  him  witb 
all  tbe  powers  of  a  partner,  and  his  signature  of 
the  firm  name  to  notes  given  in  the  baslnass  of  tlM 
Arm  is  as  Undlag  as  If  sigaed  apertaer. 
{ayllatna  bv  tbe  Court.) 

Appeal  from  district  court,  pariah  oi 

Frankllu. 

A.  W.  Moore,  for  appellant.  Qorbajn  ^ 

Beny,  for  appellee. 

Frkneb.  J.  Tbe  plaJntitt  bank  sues  as 
bolder  and  ownerof  twopromlBsory  notes 
porportingto  be  signed  by  tbe  commensal 
firm  o(Earle&  Scott,  and  claims  Judgment 
against  the  defendant  as  a  m^ber  of  said 
firm.  Bcott  filed  answer  averring  that 
"  what  purports  to  be  the  signal  are  of  the 
firm  of  Barle  9c  Bcott  to  tbe  notes  sued  on 
was  placed  there  by  Henry  T.  Earle  with- 
out tbe  knowledge  or  consent  of  said  drm 
or  of  defendant  herein,  and,  further,  that 
said  firm  derived  no  benefit  from  said 
notes,  and  that  said  Earle  was  witbunt 
any  aothority  whatever  to  sign  tbe  Arm 
name  thereto,  thesame  having  been  given 
by  said  Earle  aa  accommodation  paper. " 
Tbe  firm  of  Earle  &  Scott  wae  cumposed 
of  Mrs.  S.  S.  Earle  and  H.  B.  Scott,  Mrs. 
Earle  being  tbe  wile  of  Henry  T.  Earle, 

The  articles  ol  partnership  were  lu  writ- 
ing, and  contain  the  following  clauae:  "It 
is  further  agreed  tbat  H.  T.  Earle,  hus- 
band of  Sarah  8.  E^rle,  shall  represent  her 
in  said  partnership,  and  she  doea  hereby 
constitute  her  eald  hnsband  her  agent  to 
represent  her  In  said  commercial  partner- 
ship ;  and  he,  the  said  H.  T.  Earle,  Is  here- 
by acknowledged  by  said  firm  as  such  to 
do  and  perform  all  acts  pertaining  to  said 
agency,  and  his  act  sball  be  recognised 
the  same  as  if  a  member  of  said  firm. " 

It  seems  to  us  tbat  this  language  e& 
presBly  confers  upon  Earle  all  the  irawers 
of  a  partner,  and  aQthorizes  him  to  act 
as  such,  and  binds  the  firm  to  recognize 
his  acts  Just  as  if  be  were  a  member  of  the 
firm.  His  signature  of  the  firm  name  to 
these  notes  must  therefore  be  given  the 
same  force  and  effect  as  If  he  had  been  a 
member  of  the  firm.  The  power  of  a  com- 
mercial partner  to  bind  his  firm  and  bis 
copartners  by  notes  given  in  tbe  name  of 
the  firm,  in  matters  r^ating  to  the  busl^ 
ness  ot  the  firm,  does  not  admit  ol  ques- 


tion. The  party  who  takes  sneh  a  note 
cannot  bold  the  firm.  If  it  has  bera  given 
for  matters  not  rriating  to  the  firm's 
bnstnees:  bat  If  tlie  note  be  negotiable, 
and  pass  Into  tbe  hands  of  bon»  Sdm  third 
bolders,  such  boldars  are  not  affected  1^ 
want  of  snthority,  orby  tbefaet  that  it 
was  glvm  In  a  matter  not  relating  to  the 
firm's  business.  Walworth  v.  Henderson, 
9  La.  Ann.  389;  Martin  v.  Muncy,  40  L.&. 
Ann.  190,  6  South.  Rep.  MO. 

Tblrd  persons  are  not  bound  by  special 
limitations  In  the  artlclos  nl  partnerahlp 
of  which  tb^  have  no  nottee.  Gniner  v. 
Stucken,  89  La.  Ann.  1076,  8  Booth.  Rap. 
888.  In  this  case  it  was  not  made  Tvrf 
clearly  to  appear  how  tbe  plaintiff  a& 
quired  the  notes,  or  whether  tbe  notes 
were  given  In  matters  relatli^  to  the 
business  ot  the  firm,  or  inuring  to  Its  ben- 
efit, or  whether  plaintiffs  had  notioe  of 
the  limitations  on  the  partner's aiithorlty. 
indeed,  tbe  Judge  a  quo  restricted  evi- 
dence OQ  theee  points,  and  evidently  pro- 
ceeded on  tbe  assumption  tbat  tbe  firm 
could,  under  no  circumstances,  be  bound 
by  the  stgnatnre  of  H.  T.  Earle,  eonslder- 
ing  that  the  articles  of  partnerablp  con- 
ferred no  such  authority.  In  this  wethlnk 
he  erred ;  but,  considering  tbe  impor- 
tance ol  tbe  ease,  and  that  there  mmy  be 
defenses  other  than  Barie*e  lack  of  any 
authority  whatever,  and  particularly  con- 
sidering that  tbe  defendant  has  not  been 
represented  on  this  appeal,  we  deem  It 
best  simply  to  reverse  the  Jodgment,  and 
remand  tbe  case.  It  is  therefore  adjudged 
and  decreed  that  the  Judgment  appealed 
from  be  annulled,  avoided,  and  levened* 
and  that  tbe  case  be  remanded  tothe  low- 
er court,  to  be  there  proceeded  with  ae- 
eordlng  to  law  and  the  views  berdn  ex- 
preesed. 


VSxiFKB  V.  YlCKBBDBa  S.  ft  P.  B.  Co. 

(Aipranc  Oourt  of  XMiMana.  Ane  18,  IBQBl 
jALa.Ann.) 

Uuraa  Aim  Sirtaut— tNirmm  to  Sbkvot— 

1.  Railroad  oompanies  should  provide  aafe 
road-beds.  The  orOM-iiee  should  be  sound,  and  the 
rails  strong,  and  securely  laid. 

a.  An  accident  caused  by  negligence  in  not 
thus  providing  for  the  safety  of  their  passengers 
and  employes  will  subject  them  to  danuges. 

8.  Tbe  anestion  of  punitive  or  exemplary 
damages  need  not  be  decided,  nor  daioBgee  allowed, 
as  there  is  not  that  element  of  maUoe  or  evU  in- 
tent or  oppression  entering  into  and  forming  part 
of  tba  aet  i^iarged  essential  to  deocee  sock  dam- 
ages. 

iSylUOm*  by  Oe  Court) 

Appeal  from  district  court,  parish  of 

Onachlta. 

Stubba  A  Raaaellj  for  appellantJi.  Potta 
A  Badaon  and  Boatoer  AXam^ln,  for  ap- 
pellee. 

BRBAtnc,  3.  This  Is  a  suit  brou^t  by 
plaintiff  to  recover  of  tbe  defendant  tbe 
sum  ot  $50,000  for  the  loss  of  her  son, 
George  McFee,  who  was- killed  while  In  tba 
service  ol  the  defendant  company  as  a 
fireman  on  one  of  its  engines,  on  tbe  9th 
September,  1889,  In  a  wreck  of  the  railroad 
ot  the  company.  The  amonnt  Is  allesed 
OB  due  as  follows:  For  damages  In  tba 
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SbjBlea]  and  mental  tortnn  endured  br 
Im  from  the  burns  und  wounds  which 
caused  bts  death,  and  the  apprehenelon  of 
certain  death  which  awaited  him,  the  sum 
of  f 16,000;  lordaniases  snflered  In  the  lose 
of  the  society  and  support  of  her  son,  the 
sum  of  915,000.  And  she.  In  addition,  al- 
leges that  she  has  suffered  exemplary  dam- 
agee»  In  tbe  sum  of  $20,000,  resulting  from 
tbe  willful  and  criminal  negllgeDce  of  tbe 
dt^bndant  company  In  running  its  trains 
orer  an  unsafe  and  dangerous  track,  the 
necessary  repairs  to  which  were  delayed, 
although  the  dangen>us  condition,  and 
consequent  peril  to  tbe  safety  and  Itree  of 
Its  employes  and  tbe  public,  were  well 
known  to  the  managers  of  the  company. 
It  Is  also  aliased  that  tbe  disaster  which 
resulted  In  the  death  of  platutlB's  only  son 
was  caused  by  deficient  and  Insecure  rails, 
and  rotten  cross-ties,  which  were  totally 
unfit  for  the  service  required,  and  the  uses 
to  which  they  were  put;  that  the  rails 
were  greatly  worn  by  age  and  use,  and  of 
a  type  and  material  long  since  out  of  ase; 
that  the  cross-ties  were  worthless,  and 
nnflt  to  bear  tbe  heavy  weight  of  the  pon- 
derous engines  and  cars ;  that  the  condi- 
tion of  the  track,  rails,  and  ties  was  well 
known  to  the  defendnnt,  which  is  guilty 
of  gross  and  criminal  negligence  In  falling 
to  repair  and  put  same  in  safe  condition 
for  traffic  and  travel;  that  a  parsimo- 
nious policy  was  punmed.  As  a  resnlt,  the 
repair  force  was  reduced  to  a  number  to- 
tally Insufficient.    The   defendant  com- 

fiany,  on  lis  part,  denies  any  faalt  or  neg- 
Igence,  alleges  that  the  employes  were 
competent  and  skilled,  and  were  supplied 
with  necessary  material  to  keep  the  track 
In  good  order,  and.  If  there  was  any  de- 
tect, it  was  latent ;  that.  If  there  was  any 
responsibility.  It  rested  with  the  co^m- 
ployes  of  the  deceased ;  If  there  was  any 
defect,  the  deceased  was  aware  of  tbe  con- 
dition of  the  track,  having  passed  dally 
over  It  for  months.  The  jury  found  a  vei*^ 
diet  for  the  plaintiff  fur  autual  damages 
to  the  amount  of  $7,600,  and  for  punitive 
damages  in  the  amount  of  $5,000. 

The  testimony  Is  quite  conflicting. 
Thwe  aie  not  mcuiy  nndlsputed  facts  In 
tbe  case.  It  la  not  contested  that  the  de- 
ceased was  the  only  son  of  the  plaintiff 
and  that  be  was  22  years  ol  age;  that  he 
bad  been  an  employe  of  the  defendant,  as 
a  flreman ,  about  1  year.  These  are  about 
the  only  facts  In  regard  to  which  there  Is 
no  disagreement. 

A  number  of  witnesses  were  examined 
on  tbe  part  of  plalntlfl.  Some  of  these 
witnesses  were  present  when  the  accident 
occurred,  others  testify  as  to  the  conditiun 
of  the  road,  examined  at  other  times. 
Several  of  the  witnesses  testify  that  de- 
ceased lived  six  or  seven  hours  alter  bis 
Injuries,  conscious  most  of  the  thne,  and 
suffering  exemdatlng  pain  and  Intoise 
agonies  He  died  from  the  effect  of  the  In 
Juries  received  In  tbe  wreck  at  the  tirae 
all^^ed.  He  was  scalded  to  death.  With 
reference  to  the  cause  of  the  accident,  the 
witnesses  for  the  plaintiff  do  not  disagree 
In  anything  material.  They  testify  that 
the  ties  were  not  sound.  The  Iron  rails 
were  not  aecarely  fastened  to  the  ties. 
There  wers  low  Joints  connecting  rails, 
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high  conntnn,  and  no  baJlaat.  The  tien 

were  so  broken  and  decayed  that  It  was 
possible  to  break  them  with  one's  bands. 
It  is  stated  further  that  the  average  life  of 
a  steel  rail  is  about  10  years,  and  of  an 
oak  tie,  in  alluvial  sections  of  country,  4 
or  6  years,  on  a  road  on  which  there  is  or- 
dinary wear  by  passenger  and  freight 
trains;  that  the  rails  and  ties  had  not 
laeen  renewed  for  a  great  many  years;  tbe 
road  was  not  in  perfect  alignment  in  the 
mile  16,  In  which  tbe  accident  occurred ;  It 
was  not  safe  to  run  a  train  over  mile  16  at 
the  rate  of  16  miles  an  hour;  that  the  old 
st^le  Iron  rail  used  has  been  done  awaj 
with  long  since;  that  tbe  modem  and 
safer  appliances  to  secure  the  rails  In  posi- 
tion had  not  been  procured ;  that  the  cars 
ran  «itlrely  out  of  line  immediately  In 
front  and  Immediately  in  the  rear  of  the 
place  where  the  accident  happened.  We 
do  not  think  It  necessary  further  to  sum- 
marise the  testimony  ol  plaintiff's  wit- 
nesses on  this  line.  Suffice  it  to  say  that 
they  agree  In  stating  that  the  railroad 
was  not  at  all  in  good  condition. 

The  witnesses  for  the  defendant,  em- 
ployee of  the  company,  do  not  ratlrely 
agree  in  their  statement  as  to  the  condi- 
tion of  the  road,  aud  as  to  the  Immediate 
cause  of  the  accident.  They  state  that  the 
company  furnished  necessary  materials  to 
repair  and  maintain  theroad;  that  it  was 
generally  in  a  fair  condition,  safe  for  all 
trains;  that  tbe  cross-ties  were  not  so 
decayed  as  to  make  traveling  on  the  road 
unsafe.  Some  of  the  witnesBea  testify  that 
there  was  a  cross-tie  decayed — a  mere  shdl 
—at  the  place  of  the  derailment.  A  few  of 
the  witnesses  testify  that  none  of  the  ties 
were  in  such  condition  as  to  make  it  nec- 
essaryto  takethem  oat,  except  at  the  plaoe 
of  the  wreck. 

Withr^rence  tothedlrect  or  Immediate 
cause  of  the  accident,  there  does  not  seem 
to  be  absolute  certainty,  or,  at  any  rate, 
agreement  In  statement  of  a  sufficient 
nnmber  of  witnesses,  to  make  the  cause 
evident;  that  is. as  to  whether  it  was  ow- 
ing to  a  defective  Joint  fastening  or  cross- 
tie  or  rail.  Some  plaintiff's  witnesses 
who  testify  on  the  subject  state  that  the 
derailment  was  cansed  by  decayed  ties 
giving  way  under  the  rail,  throwing  the 
engine  off  thetrack.  Tbe  supervisorof  the 
road, testifying  asa  witness  fortbe  defend- 
ant, states  that  there  was  a  decayed  tie 
under  the  Joint  where  the  rails  are  con- 
nected and  fastened.  The  rail  bad  slipped 
a  little.  The  flange  of  the  wheel  mounted 
the  end  of  a  rail,  and  ran  about  24  feet  on 
iu  top  before  leaving  It.  He  testifies  fur- 
ther: "Question.  What  was  the  condition 
of  the  tie  upon  which  that  chair  was 
placed?  Answer.  Tbe  inside  of  the  tie  was 
rotten.  Theoutsldeappeared tot>esnund, 
bnt  was  cracked  right  under  the  rail.  I 
kicked  it  oft  where  thv  engine  mounted.  It 
was  perfectly  rotten.  Tbe  shell  was 
thin,— In  some  places  a  half  Inch,  and  In 
some  places  thicker, — and  appearod  to  be 
sound.  To  the  eye,  it  appeared  to  be 
sound  antil  I  kicked  it  off.  Q.  What  was 
tbe  cause  of  the  bad  connection  there  ?  A. 
It  was  caused  by  the  spikes  not  holding. 
That  shell  was  looee.  and  would  not  hold 
the  spikes.  The  Vfiikm  going  Into  the  ro^ 
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ten  He  woald  not  hold:  **  Other  wltnanes 
have  testified  to  the  same  effect.  The  rec- 
ord disclosed  that  the  road  was  beloft  re- 
paired at  the  time  of  the  accident;  that 
the  old  were  being  replaced  by  new  rails. 
The  traln-maiiteF  tevtifles  that  duringr  the 
year  ending  October  1,  1889,  more  than 
1,501  trains  ran  over  mile  16. 

In  answerto  a  motion  to  produce  tt,the 
defendant  company  brousht  Into  cuart 
the  "  Cond  uctors'  Accident  Report. "  From 
It  we  extract  the  following : 

"  Personal  Injur}'.  Name,  George  McFee, 
age,  26  years;  occupation,  fireman;  resi- 
dence, Monroe.  Married  or  single?  Ans. 
Single.  Had  becblldrra?  None.  Extent 
of  Injuries?  Ans.  Badly  scalded,  causing 
death."  2.  Was  Injury  caused  by  careless- 
ness of  the  Individual?  If  so,  In  what  re- 
spect? Ans.  No.  Quea.  Was  Injury  caused 
by  carelessness  ol  any  employes  ol  the 
company?  Was  Injury  caused  by  any  de- 
fect in  road-way,  track,  bridges,  machin- 
ery, rolling  stock,  ur  equipment  of  any 
kind  ?  If  so,  describe  nature  of  said  defect 
fully.  Ans.  Bad  track,  rotten  croee-tles, 
and  chair  off  rail."  {A  chair  Is  the  fasten- 
ing on  either  side  of  each  end  of  the  rail.) 

An  analysis  of  the  testimony  has  result- 
ed In  convincing  ns  that  the  answer  In  the 
"Condnctora'  Accident  JXeport"  Is  correct. 
He  was  In  a  position  to  know.  This  rec- 
ord was  made  at  the  time.  It  le  eonobo- 
rated  as  to  lis  correctness  by  a  decided 
preponderance  of  the  testimony. 

It  devolves  on  railroad  companies  to 
maintain  asate road-bed, nndecayed  cross- 
ties,  and  to  see  that  the  rails  are  properly 
adjusted,  and  In  proper  position. 

The  evidence  further  discloses  that 
Qeorge  McFee,  the  deceased,  contributed 
something  to  the  support  of  his  family  at 
different  times.  Hla  mother,  the  plalnltff, 
Is  a  widow,  and  has  two  daughters.  The 
youngest  Is  about  16  years  of  age.  At 
times,  when  In  Monroe,  the  deceased  re- 
sided at  hie  mother's  home.   She  has 

Sroperty  of  no  great  value,  and  Is  in  debt, 
he  owns  bwdwelllng-lionae,  and  collects 
small  rents. 

This  case.  In  so  far  as  relates  to  the  con- 
dition of  defendant's  railroad,  and  the  ac- 
cident which  caused  the  damage, Isslmllar 
In  many  respects  to  the  case  of  Hutheriord 
T.  Railroad  Co.,  41  La.  Ann.  7U3.  6  South. 
Rep.  644.  In  that  case  It  was  held  that 
there  was  negligence  on  the  part  of  the  de- 
fendant conipauTi  and  damages  were  al- 
lowed for  the  injuries  received,  the  suiter^ 
Ings,  and  the  lose. 

The  dutynow  devolves  upon  us  of  fixing 
the  amount  of  damages.  It  l»  a  responsi- 
bility we  meet  with  concern,  and  not  with- 
out solicitude.  If  we  were  to  consider 
only  the  excruciating  pain,  the  agony  suf- 
fered from  the  time  of  the  Injury  unUl  the 
death,  the  mental  distress  of  the  deceased 
while  struggling  with  death,  the  great 
suffering  ot  the  mother  In  parting  from 
her  only  son,  the  affliction,  the  sad  event 
memory  unwillingly  and  mournfully  re- 
calls, and  attribute  these  to  willful  and 
outrageous  negligence,  the  amount  ot  our 
decree  would  he  for  a  very  lance  amount. 
While  there  must  be  compensatory  dam- 
ages allowed,  there  exists  a  responslblllty 
towards  a  ddendant  who,  altfaongh  negll- 


goit.  nerer— nor  Its  employe*— fOT  an  In- 
Btantreallsed  tbeposslblllty  of  an  accident 
to  one  against  whom  they  did  not  bear 
the  least  ill  will.  There  was  too  much  de- 
1^  in  making  repairs,  an  excess  of  econo- 
my, error  ot  Jud^rment,  bat  there  are  no 
acts  of  mallclooB  or oatrageous negligence. 

From  the  case  of  Peyton  v.  Railroad 
Co.,  41  La.  Ann.  861,  6  South.  Bep.  690.  we 
quote:  **  A  review  of  our  reports  In  simi- 
lar cases  points  to  only  two  occasions  on 
which  this  court  has  allowed  damages  In 
excess  of  910,000  for  personal  Injuries. 

4 Among  the  cases  we  find  as  allowance  of 
i7,000,  lor  an  accident  vrbereby  the  head 
of  a  large  family  lost  bis  life,  th^r  only 
support,  and  the  allowance  of  f5,000  In  an- 
other, amd  $8,000  In  another  case.]  We 
find  that  the  courts  of  other  states  have 
allowed  leas."  Inthecaseof  Foirlerr. Car- 
roll, 85  La.  Ann.  708,  the  court  held,  (the 
verdict  of  the  Jury  was  lor  fl2,000:)  "  We 
think  it  Is  excessive,  and  should  be  re- 
duced. The  suit  la  not,  nor  could  it  be, 
brought  for  damages  suatalned  in  conse- 
quence of  the  death  of  Pulrler,  but  for  the 
suffering  and  pain  which  he  endured  from 
the  time  of  the  explosion  to  that  of  his 
death,  a  period  ot  some  eighteen  hours, 
during  part  of  which  he  was  apparently 
insensible  or  nuconsclous.  Whatever  the 
endurance  was,  bis  widow  and  minora 
cannot  secure  heavier  damages  than  he 
would  have  been  entitled  to  demand  and 
receive  had  he  survived.  In  the  Case  of 
Vredenburg,  In  which  the  unfortunate 
victim  had  been  sprung  upon  by  a  furions 
bear,  which  lacerated  bis  flesh,  and  suf- 
fered torture  ending  alter  twenty-eight 
days,  the  Jury  had  allowed  fifteen  thou- 
sand dollars,  bat  their  T^dlct  was  re- 
duced to  halt,  [97.500.1  We  do  not  think 
that,  under  the  circn instances  of  this  case, 
the  suffering  not  having  been  longer  than 
24  hours,  the  plaintiff  should  recover  more 
than  92,500. " 

Having  considered  the  Jurisprudence  on 
the  subject,  fixing  the  amount  in  similar 
cases  at  considerably  less  than  we  allow 
In  our  decree. and  glvingdue  w^bt  to  the 
verdict  of  the  Jury,  to  which  we  attach 
Importance,  although  we  cannot  agree 
with  Its  finding,  we  put  the  compensato- 
ry damages  at  96,000.  The  object  Is  not 
benefit,  but  compensation.  We  think  this 
amoantseeares  Justice.  We  will  not  par- 
tlcalarlse  the  dam^^,  and  we  will  not 
dissect  the  purest  sentiments,  and  the  kind- 
oit  impulses,  to  establish  how  much  is  al- 
lowed for  each  separate  Item  of  suffering. 
The  facts  have  been  carefully  examined. 
Our  conclusions  have  been  reached,  and 
the  amount  fixed,  after  close  study,  delib- 
eration, and  consultation. 

The  reasoning  which  led  to  the  con- 
clusion just  expressed  precludes  the  possi- 
bility of  condemning  the  defendant  to  pay 
examplary  damages.  II  such  damages  are 
allowable  as  such  at  all,  under  our  sys- 
tem, they  are  allowable  only  when  an  ele- 
mentof  malice  or  evil  Intent  oroppresslon 
enters  into,  and  forma  part  of.  the  act. 
This  the  line  of  reasoning  followed  by  us 
has  clearly  negatived. 

It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  verdict  and  Judgment  ap- 
pealed from  be  amended  by  deduciiiw 
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therpfrom  the  mm  of  $6,000  allowed  for 
pniiltlvcor  exemplary  damages;  tliat  the 
amoant  allowed  for  actual  or  coinpensa- 
tory  damages  be  reduced  from  97,600  to 
f 6.000;  and  that  as  thus  amended  the 
Judgment  Is  affirmed,  with  Interest  at  legal 
rates  from  Judicial  demands  on  the  amount 
allowed.  Defendant  and  appellantto  pay 
the  costs  of  t)ie  lower  coart,  plalntilf  and 
appellee  the  costs  of  appeal. 


LEARXFn  V.  Walton. 

ISuipreme  Court  of  Louisiana.  Maroh  S,  1890. 
&  La.  Ann.) 

IfoBTOAOES  —  Stipulations  —  Forecvisdrs  — 
Claims  or  Third  Persoss,  ^ 

1.  Iq  case  the  defendant  in  a  peodiog  stilt 
raises  the  question  of  tbe  nullity  of  a  sale  made 
to  the  plaintiff  pendente  lite  by  way  of  an  answer, 
-and  reconventlonal  demand,  a  previous  tender  is 
Dot  a  condition  preoedenk  thereto,  particularly 
when  the  sale  has  been  made  in  the  foreclosure  of 
a  qieeisl  mortgage,  and  the  mortgagee  becomes 
Lbe  purehaser.  and  attributes  the  whole  of  the 
price  to  the  ntlsfactlon  of  his  mortgage  claim. 

9.  A  clause  in  an  aotof  conventional  mortgage 
attpnlating  a  waiver  of  the  benefit  of  appraise- 
ment is  valid  In  law. 

&  A  sequestration  at  property  which  is  Im- 
movable by  destination,  aaa  fomu  part  of  realty 
under  mortgage,  but  which  has  been  removed 
therefrom  by  the  mortgagor  as  an  ancillary  pro- 
ceeding for  the  recovery  and  restoration  thereof 
to  the  mortgaged  premises  for  seizure  and  sale,  Is 
a  legal  800*^  valid  proceeding,  and  doe*  not  have 
the  effect  of  changing  ezecutoiy  proceedings  Into 
those  via  ordinaria. 

4.  Id  case  snne  third  person  opposes  the  tAaim 
of  the  mortgage  creditor,  and  seta  up  title  in  her- 
self to  the  property  thus  sequestered,  and  the  for- 
mer retorts  in  an  answer  that  the  third  opponent's 
title  is  simulated  and  fraudulent,  this  pleading 
does  not  have  such  effect. 

6.  When  the  mortgagor  enJ<dBB  the  sale,  and 
the  mortgagee,  in  bis  answer,  prays  judgment  for 
the  mortgage  debt,  hia  right  thereafter  to  proceed 
under  the  writ  of  seizure  and  sale  enjoined  ia 
Bbwidoned  and  lost. 

6.  A  creditor  seizlDg  a  plantation  under  a  writ 
•of  seizure  and  sale,  in  foreclosare  df  a  mortgage, 
has  a  right  to  require  the  sheriff  holding  tbe  prop- 
erty, to  cultivate  It  while  under  seizure  for  the  ao- 
ooant  o^  the  mortgagee,  tipon  msAclng  the  neces- 
saiT  advances  for  that  purpose;  and  he  has  tbe 
right  to  recover  the  amoant  of  such  advances,  and 
the  T^ne  of  bis  services. 

7.  The  cost  of  such  cultivation,  keeper's  fees, 
and  all  other  costs  Incurred  other  than  such  as  are 
covered  by  the  statutory  fee-bill,  must  be  taxed  on 
rule  as  a  supplement  to  tbe  final  judgment 

{SyUaJnts  by  the  Court) 

isteeie  dk  Vagfp,  tor  appellant.  Ituee  & 
Lemh,  for  appellee. 

Watkirb.  J.  Appeal  (rom  the  ninth  )a- 
dlclal  district,  parish  of  Concordia.  The 
inutlfarions  Issues  raised  In  this  case  re- 
quire a  careful  and  concise  statement.  In 
chronological  order,  to  be  clearly  under- 
stood. 

On  the  3d  ol  January,  1889,  the  plaintiff. 
Learned,  obtained  an  order  for  the  selzn . 
and  sale  of  the  defendant's  (Walton's  1 
Ashland  plantation,  with  Its  Improve- 
ments and  appurtenances.  In  tbe  torecloe- 
ure  of  a  special  mortgage  of  $8,100;  the 
act  stipulating  the  pact  de  non  aUenando, 
and  a  walrer  of  the  benefit  ol  appraise- 
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mcnt.  On  the  loth  of  Jannaiy,  piior  to 
the  isenance  of  tbe  writ,  the  pialntlll  ob- 
tained a  sequestration  of  certain  movable 
effects,  which  were  immovable  by  destina- 
tion, and  formed  part  ol  the  mortgaged 
property,  though  some  of  it  had  been  re- 
moved therefom.  This  proceeding  had  for 
object  to  restore  and  maintain  Intact  the 
property  which  was  afieeted  by  the  mort- 
gage, and  was  ancillary  to  the  executory 
proceedings;  the  sequestrution  only  being 
Intended  to  aid  in  subjecting  the  TPovables 
to  tbe  writ  of  seizure  and  sale.  On  the- 
16th  of  January, likewise  prior  to  the  Issu- 
ance of  a  writ  of  sale,  Walton,  tbe  mort- 
gagor, enjoined  and  prohibited  the  sheriff 
from  making  a  selniTa  ol  the  mortgaged 
property,  on  the  ground  that  tbe  creditor 
had  given  him  an  extension  of  time,  and 
his  action  was  premature.  On  the  2Bd  ot 
January,  R.  M.  Watmsley  &  Cu.  obtained 
a  like  order  of  seizure  and  sale  against  the 
same  property  and  appurtenances.  In  tbe 
foreclosure  of  a  second  mortgage  ol  lome 
$4,000 ;  and  on  the  29tb  of  same  month 
the  mortgagor,  Walton,  enjoined  on  tbe 
ground  that  the  debt  had  been  paid.  Be- 
tween the  time  of  the  filing  of  the  two  In- 
junctions, Mrs.  Henrietta  Rosenthal  filed 
a  third  opposition  proceeding,  claiming 
the  ownership  ol  the  mules,  cows,  calves, 
yearlings,  hogs,  wagons,  farming  Imple- 
ments, etc.,  by  purchase  of  WUltam  Q,  Wal- 
ton, the  son  of  thedefmdent;  and  she  was 
permitted  to  release  same  from  theseques- 
tratlon  on  furnishing  a  bond  of  $2,200.  In 
the  meanwhile,  Walton  appealed  from 
the  order  ot  seizure  and  sale  on  technical 
grounds,  and  in  this  court  the  order  was 
maintained.  41  La.  Ann.283.68outh.  Rep. 
125.  On  tbe  16th  ol  April,  1889,  the  two  In- 
junctions were  dissolved,  no  evidence  hav- 
ing been  Introduced  In  tht^r  support,  and 
all  the  property  seised  was  advertised  for 
sale  on  the  I8th  of  May  following;  it  be- 
ing described  In  the  advertisement  as  it 
was  on  thel4th  ol  January,  when  the  writ 
of  seizure  and  sale  Issued.  The  third  oppo- 
nent, Mrs.  Rosenthal,  was  again  permitted 
to  release  the  whole  of  the  personal  ef- 
fects she  claimed  from  seizure  and  sale, 
on  furnishing  a  lortheomfng  bond  for 
$3,750.  As  the  sale-day  was  approach- 
ing, the  sheriff  gave  the  third  opponent 
a  notification  to  that  effect,  and  de- 
manded the  forthcoming  ot  lAe  property 
bonded  tor  sale  on  that  day.  Falling  to 
do  HO,  she  amended  her  third  opposition, 
and  obtained  an  inj  unction  against  its  sale, 
and  against  Leamed's  enforcement  of  the 
forthcoming  bond,  and  obtained  an  order 
lor  Its  separate  appraisement  and  sale,  in 
this  the  rasing  ciwitor.  Learned,  appears 
to  have  acquiesced;  and,  as  Walton  made 
no  further  opposition,  the  naked  planta- 
tion was  sent  to  sale  on  the  date  epedfled, 
and  the  mortgagee.  Learned,  became  the 
purchaser  at  the  price  of  $11,0U0.  Thesher- 
itf's  proeda-verbal  recites  the  order  of  court 
directing  a  separate  appraisement  ot  tbe 
personal  property,  and  the  postponement 
of  the  sale  thereof.  It  also  makes  specific 
mention  ol  the  sale  having  been  made  of 
the  crops  growing  on  and  attached  to  the 
land  at  the  time,  though  nothing  is  stated 
with  referenceto  any  other  appurtenances. 
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or  ImmoTablee  by  destination  forming:  a 
part  of  the  property  which  was  Bctsed  and 
sold.  In  tb»  meanwhile  learned  filed  an 
nnaver  to  the  third  oppoBltlon  of  BoBen- 
thai,  affirming  the  pendency  and  fnll  force 
of  his  executory  proceedings,  and  hie  right 
to  haTe  sold,  nnder  bis  writ  of  seizure  and 
Bale,  all  of  the  Immovables  by  dtvtlnation, 
which  are  claimed  by  the  third  opponent, 
averring  the  fraud  and  Blmulatlon  of  her 
title  to  same,  and  that  it  sbould  be  an- 
nulled and  set  aside,  and  praying  judg- 
ment rejecting  ber  demand  of  ownership, 
deci-eeing  that  said  property  be  subjected 
to  his  mortgage  claim,  and  that  It  be  sold 
to  pay  and  satisfy  same.  While  these 
proceedings  were  In  progreBS,  the  selling 
creditor  Induced  the  sheriff,  as  a  matter  of 
judicial  administration,  to  uudertabe  the 
pitching  and  planting  of  a  crop  on  the 
plantation,  though  this  apprars  to  have 
been  done  under  dlBadvantugeous  clrcum- 
stancea.  Walton  had  stripped  It  of  every- 
thing which  In  any  way  served  for  the  la- 
bora  of  the  farm,  and  itB  cultivation,  im- 
mediately previous  to  itB  seizure,  leaving 
it  bare.  But  Learned  advanced  the  neces- 
sary meanB  to  pat  farming  operations  In 
progress,  and  a  crop  was  planted  by  the 
sheriff's  keepers;  and  it  waB  well  advanced 
when  the  sale  was  made.  In  this  condi- 
tion affairs  remained  until  October  follow- 
ing the  date  of  sale,  when  Walton,  defend- 
ant, filed  an  extended  answer  to  the  third 
opposition  of  Boaentbal,  and  made  a  re> 
conventional  demand  on  the  selslni;  cred- 
itor. Learned,  alleging  that  the  sale  of  the 
land  was  null  and  void  for  various  causes. 
K.  M.  Walmsiey  &  Co.  also  appeared  In  va- 
rious capacities  and  pleadings;  and  bo  did 
other  parties. 

On  final  trial  the  Judge  a  quo  rendered 
ladgitaentln  tbese  above-related  proceed- 
ings as  follows,  vii. :  (1 )  Sustalnlag  plain- 
tiff's sequestration,  except  as  to  6  head  of 
milch  cows,  8  head  of  yearlings,  8  head 
of  calves,  30  head  of  hogs,  and  1  iron 
safe,  as  to  which  It  was  dissolved;  they 
not  being  considered  immovable  by  deetl- 
natlon.  (2)  Snstalalntr  Mrs.  Bosenthal's 
third  opposition,  and  recogDizing  her 
ownership  of  those  items  of  property  only 
as  to  which  the  plaintiff's  sequestration 
wnsdissulved.  (8)  Maintalnlngdefendant's 
(Walton's)  reconventional  demand  in  bo 
far  asto  annul  thesherltf'B  sale  to  Learned 
of  the  Ashland  plantation  under  the  writ 
of  sale.  (4)  Annulling  the  sale  of  William 
G.  Walton  to  Mrs.  RoBenthal  of  all  the 
property  she  claimed,  except  that  above 
mentioned,  and  certain  cotton  seed,  corn, 
and  hogs,  and  dissolving  her  injunction 
restraining  the  enforcement  of  her  forth- 
coming bond.  From  this  judgment,  plain- 
tiff, Learned,  and  third  opponent,  Bos^- 
thal,  alone  appeal,  the  practical  effect  of 
which  is  to  eliminate  all  other  parties, 
and  to  restrict  the  IssueB  for  our  determi- 
nation  to  the  following,  viz. :  (1)  The  va- 
lidity of  the  sheriff's  sale  to  Learned :  (2) 
that  of  Mrs.  Bosenthal's  title  from  William 
fi.  W^alton.  Counsel  for  the  d^endant, 
George  L.  Walton,  answered  the  appeal, 
and  prayed  for  an  amendmentof  the  Judg- 
ment appealed  from  by  allowing  him  the 
rent  donanded*  or  by  r^ecUng  this  de- 
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mand  as  of  nonsuit.  The  Judge  a  qoo 
states  in  the  Judgment  pronounced  by  him 
that,  as  no  evidence  was  adduced  to  es- 
tablish this  claim,  and  connsel  for  defend- 
ant did  not  refer  to  It  in  his  argument,  it 
has  not  been  considered ;  and  for  that  rea- 
son we  do  not  consider  It  to  be  a  qnestlon 
for  our  consideration. 

1.  Was  the  sheriff's  sale  to  Learned  a 
valid  one?  The  grounds  assigned  by  Wal 
ton  for  its  nullity  are  (1)  that  the  sale 
was  made  without  an  appraisement  hav- 
ing been  made,  and  that  he  had  not  the 
legal  right  to  make  a  walv<«r  of  the  ben» 
fit  of  appraisement;  (2)  because  the  cred- 
itor Learned,  had  previous  to  suld  sale 
converted  bis  proceedings  vis  executir» 
into  proceedings  rfa  ordin&ria,  whereby 
the  seisure  of  the  mortgaged  property  was 
released,  and  the  sheriff  Idt  without  {raw- 
er to  proceed  with  the  sale.  The  counad 
of  Learned  strenuously  iuBist  upon  the  ap- 
plication of  the  rule  that  a  previous  tender 
of  the  amount  of  the  purchase  price  must 
be  made  by  W^alton  as  a  condition  preced- 
ent to  the  institution  of  an  action  to  an- 
nul the  sale.  Farquhar  t.  Iles.SS  Jjol.  Ann. 
874.  2  South.  Bep.  79L  Without  making 
any  departure  from  that  well-fixed  rule.  It 
is  sufficient  answer  to  say  that  this  Is  not 
a  suit.  In  the  ordinary  acceptation  of  that 
term,  but  a  reconventional  demand  which 
ia  Incorporated  In  an  answer;  ai  the 
purchaser  of  the  property  is  tbe  plaintiff 
In  the writunderwhich  the  salewas  made, 
and  paid  no  part  of  tbe  price  In  cash,  aa 
hlB  mortgage  was  the  senior  one  In  tbuIc. 
In  addition  to  this,  the  Judgment  revok- 
ing the  sale  recognized  his  mortgage  as 
Btill  in  existence,  unimpaired.  It  bas  been 
frequently  decided  by  this  conrt  that  a 
clause  in  an  act  of  mortgage  dispensing 
with  appraisement  Ib  valid  in  la  w.  BroaS- 
well  T.  Bodiigues,  1;^  La.  Ann.  68;  Insur- 
ance Co.  T.Bngley,l9  La.Ann.89;  Joaetv. 
Mortimer,  29  La.  Ann.  210.  The  second 
ground  Is  equally  untenable.  In  neither 
the  petition  of  Learned  for  a  sequestra- 
tion, nor  in  his  answer  to  the  thli^  oppo- 
sition of  Mrs.  Bosenttaal,  is  there  any 
prayer  for  Judgment  in  pernonam  agaiuBt 
tbe  debtor  and  mortgagor,  George  L. 
Walton,  on  the  mortgage  notes.  Ttaesole 
object  of  the  former  was,  aa  we  said 
above,  to  recover  and  maintain,  Intact, 
and  as  a  part  of  the  mortgaged  property, 
the  immovables  by  destination,  and  In 
order  that  same  might  be  seized  and  sold 
under  the  writ  of  eelzure  and  sale.  When 
Mrs.  Bosenthal  set  up  a  claim  of  owner- 
ship to  the  identical  property  which  waa 
sequestered.  It  was  perfectly  legitimate 
and  necessary  for  htm  to  protect  bis  right 
to  subject  this  property  to  seizure  and 
sale  under  the  writ  of  sale  by  eBtobilsbtng 
the  fraud  or  BimulatioQ  othertitie  In  aid 
of  his  previons  sequartratlon.  It  wan 
her  claim  of  ownership  that  rendered  this 
charge  an  essential  issue.  Her  third  op- 
position created  the  necessity  for  thlB 
pleading.  The  third  opposition  is  an  In- 
tegral part  of  the  sequestration,  upon 
which  it  is  ingrafted.  These  are  anduary 
to  the  executory  proceedings  uf  LRameo. 
and  do  not  In  any  wise  impair  their  force 
or  ^teet.  On  the  eontrary,  tbey  are  In 
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aid  ot  tbetr  efHcaey.  socii  aspgneatratuni 
was  recof^ized  In  Duncan  t.  WiBe,  38  La. 
Ann.  75,  6  South.  Bep.  13,  and  Mortgage 
Co.  T.  Ralston,  38  Ia.  Ann.  595,  as  le^al 
and  proper.  It  would  be  Inconsistent  to 
hold  at  the  same  time  that  such  ancillary 
proceedings  had  the  effect  of  rendering  In* 
efflcadons  such  executory  proceedings. 
Mrs.  BoBenthal  Xieltng  a  stranger  and  third 
peraon  clMming  ownership,  and  not  a 

Sarty  to  the  Walton  mortgage  and  notes, 
:  is  apparent  that  no  personal  Judgment 
could  hare  been  asked  or  rendered  against 
bar;  and  tberefore  no contrOTersy between 
Learned  and  Mrs.  Bosenthal  could  In  any 
way  affect  Leamed's  exeentoir  proceed- 
ings against  Walton.  This  Is  evident. 
It  Is  only  when  the  creditor  and  defendant 
in  an  injunction  suit  by  his  debtor  an- 
swers, and  prays  personal  Judgment 
against  him,  for  the  amiiunt  of  his  mort- 
gage claim,  that  the  proceedings  via  ex- 
eeattva  are  traasformed  Into  proceedings 
vlu  ordiaarls.  Our  conclusion  is  that  this 
part  ot  the  Judgment  appealed  from  is  er- 
roneous, and  the  sheriff's  sale  was  improp- 
erly annulled. 

2.  The  validity  of  ihe  sale  of  William  O. 
Walton  to  Mrs.  Rosenthal  depends  upon 
whether  or  not  It  Is  simulated  and  fraudu- 
lent. While  It  te  true  that  all  the  things 
which  the  owner  of  a  tract  ot  land  has 
placed  upon  It  for  Its  service  and  improve- 
ment, such  as  working  cattle,  implements  of 
husbandry,  and  the  like,  are  immovable  by 
destination  and  cohered  by  a  pre-existing 
mortgage  attaching  to  the  realty,  yet  the 
effect  ot  tiie  mortgage  is  maintained  only 
so  long  as  the  condition  of  Immovable  by 
destination  contlnnes.  We  held  in  Weil  v. 
lApeyre.  38  La.  Ann.  808,  that  "a  sale  In 
good  faith  by  the  owner,  [of  such  immov- 
ables by  (I  Htination,}  followed  by  actual 
delivery  to  the  purchaser,  •  •  •  does 
liberate  the  things  thus  sold  from  the  ef- 
fect of  the  mortgage  to  which  they  had 
been  subjected,"  etc.  The  statement  of 
facts  CD  which  thetltleof  Mrs.  Rosenthal 
depends  la  as  follows,  vis. :  In  December 
of  1887.  O.  L.  Walton,  the  defendant,  sold, 
or  parported  to  sell,  to  his  son,  William 
G.  Walton,  the  immovables  by  destinHf 
tlon  In  satisfaction  ot  an  alleged  claim  of 
92,000  due  him  for  his  wages,  as  manager 
of  the  Ashland  plantation,  during  previ- 
ons  years.  For  the  year  1888  the  father 
leasp<1  tne  plantation  to  his  son,  ostensibly 
tor  $8,000,  and  the  latter  retnlued  the 
movables  on  the  place  an  they  were  be- 
fore.  In  December,  18%,  the  son  removed 
a  part  of  this  property  across  the  river, 
Into  tiie  state  ot  Mississippi,  and  while 
there  negotiations  were  opened  with  Mrs. 
Rosenthal,  who  lived  on  a  plantation  in 
Louisiana  about  six  miles  from  Ashland, 
and  In  consummation  of  which,  It  is 
claimed,  she  became  the  purchaser  for  the 
stated  price  off 2,600;  and  that  part  of 
the  movables  rerat^ning  on  Ashland  was 
at  once  removed  to  Union  Point  planta- 
tion, and  the  portion  that  was  transferred 
to  Mlwlssippl  was  returned  to  that  place, 
also.  We  have  examined  theevldencewith 
care,  and  ft  has  satisfied  us  that  the  whole 
transaction  was  a  sheer  simulation.  The 
two  Important  factors  in  riveting  this 
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conviction  In  oorminds  are  (1)  that;  while 
the  third  opi>onent  claims  to  have  derived 
title  from  William  Q.  Walton,  all  theevi- 
dence,  and  particularly  the  correspond- 
ence, shows  that  Qeorge  L.  Walton,  the 
mortgagor,  conducted  the  n^otlatlons 
from  banning  to  conclusion,  and  neither 
the  name  nor  pretensions  cn  William  O. 
Walton  are  therein  once  adverted  to ;  and 
(2)  while  all  the  correspondence  points  to 
the  consideration  as  $1,000  in  cash,  and 
six  and  eight  months'  notes  for  the  bal' 
ance,  the  parol  proof  shows  that  only  on<» 
note  was  executed,  and  it  found  Its  way 
Into  a  bank  In  Mississippi  ae  a  deposit  for 
the  account  of  G.  L.  Walton's  attorneys. 
It  thus  appears  that  not  only  was  G.  L. 
Walton  the  party  n^otlating  the  m  le, 
but  the  benetlciary  of  the  price.  The  Itur- 
den  was  on  third  opponent  to  show  own- 
ership, but  her  own  tetters  go  a  long  way 
to  show  the  contrary,  and  other  testimo- 
ny puts  the  fraudulent  simulation  of  her 
letter  b^ond  doubt.  Herdemandsshonld 
be  r^ected  in  toto,  and  Leamed's  seques- 
tration maintained  In  toto.  The  title 
never  passed  to  Mrs.  Rosenthal. 

8.  Much  has  been  said  in  argument  and 
brief  In  regard  to  a  large  claim,  of  over 
$6,000,  which  is  preferred  against  Walton, 
defendant,  on  eccoant  of  the  cultivation 
of  a  crop  on  the  mortgaged  premises, 
prior  to  sale,  for  account  of  the  sheriff ; 
but  there  Is  no  mention  of  it  in  the  Jndg- 
meat  appealed  from,  and  the  question  of 
Its  allowance  rel  dod  is  not  properly  be 
fore  us  now.  We  think  there  is  no  longer 
any  doubt  as  to  the  authority  of  a  sheriff, 
in  proper  cases,  to  plant  a  crop  on  planta- 
tions under  selsure.  InLockhart  v.Morey, 
41  La.  Ann.  1166,4Bonth.  Hep.  581,wesaid  on 
this  eub}ect,ln  substance:  "A  vendor  seiz- 
ing the  plantation  securing  his  clalmlias  a 
right  to  make  the  advances  necessary  tor 
the  working  ot  the  place  while  In  the 
sheriff's  custody,  and  to  oversee  It,  with 
the  sheriff's  consent.  In  both  cases,  he  la 
entitled  to  recover  the  amount  of  the  ad- 
vances shown  to  have  been  made,  and  to 
receive  payment  for  his  services.'^  Tayl. 
Dig.  p.  362,  No.  10.  To  the  same  effect  Is 
Lambreth  v.  Sheriff.  41  La.  Ann.  74ft,  6 
South.  Rep.  658.  D^endant's  recourse  Is 
by  a  proceeding  contradlctoidly  with  the 
sheriff  by  mie.as  outlined  IntheLambreth 
Case,  and  in  Iron-Works  Go.  v.  Benss,  40 
La.  Ann.  121,  8  South.  Rep.  600.  The  pro- 
ceeding would  be  in  the  nature  of  an  in- 
terlocutory one,  forming  an  addendum  to 
the  final  Judgment  rendered  in  the  case. 
See  State  V.  Lazarus,  40  La.  Ann.  856,  5 
South.  Rep.  289.  Thecrop  thatwae  grow- 
ing, and  formed  a  part  of  the  realty,  at 
the  date  of  sale,  (May  IRth.)  necessarily 
passed  with  the  land  to  the  purchaser. 
Learned.  The  debtor,  Walton,  did  not 
undertake  to  prevent  Its  sale,  or  to  re- 
quima  separate  appraisement  and  sale. so 
as  to  segregatA.*  the  proceeds  of  one  from 
the  other,  and  a  sale  In  globo  was  not  ob- 
jected to  by  him.  But  the  movables  which 
Learned  causetl  to  be  placed  on  the  plan- 
tation subseqneat  to  the  secure  were  not 
expressly  mentioned  in  either  the  adver- 
tisement or  proc^s-verb&l  of  sale,  it  is 
questionable  whether  they  formed  a  part 
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of  tfae  ImmoTablea  by  destination,  not  bav- 
lag  been  so  placed  by  the  owner  of  the 
realty.  We  think  the  ends  of  JuBtice  would 
be  best  subserved  by  remittinf  this  ques- 
tlon,  also,  to  the  determination  ol  the 
court  A  QUO,  in  connection  with  the  qne»- 
tlon  of  cost  of  caltlratloo  of  the  planta- 
tion, and  other  cost. 

It  la  ordered  and  decreed  that  the  ]ndg- 
meut  appealed  from  be  reversed,  and  It  is 
now  ordered  and  decreed  that  the  sale  of 
Ashland  plantation  to  R.  F.  Ijeamed  be 
declaimed  legal  and  valid,  and  that  the 
sale  of  the  plantation  Incladed  that  of  the 
growing  crop;  that  the  sale  from  William 
G.  Walton  to  Mrs.  H.  Rosenthal  be  dt^ 
clared  a  fraudulent  simulation,  and  void, 
end  plaintiff's  sequestration  thereof  be  re- 
instated, and  auetaiued  in  toto;  that  third 
opponent's    injunction    restraining  the 

glalntitf's  enforcement  of  the  forthcoming 
ond  be  dissolved;  that  all  other  quech 
tlons  be  dismissed  as  of  nonsnlt,  with  the 
rights  of  all  parties  fully  reserved. 

It  is  finally  ordered  and  decreed  that  the 
defendant,  Georsre  L.  Walton,  be  taxed 
with  all  the  costs  of  the  medn  demand, 
and  its  Incidents,  and  the  third  opponent 
with  all  the  costs  of  the  third  opposition, 
and  tt»  incidents,  and  that  third  opponent 
and  defendant  be  taxed  with  the  costs  of 
appeal  ratably  and  proportionately  to 
their  respective  demands. 


OH  APPLICATION  FOB  BEBEABIMO. 

Watkinb,  J.  Several  defects  In  our  opin- 
ion are  suggested,  and  in  those  particulars 
we  are  requested  to  amend  our  decree,  or 
grant  intervenor  and  third  opponent  a  re- 
hearing. 

The- first  one  is  that  nntil  it  Is  first  es- 
tablished that  the  defendant,  Walton,  is 
teidebted  to  the  plaintiff,  Learned,  in  some 
fixed  amount,  tne  latter  has  no  right  to 
contest  the  validity  of  the  sale  tu  Mrs. 
Rosenthal.  This  Is  true,  no  doubt,  as  a 
general  proposition,  but  the  principle  can- 
not be  properly  Invoked  here.  The  plain- 
tiff held  a  mortp:age  for  about  fH.OOO 
on  Walton's  plantation  and  Immovablea 
by  destination,  and  sought  to  foreclose 
by  executory  proceedings.  Not  knowing 
what  the  land  alone  would  sell  for,  he 
sought  by  sequestration  tu  recover  the 
immovables  by  destination  which  the  de- 
fendant bad  removed  from   tfae  mort- 

Sagad  property,  when  he  was  met  by 
[rs.  Bosentbal's  third  opposition,  and 
claim  of  ownership  thereof.  During  its 
pendency  the  land  and  growing  crop  were 
sent  to  sale,  and  reulixed  fll.OOO,  hid  by 
the  plaintiff.  It  is  the  present  contention 
of  the  thU'd  opponent  that  the  proceeds  of 
sale  of  the  laudare  more  than  sudiclent  to 
discharge  the  debt,  with  Interest,  attor- 
ney's fees,  and  all  costs,  and  that  there 
will  be  no  necessity  for  the  sale  of  the  im- 
movables by  deettnation,  or  the  collection 
of  the  forthcoming  bond,  and  that  the  ques- 
tion of  the  simulation  of  the  sale  to  Mrs. 
Rosenthalshould  bedeferred.  This  mayor 
may  not  be  so.  It  is  quite  impossible  for 
us  to  decide  that  question  now.  A  ques- 
tion <ii  costs  was  nonsnited,  and  remand- 
ed for  the  court  a  qaa  to  determine  on 


rule.  When  It  shall  have  determlDed  the 
question  of  cost,  nothing  will  remain  to  be 
done  but  to  cost  up  a  settlement,  and  as- 
certain how  the  balance  stands, — for  or 
agalnstthe  defendant.  If  nothing  remains 
due.  no  further  proceedings  will  be  enter- 
tained looking  to  the  raforeement  ol  the 
forthcoming  bond,  or  the  sale  of  the  Im- 
movables by  destination.  But  we  need 
not  disturb  our  decree.  It  will  Suffice  to 
preserve  the  atataa  quo  in  respect  to  both, 
and  direct  thatnu  further  proceedlnics  be 
taken  until  the  amount  of  costs  and 
charges  is  determined,  provided  the  prop- 
erty be  restored  to  tlie  cnstuUy  of  the 
sheriff,  or  otherwise  satisfactorily  ac- 
counted for. 

The  second  point  is  that  the  third  oppo- 
nent was  not  properly  put  in  dnlault,  no 
order  of  court  navlng  been  granted  direct- 
ing her  to  return  the  property  for  sale; 
and,  if  the  demand  made  by  the  sberiff 
was  Bufflcient,  It  was,  under  the  circum- 
stances, practically  impoaslble  for  her  to 
have  returned  it  by  the  day  of  sale.  We 
do  not  understand  that  a  forthcoming 
bond  operates  an  absolute  release  of  prop- 
erty from  selsure.  The  law  merely  ex- 
tends to  the  claimant  the  grace  of  keeping 
the  property  In  his  custody  pending  aa 
opposition  resisting  the  selsure,  merely  tu 
e<!oiiomlze  cost.  The  only  eOect  of  putting 
the  claimant  in  default  is  to  make  the 
bond  exigible.  For  this  purpose  a  notifi- 
catl<m  by  the  sheriff  Is  sufllcient.  An  or^ 
der  of  court  was  unnecessary.  If,  for  any 
reason,  it  is  out  of  the'  claimant's  power 
to  return  the  property  on  the  day  fixed  for 
Its  sale,  the  execution  of  the  bond  may  be 
resorted  to,  and  any  other  property  of 
bers  seized  and  sold ;  but  It  would  be  com- 
petent for  her,  at  any  time  before  sale  ol 
property  under  execution  on  the  bond,  U. 
return  the  property  bonded,  and  thu» 
abate  further  proceedings.  The  date  for 
the  return  of  the  property  is  ordinarily 
fixed  in  the  bond,  and  must  be  rigorously 
adhered  to,  on  the  penalty  of  proceedings 
of  forfeiture  being  commenced  instanter, 
subject,  as  as  we  have  Just  stated,  to  the 
claimant's  or  debtor's  subsequent  return 
of  the  property  released.  The  mortgage 
creditor  was  entitled  to  sell  all  of  the  im- 
movables by  destination  under  his  order 
of  seizure  and  sale,  or  under  an  execution 
on  the  forthcoming  bond.  We  have  recog- 
nized his  right  so  to  proceed,  but  have  re- 
strained all  further  proceedings  until  the 
amount  of  cost  is  ascertained.  In  the  In- 
stant case  the  third  opponent's  contention 
Is  that,  as  the  property  in  question  was 
on  Union  Point  plantation,  4S  miles  dis- 
tant from  the  sheriff's  office,  two  days* 
notification  was  Insufficient,  because,  in 
the  then  condition  of  the  roads,  two 
weeks*  time  would  bave  bem  required  to 
effect  adellvn-y.  It  roust  be  borne  in  mind 
that  third  opponent's  injunction  only  re- 
strained the  sheriff  from  declaring  the 
bond  forfeited.  Evidently,  there  has  al- 
ready elapsed  much  more  time  tfaan  was 
requisite  for  that  purpose;  and  our  decree 
dlBBolving  the  injunction  will  operate  a 
forfeiture  by  Judicial  decree,  if  the  proper- 
ty has  not  been  surrendered.  But,  If  the 
released  property  is  not  surrendered,  the 
creditor  can  proceed  on  the  bond.  One  or 
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both  must  respond  to  the  balance  due  the 
creditor  after  the  costs  hare  been  ascer- 
tained, and  the  proceeds  ot  sale  of  the  laud 
bare  been  flnt  applied  to  the  amoont  of 
the  debt,  principal.  Interest,  and  cost. 

The  third  point  sagsested  Is  that,  be- 
cause W.  Q.  Walton  leased  Asbland  plan- 
tation for  the  year  1888  with  the  knowl- 
edge and  fnll  acqalescence  of  Learned,  It 
necessarily  follows  that  the  products 
raised  by  him  on  that  plantation  during 
that  year  are  his.  and  bis  sale  thereof  to 
Mrs.  Roaenttaal  was  valid,  inthlawettalnk 
third  opponent's  counsel  is  correct.  Thin 
lease  la  not  attacked  In  these  proceedings 
by  learned.  The  puBseeeion  of  W.  O.  Wal- 
ton in  1888  Is  snbstantiated  byproof.  The 
products  raised  on  the  place arepreaumably 
his,  and  do  not  form  part  of  the  niort- 
fcage  debtor's  effects,  which  was  placed 
on  the  mortgaged  property  tor  its  service 
and  ImproTemeDt;  and  hence  same  does 
not  constitute  any  part  of  the  Immovables 
by  destination.  It  ought,  therefore,  to  be 
declared  not  subject  to  the  seizure  and 
sale,  and  that  plaintiff  has  no  right  of  ac- 
tion against  it.  in  this  respect,  our  for- 
mer decree  should  be  amended.  It  was 
not  our  Intention  to  impose  on  the  defend- 
ant particularly,  or  on  any  other  party, 
the  daty  or  responsibility  of  obtaining  a 
rule  for  the  aBcertalnment  and  taxing  of 
costs.  We  made  merely  a  suggestion.  We 
will  be  more  Bpeclflc,  and  embody  It  In  a 
supplemental  decree. 

It  is  therefore  ordered  and  decreed  that 
our  decree  herein  previously  rendered  be 
so  amended  as  to  declare  that  all  prodncts 
raised  on  the  Ashland  plantation  in  1888 
are  not  immovables  by  destination,  not 
subject  to  plaiDtifTs  mortgage,  and  that 
aame  shall  be  released  to  the  third  oppo- 
nent. 

It  is  further  and  Anally  ordered  and  de- 
creed that  the  right  of  any  and  all  parties 
is  reserved  to  proceed  by  rule  against 
proper  parties  to  have  costs,  other  than 
tfiose  fixed  In  the  statutory  fee-bill,  taxed 
according  to  law,  and  that,  during  the 
pendency  of  the  proceedings  to  tax  costs, 
all  farther  proceedings  in  the  enforcement 
of  the  forthcoming  bond,  or  on  the  sale  of 
the  property  bonded,  be  stayed ;  that,  in 
all  other  respects,  our  former  decree  re- 
main andlsturbed,  and  that  a  rehearing 
be  refused. 


State  v.  Ddprb  et  a/. 

taumrtme  Court  of  LomMana.  April  7,  1800. 
4&  La.  Ann.) 

IdOSHSB  TaX—ExBMPTIOM  — B^BWSPAPSK  PlIB> 
USHXRB. 

CoaslderlDg  that,  nnder  the  statement  of 
faou  in  tbis  ease,  tbe  makiQff  of  newtpapers  Is  a 
basioess,  that  tbe  prooesB  of  maklDgthem  employs 
macbineiy  and  extensive  manual  labor,  and  large 
qiianUtles  of  pbrsicial  raw  material,  which  are 
placed  Id  new  combinaUoos,  and  that  the  news- 
paper, when  made,  la  a  oew  a&d  dlstlDOt  article  of 
commerce,  sold  by  the  makers  thereof  directly  to 
dealers  and  consumers;  conalderlo^  that  sach 
bnslneBB  falls  within  the  reason  and  motive  of  the 
oonatdtntlOD,  which  was  to  enoonrage  enterprises 
fomiahlns  employment  to  home  labor.  In  the  mak- 
ing of  ttuQSS  which  the  people  use  and  require, 
ana  which,  it  not  made  at  nome,  would  be  brought 
from  abroad;  oonsiderlug  that  the  constltotlont  In 


arti^  a07,  uses  the  terra  "maBQ^urer*  In  a 
broader  sense  than  that  attached  to  It  in  common 
parlance,  embracing  under  that  term  such  busi- 
ness as  boat-making,  stationers,  makers  of  choco- 
late, etc;  and  considering  that  tbe  legislature 
obviously  oonsldered  tbis  business,  as  well  as  ilmt 
of  book-pubUshttrs,  to  be  exempt,  by  expressly 
enumerating  among  business  tax  "editors"  ana 
'*ageQcIesforpubUcatiODB,''and  making  no  men- 
tion of  home  publishers  ot  either  newspapers  or 
bookA.— held  that  newspaper  publishers  are  ex- 
empt from  license  taxaUon  under  article  200  ol  the 
oOQBtitution.  Bkbjiddbz,  C.  J.* and  PochA,  J.,  dis- 
senting. 

(^Udbui  hy  the  Cowt.) 

Appeal  from  city  court,  parish  ot  Or- 
leans; R.  H.  MA.BB,  Judge. 

Spearing  &  Spearing,  for  appellants.  N. 
B.Robena  and  Vbas.CkrroIhtor  the  State. 

Fknnbb,  J.  The  state,  through  her  tax. 
cullectur,  claims  a  license  from  defendanta 
for  conducting  the  business  of  "editing* 
printing,  publishing,  and  binding  a  newn- 
paper  caUed  the '  Dally  States. ' "  This  busl- 
ness,  though  from  its  nature  the  must  pub- 
lic and  universally  known  of  all,  Is  not  In- 
cluded In  the  enumeration  of  bUBlnesses 
taxed  contained  In  tbe  state  license  law. 
The  tax  collector  predicates  bis  claim  ex- 
clusively upon  the  concluding  phrase  ot 
tbe  act.  which  levies  a  llcenseon  ''all  other 
business  not  herein  provided  for. "  The 
omission  la  certainly  significant  as  Indlcat- 
Ing  either  that  the  le^slature  did  not  con- 
sider this  business  as  taxable,  orthatlt  did 
not  Intend  to  tax  it.  We  have  held  that 
the  legislative  power  to  levy  Ucense  taxes 
under  ardde  906  of  the  constitution  is 
discretionary  and  not  mandatory,  and 
that  the  state  may  abstain  from  taxing 
Any  occupation  or  calling,  if  It  so  desire, 
nty  of  New  Orleans  v.  MUi4,  83  La.  Ann. 
826.  The  Inference  that.  If  the  legislature 
had  Intended  to  tax  this  particular  call- 
ing, It  would  have  named  it,  particularly 
as  It  did  specifically  name  the  business 
of  "editor,"  is  very  strong;  but,  as  de- 
fendants have  pleaded  exemption  under 
article  206  of  the  constitution,  wbich  ex- 
empts from  license  taxation  "manufact- 
ures otliertban  thoseof distilled, alcoholic, 
or  malt  liquors,  tobacco,  and  cigars,  and 
cotton-seed  oil,  **  we  prefer  to  rest  oar  de- 
deion  on  that  point. 

This  raises  the  novel  question  whether 
or  not  a  newspaper  is  un  article  of  manu- 
facture, and  whether  those  who  pai*sne 
the  business  of  making  or  publishing 
newspapers  are  manufacturers,  within  the 
meaning  of  tbe  constitution.  The  legal 
meaning  ot  this  term,  "manufacturers," 
has  been  more  than  once  considered  by  us 
la  this  same  connection.  In  one  case  ws 
said:  "A  manufacturer  is  defined  to  be 
one  who  is  engaged  In  the  business  ot 
working  raw  materials  into  wares  sniti^ 
ble  for  use;  who  gives  new  eliapes,  new 
qualities,  new  combinations  to  matter 
which  has  already  gone  through  some  ai^ 
tificial  process.  A  manufacturer  prepares 
the  original  substance  for  use  In  different 
forma.  He  makes  to  sell,  and  stands  be- 
tween the  original  producer  and  the  deal- 
er or  first  consumers,  depending  for  his 
profit  on  the  labor  which  he  bestows  on 
the  raw  material.  City  ot  New  Orleans  t. 
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I>e  Blanc,  84  La.  Ann.  597."  City  of  New 
Orleans  v.  Ernst,  85  La.  Ann.  747.  Keep- 
ing this  definition  In  view,  tbe  statement 
of  Tacts  embodied  In  this  record  shows 
that  d^eudants  nse  hi  their  business  val- 
uable machinery  and  implements;  that. 
In  addition  to  the  clerical  andedltorlal  de- 
partments, they  employ  a  larjce  number  of 
mechanical  laborers,  such  as  type-setters, 
engineers,  pressmen,  and  their  assistants; 
that  they  purchase  and  use  great  quanti- 
ties of  raw  materials,  such  as  pai>er,  Ink, 
glne,  etc.;  that,  by  means  of  this  machin- 
ery and  mechanical  labor,  they  convert 
this  raw  material  Into  new  and  distinct 
articles,  fit  for  use  and  in  commercial  de- 
mand, called  a  "newspaper,"  which  they 
sell  directly  to  dealers  and  consumers. 

Certainly,  from  a  mechanical  point  of 
view,  this  presents  all  the  essentials  of 
"  manufacture, "  under  every  deflnlttou  of 
the  word.  It  also  comes  clearly  within 
the  reason  and  motive  of  the  coustltntlun- 
al  exemption,  which  was  to  encourage  en- 
terprises that  furnished  employment  to 
home  labor  In  the  making  of  things  which 
the  people  use  and  require,  and  which,  if 
not  made  here,  would  be  bought  abroad. 
Bat  because  the  value  of  the  newspaper  Is 
notderivedfrom  the  raw  material, or  from 
ttie  mechanical  labor  expended  upon  It, 
but  rather  as  a  mere  medium  for  convey- 
ing Ideas  and  information  Impressed  upon 
it  by  the  purely  lutellectual  labor  of  its 
editors,  reporters,  correspondents,  and 
adverUsers,  the  Judge  a  quo  concluded 
that  the  newspaper  Is  a  product  of  mind 
labor,  rather  than  of  hand  labor,  and 
therefore  is  not  an  article  of  manufacture. 
The  suggestion  is  plausible,  but,  we  think, 
not  sound.  Such  a  view  would  deny  ex- 
emption to  a  book  publisher,  or  manu- 
facturer of  books;  yet  It  seems  very  clear 
that  he  would  be  considered  a  manu- 
facturer, within  the  Intendment  of  the  con- 
stitution; for  when  we  turn  to  article  207 
of  the  constitution,  we  find  expressly  ex- 
empted from  property  taxation.  capltAi, 
etc.,  engaged  In  the  manufacture  of  sta^ 
tlonery.  What  is  "stationery?"  Worces- 
ter detinas  It  thus:  "The  goods  sold  by  a 
statiuner.snch  38  books,  papers,  pens,  seal- 
ing-wax,ink.etc."  He  says  Uiat  "station- 
er "  originally  was  synonymous  with 
"  book-seller, "  and  meant  "one  who  kept  a 
stall  or  station  lor  selling  books.  **  But  in 
modem  use  the  term  "stationery"  proba- 
bly covers  only  blank  books,  account 
books,  etc.;  yet  the  constitution  clearly 
considers  the  makers  of  such  books  as 
manufacturei-s;  and  It  Is  certainly  dlfhcult 
to  conceive  of  aoyreasonor  principle  that 
should  deny  the  same  quality  to  the  mak- 
er of  printed  books.  Are  we  to  say  that 
a  maker  of  blank  books  andaccountbooka 
Is  a  manufacturer,  but  a  maker  of  printed 
books  is  not.  although  the  latter  employs 
Id  his  operations  much  more  elaborate 
machinery,  and  morevaried  and  extensive 
labor,  than  the  former?  We  think  not. 
Then  the  argument  stands  thus:  If  the 
maker  of  blank  books  and  account  books 
Is  a  manufacturer,  under  thoexpress terms 
of  the  constitution,  the  maker  of  printed 
books,  employing  similar  processes,  with 
more  machinery  and  labor,  is  also  a  manu- 
facturer; and,  II  tbe  publisher  of  books  la 
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a  manufacturer,  all  the  reanons  on  which 
tbe  denial  of  the  same  quality  to  the  pub- 
lisher of  a  newspaper  rests  absolutely  fail. 
That  the  l^slature  took  this  view  aeeme 
very  clear  from  the  fact  that,  while  It 
mentions  "  agencies  for  publications  ** 
among  the  businesses  taxed.  It  makes  no 
mention  of  home  pubiisbers;  Just  as  it 
taxed  editors,  but  does  not  allude  to 
newspaper  publishers.  Other  illustratlona 
might  be  given  of  the  fallacy  of  the  vtew 
on  which  the  Judgment  appealed  from 
rests.  Who  would  deny  that  an  establlata-  i 
ment  to  make,  with  the  aid  of  machinery, 
and  skilled  workmen,  optical  instrumenta 
such  as  telescopes  and  microscopes,  would 
be  exempt  as  a  manufacturer?  Yet  man- 
ifestly thd  value  of  such  instruments  is 
not  derived  from  the  brass,  glass,  or  oth- 
er component  materials,  nor  from  tbe 
mechanical  labor  expended  thereon,  but 
from  the  scientific  skill  and  knowledge 
which,  by  the  power  of  adaptation  and 
arrangement,  gave  to  them  the  facalty 
of  conveying  to  the  eye  visions  of  re- 
motest stars  or  of  minutest  atoms;  or, 
to  take  a  case  more  homely,  and  more 
strictly  analogous,  what  would  be  said 
of  the  manufacturer  of  artistic  wall- 
paper, who  Impresses  upon  raw  ma- 
terial, prepared  for  the  purpose,  designs  of 
grace  and  beauty  Invented  and  traced  by 
l)lB  corps  of  skilled  artists?  All  manufact- 
urers combine,  in  greater  or  less  degree, 
the  products  of  Intellectual  and  of  mechan- 
ical labor,  and  In  very  many  the  Intellect 
ual  element  confers  upon  the  article  pro- 
duced Its  peculiar  and  grea  test  value.  Such 
is  conspicuously  the  case  with  a  news- 
paper; but,  since  the  making  of  newspa- 
pers is  a  business;  since  the  newspaper, 
when  made,  Is  a  new  and  distinct  article 
of  commerce;  since  the  process  of  making 
it  requires  machinery  and  manual  labor, 
and  physical  raw  material,  as  essential 
and  important  factors,  aggregating,  as 
this  record  shows,  much  tbe  lai^r  part  of 
Its  cost,— we  can  see  no  sound  reason  why 
such  a  business  does  not  fall  within  the 
letter  and  spirit  of  tbe  constitutional  ex- 
emption as  that  of  n  manufacturer.  While 
we  admit  that  newspaper  pnbUshlng  does 
not  fall  within  the  common  usage  of  tlie 
term  "  niannfacturer,  **  the  constitution  (ar- 
ticle 207)  attaches  a  broader  meaning  to 
tbe  word,  by  embracing  within  It  the  oc- 
cupations of  stationers,  boat-bull ders, 
chocolate  makers,  etc.,  which  are  not  or- 
dinarily considered  as  manafactarers.  any 
more  than  newspaper  and  book  publish- 
ers. We  are  satisfied  that  the  l^lalature 
took  the  same  view  of  the  subject,  and 
this  reinforces  our  own  opinion. 

We  have  nothing  to  say  about  tbe  tax 
levied  on  the  business  of  editor,  because 
not  here  involved.  This  record  does  not 
advise  us  whether  the  defendants  are  per- 
sonally editors  at  all,  and  the  claim  Is  not 
based  on  such  occupation,  except  ae  an  el- 
ement of  the  general  business  conducted 
by  them,  which  is  exempt. 

It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from 
be  annulled,  avoided,  and  reversed,  and 
that  there  he  nowjudgmentln  favor  of  de- 
fendant rejecting  the  planUff's  demand  at 
tbe  latter's  cost  In  both  courts. 
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PocH*.  J.,  (oonenrriBg.)  I  caonot  brtngf 
my  mind  to  assent  to  the  proposition  that 
the  business  of  prlntlns  and  pablfshinK  a 
newspaper  is  a  manntacture,  in  the  sense 
oltheeoDstitntlon,  orin  any  other  sense 
or  the  word.  This  court  has  held  that  the 
business  ol  maklnsr  and  selling  Ice-cream 
Is  not  a  manntacture.  In  that  case  the 
proof  was  that  the  defendant  ased  In  his 
business  costly  and  complicated  machin- 
ery, and  employed  numerous  handS'  and 
skilled  employee,  and  that  the  result  was 
the  reduction  of  several  raw  materials  in- 
to a  commodity  fit  for  use;  but  the  claim 
of  neniptlon  from  Ucmse  was  declined  by 
the  court,  dtj  of  New  Orleans  Man- 
nesBler.  82  La.  Ann.  1076.  The  case  is 
stronger  against  the  newspaper  buelnew. 
Bat  I  find  no  provision  in  the  revenue  act 
to  warrant  the  enforcement  of  a  license 
tax  against  the  baslnees  of  Drtuting  and 
publishing  a  newspaper.  I  am  confident 
that  it  was  not  within  the  contemplation 
ol  the  framers  of  the  constitution,  and 
that  the  legislature  Industriously  omitted 
to  Include  that  business  In  the  enumera- 
tion of  the  lai^  class  of  callings  which 
are  subjected  to  a  license  tax.  For  that 
reason,  which  I  deem  It  unnecessary  to 
elaborate,  1  concur  Id  the  decree  rendered 
in  this  case. 

Bbrhcdbz,  C.  J.,  {disBenting. )  It  Is  ele- 
mentary that  exemption  laws  must  be 
Btrictiy  construed,  and  that  whoever 
claims  an  immunity  under  them  must 
show  himself  quite  clearly  entitled  to  it. 
Hence  it  has  been  held  that  In  such  In- 
stances doubt  Is  fatal.  It  Is  apparent 
that  the  case  ol  the  defendants  is  far  from 
bdng  a  clear  one  in  th^rfaror.  It  ip  sure, 
ly  a  doubtful  one.  The  lower  Judge  found 
that  tbey  were  not  entitled  to  the  exemp- 
tion claimed,  and  two  of  the  Justices  of 
this  court  poncur  with  him  in  opinion. 
Indeed,  It  Is  impossible  to  conceive  how 
an  establishment  for  the  editing,  print- 
ing, and  publishing  of  a  newspaper  can  be 
considered,  under  the  provisions  of  article 
SU6  of  the  constitution,  a  manufacturing 
enterprise  or  a  mechanical  pursuit.  A 
manufactory  is  an  establishment  In  which 
by  machinery  or  hand  work,  raw  mate- 
rials are  transformed  Into  wares,  and  un- 
dergo new  shapes  sultablefor  physical  use 
and  commercial  purposes.  The  deflnltions 
relied  on  to  show  what  a  manufactureror 
atnaanfacturelsaretakai  from  City  of  Mew 
Orleans  v.  Ernst,  85  La.  Ann.  747.  They  an- 
nounce that  the  raw  materials  must  be 
worked  into  wares  saitable  for  use.  The 
word  used  Is  **  wares. "  goods,  commodity, 
merchandise.  The  question  arises,  what 
are  the  wares  suitable  for  use  Into  which 
ttaedefCTdants  work  the  rawmateiialsem- 
ployed  in  their  business.  Those  materials 
come  tothem  already  manufactured,  ready 
for  use.  They  are  not  afterwards  worked 
Into  wares,  and  made  to  undergo  any  new 
shape.  The  paper  remains  Just  what  It 
was  before,  unless,  perhaps,  in  Its  siie. 
Thn  ink  and  mucilage  applied  to  It  by  di- 
verse processes  do  not  alter  its  substance 
or  form.  The  Impressions  made  with  the 
Ink  on  the  paper  do  not  change  the  nature 
of  the  raw  material,  and  put  It  Into  wares 
and  shapes  for  physical  use.  After  tike 


paper  has  been  printed  upon.  It  is  not 
used  as  goods,  commodities,  merchandise, 
nor  tor  physical  want,  necessity,  or  con- 
venience. It  is  used  exclusive  as  an  ob- 
ject for  an  Intellectual  purpose.  It  may  be 
that  an  establishment  wherein  wall-paper 
Is  fabricated  Is  amanufactory.but  It  Is  be- 
cause the  paper  is  transformed  Into  a 
ware,  an  article  of  commerce;  is  designed 
and  used  tor  a  physical  purpose,  and  In  no 
way  tor  an  Intellectual  object. 

It  passes  strange  that  since  the  consti- 
tution has  been  in  force — that  lor  more 
than  10  years— it  never  entered  the  mind 
of  any  owner  of  a  newspaper  estab- 
lishment 1  hat  be  was  oitttled  to  the  ex- 
emption claimed  In  this  case.  This  clearly 
shows  that  It  never  was  supposed  that 
the  article  invoked  could  mean  anything 
ol  the  kind. 

The  other  means  of  defense  resorted  to 
should  not  avail.  It  Is  clear  that  persons 
conducting  the  business  which  the  defend- 
ants cartT  on,  thou|^  not  spedflcally  de- 
signated by  name  In  the  act  ot  3886,  No. 
101,  are  taxable  under  section  18,  which 
Imposes  a  tax  upon  all  business  not  there- 
in provided  tor. 

The  Judgmoit  appealed  from  should  be 
aflarmed. 

SwBEHBT  V.  Shakspbabb,  M^or,  et  al. 

{Suipreme  Comt  of  LouisUina.   April  7,  1890, 

4a  La.  Ann.) 

Cities— Battdbk  Rights— Ripaiuas-  Fbofribtors. 

1.  Tbe  city  of  New  Orleans  has  the  right  to 
control,  manage,  and  admlDlster  the  use  of  the 
banks  of  the  Mlssfuippi  river  within  her  limits 
for  the  public  oonvenlence  and  utility;  to  estab- 
lish landlDg  places  for  vessels,  boats,  and  barges; 
to  determine  what  are  proper  and  needed  facilitlea 
for  commerce,  and  on  what  part  of  the  batturt 
they  may  be  established. 

2.  The  proprietor  of  the  soil  adjacent  to  the 
liver  has  no  rurht  to  appropriate  to  his  exclarive 
use  tbe  banks  of  a  navlKable  water-course,  because 
he  has  no  property  In  the  use  thereof.  It  belongs 
to  the  public. 

8.  Theowuer  of  ooal-boats  and  barges,  moored 
to  the  river  bank  within  the  city  limits,  has  no 
aatbority,  derivable  from  the  proprietor  of  ripari- 
an property,  through  instrumentality  of  a  lease,  to 
build  houses  In  which  to  store  apparatus  and  tackle 
and  shelter  bis  men,  by  resting  their  foundations 
CD  piles  driven  in  battura  outside  the  leveea. 
iSyllabv*  by  the  Court,) 

T.  M.  GUI,  for  appellant.  F.  B.  L9»,  lor 
appellera. 

Watkiks,  J.  Apiwal  from  the  civil  dis- 
trict court,  parish  of  Orleans.  As  a  dealer 
In  coal,  the  plalntlff-has  constantly  on 
hand  a  number  ol  barges  laden  with  coal, 
and  for  their  safety  and  security  he  avei-s 
ittobenecessary  that  thereshould  besuuie 
place  on  the  banks  of  the  Mississippi  river, 
and  within  the  parish  of  Orleans,  where 
same  may  be  landed  and  secured,  and 
where  suitable  quarters  may  be  provided 
in  which  to  store  tbe  necesHary  apparatus 
with  which  to  protect  and  secure  said 
barges  and  other  boats,  and  also  for  tbe 
purpose  of  housing  the  men  employed,  and 
who  are  required  to  be  in  Immediate  and 
constant  attendance.  In  his  petition  he 
avers  thattae  hasleased  certain  daMiiiis  and 
riparian  property,  about  five  or  six  miles 
above  Canal-Street  landing,  "where  be 
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has,  at  large  expense,  sunk  piles  and  clns- 
ten  of  piles,  or  hltcblnic-poBtB,  to  which  to 
fastm  said  barges  and  boats  ai  coed*  and 
has  buUt  two  smal]  wooden  hoases,  at  an 
ezpenae  of  about  ¥500,  in  wblch  to  bouse 
the  men,  and  to  store  the  appHratns,  ab- 
solutely necessary  tu  bis  business. "etc.; 
that  tne  mayor  and  commissioner  of  pub- 
lic woriis  "threaten  to  interfere  with 
him  In  the  peaceful  possession  and  use  of 
said  house,  and  to  remove,  or  cause  the 
same  to  be  removed,  on  the  j^round  that  he 
is  a  squatter,  and  obstractln?  Calhoun 
street.  This  he  denies,  and  atSrms  that 
he'  Is  the  lesHee  or  tenant  of  the  aforesaid 
battare  and  riparian  rights  from  the 
Texas  &  Pacific  Railroad  Company,  the 
owner -Uiereof.  Hearers  "that  his  said 
houses  are  not  only  necessary,  as  afoi«- 
said,  to  the  commerce  in  wblch  he  Is  en- 
gaged, but  are  neither  on,  nor  do  they  ob- 
struct, any  street,  and  are  bnllt  on  the 
outside  of  the  levee,  upon  plies  driven  In 
the  butture  aforesaid,  and  which  batture 
Is  some  three  hundred  feet  in  width  from 
the  levee  to  the  water's  edge. "  Against 
the  threatoied  Interterrace  lUlefred  plain- 
tiff obtained  an  injunction  In  order  to  pre- 
serve the  status  qao.  The  city  attorney 
ruled  plaintiff  to  show  cause  why  his  In- 
junction should  not  be  dissolved,  on  the 
ground  that  his  petition  stated  no  cause 
of  action;  and,  pending  the  trial  of  the 
rule,  be  Bpecially  excepted  to  his  petition 
on  the  same  ground,  and  prayed  that  the 
suit  be  dismissed.  On  trial  the  rule  was 
made  absolute,  the  exceptiou  sustained, 
and  suit  dismissed.  From  the  Judgment 
plaintiff  has  appealed.  The  city  attor- 
ney's contention  Is  that,  conceding  the 
plaintiff  to  be  the  lessee  of  the  railroad 
company,  and  that  the  company  was  the 
proprietor  of  the  soil  over  which  the  plain- 
tiff's right  of  use  extends,  yet  he  dis- 
closes no  legal  right  in  himself  or  in  his 
lessor  to  permit  the  construction  of  such 
houses,  or  other  permanent  structures  on 
the  battttre,  as  those  described  in  his  pe- 
tition. On  the  other  hand,  the  plaintiff's 
counsel  seeks  to  restrict  the  issue  to  the 
limits  prescribed  in  his  petition.  /.  e.,  as  to 
whether  or  not  he  was  a  squatter,  and 
his  hoases  an  obstrcutiod  tn  Calhoun 
street. 

We  do  not  think  the  isauen  can  be  so  re- 
stricted; for,  -roneedlng  that  plaintiff  was 
not  a  squatter,  but  a  lessee,  and  that  the 
house?  he  had  erected  were  no  obstruction 
to  Calhoun  street;  and  yet  the  mayor  of 
the  city  and  the  commissioner  of  public 
works  have  a  perlMt  legal  right  to  qnes* 
tlon  his  authority  to  bnlld  houses  out^ 
side  of  the  levee,  upon  piles  driven  in  the 
batUire,"  au  plaintiff  avers  he  did.  The 
district  Judge  evidently  entertained  this 
view,  and  rested  his  decision  on  our  opin- 
ion in  Watson  v.  Tumbnll.  84  La.  Ann. 
857,  which  appears  to  be  conclusive  of  the 
whole  case,  in  that  case  we  said :  "  Witih- 
In  the  corporate  limits  the  city  of  New  Or- 
leans,* under  her  charter  and  under  the 
general  law,  has  the  right  to  control,  man- 
age, and  administer  the  use  of  the  river 
banks  for  the  public  convenience  and  ntU- 
Ity  ;  to  establish  wharves  and  landings; 
to  erect  works  and  provide  facilities  for 
the  nsfrof  vessels  and  water  craft;  and  to 


charge  Just  compensation  for  the  ose 
tiiareof.  Riparian  proprtetors  have  no 
right  to  appropriate  to  thdr  exclnaive  oae 

these  banks,  and  they  have  no  private 
property  In  the  use  thereof,  wblch  la  in  the 

ftublie.  The  discretion  of  the  city  autfaor- 
tles,  in  determining  what  are  proper  and 
needed  facilities  tor  commerce,  and  on 
what  part  of  the  river  bank,  within  her 
limits,  they  should  be  established,  la  nia^ 
nlfeetly  not  a  proper  subject  for  itidldal 
control  or  Interference.  Whatever  Inci- 
dental damage  may  result  to  proprletom 
for  the  exercise  of  these  unquestionuble 
corporate  rights,  it  is  damnum  absque  In- 
juria. "  The  bank  of  the  river  has  bfHfO 
defined  to  be  that  space  which  the  water 
covers  when  the  river  Is  highest  In  any 
season  of  the  year.  Morgan  v.  Liv- 
ingston,6  Mart.  (La.)  316.  The  term  " 
f»re"  is  applied  principally  to  certain  por- 
tions of  the  bed  of  the  Mississippi  river, 
which  are  left  dry  when  the  water  Ih  low, 
and  are  covered  again,  either  in  whole  or 
in  part,  by  the  annual  swells. "  Hollings- 
worth  V.  Obaffe,  33  La.  Ann.  54S.  It  thero- 
tore  follows  that  plaintiff's  vendor,  as  a 
riparian  proprietor,  has  no  right  to  ap- 
propriate to  its  exclusive  use  any  portfon 
of  the  bnttun,  and  It  has  no  right  uf 
property  in  the  use  thereof ;  that  the  city 
authorities  are  vested  with  a  discretion 
In  determining  what  are  proper  and  need- 
ed facilities  for  commerce,  and  on  what 
part  of  the  batture  they  shall  be  eetab- 
llshed.  Hence  the  plaintiff,  as  lessee,  ac- 
quired under  his  contract  no  soch  ilgrht, 
and,  under  the  law,  he  could  not  select  the 
place  at  which  he  should  establish  the 
landing  placefor  bis  coal-boats  and  bargea. 
In  Pickles  v.  Dock  Co.,  88  La.  Ann.  412.  we 
held  that  the  defendant  had  no  rifrht  to 
locate  Its  dock,  and  drive  piles  in  the 
bed  of  the  river,  near  the  shore,  idtbuagta 
owner  of  the  riparian  property.  In  Rail- 
road Co.  V.  Winthrop,  6  La.  Ann.  36.  It 
was  held  that  a  conversion  of  a  portion  of 
the  batture  in  front  of  CarroUton  Into  a 
wood-vard  was  not  a  public  use,  but  a 
private  destination  of  property.  In  Hen- 
derson v.  Mayor.  S  La.  667,  the  coort 
elded  that  "any  works  or  constmctlona 
made  by  Indlvidnals.  calculated  to  prevent 
this  use  entirely,  or  to  abridge  It.  mav 
fairly  be  considered  as  public  nuisances  and 
subject  to  be  abated  by  the  authoritlM  of 
the  city."  In  Mayor  V.  Magnon.  4  Mart. 
(La.j  10,  the  court  held  that  "astbeflsher^ 
man  could  not  Justify  the  inclosnre  of  a 
space  of  ground  on  the  bank  of  the  river 
for  the  safety  of  his  net  when  spread  to  be 
dried,  nor  the  erection  of  a  warehonae  for 
the  storage  of  his  fish,  the  carpenter  can- 
not Justify  the  erection  of  a  permanent 
shed  or  building  for  the  safety  of  his  tools, 
or  the  materials  which  he  uses,  nor  to 
fence  the  ground  for  the  protection  of  the 
timber  which  It  may  be  his  interest  to  ac- 
cnmulate."  From  these  frequent  adjudi- 
cations on^he  subject  we  think  it  la  well 
settled  that  the  plaintiff  was  without 
right  or  authority  to  build  houses  on  the 
battare.  and  rest  their  foundations  upon 
piles  driven  In  the  ground.  This  was  an 
evident  appropriation  to  hlsexcluslve  nao 
of  the  river  bank,  within  the  limits  of  the 
ci^.  In  dlreot-  violation  of  the  right  ot 
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eontrtd  aad  admlntstration  veHted  In  ttte 
dty.  The  Jodimieiit  appealed  from  Is  cor- 
net, and  It  Ui  therefore  affirmed. 


StiBOBT  et «/.  T.  Nbwuan. 

(Supreme  Court  of  Loviaiama.  June  18,  1880. 
^La.  Ami.) 

TaZ-SUiBS— Atoisanob— LmiTATIOlfB. 
In  applying  the  preacrtpUoD  of  Act  106  of 
1874  to  bh  action  to  invalidate  a  title  to  property 
purcbaaed  at  tax-aale,  it  is  the  proviace  of  this 
eonrt  to  tee  tbat  the  sale  was  niftde  under  aod  by 
Tirtue  of  Home  law  of  this  state  which  authorized 
the  sale  proceedings;  and,  in  case  it  appears,  from 
a  simple  inspection  of  the  title,  that  it  was  not  ao 
made,  the  bar  of  the  statute  wiU  not  be  maiotained. 
CS^Hobui  bv  th*  Crart.) 

Appeal  from  district  court,  parish  of 
Jackson. 

F.  W.  Price  and  Boatner^  BoHtner,  tor 
appellfints.  White  &  SsuDders  and  E.  E. 
Kedd,  for  appellee. 

Watkins.  J.  Plalutltfs  claim.  In  Joint 
ownership,  certain  lands  situated  in  the 
parish  of  Jackson,  and  to  which  they 
derived  title,  by  inheritance  from  their 
father,  Jamee  Surget,  who  died  in  the 
Btate  ot  MlBslHslppl  in  18.56.  They  aver 
that  they,  as  the  sole  heirs  oT  th^ideceased, 
have  been  in  possession  of  said  lands  ever 
Blnce  hlH  death ;  they  baviuff  uncondltion- 
ally  accepted  hie  succession.  They  rcpr»- 
sent  that  the  defendant  claims  said  lands 
under  and  by  virtue  of  a  certain  tax  ad- 
judication thereof  tu  hira,  made  and  ex- 
ecuted by  the  tax  collector  on  the  24th  of 
June,  lSSl,ln  purported  satisfaction  of  the 
taxes  of  certain  years  therein  Indicated; 
that  said  purported  conveyance  to  said 
Newman  is  absolutely  nu'l  aud  void,  and 
did  not  pass  to  him  any  title,  because  of 
certain  aliefced  patent,  absolute  nullities, 
which  are  discoverable  on  a  simple  Inspec* 
tlon  of  the  act.  The  prayer  of  their  peti- 
tion Is  that  the  sale  to  thedelendant  be 
declared  absolutely  null,  and  they  be  rec- 
<^pil»d  as  owners  of  the  property.  The 
proo^-verbal  of  the  tax  adjudication  Is 
annexed  to  and  made  a  part  of  plaintiffs' 
petition.  To  this  action  the  defendant 
tenders  a  plea  of  no  cause  of  action,  and 
pleaded  the  prescription  of  three  years, 
onder  section  6  of  Act  105  of  1874.  On  the 
trial  this  plea  of  prescription  was  sus- 
tained, and  suit  dtsmlssed  at  plaintiffs* 
cost.  From  this  Judgment  the  plalntilta 
have  appealed. 

From  all  that  appears  In  the  petition 
and  tax-title,  It  Is  manifest  that  there  Is 
no  merit  In  the  exception  of  no  cause  of 
action,  and  hence  our  opinion  must  turn 
apon  the  prescription  of  three  years.  The 
language  of  the  statute  relied  on  Is  as  fol- 
lows, vis.:  "Any  action  to  Invalidate  the 
title  to  any  property  purchased  at  tax- 
sale*  under  or  by  virtue  of  any  law  of  this 
state,  shall  be  prescribed  by  a  lapse  of 
three  years  from  the  date  of  such  sale. " 
Evidently,  then,  the  questions  to  be  ex- 
amined and  determined  under  tills  plea 
are  (1)  whether  this  is  an  action  to  In- 
validate a  title  to  property  purchased  at 
tax-sale;  (3)  was  soeh  sMe  made  under 
and  by  virtoe  of  any  law  erf  thta  state? 
fS)  trom  what  time  Is  the  three-years  pre- 


■erlptlon  to  be  computed?  The  provto- 
lone  of  this  statute  have  been  frequently 
Invoked  as  bedng  applicable  to  suits  seek- 
ing the  revocation  of  tax-f^ales  made  un- 
der ditfereoit  laweol  the  state,  but  they 
bare  been  applied  in  but  two  reported  de- 
cisions of  this  court,  and  tUey  are  of  recent 
date.  In  one  of  these  (Barrow  v.  Wilson, 
89  La.  Ann.  410,  2  South.  Bep.  809)  we 
said:  "It  Is  a  mistake  to  treat  this  stat- 
ute as  one  intended  to  cure  defects  In  tax- 
titles.  It  is  a  statute  of  prescription, 
barring  an  action  regardless  of  the  mer- 
its or  demerits  of  either  title.  The  stat- 
ute does  not  concern  itself  with  tiie 
strength  of  one  title*  or  the  weaknera  ut 
the  other. "  In  the  more  recent  case  of 
McDougall  V.  Monlesun.Sd  La.  Ann.  1005,  8 
South.  Rep.  278.  tn  which  we  treated  of 
this  plea  of  prescription,  the  plaintiff 
grounded  his  action  In  nullity  on  certain 
alleged  "illegalities,  irregularities,  and  in- 
formalities "In  the  auessment  of  the  prop- 
erty, and  in  the  proceedings  antecedent 
and  leading  up  to  the  tax-sale.  Among 
them  were  enumerated:  (1)  Omission  to 
list  the  property  as  belonging  to  a  non- 
resident. (2)  Omls»lon  to  sell  lands  in  &0- 
acre  lots,  as  required  under  constitution  of 
1868.  (3)  Insafflclent  and  defectivedescrip- 
tlon  of  property.  (4)  Insudlcleucy  and  ir- 
regularity of  advertisement  of  the  prop- 
erty for  sale.  But  we  lield  that,  as  this 
statate  was  "not  intended  to  cum  delects 
in  tax-titles.**  it  must  be  construed  " and 
held  to  be  an  impassable  barrier,  which 
eliminates  the  very  right  of  the  court  to 
Investigate  or  comiider  the  grounds  ot  al- 
leged nnlllty  In  the  tax-sale. " 

These  two  opinions  make  It  very  plain 
tbat  In  giving  effect  to  this  prescription 
we  are  not  to  be  limited  or  restricted  to 
such  tax-titles  as  shall  contain  no  illegiil- 
Ities,  irregularities,  or  informalities,  either 
in  the  assesament  or  sale  proceedings;  for 
such  titles  are  good,  and  do  not  need  the 
help  of  prescription.  Hence  we  say  that 
this  statute  bars  the  action  to  annul,  re* 
gardlens  of  the  merits  ur  demerits  of  the 
title,  and  "rtlminates  the  very  right  of  the 
court  to  investigate  or  consider  the 
grounds  of  alleged  nullity,"  as  those  spec- 
ified in  the  tax-sale  a  ttacked  by  McDougal 
in  that  case.  But  Intheinstantcaseplaln- 
tlffs'  contention  is  that  the  bar  of  the  stat- 
ute does  not  apply,  because,  among  other 
reasons,  it  was  assigned  that  there  was  no 
law  of  the  state  which  authorised  the  sale 
made  to  the  d^endant,  and  tbat  this  la  a 
badge  of  absolute, incurable  nullity,  which 
Is  apparent  from  an  inspection  of  the  act, 
and  is  specially  averred  In  their  petition; 
or  that)  in  the  sense  of  the  second  ques- 
tion to  be  determined  under  this  statute, 
in  applying  the  bar  of  prescription,  the 
sale  to  the  d^endant  does  not  affirma- 
tively appear  by  the  recitals  of  the  act,  or 
from  the  face  of  the  papers  offered  for  our 
consideration  on  the  trial  of  the  defend- 
ant's plea  that  the  tax-title  assailed  was 
made  under  and  by  virtne  of  any  law  ot 
this  state:  and  hence  It  Is  not  covered  by 
or  Included  in  the  terms  ot  the  statute  in- 
voked. The  averment  of  the  petition  la 
that  the  sale  purports  to  have  been  made 
ou  the  31st  of  May.  16H1,  to  sathdactlon  of 
the  taxes  assessed  against  the  estate  ol 
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Jamea  Sarget  for  the  years  1878, 1874, 1876, 
1»76, 1877,1878.  and  lS60.amountiQe,  in  the 
aggresate.  to  fl,ftg7.5t);  but  that  if  aald 
aaJe  waa  attempted  to  be  made  under  the 
pru?itiuas  ol  Act  107  of  ItiSU,  providing  for 
tbft  Bale  of  property  forfeited  or  odjadl* 
cated  to  the  state,  it  was  null,  becanae  the 
property  had  neither  been  forfeited  nor  ad- 
Indicated  to  the  atate.  and  conld  not  be 
proceeded  againat  under  the  terma  of  the 
act;  and,  further,  that  said  act  only  pro- 
vides for  the  Bale  of  property  wblcb  had 
been  forfeited  or  sold  to  the  state  for  taxes 
due  and  delintinent  In  years  antecedent  to 
1U80,  and  that  In  this  case  thetax  collector 
proceeded  against  the  property  for  the 
collection  of  taxes  due  anteciedent  to  1880, 
and  for  those  assessed  for  and  due  in  the 
year  1880,  confusedly,  and  without  distinc- 
tion, and  therefore  the  sale  la  null. 

Reference  to  the  tax-title,  which  Is  an- 
nexed to  and  made  a  part  of  the  petition, 
discloses  no  reference  to  any  law  under 
which  itwaa  made,and  that  fact  can  only 
be  determined  from  other  recitals  thereof, 
and  by  deductions  therefrom.  It  recites 
that  the  property  was  offered  **  for  aale  at 
public  auction  •  *  *  onthel6thof  April, 
1881,"  and,  there  beinf?  no  bid,  the  tax  col- 
lector "then  readvertlsed  the  said  prop- 
erty. In  the  same  manner,  to  be  sold  to  the 
last  and  highest  bidder  *  *  *  on  Sat- 
urday May  21,  1881,  for  what  said  land 
would  bring  in  cash,  when,  on  said  21st  of 
May.  1881,"  the  defendant  being  the  last 
and  highest  bidder,  the  same  was  adjudi- 
cated to  htm,  at  the  cash  price  of  92,165.- 
50,— a  sum  exceeding  by  nearly  fS'X)  the 
capital  and  Interest  of  the  taxes  and  the 
penalties  due  thereon.  At  the  date  ot  this 
sale.  May,  1881,  there  were  only  two  Bta.tr- 
utes  In  force  under  the  authority  of  which 
taxes  prior  to  1879  and  those  of  18H0  could 
have  been  collected,  and  those  were  Acts 
107  and  77  of  1880.  The  latter  Is  the  gen- 
eral revenue  law  of  that  year,  and  by  Its 
terms  the  tax  collector  was  restricted  to 
making  aale  of  "  the  least  quantity  of  said 
speeiflc  property  of  any  debtor,  which  any 
bidder  will  buy  for  the  amount  of  the 
taxes,  Interest,  and  costs  dne  by  said 
debtor. "  It  la  obvlooa  that  the  tax  col- 
lector did  not  attempt  to  proceed  under 
that  statute.  The  former  statute  waa 
doubtless  enacted  for  the  purpose  of  put- 
ting In  force  the  provlBlons  of  article  1  of 
the  ordinance  tor  the  relief  of  delinquent 
tax-payers;  but  It  evidently  relates  only 
to  the  sale  of  property  forfeited  or  sold  to 
the  atatefor  delinquent  taxes  and  llcenaea. 
Thia  appears  from  a  casual  examination 
of  the  title,  as  well  as  of  the  body  of  the 
act.  and  we  have  frequently  so  construed 
It. 

It  1b  equally  obvious  that  a  statute 
which  directs  and  requircB  a  tax  collector 
to  sell  property  forfeited  or  sold  to  the 
state  only,  does  not  confer  upon  that  offi- 
cer power  or  authority  to  sell  property  of 
a  delinquent  taxpayer  in  RatlHfnction  of 
"taxes  due  the  state"  It  waa  this  partic- 
ular deficiency  in  the  act  ol  1880  which  ne- 
cessitated the  passage  of  Act  98  of  1882, 
section  1  of  which  required  the  tax  collect- 
ors to  advertise  for  sale  property  which 
had  theretofore  been  forfdted  to  the  state 
tor  unpaid  tiuces,  property  which  had  been 


sold  to  the  state,  and  "property  npon 
which  any  taxes  [were]  due  to  the  state 
*  •  *  prior  to  January  1, 1880. "  There- 
fore, if  the  tax  collector  did  proceed  under 
that  law  to  enforce  the  collection  of  taxes 
due  the  state  prior  to  the  Ist  of  Janaary, 
1880.  by  James  Sorget's  estate.  It  cannot 
be  said  of  bis  adludication  that  it  is  a  "  title 
to  *  *  *  property  purchased  at  tax- 
sale  under  and  by  virtue  of  any  law  of 
thia  state,"  in  the  sense  of  the  act  of  1874. 
It  is  clear  to  our  minds  that  in  applying 
the  bar  of  that  "statute  to  an  action  tu 
Invalidate  the  title  to  property  purchased 
at  tax-sale"  It  is  our  province  and  dnty 
to  see  that  the  sale  was  made  under  and 
by  virtue  of  some  law  of  the  state  which 
authorised  the  proceedings,  and  our  con- 
clusion is  that  the  title  in  question  failn  to 
disclose  the  existence  of  any  statute  au- 
thorUlng  such  a  aale,  and  therefore  It  can- 
not be  Bald  to  be  a  title  to  property  pur- 
chased at  tax-sale,  under  and  by  virtue  of 
any  law  of  thia  atate,  and  the  prescription 
invoked  and  sustained  by  the  Judge  a  qao 
la  not  available  to  the  defendant,  aud 
should  have  been  rejected  by  him. 

Entertaining  this  view.  It  will  be  neces- 
sary for  us  to  reverse  the  Judgment  ap- 
pealed from,  and  remand  the  cause  to  the 
lowfff  coart.  It  la  therefore  ordered  and 
decreed  that  tbe  Judgment  api>eBled  from 
be  annulled  and  reversed,  and  that  the 
cause  be  remanded  to  the  court  a  t/iia  for 
further  proceedings  according  to  law  and 
the  views  herein  expressed,  the  defendant 
and  appellee  to  pay  costs  of  appeal,  and 
those  of  the  lower  court  to  await  final  de- 
termination of  the  cause  therein. 


Hood  v.  Disston  et  a/. 
{SwpTtme  Court  of  Alabama.   April  28,  1890.) 
BJUEAOK  or  GOSTBACT—BCBDSK  OV  FrO(W^EtI- 

DBKCB. 

1.  In  an  action  for  breach  of  a  contract  to 
"harden  and  temper,  in  a  workman-like  manaer,** 
certain  blades,  tne  burden  is  on  tho  plaintiff  to 
establlsli  tbat  tbe  materials  used  In  tneir  maiia- 
facture  were  of  siicb  quality  tbat  tbe  blades  could 
by  proper  treatment  hare  been  efficiently  tem- 
pered and  hardened. 

2.  The  businesB  manwnr  of  defeodant.  called 
as  a  witness,  having  detaUed  the  termsof  the  oon< 
tract,  was  properly  permitted  to  state  that  de- 
fendants "had  perTormed  their  part  of  the  agreo- 
ment." 

9.  One  of  plalntlfTs  witnesses  having  tpstifled 
tbat  defendants  unskiUfully  placed  as  many  as  SO 
dosen  blades  in  tbe  furnace  at  a  time,  wfaloh  was 
uaworkman-like,  it  was  competent  for  defendants 
to  discredit  suoh  statemeot  by  proviog  that  to 
have  done  so  would  have  cooled  tbe  f  umaoe,  and 
greatly  delayed  the  work. 

Appeal  from  circuit  court,  Randolf  coun- 
ty; James  R.  Dowdkli-.  Judge. 

Action  by  the  appellant.  Joseph  R.Hood, 
against  the  appellees,  Henry  DIseton  & 
Sons,  tor  the  alleged  breach  of  a  verbal 
contract.  The  only  errors  complained  of 
relate  to  the  rullnifs  of  the  court  In  ad- 
mitting certain  evidence  in  support  of,  and 
the  giving  of  certain  charges  to  the  Jury 
upon  the  third  count  of.  tbe  complaint. 
This  third  count  la  in  the  following  lan- 
guage, which  sulficlentlyahowa  thoground 
of  action:  "The  plaintiff  clalmB  ol  the  de- 
fendant the  further  aum  ot  three  thousand 
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one  hnndred  and  aeventy-flre  dollars  and 
forty  cents  as  damages  for  the  breach  of 
an  agreement  made  by  plaintiff  with  de- 
fendants on,  to-wlt,  the  19th  day  of  Jan- 
nary.  A.  D..  1884,  by  frblch  the  defendants, 
for  the  conalderstlon  named  In  the  aj^ree* 
ment,  viB.,tponi  twenty-flve  to  thirty  centa 
on  hoe  blades,  and  from  fifty  to  slxt^  cents 
per  dosen  on  briar  scythes,  promised  and 
nndertonk  to  temper  for  plaintiff  a  larxe 
number  of  hoe  blades,  to-wit,  all  the  hoe 
blades  manafactnred  by  plaintiff  during 
the  year  1884,  and  the  defendants  promised 
and  undertook  to  do  the  same  In  a  work- 
man-like manner  and  wdl;  but  tbe  said 
defendants  tempered  the  said  hoe  blades 
d^ectlvely,  and  thereby  broke  said  agree- 
raent.  The  satd  plates  so  tempered  are 
too  bard,  and  break  too  easily,  and  were 
and  are  wholly  worthless ;  and  It  has  cost 
and  will  cost  the  plaintiff  three  thousand 
one  hundred  and  seventy-five  dollars  and 
forty  cents  to  have  new  plates  made  and 

Eroperly  tempered,  which  amonnt  said 
lades  would  hare  been  worth  to  him  had 
they  been  tempered  according  to  contract, 
and,  by  th<^ir  breach  of  said  agi'eement, 
plaintiff  has  sustained  damage  to  that 
amount. "  To  this  count  of  the  complaint 
the  defendant  pleaded  "(l)  that  the  alle> 
gutluns  In  the  complaint  am  untrue 
^(4)  defendants,  for  answer  to  the  third 
count,  say  the  allegations  contained  In 
said  count  are  untrue;"  "(10)  further 
ans  wering.defendantssay  to  all  the  counts, 
they  have  fully  performed  their  undertak- 
ings with  the  plaintiff. " 

The  evidence  showed  thatunder  thecon- 
tract  the  plaintiff  was  to  furnish  the  hoes 
and  blades  to  be  hardened  tor  falm  by  the 
deftadants.  Thomas  Dlsston.  who  was 
examined  as  a  witness  for  the  defendants, 
was  asked  in  rebuttal,  by  the  defendants* 
counsel,  "to  state  whether  ornot  the  hard- 
ening and  tempering  of  hoes  would  be  de- 
layed by  putting  flfty  dosen  In  the  furnace 
at  one  time. "  To  this  question  the  plain- 
tiff objected  on  the  grounds:  "(1)  Said 
question  seeks  to  elicit  irrdavant  and  Im- 
material evidence;  (9)  said  qnestlott 
seeks  toelicit  evidence  that  Is  In  Its  nature 
argumentative. "  The  court  overruled 
these  objections  of  the  plaintiff,  and  al- 
lowed the  witness  to  answer  "that.  If  flfty 
doxen  hoes  were  put  Into  the  furnace  at 
one  time,  the  result  would  be  that  the 
hardening^  and  tempering  would  be  de- 
layed." To  this  ruling  by  the  court  the 
plalntltr  duly  excepted.  The  witness  B.  B. 
Atistln,  on  being  examlneil  by  the  defend- 
nnts,  testlfled  that  he  was  the  general 
baslnees  manager  and  superintendent  of 
all  the  works  of  the  defendants,  and  that 
he  made  the  agreement  with  the  plaintiff 
for  the  alleged  breaeh  of  which  this  aetlon 
was  brought.  After  having  stated  the 
terms  of  the  agreement,  the  witness  was 
then  asked  by  defendants'  counsel  '^to 
state  whether  or  not  the  defendants  have 
performed  their  part  of  the  agreement. 
To  this  question  the  plaintiff  objected  on 
the  ground  ''that  it  called  for  the  opinion 
of  the  witness,  cuid  that  It  was  illegal  and 
inadmissible.'*  The  eonrt  overraled  the 
objection,  and  tba  witness  answered  that 
tbe  dtfendantB**  had  folly  petformedtbelr 
part  of  the  agreement.  ** 


At  the  request  of  the  defendants.  In  writ- 
ing, the  court  gave  the  following  charges^ 
"  (1)  Before  the  Jury  can  find  a  verdict  for 
plaintiff  on  the  contract  to  harden  and 
temper  goods  manufactured  by  Joseph  R. 
Hood,  they  must  And  ftvm  the  evidence 
thatthe  goods  which  defioidants  tempered 
and  hardened  forplalntltfwere  of  suuhma^ 
teiial  as  was  suitable  to  be  hardened  and 
tempered,  and  not  of  a  sort  of  material  as 
elthercould  notbe  hardenedand  tempered, 
or  which  would  be  too  hard  and  brittle 
after  tempering  and  hardening  in  n  work- 
man-like manner,  and  well.  (2)  If  the  Jury 
believe  from  the  evidence  that,  under  the 
contract  to  harden  and  temper  the  hoes 
manufactured  by  Hood,  the  goods  hard- 
ened and  tempered wereofapoormaterlal, 
and  that  said  goods,  when  hardened  and 
tempered,  were  Interior  or  worthless  be- 
cause of  such  poor  material,  and  not  be- 
cause said  goods  were  deflciently  hardened 
and  tempered,  the  plaintiff  cannot  recover 
on  the  third  count  of  the  complaint.  *  To 
the  giving  of  each  of  these  charges  the 
plaintiff  duly  reserved  an  exception. 

Ww.  H.  Smith,  Jr.,  and  Kelljr  &  Smith, 
for  appellant.  N.  D,  Densoa,  for  api>elleee. 

McClbi^i^n,  J.  A  witness  for  the  plain- 
tiff having  testlfled  that.  In  the  process  of 
hardening  and  tempering  the  hoe  blades, 
the  defendant  put  as  many  as  60  doxen  ut 
them  In  the  fumaceat  one  time,  which  was 
not  a  skillful  or  workman-like  method  of 
doing  the  work,  and  one  of  the  defendants 
having  testified  without  objection  that 
that  number  ''might  beput  In  and  heated, 
but  It  woud  take  a  much  longer  time,  as 
itwould  cool  down  the  furnace,  "we  think 
It  was  competent  tor  this  last  witness  to 
further  testify  as  an  expert,  which  he  was 
shown  to  be,  that  to  treat  that  numbw 
would  bavedelayed  the  work ;  thus  show- 
ing that  it  was  not  to  the  interest  of  de- 
fendant to  have  done  so.  and  affording  a 
basis  for  an  Inference  to  be  drawn  by  the 
Jury  that  plaintiff's  wltoees  was  mistaken 
in  this  part  of  his  testimony. 

The  witness  Austin  having  sworn  that 
he,  as  general  business  manager  of  defend- 
ants, made  the  contract  vrith  the  plaintiff, 
and  detailed  the  terms  of  the  contract  by 
which  defendants  undertook  to  harden 
and  temper  hoes  manafactured  by  plain- 
tiff In  a  workman-like  manner  and  well, 
fats  further  statement  that  defendants  had 
performed  tbelrpart  of  the  lucreement  was 
but  "a  short-hand  "rendering  of  the  facts 
Involved  iu  performance,  and  was  properly 
admitted.  1  Whart.  Ev.  fi  610;  Iron  Co.  v. 
Reed,  84  Ala.  498,  4  South.  Rep.  869 ;  UUlott 
V.  Stocks,  87  Ala.  2A0;  Tnmley  v.  Hanna, 
82  Ala.  189,  2  South.  Rep.  488;  Iron  Co.  v. 
Roberts,  87  Ala.  486,  6  South.  Rep.  848. 

Plaintiff's  testimony  tended  to  show 
that  the  blades  hardened  and  tempered  by 
defendants  were  too  brittle,  and  were  eas- 
ily broken  and  split.  There  was  expert 
testimony  on  the  part  of  the  defendant 
that,  "  when  steel  splits,  it  is  always  due 
tothe  inferior  quality  of  thematerial  used, 
and  not  to  the  tempering.**  We  are  un- 
able to  see  but  that  these  tacts  tended  di- 
rectly to  show  that  the  malarial  used  In 
manufacturing  the  blades  was  of  an  info, 
tlor  quality.  B7  the  tmns  of  the  contract 
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the  material  was  BDpplied  by  the  plaintiff. 
Whether  It  was  of  good  or  bad  quality 
was  a  fact  more  within  bin  knowledfire 
than  that  of  the  delendanta.  If  of  inferior 
material  In  sneh  sort  as  that  no  method 
of  treatment  by  defendants,  huweTtff  eklll- 
fnl.couldhETe  resulted  In  a  valuable  prod- 
uct, it  is  Imposaible  to  conceive  how  any 
claim  for  damages  could  accrae  to  the 
plaintiff,  even  though  the  work  had  not 
been  done  by  detendanta  in  a  workmau- 
llke  manner,  and  welt,  aiufie,  whether  so 
done  or  not,  the  arUcle  Is  equally  value> 
leas.  These  eonaidenitlons  make  it  mani- 
fest to  onr  minds  that  one  essential  ele- 
ment of  plaintiff's  right  of  recorery  In  the 
present  action  was  that  he  furnished  ma- 
terial of  such  quality  that  the  blades  could 
by  proper  treatment  hare  been  efficiently 
hardened  and  tempered.  Until  that  fact 
appears,  It  Is  not  shown  that  any  damage 
was  done  the  plaintiff  by  defendants' want 
of  skill  or  care  in  tempering  the  metal.  It 
follows  that  the  bnrden  of  proWog  this 
fact  was  on  the  plaintiff.  The  charges 
given  at  defendants' request  were  in  hai'- 
mony  with  the  view  we  have  taken  of  the 
law.  They  were  not  abstract,  as  we  have 
endeavored  to  demonstrate,  and  were 
propw^  fdven. 

we  discover  no  error  In  the  recordt  and 
the  Judgment  ol  the  drenlt  court  Is  of- 
flnned. 


WiNTBB  V.  Baldwin  et  a/. 

<Sut)rm»  Court  of  Alabamck  April  ao,  1890.) 

Njitioitu  Bjjna — Btooeholdbss — Jxtsncnov  or 
Books. 

1.  Code  Ala.  1888,  f  1077,  which  proTldei  that 
stockholders  of  all  private  corporanona  have  the 
right  to  access  to,  and  inspeotion  aad  examlnatlOD 
0^  Uia  books,  records,  ana  papers  of  the  eoniorft- 
tlOD,  St  aU  reewmablft  and  propw  timoa,  lorplfos  to 
national  banks  located  within  the  state ;  and  man- 
damuA  will  lie  agalost  the  offloer  having  custody 
of  the  books  to  enforce  the  right. 

S.  The  rights  of  stockholders  oonferred  by  the 
above  statute  are  not  ourtailad  by,  nor  Is  the  stat- 
ute in  oonflict  -with.  Rev.  8t  U.  &  U  BS40,  5241, 
which  provide  that  national  hanks  are  subject  to 
eKsmlnation  \>y  an  officer  appointed  by  the  comp- 
troller of  the  treasury  for  that  purp<»e,  and  that 
they  Bball  not  be  subject  to  vlsitorial  powers  other 
than  those  authorized  hy  oongress,  w  vested  lu  the 
courts  of  Justice. 
CbOfToxi  J.,  dissenting. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrinoton,  Judge. 

The  appellant  In  tlile  case,  Joseph  8. 
Winter,  filed  his  petition  for  ma.inia.mua 
against  the  First  National  Bank  of  Mont- 
gomery, and  alleged  that  he  was  a  stock- 
holder In  the  said  bank ;  that  be  had  made 
application  to  A.  M.  Baldwin,  cashier  o4 
the  bank,  to  be  allowed  to  Inspect  the 
books,  records,  and  papers  thereof,  which 
was  refused;  and  he  prayed  for  the  alter- 
native writ  of  manda.maa  requiring  and 
ordering  the  said  First  National  Bank,  or 
Its  agents  and  offlrara,  to  allow  and  per- 
mit him  to  make  such  examination  at  such 
times  as  may  be  reasonable  and  proper. 
The  bank  and  its  cashier  each  made  a  mo- 
tion to  quash  tiie  writ  on  the  ground  that 
no  manaamua  can  issue  to  a  bank  char- 
tered under  the  laws  of  the  United  States, 
that  the  state  statute,  under  which  this 


petition  was  filed  does  not  apply  to  na- 
tional banks,  and  other  grounds  anneces- 
sary  to  be  noticed.  Upon  the  bearing  ut 
these-motlons  the  court  quashed  the  writ, 
and  this  mUng  of  the  court  to  awdgned  as 
error. 

Winter  A  Winter,  for  appellant.  Tomp- 
kloa  A  Troy,  tor  appellees. 

SoHBBTiLLK,  J.  The  Statute  declares 
the  law  of  this  state  to  be  that"  thestock- 
faolders  of  all  private  corporations  have 
the  right  of  access  to,  ot  Inspection  and  ex- 
amination of,  the  books,  records,  and  pa- 
pers of  the  corporation,  at  reasonable  and 
proper  times.**  Code  1886,  §  1677.  This 
statute  Is  but  a  sUf^bt  modification  ot  the 
rule  of  the  common  law,  and  Its  conatrue- 
tlon  Is  fully  discussed  in  the  case  ot  Foster 
V.  White,  86  Ala.  467, 6  South.  Bep.  88.  We 
tbweheld  that  the  parposeol  tbsstatato 
was  to  secure  to  the  stockholder  of  every 
corporation  the  right  generally  to  ex- 
amine the  books  at  all  reasonable  and 
proper  times,  and  that,  upon  a  denial  to 
him  of  the  exercise  of  this  right, he  waa  en- 
titled to  a  maadamua  upon  an  averment 
of  facts  which  prima  fftde  bring  the  appli- 
cant within  the  terms  of  the  statute,  and 
showing  such  denial.  It  the  Inspecdon  la 
sought  from  Iminopor  motlTsa,  or  for  rea- 
sons which  are  Insufilclent  to  Jnstuy  It, 
this  was  said  to  be  a  mattw  of  delenaenot 
necessary  to  be  negatived  by  the  ai^U- 
cant,  by  way  of  anticipation.  In  his  plead> 
Ings. 

The  presMit  application  Is  made  by  a 
stockholder  In  a  national  bank,  and  the 
main  qnaetion  raised  is  whether  these  In- 
stitutions are  entitled  to  the  prerogative 
of  bdttg  exempted  from  the  operation  of 
the  above  section  ot  the  Code.  The  decis- 
ions are  numerous  which  hold  that  the 
states  are  restrained  from  lewrislatjng  ad- 
versely to  the  Interests  ot  these  banks,  or 
dlscriminatlnK  unfavorably  against  them 
on  the  ground  that  they  are  authorised, 
constitutional  agencies  of  the  federal  «ot- 
emment,  appropriat^y  designed  to  aid  in 
the  administration  of  the  fiscal  operatlonB 
of  the  government.  These  declsiouB  have 
reference  chiefly  to  state  laws  evincing  un- 
friendly discrimination  in  the  exercise  of 
the  taxing  power,  the  tendeninr  of  which 
was  often  to  cripple  thdr  Inflaence,  and 
even  destroy  ttmr  veiy  existence.  Pol- 
lard V.  State,  65  Ala.  628;  People  v.  Weav- 
er, 100  D.  S.  689;  Cook,  Stocks,  (3d  Ed.)  S 
671.  There  is  nothing  of  a  hostile  or  dis- 
criminating character  In  the  operation  of 
the  statute  under  consideration.  Its  pur- 
pose is  to  place  all  stock  corporations  on 
precisely  the  same  footing;  to  cuofer  on 
tiie  stockholders  ol  each  the  right  to  know 
their  financial  condition;  to  ascertain 
whether  they  are  being  honestly  and  prof- 
itably conducted,  or  otherwise;  and  to 
keep  a  supervision  over  all  the  details  of 
management  which  can  In  any  way  affect 
the  value  of  the  stock,  Includhig  the  good 
fame  and  financial  integrity  of  the  institu- 
tion. The  statute  unquestionably  applies 
to  banks  Incorporated  by  the  states.  We 
see  no  reason  why  it  should  not  atoo  ap- 
ply to  national  banks. 

The  principle  is  enunciated  In  general 
terms  by  the  Dulted  States- supreme  court 
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InWalteT.Dovley.MU.  S.  527, as  follovn: 
"We  baTB  more  than  once  held  In  this 
eoort,"  says  Mr.  Justice  Miluer,  "that 
the  national  banks  orjcantzed  nnder  the 
acts  of  conffress  are  subject  to  state  leg- 
islation, except  where  such  legislation  Is 
in  conflict  with  some  act  of  congress,  or 
where  It  tends  to  Impair  or  destroy  the 
utility  of  anch  banks  as  afcsnts  or  testra- 
mentalities  of  the  United  States,  or  Inter- 
feres with  the  pnrposee  of  their  creation.  ** 
It  was  decided  Id  that  case  that  a  statate 
of  the  state  of  Vermont  was  valid  which 
required  the  cashiers  of  national  banks  In 
that  state  to  transmit  toclerks  of  the  ser- 
eral  towns  a  list  of  the  sbarehulders,  with 
the  number  of  their  shares,  tor  the  purpose 
of  taxation.  The  same  doctrine  had,  in 
^ect,  been  prerlonely  announced  In  the 
case  of  Bank  t.  Com.,  9  Wall.  where  a 
statate  of  the  state  of  Ken  tucky  required 
"the  cashier  of  a  bank  whose  stock  is 
taxed  to  pay  Into  the  treasury  the  amount 
of  the  tax  due.  If  not,  he  was  to  be  held 
liable  for  the  same,  with  twenty  per  cent, 
npou  the  amount.  The  tax  Itself  was  an- 
tourised  by  the  act  of  conffress,  but  the 
state  law  undertook  to  regolate  the  mode 
of  Its  asBeesment  and  collection,  by  obllff- 
fng  the  cashier  to  collect  the  tax  ontof  the 
dividends,  and  pay  It  over  to  the  state. 
The  objection  was  taken  that  a  state 
could  not  thus  Interfere  with  national 
banks  by  InterpouizM;  such  a  duty  on  their 
offlcers;  but  the  United  States  supreme 
court  held  the  law  to  be  a  valid  exercise  of 
state  lefflslatlve  power,  and  free  from  con- 
stitutional objection. 

We  can  see  nothing  In  the  right  conferred 
on  a  stockholder  to  Inspect  the  books  of  a 
national  bank  which  In  any  manner  tends 
to  ImpaJf  or  destroy  the  nttllty  of  such 
banks  as  fiscal  asents  of  the  federal  gov- 
ernment, or  which  Int^erw  with  the  par- 
poses  for  which  they  were  created.  Nor 
can  we  see  anything  In  the  laws  of  con- 
gress which,  even  by  Implication,  forbids 
the  exercise  of  such  a  right  by  stocknold- 
ers.  These  laws.  It  Is  true,  authorize  the 
appointment  of  bank  examiners  by  the 
comptroller  of  the  cuiTeney,  and  provide 
that  these  Institutions  shall  not  be  subject 
to  any  vlsltorlal  powers  other  than  those 
which  are  authorized  by  congress,  or"  vest- 
ed in  the  courts  of  Justice. "  Rev.  St.  U.  8.  U 
6240,  5241.  But  these  provisions  were  not 
Intended,  In  our  opinion,  to  curtail,  or 
even  to  r^nlatn,  the  rights  of  stockbold- 
era,  or  their  relations  towards  the  bank. 
An  act  of  congress  will  not  be  construed 
to  take  away  the  jurisdiction  of  state 
courts,  or  to  remove  any  favored  persons 
or  Instlttttlons  tromtheeqnal  operation  of 
state  laws,  unless  the  purpose  to  accom- 
plish this  result  Is  unamblguonsly  ex- 
pressed, or  implied  by  necessary  intend- 
ment. Ctooke  V.  Bank,  62  M.  Y.  96.  It  was 
accordingly  held  In  Bank  v.  Gunst,  1  Abb. 
N.  G.  292,  (1876,)  that  a  national  bank  or^ 
sanlzed  under  the  act  of  congress,  which 
was  decided  to  be  a  foreign  corporation, 
was  subject  to  a  general  statute  of  New 
York  requiring  foreign  corporations  to  {rive 
secori^  for  payment  of  costs  before  in  :I- 
tutlng  a  suit  In  a  state  court.  That  de- 
elalon  was  made  by  the  New  York  superior 
court,  bnt  no  appeal  was  taken  from  It. 


flee,  also,  3  Morse,  Banks,  (3d  Ed.)  ilo7, 
p.  1394:  Gould  ft  T.  NotPS  Bev.  8t.U.  S. 
961,  963.  We  accordingly  hold  that  a  na- 
tional bank  Is  subject  to  the  Influence  of 
section  1677  of  the  Code  of  Alabama 
equally  with  all  other  corporations. 

The  writ,  however,  must  Issue  against 
the  cashier  of  the  bank,  or  other  officer 
having  the  custody  of  the  books;  and  It 
dOM  not  run  against  the  corporation  as 
sneh,  unless  to  compel  the  dlschaise  of 
some  corporate  duty.  The  bank,  In  Its 
corpo<*ate  capacity,  was  not  a  proper  par- 
ty defendant  to  this  proceeding.  Wood. 
Mand.  23,  39,  80;  Mos.  Mand.  199;  Peo- 

Ele  V.  Throup,  12  Wend.  188;  People  v. 
[ott,  1  How.  Pr.  847;  Ang.  *  A.  Corp. 
(nth  Ed.)  5707. 
Reversed  and  remanded. 

Glopton,  J.,  dissents,  holding  that  sec- 
tion 1677  of  tbeCode  was  not  intended  and 
does  not  apply  to  associations  Incorpo- 
rated under  the  national  bank  act  of  con- 
gress; the  relative  right  of  the  sharehold- 
ers, and  duties  oi  the  officers  to  them,  not 
being  proper  Bobjects  of  state  l^gtolation. 

Cartes  et  aJ.  v.  Lbbhan,  Durb  &  Co. 
(Supreme  Court  of  Alabama.  April  SO,  1800.) 
Taovsa— FaoinssoRT  Nora— InroasNT  Pus- 

OBASia. 

1.  An  indonaa  in  bl»k  of  s  pKHnissory  note 
transferred  as  ooUnteral  ■eearity,  bu  title  and 
po«ses»ion  safScient  to  anpport  an  action  of  trover, 
of  which  be  la  not  divested  by  returning  It  to  the 
indoraer  for  ocdleetkm. 

S.  A  note  Indorsed  as  oollateral  seoarl^  was 
retamed  to  the  indorsers  for  ooUeotlon.  Tbey 
bad  agreed  with  a  creditor  to  procure  and  turn  ft 
over  to  him  In  payment  of  his  denuud,  and  In- 
fonned  him  that  It  was  then  bold  as  oollateral 
seoority  by  a  Arm  t«  whom  they  had  telegraphed 
to  aena  it,  and  with  whom  the/  tiad  an  arrange- 
ment for  the  return  thereof,  ana  represented  that 
they  in  fact  owned  it.  On  Its  arrival  no  further 
queations  were  asked,  and  the  note  was  accepted 
without  notice  that  It  was  sent  and  receipted  for, 
for  oolleoUon  only.  Held,  that  the  credttw  waa 
not  a  pumbaaer  wlthoat  notioeof  tbB  risbts  of  the 
indoraee  ao  aeodlng  it. 

Appeal  from  city  court  ct  Decatur;  J.l^. 
BiTFORD,  Special  Jndge. 

Action  to  recover  damages  for  the  al- 
lured unlawful  conversion  of  a  promissory 
note.  Judgment  upon  agreed  statement 
of  tacts,  which  appear  In  the  opinion. 

Wert  A  Speake,  for  appellants.  Kyle  4 
SSceggB,  for  appellees. 

Clopton,  J.  The  undisputed  facts  are: 
Wiggins,  Vest  A,  Co.,  being  indebted  to 
Lehman,  Durr  &  Co.,  the  plaintlfts,  trans- 
ferred and  delivered  to  them  several  notes 
on  various  personn  as  collateral  security 
forsQch  Indebtedness.  Among  the  papers 
thus  delivered  was  the  notefor  theconver- 
slon  nf  which  this  suit  is  broogbt.  At 
the  time  of  delivery  ft  was  indorsed  In 
blank  by  Wiggins,  Vest  ftCo., having  been 
so  Indorsed  by  the  payee  to  Wllhlte,  and  by 
Wllhlte  to  them.  While  the  note  was  In  the 
possession  of  plaintiffs,  defendants  called 
upon  Wiggins.  Vest  &  Co.  for  the  settle- 
ment of  the  claim  which  they  beld  against 
them,  who  proposed  to  tarn  over  In  se^ 
tlMuent  of  the  demand  etrtatn  notes,  the 
note  In  question  being  one.  Notlxdng  aUe 
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to  produce  this  note,  th^  Informed  de- 
fendanta,  who  accepted  their  propuBltloa, 
that  plaintiftB  held  itaa  collateral  aecority ; 
but  they  had  telegraphed  for  it,  and  would 
teet  It  the  next  morning;.  Upon  defendants 
Inquiring  in  what  shape  the  note  was.— 
whether  It  was  plaintiffs',  or  did  Wigsrins, 
VeBtftCo.  harearlght  to  demand  It,— they 
ware  told  that  the  latter  bad  an  arrance 
meat  with  plaintiffs  by  which  they  could 
get  It  when  they  called  lor  it.  and  that  It 
belouged  to  WlsKlns,  Vest  ft  Co.  In  re- 
sponae  to  the  telegram,  plaintitrs  amt  the 
note  In  a  letter,  In  which  was  also  inclosed 
a  receipt  for  thla  and  other  notes  held  by 
plain  tins  as  collateral  security,  stating 
they  were  received  for  collection,  and  that 
Wiggins,  Vest  &  Co.  were  to  remit  all  mon- 
eys collected,  and  forward  all  cotton  or 
other  produce  received  on  account  ol  the 
notes.  The  receipt  was  signed  by  Wiggins, 
Vest  A  Co.,  and  returned  to  plalnttHs. 
Without  making  further  Inquiry,  defend- 
imts  received  the  note*  indorsed  to  them, 
from  Wiggins,  Test  Co  ,  and  collected  the 
snme,  bat  wlthoat  knowledge  of  the  con- 
tents of  the  tel^^m,  the  letter,  or  the  re- 
ceipt. We  have  stated  the  facts  thus  fully, 
because  we  are  required  by  the  act  creat- 
ing the  city  court,  when  a  case  Is  tried 
without  a  Jury,  to  review  the  conclcsion 
and  Judgment  on  the  evidence  without  any 
presnmtftlon  In  favor  of  the  mllng  of  the 
conrt.  ThedeUvery  of  thenote  to  plaintiffs. 
Indorsed  In  blank  by  Wla^ns,  Vest  &  Co,, 
passed  the  Interest  and  property  therein  to 
them.  They  had  title  and  possession  suffi- 
cient to  support  the  action  of  trover,  of 
which  they  were  not  divested  by  sending 
It  to  the  persons  from  whom  they  received 
It  as  collateral  security  for  collection,  as 
their  agents.  RIggs  v.  Andrews,  S  Ala. 
628:  Blackman  r.  Lehman,  68  Ala.  547. 
Wiggins,  Vest&Co.,belngagents  with  gen- 
eral authority  to  collect  the  note,  were  not 
authorized  to  make  any  other  disposition 
of  It;  certainly  not  to  trade  it  in  payment 
of  their  own  debt.  Ferguson  v.  Morris.  67 
Ala.  8W.  Btit  it  may  be  said  that,  by  re- 
turning the  paper  to  Wiggins,  Vest  ft  Co. 
without  filling  up  the  blank  Indorsement 
in  theirownnames,  plaintiffs  clothed  them 
with  apparent  title  and  authority  to  dis- 
pose of  the  note,  and,  having  given  occa- 
sion to  the  commission  of  the  wrong, 
must  be  the  sufferer.  Whether,  if  defend- 
ants bad  purchased  under  such  circum- 
stances without  notice,  they  would  have 
been  protected  against  the  prior  title  and 
claim  of  plaintiffs.  It  Is  unnecessary  to  de- 
cide. They  had  actual  notice,  or  at  least 
were  Informed  of  facta,  which  ought  to 
have  put  them  on  inquiry,  and  which  im- 
pute notice.  They  were  informed  by  Wig- 
gins, Vest  ft  Co.  that  plaintlffB  had  i>oases- 
sion  ol  the  note,  and  hdA  It  as  collateral 
security.  This  information  constituted 
actual  notice.  Having  actual  notice  of  an 
outstanding  conflicting  claim,  they  were 
not  warranted  in  relying  and  acting  upon 
Wiggins,  Vest  &  Co.'s  explanatory  or  con* 
tradlctory  statements.  They  were  deal- 
ing with  them  as  the  owners  of  the  note, 
whose  interest  it  was  to  misrepresent  or 
conceal  the  facts.  Information  that  plain- 
tiffs had  the  note  as  collateral  seenrity, 
eomina;  from  Wigsiiu,  Vest  ft  Co.,  who 


were  thus  Interested,  was  mfBclent  to  pat 

deffflidants  upon  Inquiry  as  to  the  truth  of 
their  qualifying  and  contradictory  state- 
ments. They  should  have  made  inquiry 
as  to  the  nature  and  character  of  tbe  ar* 
rangement  between  Wif^ns,  Vest  ft  Co., 
and  plaintiffs  of  thosewho  were  not  inter- 
ested in  misleading  them.  The  defenrliuits 
were  at  fault,  and  must  suffer  the  conse- 
quences. 2  Pom.  Gq.  Jur.  {  601 :  Simpson 
T.  Hlnson.  ante.  264.  88  Ala.  637.  On  the 
undisputed  facts,  the  judgmentof  thecoort 
is  correct.  AflArmed. 


KlBK  ef  al.  V.  8HBKTB. 

(Supreme  Court  of  Alabama.  April  90, 1890,) 
VaKDOB'B  LuK—AsaiQXinNT— Parties. 
1.  la  a  anlt  to  enforce  a  vendor's  lien  by  an  as- 
signee of  bonds  given  for  the  purofaaaa  niCMiey»  the 
assignor  is  not  a  necessary  party. 

3.  A  bill  in  equity  to  enforoa  a  vendor's  lien 
filed  by  an  assignee  oithedebtneednotstatswbeB 
the  assignment  was  made. 

Appeal  from  city  conrt  ol  Deeatnr ;  W. 
H.  Simpson,  Judge. 

Bill  In  equity  to  enforce  a  vendor's  Ken. 
It  states  a  sale  of  the  land  to  Bains,  and 
theu  a  salf:  by  him  to  the  defendants,  and 
their  giving  bonds  tor  thepnrchasc  money, 
— two  signed  by  both  of  them,  and  the 
other  by  one  only.  The  bill  then  all^cea 
that  the  bonds  are  unpaid,  and  hare  been 
assigned  to  thecomplainante.  Ademurrer 
on  the  grounds  that  the  assignor  Is  a  nec- 
essary party,  thHt  there  is  a  misjoinder  of 
causes,  and  that  the  bill  does  not  state 
when  the  bonds  were  transferred,  was 
OTerroled.  This  Is  assigned  as  error. 

Brown  A  Kirk  and  R.C.Huittt  for  appel- 
lants. R,  C.  Briekell,  for  respondeat. 

Stonk,  C.  J.  We  find  no  error  in  this 
record.  No  relief  is  asked  which  can  in 
any  way  affect  Robinson,  Bains,  or  Brown. 
No  relief  against  them  Is  asked,  no  title  is 
sought  tobediveeted  out  ol  them,  &nd 
under  no  decree  that  can  be  rendered  will 
they  be  either  injured  or  benefited.  Batra 
V.  Ause,  5  Ala.  173;  1  Brick.  Dig.  pp.  754. 
755,  U  1714-1716, 1796;  WUkinsoa  v.  May, 
69  Ala.  88;  McKay  t.  Broad.  70  AUi.  877; 
Woodall  T.  Kelly,  85  Ala.  868,  5  Sootb. 
Rep.  164.  And  It  Is  equally  a  matter  of  in- 
difference to  the  defendants  at  what  time 
their  bonds  were  transferred  to  Sheets. 
The  matter  of  interest  to  them  la  that 
they  should  not  be  required  to  pay  the 
parebase  money  of  the  lots  to  anyone  not 
authorised  to  receive  It.  When  he  became 
so  aatborised  Is  a  qaestlon  in  which  tbey 
have  no  concwn,  provided  bla  right  ao- 
cmed  b^ore  be  brought  salt. 

There  Is  nothlog  In  the  other  queatloii. 

Affirmed. 

Snodorass  v.  ComjBoir. 
{Supreme  Court  of  Alabama.  May  t,  UM.) 
MomT  Hab  avd  RsosrvsD. 
Where  plaintiff  and  defendant  enter  Into  a 
contract  under  wbloh  defeodaDt  Is  to  out  and  saw 
timber  on  plaintiffs  land,  defendant  to  receive 
three-fourths  of  thelumberand  platnUff  one-fonrtb, 
plalntitF  cannot  maintain  asBumpsU  for  money 
had  and  received  on  defendant's  refasal  to  torn  over 
plaintltt's  fourth,  the  title  to  whioh  has  always  rs- 
mained  in  him,  and  no  partof  whitdi  lias  ever  beea 
sold. 
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Appeal  rroin  eircnlt  coort, JTaeksoncoav- 

ty ;  John  B.  Tai-i.y,  Jodee. 

Asminipstt  hy  Henry  U.CoulMm  agalnct 
llVilliain  E.  Snodfirraiw.  The  only  oouBtct 
In  tiiecomplaint'aretbeconiaaon  counts, 
And  the  defeadaot  ^eaded  the  seDeral 
teBoe,  payment,  and  R^-otf.  Tbn  evi- 
dence iriiowed  tlMt  the  plaintiff,  who  wan 
the  owner  of  land  and  the  timber  there- 
on, made  a  special  contract  with  the  de- 
fendant that  the  latter  shoula  cut  and 
haul  the  timber,  and  have  it  aa wed,  and 
that  the  paiutin  was  to  get  one-fourth  of 
the  hnnbar,  the  deleiidant  ratalnliw  the 
tbree-tourtlw.  Ttiere  was  a  conflict  In  the 
«Tldence  ae  to  whether  defendant  wme  to 
lie  paid  for  cutting  and  haallng  the  tim- 
t>er.  The  evldenoe  further  showed  tfaa/t 
the  plaintiff  never  sold  the  trees,  ixat 
Agreed  that  they  mlKht  be  cut  and  hauled 
and  sawed,  and  that  bin  property  In  tbe 
one-fourth  of  tbe  lumber  shonld  remain  In 
lilm.  The  endence  shows  that  this  lum- 
tter  was  thus  sawed  and  ataoked  up  in  the 
lumber-yard  of  the  defendant,  and  there  Is 
no  evidence  that  any  part  of  It  had  ever 
t>eeB  sold.  There  was  alao  evidence  that 
the  defendant  refused  to  let  plaintiff  have 
the  lumber  until  he  paid  blm  for  cutting 
and  hauling  the  logs,  though  the  defend- 
ant denied  this.  Evidence  was  Introduced 
«howlng.  til*  smoant  of  lumber  so  aawed 
by  the  detendaDt;  and  tbe  plalntttf  Intro- 
<lnced  two  persons  as  witnesses,  who  tes- 
tified that  they  measured  the  stumps  of 
the  trees  cut  by  the  defendant,  and  tbe 
length  of  the  logscnt  therefrom,  and  tfaere- 
t>y  made  a  rough  estimate  of  tbe  amount 
of  the  lumber  cut  by  the  deleaidant,  at  tbe 
aame  time  puttltig  down  in  a  little  mem- 
orandum book  tiielr  figures  and  measore- 
tnentfi  and  estimate.  (>n  motion  nf  the 
plaintiff  this  memorandum  book  was  In- 
troduced In  evidence,  against  the  objec- 
tion and  exception  of  the  defendant.  Up- 
on tlie  evidence  as  Introduced,  the  defend- 
ant re()U&<ted  tbe  court  to  give  thefoUow- 
1»K  charge  In  writing :  "  If  you  believe  the 
•evidence,  the  plaintiff  Conlson  Is  not  en- 
titled to  recover  for  the  lumber  In  this  ac- 
tion. "  The  court  refused  to  give  this 
charge,  and  the  defendant  thereupon  duly 
excepted.  There  was  judgment  for  tbe 
plalntlfl,  and  the  defendant  now  appeals 
and  assigns  the  rulings  of  the  court  as 
«rror. 

A.  C.  BrhkeB  and  Hmt  4k  Clapton,  tor 
appellant;  Speake  <ft  Coalaoa,  for  appellee. 

Stons,  C.  J.  In  Acklen  v.  Hickman,  68 
Ala.  494,  we  laid  down  the  rule  when  a 
memorandum,  used  hi  connection  with  a 
witness'  testimony,  may  Itself  be  put  In 
evidence.  The  memorandum  In  this  ease 
was  scarcely  brought  within  the  rnle. 
PoMsIbly,  asfnmlshlng  the  detailed  Items 
and  numbers  to  which  the  witness  had 
testified.  It  was  brought  within  the  Influ- 
«cce  of  another  rule. 

■  Tbe  complaint  In  this  case  contains  only 
common  counts.  The  count  upon  which 
the  plaintiff  must  have  recovered  is  the 
on«  lor  money  had  and  received.  That 
•count  comes  nearest  to  the  case  made  by 
the  testimony.  So  far  as  the  plaintiff's 
claim  rests  on  the  lumber  transaction 
thwa  can  ha  no  recovery  tor  money  had 
T.7so.no.25— 47 


aad  received.  There  la  no  teatlnMuy  that 
the  lumber  had  been  sold,  or  ao  ecmverted 
by  the  defendant  as  that  he  could  be  made 
to  account  for  tbe  plaintiff's  alleged  oite- 
fonrth  Interest  In  It  as  for  money.  The 
lumber,  even  at  tbe  trial,  waa  at  tiie  mUL 
undisposed  of.  Snedeeor  y.  Leaehman,  10 
Ala.  380;  1  Brick.  Dig.  140,  141,  %%  74.  89  ;  8 
Brick.  Dig.  p.  51.  S  10;  Moody  v.  Walker, 
ante.  346.  G^he  charge  asked  by  defendant 
ought  to  hara  been  glvm.  Berersed  and 
remaadad. 


Wadduul  t.  Waltoh  et  al. 

{9«9rfn>«  Court  irfLmiMama.  Jvm19,1MM. 
^  X4k  AmL) 

Taxation— Balb  tor  Nox-PAnmra— Aonoir  wr 
Tax-Titlk  Holzmcb. 

1.  Aot  107  of  1880  proridas  enohuively  ••for 
thesaloof  all  propcorty  forfeited  or  mid  to  tbeatsta 
fordeUnQueat  taaescr  UoeBses;"  and  a  tu-dee^ 
made  unoer  said  aob  which  deacribcs  the  prop, 
erb;  sold  as  having  oeea  forfaited  to  the  gtata  st 
a  particular  date,  and  for  taxes  of  a  particular 
year,  is  null  and  void  when  tt  Is  proved  that  the 
property  was  never  firarfettad  at  tbe  date,  or  tor 
the  taxes,  stated. 

3.  Even  if  forfeiture  en  a  dlffemt  date,  and 
for  dUTerenttazes,  nmld  be  proved,  yet,  Itsppeav- 
inR  that  the  price  at  which  the  propertj  was  ad- 
judicated was  lees  than  the  taxes  due  for  whl(^ 
the  forfeiture  is  claimed,  this  would  be  a  cause 
of  nulli^,  because  vlolatiiig  tbe  axpress  prohlhl- 
tion  ooDUlned  In  Act  lOT  ofiSBO. 

8.  Where  the  holder  of  s  tax-title  appears  as 
plalnttffj  in  a  petitory  aotton  against  the  former 
owner*  in  possMsion,  he  is  bound  to  establish  Ua 
title,  and  cannot  oreroone  objeotians  to  U  on  ths 
gronnd  of  prescripUon. 
(SyUdbUB  bv  th*  Court) 

Appeal  from  district  court,  pariah  of 
Madison. 

A.  L.  Slaeky  for  appellant.  Wosa 

Murphj,  for  appellees. 

Fknner,  J.  The  property  In  contro- 
versy belonged  to  Chariea  D.  Dunlap,  who 
died  In  1855,  and  under  hla  will  paMed  to 
the  defendants,  who  are  bis  vridow  anA 
daughter.  It  was  originally  a  cultivated 
plantation;  but,  owing  to  overflows, la 
common  with  many  other  estates  in  Ma^ 
iBon  parish.  Its  caltivatlon  was  ahan- 
doned,  and  It  lay  idle  tor  many  yeanu 
The  defendants,  however,  occupied  It, 
throngh  tenants.  In  1876  and  1^;  and  In 
1887  they  again  put  tenants  upon  It,  who 
occupied  It  at  the  time  when  this  salt  was 
brought.  Thwe  la  no  pretense  that  any- 
body else  ever  occupied  the  land. 

In  February,  1889,  the  plaintiff  brought 
this  petitory  action  against  the  defend- 
ants, in  which  he  avers  that  he  la  owner  of 
the  property  by  virtue  of  a  tax-title  evi- 
denced by  two  deeds  of  sale,  via.:  (1)  A. 
tax  collector'0  deed  to  him  under  a  tax- 
sale  made  on  May  1, 1886,  for  delinquent 
taxes  due  under  OMeasmeats  made  In  the 
name  A.  W.  Spencer;  (3)  another  deed, 
made  in  1882,  by  which  the  collector  sold 
the  property  to  Bpencer  as  property  lor- 
felted  to  the  state  for  delinquent  taxes  aa- 
sessed  in  the  name  of  tbe  estate  of  Dunlap. 

Of  conne,  tbe  validity  of  plalntirr's  tiOe 
depends  upon  that  of  the  Side  to  Spencer; 
for.  if  defendant's  title  had  never  been  di- 
vested by  a  valid  forfeiture  to  theatats, 
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In  the  name  of  Spencer  could  farnista  do 
basis  tor  a  sale  of  d^endant's  property. 
Recnrrlne  tu  the  deed  to  Spencer,  we  dl»- 
cover  that  It  was  executed  under  Act  107 
of  18S0,  which  provides  exclusively  "  tor  the 
sale  of  all  property  forfeited  or  sold  to  the 
state  tor  delinquent  taxes  or  11060888." 
The  deed  describes  this  property  as  hav- 
ing been  "assessed,  listed,  advertisHl,  and 
forfeited  In  the  name  of  estate  of  Charles 
D.  Dunlap, "  and  further,  as  harlug  been 
"forfeited  tu  the  state  oT  Louisiana  on  tbe 
8d  day  of  December,  1879,  for  the  taxes  due 
thereon  for  tbe  year  187S,  and  not  since  re- 
deemed as  provided  by  law."  Now,  It  is 
clearly  proved,  and  Indeed  it  Is  admitted, 
that  the  property  was  not  forfeited  to  the 
state  on  tbe  Sd  day  of  December,  1870.  or 
for  the  taxes  of  1878;  and  thus,  on  the  face 
of  the  deed,  tbe  basis  on  which  It  rests  is 
entirely  destroyed.  PlalntiO  seeks  to  es- 
cape the  effect  of  this  by  proving  that  the 
property  had  been  forfeited  to  the  state  In 
1874  tor  the  taxes  of  1872.  Even  If  this 
were  proved,  it  is  obvious  that  the  state 
neither  asserted  nor  conveyed  any  title 
founded  on  such  forfeiture. 

Moreover,  the  Act  107  of  1880,  under 
which  the  sale  was  made,  provides:  "The 
tax  collector  shall  not  receive  a  bid  for  a 
less  amount  than  the  sum  necessary  to 
pay  all  taxes  *  •  •  that  may  be  due," 
etc.  Now,  It  appears  from  the  very  delin- 
quent list  recoraed  In  the  auditor's  office, 
and  relied  on  as  operating  a  forfeiture  un- 
der the  sixty-eiichth  section  of  Act  42  of 
1871.  that  the  taxes  of  1872,  for  which  the 
'orfeiture  la  claimed,  amounted  to  C137.60; 
and  the  deed  to  Spencer  shows  that  the 
property  was  adjudleated  to  him  for  978, 
declared  to  be  "one  dollar  more  than  the 
sum  necessary  to  pay  all  taxes,  etc.,  due. " 
Thus,  whatever  forfeiture  be  relied  on,  the 
title  fails.  If  the  forfeiture  recited  in  the 
deed  be  considered,  the  sale  is  nut), because 
there  was  no  such  forfeiture.  If  the  for- 
feiture claimed  for  the  taxes  of  1872  be  as- 
serted, then  The  sale  is  equally  null,  for 
violating  the  express  prohibition  ot  tbe 
statute,  by  recelviuK  and  adjudicating  up- 
on a  bid  less  than  the  taxes  due. 

The  effort  of  the  plaintiff  In  a  petitory 
action  to  sustain  bis  title  by  a  plea  ol  pre- 
scription against  any  attack  thereon  by 
tbe  defendants  in  possession  cannot  be 
countenanced.  The  plaintiff  has  cited  no 
precedent  for  such  a  reversal  ot  the  ordi- 
nary principles  of  pleading  andof  prescrtp' 
tion,  and  we  shall  not  establish  one.  We 
have  maintained  the  prescriptions  of  three 
years  and  of  five  years  in  favor  of  tax  pur- 
chasers in  possession  as  a  shield  against 
actions  by  former  owners  to  Invalidate 
such  titles,  and  to  oust  them  from  posses- 
sion. But  when  the  holders  ot  such  titles, 
having  never  obtained  posseeslun,  assume 
the  character  ot  petitory  plaintiffs,  and 
seek  to  oast  the  former  owners,  whose 
possession  has  never  been  divested,  they 
must  establish  thdr  title  unaided  by  such 
prescriptions. 

Defendants  have  brought  no  action  to 
Invalidate  plaintiff's  tax-title.  They  are 
simply detendlngthelr  own  possession  and 
title  against  an  attack  made  by  him.  He 
must  submit  to  tbe  burden  Imposed  on 
every  petitory  plaintiff,  ol  showing  a  title 


not  merely  primA  facte,  but  absolntcAy, 
good.  Saund.  Tax'n.  813.  Plaintiff  here 
has  not  only  failed  to  show  such  title,  but 
we  tblnk  the  evidence  establishes  that  he 
has  none.  He  has  no  equity  on  his  side; 
tor  the  uncontradicted  evidence  shows 
that  he  admitted  that  tbe  purchase  by 
Spencer  was  really  made  tor  him,  and  he 
suffered  tbe  property  to  go  to  sale  for 
taxes  which  were  really  due  by  himself, 
and  became  the  purchaser  at  that  sale. 

The  Judge  a  qao  granted  a  Judgment  of 
nonsuit,  and  appellees  ask  that  it  be  con- 
VOTted  into  a  judgment  rejecting  plaintiff's 
donand.  We  think  they  are  Mtltled  to 
such  amendment. 

It  Is  therefore  adjudged  and  decreed  that 
tbe  Judgment  appealed  from  be  so  amend- 
ed as  to  reject  thn  demand  of  plalntUT  al>- 
solutely,  without  prejudice  to  his  rlgbt  to 
claim  reimbursement  of  outlays  made  for 
taxes,  etc.,  and  that  as  thus  amended  the 
same  be  now  affirmed;  plaintiff  to  pay 
costs  In  both  coarts. 


State  ex  rel.  McEnbbt  v.  Nichollb,  Gov- 
ernor, e*  al. 

(5uf>Fem«  Court  of  Louiatcma.  Hazch  S,  1890. 
&  La.  Aon.) 

HAimiinis— To  RseiaTSB  ov  Lun>-Omc»— 
School  Lajtds. 

1.  A  mandamus  prooeediag  against  the  rag- 
ister  of  tbe  state  Isnd-ofBoe  to  coerce  his  perform- 
aace  of  daties  purely  mlniaterial  1»  not  a  soft 
against  the  atate. 

S.  3fM7idam««  will  go  tc  the  saditor,  treasnr- 
er,  or  register  of  the  Isnd-olDoe  of  tlie  state,  in 
appropriate  cases. 

8.  It  is  the  da^  of  the  governor,  and  not  of  the 
register,  to  sign  patents  for  state  laoda  Bnt  the 
latter  is  fully  authorized,  under  Aot  28  of  1880,  to 
furoish  data,  etc.,  prerequisite,  preparatory  to  the 
issuance  of  patents,  and  ft  is  made  lus  specific  min- 
isterial duty  to  so  prepare  them  for  the  governor's 
signature;  and,  upon  thefolthof  hlscertlflfnte.  It 
Is  tbe  duty  of  the  governor  to  sot,  and  sign  same, 
when  duly  presented  to  him. 

4.  The  state,  through  the  register  of  the  state 
land-office  and  the  g'ovemor,  was  fully  empowered 
by  congress,  and  legtslatiTe  acts  m  pursuance 
thereof,  to  se^  sobooUndemnfty  lands,  convey  fee- 
simple  titles  to  purchasers  thereof,  and  to  dedi- 
cate tbe  proceeds  to  the  inhabitants  of  townships 
entitled  tliereto,  for  the  benefit  of  pablic  sohoou. 
{SyUabm  by  the  Court.) 

Walter  H.  Roger,  for  app^lanta.  -  John 
UdeEjiery,  tor  appellee. 

Watkins,  J.  Appeal  from  the  civil  district 
court,  parish  of  Orleans.  This  Is  a  pro- 
ceeding by  mandJimns  to  compel  the  gov- 
ernor and  the  register  of  the  state  land- 
offlce  to  execute  and  deliver  to  tbe  relator 
patents  for  certain  lands,  and  to  require 
tbe  former  to  transfer  and  deliver  to  blm 
a  cer1»in  swamp-land  indemnity  certlfl- 
cate.  In  the  court  b^ow,  there  was  Judg- 
ment making  the  maadamofi  peremptory 
as  to  the  register,  commanding  him  to 
prepare  and  elgu  patentu  In  favor  of  the 
relator  for  lande  recovered  by  bim  as  per 
his  contract  with  the  state  of  Louisiana, 
which  lands  were  divided  by  lot  by  said 
register  on  the  4th  and  5th  ot  February, 
1889 ;  but  no  disposition  was  made  of  tbe 
demand  for  a  muBdamua  to  the  governor, 
aside  from  the  general  statement  that  the 
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law  and  evidence  were  In  favor  ot  the  re- 
lator, "entitling  him  to  the  decree  prayed 
for. "  From  that  decree  the  respundenta 
bare  appealed,  and  in  tbie  court  the  relat- 
or has  filed  an  ansn-er  praylnff  that  the 

Jndgment  against  the  r^sterbe  aflBrmed; 
mt.  In  so  tar  as  relief  by  maodamua 
against  the  governor  U  concerned,  the 
case  remains  ia  etatu  goo,  and  an  affirm- 
ance of  tbe  Judgment  1b  all  he  coold  re- 
quire. 

1.  The  claim  of  the  relator  le  that  by  the 
terms  of  Act  28  of  1880  tbe  governor  was 
authorised  to  employ  coansel  to  assert 
tbe  r^btsof  tbe  state  to  lands  donated  to 
the  state  by  the  federal  government,  or  to 
recover  the  value  of  said  lands  In  money 
or  scrip,  and  that  on  the  2uth  of  March, 
1880,  the  governor  did  make  and  enter  Into 
a  contract  with  him  for  the  purposes  enn- 
merated  In  and  contemplated  by  that  act; 
that  In  parsuance  of.  and  conformably  to, 
said  act  and  contract,  he  recovered  fur  the 
state  of  Louisiana  two  Indemnity  swamp- 
land certificates  from  the  general  govern- 
ment, covering  ver  1,200  acres  of  land, 
and  also  recovered  certain  Internal  Im- 
provement and  school  Indemnity  lands 
which  bad  been  granted  the  state  under 
various  acta  of  eongTesa.  a  schedule  of 
which  Is  appended  to  his  petition ;  that  all 
of  said  lands  were  by  the  register  divided 
by  lot  Into  two  parcels,  one  o(  which  was 
allotted  to  him,  and  the  other  to  the  state, 
and  of  the  whole  be  caused  an  act  of  par- 
tition. In  dae  form,  to  be  prepared, — the 
Internal  Improvement  and  school  Indem- 
nity lands  being  therein  separately  men- 
tioned,—showing  the  quantity  and  descrip- 
tion of  those  lands  to  which  he  was  enti- 
tled, as  well  UB  those  allotted  to  the  state; 
r  that  he  Is  entitled  to  the  share  of  said 
lands  thus  allotted  to  htm  on  tbe  register's 
projet  of  partition,  and  to  one  of  the  two 
indemnity  swamp-land  certificates,— they 
having  been  Issued  by  the  land-officer  of 
tbe  federal  government  In  two  equal  por- 
tions,—the  patents  for  the  whole  of  said 
lands,  and  said  certificates,  being  in  the 
custody  and  control  of  the  reglstw  of  the 
state  land-office;  and,  notvrithstaudlng 
due  demand  had  been  made  upon  the  gov- 
ernor to  that  effect,  he  has  declined  to 
sign  tbe  necessary  patents,  or  to  transfer 
to  htm  either  of  said  Indemnity  swamp- 
land certificates ;  and  said  refusal  of  the 
gOTemor  to  sign  and  deliver  said  patents 
as  evidences  of  title,  and  to  transfer  and 
deliver  said  certificate,  and  the  declination 
and  refusal  on  the  part  of  the  register  to 
perform  his  duties  In  thepremlses,  are  con- 
trary to  law,  and.  If  perslHted  In,  will  re- 
sult In  great  loss  and  Injniy  to  him,  and 
that  znaodamns  affords  tbe  only  remedy 
and  relief. 

The  defenses  assigned  for  the  govemor. 
who  makes  appearance  through  theattor- 
ney  general,  are  as  follows,  viz. :  That 
as  chief  of  the  executive  department  uf 
the  state  goverment,  he  gives  the  court  to 
know  and  be  Informed  that  he  Is  ready 
and  prepared  to  du  and  perform  any  and 
all  duties  wblcb  deTolve  upon  him  under 
tiie  constitatlon  and  laws  of  the  state, 
when  the  facts  of  any  f^ven  case  Justify, 
bat  that,  In  respect  to  the  matters  and 
things  set  tortta  In  the  relator's  petition, 


no  such  doty  devolves  upon  him,  and  be 
has  declined  and  declines  to  act  in  tbe 
premises,  as  matters  now  stand ;  that  tbe 
register  questions  "bis  right  and  author- 
ity to  take  action  in  the  premises,  and  be- 
cause ho  had  also  been  informed  that  the 
lands  mentioned  were  lands  held  In  trust 
by  the  state  for  school  purposes,  and 
could  not  be  diverted  by  the  legislature  or 
the  state,  directly  or  Indirectly,  to  any 
person,  and  especially  as  was  attempted 
to  be  done"  in  this  case;  that  be  approves 
of  the  opinion  expressed  by  the  raster, 
and  "of  the  final  action  of  the  rn^ster  In 
rrfustng  to  sign  said  patents,  and  he  de- 
clares that  bis  prior  action  was  unwar- 
ranted ; "  that  the  register  had  and  has  no 
legal  authority  or  capacity,  under  Act  23 
of  1880,  to  pass  upon  the  contract  entered 
Into  between  hie  predecessor  In  office  and 
the  relator,  and  decide  whether  said  con- 
tract be  Justified  by  said  statute,  or  vras 
within  Its  terms  and  a  legal  contract,  and 
hod  nether  authority  to  examine  Into 
the  services  of  the  relator,  and  determine 
whether  they  were  within  the  law  and  the 
contract,  nor  to  approve  same,  and  make, 
a  partition  or  other  disposition  of  the 
lands  recovered  by  him  thereunder;  that 
the  register  Is  utterly  without "  authority 
Mther  to  audit  said  matt««,  or  to  stand 
In  Judgment  In  respect  t«  same;**  that  he 
(the  governor)  "Is  without  any  authority 
or  capacity  to  audit  the  said  claim,  or 
to  make  any  disposition  of  the  scrip  or 
land  In  favor  of  the  relator  or  any  one 
else,  and  be  declines  to  do  so,  or  to  stand 
In  Judgment  for  the  state,  and  be  declines 
to  do  so;  that  this  whole  matter  will  re- 
quire additional  legislation.  In  that,  until 
such  additional  legislation,  and  some  re- 
medial  and  enabUogact  [Is  passed,]  no  ac- 
tion whatever  can  be  had  by  eltherthe  ex- 
ecutive or  judicial  department,"  under 
said  act  and  contract,  "for  the  purpose  of 
ascertaining  and  fixing  the  rights  and  ob- 
ligations of  tiie  parties;"  that  the  only 
authority  gtrai  to  the  governor  under 
Act  23  of  1880  extended  to  making  a  con- 
tract for  tbe  purposes  mratioued,  and  not 
to  auditing  any  claims  or  rights  under  it. 
or  standing  In  Judgment  for  the  state  un- 
der it;  "that  he  in  no  way  recognlzeH  or 
admits  that  the  claims  and  pretensions  of 
the  relator  are  Just  or  well  founded  either 
In  law  or  In  fact,  and  he  deems  It  his  duty, 
as  head  of  the  executive  department,  to 
Inform  the  court,  and  bring  to  Its  kno]Pl- 
edge  the  matters  and  things  herein  set 
forth,  to  the  end  that  the  state  suffer  no 
Injury,"  etc.  The  answer  of  the  register 
Is  of  like  Import,  and  It  adopts  the  aver- 
ments of  that  of  the  governor  as  his  own. 

This  extended  statement  of  the  demands 
of  tbe  relator,  and  of  the  defenses  of  the 
respondents,  was  deemed  etsoitlal  to  the 
perfect  ^oddatlon  at  the  questions  In- 
volved. 

3.  The  substantial  facts  adduced  on  the 
trial  are  set  out  In  certain  admissions  of 
record,  and  the  parol  testimony  ol  the  re- 
lator. They  are  as  follows,  via. : 

(1)  TheadmlseionB  are  totheeftecfthat 
tbe  lands  described  In  the  advertisement 
embrace  the  school  Indemnity  and  Internal 
improvement  lands  recovered,  and  the 
lands  allotted  to  the  relatori 
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deeeribedlntbepetltloii;  thattheswamp- 
laod  Indemnity  certiflcateB  described  In  the 
petition,  on  which  the  relator  claims  a  fee 
nnderhiB  contract,  were  recovered  tor  the 
state  Id  two  certificates  of  equal  amounts, 
and  that  the  tranBler  and  delivery  to  him 
In  negotiable  form,  by  the  governor,  of  one 
of  these  certificates,  will  be  payment  for 
said  recovery,  if  this  action  Is  warrant- 
ed;** that  the  said  sebuol  Indemnity  and 
Intemsl  Improvement  lands  were  recov- 
ered by  the  relator,  acting  nnder  his  con- 
tract with  Gov.  Wlitr,  thRt  the  reKister 
of  the  state  land-ofilce  divided,  and  on 
Februai-y  4  and  5, 1889,  allotted  to  the  re- 
lator, as  his  fee  for  recovei-y  of  same,  the 
lands  BO  claimed  and  described  In  his  peti- 
tion;  that  frequent  demands  for  patents 
for  iba  lands,  and  the  transfer  of  the  scrip 
accruloff  to  the  rdator,  have  been  made 
on  the  governor  and  the  register,  and 
[such  demands]  have  been  refused.** 

(3)  The  testimony  oftherelatoras  awit- 
ness  Is  to  the  effect  that,  by  the  terms  of 
Act  85  of  1848,  (Extra  Session,)  the  state 
aasnmed  ccmlvoi  of  the  aehoul  lands  grant- 
ed to  the  state  by  certain  acts  of  con- 
gress, by  imposing  upon  the  raster  of 
the  state  land-office  the  duty  of  adjust- 
ing the  grant,  and  by  authorizing  him  to 
sell  Bchool-land  warrants  when  deficien- 
cies were  ascertained.  Under  the  provis- 
lonB  uf  that  act,  and  prior  to  1861,  about 
116,000  acres  of  soch  warrants  had  been 
sold ;  and  it  was  generally  conceded  that 
the  state  conld  make  no  farther  claim 
under  the  act  of  congress  dated  May  20, 
16^.  "Such  was  the  supposed  condition 
of  the  school  grant  at  the  date  of  the  pas- 
sage of  Act  2B  of  1880. "  "In  pursuance  of 
the  contract  thereunder,  relator  entered 
upon  an  examination  of  the  records  with 
a  view  of  determining  the  statua  ol  the 
grant,  but  they  were  found  so  defective 
that  It  became  necessary  to  form  tabulated 
statements  of  ail  the  warrants  Issued  by 
the  state.  **  The  records  ol  the  land-otBce 
of  the  United  States  were  then  examined. 
"In  peWorming  this  work,  lists  were  found 
on  the  flies  then  not  recorded  in  the  state 
land-ofilce,  and  plats  were  found  which 
were  not  found  in  the  surveyor  general's 
office,  and  v/ce  versa.  It  required  much 
time  and  correspondence  to  perfect  the 
list  referred  to,  owing  to  the  obstacles  en- 
countered. Application  was  next  made  to 
the  register  of  the  state  land-office  to  Issue 
warrants  for  deficiencies,  but  he  refused, 
for  the  reason  that  he  was  not  advised  as 
to  whether  such  township  was  entitled 
to  indemnity. "  The  next  step  taken  was 
to  ascertain  where  the  beet  government 
lands  subject  to  loratlon  by  the  state  were 
situated,  and  this  was  done  at  great  labor 
and  expense  to  the  relator;  and  lists  were 
made  and  forwarded  to  the  general  land- 
office  for  Instructions,  which  were  after 
considerable  delay  approved,  and  returned 
to  the  local  land-office  of  the  United  Rtates 
with  Instructions  to  receive  the  same. 
*  So  many  difficulties  were  encountered  in 
the  various  steps  of  the  adjustment  that 
the  relator  was  obliged  to  secure  the  aid 
of  experts,  both  here  and  Id  Washington, 
at  great  expense.  ** 

Finally,  It  Is  stated  that  prior  recover- 
ies were  obtained  by  him  during  the  ad- 


ministration of  Oova.  Wtlts  and  Ife&iery, 
and  the  register  of  the  state  land-office 
made  partitlona  between  the  state  and 
himself,  Just  as  the  register  proposed  In 

this  instance. 

The  act  of  the  l^slatnre  under  which 
the  relator's  contract  was  made,  as  well 
as  the  contract,  were  put  in  evidence.  No 
evidencewas  introduced  on  the  part  of  the 
respondent.  The  loUowing  Is  an  exact 
copy  of  Act  28  otlSRO.  vis.:  *An  act  au- 
thorising the  governor  of  the  state  of 
Louisiana  to  employ  counsel  to  assert  the 
rights  of  the  state  to  lands  donated  to  the 
state  by  the  federal  govemmmt.  or  to  re- 
cover the  value  of  said  lands  In  money  or 
scrip.  Section  1.  Be  It  enacted,"  etc, 
"  that  the  governor  of  the  state  be,  and  be 
Is  hereby,  authorised  to  taketbe  neceosaty 
steps  to  institute  proceedings,  to  employ 
counsel,  and  to  make  the  necessary  agree- 
ment or  agreements  to  recover  lor  the 
state  the  lands  situated  In  the  state  of 
Louisiana,  and  donated  by  severed  acts  of 
congress  to  the  state  for  divers  pnrposee, 
some  uf  which  have  been  illegally  disposed 
of  by  the  federal  government,  and  othw 
portions,  though  listed  to  tiie  state,  have 
been  improperly  suspended  or  r^ected  by 
the  federal  government,  and  the  approval 
to  the  state  refused,  or  to  recover  the  value 
of  said  lands  In  money  or  government 
scrip:  provided,  that  the  state  shall  In- 
cur no  cost  or  expense  In  the  prosecution 
of  the  said  claim  other  than  an  allowance 
to  be  made  by  the  governor  out  of  the 
lands,  money,  or  scrip  that  may  be  recov- 
ered. The  governor  Is  especially  author^ 
Iced  herein  to  make  all  agreements  and 
contracts  to  carry  out  the  purposes  of  this 
act. "  This  act  was  signed  and  M»proved 
on  the  8th  of  March,  1880,  and  oaly  pro- 
mulgated thereafter. 

On  the  2(H:h  of  March  following,  Louis 
A.  Wilts,  the  then  governor  <rf  the  state, 
entered  Into  a  written  contract  with  the 
relator,  in  which  the  following,  among 
other,  stipulations  are  found,  viz. :  **  First. 
That  the  relator  promises  and  agrees  to 
employ  his  diligent  and  beet  efforts  to  re- 
cover for  the  state  all  lands  donated  to 
her  by  the  general  government  as  swamp 
lands,  and  which  have  been  Improperly 
suspended  or  rejected  by  the  United  States 
government,  and  all  lands  to  which  the 
state  had  valid  claims,  and  which  have 
been  sold  or  otherwise  disposed  of  by  the 
United  States  to  the  prejudice  of  the  state, 
or  to  recover  the  value  of  the  lands  In 
mon^  or  scrip,  to  be  paid,  or  issued  by 
the  United  States  In  lien  of  lands  sold,  or 
otherwise  disposed  of  by  the  government 
of  the  United  States,  to  which  the  state 
bad  valid  claims,  Including  therein  the 
claims  of  the  state  upon  the  general  gov- 
ernment forlande,  or  their  valne,for  school 
purposes,  for  the  amounts  in  money  dne 
the  state  by  virtue  of  the  act  of  congress 
In  relation  to  military  bounty  land  war- 
rants, or  their  location,  and  also  for  Inter- 
nal improvement  purposes.  Second.  The 
state  of  Louisiana,  on  her  part,  agrees  to 

fiay  John  McEnerj'  fifty  per  centum  of  the 
ands,  money,  or  scrip  recovered,  to  be 
I)ald  aR  provided  in  said  Act  23.  Where 
lands  In  kind  are  recovered,  the  compen- 
sation, as  aforesaid,  ol  thejMid  McEueiy 

Digitized  by  VjOOglC 


La.) 


STATU  ft,  NICHOIXS. 


741 


shall  be  represented  !q  Bcrip  or  certlflcatee 
to  be  Issued  by  the  resrlster  of  the  laDd- 
offlce  of  the  state,  and  loe&table  upon  any 
lands  owned  by  the  state." 

It  was  thought  to  be  most  convenient 
and  correct  to  Incorporate  the  statute, 
und  the  contract  made  In  pursuance  of  It. 
with  the  statement  of  facte,  and  deal  with 
them  OS  parts  of  the  evidence,  as  they  were 
Introduced  as  such,  and  are  the  founda- 
tion ol  the  relator's  rights. 

3.  Inasmuch  as  the  principal  question 
discussed  in  the  attorney  generare  brief  is 
thnt  the  school  Indemnity lands.tor  a  por- 
tion of  which  the  relator  makes  claim,  are 
not  the  prni^erty  of  the  state,  bnt  only 
held  In  ti-ust  by  the  state  for  school  pur- 
poses, and  for  that  reason  same  cannot  be 
transferred  to  him,  and  the  leiclslature 
wns  without  power  to  authorise  the  sale 
or  partition  of  them  as  proposed,  we  will 
examine  that  proposition  first,  as  it  un- 
derlies the  statute  In  pursuance  ol  which 
rclntor's  contract  was  made,  and,  H  bus- 
tained,  will  Invalidate  much  the  jrreBter 

6nrt  of  his  demands.  The  syllabus  of  his 
Hef  presents  his  theory  In  very  concise 
form,  and  we  quote  it  In  full,  vl«. :  "Act 
No.  *28  of  1880  applies  only  to  recovery  of 
state  lands.  State  lands  are  those  In 
which  the  title  of  the  state  la  absolute. 
Lands  donated  to  the  state  for  school 
iiurposeH  are  not  state  lands,  but  lands 
lield  In  trust  by  the  state.  Lands  donated 
to  townships  are  for  the  benefit  ol  a  par- 
ticular township,  and  the  legislature  can- 
not divert  them,  or  aathorize  the  govern- 
or to  partition  them  under  a  contract  for 
tlielv  recovery.  If  such  authority  existed 
In  the  legislature,  the  costs  and  conimls- 
ftlon  for  the  recovery  of  school  landsshould 
be  equitably  divided  among  all  the  town- 
Khtps  tothe  extent  otthe benefits  secored. " 
His  further  contention  Is  that  the  terms  of 
the  contract,  In  so  far  as  They  appertain 
to  school  lauds,  are  ultra  vlrea,  and  not 
covered  by  or  contemplated  In  the  stat- 
utes, and  are  therefore  void.  Relator's  an- 
Hwer  to  this  proposition  is  that  the  lands 
In  qiu'stlon.  a  portion  of  which  he  claims, 
nre  not  sixteenth  sections  in  place,  but  are 
lands  granted  by  the  Dnlted  States  gov- 
emn)ent  to  the  state,  as  indemnity,  for  the 
benefit  of  the  Inhabitants  ol  the  townships 
where  sixteenth  sections  are  wanting, 
or  deficient  for  any  cause,  and  that,  in  re- 
covering the  said  lands  from  the  United 
Btates,  hlsfees  are  charged  In  pursaance  of 
the  statute  and  his  contract,  npou  them 
as  a  whole;  that  the  lands  recovered  are 
-not  sixteenth  sections,  but  those  which 
have  been  selected  and  located  withoat 
any  reference  to  sixteenth  sections,  and 
which  were  granted  in  lieu  of  those  to 
which  certain  townships  were  entitled 
under  acts  of  congress  malting  donations, 
and  not  secured  to  or  received  by  them. 
The  recoverefl  lands  do  not  belong  to  oei^ 
tain  townships  eo  nomfne,  but  to  the 
state  in  tnist  for  school  purposes.  If  you 
will,  and  must  ultimately  be  sold  by  the 
state,  so  that  the  proceeds  thereof  may  be 
placed  to  the  credit  of  the  people  of  the  re- 
spective townships  entitled  to  participate 
therein.  Those  lands  were  surrendered  to 
the  state  by  the  land  deijurtment  of  the 
^neral  ffo  vemment,  as  a  matter  at  equity. 


In  order  to  carry  out  In  good  faith  the 
provisions  of  the  donation,  which  had  not 
become  entirely  effectual,  because  of  con- 
flicting or  prior  entries  of  some  portion  of 
the  area  donated. 

An  examination  of  the  register's  projet 
of  partition  discloses  that  there  ts  not  asin- 
gle  sixteenth  section  contained  In  It,  and  tba 
testimony  otherwise  shows  that  therelat- 
or's  theory  Is  true.  The  lands  recovered 
are  not  school  lands,  bnt,  as  described,  In- 
demuity  lands  destined  to  school  pur- 
poses, the  legal  title  to  which  Is  In  the 
state,  charged,  however,  by  the  terms  of 
the  contract  and  the  statute  under  wblch 
they  were  recovered,  with  the  compensa- 
tion fixed  In  behalf  of  relator.  The  act  ot 
1880  Is  In  keeping  with  the  gtmeral  law, 
state  and  federal,  on  the  subject.  Section 
29S1  of  the  Revised  Statutes  declares  that 
"  the  register  of  the  state  land-office  Is  re- 
quired to  ascertain  In  what  townships  In 
this  state  there  are  no  res^vatlons  of 
school  sections,  by  reason  of  confllcttnjg 
claims,  of  from  any  otber  cause,  or  where 
the  reservation  ts  less  than  contemplated 
bylaw;  and  In  such  cases  It  Is  made  his 
duty,  under  the  superintendence  of  the 
governor,  to  apply  for,  and  as  soon  as 
possible  obtain,  a  location  of  any  land  or 
part  ot  land  In  lien  thereof. "  Section  2952 
provides  thafwhoi  such  locations  can- 
not be  made.  If  deemed  more  advautageona 
to  the  state,  the  register,  with  the  assent 
of  the  federal  government.  Is  authorized 
to  Issue  scrip  for  such  lands,  which  scrip 
shall  not  be  sold  for  a  lees  amount  than 
onedollar  and  twenty-five  cente  per  acre." 
These  sections  are  In  the  exact  language  of 
sections  8  and  9  ot  Act  816  of  1865,  "regu- 
lating the  sale  ol  Intern^  Improvement 
and  school  lands.  **  From  these  pro  vIbIods, 
It  clearly  appmirs  that  It  was,  at  the  time 
of  the  passage  of  that  act,  within  the  con- 
templation ot  the  legislature  that  there 
were  many  townships  wherein  tliere  were 
deficiencies  In  school  reservations;  and 
hence  a  special  mandate  was  delegated  to 
the  register  of  the  land-office,  "under  the 
superintendence  ol  the  governor, "In  the 
premises.  While  It  Is  true  that  the  act  of 
1880  does  not  In  terms  mention  school 
lands  or  school  Indemnity  lands,  .vet  we 
are  of  opinion  that  those  employed,  vU., 
"lands  situated  In  the  state  of  Louisiana, 
and  donated  byseveral  acts  of  conirress  to 
tbe  state  for  divers  purposes,  someof  which 
have  been  lll^rally  disposed  of  by  the  fed- 
eral government,  and  other  portions, 
though  listed  to  the  state,  have  been  im- 
properly suspended  or  rejected  by  the  fed- 
eral government,  and  the  approval  to  the 
state  refused,"  etc.,  are  especially  distinct 
and  efflcttclous  when  considered  In  the 
light  of  the  antecedent  statutes  on  the 
same  subject.  And,  when  tak«i  In  the 
light  of  history  and  the  evidence  In  the 
record,  the  principal  object  In  view  waH, 
evidently,  the  recovery  of  those  identical 
lands;  for  It  Is  apparent  that,  notwith- 
standing the  requirements  of  the  act  of 
1K55,no  recoveries  of  consequence  had  been 
effectuated,  and  hence  tbenec^sslty  for  the 
state  to  secure  the  asslstaace  which  was 
obtained. 

In  addition  to  these  considerations,  the 
laws  ot  congran  under  which  the  dona- 
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tlons  were  made  (the  acta  of  May  20, 1826, 
and  February  20, 1869)  apeclally  provided 
lor  socta  Indemnity,  and  are  the  toanda- 
tton  of  the  atate  laws  referred  to.  Those 
acta  were  by  the  reTlttlon  of  the  atatntea 
meri^  Into  aecttons  2276  and  2276  of  the 
United  States  Berlsed  Statutes  in  Decem- 
ber, 1878,  which  repealed  all  antecedent 
laws  on  the  same  eabject-matter.  We 
qaote  section  2275.  It  ia  as  follows,  vli. : 
**  Where  settlements  with  a  view  to  pre- 
emption have  been  made  before  the  survey 
of  lands  In  the  field,  which  are  fomid  to 
have  been  made  on  sections  slxtem  or 
thlrty-slx,  those  sections  shall  be  subject 
to  the  pre-emptiun  claim  of  such  settlfr; 
and  If  they,  or  either  of  them,  have  been 
or  shall  be  reserved  or  pledged  for  the  use 
of  schools  or  colleges  In  the  state  or  terri- 
tory in  which  the  lands  lie,  other  lands  of 
like  quantity  are  appropriated  In  Hen  of 
such  as  may  be  patented  by  pre-emptors, 
and  other  lands  are  also  approprla  ted  to 
compensated^denclesfor  school  purposes 
where  sections  sixteen  and  thlrty-slx  are 
(ractiunul  In  quantity,  or  when  one  or 
both  are  wanting  by  reason  of  the  town- 
ship being  fractional,  or  from  any  natural 
cause  wnateTer."  The  state  aaaunied 
control  of  the  school  lands  donated  under 
the  act  of  congress,  and  on  the  20th  of  De- 
cember, 1848,  the  general  assembly  enacted 
a  statute  **  to  secure  the  location  of  school 
lands."  To  that  law  the  act  of  1856  Is  a 
supplement,  and  It  fixed  the  price  at  which 
school  lands  should  be  sold;  the  authority 
for  their  sale  having  been  specially  dele- 
gated to  the  state  by  the  act  cm  congress  of 
February  16,  tS4S.  See  5  St.  at  Large,  60t). 

The  question  as  to  the  legal  destination 
of  the  title  to  school  Indemnity  lands  has 
been  determined  by  this  court  In  several 
well -considered  opinions  of  recent  date. 
In  Board  v.Ober,82  La.  Ann. 418,  our  pred- 
ecessors disposed  of  the  whole  quefltlon 
inoneshurt paragraph.  Theysay:  "These 
lands  were  donated  by  congress  to  this 
state  for  public  school  purposes.  By  act 
ot  February  16, 1848.  the  legislature  was 
authorised bycongresB  to  providetor  their 
sale,  and  the  conveyance  of  a  fee-simple  ti- 
tle to  the  purchaser;  and  the  manner  of 
sale  and  disposition  of  proceeds  was  pre- 
Bcrlbe<l  by  our  legislative  acts  of  1865.  The 
state  Is  a  trustee  of  the  lands,  or  of  the 

Eroce^B  of  their  sale,  for  the  use  of  the  in- 
abitants  of  the  townships  wherein  they 
arelocated.  **  This  statement  Is  consonant 
with  that  announced  by  us  in  Bres  v. 
Louviere,  87  La.  Ann.  786,  In  which  we 
held:  **It  is  clear  that,  when  the  state 
sold  the  Indemnity  warrant,  she  parted 
with  what  right,  title,  and  interest  she 
hnd,  or  could  have  had.  in  and  to  any 
part  of  the  public  domain  to  which  she 
would  have  been  entitled  by  the  location 
ot.the  warrant,  and  that,  when  the  loca- 
tion was  effected,  approved,  retnmed,  and 
acted  upon  by  the  delivery  of  the  patent 
by  the  governor,  the  divestiture  was  com- 
plete. "  It  was  so  held.  In  effect,  in  Mc- 
Castle  V.  Chaney,  28  La.  Ann.  720,  In  Brad- 
ley V.  Case,  8  Scam.  604,  (luterpretlng  simi- 
lar statutes,)  and  In  Cooper  v.  Roberts,  18 
How.  181.  In  this  last  case  the  supreme 
court  expressed  the  opinion  that  "the 
truata  created  by  these  compacta  relate  to 


a  subject  certainly  of  nniversal  interest 
[and]  of  municipal  concern,  over  which 
the  power  of  the  state  Is  plenary  and  ex- 
clusive.*' Theforegoiug  Is  deemed  perfect- 
ly conclnslve  as  to  the  l^al  title  of  such 
lands  being  in  the  state,  with  the  right 
sale,  and  of  making  perfect  and  complete 
titles  to  purcfaaaersfrom  her,  and  the  right 
of  dedicating  the  proceeds  of  sale  to  the  In- 
habitanta  of  such  townships  as  mav  be  ra- 
ti tied  thereto. 

On  account  of  the  great  pnbUc  Impoi^ 
tance  of  the  question  invoiTed,  and  the 
strew  laid  upon  It  In  the  argument  of  the 
attorn^  general,  we  taavedealt  with  it  as 
res  nova,  and  examined  It  most  carefully 
and  thoroughly;  and  our  concJuslon  Is 
that  the  statute  Is  broad  enough,  and  suf- 
flclently  ample  In  terms,  to  authorise  the 
contract  In  this  respect  between  the  relat- 
or and  the  governor;  that  the  laws  of 
congress,  and  the  prior  statutes  ta  the 
state,  authorised  the  recovery  and  selec- 
tion of  the  Indemnity  school  lands;  that 
the  right  existed  in,  and  the  duty  was  Im- 
posed upon,  the  state,  through  appropri- 
ate legislative  action,  to  make  sale  of 
them,  and  dedicate  the  proceeds  to  school 

Eurpoees ;  and  that  the  authority  in  the 
ig^slat'nre  to  confer  upon  the  governor 
the  power  to  convey  a  part  of  stud  Icmds, 
when  recovered,  to  such  peraon  as  should 
aid  in  their  restoration  to  the  state,  ts 
likewise  ample.  In  so  far  as  the  right  of 
relator  to  a  part  of  the  internal  Improve- 
ment lands  recovered,  and  to  one  of  the 
two  indemnity  swamp-laud  certificates, 
are  concerned,  there  is  nothing  said  by  the 
attorney  general ;  and  it  roust  turn  upon 
the  theory  that  the  governor  Is  wholly 
without  authorityin  the  premises  to  stand 
in  Judgment  for  the  state,  or  at  least  un- 
til additional  legislative  action  Is  had  in 
the  premises. 

4.  Recurring  to  the  answer  of  the  re- 
spondents, we  observe  that  seeming  stress 
is  laid  by  the  attorney  general  upon  the 
alleged  want  of  authority  on  the  part  of 
the  governor,  as  well  as  of  the  register  of 
the  state  land-office,  to  stand  In  Judgment 
for  the  state.  This  we  consider  a  miscon- 
ception of  the  issues  involved  in  this  case. 
In  no  proper  sense  is  the  state  a  party  to 
this  Bult,andno  Judgmentorrellef  Is  asked 
for  against  he  for,  it  such  were  tne  case, 
this  proceeding  would  have  to  so  out  of 
court  Immediately,  for  it  Is  a  faralllarprin- 
clple^that  the  sovereign  cannotbe  sued  In 
his  own  courts  without  his  consent," 
(State  V.  Burke.  84  La.  Ann.  548;  State  v. 
Lazarus,  40  La.  Ann.  858.  5  South.  Kep. 
289;  LoulBianav  jQmel,107n.S.728,  2Sup. 
Ct.  Rep  12S,)andnosuchconBentl8averred 
in  this  case.  In  our  conception,  this  is  a 
suit  or  proceeding,  by  way  of  the  extraor- 
dinary remedy  of  maodantas,  taken  ou  the 
part  of  a  private  citizen  against  the  chief 
executive  officer  of  the  state  government, 
and  against  one  ot  the  subordinate  officers 
of  that  department,  tor  the  purpose  of  ob- 
taining specific  relief  by  coercing  them  to 
carry  out  and  complete  a  contract  In  the 
ordinary  fonn  which  he  bad  entered  Into 
with  the  predecessor  of  the  respondent 
governor,  upon  the  completion  and  tulflll- 
ment  of  which,  said  citlsen,  as  relator,  has 
large  and  valuable  interests  depending, 
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and  tn  the  performaDCe  of  which  a  specific 
duty  iB  Imposed  apon  the  governor  by 
a  special  act  ofthelegtalatnre.aDd  wherein 
he  was  wholly  without  discretion.  The 
denial  of  rlgrht  on  the  part  of  the  governor 
and  on  the  part  ut  the  register  rrats  upon 
like  grotmds,  and  Involves  like  principles  of 
law,  becansetbey  are  both  executive  ofB- 
eersofthe  state  govemmait;  and,  while 
there  la  no  specific  denial  of  the  Jurisdic- 
tion of  this  court  to  pass  upon  and  decide 
the  question  thus  raised,  yet  there  are 
averments  to  the  effect  that  the  duties  Im- 
posed upon  them,  It  any,  come  clearly 
within  the  definition  of  executive  acts 
which,  so  tar  as  they  devolve  upon  the 

Sovemor,  are  within  the  exercise  of  his 
Iscretion,  and  therefore  their  perform- 
ance cannot  be  coerced  by  mandamus. 

Preliminary  to  the  discussion  of  this 
question,  we  will  say  that  we  regard  the 
act  tn  qneeldon  as  sufficiently  complete 
and  concise  to  cover  the  case  In  band.  We 
cannot  discover  any  necessity  for  addi- 
tional legislation  In  order  to  the  complete 
execution  of  there]ator'econtract,at  feast 
so  far  as  the  register  Is  concerned ;  and  If, 
Indeed,  the  same  Is  altra  vires  on  the  part 
of  the  legislature,  (though  we  do  not  think 
It  Is.)  from  what  source  could  the  vires 
be  obtained,  If  not  from  the  congress?  In 
BO  far  as  the  performance  on  the  part  of 
the  relator  of  all  the  reqnisites  antecedent 
and  necessary  to  entitle  him  to  compensa- 
tion under  his  contract  Is  concerned, 
there  is  complete  proof  In  the  record,  and 
It  consists  In  an  admission  "that  the  landrt 
described  In  the  advertisement  embrace  the 
Bchoul  Indemnity  landsandthe  Internal  Im- 
provement lands  recovered. "  Those  lands 
were  donbtless  patented  to  the  state,  and 
the  re^ster  of  the  state  land-offlcels  In  pos- 
session of  them.  After  their  surrender 
Into  the  power  and  possession  of  the  reg- 
ister, no  further  ur  other  dnty  was  Im- 
posed upon  the  register  than  merely  to 
partition  or  allot  the  recovered  lands  as 
he  proposed  to  do,  and  no  other  or  fur- 
ther duty  devolved  upon  the  governor 
than  that  of  slgulng  and  delivering  pat- 
enta  to  tiie  relator  for  the  portion  of  said 
lands  to  which  he  was  entitled,  as  he  Is  re- 
quested to  do.  In  their  answers  there  Is  no 
charge  of  illegality  In  relator's  contract, 
or  want  ol  due  compliance  on  his  part 
with  all  of  Its  terms.  Neither  Is  there  any 
charge  of  unconstitutionality  of  the  law 
under  which  It  was  made.  Therefore,  ned- 
tber  of  the  respondents  are  called  upon  to 
examlneand  pass  upon  this  contract  In  any 
way,  or  in  any  way  to  pass  upon  the  law. 
Neither  of  them  are  required  or  are 
charged  with  the  duty  of  examining  into 
the  services  ut  the  relator  in  the  prem]»ee, 
or  of  determining  whether  they  are  within 
the  contract  and  the  law,  and  of  approv- 
ing the  same.  The  law  directed  the  gov- 
•eruor  to  do  a  certain  specific  thing,  viz.. 
**  to  take  the  necessary  steps  to  Institute 
proceedings,  to  employ  couneel,  and  to 
make  the  necessary  a^^reement  or  agree- 
ments to  recover  tor  the  state"  certain 
lands.  To  this  end,  he  was  authorized  to 
make  an "  allowance  •  •  •  out  of  the 
lands,  money,  or  scrip  that  may  be  recov- 
«red,'*to  the  attorney  employed.  In  the 
'Contract  the  allowance  was  Axed  at  "flf^ 


per  centom  of  the  lands,  money,  or  scrip 
recovered."  The  contract  stipulates  that 
this  allowance  Is  to  bo  paid  as  provided 
In  Act  38  of  1880,  and  it  provides  that  the 
governor  Is  eepeciatly  authorized  to  make 
all  agreements  and  contracts  necessary 
to  carry  out  Its  provisions. 

While  the  question  of  mandamaa  going 
to  the  governor  has  been  practically  elim- 
inated from  tfaecase,  the  relator's  right  to 
the  writ  as  against  the  register  Is  still  In- 
sisted upon;  and,  as  there  are  duties 
which  are  specifically  Imposed  upon  him 
by  law  In  the  premises,  we  must  ascertain 
whether  or  not  they  are  ministerial. 
Neither  the  general  proTlrions  of  law,  nor 
those  of  the  particular  statute  In  ques- 
tion, confer  the  power,  or  make  It  the 
specific  mlnlsterifU  dnty  of  the  register,  to 
sign  patents  to  lands.  The  law  has  Im- 
posed that  dnty  on  the  governor.  Rev. 
St.  §$  2920.  2983;  section  2,  Act  816  of  1855. 
We  du  not  understand  this  to  be  a  pro- 
ceeding to  enforce  by  mandamna  an  ordi- 
nary contractual  obligation.  For  that 
purpose  the  writ  could  not  lie.  State  v. 
Railroad  Co.,  S7  La.  Ann.  5S9.  The  rights 
which  relator  seeks  to  enforce  flow  out  of 
Act  28  of  1880,  by  the  terms  of  which  the 
governor  was  selected  aa  the  mandatory 
of  the  legislature  tocarry  Its  will  Into  effect. 
Without  leglBlatlve  authority,  he  would 
have  been  absolutely  powerless  to  enterln- 
to  any  contract  In  the  premises  with  re- 
lator, or  with  any  oneelse.  In  stipulating 
with  relator, the  governor  was  merely  the 
agent  of  the  general  assembly  as  the  con- 
tracting party,  and  in  whose  stead  It 
could,  with  equal  propriety,  have  selected 
any  other  person.  Hence  the  relief  herein 
prayed  for  la  simply  the  execution  of  the 
legislative  will,'  and  for  which.  In  respect 
to  the  register  of  the  state  land>offic«, 
mandamaa  is  an  appropriate  remedy ;  tor 
It  Is  elementary  that  he  Is  charged  with 
the  periormance  of  all  duties  which  pre- 
cede and  are  prerequisite  to  the  sale  of 
public  landR,  and  the  Issuance  of  patents 
therefor.  The  general  law  of  the  state 
Imposee  on  the  register  the  spedflc  duty  of 
ascertaining  in  what  particular  townships 
there  were  no  reservations,  or  In  which 
there  were  deficiencies,  and,  "under  the 
superintendence  of  the  governor,**  to  ap- 
ply for  and  secure  the  location  ol  other 
lands  In  their  stead.  Bev.  St.  §  2961.  Act 
23  ol  IKSO  chaises  that  officer  with  the 
dnty  of  issuing  scrip  or  certlfloatra  to  such 
person  as  may  be  employed  by  the  govern- 
or in  purauunce  of  Its  provisions  for  the 
amount  of  bis  comi}enBatian  when  lands 
are  recovered  in  kind.  Inasmuch  as  the 
relator  has  obtained  from  the  land  de- 
partment of  the  general  government  pat- 
ents to  the  state  for  the  whole  of  the  lands 
In  question,  and  under  the  very  letter  of 
his  contract  he  Is  entitled  to  half,  no 
argument  Is  necessary  to  show  that  It 
was  the  Twister's  duty,  plain  and  minis- 
terial, to  prepare  all  the  data,  and  per- 
form all  the  acts  incident  and  prei^qulslte 
to  the  iBsnance  of  patents  therefor,  as 
the  evidence  of  relator's  right  Is  perfect 
and  complete;  and  to  thnt  end  and  effect 
his  right  to  a  mandamus  is  also  complete. 

Whatever  uncertainty  of  opinion  may 
have  at  one  time  existed  on  the  subject. 
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It  is  now  a  settled  principle  that  a  per- 
tmptory  BiaDdAtaaa  will  go  to  state  offi- 
cers, such  as  auditor,  treasurer,  and  regis- 
ter of  state  laod-offioe,  for  the  purpose  of 
coercing  performance  of  purely  ministerial 
duties  devolving  on  such  officers  by  law. 
In  Stat«  T.  Jumel,  80  La.  Ann.  861,  onr 
predecessors  said  on  the  subject:  "The 
■Ftate  is  a  sovereign,  and  cannot  be  sued 
by  her  citisens  In  her  own  courts  without 
ber  permission ;  bat  a  civil  proceeding  by 
which  oneofflcer  ol  the  state  sefdES  tocom- 
pel  another  officer  of  the  same  state  toper- 
form  amlnlsterialduty  tBnot,ln  the  proper 
sense  of  the  words,  a  suit  against  the 
fltate.  Nothing  Is  more  common  than  for 
a  party  who  has  a  claim  against  the 
state,  whether  for  salary  as  an  officer,  or 
for  money  due  on  other  account,  to 
have  hlB  right  to  payment  adjudicated 
through  and  by  means  of  a  maad&mta 
against  the  auditing  officer.  It  la  recog- 
nized by  ns  continually  as  a  legitimate 
mode  ofascertalntngwbatare  therlghtsof 
pereons  who  have,  or  who  prefer,  claims 
against  the  state. "  In  State  v.  Burke,  83 
La.  Ann.  fl69,  we  said  that,  "while  fully 
recognising  the  Independencet  and  all  the 
tights,  of  the  eo-ordlnnte  branches  of  the 
l^ovemment,  It  Is  only  necemary  to  say 
that  it  is  the  province  and  duty  of  the 
Judiciary,  whenever  the  question  Is  prop- 
erly brought  before  it  In  Judicial  proceed- 
ings, to  decide  whether  duties  sought  to 
be  enforced  at  the  bands  of  officers  are  or 
are  not  ministerial,  and  that  it  is  of  the 
essence  of  the  Judiciary  to  adjudge  such 
questions, "  etc.  In  keeping  with  this  rec- 
ognized principle,  we  made  mandamus 
peremptory  In  State  v.  Steele.  87  La.  Ann. 
868.  Our  predecessorsdld  likewise  in  State 
V.  Clinton,  28  La.  Ann.  47,  and  In  State  v. 
Clinton,  Id.  72.  Those  decisions  are  In 
line  with  those  pronounced  in  Marbury  v. 
Madison.  1  Cranch,  137;  Kendall  v. U.S., 
12  Pet.  008;  and  Board  v.  MeComb,  98  U. 
6.  B41.  Indeed  the  attorney  general  has 
made  no  question  as  to  our  authority  In 
this  respect.  Thedlstrlct  Judgeentertained 
this  view,  and  made  the  miiDdamua  per- 
emptory as  to  the  register,  and  we  think 
correctly. 
Judgment  affirmed. 

MgEnrbt.  J.,  recnsea  hlmadf  on  account 
of  r^Uonshf  p  to  the  relator. 


State  ex  j«7.  Mowbb  t.  Jvdoss  or  tbb 
Court  of  Appbalb. 

(AionnM  Court  of  LouiekLna.  May  6,  1890. 
^  La.  Ann.) 

FsmoRT  Aonom— JcRunicnoiT. 

1.  Where  a  party  brln^  a  petltoir  action,  and 
tbe  defendant answerB,  claiminK  leu  land  than  de- 
maoded  In  tbe  petition,  but  is  the  poasegaor  of  the 
Wbole  tract  described  in  plaintiff's  petition,  the 
controversy  cannot,  for  the  purpose  of  jurisdiction, 
be  restricted  to  tbe  land  claimed  by  tbe  defendant. 

2.  A  defendant,  by  ackno%vledging  a  part  of  a 
demand  aRuinst  bim,  cannot  defeat  tbe  jarisdlctlon 
of  the  court  aa  to  the  entire  demand. 

(Sl/ItuZnu  by  the  Court.) 

Application  for  mandamtis. 
W.  R.  Richardson  and  W/se,  Bundma  A 
Stubba,  for  relator. 


OBTEU.  Vol.  7.  (La- 

McEnbbt,  J.  This  Is  a  mandaiDUir  pro- 
ceeding to  compel  the  court  of  appeala  of 
the  first  circuit  to  take  JuriMllctloa.  Frons 
a  Judgment  rendered  against  relator  by 
the  district  court  of  Bienville  parish,  the 
plaintiff  and  relator  appealed  to  the  court 
of  api>eal8  ot  the  first  circuit.  The  de- 
fendant filed  a  motion  to  dismiss  the  ap- 
peal, as  the  appellate  court  was  witbout 
jurisdlctiOQ  ratiooe  materUe.  The  motiuD 
waa  aoatalned,  and  the  appeal  was  dla- 
mlssed.  We  are  asked  to  compd  tbecoart 
of  appeals  to  take  Jurisdiction  ot  the  case. 

Therelatorand plaintiff  instituted  a  pet- 
itory action  against  the  defendant,  claim- 
ing title  to  property  valued  at  $1,200,  and 
for  tlmjKr  destroyed  on  the  land  by  de- 
fendant valued  at  $500.  and  rent  for  two 
years.  $400,  amounting  to  $2,100.  Tbe  de- 
fendant answered,  pleading  a  "general 
dmial  to  all  of  the  allegations  contained 
in  phtlntifTs  petition,  except  that  be  la  in 
possession  of  the  land  described  tberdn." 
He  sets  up  title  in  the  United  States  gov- 
ernment or  the  state  of  Louisiana.  He 
filed  an  amended  answer,  in  which  he 
adopted  all  the  allegations  contained  in 
his  original  answer.  In  his  amended  an- 
swer  he  allegea  that  be  moved  upon  the 
land  described  In  the  petition  for  tbe  pur- 
pose of  homesteading  160  acres.  The  re- 
lator contends  that  by  filing  thlaamtmded 
swer  the  controversy  was  narrowed 
down  to  the  title  to  the  160  acres,  which 
would  bring  the  amount  down  to  lean  than 
$2,000,  the  upper  limit  ol  the  Jurlsdlctloo 
of  the  court  of  appeals. 

On  the  face  of  the  petition  the  amount 
of  plaintiff's  demand  exceeds  $3,000.  For 
this  amount  the  defendant  was  euod. 
The  defendant,  by  claiming  less,  cannot 
reduce  the  amount  so  as  to  give  Jurisdic- 
tion. The  plaintiff  relluqulshed  no  part 
of  his  demand. 

The  defendant  waa  la  posscaslon  of  the 
land.  This  he  admits  in  the  original  and 
amended  answers.  He  was  In  possession 
of  the  whole  tract  sued  for.  The  plfUntUf 
was  compi  lied  to  sue  Ulm  as  the  possessor. 
He  did  not  surrender  any  part  of  Uie  land 
to  plaintiff;  and  as  to  the  defendant,  re- 
gardless as  to  true  ownership,  tbe  action 
must  be  prosecuted  against  him  while  be 
la  the  possessor  ol  the  property.  Code 
Prac.  art.  43. 

It  la  therefore  ordered  that  the  iujuda- 
mus  be  r^sed,  at  rdator's  coat. 


Godwin  v.  Nexistadt. 

{Supreme  Court     Louisiana.   AstrH  SI.  1890. 
43  La.  Ann.) 

FsAonnuKT  CoNvavAiroBB— PLBAnme — ^BvtDmoi 

— iHTSBBOeATOSISt. 

1.  The  autfaentfe  act  Is  full  proof  between  the 
parties  thereto;  and.  In  absence  of  frmud,  error, 
violence,  or  other  matter  affeoUog  tbe  omtaeat, 
tbe  parties  to  suoh  acta  oan  only  bsmU  tbcto  valid- 
ity and  reality  in  two  modes,  vii.:  (1)  Byaoountsr. 
letter;  (3)  by  the  anawers  of  bit  adversary  to  In- 
terrogatorleB  on  facta  and  artlclea. 

2.  When  tbe  plaintift,  bavlngr  no  ooanter-Iet- 
ter,  proceeds  In  Umine  to  probe  the  oonscienoe  of 
tbe  defendant  by  evoking  bis  answers  to  interrog^ 
atorles,  suoh  answers  stand  as  part  of  tbe  pl«a&- 
Ingi;  and,  if  tbey  are  dflstcnetive  of  plaintitra  ao- 
tm,  aa  ezoepUon  oi  no  oanse  ot  action  will  liob 
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K  Though  sanrara  to  IntarrogatorleB  on  facta 
and  artioles  11147  geaarall^  be  cMuitradlcted,  yet, 
wben  ovoked  ia  such  a  case,  as  a  substitute  for  a 
ooimter-letter,  to  prove  wbat  oould  otherwise  be 
proved  by  nuthlng  hut  a  counter-letter,  such  an- 
swers cannot  be  contradicted  by  anything  but  a 
oonnter-letter. 

4.  Plaintiff,  having  no  counter-letter,  is  bound 
.  to  stand  eitber  on  the  authentic  act  or  on  defend- 
ant's answers;  and,  either  of  these  being  destruo- 
tlre  of  ber  action,  tt  is  to  the  Interest  of  both  par- 
ties that  the  liUgaUon  should  be  terminated  at 
oDctt,  withoQt  useless  costs  and  delays. 
iSyUaima  by  Oie  Court.) 

J&wes  C.  Molae^  for  appelUnt.  B,S. 
Uptott  and  B.  H.  Lee,  for  appellee. 

FsKNKS,  J.  Appeal  from  the  dril  dlv- 
trtct  court  for  the  pailab  of  Orleans.  The 
plaintiff  Roes  to  recover  title  to  certain  Im- 
movable property,  which  had  been  con- 
veyed by  her  by  an  authentic  act  of  sale 
to'defendant,  on  the  gr^uund  that  eald  sale 
was  a  simulation  execoted  for  the  purpose 
of  protectlns  the  property  from  selsare 
under  a  Judsment  which  mlg^t  be  rendered 
Bf^nlnst  her  In  a  suit  then  pending.  No 
fraud,  error,  violence,  or  other  mattor 
aHecting  the  validity  of  plaintiff's  consent 
to  the  authentic  act  of  sale,  1b  alleged ; 
nor  does  she  pretend  that  she  has.  or  that 
there  exists  or  ever  existed,  any  counter- 
letter.  Plalntltt  attached  to  her  petition 
totnTOgatorlee  on  facts  and  articles  ad- 
dressed to  dfltondant,  and  designed  to 
probe  fals  conscience  as  to  the  troth  of  the 
facts  alleged.  Defendant  answered,  set- 
ting up  an  entirely  different  state  of  facts 
from  that  propounded  by  plaintiff,  deny- 
ing the  simulation  of  the  trauafer,  and 
averring  that  it  was  a  real  transaction  in- 
tended to  secure  the  /eir/£fme<rf  defendant's 
wife  as  forced  heir  ol  her  father,  and  with 
the  anderstandlng  that  he  (d^endant) 
was  ultimately  either  to  convey  the  prop- 
erty to  his  said  wUe.  or  to  sell  It  and  de- 
vote the  proceeds  to  her  benefit.  After 
the  filing  of  these  answers,  defendant  filed 
three  exceptions,  vis. ;  (1)  That  the  peti- 
tion disclosee  no  legal  cause  of  action ;  (2) 
that  the  actjon  cannot  be  maintained,  be- 
cause based  on  condderatlons  lllegal.  im- 
moral.  and  contrary  to  public  policy;  (8) 
that  tlie  action  seeks  to  enforce  an  obliga- 
tion founded  on  a  false  and  unlawful 
cause.   After  trial  of  these  exceptions,  the 

indge  a  quo  rendered  Juclgmput  malntaln- 
ng  the  exception  of  "  no  cause  of  action, " 
from  which  this  appeal  Is  taken. 

Although  the  ludgment  on  Its  face  pur- 
]>ort«  to  maintain  only  the  fliBt  of  the  ex- 
ceptions above  stated,  it  is  treated  here  as 
maintaining  all  of  the  exceptions,  and 
connnel  on  both  sides  devote  tbeir  discus- 
slon  mainly  to  the  question  whether  or 
not  plaintiff  should  be  sent  out  of  court 
becaose  tha  cause  of  action  set  forth  in  ber 
petition  discloses  a  fraudulent  and  Immor- 
al transaction,  the  purpose  of  which  was 
to  defeat  her  creditors,  and  subject  to  the 
rale  thaf^courts  of  Justice  will  not  aid 
parties  to  enforce,  or  relieve  tbem  from 
the  effects  of,  ountracta  made  in  violation 
of  law. "  Under  the  view  we  take  ol  the 
case,  we  do  not  find  It  necessary  to  decide 
this  question. 

The  plaintiff  makes  part  of  her  petition 
tbe  authentic  act  ol  sale  which  she  seeks 


to  contradict  and  destroy.  The  Code  dfr 
dares  that  "the  authentic  act  is  full  proof 
of  the  agreement  contained  In  It  against 
the  contracting  parties  and  their  heirs  or 
assigns,  unless  It  be  declared  and  proved  a 
forgery."  Rev.  avil  Code,  2236.  It  ia 
bom-book  law  In  our  Jurisprudence  that 
the  verity  and  reality  of  authentic  sulea 
can  be  assailed  by  the  parties  thereto  onlj' 
In  two  ways,  vis. :  (1)  By  means  of  a 
counter-letter;  (2)  by  the  answers  o(  the 
other  party  to  interrogatories  on  facts 
and  articles.  Forest  v.  Shores,  11  La. 
418;  Hewlett  v.  Henderson,  9  Rob.  (La.) 
379;  Succession  of  Thomas,  12  Bob.  (La.> 
216;  Semere  v.  Semere,  10  La.  Ann.  704; 
Teason  v.  Gasman,  27  La.  Ann.  269;  New- 
man V.  Shelly,  S6  La.  Ann.  100;  Crosier 
V.  Ragan,  S8  La.  Ann.  154.  The  same  an- 
thorltlea  sbowthattlie  answers  of  a  party 
to  Interrogatories  stand  In  lieu,  and  as 
the  equivalent,  of  a  counter-letter,  and  are 
received  on  the  same  principle.  See,  pai^ 
tieulariy,  S6  La.  Ann.  100;  10  La.  Ann.  704; 
and  9  Bob.  (La.)  879,  supra.  Bneh  an- 
swers, when  made,  stand  as  part  of  tbe 
pleadings.  Same  cases  last  quoted. 

Although  answers  to  Interrogatories  on 
facts  and  articles  are  generally  subject  to 
contredfctton,  yet,  when  they  are  resorted 
to  for  the  purpose  ol  supplying  the  place 
of  a  counter-letter,  and  to  make  proof 
which  nothing  else  but  a  counto^letter 
rould  make,  they  are  evidently  not  subject 
to  contradiction,  otherwise,  at  least,  than 
by  a  counter-letter.  This  principle  Is  sub- 
stantially announced  In  Semere  v.  Semere, 
10  La.  Ann.  704,  and  Is  an  evident  corol- 
lary of  the  reasons  on  which  such  answers 
are  admitted. 

Now,  In  the  case  at  bar,  It  Is  conceded 
that  there  exists  no  coDnter-letter.  Plain- 
tiff, to  supply  Its  absence,  appealed  to  the 
conscience  of  her  adversary;  and  his  an- 
swers stood  in  the  record  as  part  of  the 
pleadings  at  the  time  when  tbe  exception 
of  no  cause  of  actiou  was  filed.  The  case' 
stands  precisely  as  if  plaintiff  had  attached 
to  her  petition  a  counter-letter  to  the  same 
effect  as  the  answers  of  defendant.  It  la 
obvious  that  If  the  latter  had  been  the 
case  the  exception  of  no  cause  of  action 
would  have  been  good,  because  the  coun- 
ter-letter so  alleged  would  have  been  to- 
tally inconsistent  with  the  relief  sought  in 
the  action,  and  destructive  of  It.  So  the 
answers  of  defendant  evoked  by  her.  and 
standing  as  part  of  tbe  pleadings,  must  be 
girea  the  same  ^ect.  They  destroy  her 
cause  of  action,  and  throw  her  out  of 
court.  It  is  lor  the  Interest  of  plaintiff 
that  the  litigation  In  Its  present  shape 
should  be  terminated,  since  it  can  hare 
but  one  result.  Unless  plaintiff  has  a 
counter-letter,  which  Is  not  pretended,  she 
must  stand  either  on  the  authentic  act  or 
on  the  answers  ofdet«idant;  and  either 
of  them  la  fatal  to  her  action.  Had  plain- 
tiff, in  ber  petition,  simply  propounded  the 
simulation  of  the  authentic  act,  without 
declaring  on  any  counter-letter,  and  with- 
out appealing  to  the  conscience  of  her  ad- 
versary, the  exception  here  raised  would 
have  found  its  place  under  obJectJons  to 
testimony.  But  when  the  plaintiff  de- 
clares on  a  counter-letter,  or  when,  as  In 
this  case,  having  none,  she  resorta  to  In- 
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terrogatorlee  to  defendant,  the  anBwere 
to  which  are  given,  the  counter-letter  or 
the  answers  form  part  ol  the  pleadinsB ; 
and,  It  they  are  destructiTe  of  the  cause  of 
action,  an  exception  to  that  effect  proper- 
ly lies  in  Umine. 
judgmait  affirmed. 


ScHuiTT  T.  Rabasse:.  Quinault  t.  Same. 
Tbapaonieb  t.  Same.  Bbbba  t.  Sauk. 

(Supreme  Court  of  Louisiana.   March  17,  1890. 
42  La.  Ann.) 

Amu.— DisxiBSAXr— Wast  ow  Citatioh— Waivxh. 

OH  HOnON  TO  DinUSB. 

1.  In  oases  of  appeal  taken  by  petition  not 
filed  in  open  court,  m  presence  of  adverse  party, 
citation  is  essential. 

2.  The  law  requires  appellant  to  fuTnlsh  tlie 
neoesBBTy  stamps  n>r  the  oitatitai  of  appeal,  and 
when,  owing  to  bis  failure  so  to  do,  t£e  citations 
■re  not  issued  and  served,  this  is  imputable  to  his 
fault 

8.  Want  of  oltation  imputable  to  appellant's 
ianlt  entails  oismtosal  of  appeal. 

4.  Appearanoe  of  appellee  in  loww  ooort  to 
UTse  dismissal  <Mt  appeal  before  the  retam-day 
thereof  does  not  operate  a  waiver  of  oitstion. 

B.  The  law  reqtiiresthe  appellees  in  thlsoourt 
to  file  all  their  groonds  for  dismissal  of  appeal 
within  three  days.  Henoe,  provided  they  plead 
want  of  citation  as  the  first  ground,  it  wiU  not  be 
waived  by  the  subsequent  addition  of  other 
gnnuda. 

OH  BBftUBnTO. 

1.  An  appellee  has  a  rig^t  to  urge  in  a  moUon 
to  dismiss  want  of  citation  and  omer  grounds. 
All  the  grounds  in  the  same  appearanoe  must  be 
(Minsidered  as  urged  in  the  same  altematiTe. 

3.  By  relying  on  the  grounds  sujnilanentaxy 
to  that  of  want  of  citation  the  appellee  does  not 
waive  the  first  ground  of  such  want 

8.  Were  he  required  to  one  want  of  citation 
almte,  and  remitted  to  the  other  grounds  in  case 
of  the  overruling  of  the  first  ground^  he  mif^t 
come  too  late  afterwards. 
(Si/Uolnu  by  Ois  Court.) 

AppefU  from  cItII  district  court,  parish 

of  Orleans;  Kmo,  Jnd^. 

CAa^.-Loi/^ae.forappellant.  A.J.  VlHere, 
W.  E.  Maipbj,  and  Omer  YiUeret  for  ap];>el- 

iGOe 

MOTION  TO  DISMISS. 

Fenneb,  J.  The  motion  Is  based  on 
three  gronnds.  of  which  the  first  la  that 
by  the  fault  of  appellant  appellees  were 

not  cited.  The  appeal  was  not  by  motion 
in  open  court,  but  by  petition,  and,  under 
the  plain  terms  of  the  Code  of  Practice, 
citation  was  necessary.  Appellant's  con- 
tention—that  the  conclndInK  sentence  of 
article  574,  Code  Prac.,  which  says,  "In 
such  case  no  citation  ul  appeal  or  other 
notice  shall  be  necessary,  **  applies  as  well 
to  appeals  by  petition  as  to  those  by  mo- 
tion In  open  court,  provided  the  petition 
be  Bled  at  the  same  term  with  the  Judp:- 
ment — has  no  merit.  The  article  has  been 
too  often  construed  in  a  contrary  sense  to 
leave  such  question  open.  The  failure  to 
cite  the  appellees  Is  stated  In  the  clerk's 
certificate  to  be  due  to  appellant's  failure 
to  fnmlBh  the  neceesary  stamps  therefor. 
The  law  requires  each  stamps,  and  made 
It  the  duty  of  appellant  to  furnish  them. 
The  absence  ot  citation  Istberefore  clearly 
Imputable  to  his  fault.  It  Is  elementary 
that  when,  by  appellant's  fault,  the  ap< 


pellees  have  not  been  cited,  the  appeal 
must  be  dismissed.  Appellant  clatma  a 
waiver  of  this  exception  by  two  caanes: 
(l)  That  in  the  lower  court,  before  the  re- 
turn-day of  the  appeal,  appellees  appeared 
In  the  lower  court,  and  moved  the  dismis- 
sal ot  the  appeal  on  groands  coicnizable 
there.  As  this  took  place  before  the  time 
for  service  of  citation  had  expired,  and  be- 
fore the  appellees  knew  that  there  would 
be  a  failure  to  cite,  it  Is  clear  it  cannot  op* 
erate  any  such  watrer.  (2)  That  in  the 
motion  to  dismiss  he  embodied  othor 
ffrounds  than  that  of  want  of  citation. 
The  first  ground  urged  Is  the  want  of  cita- 
tion, and  the  other  grounds  stated  follow. 
The  rule  that  appearance  for  any  other 
purpcwe  than  to  except  to  want  of  cita- 
tion Is,  In  ordlnu'y  suits,  a  waiver  of  the 
latter  detMt,  cannot  apply  In  tbis  case. 
The  law  required  the  appellee  to  file  ail 
their  grotmoB  for  dismissal  within  the  lim- 
ited delay  of  three  days.  He  could  not, 
as  in  ordinary  suits,  stand  on  the  plea 
of  want  of  citation,  and  abide  its  deter- 
mination before  flllns  other  pleas.  Any 
grounds  which  they  tailed  to  file  within 
the  three  days  were  Irrevocably  aban- 
doned. The  law  Imposed  no  such  p^alty 
upon  the  exercise  of  their  right  to  urge  the 
absence  of  citation.  It  only  required  that 
tdiey  should  urge  such  exception  first,  and 
in  advance  of  any  other.  They  have  the 
right  to  have  It  decided,  and,  If  OTorruled, 
then  to  have  other  grounds  passed  upon. 
As  we  conclude  that  the  want  of  dtation 
te  sufficient  gronnds  for  dismlsslnff  the  ap< 
peal,  the  other  grounds  pass  out  <A  Tiew. 
Appeal  dlamtssed. 

ON  PETITION  FOB  BEBEARIKO. 

Bebhudez,  C.  J.  The  grounds  on  which 
the  ap]>elleeR  moved  to  dismiss  the  appeal 
were  logically  set  forth,— wantof  citation, 
iDBufflciency  In  amount  of  the  bond,  etc. 
They  were  considered  as  urged  In  the  al- 
ternative. The  appellees  had  to  object  to 
the  want  of  citation,  at  the  Tery  thresh- 
old, before  resorting  to  any  other  means. 
Had  this  not  been  done,  but  had  the  other 
grounds  been  presented  alone,  they  could 
not  havesubsequentlyobjected  to  want  of 
citation,  which  would  have  had  to  be  con- 
sidered as  waived.  The  appeal  was  dls- 
missable  on  the  first  ground,  and  If  it  was 
not  valid,  it  might  have  been  for  those 
next  stated.  Obviously  the  court  was 
called  on  to  pass  upon  the  grounds  in  the 
order  In  which  they  were  preferred.  As 
the  court  deemed  that  the  appellees  had 
not  been  cited  by  the  fault  ot  the  appel* 
lant.lt  became  unnecessary  to  inquire  into 
the  other  objections,  which  could  have 
been  examined  only  had  the  first  ground 
been  found  untenable.  The  appelleeB  were 
not  bound  to  urge  the  want  ot  citation 
alone,  and  reserve  the  other  objections  for 
another  appearance.  There  are  some 
grounds  which  must  beset  forth  within 
a  certain  delay  after  the  return-day,  and 
which,  if  not  then  filed,  could  not  aft^ 
wards  be  entertained  as  coming  too  late. 
The  appellees  could  have  urged,  as  th^ 
have  done,  the  want  of  citation  at  first, 
and  next  eventually  seri&tlm,  and  In  the 
alternative  the  other  grounds  ol  dismissal 
In  the  same  first  appearanoe.  Tbis  they 
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did  consiBtently.  Wehave  not  beensbown 
in  what  respect  the  preTlous  decn*  Is  er- 
roneooB.  Befaearins  retnaed. 


RjLT  t.  Jackson  et  ml. 
(Supnme  Covrt  <xf  AlcOxma.  Utij  %  1890.) 
Aanwrnr— RTiBKiicai  —  Powuuiox  ov  Fnaov- 

1.  The  pIfttoMff  having  glTen  her  father  money 
which  three  years  before  she  received  from  him, 
moA  the  circumatances  tending  atrongly  to  ihow 
that  It  was  put  in  her  hands  for  safe-keeping,  it  la 
not  material  error  to  oharge,  to  an  action  agiUnat  the 
father's  estate  for  numey  lent,  that  the  platatUPa 
poaeeeston  doea  not  nlw  tba  pnmmptkun  of  own- 

MTShlp. 

8.  Declarations  made  hy  one  In  poiieerien,  m 
to  how  he  acquired  Utle,  are  not  admissible  In  Ita 
support. 

Appeal  troixf  drcnlt  court,  Laaderdale 
county;  E.  C.  Speakk,  Jndge. 

J.  B.  Moore,  for  appellant.  Simpaoa  A 
JoDOB,  for  appellees. 

Btons,  C.  3.  This  action  was  brought 
by  the  appellant  against  the  appellees,  as 
administrators,  and  eooght  the  recovery 
of  $1,2S0,  which,  in  the  original  complaint, 
was  alleged  to  have  been  loaned  to  the  de- 
fendants* intestate.  The  amendment  to 
the  complaint-  counted  on  the  common 
counts.  The  defendants  pleaded  the  gen- 
eral issue  and  the  sta  tnte  ol  limitations  of 
three  years.  On  the  trial  of  the  case,  there 
was  but  one  witness  examined,  and  this 
witnees  was  the  husband  of  the  plaintiff. 
The  evidence,  as  thus  bronght  out,  showed 
that  the  defendants'  Intestate,  who  had 
been  twice  married,  was  the  lather  of  the 
pl^ntUf,  she  bdngacblld  by  his  first  wife; 
that  on  the  16th  October,  1»82,  A.  £.  Jacli- 
Bon,  the  intestate,  rame  to  the  house  of 
witness,  and  the  plaintiff,  who  was  sick  in 
bed,  directed  witness  to  let  said  A.  E. 
Jackson  have  the  **  money  that  was  in  a 
bag  in  her  trunk,"  which  amounted  to 
$l,2&(i;  that  witness  delivered  the  money 
to  said  A.  E.  Jackson,  who  left  without 
^ving  his  note  for  the  same, or  giving  any 
receipt  therefor ;  that  he  never  gave  any 
note  or  receipt  for  said  money,  and  noth- 
ing was  suld  about  the  repayment  of  said 
money,  or  whether  It  was  to  be  repaid  at 
all.  The  witness  further  testified  "that 
said  money  had  been  In  possession  of  plain- 
tiff three  years  ttwretofore,  she  claiming 
It  as  her  own."  On  crosa^xamination, 
the  witness  testified  that  the  plaintiff 
"told  him  that  ber  father,  the  Intestate  of 
defendants,  had  given  her  the  money  with 
the  request  that  she  divide  it  between  her 
full  brothers  and  sisters.  The  witness  fur- 
ther testified  that  the  said  A  E.  Jackson 
lived  five  years  after  the  mon^  was  deliv- 
ered to  him;  and  that,  "so  far  as  he 
knew,"  no  demand  or  request  had  ever 
beoi  made  of  said  A.  E.  Jackson  during 
bis  llfe-Ume  for  the  payment  of  said  mon- 
ey,  or  any  Interest  thereon;  that  during 
the  time  the  plaintiff  had  said  money  In 
her  possession  It  was  never  used  by  her  or 
witness;  and  that  he  (witness)  "managed 
ber  business  for  her.and  If  said  moneyhad 
been  used  by  her,  or  any  demand  made 
upon  said  A.  £.  Jackson  for  the  payment 
m  Bald  money,  he  would  probably  have 


known  it,"  and  that  he  did  not  know  ot 
any  effort  on  the  part  of  plaintiff  to  distrib- 
ute said  money  among  her  brothers  and 
sisters,  nor  of  any  notice  being  given  to 
them  that  she  bad  said  money. 

Upon  this  evldmce  the  court  charged 
the  Jury,  at  the  written  request  of  the  de- 
fendants :  "  If  thejury  believe  from  the  ev- 
idence that  A.  E.  Jackson  pat  the  $1,250 
sued  (or  in  the  possession  of  the  plaintiff, 
then  the  mere  possession  of  the  money 
does  not  raise  the  presumption  of  owners 
ship."  While  the  phraseology  of  this 
charge  Is  not  very  certain,  and  the  terms, 
as  used,  assert  a  fwopuBitlon  too  broad 
to  be  regarded  bb  a  correct  gmeral  princi- 
ple, yet,  when  applied  to  the  facte  of  this 
paroeolar  case,  it  cannot  beconsidered  er- 
roneoas.  "  Although  a  charge  states  the 
law  too  broadly  to  be  a  correct  general 
proposlldon,  yet.  If  correct  as  applied  to 
the  facts  of  the  particular  case,  it  cannot 
be  held  erroneouB. "  Pepper  v.  Lee,  58  Ala. 
84.  It  was  the  prlvUege  of  the  plalnldtl  to 
ask  a  qaallfying  or  explanatory  charge 
which  she  did  not  do.  We  have  repeated- 
ly held  that  when  either  party  can,  by  an 
explanatory  or  qualifying  charge,  restrict 
the  meaning  of  a  charge  asked  by  the  oth- 
er party  to  the  facts  of  the  particular  case, 
and  (ails  to  do  eo,  the  giving  of  the  charge 
asked  wUl  not  be  considered  a  leverBibla 
error. 

Upon  the  examination  of  the  only  wlt^ 
nees  Introduced,  the  ddendants,  on  crosa> 
examination,  asked  him,  "How  did  your 
wife,  the  plaintiff,  obtain  said  money?" 
to  which  the  witness  answered:  "That 
plaintiff  told  me  that  her  father  gave  It  to 
her."  On  motion  of  tflie  defendants,  and 
against  the  objection  and  exception  of 
plaintiff,  the  court  excluded  tfals  answer. 
It  did  no  t  appear  that  t  ti  Is  was  part  of  the 
same  conversation  Which  had  been  called 
out  by  defendants  as  evidence  against 
plaintiff.  There  was  no  error  in  this  rul- 
ing. This  was  clearly  illegal  testimony. 
It  was  hearsay  evidence,  and  could  not  be 
admitted  as  resgestiB.  Declarations  us  to 
the  Bonrce  or  manner  of  acquiring  title  an 
narrations  of  past  transactions,  and  are 
therefore  Inadmissible.  "A  declaration  as 
to  how  title  was  acquired  is  not  admissi- 
ble." Vincent  v.  Btate,  74  Ala.  if74;  Daff- 
ron  V.  Crump,  69  A  la.  77,  and  cases  cited ; 
Bawles  v.  James,  49  Ala.  188.  We  discover 
no  error  In  the  record,  and  the  Judgment  Is 
accordingly  affirmed. 


Nsw  Orlkahb  ft  A.  Coal  &  Min.  Co.  et  mL 
V.  MnsoBOTK  et  ai. 

(Supreme  Cowt  of  Altibama.  Usr  9i  ISGOl) 
Rescisuoit  or  Contbaot — Fkaud — L&chks. 
The  vendees  intending  to  purchase  about 
8,000  acres,  a  deed  was  prepared  oontaluinK  more, 
and,  the  number  to  which  title  would  be  approved 
beiug  unknown,  they  aereed  to  pay  for  any  ezoess. 
The  lauds  were  described  by  legal  sabdivlsions, 
and  the  number  of  acres  in  each  stated,  but  not  in 
the  total.  The  vendees'  attoruOT  had  the  deed  for 
two  months,  eyamining  the  title,  after  which  it 
was  delivered  on  payment  of  the  price  of  8,000 
acres.  The  lands  were  examined  by  one  or  more 
of  the  vendees,  and  by  an  expert  sent  by  them,  and 
were  shown  not  to  He  in  a  oompaot  bo^  by  a  map 
given  thsm  by  the  vendors.  Held,  In  a  anit  to  en- 
suxw  a  lien  for  the  balanes  cf  the  purobase  nuney. 
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In  whloh  the  T6Dd«M  seek  to  resdod  for  folte  repre- 
■enUttioBA  that  the  excou  of  acreage  was  incon- 
siderable, and  that  the  laoda  lay  in  a  compact 
bo4y,  reaoUilcm  could  not  be  ffrantedf  the  vend- 
ees bBTlng,  with  the  means  of  information  at 
hand,  purported  to  make  an  Investigation,  wbieb 
but  for  their  own  n^ligenoewonlduve  led  to  the 
trnth. 

A  ppeal  from  chancery  court,  Walker 
county;  Thomas  Cubbs,  CfaaDcellor. 

TaliHferro  &  Smithaon  aod  Smith  dt 
LowA,  f or  appelianta.  Hewitt,  Wailter  £ 
Porter  and  Ounter  A  SoweU,  for  respond- 
entB. 

Cloptun,  J.  No  principle  Is  better  set* 
tied,  or  more  aniformly  recogDlsed,  tban 
that  a  court  of  equity  will  Interfere  to 
rescind  a  contract  of  sale  of  land  into 
which  tbe  parchaser  has  been  induced  to 
enter  by  the  vendor's  false  i^presentationa 
of  material  facts,  not  patent  or  open  to 
his  inspection,  upon  which  be  had  a  right 
to  rely,  and  did  rely,  whereby  he  was  In- 
jured, and  without  the  ezliitpnee  of  which 
The  contract  would  not  have  been  made. 
Bat  the  rettdsBlou  of  a  c<Hitraet  Is  not  a 
matter  of  discretion.  Tbe  court  must  be 
g^)verned  by  established  rules  and  preced- 
ents. Essential  elements  of  misrepresenta- 
tion, to  be  rendered  available  to  rescind  a 
contract,  are  that  the  party  to  whom  it  is 
made  must  be  Juntlfted  In  relying,  and 
must  r^y,  upon  the  representation,  and  it 
must  be  an  immediate  eaase  of  his  enters 
Ing  Into  the  cunlract.  If  he  did  not  rely 
upon  It,  or  was  not  misled  by  It,  or  if  It 
was  a  fact  equally  open  to  the  inquiries  of 
both  parties,  and  nothing  done  to  prevent 
or  obstruct  or  lull  inquiry,  the  court  will 
not  interfere  to  grant  relief.  Crown  r. 
Carriger.  66  Ala.  590.  In  Slaughter  v.  Ger- 
son,  18  Wall.  879.  It  was  ruled,  where  the 
means  of  knowledge  are  at  hand,  and 
equally  available  to  both  parties,  and 
the  subject  of  purchase  Is  alike  open  to 
their  Inspection.  If  tbe  purchaser  does  not 
a?all  himself  of  these  means  and  oppor- 
tunities, he  will  not  be  beard  to  eay  that 
he  has  been  deceived  by  the  vendor's  mls- 
repreeentatlons;  and  that  the  same  rule 
obtains  when  tbe  complaining  party  does 
not  re^  upon  the  representations,  but 
seeks  means  of  verification  of  the  state- 
ments from  other  sources,  and  acts  upon 
the  Infonnation  thus  obtained.  And  in  2 
Pom.  Eq.  Jar.  5  BUS,  the  rale  is  stated  as 
follows:  "if  after  a  representation  of  fact, 
however  pMitive,  the  party  to  whom  it 
was  made  Institutes  an  inquiry  for  himself, 
has  recourse  to  tbe  proper  means  of  ob- 
taining information,  and  actually  learns 
the  real  tacts,  herannot  claim  to  have  re- 
lied on  the  misrepresentation,  and  tu  bare 
been  misled  by  it.  Such  claim  would  sim- 
ply be  untrue.  The  same  reeult  must 
plainly  follow  when,  after  the  representa- 
tion, the  party  receiving  It  has  given  to 
him  a  sufficient  opportunity  of  examining 
Into  tbe  real  facts,  when  his  attention  Is 
directed  to  the  sources  of  Information,  and 
he  commences,  or  purports  or  professes  to 
commence,  an  Investigation.  The  plainest 
motives  of  expediency  and  of  justice  re- 
quire that  he  should  be  charged  with  all 
the  knowledge  wbk-h  he  might  have  ob- 
tained had  he  pursued  the  Inquiry  to  tbe 


end  with  dillgenee  and  completeacas.  He 
cannot  claim  that  he  did  not  leam  the 

truth,  and  tbflt  be  was  misled." 

The  deed  executed  by  appellees  to  Fred 
SloBB,  trustee,  expresses  the  consideration 
of  $100,000,  which  was  intended  as  the  pay- 
ment for  8,000  acres  of  mineral  lands;  but 
the  deed  really  conv^ed  more  than  that 
quantity.  The  lands  to  be  accepted  were 
dependent  upon  the  approval  of  the  titles 
by  the  attorney  of  the  puRhasers;  and. 
the  number  of  acres  being  unascertained 
and  uncertain,  a  written  contract  was  en- 
tered into  by  which  Sloes  agreed  that, 
should  the  lands  conveyed  by  the  deed  ex- 
ceed 8.000  acres,  he,  as  trustee,  la  addi- 
tion to  the  $100,000,  was  to  pay  tor  the  ex* 
eefia  at  the  same  price, — $12.60  per  acre. 
Appellees  having  filed  the  bill  to  enforce  a 
vendor's  Hen  for  the  purchase  money  of 
the  acreage  la  excess,  defeadants.  by  way 
of  defense,  filed  a  cross-bill,  seeking  there- 
by to  have  the  contract  rescinded,  the 
deed  ol  complainants  set  aside  and  an- 
nulled, and  a  Hen  on  the  land  declared  fur 
the  repayment  al  the  sum  of  $100,000  paid 
by  them  to  complalDantB.  The  main 
grounds  upon  which  tbe  resclssloa  is 
sought  are  that  complainants  made  false 
representation  as  to  the  situation  and 
location  of  the  lands,  and  the  quantity  of 
the  excess  of  acreage ;  the  alleged  repre- 
sentations being  that  the  lands  were  situ- 
ated In  a  contiguous,  compact  body,  and 
tbe  excess  of  acreage  was  lnconaif^«ble 
and  trifling.  There  Is  also  an  allegation 
that  complainants  had  no  title  to  a  small 

Eortlon  of  the  lands,  bat  this  is  disproved 
y  the  evidence. 

The  proof  clearly  establishes  the  follow- 
ing tacts:  (1)  The  lands  were  purchased 
by  individuals  who  proposed  to  organize 
as  a  corporation,  and  were  subsequently 
Incorporated  ondei  the  name  of  the  "  New 
Orleans  and  Alabama  Goal  and  Mining 
Company,"  and  the  deed  was  made  to 
Sloss  as  trustee  for  the  use  and  benefit  of 
the  corporation,  when  formed,  to  which 
tbe  lands  were  subsequently  conveyed  by 
him.  The  promoters  originally  Intended 
the  purchase  of  about  8,000  acres,  but 
the  deed  which  was  prepared  containing 
more  than  that  qnantlty,  and,  the  num- 
ber of  acres  the  titles  to  which  would  be 
approved  being  unascertained,  the  wrl  tten 
contract  was  entered  Into,  by  which  Sloss, 
as  trustee,  agreed  to  pay  for  the  excess  of 
8,000  acres  at  the  same  price.  (2)  In  the 
deed,  which  contains  a  largQ  number  of 
tracts,  the  lands  are  deeciloed  by  section 
and  aabdivlBfons  of  sections  according  to 
the  government  survey;  the  number  of 
acres  in  each  tract  being  stated,  but  not 
the  aggregate  amount.  The  deed  was 
open  to  the  Inspection  of  defendants,  and 
tb^r  attorney  employed  to  examine  the 
title,  for  two  or  more  months,  during 
which  time  the  latter  was  engaged  in  ex- 
amining the  title,  and  complainants  in 
curing  the  defects  found  therein.  Tbe  at- 
torney drew  tbe  form  of  the  deed  In  the 
first  Instance,  and,  after  It  was  filled  ap 
with  a  description  of  the  lands,  made  sev- 
eral  corrections  by  striking  out  lands  to 
which  the  title  uould  not  be  periected,  and 
Inserting  those  to  which  tbey  had  been 
perfected ;  and,  after  the  fli^  correctloaa 
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wefB  made,  It  was  executed  by  the  eom- 

Slalnante,  and  with  the  coiiTf^ance  of 
loaa,  deecriblng  ttae  lands  in  the  same 
muiner,  was  delirered  to  the  defendant 
corporation  npon  the  payment  of  the 
9100,000.  (3)  One  or  more  of  the  purehaa- 
era  examined  the  lands.  Also  an  expert 
-was  sent  to  examine  them ;  and  upon  bis 
report,  and  ttae  reeomroendetlon  of  Blosa, 
the  lands  were  purchased.  Duiln^  the 
negotiations  the  complainants  placed  be- 
fore the  purcbasera  a  map  sbowlngthestt* 
nation  and  location  of  the  Umds,  and 
clearly  ahowlns  that  tbey  did  not  lie  In  a 
contteuona,  compact  body.  This  map 
was  retained  and  produced  by  defendants. 

The  deed  and  written  contract,  bebag 
conteraporaneouhty  executed,  m  ust  be  read 
and  interpreted  as  parta  c»f  tbe  same 
transaction,  and  as  eonstttatlnf;  and 
showinx  the  terms  of  the  contract  of  sale. 
Tiie  contract  was  written  by  the  attor- 
ney of  defendants,  and  there  la  no  pretense 
that  by  inadrertance  or  mistake  It  con- 
tains more  than  the  parties  Intended,  cht 
anytbtaiK  materltfly  dltferent  from  thebr 
iDtentiun.  It  Is  Impeached  on  llie  sole 
STOund  that  the  vendors  misrepresented 
the  excess  of  acreage.  The  deed  npon  Its 
face  showed  tbe  number  trf  acres,  the  only 
requisition  to  ascertain  tbe  aj?gregate 
amount  belnff  theaddltlon  of  tbe  separate 
anioants  In  each  tract,  as  stated  in  the 
dee<l ;  nnd  the  map  folly  disclosed  the  rel- 
ative location  of  the  tracta  The  erl- 
denee  docs  not  cleariy  and  satistaetortly 
show  that  the  vendors  made  tbe  reprft- 
seotations  as  allied  by  defendants:  and 
SloBS,  who  signed  the  contract,  testifies 
th  nt  they  stated  the  excess  wonlrl  be  a  lew 
hundred  acres.  That  there  would  be  an 
excess  was  nndmtood  by  all  the  parties ; 
the  mlsanderstandlnf?  relating  only  to  the 
amount.  If  admitte<l  that  they  made  the 
representatlonB,lt  clearly  appears  the  pur- 
chasers did  not  rely  or  act  upon  them,  bnt 
Bought  information  from  other  sources. 
They  had  at  band  themeansof  knowledge, 
and  of  verification  of  the  statements;  tbe 
aourcesof  Information  belnKfumlsbed,  and 
att«itlon  directed  to  them.  They  had 
ample  opportunity  of  learnlnff  tbe  real 
facts,  and  purported  to  make  an  Investi- 
fratlon.  There  was  no  concealment  of 
the  facts,  examination  was  not  prevented, 
and  the  representations  do  not  appear  to 
have  heea  made  in  a  manner  calculated  to 
Inll  inquiry.  If  defendantsfailed  to  use  the 
means  of  ascertaining  the  excess  of  acre- 
age, and  tbe  situation  and  location  of  the 
lands,  a  court  of  eqnity  will  not  Interfere 
to  relieve  them  from  the  consequences  of 
their  own  want  of  ordinary  care  and  dlll- 
gnnce.  AfBrmed. 


O'Connor  v.  McHugh  et  at 
{Supreme  Covirt  of  Alabama.  May  6,  1800.) 
BQDiUBUi  AsBienuarT  or  Uobtqaob— Bisara  or 

ABneKlB— ImUNOTION. 

A  mortgagor'a  wife,  to  whom  the  mortgagee 
has  delivered  the  mortgage  and  evidence  of  indebt- 
edneas  aa  a  gift,  nitbout  axectitiog  a  written  as- 
slgnibent  thereof,  has  not  the  legal  title  to  the 
mortgage,  and  she  cannot  enjoin  the  purchaser  of 
ttw  uuDd  under  foreclosure  proceedings  Instituted 
by  tbs  mortgagee's  eneeutor  from  maintaining 
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ejectment  against  tbe  morCgacor,  her  huAsad; 

her  remedy  being  either  a  legal  action  for  the  re- 
covery of  the  prooeedB  of  the  sale,  or  an  equitable 
action  to  have  it  set  aude. 

Appeal  from  city  court  ot  Montgomery ; 
T.  M.  Arrinoton,  Chancellor. 

BUI  by  Bridget  O'Connor  against  Mich- 
ael McHoRta  and  otben  to  enjoin  an  ac- 
tion of  ^ectment.  On  the  bearing,  the 
chancellor  dissolved  tbe  tnnporary  Injaue- 
tlon  previously  granted  by  him,  and  com- 
plainant appeals. 

Rice  &  wn^,  for  appellant.  €hvKvm  * 
Blukey,  for  appellees. 

Clopton,  J.  This  appeal  la  taken  from 
an  order  of  the  city  court  dissolving  an  in- 
junction, sued  ODt  by  i^ipellant,  to  re- 
strain tbe  defmdants  from  prosecnthiff  an 
action  of  ejectment  acralnst  John  O'Con- 
nor, the  husband  of  complainant,  to  re^ 
cover  tbe  land  described  In  the  bill.  The 
facts  on  which  the  right  to  the  Injoaction 
Is  based,  as  averred  In  the  bill,  are  that 
her  husband  mortgaged  the  land  to  Mair 
Murray  aa  seenrtty  tor  a  note  tor  $2,638.00, 
who,  In  October,  1884,  ddlvered  the  mort- 
gage and  the  evldoice  ol  ^ndebtednes  to 
complainant,  saying  she  wished  her  (com- 

Flalnant)to  have  the  land,  adding:  ''And 
now  give  yon  the  mortgage  debt. "  She 
also  stated  that  she  bad  made  a  will  leav- 
ing tbe  bulk  of  her  property  to  delmdant, 
tdltogeomplalaaat  to  keep  the  mortgage, 
and  consider  tlie  land  as  her  own  prop- 
erty. Ttae  bill  avers  that  complainant  has 
hdd  the  mortgage  debt  ever  since.  Af t< 
er  tbe  death  of  Mary  Murray,  Michael  Mc- 
Hugh, who  is  executor  of  her  will,  adver* 
tised  the  land  for  sale,  and  sold  the  same 
under  tbe  power  of  sale  contained  In  the 
mortgage,  at  which  sale  James  McHa^ 
became  the  puFchaser.  and  salt  was  Insti- 
tuted against  the  mortgagor  to  recover 
possession  of  the  land.  Mary  Murray  was 
aunt  of  complainant  and  defendants,  who 
are  brothers  and  sister.  The  land  was 
originally  purtrhaspd  by  John  O'Connor, 
the  mortgagor,  from  J.  C.  Gibson,  who 
conveyed  to  him.  The  answers  deny  all 
the  material  allegations  of  the  bill,  espe- 
cially that  complainant  faaa  had  posses- 
sion of  or  has  any  right  to  the  note  what- 
ever^ and  aver  that  the  same  has  been  con- 
tinuously In  the  possession  of  Michael  Mc- 
Hngh. 

Assuming  the  truth  of  tbe  allegations  of 
tbe  bill,  faaving  no  regard  to  the  denials  of 
tbe  answer,  what  equity  arises  la  favor  of 
complainant?  A  transfw  of  a  note  by  de< 
llveiy,  secured  by  a  mortgaga  of  lands, 
will,  In  a  coart  of  equity,  be  deemed  a 
transfer  or  assignment  of  the  mortgage 
also,  and  eHect  will  be  given  to  It  accord- 
ing to  the  intention  of  the  parttra.  But 
unIec|B  the  mortgage  is  assigned  with  suit- 
able words  of  conveyance,  either  on  a  sep- 
arate paper,  or  Indorsed  on  the  mortgage, 
it  does  not  operate  to  pass  the  legal  es- 
tate In  the  lands.  Dacus  v.  Stivety,  69 
Ala.  188;  Welsh  v.  Phillips,  64  Ala.  309.  It 
Isapparent  from  the  bill  that  both  note  anu 
mortgage  were  transferred  by  delivery 
merely.  This  entitled  complainant  to  fore- 
close tbe  mortgage  for  her  benefit  ettherln 
eqnity  or  under  the  power  of  sale  con- 
tained therein ;  but  she  aequirad  no  estate 
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In  the  land.  The  legal  title  remained  In 
the  mortgagee,  clothed  wlthft  trust forthe 
benefit  of  complainant.  Front  t.  Hoge, 
57  Ala.  28.  Complainant  obtained  thereby 
the  beneficial  Interest  in  the  note,  and  an 
equity  to  the  mortgage  as  an  Incident. 
Mrs.  Murray  could  not  have  given  com- 
plalnanttbe  land  had  sheattempted  to  do 
so  by  a  regular  conTeyance.  All  she  conld 
have  done  would  hare  been  to  assign  to 
complainant  her  defeasible  estate  as  mort- 
gagee with  the  rigbt  to  raforce  the  pay- 
ment of  the  debt  by  a  foreclosure.  If  the 
execntur  sold  the  land  under  the  power  of 
sale  in  violation  of  her  rights  and  to  her 

Srejndlce  It  may  be  that  Bhe  has  an  equity 
a  have  thft  sale  set  aalde  and  the  roort- 

fage  foreclosed  In  her  Interest ;  notice  of 
er  claim  having  been  given  at  the  time  of 
the  sale.  A  recovery  of  the  land  from  her 
husband  by  the  executor  or  the  purchaser 
at  the  mortgage  sale  cannot  prejudice  her 
claim  aa  transferee  of  the  note  and  mort- 
gage, or  Impair  her  rights.  They  are  the 
same  whether  tiie  land  Is  in  poaaesston  ol 
the  mortgagor  or  of  the  defendant.  Were 
the  action  of  fljeetment  enjoined,  thla 
would  not  determine  the  real  controversy 
between  the  partl(«,  which  relates  solely  to 
the  ownership  of  the  note  and  mortgage. 
If  the  facts  be  as  averred  in  the  bill,  and 
the  executor  undertook  to  sell  under  the 
power  In  the  mortgage,  against  the  wish, 
and  in  disregard  of  the  rights,  of  complain- 
ant, her  proper  remedy  was  to  enjoin  the 
sale;  but  having  suffered  It  to  be  made, 
andliavlng  no  title  to  tbeland,8he  cannot 
enjoin  the  purchaser  from  prosecuting  an 
action  to  recover  possession  from  the 
mortgagor.  She  may  elect  to  claim  and 
take  the  proceeds  of  the  sale,  for  the  recov- 
ery of  which  she  has  a  full  and  adequate 
remedy  at  law,  or  proceed  In  equity  to 
have  the  sale  annulled.  Affirmed. 


Kino  t.  8ti.tb. 
iSu^prtme  Court  of  Aktbama.  AptU  88, 1890.) 
Hubdsb— CoHPBTBiTOT  Or  JuEOB— EvmsNoa. 

1.  A  Juror,  on  examlnatioQ  on  voir  dire,  stated 
that  he  heard  the  evidence  at  a  prevloua  loTeBti- 
gation,  and  bad  formed  an  opinloD  as  to  the  guilt 
or  innocence  of  the  acscused;  that  "evidenoe  would 
have  to  1>e  very  strong  to  change  It; "  and  that  **it 
would  be  a  hard  matter  to  set  aside  the  evidenoe 
he  had  based  bia  opinion  on. "  Held,  that  he  was 
not  a  qualified  juror. 

2.  On  a  trial  for  m  order,  evidence  that  deceased 
had  said,  on  the  night  previoue  to  the  killing,  "I 
am  going  to  win  some  money  to-night,  or  hiU  some 
■on  of  a  Ditch, "  where  there  was  no  refteenoe  to 
the  aooQsed,  was  Inadmissible. 

8.  It  is  proper  to  leave  to  the  jury  inquiry  as 
to  whether  defendant  was  reasonably  free  from 
fault  in  having  brought  on  the  diffloulty,  however 
strongly  the  evidence  may  tend  to  establish  the 
facb 

Appeal  from  dty  conrt  of  Mobile;  O.  J. 
Seumes,  Judge. 

The  defendant  In  this  case,  Tom  King, 
was  Indicted  for  the  murder  of  Thomas 
Popham  by  shooting  him  with  a  pistol, 
was  tried,  and  convicted  of  manslaughter 
in  the  first  degree,  and  sentenced  to  the 
penitentiary  for  a  term  of  Ave  years.  Dur- 
ing ttae  organization  of  the  Jury  for  the 
trial,  the  name  of  E.  R.  Quattlebaum  was 
drawn;  and,  upon  being  duly  sworn,  he 


was  asked  If  he  had  a  fixed  opinion  which 
would  biaa  his  verdict,  to  which  he  an- 
swered: "Quallfledly,  I  have;  that  la.  aa 
to  the  killing.  I  am  satisfied  as  to  that." 
He  was  then  asked,  "Is  your  opinion  such 
that  it  would  bias  your  verdict?"  and  be 
answered:  "I  think  the  evlduice  wonld 
have  to  be  veryatroag  to  ehange  my  opin- 
ion. I  heard  the  prevlooa  erldoice  In  the 
ease,  and  I  think  It  would  be  a  pretty  hard 
matter  to  set  aside  the  evidence  I  baaed 
my  opinion  on.  As  to  the  classification  of 
the  killing,  of  course,  my  opinion  la  not 
made  up.**  The  Juror  b^ng  then  chal- 
lenged for  cause  by  the  defendant,  his  ex- 
amination was  tnrther  continued  by  the 
court,  by  qnestlcm  and  answer,  as  follows: 
"Qneatlon.  If  the  evidence  la  different  from 
what  yon  have  heard  as  to  the  killing, 
would  the  opinion  you  now  have  In  any 
way  bias  your  verdict,  or  conld  yon  lay 
aside  the  opinion  yon  now  have,  and  try 
the  case  fairly  and  Impartially  upon  the 
evidence  alone,  without  the  opinion  you 
now  have  having  any  Influence  whatever 
npon  yonr  vwdict ;  or  would  the  opinion 
yon  now  have  In  any  way  hifluenee  yonr 
verdict,  in  one  way  or  the  other?  An- 
swer. Well,  I  think  it  would  not.  I  think 
I  would  be  impartial  enough  to  rrader  a 
verdict  according  to  the  positive  evidence 
in  the  case.  The  only  thing  I  could  not 
certify  to  would  be  that  I  would  be  un- 
prejudiced as  the  case  now  stands.  Q. 
Would  that  prejudice  Inflnfmeeyon?  A. 
As  far  as  It  goes,  I  tblnk  I  would  be  per* 
fectly  free  to  set  aside  any  preconceived 
idea  I  have  in  r^ard  to  it,  with  snfilcient 
evidence  to  override  that  present  convic- 
tion. Q.  Suppose  the  evidence  is  not  such 
as  youhaveheard.and  thereshould  beany 
conflict  In  tile  evidence  as  between  what 
yon  have  heard  and  what  waa  sworn  here, 
and  it  had  fallen  short  simply  of  what  yon 
bad  beard,  then  would  what  yon  have 
heard  lead  you  to  make  up  any  gap  in  the 
evldoice?  A.  No,  sir;  I  tblnk  I  could  give 
averdlct.  I  am  not  prejudiced  atall  In  the 
case,  and  would  be  perfectly  free  to  set  aside 
any  evidence  that  I  have  previously  heard 
with  evidence,— unquestionable  evidence. 
Q.  Suppose  a  witness  got  on  the  stand 
who  was  to  testify  to  a  fact  which  waa  dil- 
fereutfromthefartasyouhad  heanllt.and 
suppose  the  state  should  put  upon  the 
stand  a  witness  to  impeach  that  witness, 
and  to  show  that  he  was  not  worthy  of 
belief.  Would  you  allow  what  you  now 
know  to  have  any  Influence  as  to  whether 
the  witness  had  been  Impeached?  A.  I 
would  not.  Q.  Yon  would  try  It  npon  the 
evidence,  without  reference  to  what  you 
know?  A.  I  would."  The  conrt  then  held 
the  Juror  competent,  and  overruled  the 
challenge  for  cause,  to  which  ruling  the 
defendant  excepted,  and  challenged  the 
Joror  peremptorily. 

It  waa  shown  on  the  trial  that  the  kill- 
ing occurred  on  Sanday  night,  March  17. 
1889,  in  a  small  yard  in  the  rear  of  an  m- 
gine-faonse,  No.  8,  where  a  party  of  IS  or 
Ifiperaonswere  gambling,— "shooting  dice 
for  money."  The  game  was  played  on 
a  small,  three-legged  table,  which  was 
propped  up  against  a  tree,  and  was  lighted 
by  a  lamp  suspended  from  one  of  tbellmbs 
of  the  tree.  The  defendant.  King.  Wal- 
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cott,  his  brothw-ln-Iaw,  Ed  Bnamll,  and 
othen  wwe  playing,  when  Popbam  came 
in^  and  Joined  In  the  ffame,  being  at  the 
time  under  the  Infloence  o[  whisky ;  and 
be  bet  onlTsmall  snnifl,  until  he  lout  about 
60  cents.  Duiinff  the  further  prosreea  of 
the  same,  $80  were  at  one  time  on  the 
table,  of  which  $5  belongred  to  King  and 
916  to  BuBsell ;  and,  occasional  gaBt»  of 
wtaid  blowing,  which  moTed  or  blew  the 
money,  Popbam  laid  bla  hand  on  It.  King 
at  once  called  out  that  be  withdrew  his 
bet,  Baying,  "  My  bet  Is  off, "  or  words  to 
that  effect.  Popbam  then  said  to  him, 
"Do  you  mean  to  say  that  1  will  steal 
your  money?"  to  which  King  replied,  "I 
don't  knowabontthat,'*or**I  don'tknow 
whether  yov  wUl  or  not."  Popham  at 
cmee  sprang  m  the  table,  cunlug  him. 
and  kicked  or  struck  at  King;  but  the 
table  was  overturned,  and  he  was  caught 
and  held  by  Walcott.  who  tried  to  prerent 
the  difflcnlty.  While  Popham  was  strug- 
gling to  get  loose,  be  was  cursing  King, 
and  shaking  his  flst  in  his  face,  and,  as 
some  of  the  testimony  tended  to  show, 
did  get  loose  and  start  towards  King, 
when  King  drew  his  pistol  and  fired  at 
Popbam  twice,  each  shot  taking  effect, 
and  killing  Popbam  In  a  veryfew  minutes. 

Edgar  Harrey  or  Harding,  a  witness 
for  the  defendant,  testified  that,  at  12 
o'clock  on  the  Saturday  night  before  the 
killing,  aa  he  was  shutting  up  his  shop, 
Popham  passed,  and  be  beard  blm  say  to 
two  or  three  persons  whom  he  met  on  the 
aidewcdk,  "I  am  going  to  win  some  mon- 
ey  to  night,  or  kill  some  son  of  a  bitch. " 
The  court  excluded  this  evidence  on  the 
oblection  by  the  state,  and  the  defendant 
duly  excepted.  Several  other  questions 
andexceptlonswererraerved  to  therullngs 
of  thecoui't  on  the  evidence,  but  they  do 
not  require  any  special  mention  or  notice. 

Among  other  chafes  In  writing,  the  de- 
fendant requested  thefolJuwlng:  "(1)  Un- 
der the  evidence.  If  all  believed,  the  defend- 
ant did  not  encourage  the  difficulty  after 
It  bad  been  commenced.  (2)  The  evidence, 
If  all  believed,  shows  that  the  defendant 
was  not  In  fault  In  bringing  on  the  dltO- 
culty  that  resulted  in  the  death  of  Pop- 
ham." The  defendant  duly  excepted  to  the 
refusal  of  the  court  to  give  these  charges, 
as  well  as  to  the  court's  refusal  tu  give 
each  of  the  charges  requested  by  blm. 

O.  L.  &  H.  T.  Smith  and  Saoi,  B. 
Browoe,  for  appellant.  W,  It.  Martin, 
Atty.  Oen.,  for  the  State. 

SOHBBVILI.B,  J.  We  are  all  ol  one  opin- 
ion that  the  Juror  Quattlebanm.  under  the 
principles  laid  down  in  Long  v.  State,  SB 
Ala.  36,  5  South.  Rep.  44S,  was  not  a  qual- 
ified Juror,  on  the  ground  that  he  had 
formed  a  fixed  opinion  as  to  the  guilt  or 
luoocence  of  the  defendant  which  would 
bias  his  verdict.  Code  1886,  S  4381.  He 
bad  heard  the  evidence  on  a  previous  in- 
vestigation or  trial,  and  admitted  in  bis 
direct  examination,  on  voir  dtn,  that  he 
thought  "the  evidence  would  have  tube 
very  strong  to  change  his  opinion, "  and 
again,  that  "It  would  be  a  pretty  hard 
matter  to  set  aside  the  evidence  he  had 
baaed  his  opinion  on. "  The  assertion  that 
he  had  nol  made  np  his  mind  as  to  cbe 


"elanlfieatlon  of  the  killing  "  was.  more- 
over, an  Implied  reaffirmation  ot  the  tact 
that  he  bad  formed  an  opinion  as  to  all 
other  iBBuee  Involved.  The  cross-exami- 
nation does  not.  In  oar  Judgment,  remove 
the  disquaiiflcatioii  thus  made  to  appear, 
especially  if  the  evidence  upon  the  trial 
should  be  substantially  the  same  aa  that 
heard  by  the  Juror  on  the  former  trial. 
For  the  error  of  lelttalng  to  sustain  the 
challenge  to  this  Juror  the  Judgment  must 
be  reversed. 

The  court  committed  no  error  In  exclud- 
ing the  tentimony  of  the  witness  Harvey 
In  reference  to  the  threat  alleged  to  have 
been  made  by  Popham.  We  can  see  noth- 
ing in  the  evidence  justifying  tlie  Inference 
that  It  was  capable  of  being  so  construed 
as  to  have  any  reference  to  the  defendant. 
If  he  had  killed  King  In  the  renconnterwlth 
him,  instead  of  being  killed,  this  threat 
would  not  have  been  competent  evidence 
against  him  on  an  Indictment  for  murder. 
No  more  is  it  admissible  In  the  present 
case.  Bedd  v.  State,  68  Ala.  492;  Jonee  v. 
State,  79  Ala.  8;  Ford  t.  State, 71  Ala.  886; 
Harrison  v.  State.  70  Ala.  29. 

The  rules  of  evidence  bearing  on  the 

Suestton  of  proving  character,  both  on  the 
Irect  and  cross-examinations,  are  fully 
discussed  in  Moalton  v.  State,  88  Ala.  116, 
6  South.  Rep.  768;  and  a  proper  applica- 
tion of  the  principles  settled  In  that  case 
will  avoid  all  dlfficnlties  touching  this 
branch  of  the  case  on  anothrar  trial.  See, 
also,  Morgan  v.  State,88  Ala.  288,6  Soath. 
B«p.  761. 

We  think  the  court  did  not  err  in  detdin- 
hag  to'take  from  the  Jury  all  inquiry  aa  to 
whether  the  defendant  was  reasonably 
free  from  fault  In  having  brought  on  the 
Alfflculty,  however  strongly  the  evidence 
may  tend  to  establish  this  fact.  The  con- 
versation between  defendant  and  the  de- 
ceased, according  to  the  rerslon  of  one  or 
more  witnesses  at  .least.  Is  reasonably  sus- 
ceptible of  the  construction  that  the  dfr 
tendant  Impliedly  Intimated  that  deceased 
was  disposed  to  steal  his  money  when  he 
put  blH  band  updn  it  at  the  gaming-table. 

The  queetioDs  raised  by  the  other 
charges  have  been  discussed  by  ns  snffl- 
clpuuy  in  onr  past  decisions,  and  are 
deemed  to  be  too  well  settled  for  furtbw 
agitation. 

The  Judgment  is  reversed,  and  the  cause 
remanded .  In  the  mean  while  the  defend- 
ant VI  ill  be  retained  in  custody  until  dis- 
charged by  due  process  of  law. 


McDeruott  et  aI.  v.  Ebobn  ot  a/. 

(aupreme  Court  of  Alabama.  M&y  1,  USO.) 

PHAtmoLEifT  CoirvBTAKas— Stock  nr  T»ad»— 
PsioBmBft-^CsKDrroBft'  Bin.. 

1.  A  bill  of  sale  of  s  stock  of  goods,  by  taolt 
agreement  to  be  kept  secret,  and  not  registered 
givMi  aa  a  seoaritiy  by  a  debtor,  who  is  permittea 
to  sell  at  retail,  and  apply  the  proceeda  to  hi» 
own  Qse,  is  finodulent  and  void  against  subse- 
quent, as  well  as  existing,  creditors;  it  being 
**made  in  tzust  for  the  use  of  the  pers<Bi  making 
the  same,"  within  Code  Ala.  1886,  S  178%  declar- 
ing all  transfers  of  goods  so  made  voia  sgBlnst 
creditors  existing  or  subsequent. 

3.  Such  a  bill  of  sale  is  fraudulent  and  void, 
though  the  bolder  tato  poiseasim  bc^iore  an  attaoh- 
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mmt  or  execution  ii  levied  or  a  oredltMrs*  Ull 
filed. 

8.  Tbe  lien  of  creditors,  who  have  filed  a  bill 
to  Bet  aside  s  niort^age  of  goods  for  fraud,  is  su- 
t>erior  to  that  of  an  attachment  in  favor  of  the 
nuKtgagee,  levied  after  he  waa  dted  to  appear. 

Appeal  from  city  court  ol  KnnlQgham ; 

H.  A.  SBARPfE,  Judge. 

Credltoni'  bill  to  set  aside  tor  fraud  a 
sale  ol  a  stock  of  soode.  Tbe  debtor  bor- 
rowed money  of  a  bank,  and  gave  a  bill  of 
eale  as  security.  He  was  lelt  In  p«*e6eB- 
dion,  and  permitted  to  sell  at  retail,  and 
to  dispose  of  ttae  proceeds.  Tbe  bank, 
bearing  that  an  attachment  was  about  to 
be  Issued,  demanded  posaessloD,  and  left 
a  representative  In  the  stoiv,  while  its  at- 
torney brought  detinue  for  the  goods. 
This  blU  was  Bled,  and,  after  the  bank 
was  cited  to  appear,  the  detinue  suit  was 
dismissed,  and  an  attachment  in  its  tavor 
lerted.  Tbe  chancellor  beld  the  sale  rold 
as  to  ulstlng  creditors,  and  dismissed  the 
bill  as  to  subsequent  ones,  who  appeal. 

Mounijoy  A  TomUason  and  Saym, 
Sttingfellow  &  Le  Grand,  for  appellants. 
R.  H.  Sterrett,  W,  C.  WMtd,  and  Webb  A 
TiHaaan,  for  respondents. 

SoMSBViLLE,  J.  Section  1780  of  the  pres- 
ent Code  of  Alabama,  (18R6.)eorreiQrand- 
Ing  to  section  3120  of  the  Code  of  1876,  pro- 
vides that "  all  deeds  of  gift,  all  ccwiTey- 
ances,  transfers,  and  assignments,  Terbal 
or  written,  of  goods,  chattels,  or  thing  In 
action,  made  In  tmst  for  the  use  of  the 
perFion  making  the  same,  are  void  against 
creditors  existing  or  subseqamt  of  such 
person."  In  the  case  of  Benedict  r.  Ren- 
fro,  76  Ala.  131.  51  Amer.  ftep.  439,  and 
again  In  Murray  r.  McNeaJy,  86  Ala.  234,  B 
South.  Bep.  565,  we  had  occasion  to  dli- 
cnss  at  some  length.  In  connection  with 
tbe  above  section  of  the  Code,  the  subject 
of  mortgaRes  on  stocks  of  mei-chandise, 
where  tixe  mortgajcor  ^as  permitted  tore- 
main  in  pOBsesslon,  and  to  sell  the  goods. 
In  due  course  of  trade,  for  hts  own  benefit. 
We  held  that  such  transfers  were  virtually 
"made  In  trust  for  the  use  of  the  person 
making  tbe  same,"  within  the  meaning  of 
this  statute,  their  inevitable  tendency  be- 
ing to  hinder  and  delay  thecredltors  of  the 
mortgagor.  They  were  said,  therefore,  to 
be  fraudulent  perse  as  against  such  cred- 
ltoni. Ab  said  by  the  United  States  su- 
preme court  In  Robinson  v.  Elliott,  22 
Wall.  KLS.  where  the  subject  Is  tally  dis- 
cussed,sucbatransactlon  on  Its  facesfaows 
that  the  legal  effect  of  It  is  to  delay  cred- 
itors, and  for  this  reason  "the  law  Im- 
putes to  It  a  fraudulent  purpose."  The 
statute  in  question  makes  transfers  of  this 
character  void  equally  iM^alnst  subse- 
quent creditors  as  against  those  who  ex- 
ist at  tbe  time  of  tbe  transaction.  It  Is 
sufficient,  without  more,  that  such  Is  the 
legislative  fiat,  apart  from  any  satisfac- 
tory policy  which.  In  the  opinion  of  the 
courts,  might  luatify  the  enactment  of 
such  a  law.  There  is  ample  reanon,  how- 
erer,  for  such  an  enactment.  The  appar- 
ent evidence  of  ownership  In  tbe  mort- 

fagor  tends  to  disarm  suspicion,  and  to 
raw  subsequent  creditors  into  lending 
their  money,  or  selling  their  goods,  to  one 
wbo  Is  thus  armed  by  the  moi-tgageewlth 


means  of  practicing  a  deception.  Ttas 
transfer  of  the  grantor's  stock  of  merchan- 
dise, made  to  tbe  Jefferson  County  Sav- 
ings Bank  by  Ebnrn,  on  June  7, 1886,  was 
In  form  a  bill  of  sale,  but  the  evidence 
clearly  shows  that  It  was  intended  as  a 
security  for  a  debt  of  fl^,  and  It  was 
therefore  but  a  morti^age.  There  Is  no 
controversy  on  this  point.  Tlie  mort- 
gagor was  i>ermltted  to  remain  In  posses- 
sion of  the  goods  for  over  three  months, 
and  to  dally  sell  and  appropriate  the  pro- 
ceeds of  sale  to  bis  own  use.  Tbe  evldenes 
satlsflee  us.  moreover,  that  there  was  an 
Implied  agreement  to  keep  tbe  matter  se- 
cret, and  not  r^dster  the  mortgage  upon 
tbe  pbulic  records.  The  chancellor,  as  we 
understand  his  opinion,  held  that  there 
must  have  existed  an  actual  intention  to 
defraud,  established  by  evidence  extrinsic 
to  the  transaction  Itself  in  order  to  defeat 
the  transfer  as  against  subsequent  cred- 
itors, apparently  following  tbe  rule  de- 
clared by  as  in  tbe  case  of  a  mortgage  oa 
real  estate,  aroompanied  by  an  agreemmt 
to  withhold  it  from  registration.  Bank  v. 
McDonnell,  87  Ala.  736,  0  Booth.  Rep. 
70S:  Tryon  v.  Floumoy,  80  Ala.  S31 ;  Blen- 
nerhsssett  v.  Sherman.  105  U.  8. 100.  This 
view  was  incorrect.  The  case  tails  within 
the  scope  ol  section  17S0  ol  tbe  Code,  taa  v- 
IngretsreDce  to  pwsonal  property  only, 
and  this  stamps  the  transaction  as  firandr 
ulent  per  se,  or  m  law  frandalant  as 
against  subsequent  creditors,  as  well  m 
those  already  In  existence.  In  other 
words,  such  a  transaction,  being  pro- 
nounced by  statute  fraudulent  In  law.car^ 
rleewlthlt  the  Inherent  element  c4  an  In- 
tent to  hinder  and  d^ay  creditors;  and 
this  Is  the  verr  definition  and  eneenee  of 
actual  fraud.  There  is  another  and  dfah- 
tinct  class  of  cases  where  voluntary  con- 
veyances by  a  debtor  have  t>een  held  to  be 
void  against  debts  snbsequmtly  contract- 
ed only  where  actual  fraud  was  proved. 
The  present  case  is  obviously  not  of  that 
class.  Williams  v.  Avery,  88  Ala.  115; 
Smith  V.  Vodges,  92  D.  8. 18S.  IttoUows 
from  these  views  of  theiaw  that  the  fraud- 
ulent mortgage  g^ven  by  Ebom  to  the 
bank  conferred  no  title  on  the  mortgagee 
which  would  avail  anything  as  against 
creditors  of  tbe  mortgagor,  existing  (ir 
subsequent. 

It  is  contended,  however,  that  although 
the  title  of  the  bank  acquired  by  ttie mort- 
gage may  be  pronounced  worthless  by 
reason  of  its  fraudulent  nature,  yet  tbe 
title  to  the  goods  obtained  by  the  bank 
under  the  attachment  sale  is  valid,  and 
should  be  protected  by  the  court.  The 
bill  appears  from  the  record  to  have  been 
filed,  and  the  summons  to  have  been 
served  on  the  defmdants  prior  to  the  levy 
of  the  attachment.  If  this  was  so.  tbe 
lien  of  the  complainant  wonld  be  superior 
to  that  of  the  bank.  But  amotion  hav- 
ing been  made  to  have  the  return  of  the 
sheriff  amended  so  as  to  show  a  priority 
in  the  levy  ofthe  attachment,  and  thlsmo- 
tion  not  having  been  acted  on,  we  reverse 
the  decree,  and  remand  the  cause  In  order 
that  some  action  msy  be  taken  on  it.  We 
need  not  decide,  In  the  present  statas  of 
the  case,  whether  the  attempt  to  sell  the 
equity  of  redemption  under  process  Issued 
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on  the  mcnrbrage  4«bt  passed  to  the  mort- 
gagee any  ntle  by  rlrtiie  of  mcb  sale.  It 
maybe  tbst  ttald  sale  operated  to  waive 
tbe  inor^agee'e  title  to  tbe  gooda  subject 
to  tbe  lien  ot  the  mortgage,  although  It 
woald  not  have  such  effect  In  the  case  ot 
real  estate.  We  leave  thin  qaeatlon  open, 
merely  citing  the  authorities  bearing  on 
tbe  subjeet.  lest  Its  decision  might,  in  the 
present  state  of  tbe  record,  do  Injustice  to 
the  parties  litigant.  Barker  Bell.  87 
Ala.  364;  PoweU  v.  Wllltams,  14  Ala.  478; 
Atkins  V.  Sawyer.  1  Pick.  851;  Camp  v. 
Coxe,l  Dev.  &  B.  62;  Code  1886,  g  2883; 
Acker  T.  Bender,  83  Ala.  230 ;  Wallisv.Long, 
16  Ala.  788;  Fash  t.  Ravesles,  S3  Ala.  451. 
Tbe  decree  la  revetsed,  and  tike  cause  re- 
manded. 


State  v.  Stonewall  Ins.  Cof 
^{Dwpreme  Court  of  A.labama.  Uay  S,  1890.) 

TAXATIOIf— COBTOIUTB  StOOK— EZUEPTIORB. 

1.  The  taxation  of  the  capital  itock  of  a  pri 
nte  corpora ti  on  ia  a  taxation  of  Its  property,  uid 
not  of  its  franchises  and  privil^ea;  and  Code 
Ala.  S  478,  reqnlrioff  that  the  chief  oJBcer  of  such 
a  oorpoatloo  shall  make  return  of  all  taxable 
property,  statlDg  the  number  of  shares  of  stock, 
their  par  and  market  value,  and  the  items  of 
property  in  which  its  capital  stock  is  invested, 
was  not  intended  to  be  determinative  of  the  char- 
acter cS  Qie  capital  stock,  but  cmly  to  presccibe  a 
method  ci  listing  the  pnnMrk^oX  the  corporation, 
and  tarnish  data  tram  which  to  ssoertoln  the  as- 
sessable value  ot  whatever  Its  oapitol  was  In- 
vested in. 

3.  Code  Ala.  |  453,  snM.  9,  providing  that  the 
capital  stock  of  private  corporations,  etc.,  shall 
be  taxable,  except  so  muoh  tnereof  as  may  be  in- 
vested in  property  otherwise  taxed,  was  only  In- 
tended to  prevent  double  taxation  of  taxable  prop- 
erty, and  does  not  render  taxable  soch  portion  of 
the  capital  stock  of  an  issurwice  company  as  is 
invested  in  Alabama  state  bonds,  whicn,  by  sec- 
tion 451,  subd.  3,  are  made  non-taxable. 

Appeal  from  drcnlt  court,  Mobile  coun- 
ty; WiLUAH  B,  Clabkb.  Judge. 

In  the  matter  ot  the  nsseaament  of  es- 
caped taxes  against  the  Stonewall  Inaur 
ance  Company  tor  tbe  years  1885-89,  lu- 
cluslve;  the  question  being  tbe  liability  ot 
tbe  company  tor  taxes  on  the  amount  of 
Its  capital  stock  Invested  In  non-taxable 
Alabama  bonds.  It  appeared  among  tbe 
agreed  facte  that  the  corporation,  In  De- 
<:eniber,  1884.  went  before  the  board  or 
court  of  county  coromlsalonerB,  end 
claimed  a  deduction  from  Ita  capital  stock, 
as  ansessed  For  taxation,  for  tbe  amount 
Invested  In  Alabama  state  bonds;  and. 
the  claim  being  allowed,  the  amount  sn 
Invested  In  such  trands  during  each  ot  the 
subsequent  years  was  notretui'nedturtax- 
ation.  In  August,  1889,  the  tax  collector 
ot  the  county,  deeming  this  deduction  er- 
roneous, returned  the  amount  so  excepted 
as  property  which  had  escaped  tazatlnn, 
and  notified  the  corporation  of  his  action. 
Tbe  corporation  again  appeared  before 
the  county  commissioners,  and  claimed 
exemption  as  before;  but  the  commission- 
ers decided  against  it,  and  assessed  the  tax 
as  rpported  by  the  collector.  A  u  appeal 
was  taken  to  the  clrcultcourt,  wherejudg- 
rtient  was  rendered  In  favor  of  the  corpo- 
ration. The  same  Issoe  was  made  in  a 
separate  proceeding  as  to  the  taxes  for  the 
yearl8S9.  Inaddltlnn  to  the  agreedstute- 
T.7so.no.26— 48 


ment  o(  facts.  It  was  admitted  that  the 
following  shoald  be  added  to  the  special 
finding  of  facts  by  the  conrt:  "It  appears 
from  the  books  of  tlK  tax  assessor  of  Mo- 
bile county  that,  whenever  the  shares  of 
banks  are  assessed  in  said  county,  the  as- 
sessor enters  in  his  bonk  not  onlytbenum- 
ber  of  shares  in  which  the  capital  stock  Is 
divided,  but  also  the  names  of  the  several 
shareholder,  and  the  nnmber  of  shares 
held  by  each,  with  themarket  value  ther^' 
of,  and  that  the  shares  are  listed  and  as- 
sessed  against  the  sharebolders,  respect- 
ively, and  not  against  tbe  bank.  But  the 
state  objects  to  these  tacts  as  irrelevant." 
Tbe  state  appeals,  and  now  assigns  the 
Judgment  of  the  circuit  conrt  as  error. 

HadoM  Tajflor  and  J.  Uttle  Smithy  for 
appellant.  Overmll  A  Beator,  for  responds 
ent. 

Olopton,  J.  The  record  presents  the 
single  IsBuewbefiier  a  private  corporation 
Is  entitled  to  deduct  from  the  value  of  Its 
capital  stock,  when  asseosed  for  taxation, 
ancb  iMMtlon  thereof  as  is  Investad  In 
bonds  ct  tbe  state  under  subdivision  9  of 
section  468  o(  the  Code,  which  levies  a  tax 
upon  "the  capital  stock  of  all  corpora- 
tions, companies,  or  associations  created 
or  existing  under  any  law  In  force  ln  this 
state,  except  such  portions  of  the  capital 
stuck  as  may  be  Invested  in  property 
which  Is  otherwise  taxed  as  property,  tbe 
same  to  be  paid  by  the  corporation,  com- 
pany, or  asKidatlon ;  bat  when  such  cor- 
poration, company,  or  association  pays 
the  taxes  In  this  chapter  levied  upon  tbe 
shares  Into  which  its  capital  stock  Is  di- 
vided, or  the  same  is  paid  by  the  share- 
holders, such  corporation,  company,  or 
association  sheUl  only  be  required  to  pay 
the  taxes  levied  on  the  real  and  personal 
estate  owned  by  It,  unless  Its  Investments 
are  otherwise  herein  taxed. " 

A  coutrolllng  question,  which  presents 
Itself  at  tbe  outset,  is  whether  the  tax  lev- 
led  upon  the  capital  stock  is  a  tax  upon 
the  property,  or  upon  tbe  privileges  and 
franchises  of  the  corporation  ?  Appellant 
insists  It  iB  a  franchise  tax.  This  Insist- 
ence Is  based  on  tiietbeory  tbatseetlon  47S 
prescribes,  as  tbe  rule  tor  determining  the 
valueof  tbecapltalfltock  for  the  purpose  of 
of  taxation  the  aggr^ate  market  value  of 
the  shares  Into  which  it  Is  divided.  If  the 
contention  be  well  founded,  the  ease  of 
Hamilton  Co.  v.  Massachusetts,  A  Wall.  682, 
and  the  next  two  preceding  cases  In  the 
same  volume,  apparently  support  the  con- 
tention ;  but  a  careful  examination  of  the 
opinion  In  tbe  caseclted  above  shows  that 
the  conclusion  ot  the  court  In  based  on  the 
settled  course  ot  decisions  o'  the  state 
court  on  the  constitution  and  laws,  by 
which  the  statute  under  which  the  tax  la 
laid  was  construed  as  imposing  a  fran- 
chise tax.  It  Is  said:  "Separated  from 
tbe  peculiar  provision  of  tbe  state  consti- 
tution, and  the  long  practice  under  the 
original  decision,  tbe  present  decision  of 
the  state  court  upon  tbesubject  might  well 
be  criticized  as  founded  In  unsubstantial 
distinctions;  bnt  when  weighed  as  an  ex- 
position of  that  peculiar  claose,  and  in 
view  ot  the  long  practice  of  the  state,  com- 
mencing long  before  the  prlOT^adsloii  was 
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made,  tt  !■  not  poBBlble  to  withhold  from 
the  conclusion  a  full  and  unqunlifled  con- 
currence. "  Notwithstanding  the  course  of 
decision  of  the  state  court,  the  chief  Justice 
and  two  associated  Justices  dlaaented,  on 
the  f^round  that  the  tax  wan  a  tax  on 
property. 

Bat  we  do  notconcurin  theco&Btruction 
of  the  section  urged  by  counsel.  By  It  the 
president  or  other  chief  officer  Is  required 
to  return  all  the  taxable  property  ot  the 
corpuration.  In  which  return  he  ehall  state 
the  market  value  of  the  capital  stuck,  the 
items  ot  property  in  which  It  la  invested, 
with  the  value  thereof,  and  the  numt)er  of 
sharee  Into  which  It  la  dlvldefl,  with  the 
par  valueaud  actual  market  value  of  each 
of  such  shares.  The  primary  object  of  the 
section  is  to  prescribe  the  mode  for  listing 
the  property  of  the  corporation.  The  r©- 
qulrements  as  tu  the  statements  to  be 
made  In  the  return  are  evidently  Intended 
to  furnish  the  asaesaor  data—the  elements 
which  largely  enter  into  the  market  value 
of  the  capital  stock— from  which  he  may 
be  enabled  to  form  a  correct  opinion  of  Its 
aeseesable  value  tor  taxation;  not  to  lay 
down  as  an  arbitrary  and  Inflexible  rule 
that  the  value  shall  be  determined  from 
the  agjicreKate  market  value  ot  the  shares 
or  ot  the  items  of  property,  or  both.  The 
assessor  may  resort  to  other  information. 
But,  If  the  coustruetlou  of  the  section  In- 
sisted upon  be  conceded,  nevertheless  the 
purposeistheaecertalnment  of  the  market 
value  of  the  capital  stock,  according  to 
which  the  tax  is  Imposed.  Owing  to  the 
difficulty  of  distinguishing  between  the 
capital,  and  tbu  pruperty  in  which  it  is  In- 
vested,testa  fordeterminingwhethera  tax 
ieonttae  property  or  the  franchises  maybe 
regarded,  generally,  as  uncertain  and  un- 
ratlBfactory ;  yetltsdetermlnatlonls  often 
necessary,  for,  if  a  franchise  tax,  the  prop- 
erty in  which  the  capital  Is  invested  be- 
comes Immaterial.  Ttie  usual  and  most 
certain  test  Is  whether  the  tax  is  upon  the 
capital  stock,  eo  nomine,  without  regard 
to  Its  valve,  or  atito  assessed  valuation  In 
whatever  it  may  be  invested.  If  the  for- 
mer, it  is  a  franchise  ttax;  If  the  latter,  a 
tax  upon  the  property.  Bank  v.  New 
York  aty.  2  Black.  620.  In  the  Bank  Tax 
Case,  2  Wall.  200,  It  was  ruled  that  a  tax 
laid  on  banks,  on  a  valuation  tniual  to  the 
amount  of  their  capital  stock  paid  In, 
or  secured  to  be  paid  in,  is  a  tax  on 
the  property  of  thelnstltiitton,  and  when 
that  property  consists  of  stocks  of  the 
federal  government  the  law  levying  the 
tax  is  void.  Our  own  decision  accords 
with  this  ruling.  In  Magnlre  v.  Board  of 
Kevenue.  71  Ala.  4U1,  Stonk.  J.,  says: 
"  But  a  tax  on  the  capital  stock  of  a  bank 
whose  capital  is  inveBted  in  government 
aecuritles,  not  allowed  to  be  taxed,  would 
be  a  tax  on  such  secorlties,  and  Illegal. " 

From  the  decisions.  It  follows  that  the 
tax  levied  upon  the  capital  stock  of  cor- 
porations under  section  453,  suhd.  9,  Is  a 
tax  upon  the  property  of  thecorporatlons. 
But  there  is  no  need  to  rely  upon  judicial 
construction.  The  exception  in  the  section 
ot  such  portions  of  the  capital  stock  as 
may  be  Invested  In  property  otherwise 
taxed  as  such  was  designed  to  prevent 
double  taxation,  which  cannot  occur  If  i 


the  tax  la  not  npon  4  lie  property  of  the 
corporations.  The  language  of  the  first 
and  general  clause  of  the  section  l8"forthe 
use  of  this  state;  end,  to  raise  revenue 
therefor,  there  is  levied  an  annual  tax  of 
sixty  cents  [the  rate  has  since  been  re- 
duced] on  each  hundred  dollars  In  value, 
npon  the  following  property."  This 
clause  Is  followed  by  18  separate  para- 
graphs specifying  land,  and  separate  and 
distinct  species  of  personal  property.  In- 
cluding the  capital  stock  of  corporations, 
and  closing  with  the  expression,  "all  oth- 
er property,  real  and  personal,  not  others 
wise  specified  herein. "  This  most  be  re- 
garded as  a  legislative  declaration  that 
the  tax  is  imposed  upon  the  capital  stock 
of  corporations  as  property,  and  accord- 
ing to  its  value. 

Regarded  as  a  tax  upon  property,  the 
question,  then.  Is,  whether,  under  the  rev- 
enue law,  the  corporation  Is  entitled  to  a 
deduction  from  the  aseeaaed  value  of  Its 
capital  Btock  of  such  portion  as  la  Invest- 
ed in  bonds  of  the  state.  It  la  contended 
that  the  deduction  can  be  made  under  the 
Rtatute,  except  ot  auch  portions  as  maybe 
invested  in  property  otherwlae  taxed.  The 
argument  ia  thattbecapltalatock  includes 
everything  In  which  it  la  invested,  and 
that  expressly  excepting  the  portion  of  its 
investments  In  property  otherwlae  taxed 
la  the  exclusion  ot  such  portions  as  may 
be  inveated  In  property  non-taxabl&  It 
may  be  conceded  that  such  would  be  the 
proper  construction  if  the  aubdlvialim  be 
disassociated  from  the  other  aectfona ; 
but  all  the  sectlona  of  the  revenue  law  con- 
tained in  the  Code  were  paaaed  at  the 
same  time  and  should  be  construed  aa 
continuous  sections  of  the  same  act.  each 
In  harmony  with  the  others,  and  so  as  to 
give  effect  to  each  without  rendering  nnga- 
tory  any  other,  if  practicable.  The  gener^ 
al  rule,  almost  unlvental.  in  the  interpreta- 
tion of  Rtatntes  /o  pari  materia.  Is  that 
the  lelglslative  Intent,  collected  from  all 
the  statutes  relating  to  the  same  sobject. 
shall  prevail  over  the  letter,  especially  It. 
In  giving  the  precise  words  their  ordinary 
meaning,  manlfeat  Injustice  would  ensue. 

Section  451,  aubd.  2.  declares  that  all 
bonds  of  the  United  States  and  ot  this 
state  shall  be  exempt  from  taxation;  and 
such  bonds  are  also  excepted  from  the  tax 
levied  by  aubdlvision  10  ot  section  4B3  on 
"all  Investments  In  bonds, "—both  a  gen- 
eral declaration  of  exemption  ,  and  an  ex- 
ception from  the  special  tax  on  bonda.  It 
will  be  conceded  that  the  portion  of  the 
capital  stock  Invested  in  taxable  bonds  ia 
excepted  by  aubdivlaion  9  of  section  453 
from  the  tax  on  such  capital  stock,  be- 
cause invested  In  property  otherwise 
taxed.   This  la  done,  as  admitted,  for  the 

f urpose  of  preventing  duplicate  taxation, 
r  the  portion  invested  in  bonds  of  this 
state  are  not  also  excepted,  duplicate  tax- 
ation may  be  the  consequence;  for,  by  sub- 
division 10  of  section  453,  it  la  provided: 
"  But  all  capital  Inveated  in  bonds  or  cur- 
rency which  are  exempt  from  taxation 
ehall  be  liable  to  he  taxed  under  this  sec- 
tion, ahould  such  capital,  at  any  time  dup. 
Ing  the  year,  be  reconverted  Into  money, 
bonda,  or  property  which  la  taxable,  nn- 
leas  It  ia  made  to  appear  that  the  money. 
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bonds,  or  property  Into  which  anch  reuon- 
veralon  may  be  made  han  been  asBessed 
for  taxes  for  eucli  year."  Ualees  a  deduc- 
tion from  the  assessed  value  of  the  cap- 
ital stock  of  the  portion  Invested  In  bonds 
of  the  state  la  allowed,  then  there  exists 
the  anomaly  of  taxing,  in  the  form  of  cap- 
ital Btock,  InTestments  expressly  exem  pt^ 
ed  from  all  taxation.  If  a  part  of  the 
money  capital  of  an  individual  be  Invested 
In  state  bonds,  It  will  be  conceded  that 
such  part  Is  not  liable  to  taxation.  Why, 
then,  should  It  be  held  that  the  portion  of 
the  capital  of  corporations  so  Invested  is 
taxable,  In  the  face  uf  the  constttutlunal 
mandate,  "the  property  of  private  corpo- 
rations, aanoclatlona,  and  indlrldnala  of 
the  state  shall  forever  be  taxed  at  the  aame 
rate, "  which  Includes  not  merely  the  tech- 
nical rate,  but  also  the  mode  of  assess- 
ment. Const,  art.  11,  §  6.  The  sections  de- 
claring the  exemptions  should  be  regarded 
aa  exceptions  to  the  section  specially  levy- 
ing the  taxes.  Any  other  construction  of 
the  revenue  law  nullifies  the  provisions  aa 
to  the  exemptiona,  dlscrimlnaCea  afcainat 
corporations  In  the  matter  ot  taxtlon  con- 
trary to  the  letter  of  the  dnnstltutlon,  and 
violates  the  uniformly  observed  and  main- 
tained policy  ot  the  state  as  to  the  non- 
taxability  of  Its  bonds— a  policy  founded 
on  good  morals  and  public  Justice  and 
honesty,  and  to  which  the  state  is  Implied- 
ly pledged.  When  the  revenue  laws  are 
conaidered  aa  conatltntlng  an  entire  and 
complete  system  of  taxation,  the  legislative 
Intent  that  the  portion  of  the  capital 
stock  of  corporations  Invested  In  bonds  of 
the  state  should  be  excepted  from  the  tax 
clearly  appears,  though  no  precise  words 
of  the  paragraph  levying  the  tax  declare 
the  exception.  This  construction  har- 
monizes all  the  provisions  and  sections  of 
tbe  revenue  law,  and  glvea  effect  and  oper- 
ation to  each. 
AfiBrmed. 

M0G1.BLLAH,  J.,  not  sitting. 


Beakdkv  at  aJ.  v.  State. 
0upnme  Court  ef  .Alabama.  lt»j  I,  1890.) 
Bail— SOKBSHDXR  or  Dmm>km. 
Under  Code  Ala.  1686,  %  442B,  jvovldlnff  tiiat 
hail  may,  at  any  time  befwe  they  are  flnally  dis- 
chaived,  exonerate  themselves  oy  sarrenderin^ 
tBe  oefendanta,  tiiey  are  released  from  all  Uabil- 
by  a  snrreiider  made  after  de&ult  and  ladg- 
ment  ntof  requiring  them  to  show  ouue  woyit 
should  not  be  made  final. 

Appeal  from  circuit  coort,  Chilton  coun- 
ty;  J.  R.  DowDKLL,  Judge. 

A  defendant  In  a  criminal  case  made 
default,  and  judgment  nisi  was  entered 
against  him  and  his  ball,  requiring  them 
to  show  cause  at  the  next  term  wh.y  it 
should  not  be  made  final.  The  bail  hav- 
ing before  that  time  surrendered,  the  de- 
fendant asked  to  be  discharged.  Final 
Judgment  was  entered  against  them  for 
^26,  the  bond  having  been  for  $150.  from 
-which  they  appeal. 

W.  A.  Collier,  for  appellant.  W.  L.  Afar- 
tlD,  Atty.  Oen.,  lor  the  State. 

Stone,  C.  J.  Ball  Is  a  delivery  of  a  per- 
■on  to  his  sureties,  upon  their  giving,  to- 


gether with  blmaelf,  sufficient  security  for 

his  appearance;  he  being  supposed  to  con- 
tinue in  their  friendly  custody  instead  of 
going  to  Jail.  3  Amer.  &  Eng.  £nc.  I^aw,  1. 
So.  when  ball  Isglven  tor  a  defendant's  ap- 
pearance at  court,  the  sureties  on  the  ball- 
bond  become  bailees  or  custodians  of  the 
person  ot  their  prtncipal.and  they,  at  any 
time,  before  default  against  them  is  fixed, 
may  surrender  their  principal  in  fall  dis- 
charge ot  their  obligation  for  hla  appear- 
ance at  court.  This  la  a  common-law 
right,  older  than  and  Independent  of  our 
statute  on  the  aubject.  I  Tldd,  Pr.  281, 
282  ;  2  Amer.  &  Eng.  Enc.  Law,  25;  1 
Blsh.  Crim.  Proc.  §  260.  The  doctrine  of 
arrest,  bail,  and  aurrender  of  the  principal 
in  exoneration  of  tbe  sureties  originally 
pertained  alike  to  civil  and  criminal  pro- 
ceedings. It  ceased  aa  to  the  former  when 
imprisonmentfor  debt  waa  abolished.  Sec- 
tion 8685  ot  the  Code  of  1862  provides  that, 
"  at  any  time  before  the  ball  [in  criminal 
cases]  are  flnally  discharged,  they  may 
surrender  tbe  defendant  in  exoneratlttn  ot 
themselvea."  Section  8688.  "lE'or  this  pur- 
pose they  may  arrest  the  defendant  00  a 
certified  copy  of  the  undertaking  at  any 
place  in  this  state,  or  may,  by  a  written 
authority  Indorsed  on  such  copy,  author- 
ize another  person  to  do  so.  This  Is 
the  first  time  In  Alabama  legislation  when 
the  foregoing  provision  made  Its  appear- 
ance in  criminal  procedure.  Since  then  It 
has  been  retained  in  every  codification  ot 
our  statutes  without  material  change. 
In  the  special  Penal  Code  of  1S60,  5  699,  the 
language  la:  "Ball  may,  at  any  time  be- 
fore they  are  finally  discharged,  exonerate 
themselves  by  snrrenderlngthederendant. " 
Code  1867,  g  4250 ;  Code  1876,  fi  4869 ;  Code 
1886,  S  4429. 

We  have  endeavored  to  trace  the  his- 
tory of  this  legislation  to  its  source,  but 
have  found  no  mention  of  It  In  our  crim- 
inal Jurisprudence  earlier  than  the  Code  of 
1852.  We  have  said  the  common-law  rule 
of  arrest,  bail,  and  surrender  of  defendant 
in  discharge  of  his  sureties  was  the  same 
In  civil  and  criminal  proceedings.  By  the 
"Act  making  further  regulations  Injadi- 
cial  proceedings,"  approved  December  24, 
1812,  (Toulmln,  Dig.  33.)  It  was  provided 
"that  the  ball  shall  have  liberty,  at  any 
time  before  final  Judgment  obtained 
against  blm  on  aclre  facias,  to  surrender 
to  the  court  from  which  snch  process  Is- 
sued, or  to  the  sheriff,  returning  such 
process  during  the  sitting  of  such  court, 
or  to  the  sheriff,  in  the  recess  of  such 
court,  the  principal  In  dlschai^e  of  him- 
self." Aiken,  Dig.  p.  54,  §  IS;  CTay,  Dig. 
p.  75,  §  20.  These  statutory  provisions  re- 
mained substantially  unchanged,  so  far  as 
we  ha^e  discovered,  until,  by  the  adop- 
tion ot  the  constitution  of  1K68,  imprison- 
ment fur  debt  was  abolished.  Code  1H52, 
5  21S8 ;  Code  1867,  %  2539.  May  we  not  sup- 
pose tha  t  by  the  Insertion  of  section  8685 
tbH  authors  of  theCode  of  1853  intended  to 
confer  on  ball  In  criminal  cases  the  same 
means  of  exonerating  themselves  as  bail  In 
civil  suits  had  so  long  enjoyed?  The 
statute  (Code  18S6,  §  4429)  declares  that 
by  surrendering  the  defendant  bail  may  ex- 
oneratethemselves.  Tbiscan  have  butone 
meaning.  They  thereby  relieve.themsejves 

Digitized  by  VjOOQIC 


116 


S0UTH£B2f  BKFOEIEB,yoL.  7, 


(Ala. 


of  th«  bnidm  or  obligation  of  the  bond. 
It  ceaees  to  be  abarden  or  obligation  reat- 
iD^  CO  them.  And  bo  the  etatnte  declarea 
that  thlti  surrender  may  be  made  at  any 
time  before  they  (the  bondsmen)  are  final- 
ly diBcbarsed.  When  are  they  finally  dlfi- 
charged  ?  Certainly  not  belorea  condition- 
al indsment  la  rendered  against  them. 
Certidnly  not  while  a  conditional  lodg- 
ment stands  against  them,  which  the 
state  Is  seeking  to  make  absolute.  They 
can  be  finally  discharged  only  In  one  of 
two  ways, — they  must  pay  the  amount  of 
the  bond,  or  the  judgment  of  the  court 
must  be  pronounced  In  their  favor.  The 
ball  had  notbeenfinallydlscbarged.  They 
delivered  the  defendant  to  the  sherlfl,  and 
the  statute  deelares  that  they  thereby  ex- 
onerated themselves.  This  learesus  with- 
out discretion.  If  oor  ruling  works  an 
injustice,  the  remedy  is  not  with  us. 

If  It  be  contended  or  supposed  that  our 
decision  goes  the  length  of  holding  that 
the  sureties  In  a  bail-bond  may  exonerate 
themselves  by  surrendering  their  prln<^- 
pal,  even  alter  final  judgment  against 
them,  our  answer*  la  that  that  question 
is  not  before  us,  and  we  do  not  decide  it. 
It  may  be  that  other  principles  would  con- 
trol in  the  case  supposed. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  a  judgment  here  rendered  dla- 
cbandng  the  sureties,  who  will  go  hence 
without  day.  Tbis  Judgment  does  not 
affect  the  defendant  Bearden.  Hls«tii<ii« 
remains  cnchanged. 


LtonfiLx.  ▼.  Dfl  Bardblabek  Goal  ft 
Tbun  Co. 

(Supreme  Court  of  Alabama.  May  1,  1800.) 
Dbatb  bt  WaoiroFni.  Act— Intjjit— Pabtibs — 

1.  A  father,  the  death  of  whose  minor  aoo,  In 
the  servioe  of  another,  U  caused  by  the  n^li- 
genoe  of  a  fellow-servant,  oanaot  sue  the  master; 
his  liability  for  Injury  so  caused  havlmr  been 
created  by  the  employe's  act  of  February  18, 1885, 
(Code  Ala.  1886,  §S  ^590-3398,)  and  Bsoticm  2591 
providing  that,  if  such  Injury  resulta  in  the  death 
of  the  servant,  his  personal  representative  may 
sue  therefor,  and  that  the  damages  recovered  shall 
be  distefbuted  aooordin^  to  the  statute  of  dlsM- 
butions.  The  action  so  given  by  tbis  section  la 
not  extended  to  the  father,  alBO,  by  virtue  of  Code 
Ala.  188fi,  S  2588,  Act  Jan.  23,  1885,  providing 
that,  where  tlie  death  of  a  minor  Is  caused  by  the 
wrongful  act  of  another,  his  agents  or  servants, 
the  father  oethe  personal  representative  m^soe. 

9.  If  in  a  suit  for  the  death  of  a  minor  son  in 
the  service  of  another,  caused  by  the  negligence 
of  a  fellow-servant,  the  father  would  rely  on  the 
hiring  having  been  without  his  consent,  or  the 
son  put  at  work  whose  dangers  he  could  not  appre- 
ciate and  avoid,  by  reason  of  bis  youth  and  want 
of  experience,  uioae  facts  must  be  pleaded. 

Appeal  from  city  court  ol  Birmingham ; 
H.  A.  SbaBfe,  Judge. 

The  plaintiff  sued  for  damages  for  Inju- 
ries resulting  in  the  death  of  his  minor  son 
while  in  the  defendant's  service,  alleged 
to  have  been  caused  by  the  nfglif^cnce  of  a 
fellow-servant.  A  demurrer  to  the  com- 
plaint was  HUfltained  on  the  ground  that 
the  action  could  be  maintained  by  the  per- 
sonal representative  only.  The  plalntlfl 
appeals. 


Chiaolmd  TVZiaMr,  for  appellant.  We»tb- 
erly  A  Percjr,  for  appellee. 

McClei.lan,  J.  If  the  employment  uf 
the  plaintiff's  minor  sou  by  the  defendant 
was  against  the  will  of  the  former,  his 
rights  would  thereby  be  made  to  apiiear 
In  a  more  fa^'orable  light.  The  complaint 
allege  the  employment,  aod  Is  slluit  as 
to  whether  it  was  with  or  without  the 
father's  consent.  In  this  absence  of  aver- 
ment, a  familiar  rule  of  pleading  requires 
us  to  construe  the  complaint  most  strong- 
ly against  the  plaintiff,  and  to  hold  that 
the  contract  ot  service  was  entered  Into 
by  the  son  with  the  consent  of  the  father. 
Moreover,  the  averment  is  that  the  de- 
fendant employed  the  minor.  Tbis.  with- 
out more,  implies  h  legal  employment.  In- 
volving the  parent's  consent.  Similarly, 
the  complaint  Is  silent  as  to  the  age  of  the 
son,  further  than  that  he  was  a  minor. 
Hence  It  does  not  appear  but  tbat  be  was 
over  the  age  of  14  years,  from  and  after 
which  period  the  prima  /keie  presnmpUon 
tbat  be  was  capable  of  the  exercise  ol  judg- 
ment and  diecretlon  is  Indulged.  Had  he 
been  under  thatage,  the  oppoalte  presump- 
tion would  be  indulged,  and  might  have 
had  an  Important  bearing,  favorable  to  the 
plalutlfl.on  the  claim  for  damages  he  nuw 
asserts.  Coal&IronCo.v.Brawley,83jLla. 
871,  8  South.  Bep.  6Ii6.  The  proper  observ- 
ance ol  the  mlead verted  to  above  imposes 
on  na  the  duty  of  reading  the  complalntas 
if  it  had  averred  the  minor  to  be  over  the 
age  of  14,  as,  had  the  fact  been  otherwise, 
we  must  assume  it  would  have  been  so 
laid,  aty  Council  v.  Hughes,  K  Ala.  201. 

The  case  presented,  therefore,  by  the 
complaint,  involves  a  contract,  to  which 
the  father  assented,  made  by  the  defend- 
ant with  a  minor  "  ot  sufficient  dlscretloa 
to  comprehend  and  guard  against  the 
dangers  of  the  employment,  when  fntly  ex- 
plained to  him."  The  authorities  are  uni- 
form at  common  law  to  the  proposition 
that,  by  such  a  contract,  both  the  son 
and  the  father  as&omeaU  the  risks  incident 
to  the  service,  and  that  neither  can  recov- 
er against  the  employer  for  any  llijury  re- 
sulting to  the  employe  from  thenesllgenee 
of  a  co-employe  In  and  about  the  common 
service.  Hamilton  v.  Railway  Co.,&4  Tex. 
5.%;  Railway  Co.  v.  Carlton,  15  Amer.  & 
Eng.  R.  Caa.  850,  note  355;  Pennsylvania 
Oo.  V.  I..ong,  Id.  846;  Qreenwald  v.  RaiU 
road  Co.,  18  N.  W.  Rep.  513;  Railway  Co. 
V.  Byerle.  11  N.  E.  Rep.  6 ;  1  Shear  &  B.  Neg. 
§218. 

Thus  the  question  stands,  and  is  settled, 
at  the  common  law.  Has  the  doctrine 
been  modified  by  statates  In  tbis  state? 
Appellant  insists  that  it  has.  Section  2588 
of  the  Code  is  relied  on,  of  its  own  force, 
and  also  In  connection  with  what  Is 
known  as  the  "onploye's  act,"  now  con- 
stituting sections  2580  to  2593  of  the  Code, 
as  anthoriilng  a  recovery  by  the  father 
for  Injuries  resulting  In  the  death  uf  his 
minor  son,  occasioned  by  the  negligence 
ot  fellow-servants  In  an  employment  such 
as  the  complaint  discloses.  It  is  unneces- 
sary, we  chink,  to  go  Into  an  exhaustive 
history  of  this  legislation  to  arrive  at  a 
just  Interpretation  ol  It.  A  brief  T^am4 
wUI  suffice.  At  common  law,  and  nnder 
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uur  statutes  prior  to  thepasBi^of  the 
act  of  January  28, 1885.  the  father  in  no 
caee  had  a  riglit  of  action  for  the  killing 
of  his  child ;  a  former  attempt  by  the  legis- 
lature to  give  him  the  rig:ht  having  abort- 
ed by  reason  of  the  anconstltutlonality  of 
the  act  passed  to  that  ead.  Just  prior  to 
that  attempt  the  ewfto  prevent  homi- 
cides" had  been  enacted, girlng  to  the  per- 
sonal representative  of  any  person  whose 
death  was  cansed  by  the  wronfr'ol  act  or 
omission  of  another  a  right  of  action  forthe 
recovery  uf  damages  in  all  cases  In  which 
the  deceased,  had  die  Injury  fallen  short 
of  deutli,  could  have  recovered.  This  act 
(now  section  2589  of  the  Code)  applied  as 
veil  to  infants  as  adults,  but  it  did  not 
and  does  not  create  any  right  of  action  In 
the  father  or  mother.  Conceiving,  doubts 
less,  that  tne  parents  of  minors  were  en- 
titled to  their  services  absolutely  during 
minority,  and  hence  had  a  more  direct  and 
tangible  interest  in  their  lives  than  that 
to  be  subserved  by  a  distribution  of  their 
estates,  the  general  assembly  attempted 
in  1872,  and  again,  with  soccess,  in  1886, 
to  allow  the  parraits  or  personal  repre- 
sentative to  sue  for  a  wrongful  act  eaus- 
lug  the  death  of  a  minor.  Acts  1884-«5. 
p.  09;  Code.  §  2588.  The  sole  purpose  and 
effect  of  this  statute  was  to  extend  the 
right  of  action  already  lodged  In  the  per- 
sonal representative  to  the  father,  and  In 
certain  contingencies,  to  the  mother.  Its 
reference  to  the  personal  representative 
was  necessary,  on  the  one  band,  to  give 
the  parents  priority  of  rfghtoverhlm,  and 
on  the  other  to  exclude  a  construnUon 
which  might  have  defeated  the  representa- 
tive's riglitto  sue  under  section  2589  of  the 
Code  in  a  case  where  the  parents  had  died 
after  right  of  action  accrned,  and  before 
suit  brought;  and,  while  there  Is  no  ex- 
press limlt^lon  In  this  statute  to  cases  In 
which  recovery  might  have  been  had  by 
tbe  party  Injured  had  not  death  ensued. 
•VTPi  can  conceive  of  no  possible  reason  up- 
on which  to  base  a  construction  other 
than  this.  Why  should  the  Infant  dead  be 
allowed  to  recover  when  the  infant  living 
could  not  ?  If  punishment  was  the  object 
of  the  enactment,  should  It  be  confined  to 
fatal  resiUts,  while  acts  equally  reprehens- 
ible In  themselves,  but  not  so  disastrous 
In  consequences,  should  go  nnwhipp^  of 
Justice?  If,  as  counsel  suggest,  this  ab- 
solute liability  was  inflicted  lor  the  wrong- 
ful employment  of  Infants  in  hazardous 
callings,  why  visit  It  upon  persons  who 
have  not  been  guilty  of  this  offense,  but 
have  cansed  the  death  of  minors  with 
whom  they  have  do  contractual  relations? 
We  cannot  concur  In  the  constructlou 
which  would  make  this  statute  entirely 
Bul  generis  In  legislation,  nnd  take  away 
defenses  which  are  coeval  with  tbe  right 
o!  action  It  extends  to  the  parents  of  mi- 
nor chUdren.  Piei-ce.  R.  R.  399.  But,  were 
we  of  a  different  mind,  we  would  stiU  feel 
constrained  to  follow  the  former  rulings 
of  this  court,  which.  In  effect,  measure  the 
father's  right  of  recovery  under  this  sec- 
tion of  the  Code  by  a  consideration  of 
what  the  child's  right  would  have  been 
had  he  survived,  at  least  to  the  extent  of 
confining  the  former  to  cases  In  which  the 
latter  might  have  recovered,  though  not 


eztmdlng  it  to  all  snch  cases.  Iron  Ck).  v. 
Brawley,  83  Ala.  871,  8  South.  Rep.  665; 
Railroad  Co.  v.  Donovan.  84  Ala.  141,  4 
South  Rep.  142. 

So  much  for  section  2688  of  the  Code. 
Under  it,  neither  the  minor  living,  nor, 
death  having  ensued  from  the  injury  com- 
plained of,  bis  father,  can  recover  tor  an 
injury  occasioned  by  his  co-employe  In  a 
service  for  which  he  has  contracted  with 
the  father's  consoit.  Does  the  employe's 
act  (Code,  §S  2590-2598)  authorize  the  father 
to  sue  under  such  circumstances?  The 
question  must  be  determined  on  thOiterma 
of  that  act  Itself,  and  without  reference  to 
section  25N8  of  the  Code,  or  any  other  stat- 
ute. It  relates  to  a  class  of  cases  in  which 
before  no  cause  of  action  existed,  to  a  class 
of  Injuries,  the  damages  for  which,  at  com- 
mon law  and  under  our  statutes,  had 
been  bartered  away  before  they  accrued. 
The  statute  was  one  of  enlargement  pure- 
ly. No  existing  right  was  curtailed,  limit- 
ed, or  taken  away.  The  only  limitations 
In  the  act  were  upon  causes  of  action  cr^ 
ated  by  the  act,  and  having  no  existence 
outside  of  it.  Giving  its  Itmltatlons  the 
fullest  Interpretation,  the  broadest  signifi- 
cance, they  do  not  trench  upon  any  right 
a  father  who  has  consented  to  his  minor 
son's  entering  an  employment  In  which  he 
Is  injured  by  a  co^employe  has  to  sue  the 
employer  for  such  Injury,  since  he  never 
had  that  right.  Increatingthisnewcause 
of  action.  It  was,  therefore,  not  only  en- 
tirely competent  for  the  legislature  to  con- 
fine It,  in  cases  where  the  Injury  produced 
death,  to  thepersonal  represpntative;  but, 
in  doing  so,  no  existing  right  to  sue  was 
taken  away  from  tbe  parents.  If  the  mi- 
nor's employment  was  against  the  will  of 
the  father,  he  could  maintain  tbe  action 
before  the  employe's  act  and  afterwards, 
though  not  nnder  It.  If  with  .bis  consent, 
as  in  this  case,  he  could  sue  neither  before 
nor  after,  nor  under  nor  wlthont,  the  stat- 
ute. If  we  are  to  give  any  force  whatever  to 
section  2591,  which  designates  the  only  per- 
son who  may  sue  under  the  act  where  the 
Injury  results  In  death,  and  particularly 
and  peremptorily  makes  provision  for 
the  disposition  of  the  recovery,  which  can 
only  be  carried  out  by  the  personal  repre- 
sentative. Why  the  law-makers  ingrafted 
thin  limitation  on  the  prosecntion  of  tbe 
cause  of  action  created  by  the  act  is  not 
for  us  to  Inquire.  It  Is  wholly  immaterial. 
It  provides  tor  all  servants  and  employes, 
—Infants  as  well  as  adults.  Had  either 
dass  been  omitted,  that  class  woold  have 
been  wlthont  remedy  for  the  nellgence  of 
co-servants.  Neither  class  was  omitted, 
elthertn  giving  tbe  remedy,  or  In  requiring 
suit.  In  case  of  death,  to  be  brought  by  the 
personal  reprraentative.  To  avoid  ju- 
dicial legislation,  we  must  and  do  hold 
that  the  father,  under  the  averments  of 
this  complaint,  has  no  standing  In  court 
to  recover  damages  for  the  death  of  his 
minor  son  resulting  from  the  negligence  of 
fellow-servants.  Stewart  v.  Railroad  Co., 
88  Ala.  493,  4  South.  Rep.  878. 

A  critical  examination  of  the  complaint 
demonstrates  that  each  of  its  four  counts 
is  framed  under  the  employe's  act,  and 
seeks  to  recover  for  the  negligence  of  fel- 
low-servants  of  plaiatlU's  ^Inor  son. 
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The  ilrrt  count,  In  Its  averment  with  re- 
spent  to  the  failure  of  the  defendant  to 
provide  a  BufBcIent  number  of  brakemen, 
etc.,  appears  at  a  raanal  view  to  cbar^ 
n^llgence  on  the  part  of  the  defendaut; 
but  a  closer  reading  developed  the  absence 
of  any  avermeDts  that  toe  Injury  was 
caused  by  this  falliin  to  provide  the  requi- 
site number  of  brakemra. 

The  demurrers,  which  were  based  on 
the  theory  that  the  suit  could  only  be 
prosecuted  by  the  personal  representative, 
were  properly  sustained,  and  the  Judgment 
of  the  city  court  is  affirmed. 


Evans  t.  Savannah  ft  W.  B.  Go. 

(Supreme  Cowt  of  Alalnma.  Mtty  S,  18S0.) 

EkIXXHT  DoIUJH— DbOI(U.TI0N— DA1U.0B8. 

1.  In  an  action  against  a  railroad  company 
for  damages  to  prop^^,  It  appeared  tliat  plain- 
tiff's grantor  purchased  a  block  with  reference  to 
a  map  showing  that  part  of  the  street  on  which  it 
was  situated  was  reserved  for  railroad  parpoaea, 
ind  sold  a  half  interest  in  part  of  It  to  plalntlfL 
who,  aftorthe  railroad  had  been  boilt,  purohasea 
the  other  half  Interest,  and  the  balance  of  the 
bloolc  Held,  that  the  reserved  ri^ht  was  the 
only  interest  essential  to  be  acquired  by  defendant 
as  against  plaintiff:  and,  being  acquired,  plaintiff 
oaimot  complain  of  the  oonstraotlon  of  a  necessary 
embankment  by  defendant  as  a  nuisance. 

2.  Damagea  for  the  talcing,  and  inlorr  to  the 
land,  belrag  to  the  owner  at  the  time  of  the  in- 
^y^^uddla  not  pasa  to  a  grantee  with  the  title  to 

Appeal  from  circuit  court,  Jefferson 
county;  Jambs  B.  Head,  Judfre. 

Webb  &  Tillman  and  J.  M.  McM&ater,  for 
appellant.  Cbiaolm  A  Whaleiy,  for  appel- 
lee. 

Gloptoh,  J.  Appelant  sues  to  recover 
damagres  for  Injuria  alleged  to  have  been 
done  to  his  property  by  defendant's  con- 
struction, operation,  and  maintenance  of 
a  railroad  track  along  a  public  street 
[rontluK  on  hla  property,  designated  as 
"Twenty-Ninth  Street."  Plaintiff's  lot 
and  the  adjacent  lands  were  formerly 
owned  by  the  Elyton  Land  Company, 
which  company  divided  the  lands  Into 
lots,  and  caused  two  maps  to  be  made,— 
one  In  1871,  and  the  other  In  1886,— show- 
ing the  various  lots,  streets,  and  avenues. 
Upon  each  of  the  maps  a  street  was 
sketched,  and  dealgnated  as  "Twenty- 
Ninth  Street. "  On  September  28, 1886.  the 
company  sold  and  conv^Rd  to  R.  W.  Bo- 
land  a  block  of  land  described  on  the  maps 
as  **Block  Numbered  485,"  which  was 
bounded  on  the  west  by  Twenty-Ninth 
street.  On  October  1, 1886,  Boland  con- 
veyed to  plaintiff  an  undivided  half  inter- 
est In  a  part  of  the  block,  and  on  January 
1, 1888,  conveyed  to  him  the  other  half  In- 
terest, and  his  entire  Interest  In  the  re- 
mainder of  the  block.  The  railroad  track, 
and  the  embankment  on  which  It  Is  placed, 
were  constructed  by  the  Columbus  &  West- 
ern Railroad  Company  In  1887,  and  com- 
pleted in  October  of  that  year,  which  com- 
pany, and  the  Savannah  &  Weatem  Rail- 
way Company,  were  subsequently  consoli- 
dated, and  merged  into  a  single  corpora- 
tion, under  the  name  of  the  latter  compa- 
ny. On  his  title  thus  acquired,  and  on  the 
theory  that  the  street  had  been  dedicated 


to  tbe  public  use,  plaintiff  asked  the  court 
to  Instruct  the  Jury  that  he  had  the  right 
in  this  action  to  recover  the  entire  dam- 
age done  to  the  lot  by  the  construction  of 
the  embankment,  notvrltbstanding  his 
title  may  have  been  acquired  since  Its  con- 
struction. This  charse  the  court  refused 
to  give, and  Instructed  tbe  Jury  that  plain- 
tiff was  not  entitled  to  recover  for  any 
damage  or  Injury  which  may  have  been 
done  to  that  part  of  the  lot  which  was 
conveyed  by  the  deed  of  Boland  dated 
January  1, 1888,  by  the  erection  of  the  em- 
bankment prior  to  that  date,  or  by  Its 
subsequent  maintenance.  These  charges 
present  the  main  and  only  material  ques* 
tlons  requiring  consideration  and  declidon. 

So  far  as  concerns  the  part  of  the  block 
to  which  plaintiff  subsequently  acquired 
title,  Ibe  gravamen  of  the  action — the  sole 
ground  on  which  plaintiff  can  be  entitled 
to  recover  damages— Is  that  the  embank- 
ment was  unlawful,  and  therefore  a  nui- 
sance which  defendant  had  maintained  and 
continued.  The  complaint  does  not  aver 
that  the  work  was  done  In  an  Impropw 
or  negligent  manner,  and  the  evidence 
shows  that  the  embimkment  was  con- 
structed with  care  and  skill,  and  In  a 
manner  cimformlng  to  the  grade  of  otbra 
railroads  at  crossings  on  First  avenue.  A 
railroad  authorised  by  law  to  be  built  Is 
not  a  nuisance.  11  constructed  with  propw 
care  and  skill,  and  tbe  right  of  way  Is  first 
obtained.  Defendant  was  incorporated 
under  the  General  Laws,  and  was  author- 
ised by  Its  charter  to  constructs  roadfrom 
Ooodwater  to  Birmingham,  Ala.  Section 
21  of  article  14  of  the  constitution  pro- 
vides: "Any  association  or  corporation 
organised  for  the  purpose  shall  have  the 
right  to  construct  and  operate  a  railroad 
bet  ween  any  points  In  this  state."  The 
statutes  prescribe  the  mode  In  which  cor- 
porations for  the  conetrnctiun  of  railroads 
shall  be  formed.  They  require  that  tbe 
terminal,  and  such  other  points  along  tbe 
line  of  the  proposed  railroad  as  may  be 
deemed  proper,  shall  be  set  forth  In  tbe 
written  declaration  required  to  be  filed 
with  the  secretary  of  state.  They  Invest 
such  corporation  with  power  to  acquire 
and  hold,  by  gift  nr  purchase,  or  by  con- 
demnation In  the  mode  prescribed  by  law, 
suet)  lands  as  may  be  neceeeary  for  a  way 
and  right  of  way,  not  exceeding  100  feet  In 
width  throughout  the  entire  length  of  the 
road.  Code,  SS  1678, 1574-1580. 

Twenty-Ninth  street  la  not  within  the 
corporate  limits  of  any  town  or  city,  and 
has  been  declared  a  public  road  by  the 
court  of  county  commissioners.  Hence 
the  cases  of  Railway  Co.  v.  Wltherow, 
82  Ala.  J90.  8  South.  Rep.  23,  and  Perry  v. 
Railroad  Co.,  55  Ala.  413,  are  not  applica- 
ble. The  defendant  being  authorised  by 
Its  charter,  granted  In  accordance  with 
tbe  statute,  to  construct  a  railroad  be* 
tween  fixed  and  terminal  points,  stated  In 
the  declaration  of  Incorporation, If,  In  con- 
structing the  road,  it  becomes  necessary 
to  take  a  part  of  a  highway  dedicated  to 
the  public  use  by  the  original  owner,  and 
not  within  the  corporate  limits  of  a  town 
or  city,  the  authority  to  do  so  arises  from 
necessary  Implication.  Mobile  ft  Q.  R. 
Co.  V.  Alabama  M.  By.  Co.,  87  Ala. 
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SOI.  6  Sontb.  Hep.  404.  Tbe  rMcht  of  way 
along  Twenty-Ninth  street  was  granted 
to  tbeColumbas  ft  Western  Ballroad  Com- 
pany by  the  Elyton  Land  Company;  at 
what  time  tbe  bill  of  exceptlone  does  not 
«tate,  bnt  certainly  before  tbe  erection  of 
the  embankment,  In  1887.  Defendant  ob- 
tained the  public  right  by  the  co-operative 
effect  of  tbe  constitution  and  the  statutee, 
and  tbe  right  or  Interest  in  the  street  of 
the  Elyton  Land  Company  by  its  deed. 

It  then  remains  to  Inquire  whether  plain- 
tin  or  his  grantor  had  any  right  or  inter- 
est In  tbe  street  which  It  was  necessary  for 
deft'Ddant  to  obtain;  for,  if  a  railroad  is 
built  In  a  public  street  or  highway,  not 
only  must  the  public  right,  but  also  the 

grivate  rights  or  Interests  In  tbe  street  or 
Igfaway  of  iudlvldnals  be  acquired.  Oth- 
erwise, as  to  them,  the  railroud  Is  unlaw- 
ful, and  may  be  a  nuisance.  Plaintiff  con- 
tends that  tbe  Elyton  Land  Company  had 
dedicated  the  street  to  the  public  use,  be- 
yond Its  power  of  interference,  prior  to 
tbe  conveyance  of  tbe  right  of  way  to  the 
Columbus  &  Western  Railroad  Company. 
This  contention  Is  founded  on  the  facts 
that  the  map  of  1871  does  not  contain  any 
Indication  that  a  portion  of  the  street 
was  Intended  for  reulroad  uses,  and  that 
the  company  had  sold  lots  on  other  por- 
tions of  thu  street  as  tar  back  as  1874.  It 
cannot  be  questioned  that  when  a  land- 
owner lays  outhls  land  into  lots,  setting 
apart  certain  portions  as  streets,  with  a 
view  of  ratablishlng  a  town,  a  sale  of  the 
lots  with  reference  to  a  map  defining  and 
delineating  the  streets  is  a  complete  dedl- 
■catloD  to  tbe  use  of  the  purchasers  and 
the  public.  Such  dedication,  when  com- 
plete, Is  Irrevocable,  and  divests  the  own- 
er of  the  right  to  perveii:  the  street  from 
Its  original  purposes,  or  to  Impose  an  ad- 
ditional, inconsistent  servitude.  Bnt  the 
mere  laying  out  tbe  lots,  and  making  a 
map  showing  streets,  do  not,  of  them- 
Belves,  deprive  the  owner  of  the  right  to 
ase  the  property  as  his  own.  There  must 
be  an  acceptance  of  the  dedication,  of 
which  thesale  and  purchase  of  lotsls  suffi- 
cient proof.  The  sales  and  conveyances  of 
lots,  describing  tbe  streets  as  boundaries, 
-constitute  covenants  with  the  purchasers 
that  tbe  streets  are  dedicated  to  their  use, 
-and  the  um  oi  the  public.  Bowan  v.Town 
of  Portland,  8  B.  Mon.  282.  On  this  prin- 
ciple rests  the  l^al  presumption  that  by 
such  conveyance  tbe  ultimate  feels  vested 
In  the  purchaser  to  the  center  of  the  street, 
subject  only  to  tbe  public  etisement.  This 
•constructive  extension  of  the  tltl**  confers 
on  the  owner  of  the  abutting  property  a 
right  to  prevent  or  redress  any  obstruc- 
tion or  perversion  of  the  street  to  uses 
other  than  those  for  which  it  was  dedlca  t  - 
ed ;  and  in  such  cases  a  railroad  corpora- 
tion, In  order  to  lawfully  acquire  the  right 
of  way  over  the  street,  must  obtain  the 
private  right  or  interest  of  such  owner. 

The  bill  of  exceptions  does  not  state  at 
whut  time  In  1W6  tbe  map  of  tbat  year 
wasmade;  but,  construing  tbe  bill  against 
the  party  excepting,  we  must  presume  It 
wan  made  before  Boland  purchased  the 
block,  and  was  the  map  referred  to  in  the 
conveyance  to  him.  On  tbls  map.  dotted 
-■lines  running  along  Twenty-Ninth  street 


are  delineated,  showing  the  designation  of 
a  portion  thereof  tor  railroad  purposes. 
With  tbis  exception,  the  street  is  desig- 
nated as  It  was  originally  laid  out  in  the 
map  of  1871.  According  to  the  map  of 
18S6,  the  company  dedicated  the  whole 
street  to  the  wjdth  of  80  feet,  reserving  a 
right  to  Impose  on  a  portion  of  It  the  bur- 
den Indicated  bv  the  dotted  lines.  In 
Avres  V.  Railroad  Co..  48  N.  J.  Law,  44,  3 
Atl.  Rep.  885,  the  map  of  the  plan  of  the 
town  contained  rimilar  Indications.  It  Is 
said:  "From  all  the  circumstances,  the 
plain  intent  was  to  dedicate  to  public  use, 
as  a  highway,  the  whole  width  of  one 
hundred  feet,  subject  to  an  easement  for 
railroad  purposes  over  a  portion  of  the 
center  reserved  to.  and  to  be  designated 
by,  tbe  grantor.  •  •  »  When  that  por- 
tion should  be  designated  and  devoted  to 
railroad  purposes,  the  easement  of  the 
public  highway  would  be  suspended  over 
it,  and  continue  suspended  so  long  as  it 
was  devoted  to  such  purposes.  *  The  nat- 
ure of  the  covenant  witb  Boland  as  an  In- 
dividual purchaser  is  that  he  should  have 
all  the  use  and  benefits  of  the  street  as  de- 
fined and  delineated  on  the  map  with  refer- 
enceto whlchhepnrchased.  Tbedeedtothe 
Columbus  ft  Western  Railroad  Company, 
having  been  made  after  tbe  previous  dedi- 
cation, must  be  r^arded  as  made  and  ac- 
cepted subject  to  that  dedication.  But 
this  case,  as  made  by  the  record,  does  not 
involve  the  rightand  authority  of  tbe  ded- 
icator to  Impose  additional  burden  on  the 
street  as  against  the  purchasers  of  other 
lots  or  the  public.  The  direct  question  is, 
what  was  the  nature  and  extent  of  the 
title  or  Interest  In  the  street  which  passed 
by  the  company's  conveyance  to  Boland, 
plaintiff's  grantor.  Having  purchased 
with  reference  to  a  map,  on  wblch  there 
were  dotted  lined  showing  the  reservation 
of  a  right  to  devote  a  portion  of  the  street 
to  railroad  purposes,  such  reservation  la 
valid  and  operative  as  to  him,  and  limits 
and  qualifies  the  nature  and  extent  of  his 
title  to  the  center  of  the  street ;  that  is, 
insabordlnatltm  to  such  reserved  right. 
Until  lots  were  sold,  the  title  to  the  street 
resided  in  the  Elyton  Land  Company;  and. 
If  the  conveyance  to  theColumbus  ft  West- 
em  Ballroad  Company  had  been  made 

grior  to  the  sale  of  any  lots,  tbe  company, 
aving  statutory  aathority  to  acquire  a 
right  of  way  over  the  street,  would  then 
have  lawfully  acquired  it,  and  subsequent 

gurchasers  could  not  have  complained, 
□land  having  purchased  the  lot  subject 
to  tbe  reserved  right  to  devote  a  portion 
to  railroad  uses,  this  reserved  right  was 
tbe  only  private  right  or  Interest  essen- 
tial to  be  obtained  by  detendantasagalnst 
him,  and,  being  obtained  by  the  deed  to 
the  Columbus  &  Western  Railroad  Com- 
pany, the  embankment  Is  not  a  continu- 
ing nuisance.  Plaintiff's  right  to  recover 
damages  fails,  so  far  as  rested  on  this 
ground. 

But  it  is  Insisted  that*  notwltbstandlng 
the  Columbus  &  Western  Railroad  Com- 
pany may  have  lawfully  acquired  the  right 
of  way  without  taking  any  part  of  the 
right  or  interest  of  Boland  In  the  street, 
the  defendant,  as  its  successor,  Is  bound, 
under  the  constitution,  to  make  Just  coin- 
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peneatioQ  iot  the  Inlnry  caused  to  bla  at- 
tlngent  property  by  the  construction  ol 
the  embankment,  and  that  ttae  liffht  to 
the  damajTes  oatised  to  the  ptalntin  by  hla 
deed.  We  bo  construed  the  constitution 
In  City  Coanctl  v.  Towneend,  80  Ala.  488, 
2  South.  Rep.  1^,  bnt  the  damaises  accrue 
to  the  then  owner  of  the  property,  and 
are  not  asalfcnable  ao  as  to  authorize  the 
transferee  to  eue  in  hie  own  name.  "The 
claim  for  damages,  and  of  title  to  land, 
may  be  distinct.  Damages  for  taking  and 
injury  to  land  belong  to  the  owner  at  the 
time  of  the  ln]ary»  and  do  not  pass  to  a 
Bubseqaent  rendee.  •  •  •  The  owner 
alone  can  take  advantage  of  a  claim  for 
damans;  and.  If  be  doe«  not  claim,  his 
anbsequent  rendee  cannot.'*  MUla,  Bm. 
Dom.  S  6$. 
Affirmed. 

BonTHBRN  Cotton  Oil  Co.  t.  Hkiwhaw 
at  aJ. 

(Supreme  Oowrt  <tf  AUtbama.  May  1,  1880.) 
ibmsm  Fbofiti— iKPBOTumrta— FovKBS— Dbbd. 

1.  A  defendant  hi  eleotmeat,  holding:  In  good 
folth  under  oolor  of  title,  who  takes  tiie  benefit 
of  a  defease  under  Code  Ala.  1886,  S  S706,  limiting 
his  liability  for  mesne  profits  to  one  year,  oannot 
receive  compmsatlon  forhia  improvemmts  under 
seotions  270-^-2706,  Id.,  and  Is  chargeable  only 
with  the  value  of  the  use  and  occupation  of  the 
land,  as  it  oome  to  him,  without  regard  to  the  in- 
<aease  by  reason  of  the  improvements. 

2.  A  conveyance  of  uie  interest  of  a  de- 
ceased partner,  In  land  held  by  the  members  of  the 
flrm  as  co-tonants,  is  not  authorized  under  letters 
Of  attorney  by  his  heirs  givliig  power  to  the  sur- 
viving partner  *'to  settle  all  matters  growing  out 
of  the  firm  busineas,  to  aettle  up  ana  divide  his 
estate,  and  to  do  all  acta  necessary  to  aooompllsh 
that  end.  ** 

S.  The  l^al  title  to  an  undivided  interest  in 
land  passes  to  each  of  two  partners  by  a  deed, 
which  recites  the  payment  o)  the  consideration  by 
them  individually,  and  convevB  to  them  and  their 
heirs  by  a  flrm  name  oontainuig  the  surnames  of 
both. 

4.  One  who  defends  on  the  merits  In  ^ect- 
meut  by  his  co-tenant,  and  denies  hia  title,  can- 
not object  that  there  was  no  ouster  nor  demand  of 
possession  before  action. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  Hubbard,  Judge. 

Ejectment.  The  plaintiffs  cialui  as  helna 
of  Ferrle  Henshaw,  whose  relation  to  the 
land  and  the  other  facts  are  suffiHently 
stated  in  the  opinion.  The  court  refused 
to  chaiwe  the  ]ury  that  if  the  defendant 
had  held  adverse  possession  forthree  years, 
under  color  of  title  and  In  good  faith,  and 
made  permanent  Improvements  exceeding 
the  value  of  the  use  and  occnpation.  In- 
cluding the  Increajje  by  reason  thereof, 
then  the  plaintiff  were  not  entitled  tu  re- 
cover any  rents.  The  defendant  appeals. 

Code  Ala.  S§  2702-2705.  giving  a  defend- 
ant in  ejectment,  who  has  been  three  years 
In  adverse  poueesslon,  the  benefit  of  his 
permanent  Improvements,  provide,  inter 
alia,  that  the  jury  must  assess  their  value 
and  also  that  of  the  use  and  occupation, 
not  Including  the  Increase  by  reason  there- 
of, which  value  shall  be  set  off  one  against 
the  other. 

TompkiUBA  Tro^,  for  appellant.  Brick- 
elt.  Semple  A  Quater  and  Wtit^  A  Hon, 
for  aFpelleea. 


?OBT£B.yoi.7.  (Ala. 

SoicEBviLLB,  J.  1.  The  deed  of  Morrto, 
executed  on  June  14,  1873.  to  Beebe  & 
Henshaw,  conveys  an  undivided  one-half 
Interest  in  the  lands  to  the  grantees,  and 
vests  In  each  one  of  them  an  undivided 
fourth  Interest  as  traants  In  common. 
Tbe  consideration  received  by  the  grantor 
Is  recited  as  moving  from  Eugene  Beebe 
and  Ferrle  Henshaw,  and  the  conveyance 
Is  "to  Beebe  &  Henshaw,  their  heirs  and 
assigns."  This  b^ng  the  casu,  although 
a  partnership  existed  between  Beebe  aud 
Henshaw,  upon  the  death  of  the  latter  tbe 
legal  tltie  of  bis  undivided  fourth  Interest 
descmded  to  and  vested  In  bis  hein,  also 
as  tenants  In  common  with  each  other, 
and  with  Beebe.  AH  the  owners  must 
therefore  join  In  order  to  transfer  the  le- 
gal title  to  a  purchaser.  The  surviving 
partner  alone  had  no  capacity  to  make 
any  transfer  such  as  a  court  of  law  would 
recognize.  Espy  v.  Comer,  76  Ala.  501; 
I^ng  V.  Waring,  35  Ala.  625;  Caldwell  v. 
Fanner,  66  Ala.  4(^;  Yeatman  v.  Woods, 
27  Amer.  Dec.  463,  note,  p.  454;  McCormlck's 
Appeal,  98  Amer.  Dec.  191,  note,  p.  187. 
The  deed  from  Beebe  to  the  grantor  of  tibe 
appellant,  executed  In  January,  1$S7,  por^ 
ports  to  convey  tbe  entire  interest  of  him- 
self as  well  as  of  Henehaw's  estate,  being 
signed  by  him  both  Individually  and  as 
surviving  partner  of  the  late  firm  of  Beebe 
&  Henshnw.  Under  the  principle  above 
declared  Itoperated  only  to  convey  Beebe> 
undivided  one-fourth  Interest,  unless  the 
conveyance  can  derive  some  force  from  the 
power  of  attorney  given  to  Beebe  by  Hen- 
sbaw's  heirs,  bearing  date  August  5, 1879. 

2.  This  Instrument,  In  our  opinion,  con- 
fers no  aulAiorlty  toaell  these  lands.  It 
only  appoints  Beebe  attorney  In  fact  to 
"settle  up  all  matters  growing  out  of  the 
business  of  tbe  late  firm  of  Beebe  &  Hen- 
shaw," and  tu  "settle  up  and  divide  tbe 
estate  of  the  said  Ferrle  Henshaw  among 
those  entitled  thereto  according  to  their 
several  rights  at  law  and  In  equity,**  and 
Invest  him  with  nntbotity  "to  do  all  acts 
which  may  be  necessaiy  to  accomplish 
bald  result. "  Such  powers  of  attorney  are 
ordinarily  subject  to  a  strict  construction, 
so  as  to  preclude  the  exercise  by  the  agwt 
of  all  authority  not  expressly  given  or 
necessarily  implied,  as  usual  and  proper 
in  order  to  execute  the  agency  Cummins 
V.  Beaumout,  68  Ala.  204.  It  cannot  be 
Implied  that  tbe  sale  of  the  lands  was  nec- 
essary In  rder  "  to  settle  up  and  divide** 
tbe  estate  of  Henshaw  among  those  enti- 
tled. Dearing  v.  Llghtloot,  16  Ala.  28; 
Wood  V.  McCain,  7  Ala.  SOO;  Scarbornngh 
V.  Beynoids,  12  Ala.  252;  Ashley  v.  Bird, 
1  Mo.  640;  RoSHlter  v.  Rosslter,  24  Amer. 
Dec.62,note,05,60;  Hay  v. Mayer. 8  Watts, 
205.  The  deed  wecuted  by  Beebe,  more- 
over, makes  no  reference  to  this  power  of 
attorney,  and  does  not  purport  to  have 
been  executed  under  Its  authority.  In 
claiming  to  convey  "as  surviving  partner" 
It  strongly  repels  such  an  inference. 

3.  The  susKestlon  that  the  action  of 
ejectment  cannot  be  maintained  In  the 
present  case  without  proving  a  prior  de- 
mand for  possesHlott  by  theplalntlflhls  not 
sustainable.  It  Is  very  true  that  one  ten- 
ant In  common  cannot  ordinarily  main- 
tain anch  an  action  against  a  co-tenant 
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without  proTlng  an  actnal  oturter,  or  Its 
lesal  eqnlviUeBt;  bat  when  the  defendant 
Bets  up  an  adverse  holding,  eepecialty  un- 
der a  written  conveyance,  and  tliereby  re- 
pndlates  tbe  existenceof  aco-tenancy  with 
the  plaintiff,  aa  Is  done  here,  no  proof  uf  a 
prerlooa  demand  for  possession  Is  neces- 
sary. Ue  will  not  be  permitted  In  one 
breath  to  deny  the  relationship  of  co-ten- 
ant, and  In  the  next  to  claim  the  beneflts 
Incident  to  Its  existence.  Harrison  v. 
Taylor,  8S  Mo.  211 ;  Peterson  v.  Laik,  24 
Mo.  541. 

4.  All  the  other  aBBiffnments  of  error, 
not  covered  by  the  principles  above  an- 
nounced, with  the  exception  whlcb  we  last 
consider  aa  to  recoverable  rents,  are,  in 
oar  Judgment,  settled  adversely  to  the  ap- 
pellant by  the  principles  declared  in  Ttir- 
nifweed  v.  Fitspatrlck,  75  Ala.  297,  and 
Blnce  reaffirmed  In  Hairston  v.  Dobbs,  SO 
Ala.  589,  3  Sunth.  Bep.  147,  and  Dobbs  v. 
Hairston,  80  Ala.  6»4,  2  South.  Rep.  880. 
Tbesecasea  conatme  sections  ^02-2705 and 
section  2706  of  tbe  Code,  (1886.)  and  dis- 
tinctly assert  that  a  defeudant  cannot  at 
one  and  the  same  time  claim  the  advan- 
tage of  a  defense  under  each  of  these  pro- 
Tisions.  He  may  (1)  make  a  sue^tlon 
of  adverse  possession  for  three  years  next 
before  the  commencement  of  the  suit,  and 
obtain  the  benefit  of  the  provisions  em- 
braced In  sections  2702-2705,  which  in- 
cludes the  full  value  of  all  permanent  Im- 
provements made  by  the  defendant;  or 
(2)  he  may  set  up  the  fact  ol  possesslun 
under  color  of  title,  in  good  faith,  and 
thus  acquit  himself  of  responsibility  lor 
rents  or  damages  lor  more  than  one  year 
before  the  commencement  of  the  suit,  as 
authorized  by  section  2700;  but,  If  he 
claims  the  t>enefit  of  one  ol  these  defens  s» 
hemust  relinquish  th^  other.  Tbetwoare 
Inconsistent,  and  cannot  be  simultaneous- 
ly asserted.  See,  also,  Kerr  v.  Nicholas, 
8h  Ala.  346,  6  South.  Kep.  698.  Under  the 
pleadings  contained  In  the  record  the  de- 
fendant was  authorized  to  set  up  the  sec- 
ond defense  so  as  to  reduce  the  recovera- 
ble rents  to  one  year  before  suit  brought. 
Code  1886,  S  2706. 

The  question  is.  however,  howshall  eoch 
rent  be  computed?  Shall  It  be  on  the  land 
before  or  after  the  erection  of  the  Improve- 
ments? The  statatedoes  not  say,  and  we 
are  left  to  solve  this  inquiry  on  principles 
of  reason  and  Justice  and  by  authority. 
The  precise  point  arose  In  Uosier  v.  Mitch- 
ell. 65  Ala.  511,  a  case  In  equity,  where  a 
mortgagee,  having  purchased  tbe  mort- 
gaged lands  at  lils  own  fale,  conveyed 
'them  to  a  purcbaser,  who  was  shown  to 
have  held  possession  under  color  of  title, 
and  In  good  faith.  The  purchaser  made 
valnabie  permanent  Improvements  on  the 
premises.  He  was  held  chargeable,  like 
the  mortgagee  himself,  with  rents  upon 
tbe  estate  as  it  came  into  his  bands,  and 
not  upon  the  Increased  value  of  the  prnp- 
erty  arising  from  improvements.  The 
same  rule  is  held,  also,  to  apply  to  actions 
at  law,  according  to  what  we  deem  to  be 
the  more  Just  view,  especially  where  no  al- 
lowance has  been  made  the  defendant  for 
the  value  of  tbe  improvements.  In  Jack- 
son V.  Loomts,  4  Cow.  168,  a  leading  case 
oa  this  sabjectj  which  was  tTOspaas  tor 


mesne  profits,  a  bona  Sde  purchaser  was 
allowed  the  value  of  permanent  improve- 
ments made  to  the  extent  of  tbe  rents  and 
profltB  dne  the  plalnttn,  hut  it  was  said  by 
Savage,  C.  J.:  "Most  clearly  the  defend- 
ant should  not  be  compelled  to  pay  an  en- 
hanced rent  in  Cf>nsequence  of  his  own  im- 
provements." lu  Iowa»  where  there  Is  a 
statute  similar  to  our  own,  tbe  occupant 
Is  held  not  to  be  chargeable  with  rents  on 
Improvements  made  by  himself,  but  unly 
on  the  land  itself.  Dungan  v.  Von  Puhl, 
8  Iowa,  265.  The  same  ruling  has  been 
made  in  Indiana,  Wisconsin,  and  other 
states.  £lliott  v.  ArmstroDg,461ackf.424; 
Davis  V.  Louk,  30  Wis.  308.  In  Mississippi 
It  Is  held  that  the  defendant  in  possession 
Is  not  to  be  charged  with  increased  rent 
by  reason  of  Improvements  made  by  him, 
and  for  which  he  has  been  allowed  nucom- 

Esnsation.  FhUUps  v.  Chamberlain,  61 
isB.  740;  Tatum  v.  McLellan,  66  Miss. 
852.  But  a  distinction  seems  to  be  made 
where  the  defendant  has  obtained  com- 
pfflisatlon  tor  snch  Improvements,  and  the 
plalntUI  recovers  against  him  In  eject- 
ment. Miller  V.  Ingram.  Id.  510.  The  sn- 
preme  court  of  Texas,  In  Evetts  v.  Ten- 
(llck,  44  Tex.  570.  held  the  defendant  liable 
for  rents  ou  the  land  In  Its  Improved  con- 
dition, (following  former  decisions,)  but 
observed  that  the  contrary  rule  was  more 
equitable.  The  more  Just  rule,  and  the  one 
sustained  by  a  preponderance  of  author- 
ity, is  believed  to  be  that  the  buna  tide  oc>- 
cupant  should  not  be  charged  with  In- 
come from  his  own  Improvements  where 
he  Is  so  situated  as  not  to  be  entitled  to 
claim  allowance  for  bis  expenditures  In 
erecting  them.  Sedg.  Sl  W.Tr.  Title  Land, 
(2d  Ed.)  §  678,  and  cases  cited.  That  Is 
this  case,  and  we  need  not  at  present  extend 
the  principle  any  further.  It  Is  reir  true 
that  there  Is  no  evidence  contained  in  the 
record  to  repel  the  idea  that  the  Improve- 
ments In  tbe  present  case  may  have  been 
made  after  the  commencement  of  the  pres- 
ent suit,  and  where  such  Is  the  case  no  res- 
covery  can  be  had  for  the  improvements. 
Gordon  v.  Tweedy,  74  Ala.  232.  But  the 
charge  given  by  the  court  assumes. the 
contrary  to  be  true.  It  asserts  that  "It 
the  Jury  believe  the  evidence  the  plaintiffs 
are  entitled  to  recover  as  damages  the 
rental  value  of  tbe  land  sued  for,  as  the 
same  has  been  Improved  by  defendant* 
for  one  year  before  the  commencement  ot 
the  suit  to  date. "  This  charge  was  equiv- 
aleut  to  an  instruction  authorising  the 
Jnry  to  assess  rents  on  the  Improvements 
and  land,  commencing  one  year  before 
the  commencement  of  suit.  Under  the  prin- 
ciples announced  above,  this  ruling  was 
erroneous,  as  were  several  others  relating 
to  the  same  phase  of  the  case.  Beversed 
and  remanded. 


Nixon  et  al.  v.  Killaih. 
(Otpreme  Court  of  Alabanui.  May  S,  1890.) 
Right  to  Jurt  Thiai<— Dsiuin*. 
Acts  Ala.  1868-89,  pp.  816-«28,  estsMishhier 
the  oi^  oonrt  of  Dec»tur,  which  provide  that  a 
plaintiit  in  a  oivil  action,  who  wishes  *  Jar; 
trial,  mast  demand  the  same  "at  the  ooommioe- 
ment  of  the  action"  1^  Indorsing  such  demand  in 
writijag  on  the  siuoaunu  or  oomplalnti  Me  soffl* 
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olently  csomplled  with  on  appeal  from  a  JvBtloe's 
ooartto  the  elty  court,  by  a  plaintiff  who  Indones  a 
demand  ,  for  ajorroutiie  complaint  filed  by  him  In 
the  city  court  i>ei(Nre  any  trial  could  possibly  baTe 
taken  place  under  the  rules  and  praotioe  oi  that 
oourL 

Appeal  from  city  court  oIDecator;  W. 
fi.  Simpson,  Judge. 

Action  on  account  by  Nixon  Bros, 
against  S.  M.  Klllaln.  The  action  was 
begun  In  jnetlce's  court,  from  whose  Judg- 
ment defendant  appealed  totheclty  court. 
Plaintiffs  flied  a  complaint  In  the  city 
court.  Indorsing  thereon  a  demand  for  a 
Jury  trial.  On  motion  of  defendant  the 
court  struck  the  complaint  from  the  flies, 
and  entered  Judgment  for  defendant. 
Plaintiffs  appeal. 

Kyle  A  Skefi^,  for  appellaolB. 

McCLELtAN.  J.  The  act  eetabllsblng  the 
city  court  of  Decatur  (Acts  1S88-89,  pp. 
816-323)  provided  that  a  Jury  trial  In  civil 
cases  must  be  deemed  to  have  been  waived 
unless  it  Is  "demanded  by  the  plaintiff  at 
the  commencement  of  the  suit,  or  by  the 
defendant  at  the  time  of  the  filing  of  his 
plea  or  demurrer,  by  Indorsing  such  de- 
mand In  writing  on  the  snmmona  and 
complaint,  plea,  or  demurrer:  *  •  • 
provided,  that  when  a  cause  is  transferred 
to  said  city  court,  the  demand  for  a  Jury 
shall  be  made  at  the  time  of  the  applica- 
tion for  such  transfer. "  It  Is  nmnifeHt 
that  the  section  quoted  does  not  in  terms 
cover  all  Jury  causes  which  may  be  pend- 
ing In  Bald  court,  but  only  Bnch  suits  us 
are  "commenced**  therein,  or  are  trans- 
ferred thereto  from  the  circuit  court  of 
Morgan  county,  and  as  to  these  latter 
the  demand  provided  for  Is  that  only  of 
the  party  who  appltea  for  the  transfer. 
Actions  begun  before  Justice's  court,  and 
brought  into  the  city  court  by  appeal,  are 
clearly  not  within  tbelanguage  employed, 
nor  In  them  can  the  demand  be  made  In 
the  manner  required,  dnce  no  summons 
Issues  In  that  court  In  such  cases,  and  It 
Is  notessential  that  any  complaint  should 
be  filed  therein,  where  a  complaint  was 
filed  before  the  Justice,  though  it  may  be 
done.  And  so,  with  reference  to  such 
transfer,  the  statute  makes  no  provision 
for  demand  by  the  party  wlio  does  not 
apply  lor  the  transfer,  and,  as  In  such  case, 
a  summons  and  complaint  must,  and  the 
plea  or  demurrer  may,  already  have  been 
In  the  court  from  which  the  cause  is  trans- 
ferred, the  requirement  as  to  the  time  and 
manner  of  making  the  demand,  i.  e.,  by 
Indorsement  on  the  summons  or  plea, etc., 
when  filed,  could  not  be  complied  with. 
Under  these  exigencies,  what  shall  be  con- 
sldeieda  walverof  theconstltutlonal  right 
of  a  trial  by  Jury?  The  failure  to  make  a 
certain  demand  at  a  given  time,  and  In  a 
particular  manner,  shall,  the  statute  pro- 
vides, be  deemed  and  held  a  waiver.  It 
makes  no  other  pruvisloti  as  to  waiver. 
That  demand,  in  a  case  like  this,  cannot 
be  made  at  the  time  and  In  the  manner  re- 
quired. Shall  a  party  be  held  to  hare  lost 
a  r]j!:fat,  deemed  of  such  vital  importance  as 
to  be  secured  by  the  organic  law,  by  his 
failure  to  do  a  thin^  which  the  law  affords 
him  no  opportunity  to  do?  A  statute 
which  w^ould  have  this  effect  would  be 


palpably  unconstitutional.  Theact  under 
consideration  must  be  given  aconstmc- 
Uon  which  will  avoid  that  result.  It 
would  seem  that  the  present  is  easoaomS^ 
808  from  the  terms  of  the  statute,  and 
hence  that  the  plaintiff  was  entitled  to  a 
Jury  unless  he  did  some  act(of  which  there 
is  no  pretense  In  the  record )  which,  whoUy 
apart  from  the  statute,  wonld  have 
amounted  to  an  affirmative  waiver  of  a 
Jury  trial.  The  tacts  i>f  this  case  do  not, 
however,  require  us  to  go  to  this  extent. 
Here  the  plaintiff  did  file  a  compl^nt  in 
the  city  court,— though  under  no  necessity 
or  so  doing,  as  the  record  discloses  a  suffi- 
cient complaint  filed  before  the  Justice,  up- 
on which  the  trial  on  appeal  might  have 
been  bad, — and  therein  demanded  a  Jury. 
It  further  appears  that  this  demand  was 
made  before  any  trial  of  the  cause  eoold 
possibly  have  taken  place  under  the  pend- 
ing orders  and  the  rules  of  practice  of  the 
court.  Our  opinion  is  that,  even  conced- 
ing a  demand  was  necessary  to  entitle  the 
plaintiff  to  a  Jury,  this  demand  was  sea- 
sonably made, and  ajurytrial  should  have 
been  accorded  him.  The  city  court,  there 
fore,  erred  in  strtktng  out  the  complaint 
on  which  the  demand  was  indorsed,  and 
in  rendering  Judgmmt  without  a  Jai7,and 
that  Judgment  will  be  rerersed,  and  the 
cause  remanded. 


ALABAtu.  G.  S.  R.  Oo.  V.  Thouab  et  al. 

iSupreTne  Court  of  Altibama.  May  5,  1800.) 

Oamubm— CowiwcTiMO  Lnra— AioacDiav^ 
LnuTATiom. 
1.  A  railroad  company,  which,  without  ^v- 
lug  the  shipper  an  opportunity  to  attend  to  the 
loading,  puts  cattle  carried  over  its  own  line  in 
oara  farnished  by  another  oonmany,  hauls  tbem 
over  a  oonnectin^  track,  and  th«i  oelivan  to  It, 
is  liable,  in  tort  for  breach  of  du^  growing  out 
of  the  contract  of  shipment,  for  injuries  in  transit 
over  the  second  line,  caused  by  negligence  at  the 
time  of  the  transfer  in  not  supplying  bedding  and 
partitions,  and  in  overcrowding,  though  the  con- 
tract of  shipment  limits  the  carrier's  Tiabili^  to 
"gross  or  wanton  negligence, "  and  to  that  of  a 
forwarding  agent  only  iu  delivering  to  the  nest 
line,  and  movldes  that  the  shipper  is  to  load  and 
miload  ana  care  tor  the  cattle. 

3.  An  agent  at  aatation  atwbltdi  cattle  are  to 
be  turned  over  by  one  railroad  company  to  an- 
other, who  lias  authority  to  keep  them  In  the  orig- 
inal cars,  or  to  transfer  to  others,  acts  In  the 
aoope  of  his  employment  in  telling  the  shipper 
that  there  will  be  no  change,  and  thereby  relieves 
him  of  the  doty  imposed  by  the  bill  of  lading  of 
preparing  and  loading  the  oars. 

8.  In  tort  against  a  common  carrier  for  the 
negligont  breach  of  a  dut7  growing  out  of  a  con- 
tract of  shipment.  Code  Ala.  1886,  f  2619,  limiting 
the  acUon  to  one  year,  does  not  bar  new  oounts 
added  by  amendment  after  the  year,  which  cor- 
rect a  mistake  as  to  the  deetinatira  or  other  im- 
perfect statement  of  the  subject-matter,  and  add 
new  facts  more  clearly  showing  the  negligence,  or 
otherwise  varying  the  mode,  in  which  the  defend- 
ant has  violated  its  duties  as  a  carrier. 

4.  The  courts  of  Alabama  have  Jorisdlction 
of  a  stilt  in  tort  against  a  domestle  rallwiv  cor- 
poratlon  for  the  breach  In  another  state  of  a  duty 
imposed  by  a  contract  of  shlpmrot  made  iu  Ala- 
bama. Central  R.,  eta,  v.  Can,  70  Ala.  S88,  dla- 
tinguished. 

Appeal  from  clreult  court,  Samter  coun- 
ty ;  S.  H.  Sprott,  Judge. 

Tort  against  a  common  carrier  for 
breach  of  duty  growlng^wt  of  a  contract 
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for  the  Bfalpment  of  cattle,  wblcb  It  carried 
over  Its  own  road  and  dellTuwl  to  a  cod- 
nectlng  line,  having  first  transferred  them 
to  cara  InmlBbed  by  it.  The  Diligence  re- 
lied on  was  in  not  supplying  bedding  and 
partitions  to  keep  the  cattle  apart,  and 
In  overcrowdlDK,  which  resulted  in  dam- 
age to  the  cattle  during  the  transit  over 
the  second  line.  The  folluwlag  Instmc- 
tlons,  among  others,  asked  by  &xb  detoid- 
ant.  were  refneed:  *(8)  The  liability  of 
the  defendant  as  common  carrier  ceased 
when  It  safely  carried  the  cattle  to  Meridi- 
an, and  for  its  acts  in  forwarding  the  cat- 
tle from  Meridian  it  Is  only  liable  as  the 
agent  •!  the  shipper,  which  liability  can- 
not be  enforced  In  this  action.  (9)  The 
counsel  for  plalntlffa  insist  before  you, 
gentlemen,  that  under  the  contract  It  was 
Thomas*  duty  to  unload  and  load  at  Me- 
ridian, and  that  Reeder,  as  agent  of  the  de- 
fendant, had  it  done  against  the  protest 
of  Thomae,  and  upon  hie  [Reeder's]  prom- 
ise not  to  hare  It  done,and  In  the  absenre 
of  Thomas,  and  wltliont  his  knowledge. 
The  court  charges  yon,  that  if  such  were 
the  duties  of  Thomas,  and  be  was  pre- 
Tented  from  discharging  them  by  Reeder, 
as  such  agent,  then  the  defendant  Is  not 
responsible  In  this  action  for  the  acts  of 
Reeder  in  that  regard. " 

Judge  &  De  tiraaentiedt  for  appellants. 
Altmun  dt  PattOBt  for  appellee. 

RoHKBTiLLE,  J.  The  snlt  Is  lor  dam- 
ages claimed  by  the  owner  and  shipper  of 
certain  cattle  for  Injury  to  the  animals, 
which  is  alleged  to  have  been  the  resnlt  of 
the  defendant's  negligence,  growing  out 
of  a  violation  of  duty  Imposed  by  the  con- 
tract of  shipment.  The  agreement  of  the 
railroad  was  to  receive  thecattleat  Eppes 
station,  in  this  state,  and  to  transport 
them  to  Meridian,  each  of  these  points  be- 
ing on  its  own  line,  and,  as  agmt  of  the 
shipper,  to  forward  the  animals  from  the 
latter  place  to  New  Orleans.  The  shipper 
ugreed  to  load,  unload,  and  take  proper 
care  uf  the  cattle  while  /n  trntisitu.  The 
contract  also  attRmpts  to  limit  the  defend- 
ant's liability  to  Injuries  caused  by  "gross 
or  wanton  negligence, "  and  to  that  of  a 
mere  forwarding  agmt  of  the  shipper  in 
the  matter  of  delivering  the  cattle  to  the 
next  connecting  line.  The  complaint  was 
amended  several  times,  and  some  qnes- 
tions  are  raised,  both  by  demurrer  and 
plea,  as  to  the  legality  of  these  araend- 
meuts  as  properly  coming  within  the  lia 
pendens  and  the  effect  of  the  statute  of 
limitations,  which  waslnterposed  as  a  de- 
fense to  them. 

1.  Before  connideriug  these  points,  we 
formulate  the  following  principles  as  gov- 
erning some  nt  the  most  Important  ISRues 
Involved  inthecase:  (1)  Where  a  railroad 
or  other  common  carrier  receives  goods 
consigned  beyond  the  terminus  of  its  own 
road,  with  the  agreement  to  deliver  to  a 
connecting  line,  the  contract  of  shlpmen  t 
imposes  not  only  the  duty  to  transport 
safely  over  Its  own  road,  but  to  safely  de- 
liver to  the  next  connecting  carrier.  The 
duty  assumed.  In  other  words,  Is  both  to 
safely  carry  and  to  safely  deliver.  Wells 
V.  Thomas,  72  Amer.  Dec.  22S,  note  pp.  236, 
m:  Railroad  Co.  v.  Thomas.  88  Ala.  843, 


8  South.  Ren.  802.  (3)  la  such  case  the 
liability  of  the  first  road  or  carrier  does 
not  necessarily  terminate  with  the  arrival 
of  the  goods  at  Its  own  terminal  depot, 
although  its  responsibility  as  carrier  may 
terminate  there,  11  there  Is  no  further  duty 
of  carriage.  In  order  to  make  the  connec- 
tion with  the  other  road  over  which  the 
goodsaretobetransported.  Iftherebeany 
duty  to  carry  the  goods  over  an  interme- 
diate short  line,  connecting  its  own  termi- 
nal depot  with  the  other  connecting  road. 
In  order  to  complete  the  act  of  delivery, 
its  liability  on  the  Intermediate  line  obvi- 
ously Is  that  of  a  carrier,  and  not  of  a  for- 
warder, especially  If  this  line  be  a  part  of 
Its  own  road.   Ooold  t.  Ghaptn,  20  N.  Y. 

(3)  The  carrier,  in  undertaking  to 
forward  goods  beyond  the  terminus  of  Its 
own  ronte,1a  bound  to  obey  all  reasonable 
Instructions  of  the  shipper  or  consignor 
not  In  conflict  with  the  terme  of  the  con- 
tract of  shipment,  and  If  he  disregard  such 
instructions,  and  the  goods  be  lost  by  rea- 
son of  this  act  of  negligence,  he  will  be  lia- 
ble for  their  value,  although  the  loss  may 
occur  In  the  posseaslon  of  another  carrier 
or  person.  Johnson  T.  Transportation 
Co.,  88  Amer.  Dec.  416.  17,  In  forwarding, 
shipments  are  made  in  a  manner  pnihlblt- 
ed  by  the  sender,  tbecarrier  so  forwarding 
Is  liable  as  an  Insurer  for  the  safe  delivery 
of  the  articles  so  sent.  **  Id.  418,  and  cases 
cited  In  note;  Maghee  v.  Transportation 
Co..  46  N.  Y.  614.  (4)  The  carrier  can- 
not limit  his  liability  so  as  to  evade  re- 
Bponslbillty  for  Injuries  which  may  occur 
through  the  negligence  of  his  own  serv- 
ants, such  contract  being  deemed  contrary 
to  public  policy.  Railroad  Co.  v.  Thomas, 
88  Ala.  848,  8  Houth.  Rep.  802;  S  Brick.  Dig. 
p.  119,  §  89,  and  cases  cited.  (6)  The  liability 
of  a  common  carrier,  except  so  far  as  law- 
fully  limited  by  spednl  contract.  Is  that  of 
an  Insurer  against  all  losses  except  those 
occasioned  by  the  act  ol  God,  the  public 
enemy,  or  the  contributory  negligence  of 
the  consignor.  Railroad  Co.  v.  McQuIre, 
79  Ala.  896;  Railroad  Co.  v.  Little,  71  Ala. 
611;  Railroad  Co.  v.  »herrod,  84  Ala.  178, 
4  South.  Rep.  29,  (6)  In  so  far  as  the  car- 
rier acts  as  a  meretorwarder.  assuming  as 
agent  of  the  consignor  to  have  the  gooda 
forwarded  by  a  connecting  line,  he  Is  liable 
only  as  bailee  for  the  exercise  of  ordinary 
care,  or  such  care  as  persons  of  ordinary 
prudence  exercise  in  reference  to  their  own 
property  under  like  clrcumHtances.  Rail- 
road Co.  V.  Schumacker,  96  Amer.  Dec.  610; 
Hooper  v.  Wells,  86  Amer.  Dec.  211 ;  Story. 
Ballm.  $  444.  <7)  In  construing  a  bill  ol 
lading,  given  by  the  carrier  for  the  safe 
tranH  porta  tlon  and  delivery  of  goods, 
shipped  by  a  consignor,  the  contract  will 
be  construed  most  strongly  against  the 
carrier,  and  favorably  to  the  consignor,  in 
case  ol  doQbt  In  any  matter  of  construc- 
tion. 

In  the  present  case  the  duty  Imposed  on 
the  defendant  railroad  was  not  only  to 
carry  the  cattle  safely  from  Eppes  station 
to  Its  depot  at  Meridian,  but  to  deliver 
them  safely  for  transportation  to  the 
agents  of  the  connecting  road.  It  Is  Im- 
material whether  the  cattle  were  delivered 
In  the  original  cars  In  which  they  were 
stored,  belonging  to  the  def«i4ftnt's  road. 
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or  in  can  fanilBhed  by  the  conneotlnic 
road.  If  the  defendant  accepted  euch  can, 
and  had  the  cattle  transferred  to  them  for 
ablpment,  preparatory  to  delivery  to  the 
connentlDg  road,  the  duty  devolved  on 
Its  agents  to  du  one  of  two  things :  Firsty 
to  permit  the  coiielgnor,  Thomas,  to  pot 
the  cai-s  in  proper  condition  to  safely 
transport  the  cattle,  as  he  had  agreed  to 
do;  or,  aeeondt  to  Itself  perform  this  dul^ 
with  reasonable  care  and  diligence.  This 
doty  included,  ae  the  evidence  tends  to 
abow,  the  act  of  providing  suitable  bed- 
ding for  the  ears,  partitions  to  keep  the 
cattle  apart,  and  the  exercise  of  proper 
care  in  not  unduly  crowding  the  animals 
together  In  too  great  numbers  in  auy  one 
car.  The  defendant's  depot  agent  at  Me- 
ridian, one  Iteeder,  atteniled  to  the  mattw 
of  transferring  the  cattle.  The  Alabama 
Oreat  Southern  BailroRd,  and  tlie  Mobile 
&  Ohio  Ballroad,  to  which  the  cattle  were 
delivered,  connected  with  each  other  at  a 
nnlon  depot  in  the  town  of  Meridian, 
where  the  roads  intersected  or  crossed. 
The  freight  depots  of  the  two  connecting 
roads  were  each  about  a  quarter  of  a  mile 
from  the  Union  depot,  or  crossing.  The 
Intermediate  line  of  dtiivery  was  therefore 
a  half  mile  in  length  connecting  the  two 
freight  depots. 

2.  The  conversation  between  the  plain- 
tiff and  Reeder,  to  which  objection  was 
taken  by  the  appellant,  was  perfectly  com- 
petentto  prove  that  the  plaintiff  had  used 
all  proper  diligence  in  seeking  to  perform 
his  part  of  the  shipping  contract  as  to 
taking  due  care  of  the  stock,  and  that  the 
defendant's  agent  had  relieved  him  of  the 
duty  of  bedding  cera  and  otherwise  pre- 
paringthem  for  shipping  the  cattle.  That 
this  was  within  the  scope  of  the  agent's 
anthority  there  can  be  no  doubt.  The  au- 
thority to  keep  the  cattle  in  the  original 
cars,  or  transfer  them  to  others  furnished 
by  the  Mobile  &  Ohio  ruad.  Involved  by 
Implication  the  duty  to  put  the  cars  in 
suitable  condition  tor  this  transfer,  or  elne 
to  allow  the  plaintiff  to  do  so  under  his 
contract.  Railroad  Co.  v.  Johnston,  75 
Ala.  m. 

3.  The  evidence  scarcely  admits  of  more 
than  one  reasonable  Inference  as  to  the 
cause  of  the  injury  to  the  cattle.  This  in- 
jury was  obviously  the  result  of  the  negli- 
gent manner  In  which  the  cattle  were 
placed  In  the  cars, — the  failure  to  furnish 
bedding  and  partitions,  and  perhaps  the 
act  of  overcrowding  the  cattle  in  one  of 
the  cars.  Such  injury  was  of  a  kind  likely 
to  happen  In  the  ordinary  course  of  things, 
and  Tvas  therefore  the  natural  and  proxi- 
mate consequence  of  the  negligence  com- 
plained of,  in  the  absence  of  some  Inter- 
vening cause  which  may  have  produced  it. 
The  duty  thus  violated  by  the  defendant 
was  the  duty  to  deliver  the  cattle  In  a  safe 
condition,  to  be  transported  by  the  con- 
necting road,  this  having  been  undertaken 
by  the  defendant  under  drcumstances  to 
relieve  the  plaintiff  of  such  obligation. 
There  was  no  duty  on  the  connecting  road 
to  do  more  than  to  transport,  and  this  it 
did.  It  was  under  no  liability  for  falling 
to  take  care  uf  the  stock  during  the  period 
of  transportatiou.  The  evidence  further 
tends  to  show  that  the  plaintiff  did  all  in 


OBTER.yoL.7.  (Ala. 

hiB  power  to  avert  the  damage  which  re- 
snltedlrom  the  negligence  in  question,  and 
hence  no  act  of  contributory  negligence 
can  be  Imputed  to  htm.  In  this  view  of 
the  ease,  all  of  the  charges  requested  by 
the  defendant  were  properly  refused. 

4.  This  Is  manifestly  not  a  suit  for  a 
tort  perpetrated  by  a  foreign  corporation 
in  another  state,  baaed  on  a  violation  of 
duty  growing  out  of  a  contract  made  In 
such  foreign  Jurisdiction,  as  was  the  case 
of  Railroad,  etc.,  Co.  v.  Cair,  76  Ala.  .SS8. 
The  defendant  Is  a  domestic  corporation, 
and  the  contract,  made  the  basis  of  the  al 
leged  breach  of  duty,  was  also  made  in 
this  state.  There  can  be  no  doubt  of  the 
proposition,  ther^ore,  that  the  courts  of 
this  state  have  Jurisdiction  of  tlie  case 
made  by  the  pleadings  and  evidence. 

6.  As  to  the  rallngs  of  the  eoort  on  the 
pleadings,  we  may  observe  that  we  dia- 
cover  no  error.  The  various  amendments 
allowed  to  the  complaint  do  not,  in  uur 
opinion,  Introduce  a  new  cause  of  action 
different  from  that  stated  in  the  original 
count  of  the  complaint.  The  gravamen  of 
the  action  is  an  Injury  caused  to  12  bead  of 
cattle  shipped  by  the  platntltt  on  Uie  de- 
fendant's railroad  on  April  29,  which 
Injury  was  alleged  to  be  the  result  of  the 
defendant's  negligence.  The  several  amend- 
ments each  make  a  case  based  on  some  al- 
leged violation  of  duty  growing  out  af  the 
undertaking  to  ship  these  same  cattle. 
They  may  correct  a  misdescription  of  the 
contrectas  to  the  agreed  point  of  destina- 
tion of  the  cattle, or  otherwise  cure  an  im- 
perfect statement  of  the  same  snb}ecC-mat- 
ter,  or  add  new  averments  of  facts,  more 
clearly  showing  the  negligence  complained 
of,  or  otherwise  altering  the  grounds  of 
recovery,  or  varying  the  alleged  mode  in 
which  the  defendant  has  violated  his  du- 
ties growing  ont  of  the  agreement  em- 
braced In  the  bill  of  lading,  but  they  go  no 
further.  The  Identity  of  the  matter  upon 
which  the  suit  Is  founded  is  fully  preserved. 
The  amendments  all  fall  within  the  lis 
pendevB  proper,  and  only  subserve  the  pur- 
pose of  accomplishing  substantial  justice 
between  the  parties,  and  of  deciding  the 
pending  controversy  on  Its  real  and  true 
merits.  This  Is  the  main  design  of  all  stat- 
ntes  allowing  amendments  to  pleadings. 
The  statute  of  limitations  of  oneyearwas, 
for  theee  reasons,  no  sufhclent  answer  to 
the  newconnts  added  to  the  complaint  by 
wayof  amendment.  Railroad  Co.  v.Gbap- 
man,  83  Ala.  453,  3  South.  Rep.  818;  Stev- 
enson V.  Mudgett,  34  Amer.  Dec.  155,  and 
note,  pp.  158-ltiO;  Dowling  v.  Blackman, 
70Ala.3(3;  Long T.Patterson.61  Ala.  414; 
Albright  T.  Mills. 86  Ala.  824,  6  South.  Rep. 
591.  The  assignments  of  error  not  partic- 
ularly considered  are  nut,  In  our  judg- 
ment, well  taken.  We  discover  no  error 
in  the  record,  and  the  judgment  Is  affirmed.. 

ItAJDD  T.  SHATTOCK. 

iSv^eme  Court  qf  Alabama.  Hay  S,  1890l) 

LumLOBD  ATTD  TSNAKT— WaSTK, 

1.  A  tenant  of  a  farm,  InatniDted  to  take  cue 
of  the  timber,  with  permission  to  cut  aoA  use  the 
wood  from  auoh  put  as  he  vsnted  to  (dear  lor 
caltivation,  has  no  aathorlty  to  sell  trees  trom 
land  which  he  is  not  dearini^^ 
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8.  One  who  takes  timber  from  the  land  of  an- 
•fher,  and  justifies  under  a  contract  with  a  teu- 
uit,  naa  the  burden  of  provin«the  latter's author- 
ity. 

Appeal  from  clreultcourt,  Jackson  coun- 
ty; John  B.  Tally,  Judge. 

Trespass  for  cnttine  and  haallng  avray 
a  nnmber  of  trees.  The  Umd  was  In  the 
poBseeslon  of  a  tenant,  who  was  to  take 
care  of  the  timber,  and  had  permission  to 
cnt  and  use  the  wood  from  Buch  part  as 
he  wauted  to  clear.  He  had  sold  the  trees 
to  the  defendant,  bat  they  were  taken 
from  land  which  be  waa  not  engaged  In 
clearing. 

Hnnt  A  Clapton,  for  appellant.  J.  E, 
Brown  and  Watta  4k  Son,  for  appellee. 

SouBSTn.LE,  J.  Theanthority  conferred 
on  the  tenant  by  the  landlord  to  clear 
land  for  cnltlvation  clearly  conferred  on 
him  no  authority  to  mafe'e  merchaDdlse  of 
the  timber  on  such  parts  of  the  premises 
as  he  did  not  clear.  It  Is  equally  mani- 
fest, also,  that  the  authority  "  to  use  the 
land,  and  take  care  of  It,"  did  not  confer 
the  power  to  make  merchandise  of  grow- 
ing timber  on  the  premises.  The  first  and 
second  charges  given  by  the  conrt  were 
free  from  error  in  asserting  these  proposi- 
tions. 

So  tlie  third  charge  correctly  postulated 
that  one  who  deals  with  an  agent  Is 
bound  to  know  tbe  extent  of  his  author^ 
Ity ;  and,  therefore. if  the  defendant  know- 
ingly and  intentionally  cnt  growing  tim- 
ber on  the  plaintiff's  premises,  under  a 
claim  of  authority  from  the  tenant  in  pos- 
aesslon,  he  must  show,  to  the  reasonable 
satisfaction  of  the  Jury,  the  authority  of 
the  tenant  from  the  landlord  to  give  such 
permission. 

The  rulings  of  the  court  wwe  all  free 
from  error,  and  tbejadgment  must  be  al- 
flnned. 


Statb  t.  Pollard  et  al. 
(Siqnwnw  Court  of  AUaxuna.   Ita,y  i,  UMl) 
LiABiuTT  ON  Bond. 
The  principal  and  soretles  In  a  bond  to  se- 
oure  perfbrmaDoa  of  a  oontraut  dated  February 
as,  1876,  for  the  hiring  of  oonvicts  for  more  than 
one  year,  are  not  liable  thereon  for  a  default  in 
payment  for  labor  employed  after  the  first  year; 
the  ooatraot  being  illegal  and  inoperative  for  any 
IfMigw  term. 

Appeal  from  city  court  of  Mcmtgomety ; 

T.  M.  ARRINOTON,.Judge. 

W.  L.  iiHTtln,  Atty.  tien.,and  Tompkios 
A  Troy,  for  the  State.  Watta  A  Son,  for 
appellee. 

Stonb,  C.  J.  The  contract  made  by  Pol- 
lard, dated  February  28.  1876,  with  Bass, 
warden  of  the  penitentiary,  Is,  In  all  re- 
spects material  In  the  present  Investlga- 
tion.  identical  with  the  one  construed  In 
Comer  v.  Bankhead.  70  Ala.  136.  PuUard 
paid  all  the  hires  due  from  him  for  the 
labor  of  convicts  he  had  the  serrlces  of 
during  the  one  year  that  contract  was 
lawful  and  binding.  The  pre»>ent  suit  is 
upon  the  bond  he  executed,  with  sureties, 
for  the  faithful  performance  of  that  con- 
traet  on  hlspart,  and  claims  a  recovery  for 


convict  labor  he  was  permitted  to  «np1oy 
after  the  expiration  of  the  first  year.  The 
complaint  consists  of  a  single,  special 
count  on  the  bond.  The  court  gave  the 
general  charge  in  favor  of  the  defendant. 
There  was  no  error  in  this.  Under  no 
sound  canon  of  Interpretation  can  the 
obligors  of  the  bond  be  held  liable  tor  the 
peiformanre  of  any  part  of  Pollard's  con- 
tract which  was  ill^al.  In  Comer's  Case, 
we  held  that  such  contract  was  lU^sl 
and  Inoperative  for  any  term  beyond  the 
first  year,  and  the  same  role  must  be  ap- 
pltd  to  the  contract  in  this  case.  Sureties 
may  stand  on  the  very  letter  of  their  con- 
tracts, and  an  agreement  which  the  law 
does  not  authorise  to  be  made  cannntbd 
the  foundation  of  a  recovery.  Whether 
Pollard  can  be  made  to  pay  for  the  serv- 
ices he  had  the  benefit  of,  on  a  complaint 
properly  framed,  is  a  question  not  rateed 
by  the  present  record. 
Affirmed. 

IfoCLBLT^,  J.,  not  8lttlns> 


BicB  et  al.  V.  Tobias. 
{Supreme  Court  of  Alahofna.  Kay  K,  ISOO.) 

DHrAULT— SimKO  Asms— RSLBASB. 

1.  Defendant  testified  poeltlTely  in  a  proceed- 
ing to  set  aside  a  Judgment  by  default  that  he 
was  not  served  with  summons.  It  appeared  that 
liewu  absent  from  the  county  at  the  ume,  and  for 
two  days  before,  and  one  alter,  the  date  of  ths 
purported  service  of  tbewrlL  He  showedasade- 
lense  a  release  by  plaintlfEs.  which  he  had  been 
at  great  pains  to  acquire.  The  evidence  of  the 
officer  in  whose  hands  the  writ  was  placed  was  in- 
definite and  unoortsin,  and  only  to  the  eflieot  that 
no  returns  wen  made  except  upon  peraonal  serv- 
ioo;  that  itwas  s  treqnent  oostom  to  send  prooess 
to  persons  not  officers  to  serve,  and  to  make  re- 
turns on  their  statements  of  service ;  and  that  he 
had  no  Independent  recoUeotlon  of  having  served 
the  summons  in  aaesUon.  field,  that  s  decree 
perpetaally  enjoining  the  enforoementof  the  Judg- 
ment was  proper. 

3.  Ftmner  partners  both  testified  to  the  fact  of 
a  release  of  the  retired  purtner  from  liability  for 
a  firm  debt  The  retired  partner  was  Insolvent 
at  the  time  of  dissolution,  and  the  other  took  the 
entire  stock,  assumed  the  debts,  and  continned 
the  business.  He  had  an  expectancy  Inr  Inh^t- 
anoe,  of  which  the  creditor  was  aware.  The  cred- 
itor, In  trying  to  foroe  payment  from  him,  never 
mentioned  the  retired  partner  as  being  held  for 
the  debt  His  name  was  not  at  first  in  the  affi- 
davit to  the  aooouni  when  suit  was  brought,  bat 
was  subsequently  Interlined.  He  declureu  to  the 
sheriff  having  the  execution  issue  1  on  the  Judg- 
ment that  the  creditor  and  his  copartner  fully  un- 
derstood that  it  was  not  his  debt.  The  testimony 
of  the  creditor  was  confused  and  Inoonslstent. 
field,  that  the  release  was  established. 

8.  Ol^ections  to  evidence  on  the  grooncl  of  in- 
oompetenoy  cannot  be  made  for  the  first  time  on  ap- 
peaL 

Appeal  from  city  conrt  of  Montgomoy; 
T.  M,  Habri.xioton.  Judge. 

The  bill  In  this  case  was  filed  on  the  14th 
of  October,  1886,  by  W.W.  Tobias,  against 
Rice  &  Wilson,  a  partnership,  and  sought 
to  perpetually  enjoin  a  Judgment  at  law 
which  the  defendants  had  obtained  against 
him  and  8.  B.  Matthews  as  late  copart- 
ners. The  bill  alleged  that  the  complain- 
ant was  not  served  with  process  in  the 
suit,  and  had  no  notice  of  it,  and  that  he 
had  a  valid  defense  tu  the  action,  having 
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been  released  from  the  debt  by  tbe  plaln- 
tina  tlierelD.  The  Judgment  was  rendered 
by  default  on  tbe  13th  day  of  June,  1S82, 
and  the  eherlff'a  return  on  tbe  Bummons 
showed  due  service  on  each  ot  the  defend* 
ants.  An  answer  waa  filed  by  Blce  &  Wil- 
son, denying  the  alle^^d  release  on  posi- 
tive knowledge. and  averring  thedne  serv- 
ice ot  process  on  lufurmation  and  belief. 
On  final  hearing  the  court  rendered  a  de- 
cree perpetually  enjoining  the  Judgment  aa 
prayed,  from  which  respondent  appealed. 

E.  P.  MortiBsett,  for  appellants.  A.  A, 
WU^,  for  reapondent. 

McClkllak.J.  When  this  case  was  here 
on  a  former  appeal,  it  was  settled  tliat  the 
egulty  of  the  bill  depended  upon  theestab- 
llshment  of  two  facts:  (1)  That  tbe  Judg- 
ment sought  to  be  enjoined  was  taken  by 
default  without  the  service  of  any  procesa 
on  the  complainant,  Tobias,  who  was  a 
defendant  In  the  Judgment;  (2)  that  the 
debt  upon  whldi  the  Judgment  was  ren- 
dered had  been  discharged  by  releaeeprlor 
to  the  recovery.  83  Ala.  348, 8  South.  Rep. 
670.  On  a  second  bearing  In  thecitycourt, 
tbe  chancellor  found  the  existence  of  both 
of  these  facta,  and  rendered  a  final  decree 
jserpptnallyenJulnlnK  thejudgment at  law. 
The  present  appeal  brings  under  review 
the  currectneBS  ot  theee  conclusions  on  the 
facta. 

From  a  very  careful  examination  of  the 
record,  our  opinion  la  that  a  clear  pre- 
ponderance of  the  testimony  supports  tbe 
finding  as  to  each  fact,  and  hence  sustains 
the  decree  rendered.  The  complainant 
himself  tsetlflea,  unequivocally,  em^atic- 
aOjt  and  contf stently,  that  Blee  A  Wilson 
released  hlni  from  all  liability  In  respect 
to  thelrclalm against  Matthews&  Tobias, 
and  agreed  to  look  solely  to  Matthews, 
who  continued  in  his  own  name  the  busi- 
ness in  which  tbe  debt  was  Incurred;  and 
this  he  does  with  a  degree  of  circumstan- 
tiality, so  tospeak, calculated  to  Induce  be- 
lt^. He  Is  directly  supported  by  Mat- 
thews, whose  Interest  lay  In  defeating  the 
release,  who  also  testifies  thai.  In  their 
efforts  to  collect  from  him  by  compromise 
or  otherwise,  Rice&  Wilson,  after  thetlme 
of  tbe  alleged  release,  never  mentioned 
Tobias  as  being  also  bound  for  the  debt. 
He  is  also  supported  by  the  pregnant  cir- 
cumstance that  the  affidavit  to  the  ac- 
count on  which  judgment  was  had  was 
first  written  au  aa  to  bavo  refereuce  alone 
to  a  liability  of  Matthews,  and  Interlined 
so  as  to  Include  complainant.  He  Is  also 
supported  by  the  testimony  of  Sheriff  Her- 
bert to  the  effect  that,  when  approached 
by  him  in  regard  to  the  execution  on  the 
Judgment,  the  complainant  at  onre  said 
that  It  was  no  debt  of  his.  but  that  of 
Matthews;  that  the  whole  matter  had 
been  turned  over  to  Matthewa;  that  he 
had  no  further  interest  in  It;  and  that 
Klce  &  Wilson  understood,  and  could  tell 
hhn,  all  about  It.  The  theory  of  release 
derives  plausibility  also  frum  the  consid- 
eration that  it  was  not  an  improbable 
thing  to  be  done  under  the  circumstances. 
Involving  as  tbey  did  the  Insolvency  of  To- 
bias, hlB  tumlngoverall  hta  Interest  In  the 
«tuck  of  goods  to  Matthews,  and  the  lat- 
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ter's  expectancy,  known  to  Rice  ft  Wilson, 
that  he  would  receive  a  very  considerable 
property  from  his  mother.  Against  all 
these  facts  and  circumstances  Is  offered 
only  the  contused,  unsatisfactory,  aod  in- 
consistent testimony  of  Wlteon.  We  do 
not  hesitate  to  afflrm  on  this  abowlns 
that  the  fact  of  release  is  fairly  and  clears 
ly  shown. 

In  considering  the  question  as  to  wbeth- 
er  service  of  the  summons  and  complaint 
on  which  judgment  was  bad  was  ever 
made  on  Tobias,  the  fact  of  the  release  Is 
pertinent  and  important.  It  appears 
that  Tobias  was  very  soUdtona  to  pro- 
cnretbe  release.  The  Judgment  was  b.v- 
default.  Is  it  at  all  reasonable  to  sappom 
that  he,  having  a  perfect  defense  to  the  ac- 
tion, and  having  been  to  tbe  trouble  to  ac- 
quire that  defense,  would  have  allowed 
judgment  togoagalnst  him, had  he  known 
of  the  pendency  of  tbesult?  We  think  not. 
This  consideration  therefore  strengthens 
his  positive  denial  that  service  was  ever 
made  on  him.  Moreover,  It  la  shown  be- 
yond controversy  that  he  was  not  In  tfaa 
county  of  Montgomery  on  the  day — nor 
for  two  days  before  nor  for  a  day  after— 
the  service  purports  to  have  been  made  on 
blm.  The  conduct  of  Tobias  before  and 
after  Judgment  la  wholly  Inconsistent  wltb 
the  theory  of  service.  In  support  of  tb« 
service  Is  the  return  made  by  the  deputy- 
Bfaerlfl,  which  could  not  have  been  entered 
for  more  than  two  weeks  after  tbe  wiit 
purports  to  buvebeenexecuted.and  which 
Is  clearly  falsified,  aa  we  have  seen,  aa  to 
tbe  date  of  service.  The  testimony  of  the 
deputy,  taken  altogether,  amountn  to  no 
more  than  an  afilrmatlon  that  personal 
service  waa  made,  based  on  the  castom 
and  usage  of  the sherlff'a office,  and  of  him- 
self, to  make  personal  service  In  aXl  such 
caaes,  and  to  return  no  process  as  so  ex- 
ecuted without  personal  service.  It  was 
shown  on  cross-examination  that  this 
witness  had  no  independent  recollection 
whatever  of  the  service  on  Tobias.  His 
testimony  waa  weakened,  moreoTer,  by 
tbe  admission  that  It  was  the  habit  ot  tha 
aherlfl's  office  to  send  process  fur  service 
by  persons  not  connected  with  the  oRlce, 
and  enter  returns  on  their  statement  that 
copies  had  been  left  with  defendant,  etc., 
and  that  he  could  not  say  he  actually 
served  every  paper  put  in  hts  bands  to  be 
served,  and  which  purported  by  the  return 
to  have  bem  served  by  blm.  We  tbink 
this  testimony  Insnfficlrait  to  overturn  the 
strong  showing  made  by  complainant's 
evidence  against  the  fact  of  service;  and 
we  accordingly  concur  with  thechancellor 
In  holding  that  this  part  of  complainant's 
case,  as  well  as  the  fact  ot  release,  is  made 
out. 

The  sixth  assignment  of  error,  baaed  on 
the  supposed  incompetoicy  of  certain  evi- 
dence, cannot  be  sustained.  It  ia  immate- 
riul  whether  the  evidence  waa  competent 
or  not.  No  objection  to  It  waa  made  in 
the  court  below,  and  no  ruling  invoked  or 
had  on  it.  Such  objections  will  not  avail 
when  taken  forttae  first  time  In  this  court, 
either  tor  the  purpose  of  putting  the  lower 
eoort  In  error  in  admitting  the  testimony, 
or  for  the  pnrpoae  of  having  this  error  ex- 
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clade  It  In  pasBln^  apon  the  safflcieiicy  of 
the  proof  to  support  the  decree.  Seals  v. 
RoblnBon,  76  Ala.  868;  BInford  v.  Dement, 
72  Ala.  491 ;  Olenaon  v.  Mlttenlght*  86  Ala. 
456,  6  South.  Rep.  772. 
The  decree  of  the  city  court  le  affirmed. 


WlUDBB  T.  WiLDEB  et  «/. 

(Supnme  Catart  cf  Alabama.        8,  ISM.) 

IfATntmr  WOiuiF— B8toffbi<— Tkcdob's  Lm 
The  power  of  a  married  woman,  under  Coda 
Al».  187t),  is  2707,  2708,  to  cfmvej,  by  Joint  deed 
of  herself  tud  her  hasbaad,har  separate  interests 
in  realty,  implies  a  power  to  arrange  for  the  se- 
oority  of  the  porohase  money;  and  where  one,  up- 
on the  sale  of  land,  and  onaer  an  express  agree- 
ment, [>ermitted  her  vendee  to  obtain  a  first  mort- 
gage loan,  a  portion  of  which  was  paid  her  as  a 
firat  inrtallment,  and  to  secure  the  purchase  mon- 
4y  took  a  second  mortgasfe,  she  wiu  be  estopped 
to  deny  a  waiver  of  her  lien,  and  to  enforce  it  at 
■gainst  the  first  mortgagee,  who  loaned  the  mon- 
ey on  the  faith  of  her  agreement. 

Appeal  from  chancery  cunrt,  Lowndes 
county ;  JoBM  A.  Fobtbb,  Chancellor. 

Bill  to  have  a  vendnr'a  Hen  enforced  In 
favor  of  the  complainant,  and  declared 
pupertor  to  the  mortsrage  fclven  by  the  de- 
fendant Wilder  to  the  Ainerican  Freehold 
Land  Mortgage  Company  of  London. 
The  facts  are  sufficiently  set  forth  In  the 
opinion.  Upon  final  hearioK  the  chancel- 
lor refused  the  relief  prayed,  and  decreed 
her  lien  to  be  subordinate  to  the  raort- 
ffSfce.  The  complainant  appeals. 

CVementoif'Breiver.for  appellant.  Webb 
/t-  TiUmnn,  tor  respondent. 

SoMBHTiLLE,  J.  The  Controlling  qae»- 
tlon  in  tbis  case  Involves  the  doctrine  of 
eqnitable  estoppel,  or  estoppel  in  paia,  in 
Ite  application  to  a  married  woman, 
where  she  appears  as  a  complainant  In  a 
court  of  equity,  seeking  affirmatively  to 
enforce  a  tight  Inconsistent  with  her  pre- 
Tlons  conduct,  upon  which  one  oT  the  de- 
fendants in  the  suit  has  relied  and  acted. 
The  subject  Is  one  In  regard  to  whicb  there 
is  no  little  conflict  of  authority,  and  the 
magnitude  of  Its  Importance  grows  with 
tiie  changed  policy  of  modern  leslBlation, 
removing  to  a  great  extent  the  iron-dad 
dlsabllltiee  of  married  women  imposed  by 
the  rules  of  the  common  law. 

The  specific  question  here  Involved  Is 
whether  a  married  woman  Is  estopped  to 
enforce  a  vendor's  lien  on  land  sold  and 
conveyed  by  Joint  deed  of  herself  and  hus- 
band, in  due  form,  prior  to  the  Code  of 
1886,  when  she  and  her  husband  were  active 
In  making  the  sale,  and  by  their  declara- 
tions and  conduct  induced  a  third  person 
to  advance  to  her  vendee  a  part  of  the 
purchase  money,  with  the  understanding 
that  her  lien  should  be  waived  In  favor  of 
such  person.  In  other  words,  If  she  agrees 
to  have  secured  the  unpaid  installment  of 
her  purchase  money  on  the  land  by  a  sec- 
ond mortgage,  subordinate  to  a  first 
mortgage  of  a  third  person,  who,  on  the 
faith  of  such  superior  security,  advances 
the  money  to  her  vendee  to  enable  bim  to 
pay  the  first  installment  to  her,  can  she 
afterwards  repudiate  this  waiver  of  her 
vendor's  lien,  and  enforce  it  as  a  prior  Hen 
OTer  this  other  Incumbrance,  the  sujKrlor^ 


ity  of  which  she  had  admitted,  and  on  the 
faith  of  which  admission  she  procured  the 
money?  We  may  add  that  the  transac- 
tion Isconceded  to  be  governed  by  the  law 
as  it  existed  under  the  Code  of  1S76.  This 
court  has  uniformly  held  that  the  doctrine 
of  estoppel  in  puts,  by  conduct  or  admls- 
Biona,  cannot,  when  unaccompanied  by 
fraud,  be  invoked  against  married  women, 
so  as  to  preclude  them  from  denying  the 
validity  of  conveyances  of  their  statutory 
separate  estates  which  do  not  conform  to 
the  requirements  of  the  statute  governing 
the  mode  of  Its  alienation.  This  prescribed 
mode,  under  the  Code  of  1876,  was  by  the 

ioint  deed  of  husband  and  wife,  attested 
ly  twowltneeece,  or  acknowledged  in  due 
form.  Code  1876,  SS  2707,  270S.  The  rea- 
son upon  which  these  decisions  rest  Is  that 
the  statute  prescribes  and  restricts  the 
mode  of  alienation  by  married  women  of 
their  separate  estates;  and  to  allow  title 
to  be  conferred  by  equitable  estoppel 
would  introduce  a  new  mode  of  aliena- 
tion, different  from  that  thus  prescribed, 
and  would  result  In  saiwtlonlng  Indirectly 
the  conveyance  by  ibmea  covert  of  their 
property,  when  they  were  prohibited  by 
statute  from  doing  directly  the  same  act 
In  the  mode  attempted.  Canty  v.  Sander- 
ford,  37  Ala.  91;  Alexander  v.  Saulsbary, 
Id.  876;  Drake  v.  Qlover,  80  Ala.  390;  Har- 
den V.Darwin,  77  Ala.  472;  Scott  v.  Bat- 
tle. 86  K.  G.  184.  So  It  has  been  held  In  a 
former  decision  of  this  court  that,  where  a 
hnsband  and  wife  conveyed  lauds,  with 
covenant  of  warranty,  to  which  they  had 
no  title,  the  wife  wonld  not  be  estopped 
from  setting  up  against  the  grantee  a  title 
to  such  land  afterwards  acquired  by  her. 
Gonzales  v.  Uukll,  49  Ala.  260.  The  act  of 
warranty,  being  purely  contractual,  could 
not  operate  by  way  of  estoppel,  because  a 
married  woman  then  labored  under  a  le- 
gal disability  to  make  such  a  covenant. 
But  there  are  decisions  of  other  courts  op- 
posed to  this  view.  Nash  v.  Spoflord,  10 
Mete.  192. 

In  the  case  of  Drake  v.  Glorer,  supra, 
where  the  property  of  the  wife  was  held 
not  to  be  governed  as  to  its  mode  of  trans- 
fer by  the  statute,  because  It  was  not  her 
statutory  separate  estate,  and  might, 
therefore,  be  conveyed  otherwise  than  by 
the  Joint  deed  of  the  husband  and  wife,  It 
WCU9  held  that  the  fraudulent  silence  of  the 
wife  when  her  personal  property  was  sold 
in  her  presence  by  her  husband  would 
estop  her  from  afterwards  repudiating  the 
sale.  Buther  mere  silence,  unaccompanied 
by  fraud,  would  have  no  such  effect. 

In  Strong  v.  Waddell,  66  Ala.  471,  a  mar^ 
ried  woman  who  had  purchased  land,  and 
executed.  Jointly  with  her  husband,  a 
mortgage  as  security  tor  the  payment  of 
the  purchase  money,  was  held  to  be 
estopped  from  denying  the  title  of  her 
vendor,  or  to  interpose  her  coverture  in 
bar  of  the  foreclosure  of  the  mortgage. 
The  practical  effect  of  such  a  transaction 
Is  that  the  vendee  takes  the  property  bur- 
dened with  the  mortgage,  being  an  estate 
on  condition,  to  become  absolute  only  on 
the  payment  of  the  purchase  money. 
Marks  V.  Cowles.  53  Ala.  499.  The  estop- 
pel is  against  claiming  the  estate,  and  re* 
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goillatliiK  the  Ineambranee  by  which  It  la 
ardened.  , 

In  McCaa  v.  woolf,  42  Ala.  889,  the  doc- 
trine of  equitable  estoppel  was  applied  to 
a  married  woman  so  as  to  preclude  ber 
from  asserting  title  to  certain  personal 
property  which  the  husband,  undw  the 
rules  of  the  common  law,  had  reduced  to 
poHHesBlun  and  suffered  to  be  sold,  and 
whkh  she,  after  his  death,  claimed  by  right 
of  survivorship. 

Mr.  Blf^etow,  in  his  work  on  Estoppel, 
(pase  490,)  asserts  that  the  weight  of  rea^ 
son  and  authority  confines  the  doctrine, 
when  applied  to  married  women,  to  caaea 
of  "pore  tort, "and  excludes  from  ita  oper- 
ation all  cases  where  the  "action  sounds 
in  contract. " 

Mr.  Fomeroy,  after  calling  attention  to 
the  conflict  of  authority  on  this  subject, 
observes:  "The  tendency  of  modem  aa- 
thority,  however,  Is  strongly  towards  the 
enforcement  of  the  estoppel  against  mar- 
ried women  as  against  persons  aai  Jitria, 
with  little  or  no  llniltatlon  on  account  of 
their  disability.  This  is  plainly  so  In 
states  where  the  legislation  has  freed  their 
property  from  all  Interest  or  control  of 
their  hasbaiids,  and  has  clothed  them 
with  partial  or  complete  capacity  to  deal 
with  It  as  though  they  were  single.  Bren 
Independently  of  this  legislation,  there  la 
a  decided  preponderance  of  anthority  ana- 
tainlng  the  estoppel  against  her,  ettber 
when  she  Is  attempting  to  enforce  an  al- 
leged right  or  maintain  a  defense.**  And 
he  adds:  "There  are.  however,  decisions 
which  hold,  in  effect,  that,  since  a  married 
woman  cannot  be  directly  bound  by  her 
contracts  or  conv^ancea,  even  when  an- 
companied  with  fraud,  so  she  cannot  be 
Indirectly  bnund  through  means  of  an 
estoppel ;  and  the  operation  of  the  estop- 
I>el  against  her  must  be  confined  to  cases 
where  she  Is  attempting  affirmatively  to 
enforce  a  right  Inconsiatentwith  herprevl- 
ons  conduct,  upon  which  the  other  party 
has  relied.  These  declaions  seem  to  be  in 
opposition  to  the  general  current  of  au- 
thority. *  S  Pom.  Eq.  Juf.  S  814,  and  eases 
cit^  In  note. 

There  are  many  cases,  both  English  and 
American,  which  support  this  view  of  the 
law.  Boyd  v.  Turpln,  94  N.  C.137;  Hodge 
T.  Powell,  96  N.  C.  64,  2  S.  E.  Rep.  1K2; 
Shivers  V.  Simmons,  SH  Amer.  Kep.  872, 
and  note,  874-877 ;  Bradley  v.  Snyder,  68 
Amer.  Dec.  564,  note,  569;  Lowell  v.  Dan- 
iels, 61  Amer.  Dec.  448,  note.  458;  Nash  v. 
Spnffoid,  43  Amer.  Dec.  425,  note,  426;  Bee- 
son  v.  Eveland,  26  N.  J.  Eq.  471 ;  Connolly 
V.  Braiistler,  8  Bush,  702;  1  Story.  Eq. 
Jur.  §  3Si5 ;  Kelly,  Cont.  c.  «,  S  4;  3  Pom.  Eq. 
Jur.  §  814,  and  cases  cited. 

A  vendor's  lien  torunpald  purcfaasemon- 
ey  is  not  such  an  Interest  in  land  as  to  re- 
quire an  InHtmment  in  writing  In  order  to 
waive  or  alienate  It.  It  Is  a  mere  Incident 
of  the  contract  of  sale  impllfid  by  law, 
and  it  may  be  waived  or  abandoned  by 
any  suitable  act  or  oral  declaration  show- 
ing an  intention  to  do  so  on  the  part  of 
one  competent  to  contract.  Woodall  t, 
Kelly,  85  Ala.  96H,  6  South.  Kep.  164;  Bam- 
affe  V.  Towlea,  85  Ala.  oSii,  5  South.  Rep. 
843. 


A  married  woman,  as  we  haT«  said, 

was  at  the  time  of  this  transaction  in- 
vested with  the  power,  under  the  laws  ol 
Alabama,  to  sell  and  convey  her  separate 
estate  by  the  Joint  deed  of  herself  &nd  buh 
band,  duly  attested  or  acknowledged. 
Code  1876,  SS  2707,  2708.  It  Is  Justly  argued 
that  this  power  to  sell  embraces  the  pow- 
er to  sell  for  cash  or  on  credit,  or  partly 
for  both  cash  and  credit.  It  Includes  the 
authority  to  retain  tfaejegal  title  as  se- 
curity lor  the  payment  of  the  purchase 
money,  or  to  convey  the  legal  title  and 
take  in  return  a  mortgage  from  the  ven- 
dee to  secure  it,  or  to  take  personal  secu- 
rity  on  the  notes  for  the  purcbaae  money. 
In  other  words,  she  may  sell,  and  fix  the 
terms  of  sale,  according  to  any  of  the 
modes  sanctioned  by  common  usage.  It 
is  our  Judgment  that  she  may,  as  an  inci- 
dent to  this  right  to  sell,  waive  ber  right 
to  enforce  hw  vaidor*a  Uen,  U  not  br  mere 
oral  agreement,  at  least  by  conduct, 
which  would  preclude  her  from  subse- 
quently aseertlns  such  Uen  upon  the  prin- 
ciple of  equitable  estoppel.  If  she  could 
be  estopped  in  no  lastance,  the  morality 
ol  the  law  would  be  placed  upon  a  very 
low  plane,  and  the  disability  ol  coverture. 
Instead  of  being,  as  it  ought  to  be,  a  ahleid 
lor  her  protection  against  legal  wrong, 
would  become  a  cwora  ol  Injustice  for  the 
llcenae  ol  fraud.  While,  therefore,  a  mar- 
ried woman  may  not  always  be  estopped 
to  deny  her  capacity  to  contract,  especual- 
ly  BO  as  to  convey  her  property  In  a 
mode  prohibited  by  law,  she  may  be  es- 
topped by  any  positive  act  of  fraud,  as  a 
person  Bui  Juris  would  be.  Whether,  in 
any  case  not  Involving  a  transfer  of  UUe 
to  property  In  a  mode  prohibited  by  law, 
she  may  be  estopped  by  acts  a  pais, unac- 
companied bytrand  or  other  tort,  we  do 
not  now  decide. 

The  application  of  these  principles  to 
the  facts  of  this  case  do  not  seem  to  us  to 
be  attended  with  any  great  difficulty. 
The  complainant,  Mrs.  Savannah  Wilder, 
a  resident  of  Texas,  and  a  married  woman, 
agreed  to  sell  to  the  defendant  Sidney  B. 
Wilder,  her  brother-ln-luw,  certain  lands 
In  Liowndes  county,  Ala.  The  correspond- 
ence was  conducted  on  the  one  hand 
throuRh  the  complainant's  husband,  at 
Bartlett,  Tex. ;  but  she  asserts  in  her  tes- 
timony that  she  in  fact  supervlaed  this 
correspondence,  and  controlled  the  terms 
of  the  trade.  It  was  conducted  on  the 
otherthrough  thedefendant  Sidney  Wilder 
and  U.  C.  Semple,  E^q.,  practicing  attor- 
ney at  Montgomery,  Ala.,  who  acted  for 
the  complainant.  It  was  first  agreed  that 
the  vendee  should  pay  as  much  as  $4,000 
cash,  and  9500  on  credit,  for  the  land. 
The  deed  was  drawn  by  Semple,  sent  to 
Texas,  and,  being  executed  in  dne  form, 
sent  back  to  him  tor  delivery  on  compli- 
ance with  the  terms  of  sale.  The  consid- 
eration was  recited  in  the  deed,  but  was 
not  stated  to  have  been  paid.  The  vendee, 
Sidney  Wilder,  was  tn  obtain  the  money 
which  he  expected  to  pay  from  the  Ameri- 
can Freehold  Land  Mortgage  Company 
of  LfOndott,  which  had  an  agent  tn  Ala- 
bama, so  as  to  comply  with  the  law  as  to 
lordgn  corporations  doing  buslneasln  this 
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«tate.bat  did  all  bwlnme,  in  fact,  tbroo«h 
«o  agency  in  New  York.  To  eecore  the 
Auan  from  thla  company,  he  was  to  give 
a  first  mortsmee  on  the  I«td.  The  con- 
CMuiy  declined  to  advance  him  more  than 
93JiO0.  Of  thiB  sum.  he  needed  ail  but 
4^,0W>  to  carry  on  tils  farming  bUHineas, 
«nd  pay  other  expensui.  He  thereupon 
vropoeed,  through  Ueuiple,  to  modify  the 
Mntract  so  as  to  pay  Mrs.  Savannah 
WUder  only  $2,090  cash,  and  to  secure  the 
4iaiaaee  by  a  second  mortgage.  This  was 
«omBranicated  to  the  complainant  by  let- 
ter to  her  husbtand,  and  they  authorised 
the  delivery  of  tite  deed  an  these  terms,  tel- 
^raphlng  Bemple  to  that  effect.  The 
<leed  was  delivered  accordlUKlyf  a  second 
mortgage  being  talceo  tu  secore  the  de- 
feiTed  payments,  which  contained  the  re- 
cital that  It  was  to  be  subordinate  to  the 
mortgage  given  to  the  London  company. 
TMa  mortgaffe  was  ncelvefl  by  Semirte  as 
Abe  agent  of  the  complainant.  The  easli 
(layment  was  tranRmitted  to  her,  and  abe 
svcelved  It  with  a  Itnowledge  of  the  facts. 
W«  need  only  say  that  the  testimony  In 
the  case  -satlsfieB  us  that,  when  the  com- 
filainant  reeelTed  this  money,  she  either 
lEnew,  orwas  charged  with  notice  of,  the 
fact  that  her  vendor's  lien  was  abandoned 
by  the  talcing  ol  this  second  mortjca^B 
subordinate  to  that  of  the  American  Free- 
iiuld  I^aad  Mortgage  Company  of  Lrfm- 
<lan,  "Which  advaneed  the  money  on  the 
teith  of  the  assurance  tliat  Its  mortgage 
was  to  be  superior  to  hera.  The  deed  ea- 
«cuted  by  ite  complainant  and  her  hus- 
band to  Hldney  Wilder,  and  the  mortgage 
executed  by  the  latter  to  bis  vokdors,  re- 
«tttng  that  tt  is  subordinate  to  the  first 
mortgage  of  the  Loudon  company,  being 
contemporaneously  executed,  would  In 
equity  constttnte  but  one  trDansnctlon. 
"The  two  aie  read  together,  as  If  they 
vrere  but  parts  of  a  common  Instruioent. " 
liarfes  T.  Cowlee,  58  Ala.  602,  608,  supra. 

As  matter  of  contract,  ttierBforB.  the 
vendor's  lien  would  seem  to  be  waived. 
But.  apart  from  thin,  these  papers  contain 
within  themselves  a  positive  representa- 
tion that  the  Hen  Is  waived  by  the  declara- 
tion that  a  second  or  subordinate  mort- 
gage was  taken  to -secure  the  unpaid  pur- 
chase money.  The  complainant,  as  we 
have  said,  had  notice  of  this  (act,  smd  an- 
thorlxed  the  transaction  in  order  to  In- 
duce the  London  corporation  to  adranee 
the  money,  which  was  to  come  to  her 
tiirough  her  vendee,  Bldney  Wilder.  TIm 
company  did  act  on  It,  and  was  drawn  in 
to  lend  th<rir  money  on  the  faith  of  its 
truth.  To  allow  the  complainant  now  to 
tepadlato  the  transaetlon,  by  gainaayliw 
tbe  truth  of  tlie  fact  that  such  Hen  bad 
bcoi  waived,  as  the  papers  in  question  im- 
port, would  be  a  fraud  on  this  corpora- 
tion which  equity  and  good  consolence 
ougbt  not  to  permit.  In  our  opinion  a 
court  of  equity  ought  to  prevent  the  com- 
plainant from  affirmatively  asserting  the 
alleged  priori^  of  tlds  lien,  as-she  now  at- 
tampts  to  do.  In  contravention  of  her  con- 
doct,  upon  which  the  defendant  company 
has  relied,  and  been  Induced  to  act.  2 
Pom.  Eq.  Jur.  $5  814,  815;  Bradstivwt  v. 
Oarke,  12  Wend.  602. 

Tha  daeree  of  the  choac^or  sobordi- 
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nates  her  Hen  for  tlie  purchase  money  to 
the  first  mortgage  of  the  deiendant  cor^ 
poratltm.  There  is  no  error  hi  this  decree 
of  which  she  can  take  advantage  on  this 
appeal,  and  the  decree  Is  accoralagly  af- 
firmed. 

BOBEBTSON  et  a/.  T.  DUWIEN. 
(Suiwane  Court  qf  Alabama.  Hiv  8,  ISSOl) 
Tr&uduukt  Coimxj«cs— Fobsbhior. 
Wbere  one  of  two  Joint  owners  of  lands 
conveyB  his  iDterest  t^erelD  to  faia  wife  s  mouth 
before,  bat  retains  the  deed  in  hia  poaseasiw, 
without  recordlniE  It,  until  nearly  a  year  after  a 
judsrment  la  rendered  afralnst  him  ana  hia  framer 
Joint  owner,  and  it  does  not  appear  that  either  of 
the  parties  to  the  deed  were  in  possession,  or  as- 
serted  s  rigtit  thereto,  ontll  seren  montha  alter 
judgment  was  randend,  audi  deed  Is  void  ss 
Sfunat  the  Judgment  plidntiffi 

Appeal  from  circuit  conrt,  Montgomeiy 
county;  JoBX  P.  Hubbard,  Judge. 

Action  to  recover  tbe  possession  of  a 
certain  tract  of  land.  The  plaintiff  bases 
her  claim  upon  a  eherlfi's  deed.  On  June 
16,  1887,  she  recovered  Judgment  against 
the  defendants,  W.  J.  Robertson  and 
Charles  E.  Robertson,  upon  which  an 
ezrautlon  issued;  and  on  September  17, 
1888,  the  sherin  sold  the  lands  in  contro- 
versy and  the  plaintiff  became  the  pur- 
chaser, and  received  a  deed.  W.  J.Sobert- 
Bon  was  in  possession  of  the  said  land  at 
the  time  of  the  recovery  of  the  Judgment; 
he  and  G.  E.  Robertson  having  Inherited 
the  land  from  their  mother.  Immediately 
after  the  will  of  their  mother  was  probat- 
ed, Charles  E.  Robertson  conveyed  the 
lands  in  controversy  to  his  wife  by  deed 
bearing  date  April  IS,  18K7.  This  convey- 
ance was  not  recorded,  but  was  kept  In 
the  poRflesHlon  of  the  said  C.  E.  Robertson 
until  May  5. 1888,  when  Itwas  filed  for  rec- 
ord, and  was  recorded.  Upon  the  evi- 
dence as  adduced  on  the  trial,  the  court 
charged  the  Jury,  at  the  request  of  the 
plaintiff,  in  writing,  that.  If  they  beHerad 
the  evidence,  th^  must  find  for  the  plain- 
tiff. The  defendants  excepted  to  the  giv- 
ing of  this  charge,  and  to  tlie  court's  refus- 
ing to  give  a  general  affirmative  charge 
for  themeelvee.  There  was  Judgment  for 
tbe  plaintiff,  and  the  defendants  appeal, 
and  assign  the  ruling  of  tbe  court  la 
giving  tbe  charge,  and  r^uslnsr  the  chargs 
asked,  as  error. 

Moon  A  Fhile^,  for  app«llantB.  Orares 
Jt  Blakeir,  tor  respondent. 

Btonk,  C.  J.  When  Ura.  Durden  rueov- 
ered  hw  Jadgment  a^lnst  William  J .  Rot^ 
ertsoa  and  Charles  &.  RohsFteoo.  Jane  16, 
1887,  WUIIam  J.  was  in  possession  of  tha 
land  tai  controversy.  It  was  not  shown 
that  Charles  E.  evu*  was  In  possession,  or 
that  any  actual  control  over  tbe  land  bad 
tieen  asserted  tor,  or  in  the  name  of,  Mrs. 
Cloe  L.  Robertaun,  until  the  lease  to  Yar- 
ner  was  executed,  January  17, 1888,  seven 
months  after  Mr8.I>urden's  Judgment  was 
recoTwed.  There  IsnotiUiig  decided  in  tin 
ceae  of  Bmnaon  t.  Krooka.  68  Ala.  246, 
which  ean  benefit  Mrs.  Cloe  Robertson  la 
this  salt.  The  appenant,  Mrs.  doe  L.  Rob- 
ertson, derived  all  the  title  she  has  to  the 
lands  In  controversy  under  tbe  deed  of  her 
hosbaad,  GbarlM       dated  ApvU  16, 1887. 
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It  la  not,  and  cannot  be,  dented  tbat 
Charles  E.  had  become  the  owner  of  the 
land  nnder  the  wlU  of  blB  mother.  Being 
Its  owner,  the  land  was  liable  to  Mm.  Dur- 
den'Bjudgment,nQle88  the  title  had  passed 
out  of  him  before  ber  Hen  attached.  The 
deed  of  appellant,  not  being  recorded  nor 
filed  fur  record  until  May  ES,  18S8,  was  in- 
operative, and  coustructivety  fraudulent, 
as  against  Mrs.  Durden's  Judgment, recov- 
ered more  than  10  months  before.  Wood 
T.  Lake,  62  Ala.  488;  Watt  t.  Parsons,  78 
Ala.  202;  TntwUerv.Monl^omeiTiId.  388. 
Affirmed. 


HOLL&ND  T.  BEROAN. 

(Suprem*  Court  of  Alabama.  May  6,  ISOa) 
AcmoN  ON  Note— Harmt.mb  Bbbob. 
In  an  action  on  a  note  dated  In  another 
state,  and  oontaioioR  a  waiver  of  exemptiona,  de- 
fendant contended  that  the  waiver  referred  only 
to  the  laws  of  such  state.  Held,  that  the  ezoln- 
■lon  of  evidenoe  ofEerect  defenoantto  sbowthat 
the  note  was  ezecnted  and  delivned  at  the  place 
of  Itsd^  and  tbat  he  was  then  llTlngiu  the  state 
irtura  suit  was  brought,  U  error,  was  harmless. 

Appeal  from  circuit  court,  Lee  county; 
J.  R.  DoWDBLL,  Judge. 

This  was  a  suit  brought  by  the  appel- 
lee against  the  appellant,  and  was  found- 
ed on  a  promissory  note  wfatch  was  made 
by  the  defendant  In  Columbus,  Ga.,  and 
made  payable  to  the  plaintiff.  The  point 
excepted  to,  and  the  point  raised ,  are  snffl- 
clently  set  out  in  the  opinion.  There  was 
Indgment  for  the  plaintiff,  and  the  defend- 
ant appealed,  assigning  the  rulins  on  the 
evidence  as  error. 

J.  J.  Abenromble,  for  app^ant. 

SoMERViLLB,  J.  The  language  of  the 
note  sued  on,  so  far  as  It  relates  to  the 
Iralver  of  exemptions,  reads  as  follows: 
"I  hereby,  for  myself  and  family, expressly 
waive  all  bommtead  rights  and  exemp- 
tions which  by  the  laws,  state  and  feder- 
al, are  allowed  to  me  and  my  family  in 
any  of  said  described  property,  and  all 
other  property,  real  or  personal,  which  I 
now  own,  or  may  hereafter  own  or  ac- 
quire, until  this  debt  Is  fully  paid, "  The 
mstrgment  also  contains  an  additional 
clause  waiving  exemption  of  wages  from 

Samisbment.  Thecourt  entered  Judgment 
eclarlng  the  waiver  operative  against 
all  personal  property  of  the  defendant. 
Code  1886,  S  2570;  Terrell  v.  Burst, 76  Ala. 
688;  Wagnon  v.  Keenan,  77  Ala.  619. 

It  is  contended  by  appellant  that, 
as  the  note  was  executed  in  the  state  of 
Georgia,  the  waiverof  exemptions  must  be 
construed  to  have  reference  -only  to  the 
laws  of  that  state,  and  not  to  the  laws  of 
Alabama.  If  we  felt  authorized  to  decide 
this  point,  we  are  inclined  to  the  view 
that  the  waiver  would  be  good  against 
any  claim  of  exemption  to  personalty  In 
any  state  of  the  Union  where  the  debt- 
or might  reside,  and  be  sned.  But  the  rec- 
ord does  not  necessarily  raise  this  precise 
question.  The  only  error  assigned  Is  a 
single  one,  based  on  the  exclusiuu  of  cer- 
tain evidence  offered  by  the  defendant,  by 
which  he  proposed  to  prove  that  the  note 
was  signed  and  delivered  In  Columbus, 
Oa.,  and  that  the  defendant  then,  and  on 


the  day  of  the  trial,  lived  In  Lee  county. 
Ala.  The  exclusion  of  this  evidence  was  of 
no  possible  iBjory  to  the  defoadant.  The 
note,  being  dated  in  Golambns,  Oa.,  wax 
presumptively  signed  and  d^lvered  there, 
without  any  extrinsic  proof  of  this  fact; 
cmd  the  fact  of  the  defendant's  residence 
in  Alabama  tended,  rather  than  other- 
wise, to  corroborate  the  view  of  the  trial 
court  that  the  waiver  of  exemptions  re- 
ferred to  the  laws  of  Alabama.— the  forom 
of  his  residence, — where  he  was  liable  to 
be  sued,  and  where  the  claim  of  exemption 
would  propably  arise  and  be  litigated. 
The  ruling  of  the  conrt  on  this  point, 
therefore,  If  error,  was  error  wlthoat  Inja- 
ry  to  the  appellant. 
AlUnned. 

BAtCall  v.  Mash  et  at 
(Supreme  Court  qf  A.laJbama.  ID^  6;  UQIL) 

MOBTOA.OSB — SaU  mmBBFOWHR— DiBATTiaiUVaE. 

A  sale  of  land  under  a  power  contained  In  « 
niflrtgaBe,  at  which  the  mortgagee  himself  be- 
oomes  uie  porohase^  is  not  void  as  to  the  moct- 
mgor,  bat  rally  voidable;  and,  until  the  latter 
dtaafihrms  the  sale^  he  has  no  Intarest  la  the  land 
whioh  he  can  ooovQy. 

Appeal  from  chancery  conrt,  Batlu-coazi- 
ty;  JOHN  A.  FoBTBB,  Judge. 

The  bill  In  this  case  was  filed  by  the  ap- 
pellant against  the  appellees,  and  sought 
to  have  a  sale  under  a  power  contained  in 
a  mortgage  vacated  and  set  aside,  and 
the  appellant  be  let  to  redeem.  The  facts 
as  averred  in  the  bill,  and  shown  in  the 
record,  aresufflclentlyset  forth  in  theopin- 
lon.  Upon  final  hearing  upon  the  plead- 
ings and  proof,  the  chancellor  sustained 
the  demurrers  to  the  bill,  and,  granting 
the  motion  of  respondents,  dismissed  the 
bill  for  want  of  equity.  This  decree  is 
now  appealed  from,  and  the  Mune  la  as- 
signed as  error. 

Rich&rdBon  &  Stefner,  for  apellantb  Ed, 
Crcoaba  w,  Gamble  &  Powell,  and  StalUng 
&  WllkinBon,  for  appellees. 

Clopton,  J.  While  theequltyot  redemp- 
tion constitutes  the  beneficial  estateof  the 
mortgagor  in  the  land  subject  to  the  in- 
cumbrance, and,  being  regarded  a  valu- 
able right  and  proper^,  may  be  conveyed 
in  the  same  manner  as  the  land  itself, 
clothing  the  grantee  with  the  right  to  dl^ 
charge  the  incumbrance,  so  that  the  es- 
tate may  be  rendered  valuable  and  bene- 
ficial, In  order  to  be  the  proper  subject  of 
conveyance,  it  must  be  a  subsisting  estate 
and  interest,  and  the  right  of  redemption 
must  be  exercised  while  the  the  mortage 
Is  redeemable,  before  a  foreclosure  by  de- 
cree of  the  conrt,  or  by  sale  under  power 
contained  therein.  A  sennlng,  but  not 
real,  exception  to  this  general  rule  is  where 
the  mortgagee  purchases  at  his  own  sale 
without  the  consent  of  the  mortgagor. 
In  such  case  the  mortgagor,  or  persons 
claiming  under  him  In  privity  of  title,  may 
disaffirm  the  sale  and  redeem ;  the  Section 
to  do  so  being  seasonably  expressed. 
Thomas  v.  Jones, 84  Ala.  S02.4  South.  Rep. 
270;  Downs  v.  Hopkins,  65  Ala.  606. 

Under  a  power  off  sale  contained  in  a 
mortgage  executed  by  S.  P.  McCall  In  May. 
18S6,  to  Nathan  Mash,  the-mortcaKe*  sold 
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the  lands  conveyed  thereby,  and  became 
the  puchaiier  at  the  sale.  After  the  sale, 
and  without  taklnfir  any  steps  to  dlsafflrm 
It.  the  mortgaffor  sold  and  conveyed  the 
lands  to  appellant,  who  thereupon  filed 
the  Ull  to  vacate  the  sale,  and  to  be  let  In 
to  redeem,  and  for  an  account  of  the  rents 
and  profits.  In  the  absence  of  fraud,  a 
foreclosure  by  a  snleunderpowerconferred 
by  the  niort(2;age  as  effectually  cuts  oft  the 
equity  of  redemption  as  a  decree  ot  strict 
foreclosure  In  a  court  of  equity  would  do. 
Childress  v.Monette,  54  Ala.  317.  Ifamort- 

f;agee  puchasea  at  bis  own  sale,  It  Is  blnd- 
ag  on  him ;  and  hto  only  right  or  remedy 
Is  to  apply  In  eqnity.  If  the  mortgagor 
does  not  come  In  to  avoid  It,  to  clear  his 
title  of  doubt  and  uncertainty  by  a  con- 
flrmatlon  of  the  sale,  or  a  resale  under  a 
decree  of  the  court,  as  may  appear  equi- 
table. The  mortgagee  acquires  the  bene- 
ficial Interest  of  the  mortgagor,  subject  to 
be  defeated  by  his  election  to  avoid  the 
sale,  expressed  In  a  proper  proceeding, 
and  In  due  time.  As  tothemortgagor.the 
sale  Is  not  absolutely  void,  but  merely 
voidable,  and  Is  valid  for  all  the  purposes 
Intended  until  the  mortgagor,  or  some 
one  claiming  under  him,  whose  existing 
rlffhts  arelnfnrioaaly  affected  thereby,  does 
some  net  legally  snflSdent  to  render  It 
void.  So  long  as  there  Is  no  disaffirmance, 
the  equity  ot  redemption  Is  as  effectually 
cut  off  as  if  a  stranger  were  the  purchaser. 
If  no  proceedings  are  taken  by  the  mort- 
gagor, or  any  one  claiming  under  him,  to 
become  reinvested  with  his  equity  of  re- 
demption, and  to  restore  It  to  Its  original 
atHtua,  within  a  seasonable  time,  no  fur- 
ther act  Is  r<M]uIred  to  give  validity  to  the 
sale.  It  has  full  force  and  effect  from  the 
time  when  made,  and  establishes  all  the 
rights  Incident  to  a  valid  foreclosure.  The 
equity  of  redemption  being  cut  off  some 
proceeding  to  which  the  mortgagee  Is  a 
party  Is  essential  to  restore  It  to  the  state 
and  conditlun  in  which  It  was  prior  to  the 
sale.  Until  the  dlsaflarmance.  the  mort- 
gagor baa  no  subslstliig  estate  which  be 
can  convey.  There  remains  In  him  only  a 
naked  right  or  privilege  to  diaafflrm,  and 
become  reinvested  with  his  beneficial  In- 
terest, tor  the  purpose  ot  redemption. 

At  law  tbe  sale,  If  It  has  been  regular 
and  without  fraud,  Is  valid;  the  mort- 
gagee being  regarded  aa  clothed  with  the 
legal  estate.  The  sale  can  be  disaffirmed 
only  In  a  court  ot  equity.  That  which  re- 
mains In  the  mortgagor,  therefore,  lies  In 
action. — a  mere  right  to  sue.  A  right 
which  exists  only  In  action  Is  Incapable 
of  assignment  and  conveyance  so  as  to 
aothorise  the  assignee  to  sue  In  bis  own 
name.  Tbeeomplaraant  took  no  estate  In 
the  lands  by  the  coov«yanee  ol  tbe  mort- 
gagor, and  did  not  acquire  a  right  to  dts- 
afflrm  tbe  sale  In  order  to  redeem,  Bern- 
stein V.  Humea,  60  Ala.  682;  Crocker  t. 
Bellangee,  0  Wis.  646. 
Affirmed. 

MlLLSB  V.  SWAHN  Ot  St 

(AqiraiM  Oourt  4^  AUatmiia.  Vaif  %  UMK) 
Ou^m  nr  Am  or  Railroam. 
X^ands  granted  by  act  of  congress  to  ttie 
state  of  Alabama,  to  aid  in  the  constrootlon  of 


certain  railroads,  and  afterwards  ooaveysd  by  the 
state  to  defendant  railroad  company,  were  mort- 
gaged back  to  (he  state  by  an  instrument  oontaln- 
iog  a  provision,  authorized  to  be  inserted  by  Aot 
1868-70^  pp.  80-Oa,  that  defeudaot  should  have 
the  privilege  of  "aelUiig  aaid  lands,  or  any  part 
thereof,  la  aooordanoe  with  the  acta  of  congresa 
granting  the  same.  *  Held,  that  one  who  dwived 
title  to  a  portion  of  such  lands  from  a  eubsectuent 
sale  by  defeodaot,  made  in  direot  violatioa  of 
said  acta  of  congtesi,  took  suhjeot  to  the  Usn  of 
the  mortgage. 

Appeal  from  chancery  court,  Jettexson 
county;  Thomu  Cobbs,  Judge. 

The  bill  In  this  case  was  filed  by  the  ap- 
pellant, D.  B.  Miller,  against  the  appellees, 
and  sought  to  divest  the  legal  title  to  a 
tract  ot  land  out  of  tbe  appellees,  and  to 
enjoin  an  action  of  ejectment,  which  had 
been  instituted  to  recover  pooBessIoD  of 
said  land.  The  (acts  In  tbe  case  on  this 
appeal  are  the  same  as  thay  were  on  a  for- 
mer appeal,  and  aa  found  In  tbe  report  of 
the  case  In  82  Ala.  680, 1  South.  Rep.  65; 
and  refprence  Is  made  to  these  reports. 
On  the  reversal  of  the  decree  by  the  court* 
and  th  i  remandment  of  the  cause,  tbe 
complainant  amended  his  bill  by  alleg- 
ing that  the  Alabama  A.  Chattanooga 
Batlroad  Company  bad  completed  Its  road 
to  a  certain  point  In  Jefferson  connty, 
Ala.,  and  was  running  trains  thereon; 
that  a  contract  for  the  sate  of  said  land 
was  made  between  one  Bagley  and  the 
said  Alabama  &  Chattanooga  Railroad 
Company  In  accordance  with  the  act  of 
congress  granting  thesald  lands;  and  that 
tbe  said  contract  of  sale  bas  been  rati- 
fied and  confirmed  by  the  said  railroad 
company,  the  state  of  Alabama,  and  the 
appdlees  as  trustees,  and  ttiat  no  ac- 
tion bas  been  taken  by  the  United  States 
government  either  through  Its  legisla- 
tive body  orludlclary,  to  have  a  declara- 
tion of  forieiture  made.  And  the  com- 
plainant further  avers  by  amendment, 
that  tbe  said  Bagley,  before  hia  death,  had 
made  payments  to  the  said  Alabama  ft 
Chattanooga  Railroad  Company  on  his 
notes  for  the  purchase  money  of  tbe  said 
land,  and  that.  It  there  Is  anything  re- 
maining, the  complainant  Is  able  and  will- 
ing to  pay  whatever  maybe  ascertained 
to  be  due.  The  other  facts  not  mentioned 
here  are  sufficiently  set  forth  In  the  opin- 
ion of  this  court.  Upon  the  final  hearing 
upon  the  pleadings  and  proof,  the  chancel- 
lor held  that  there  was  nothing  In  the 
amended  bill  and  the  additional  testimony 
that  takes  the  case  out  from  under  tbe 
Influence  of  the  former  decision  of  tbls 
court,  as  found  In  82  Ala.  S80, 1  South,  Rep. 
65,  and  thereupon  decreed  that  the  com- 
plainant was  not  entitled  to  the  rdlef 
prayed  (or,  granted  the  motion  o(  defend- 
ants, and  dismissed  the  b411  for  want  of 
eqnity.  This  decree  Is  now  appealed  from, 
and  the  same  Is  bere  assigned  aa  error. 

W&tta  A  Sob,  tor  appellant.  Sam  F. 
Rice  and  John  PbetAB,  lor  appellees. 

SouKBviLLE,  J.  This  cass  has  once  be- 
fore been  decided  by  this  court,  at  a  (or- 
DiertOTm.  The  tectBo(  the  caae  remain  e^ 
sraitlally  nncbaiyeed.  The  chanc^or  now 
decides  that  there  Is  nothing  in  the  amend- 
ed bill,  or  In  the  additional  testimony, 
which  takea  the  case  out  of  ' 
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of  the  {omwr  dedeton,  as  It  appears  re- 
ported under  the  title  of  Swann  t.  MtDer, 

82  Ala.  530,  1  South.  Rep.  65.  The  de- 
cree might  well  be  affirmed  upon  the  au- 
thority of  that  case.  The  printed  argn- 
mentSled  In  the  caae  by  the  ablecouneet  of 
the  appelant,  and  hla  oral  argument  at 
the  bar,  are  but  reproductloiia  of  the  oue 
filed  on  hlB  application  for  a  rehearing  on 
the  former  appeal.  This  argument  was 
then  considered  by  us,  and  we  saw  noth- 
ing in  It  which,  in  our  Judgment,  required 
us  to  modify  or  recant  the  opinion  then 
announced.  In  view  of  the  Importance  of 
the  qumtlons  raised,  and  the  magnitude 
of  the  Interests  involved,  however,  we 
hare  held  the  cause  op  tor  further  exam- 
ination, In  the  light  of  one  or  more  recent 
declBlons  of  the  supreme  court  of  the  Unit- 
ed Stateswhlcb  areasserted  tobearon  the 
subject  In  dispute. 

The  contest  ot  title  Is  between  Swann 
and  Billupe,  on  the  one  hand,  who  derive 
their  Interest  In  the  land  from  the- state, 
and  Miller,  on  the  other,  who  claims 
tlirongb  one  Bagley  under  the  Alabama 
ft  Chattanooga  Railroad  Company.  The 
common  source  of  title  Is  admitted  to  be 
the  state;  the  lands  In  controversy  b»- 
log  a  portion  of  those  granted  to  the  state 
of  Alabama  by  the  act  ot  congress  ap- 
proved Junes,  1866.  (11  U.  S.  St.  at  Large, 
pp.  17,18,)  to  aid  in  the  construction  of 
certain  railroads  In  thlsntate.  Thlsgrant 
was  renewed  and  extended  by  another  act 
of  congress,  approved  April  10, 1S69,  (10 
IT.  S.  St.  at  Large,  45,  46.) 

Much  time  and  space  maybe  saved  by 
disposing  ot  some  polncs  urged  In  the 
argument  of  appellant's  counsel,  as  to 
which  there  can  be  no  room  for  reasona- 
ble controversy. 

So  far  as  the  question  of  forf^ture  la 
concerned,  It  may  be  admitted  that  it  the 
railroad  company  bad  the  authority  to 
sell  the  lauds,  and  did  so,  prior  to  the 
legally  authorized  time,  the  condition  vio- 
lated would  be  a  condition  subsequent, 
and  no  one  could  take  advantage  of  the 
violation  of  a  condition  sul>sequent  except 
the  United  States  government.  The  rule 
Is  unquestionable  that  ordinarily  no  one 
but  the  grantor,  or  his  heirs  or  successors, 
can  set  up  a  failure  to  perform  a  condition 
subsequent. 

The  question  ot  forfeiture  does  not,  how- 
ever,  enter  the  case,  as  we  view  It.  It 
there  had  been  a  forfeiture  tor  violation  of 
a  condition  subsequent,  and  the  govern- 
ment had  claimed  the  benefit  of  It,  the  title 
ot  Swann  and  BHlnps  as  trustees,  as  well 
as  that  of  the  state,  under  which  they 
claimed,  would  also  be  divested.  The 
plaintiffs  in  ejectment  would  haveno  title; 
and  this  fact  would  of  itself  defeat  their 
action,  unless  the  defendants  were  es- 
topped to  deny  the  factby  reason  ot  claim- 
ing through  the  Alabama  &  Chattanooga 
Railroad  Company,  which  corporation 
held  under  the  state  by  grant, and  solemn- 
ly admitted  its  title  by  so  holding,  and 
executing  a  mortgage  back  to  the  stateon 
these  lands  to  secure  certain  bonds  loaned 
by  the  state,  to  expedite  the  construction 
of  the  road.  Acts  1869-70.  pp.  8B-02.  The 
basis  of  the  defense  to  the  bill,  which  seeks 
to  enjotai  the  ejectment  suit.  Is  that  the 


title  ot  the  idaUittlli  In  ejectment  1«  good, 
and  thwefore  there  necessarily  could  have 
been  no  forfeiture.  The  only  issue  Is 
whether  such  title  has  been  divested  by  a 
lawful  and  authorised  sale  by  the  railroad 
company  underthe  power  conferred  by  the 
state,  and  under  the  acta  of  congress  in 
question. 

It  has  oftm  been  held.  In  the  nomeroiu 
cases  of  this  class  which  have  come  before 
this  court  for  consideration,  as  follows: 
(1)  Thatthe  title  to  these  landswasrested 
by  congress  In  the  state,  as  trustee,  for 
the  purposes  mentioned.  (3)  That  the 
state  had  the  right  to  transfer  the  lends 
to  the  railroad  company,  subject  to  the 
restrfctlona  Imposed  by  the  acts  of  con- 
gress, which  made  the  grant,  and  that  the 
transfer  was  subject  to  these  restrictions 
on  the  grantee's  power  of  disposition. 
(3)  That  the  legal  title  to  the  lands  was 
to  remain  in  the  state  until  the  road  was 
completed,  which  event  occurred  on  May 
17,1871;  the  state  never  having  conveyed 
the  legal  title  up  to  this  time,  unless  to 
Swann  and  BlUups  as  tmstees  for  the 
creditors.  (4)  Thestate  had  no  authority 
to  sanction  any  sale  of  these  lands  except 
such  as  might bemade  in  substantial  com- 
pliance with  the  terms  imposed  by  con- 
gress, and  that  It  has  made  no  attempt  to 
do  so.  These  propositions  are  fully  sup- 
ported by  the  decisions  of  thin  court,  and 
by  those  ot  the  United  States  supreme 
court.  Swann  v.  Lindsay.  70  Ala.  607; 
Swann  v.  Larmore,  Id.  666;  Doe  v.  Laj^ 
more,  116  U.  S.  198,  6  Sup.  Ct.  Rep.  SG5; 
Standlfer  V.  Swann,  78  Ala.  88:  Ware  v. 
Swann. 79  Ala. 831;  Swann  v.Mlller,82Ala. 
530.1  South.  Rep.  66;  Swann  v.  Gaston.  87 
Ala.  668;  Doe  v.  Same,  6  South.  Rep.  386. 

The  Interest  in  the  lands  claimed  by  the 
railroad  company  was  derived  from  the 
state  through  the  Joint  resolution  of  the 
general  assembly,  approved  January  30, 
1868.  granting  tbem  to  certain  railroads, 
under  which  corporations  the  Alabama  & 
Chattanooga  road  claims  by  privity  of 
title.  Acta  1857-^,  p.  430;  Swann  v.  Lind- 
sey,  70  Ala.  507.  The  railroad  company, 
on  March  2,  WD,  mortgaged  these  lands 
back  to  the  state  under  the  authority  con- 
ferred by  the  act  of  the  Alabama  general 
assembly  approved  February  11,  1870. 
Acts  1869-70,  pp.  89-82.  The  sales  to  Bag- 
ley  were  made  after  the  execution  of  this 
mortKage,  and  Miller  claims  no  better  title 
than  Bagley  acquired.  Unless  the  lien  of 
the  mortgage  was  released,  it  is  manifest 
that  the  tlue  acquired  under  It  would  be 
superior  to  that  acquired  from  the  mort- 
gagor; or,  In  other  words,  that  Swann 
and  BlUup's  title  would  be  superior  to 
Millers'.   Wilson  v.  Boyce,  92  U.  U.  320. 

A  mortvBgor,  ordinarily,  has  no  power 
to  sell  the  mortgaged  property  free  of  the 
Incumbrance  created  by  the  mortgage. 
He  may  do  so,  however.  If  allowed  by  the 
contract  of  the  parties;  the  rights  no 
creditors  intervening.  Or  he  may  be  per- 
mitted to  do  so  by  express  l^slative  au- 
thority. Such  authority  is  clalmetl  in  this 
case.  The  act  of  February  11,  1870,  ex- 
pressly permits  a  reservation  to  be  made 
by  the  railroad  company  in  the  mortgage 
to  be  executed  to  the  state,  pi  ovidlng  that 
"the said  Alabama  ft  Chattanooga  Ball- 
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road  Company  shall  bave  the  privilege 
and  right  of  eelling  Bald  lande,  or  any  pa  rt 
thereof,  la  accordance  with  the  act  of  con- 
jgnea  granting  the  Bame."  Acts  186»-70, 
pp.  89,90,  §  1.  Thfcj  reservation  was  Incor- 
porated in  the  mortgaKs;  and  Its  con- 
Btruetion,  as  applied  to  the  facts  of  the 
case,  iB  the  controlling  question  for  ob 
to  decide.  The  power  retained  by  the 
mortgagor  was  nut  an  tmllmfted  power 
to  sell.  It  was  a  pol^'er  to  sell  only 
in  accordance  with  the  terms  and  con- 
ditions of  the  act  of  congress  making 
the  grant,  which,  we  have  said  In  a  for- 
mer decision  was  "a  law  as  well  as  a 
grant."  Tf  thene  terms  and  conditions 
were  followed,  then  the  Hem  of  the  mort- 
gage was,  by  agreement,  to  be  released. 
If  tliey  were  not  followed,  as  to  the  mode 
or  time  prescribed  or  otherwise,  then  the 
contract  of  the  parties  Is  that  the  Hen  of 
the  mortgage  was  to  remain  unaffected. 
t'ompHance  with  the  essential  require- 
ments of  the  act  of  congress  became  thus  a 

.condition  precedent  to  the  divestiture  of 
title  out  of  the  state  as  mortgagee.  This, 
wo  repeat,  was  the  express  contract  be- 
tween the  parties.  It  Is  snf&elently  shown 
in  the  former  opinion  lo  this  case  that  the 
attempt  to  sell  to  Bagley  was  In  direct 
violation  of  the  terms  of  the  la  w  of  con- 
grefls,  and  therefore,  necessarily,  also  In 
violation  of  the  agreement  of  the  parties 
to  the  mortgage,  which  was  based  on 
that  law.  82  Ala.  630,  1  South.  Rep.  6S. 
The  Hen  of  the  mortgage,  for  this  reason, 
remained  nndlschatiEed.  This  we  under- 
stand to  be  the  natural  and  Jnst  coostroc- 
tlon  of  the  mortgage  agreement,  and  of 
the  act  of  the  Alabama  general  assembly 
approved  February,  1870,  above  cited. 
The  case  of  Railway  Co.  v.  McGee,  115  U. 
8.  469,  6  Sap.  Ct.  Rep.  123,  is  not,  in  our 
opinion,  In  conflict  with  the  conclusion 
reoched  in  this  case.  The  qaestlon  there 
dlBcuBsed  involved  the  coniitmction  of  no 
mortgage,  or  other  contract  between  the 
state  and  the  railroad  to  which  the  grant 
was  made,  analogous  to  the  one  here  con- 
strued, which  governs  the  relative  rights 
of  the  contracting  parties. 

The  act  of  congress  conferring  title  to 
these  lands,  moreover,  was  not  a  mere 
grant.  As  said  on  the  former  appeal  In 
this  case,  "It  was  a  law  as  well  as  a 
grant. "  8t  Ala.  540, 1  South.  Rep.  65.  Its 
policy  waB  to  prohibit  either  the  state  or 

-Its  grantees  from  seHIng  any  of  these  lands 
except  Inthemode  and  at  tlietiine  author- 
ised. Its  prohibition  was  against  such 
sales.  An  express  act  of  the  general  as- 
•embly  attempting  to  l^allse  these  sales 
would  haTe  been  void  for  repugnancy  to 
the  letter  and  policy  of  the  law.  An 
agreement  between  the  state  and  the  rail- 
road company  having  In  view  such  a  vio- 
lation of  the  congressional  statute  wonld 
have  been  equally  void.  Can  the  actual 
doing  of  the  Illegal  thing  he  less  iuTalid 
than  the  agreement  to  do  It,  or  than  a 
law  which  Is  ToId  because  It  porports  to 
anthorlie  It  to  be  done?  In  Fettle  v.  Pet- 
tit,  33  Ala.  288,  this  court  properly  held 
that  a  leaee  of  lands  belonging  to  an  In- 
dian reservation  under  a  treaty  with  the 
Chickasaw  nation  was  Illegal  and  void  be- 
cause in  violation  of  the  provisions  and 
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policy  of  the  treaty  of  1SS2;  and  it  was 
further  held  that  It  '*  was  Incapable  of  con- 
firmation, because  It  falls  within  the  In- 
fluence o(  the  general  rule  that  a  contract 
which  Is  void  either  by  a  positive  law,  or 
upon  prinelplea  of  pubMc  poHcy,  Is  deemed 
incapable  of  conflrmat  on."  Wehave  once 
before  so  declared  thb  law  of  this  caue, 
and  we  adhere  to  the  conclusion  reached. 
Swann  v.  Miller,  82  Ala.  530,  540,  1  South. 
Rep.  66;  BIsh.  Cont.  S§  542,  614.  620,  846  ;  3 
Pom.  Eq.  Jar.  5  964. 

There  is  another  \iew  of  this  question  of 
ratification.  No  one  could  ratify  the  sale 
In  qnestton,  except  the  state,  so  aB  to  dis- 
charge  the  Hen  of  its  mortgage.  This 
could  be  done  only  by  legislative  anthor- 
Ity.  Yan  Dyke  v.  State,  24  Ala.  81.  The 
laws  enacted  on  this  subject  protect  only 
the  titles  of  bona  flcfe purchasers,  and  Bag- 
ley  was  not  of  this  class.  Swann  v.  Miller, 
82  Ala.  530,  540, 1  Sooth.  Rep.  66.  The  re- 
ceipt of  the  purchase  money  for  the  lands 
by  the  ofilcere  of  the  railroad  company 
was  no  estoppel  to  preclude  the  rights  ot 
the  state. 

One  suggestion  more.  It  Is  argaed  that. 
Inasmuch  as  the  railroad  was  tally  com- 
pleted,, the  purposes  ot  the  act  of  congress 
have  been  carried  out,  and  this  confers  a 
strong  equity  on  the  purchaser  of  the  land, 
which  was  a  part  of  the  fund  Intended  for 
this  trnst.  It  may  be  answered  that  the 
eqnlty  of  the  state  Is  the  Btronger,  In  view 
of  the  fact  that  the  road  was  constructed 
with  her  bonds  advanced  to  the  company, 
tor  the  security  ot  which  the  very  mort- 
gage in  controversy  was  given. 

The  decree  of  the  chancellor  is  accord- 
ingly affirmed. 

WiNTEB  T.  MONTOOUBRT  QAS-LIQHT  Co. 

iSu^reme  Court  of  AUtbaima.  Hay  7, 18BQ.) 

OoBFtHunoira— Tuvana  or  Stock. 

A  bona  ftda  pnrehaver  of  oerttflcates  at 
•took,  upon  which  a  power  of  attorney,  authoris. 
log  their  txassfer  to  any  person.  Is  Indorsed  by  tlia 
person  in  whose  name  the  oertincates  were  issued, 
and  who  was  the  last  registered  stockholder, 
takes  them  relieved  of  a  trust  ezisUng  back  oi 
the  re^stry,  though  the  transfer  to  such  porohaMr 
Is  not  registered. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Abrinoton,  Judge. 

The  bill  In  this  case  was  filed  by  the  ap- 
pellee, the  Montgomery  Gas-Llght  Com- 
pany, and  prayed  to  havethedefendants, 
appellants  here.  Interplead  as  to  the  right- 
ful ownership  of  five  shares  of  stock  in 
said  company.  The  facts  upon  which  the 
claim  to  the  said  stock  was  based  are  suf- 
ficiently set  forth  In  the  opinion.  Upon 
the  final  hearing  by  the  chancellor,  on  the 
pleadings  and  proof,  he  decreed  that  the 
complainant,  Montgomery  Gas-Llght 
Company,  should  register  the  said  stock 
to  the  respondent,  A.  T.  London,  as  ad- 
ministrator of  the  estate  of  D.  S.  Schanck, 
deceased.  It  Is  from  this  decree  that  the 
present  appeal  is  prosecuted,  and  the  same 
is  here  assigned  as  error. 

Creo.  F.  Moore  and  John  Gtndrat  TF/nter, 
tor  appellants.  Tompkina,  London  A 
Troy  and  A.  B.  Wiley,  Tor  appellee. 

Clopton,  J.  The  u neon tro Verted  facta 
are:  That  on  March  SO,  1871^. them  stood 
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on  fhe  books  of  the  Montgomery  Oa8-Ll8:ht 
CompaDy,  a  corporation,  30  sharee  ol  Its 
capital  stock  In  the  name  of** J.  S.  Winter, 
trustee  for  Mary  E.  Winter."  On  that 
day  J.  8.  Winter,  trustee,  asslRoed  these 
80  sharoB  to  J.  Glndrat  Winter,  which 
transfer  was  registered  on  the  books  of 
the  cnmpanT.  On  August  21, 1871,  certifi- 
cates for  the  five  shares  In  controversy,  be- 
ing part  of  the  SO  shares,  were  Issued  by 
the  company  to  J.  Glndrat  Winter,  who, 
on  the  25th  day  of  the  same  month,  deliv- 
ered them  to  J.  S.  Winter,  Indorsing  on 
each  a  power  of  attorney,  anthorlxlng  him 
to  tranirfer,  set  over,  and  assign  on  the 
books  of  the  company  the  sharee  to  such 
person  or  persons,  and  tor  such  considera- 
tion, as  he  may  elect,  with  full  power  to 
appoint  one  or  more  persons  with  like 
powers  and  authority  to  make  and  effect 
the  transfer  of  the  shares.  On  August  26, 
1871,  J.  B.  Winter,  by  Instrument  In  writ- 
ing, assigned  and  transferred  the  certlfl- 
cates  of  shares,  with  all  dlTldendb,to  D.S. 
Schanck  to  secure  the  payment  of  three 
notes,  amounting  In  the  aggregate  to  fSOO, 
bis  IndlTldnal  debt,  with  Irrevocable  power 
of  attorney  to  Schanck  to  surrender  the 
stock  and  have  the  same  Issued  to  him  In 
his  own  name.  It  appearsfrom  the  plead- 
ings and  evldmce  that  the  stodi  woa  the 
statutory  separate  estate  of  Mrs.  Winter. 
It  Is  Insisted tbatthe  transferto  J.  Qlndrat 
Winter  Is  void,  for  the  reason  that  under 
the  statutes  then  In  force  no  valid  sale  or 
conveyance  of  the  separate  estate  of  a 
married  woman  could  be  made  other  than 
by  an  Instrument  in  writing,  executed  by 
ber  husband  and  herself  Jointly,  attested 
by  two  witnesses,  or  acknowledged,  aa 

JroTlded  by  law.  It  will  be  admitted  that 
.  S.  Winter,  holding  the  stock  as  trustee 
for  his  wlfe.and  as  ber  statutory  separate 
estate,  had  no  right  or  authority  to  sell 
and  transferor  to  pledge  it  for  his  Individ- 
ual debt;  also  that,  J.GlndratWlnterbav- 
Ing  notice  of  the  trust,  both  of  them  are 
responsible  to  the  cestui  que  traat  for  the 
anauthorised  use  and  disposition  of  the 
stock.  The  Insistence  of  counsel  would  be 
sustained  If  the  questloninvolTed  only  the 
validity  of  the  transfer  to  J.  Glndrut  Win- 
ter or  his  transferee  with  notice.  But  the 
question  presented  by  the  record  reaches 
beyond  this,  and  Is,  when  a  certificate  of 
stock  Is  accompanied  by  a  power  of  attor- 
ney Indorsed  thereon,  by  the  penion  In 
whose  name  It  is  issued,  authorizing  the 
attorney  to  transfer  it  to  any  person,  and 
forsuch  consideration  as  he  may  elect,  will 
the  title  of  a  purchaser  for  value,  without 
notice  of  any  Intervening  equity,  be  pro- 
tected? The  general  rule  Is  that  when  the 
legal  title  and  apparent  unlimited  power 
of  disposition  Is  vested  In  a  person,  the 
rights  of  a  purchaser  from  him, for  a  valu- 
able consideration,  without  notice  of  a 
secret  trust  upon  which  the  property  Is 
held,  are  unaffected.  The  purcIiUHtT,  In 
such  case,  acquires  an  equity  equal  in  dig- 
nity to  the  outstanding  equity  of  which 
he  has  no  notice.  Thie  principle  la  appli- 
cable to  the  sale  and  transfer  of  certificates 
of  stock.  It  has  accordingly  been  held 
that  a  power  of  attorney  on  a  certificate 
of  stock,  authorising  Its  transfer  to  any 
person,  renders  the  stock  transferable  by 
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delivery,  and  If  the  holder  of  such  certifi- 
cate Is  shown  to  be  a  purchaser  for  value, 
without  notice  of  an  outstanding  equity 
from  the  person  to  whom  It  was  Issued,  or 
his  transferee,  his  title  as  such  owner  can- 
not be  impeached.  This  principle,  so  tar 
as  we  have  discovered,  Is  onlformly  sns* 
tained  by  the  authorities.  We  cite  a  few: 
Turnpike  Ck>.  v.  Ferree,  17  N.  J.  Eq.  117; 
NntUng  V.  Thomason,  46  6a.  84 :  Brew- 
ster V.  SIme,  42  Cal.  1S8 ;  Weaver  v.  Bardeo. 
49  N.  Y.  286;  Bank  v.  Wayman,  B  GUI,  8S6. 
The  rule  Is  that  as  between  two  eqintles 
merely  the  prior  eqal*^  will  prevail ;  benoe. 
In  order  to  give  the  purchaser  precedoioe, 
unless  under  exceptldnalclrcumstonoea.  the 
legal  estatemnstbe  annexed  to  his  equity. 
It  Is  contended  that  the  purchaser  of  a 
certificate  of  stock  obtains  the  legal  title 
only  by  a  re^stry  of  the  transfer  on  the 
corporate- books,  and  that  the  tronafer  to 
Schanck  not  havli^c  been  r^stered,  the 
equity  of  Ura.  Wlnttsr  Is  svpwlor.  Bj  an 
examination  of  the  cases  In  which  It  has 
been  expressed  thata  transfer  on  the  books 
of  the  corporation  Is  essential  to  pass  tbtf 
l^al  title.  It  will  be  seen  that  the  expres- 
sion was  used  In  reference  to  the  construc- 
tion and  purpose  of  the  statute,  making 
the  stock  of  corporations  transferable  on 
the  books,  and  to  protection  against  cred- 
itors andsabsequentpurcbaaera.  InBank 
V.  HartweU,  84  Ala.  878,  4  South.  Rep.  156, 
we  said  that  to  this  end,  and  for  this  pur- 
pose, the  transfer  must  be  made  In  the 
mode  prescribed  by  thestatnte;  and  while 
a  transfer  on  the  books  Is  essential  to  pass 
the  legal  title,  and  operate  as  notice,  a 
purchaser  of  tbestock,  though  no  nigiatry 
Is  made  on  the  books,  may  acqulra  men 
right  thereto  as  a  court  of  equl^  wlU  eor 
force  and  compel  Its  transfer  on  thebooka. 
And  In  Campbell  v.  Iron  Oo.,  83  Ala.  861,  8 
South.  Rep.  369,  si>eaklng  of  the  transfer 
of  a  certificate  of  stock  without  r^lstra- 
tlon  on  the  books,  It  Is  said :  "  If  In  proper 
form,  and  otherwise  unobjectionable, such 
a  conveyance  Is  good  and  valid  between 
the  parties,  although  it  may  be  void  aa 
against  boau  Me  creditors,  or  snbseqoent 
purchasers  without  notice,  and  althou^ 
as  against  the  corporation  Itself  It  may 
convey  only  an  equitable  title,  conferring 
no  right  to  rote,  draw  dividends,  or  other 
like  Incidents  of  ownership."  Bank  v. 
Plncbard,  87  Ala.  677,  6  South.  Rep.  864. 
What  title  passes,  as  between  the  parttes, 
is  a  different  question.  /The  reglstrj  on 
the  books  of  the  company  of  J.  Glndrat 
Winter,  asthe  owner,  and  the  Issue  of  new 
certificates  In  bis  name,  vested  the  legal 
title  In  him,  and  clothed  him  with  all  the 
indlclA  of  ownership  and  the  apparent 
right  of  dlBposltlon.  As  between  him  and 
Schanck,  bis  transfer  passed  to  the  latto- 
the  title  he  possessed,  and  armed  the  lat^ 
ter  with  power  to  compel  a  transfer  on  the 
corporate  books,  and  his  representative 
demanded,  October  6, 1886,  the  transfer  to 
be  registered.  Whether,  In  such  case,  the 
title  of  Schanck  will  be  upheld  against  In- 
tervening equities  aroee  and  was  expressly 
decided  in  Dodds  v.  Hills,  2  Hem.  &  M.  424, 
in  which  case  Smith,  at  the  time  he  took 
the  transfer,  had  no  notice  that  Bills  b<dd 
the  stock  In  trust,  but  received  notice  be- 
fore he  sent  it  for  registration.  It  la  said : 
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"  Althoafcb  It  is  true  that,  as  between  him 
and  the  company.  Smith  did  not  become 
the  owneruntU  futer  r^lstratlon.nothlng 
but  bis  own  act  waa  necessary  to  make 
blna  complete  master  of  tbe  shares.  His 
posiUon  was  like  that  of  a  peraon  to 
whom  an  estate  Is  conveyed,  to  become  le- 
gally Tested  on  the  performance  of  some 
eoDdltion,  noch  as  the  making  of  a  de- 
mand, or  the  like;  and  la  sacta  a  case  no- 
tice of  a  trust  would  not  prevent  the  sob- 
seqaent  performance  or  effect  of  this  con- 
dition." And  In  Cook,  Stocks.  5  325.  the 
fcathor,  after  alluding  to  tbe  rule  In  En- 
gland, remarks:  "In  this  country  a  differ- 
ent rule  preTalls.and  it  Isaccept^  and  as- 
sumed as  riementary  that  a  bonsffde  pur- 
chaser for  Talne  of  stock  belonging  to  a 
trust-estate,  and  sold  In  breach  of  trust, 
Is  nevertheless  protected  In  his  purchaae, 
although  he  has  not  registered  the  trans- 
fer OQ  the  corporate  books.  **  The  case  of 
Land  Co.  t.  Dennis,  85  Ala.  666,  6  South. 
Bep.  817,  does  not  militate  against  this 
view.  In  that  case,on  the  principle  that  a 
certificate  ot  stock.  Indorsed  In  blank  by 
the  peraon  to  whom  it  waa  Issued,  is  not 
a  negotiable  Instrnment,  which  may  be 
regarded  as  well  settled,  it  was  held  that, 
such  certificate  having  been  lost  or  stolen 
from  the  owner  without  fault  on  his  part, 
his  right  to  it  is  superior  to  that  of  any 
other  person  who  may  acquire  it  by  pur- 
chase for  value  from  any  other  bolder.  It 
will  be  observed  that  the  finder  or  thief 
had  no  apparent  right  or  claim;  no  color 
of  title.  The  blank  In  tbe  power  of  attor- 
ney was  not  filled  In.  The  transferrer 
was  not  possessed  of  the  l^al  title,  or  any 
indicia  of  ownership,  or  tbe  apparent 

SDwnr  of  disposition.  Schanck  derived 
tie  to  himself  directly  from  the  last-reg- 
istered stockholder.  The  cases  are  not 

Sarallel.  By  J.  S.  Winter's  transfer  to  J. 
lndratWinter,cauBing  it  to  be  registered, 
and  by  the  Issue  of  new  certificates  in  his 
name  by  the  company,  the  transferrer  to 
Schanck  was  vested  with  tbe  legal  title 
regular  on  its  lace,  without  any  ludlca- 
tlons  to  awaken  suspicion.  He  acquired 
tbe  title  which  his  transferrer  hod,  but  no 
better,  eicept  that  it  was  discharged  from 
the  trust,— a  legal  title  sufficient  to  his 
protection  against  prior  latent  equities. 
In  Mills  V.  Townsend,  101)  Mass.  116.  it 
Is  said  that  while  a  transfer  of  shares  by 
an  assignment  ot  the  certificates  can  be  ef- 
fective only  between  the  parties  to  tbe  as* 
■Ignment,  it  has  been  held,  In  accordance 
with  the  usages  of  trade,  that  the  indorse- 
ment of  the  certificates  Investstheasslgoee 
with  the  legal  title  to  the  interest  so  as- 
signed as  against  all  persons  except  the 
corporation.  It  was  ruled  that  a  boBA 
£de  purchaser,  through  mesne  convey- 
ances, starting  from  a  trustee  who  sells 
the  stock  in  breach  of  trust,  is  protected. 
While  eertlflcates  of  stock  are  not  negoti- 
able Instmments,  when  indorsed  in  blank, 
they  are  nevertheless  intended  to  pass 
from  hand  to  hand  by  delivery.  The  pur- 
chaser looks  to  tbe  genuineness  of  the  cer- 
tificates, and,  tbe  indicia  ot  ownership  ap- 
pearing on  their  face,  be  Is  without  means 
to  ascertain  the  rights  ot  his  vendor.  If 
the  purchaser  were  requlr^l  to  look  be- 
yond the  last  registry  on  the  books  ot 


the  corporation  to  ascertain  whether  there 
are  any  equities,  orwhether  the  stock  was 
held  in  trust,  facility  in  disposing  of  them 
would  be  greatly  obstructed,  If  not  de- 
stroyed. Hence  a  purchaser  for  value 
from  the  party  who  Is  the  last-registered 
stockbotdOT,  and  to  whom  new  certificates 
have  been  issued  without  notice,  is  not  af- 
fected by  the  rights  of  holders  back  of  the 
registry.  Cook,  Stocks,  §§  369,443.  Thera 
Isno  pretense  that  Schanck  had  any  notice 
ot  Mrs.  Winter's  equity,  and  in  the  instru- 
ment assigning  the  certificates  to  him  J. 
Q.  Winter  covenants  and  agrees  that  he  la 
the  lawful  owner  and  holder  of  the  stock, 
and  has  Just  right  cud  authority  to  sell 
and  dispose  of  the  same.  The  company  is 
estopped  to  denySchanck*8rlgbtand  title, 
and  to  his  equltya  legal  title  was  annexed 
sufiBcient  to  give  him  precedence  over  the 
equity  of  Mrs.  Winter,  of  which  he  had  no 
notice,  and  which  was  back  of  the  registry 
to  J.  Glndrat  Winter.  Mandlebaum  r. 
Mining  Co.,  4  Mich.  46S.  This  eoncloslon 
renders  unnecessary  the  consideration  of 
the  question  arising  on  the  statufes  ol  llm- 
ttaticnu.  Affirmed. 


Olustbad  t.  Statb. 

{Suprme  Ocwt  ef  Atabama.   Iby  1,  180IL) 

iNTozioA'mre  LiQcoBe— Iluoal  Sauh-Iitdict- 

KXKT. 

Code  Ala.  1 4087,  provides  that  on  indiot- 
meut  for  the  lllenl  sale  of  intozlcsliiig  liqum  If 
is  sufflelent  to  dBarge  that  defeodaats  sold  with- 
out lioeiue,  and  oontrarv  to  law,  and  on  the  triikl 
any  act  in  violation  of  the  law  may  be  proved; 
and  that  fodh  form  shall  be  snffloiflnt  for  tbe  vio> 
latum  of  wiy  special  or  local  laws.  Held,  that  on 
such  indictment,  Ounigb  the  solicitor  may  elect  te 
prosecute  defendant  under  tbe  general  statute^ 
ne  may,  on  jnroper  evidence,  be  oonvicted  under 
the  special  statute  applicable  to  the  place. 

Appeal  from  city  court  of  Annlston ,  B. 
T.  Cassaot.  Judge. 

The  appellant,  Percy  Olmetead.  wcbs  In^ 
dieted  by  the  grand  Jury  ol  the  city  court 
<d  Annlston  for  sdllng  spirituous,  vinous* 
or  malt  Uquore  without  a  license,  and  con- 
trary to  law,  and  was  tried  and  convicted 
therefor.  On  the  trial  of  the  case,  as 
shown  by  the  bill  of  exceptions,  the  de- 
fendant moved  to  compel  tbe  solicitor  to 
elect  under  what  statute  he  was  pros^ 
cutlng  the  defendant.  Tfaereupun  tbe  st^ 
lictor  stated  that  the  defendant  was  pros- 
ecuted under  Sf>ctlon  4086  of  the  Code  ol 
1886,  the  general  law  prohibiting  **  retail- 
ing or  selling  vinous  or  spirituous  liquors 
without  a  license."  The  state  introduced 
a  witness  whose  testimony  tended  to 
prove  that  be  had  bought  a  pint  of  lager- 
beer  from  the  defendant  in  the  city  ot  An- 
nlston, Calhoun  county,  Ala.,  but  a  sbort 
time  b^ore  the  finding  ot  the  Indictment; 
that  be  paid  the  d^endant  for  the  said 
beer,  and  drank  the  same  in  the  defend- 
ant's presence,  and  on  tbe  -defendant's 
premises.  Thedefendant  thereupon  moved 
to  exclude  the  testimony  of  tbe  state's 
witness,  on  the  ground  that  section  4036 
of  Code  of  1886"  was  not  in  force  in  pre- 
cinct 15,  Calhoun  county,  where  said  of- 
fense was  alleged  to  have  been  commit- 
ted. "  In  support  of  this  motion  the  de- 
fendant Introduced  In  evidence  and  read 
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ttie  act  of  the  ^neral  aBBetubly  of  Ala- 
bama, approved  Janutiry  23, 187!^  entitled 

*  Ad  act  to  prohibit  the  sale  of  RplrltnotiB 
liquors  In  the  town  of  Oxfunl,  and  within 
five  miles  thereut;  "and  the  defendant  also 
Introduced  erldenee  tending  to  show  that 
all  of  th«  city  of  Annlston  was  wltbln  five 
miles  of  the  town  of  Oxford.  The  state 
thereupon  Introduced  and  read  In  evidence 
the  act  of  the  general  ansembly  of  Ala- 
bama, approved  March  lU,  1S76,  entitled 
**An  act  to  authorize  probate  judtces  in 
the  counttea  of  Jackson.  Clarke,  Sfa^by, 

•  *  •  Calhoun,  Sanford,  Jefferson,  *  •  • 
Blount,  and  Morgan  to  order  elections 
In  certain  cases  to  preremt  the  sale  or 
gitins  or  other  disposition  of  vinous  or 
spirituous  liquors  within  certain  limits  In 
mch  counties. "  The  court  overruled  the 
defendant's  motion  to  exclude  the  evi- 
dence offered  by  the  state,  and  the  defend- 
ant therenpon  excepted.  The  defendant 
oltentlmeB  renewed  bis  motion  to  exclude 
ttie  state's  evidence  on  the  same  ground 
as  above  Btuted,  and  In  support  of  ea<rh 
motion  he  offered  and  read  in  evidence 
several  local  and  special  acts  having  refer- 
ence to  Calhoun  county  or  to  the  city  of 
Annlston,  and  at  the  same  time  Intro- 
duced the  proceedlDRS  had  under  each  of 
these  acts,  which  Bougrht  to  establish  pro- 
hibition In  the  county  of  Calhoun  or  In  the 
city  of  Annlston.  The  court  overruled 
eavh  motion, and  defendant  dalyexcepted. 
The  principal  acta,  and  proceedings  there- 
under, above  referred  to,  are  seen  from 
the  reports  and  opinions  of  the  two  pre- 
ceding cas<!S.  Upon  the  Intruduetlon  of 
all  the  evidence,  the  conrt  charged  the 
Jury,  at  the  request  ut  the  state's  solicitor, 
In  writing:  '"^If  the  Jury  beliere  the  evi- 
dence beyond  all  reasonable  donbt,  tbey 
must  find  the  defendant  guilty  as  charged 
In  the  Indictment."  The  defendant  ex- 
cepted to  this  charge,  and  also  reserved 
an  exception  to  the  court's  refusing  to 
^ve  the  general  charge  In  his  favor. 

Vuldwell  A  Johnston  and  Kelly  A  Smttb, 
tor  appellant.  W.  L.  MnrtioB,  Atty.  Oen., 
tor  the  State. 

Ci.oPTON.  J.  Whether  the  general  crim- 
inal statute  against  retailing  without  a 
license,  or  a  special  and  local  law  prohib- 
iting the  sale  of  mirltuous,  vlnuoas,  or 
malt  liquors,  was  In  force  In  lite  loaaUty 
where  theoffense  was  committed.  Is  Imma- 
terial. In  either  event,  defendant  sold  malt 
liquors  without  a  license,  and  contrary  to 
law.  Rectlun  4037  of  the  Codo  declares 
that  In  an  Indictment  for  such  offense  **lt 
Is  sufficient  to  charge  that  th»»  defendant 
frf>kl  Hplrtbuous,  vinous,  or  malt  liquors 
without  a  license,  and  contrary  to  law, 
and  on  the  trial  any  act  of  retailing  In  rlo- 
lattfin  of  the  law  may  be  proved ;  and  lor 
any  violation  of  any  special  and  local 
lawR  iTKulating  or  prohibiting  the  sale  of 
splrltuuuK.  vinuus,  or  matt  liquors  within 
the  place  specified  such  form  Hlinll  be  held 
good  and  sufficient."  Dnder  this  section 
The  iodlctmeiit,  which  Is  in  the  general 
form  allowed  by  the  Code,  is  sufficient  In 
either  case.  Ulmer  t.  State,  (>1  Ala.  20K; 
Bills  V.  State.  70  Ala.  92.  The  city  court 
did  not  err  In  refusing  to  exclude  the  t«^ 
Umony  of  the  witness.  Afflnued. 


Or.usTBAD  r.  Gbook,  Judge. 

(Svprane  Ctmrt  ef  Alabama.  Ht^  1,  ISOO.) 

ZHTOxiOATiKa  Liquors— Local  OPTioii—CcufWBUlK 
Tios  or  hkwa — Rbtxai. 

1.  Act  Ala.  Deo.  7.  1686,  provided  for  tti* 
holding  of  an  electltm  in  the  oomity  of  CalhosB 
tor  the  nnrpose  of  determinioff  wfaetiier  the  sale 
of  Intoxioatfne:  liquors  therein  should  be  prohlo- 
ited.  Id  osm  a  ma]orIt7  of  the  votes  ooat  at  sack 
eleotioD  waa  in  tevor  of  prohibitioo,  it  was  ntad» 
the  da^  of  the  mnbate  Judge  to  give  netioe  «f 
that  fact  by  publication  for  30  days.  8ec4iioo»fr 
and  6  farther  provided  ttiat  aft^tt^  completloaof 
inch  notice  tne  selling  or  giving  away  of  intoxi- 
cating liquors  should  oe  a  misdemeanor  punisha- 
ble byfineaod  Imtnisonment.  Section  Sprovido) 
that,  if  an  eleotlonwaa  held  nudor  Ute-proviaioos- 
of  the  act  in  18S7,  the  provtsiona  oC  tte  flftli  aat 
sixth  aeotions  "shall  not  take  eOect  ontil  after  the 
80th  day  of  April,  1SS7, "  which  was  more  than  fl» 
days  tuter  toe  adjouromcnt  of  the  legislature. 
Held,  that  this  section  took  the  provisions  of  the 
act  on  the  subject  of  the  elertion  out  of  the  oper- 
ation of  Code  Ala.  1870,  t  444fl,  providing  that  n* 
penid  aot  ih^l  go  into  effeot  ontil  80  davs  after 
the  adjournment  of  the  legistatur&  and  that  pai* 
of  the  act  was  in  effect  from  the  auk*  of  its 
proval. 

2.  The  mere  fact  that  the  order  amwiQting  sncW 
election  recites  that  it  was  made  by  the  court, 
while  the  statute  In  terms  confers  authority  u> 
make  it  on  the  Judge,  is  not  suSolent  to  avoid  the- 
electlOD  where  the  order  is  signed  by  the  Judg^ 
and  profeasas  to  be  made  under  the  statutory  aa- 
thority. 

8.  A  pablication  of  the  result  of  the  election 
In  all  the  newspapers  of  the  county  being  a  oon- 
dition  precedent  to  the  taking  effect  of  the  prohi- 
bition of  the  act,  notice  which  Is  not  nubTisho* 
in  all  of  them  Is  InefTectual ;  but,  where  the  nroper 
notice  Is  published  as  soon  as  the  invalidity  off 
the  former  has  been  deberminod,  the  pn^bitl» 
will  take  eOttct  thereafter,  as  pEovided  b{f  tb* 
terms  of  the  act 

4.  Act  Ala.  Feb.  28, 1SS9,  S  7.  subd.  10,  whick 
authorizes  the  mayor  and  clt^  council  of  the  city 
of  A.,  situated  insaidCalhoi'n  county,  "to  license, 
tax,  and  regulate  •  •  •  retailers,  *  does  not 
itself  repeal  the  former  general  act  prohibiting: 
the  sale  of  intoxioating  liquors  in  the  oounty,  fcn^ 
such  repeal  can  only  be  effooted  by  the  paawag^ 
of  an  orainanoe  undor  the  IMer  act,  licenaing  re- 
tailors  of  intoxicating  Uqnors. 

Appeal  Imm circuit  court,  Calbono  com*- 
ty :  Lbrot  F.  Box,  Jndge. 

Gordon  MePonald  and  Kelly  A  ftmlth, 
for  npppllant.  Brothers,  Wlllftt  A  lVf//e<» 
and  (-Hid  well  <£'  Johnnton,  for  »p]»ellee. 

Clopton,  J.  The  appeal  is  taken  froi* 
an  fjrdar  of  the  Jud»?e  of  the  Me  von  th  ]n4K> 
clal  circuit,  denying  appellant's  apptlea  tion 
for  a  mandamus  to  comp^  the  probatr 
Judge  of  Calhoun  county  to  issue-to  hln» 
a  license  to  retail  spirituous  liquors  withia 
the  corporate  limits  of  the  city  of  Annie- 
ton.  The  application  to  thoprobati^  ]udg» 
substantially  conformed  to  the  generat 
laws  regulating  the  manner  In  which  eacto 
licenses  may  be  obtained,  and  was  refnaed 
by  the  Judge  of  probate  on  theeole  fcronnA 
that  the  sale  of  such  liquors  In  Calhon» 
county  Is  prohibited  bylaw.  The  appecrf 
brings  for  consideration  the  validity  and 
effect  of  the  proceedings  Instituted  anA 
completed  to  put  into  operation  "An  act 
to  prohibit  the  sale,  giving  away,  or  otl»- 
erwlae  disposing  of  spirituous^  rlnonsv  or 
malt  llqnom,  or  intoxicating  blttws,  or 

f latent  niedleincfi having  alcohol  aaa  baai^ 
n  Calhoun  county,"  approved  December 
7,1»86.  Actal88a-«7,p.e71.  TheflrBtlov 
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■ccttoDftprorlde  tkat.wtwB»Ter  lift  ormote 
rasUteot  hcniB^a)a«rs  and  freebolden  of 
the  county  file  in  the  ofBeeot  the  Judge  of 
probat*  a  petition  In  writing  praying  for 
an  •lectton,  to  McertaUt  the  wiHhes  ol  the 
people  aa  tu  th»  prc^lbltluQ  of  the  Bale  of 
Intozlcatlaie  liqaoni  la  the  cnoBty,  It  Bhall 
be  the  dnty  w  th»}adR»  to  order  aa  tiec- 
ttoB»  aad  fix  the  time  oA  holdlaff  the  aame 
not  more  tlum  6ft  nor  leas  than  SO  days 
from  the  tine  ol  flitns  the  petition;  and 
thereupon  the  aherlfl  la  required  to  give, 
by  pnblfaaitloo,  notkieol  th«tlneol  hold- 
and  the  purpom  lor  which  aoch  elec- 
tion telield.for  4Maya.  Prorlslon  lamade 
tor  the  appolntuMot  of  laapectora  and 
retomiae  ofBeoea.  aid  for  holding  an  elec- 
tl*Ki  In  tm  Hcveml  predncta  of  the  eonnty, 
at  the  time  appointed,  wMeh  shatl  be  gor- 
•med  in  all  respects,  with  an  tainiaterlal 
rxtreptkin,  by  the  general  eleetlou  laws 
which  may  be  bk  force  at  the  time.  All 
persona  who  are  at  the  tima  qualified  Tot- 
CTB  shall  be  entitled  to  T»>ta  at  aaeh  elec- 
tion ;  ami  U*  upon  the  return  and  count  of 
the  rotea  eaat,  it  la  found  that  a  majority 
of  all  the  TOtea  cast  la  for  prohlblfeloa, 
"then  It  ahall  be  the  daty  of  the  probate 
)udse  to  record  the  reault  in  hla  office,  and 
to  giT*  notice  for  thJv ty  days,  by  publica- 
tion. In  all  tlie  nflwapaperapabltahed  in  the 
eonnty,  that  a  majority  of  the  fjuallAed 
▼otara  who  voted  at  said  election  voted 
lorpcoblbitkM."  Section  4.  The  filth  sec- 
tion dcelarea  "that,  after  the  axplratkm 
of  aald  tUrt7-d*ya  notiesk  It  ahaU  b*  an- 
lawlal  for  any  pewm^flrm,  or  eorporutkMi 
to  gire  away*  or  otiierwise  dispose  of 
any  ap4r>taoae.  vlnona.  or  malt  Uqnora,  or 
faitcnilcatlng  Utters,  or  any  and  ol  bit- 
ten ur  medidnea  with  aaffloeat  alcohol  or 
MpMtaoas  Ikiaoia  tberetn  to  make  a  man 
dniak,  wUhia  the  eomty  of  Calhoun 
ud  the  alzth.sccttoa  makes  a  violation  of 
the  pao^btcHiB  of  the  fifth  section  a  mlsde- 
neanuT,  poniabable  by  fine  and  Imprlsoa- 
neat,  or  hard  labor  for  the  county.  The 
conBtltatlonalltyof  the  act  Is  not  aasalled, 
but  It  la  contended  that  It  haa  not  been 
l^aUy  put  into  operation.  <^  December 
SRi,  1»6,  a  paUtiiOn  In  writlag,  alcned  bfy 
nora  than  M  realdent  hoaseholdwa  and 
traeholdera,  aabatantlaUy  c<Mtformlng  to 
tba  reqalrementa  of  the  act,  was  filed  in 
tlie  probate  eonrt,  and  on  tbe  same  day 
tbejudffeol  imbate,  reeiting  therein  the 
fillBC  of  the  petition,  the  title  ol  the  act, 
and  tiie  provlalons  the  first  section, 
made  the  following  order:  "  It  Is  tberdore 
ordered  by  the  court  that  tbe  prayer  of 
aald  petltionera  be,  and  In  hereby,  granted. 
Bad  that  an  «deetlon  be  held  In  each  and 
every  pnelaet  of  said  couaty  of  Calhoun, 
la  paranance  of  said  act,  on  the  17th  day 
91  February,  A.  D.  1867.  It  la  furttiel' or- 
dered that  the  sheriff  of  aald  county  shall 
give  notice  of  said  election,  aa  required  by 
aald  act. "  An  Section  was  bekl  on  tbe 
day  appcteted,  and  a  maiorlty  ol  the 
Totaa  coat  woe  tor  prohtbltkML  Tbepetl- 
tloa  waa  filed,  the  order  for  an  election 
■aade^  and  the  dectl<Mi  h^  before  tbe  ad- 
loorament  of  the  genearal  aBsembly. 

It  Is  eontended  that  theae  proceedings, 
haTlag  baok  takok  before  tb»  act  could  go 
Into  eflaet  mnder  tbe  general  atatute,  are 
mlUtlM.  The  contention  la  reated  on  tbe 


p«al  character  of  the  art,  and  oa  aeetion 

iMS  ol  the  Code  ot  1876,  then  la  force, 
which  provided:  "No  peual  act  shall  go 
into  effect  until  thirty  days  alter  the  ad- 
}oamm«nt  ot  the  legislatare  at  wbkh  sueb 
act  may  be  passed. "  The  legislature  ad* 
ionraed  February  28,  ISSH.  The  constlta- 
tlona  of  many  states  contain  a  clause  pro- 
hibiting; any  pubUc  act  or  law  ot  general 
nature  from  taking  effect  until  tbe  expira- 
tion ul  a  specified  time  after  ltai>aBsage. 
or  from  the  end  uf  tbeaessiua  at  which  tbe 
same  waa  passed,  or  alter  Ita  promuJga- 
tk>a,  uuleas  the  general  aaaerably  Bball 
olherwlae  direct  in  the  prescribed  manner. 
Tbe  courts,  in  cwMtruIng  auch  constltn- 
tlonal  prohibition,  hare  held  that  such  dl- 
rcctloa  must  be  In  a  dear,  distinct,  and 
onequl  vocal  provlaioo,  and  cannot  be 
aided  by  intendment  or  Implication,  and 
must  direct  that  the  act,  as  a  whole  and 
eatli'ety,  ahaU  take  effect  at  a  different 
time  than  provided  In  tbe  coaatltutloa. 
Wheeler  v.  Chnbbuck,  10  III.  861;  Rice  v. 
Raddlraan,  Ift  Mkh.  126.  Theae  and  other 
deelalona  cited  by  co«neei,cunstnilBK  tbcae 
conetitutlonal  provWons,  and  determia- 
lag  the  time  when  certain  acta  under  their 
operation  took,  effect,  shed  but  a  dim  li^t 
on  the  queatlon  involved,  and  aHord  but 
alight  asstotaace  in  Its  solution.  The  leg- 
Mature  could  not  dierMrardiurrcpeal  them. 
Tbe  rale  in  this  state  la  a  mere  iegtalative 
enaetmrat, — a  statutory  rule,— wblch  the 
genwal  eumeaibiy  la  eonpeteat  to  abro- 
gate entirely,  or  to  specialty  exempt  a  new 
»actmeut  from  Ita  opraatiun,  by  prescrib- 
ing a  different  time  at  which  It  shall  take 
effect,  expressly  or  by  dear  implication,— 
a  partial  r^ieal  or  auBpenslon.  Hentmefc 
T.  .State.  68  Ala.  623.  A  comparleon  of  the 
ninth  section  of  the  act  with  theother  pro- 
vlalonB  wUl  sotre  all  doubt  aa  to  the  time 
when  It  waa  Intended  tbe  different  provla- 
kma  should  go  into  operation.  That  sec- 
feioo  provides  "that  this  act  ahall  be  so 
construed  that.  If  andection  Is  held  in  par- 
snanee  ot  its  |»OTleiuns  during  the  year 
1887,  the  prohibition  protvlded  for  by  the 
fifth  and  sixth  secUona  of  this  act  ahall 
not  take  effect  till  after  tbe  80tb  day  of 
April,  18S7.  and  that  Uie  probate  Judge  of 
GalbouB  county  shall  not  Isaua  to  any  per- 
aoa  orpersona  a  Uquor  license  fromthe  lat 
day  ol  January,  1S87,  for  a  longer  period 
than  tbe  30th  day  ot  April.  1887;  and.  If 
the  result  of  tbe  election  be  la  favor  of 
'against  prohlMtioa,' then  tbe  said  Judge 
of  probatscan  tasue  liquor  Ucmac  from  the 
801A  day  of  April,  1S87,  under  tha  law  aa  it 
now  la^  Manlfestly.lt  waa  contemj^atad 
that  an  election  might  be  heki  in  1887,  the 
result  ascOTtalned,  and  tbe  requisite  notice 
thereof  glvMi,  so  as  to  put  the  penal  sec- 
tions of  the  act  Intooperation  prior  to  tbi; 
80th  day  of  April,  1887;  hence  the  express 
[urovialon  that  tbe  fifth  and  sixth  section!* 
ahall  not  in  any  event  take  effect  until 
after  that  date.  Dnleaa  the  provlaiona  pro* 
Tiding  the  mode  for  aacfftalaing  the 
wisbea  the  people  had  force  and  effect 
from  the  pasaage  of  the  act,  notioa  of  the 
time  of  holding  tbe  election,  the  ascertain- 
ment of  the  rcBult,  and  no  tine  thereof  for 
30  (laya  in  all  the  newapapeia  cuald  not 
have  been  effected  so  as  to  put  the  act 
into  operation  by  the  SOtb^ay  of  Aprlt. 

Digilized  by  VjOOQIC 


778 


BOUXHEBK  BEFOBTEB.yoL.7. 


(Ala. 


Wtaettaer  tlie  act  should  take  eBtect  at  all 
vraa  dependent  upon  the  wishes  of  the 
people  ascertained  by  an  election;  aod, 
thonffh  the  result  ml^ht  be  In  favor  ol  pro- 
hibition, the  fifth  and  sixth  sections,  which 
constltnte  the  penal  parts,  could  not  hare 
taken  effect  until  after  the  80th  day  of 
April.  1887,  more  than  60  days  after  the 
adjoamment  of  the  legislature.  By  the 
terms  of  the  act  the  sections  providing 
and  regulating  the  proceedings  for  ascer- 
taining the  will  of  the  people  and  the  pun- 
itive sections  took  effect  at  different  times. 
By  prescribing  a  different  time  for  the 
penal  Bections  to  take  effect,  the  act  Is  ex- 
empted from  the  operation  of  sectloa  4448. 
and  the  first  lonr  sections  under  the  gen- 
eral mletook  effect  from  the  date  ot  Its  ap- 
proval by  the  executive. 

It  is  also  Insisted  that  the  election  Is  a 
nullity  for  the  further  reason  that  the  or- 
der therefor  purports  on  Its  face  to  hare 
been  made  by  the  court,  whereas  the  au- 
thority to  makfl  the  order  and  fix  thetime 
for  holding  the  election  is  conferred  upon 
the  Judge,  not  the  court.  The  mere  recital 
In  the  order. "  It  Is  therefore  considered  by 
the  court,  **  w  not  conclusive.  Conceding 
that  the  authority  Is  conferred  on  the 
Judge,  then  he  may  exercise  It  In  term-time 
or  in  vacation.  In  this  Instance  it  was  at 
a  special  term.  It  recites  all  the  Jurisdic- 
tional facts  substantially  in  the  language 
of  the  statute,  Inclnding  thu  duty  of  the 
Judge  to  order  an  election  and  fix  the  time 
for  holding  the  same.  It  is  signed  by  the 
Judge,  and  profeeees  to  hare  been  made 
under  the  statutory  authority,  to  which 
It  must  be  referred.  That  It  was  in  fact 
made  by  the  Judge  snfllclently  appears  to 
sustain  its  validity  against  a  collateral 
attach. 

The  election  was  held  Febmaiy  17, 1887. 
Soon  after  the  result  was  found  to  l>e  in 
favor  of  prohibition,  the  Judge  of  probate 
gave  notice  thereof  in  all  thenewspaperein 
the  county  for  80  days,  excepting  two.  In 
Toole  V  State,  88  Ala.  168,  7  South.  Rep. 
42,  (decided  during  present  term,)  the  suffi- 
ciency of  the  notice  to  put  the  act  into 
operation  was  called  In  question  for  the 
first  time.  Itwasroled  that  the  provis- 
ion requiring  notice  of  the  result  of  the 
election  by  publication  in  all  the  news- 
papers published  In  the  county  for  80  days 
was  mandatory  and  imperative,  and  a 
condition  precedent  to  the  operative  force 
and  effect  of  the  punitive  clauses  of  the 
act.  Within  a  few  days  after  this  decision 
was  announced,  the  judge  of  probata,  on 
December  27, 1889,  again  published  notice 
of  the  result  of  the  election  In  all  the  news- 
papers then  published  in  the  connty,  and 
continued  the  publication  for  80  days. 

We  are  not  clearly  Informed  on  what 
ground  Itis  contended  that  the  last  notice 
Is  unauthorized  and  Ineffectual.  Though 
non-user  may  be  continued  so  long  that 
the  course  and  character  of  the  interven- 
ing legislation  may  be  such  as  to  render 
its  provisions  nugatory,  or  they  may  be- 
come purposeless,  it  does  uot  of  Itself  effect 
the  repeal  of  a  statute.  The  act  made  It 
the  duty  of  the  probate  Judge,  ministerial 
in  its  nature,  to  give  the  required  notice 
of  the  result  of  the  election  upon  its  ascer- 
tainment; theporpose  being  that  the  peo- 


ple might  have  fall  tbne  to  become  ac- 
quainted with  the  terms  of  tlie  statute 

which  they  are  required  to  obey.  N^thw 
the  failure  nor  refusal  nor  abortive  at- 
tempt of  the  Judge  to  give  notice  can  oper- 
ate to  defe-at  the  will  of  the  l^^latura 
and  the  people.  The  act  does  not  limit 
the  time  In  which  the  notice  must  begivoi. 
The  only  effect  of  a  failure  to  give  notice 
immediately,  or  In  a  reasonable  time  aft^ 
ascertainment  of  thp  result  of  the  election, 
is  to  suspend  the  force  and  operation  of 
the  penal  prorlaionB.  The  Jndge  nnder- 
took  to  discharge  this  duty,  but  failed ; 
and  when  it  was  decided  that  the  first  no- 
tice was  Insufflclent,  be  at  once  gave  the 
requisite  notice.  The  duty  imposed  on 
him  by  the  statute  remained  imperative, 
the  performance  of  which  could  have  been 
compelled.  The  act  took  effect  after  the 
expiration  of  the  80  days'  notice  last  gl-ven. 

An  act  to  amend  an  actmtltled  'An 
act  to  Incorporate  the  town  of  Annlston, 
Calhoun  county,  Alabama.'  approved 
February  4,  1879,  and  the  various  acts 
amendatory  thraeol,"  was  passed  by  the 
graeral  assembly,  and  approved  February 
2S.  1889.  Acts  iSs&^,  p.  601.  By  this  act. 
which  seems  to  be  a  complete  revlaloa  of 
all  previous  acts,  and  to  cover  the  entire 
subject  of  the  powers  of  the  municipal  grov- 
emment,  the  city  of  Annlston  was  incor- 
porated. By  the  seventh  section  power  ie 
conferred  upon  the  mayor  and  cltycouDdU 
"  to  license,  tax.  tmd  regulate  auetloneen, 
grocers,  merchants,  retallen,  •  •  « 
and  all  other  privileges.  **  The  l^slatlve 
intent,  that  the  term  "retailers"  should  Ise 
used  in  the  l^al  and  ordinary  irigniflca- 
tion  which  by  long-continued  use  it  .has 
acquired  in  our  statutory  vocabulary,  is 
too  clear  to  admit  of  doub  t.  Dnlees  so, 
the  term,  as  employed, is  without  distinct- 
ive meaning;  for  merchants,  grocers,  con- 
fectioners, and  other  persons  engaf^  In 
mercantile  pursuits,  who  sell  at  retail,  are 
specially  named.  Harris  v.  Intendant, 
etc.,  of  Livingston,  28  Ala.  677.  It  Is  con- 
tended that  this  act,  being  a  later  enact- 
ment, operates  to  repeal  the  act  <A  Decem- 
ber 7, 1886,  prohibiting  the  sale  of  intoxi- 
cating liquors  In  the  connty.  Undoubted- 
ly, when  the  provisions  of  a  special  act  In 
reepecttoapartlcular  municipality,  passed 
subsequent  to  an  act  of  a  general  natore, 
are  so  Inconsistent  with  the  provisions  ot 
the  latter  as  that  they  cannot  operate  to- 
gether within  the  same  territorial  limita, 
the  effect  is  to  take  the  municipality  oat 
of  the  operation  of  the  general  law.  But 
the  conferring  of  power  on  the  manltdpal 
authorities  to  tax,  license,  and  regulate 
the  retailing  of  spirituous  liquors  does  not, 
ipao  facto,  repeal  the  general  law  prohib- 
iting the  sale  of  such  liquors  In  the  coun- 
ty. When  an  ordinance  is  passed  for  that 
purpose,  its  effect  Is  to  suspend  the  opera- 
tion of  the  general  law  within  the  corpo- 
rate limits,  which  suspension  conttnaes  no 
long,  and  only  so  long,  as  the  ordinance  la 
continued  In  force,— a  temporary  rep«kl. 
Until  such  ordinance  is  passed,  the  general 
law  prevails.  In  such  case.  It  Is  the  by- 
law or  ordinance  passed  by  l^Elslatlve  au- 
thority which  operates  to  repeal  pro  tan- 
to  the  general  law.  St.  Johnebury  v. 
Thompson.  69  Yt.  800,  9_Atl.  Bcp.  571. 
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Coaneel  for  appellant  cite  tbe  eaaeot  State 
V.  De  Bar.  68  Mo.  396.  In  1870  the  char- 
ter of  the  city  of  St.  Lonle  was  amend- 
ed bo  as  to  confer  power  to  reg;ulate  or 
mipprees  bawdy-hooaes.  Id  consequence 
of  a  decision  of  the  sapreme  coart,  fche 
charter  was  again  amended  In  1874  by 
■nbctttntlng  the  word*  **to  Buppress,  bat 
not  to  lleenM,  bawdy  or  disorderly 
hoQKB. "  After  this  last  amendment,  the 
defendant  was  indicted  under  the  Reoeral 
law  of  the  state  for  keeping  a  bawdy- 
hoQse  in  the  city  of  St.  Lonls.  The  court 
ruled  that  the  amendment  of  1874,  which 
repealed  the  amendment  of  1870,  did  not 
revive  the  general  criminal  Btatate  In  the 
<ttj,  on  the  gronnd  that  the  general  law 
■contained  a  provlelon  that  the  repeal  of  a 
law  should  not  by  Implication  revive  a 
former  law.  In  speaking  of  the  case  of 
8tate  r.  De  Bar,  Judge  Dillon  says.  In  his 
work  on  Municipal  Corporations,  S  88. 
note  2:  "This  last  decision  seems  to  the 
■author  to  be  erroneous,  on  the  ground 
'that  the  act  of  1870  did  not  tpao  facto  re- 
peal the  general  law  In  the  dty.  bnt  such 
repeal,  or  suspension  rather,  was  only 
effected  when  the  city  passed  the  ordi- 
nance. If  so,  a  repeal  of  the  ordinance  by 
the  council,  without  the  act  of  1874,  would 
have  left  the  general  law  of  the  state  in 
force  within  the  city,  and  Its  repeal  by  the 
act  of  1874  would  have  precisely  the  same 
effect. "  These  remarks,  which  appear  to 
us  sound  and  conservatlTe,  are  apropos 
to  the  question  here  Involved.  It  not  ap- 
pearing that  any  ordinance  liceneing,  tax- 
ing, nnd  regulating  retailers  had  been 
passed  by  the  mayor  and  city  council  of 
Anniston,  the  act  of  December  7, 1886.  pro- 
hibiting the  sale  of  intoxicating  itqaors  in 
Calhonn  connty,  remains  In  force  In  that 

The  application  for  the  license,  not  hav- 
ing been  made  until  after  the  act  took 
effect,  was  properly  refused  by  the  Jndge 
of  protiate.  Amnned. 


Ex  parte  Mayor.  Etc.,  op  ANNiSToif. 

(Supreme  Court  €f  Alabama.  May  1, 1890,) 

IXTOXICUTINQ  IiiqOOBS— ILLMAL  8aU— OKDI- 
XJLSOBt. 

Act  Ala.  Feb.  23,  1889,  inoorporstlng  the 
<Aty  ot  Anniston,  in  section  7  ooiuers  on  the 
mayor  and  oonnoll  power  to  provide  for  the  pan- 
ishment  of  any  offense  punishable  nnder  the  laws 
of  the  state.  The  some  section  confers  speoial 
power  **to  Iloianse,  tax,  and  r^nilate  *  *  *  re- 
iailen, "  etc.  Held,  that  as  to  retallen  of  intox- 
icating llonorsthe  general  inravision  la  limited 
the  speciu  one,  ana,  under  the  authority  to  Uoense 
and  rerulate.  toe  council  cannot  pass  an  ordliiaaoe 
prohibiting  the  sale  of  liquor. 

CerUorati. 

An  affidavit  was  made  out  before  the  re- 
corder of  the  dty  of  Anniston,  charging 
Mrs.  Untrelnw  with  a  violation  of  an  or- 
dinance passed  by  the  mayor  and  city 
eonncll  ot  Anniston  on  June  14, 1889,  **  to 
punish  the  retailing  or  selling  of  vinous. 
Bpirltons,  or  malt  liquors  within  the  cor- 
porate limits  ot  the  city  of  Anniston." 
Upon  a  warrant  issued  upon  said  afflda- 
vltlfrB.Cntreinerwas  arrested  and  placed 
ta  prlBon.  She  thereupon  made  her  appll- 
canon  to  the  Judge  of  probate  of  Calhonn 


county,  praying  for  a  writ  of  babeaa  cor- 
pus. Upon  the  hearing  of  the  application 
the  probate  judge  adjudged  the  said  ordi- 
nance null  and  void,  and  thereupon  ordered 
the  discharge  ot  the  petitioner.  The  may- 
or and  council  of  ioinlston  now  petition 
this  court  to  grant  a  writ  of  certtorarif  or 
other  appropriate  writ,  to  the  Judge  of 
probate. 

AJtee  dt  Miaoa,  tor  petitioners.  Gordon 
SiUDonald,  for  respondent. 

Clopton,  J.  The  ordinance,  for  the  vio- 
lation of  which  Mrs.  Untrelner  was  ar- 
rested under  a  warrant  Issued  by  the  re- 
corder ot  the  city  ot  Anniston  was  passed 
June  14,1880,and  reads  as  follows:  "Belt 
ordained  by  the  mayor  and  city  council  ot 
Anniston  that  any  person  who,  without 
license  as  a  retailer,  sells  spirituous,  vin- 
ous, or  malt  liquors  within  the  police  Ju- 
risdiction of  the  city  ol  Anniston  In  any 
quantity  less  than  a  quart,  or  in  anyquan- 
tlty,  if  the  same,  or  any  portion  thereof,  Is 
drank  on  or  about  the  premises,  must,  on 
conviction,  be  fined  one  hundred  dollars, 
or  be  Imprisoned  not  lees  than  one  nor 
more  than  six  months. "  It  is  contended 
that  the  purpose  of  the  ordinance  Is  to 
punish  the  offense  of  retailing  without  a 
license,  and  power  to  pass  it  Is  claimed 
under  a  provision  otthe  seventh  section  ot 
the  act  ot  February  28,1888,  lacorporattng 
the  city  of  Anniston,  which  confers  on  the 
mayor  and  clly  council  general  power  "to 
provide  for  the  punishment,  by  fine  or  Im- 
prisonment, the  commission  ot  any  offense 
punishable  by  the  laws  of  the  state  of  Ala- 
bama." Another  provision  of  the  same 
section  confers  special  power  "to  license, 
tax,  and  regulate  auctioneers,  grocers, 
merchants,  retailers,  •  •  •  and  all  otb- 
er  privileges."  Acts  1888-89,  p.  601.  The 
general  power  Is  limited  and  quallfled  b7 
the  special  provision  specifying  the  partt^ 
nlar  purposes  for  which  an  ordinance  may 
be  passed.  In  1  Dill.  Mun.  Corp,  $  816,  the 
rule  is  stated  as  follows:  "When  there 
are  both  special  and  general  provisions, 
the  power  to  pass  by-laws  under  the  sp^ 
dal  or  exjuresB  grant  can  only  be  exercised 
In  the  cases  and  to  the  extent  as  respects 
(Jbose  matters  allowed  by  the  charter  or 
incorporating  act ;  and  the  poww  to  pass 
by-laws  under  the  general  clause  does  not 
enlarge  or  annul  the  powek*  conferred  by 
the  spedal  provielons  in  relation  to  tbefr 
various  subject-matters,  but  gives  authoi^ 
Ity  to  pass  by-laws,  reasonable  in  their 
character,  upon  all  other  matters  within 
the  scope  of  their  municipal  authority, 
and  not  repngnant  to  the  constitution 
and  general  laws  of  the  state. "  On  this 

grinclple  the  authority  to  pass  ordinances 
I  respect  to  the  subject-matters  ot  retail- 
ing is  derivable  only  from  the  special  pro- 
vision conferring  power  to  Ucense,  tax, 
and  r^ulate  retailers.  The  municipal  au- 
thorttiee  had  not  at  the  time  ot  the  paa- 
sage  of  the  ordinance,  nor  have  they  since, 
provided  any  legal  mode  by  which  a  re> 
taller  can  obtain  a  license.  And  in  01m- 
stead  V.  Crook,  ante.  776,  (present  term,) 
we  decided  that  the  act  ot  December  7, 
1886.  prohibiting  the  sale  ot  spirituous, 
Tlnons,  or  malt  liquors  In  Calhoun  county 
took  etSect  before  the  alleged^lolatlon  ot 
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tbe  ordtnaace  and  am«t  of  Mra.  Untreln- 
er,  and  to  Inforceln  thedty  frf  Anniaton, 
no  ordinance  In  reapect  to  ■och  matter 
bBTtnff  been  passed  by  the  municipal  an- 
thorities  aader  the  special  power  ifranted 
by  the  Incurporatlns  act.  No  mode  hav* 
big  been  provided  by  wblcbslie  could  hare 
obtained  a  license  to  retail,  tbe  ordinance 
to  prohibitory  In  Its  nature.  Power  con- 
fnired  onamnnlclpal  corporation  to^raut 
licensee  to  retallere,  and  to  regulate  tbem, 
does  not  confer  power  to  prohibit  the  sale 
of  Bpiritnons  liquors.  iVIlller  y.  Jonee,  80 
Ala.  89.  In  reference  to  the  charter  of  the 
city  of  Annlston  It  Is  said  In  Ex  parte  B«y- 
nolds,87  Ala.  188.  6  South.  Bep-SSSi^It 
confers  the  power  to  *  license,  tax  and  ras- 
olate  grocers,  merchants,  retailers/ etc., 
but  it  confers  no  dowot  to  prohibit  the 
sale  of  liquors."  The  ordinance,  beiag 

ErohtMtory,  is  inralld  for  want  of  power 
I  the  mnnidpal  authorities.  Mrs.  Un- 
trelner  was  Ill^ally  restrained  of  her  lib- 
erty, and  was  properiy  discharged  on 
bnbesa  corpus  by  the  JudRe  ot  probate. 
Ex  parte  Burnet^  80  Ala.  481.  OBrtlorari 
denied. 


&icces8lon  ot  Msybb. 
CSuprvms  Court  of  LouMana.  Uay  19,  ISOa) 
Braomo  FBavoBiu.iro>-6inT  bt  Tctob— PAarm. 

L  It  is  llie  duty  of  the  nndor-tator  to  act  for 
the  minor,  wheoerer  the  Interest  of  the  minor  Is 
In  oppositaon  to  the  Interest  of  the  tutor. 

2.  If,  la  a  pnx»edin9  to  compel  a  purtihaser 
to  comply  with  tiie  adludlcation  to  Mm  of  sao- 
oessloD  property,  at  the  Instance  ot  the  admlnis- 
tntn*,  who  is  tos  fattier,  hat  anqnalifled  tutor  of 
»  minor,  that  minor  is  a  neoessary  party,  the 
minor  Is  legally  lepresented  thereia  hy  the  un- 
der-tutor. 

(Slfilalnu  by  th«  Court) 

Appeal  from  cItU  district  court,  parish 
oC  (^eanx ;  Kino,  JndKe. 

a.  P.  Dart*  for  appellant.  Jiut.  D. 
Coleamo,  for  appellee.  H.  H.  Sryau  and 
T,  R.  BoMier^  lor  minors. 

Berhudez,  C  J.  Thto  to  an  appeal  from 
a  Judfcment  dismissing  a  rnle  taken  to 
compel  compliance  with  an  adjadlcatlon 
of  succession  property  Jodlcially  ordered 
tu  be  sold,  at  the  instance  of  the  adminis- 
trator, to  pay  debts.  The  adjudlcatee 
filed  a  return  to  this  rule  as  follows: 
"Now  comes  Mrs.  Julia  Donahue,  made 
defendant  In  rule  herein  taken  to  compel 
compliance  with  adjudication  of  property 
herein,  and  for  exception  says  that  the  rec- 
ords and  proceedings  herein  show  that 
one  Julia  Alckleu  Meyer,  a  minor,  is  Inter- 
estctl  as  uwner  of  an  undtvided  half  of  the 
property  In  question,  and  charged  by  the 
father  as  hiedebtor,  and  to  therefore  a  nec- 
essary party  to  these  proceedings  which 
Tltallyaffect  her  Interest;  thatsaid  minor 
has  no  legal  representatlfre  whom  this  re- 
spondent can  make  party  hereto;  that, 
tu  the  interest  both  of  said  minor  and 
this  reapondent.it  becomes  necesHary  that 
these  proceedings,  which  Involre  the  alien- 
ation ot  the  entire  property  of  said  minor, 
should  be  conducted  contradictorily  with 
■aid  minor  legally  and  properly  repre- 


sented; thattbaeto  therefore  a  want  of 
proper  and  necessary  parties  for  a  proper 
determination  of  the  Iseneshn^n.  Where- 
fore exceptor  prays  that  plaintiff  be  re- 
quired to  cause  a  repreeentatlTe  to  aald 
minor  to  be  named  and  qualified,  or  that 
this  honorable  court  wUl  make  snch  ap- 
pointment after  dtteproceedlD9i,aiid  that 
plcdntlfl  be  required  to  make  said  minor 
party  to  tills  rule*  or  tbat  respondent  and 
exceptor  be  atturded  an  opportunity  to 
make  said  minor  a  party  heneto."  The 
court  having  ordered  the  under-tutor  to  be 
made  party,  thto  was  done,  and  the  case 
came  on  for  trial.  After  bearing  argument 
on  the  exception,  it  dtomlsaed  the  mle.  re- 
serving to  the  fathw  the  right  to  qoaHIy 
as  tutor  <rf  hte  minor  child,  under  orders 
of  tbe  court.  Before  the  entering  of  the 
said  Judgment,  counsel  for  plaintiff  In  mle 
offered  to  Introduce  oral  testimony  to  ma  io- 
ta) n  the  truth  of  the  aUegatlons  ot  the  pe- 
tition, on  which  the  rule  on  the  adjndl- 
cotee  Is  based,  considering  that  all  de- 
feneesagalnsttbesaid  mlesh<mld  be  orged 
prior  to  the  Judgment  dismissing  tbe 
rule.  The  defendant  In  role  objected  tu 
any  testimony  showing  liability  of  the 
community  to  the  father  and  husband 
and  master  of  the  community,  upon  the 
ground  that  the  said  liability  was  in  real- 
ity the  debt  of  the  child  and  minor,  and 
that  soch  liability  should  not  be  shown, 
except  contradictorily  with  the  minor, 
tiioogh  a  proper  represoitatlve  now  ex- 
tots,  as  to  shown  by  the  record  in  thto  pro- 
ceeding. The  court  having  sustained  tbe 
objection,  a  bill  was  reserved  to  the  rul- 
ing.  As  the  record  does  not  contain  tbe 
proof  required  to  support  the  rule.  It  la 
evident  that  thto  court  cannot  pass  upon 
the  merits  ot  the  rule  to  detarmlne  whetb- 
er  the  ddendant  In  It  should  or  not  be 
made  to  comply  with  hto  adjudication. 
Tbe  only  question  with  whtoh  it  to  noir 
concerned  Is  that  raised  by  the  exception, 
which  Is  to  the  effect  that,  as  the  minor  to 
Interested  In  tbe  issue  before  the  court, 
and  is  not  represented  at  the  trial  of  the 
same,  the  court  cannot  adjudicate  upon 
the  same.  It  appears  that  the  adminis- 
trator to  the  surviving  husband  of  tbe  d^ 
ceaHed,  and  the  tiitfaer  of  the  minor  In 
question,  and  that  he  had  not  qualified  as 
tutor.   From  hto  omission  thus  to  qual- 
ify, the  defendant  in  rule  Infers  that  the 
minor  Is  not  a  party  to  the  proreedlng. 
This  Is  an  error,  for,  had  the  father  quali- 
fied as  tutor  of  the  minor  child,  he  would 
have  bad  no  right  to  repreeeut  her  in  tbe 
proceeding,  owing  to  the  alleged  conflict 
of  Interest  between  them.   In  each  a  case, 
the  law  makes  it  tbe  duty  of  the  under-ta- 
tor  to  act  for  the  minor.   Fev.  Civil  Code, 
art.  275.   As  the  question  does  not  arise, 
we  are  rellevt^  from  the  necessity  of  decid- 
ing whether,  the  father  not  having  qnaU- 
fled,  an  under-tutor  can  be  legally  ap- 
pointed. It  to  ther^ore  apparent  that.  If 
It  be  true  that  the  minor  to  a  Decenary 
party  to  the  proceeding,  she  was  tbOTein 
sufficiently  represented    by  the  nnder- 
tutor.  The  trial  of  the  rule  ought  to  have 
been  proceeded  with.  It  to  therefore  or- 
dered that  the  Judgment  appealed  from  be 
reversed,  and  that  tbe  rule  herein  taken 
on  the  adjudlcatee  be  r^nstated,  and  z» 
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manded  to  the  lowerconrt  for  fortherpro- 
ceedlosa  according  tu  law. 

BehMTiny  nfnsad. 


Habt  v.  DBSTrook 

(Supreme  Court  of  Louiftano.  JUj  19,  1890. 

^  «k  La.  Ana.) 

Oomucra— A«K»r  cnr— Snvnraa— SxraRxi. 
"Wbere  sereral  experts  are  empUff  ed  to  M- 
timato  the  cost  of  a  boUalDfr,  and  they  differ  ma- 
tCNclally  in  their  CBUmates  of  the  ralne  of  material 
tumlthed  mkI  labor  performed,  the  trade  ia  most 
CMM  m»  he  lomid  la  tha  loweit  aetbaate  aaade 
by  one  of  tham. 
i^i/UaJnu  liy  Ow  Court.) 

Appeal  from  civil  district  conrt,  parish 
of  Orleans;  Rightor,  Jndge. 

nice  &  Armstrong,  for  appellaiit.  fl.  P. 
Dart  and  B.  Fttche,  for  appellee. 

McI^BST,  J.  In  1881  the  plaintiff  em* 
ployed  the  defendant  to  tear  down  an  old 
bnlldliiK  and  erect  a  new  one  on  the  prera- 
lapB  Nos.  472, 474  Camp  street,  In  the  dty 
of  New  Orleans.  There  were  several  writ- 
ten contracts  entered  Into  between  the 
parties.  The  house  was  constmctod  by 
the  defendant.  There  was  a  dlsafrreemcnt 
between  the  parties  as  to  the  value  of  the 
work.  Its  character  and  price.  The  plain- 
tiff, alleging  he  had  overpaid  the  defend- 
ant, brought  salt  against  talm  for  the 
amount  which  he  allures  he  paid  the  de. 
fendant  In  excess  of  the  valne  of  the  work, 
Inelndlng  cost  of  material,  etc.  The  plain- 
tiff abandoned  the  written  contracta  bo* 
tween  htm  and  the  defendant.  The  nature 
of  the  suit  may  be  determined  by  the 
prayer  of  his  petition,  which  Is  eis  follows: 
^ That  after  due  proceedings  had,  the  de- 
termination of  the  fair  and  ]nst  price  and 
compensation  due  to  said  d^endant  Drey- 
fdns  for  the  materials,  labor,  services,  and 
commissions  as  set  forth  In  this  petition, 
that  petitioner  hare  Judgment  forthe  sum 
paid  by  him  to  said  Dreyfoua  In  excess  of 
the  fair  and  Jnst  price  of  said  materials, 
services,  and  commissions."  The  defeod- 
unt  answered  denying  plalntltT's  demand, 
and  also  prayed  for  a  valuation  of  work 
and  materlala  furnished,  with  10  per  emt. 
for  builder's  commission.  He  reconvened 
and  prayed  for  a  Judgment  of  98,800 
against  the  plaintifffor  a  oalancedne  him. 
There  was  Judgment  tor  the  ^dendant  for 
the  sum  of  $8,863.24.  The  plaintiff  ap- 
pealed. There  may  be  experts  employed 
to  examine  the  building  Id  order  to  esti- 
mate the  cost  of  tearing  down  the  old 
ballding  and  erecting  a  new  one.  Among 
the  number  were  three  who  were  em- 
ployed several  weeks  In  making  a  detailed 
and  careful  estimate  of  the  value  of  the 
workmanship  done  by  the  defendant,  the 
cost  of  material  furnished  by  him,  and  the 
costa  of  removing  the  old  building.  These 
arehltects  and  bnllders  were  selected  by 
both  parties  to  this  litigation,  when  It 
was  postponed  to  arbitrate  their  dltfer- 
enees.  John  K.  Collins  was  selected  by 
the  plaintiff.  His  estimate  of  the  entire 
cost  of  the  tearing  down  the  old  building, 
and  the  work,  material,  and  labor  em- 
ployed in  the  new  building,  with  thecom- 
mlsalon  added,  was  913,673.17.   We  deem 


it  Inst  to  accept  this  estimate,  bslng  tha 
lowest.  In  the  opinion  in  VUlalobos 
Mooney,  2  La.  888,  the  supreme  conrt  used 
language  very  appropilate  to  the  present 
controversy,  as  follows:  "The  witnesses 
who  were  examined  in  this  cause,  most  of 
them  architects  and  undertakers  by  pro- 
fession, differ  materially  In  their  estimates 
of  the  value  of  materials  furnished  and 
labor  performed  by  the  defendant.  It  ia 
the  interest  of  such  men  to  value  services 
which  they  are  in  the  habit  of  performing 
at  the  highest  possible  rate,  and  there  Is 
sometimes  an  esprft  de  corps  prevailing 
among  ihem.  formidable  to  the  Interests 
of  proprietors  when  any  coUl^on  occurs 
between  the  latter  and  one  of  their  body. 
Taking  these  circurastancee  into  view,  the 
truth  will,  in  most  eases,  ba  most  proba- 
bly found  in  the  lowest  estimate  made  by 
any  one  of  them.  When  called  on  to  value 
services  rendered  by  men  of  thtslr  art,  con- 
sidered, all  of  cfaaracteis  equally  unexcep- 
tionable and  uninfluenced  by  drcnmstan- 
ces  having  a  peculiar  tendency  to  operate 
more  on  one  than  another  of  them.  "*  The 

Srinclple  here  announced  was  affirmed, 
uccesslon  ol  Duclo^ll  La.  Ann.  406,  and 
CoUlns  V.  Orares.  18  La.  Ann.  96.  The 
amount  stipulated  In  a  contract  thus  may 
be  correctly  used  as  a  means  to  ascertain 
the  Just  value  of  the  woi^  performed,  but 
ought  not  to  be  considered  In  exclusion  of 
all  other  testimony.  Vlllelobos  v.  Moon- 
ey, 2  La.  338.  But  In  the  Instant  cass 
the  departure  from  the  original  plwis  and 
estimates,  which  Is  recognised  by  plaintiff 
and  defendant,  was  to  such  an  ectent  but 
little  Information  can  be  obtained  from 
the  written  contracts  as  to  the  value  of 
the  materials  furnished  and  the  worii  pep- 
formed  by  the  defendant.  We  will  there, 
fore  follow  the  courae  pointed  out  by  both 
parties,  and  estimate  upon  a  qauntam 
mernft,  and  adopt  the  estimate  of  Collins, 
which  was  for  the  sum  of  918,872.17.  To 
this  must  be  added  tiie  sum  of  9275  for 
mason-work,  which  was   admitted  by 

filalntlff,  and  not  estimated,  and  9820  dlf- 
erence  In  favor  of  defendant  on  the  pave- 
ment. We  are  of  the  opinion  that  the 
Judgment  of  the  lowerconrt  does  substan- 
tial Instlee  between  the  pardet.  Judg- 
ment afflrmed. 

State  v.  Natai^ 

(AipmM  Court  of  Louiaiana.  May  B,  UBBl 
43  La.  Ann.) 

Gin  Ommmaiioss  CaainagCTKBr-- SgtMSi  um 
Blocks. 

The  term  "Miiare, "  as  employed  In  oitymr- 
dlnance  No.  4706  A.  8.,  meant  what  la  generally 
understood  by  that  word;  and  the  term  "block,* 
as  employed  ia  oltiy  ordinance  No.  4146  C.  S., 
means  the  same  thing.  These  terms  are  oonvert- 
ibls  and  are  used  qmoajnumsly. 
(^Uatnu  hy  the  Ctturfc) 

Appeal  from  first  recorder's  court  of 
New  Orleans;  W.  B.  Murphy,  Judge. 

H.  8.  BeldeBt  lor  app^ant.  T.  MeHj^ 
man,  for  appellee. 

W ATKINS,  J.  The  defendant's  appeal  is 
taken  from  sundry  Judgments  pronounced 
against  him  In  the  recorder's  court,  for 
sundry  violations  of  city  ordiniuice  No.  4^ 
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14B»  whicb  la  known  as  the  "  Prlrate  Haiv 
ket  Ordinance. "  It  providee  that  no  pri- 
vate marketahall  be  established  "  within  a 
walking  (llstanreof  six  blocks  of  any  public 
market,"  and  the  only  qaestlon  torus  to 
determine  Is  whether  defendant's  private 
market,  which  Is  established  at  the  comer 
of  Llbni?  and  Erato  streets.  Is  within 
the  prohibited  distance  of  Dryades  mar- 
ket. This  and  slmllarqaeetlonB  bare  been 
recently  examined  and  decided  by  us.  In 
State  V.  Bartbe.  41  La.  Ann.  46,  6  Booth. 
Bep.  681,  we  had  under  coual deration,  and 
Interpreted,  city  ordinance  No.  4798  A.  8., 
founded  on  Act  No.  100  of  1878,  which  pro- 
hibits private  markets'*  within  a  radius  of 
six  squares  of  any  pubUc  market;**  and 
we  held  Its  true  meaning  and  import  to 
be,  **a  distance  uf  six  squares,  over  which 
customers  would  be  able  to  walk  from 
one  market  to  another."  In  reaching  that 
coiicluelon.  reference  was  had  to  the  pro- 
visions of  Actlieof  1888,  on  which  the  cl^ 
ordinance  now  under  review  Is  founded, 
and  the  Idmtlcal  language  of  which  Is  em- 
ployed. It  was  referred  to,  not  as  con- 
trolling that  case,  but  as  Illustrating  the 
theory  entertnined  by  the  court,  and  to 
exhibit  any  poeslble  difference  there  mlgnt 
be  between  ft  and  the  one  announced  In 
8tate  V.  Berard,  40  La.  Ann.  172.  8  Sonth. 
Bep.  468.  The  BarUie  Case  was  closely 
followed  by  that  of  State  v.  Schmidt.  41 
La.  Ann.  37, 6  Booth.  Bep.  630,  in  which 
we  treated  of  ordinance  7498  A.  S.  again, 
and  held  that  the  various  charges  against 
the  defendant  mnst  fall  because  hie  mar- 
ket  was  not  within  "six  walking  squares 
of  St.  Mary's  market,  counted  the  nearest 
way."  The  Berard  Case  states:  "It  Is 
further  apparent  thatwhen  the  legislature 
used  the  language  stated  It  meant  what 
was  generally  understood  by  the  word 
'sqaare.*"  40  La.  Ann.  174, 8  South.  Bep. 
464.  Thus  we  have  It  effectually  proved, 
by  three  opinions,  that  the  word  "square" 
In  the  former  ordinance  and  law  meant 
what  was  generally  understood  by  that 
term ;  and  that  the  word  "  block  "  In  the 
latter  ordinance  and  law  meant  Just  the 
same  thing.  In  other  words,  ''square" 
and  "block**  are,  strictly  speaking,  con- 
vertible terms.  To  the  transcript  is  ap- 

S ended  a  sketch  made  of  the  loeaa  in  quo 
y  the  draughtsman  In  the  city  surveyor's 
office,  plainly  showing  that  defendant's 
private  market  la  within  the  prohibited 
distance,  counting  the  squares  or  blocks, 
or  by  making  the  estimate  by  feet.  Other 
testimony  fully  confirms  the  correctness 
of  the  sketch.  Judgmmts  affirmed. 


State  v.  Billow. 

(SuprmM  Court  of  LouiMamt.  May  19,  1890. 
^  Lb.  Ann.) 

Canmux.  Lav— Coitddci  or  Jdbt— DRimirs 

WtH>— SiPAIUTIOIT. 

1.  The  use  of  wine  In  moderate  quantity  at  a 
meal  will  not  per  m  vitiate  t^e  finding  of  the 
Jury,  when  not  attended  by  circumBtances  ol  mls- 
oonduot,  and  it  Is  not  shown  that  any  member 
waa  under  the  influenoe  of  an  Intoxlcatincrllqaor. 

8.  Beporatton  of  a  Juror  from  his  fellows,  a 
moment,  to  wash  his  handa,  in  one  of  the  jury- 
roonM^  the  docv  of  whloh  was  apem  in  the  oonrt- 


room.  In  view  of  the  dBoet  laduiML  Is  noteeiiM 

for  a  new  trial. 

{SyUatnu  ty  the  Court) 

Louis  P.  Paqatit  and  Paul  C.  Laaaatte, 
for  appellant.  The  Attom^  QeneniL  tor 
the  State. 

Brbatjx,  .T.  Appeal  from  the  criminal 
district  court,  pariah  of  Orleans.  The  ac- 
cused was  charged  with  bavingcommltted 
a  rape.  He  was  found  guilty  of  assault 
with  Intent  to  commit  rape,  and  sentenced 
to  two  years*  Imprisonment  at  bard  labor. 
From  uie  verdict  and  sentence,  be  appeals. 
The  api>eal  rests  on  the  overruling  of  a 
motion  for  a  new  trial.  The  grounds  are 
the  misconduct  of  the  Jury,  In  that,  with- 
out an  order  of  court,  they  were  permitted 
to  have  wine  brought  to  them  In  such  a 
quantity  as  to  have  occasioned  misbe- 
havior; also,  that  they  separated  afterthe 
Judge's  charge,  and  before  retnmUig  Into 
court  with  thdr  verdict.  To  sustain  the 
grounds  ol  the  motion,  a  number  of  wlt^ 
nesses  were  examined  at  the  instance  of 
defendant;  none  on  the  part  of  the  state. 

The  record  discloses  that  one  of  the  Ju- 
rors wrote  an  ordw  for  two  gallons  of 
wine,  which  he  handed  to  the  deputy-sher- 
iff In  charge  of  the  Jury-  The  wine  was 
provided.  At  dinner  it  was  served  by  an- 
other deputy.  In  about  equal  quantity,  to 
each  Juror  except  one,  who  did  not  drink. 
Two  of  the  deputies  also  drank  of  the  wine. 
The  whole  quantity  used  was  about  one 
gallon.  The  remainder  was  taken  away 
after  dinner  by  one  of  the  deputies.  The 
jury  did  not  haveany  wine  beforethemeal. 
An  attempt  was  made  to  prove  that  one 
of  the  Jurors  was  not  sober  In  the  room 
ol  deliberation.  This  failed.  Three  wlt- 
neesea  tor  the  defendant  testify,  in  positive 
terms,  that  he  was  not  under  the  Influ- 
ence of  llguor.  Two  othereotthe witnesses 
testify  that  this  Juror  was  111,  or  had  an 
appearance  of  illness ;  and  one  of  the  two 
adds  that  he  did  not  have  an  entirely  so- 
ber look  about  him.  These  witnesses  at 
the  time  were  not  near  this  Juror.  They 
did  not  speak  to  him.  The  three  other 
witnesses  were  the  deputy  sheriffs  In 
charge  of  the  Jury.  They  unhesitatingly 
assert  that  lie  was  sober. 

The  trial  Judge,  in  overruling  the  motion 
for  a  new  trial,  aald ;  **  At  this  time  It  la, 
and  that  he  Is  tnfonned  that  It  has  beoi 
for  years  past,  the  habit  to  allow  Juries  to 
have  claret  for  their  dinner. "  The  wine 
should  not  have  been  sent  to  the  Jury 
without  a  special  order  from  the  presiding 
Judge.  As  It  was  not  the  cause  of  any 
misconduct  on  the  part  of  the  Jury,  nor  in 
It  shown  thatlt  has  had  the  least  Influence, 
the  verdict  will  not  be  annulled.  It  would 
be  decidedly  preffO'able  If,  while  Jurors  are 
intrusted  with  the  eonidderaUon  of  ques- 
tions involving  the  lUta  ajtd  liberty  of  a  M- 
low-belng,  nothing  but  necessary  food 
were  provided.  At  any  rate.  If  Intoxlcat* 
Ing  liquors  are  deemed  necessary,  they 
should  be  procured  o:'1y  on  the  Judge's  or- 
der.  We  will  avail  ourselves  of  the  oppor- 
tunity to  state  that  we  adhere  strictly  to 
the  cases  of  State  v.  Bniussard,  41  La. 
Ann.  81, 6  Sonth.  Bep.  647;  State  v.  Dem- 
areste,  41  La.  Ann.  418, 6  South.  Bep.  664, 
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—on  tbla  subject,  and  that,  in  the  cases  at 
all  similar,  our  conclusions  woald  be  the 
same  as  that  arrived  at  in  those  cases. 

The  next  ground  of  the  motion  for  a 
new  trial  is  not  supported  by  the  facts. 
It  is  alleged  that  one  of  the  Jurors  was  per- 
mitted to  separate  from  the  Jury.  The 
testimony  shown  that  one  of  the  number, 
at  the  time  while  the  Jury  was  being  con- 
ducted by  deputies  from  one  apartment  to 
another,  was  a  little  slow  in  following. 
The  deputy  who  waa  folowing  In  the  rear, 
urged  bimon.  Thlscannotgiverise  to  seri- 
ouscomplaint.  At  another  time,  while  the 
members  of  the  Jury  were  standing  on  the 
gallery  projecting  in  the  court-room,  one 
of  the  Jurors  stepped  Into  one  of  the  jury- 
rooms,  and  wauied  his  hands.  The  three 
deputies  In  charge  of  the  Jury  testify  that 
be  was  followed  by  one  of  thelrnumber, 
and  in  a  few  mlnntee  returned.  There  is 
conflicting  testimony  as  to  the  Immediate 
presence  of  the  officer  in  the  room.  It  Is 
unimportant;  for,  it  the  Juror  was  absent 
at  all,  it  was  only  for  a  moment,  within 
this  view  of  an  officer.  State  t.  Johnson, 
80  La.  Ann.  921;  State  t.  Kennedy,  8  Bob. 
(La.)  690. 

The  motion  for  a  new  trial  waa  legally 
denied.  Judgment  affirmed. 


Watbrbubt  et  al.  t.  Atlas  Cordiob  Co. 

(Aifireme  Court  fxf  LmUaiana.  Kay  19,  1880.) 

Taxation— KmimoN—MAHPTAOtoBM  Bcs. 
pMmioir. 

1.  nie  capital,  mscliiDery,  and  oOiar  pH^ 

tiie  manuf  aoture  of  cordage,  rope, 
and  twme  U  ezampt  from  toxatioii. 

2.  Temporary  interruptions  In  the  operation 
of  the  faounyemploTod  iamaDofacturinK  articles 
enumerated  in  artl^  907  of  Qie  oonstltutiou  do 
not  subject  the  property  and  maohlneryemployed 
therein  to  taxation. 

L  Where  tlie  faotory  la  leased,  and  tlie  object 
of  die  lease  la  to  prerent  the  manufiaetiire  of  fiie 
articles  reqalred  to  be  nuumfactored  to  exempt 
the  property  from  taxation,  the  object  of  the  lease 
la  in  direot  opposition  to  the  declared  purpose  of 
article  907,  and  the  property  and  maoninery  be- 
come subject  to  taxation. 

4.  State  taxes,  privileges,  and  morteages  for 
the  years  1888,  18&t  are  prescribed  by  Are  years, 
nnder  Act  96  of  im 
(SuUainig  by  the  CoutL) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Kino,  Judge. 

W.  B.  SommervUle,  for  appelant.  Wyane 
RugerSy  for  tax  collector.  Heary  C.  MU- 
/er,  tor  appellee. 

HcEnert,  J.  The  plaintiffs  were  mort- 
gage vredltorp  of  the  defendant  company. 
They  obtained  a  writ  of  seizure  and  sale 
against  the  property  of  the  company  for 
tbeir  debt.  The  property  was  sold,  and 
adjudicated  to  plaintiffs.  The  price  bid 
was  paid  Into  the  hands  of  the  sheriff. 
After  the  sale  of  the  factory,  L.  Water- 
bury  ft  Co.  tool£  a  rule  against  the  city  of 
New  Orleans  and  the  state  to  cancel  and 
erase  theinscriptlonsof  the  tax  mortgages 
and  privileges  of  the  city  and  state.  The 
grounds  for  the  rule  were  that  the  prop- 
erty of  the  company,  the  lots  and  bulld- 
foige  and  machinery,  were  exempt  from 
taxation  under  article  807  of  the  constltu- 
Uon  ol  tiie  state:  that  the  taxes, tax  priv- 


ileges, and  mortgages  were  prescribed  un- 
der Act  96  of  1882.  The  taxes  alleged  to 
be  due  the  city  of  New  Orleans  have  been 
paid,  except  those  for  1888.  The  only 
questions,  therefore,  presented,  are  wheth- 
er or  uot  the  property  of  the  Atlas  Cord* 
age  Company  was  exempt  from  taxation 
bi  pursuance  of  article  2OT  of  the  oonstitn- 
tlon ;  and,  if  not,  have  the  taxes  been  pre- 
scribed as  against  the  state? 

The  defendant  company  waa  established 
in  the  city  of  New  Orleans  In  18S2.  Article 
Sol  the  act  of  Incorporation  of  the  com- 
pany says:  "The  purpose  for  which  this 
corporation  Is  establlebed,  and  the  nature 
of  the  business  to  be  carried  on  by  It,  are 
declared  and  spedfled  to  be  the  conver- 
idon  or  manufacture  of  any  fibrous  or 
other  substance  Into  cordage,  twine,  rope, 
and  other  goods,  wares,  and  commodi- 
ties, and  the  sale  of  such  products,  either 
as  raw  material  or  in  a  manufactured 
state,  and, In  the  execution  of  such  objects 
and  purposes,  to  erect  and  operate  or 
conduct  manufactories  therefor."  Prop- 
erty was  acquired,  and  boilers,  engines, 
and  machinery  placed  therein,  and  the 
manufacture  of  rope  was  begun  and  con- 
tinued, with  interruptions.  A  large 
amount  of  capital  was  Invested ;  and  the 
factory,  when  running,  employed  om  100 
hands. 

The  meaning  of  the  article  of  the  constitu- 
tion is  very  plain.  It  was  intended  to  cover 
all  textile  material,  and  the  work  of  con- 
verting It  Into  manufactured  articles,  such 
as  rope,  fish-llnea,  end  other  articles  of 
like  nature,  either  twisted  or  woven,  or 
worked  into  another  shape  or  condition, 
so  that  it  becomes  a  manufactured  article 
from  the  exempt  material.  The  property 
and  machinery,  therefore,  employed  in  the 
manufacture  of  rope  and  twine  \n  a  fac- 
tory which  works  more  than  five  hands, 
is  exempt  from  taxation.  City  r.  Arthurs, 
86  La.  Ann.  98. 

During  the  years  1883. 1884,  the  company 
ceased  operations,  and  was  not  engaged 
in  the  manufacture  of  any  taxable  mate- 
rial Into  articles  for  which  it  was  created. 
In  1885, 1886, 1887,  the  factory  was  In  op- 
eration. In  1888  Itwas  not  manufacturing 
for  prudential  reasons,  on  account  of  the 
high  price  of  hemp,  and  the  difficulty  of 
procuring  the  raw  material  In  Mexico. 

The  object  of  the  constitutional  exemp- 
tion was  to  encourage  the  Introduction 
Into  the  state  of  machinery  for  the  pur- 
pose of  manufacturing  the  articles  enumer- 
ated in  article  207.  As  long  as  the  factory 
exists,  and  the  property  and  machineiy 
are  dedicated  to  the  purpose  required  by 
article  207,  the  reasons  for  the  exemption 
exist.  It  was  not  the  Intention  of  the 
framers  of  the  conBtitnlion  that  the  state 
should  supervise  the  management  of  the 
factory,  and  inquire  Into  the  reason  for 
any  interruption  of  its  business,  In  order 
to  subject  its  property  to  taxation.  This 
conrse  would  destroy  the  object  and  pur- 
poses of  the  constitutional  exemption, 
as  It  is  not  likely  that  capitalists  would  be 
willing  to  subject  themselves  to  such  in- 
quiries. The  property  and  machinery,  up 
to  the  time  ot  the  dlsaolntlon  of  thecorpo- 
ratlon,  except  for  the  years  1S8S,  1884,  are 
exempt  from  taxation,  as theintorruptions 
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In  tiie  operation  of  the  factory  were  fOT 
■atfaractorr  reaHons. 

Id  1S8S.  1S84,  tbe  company  leaeed  Its  fac- 
tory to  Waterbury  &  Co.  The  ob|ect  ot 
tiie  lease  -was  to  close  the  property,  bo 
that  no  rope  coald  be  manufaetared.  It 
waa  evidently  done  for  the  parpoae  of 
•topping  competition,  and  reducing  the 
enppty  of  rope.  The  cloRlnff  of  tlie  fac- 
tory lor  these  years,  for  this  pnrpose,  was 
In  opposition  to  the  declared  object  of  ar- 
ticle 207.  The  property  and  machinery 
were  not  employed  for  tbe  purpose  for 
which  the  exemption  waa  granted.  It  la 
liable  for  taxation  dnring  these  years,  as 
It  then  abandoned  tbe  business  ol  manu- 
faeturinx  rope.  The  prescrlptton  of  Are 
yean  Is  pleaded  against  the  taxes  for 
these  years.  No  Interruption  of  prescrip- 
tion Is  shown.  The  plea  most  therefore 
prerall.  Section  S4,  act  96  ol  1882. 

Judgment  affirmed. 


HjntiiBTntnr  t.  Aius  Stbam  Cobdaqb  Co. 

(Supnme  Court  of  LouMana.  Kay  IB,  UBQ. 
^  La.  Ann.) 

Appeal  from  drll  dlstriot  osart,  jsrlsh  of  Ori»- 
sns;  vooKHraa,  JodffB. 

Bayne,  Denagrt  A  flavne,  ft>r  sppeinaat 
Wayne  Hogen  and  W.  B.  ScmvmervQle,  for  tax 
collector.   Omer  ViUere,  for  appellee. 

HcBirBBT,  J.  TbB  imatm  involvod  la  Hits  osm 
•re  Identical  with  those  in  VTaterbory  r.  OODdage 
Go.,  ante,  7SS. 

For  tbe  reasooa  assigned  In  that  case,  It  Is  or- 
dmed,  adjudged,  and  decreed  tbat  the  judsmei^ 
appealed  from  be  avoided  and  rerersed;  ana  it  is 
now  ordered  and  decreed  liiat  the  rule  taken  by 
flie  state  tax  oollsetor  be  dlichm^ied,  aad  tbe  rule 
takes  against  the  dtr  be  made  absolnlie.  Ap- 
pelkeea  ts  pay  cfstta  of  both  oonrfei. 


Btatb  t.  Suebbb. 

(fSuirrmite  Court  of  ZouMono.   Hay  19^1890. 
^La.  Ann.) 

UoaoEB — Etidsxcc — ^Dbclasatioks — SSKTBHCa  — 
Bills  ot  EIxcbptioss. 

1.  Whenever  there  is  a  dlAereaoe,  in  the  re- 
4dtaU  of  a  bill  of  exceptions,  between  the  state- 
ment  made  \>j  the  teinl  Judge  and  the  statement 
of  counsel,  tbe  former  is  accepted  as  correct 

S.  Declarations  made  hythe  party  shot,  imme- 
diately after  tbe  f'xxtiog,  area  partof  the  tacts  of 
the  case,  and  ol  the  events,  inseparable  from  the 
crime,  and  are  admissible  In  evidenoe  as  part  of 
the  Tea  oeBtm.  They  are  instinctive  words,  and 
not  words  of  narration. 

8.  The  term  of  the  ^strict  oonrt  did  not  con- 
flict with  a  term  of  the  court  of  appeals,  when  an 
•oensed  waa  conTicted  on  a  day  previous  to  the 
time  fixed  to  bold  a  term  of  that  court,  and  sam- 
tme  was  paoaed  npaa  him  aix  days  ulierwarda, 
at  a  time  when  It  wts  not  ihoim  that  tbe  oonrt  of 
sj^alB  was  still  in  session. 
<Si/Uahue  by  <he  Court) 

Edward  Sej-mour,  for  appellant.  Tbe 
Attorney  Geueral,  for  the  State. 

Breaux,  J.  Appeal  from  the  twenty- 
seventh  Jadiclal  district  court,  parish  of 
St.  Martin.  The  defendant  appeals  from 
a  sentence  of  two  years'  Imprieunment  at 
hard  labor.  He  is  charged  with  having 
shot  one  John  DbtIs  with  Intent  htm  to 
kill  and  murder. 

During  tbe  trial,  he  objected  to  tbe  testl- 


raony  of  three  wltneaaes  on  ^wgroanA 
that  It  was  hearsay.  The  eovrt  orarnled 

the  obfection,  admitted  Hie  testimony, 
and  held  that  itwaa  part  of  the  res ge&ta.  • 
To  the  c-oart's  ruling  a  blH  of  exception 
was  reserved.  In  tbe  recital  of  the  teatl* 
mony  In  this  bill,  there  Is  dtsagreeramt 
between  tbe  court  and  eonnsel  about  the 
facta.  The  recitals  of  ooumiel  are  dlHerent 
from  those  of  tlie  ]  udge.  Tbe  latter,  onaer 
the  declstonsof  this  court,  wHl  be  uieqited 
as  correct.  State  t.  Tonng.  46  L«.  Ann. 
483, 4  Huuth.  Kep.  481.  The  trial  lodge,  fat 
his  recitals  in  tbe  bill  of  exceptions,  states: 
"The  facte  related  occnrred  on  tbe  spot 
where  the  oflenee  was  cooamltted.  At  tbe 
same  time  tlie  parties  {witness  and  ac- 
cused] were  standing  from  each  other  a 
distance  of  about  twenty  leet. " 

The  defendant  presented  a  motion  Tor  a 
new  trial,  and  another  In  arrest  of  Judg^ 
meat.  In  the  fomer  he  alleges  that  tbe 
term  of  court  at  which  he  was  tried  neces- 
sarily lapsed, owfaig  to  a  term  of  the  third 
circuit  court  of  appeals,  fixed  by  law  for 
the  foartfa  Tuesday  <rf  April.  Tbe  accoeed 
was  found  gallty  ptfor  to  that  time.  He 
was  sentenced  after  that  date.  In  this 
mottoa  he  also  eets  forth  that  he  was  not 
allowed  sufficient  time  to  prepare  bis  de- 
fense. In  the  motion  In  arrest  of  Judg- 
ment, his  counsel  alleges  that  tbe  special 
Jury  was  summoned  for  the  week  begin- 
ning April  21. 1800:  that  the  case  was  set 
for  trial  previous  to  that  time.  It  waa,  in 
the  first  place,  set  to  be  tried  on  that  day. 
When  tbe  case  was  called.  It  waa  reas- 
signed for  trial  lostADter.  The  mlaates 
dieclosed  that  the  defendant  expmsed 
himself  as  ready  to  go  to  trial . 

1.  The  doctrine  of  res  gestsB  is  not  re- 
duced to  certain  rules  as  to  the  Interval  of 
time  between  tlie  moment  the  crime  was 
committed  and  the  declaration.  II  It  la. 
In  certain  cases.  It  has  no  bearing  on  the 
ease  at  bar,  for  tbe  trial  Judge  states  In 
the  bill  reserved  that  tbe  declaration  waa 
made  "at  tbe  same  time."  The  facta  as 
prenented  leave  no  possible  ground  for 
discussion.  The  objection  waa  overruled, 
and  the  testimoay  admitted  as  part  of  tbe 
res^^sfiB, 

2.  Tbe  defendant  pleads  that  the  court's 
term  came  to  an  abrupt  end  on  the  21st  ot 
April,  as  the  term  of  the  court  of  appeals 
is  fixed  under  the  law  for  the  23d  of  that 
month  in  St.  Martin  parish.  On  the  21st. 
when  the  case  was  called,  the  defendant 
expressed  himself  as  ready  for  trial.  He 
took  the  chances  of  an  acquittal,  but,  In- 
Htead,  he  was  on  that  day  found  guilty. 
He  was  sentenced  on  tbe  SStb  of  April. 
It  may  be  that  the  court  adjourned  from 
the  21at  to  the  2Sth  to  avoid  conflict  with 
the  term  of  the  court  of  appeals,  or  It  may 
be  that  the  latter  did  not  bold  a  session 
that  term.  No  evidence  has  been  Intro- 
duced, and  no  proof  haa  been  made.  The 
records  do  not  show  wh«t  the  term  of 
the  district  court  commenced,  nor  when  It 
adjourned.  We  have  no  ground  tocon> 
elude  that  Its  terms  were  fixed  to  conflict 
with  the  terms  ot  tbe  court  of  appeals. 
We  take  notice  of  the  fact  that  the  court 
of  appeiJs  holds  a  term  oommendag  at 
the  time  mentlfmed.  but  we  will  not  pre* 
■nme  that  It  was  In  aesalra  the  day  on 
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wblch  the  acetified  wbb  sentenced.  There 
i8  nu  reason  why  a  district  court  cannot 
adjourn  to  a  day  subsequent  to  the  term 
of  an  intervenlnf?  court  of  appeals.  The 
objection  has  already  been  decided.  State 
V.  Boyd,  88  lOL.  Ann.  876. 

8.  The  complaint  urged  with  reference 
to  the  haste  shown  in  the  trial  haB  no 
merit,  for  It  is  disclosed  by  the  minutes 
that  the  "state  and  the  accused  signified 
that  tb^  were  ready  to  sro  to  trial. "  The 
minutes  of  court  are  evidence  of  the  high- 
est rank,  and  are  conclusive  of  the  facts 
mentioned.  No  objection  was  presented 
before  conviction. 

Judgment  afflmied. 


Saookt  t.  BoniT. 

(Stmrme  Omat  of  lauiaiana.  U»j  10,  1880l 
S  La.  Aim.) 

Puiiaun  OF  IAhd  bt  Aomt— Vrroavoa— b- 

TEKTOBT  O*  SuCOSBlbll. 

1.  Id  a  BQit  brought  iwaiiist  the  widow  and 
heln  of  a  deceased  persoo  for  the  recovery  of  real 
property  sUuidi&g  !□  his  name  at  the  time  of  bla 
oeath,  on  the  theory  that  deceased  was  agent  for 
plaintiff,  nod  Improperly  took  title  in  his  name, 
held,  parol  erldenosis  inadmissibleto prove trand 
la  taking  Utle  in  Us  name,  that  deceased  was 
plalnUC's  agent  to  bin'  real  estate,  or  for  the  por- 
poee  of  estaSlishiug  title  in  the  plaintiff. 

3.  Ib  case  the  widow  of  the  deceased  signs  a 
declaration,  contained  In  an  oCQcial  inventory  of 
the  husbana's  succession,  declariug  that  certain 
real  estate  la  prop«irt.yof  her  husband's  principal, 
she  will  be  concluded  thereby,  unless  she  allege 
and  prove  that  the  declaration  waaslgned  infvror. 
iSgUabuM  by  0i«  GouirL) 

Appml  from  dvll  district  court,  parish 
of  Orleans;  Biohtor.  Judge. 

Oner  Vtllen,  for  appellant.  Bx-  L.  Las- 
MTBSf  for  appellee. 

"W ATKINS,  J.  Plaintiff,  aa  universal  heir 
of  Charles  Sagory,  deceased,  claims  owner- 
ship of  four  improved  lotn  in  the  city  of 
New  Orleans,  standing  in  the  name  of 
Emlle  Bouny,  deceased  husband  of  the  de- 
fendant. The  defendant  Is  flne<l  In  herown 
light  us  widow  in  community,  and  as  the 
tutrix  of  the  minor  children,  Issae  of  her 
marriage  with  the  deceased. 

The  plaintiff  charges  that,  daring  his 
life-time,  Emlle  Bouny  was  his  duly-au- 
thorised agent,  and  as  ancb  held  a  large 
amount  of  money  of  his  In  hand  lor  In- 
veatment  on  mortgagee,  and  that,  among 
nthere,  he  negotiated  two  loans,  of  fl,Oi)0 
and  f 2,000,  to  Peter  and  John  Jones,  on 
the  property  in  suit ;  that,  the  said  mort- 
gagors falling  to  pay  their  notes  at  ma- 
turity. Bouny  foreclofied,  and  at  the  sale 
took  title  In  hts  own  name,  and  never  ac- 
counted fortlie  notes orthe  proceeds;  that 
the  title  stood  in  his  name  at  his  death; 
and  that  his  widow  and  heirs  are  in  poa- 
seflfiion  without  title. 

The  position  assumed  by  Mrs.  Bouny  In 
the  litigation  la  that  she  does  not  know 
whether  the  property  belonged  to  her  hus- 
band or  to  Charles  iSagory,  but  that  it 
stands  In' the  name  of  her  husband,  and, 
anless  Mrs.  Sugory  can  establish,  by  pos- 
Itfre,  written  evidence,  that  it  belonged 
to  her  huRband,  it  should  remain  undis- 
turbed In  her  possession. 
v.78o.no.27— SO 


From  a  Judgmentlnfavorof  plaintiff  the 
defendant  has  appealed. 

There  Is  not  much  dispute  abont  facts. 
Bouny  was  agent,  as  stated;  and,  at  a 
Judicial  sale  of  the  property  In  foreclosure 
of  the  Jones  mortgage,  he  took  title  In  hlv 
name.  He  nerer  accounted  to  his  princi- 
pal for  the  notes,  or  the  proceeds  of  the 
sale  of  the  mortgaged  property.  Prior  to 
his  death,  he  made  sale  to  one  Jules  V. 
Charpentler  of  his  effects,  not  including 
the  property  In  suit;  and  the  latter  took 
cbai^  of  his  business,  and  continued  the 
agency  for  Sagory.  The  accounts  ren- 
dered by  Bouny  to  Sagory  do  not  disclose 
a  pUTChase  In ttae  former's  name;  but  they 
disclose,  as  do  the  subsequent  accounts  of 
Charpentler,  many  evidences  of  that  fact. 
Objection  Is  made,  however,  by  defend- 
ant's coanset,  to  the  admiRniblllty  of  any 
evidence  which  Is  eked  out  of  Charpen- 
tier's  accounts  for  the  purpose  of  affecting 
the  title  to  real  property;  and  it  is  our 
opinion  that  the  objection  was  wen 
taken,  and  should  hare  been  sustained* 
and  the  evidence  rejected,  at  least  so  far 
as  the  interest  of  the  heirs  of  Emlle  Bouny 
Is  concerned. 

So  far  as  relates  to  this  question,  the 
facts  are  these:  Bouny  was  Sagory's 
agentfrom  1880  to  the  time  of  his  death. 
28th  December,  1SH5,  about  which  time 
Chaipentler  took  cliarge.  After  Bouny's 
death  the  plalntIB,  for  a  valuable  consid- 
eration, confirmed  Charpeutier's  contln- 
natlon  of  the  business  of  her  deceased  hus- 
band. When  he  took  charpre,  he  com- 
menced  hie  account  current  where  Bouny 
ceased,  carrying  to  his  debit  the  exact 
balanc-e  he  was  Indebted  to  Sagory.  and 
subsequently  continued  to  render  stated 
accounts  of  his  business,  very  much  as 
Bouny  had  done.  All  of  the  accounts  of 
Bonny  appear  to  be  In  the  handwriting 
of  Charpentler,  who  had  been  for  many 
years  bis  clerk,  as  well  as  his  own.  His 
first  account  was  rendered  to  Sagory  only 
six  days  subsequent  to  Bouny's  death. 
These  are  but  circumstances  and  Incidents 
pointing  to  Sagory  as  the  owner  of  the 
property.  But  the  rights  of  Bouny's  helrji 
were  fixed  and  determined  at  the  instant 
of  his  death,  and  no  parol  declarations  of 
his  assignee  after  bis  death  could  dlvesfc 
them  of  title. 

This  question  was  raised  and  decided  In 
Haekenburg  r.  Oartskamp,  80  La.  Ann. 
898.  In  that  ease  the  claim  was  that 
Gartskamp  was  plaintiff's  agent,  and  pur- 
chased the  property  for  him,  taking  title 
in  hisown  name.  Hebroughtsuitagulnst 
the  widow  and  heirs  of  the  deceased  agent 
after  his  death,  alleging  this  state  of  facts, 
claiming  ownership  of  the  property. 
The  allegations  of  his  petition  are  "that 
Gartskamp  took  title  In  bis  own  name, 
without  the  knowledge  or  consent  of 
petitioner,  and  concealed  Raid  fact  from 
[him]  for  a  long  time,  In  fraud,"  etc. 
These  averments  plaintiff  sought  to  prove 
by  parol,  but  the  testimony  was,  on  ob- 
jection, disallowed.  The  court  say: 
"Plaintiff  seeks  to  prove  by  psrol  the  ac- 
knowledgments and  extrajudicial  confes- 
sions of  Oartskamp  In  support  of  a  de- 
mand *of  which  testimoninl  proof  would 
be  Inadmissible,*  which  Is  not  permitted. 
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Rev.  Civil  Code,  art.  2290.  If  plalntlH'a 
pretensions  were  admlHslble,  the  last  bar- 
rier ol  safety  for  titles  of  real  estate  would 
be  gone;  for  It  would  be  then,  by  false 
swearing,  possible  to  defeat  every  title." 
In  Perrault  v.  Perrault,  32  La.  Ann.  635. 
the  Case  of  Hackenburg  was  recognized 
and  applied ;  and  the  court  approved  the 
ruling  of  the  district  Jud&re  In  dlBallowins 
parol  evidence  for  the  purpose  of  proving 
the  fraud  of  an  agent  in  talcing  title  in 
hie  own  name,  to  efitablisb  the  agency  to 
buy  In  the  principal's  nume,  andfor  the 
purpose  of  establishing  title  In  the  plain- 
tiff. Those  cases  are  strictly  applicable 
to  tbe  Instant  case.  It  Isnotdalmed  that 
Bouny  bad  written  authority  from  Sagory 
to  buy  real  estate  for  him.  The  conten- 
tion Is  that  he  was  general  agent  for  him, 
with  authority  to  negotiate  loans  of  mon- 
ey; to  accept  securities,  and  mortgagen 
therefor;  to  collect  rents,  disburse  ex- 
penses, and  collect  lutereats;  and  uf  all  bis 
dealings  and  transactions  to  render  an 
account  to  his  principal.  That,  In  tbe 
course  of  his  business,  as  such,  he  bad  oc- 
casion to  resort  to  Judicial  proceedings 
for  the  foreclosure  of  the  Jones  mortgage, 
and  took  title  In  his  own  name,  attribut- 
ing the  price  to  the  estinctlon  of  the  mort- 
gage notes.  It  la  clear  that  Bouny  either 
owes  Sagory  the  net  amount  of  the  pro- 
ceeds of  sale,  or  holds  title  to  Sagory's 
property  In  his  name.  Cnder  the  authori- 
ty of  the  cases  cited,  It  is  manifest  that,  In 
a  suit  for  the  recovery  of  the  property 
from  the  widow  and  heirs  or  Bouny,  parol 
proof  Is  inadmlBsibie.  Hence  any  declara- 
tions of  Charpentler  cannotaffcct  the  title, 
made,  as  they  were,  after  Bouny's  death. 
Of  course,  any  admissions  of  Bouny, 
couched  In  a  writing  ol  any  kind,  or  In  the 
accounts  he  rendered  to  his  principal  dur- 
ing his  life-time,  must  be  given  full  effect 
as  to  his  widow  in  community  and  his 
heirs.  They  are  bound  to  take  title  cam 
07J erf, —subject  to  all  Its  burdens  and 
defects;  the  property  being,  presumably, 
an  asset  of  the  legal  community. 

Disregarding  all  of  Charpentter's  ac- 
counts, and  all  parol  proof  of  transac- 
tions BubHequent  to  Bouny's  death,  and 
there  iu  no  proof  In  tlie  record  sufficient  to 
sustain  the  plaintiff's  claim  of  title,  in  so 
far  as  the  heirs  of  Bonny  are  concerned. 
But  the  case  Is  different  In  respect  to  the 
onc-balf  Interest  claimed  by  Mrs.  Bouny. 
She  knew  that,  for  several  years  before 
her  bnsband's  death,  he  was  Sagory's 
agent,  and  was  acquainted  with  the  busi- 
ness relations  that  existed  lietwcen  them. 
After  Ills  death,  she  knew  that  Charpen- 
tler had  taken  his  place,  and  she  assented 
in  writing  to  bis  continuation  of  her  hus- 
band's business,  for  a  consideration. 
When  an  inventory  was  taken  of  her  hus- 
band's property,  Mrs.  Bouny  appeared  be- 
fore the  notary,  and  joined  in  the  act,  and 
made  this  declarntion,  viz.:  "Here  the 
stiid  L.  E.  Emile  Ilouny  declared  that,  al- 
though the  properties  thirdly  and  fourth- 
ly described  have  been  purchased  In  the 
name  and  by  the  late  Emlle  Bouny,  the 
truth  is  that  said  properties  were  really 
purchased, —the  one  thirdly  described,  for 
account  of,  and  belongs  to,  Charles  Sa- 
gory; andtheonefoortblydescribedforac- 


count  of,  and  beltjnge  to,  AthaUe  Rasptler, 
—and  are  here  Inventoried  only  as  a 
memorandum. "  In  her  answer  Mrs. 
Bouny  avers  that  this  declaration  was 
made  at  the  suggestion  of  Charpentler.  In 
whom  she  had  entire  confidence,  and  with- 
out ascertaining  what  tbe  inventory  con- 
tained; that,  had  she  known  that  her  hus- 
band left  no  counter-letter  relating  to 
said  property,  or  had  she  been  advised 
that,  under  the  law,  title  to  real  property 
cannot  be  proved  by  parol  evidence,  she 
would  not  have  made  It.  Tbe  notary 
who  prepared  and  executed  tbe  inventory 
says  Mrs.  Bouny  came  to  his  office  to  sign 
the  inventory;  that  he  read  to  her  the 
part  quoted  above,  and  that  he  supposes 
she  understood  It;  that  she  made  no  objec- 
tion. It  is  In  testimony  that,  some  time 
afterwards,  Mrs.  Bouny  went  to  see  Mr. 
Sagory,  during  his  Illness,  and.  in  sub- 
stance, told  him  that  she  knew  that  the 
property  belonged  to  him,  and  that  be 
need  not  worry  about  it.  This  parol  procrf 
was  admissible  with  respect  to  tbe  qtiw- 
tlon  of  error,  but  Is  Insufficient  to  prove  It. 

On  the  whole,  our  concluplon  Is  that 
plaintiff  has  made  her  claim  good  to  the 
undivided  one-half  Interest  in  the  property 
claimed  by  Mrs.  Boany  only,  and  to  that 
extent  judgmmt  sbonld  be  reduced,  and 
affirmed. 

It  is  therefore  ordered  and  decreed  tiiat 
the  Judgment  appealed  from  be  so  amend- 
ed as  to  recognize  and  maintain  plalntllTs 
title  to  tbe  one  undivided  one-half  tntNest 
in  the  property  claimed  by  Mrs.  Bouny. 
and  no  more,  and  that,  as  tbas  amended, 
same  be  affirmed,  and  that  plaintiff  and 
appellee  be  taxed  with  costs  of  appeal. 

ON  APPLICATION  FOR  RXHBABINa. 

Brbaux,  J.  Verbal  declaradons  of  the 

tutrix,  and  her  unauthorized  adnilsstons, 
with  reference  to  title  to  Immovable  prop- 
erty, cannot  affect  the  interests  of  ber 
minor  children  as  owners  of  one  half, 
which  was  Inherited  by  them  nnder  tbecon- 
ditlon  of  things  existing  at  the  time  of  the 
death  of  their  father.  The  court  sees  no 
error  In  the  reasons  assigned  for  the  de- 
cree rendered.  Plaintiff  prays  In  tbe  ap- 
plication that  her  rights  be  reserved.  Our 
decree  is  supplemented  by  reserving  the 
right  she  may  have,  if  any,  to  recover 
against  tbe  heirs  of  E.  Bouny  half  tbe  val- 
ue of  the  notes  described  In  her  petition  in 
this  case.  This  right  being  reserved,  re- 
hearing Is  n^used. 


FoLUCB  et  ai.  v.  Sbllebs  et  af. 

(Suipmne  Court  of  LouiHana,   May  10,  18B0L 

42  La.  Ann.) 

Mabthb  asd  Skrvast  —  Nkgligbnce  or  Mastir 

— CONTRIBUTORT  NsOUOBHOB  —  ABSCMPTIOK  Or 

Risk. 

1.  When  the  nlaintUt  proves  that  the  defend- 
ant's negligence  tLBs  caused  the  injury  the  de- 
fendant must  prove  that  the  plaintiff,  bvbls  want 
of  care,  contributed  to  the  cause  oi  toe  Injury, 
and  that  be,  by  the  exercise  of  ordinary  pradenoe, 
might  have  avoided  the  aoddent  and  the  Injury. 

2.  The  employer,  although  not  blameless,  oan- 
not  be  made  to  answer  for  all  accidents  without 
regard  to  the  care  the  employe  should  have  exer- 
cised. To  recover,  there  must  not  be  any  wiUfOl 
oontributocry  cause  en  the  part  of  the  injured. 
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8.  Ad  employe  should  not  Tolontarlly  eonpoee 
himself  to  imminent  and  apparent  danger,  u  he 
does,  and  suffers  injury,  the  negligence  of  the  de- 
fendant will  not  excuse  his  imprudence  and  the 
consequence  of  his  rashness. 

4.  The  employe,  by  remaining  la  the  em- 
plover's  service  after  the  discovery  of  inuninent 
and  threatening  danger  incident  to  his  work,  is 
deemed  to  have  mimniflfl  the  risk. 

{ayUatu$  tnf  the  Court.} 

Appeal  from  dvU  district  court,  pariah 
of  Orleans;  Kino.  Judge- 

H.  H,  Hull,  lor  appeuanta.  Cbta,  8,  Bice, 
for  appellees. 

Breai:x,  J,  The  causes  of  tbefatal  ac- 
cident, whereby  three  men  lost  their  Uvea 
vhile  at  work  In  demollsblng  the  Exposi- 
tion bnlldlngs  In  this  city,  are  fully  re- 
counted intwo  casesdeclded  by  this  court. 
The  first  case,  that  of  Faren  v.  Sellers,  89 
La.  Ann.  1011,  3  South.  Hep.  863,  Is  similar 
in  flomo  respects  to  the  case  at  bar.  John 
Faren,  whose  death  gave  cause  for  this 
Butt.  met  bis  death  two  days  before  Casey 
and  Polllcfa  fell.  In  the  case  of  Faren,  the 
Injury  was  occnaloned  by  the  tall  of  a  pur- 
line,  which  8]lpi)ed  from  Its  support,  and 
precipitated  him  some  75  feet  to  the 
Srrnnnd.  The  defect  was  not  patent.  It 
was  therefore  held  that  it  was  not  an  as- 
sumed risk  Incident  to  the  service.  In  the 
caae  of  Carey  v.  Sellers,  41  La.  Ann.  500,  6 
South.  Rep.  1^18,  the  Inlury  waa  received  by 
the  falling  of  a  row  of  tmsaes  under  which 
he  waa  working.  Tha  building  had  been 
stripped  to  the  danger  point;  tbe  purllnes 
bad  been  taken  down ;  the  skeleton  of  the 
structure  remained.  In  this  rase,  the  ac- 
cident was  occanluned  bythe  falling  of  the 
timbers  that  killed  Casey  at  tbe  same  time 
that  it  occasioned  the  death  of  Polllcb. 
Tbe  status  and  the  extent  of  defendant's 
faolt  are  established.  Only  the  question 
of  contributory  negligence  Is  to  be  settled 
at  this  time.  Complete  statements  of  the 
facta  having  been  made  In  the  declsioDS 
reported,  it  only  remains  necestjary  to 
state  those  not  proven  In  thof<e  cases. 

The  deceased  was  working  on  the  roof 
of  the  building,  taking  down  tbe  trusses, 
on  the  13th  of  August,  1886.  Lynch,  his 
emploj'er,  who  had  contracted  with  the 
defendants  to  take  down  what  remained 
standing  of  the  main  bnilding-  and  the 
government  building.  In  the  prosecution 
of  his  work  had  advanced  a  derrick  to  the 
trusses,  and  had  commenced  taking  down 
from  Magazine  street  towards  St.  Charles 
street.  The  derrick  was  made  secure  by 
wire  guys.  Those  on  the  side  ofthe  build- 
ing were  placed  under  the  truRwes.  They 
extended  from  near  the  top  of  tbe  derrick 
to  the  ground,  and  wei-e  made  Heciire  be- 
low at  the  point  under  the  truHSPs  known 
to  be  unsocurely  attached  to  the  building. 
A  row  of  truBBcs  /ell.  Oue  of  them  fell 
upon  the  guys  which  held  the  derrick  In 
place.  They  had  been  so  weakened  liy  tbe 
slipping  of  the  bnilding  that  they  fell  of 
their  weight,  without  the  least  touch. 
The  span  nearest  to  the  derrick  was  at- 
tached and  swung  to  It,  and  was  about  to 
be  lowered  to  the  ground.  While  the  span 
or  truss  was  so  attached  and  swuug  to 
tbe  derrick,  one  of  the  Inside  trusses  sud- 
denly fell,  carrying  down  other  trusses, 
one  of  which  1^1  on  the  guys  which  ta^d 


tbe  derrick  In  position,  and  carrying  down 
with  the  derrick  the  span  attached,  and 
which  was  about  to  be  lowered  to  the 
ground.  At  the  time  the  derrick  fell,  Pol- 
llcb was  standing  on  the  truss  which  was 
swung  to  it.  The  fall  carried  him  down, 
and  was  the  occasion  of  hia  death. 

The  daiigerons  condition  of  the  building, 
and  the  danger  incident  to  the  work  of 
demolishing  it  atthat  particular  time,  are 
settled  questions.  It  only  remains  to  be 
ascertained  whether  the  fall  of  tbe  trusses 
on  the  wire  guys,  and  the  consequent  fall 
of  the  derrick,  wereaccldents  which  the  de- 
ceased by  ordinary  care  could  have  fore- 
seen, and  which  he  might  have  avoided. 
In  Carey'a  Case  this  court  has  decided  that 
be  (Cat^)  might,  by  the  exercise  of  ordi- 
nary care,  have  avoided  the  consequence 
of  defendant's  negligence,  and  that  he  by 
bis  own  act  contributed  to  the  cause  of 
the  injury.  In  the  case  at  bar  the  danger 
was  more  Imminent  and  apparent.  Casey 
was  below  at  work  whoi  the  truasos  mk 
upon  blm.  Polllcb  at  that  time  waa  aloft 
in  a  position  which  at  once  suggests  lm*< 
minent  peril.  There  was  fatality  in  the 
imprudence  of  trusting  hla  weight  on  a 
derrick  secured  by  wire  guys,  placed  under 
insecure  trusses,  of  an  unsafe  building,  at 
an  elevation  of  75  feet  from  the  ground. 
After  the  first  fatal  accident,  which  bad  re- 
salted  in  tlw  death  of  Faren,  two  of  the 
men  left  the  work.  Th^  refused  to  ex- 
pose themselves  longer  to  the  threatening 
danger.  It  had  been  discerned ;  the  men 
were  warned;  Polllcb  had  been  at  work 
about  three  weeks;  tbe  large  atmcture 
bad  been  madequlte  unsafe  by  stripping  It. 
It  was  the  part  of  an  ordinary  prudent 
man  to  take  heedful  precaution  at  every 
step  of  the  work.  In  continuing,  he  as- 
sumed a  risk  of  which  he  was  informed,  or 
of  which  he  would  have  been  informed, 
bad  he  given  himself  the  concern  required 
by  ordinary  prudence.  He  must  have 
known  of  the  defect  and  danger.  It  Is 
held  that  the  servant,  by  remaining  In  the 
master's  employment  after  discovering 
the  defect,  or  after  knowledge,  is  deemed 
to  have  assumed  the  risks  Incident  to  the 
service,  and  to  liave  waived  any  claim  for 
damages  In  case  of  Injury.  Whit.  Smith, 
Neg.  (note)  397.  The  causal  connection 
between  the  employer's  negllgenceand  the 
Injury  Is  broken  at  the  time  the  danger 
becomes  so  plain  that  a  person  of  ordinary 
care  would  not  aaaume  the  rtek  of  contin- 
uing to  work  at  the  place  of  danger, 
.ludgment  affirmed. 

Kiooa  et  ah  v.  Beli^  et  al. 

(Supreme  Court  of  LouUiana.  Hay  IS,  1890. 
lUt  La.  Ann.) 

IsnmcTioH— DiBsonmoK— Damaqm. 

Nothing  bat  actual  damages  will  be  al- 
lowed because  of  the  issnanoe  of  an  Injunction, 
subsequently  dissolved,  when  it  is  apparent  that 
the  party  obtaininR  it  had  plausible  rigrhts  threat- 
ened with  Invasion,  and  acted  in  good  faith,  under 
advice  of  able  and  experienced  coonseL  and  with- 
out malice  or  intent  to  harass,  Imt  aoldj  la  the 
vindication  of  the  sama 
iSi/UaJbut  try  the  Court.) 

Appeal  from  civfl  district  court,  pariah 
oi  Orleana;  Monroe,  Judge. 
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S.  K.  lunier,  for  appdlants.  5.  L.  Oli- 
more  and  Jas.  D,  Hill,  lor  appellees. 

Bbrmudez,  C.  J.  ThlB  Is  a  suit  In  dam- 
OKes.  The  fUDdameotal  allegations  are 
that  Mrs.  Bell,  maticlooaly  Instigated  by 
Mr.  A.  Hill,  bad  issued  against  the  plain- 
tiffs an  Injunction  nrhich  was  subsequent- 
ly dissolved,  and  that  by  reasoii  tbereol 
they  have  sustained  injuries  which.  Item- 
ized, aggregated  $7,000.  The  answer  of 
Mrs.  Bell  admits  the  Institntion  of  the  suit 
In  which  the  writ  issued,  but  denies  that 
the  plaintiffs  have  sustained  any  damage, 
and  charges  that,  tai  consequence  of  'the 
acts  of  plalntltb,  she  Is  entitled  to  Indem- 
nity, which  she  reserves  the  right  hereaft- 
er to  claim.  Hill  denies  tbo  charges 
against  him,  averring  bls*abBence  abroad 
when  the  suit  was  brought,  and  pleads 
the  prescription  of  one  year.  From  a 
Judgment  condemning  Mrs.  Bell  to  pay 
$325.  and  exonerating  Hill,  the  plaintiffs 
appeal. 

It  appears  thatMrs.  Bell,  who  is  the  nsu- 
fmetuary  of  certain  property  which  she 
occupies, In  this  clty.brougbt  suit, coupled 
with  an  injunction,  to  prevent  Biggs  A. 
Bros.,  who  are  cistern  makers,  frtim  using 
certain  wooden  or  frame  structures,  and 
putting  up  an  engine  and  boiler,  on  a  lot 
beloD^ng  to  them  and  adjoining  hers. 
She  alleged  that  the  buildings  had  been 
constructed  within  the  fire  limits,  con- 
trary to  municipal  regulations  and  pro- 
hibitions, and  that  the  putting  up  of  the 
Bteam  engine  and  boiler,  tho'igh  author- 
ised by  the  city  coonctl,  would  bo  In  vio- 
lation of  herright  to  the  secure  and  peace- 
able possession  and  enjoyment  of  said 
pro|>erty ;  that  on  said  premises  there  are 
at  all  times  large  quantities  of  seasoned 
cypi*esH  and  pine  lumber,  heaps  of  shav- 
ings, highly  inflammable  in  their  nature, 
and  that  the  erection  of  a  steam  engine, 
etc.,  upon  said  premises,  or  In  said  frame 
bnildlng.  and  In  the  nildKt  of  said  lumber 
and  shavings,  will  place  the  property  and 
the  lives  of  herself,  children,  and  servants 
in  constant  and  imminent  danger  of  fire; 
that  the  noise, smoke,  and  escaping  steam 
therefrom  will  Injure  the  property,  and  her 
family's  health  and  comlort,  and  a  per- 
manent nuiHance  be  thereby  established. 
Bhe  prayed  for  a  prcivlslonal  Injunction, 
asking  that,  after  due  proceedings,  it  be 
perpetuated.  The  Injunction  sought  Is- 
Buefl.  It  remained  in  force  for  some  time, 
until,  by  the  failure  of  Mrs.  Bell  to  furnish 
an  udditlunal  bond.  It  ceased  to  be  opera- 
tlve.  When  the  case  was  tried  on  Its  mer- 
its, there  was  Judgment  dissolving  the  in- 
junctitm,  which  on  appeal  was  affirmed. 
88  iM.  Ann.  .~>.5». 

An  examination  of  the  record  satisfies 
us  that  Mrs.  Bell  acted  In  good  faith  under 
the  advice  of  ableund  experienced  counsel, 
in  the  vindication  of  what  she  plausibly 
conceived  to  be  her  rights,  which  were  kin- 
dred to  similar  ones,  which  bad  been  to 
some  extent  previously  recognized,  in  a 
somewhat  analogous  case,  which  may 
have  been  construed  as  authorizing  her 
complaint,  and  the  relief  judicially  sought. 
Blanc  V.  Murray,  36  La.  Ann.  162.  But,  the 
Injunction  having  been  dissolved,  she  re- 
mains under  tbe  obligation  of  repairing 


the  acttial  damages  which  it  has  undoubt- 
edly occasioned.  The  suit  does  not  belong 
to  that  category  nt  cases  In  which  a  plain- 
tiff whose  injunction  Is  dissolved  may  be 
either  exonerated  from  all  Indefnnlflcation. 
or  condemned  to  constructive  or  exempla< 
ry  damages.  The  district  judge  has  pa< 
tlently  beard  all  the  testimony  adduced, 
and,  In  an  elaborate  opinion.  Impressed 
with  a  strong  desire  to  do  Justice,  nas  as- 
signed satisfactory  reasons  to  allow  $826 
only  as  damages. 

As  regards  tbe  liability  sought  to  be 
affixed  on  Mr.  Hill,  we  find  that  there  Is 
nothing  to  show  that  he  advised,  snggwt- 
ed,  insUgated,  or  fomented  tbe  Injunclion 
suit,  and  that  the  cbai>|^  of  malice  against 
him  Is  entirely  gratuitous.  The  district 
Judge  came  to  the  same  conclusion. 

The  sum  allowed  covers  attorney's  fees, 
the  cost  of  a  temporary  building,  the  rent 
of  certain  premises,  and  tlie  Hauling  of 
machinery.  The  district  Judge  has  as- 
signed safBclPut  reasons  to  reject  the  two 
Items  for  $3,520  and  $2,990  for  loss  of  time, 
profit,  business,  etc.,  set  up  by  the  plain- 
tins.  It  would  serve  no  useful  purpose, 
and  be  ot  no  general  Interest,  to  Justify 
further  his  conclusions  in  this  opinion. 

It  is  ordered  and  decreed  that  tbe  Judg- 
ment appealed  from  be  affirmtMl.  the  ap- 
pellants  to  pay  costs  of  appec^. 


Snccession  of  Gaines. 

(Sumrmne  Court  of  LoviaUtna.  May  10,  UOOL 
La.  Ann.) 

ToTOB^ApponmnyT— NoN-Rssnnins  -^Adhdi- 

ISTRATIOX. 

1.  A  district  court  having  probate  Jmiadic- 
tloD  has  authoritytoappointanon-rosidentmotber 
tutrix  of  her  minor  son,  domiciled  out  of  the 
state,  where  she  has  not  forfeited  her  right  to  the 
natural  tutorship  by  marnring  again,  and  where 
the  minor  bas  Interest  In  toe  state  to  assert  or  de- 
fend. 

2.  This  appointmentconfers  upon  her  Oie  care 
of  thepersonandthe  administration  of  tbe  property 
of  the  minor  here,  and  makes  ber  amiable  to  the 
court  making  the  appointment  in  ajntMeeding  by 
the  minorfor  his  fuiiemancipaticMi,  to  be  relieved 
from  all  disability,  etc. 

8.  The  Judgment  emancipating  snch  minor 
Is  valid,  and  clothes  him  with  the  right  of  being 
appointed,  on  a  proper  showing  of  capacity  and 
solidity,  administrator  of  a  sacoeaiion  In  whidi 
he  Is  a  beneficiary  lieir  present. 

4.  The  court,  in  contests  iar  the  sdminlstrA- 
tioD  of  saocessions,  is  not  bound  unnecessarily  to 
appoint  two  administrators  to  settle  tbe  estate, 
even  where  they  have  equal  claims. 

5.  Tbe  exerase  by  the  district  judge  of  the 
discretion  with  which  the  law  vests  him  will  not 
be  disturbed,  unless  manifestly  wrong. 

[Syllaima  by  Ot€  Court) 

Api>eal  from  civil  district  court,  parish 
of  Orleans;  Ki.so,  Judge. 

B.  H.  McCaleb  and  Wbtte  A  Saanders. 
for  appellant.  A.  Goldthwatte,  Semmes  Jk 
Legendre,  Bayne,  Denegre  A  Ba^ne,  Gas. 
A.  Breaux,  Charlea  CarroUt  and  T.  B.  Lee^ 
tor  appellee. 

Bbbhtdrs,  C.  J.  This  is  a  contest  lor 
tbe  administration  of  this  succession.  It 
arises  between  twoguardlans,  desrendlng. 
the  one  from  a  daughter,  the  other  from  a 
son,  of  the  deceased,  who  died  unmarried. 
The  application  ot  Christmas  Is  opposed 
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by  Whitney, whoclalinB  a  prrference.  The 
SQCceBBion  assets  are  represented  as  being 
quite  large,  consisting  In  a  claim  against 
the  city  ol  New  Orleans.  After  hearing, 
the  district  Judge  has  appointed  Whitney, 
and  ChrlBtnias  has  appealed.  The  conten- 
tion fs  thHt  Whitney  cannot  and  mnstnot 
be  appointed,  because  he  Is  a  minor.  The 
charge  is  that  the  decree  of  lull  emancipa- 
tion by  which  he  claims  to  have  been  re- 
lieved from  all  the  disabilities  which  at- 
tach to  minora  ia  an  absolute  Bulllty,  be- 
cause the  conrt  which  rendered  It  had  no 
Jarlsdlction  ratioae  persooaruni.  Proof 
•was  offered  to  show  that  Mrs.  Whitney 
and  her  son  were  non-residents  of  the 
Btfite,  bat  It  was  objected  toontheground 
nf  absence  of  anyissue  involving  thevalld- 
Ity  ol  the  Judgment  of  emancipation, 
which  could  not  be  attacked  collater- 
ally. The  court  OTerroled  the  objection 
as  going  to  the  effect,  and  not  to  the  ad- 
missibility. A  bill  was  reserved,  and  Is 
Insisted  upon.  The  district  Judge,  bow- 
ever,  attached  no  weight  to  the  proof  thus 
administered. 

On  Its  face  the  emancipation  proceeding 
Is  regular.  It  Is  a  suit  which  brgan  by  a 
partition,  to  which  a  formal  answer  con- 
senting to  the  prayer  was  filed,  resulting 
In  a  Jndgment  fur  the  applicant.  There 
was  a  plalntiir  and  a  defendant.  The 
platntlfT  was  a  minor  approaching  the  age 
of  mnjorlty,  and  the  defendant  was  his 
mother,  a  widow  of  mature  years.  There 
la  no  charge,  and  nothing  to  prove,  that 
the  court  was  Imposed  upon.  The  objec- 
tion Is  not  that  the  court  had  no  Jurlsdic- 
lion  mtione  matetiie,  for  It  snrely  conld 
render  valid  emancipation  Jndgmenta,  un- 
der the  laws  of  this  state.  In  proper  cases; 
but  it  is  that  thecourt  had  no  Jurisdiction 
ratioae  pemonarum  of  the  plaintiff  and  of 
the  defendant  In  the  case. 

The  fact  that  Mrs.  Whitney  was  ap- 
pointed by  the  civil  district  court  for  the 
parish  of  Orleans  tntrlx  of  her  son,  the  op- 
ponent here,  Is  not  denied.  The  record 
shows  that,  together  with  James  Y. 
Christmas,  the  father  and  tutor  of  the  ap- 
plicant, she  was  appointed  with  him  to 
administer  the  succession  of  Mrs.  Gaines, 
w*hich  had  been  opened  before  that  court, 
and  that  she  has  with  him  acted  In  that 
capacity.  It  might  be  answered  that  this 
appointment  cannot  be  attacked  collater- 
ally, even  before  the  conrt  which  made  the 
appointment,  fSuccesslon  of  Keller,  39  La. 
Ann.  582,  2  South.  Rep.  553,  and  cases  re- 
ferred to,  adding  Succession  of  Gorriwson, 
15  La.Ann.2S,  and  Succession  of  ^Hawkins, 
85  La.  Ann.  591.)  but  it  is  preferable  that 
the  qnestion  of  the  validity  of  the  same  be 
not  thus  shut  out,  and  that  It  be  Inquired 
Into;  for.  If  it  be  true  that  the  conrt  could 
not  make  the  appointment,  the  emancipa- 
tion proceeding  against  one  who  had  no 
capacity  to  stand  In  court  necessarily 
would  be  an  absolute  nullity,  and  the 
Judgment  rendered  would  lapse  and  be  of 
no  avail. 

In  order  to  Justify  the  appointment  of  a 
tutor  or  tutrix,  It  Is  not  an  indispensable 
legal  prerequisite  that  the  person  ap- 
pointed, when  such  person  Is  the  father  or 
Bi other  of  the  child,  be  domiciled  In  the 
state.  The  appointment,  recognition,  or 
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compensation  of  totora  must  be  made,  as 
a  rule,  by  the  Judge  of  tbeminor'sdomlclle. 
If  he  has  any  In  the  state;  but.  If  he  has 
none  In  the  state,  it  may  be  made  by  thu 
Judge  of  the  parish  where  the  principal  es- 
tate of  the  minor  is  situated.  Rev.  Civil 
Code,  art.  807.  If  the  father  and  mother 
of  the  minor  reside  out  of  the  state,  and 
are  not  represented  In  it,  and  the  mlnorbe 
also  absent,  he  may  be  provided  with  a 
tutor  bytbejodgeof  the  place  where  he 
has  intereata  to  aaaert  ur  detMid.  Code 
Prac.  art.  946.  Snch  an  appointment  can- 
not, however,  take  place  where  the  tutor, 
though  a  nou-reetdent,  is  presMit  in  the 
state.  Succession  of  Lewis,  10  La.  Ann. 
791.  If  the  father  claim  the  tutorahlp,  the 
Judge  shall  confer  It  on  him.  Code  Prac. 
art.  949.  If  the  father  be  dead,  and  the 
mother  claim  the  tutorship,  thejudgeshall 
confer  It  on  her.  If  she  has  not  wintered  into 
a  second  marriage.  Id.  art.  9a0.  In  the 
Matter  of  the  Minors  Dobb,  the  right  of 
a  grandfather,  who  was  a  non-resident, 
to  be  appointed  legal  tutor,  tfaefather  and 
mother  being  both  dead,  was  contested. 
His  appointment,  after  being  made,  waa 
rescinded  ;  areeldentmatemal uncle, claim- 
ing Its  nullity  and  a  preference,  being  sub- 
Btitnted;  bat.  after  hearing,  It  was  tuM 
that  the  grandfather,  although  anon-res- 
ident, should  be  appointed  £a  pr^erenoe 
to  all  others,  and  he  waa  rdnstated.  In 
the  case  of  Hoggatt  v.  Moroncy,  10  La. 
Ann.  170,  the  mother,  who  was  a  resident 
of  another  state,  was  permitted  toqualify 
and  act  as  tutrix  of  her  children  In  this 
state.  In  the  more  recent  case  of  Succes- 
sion of  Foley,  84  La.  Ann.  129,  tbls  court 
held  that  a  non-resident  mother  could  not 
be  appointed  tutrix,  not  because  of  her 
non-residence,  bat  because  she  bad  mar- 
ried again,  and  the  law  did  not  authorlce 
the  appointment  of  a  non-resident  dative 
tutor,  which  she  would  have  been.  If  ap- 
pointed, notwithstanding  the  marriage. 
InSnccessIon  orLewIs,a  non-resident  test- 
amentary tutor,  appointed  abroad,  was 
recognlKed  and  allowed  toact  inthlBstate 
10  La.  Ann.  789. 

Considering  that  the  minor  had  large  In- 
terests in  New  Orleans,  wliere  the  succes- 
sion of  Mrs.  Gaines  had  been  opened;  that 
his  unmarried  mother  was  present  petition- 
ing for  her  conflrmatlou  as  his  tutrix  by 
natnre;  that  the  law  anthorlced  her  ap- 
pointment, although  she  was  a  non-resi- 
dent,— It  follows  that  the  attack  on  Its 
validity  cannot  avail.  As  such  tutrix,  she 
was  suable  before  the  court  which  had  ap- 
pointed her,  to  answer  the  petition  for 
emancipation.  Rev.  Civil  Code,  art.  385. 
The  Judgment  of  emancipation  remaining 
unaffected,  the  applicant  and  the  opponent 
stand  onthe  same  footing.  Theopponrait, 
being  considered  as  of  full  age,  has  a  qual- 
ification for  appoln  tmen  t.  Succession  of 
Lyne,  12  La.  Ann.  155;  Proctor  v.  Het>ert, 
36  La.  Ann.  251. 

The  question  next  to  be  decided  Is 
whether  the  applicant  or  the  opponent  or 
both  shall  be  appointed.  Article  1043,  Rev. 
Civil  Code,  provides  that.  If  there  be  two 
or  more  beneficiary  heirs  of  age,  and  pres- 
ent in  the  state,  the  judge  shall  select  one 
or  two,  whom  he  shall  consider  the  most 
solid,  for  the  administratipn.  It^  the 
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settled  Jarleprndeiiee  ottbls  court  tbat  the 
Judge  is  not  bound  to  appoint  two  adniln- 
Istratora,  even  with  equal  claims,  (Succes- 
sion o(  Martin.  13  Ann.  557;)  ami  that, 
where  two  beneficiary  heirs  are  conteet- 
ante,  a  large  dlacretlou  Ih  left  to  the  ludj^e 
in  the  choice  to  he  made,  which  will  not  be 
disturbed,  unlens  manlleatly  wrone,  (Bue- 
cesBlon  of  Cbaler.  39  La.  Ann.  SOS.  1  South. 
Kep.  N20.) 

The  record  shows  that  the  main  assets 

u(  the  SQCcesslon  consiHts  In  the  claim 
asalnHt  the  city  of  New  OrleanB,  appar- 
ently recuKnIzed  by  the  United  States  sn- 
prerae  court  and  eventually  good,  which 
was  appraised  at  $650,000.  and  that  the 
opponent  Whitney,  who  was  appointed  by 
the  district  court,  has  furnished  a  bond 
with  solvent  sureties  for  fK50,000,  to  se- 
cure the  faithfulness  of  his  administration. 
Thetv^  o  asplrantu  are  present  in  this  city, 
(Succession  of  Penney,  10  La.  Ann.  290.) 
and  are  shown  to  be  int*  lllgent,  correct, 
and  efficient.  Christmas  Is  a  few  years 
older  than  Whitney,  who  will  soon  be  21. 

It  does  not  appear  that  either  has  a 
special  or  greater  experience  In  the  admin- 
istration of  the  property  of  others  or  of 
thtir  own.  So  far,foi*tune  has  not  favored 
them,  except  in  the  preHent  case.  In  which 
they  are  called  to  an  inheritance.  They 
are  both  represented  by  able  counsel,  who 
would  not  fail  surely  to  advise  and  direct 
them  properly  as  to  the  management  of 
the  business  of  the  succession.  Whitney 
has,  however,  shown  that  his  appoint- 
ment Is  derived  by  the  distributees  and 
creditors  of  this  estate,  and  that  he  Is  able 
to  furnish  a  large  bond,  with  unassailable 
sureties,  therein.  The  fact  is  that  he  has 
apparently  furnished  such  bond. 

The  books  do  not  show,  that  we  have 
been  abletu  And, that  two  administrators 
have  ever  been  appointed  to  manage  a  suc- 
cession like  this.  The  tendency  has  been 
to  appoint  only  one.  At  one  time,  two 
creditors  could  be  appointed  to  a  vacant 
snccpssion:  but  the  legisloture  of  1854  de* 
termined  that  one  only  should  be  appoint- 
ed, finally  Intrusting  the  settlement  of  va- 
cant estates  to  one  public  administrator, 
even  In  the  parish  of  Orleans.  There  may 
be  cases,  however,  in  which  two  adminis- 
trators should  be  appointed,  as  whei-e  a 
man  dies  leaving  a  large  estate  conslHtlng 
of  plantations,  factories,  stores,  urban 
property,  or  other  species  demanding  the 
special  attention  and  separate  superin- 
tendence olmurethan  onemanager.  Inthe 
present  instance  the  only  asset  consisted 
of  a  claim,  which,  however  Judicially  rec- 
ognized, has  not  been  as  yet  liquidated, 
and  may  not  be  reduced  to  cash  for  some 
time  to  come.  Where  this  event  happens, 
the  only  thing  to  be  done  will  be  to  die- 
tribute  the  amount  among  the  parties  en- 
titled to  share  in  the  same.  If  there  be  lit- 
igation on  the  subject.  It  will  be  a  matter 
concerning  rather  the  attorneys  than  the 
administrator.  To  maintain  that  Whit- 
ney is  not  entitled  to  the  appointment 
would  be  to  recognize  that  Christmas  has 
better  rights  to  It,  and  to  reverse  the  Judg- 
ment of  the  district  judge,  who  Is  vested 
with  primary  discretion  over  the  matter, 
and  who,  after  hearing  the  witnesses  and 
evidence,  has  reached  the  conclusion  that, 


an  things  eqoal,  Wfaltnegrii  the  mcira  BoHd. 

An  «cammattoD  of  the  tranecript  au- 
thorises this  cr>ncluRlon.  and  satlsflee  us 
that  the  district  Judge  has  not  misused 
the  discretion  with  which  the  law  primarily 
clothes  him,  and  that  the  circumstances 
of  this  succession  do  not  require  the  ap- 
pointment of  an  additional  adminlBtrator, 
whose  adjunction  might,  in  cases  uf  dis- 
agreement, imgender  tn>able,  and  complt 
cate  and  entangle  the  eettlement  In  dIOw- 
ent  manners. 

Judgment  affirmed. 


Peters  et  al.  v.  Pacific  Quano  Co.  et  a/., 
(Thobndyke  et  Intervenors.) 

OupreiM  Court  of  LouiHarui.   Hay  19^  1890l 
4a  La.  Ann.) 

AnoBHSTS— PaiNciPAL  AND  Aaam^FuDMn— 

DlBCBAROS. 

1.  AttorneyH,  investinr  moneyi  IntrDsted  to 
them  as  trustees,  aad  receiviog  a  note  payable  to 
tbeir  own  order  aa  attorneys,  may  sue  thereon  in 
their  own  names  as  attorneys,  aluou^hoaeof  the 
parties  whose  funds  were  so  invested  may  have 
been  a  foreif^  succession. 

3.  A  corporation  which  employs  a  firm,  a 
member  of  wWh  holds  a  conteulng  share  of  its 
stock,  and  of  which  the  leading  member  is  Its 
own  president,  aa  its  commemal  and  eellinK 
agent,  making  advances  on-  and  receiving,  under 
contract,  its  entire  product,  with  power  to  con- 
trol, sell,  pledge,  and  dispose  of  the  aame  vid  Its 
proceeds,  is  bound  by  the  dealings  of  such  firm 
with  rcprard  to  snch  product. 

3.  A  pledge  Is  not  impaired  when  the  posses- 
sion of  the  thing  has  been  passed  to  the  pledgee, 
and  has  not  been  parted  with  except  to  a  third 
person  agreed  coi  by  the  parties. 

4.  Where  such  person  has  remitted  a  stun 
BofBctent  to  discharge  the  pledge  of  the  oommon 
agent  of  two  concurrent  pledgees,  the  receipt  hy 
such  agent  would,ordinarnv,  discharge  the  pledge; 
but  when  pi edgeor  himself  intervenes,  and  by  faJse 
reiaresentations  induces  th«  agent  to  believe  that 
one  of  the  pledgees  has  consented  to  waive  payment 
ont  of  the  remittance,  and  to  extend  his  loan,  aitd 
the  agent  diverts  part  of  the  fund  to  payment  of 
another  debt  of  the  piedgeor,  such  a  traDsactl<m 
operates  only  a  mrtial  payment  and  discharge  of 
the  debt  and  pledge,  and  leaves  them  in  full  nune 
for  the  balance  due. 

{SyUainu  by  the  Court) 

John  M.  Baldwin,  for  appellant.  B.  H. 
Hall,  for  appellee. 

Fenner,  J.  The  facts  of  this  case  are 
undisputed.  The  Pacific  Guano  Company 
wQS  a  joint-stock  company,  engaged  in 
the  manufacture  of  guano.  A  majority  of 
its  stock  was  owned  and  controlled  by  the 
commercial  firm  uf  Olldden  ft  Curtis,  and 
John  M.  Olldden,  the  senior  member  of 
that  firm,  was  also  president  of  the  com- 
pany. The  firm  acted  as  the  commercial 
agents  of  the  company  under  a  contract 
between  the  two,  by  which  all  the  product 
of  the  company  was  consigned  to  the  firm, 
which  made  advances  thereon,  and  had 
full  authority  to  sell,  pledge,  and  dispose 
of  the  same.  The  evidence  makea  it  clear 
that  the  firm  was  Invested  with  all  the 
powers  of  ownership  over  the  product, 
and  its  dealings  therewith  were  binding 
on  the  company  so  far  as  its  rights  in  the 
product  were  concerned.  These  powers 
embraced  the  right  to  pledge  the  product 
for  advances  made  to  the  firm.  This  is 
not  disputed  with  any  serlQusneaa  even  in 
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Bi^nnient.  The  firm,  in  January,  1889, 
shipped  about  1,000  tons  of  this  gaano  by 
the  schiHiner  Henry  Sunther,  conelsncd  to 
W.  P,  Rfchardaon,  at  New  Orleans,  under 
Bume  arranprement  with  the  latter  that  he 
was  to  remit  to  the  firm  910,000  against 
the  carso.  While  the  cargu  was  en  route, 
the  Arm,  la  Boston,  borrowed  fl0,000, 
vli.,  $5,000  from  W.  T.  Glidden.  and  $5,000 
from  Thomdyke  &  Clark,  attorneys,  for 
wblch  It  execQted  separate  notes  to  each 
ot  the  lenders,  and  to  secure  the  same  It 
pledged  the  bill  of  ladtusr  of  the  cargo  by 
dellrerlnK  the  same  to  W.  T.  Glidden,  who 
received  and  held  It  for  the  benefit  of  both 
lenders.  An  arrangement  was  then  en- 
tered Into  between  W.  T.  Glidden  and  the 
firm  of  Glidden  &  Curtis  by  which  the  lat- 
ter saTe  tu  the  former  a  letter  addressed 
to  W.  P.  filchardson,  the  consignee,  In- 
formliu?  him  that  he  borrowed  this  money 
on  the  bill  of  lading;  that- W.  T.  Glidden 
would  forward  the  bill  with  the  letter; 
and  iustructlng  Richardson,  on  re<ieipt  of 
same,  to  remit  to  W.  T.  Glidden  "the 
910.000  you  propwse  to  send  aKainst  this 
carKo. "  W.  T.  Glidden  thereupon  wrote 
to  Richardson,  Inclosing  the  bill  of  lading 
and  the  above  letter,  and  requesting  him 
to  send  the  $10,000  as  directed.  Richard- 
son, on  receipt  of  these  documents,  bor- 
rowed $10,000  on  pledge  of  the  bill  of  lad- 
inc,  from  the  New  Orleans  National  Bank, 
and  remitted  the  sura  to  W.  T.  Glidden. 
The  remittance  was  duly  received  by  W, 
T.  Glidden,  but  before  he  had  seen  or  set- 
tled with  Thomdyke  &  Clark,  John  M. 
Glidden  called  upon  him  and  told  him  that 
his  Arm  had  made  arrangements  with 
Thomdyke  &  Clark  to  wait  on  their 
loan,  and  instmcting  W.  T.  Glidden  to  ap- 
ply the  whole  $10,000  to  the  payment,  first, 
of  bis  own  advance  on  the  cargo,  and  the 
remaining  $5,000  to  taking  op  a  prior  note 
of  the  firm  held  by  him.  The  relations 
between  the  parties  were  very  Intimate. 
W.  T.  Glidden  was  the  fathnr  of  John  M., 
and  Thomdyke  was  the  legal  adviser  of 
W.  T.  Glidden.  Tmating  in  John  M.'s  aa- 
Burance  of  the  consent  thereto  of  Thom- 
dyke &  Clark,  W.  T.  Glidden  applied  the 
$10,000  as  directed,  and  surrendered  both 
the  notes  held  by  him.  Thomdyke  & 
Clark  never  gave  such  consent,  and  no 
part  ot  their  'oans  has  ever  been  repaid. 

The  controversy  In  this  case  Is  exclusiro- 
ly  between  Thomdyke  &  Clark  and  the 
Pacific  Guano  Company.  The  New  Or- 
leans National  Bank  has  been  paid  out  of 
the  proceeds  of  sale  of  the  cargo,  and  no 
other  creditor  is  beiore  us.  There  is  held 
in  the  hands  of  the  court  a  portion  of  the 
said  proceeds  of  sufficient  amount,  which 
Thomdyke  &  Clark  claim,  by  virtue  ot 
their  rights  as  pledgees,  should  be  applied 
to  their  debt,  while  the  Pacific  Guano 
Company  denies  that  claim,  and  asserts 
the  right  to  hold  proceeds  free  therefrom. 
On  the  merits  the  contentions  of  the  Pa- 
cific Guano  Company  are  threefold :  First, 
that  Glidden  A  Curtis  had  no  authority 
to  make  the  pledge;  second,  that  the 

K ledge  of  Thomdyke  &  Clark  has  been 
>st,  because  they  liad  parted  with  posses- 
sion of  the  thing  pledged ;  third,  that  the 
pledge  has  been  extinguished  by  payment. 
The  first  contention  is  not  serioosly 


nrged,  and  is  clearly  overthrown  by  the 
evidence.  The  second  is  based  on  article 
8162,  Rev.  Civil  Code,  which  declares  that 
the  ple<lge  Is  destroyed  unless  the  thing 
"has  been  actually  put  and  remained  In 
the  posseHston  of  the  creditor,  or  of  a  tliird 
person  agreed  on  by  the  parties. "  It  seems 
to  us  perfectly  clear  that  when  the  bill  of 
lading  was  delivered  to  W.  T.  Glidden,  aa 
the  common  agent  of  himself  and  of 
Thorndyke  &  Clark,  it  operated  a  put- 
ting In  possession  ot  both  creditors.  When 
the  bill  of  lading  was  remitted  to  >V.  P. 
Richardson,  the  correspondence  dearly 
shows  that  the  thing  pledged  was  passed 
into  his  poBsession  as  a  "third  person 
agreed  on  by  both  parties."  When  Rich- 
ardson pledged  the  bill  of  lading  to  the 
New  Orleans  National  Bank,  he  no  doubt 
Bf>  used  the  powers  confided  in  him  as  to 
give  the  bank  a  right  superior  to  that  ol 
the  original  pledgees,  but  the  possession 
ot  the  bauk  was  still  the  possession  of  Rich- 
ardson, and  did  not  div^t  any  rights  at- 
taching to  the  thing  in  his  hands  except 
so  far  as  to  subordinate  them  to  the 
bank's  rights.  When  the  bank  was  paid, 
the  possession  of  Richardson  was  rein- 
stated with  all  accompanying  rights  and 
liens.  These  propositions  seem  to  us  too 
self-evident  to  require  further  argument 
or  lllustrutlon. 

The  third  contention  Is  that,  when  the 
$10,000  was  remitted  to  and  received  by 
W.  T.  Glidden,  that  operated  an  immediate 
discharge  ot  the  pledge.  There  can  be  no 
doubt  that  Glidden  had  authority  to  re- 
ceive payment  and  to  release  the  pledge. 
Had  he,  of  his  own  motion,  diverted  the 
funds,  Thomdyke  &  Clark  would,  nev- 
ertheless, have  been  bound  by  such  dis- 
charge, and  would  have  had  no- recourse 
against  any  one  except  W.  T.  Glidden; 
but  when  the  pledgeor  himself  steps  in, 
and,  by  false  representations.  Induces  the 
common  agent  of  the  pledgees  to  believe 
that  one  of  the  latter  has  agreed  to  ex- 
tend his  loan, and  thus  secures  a  diversion 
of  part  of  the  fund,  a  very  dlllerent  ques< 
tion  is  presented.  Suppose  W.  T.  Glid- 
den had  been  the  sole  pledgee  for  the 
whole  $10,000.  and  Glidden  &  Curtis  had 
pri>puBed  to  him  to  credit  only  $5,000  on 
his  pledge,  and  to  extend  his  loan  for  the 
balance,  would  that  have  extinguished 
the  pledge  for  the  amount  of  the  loan  so 
extended?  Clearly  that  would  have  bt-en 
simply  a  partial  payment,  which  would 
have  extingniKhed  the  loan  and  pledge 
pro  tanto.  Such,  we  think,  was  precise* 
iv  the  effect  of  the  transaction  between 
Glidden  &  Curtis  and  W.  T.  Glidden  in 
so  far  as  Thomdyke  &  Clark  were  con- 
cerned. It  simply  operated  a  partial  dis- 
charge of  the  delit  and  pledge,  and  left  it 
in  full  force  for  the  balance.  John  M.  Glid- 
den hlmuelf  says,  in  eHect,  that  such  was 
the  intention,  saying  that  "a  further  re- 
mittance was  expected  for  the  purpose  ot 
repaying  the  loan  of  Mr.  Thomdyke." 
Counsel  for  the  guano  company  Insists 
very  strenuously  upon  the  difference  In 
personality  between  the  company  and  the 
firm  of  Glidden  &  Curtis;  but  we  do  not 
think  this  difference  has  any  weight  In 
this  case.  The  evidence  makes  It  very 
dear  that  the  firm  was  vested  with  all 
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the  powers  of  the  owner  over  thta  canro 
Bud  Its  proceeds.  Including  the  power  to 
sell,  to  pledge,  to  receWe,  and  dispose  of 
the  proceeds.  If  the  $10,000  hud  been  de- 
Totfd  to  the  payment  of  the  entire  pledge, 
the  firm  might  have   execoted  a  new 

Sledge  for  the  other  debt  dae  to  W.  T. 
Ildden,  which  wonld  hare  bound  the 
proceeds  of  the  cargo,  and  have  left  the 
company  in  the  same  pueitton  practi- 
cally which  It  now  occupies.  The  pledgees 
had  .no  dealing  and  no  concern  with  the 
guano  company,  but  dealt  and  were  enti- 
tled to  deal  safely  with  the  firm  of  Glid- 
den  &  Curtis;  and  the  action  of  the  latter, 
in  so  far  as  It  affected  this  property,  was 
the  entire  equlralentof  the  action  of  the 
company. 

It  only  remains  to  refer  to  an  exception 
Interposed  by  the  defendants.  It  appears 
that  in  making  this  loan  Thomdyke  & 
Clark  intended  it  as  an  investment  of 
cei^ln  funds  held  by  them  In  a  fiduciary 
capacity,  part  of  which  belonged  to  the 
estate  of  w.  H.  Gardner,  in  Boston.  The 
transaction,  however,  was  made  in  tlielr 
own  names,  as  attorneys,  and  the  note 
taken  was  payable  to  their  order.  Of 
course,  they  had  the  right  to  sue  on  tiiis 
note,  here  or  elsewhere,  in  their  own 
numps,  and  they  liave  dune  so;  but,  no 
doubt  out  of  abundant  caution,  and  in  or> 
der  that  thrir  action  as  trustees  might 
appear  of  record,  tbey  made  the  quite  un- 
necessary statement  that  the  loan  was  of 
funds  held  by  them  as  trustees  of  one 
Charles  Foster  and  of  the  estate  of  W.  M. 
Gardner.  On  these  allegations  defendants 
base  an  exception,  to  the  effect  that  a  for- 
eign succession  has  no  capacity -to  stand 
In  Judgment  in  this  state  unless  represent* 
ed  by  an  administrator  or  executor  ap- 
pointed or  recognised  by  a  Louisiana 
court.  We  think  that,  as  the  loan  was 
made  by  them  as  attorneys,  and  the  note 
given  to  them  as  such,  they  have  full  pow- 
er to  sue  on  It  in  that  capacity,  regardless 
of  the  principals  whom  they  represent, 
which  is  no  concern  of  defendant.  The 
Judge  a  quo  ruled  on  all  points  In  accord- 
ance with  the  above  views.  Judgment 
affirmed. 


Dandie  v.  Sodthbbn  Pao.  R.  Co. 

(StEpnme  Court  of  Loutskma.  M«y  10,  I80a 
£S  La.  Ann.) 

Imubhsto  Skrvant— CoHTRiBcroRTNKOLieiNCB. 

1.  The  servant  assumes  the  ordluBry  risk  and 
dangers  of  his  employment,  and  cannot  hold  the 
master  responsible  for  anv  injury  sustained  In 
consequence  of  one  of  the  risks  incident  to  said  em- 
ployment. 

2.  The  servant  cannot  recover  where  his  own 
want  of  core  has  contributed  to  the  injury.  If 
axaaag  the  different  modes  of  performing  a  iaty 
he  selects  the  most  dan^rons,  which  unnecfjaaa- 
rily  exposes  him  to  danger,  he  is  responsible  for 
the  selection. 

8.  When  the  master  does  not  increase  the 
risk  asstuned  by  the  servant,  and  there  are  no  de- 
fects in  any  of  the  appliances  provided  bv  the 
master  for  the  performance  of  the  duties  of  the 
servant,  the  servant  cannot  bold  the  master  re- 
sponsible for  Injory  received  in  the  coarse  of  his 
employment. 

4.  Wher«  th«  evidence  shows  contributory  ne^- 


Ugeaoe  on  the  part  of  the  Injured  party,  he  can- 
not recover  danUges  for  the  IdJuxj. 

i^Udbua  by  the  Court.) 

Appeal  from  civil  district  court,  parish 

of  Orleans;  Monror,  Judge. 

Leovydk  Bl&ir,  for  appellant.  J,CAS, 
L.  Oilmore,  for  appellee. 

McEnery,  J.  The  plaintiff  alleges  that 
her  son  Oeorge  J.  Dandle  on  the  14th  Jane, 
1889,  while  employed  as  flagman  on  yard 
locomotive  No.  711  of  the  defendant  com- 

R any  at  the  Morgan  ferry.  In  the  city  o( 
ew  Orleans  was  run  over  and  Instantly 
killed,  while  perfonnlnff  bis  duty  as  flas- 
man,  by  said  locomotive i  that  the  death 
of  her  son  was  dne  to  the  fault  and  neirU- 
gence  of  defendant  and  its  employes  in 
running  the  engine  at  a  high  rate  of  speed, 
without  having  a  lookout  In  the  cab,  and 
failing  to  make  proper  provlslous  for  the 
safety  of  her  son  while  employed  In  tbe 
capacity  of  flagman.  8he  prays  for  dam- 
ages in  the  sum  of  $15,000.  The  defend- 
ant's answer  Is  a  general  denial,  with  the 
exception  of  certain  admlssloiw,  and  al- 
leges that  the  death  of  plaintiff's  son  was 
accidental,  and  was  contributed  to  by 
imprudence,  fault,  and  want  of  care  on 
the  part  of  the  deceased  son.  There  was 
judgment  for  the  plalutitf  on  the  verdict 
of  the  Jury  for  the  sum  of  fo,000.  The 
facts  are  that  the  plalntlS's  son  was  at 
the  time  of  his  death  In  the  service  of  th« 
defendant  company  as  flagman.  His  du- 
ties were  of  such  a  character  as  are  re- 
quired on  all  railroads.  The  engine  which 
ran  over  the  deceased  was  used  for  the 
purpose  of  taking  cars  from  the  ferry- 
boat  at  the  Moi^an  landing,  and  moving 
them  backwards  and  forwards,  lormlog 
them  Into  a  train,  or  placing  them  In  posi- 
tion to  be  loaded.  The  flagman  rode  on 
the  car  when  backing,  and  when  ij^ing 
forward  in  front  of  the  engine  on  a  fou1> 
boaru  placed  there  for  that  purpose. 

'When  the  train  approached  a  crossing 
It  was  tbe  duty  of  tbe  deceased  to  Jump 
down,  go  to  tbe  crossing,  and  protect  it 
with  a  red  flag*  When  a  switch  was  ap- 
proached, which  needed  attention,  be 
Jumped  down,  ran  to  it,  and  turned  It. 
When  the  engine  came  near  him.  he  Jumped 
on  It,  ready  again  to  perform  the  same 
duties.  Dandle,  the  flagman,  had  been 
engaged  In  this  work  in  the  service  of  the 
defendant  for  some  nine  months.  He  was 
familiar  with  his  duties,  and  had  been  In- 
structed to  get  off  the  engine  on  the  side 
of  the  track,  either  the  right  or  tbe  left,  as 
occasion  required.  This  was  the  safest 
manner  tor  him  to  perform  his  duties.  By 
standing  near  the  end  of  the  foot-board, 
the  flagman  can  be  seen  by  the  engineer  If 
he  Is  on  tiie  right,  and  by  the  fireman  if  be 
Is  on  the  left.  If  he  stands  In  the  center, 
he  can  be  seen  by  neither.  If  the  engine  Is 
going  too  fast  for  tbe  flagman  to  Jump,  it 
is  his  duty  to  signal  the  engineer,  if  he  la 
on  the  right  of  tbe  foot-board,  and.  It  un 
the  left,  the  flreinan.  who  Immediately 
communicates  with  the  engineer.  This 
signal  is  made  with  the  flag,  hat,  or  band. 
It  is  immediately  obeyed,  and  the  speed  is 
slackened,  so  that  the  flagmtui  can  Jump 
with  safety.  If  it  is  not  slackened,  he  is 
not  compelled  to  Jump,  bat  it  Is  his  duty 
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to  Rtandon  tbetoot-board.  Tberewercno 
obstacles  to  prevent  blm  from  Jumplnj?  to 
tbe  side  of  the  track,  which  was  in  a  con- 
dition that  be  could  du  so  wltb  compara- 
tive safety.  The  loot-board  fur  the  flag- 
man  extends  all  the  way  across  the  front 
of  the  engine,  in  order  that  be  may  pass 
from  one  side  to  the  other,  to  allKht  on 
either  side  of  the  track,  according  to  the 
position  ot  the  switch  or  crossing. 

There  Is  a  wide  difference  ot  opinion  as 
to  what  rate  of  speed  tbe  engine  was  go- 
ing. Some  of  plaintiff's  witnesses  put  It  at 
a  high  rate,  while  defendant's  wltnesRes  fix 
the  rate  at  not  more  than  six  miles  per 
boor.  On  the  day  of  the  accident,  Geoi^ 
Dandle  was  standing  near  ttaecenterof  the 
toot-board,  where  tbe  engineer  and  the 
fireman  could  not  see  blm.  When  about 
60  feet  from  the  switch,  which  be  bad  to 
turn.  Dandle  Jumped  in  front  of  the  engine 
between  tbe  rails,  and  was  overtaken,  and 
run  over  by  it.  The  duties  which  tbe  de- 
ceased, George  Dandle,  had  to  perform 
necesHarlly  involved  risks  ot  a  dangerous 
character.  All  occupations  do  not  otter 
the  same  immunities  from  danger.  They 
differ  in  this  respect  very  materially.  The 
employe  must  Judge  of  the  ri^ks,  and  de- 
termine whether  he  will  undertake  them. 
Tbe  deceased  entered  the  employment  of 
the  defendant  company  as  a  flagman  and 
switchman  wltb  a  full  knowledge  of  the 
character  ot  the  service  required  ot  blm, 
and  tbe  dangers  incident  to  the  employ- 
ment. He  assumed  all  these  rii&s  when 
he  entered  Into  the  service  of  tbe  defend- 
ant company.  Tbe  defendant  company 
did  not  Increase  the  risk  assumed  by  the 
deceased,  and  to  which  he  subjected  him- 
self. There  was  no  defect  In  any  ot  the 
appliances  provided  by  the  defendant 
company  for  the  performance  ot  the  duties 
required  of  blm,  and  there  was  therefore 
no  negligence.  Batterly  v.  Morgan,  85 
La.  Ann.  1166:  Wallls  v.  Railroad  Co..  38 
La.  Ann.  150;  Tuttle  v.  Railway  Co.,12;iU. 
S.  189,  7  Sup.  Ct.  Rep.  1166;  Whart.  Neg.  § 
214:  Hart  v.  Coke  Co.,  (Pa.)  18  Atl.  Rep. 
1011. 

The  flagman.  Dandle,  had  butonewayto 
perform  bis  duties  with  safety  to  himself, 
lie  selected  another  and  a  more  danger- 
ous one  by  getting  down  in  front  ot  the 
engine  between  the  rails.  The  risk  whs 
aniiecessarlly  assumed,  and  was  at  his 
own  peril,  and  on  hU  own  mspunslblllty. 
Whart.  Neg.  §215.  The  deceased  was  a  tel- 
low-aervant  with  the  engineer  and  fire- 
man. They  were  employed  by  the  same 
corporation,  and  engaged  in  the  perform- 
ance of  the  same  duty.  The  duties  of  one 
In  this  particular  service  were  dependent 
upon  tbe  other.  The  swltfh  hod  to  be 
closed  by  the  flagman  before  the  engineer 
could  drive  hie  engine  beyond  It,  and  the 
flagman,  by  signaling  the  engineer,  conld 
regulate  tbe  speed  of  tbe  engine  so  as  to 
perform  hla  duties  with  dispatch  and  cer- 
tainty, and  without  unnecessary  risk. 
The  engineer  and  flreman  were  competent 
and  skillful,  and  bad  been  for  many  years 
In  the  service  of  the  defendant  company. 
The  company  woe  not  In  fault  in  this  em- 

f>loyment,  and  the  continuing  ot  them  in 
ts  service.   Conceding,  therefore,  that  the 
engine  was  going  at  a  high  rate  ot  speed, 


tbe  plaln'ttS  cannot  attribute  tbianpgU- 
gence  to  the  defendant.  The  instructions 
to  the  engineer  were  not  to  go  beyond  six 
miles  an  hour.  If  the  engine  <m  the  day  of 
the  accident  exceeded  this  limit,  it  was  the 
fault  ot  the  engineer,  and  not  that  of  the 
company,  so  far  as  the  plaintiff  is  con- 
cerned ;  and  the  plaintiff  cannot  recover 
for  the  negligence  on  the  part  ot  a  tellow- 
servant  of  the  deceased,  when  no  lanlt  can 
be  attributed  to  tbe  employer.  Towns  v. 
Railroad  Co.,  87  La.  Ann.  m-2;  Hanklns  v. 
Railroad  Co..  8  N.  Y.  Supp.  272. 

The  evidence  satisfles  us  that  there  were 
no  imperfections  In  tbe  appliances  provid- 
ed by  tbe  defendant  tor  tbe  performance 
of  the  duties  requited  by  the  deceased,  and 
tbat  there  was  no  lack  ot  care  on  tbe  part 
of  tbe  d^endant  in  tbe  employment  and 
continuing  In  service  of  the  engineer  and 
flreman  on  the  engine  on  which  the  de- 
ceased was  in  service  as  flagman,  and  tbat 
tbe  deceased  contributed  to  his  unfortu- 
nate death  by  his  own  imprudence.  When 
the  evidence  shows  contrlbutoiy  negli- 
gence on  tbe  part  of  the  Injured  party,  the 
plaintiff  cannot  recover  damages.  This 
principle  is  well  established  in  our  Juris- 
prudence. Schwarts  v.  Railroad  Co.,  80 
La.  Ann.  16;  Chllda  v.  Railroad  Co.,  88  La. 
Ann.  154;  Delkman  v.  Steam-Ship  Co.,  40 
La.  Ann.  790,5  South.  Rep.  76.  It  Is  there< 
fore  ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be  avoided, 
reversed,  and  annulled,  and  It  Is  now  or* 
dered  that  plaintiff's  demand  be  x«leeted* 
with  costs  of  both  courts. 

Rehearing  refused. 


STATB  v.  GREKIf. 

{Supreme  Court  of  Louisiana.    May  22, 1890. 
42  La.  Ann.) 

HUBDIR— IXDICTHEKT— ClBRIOAL  HiBTAXSB. 

1.  An  Indlctmeot  for  murder,  charging  that 
the  defendant  "feloniously,  willfully,  and  of  his 
malice  aforesaid,  did  kill  and  murder, "etc.,  does 
not  meet  tbe  requiremeata  of  the  statute.  Zt 
should  have  charged  malice  aforethought,  clearly 
and  unequtvocaliy, 

S.  Recognizing  tbe  Immateriality  of  the  sub- 
stitution of  one  word  for  another  in  such  a  case 
would  be  to  carry  too  far,  without  plausible 
sanction,  the  doctnue  on  the  subject  of  oiericai 
errors. 
iSyllainu  by  Oie  Court ) 

Appeal  from  district  conrt,  parish  ot  JM- 

terson;  Rost,  Judge. 

Tbe  Attorney  Genprnl,  G.  Leche,  DIst. 
Atty.,  and  A.  E.  BWinKs,  tor  the  State, 
Jaa.  D.  S^guin,  for  appellee. 

Wa.tkin8,J.  The  state  is  appellant  from 
a  Judgment  ot  tbe  district  court,  sustain- 
ing a  motion  In  arrest  ol  Judgment,  and 
quashing  an  indictment  for  want  ot  sufli- 
clent  averment.  Thelndlctmentls  couched 
Ut  tbe  following  language,  to-wit:  "That 
one  William  Green,  with  force  and  arms, 
one  Joseph  Prosper,  feloniously,  willfully, 
and  ot  his  malice  aforesaid,  did  kill  and 
murder,"  etc.  The  authority  cited  by 
cuunBel,  and  relied  on  by  the  Judge  below, 
la  a  provlsiun  contained  in  section  1048  of 
the  Revised  Statutes,  to  the  effect  that  "It 
shall  be  sufficient  In  every  indictment,  tor 
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murder  to  charve  that  the  defendant  did 
telonlOQRly,  wintnlly.  and  of  his  malice 
aforeUioaght,  kill  and  murder  the  de- 
ceased*"  ete.  The  provisloiiB  of  thlB  stat- 
ute haveundei^oneexamiDation, and  been 
Interpreted  by  this  court  and  its  predece»- 
eore,  In  many  casee.  Some  of  those  decls- 
ione  it  may  be  well  tor  us  to  review.  One 
of  the  first  that  has  come  under  oar  ob- 
servation is  that  of  State  t.  Phelps,  24 
La.  Ann.  49S,  Id  -which  it  was  held  that  an 
Indictment  is  sufficiently  explicit  to  advise 
the  accused  of  the  char^  against  falm  If  It 
charges  "  then  and  there  did  feloniously 
kill,  slay,  and  murder,"  without  contain- 
ing the  words  **  with  malice  aforethought. " 
That  opinion  was,  In  the  main,  predicated 
upon  a  dictum  of  the  court  in  State 
Forney,  34  La.  Ann.  191,  to  the  effect  that 
the  word  "marder"  Implies  of  necessity 
the  Idea  of  malice  aforethought.  Those 
two  opinions  were  confessedly  opposed  to 
State  V.  Heas,  10  La.  Ann.  195.  in  which 
the  court  said,  after  a  careful  examination 
of  authority,  that  "th^  doctrine  that  the 
malice  aforethought  must  be  specially 
charged  In  the  conclusion  of  an  indictment 
for  murder  we  consider  to  have  been  well 
settled  in  thecommon  law  of  England,  and 
to  have  been  adopted  into  our  criminal 
Jurisprudence  by  the  act  of  the  territorial 
legislature  in  1805."  In  State  v.  Thomas, 
29  La.  Ann.  601,  the  authority  of  the 
Forney  and  Phelps  Cases  Is  doubted, 
thongh  not  expressly  overruled.  But  In 
State  V.  Green,  S6  La.  Ann.  100,  this  court 
returned  to  the  doctrine  of  the  Heas  Case, 
and  said :  "The  words  'of  his  malice  afore- 
thought* are  quite  as  essential  as  the 
word  'feloniously.' "  In  the  same  sense  we 
held,  in  State  v.  Wllllems,  37  La.  Ann.  776, 
that  the  omission  of  the  word  "willfully" 
was  fatal  to  an  Indictment.  In  a  still 
more  recent  case  we  snld :  **  We  therefore 
conclude  tha  t  the  indictment  Is  defective 
In  not  charging  that  the  shouting  was 
done  also  willfully  and  with  malice  afore- 
thought." State  V.  Scott,  38  La.  Ann. 387. 
But  liot  one  of  the  cases  examined  or  cited 
goes  to  the  extent  of  holding  that  the 
mere  omission  from  an  Indictment  of  the 
single  word  "aforethought"  would  render 
it  invalid.  In  opinions  of  courts  and  oth- 
er law  writings,  language  Is  frequently  met 
with  from  which  It  niifflit  be  inferred  tiiat 
the  word  "malice"  aluue  signifies  the  same 
thing  as  "malice  aforethought."  1  Bish. 
Crlm.  Law,  5  429  ;  4  ill.  Comm.  198 ;  3 Greenl. 
Ev.  §  144,  and  cases  in  note  in  Bish.  Crlm. 
Law.  Itmlght  perhapsbesoconsldered  iu 
this  state,  where,  by  formal  statutory  pro- 
vision. It  is  declared  that  "whoever  shall 
commit  the  crime  of  willful  murder,  on  con- 
viction thereof,  shall  suffer  death,**  and 
that  "there  shall  be  no  crime  known  under 
the  name  of  murder  in  the  second  degree, " 
(Kev.  St.  §S  7»4,  785;)  but  when  It  appears 
that  the  law  also  provides  that  the  indict- 
ment should  contain  the  words  "did  felo- 
niously, willfully,  and  of  his  malice  afore- 
thought, kill  and  murder  the  deceased," 
must  it  not  be  admitted  that  the  words 
"  malice  aforethought"  are  required  as  de- 
scriptive of  the  crime  of  murder,  and  as 
having  the  sense  that  the  fact  has  been  at^ 
tended  with  such  circumstances  as  are  the 
ordinary  symptoms  ol  a  wicked,  depraved. 


and  malignant  spirit,  a  heart  i^ardleaa 
of  social  duty,  and  deliberately  bent  on 
mischief?  Buss.  Crimes,  bk.  3,  p.  767.  While 
considering  whether  or  not  the  word 
"malice"  alone  will  suffice.  Bishop  says 
that  the  better  use  makes  a  distinction, 
and  assigns  to  it  a  meaning  somewhat 
less  intense  In  respect  of  wickedness  than 
to  the  other  two  words, "  malice  afore- 
thought. "  I  Bish.  Crim.  Law.  $429.  In  tha 
prraentlastauce  the  pleader  no  donbt  In- 
tended to  comply  with  the  requirementa 
of  the  statute,  but  committed  a  clerical 
error  In  the  haste  of  the  moment  by  writ- 
Ingtheword  "aforesald^lnsteadof  "afor^ 
thought."  It  is  probable  that  the  Mpsiu 
did  no  injury  to  the  accused ;  but  we  tblnk 
It  is  better  to  pursue  strictly  the  letter  of 
the  statute,  as  the  court,  in  fit  vorem  vttte, 
readily  accepts  plaurtlble,  though  nice,  dis- 
tinctions on  thesubject.  It  does,  so,  partic- 
ularly as  It  has  held  that  the  statute  hav- 
ing declared  that  "It  shall  be  sufficient  In 
every  Indictment  for  murder  to  chai^o 
that  the  defendant  did  feloniously,  wlllfal-. 
ly.snd  of  his  malice  aforethought. kill  and 
murder  the  deceased."  a  charge  for  less 
would  not  be  accepted.  Green's  Case.  86 
La.  Ann.  99.  See.  also.  State  v.  Willlnms, 
37  La.  Ann.  776;  and  State  v.  Scott.  38  La. 
Ann.  387.  Our  conclusion  Is  therefore  that 
the  motion  In  arrest  was  not  Improperly 
sustained.  While  commending  the  coun- 
sel appointed  by  the  court  to  the  accused 
for  seal,  learning,  and  ability  displayed  by 
him  In  the  vindication  of  the  rights  of  hts 
client,  we  cannot  avoid  deprecating  the 
censurable  looseness  which  some  public 
officials.  Intrusted  with  the  protection  of 
social  order,  display  at  times  In  the  per- 
formance of  their  Important  functions, 
and  stimulating  them  to  a  more  faithful 
compliance  with  their  solemn  duties.  It 
Is  therefore  ordered  and  decreed  that  the 
Judgment  appealed  from  be  affirmed,  and 
that  this  case  be  remanded  to  the  lower 
court;  the  defendantto  remain  In  custody 
until  further  action  In  the  premises. 


Succession  of  DonoART. 

(Supreme  Court  of  LouiJtlana.   May  2S,  188Qk 
43  La.  Ann.) 

Appeal— JuaiSDicTiONJX  AMomrr. 
The  supreme  court  is  without  Jurisdiction 
upon  the  claim  against  the  successioQ  In  iesa 
than  (2,000,  and  the  fund  to  be  distributed  doM 
not  exceed  that  amount 

ON  BEHBASINQ. 

The  supreme  court  has  no  Imiadictlon  over 
a  oontroversj,  the  sole  object  of  which  is  to  re- 
cover as  costs  an  amount  below  the  inferior  limit 
of  its  appellate  lurlsdiction,  where  the  Judgment, 
thouffh  rendered  by  it,  witn  costs,  has  been  sat- 
isflea  and  is  defunct  The  ruling  in  Factors'  A 
Traders'  Ins.  Co.  v.  New  Harbor  Protection  Co., 
89  La.  Ann.  5S3,  2  South.  Rep.  407,  la  inappUoa- 
ble  to  this  case. 
{SyUalms  by  the  CovarL) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Voorhieb,  Judge. 
A.  L.  Tlssot,  for  appellant.  Boct,  iMta- 

kelspell  &  Hart,  for  appellee. 

McEnrry,  J.  The  final  account  In  this 
snccesslon  was  flled  in  1876.  Oppositions 
were  flled  by  the  heirs.  "Xpaj  were  dls- 
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mlBsed,  and  the  accoimt  was  homolo- 
gated. On  appeal  to  this  conrt,  the  Judg- 
ment of  the  lower  court  was  amended, 
strikinjp  from  the  account  the  Item  to  the 
credit  of  Iiouls  Mathe.  oud  In  other  re- 
8pH:ta  it  waB  affirmed.  The  Buceeeelon 
was  ordered  to  pay  the  costs  of  the  op- 
position and  the  appeal.  The  cost-bill 
amonnted  to  $227.60.  Mrs.  Catherine  Ben- 
gery  filed  a  rale  on  Febrnary  20, 1889,  on 
the  execatrix  to  file  a  final  account  of  the 
administration  of  eaid  succession,  as  she 
had  filed  none  since  the  rendition  of  said 
jndKment,  ordering  the  succession  to  pay 
said  coats.  The  defendant  in  the  rule 
pleaded  the  prescription  of  one,  three,  and 
ten  years,  which  wus  sustained,  as  there 
was  iudgment  dlBmieslns  the  rule. .  The 
plaintiff  In  rule  appeaU.  This  court  mast 
propria  motu  alsnilsB  the  appeaJ.  The 
entire  fund  of  the  succession  was  disposed 
of  by  the  Judgment  humologatingthe  final 
account.  The  amount  forcostsisthe  only 
8Dm  to  be  distributed.  This  is  the  amount 
of  the  controversy.  It  la  lees  than  the 
lower  limit  of  our  Jurisdiction.  The  ap- 
peal Is  therefore  dismissed.  Bnccesslon  of 
Dnran,34La.  Ann.6S5:  Huccession of  Gohs, 
87  La.  Ann.  429;  Harmony  Club  v.  Gaa- 
Ught  Co.,  41  La.  Ann.  — ,  ante,  63S. 

ON  APPLHiATION  FOR  RBBEARINQ. 

Bbrmudbz,  0.  J.  The  appellant  con- 
tends that  this  court  has  Juriadlctlon,  and 
relies  on  the  ruling  In  Factors*  &  Traders* 
Ins.  Co.  7.  New  Harbor  Protection  Co.,  S9 
La.  Ann.  685.  2  South.  Rep.  407,  as  decisire. 
The  cases  are  dissimilar.  The  court  then 
decided  that,  as  the  matter  In  controversy 
was  the  construction  of  an  existing  Judg- 
iiient  for  more  than  92,000,  involving  the 
question  whether  or  not  it  bore  Interest, 
the  Issue  raised  was  whether  the  com- 
plalnanta  were  not  entitled  to  the  aoiount 
with  interest,  and  thus  the  case  was  ap- 
pealable. In  the  Instant  case,  the  Judg- 
ment homologating  the  account  at  the 
costs  of  the  succession  is  not  sought  to  be 
construed.  It  has  received  Its  execution, 
Isdefunct.  and  is  not  sought  tobeenforced. 
The  ouly  remnant  of  It,  which  is  the  mat- 
ter now  In  dispute.  Is  the  claim  for  costs 
set  up  by  the  plalntiflti  in  rale,  f(»r  f 227.60 
only,  which  were  not  fixed  at  that  sum  by 
theprevlovsjudgment.andto  receive  which 
they  have  instituted  a  new.  Independent 
proceeding,  equivalent  to  a  direct  suit,  in 
which  from  no  aspect  can  the  court  ren- 
der a  Judgment  for  an  amount  exceeding 
92.000,  with  costs,  which  It  could  have 
dune  in  the  case  invoked,  with  or  without 
interest,  with  or  without  costs.  The  re- 
fQsal  to  take  Jurisdiction  la  well  founded. 

ReheariniC  rinsed. 


State  v.  Wenoeb. 

(AqnwtM  Court  of  Louisiana.   April  81. 189a 

42  La.  Ann.) 

OOKCBST  HAI.I.S— LlOBKBB  TAX. 

An  establishment  In  the  city  of  New  Orlo- 
■us,  tx>nsisting  of  a  bar-room  and  a  restaurant, 
at  which  liquors  and  refreshments  are  sold,  and 
toThich  customers  are  attracted  by  means  of  free 
Tocal  and  instrumental  concerts,  of  comical  songs, 
character  and  mimicry  songs  and  performances, 
ud  aimilar  odilbilious,  is  liable  to  a  license  of 


91,000  per  annum  imder  flie  pnniaiaDS  of  ssotlai 

10  of  Act  tOl  of  1880. 
{SyUaimt  by  the  Court.) 

Appeal  from  civil  district  court*  parish 
of  Orleans;  F.  D.  Kino,  Judge. 
Br&ncb  K.  Mtller.toT  appellant.  Cbstriea 

Carroll,  for  appellee. 

Foch£,  J.  This  Is  a  proceeding  by  the 
tax  collector  to  enforce  payment  of  a 
state  license  of  91,000  per  annum  for  each 
of  the  years  1887,  1888,  and  1889,  under  the 
provisions  of  section  10  of  Act  101  of  1886. 
The  portion  of  the  section  involved  In  the 
controversy  reads  as  follows:  "That  for 
any  place  where  cancan. clodoche,  or  other 
similar  female  dancing,  or  sensation  per- 
formance, or  statutory  exhibitions,  are 
shown,  or  any  other  fixed  place  for  either 
theatrical,  musical,  minstrel. concert,  danc- 
ing, or  variety  performance,  exhibition, 
amusement,  .or  fihow,  the  license  shall  be 
one  thousand  dollars  In  cities  with  a  popu- 
lation of  more  than  twenty-five  thousand, 
and  In  cities  and  towns  with  less  population 
the  license  shall  be  five  hundred  dollars; 
and  nothingln  this  paragraph  shall  becon- 
strued  as  licensing  or  permitting  any  per- 
formance which  is  prohibited  by  other  la  wb« 
ordinances, or  police  regulations:  provid- 
ed.that  nothing  in  this  section  shall  apply 
to  any  respectable  and  legitimate  place  of 
busing,  already  paying  a  license  under 
the  provisions  of  this  act,  where  free  con- 
certs may  be  given  for  the  entertainment 
of  guests  by  regularly  organized  officers 
only."  The  defense  is  a  general  denial, 
which  puts  at  Issue  the  affirmative  allega- 
tion that  defendant's  business  falls  wlthtn 
the  description  contained  in  the  first  por- 
tion of  the  section  as  herein  above  tran- 
scribed, followed  by  the  contention  that 
defendant's  business  is  protected  by  the 
proviso  contained  at  the  end  of  the  sec- 
tion. From  a  Judgment  in  favor  of  tb» 
state  defendant  appeals. 

From  a  preponderance  ol  the  evidence, 
which  is  conflicting,  it  conclusively  ap- 
pears that  defendant's  place  gf  business, 
known  under  the  name  of  **  Wenger's  Gar- 
den, "consists  mainly  of  a  bar-room  and 
restaurant,  at  which  Uquora  and  refresh- 
ments are  sold,  and  to  which  cnatomera 
are  attracted  by  means  of  free  vocal  and 
instrumental  concerts,  and  other  attrao 
tlve  performances  therein  given.  Besides 
Instrumental  music,  and  songs  both  by 
male  and  female  performers,  there  are  ex- 
hibitions consisting  of  comical  songs, 
either  solos  or  duets,  motto  songs,  and 
character  songs,  In  which  different  typical 
characters  are  represented,  by  imitation 
of  national  Idioms,  mimicry  of  faces  and 
of  characteristics  of  Individuals  and  of 
clasHc^s  ol  individuals,  by  means  of  mimic- 
ry of  the  expression  and  appearance  of 
sundry  persons,  even  of  those  who  are  in 
the  audience,  and  by  means  of  rapid  and 
numerous  changes  of  costumes.  Without 
going  into  the  description  of  other  details, 
many  of  which  had  better  remain  unwrit- 
ten in  this  opinion,  we  are  led  to  the  con- 
clusion that  defendant's  business  is  aplace 
at  whli-b  muRical,  concert,  dancing,  and 
variety  performnances  aregiveu,  and  that 
as  such  it  Is  clearly  liable  to  the  license 
prescribed  In  section  10  of  Act  101  of  ISSOu 
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la  BOpport  of  bis  second  groand  of  d&- 
fense,  and  of  the  contention  that  bts  case 
Is  tbat  of  a  "respectable  place  of  buBineea, 
already  payloK  a  license  under  tbe  provis- 
ions of  this  act,  where  free  concerts  are 
Iflven  for  the  entertainment  of  guests," 
tbe  dcff^ndant  bas  Introduced  a  mass  of 
testimony  going  to  sbow  that  his  eatab- 
Usbmentls  mnch  more  respectable,  both 
In  the  character  of  Its  performances  and 
of  Its  audiences,  than  several  well  known 
"concert  saloons"  situated  In  this  dty, 
and  which  are  admittedly  liable  to  tbe 
license  prescribed  by  the  section  now  un- 
der consideration.  Even-handed  Justice 
to  his  eetnbllBbment  Jnstifles  tbe  state- 
ment from  us  tbat  in  tbls  be  baa  succeed- 
ed; but  a  careful  analysis  ofthe testimony 
has  forced  on  us  the  conclusion  that  be 
has  entirely  failed  to  make  out  a  case  en- 
titling blm  to  the  protection  of  the  proviso 
which  be  Invokes.  On  this  point,  also, 
details  bad  better  be  omitted  from  this 
opinion.  Entertaining  tbeee  views,  we 
And  It  unnecessary  to  decide  many  points 
which  are  very  ably  discussed  by  conneel 
of  both  parties,  and  to  Judicially  deter- 
mine what  the  leKislatnre  meant  by  the 
expression  otconcerts'*  by  regularly  organ- 
Iceid  officers  only. "  Judgment  affirmed. 

ON  APPLICATION  FOB  BEHBABINQ. 

Fbnnrr,  J.  We  discover  no  reason  to 
change  our  opinion  on  tbe  general  merits 
(rf  t^bis  controversy ;  but  one  minor  Issue 
was  so  overshadowed  by  the  larger  ones 
that  It  escaped  the  attention  of  tbe  vig- 
ilant Judge  wbo  was  tbe  organ  of  tbe 
court.  It  Is  clearly  proved  by  the  an- 
swers of  defendant  to  Interrogatories  of 
facts  and  artlcleif,  whkh  are  not  contra- 
dicted, that  he  conducted  tbe  business  in 
1887  only  from  tbe  8th  of  October  of  that 
year;  and  section  16  of  the  Act  101  of  1886 
eontalnB  tbe  pro\iso  **that  any  person 
commencing  business  after  tbe  1st  of  July 
•ball  pay  one-half  tbe  above  rates."  This 
neceBsttates  a  correction  ol  onr  Judgment 
by  reducing  by  one-balf  tbe  amount  al- 
lowed for  license  of  1887.  It  Is  therefore 
ordered  tbat  oar  former  JodgmNit,  affirm- 
ing thejudgmentappealed  from, be  amend- 
ed by  now  amending  said  Judgment  by 
reduclngtbe  prinelpalol  tbe  license  forlE^ 
from  9640  to  f320.  and  that  in  other  re- 
spects said  Judgment  be  now  affirmed, 
plaintiff  to  pay  costs  of  appeal. 


Uartinkk  et  a/,  v.  Statu  Tax  Cdllectqb, 
Second,  Tbibo,  and  Fitth  DisTBiCTa, 
et  ai, 

(Supreme  Court  of  Louiekma.   Usy  88,  ISIKt 
«f  La.  Ann.) 

Tax-Salbs—Purchasb  bt  Stats— FoRrairuitBS. 

1.  Where  property  was  adjadlcated  to  the 
state  under  Act  9H  of  1883,  and  afterwards  sold 
under  Act  82  of  1884,  the  purchaser  acqulree  title 
milrwheD  he  pays  the  taxesdue  on  said  property, 
ana  which  he  assumed.  Until  these  conditiooB 
are  complied  with,  title  remains  in  the  state. 
The  property,  therefore,  Is  liable  to  be  seiied  aiu3 
■old  under  Act  SO  of  18^8. 

3.  Article  210  of  the  constitution  was  not  In- 
tended as  a  prohibition  against  tho  state  purchas- 
ing at  tax-sates.  It  was  Intended  to  abolish  the 
mtem  of  forfeiture  fOr  non-payment  of  taxes  in 
force  befcre  the  adoption  of  said  constitotton. 


&.  Act  98  of  ISSais  not  In  oonfflctwith  article 
SIO  Of  the  constitution. 

4.  An  adjudication  ot  pnqwrtjr  to  the  state  is 
not  a  forfeiture,  within  the  nwaouigot  article  810 
of  the  constitution. 

6.  When  a  purchaser  at  a  tax-sale  In  porso- 
anoe  of  Act  83  of  1884  assomes  the  payment  of 
taxes  in  accordance  with  said  act,  he  cannot 
evade  his  obligations  by  oontesting  tto  validity  of 
the  assessment. 

e.  When  property  has  been  adjudicated  to  the 
state,  she  can  again  sell  tlie  same,  and  impose  her 
own  conditions,  without  restriction  as  to  the 
price.  When  adjudicated  at  tax-sale,  she  can,  as  a 
part  of  the  price,  stipulate  that  tho  pnrchaser  shall 
pay  all  prior  taxes  doe  thereon.  Whan  aoid  im 
this  manner,  no  pies  at  prescription  oan  be  urged 
•gainst  the  taxes  aaemmed  by  the  porotiaBar. 
{SyUabua  by  th«  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Mohkob,  Judge. 

Hari7-J^.£l(firan/ff,forappellant8.  ^tear- 
ing A  SpeaiiB/r^  W.  Rogers,  W.  B.  8om- 
merraiCt  and  Jaa.  C.  Molac^  lor  appellees. 

McEnkrt.  J.  Under  tbe  provisions  ot 
Act  HO  ol  1888  the  tax  collector  of  the  sec^ 
ond.  third,  and  fifth  dlstrtots  In  the  pariah  of 
Orleane  seized  and  advertised  for  sale  cer- 
tain immovable  properties  of  the  plain- 
tiff and  relator,  described  in  bis  pention, 
lor  taxes  due  thereon,  and  which  were  as- 
sessed by  him.  The  ptalntirf  purchased 
the  properties  at  tax-sales  made  in  pursu- 
ance ot  Act  83  ot  1884.  He  enjoined  tbe 
tax  collector  from  proceeding  with  the 
sale  of  said  property.  There  was  tndit- 
ment  dlsmbislng  tbe  Injunction  withoat 
damages,  from  which  tbe  plaintiff  ap- 
pealed. 

There  were  several  exceptions  taken  to 
the  rulings  ol  the  district  Judge  in  tbe  ad- 
mission of  evidence.  Tbe  objection  In  each 
case  went  only  to  Its  effect.  The  reasona 
assigned  for  the  writ  of  tnjnnetlon  are 
numerous.  We  wUi  only  examine  tltose 
tbat  are  serious. 

1.  The  platntifl  alleges  tbat  tbe  taxes, 
tax  liens,  privileges,  and  mortgagee  are 
prescribed  by  three  and  fire  years.  There 
is  no  ground  fur  the  plea  ot  prescription. 
The  plaintiff  assumed  the  taxes  due  on 
the  proper^.  They  were  a  part  of  tbe 
purchase  price.  If  any  preaeriptton  at- 
taches, It  is  that  ot  ten  years. 

2.  Act  80  of  1888  is  attacked  aa  beings 
iQ  conflict  with  article  210  of  tbe  constita- 
tlon.  The  reason  for  thealleged  unconstl- 
tutlonallty  of  the  act  Is  that  the  adJudW 
catioD  of  property  to  the  state  Is  equiva- 
lent to  its  forfeiture,  which  is  prohibited 
by  said  article.  Tbe  most  conclusive  an- 
swer to  tbls  proposition  la  Che  article  It- 
self. There  is  in  the  constitntlon  no  pro- 
hibition on  the  Btate  to  parcbaae  property 
either  at  private,  public,  or  tax  sale.  Tbe 
object  of  article  210  was  to  prevent  tbe 
Btate  from  acquiring  property  for  taxes  by 
forfeiture.  It  changed  tbe  mode  of  enforc- 
ing tbe  collection  f>f  taxes,  and  provided 
for  a  direct  selsnre  without  ault.  The 
state  Is  not  prohibited  from  purchasing  at 
tbe  tax-aales  In  pursuance  of  said  article. 

8.  It  is  urged  by  plaintltf  that  the  adju- 
dication to  the  state  in  pursuance  otact  98 
uf  18K2  extlngtilBhed  the  taxes  on  said 
property  by  confusion,  and  that,  when 
the  property  was  adjudicated  to  him  un- 
der Act  83  ot  1884,  he  «»i)itred  said  prop- 
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ertgrtreo  from  all  taxes  and  tax  Ineam- 
brances.  Concedine  that  the  taxea  were 
extinguished  by  confusion  when  the  state, 
In  the  abeeuce  of  bidrlers,  purcbatied  the 
property  at  the  sale  under  Act  98  of  1882, 
no  reasons  are  ursed,  or  can  be  urged, 
why  the  state,  being  tbe  owner  ol  the 
property,  could  not  sdl  the  uune  amd  fix 
the  price,  and  impose  sneh  condltlona  on 
tbe  tale  as  she  deemed  fit  aod  proper. 
There  1b  do  restriction  that  can  be  placed 
npon  the  conditions  which  she  may  Impose 
apon  the  sale  of  her  property.  In  Act82  ol 
1884  the  state  fixed  the  price  of  tbeproperty 
which  had  been  adjudicated  to  her  under 
Act98un882.  Tbeprlceflxed  bysaidacttor 
■aid  property  was  the  extinction,  by  cash 

Rayment,  ut  state,  city,  parish,  and  monlc- 
>el  taxes  due  prior  to  December  81. 1879, 
with  Interest,  costs,  and  charges,  and  the 
assumption  of  all  unpaid  taxes  eubs^ 
quent  to  the  Slst  of  l^%mber,  1879.  The 
plaintiff  bid  In  tbeproperty,  and  agreed  to 
pay  ttala  price  as  fixed  by  said  act.  We 
fall  to  perceive  In  what  manner  Act  No. 
80  of  1888  conflicts  with  tbe  constitution  of 
the  state. 

4.  The  plaintiff  alleges  that  tbe  taxes 
are  Illegal,  null,  and  void,  as  they  were 
nut  assessed  In  the  name  of  the  owner. 
Section  52  of  Act  77  of  1880  is  still  In  force, 
never  having  been  repealed  by  subsequent 
revenue  acts.  Under  this  act  the  assess- 
ments were  onatfected  by  the  alienation 
of  the  proi>erty.  The  plaintiff  to  estopped 
from  contesting  tbe  validity  of  tbe  assess- 
ments. He  assumed  the  payment  of  the 
taxes  in  the  name  of  the  person  to  whom 
the  property  was  assessed.  He  purchased 
under  these  assessments.  He  cannot  claim 
tu  be  owner  of  the  property,  and  repudi- 
ate the  title  under  which  he  claims. 

6.  The  plaintiff  alleges  that  the  seizure 
and  advertisement  under  Act  80  of  1888  Is 
illegal,  nail,  and  void  un  the  ground  that 
said  act  does  not  apply  to  property  ad- 
judicated to  the  state.and  afterwards  sold 
In  pursuance  of  Act  82  ol  1884.  Where  the 
parties  who  purchased  property  under 
said  act  compiled  with  their  bid.  It  an- 
doubtedly  has  no  application  to  the  prop- 
erty so  purchased.  They  obtained  an  ab- 
solute andperiect  title  as  against  tbestate. 
Act  82  of  18S4  required  the  tax  collector 
to  sell  the  property  adjudicated  to  the 
state,  with  the  assumption  on  the  part  of 
the  purchtiaer  of  taxes  due  subsequent  to 
1879.  The  price  of  the  adjudication  was 
tbe  taxes  prior  to  1879,  and  the  taxes  due 
on  the  property  thereafter.  No  other  In- 
terpretation can  be  given  to  the  act.  The 
sale  was  to  be  made  for  cash.  The  object 
of  tbe  act  was  to  make  tbe  taxes  due  on 
the  property.  It  was  not  the  intention  of 
the  legislature  that  there  should  be  acred- 
It  sale  for  any  portion  of  the  price,  as  no 
time  la  stated  In  which  thejcredit  portion 
Is  to  be  paid,  and  there  Is  no  mode  pro- 
vided for  tbe  enforcement  of  Its  payment. 
The  tax  collector  had  no  authority  to 
make  an  absolute  deed  to  said  property 
antll  the  terms  and  conditions  pi-escribed 
by  Act  82  of  1884  had  been  complied  with. 
The  deeds  to  the  plaintiff  are  only  procf^a- 
verbal  of  the  adjudication.  No  title 
passed  to  tbe  plaintiff,  or  could  do  so  un- 
til he  paid  the  price  of  the  adjudication. 


The  title  to  the  property,  therefore,  re- 
mained in  the  state,  and  Act  80  of  1888  ap- 
plies to  all  property  adjudicated  to  the 
state  which  had  not  been  disposed  of  or 
redeemed.  The  plaintiff  can  only  acquire 
title  to  the  property  adjudicated  to  him 
by  complying  with  the  terms  and  condi- 
tions of  Act  83  of  1884.  The  plaintiff  en- 

Iolned  the  sale  of  property  tu  which  he 
lad  no  title.  He  knew  that  he  bad  not 
complied  with  the  bid.  It  was  an  at- 
tempt to  get  title  to  property  without 
paying  the  price.  We  think  this  Is  a  case 
In  which  damages  should  not  be  assessed. 

It  Is  therefore  ordered,  adjudged, and  de- 
creed that  the  Judgment  appealed  from  be 
amended  so  as  to  allow  10  per  cent,  as 
special  damages  for  attorney's  tees»and  in 
all  other  respects  It  be  affirmed. 

Mr.  Justice  Brbaux,  not  having  heard 
the  argument,  and  tbe  case  having  been 
submitted  before  be  became  Judge,  takes 
no  part  in  this  decision. 

ON  APPLICATION  FOR  BBHBARINO. 

McEnbry,  J.  Plaintiff,  for  a  rehearing, 
has  reduced  his  grounds  to  three.  In  as 
many  paragraphs.  We  paragraph  them 
as  follows,  viz.: 

(1)  That  be  cannot  be  made  to  pay  the 
taxes  due  on  the  property  assessed  prior 
to  the  Slst  day  of  December,  1879.  The 
price  bid  by  him  operated  afinal  discharge 
of  all  taxes  due  on  the  property  prior  to 
that  date.  The  inscriptions  for  taxes  due 
to  that  date  were  canceled  by  the  sale. 

(2)  That  there  is  error  In  holding  that 
tbe  validity  and  the  legal  effect  of  the  as- 
BCHsment,  which  is  the  basis  of  the  taxes 
sought  to  be  enforced,  should  be  tested 
under  the  provisions  of  section  62  of  Act  77 
of  1880;  that  there  was  no  warrant  for 
sale  made  to  plaintiff  but  Act  82  ol  1884, 
etc. 

(3)  He  alleges  further  that  the  bid  made 
him  the  absolute  owner  of  the  property. 
He  took  the  property  burdened  with  the 
taxes  due  since  the  Slst  December,  1879, 
but  that  he  was  not  bound  to  pay  at  tbe 
date  of  purchase;  his  contract  being  to 
assame,  and  to  take  the  property  subject 
to,  all  unpaid  taxes  on  the  same  subse- 
quent to  December  31,  1879.  That  he  ac- 
quired a  perfect  title,  and  such  "taxes  us 
may  be  exigible  against  him  and  his  con- 
tract for  part  of  the  unpaid  purchase  price, 
for  which  the  state  has  a  vendor's  lien  on 
the  property  which  may  be  enforced  as 
such,  but  not  summarily  as  taxes,  and, 
aboveall,  under  the  provisions  of  Act  8J  of 
18S8,  which  apply  exclusively  to  property 
adjudicated  to,anduototherwlsedispoeed 
of  by, tbestate."  That  tbe  property,  hav- 
ing been  disposed  of,  cannot  be  sold  under 
tbe  law  authorizing  the  sale  of  property, 
and  adjudicated  to  the  state  for  taxes. 

1.  The  first  ground  Is  at  once  disposed 
of  without  dlBcusslon,  for  it  does  not  ad- 
mit of  any.  Without  changing  the  con- 
clusion of  this  court,  or  the  decree  hereto- 
fore made,  we  will  state  that  the  defend- 
ant claims  taxes  from  December  31.  1879, 
and  that,  under  the  plain  letter  of  Act  82 
ol  1884,  the  taxes  from  December  31, 1879. 
are  due  by  the  plaintiff,  and  not  the  taxes 
assessed  prior  to  that  date. 
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t.  Whether  or  not  the  legal  effect  of  the 
aaBessment,  upon  which  rests  the  author- 
ity to  enforce  the  payment  of  taxes,  sbould 
be  tested  under  the  provisions  of  sectton 
62  ol  Act  77  of  1880  has  no  Important 
bearing.  The  plaintiff  bought  the  prop- 
erty as  assessed.  He  cannot  successfully 
qaestion  Its  l^ality.  The  state,  to  collect 
^e  taxes  due,  divested  the  tax  debtors  of 
their  ownership  of  this  property,  and  has 
Klven  plaintiff  the  opportunity  to  become 
the  owner,  of  which  he  availed  himself. 
He  dues  not  contend  that  this  assessmeDt 
la  not  sufficiently  legal  to  enable  him  to 
bold  the  property  as  against  the  former 
owners.  He  does  not  allege  that  he  fears 
eviction,  and  that  he  will  be  made  to  lose 
the  property  on  account  of  any  illegality. 
If  a  vendor,  seeking  to  realise  a  balance 
unpaid  of  the  purchase  price.  Is  opposed 
with  the  objection  that  tbere  Is  a  defect 
tn  the  title,  but  no  allaeation  is  made  to 
the  effect  that  the  d^ect  will  give  rise  to 
any  claim,  the  vendee  will  not  be  permit- 
ted to  defeat  the  v^dor's  claim  and  priv- 
ilege on  technical  grounds,  serving  no  par- 
pose,  bat  pleaded  only  to  escape  payment. 
Tbe  illegality  per  «e  is  of  no  consequence 
If  a  right  Is  not  asserted.  If  no  right  is 
claimed,  there  cannot  be  any  price.  Tbo 
former  owners  having  no  claim  on  that 
ground,  it  not  being  possible  for  the  state 
to  set  up  any  predicate  upon  an  Illegal  as- 
sessment, and  as  the  presrait  plaintiff  con* 
tends  that  he  is  the  legal  owner,  questluoM 
with  reference  to  assessment  cannot  arise. 

8.  The  third  ground  contains  the  propo- 
sition upon  which  the  plaintiff  relies  to  be 
relieved  from  the  payment  of  the  taxes  he 
has  assumed  to  pay.  He  is  the  owner.  Is 
the  burden  of  his  pleadings,  but  suggests 
that  he  owns  subject  to  a  vendor's  lien. 
When  the  property  was  adjudicated  to 
him.  he  assumed  the  taxes  assessed  since 
1879.  The  "purchaser  shall,  however,  as- 
sume and  promise  to  pay,  and  shall  take 
said  property  subject  to,  all  unpaid  taxes."* 
Act  S2  of  1^.  He  1b  now  pleased  to  con- 
tend that  he  should  be  decreed  to  be  the 
owner  of  the  property,  and  that  the  re- 
maining price  unpaid  is  secured  by  a  lien. 
As  a  man  binds  himself,  so  must  he  be 
bound, is  the  principle  from  which  he  tteeks 
to  be  relieved  by  contending  that  be  owes 
an  amount  secured  by  a  lien.  We  do  not 
dpny  that  the  remainder  is  the  unpaid  pur- 
chase price;  but, nevertheless,  taxes  which 
the  purchaser  assumed,  and  which  are  se- 
cured as  to  their  payment  as  taxes,  are 
secured  under  the  provisions  ol  law.  We 
will  not  undertake  tochangea  tax  Indebt- 
ednews  to  a  nondescript  claim,  and  an  un- 
certain privilege,  such  as  plaintiff  would 
allow.  Taxes  are  positive  acts  of  the 
government.  They  are  not  a  debt. 
Desty,  Tax'n,  9.  Properties  were  adjudi- 
cated to  the  state.  The  only  purpose  of 
the  ownership  was  to  secure  the  payment 
of  the  taxes.  In  adjudicating  the  proper- 
ty to  the  plaintiff,  the  state  cannot  be  held 
to  have  defeated  the  object  In  view,  to 
have  abandoned  the  purpowe  of  the  dlvest- 
Ing  of  title,  (/.  fc.,  the  collection  of  taxes,) 
and  to  have  relinquished  any  remedy  for 
their  collection.  "The  taxing  power  Is  In- 
herent in  every  sovereignty,  and  there  can 
be  no  presumption  la  favor  of  its  relin- 


qnlebraent,  snrrender,  or  abandonment;. 
The  whole  community  Is  Interested  In  re- 
taining the  power  of  taxation  andlmin- 
Ished,  and  it  has  a  right  to  insist  that  its 
abandonment  shallnotbepresumecl  in  any 
case  wbei<e  the  deliberate  purpose  of  the 
state  does  not  appear.  It  Is  never  pre- 
sumed to  be  relinquished  unless  the  Inten- 
tion to  relinquish  is  declared  in  clear  and 
unambiguous  terms."  Id.  79.  It  cannot 
be  presumed  to  be  abandoned  or  surren- 
dered except  by  clear  words,  and  for  legal 
and  adequate  considerations.  The  plain- 
tiff cannot  successfully  assume  the  atti- 
tude of  an  adjudicatee,  and  the  rights  of 
perfect  ownership,  without  having  com- 
piled with  all  the  therms  of  his  bid.  Much  less 
can  he,  by  thus  assuming,  defeat  thestat** 
in  the  collection  of  taxes,  and  in  carrying 
out  the  policy  that  the  "common  bur«len  " 
must  be  sustained  by  common  contribn- 
tlon.  There  is  no  difference  In  reality 
about  the  liability.  The  questfcm  relate- 
solely  to  the  remedy  to  enforce  payment. 

It  la  objected  that  collection  cannot  be 
made  by  execution,  and  la  accordance 
with  the  summary  process  provided  for 
the  collection  of  taxes.  "The  power  to 
'  assess  and  collect  taxes '  implies  the  power 
to  enforce  their  collection  by  execution." 
Id.  82.  But,  where  the  language  will  per- 
mit, statutes  relating  to  taxes  shall  be  so 
construed  as  to  give  effect  to  the  obrions 
intention  and  meaning  of  the  leglslatare. 
ratlier  than  to  defeat  this  interest  by  a 
too  strict  adherence  to  the  letter.  "The 
sovereign  right  to  levy  and  collect  taxes 
grows  out  of  tbe  paramount  nec^ltlee  of 
government,— an  urgent  necessity,  which 
admits  no  property  in  the  citlsen  while  it 
remains  unsatisfied."  Id.  61.  The  taxes 
are  due  on  the  property.  Tbe  constitu- 
tion, and  all  other  laws  on  the  subject, 
provide  a  summary  process  for  their  col- 
lection. Ijet  us  suppose  that  the  portion 
paid  of  the  purchase  price  had  not  been 
paid.  The  state  would  have  the  right  to 
have  the  property  selKed  and  sold  under 
the  summary  tax-collecthig  process.  It 
this  would  bs  frue  of  the  amount  paid  If  It 
had  not  been  paid,  It  Is  correct  intopre- 
tatlon  as  to  the  amount  assumed.  The 
state  remains  the  owner  only  to  carry  out 
the  intention  of  the  legislature,  and  to  col- 
lect the  taxes  due. 

We  are  referred  to  the  cases  of  In  re 
Lake,  40  La.  Ann.  143,  3  South.  Rep.  479. 
and  of  In  re  Douglas,  41  La.  Ann.  70N.  6 
South.  Rep.  675,  as  decisive  authorities  in 
this  case.  For  the  sake  of  some  brevity, 
we  make  a  summary  of  the  issues  In  the 
first:  Nullity  Is  pleaded.  Insufflcipncy 
and  Illegality  of  the  asuessment.  Want 
of  noti(;e.  Act  8^  of  1884  ia  unconstitu- 
tional. The  property  never  was  adjudi- 
cated to  the  state,  it  was  advertised  for 
sale  to  enforce  the  payment  of  dellnqaent 
taxes,  but  contrary  to  the  provisions  of 
said  act,  us  it  only  provides  for  the  sale  of 
property  that  had  been  previously  adjndi- 
cated  to  the  state  on  the  part  of  the  de- 
fendant. The  plea  of  no  cause  of  action 
was  filed.  Among  the  defenses  interpoaed 
is  the  following:  "  (5)  That  all  of  the  pre* 
requisites  of  the  law  were  complied  wltb 
by  all  the  officers,  from  the  assessment  np 
to  and  invading  theexecntton  and  r^lstry 

Digitized  by  Google 


La.)  NEWMANN 

of  the  deed  of  Bald  purchaser.  If  only  a 
portion  of  the  taxes  for  which  the  proper- 
ty Is  sold  are  prored  to  have  been  paid, 
the  sale  aud  title  to  the  purchaser  shall 
nevertheless  be  ^od  and  valid,  the  same 
as  If  all  the  taxes  for  which  tt  la  sold 
have  been  paid. "  The  conrt  held  as  fol- 
lows, vis. :  **  We  think  the  law  Is  constitu- 
tional, and  the  exception  of  no  cause  of 
action  should  have  been  BustHlned. "  In 
this  case  as  well  as  In  the  case  In  re  Douk- 
las,  it  Is  decided  that  the  tax-sale  under 
Act  82  ol  1884  is  conclusive  as  against  the 
former  owner,  but  the  right  of  the  state 
to  recover  the  unpaid  taxes  was  not  oon- 
■Idered.  No  such  question  was  presented. 
The  tax  has  remained  unpaid  these  many 
years.  The  ordinary  process  has  not 
broajcht  about  a  settlement.  A  warranty 
lo  enforce  compliance  on  a  sale  Is  legral. 
Should  he  comply  with  the  law,  the  sale, 
as  between  the  state  and  the  plaintiff, 
will  come  as  absolute  as  it  Is  now  between 
the  plaintiff  and  the  former  owner. 
Beheortug:  refused. 


Newuann  v.  Ibwin. 

iSwpnme  Court  of  LottiHaiM.  Kay  881  ISOOi 
^  La.  Ann.)  ~* 

IfoBTOJLeM— PoiUtCLOBURB— iNfUKCnOM. 

1.  TThen  a  defendant  in  exeoatoryproceedingB 
for  tiie  seizure  and  sale  of  mortgaged  property 
sets  np  a  plea  of  compensation  of  me  debt,  and 
makes  the  requisite  aflldavit,  ba  is  entitled  to  a 
nrelimiuBry  li^onction  as  of  right,  and  without 
bond. 

2.  Without  some  proof  of  allied  slmnlatlon, 
documents  annexed  to  the  defendant's  answer,  for 
tiie  purpose  of  clearly  showing  the  compensable 
character  of  his  demand,  will  not  be  considered 
BufBcient  to  authorise  a  refusal  of  preliminary  or- 
der by  the  Judge  of  first  instance,  unless  their  re- 
citals are  subject  to  no  other  reasonable  tnterpre- 
tatioiL 

{Syllabiu  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Kino.  Jud^e. 

FergoB  Keraan,  for  appellant.  Wblts  A 
SaundBn,  for  appellee. 

Wateins.  J.  This  is  an  appeal  from  an 
Interlocutory  Jutljcment  or  decree  rerusinir 
the  defendant  an  injunctinn  against  an  or- 
der of  seizure  and  sale,  predicated  upun  his 
attldavtt  that  the  mortf^afce  debt  had  be- 
come extln>?utshed  by  compr^nsation  pre- 
vious to  plaintiff's  acquisition  of  the 
mortgagee  notes.  Defendant  avers  that» 
when  Albert  Meyer  was  the  owner  of  the 
notes  In  suit,  he  acquired,  by  purchase 
from  the  Bank  of  Comnierre  of  St.  Louis, 
a  ftt.UOO  Interest  In  a  judgment  It  held 
B^ainKt  Meyer,  with  due  notice  to  him  of 
the  transfer  lor  a  much  larger  sum,  and 
therewith  said  notes  were  compensated 
end  extin^lshed;  that  this  transaction 
occurred  on  the  2d  of  October,  1889,  and 
the  plaintiff  acquired  said  notes  on  the  9th 
of  said  month,  subsequent  to  their  matu- 
rity, and  subject  to  all  equities  between 
himself  as  maker  and  Meyer  as  payee,  and 
that  the  plea  of  compensation  is  good 
aKalnst  them  In  their  hands ;  that  H.  &  C. 
NewmanUtas  the  holders  olsaidmortf^age 
notes,  have  petitioned  for  and  obtained 
an  order  of  seisnre  and  sale  against  the 
mortgaged  property,  and  will  proceed  to 
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seize  and  sell  the  same,  unless  restrained 
by  Injunction,  and  to  which  the  seized 
debtor  alleges  himself  to  be  entitled,  as  of 
right,  without  bond,  and  upon  making  the 
affidavit  prescribed  by  law.  CodePrac.  art. 
789.  As  iUuHtratlveot  themanner  in  which 
he  acquired  an  Interest  In  the  Judgment 
of  the  bank  against  Meyer,  the  defendant 
avers  that  he  executed  Xo  the  bank  a  title 
to  the  mortgaged  property,  which  ha 
caused  to  be  duly  recorded,  and  of  which 
the  bank  took  Immedlutepossesslon.  The 
deed,  with  the  accompanying  certificate 
ol  the  roister  of  conveyances  appended, 
was  annexed  to  the  defendant's  answer. 
On  this  showing,  the  district  Judge  de- 
clined to  grant  an  Injunction,  without  as- 
signing any  reasons  In  writing. 

Counsel  for  the  plaintiff  Insist,  In  ail- 
ment and  brief,  that  the  Judge  grounded 
bis  refusal  on  the  manifest  simulation  of 
the  transaction  between  the  defendant  and 
the  bank.  In  proof  of  such  apparent  slm- 
Qlatlon— and  we  nnploy  the  phrase  "ap- 

Jiarent  simulation  "  because  the  Judge  re- 
need  the  Injunction  upon  the  simple  In- 
spection of  the  papers,  and  heard  no  evi- 
dence, of  course— we  are  cited  to  the  con- 
cluding sentence  of  the  deed,  viz.:  "The 
portion  of  the  judgment  so  transferred  Is 
to  be  pleaded  in  compensation  against 
these  mortgage  notes.  The  Bank  of  Com- 
merce is  to  defray  all  legal  expenses  in 
making  the  plea  of  compensation.  When 
said  notes  have  been  canceled  ascompensa- 
tlon.and  the  mortgage  claim  cleared  from 
the  property,  the  Bank  of  Commerce  Is  to 

J)ay  me  $300.  cash."  We  are  also  re- 
erred  to  a  supplemental  statement,  made 
in  writing,  and  signed  by  the  driendant 
contemporaneously  with  the  deed,  and 
which  Is  as  follows,  vlx. :  "In  considera- 
tion of  the  Bank  of  Commerce  of  St.  Loula 
subrogating  me  to  such  portion  of  their 
claim  against  Kats  &  Meyer,  as  partners, 
and  Albert  Meyer,  Individually,  as  will 
compensate  the  mortgage  notes  held 
against  me  by  Albert  Meyer,  I  hereby  agree 
that  the  Bank  of  Commerce  shall  receive 
all  that  may  be  realised  out  of  their  claim 
so  subrogated." 

From  these  documents  we  extract  the 
three  significant  paragraphs  illustrative 
of  the  view  of  plaintiff's  counsel,  viz. :  (1 ) 
"The  Bank  of  Commerce  Is  to  defray  all 
legal  expenses  in  making  the  plea  of  com- 
pensation." (2)  "When  the  notes  have 
been  canceled,  and  the  mortgage  claim 
cleared  from  the  property,  the  bank  is  to 
pay  me  tSOO.  cash."  (3)  "In  considera- 
tion of  the  bank  subrogating  me"  to  a 
portion  of  the  judgment  against  Meyer,  **  I 
hereby  agree  that  the  Bank  of  Commerce 
shall  receive  all  that  may  be  realized  out 
of  their  claim  so  subrogated." 

The  theory  of  the  defendant  is  that  he 
conveyed  to  the  Bank  of  Commerce  the 
property  mortgaged.  In  consideration  of 
a  $6,000  Interest  in  the  bank's  judgment 
against  his  mortgagee,  Meyer.  By-  this 
means  defendant  expected  to  extinguish, 
by  compensation,  hid  mortgage  notes  to 
Meyer,  discharge  the  mortgage  from  the 
property  be  bad  conveyed  to  the  bank, 
and  thus  secure  to  It  an  nntncnmbered 
title.  Of  course  the  defendant  expected  to 
lose  the  property,  which  was  of  liurafBclent 
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TBlne  to  satisfy  hia  debt,  but  he  wished  to 
obtain  his  dischar^  from  the  debt  to 
Meyer  and  the  plalntUt.  The  bank  was  to 
receive  the  property  as  compensation  tor 
a  f  6,000  payment  on  its  Judgment  against 
Meyer.  In  such  a  transaction  It  appears 
to  us  perfectly  legitimate  for  the  bank  to 
agree  to  defray  the  expenses  of  a  litigation 
by  which  it  was  to  be  so  largely  benefited, 
and  to  pay  $300  additional  as  a  difference 
In  value  in  the  transaction  when  it  should 
be  concluded.  And  when,  by  a  supple- 
mental agreement  of  same  date  as  the 
deed,  defendant  consenbMl  that  the  bank 
shall  recfdveall  that  may  be  realised  oat 
ot  their  claim  so  subrogated*  he  doubtless 
intended  to  convey  the  same  Idea  In  an- 
other form  of  words.  We  caunot  readily 
perceive  what  other  way  the  bank  has 
to  realtxe  on  its  Judgment  against,  con- 
lesaedly,  an  insolvent  person;  and,  If  It 
had  been  possible  for  the  bank  to  have 
reallred  otherwise,  It  would  nut  havemade 
the  trade  It  did,  when  an  execution  could 
have  served  more  efficaciously. 

Without  the  light  of  any  testimony  other 
than  that  fuminbed  by  the  answer  and 
the  annexed  documents,  we  do  not  feel 
warranted  in  the  aRSumptloQ  that  the 
transaction  was  manifestly  simulated,  or 
apparently  unreal.  The  defendant  hav- 
ing distinctly  and  unequivocally  set  up  a 
demand  in  compensation  against  ab  exec- 
utory mortgage  and  notes,  and  made  the 
requisite  oath,  we  think  him  entitled  to  a 
preliminary  injunction,  on  the  Hbowlng 
made.  It  is  therefore  ordered  and  decreed 
that  the  Judgment  appealed  from  bean- 
nulled  and  reversed;  and  It  Is  now  ordered 
that  the  cause  be  reinstated,  and  remand- 
ed to  the  court  a  qan  for  further  proceed- 
ings according  to  law, and  the  views  here- 
in expressed;  costs  of  appeal  to  be  taxed 
against  the  plaintiff  and  appellee,  and  those 
of  the  lower  court  to  await  final  judg- 
ment thereon. 


IBBLBON  et  nX.  V.  SODTHKRN  PAO.  BT.  CO. 

(Suprems  Court  of  Lfmiskma.  Hay  19,  UWK 
42  La.  Ann.) 

Cauuibs— ImtmnB  to  PAsasNSBU— ZTmuaBNcs 

— ^EVIDENOB. 

1.  In  order  to  Impose  a  liability  oq  a  railroad 
company  for  the  consequencea  resulting  ttom  tho 
omission  of  an  act  by  one  of  its  employes,  the  test 
is  not  whether,  had  the  act  been  done,  the  acci- 
dent would  not  have  occurred,  but  whether  the 
act  omitted  was  one  which  it  was  Vbo  duty  of  the 
employe  to  perform. 

2.  A  conductor,  who  Is  told  by  an  ordinary 
passenger  tnat  he  bas  heard  an  unusual  loud  noise, 
and  feib  a  Jolt  which  has  made  the  coach  Jump 
and  aroused  him,  and  who,  after  reasonable  in- 
spection, inside  and  outside  of  the  car,  does  not 
become  conscious  of  a  cause  of  alarm  and  danger, 
is  not  bound  to  stop  the  train  for  an  inspection. 

S.  His  failure  to  do  so,  and  consequent  injury 
sustained  thereby  to  a  passenger  by  the  derail- 
ment and  capsizing  of  the  coach,  caused  b;  the 
breaking  of  a  wheel  under  a  car  in  front,  is  not 
such  n^lig«ice  as  Imposes  oo  the  oompwur  the 
obligaUon  of  indemnity  for  harm  sustainea.  It 
Is  damnum  absque  injuria. 
{Syllabut  by  the  Court. ) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Kino,  Judge. 

Leov.F  &  Itlair,  lor  appellant.  JJ,  Zt. 
Levyt  for  appellee. 


Bermudez,C.J.  This  to  an  action  In  dam- 
ages for  bodily  injury  sustained  In  conae* 
quence  of  the   alleged  negligence  of  em- 

gloyes  for  whose  acts  the  defendant  Is  lis- 
le. The  plalntUtcomplalna  that  on  the 
16th  day  of  Januaiy,  1888,  at  4  a.  x.,  while 
she  was  a  passenger  on  a  sleeper  attached 
to  a  train  of  the  company,  a  wheel  from 
under  the  coach  in  front  of  that  In  which 
she  was  riding  broke;  that  her  sleeper  be- 
came uncoupled,  derailed,  and  capsized; 
that,  in  the  upsetting,  she  received  two 
cuts  above  the  coliar-bone  from  the  wln- 
dow-^lass ;  that  she  became  unconsciouB, 
Bulftored  eonalderably,  was  subjected  to 
hnmlllatlonB,  had  to  take  care  of  her  in- 
Juriea,  was  disabled  for  montha,  and  that 
scars  remain,  a  permanent  disUguFement 
of  her  hand.  The  charge  to  that  the  com- 
pany failed  to  provide  torcareful  servants, 
safe  conveyance,  and  to  use  extraordinary 
diligence  in  the  management  and  mnnlnK 
of  the  train;  that  the  accident  occnnred 
through  the  defectiveness  of  the  fasteolnga, 
and  lack  of  durable  appliances  in  the  cars, 
and  giving  way  of  the  tracks,  and  other 
defects  and  acts  of  negligence  in  the  direc- 
tion of  the  train ;  and  damages  to  the  ex- 
tent of  $2,600  are  claimed  as  pecnnlnry 
cnmpensatiou.  In  defense,  the  company 
contends  that  ltdid  provide  a  sateconv^- 
unce,wfth  proper  equlpmente,  as  far  as  It 
could  do  so,  wltta  the  exercise  of  the  ut- 
most care  and  skill,  and  that  the  accident 
was  solely  due  to  the  latent  defect  In  a 
wheel,  which  no  human  care  or  skill  could 
have  detected  or  prevented.  From  a  judg- 
ment allowing  plaintiff  $760,  d^eadant  ap- 
peals. 

The  district  judge  snoclnctly  recites  the 
following  facta  found  by  falm :  "  The  canse 

of  the  accident  was  the  breaking  of  the 
wheel  at  a  point  about  135  miles  from  New 
Orleans.  It  had  been  carefully  Inspected 
at  La  Fayette,  and  showed  no  patent  de- 
fects. The  truck  was  In  good  order.  The 
train  was  properly  equipped.  The  run- 
ning-gear and  fastenings  of  the  car  were 
in  good  condition.  The  train  was  not 
running  at  an  unusual  rate  of  speed.  The 
wheel  accidentally  brokefrom  some  hidden 
defects  or  cause  which  human  care  and 
foresight  could  not  prevent. "  We  concur 
in  this  finding,  but  differ  from  the  reasons 
assigned  conducive  to  an  allowance  of 
damages,  In  which  our  learned  brother 
labors  to  show  that  the  conductor  did  not, 
after  the  breaking  of  the  wheel,  stop  the 
train,  and  that,  bad  he  done  so,  the  acci- 
dent would  not  have  happened,  and  the 
plaintiff  would  not  have  been  injured. 
Under  this  theory,  we  think  the  duty  of 
the  conductor  was  extended  too  far. 

There  can  be  no  doubt  ttaat,  as  It  is 
shown  that  the  wheel  was  manufactured 
in  a  proper  manner,  by  respectable  roann- 
facturers,  und  that,  like  it,  the  axle  was 
without  blemish;  that  as  no  defect  was 
revealed  after  tho  nsual  exaralnatloD  and 
test  on  the  night  of  the  accident,  and  short- 
ly before  its  occurrence, — no  fault  could  bo 
Imputed  to  the  defendant  from  which  lia- 
bility for  the  injury  sustained  could  be  at- 
tached. Hutch.  Carr.u  497, 608;  Railway 
Co.  V.  Bt^igB,  85  HI.  60;  Railway  Co.  v. 
Huntley.  38  Mich.  640.  b4»i  McPadden  v. 
Railroad  Co..  44  N.  7. 481. 
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The  plalntm  does  not  appear  to  contest 
tbe  condition  of  things  f oand  by  the  dis- 
trict Judge,  or  th«  law  applleable  to  It; 
bat  her  contention  Is,  as  the  condnrtor  of 
tbe  train  had  been  eeaaonably  warned  by 
a  pasaenger  who  had  beard  an  unusnul 
lofui  nuiee  and  felt  a  jolt,  which  had  made 
the  coach  Jnmp,  aroaslng  him,  and  who 
bad  aaked  him  to  aee  about  it,  this  uffldal 
did  not  examine  and  stop  the  train,  and 
that*  had  he  done  so,  he  would  have  dl»- 
corned  the  broken  whed,  provided 
ag^nst  tbe  consequent  danger,  and  thus 
woold  have  preTeoted  the  accident.  The 
law  seems  clear  that,  when  the  eerie  basts 
ol  liability  la  the  omtsaion  to  perform  a 
certain  duty  euddenly  and  unexpectedly 
arising,  there  ought  to  be  at  least  a  con- 
sciousness of  the  facts  which  ralsethe  duty 
on  the  part  oi  the  person  charged  with  Its 
performanee.  Railways  are  not  liable 
for  a  mistaken  exercise  of  Judgmttit  on  tbe 
part  of  their  employee  in  an  emergeniry, 
nor  for  a  failure  on  the  part  of  tbelr  serv- 
ants to  act  with  tbe  utmost  promptltade 
when  tbe  circamstancee  are  such  as  to  af- 
ford no  time  lor  deliberation.  Patt.  By. 
Aw.  Law,  p.  111.  S 115.  Id  such  cases,  tbe 
party  charging  tbe  omission  mast  prove 
tbat  the  duty  alleged  extst«d,  that  the 
omission  constituted  a  legal  fault,  and 
tbat,  had  it  been  performed,  the  accident 
would  not  have  happened.  The  conduct- 
or, heard  aa  witness,  said  that,  upon 
the  statement  of  the  passenger,  he  Imme- 
diately went  back  In  the  car,  saw  nothing 
unusual,  stood  on  the  platform,  looked 
outside,  and  discovered  nothing;  that  be 
had  Just  stepped  into  the  second-class 
eoach,  when  he  saw  the  bell-line  Jerk,  and 
that  he  pulled  tbe  bell  to  stop;  that  be 
went  back,  and  got  the  passengers  out  of 
the  car.  He  also  says  that,  in  passing 
over  a  switch  or  a  frog,  a  train  makes  a 
loud  noise,  and  that  It  is  not  an  unusual 
tblDg  lor  passengers  to  beeome  alarmed, 
and  to  report  to  him.  In  such  cases,  when 
there  Is  no  occasion  for  fear.  It  Is  evident 
that,  had  tbe  conductor  stopped  the  train, 
when  the  passenger  told  him  uf  what  be 
had  heard  and  felt,  and  had  he  looked  into 
the  exciting  condition  of  thlDgs,  he  could 
have  discovered  tbe  broken  wheel,  and  the 
accident  would  nut  have  occurred;  but 
tbe  question  Is  not  to  be  viewed  in  that 
light  or  from  that  stand-iraint.  The  test 
ot  liability  In  such  cases  Is  not  whether 
the  conductor  omitted  doing  something 
he  could  have  done,  and  which,  if  done, 
would  have  prevented  the  Injury,  but 
whether  he  abstained  from  duing  anything 
which,  In  the  exercise  of  ordinary  care  and 

Srudence,  he  consciously  ought  to  have 
one,  and  did  not  do,  the  omlsRlon  ot 
which  caused  the  accident  producing  the 
Injury.  The  real  and  only  question  in  the 
case  Is  simply  whether  the  conductor  was 
conscious  of  the  condition  of.things,  and 
was  bound,  on  the  mere  statement  of  the 
passenger,  to  hare  stopped  the  train, 
where  be  saw  no  occasion  tor  It. 

It  appears  from  his  statements,  and 
from  the  testlmoay  heard,  that  he  did  not 
know  that  any  accident  had  happened; 
that,  as  soon  as  the  passenger  tuld  him 
what  bedid,  he  took  steps  to  Inquire  and  as- 
certain, and  afterwards  discovered  no 
v.7so.no.28— 51 


cause  of  apprehension.  He  wa«  not,  ther»> 
fore,  conscious.  There  is  nothing  to  show 
who  that  passenger  was ;  whether  he  b^ 
longed  to  the  ordinary  class  ot  travelers, 
or  whether  he  was  an  h&bitu^  or  an  experi- 
enced railroad  man.  to  whose  statements 
or  meanings,  in  such  a  case, serious slgnlfl- 
catlons  could  be  attached.  The  proposi- 
tion is  inadmissible  that,  on  the  simple 
statement  of  any  flrat-coming  passenger 
that  he  has  heard  a  loud  noise  and  felt  a 
Jolt,  a  eonductor,  who  has  not  thus  heard 
and  felt,  who,  after  Instant  search  and  ex- 
amination, discovers  no  subject  of  appre- 
hension, is  bound  to  stop  a  train  at  night, 
for  special  and  tborough  insppction  of  Its 
different  parts.  Were  it  so,  there  Is  no  tell- 
ing bow.often  he  would  have  to  do  so  on 
tbe  journey.  We  are  therefore  of  opinion 
tbat,  as  it  was  not,  under  the  drcum- 
stancee,  the  duty  of  the  conductor  to  have 
stopped  the  train,  the  company  is  not  re- 
sponsible for  his  tailnreto  have  done  so, 
and  tbat  the  injury  sustained  Is  damanm 
absque  Injurta,  particularly  as  It  consist- 
ed, as  the  plaintiff  hemelf  declares,  of 
fright  and  a  alight  cut.  It  is  therefuru  or^- 
dered  and  decreed  that  the  Judgment  ap- 
pealed from  be  reversed,  and  that  there 
now  bA  Judgment  for  d^endant,  with  costs 
In  both  courts. 


Cabdbn  v.  Statb. 
<Aipmw  Ocfum  tf  Alobomo.  Hay  SB,  woo.) 
LuosvT— DssoRnnoa  or  pBcrBSTr. 

1.  An  Indictment  for  Uaceof  charged  the  tak- 
ing ot  one  $10  bill  and  one  $5  bill  In  money  of  tb» 
United  States  of  America,  ot  the  value  of  916. 
Held  to  suffldently  designate  the  kind,  denomi- 
nation, and  value  of  the  money  stolen. 

3.  The  description  In  the  iadiotment  being 
BofBcient,  it  is  nob  error  to  refuse  ohargea  based 
upon  the  assumptlMi  that  the  grsad  Iny  kaew  a 
more  psrtioular  descriptl«L 

Appeal  from  criminal  court,  JeOersoB 

county;  S.  £.  Grebnr.  Judge. 

The  Indictment  In  this  case  charged  that 
the  defendant,  Henry  Garden,  "feloniously 
tubk  and  carried  away,  from  the  person 
of  Tom  Powell,  one  ten-dollar  bill  and  one 
Qve-dollar  bill,  In  money  of  the  United 
States  of  America,  a  more  particular  dfr 
scrlptiun  of  which  is  to  the  grand  Jury  un- 
known, tbe  same  being  of  the  value  of  fit 
teen  dollars,  and  the  personal  property  of 
said  Tom  Powell."  The  bill  of  exception 
states  tbat  the  ddendant  demurred  to  the 
Indictment,  and  that  his  demurrer  was 
overruled;  but  the  Judgment  entry  only 
recites  that  the  trial  was  on  Issue  Joined 
on  the  plea  of  not  guilty.  On  the  trial, 
Powell,  having  testitlf'd  to  the  loss  of  bis 
money,  aad  stated  circumstances  tending 
to  criminate  the  defendant, added:  "Both 
of  the  bills  were  greenbacks.  1  know  that 
fact,  and  have  known  it  all  tbs  time. " 
Defendant's  counsel  then  asked  tbe  wit- 
ness :  What  did  you  tell  the  grand  Jury 
about  it?  **  The  court  sustained  an  objec- 
tion to  this  question,  and  the  dtfeudant 
thereupon  excepted.  The  defendant  also 
requested  several  charges  to  be  given  to 
the  Jury,  baaed  on  the  assnmptlun  tbat 
the  grand  Jury  knew,  or  by  due  diligence 
might  have  known,  a  more  particular  d^ 
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acriptloii  ol  the  money;  and  he  duly  ex- 
cepted to  the  refusal  of  these  charKee. 
W.  L.  Martin,  Atty.  a?n.,  for  the  State. 

Cloftonv  J.  When  the  larceny  charged 
IB  of  bills,  Intended  to  circulate  aa  money, 
the  deBcrlptton  may  be  general ;  an  indlct> 
ment  which  describes  thera  by  kind,  de- 
nomination, and  value  Is  sufficient.  The 
lodlctment  charges  defendant  with  having 
feloniously  taken  and  carried  away,  "from 
the  person  of  Tom  Powell,  one  ten-dollar 
bill  and  one  five-dollar  bill.  In  money  of 
the  United  States  of  America,  "of  the  value 
of  916.  Thla  description  designates  bills 
clrculatlns  as  money  by  authority  of  the 
generftl  government,  and  ex  vl  termini  the 
kind  or  species  of  currency,— national  pa- 
per currency.  It  Identifies  the  things 
stolen,  and  shows  them  to  be  subjects  of 
larceny.  The  kind,  denomination,  and 
TCdue  are  sufficiently  averred.  Sallle  v. 
State,  80  Ala.  691 :  Grant  v.  State.  65  Ala. 
201 :  Levy  r.  State,  7»  Ala.  260.  The  de- 
BcHptlon  In  the  indictment  being  safficleat, 
whether  a  more  particular  description  was 
to  the  grand  Jury  unknown  becomes  an 
Immaterial  Inquiry.  Such  an  averment  In 
an  Indictment,  sufficiently  describing  the 
things  stolen,  must  be  regarded  surplns- 
age.  The  court  did  not  err  In  the  refusals 
to  charge  as  requested  by  defendant,  nor 
In  the  rulings  on  the  admiulblUty  ol  evi- 
dence. 

Affirmed. 


Bice  v.  Schlobs  et  al. 

OSuprenw  Court  of  AlabamxL  Hay  6,  1890.) 

Acoorar— Bmuii  or  Fnoo*— Bitx  or  Exoxp* 
nom. 

1.  A  ohai^  that  the  retention,  without  objeo- 
tiCHi,  of  an  aocoaat  rendered,  Is  concloslve  evl- 
dMioethst  It  la  ooneot,  la  error  which  is  not  haim- 
les^lftheEelsanyevldeiioetmdlngtoiiQpeach  it 

8.  An  aocount  la  aiiiBoiently  proved  to  eo  to 
the  Jury  by  evidence  that  the  book-keepera  of  the 
plaintlSi  and  tbe  defendant  have  examined  it, 
wid  eliminated  errors,  and  that  It  contains  thoae 
MUaoM  only  whioh  have  been  pa—od  aa  oorreot 

8.  In  a  suit  on  an  open  aooount,  the  burden  la 
on  the  plaintiff  to  showthe  balance  due  after  giv- 
ing Gvedlt  for  all  paymenta. 

1.  When  copies  of  papers  are  made  exhibits 
to  a  bill  of  exceptions  which  states  that  an  offer 
was  made  to  read  In  evidence  theoriginals,  which 
were  identified  by  a  wtteeaa,  and  referred  to  by 
othera,  and  no  objeotton  to  their  competeDCfy  ap- 
pears to  have  been  made,  the  papers  will  be  con- 
sidered aa  in  evidence  In  the  case. 

Appeal  from  city  court  of  Montgomery; 
TuouAS  M.  ABRiNaTON,  Judge. 

Moon  A  Ftnley  and  Stee  A  Wth^^  tor  ap- 
pellant. Aniagtoa  A  Qnham,  lor  appd- 
leee. 

MoClblur,  J.  It  has  been  suggeeted 
la  argument thatcertalnpapersevldeudng 
payments  by  delMidant's  Intestate  to  the 
plaintiffs,  which  are  made  Exhibits  1. 2, 8, 
4,  5,  and  6  to  the  bill  of  exceptions,  do  not 
appear  to  have  been  read  In  evidence,  and 
hence  cannot  be  considered  in  reviewing 
the  charges  given  and  refused  on  the  trial 
below.  It  is  true  that  the  only  positive 
statement  contained  In  tbe  bill  of  excep- 
tions un  the  point  is  that  "the  defendant 
-Uioi  ottered  to  read  in  evidence  to  the  Jury 
tb«  orlfflnols*  of  whlcb  said  Exhibits  1,^ 


8,  4,  6,  etc.,  are  copies;"  and  It  may  be 
conceded  that,  if  nothing  else  appeared  In 
regard  to  them,  we  could  not  treat  tbem 
as  having  been  before  the  jury.  But  both 
the  defendant's  and  plaintiffs*  witnesses 
testify  about  these  papers  in  a  way  that 
would  have  been  Inexplicable  to  the  eoart 
or  Jury  had  they  not  been  In  evidence'; 
and  th^  SKblbltlon  to  tbe  bill  of  eseep- 
tlons,  with  appropriate  Identification  by 
a  witness  on  the  stand,  can  only  be  ac- 
counted for  on  the  assamptlon  that  th^ 
were  read  to  tbe  Jury.  Aa  no  objection 
was  made  to  them,  no  rallug  of  the  court 
Invoked  or  had  on  their  competency,  and 
they  conld  have  bem  exhibited  for  no 
other  parpONfla  than  aa  a  part  of  the  evi- 
dence in  the  case,  we  ihall  also  consider 
them. 

Their  tendency,  thongh  weak  and  Ineon- 
elusive,  was  to  establish  credits  cm  the  a& 
count  upon  which  the  salt  wan  brought 
to  the  extent  of  their  several  amounts. 
There  was  other  evidence  thattheuionnt 
represented  by  these  checks,  drafts,  etc., 
which  purported  to  baTB  been  drawn  In 
favor  of,  and  paid  to,  platntUb,  had  not 
been  credited  on  the  account  In  nilt, 
though  the  transactioas  were  within  tbe 
time  covered  by  that  account.  Moreover, 
plaintiffs* witness  does  not  appear  to  have 
veiy  clearly  explained  why  these  dralte 
had  no  connection  with  the  aceonnt  sued 
on.  These  papers,  and  the  oral  evidence 
In  regard  to  them,  tended,  we  think,  ne& 
essarlly,  to  Impeach  the  correctness  of  the 
statement  of  account  which  was  made  the 
basis  of  the  action ,  at  least  In  such  sort  that 
It  wasproperfor  the  Jury  toconsldertfaem. 
Furthermore,  the  witness  Englehardt 
had  testified  to  discrepancies  in  plalntlflb' 
account  ol  Itself,  and  also  betweoi  it  and 
anotfaw  statement  olthe  Indebtednesa  tar- 
nished him  by  plalntUfs*  book-keepor.  It 
may  be  that  none  of  this  testimony,  nor 
all  of  it  tf^ther,  was  sufficient  to  falsify 
the  statement  of  Indebtedness  sued  on;  but 
whether  It  was  sufficient  or  not  was  man- 
ifestly a  question  for  the  Jury.  Tbe  court 
In  its  general  charge  instmcted  the  Jary 
that  "If  the  account  or  accounts  fvl  plain- 
tiffs against  Rice  ft  Wilson  [Rice  being  de- 
fendant's intestate]  were  presented  to  Blce 
&  Wilson,  and  were  retained  by  them  with- 
out objection  for  an  unreasonable  time, 
then  the  law  conclusively  presumes  that 
the  accounts  were  correct.  This  charge 
was  confessedly  erroneous.  A  reversal  on 
account  ol  It  is  sought  to  be  avoided  by 
an  invocation  of  the  doctrine  of  error 
without  Injury;  the  theory  (tf  appellee 
necessarily  being  that  there  was  no  evi- 
dence upon  which  the  Jury  might  have 
based  an  Impeachment  or  falsification  in 
whole  or  In  part  of  the  account  or  ao- 
counts  thus  presented  to  Rice  ft  Wilson, 
and  not  objected  to  by  than.  That  theo- 
ry, as  we  have  seen,  is  unsound.  There 
was  such  evidence.  The  charge  erroneous- 
ly took  its  consideration  away  from  tbe 
Jury  by  making  a  fact  conclusive  which 
was  only  prima  facie  evidence  of  correct- 
ness, and  we  cannot  see  that  It  operated 
no  detriment  to  the  defendant. 

Tbe  paragraph  in  which  Is  found  that 
part  of  tbe  general  charge  quoted  above 
contained  t&o  the  followlngt  *And  it 
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wonid  be  strange  if  there  shonlil  have 
been  errors  In  the  accoanta  of  Schloea  ft 
Kahn  against  Rice  &  Wilson,  and,  if  they 
were  in  fact  received  monthly,  that  the 
latter  titaould  hare  lEept  on  buying  goodB, 
and  trading  with  them,  It  they  did  ao." 
Both  of  these  clanMs  are  set  oat  together 
la  the  bill  of  exceptions,  and  the  exception 
is**  to  each  and  erery  part  of  the  charge 
of  the  presiding  Judge  which  Is  set  ont 
hereinabove. "  This  Is  a  mere  general  ex- 
ception to  the  whole  paragraph;  and,  If 
any  separable  part  of  It  states  a  correct 
proposition  of  law,  proper  to  be  given  In 
charge,  the  exception  will  avail  nothing. 
Maybeny  Leech,  68  Ala.  889;  Holland 
V.  Barnes,  B8  Ala.  87.  But  we  are  of  opin- 
ion that  no  part  of  the  char^  was  good. 
The  first  proposition  was  erroneous  and 
Injurious  as  we  have  seen.  The  last  part 
did  not  assert  any  proposition  of  law.  It 
was  a  mere  ailment  to  the  Jury,  and  not 
proper  to  be  given  them  as  an  Instrnctlun 
on  the  law  applicable  to  Che  tacts.  The 
charge,  therefote.  In  evexy  part,  was  bad 
and  taken  as  a  whole  woilced  Injury  to 
the  defendant. 

As  a  reversal  must  result  from  the  view 
we  have  taken  above,  only  snch  of  the 
other  exceptions  reserved  as  involve  mat- 
ters which  will  probably  arise  on  a  retrial 
of  the  ease  will  be  considered. 

The  fact  that  an  acconnt  Is  shown  to 
have  been  a  correct  transcrlt't  from  the 
books  of  the  plaintiff,  without  more,  will 
not  authorize  Its  introduction  in  evidence. 
Its  items  mnst  be  proved,  or  It  must  be 
shown  to  have  been  rendered  to  the  de* 
fendant,  and  kept,  without  objection  to 
its  correctness, for  such  alength  of  time  as 
to  raise  the  presamptlon  that  objection 
woald  have  been  made  If  any  ground 
therefor  existed;  or  Itmnetbe  shown  that 
the  Items  have  been  gone  over  by  plaintiff 
and  defendant,  and  all  errors  eliminated, 
and  all  snggnsted  corrections  made,  before 
It  shonld  be  allowed  to  go  to  the  Jury. 
Hirechfelder  t.  Levy.  69  Ala.  861.  The 
witness  Marks  did  not  testify  to  the  cor- 
.rectness  of  the  acconnt,  bat  only  to  Its  be- 
ing a  correct  statement  of  the  account  as 
it  appeared  on  the  plaintiffs*  books.  Nei- 
ther did  he  prove  that  the  acconnt  had 
been  delivered  to  defendant,  and  kept 
without  objection.  But,  as  we  nuder- 
stand  his  evidence  ,  he  did  swear  that  he 
and  defendant's  book-keeper  had'cbecked 
ofl"— that  la,  compared— the  matnnl  ao* 
counts  between  their  employers,  eliminat- 
ed errors  therefrom,  and  that  the  acconnt 
offered  was  the  result  ol  this  comparison 
and  elimination,  and  contained  onlyltems 
which  had  th u e  been  con sidered ,  an d 
passed  aa correct.  Thecourt  did  not  err  in 
allowing  it  to  go  to  the  Jury.  The  rele- 
vancy of  those  itCTis  of  the  statement  fur- 
nished by  Marks  to  Euglehardt,  which 
represented  dealings  after  the  death  ol 
Rice,  does  not  appear.  There  Is  no  pre* 
tense  disclosed  In  the  record  that  this  {tart 
of  the  statement  tended  In  any  way  to 
throw  light  on  former  dealings,  or  snp- 

glied  any  evidence  of  credits  which  should 
ave  been,  but  were  not.  allowed  on  the 
statement  of  the  dealings  involved  In  the 
snit.  Its  exclnsion  was  proper.  That 
parted  the  court's  gmeralcharge  to  which 
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defendant's  second  exception  ia  taken  was 
free  from  error  of  which  the  defendant  can 
complain. 

Of  the  charges  given  at  the  request  of 
plaintiffs,  only  the  sixth,  to  the  effect 
"that  the  burden  of  proving  any  payments 
on  the  account  sued  on,  or  any  setofta,  Is 
on  the  defedndant*"  Is  open  to  criticism. 
Its  fault  lies  In  the  assumption  that  the 
acconnt  ia  shown  to  have  been  a  stated 
account,  in  which  case  only  would  the  bur- 
den of  proof  as  to  payments  rest  on  the 
defendant.  Whether  the  account  was 
stated  or  not  was  a  question  lor  the  Juiy, 
as  it  cannot  be  affirmed  that  the  evidence 
on  the  point  was  without  conflict,  and 
free  from  adverse  InfftrraiceB.  If  the  ac- 
count was  not  a  stated  or  uncontroverted 
account,  It  was,  of  course,  on  the  plaintiff 
to  show  the  balance  dun  on  It  after  allow- 
ing credit  for  all  payments. 

For  a  similar  reason,  the  third  charge 
asked  by  d^endant  was  properly  refused. 
It  assumed  that  the  account  was  an  open 
one,  In  which  case  only  was  the  burden 
referred  to  in  the  charge  on  plaintiffs.  If 
a  stated  '  cconnt,  tt  was  for  the  defendant 
to  surcharge  and  falsify  It,  and  furnish  the 
evidence  showing  what  Items  were  proper, 
and  what  Improper,  charges ;  the  theory 
with  respect  to  a  stated  acconnt  being 
tiiat  the  dtfendant  has  agreed  to  pay  It 
as  It  stands. 

Charge  No.  1,  requested  by  defendant.  Is 
abstract  and  misleading.  The  witness 
Marks  did  not.  as  we  understand  the  rec- 
ord, testify  that  there  were  discrepancies 
between  the  account  sued  on  and  the 
statements  rendered  to  Englehardt.  His 
testimony  was  that  what  api>eared  to  be 
discrepancies  were  not  discrepancies.  In 
truth  and  In  tact,  but  resulted  mmplyfrom 
the  off-setting  of  certain  credits  against 
certain  debits.  Had  tbecharge  been  given. 
It  would  have  tended  to  mislead  the  Jury 
Into  the  bellet  that  real  discrepancies  ex- 
isted. 

The  other  charges  reqnested  by  the  de- 
fendant were  of  a  class  which  has  been 
frequently  condemned  by  this  court  as  be- 
ing mere  arguments  to  the  Jury.  Snldor 
T.  Burks,  84  Ala.  53,4Snnth.Rep.225;  Hus- 
sey  V.  State,  86  Ala.  84,  6  South.  Bep.  484; 
Bank  v.  McDonnell,  post,  — . 

The  Judgment  of  the  city  court  Is  l»- 
rersed,  and  the  cause  remanded. 


Stbineb  et  al.  t.  Ellis. 
(Supreme  Court  of  Alabama.  May  8,  1800k) 

UOBtOASS— 8l.TI8rAOTION  — ST1.TDT0BT  FmSAUIT. 

1.  In  an  action  for  a  atatatory  penalty  under 
Code  Ala.  iiSOt,  pnivldliv  that  a  mortgagee  who, 
having  received  tha  mua  aeoured  byhismortgaga, 
tails  for  three  tDonths  after  written  reqaeat  to 
satisfy  of  record  his  mort^rage,  Bhall  forfeit  to 
the  mortgagor  the  sum  of  (200,  unless  during  thai 
time  a  suit  Is  pending  in  which  the  fact  of  satia- 
taotltuialnissae,  a  petition  alleging  payment,  and 
a  reqaest  to  satisfy,  and  that  for  mora  than  uree 
moQtns  thereafter,  though  no  suit  ooobesting  the 
payment  was  pending,  the  mortgagee  failed  to 
comply  vrlth  such  request,  states  a  cause  of  action. 

8.  Where  a  mortgagor  wrote,  postpaid,  and 
addressed,  a  letter  to  the  mortgi^ees,  at  their 
usual  plaoe  of  residence,  requesting  tha  cancella- 
tion of  iba  mortgaae,  it  will  be  pninmed  lhattbe 
lett«  wa.  hy  GoOOle 
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&  iDBtrnctloiiB  requested  by  defeudaats,  that, 
"althougrh  tbe  preemption  Is  that  tlie  written 
request  was  received  If  it  was  delivered  to  tbe 
mailf  •  *  *  ttiat  presumptioa  is  rebutted  hy 
tbe  OTidenoe  of  tbe  defendaots  that  they  did  not 
reoelve  the  request,  aaiesa  tbe  luzr  shall  refoM 
to  believe  that  evidence, "  and,  "if  the  defendants 
have  sworn  that  tbey  did  not  receive  It,  *  *  * 
the  fact  tbat  it  *  *  *  was  placed  in  the  post- 
offloe  or  mall  *  *  Is  not  sufficient  to  show 
that  tbe  defteidants  did  veoelve  It,  unless  the  Jury 
bellere  that  what  thoyhaveswom  to  isnot  worthy 
of  credit, "  are  argumentatiTa,  and  ^perly  re- 
fnsad. 

Appeal  from  the  circuit  court  oflfont- 
gomerycounty;  John  P.Hubbard,  Judj^. 

This  action  was  brought  by  the  appellee 
asalnat  the  appellants  on  May  18S8,  and 
sought  to  recover  damages  for  not  cancel- 
ing a  mortgage  on  the  records  of  the  pro- 
bate court.  The  complaint  was  tn  the  fol- 
lowing words:  "The  plaintiff  claims  o( 
the  defendants  tbe  sum  of  two  hundred 
dollars  tor  this:  That  on  or  about  tbe 
aotb  day  of  April,  1887,  plaintiff  executed 
and  delivered  to  defendants  a  mortgage, 

*  •  •  which  •  *  •  was  duly  record- 
ed; •  *  *  that  •  •  •  the  mortgagees 

*  *  *  received  sattstaction  of  theamount 
secured  by  said  mortgage,  and  that  on  or 
about  the  lOtta  day  of  JannaiT,1888,idalii- 
tUt  requested  said  mortgageeii.  In  writ- 
ing, (the  defendcuits,)to  enter  gatlafactlon 
npon  themarKlnof  the  record  ofeaid  mort- 
gage; •  •  *  that,  at  the  time  ofitucb 
request,  there  was  no  pending  suit  between 
plaintiff  and  defendants  in  vol  ring  whether 
such  mortgagees  had  received  sntlsfactlun 
of  said  mortgage.  Plaintiff  avers  that  the 
detradants failed,  *  *  *  tortbTeemontbR 
after  said  payment  of  said  mortgage,  and 
said  request  to  enter  satisfaction  thereof, 
as  aforesaid,  to  make  the  entry  of  satisfac- 
tion of  said  mortgage  on  the  margin  of 
the  record  thereof.  Plaintiff  avers  that 
there  was  no  pending  suit  between  plain- 
tiff and  defendants,  wtthin  three  months 
alter  said  payment  and  said  reqaest.  In- 
Tulvlng  whetner  such  mortgagees  had 
rec^ved  satisfaction  of  said  mortgage. 

*  •  •  Whereupon  he  brings  bin  Buit." 
The  defendants  demurred  upon  the 
grounds:  "(1)  That  the  complaint  does 
not  aver  that  three  months  elapned  after 
the  written  request  to  enter  satisfaction; 
(2)  that  It  Is  not  averreil  that  the  defend- 
ants failed  for  three  montfaft  aftertlie  writ* 
ten  request  to  enter  satisfaction ;  (3)  that 
the  complaint  sets  forth  no  subRtantial 
canse  of  action."  The  court  overruled 
thene  demurrers,  and  the  defendant  duly 
excepted. 

Upon  the  trial  of  the  cage,  as  Is  shown 
by  the  bill  of  exceptions,  the  plaintiff  in- 
troduced In  evidence  the  mortgage  In- 
Tolved,  and  also  testified  himsplf  that  he 
liad  1  aid  the  amonnt  eecured  by  the  mort- 
gage In  full,  and  thflt,  upon  the  payment 
of  the  mortgage,  he  rpquented  the  defend- 
ants to  have  the  said  mortgage  muriced 
"  Satisfied  "  on  the  records,  and.  upon  their 
failure  to  do  bo,  he  wrote  them  a  letter, 
again  making  the  request;  that  this  let- 
ter was  written  at  union  Springs,  be- 
tween the  lOtb  and  33th  January,  1S88, 
was  addressed  to  the  defendants  at  Mont- 
gomery, Ala. ;  that  heetainped  and  mailed 
ft,  but  thut  the  said  mortgage  was  not 


marked  "Satisfied"  until  after  this  snit 
was  commenced;  that  the  defendants  ad- 
mitted that  they  had  received  the  letter. 
And  the  sister  of  the  plaintiff  testified  that 
she  was  In  the  store  of  the  defendants  In 
April,  1888,  when  the  defendanta  told  the 
plaintiff  that  they  had  received  the  let- 
ter, and  would  attend  to  having  themort* 
gage  marked  "Satisfied."  The  evidence 
for  the  defendant  was  In  direct  conflict 
with  tbe  testimony  of  tbe  plaintiff  as  to 
bavins  reeelTed  any  written  request  from 
him  to  have  the  said  mortgage  marked 
"Satisfied;"  and  they  denied  ever  admit* 
ting  that  they  bad  received  the  letter  re> 
ferred  to,  and  testified  to,  by  the  plaintiff 
and  his  Bister. 

Dpon  the  evidence  Introduced,  the  eonrt 
charged  the  Jury  that,  "If  the  jury  believe 
from  the  evidence  that  the  plaintiff  bad 
written  a  letter  dated  at  Union  Springs, 
and  paid  the  postage  thereon,  and  mailed 
tbe  letter,  addressed  to  defendants  at 
Montgomery,  Ala.,  reqaestlng  that  th« 
mortgage  be  canceled,  this  created  a  pre- 
sumption that  the  defendants  received  the 
said  letter  so  mailed. "  Tbe  d^endant  re- 
served an  exception  to  this  part  of  the 
court's  charge,  and  requested  the  follow- 
ing charges,  the  giving  of  which  was  f»> 
fused,  and  defendants  excepted:  "(2)  Al- 
though the  presumption  is  that  tbe  writ- 
ten request  was  received  by Stelner  ft  Bro. 
if  It  was  delivered  to  the  mail  at  Union 
Springs,  that  presumption  is  rebutted  by 
the  evidence  of  the  defendants  that  they 
did  not  receive  the  request,  unless  tbe  Jury 
shall  refuse  to  believe  that  evidence.  (8) 
If  the  defendants  have  sworn  that  th^ 
did  not  recdve  a  written  request  to  have 
satisfaction  of  the  mortgage  entered  upon 
the  records,  the  fact  that  such  arequeet,tn 
writing,  was  placed  In  tbe  post-ofUce  or 
mall  at  Union  Springs  la  not  of  Itself  suffi- 
cient to  show  that  tbe  defendants  did  re- 
ceive it.  unless  tbelnry  believe  that  what 
they  have  so  s worn  to  la  not  worthy  ol 
cr«dlt." 

There  was  Judgment  for  plaintiff;  and 

defendants  api}eal,  and  assign  the  ruling 
on  demurrer,  and  the  giving  of  the  charge 
copied,  and  the  refusal  to  give  tbe  charges 
asked,  as  error. 

Code  Ala.  S  1869.  provides:  "If  amort- 
gage  whlcbls  of  record  baa  been  fully  paid 
or  satisfied,  the  mortgagee  •  •  •  must, 
on  the  request  In  writing  of  the  mort- 
gagor, •  «  *  enter  the  fact  of  payment 
or  Batisfactlon  on  the  margin  of  the  record 
of  the  mortgage.  •  •  •  If,  for  three 
months  after  such  request,  the  mortgagee 
•  •  •  fails  to  make  such  entry,  he  for- 
feits to  the  party  making  the  request  $200. 
unless  there  Is  pending,  or  there  Is  Insti- 
tuted, a  suit  within  that  time  In  which  the 
fact  of  payment  or  satisfaction  Is  or  may 

VVtUiamso  'oA  WWiamsaixd  Watts  *  Soo, 
for  appellants.  Afoors  A  FinUft  for  re- 
spondents. 

Stone,  C.  J.  Tbe  complaint  in  tbls  case 
avers  every  material  tact  the  statute 
makes  neceesary  to  the  maintenance  of 

tbe  action,  and  the  demurrer  to  It  was 
properly  ovci  ied.  Code  1886,  §  1S69,  and 
dtatlona;  WlUianiaT.Bowdl|^^X9>,12(i; 
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Jarratt  r.  HeCabe,  75  Ala.  835;  Scott  t. 
Field,  Id.  419. 

There  was  no  error  in  the  charges  of  the 
court.  The  charge  given  by  the  conrt  of 
Its  own  motion  is  strictly  In  accordance 
with  the  authorities.  Rosenthal  v.  Walk- 
er.lll  U.S.186,4Sup.Ct.Bep.8S2;  IGreenl. 
Ev.  S40;  3  Beat,  St.  fi  40S;  1  Taylor.  Et. 
9 179.  The  chargea  asked  by  defeadaBts 
were  mere  arvuments,  and  two  or  them, 
It  given,  would  have  been  a  palpable  In- 
Taslon  of  the  province  of  the  Jury.  They 
were  rightly  refused.  I^ng  v.  State,  84 
Ala.  1.  4  South.  Rep.  19S;  Snider  v.  Burks, 
84  Ala.  63,  4  South.  Rep.  225;  City  Council 
Towneend,  84  Ala.  478,  4  South.  Rep. 
7W;  Fertlilier  Co  v.  Reynolds,  86  Ala.  19, 
4  Booth.  Rep.  688;  Hnssey  v.  State, SBAla. 
84,6  bouth.  Rep.  4^;  Ferry  v.  State.  87 
Ala.  80,  S«>ntb.  Rep.  41^;  Norria  v.  State, 
87  Ala.  85.  e  South.  Rep.  371. 

Affirmed. 


Park  t.  IjIdb. 

LiDE  V.  Pare. 
(Supreme  Cmart  of  Alabama.  May  8,  ISWK) 
BqnTT— FuuniHo— Feaud— VABsurei  —  Asoxn- 

KBHT. 

1.  A  wife's  U&d  having  been  sold  onder  a 
woitgtge,  and  bid  In  by  bar  htubaad's  brotlter, 
who  afterwards  fXtanyeA  to  blm,  a  bill  by  her 
belrs,  charginK  that  he  had  paid  the  debt  with 
her  money,  and  that  tbeforecloaorewas  collusive, 
cannot,  on  failure  of  proof  that  the  mortgage  wa* 
not  a  valid  and  mbsisting  lien,  be  amended  bo  as 
to  charge  him  as  having  piirchased  in  tmst  for 
his  wife,  and  to  compel  a  oODvey»noe  on  repay- 
ment of  his  expendltnrca  in  removing  the  Incum- 
brance. 

S.  Thore  can  be  no  review  cm  appeal  of  the 
action  of  the  court  on  demamr  to  a  bill,  when 
the  record  does  not  disclose  what  It  was,  except 
by  What  seems  to  be  a  mere  docket  direction  of 
the  chanoellor  to  the  register. 

Appeal  from  city  court  ol  Montgomery; 
Thomas  M.  Abri.voton,  Chancellor. 

Wa.tUi  A  Hoo  and  Tompkins  A  Tror*  for 
complainant.  Qrarm  A  BiMk^t  for  da- 
foadant. 

MoCiALUiif,  J.  This  record  does  not 
BUfflclently  present  the  action  of  the  chan- 
cery court  on  the  demurrer  to  the  bill  to 
Miable  us  to  review  it.  No  decree  in  that 
behalf  appears  In  the  transcript.  What 
seems  to  be  a  mere  docket  memorajidum 
of  the  chancellor  is  transcribed ;  but  that 
Is  npt  a  decree,  but  a  mere  direction  of  the 
chancellor  to  the  raster,  which  may  or 
may  not  have  been  developed  into  a  de- 
cree byformal  Incorporation  Into  the  min- 
utes of  the  conrt.  We  cannot  consider  as- 
■tgrnments  of  error  baaed  on  It.  Baker  v. 
Swift,  87  Ala.  530,  6  South.  Rop.  153. 

This  leaves  tor  consideration  only  the 
final  decree  on  the  merits  of  the  case.  The 
undisputed  facts  may  be  stated  as  fol- 
lows: At  the  Inception  of  the  transac- 
tions Involved  here,  Alex.  McDade  owned 
the  tract  of  land  In  controversy,  contain- 
ing 1,320  acres,  worth  about  92,&00.  He 
executed  three  several  mortf^ajcee  on  the 
land  to  secure  the  payment  of  debts.— one 
to  Chariee  McDade,  May  1, 1876,  tor  $720, 
of  which  $250  Tcmatned  unpaid  when  the 
facta  InvolTed  In  ttils  dlspnte  toansplred ; 


another  to  his  daughter  Janle  S.  McDade, 
April  12, 1876,  for  f  1,125;  and  a  third  to 
Lemuel  W.  Park,  February  1,  1877,  for 
f 728.  On  April  12,1877,  he  executed  to  bis 
said  daughter  a  deed  of  gift  In  fee  to  tbls 
land,  covering  also  his  personal  property, 
to  take  effect  on  bis  death,  which  occurred 
a  f6w  days  afterwards.  Howard  P.  Park, 
a  brother  of  L.  W.,  referred  to  above,  in 
June,  1877,  married  Janle  8.  McDade,  who 
died  Intestate  and  without  Issne,  and  leav- 
ing no  debts,  In  May,  1878;  her  husband 
having  In  the  mean  time  taken  possession 
of  all  the  personalty  which  came  to  her 
from  her  father,  and  also  the  tract  of 
land  In  controversy.  Prior  to  her  death, 
on  the  0th  and  7th  of  March,  1878,  all  of 
the  mortgages.  Including  that  made  to 
Janle  S.  Park,  McDade,  were  fore- 
closed under  powen  of  sale  contained  In 
them,  respectively;  and  at  each  sale  Rob- 
ert E.  Park,  another  brother  of  the  de- 
fendant, became  the  purchaser,  bidding 
the  amount  of  the  mortgage  debt  In 
each  Instance.  Each  of  the  mortgagees 
executed  conveyances  to  him ;  the  deed  of 
Janie  S.  Park,  however,  not  being  Joined 
In  by  her  husband.  On  October  11, 1878, 
Robert  B.  Park  conveyed  the  land  to 
Howard  P.  Park  on  a  recited  considera- 
tion Just  equal  in  amount  to  the  aggre- 
gate of  the  several  mortgage  debts  at  the 
time  of  torecloanre,  seven  months  before. 
The  complainant,  Frank  W.  Ude,  was  a 
half-brother  of  Janle  S.  Park,  deceased, 
and  her  only  heir  at  law,  except  the  snr- 
vlvlng  husband.  The  bill  avers  that  the 
defendant,  Howard  P.  Park,  before  the 
6th  of  March,  1878,had  paid  off  theCbarles 
McDade  and  L.  W.  Park  mortgages  with 
the  proceeds  ot  personal  property  belong- 
ing to  his  wHte,  but,  by  collunon  with  said 
mortgagees  and  Robert  £.  Park,  fraud- 
ulently, and,  with  Intent  to  cat  off  the 
rights  of  the  complainant  as  the  heir  at 
law  of  said  Janle  S..had  these  mortgages, 
though  fully  eatlsfled.  as  also  that  ol  his 
wife,  foreclosed  ;  that  Robert  E.  Park,  as 
a  part  of  the  fraudulent  scheme,  became 
nominally  the  purchaaer,  under  an  agrea- 
roent  to  reconvey  to  Howard  P.  Park, 
but  that  he  never  paid  anything  whatever 
for  the  land  thns  purchased  to  either  of 
said  mortgagees.  Upon  this  state  of  facta. 
In  part  confessed,  but  In  other  partdenled, 
the  theory  of  the  bill  Is  that,  the  mort- 
gages to  McDade  and  L.  W.  Park  having 
been  paid  with  the  proceeds  of  her  prop- 
erty, they,  as  well  as  the  one  originally 
executed  to  lier,  belonged  to  said  Janle  S. 
Park,  and  hence  said  foreclosures  were 
either  absolutely  void,  and  did  not  pass 
cdther  theleenl  oreqnltable  title  out  other, 
or,  being  made  under  the  supervision  of 
her  huuband  and  trustee,  were  for  her  ben- 
eflt,  and  the  conveyances  thereunder  were 
In  fact  and  law  made  to  Robert  E.  in  trust 
for  her.  and  the  estate,  being  so  held  by 
him  at  the  time  of  her  death,  descended  to 
complainant  In  remainder,  the  husband 
having  a  life-estate  by  curtesy.  The  prayer 
for  final  relief  Is  that  the  foreclosure  sales 
and  conveyances  to  R.  E.  Park,  and  the 
conveyance  by  him  to  H.  P.  Park,  be  set 
aside,  and  held  fornanght;  that  the  land 
be  decreed  to  belong  to  the  estate  of  Janle 
S.  Park;  and  that  comjdabuuit  be  ad- 


Digitized  by 


Google 


806 


S0UTHER2(  BEPORTEE,  Vol.  7. 


Jadged  entitled  to  a  remainder  therein 
alter  the  death  of  Howard  P.  Park. 

The  decree  rendered  is  not  in  line  with 
the  facte  thus  alleeed ;  nor  doee  It  round 
out  the  theory  of  the  WU,  or  provide  for 
the  relief  prayed.  On  the  contrary.  It  ad- 
judges that  the  facts  alleged  have  failed  of 
proof;  It  finds  another  and  different  state 
of  facts  to  be  supported  by  the  evidence; 
and  It  responds  to  that  other  and  different 
state  of  facts,  and  grants  relief  which, 
whether  appropriate  to  the  facts  found  or 
not,  Is  not  appropriate  to  the  facta  al- 
leged. We  quite  agree  with  the  chancellor 
that  the  testimony  doee  notestabllsh  that 
Howard  P.  Parlt  paid  off  the  McDade  and 
Lemuel  Park  mortgagee  before  foreclosure 
out  of  the  proceeds  of  the  wife's  property. 
We  are  also  of  the  opinion  that  all.  the 
mortgagee  were  subsisting  Incumbrances 
on  the  land  at  the  time  they  were  several- 
ly foreclosed.  Nor  can  we  find  Justifica- 
tion In  this  record  for  the  belief  that  the 
traneactlona  Involrlng  the  foreclosures, 
whether  Robert  E.  or  Howard  P.  Park 
was  the  real  purchaser  thereat,  were  In- 
fected with  any  covinous  intent  to  cut  off 
the  rights  of  Llde  aa  the  contingent  heir 
of  Janle  S.  Park,  if  indeed  he  can  be  said 
to  have  had  any  rights  during  her  life. 
We  can  discover  no  sufficient  motive  for 
such  anefforrln  view  of  the  yooth,  health, 
and  pregnancy  of  Janie  S.,  giving  promise 
not  only  of  long  life,  hut  of  issue  In  the 
near  future.  It  Is  more  reasonable  to  sup- 
pose, as  one  of  the  parties  testified,  that 
"Frank  W.  Llde  was  not  thought  of  at 
that  time. "or  la  that  connection;  and 
there  is  no  evidence  to  the  contrary. 
These  conclusions  leave  open  the  question 
whether  the  purchase  by  R.E.  Park  at  the 
foreclosure  sales  was  a  bona  fide  purchase 
by  him  on  his  own  account,  or  was  made 
as  the  agent  and  In  the  interest  of,  and 
under  an  agreement  to  reconvey  to,  H.  P. 
Park.  However  that  question  may  turn 
on  the  evidence,  Its  determination  cannot 
support  the  only  relief  which  would  be  re- 
sponsive to  the  allegation  of  the  bill.  The 
largest  relief  the  complainant  could  be  en- 
titled to  on  account  of  Howard  P.  Park 
becoming,  directly  or  Indirectly,  the  pur- 
chaser at  the  foreclosure  sales,  would  be 
to  have  the  land  decreed  to  him,  chanced 
with  the  amount  Park  had  paid  in  remov- 
ing the  Incumbrances,  or  at  least  with 
such  part  thereof  as  should  be  paid  by  the 
tenant  in  remainder,  the  balance  being 
charged  against  the  life-estate,  (Clark  v. 
Cantwell,  3  Head,  202;)  and  a  bill  to  this 
end  would  be  in  the  nature  of  a  bill  to  re- 
deem, and  without  equity, unless  It  offered 
to  reimburse  the  purchaaer.  On  the  oth- 
er hand,  If  the  mortgages  had  been  paid 
by  the  application  to  tbem  of  proceeds  of 
the  wife's  separate  property,  the  legal  title 
eo  toBtanti  revested  la  her,  was  In  her  at 
the  time  of  her  death,  and  then  passed  In- 
to her  heirs.  Nothing  that  the  husband 
did  after  such  revesting,  In  fraudulent  fore- 
closing the  satisfied  mortgages,  nor  any 
expense  he  might  have  incurred  or  paid  In 
that  frandulentconsummatlon,  could  have 
affected  the  Hghts  of  the  wife  or  her 
hdra,  or  operated  any  charge  upon  the 
land  as  against  her  or  them.  Had  these 
been  the  facta  shown  in  the  testimony* 


as  they  are  tbe  facts,  ud  the  only 
facts,  alleged  in  the  bill  as  a  predicate 
for  rrilef,  the  complainant  would,  we  do 
not  doubt,  have  bem  oitltled  to  bare  ^1 
conveyances  baaed  on  tbe  foreclosnre  sales 
set  aside,  and  the  land  decreed  to  belong 
to  him  In  remainder  over  after  tbe  falllns 
in  of  Park's  life-estate.  Bat  these  facta 
are  not  proved.  The  facts  which  are 
proved  authorise  a  different  kind  and 
measure  of  relief.  The  allegations,  in  oth- 
er words,  are  not  suf&clent  to  autboilae 
the  relief  granted,  nor  Is  tbe  proof  aafll> 
dent  to  support  tbe  r^ef  prayed.  This 
state  of  things  involves  a  variance  be- 
tween the  averments  and  the  proof  which 
Is  fatal  to  the  decree;  tbe  rule  in  ttaia  re- 
spect being  especially  stringent  in  those 
cases  In  which,  like  the  present,  the  com- 
plainant relies  upon  the  fraud  of  his  adver- 
sary. 1  Daniels,  Ch.  Pr.  86  et  seq.,  888; 
Wilde  V.  Gibson,  1  H.  L.  Cas.  606;  Glas. 
cott  V.  Lang,  2  Phil.  Ch.  SIO,  822;  Story, 
Eq.  PI.  9  42,  and  note ;  Winston  v.  Mitchell, 
87  Ala.  805,  5  South.  Rep.  741;  Dexter  v. 
Ohlander,  89  Ala.  — »  ante,  116;  Patton  v. 
Beecher,  62  Ala.  679;  Winter  v.  Merrick,  69 
Ala.  86. 

We  are  nnable  to  see  bow  tbe  presmt 
bill  can  be  amended  so  as  to  anthorlse  the 
relief  to  which  the  facts  proved  would  en- 
title the  complalnantwlthout  a  departare 
from  the  case  originally  presented.  It  is 
true  that  an  amendment  proper  in  itself 
might  be  allowed  even  after  reversal  of  a 
final  decree,'(Winter  v. Merrick, 69 Ala.  86;) 
but  at  no  time  Is  It  competent  to  make  a 
different  ease  by  amendment.  If,  in  addi- 
tion to  what  the  bill  now  contains,  the 
case  had  also  been  presented  In  tbe  aspect 
developed  by  the  evidence,  very  clearly  the 
complainant  would  not  have  been  entitled 
to  the  same  relief  In  either  phase  of  his  bill 
thus  setfnrth ;  and,  had  the  bill bem  taken 
as  confessed,  the  court  could  not  have  re> 
sponded  to  both  aspects.  This  Is  tbe  Xesst 
to  determine  whether  different  states  of 
factsmaybepresentedtogethw;  and  If  the 
relief  which  Is  appropriate  to  one  state  of 
facts  Is  not  that,  also,  which  the  altmub- 
tlve  averments  demand,  a  demurrer  will 
He.  Had  the  facts  In  evidence  been  laid  In 
the  bill  alternatively  with  the  avermeute 
the  bill  now  contains,  the  case  wonld  have 
been  one  in  which,  in  one  aspect,  title  to 
the  land,  freed  from  all  incumbrances, 
would  have  been  In  Janie  S.  Park  before 
and  at  tbe  time  of  tbe  sales,  the  foreclos- 
ures would  have  been  utter  nullitlee,  and 
the  fee  at  her  death  would  have  passed  In- 
to her  heirs;  and  in  the  other  aspect  the 
mortgages  were  subsisting,  tiie  foreclo^ 
nres  valid,  and  the  pnrcbanes  tbweat 
would  be  held  to  have  been  made  for  JaiUe 
S.  Park,  In  such  manner,  however,  as  to 
charge  the  land,  even  as  against  her,  with 
the  sums  paid  In  satisfaction  of  the  mort- 
gages. In  the  case  alleged  the  complain- 
ant succeeds  to  and  claims  under  the  ab- 
solute l^al  title  of  Janie  S.  Park,  and  tiie 
ar&y&men  of  his  bill  is  that  a  cloud  has 
been  put  on  that  title  through  the  fraod 
of  Howard  F.  Park.  In  tbe  case  proTed 
the  complainant  succeeds  to  and  claims 
under  tbe  right  of  Janie  S.  Park  to  divest 
the  l^al  title  out  of  Howard  P.  upon  the 
payment  to  the  lattv  of  tiie  soms  he  had 
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paid  in  pnicbasliig  at  loreclosnre  Bales. 
Not  onlTi  tbertfore,  la  tbe  title  relied  on 
by  eomplalnant.  In  the  two  aapecta  of  the 
case  presmted  by  the  bill  and  proof,  re- 
flpectirely,  entirely  different,  but  the  con- 
ditions of  relief  are  wfaoUyTinllke.  The  de- 
fenses open  to  defendant  in  these  different 
aspects  woald  be  eesentially  dlsalmllar. 
In  tbe  one,  he  could  defeat  recovery  by 
■faowinff  that  the  mortgages  were  valid 
and  subsisting  charges  on  the  land  at  the 
time  of  foreclosure,  and  as  sach  were  fore- 
closed  In  good  faith,  while  In  the  other 
these  facts  woald  not  avail  him,  but  be 
wonld  be  further  required  to  showthat  be 
did  not  fatmedf  either  purchafie  at  the 
sales,  or  redeem  from  the  purchaser  ther^ 
at,  at  least  during  the  life  of  his  wife,  di- 
rectly or  indirectly;  for  in  dther  case  he 
would  be  held  to  have  acted  as  her  trus- 
tee, and  entitled  only  to  rplmbaruement,' 
apportioned.  It  may  be,  on  equitable  prin- 
ciples, between  the  life-estate  and  the  re- 
mat. .tier  In  fee.  So  it  is,  we  think,  clear 
that  tbe  right  asserted,  tbe  defenses 
against  the  right  as  asserted,  and  tbe 
Het  to  wbleh  the  complainant  would  be 
entitled  on  proof  of  tbe  right  asserted,  are 
each  and  all  different  from  tbe  right,  de- 
fenses, and  relief  arising  from  and  Incident 
to  the  facts  which  are  proved ;  and  the 
two  states  of  fact  could  not  be  alleged  al- 
ternatively In  the  same  bill.  Caldwell  ▼. 
King.  76  Ala.  149;  aordon  v.  Ross,  6S  Ala. 
968;  Lehman  V.Meyer, 67 Ala. S96;  Moogv. 
Takott,  73  Ala.  210 ;  Ward  r.  Patton.  76 
Ala.  207;  Corrugating  Co.  v.  Thacber,  87 
Ala.  458.  6  South.  Rep.  866.  A  matter 
which  could  not  have  been  orla^ncUly  al- 
leged In  the  alternative  cannot  afterwards 
be  Introduced  into  the  bill  by  amendment. 
To  do  so  would  be  a  departure  from  the 
cause  of  action  first  presented,  and  Is  not 
allowed  even  under  our  liberal  statute  of 
amendmenta.  Ward  v.  Fatten,  supra; 
Bay  T.  Womble,  56  Ala.  82. 

The  present  bill,  therefore,  could  not  be 
amended, upona  remandmentofthe cause, 
so  as  to  authorize  the  relief  appropriate 
to  the  facts  established  by  the  evidence. 
Hence  the  decree  will  be  reversed,  and  tbe 
bin  dismissed.  The  costs  of  both- appeals 
will  be  taxed  aaalnst  Frank  W.  Lide,  and 
the  Judgment  in  bis  app«d  wlU  also  go 
against  the  aaretleB  on  his  bond  for  coats. 


WmTV  T.  HOUABT. 

(Atpreme  Court  qf  Alabama,  itaj  %  1890.) 
CUasmmm— SlxsMFnoir. 
The  answer  of  the  ganlshee,  which  is  not 
eonteeted,  disclosing  a  cotuUtlonal  uablllty  oalj^ 
a  Judgment,  denvlng  a  claim  of  exemption,  ioter- 
posed  1^  the  debtor,  is  a  uollit^,  ana  an  appeal 
Igr  Um  will  be  dlsiiussed. 

Appeal  from  city  court  of  Decatur. 
Kyle  &  Skeggv,  for  appellant,  Wert  A 
SpMLkBy  for  appellee. 

Stoiob,  C.  J.  M.  B.  Hobart  Instltated 
suit  before  a  Justice  of  tbe  peace  against 
W.  L.  White  for  a  sum  lees  than  $100,  and 
on  April  6.  1889,  L.  M.  Falk  was  sum- 
moned as  a  garnishee  to  answer  as  to  his 
Indebtedness  to  W.  L.  White.  On  May  20, 
UW»  be  answered,  denying  any  Indebted- 


aees  to  White,  "but  will  be  Indebted  in  fut- 
ure In  the  sum  of  about  one  hundred 
and  eleven  fiO-100  dollars  when  he  [White] 
completes  my  [Falk's]  bouse  according 
tocontract. "  There  was  no  further  an- 
swer by  the  garnishee,  and  no  contest 
of  bis  answer.  The  record  is  silent 
whether  Falk's  house  has  ever  been  com- 
pleted according  to  contract,  and  It  Is 
not  shown  what  It  lacks  of  comple- 
tion. After  garnishment  served,  but  be* 
fore  answer  filed.  White  Interposed  a 
claim  to  Falk's  indebtedness  to  him  as  ex- 
empt to  him  under  the  laws  of  Alabama. 
This  claim  was  sworn  to  and  filed  April 
1889,and  set  forth, among  other  essentials 
to  such  claim,  that  White  "  Is  a  resident 
citizen  of  Morgan  county*  Ala."  The 
claim  includes  other  Items,  not  Included  in 
this  controversy,  the  aggregate  being  less 
than  f 1,000.  This  claim  of  exemption  was 
controverted  by  Mrs.  Hobart,  through  her 
agent,  on  April  29, 1889,  be  denying  that 
the  said  White  was  a  resident  citizen  of 
Alabama.  An  Issue  was  thereupon  made 
up  before  the  Justice  of  the  peace  to  deter- 
mine whether  or  not  White  was  a  resident 
of  Alabama,  and  tbe  issue  was  submitted 
to  a  Jury,  who,  by  their  verdict,  found  that 
White  was  not  a  resident  citizen  of  Ala- 
bama, and  therefore  found  the  Issue  in  fa- 
vor of  theplalntlff,  Mrs.Hobart.  The  Justice 
thereupon  adjudged  that  said  property  "  be 
held  subject  to  the  payment  of  the  Judg- 
ment in  favor  of  plaintiff  against  defend- 
ant, for  wbl^  let  execution  issue.  And 
the  garnishee  In  this  case,  L.  M.  Falk,  hav- 
ing answered,  and  admitting  that  be  will 
be  owing  tbe  defendant  fill  when  he  shall 
have  completed  the  Job  of  work  on  hands 
for  him,  Judgment  Is  hereby  rendered 
against  said  gamlsheefor  $54.18  principal, 
and  for  $7  costs,  but  execution  Is  stayed 
uutileald  Jubls  finished."  Fromthls  Judg- 
ment Wblt^  the  defendant,  appealed  to 
the  dty  court  When  tbe  case  reached  the 
city  court,  and  at  the  first  term  thereof, 
the  defendant,  White,  filed  a  motlun  as  fol- 
lows: "Now  comes  tbe  defendant,  and 
moves  the  court  to  order  tbe  garnishee  In 
this  cause,  L.  M.  Falk,  to  pay  over  the 
money  in  this  cause,  detained  under  the 
writ  of  garnishment,  to  the  defendant.** 
At  the  same  time  the  garnishee  moved  for 
bis  diacbarge  on  several  grounds,  among 
them  that  the  "contract  [work]  not  hav- 
ing been  completed  at  that  time,  no  Judg- 
ment could  have  been  rendered  against 
him  In  tbe  lower  [Justice's]  court. "  There- 
upon tbe  Issue  whether  or  not  White  was 
a  resident  of  Alabama  was  tried  beforethe 
city  court,  a  Jury  being  waived.  Ait- 
er  hearing  the  testimony,  the  following 
Judgment  was  rendered  by  tbe  city  court: 
"The  court  is  of  opinion  that  defendant  bad 
not  at  the  time  of  the  service  of  said  gar- 
nishment acquired  a  residence  en  titling  him 
to  tbe  benefits  of  the  exemption  laws  of 
Alabama.  The  issue  Is  therefore  found  in 
favor  of  the  plaintiff,  Mary  8.  Hobart.** 
From  that  Judgment  tbe  present  appeal  la 
prosecuted. 

We  feel  constrained  to  dismiss  this  ap- 
peal ex  tnero  wota,  lor  the  following  rea- 
sons: Tbe  answer  of  the  garnishee.  Falk, 
does  not  disclose  any  debt  to  White,  uud 
it  does  not  appear  that  there  ever  will  be 
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any  debt  to  him  by  vlrtiie  of  tJie  eontract 
broutfbt  to  view  In  the  answer.  Taking 
that  anBwer  for  our  guide  and  only  source 
of  tnforma'tioii,  the  Inquiry  wfaethor  he 
ever  would  become  Indebted  depended  on 
the  further  Inquiry,  would  White  ever  fln- 
Iflb  the  houBe  according  to  his  contract? 
It  be  did  not.  then  the  logical  Interpreta- 
tion of  the  answer  Is  that  Falk  would  not 
become  Indebted  to  him :  for  aside  from 
that  contract  he  answered  that  he  owed 
him  nothing.  1  Brick.  Dig.  p.  179.  H  366. 
S70, 871.  The  answer  of  a  garnishee  muvt 
be  taken  as  traennless  It  Is  conteeted,  and 
no  contest  or  other  issue  Is  formed  or  ten- 
dered qaestlontng  the  tmth  of  Falk's  an- 
swer. Id.  p.  181,  §9  388,880.  It  rested  with 
White  whether  ho  would  ever  finish  the 
hoase,  nnd  nn  court  had  power  to  compel 
falm  to  do  so.  Wecannot  know  orlndulge 
the  presumption  that  It  ever  will  be  com- 
pleted. Till  the  honae  was  completed, 
Falk  owed  no  debt  to  White,  and  until  he 
was  shown  to  owe  such  debt  there  was 
nothing  to  condemn  to  Mrs.  Ilobart's  claim, 
or  to  adjudge  to  White  as  exempt.  !:jub- 
;ect-matter  is  as  essential  to  the  mainte- 
nance of  a  suit  as  that  there  shall  be  par- 
ties litigant;  and  until  It  is  ascertained 
that  there  Is  a  subject-matter,  there  can 
be  no  legal  Issue  tried.  It  Is  not  our  In- 
tention to  assert  that  White's  claim  of  ex* 
emption  was  Interposed  prematurely,  or 
that  the  denial  of  Its  legal  validity  was 
premature.  The  claim  of  exemption,  to 
avail  anything,  must  precede  condemna- 
tion in  gamlHbment.  Bandolph  v.  Little, 
62  Ala.  8U6;  ]  Brick.  Dig.  p.  180,  S  378. 
What  we  do  decide  is  that,  until,  by  fur- 
ther answer,  or  us  the  resnltof  thecnntest 
of  garnishee's  answer.  It  was  ascertained 
that  he  owed  White,  there  was  not  shown 
tu  be  ill  esse  any  subject-matter  tor  an  le- 
sneforn  trial.  We  hare  decisions  which 
liolii  that  when  a  garnishee  admits  an  In- 
debtedness to  fall  due  at  a  future  time,  the 
court  may  render  Judgment  with  stay  of 
execution  until  thetime  when  by  theterms 
of  the  contract  tbe  debt  will  fall  due.  To 
lustlfy  such  lodgment,  however,  thei-e  must 
l>e  nf>  unascertained  fact,  no  contingency 
upon  the  happening  of  which  the  question 
of  tnd«bte<lne8B  depends.  Judgments  are 
tiie  logical  sequence  of  ascertained,  exist- 
ent fncts.  and  cannot  be  rendered  to  take 
effect  on  a  contingency  which  may  never 
happen.  The  so-called  Judgment  renderad 
by  the  Justicft  of  the  peace  against  the  gar- 
nishee was  a  nullity,  and  for  the  same  rea- 
son the  similar  Judgment  of  tbe  city  court 
Is  a  nullity,  and  will  not  support  the  ap- 
peal to  this  court.  The  trial  of  Whitens 
claim  of  resldencewas  premature, forthere 
WflH  no  ascertained  fact  of  a  debt  from 
Falk  which.  In  the  then  state  of  the  liti- 
gation, could  lmpai*t  to  that  Inquiry  legal 
eignlticunce.  For  the  same  reason  the  trial 
In  the  city  court  had  no  real  subject-mat- 
ter which  could  authorise  the  contention. 
The  whole  proceeding  aa  to  the  condem- 
nation rei  non  of  what  the  garnishee 
might  owe.  which  took  place  subsequent 
to  the  Sling  of  hie  answer,  to  the  tnterpo- 
■ttlon  uf  exemption  claim,  and  to  the  dfr 
nial  of  Its  validity,  was  premature,  and  Is 
a  nullity.  Falling  to  contest  garnishee's 
aasww,  the  only  conrse  Itf  t  to  Mrs.  Uo- 


bart  wantocailontbeganiMMeforfurtber 
answer.  It  she  supposed  the  conditloa  on 
which  his  indebtedness  depeaded  had  been 
pof ormed.  If  by  further  answer,  or  other 
anUiorlsed  proceeding.  It  be  shown  that 
Falk  Is  Indebted  to  White,  then  the  Inquiry 
of  the  rightfulness  of  the  latter's  claim  of 
exemption  will  have  a  sobject  for  foraisle 
contention*  and  not  till  then.  Appeal 
dismissed. 


BOACB  V.  P&ITKTT. 

(Suprmie  Ctmrt  tf  AUtbama.  Uaj  90,  189a> 

FOssrav  JoDQMBim— CntLATHui.  Attack — 8et- 
Ovr— FjLaoi.  Bvidbxob. 

1.  One  wboprowontes  an  appeal  fhnn  a  fodg' 
ment  of  a  niai  prtut  court  of  a  foreign  state  to 
the  supreme  oourt  of  Uiat  state,  and  who  submits 
himMlf  to  the  Jturisdictiou  of  the  appellats  tribu- 
nal, cannot  Impeach  Its  judgment,  in  an  acUoB 
brought  thereon  in  this  state,  on  the  gronnd  tliat 
the  nitt  prtuf  court  bad  never  obtained  J orisd lo- 
tion of  his  person,  as  the  judgment  of  the  suprant 
ooort  merges  that  of  tbe  loweo*  court. 

3.  Pailore  by  a  defendant  to  plead  a  set-off  ia 
an  action  brought  against  him  in  a  forelRU  stats 
will  not  prevent  bim  from  relying  on  soch  aet^ 
In  an  action  on  the  Judgment  brought  in  Alabaaia, 
where  the  settled  doctrine  is  that  defendant'* 
failure  to  plead  a  set-off  will  In  no  wise  affect  or 
Impair  his  right  so  to  do  in  a  subsequent  actloa 
by  the  same  plaintiff. 

S.  The  fact  that  the  original  papers  in  an  so- 
tion  tried  before  a  }ustire  of  the  peaoe  oannoi  be 
found  either  by  the  party  In  whose  favor  tbe  Judg- 
ment was  rendered,  or  by  tbe  Justice,  will  aoi 
warrant  the  IntroductJon  of  parol  evidence  re- 
garding the  jodgmcDt,  in  tbe  absence  of  a  show- 
lag  that  tbe  Justice  had  been  inofflcecontinuonsly 
since  its  rendition,  or  thut  he  had  succeeded, 
after  being  out  one  or  more  terms,  to  the  same 
JusUcesblp  that  he  beid  at  the  time  of  tbe  rendi- 
tion of  tbe  Judgment;  the  presumption  beinff  that 
his  docKet  and  papers  have  been  turned  over  to 
bis  successor  in  omcc,  as  required  by  law. 

Appeal  fromcli'cuit  court,  Jackson  conn- 
ty;  JoH.N  B.  Talbv,  Judge. 

Action  by  Saniuri  P.  I'rlvett  nsnlusl 
LntbOT  R.  ELoach  on  a  Jndgmmt  rpiiilen'd 
by  the  supreme  court  of  Tennessee  uu  ai^ 
peal  from  a  nIslpHua  court. 

The  defendant  pleaded  the  general  Issue, 
set-oft,  and  specially  pleaded  that  tbe 
n/sf  prtfia  court,  which  first  rendered  tbe 
Judgment  against  him  in  TenncHsee,  was 
without  Jurisdiction.  The  plaintiO  de- 
murred to  this  special  plea  on  the  ground 
that  the  plea  showed  on  Its  face  that  the 
defendant  prosecuted  the  appeal  to  the  su- 
preme court.and  was  there  rqireseoted  by 
counsel,  and  that  said  supreme  court  ren- 
dered the  Judgment  here  sued  on.  The 
court  sustained  tbe  demurrw,  and  the  de- 
fendant duly  excepted.  On  the  trial  of  tbe 
case  the  d^endant  ottered  a  great  deal  ol 
evidence  to  substantiate  his  plea  of  set-off; 
and  this  evidence  tended  to  show  that  tbe 
plaintiff  was  Indebted  to  the  defendant  in 
several  small  sums,  and  showed,  also, 
that  these  sums  were  due  when  the  first 
trial  was  had  In  Tennessee.  One  of  the 
Items  Bought  to  be  set  off  against  the 
Judgment  here  sued  on  bad  been  prosecut- 
ed to  a  Judgment  In  a  Justice  of  the  pcac* 
court;  and,  In  attempting  to  prove  tbe  r^ 
coveryot  this  Judgment,  the  d^endant  tes- 
tified that  he  had  looked  for  tbe  original 
papers,  but  could  not  find  them,  and  that 
the  Justice  before  whom  the  Jadgm«it  was 
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recovered  had  looked  alio,  bat  conld  not 
find  tbcon,  and  on  erose^amlnatiou  the 
defendant  teetifled  that  this  sauie  Justice 
waa  now  Justice  of  the  peace,  bat  he  did 
not  know  whether  be  had  been  continu* 
omUj  Justice,  and  could  not  say  that  he 
was  appointed  to  the  Tvry  same  Jnstice- 
■blp  aa  he  held  when  said  Jad^ment  was 
rradcxred  btfore  him,  or  whether  he  came 
In  poeaeeslon  of  hie  same  docket.  Upon 
motion  ol  the  plaintiff,  all  the  evidence  of 
the  defendant  In  reference  to  the  eetabllBh- 
ment  of  his  claim  of  set-oft  was  excluded, 
and  also  his  evidence  as  to  the  recovery 
and  the  existence  of  a  Jndffment  before  the 
■aid  Justice  of  the  peace.  The  defendant 
excepted  to  this  milng  of  the  court.  At 
the  reqaest  of  the  plaintiff,  in  writing,  the 
court  gave  the  general  affirmative  charge 
in  favor  of  the  plaintiff,  and  then  refused 
to  give  the  general  affirmative  charge  in 
favor  ol  the  defoidant.  although  request- 
ed by  the  defendant  In  writing.  The  de- 
fendant excepted  to  the  giving  and  refusal 
0^  each  of  these  charges.  There  was  Judg- 
ment for  the  plaintiff ;  and  the  defendant 
now  appeals,  and  assigns  the  rulings  of 
the  court  on  the  pleadings  and  evidence, 
the  giving  and  refusal  to  give  the  said 
charges,  as  error. 

J.  B.  browoe  and  W.  L,  M&rUn,  for  ai>* 
pellant.  Bant  4k  Clopton,  for  appellee. 

lfoCLBLi«AN,  J.  The  Judgment  sned  on 
was  rendered  by  the  supreme  court  of  Ten- 
neesee  on  appeal  from  a  drcult  court  of 
that  state,  and  Is  not  only  an  affirmance 
of  the  latter  Judgment,  but  to  also.  In 
terms,  an  original  Judgment  In  the  appel- 
late court,  mth  order  for  execution  out  ot 
that  court  far  the  amount  there  adjudged 
to  be  due.  In  the  absence  of  proof  of  any 
law  In  Tennessee  to  the  contrary,  we  must 
Intend,  not  only  that  the  Judgment  of  the 
appellate  tribunal  Is  In  accordance  with 
the  law  of  that  state,  but  that  It  Is  the 
only  Judgment  in  furce  in  the  case  in  which 
It  was  rendered.  Hassell  v.  Hamilton,  83 
Ala.  380.  Especially  so  as  thto  mllng  to  In 
harmony  with  our  own  decisions  as  to  the 
merger  of  Judgments  appealed  from  into 
Judgments  ol  affirmance  on  appeal.  McAr. 
thnr  V.  Dune,  61  Ala.  689;  Werbom  v.  Fin- 
ney, 76  Ala.  291. 

The  special  plea  of  the  defendant  below 
waa  an  attempt  to  impeach  the  Judgment 
aaed  on  by  snowing  that  the  ow  piiaa 
court  whtoh  rendered  the  Judgment  ap- 
pealed from,  and  which  bad  thus  merged 
into  the  Judgment  of  the  supreme  court, 
was  without  jurisdiction ;  but  It  disclosed 
that  the  defendant  had  prosecuted  the  ap- 
peal, and  submitted  himself  to  the  juris- 
diction ot  the  appellate  tribunal.  We  con- 
cur with  the  drcuit  Judge  that  this  was 
fatal  to  the  plea.  It  showed  that  the 
court  which  rendered  the  Judgment  sued 
on — the  only  subsisting  judgment  in  the 
cause— had  Jurisdiction  of  the  defendant, 
whatever  may  have  been  the  fact  in  this 
r^ard  as  to  the  primary  court.  The  de- 
fendant could  nottbus  Invoke  the  jurisdic- 
tion of  the  appellate  court,  and  speculate 
on  the  chances  ol  Its  favorable  action, 
without  being  bound  and  precluded  by 
whatever  Judgment  ahnuld.be  rendered 
in  the  exercise  ot  that  Jurisdiction.  It  he 


PEIVETT.  809 


derired  to  avoid  thto  result,  and  at  the 
same  time  draw  in  question  the  Jurisdic- 
tion of  the  primary  court,  hto  remedy  waa 
a  writ  ot  emir  coram  robla,  under  which 
it  was  open  to  him  to  show  that  the  trial 
court  had  never  acquired  jurisdiction 
ol  his  person,  dther  by  service  of  sum- 
mons or  attachment  of  hto  properly.  In 
that  proceeding,  upon  a  proper  showing, 
the  judgment  below  could  have  been  ex- 
punged. Such  to  the  course  of  the  com- 
mon law,  which,  in  the  absence  of  any- 
thing to  the  contrary,  we  are  bound  to 

?ireeume  obtains  In  Tennessee.  Strah.  PI. 
19;  Day  v.  Hamburgh.  1  Brown,  f  Pa.)  76. 
But,  as  he  elected  to  hasard  the  rendition 
ot  a  valid  judgment  against  him  by  tak- 
ing an  appeal  on  a  recora  which  did  not 
disclose  the  Jurisdictional  infirmity  of 
which  he  complains,  he  cannot  be  heard 
to  object  that  the  Judgment  thus  rendered 
in  a  proceeding  instituted  by  him  was 
void  because  of  the  absence  of  service  on 
him  in  the  primary  court.  The  demarrer 
to  the  special  plea  waa,  therefore,  proper- 
ly  sustained. 

Our  opioinn  is  that  the  circuit  court 
erred  in  excluding  from  the  Jury  the  evi- 
dence offered  by  the  defendant  In  support 
of  the  set-offs  claimed  by  him  against  the 
Judgment  debt.  This  ruling  appears  to 
have  proceeded  on  che  theory  that,  as  the 
alleged  connter^slalms  or  items  ot  set-off 
antedated  the  Tennessee  judgment,  and 
could  have  been  pleaded  in  that  action, 
the  rendition  of  that  judgment  forecloses 
and  precludeatbem.  Thto  view  finds  some 
support  in  some  ot  our  earlier  cases. 
(Crawford  v.  Stmonton's  Ex'rs,  7  Port., 
Ala.,  110;)  but  It  Is  nnsound  In  principle, 
and  cannot  be  reconciled  wltii  later  adju- 
dications. The  settled  doctrine  of  this 
court  now  is  that  a  set-otT  may  or  may 
not  be  pleaded,  at  the  election  of  the  d^ 
fendant,  and  that  unless  it  to  pleaded  the 
right  to  sue  upon  It  as  an  Ind^Kudent 
cause  ot  action,  or  to  rely  upon  it  in  de- 
fense of  another  action  by  the  same  plain- 
tiff, is  in  no  wise  affected  or  impaired  by 
a  judgment  against  the  defendant.  Whai^ 
ton  v.Klng,69  Ala.Sffi;  Weaver  v.Brown, 

87  Ala.  5S3,  6  South.  Rep.  364.  And  this  is 
in  harmony  with  the  ruling  in  other  ju- 
rtsdtetions.  Freem.  Jndgm.  fig  277-280.* 
What  the  law  In  this  rtsard  la  In  Tennes- 
see, we  are  not  advtoea  by  anything  in 
this  record,  and  we  cannot  look  else- 
where to  ascertain  It.  Johnson  v.  State, 

88  Ala.  176.  ante,  253.  In  the  absence  of 
evidence  on  thto  point,  the  presumption  Is 
that  the  common  law  controls  the  ques* 
tion  in  that  state:  and  at  common  law  a 
set-uft  cannot  be  pleaded  at  all.  Wat.  SPt- 
Ofl,  S  10;  White  v.  Governor,  18  Ala.  767. 
And  hence,  ul  course,  a  counterclaim,  not 
a  matter  of  recoupment,  could  not  nave 
been  made  an  issue  In  the  case,  nor  con- 
cluded by  the  Judgment  therein. 

It  Is  contended,  however,  that  the  error, 
If  any,  committed  by  the  trial  court  in  ex- 
cluding evideuce  of  set -off,  was  without  In- 
jury, in  that  the  defendant  failed  to  sus- 
tain the  plea;  the  ruling  of  the  court  hav- 
ing been  made  after  all  the  testimony  on 
thto  point  had  been  adduced.  We  cannot 
pass  upon  the  sufficiency  ot  the  evidence 
on  any  controverted  Issue  of  fact.  That 
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queetlon  ta  tor  the  determination  of  the 
fary.  It  there  wan  any  evidence,  however 
weak  and  incondnslve  It  may  have  been, 
tending  to  sapport  defendant's  plea  of  eet- 
olf,  the  error  In  exclndlng  It  cannot  be  said 
to  have  Involved  no  Injury  to  him,  as  we 
cannot  know  what  effect  It  would  have 
bad  on  the  minds  of  the  Jnry.  That  there 
was  such  evidence,  the  record  before  lu 
clearly  demonstrates. 

Parol  evidence  of  the  Judfi^i^ent  rendered 
by  the  Justice  of  the  peace  should  not  have 
been  received,  on  the  showing  made.  It 
should,  at  least,  have  been  made  to  ap- 
pear that  the  Justice  had  been  In  office  con- 
tinuously since  Its  rendition,  or  that  he 
had  ■ac(»eded,  after  beln^out  one  or  more 
terme,  to  the  same  Justlceehlp  which  he 
held  at  the  time  of  the  Judgment;  other- 
wise, there  Is  no  preanmption  of  lose  or 
destruction  of  the  papers,  or  the  Judfcment 
entry,  from  a  failure  to  find  them  or  it  In 
hlB  office  at  the  time  of  the  search  proved. 
Nod  constat  but  that  the  docket  on  which 
the  Judgment  entry  was  made  had,  as  re- 
quired by  law,  been  delivered  to  another 
JuBlice,  and  never  returned  to  the  magis- 
trate who  rendered  the  Judgment. 

For  the  error  pointed  out  above  the 
Judgment  of  the  circuit  court  is  reversed, 
and  the  eanw  remaiided. 


Weqtut  et  aJ,  v.  Dunham  Ldubbb  Co. 
(Snprerme  Court  of  Alabanui.  Miqr  9,  1890.) 
ISJimoTiON — ^BiUi — SurriciBNOT  or  Btidbhob. 
1.  Where  a  bill  to  enjoin  a  mortgagee  from 
teHling  under  a  power  In  the  mortgage  averred 
payment,  but  offered  to  pay  any  amoont  that  might 
be  fonnid  due  upon  an  aocountl&g,  and  prayed 
oanoellation,  or,  if  something  were  found  still 
due,  to  be  allowed  to  redeem,  a  motion  to  i^fiffiaa 
for  want  of  itquity  was  properly  denied. 

8.  A  motion  to  dissolve  the  temporary  injunc- 
tion upon  an  answer  which  merely  denied  pay- 
ment was  propwly  overruled.  Plaintiff  was  enti- 
tled to  a  conttnuanoc  of  the  Injnnotion  uina  its 
ftyer  for  an  aooounting,  and  for  leave  to  le- 


8.  Having  acquired  Jurisdiction  of  the  con- 
troversy, the  court  properly  enjoined  an  action  at 
law  vpon  the  notes  secured  by  the  mortmge. 

4.  It  sufBctently  appeared  that  a  draft  was 
taken  as  payment  on  a  mortgage  trcm  the  facts 
that  the  amountot  its  face,  less  disooont,  wascred- 
Itedupon  the  back  of  the  mortgage,  and  also  upon 
defendants'  books  as  a  payment  thereon;  that  no 
objeotion  was  made  by  defendants  to  a  statement 
reiuiued  long  after  the  draft  was  dishcmored,  in 
Tt/bloh  they  were  charged  with  the  amount  there- 
^  as  a  p^ment;  and  that  defendants,  after  the 
dishonor,  rendered  three  itatamoLts  to  plaintiffs 
in  which  the  amount  of  the  draft  was  credited  as 
a  paymeot. 

Appeal  from  chanceiy  court,  Bntlarcotui- 
ty;  John  A.  Fobtbh,  Judge. 

W.  R.  Houghton,  for  appellants.  Blcb- 
ta-daon  A  Steiaer,  lor  appellee. 

BfcCLELUN,  J.  The  orlf^nal  Mil  alleged 
paymrat  of  a  debt  secured  by  a  mortgage 
executed  by  the  complainant,  appellee  here, 
and  McKenzle&  Perkins  to  the  appellants, 
defendants  below,  that,  notwithstanding 
such  payment  and  satisfaction  In  full,  the 
defendants  had  advertised  the  property 
covered  by  the  mortgage,  all  of  which  be- 
longed to  the  Dunham  Lumber  Company, 
lor  sale  under  a  power  of  salecontalned  in 


the  Instrument;  that,  unless  th^  were  en- 
joined,the  sale  would  be  made,  and  there- 
by the  large  aaw-mlU  bueineas  of  complain- 
ant, and  arullmad  operated  In  connection 
therewith,  would  be  stopped,  large  num- 
bers of  employee  thrown  out  of  employ- 
ment, complainant  be  prevented  from  fill- 
ing orders  and  executing  contracts  It  has 
from  and  with  parties  from  outside  of  the 
state;  that  Its  credit  and  commercial 
standing  with  those  with  whom  it  has 
contracts,  and  In  financial  circles,  wHl  be 
Impaired,  and  complainant  be  otherwise 
Irreparably  Injured  and  damaged.  Com- 
plainant embodies  In  its  bin  an  offer  to 
redeem  Its  property  from  said  mortage. 
If  It  should  be  mistaken  In  Its  srerm«itB 
of  payment  and  satisfaction  thereof,  and 
to  pay  whatever  balance  should  be  found 
due  thereon.  The  prayer  of  the  bill  Is  for 
an  accounting  to  ascertain  whether,  and 
If  any  what,  snm  Is  unpaid  on  the  mort- 
gage; that  the  same  be.  canceled  If  found 
to  be  fully  paid,  and  11  not  fully  paid,  that 
complainant  be  let  In  to  redeem  there- 
from upon  payment  of  the  balance  dne, 
etc.;  and  that  in  the  mean  time  defend- 
;vnts  be  enjoined  from  proceeding  to  sell 
under  the  mortgage,  as  they  were  threat- 
ening and  preparing  to  do.  An  Injunction 
issued  as  prayed.  Subsequently  the  de- 
fendants Instituted  suit  In  the  circuit  court 
of  Butler  county  on  the  note  which  evi- 
denced the  mortgaged  debt,  and  upon  this 
fact  being  brought  to  the  knowledge  of 
the  chancellor,  by  an  amendment  in  the 
nature  of  a  supplemental  bill,  containing 
a  prayer  to  that  end,  tbe  suit  at  law  was 
also  enjoined.  Tbe  answer  denied  the 
averments  of  the  original  bill  as  to  satia- 
factlonofthe  debt;  and  upon  these  de> 
ulals  a  motion  was  made  to  dissolve  the 
Injunction.  This  motion  was  refused,  as 
was  also  a  motion  to  dismiss  the  bill  for 
want  of  equity.  Demurrers  to  the  orig- 
inal bill  and  the  amendment  were  also  in- 
terposed and  overruled,  and  on  final  hear- 
ing It  was  found  that  the  mortgage  debt 
had  been  fully  paid,  the  mortgage  was  de- 
creed to  be  canceled,  and  the  Injunctions 
against  defendants  were  perpetuated. 

There  can  be  no  question  but  that  the 
original  bill,  averring  payment  of  the 
mortgage  debt,  and  yet  offering  to  pay 
any  balance  that  might  be  found  due  on  a 
statement  of  the  account,  and  praying.  In 
the  alternative,  for  a  cancellation  of  the 
mortgage  If  the  debt  secured  by  It  should 
be  found  to  be  fully  satlefled,  or  for  a  re- 
demption from  the  mortgage  if  a  balance 
should  be  found  against  the  complainant* 
contains  equity.  Fields  v.  Helms,  70  Ala. 
460;  Ollmer  v.  Wallace.  79  Ala.  464.  The 
denials  of  the  answer  of  the  fact  of  pay- 
ment and  satisfaction  did  not  entitle  the 
defendants  to  a  dissolution  of  tbe  Injunc- 
tion of  the  threatened  sale.  The  fact  of 
paymrat  was  not  essential  to  that  aspect 
of  the  bill  which  sought  an  accounting 
and  redemption  from  tbe  mortgage,  and 
the  Injunction  was  properiy  retained  for 
the  purposes  of  redemption,  aside  from  the 
prayer  tor  cancellation  on  the  theory  of 
satiKfa<-t1an.  In  either  aspect  of  the  case, 
complainant  was  entitled  to  have  thf  sale 
restrained  until  a  final  disposition  of  the 
case,  in  order  that,  whatever  right  It 
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■honld  be  ai^udiced  to  hare,  whether  the 
rifcbt  to  caucellatloii  or  the  right  to  re- 
deem, might  be  effectuated.  The  answer 
contains  no  denial  of  any  fact  neceBnary 
to  complalniuit's  right  to  redeem.  More- 
orer,  this  case  comes  especially  wittiin  the 
doctrine  of  Harrison  t.  Yerby,  87  Ala.  185, 
<  Bonth.  Rep.  8.  In  which  It  Is  beld  that 
the  eonrt  of  chancel^  Is  In  rested  with  wide 
latitude  In  acting  apon  motions  to  dls> 
Bolre  Injunctions  on  the  denials  of  the  an- 
swer, and  that  whenever  It  appears  that 
a  continuance  of  the  writ  will  probably 
cause  less  lujaettce  and  Inconrenlence  to 
the  defendant  than  would  result  to  the 
complainant  from  Its  dlBSolntlon,  this  dis- 
cretion la  well  exercised  In  denying  the  mo- 
tion for  dissotntlon.  Chambers  v.  Iron 
Co.,  67  Ala.  853;  Railway  Co.  v.Wltherow, 
82  Ala.  190,  8  South.  Bep.  23;  Kinney  r. 
Ensminger,  87  Ala.  340,  6  South.  Bep.  73. 
The  chancery  court  having  thus  rightfully 
acquired  Jurisdiction  of  the  controversy, 
and  restrained  the  sale  under  the  mort- 
gage, it  had  the  furtiier  right,  as  a  matter 
of  course,  to  protect  and  efiectnate  its  Ju- 
riHdiclion  by  enjoining  tne  suit  at  law.  In- 
stituted, after  bill  filed,  lor  the  purpose  of 
having  one  of  the  chief  questions  Involved 
In  the  chancery  case  adjudicated  and  de- 
termined In  the  law  court.  Railway  Co. 
V.  Unn-ett,  66  Ga.601;  Hadfield  v.Bartlett, 
66  Wis.  635,  SA  M.  W.  Rep.  689;  10  Amer. 
ft  Eng.  Enc.  Law,  906,  909.  The  view  we 
have  taken  of  the  questions  considered 
above,  some  of  which,  perhaps,  need  not 
have  been  decided,  leaves  but  one  point 
open  in  tlieca8e,namely,whetherthe  draft 
of  It.  It.  McKenzle  on  Raymond  was  taken 
by  tlin  murtgagees,  Whitley  ft  Trimble, 
am  an  absolute  payment  i?ro  taoto  of  the 
mortgage  debt.  On  this  Issue,  McKenide 
being  Jointly  bound  with  the  Dunham 
LfUmber  Company  for  the  debt  secured  by 
the  mortgage,  the  presnmptiun  of  law  is 
the  draft  was  not  given  and  received  as  a 
payment  on  the  debt,  but  only  as  a  means 
of  raising  funds  to  be  applied  to  the  debt 
as  a  payment  when  realised,  and  the  af- 
firmative of  the  issue  Is  therefore  upon 
the  complainant.  The  company.  In  other 
words,  must  affirmatlTely  show  that  the 
paper  was  a  payment  of  the  mortgage  debt 
to  the  extent  of  Its  amount.  McWUIlams 
T.  Phillips,  71  Ala.  80;  Lehman  v.  Mc- 
Queen, 66  Ala.  670.  McKenzle  swears  that 
Whitley  ft  Trimble,  after  satisfying  them- 
selves of  the  solvency  of  Raymond,  upon 
whom  the  paper  was  drawn,  took  the 
draft  In  absolute  payment  of  so  much  of 
the  mortgage  debt.  On  the  other  hand, 
Trimble  testifies  that  the  draft  was  not 
taken  In  payment  ut  all,  bot  only  for  the 
purpose  of  raising  money  to  be  applied 
when  collected  to  the  debt.  Whitley  cor- 
roborates Trimble  in  respect  to  subse- 
qnoit  eonvOTsaldons  and  transactions  be- 
tweni  them  and  McKensle  in  refermce  to 
the  unount  for  which  the  draft  was 
drawn,  which  conversa'tione  and  transac- 
tions, as  testified  toby  them,  tend  toshow 
that  the  draft  was  not  taken  In  or  con- 
sidered as  a  payment  In  the  first  instance 
or  afterwards.  In  respect  to  these  mat- 
ters Whitley's  evidence  Is  somewhat  dls- 
eredlted  by  a  former  deposition  given  by 
him  In  the  cause,  In  which  he  was  not 


nearly  so  full  and  expUelt  as  on  this  rdev- 
(uice.  McKen^,  In  veouttal,  contradicts  all 
this  evidence,  or  so  explains  what  oc- 
curred or  was  said  as  to  make  It 
entirely  consistent  with  the  theoiy  that  the 
draft  was  a  payment.  So  stands  the  is- 
sue on  the  testimony  of  tiieee  witnesses, 
and  If  this  were  all  the  evldmce  In  the 
case,  we  could  not  affirm  that  the  mort- 
gage debt  was  reduced  pro  taato  by  this 
transaction.  But  the  complainant  Is  very 
strongly  supported  by  the  following  facts 
and  circumstances  appearing  from  papers 
put  in  evidence :  (1)  The  face  of  the  draft, 
fees  discount.  Is  entered  on  the  back  of  the 
mortgage  as  of  date  the  day  after  It  was 
drawn,  along  with  and  following  two 
other  Items  which  are  shown  to  be  propw 
credits  on  the  secured  debt,  and  to  con- 
stitute the  only  large  payments  that  had 
been  made  up  to  that  time.  (2)  The 
amount  of  the  draft  was  charged  to  the 
defendants  as  a  payment  on  the  mortgage 
debt  In  a  statement  of  the  account  which 
appears  to  have  been  rendered  by  com- 
plainant to  defendants  more  than  a  year 
after  It  was  drawn.  This  statement 
shows  a  balance  due  to  complainant, 
which  pould  have  been  the  rase  only  on 
the  assumption  that  the  draft  was  a  pay- 
meut;  and,  though  the  statement  was 
delivered  to  and  kept  by  defendants,  no 
objection  to  it  was  seasonably  made,  nor 
at  all  In  fact,  except  by  taking  steps  long 
afterwards  to  sellunder  tbemortgage.  (8) 
Several  months  after  the  draft  was 
drawn,  and  after  It  had  been  dishonored, 
the  defendants  rendered  three  several 
statements  of  the  account  to  the  com- 
plainant, and  In  each  Instance  credited  the 
net  value  of  the  draft  as  a  payment  there- 
on, and,  so  treattaig  It,  drew  down  a  bal- 
ance of  which,  and  of  which  only,  they  de- 
manded pa}  mCTt;  and  this  balance  was 
afterwards  fully  paid  by  the  complainant. 

i4)  On  January  2,  1888,  an  accotmt  for 
187.98  was  presented  by  the  complainant 
to  the  defendants,  and  accompanied  by 
a  request  to  "please  remit, "  which  could 
hare  been  accounted  for  only  on  the  as- 
sumption that  the  mortgage  debt  had 
been  fully  paid,  especially  as  theretofore 
accounts  of  this  character  had  been  cred- 
ited on  that  debt;  and  this  account  was 
received  by  defendants,  and,  though  not 
paid,  no  objection  was  ever  made  to  It,  or 
to  ItB  request  for  remittance.  (6)  And 
finally  the  fact  tliat  the  net  valw  iA  the 
draft  In  controversy  was  credited  on  the 
books  of  defendants  as  a  payment  on  the 
mortgage  debt  as  of  Its  date.  We  cannot 
escape  the  conclusion  to  which  these  facts 
drive  us,  that  the  draft  was  t&keia  by  the 
defendants  as  an  absolute  payment  on  the 
mortgage  debt,  and  to  thatextent  released 
liie  Dunham  Lumber  Company  and  Its 
property  from  the  debt,  and  the  lloi 
which  It  was  secured.  It  Is  admitted  that 
the  balance  of  the  original  mortgage  debt, 
after  deducting  the  amount  of  this  draft, 
had  been  fully  paid.  This  conclusion  may 
be  safely  rested  on  the  evidence  adduced 
before  the  raster  which  was  not  open  to 
any  tenable  objection,  and  wholly  with- 
out consideration  of  any  testimony,  the 
relevancy  or  admissibility  of  which  Is  eren 
qnestlonable.  We  therdore  deem  it  nn- 
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neceuary  to  go  Into  a  consideration  of  tbe 
objecttuns  and  exe«)tlonB  filed  to  the  reg- 
ister's report,  and  passed  on  exprnsty 
or  Impliedly  1^  the  cbanedlctf  In  tbe  final 
decree^  Tta«  decree  of  tbe  efaancoUor.  con- 
flrmlng  tbe  results  reached  by  tbe  Raster, 
holding  the  mortKBge  debt  to  hare  been 
fnlly  paid  and  discharged,  so  tar  as  the 
complainant  or  Its  property  was  liable 
therefor,  cancellug  the  mortgage,  and  per- 
petually enjoining  tbe  suit  at  law  and  sale 
under  tbe  power.  Is  free  from  error,  and  Is 
In  all  things  affirmed. 


Truss  t.  Datidsom. 
(fiupnmB  Court  of  Alabama.  Haj  %  1890.) 

AMmaan  tob  BinriT  or  CisDrtoBs— Fbadd 

— Etidbncs— Snpcunox. 

1.  The  fraudulent  Intent  of  the  awlgnor  did 
not  aroid  an  aBslgnment  for  the  benefit  of  cred- 
Iton  when  nelUier  th«  assignee  war  tbe  oredltors 
knew  of,  or  participated  fn,  the  tnaA. 

d.  The  fact  thai,  while  a  deed  of  assignment 
ior  the  benefit  of  creditors  was  in  course  <h  prep- 
aration, the  assignor,  without  the  knowledge  of 
tbe  assignee  or  m  the  creditors,  sold  goods  at  re- 
dnoed  jmcea,  and  failed  to  par  over  t&e  proceeds 
to  the  assignee,  does  not  avoid  the  asslgnnienb. 

8.  Iliatanasslgneeforthe  benefltof  creditors,, 
pending  a  suit  against  a  sheriff  to  recover  goods 
attached  after  the  assignment,  agreed  with  the 
assignor  that  the  sheriS  might  sell  tbe  goods  at 
private  sale,  did  not  oonatitate  an  abandonment 
of  the  sutt:  and  its  only  efleot  was  to  limit  the 
smouBt  ol  the  reoovery  to  the  sum  lealiied  at  the 
■ale. 

Appeal  from  city  court  of  Blnningham ; 
H.  A.  Shabpe,  Jodge. 

This  action  was  brought  by  the  appellee 
against  tbe  appellant,  and  sought  to  re* 
cover  a  stock  of  goods.  The  plaintiff 
claimed  tbe  same  as  assignee  of  one  A.  T. 
Palmer,  while  the  aefendant  had  posses- 
sion  of  the  said  stock  of  goods,  as  sheriff, 
under  several  writs  of  attachment.  Tbe 
Gircnmstancee  underwhlcb  theasKlgnment 
was  made  by  said  Palmer  to  said  David- 
son were  that  on  one  night  tbe  said  Palmer 
went  to  Davidson's  house,  and  said  to 
biro:  "I  understand  that  my  creditors 
will  be  on  me,  and  I  want  your  advice." 
Davidson  thereupon  told  bim  that  he  had 
better  make  a  general  assignment  for  the 
beneflt  of  all  his  creditors.  At  this  sug- 
gestion, Palmer  got  Davidson  to  go  to  Bir- 
mingham, and  hare  the  proper  paper  pre- 
pared for  him  to  make  au  assignment. 
Davidson  went  the  next  day,  and  while  he 
WBB  gone,  Palmer  proceeded  to  sell  goods 
from  his  stock,  and  ottered  them,  as  some 
of  the  evidence  tended  to  show,  at  reduced 
prices.  Upon  the  return  of  Davidson, 
Palmer  executed  the  deed  of  assignment 
to  said  DavidBon,  making  him  his  as- 
signee, but  did  not  turn  overtoblm,  or 
account  to  blm  tor,  the  goods  he  bad  sold 
during  his  absence  In  Birmingham  having 
the  deed  of  asRlgnmenC  prepared.  All  the 
other  facts  and  contentions  aresufflclentiy 
set  forth  In  the  opinion.  The  case  was 
beard  by  the  ludge  without  the  interven- 
tion of  R  Jury ;  and  npon  tbe  testimony  he 
rendered  Judgment  for  the  plaintiff,  assess- 
ing the  value  of  the  goods  sued  for  at 
$2,325.  The  defendant  appeals,  and  as- 
signs the  various  rulings  ol  the  court  as 
error. 


James  Wemtberlr,  Moua^oy  A  TomSbt- 
BOO,  and  Qmtrmtt  i  Underwood,  tor  appet- 
lant. 

80MBBvnj.B,  J.  The  action  la  one  of 

detinue,  brought  by  tbe  appellee,  David- 
son, as  assignee  of  one  Palmer,  asalnst 
the  appellant.  Truss,  for  a  stock  of  mer- 
chandise levied  on  by  the  latter,  as  sherlB, 
under  sundry  writs  of  attachment.  Un- 
less the  assignment  ondw  which  the  plain- 
titr  claims  title  is  void  for  fraud,  there 
seems  to  be  no  good  reason  why  be  shoold 
not  recover  the  goods,  as  this  Jnatmment 
of  transfer  was  made  and  ddivered  on 
February  27,  1888,  the  day  before  tbe  levy 
of  tbe  first  attachment.  The  assignment, 
under  the  facts  of  the  case,  took  effect.  If 
at  alt,  from  the  date  of  Its  delivery  to  the 
assignee;  tbe  latter  having  taken  Imm^ 
diate  ptioDOoidoD  of  the  assigned  goods. 
Brown  v.  Lyon,  17  Ala.  650:  Warner  v. 
Jaffray,  96  N.  Y.  248. 

The  rule  in  this  state  issettled  to  be  that 
the  assent  of  the  creditors  will  be  presumed 
to  a  deed  of  assignment  which  appropri- 
ates the  property  convt^ed,  absolute 
andunconaltlonally,tothp  payment  trf  tbe 
assignor's  debts;  the  Instrument  bdng 
free  from  fraud  or  illegality,  and  contain- 
ing nothing  which  can  be  conatraed  to  be 
prejudicial  to  the  rights  of  the  eredltors. 
So,  while  the  rule  is  otherwise  In  some  ol 
tbe  states,  the  settled  doctrine  In  this  state 
is  that  the  fraudulent  Intent  of  the  gran- 
tor alone  will  not  avoid  a  deed  of  assign- 
ment to  creditors  unless  the  assignee  or 
the  creditors  knew  ot,  or  participated  In, 
the  fraud. 

The  decisions  are  namwous  on  the  fore- 
going propositions.  Abereromblev.  Brad- 
ford, 16  Ala.  560;  Qovernor  v.  Campbell,  17 
Ala.  666;  Rankin  v.  Lodor,  21  Ala.  380; 
Sbearerv.Lofttn,2eAla.70fi;  Wait.  Fraud, 
Conv.  (2d  Ed.)  9  816  et  seq.;  Burrill,  As- 
slgnm.  (4tA  £d.)  S  38S;  1  Brick.  Dig.  p.lSB, 
fiS 87,88;  Id.  p.m.5128. 

We  have  examined  the  evidence  In  this 
case,  and  concur  with  the  Judge  of  the  city 
court  in  his  conclusion  that  the  proof  is 
Insufficient  to  authorize  the  court  to  find 
the  assignment  void  for  fraud.  The  as- 
signment cannot  be  made  franduleut  by 
the  fact  that  Palmer,  the  grantor,  made 
sale  of  some  of  the  goods  embraced  In  his 
stock  prior  to  tbe  execution  and  delivery 
of  tbeasBlgnment,and  afterwards  retained 
the  proceedsof  sale.  Concedlngtbeee  sales 
to  be  fraudulent,  they  ware  Independent 
transactions  between  the  assignor  and 
mere  strangers,  prejudicial  to  tbe  rights 
of  the  very  creditors  intended  to  besecured 
Id  the  asugnment,  who  In  no  manner  par- 
ticipated In  them.  Nor,  so  far  as  we  see, 
did  the  assignee,  Davidson,  himself;  the 
evidence  showing  that  the  sales  were 
made  before  tbe  execution  of  the  assign- 
ment, and  during  Davidson's  absence  from 
Warrior,  the  place  of  Palmer's  residence 
and  business.  Thealleged  Iraudulentsales 
cannot,  ther^ore,  be  treated  as  parts  of 
the  transfer  here  assailed  as  traudnloit, 
nor  be  permitted  la  any  manner  to  vitiate 
tbe  transaction.  Burrill,  Asslgnm.  (4th 
£d.}  9§  aSh^'id. 

The  evidence  excluded  by  tbe  court,  to 
which  exceptions  wete  taken,  would  not 
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change  the  eonclasloiia  reached  by  tu.ereo 
were  tt  all  admitted.  Hence  Its  exclusion. 
U  erroneoDB,  was  error  without  injury. 

There  being  no  fraud  In  the  transaction. 
the  prindple  annonnced  In  Townsend 
Harwell,  l8  Ala.  801,  baa  no  application  to 
tbecase. 

There  Is  no  asstgnment  ol  error  based 
on  the  action  of  the  conrt  in  orerrullng 
the  demurrer  to  the  complaint,  and  hence 
tbe  argument  on  this  point  calls  for  no  re- 
■ponse.  We  may  add.  howerer.  that  we 
Me  no  error  In  this  ruling. 

But  one  other  point  remains  to  be  con- 
sidered. The  testimony  satisfies  us  that 
there  was  an  agreement  on  tbe  part  of 
both  the  plaintiff  and  the  assignor  that 
the  sheriff  might  sell  tbe  goods  without 
an  order  of  court,  and  without  advertlM- 
ment,  and  at  elthor  prlTate  or  public  sale. 
The  goods  were  sold  by  tbe  sherltt,  as 
agreed  on,  at  private  sale,  and  brought 
the  sam  of  $1,500.  We  do  not  construe 
this  agreement  to  operate  as  an  abandon- 
ment  of  the  suit;  for  such  was, clearly, 
not  its  Intention.  But,  In  oar  opinion.  Its 
eflect  must  be  to  limit  the  recovor  ol  the 
plaintiff  to  the  amount  tor  which  the 
goods  were  sold  by  the  sheriff.  If  the 
agreement  does  not  have  this  operation, 
it  can  have  none  whatever.  It  must  be 
supposed  that.  In  consenting  to  tbla  mode 
of  Bale,  the  plaintiff  agreed,  by  implication, 
to  abide  by  tbe  result,  and  accept  tbe  price 
obtained  by  resort  to  such  mode.  The 
Jnst  result  of  the  agreement  Is  to  reduce 
the  alternate  Judgment  of  reeoTory  to  tbe 
■am  of  91.600,  Instead  of  $S.S25.  rendered 
by  the  city  court. 

The  Judgment  will  be  reversed,  and  a 
Judgment  rendered  In  this  court  for  the 
appellee.  In  the  sum  of  fl.oOO.  The  appel* 
lee  will  be  taxed  with  the  costs  ol  this  ap- 
peal. 

Bevereed  and  rendexed. 


East  Tbnnssskb,  V.  ft  O.  R.  Co.  t.  Wa.tson. 
(Shihwm  Court  of  Alabaima.  Vmj  6,  U90.) 

tUnjwise— EnuMe  Stock— Witsmi  ■  ■Yamj»  ■  ■ 

DsFoamoiTB. 

1.  K^Ugence  Is  alleged  wltb  Boffldent  oer. 
taintT  In  a  complslot  against  a  railroad  company 
for  IdlUng  stock  stating  that  "because  of  tbe 
negligence  or  want  of  sklU  of  the  defendant's 
■errants  Is  tbe  management  and  mnulng  of  the 
tndn"  it  tan  over  sad  kiUed  a  cott. 

9.  On  an  Issue  M  to  the  value  of  a  ta<a«e  tbe 
owner  may  testify  that  It  was  "a  very  fine  colt, " 
••fine  stocic,"  "B&ed  by  a  trotting  borse,"  "its 
mother  a  fine  blooded  mare, "  and  he  may  use 
Undfed  expressions  UlnBtratloe  Its  qualities,  In- 
olndlng  "beauty  of  form"  ana  "gracefulness  of 
movement.** 

&  Where  It  Is  Impactioable  to  lay  before  the 
lory  all  the  details  oearlng  on  the  distance  s 
hone  can  be  seen  along  a  railroad  track,  the 
opinions  of  witnesses  may  be  received. 

4.  On  cross-examination  of  a  witness,  who 
teetifles  that  no  whistle  was  sounded,  an  inquiry 
wtaethw  It  might  not  have  been  and  he  not  nave 
heard  It.  may  be  excluded  as  mere  matter  of  opin- 
ion far  the  inry  to  determine. 

5.  A  railway  oompai»^  is  liable  for  an  animal 
UUed  by  the  nllurs  of  the  engineer  to  keep  » 
diligent  lookout,  though,  after  perceiving  it,  ae 
Tised  all  possible  means  to  avoid  striking  it 

ft.  The  failure  to  ring  the  bell  or  blow  the 
whistle  to  frighten  away  stock  near  the  track  may 


ha  ae^IgoHw;  and  an  instznotfon  Oat  these  Is 
no  dufy  to  do  either  is  properly  refused. 

7.  Code  Ala.  1886,  %  2808,  requiree  cross-inter- 
rogatories to  be  filed  within  10  d^  after  notice 
to  take  depositions,  in  order  that  a  commission 
may  then  Issue,  and,  If  th^  are  filed  after  that 
time,  but  before  it  is  In  feet  iaraed,  th^  cannot 
be  stricken  from  the  flies. 

8.  A  witness  having  used  a  diagram  in  testi- 
fying, opposing  oounael  may  also  use  it  in  com- 
manting  on  his  eridence,  thou^  U  was  not  form- 
ally put  in  evldenoa 

Appeal  from  clrcnlt  court,  Gbarokee 
county;  John  B.  Tax^lt.  Judge. 

Action  against  the  railroad  company 
for  the  killing  of  a  colt.  NegUgeoce  Is 
averred  in  each  coQnt.lu  substance,  as  fol- 
lows: '  Because  of  the  negligence  or  want 
of  skill  of  the  defendant's  servants  In  the 
manai^ment  and  running  of  said  train.  * 
It  ran  over  and  killed  a  colt.  Tbe  com- 
pany appeals. 

BuroeM  A  iSknyer.  lor  appellant. 

SoMKRVTLLE.J.  1.  Theaveiinentofu^U- 
gence  on  the  part  of  tbe  defendant's  em- 
ployes, from  which  the  accident  ol  killing 
the  colt  Is  alleged  to  have  occurred,  and 
Itfl  conncctlou  with  the  result  as  a  eausiL 
are  stated  In  each  count  of  the  complaint 
with  Bufflclent  certainty.  The  demurrw 
based  on  this  ground  was  properly  over- 
ruled. Ballway  Co.  t.  Lasarua,  88  Ala. 
463,  A  South.  Rep.  877;  Slatnink's  Case,  85 
Ala.  S52,  6  South.  Bep.  79;  Railway  Co.  t. 
Crenshaw.  66  Ala.  666;  BaUrosd  Co. 
Thompson,  63  Ala.  484. 

3.  The  motion  of  defendant  to  strike 
from  the  file  tbe  cross-interrogatories  filed 
by  the  pltUntlff  on  taking  tbe  deposition 
of  Thomas,  a  witness  for  defendant,  was 
pruperiy  overruled.  Tbe  ground  assigned 
for  this  motion  was  that  this  paper  was 
not  filed  wltnin  10  days  after  notice  served 
on  the  plaintiff  of  the  filing  of  the  direct 
Interrogatories  by  tbe  defmdsnt.  The 
statute,  It  Is  true,  requires  the  filing  to  be 
done  within  this  time,  but  the  purpose  Is 
only  to  enable  a  commission  to  issue  after 
the  expiration  ollOdays  from  the  time  the 
notice  is  served.  Code,  1886,  5  3K0S.  If  It 
does  not  iBsae  until  the  cross-lnterroga- 
tories  are  filed,  and  this  period  extends 
over  10  days,  this.  In  onr  opinion.  Is  no 
ground  upon  which  the  deposition  can  be 
assailed  for  irregularity  In  the  takingot  It. 

8.  It  was  competent  to  prove  that  the 
right  of  way  of  the  railroad  waa  cut  or 
cleared  off  (or  100  feet,  more  or  lees,  b^ 
tween  the  depot  and  the  place  of  the  acci- 
dent, as  a  fact  bearing  on  the  qnestlou  of 
the  engineer's  ability  by  diligently  looking 
out  to  diseover  tbe  animal,  which  was  al- 
leged to  be  near  the  track  Just  before  be* 
Ing  injured. 

4.  Tbe  plaintiff  testified  that  he  was 
familiar  with  the  value  of  stock,  and  he 
was  properly  allowed  to  give  his  opinion 
as  to  the  value  ol  the  horse  In  contro- 
Tersy,  ol  which  he  waa  tbe  owner.  To 
render  such  testimony  competent,  it  was 
unnecessary  that  he  should  be  shown  to 
possess  any  peculiar  skill  to  quality  him 
as  an  expert  on  this  subject.  Ward  v. 
ReynoldH.  82  Ala.  384;  Burks  v.  Hubbard, 
69  Ala.  870;  Rawles  v.  James,  49  Ala.  188; 
Lawson,  Exp.  Ev.  17,  456. 

fi.  The  general  rule  Is  that  ^witnesses 
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most  testtfr  to  facts,  not  to  Inferences, 
opinions,  or  conclusions.  Experts,  or  per- 
sons Inatracted  by  experience,  are  excep- 
tions to  tbls  rule.  They  cannot,  however, 
as  experts,  give  mere  opinions  as  to  mat- 
ters of  common  knowledge,  which  persons 
of  ordinary  Intelligence.  Including  Jurars 
themselves,  ar^  lust  as  capable  of  compr&- 
liendlng  as  the  vrltnefises.  Hammond  v. 
Woodman,  06  Amer.  Dec.  219,  note.  There 
are  other  exceptions  to  the  general  mle, 
also,  as.  for  example,  estimates  of  value, 
distance,  time,  quantity,  and  opinions  as 
to  handwriting,  general  Identity,  and  the 
like.  "  So  an  opinion  can  be  given  by  a 
non-expert  concerning  matters  with  which 
be  is  speclslly  acquainted,  but  which  can- 
not be  specifically  described. "  7  Amer.  A 
Eng.  Enc.  Law,  And,  as  expressed  by 
Hr.  Wharton:  "An  Inference,  neeessarlly 
Involving  certain  facts,  may  be  stated 
without  tbe  facts."  1  Wbart.  £v.  {  610. 
This  is  often  called  a  conclusion,  or  Infer- 
ence In  tbe  nature  of  a  collective  fact.  In- 
volving cases  where  It  Is  not  practicable 
to  lay  before  the  Jniy  the  primary  facts 
upon  which  the  inference  is  based.  Under 
tb<  se  principles  It  was  competent  for  tbe 
plaintiff  to  testify  that  the  animal  killed 
was  a  **  very  fine  colt,  ""fine  stock,"  "trot- 
ting stock;"  that  It  "was  slrvd  by  Clip- 
per, a  trotting  horse  at  Cave  Springs;" 
that  "  Its  mother  was  a  fine  blooded  ani- 
mal,"—and  other  kindred  expressions  U- 
Instratlng  the  qualities  of  the  horse.  In- 
cluding "beauty  of  form**  and"graGdnl- 
nees  of  movement." 

6.  Tbe  court  also,  vlldi  eqniU  propriety, 
excluded  the  Inquiry  propounded  to  tbe 

Elalntlft  as  to  whether  there  might  not 
ave  been  a  whistle  sounded  for  tbe  cross- 
ing, near  which  tbe  accident  uccurred, 
without  tbe  witness  hearing  It.  Tbls  Is 
mere  matter  tA  opinion,  and  not  the  state- 
ment of  a  fact.  Marcott  t.  Railroad  Co., 
18  N.  W.  Rep.  874. 

7.  While  it  would  be  a  matter  of  com- 
mon knowledge  bow  far  one  could  ordi- 
narily see  an  object  as  large  as  a  horse, 
and  therefore  not  the  sublect  of  an  opin- 
ion, the  Jury  being  as  competent  to  Judge 
of  this  fact  as  a  witness,  tbls  inquiry  aS' 
sumed  a  different  aspect  when  applied  to 
ihe  particular  locality  on  the  railrochd 
track,  or  right  of  way  going  from  the  de- 
pot towards  the  scene  of  the  injury.  It 
may  have  been  Impracticable  to  lay  before 
the  Jury  all  the  details  opon  which  such  a 
collective  fact  was  founded.  The  sonud- 
nees  of  the  conclusion  could  be  tested  by 
the  right  of  cross-examination. 

8.  Diagrams  and  maps  lllastratlng  the 
scene  of  a  transaction,  and  tbe  relative  lo- 
cation of  objects,  if  proved  to  be  correct 
are  always  admissible,  at  tbe  Instance  of 
either  party,  In  order  to  enable  the  court 
and  Jury  to  more  clearly  understand  and 
apply  tbe  facts  in  evidence.  Humes  v. 
Bemsteiu,  72  Ala.  M6;  Moon  State,  68 
Ga.  9^.  The  defendant  having  allowed 
his  own  witness  to  use  a  diagram  In. aid 
of  his  testimony  before  the  Jury,  there 
could  certainly  be  no  objection  to  the 
(Uintltf'B  counsel  being  permitted  to  use 
the  same  diagram  in  dlRcusslng  the  same 
witness'  testimony  before  the  Jury,  al- 
though there  had  been  no  formal  Intro- 


duction of  the  paper  in  evldoioe.  Itmlght, 
nevertheless,  be  properly  considered  by  Im- 
plication as  a  part  of  the  witness'  testi- 
mony, and  therefore  as  In  evidence. 

0.  The  fourth  and  fifth  charges  requested 
by  the  defendant  were  based  on  the  Idea 
that  no  duty  would  devolve  on  the  en- 
gineer to  blow  the  whistle  or  ring  tbe  t>ell 
unless  the  horse  was  actually  on  tbe  track 
of  tbe  railroad.  It  Is  very  true  that  the 
reqniremoits  of  Uie  statute,  (Code  1886, 
9  1144,)  the  violation  of  which  Is  made  a 
misdemeanor,  do  not  absolutely  originate 
or  come  into  play  until  an  obstrnctlon  on 
the  track  is  perceived,  (Railroad  Co.  v. 
Bayliss.  77  Ala.  429.)  But  railroad  com- 
panies ars  made  liable  for  any  injury  to 
pensons  orstock,orother  property,  resnlt- 
Ing  not  only  from  a  failure  to  comply  with 
the  statute,  but  from  any  other  n*>gllgeace 
on  the  part  of  the  company.  Code,  S  1147. 
And  there  may  be  cases  where  tbe  failure 
to  ring  the  bell,  or  blow  the  whistle.  In 
order  to  frighten  away  stock  In  daog>u>- 
ons  proximity  to  the  track,  would  be  neg* 
llgmce.  although  the  animals  may  not 
have  been  actually  on  the  track.  8ts- 
trunk's  Case,  86  Ala.  868.  6  Bontb.  Rep.  79; 
Railway  Co.  v.  Lasaroa,  88  Ala.  468.  6 
South.  Rep.  877.  These  charge  tor  this 
reason,  were  misleading, and  wm  prttpa- 
ly  refused. 

10.  The  sixth  chaige  was  also  properly 
reiused  as  misleading  In  tendency.  The  en- 

gneer  may  have  been  gulllr  of  negUgenee 
not  keeping  a  diligent  lookout  for  the 
animal  killed,  and  this  act  of  n^lgenee 
may  have  been  the  proximate  cause  f4  the 
injury,  although  be  ma>  have  been  ever 
so  diligent  in  avoiding  the  accident  after 
he  actually  discovered  tbe  animal  on  tbe 
track. 

11.  There  being  no  evidence  tending  to 
prove  that  the  injury  was  willfully  or  In- 
tentionally perpetrated,  tbe  seventh 
charge,  based  on  this  assumption,  was 
abstraft.  and  Its  refusal  was  free  from  er- 
ror. This  charge  Is  otherwise  objection- 
able on  grounds  unnecesaary  to  be  dis- 
cussed. The  other  exceptions  have  been 
examined,  and  are  considered  to  be  with- 
out merit.  The  Judgment  must,  an:ord- 
Ingly,  be  affirmed. 


BoBST  9t  al.  T.  BniPSOH  et  ax. 

(Supreme  Cowrt  of  Alabama.  Hay  90, 1880i) 
Dbbd—Conditiok— Cloud  oir  Tttlb. 

L  Under  a  deed  en>ressintf  a  nominal  oonsld- 
flvstion,  but  in  taot  havui^  none,  and  granting  land 
on  condition  that  "the  estate  conveved  shall  not 
vest  imtll  and  unless  the  grsatees  saall  on  or  be- 
fore Hay  1, 1889,  paT$S0,9^  or  shall,  on  or  befors 
Jan.  1,  1880,  pay  «90,O06,  "no  tiUe  oau  vertunless 
one  or  tlie  other  of  tbe  payments  is  made  on  the 
day  fixed  tberefor,  tboiiKh  the  grantors  have  ttkcn 
given  notice  that  they  revoke  the  option,  and 
withdraw  all  tbe  propoaltlons  therein  coati^ned. 

S.  Bnch  a  deed  Is  an  ofler  to  sell  only,  and  1* 
reroeable  at  any  Unw  before  pertonnancs  or  so 
offer  to  perform. 

S.  After  its  revooation,  or  sffear  tbe  esi^rs- 
tlOB  of  the  time  "fw<t«»t>,  witbout  pecfonnanoe  or 
an  offer  to  perfonn,  It  Is  a  dead  on  tba  titie;  and 
Its  dalivary  and  caaoellatttm  will  be  dooreed. 

Appeal  from  chancery  court,  Lauderdale 
county;  Thomas  Cobb,  CfaanceQor. 
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J.  B.  Moon  MtA  B.  M,  jMckaoD,  tor  ap- 
peUanta.  StmpBonA  JoneBttoT  appellee. 

Clapton.  J.  The  appeal  Is  taken  from 
a  decree  overrallng  a  demurrer  to  the  bill, 
by  which  appellee  seeke  to  obtain  the 
delivery  and  cancelation  ot  a  conreyance 
of  lands  made  by  hovell  and  bnaband 
to  appellants  November  lfi,1888.  Thelan- 
Cnase  of  the  deed  Is :  **  For  and  In  eonsld- 
eraUon  of  the  sum  otone  dollar  casb  In 
hand  paid,  the  receipt  whereof  1b  hereby 
acknowledged,  we,  R.  T.  Simpson  and 
Mattle  C.  Simpson,  of  Laaderdale  county, 
Ala.,  hare  granted,  bargained,  and  sold, 
and  by  these  presents  do  grant,  bargain, 
and  sell,  unto  J.  W.  Borst  and  8.  J.  Uraliam 
the  following  lands  Id  Lauderdale  conn- 
tft  Alabama,  [describing  them,]  to  have 
and  to  hold  onto  [themj  their  heirs  and 
assigns,  forever,  ni>on  the  lollowlng  con- 
ditions, only,  to-wlt:  The  estate  herein 
conveyed  shall  not  vest  In  said  [parties, 
their]  heirs  or  assigns,  antU  and  unless  he 
or  tb^  shall,  on  or  before  the  Ist  day  of 
If  ay,  1889,  pay  to  said  B.  T.  Simpson  and 
If.  G.  SlmpHon  |20,925.  or  shall,  on  or  be- 
fore the  Ist  day  of  January,  1889,  pay  to 
R.  T.  Simpson  and  M.  C.  Simpson  the  sum 
of  twenty  thousand  dollars.  •  *  •  np> 
on  the  happening  of  which  condition  the 
estate  herein  conveyed  shall  become  ab- 
solute. But,  If  such  money  shall  not  be 
paid  on  or  before  said  dates,  then  this  In- 
Btmment  to  beoume  null  and  void,  and 
all  rights  tberennder  shall  cease  and  deter- 
mlns.  *  By  the  express  terms  of  the  deed, 
the  condition  of  payment  Is  a  condition 

Erecedent  to  vesting  the  estate,  and  time 
I  made  an  essential  part  of  the  contract. 
Language  could  not  be  more  explicit.  No 
estate  did  or  conld  pass  or  vest  nnless 
there  was  performance  on  oneor  the  other 
of  the  days  named.  TennesseeC.  R.  Co.  t. 
East  Alabama  By.  Co..  78  Ala.  426. 

The  bill  was  filed  In  June,  1889.  It  avers 
that  defendants  have  not  paid  or  tendered 
any  money,  and  have  ninde  no  offer  to 
take  the  property  according  to  the  terms 
of  the  lustrament.  Defendants  contend 
that  the  averments  of  the  bill  show  that 
performance  by  them  was  prevented  by 
the  act  of  complainant  In  repudiating  the 
contract  and  revoking  the  instrument. 
It  appears  from  the  bill  that  complainant 
and  taer  husband  notified  the  defendants 
in  writing,  March  15, 1889,  that  they  re- 
voked the  option  given  by  the  Instrument, 
and  withdrew  all  propositions  therein 
contained.  A  waiver  of  the  necessity  of 
performance  of  a  condition  precedent  In 
contracts  Is  Implied  when  the  party  en- 
titled to  performaoce  prevents  the  fnlflll- 
ment  of  the  condition,  or  absolutely  re- 
fuses performance.  "But  a  mere  assertion 
that  the  party  will  be  unable  or  will  refuse 
to  perform  his  contract  In  not  sufllcient. 
It  must  be  a  distinct  and  unequivocal  ab- 
Boloto  refusal  to  perform  the  promise,  and 
must  be  treated  and  acted  upon  as  sncb 
by  the  par^  to  whom  the  promise  was 
made;  for,  if  he  afterwards  continue  to 
urge  or  demand  compliance  with  the  con- 
tract. It  Is  plain  that  he  does  not  under- 
stand It  to  be  at  an  end. "  2  Ben].  Sales, 
5  K60.  The  notice  was  not  an  absolute  re- 
fusal, though  It  may  be  Implied  that  com- 


Slalnaat  would  refuse  to  receive  paymmt 
tendered.  It  disclosed  on  Its  face  that 
complainant  regarded  the  Instrument  as 
reserving  to  defendants  a  mere  option  to 
buy.  The  revocation.  If  unauthorized, 
could  not  have  affected  the  validity  of  the 
conveyance,  or  have  Impaired  any  rights 
of  the  grantees.  By  fulfllllng  the  condi- 
tion the  estate  would  have  vested,  not- 
wltiistandlng  the  act  of  complainant.  It 
Is  dlfilcnlt  to  see  how  an  act  which  Is  in- 
effectual, and  which  would  not  have  bene- 
fited complainant  nor  have  Injured  d^ 
fendants,  could  have  l^ally  o[>erated  to 
prevent  performance;  that  Is, to  have  ren- 
dered performance  Impossible.  If  the  In- 
Btrnment  be  revocable  In  Its  nature,  as 
defmdants  contend,  the  revocation  Itself 
did  not  constltnto  the  condition  Imposd- 
ble.  so  as  to  release  defendants  from  the 
duty  of  fulfllllng  It,  or  at  least  of  offering 
to  do  so.  Insnrancs  Co.  v.  Bledsoe,  & 
Ala.  538. 

But  Is  such  the  character  of  the  eon- 
tractt  It  appears  from  the  bill  that  com- 
plainant made  the  revocation,  deemlus 
the  conveyance  a  mere  proposltlmi  to  sell, 
without  consideration.  The  bill  alleges 
that  no  consideration  was  paid;  and, 
there  existing  no  obligation  or  promise  on 
the  part  of  the  grantees  to  pay  the  agreed 
price,  the  instrument,  though  In  form  a 
conditional  conveyance,  cannot  be  distin- 
guishable in  principle  from  an  offer  to  sell, 
reserving  to  the  other  parties,  without 
consideration,  the  privilege  to  boy  or  not 
to  buy,  at  th^r  option.  Such  being  the 
nature  of  the  contract,  the  proposition 
was  revocable  at  any  time  before  perform- 
ance of  the  condition,  or  acceptance  by  an 
offer  to  perform ;  and  the  revocation  ter- 
minated all  the  rights  and  privileges  of  the 
grantees.  Wllks  v.  Railroad  Co.,  79  Ala. 
180. 

DefSndants  farther  contend  that  if  the 
conveyance  Is  a  mere  offer  to  sell,  coupled 
with  an  option  which  has  been  revoked, 
or  if  irrevocable,  the  condition  not  having 
been  performed.  It  casts  no  shade  upon  the 
title  of  coihplalDant.  While  a  conrt  of 
equity  will  not  Intervene  to  remove,  as  a 
cloud  on  the  title,  a  deed  void  on  Its  face, 
or  when  there  Is  mere  appreheuslon  of  a 
suit,  or  the  mere  assertion  of  a  hostile 
title.  It  will  Intervene  where  the  Inherent 
defect  which  renders  a  conveyance  Invalid 
can  be  made  apparent  by  extrinsic  evi- 
dence only.  The  Jurisdiction  Is  "protect- 
ive and  preventive,"  and  will  be  exercised 
whenever  the  deed  may  be  Injuriously 
used  against  the  party  complaining  when 
the  evidence  to  impeach  It  may  be  lost. 
Justice  Story  observes:  "Oases  also  may 
occur  where  a  deed  or  other  Instrument 
originally  valid  has  by  subsequent  events, 
such  as  by  satisfaction  or  payment,  ur 
other  extinguishment  ut  It,  legal  or  equi- 
table, become  Ainctus  ofBeio;  and  yet  Its 
existence  may  be  either  a  dond  upon  the 
title  of  the  other  party,  or  subject  blm  to 
the  danger  of  some  future  litigation,  when 
the  facts  are  no  longer  capable  of  complete 
proof,  or  havn  become  involved  In  the  ob- 
scurities of  time."  1  Story.  Eq.  Jur.  S  705. 
The  bill  avers  that  the  conveyance  has 
been  recorded  in  the  office  of  the  Judge  ot 
probate,  and  Is  in  the  possessloij  of  the  de> 

Digitized  by  VjOOglC 


81S 


60UTHEBK  BEFOBISB,  ToL.  7. 


(Ata. 


fendant  Borat ;  that  he  la  clfUmliig  an  In- 
teropit  nnder  It,  and  bas  taken8pecla1  palm 
to  80  state  to  perBons  who  were  contem- 
plating the  purchase  of  the  land,  or  a  part 
thereof,  thus  prerenttng  complain  ant 
from  dlsposlnfc  of  the  property.  Neither 
the  revocation  nor  the  non-performance  ol 
the  condition  appear  on  the  face  of  the 
deed.  The  ^ant  has  become  a  nullity. 
HaTlng  been  spread  on  the  records,  and 
being  In  poaseralon  of  the  trrantees,  the 
deed  exposes  complainant  toTuture  litiga- 
tion, and  embarrasses  the  future  dispusi- 
tion  of  the  property.  It  Is  inequitable  and 
a^alDst  conscience.  If  the  arerments  of  the 
bill  be  true,  that  the  K>'anteeB  should  re- 
tain the  conTeyanee  for  a  sinister  purpose. 
Id  such  caite  the  court  will  decree  its  dcllr- 
ery  and  cancellation.  Smith  v.  Smith,  28 
WU.  176;  Larmon  T.  Jordan,  66  Bl.  304. 
Affirmed. 

Hoffman  t.  Wbttb. 
(flugpnm  Oomt  qf  .Alabama.  Mi^  81^  UOOl) 
BemnuaiBB— AsTiBsi  Pomsmiok. 

1.  FoBBeuloa  taken  sad  held  under  s  claim 
ei  rigfat  i>j  one  of  tbe  owners  of  adjacent  lands  to 
anerroneooB  line  agreed  on  by  them  under  a  belief 
that  it  is  correct  is  adverse,  and,  If  continued  for 
the  statutory  period,  ripens  into  a  perfect  title. 

2.  The  possession  oi  one  who  makes  a  fence, 
Intending  to  put  it  on  the  tame  line,  and,  belier- 
Ing  that  he  has  done  ao,  holds  up  to  it  under  a 
claim  ot  right,  is  adverse,  and,  u  open,  actual, 
and  continuous  for  the  statutory  period,  it  vests 
In  him  absolute  title,  though  before  the  limita- 
tion bad  run  in  bis  favor  be  had  doubts  as  to 
Us  title,  or  a  belief  that  the  strip  next  the  fence 
did  not  belong  to  him. 

8.  Title  once  acquired  by  an  adverse  holding 
la  not  forfeited  liy  a  subsequent  interruption,  nor 
by  an  after  possession,  lacking  in  some  of  the 
maraoteristios  essential  to  give  title. 

Appeal  from  city  court  of  Decatur;  W. 
H.  SiuPHON,  Judge. 

Wert  &  Speake,  for  appellant.  B.  W. 
Godbey^,  Sot  appellee. 

McClellan,  J.  We  are  satisfied  from 
the  evidence  In  this  record  that  ahont  the 
year  1869  a  fence  was  erected  on  what  was 
supposed  by  the  then  owners  ot  lots  23 
and  82,  respectively,  to  be  the  dlvlslnnal 
line  between  said  lots.  We  are  further 
satisfied  that  from  that  time  to  the  pres- 
ent the  owners  of  lot  82  have  been  In  the 
open,  notorious,  actual,  and  continuous 
possession  thereof,  as  defined  In  part  by 
said  fence,  which  has  been  conatantly 
maintained  on  the  line  of  Its  original  loca- 
tion. Weare  alsoconvlneed  that  this  pos- 
Besslon  on  the  part  ol  the  d^endant,  and 
those  under  whom  he  claims,  has  always 
been  under  a  claim  ot  ownership  of  the 
whole  of  lot  82  tip  to  the  said  partition 
fence,  and  that  the  rlghttnlness  of  such 
possession  was  never  drawn  In  question 
until  shortly  before  the  Institution  of  this 
suit  by  the  owners  of  lot  23  or  any  other 
person.  It  may  be  conceded  that  the  fence 
Is  not,  and  has  never  been,  on  the  true  line 
between  thelots,  but  that, on thecontrary, 
it  was  by  mistake  placed  so  as  to  inclose 
with  lot  82  a  strip  seven  feet  In  width  off 
the  west  side  of  lot  23.  Yet,  If  the  erro- 
neous line  was  agreed  npon  by  the  then 
proprietors,  as  we  think  the  evidence 
show^s,  under  the  belief  that  it  was  the 


correct  line,  and  the  ownan  of  lot  IB  al- 
tered on,  and  took  poMMMlon  ai,  lot  S3  to 

such  conventional  line,  and  hddiuidera 
claim  of  right,  their  poaaeesloa  la  adverBe 
in  Its  character  to  the  true  owner,  and  If 
continued  for  10  years  ripens  Into  a  perfect 
title  against  all  the  world.  Alexandw 
T.  Wheeler,  69  Ala.  882. 

It  Is  Insisted,  however,  that  the  line  be- 
tween these  lota  was  not  establtabed  tff 
agreement  ol  the  parties.  We  do  not  con- 
cur In  this  ^ew  (rf  the  evidence,  bat  the 
position  may  be  admitted,  and  the  de- 
ment of  contract  in  the  location  uf  the 
fence  be  entirdy  eliminated.  The  fact 
wonld  still  remain  that  the  owner  of  lot 
S2  Intended  to  put  the  fence  on  the  true 
line,  believed  he  had  done  so,  and  that  he 
and  bis  succeeeors  for  more  than  10  yean 
held  up  the  fence  under  a  claim  of  ownet^ 
ship  hostile  and  adverse  In  Its  character. 
We  do  not  doabt  but  that  such  poasee- 
slon,  though  not  Jnetlfled  by  an  under- 
standing as  to  the  location  of  the  fence, 
and  orlclnating  in  a  mistake  as  to  the 
true  line,  would,  H  open,  notorlona,  act- 
ual, and  continuona  lor  the  statutory 
rlod,  vest  absolute  title  In  tbeholder.  Ab- 
bott V.  Abbott,  51  Me.  684;  McNamara  v. 
Seaton,  82  III.  601.  So  that,  whether  the 
division  line  was  established  by  agree- 
ment, or  was  marked  out  and  fenced  by 
the  proprietor  of  lot  82,  without  cunanlt- 
Ing  the  proprietors  of  lot  28,  and  poRses- 
slon  taken  and  held  CMCordlngly  andw  a 
claim  of  right  for  10  years  by  the  defend- 
ant, and  those  thronirh  whom  he  holds, 
the  defense  of  adverse  possession  In  either 
aspect  Is  fully  made  out. 

The  only  evidence  offered  by  the  plain- 
tiff bearing  on  this  Issae,  which  was  ex- 
clnded,  went  to  the  bonti  fides  of  the  de* 
fendnnt's  assertion  of  titie  to  the  strip, 
and  tended  to  show  that  be  entertained 
doubt  as  to  his  tItie  thereto,  or  a  belief 
that  the  strip  did  not  belong  to  him. 
Had  this  testimony  been  admitted,  it 
could  not  have  availed  the  plaintiff.  As 
was  said  In  Alexander  -*.  Wheeler,  suprtt; 
"Knowledge  by  one  In  possesion  claim- 
ing title,  that  his  title  is  d^ectlve.  does 
not  generally  prevent  such  posseeslon 
from  bdng  r^arded  ap  adverse.  The  test 
Is  the  actual  claim,  and  not  the  bon» 
Odes  ot  it.  Riggs  v.  Fuller,  64  Ala.  141 ; 
Manly  v.  Tumipseed,  87  Ala.  522."  More- 
over, the  title  of  the  defendant  had  long 
before  become  perfect  by  tbecontinaance 
of  the  adverse  posseeslon  In  his  predeces- 
sors, which  had  Its  Inception  in  1860.  The 
10  years  relied  on  need  not  be  those  next 
before  action  brought.  Allen  v.  Mansfleld, 
82  Mo.  688;  Dnger  v.  Mooney,  68  Cal.  686. 
And  a  title  once  acquired  by  10  years  of 
contlnuotis  adverse  posseeslon  will  not 
be  forfeited  by  a  subsequeut  Interruption 
of  the  possession,  or.  It  would  seem,  by 
an  after  possession  which  was  lacking  In 
some  of  the  characteristics  essential  to 
give  title  of  Itself.  Sherman  t.  Kane.  86 
^.  Y.  57;  Spofford  v.  Bennett.  S5  Tex.  293. 
The  exclusion,  therefore,  of  defendant's 
declarations  to  Skeggs  as  to  theslze  of  hie 
lot,  and  the  supposed  Infirmity  of  hie  ti- 
tle, whether  erruueons  or  not,  was  with- 
out injury  to  the  plaintiff.  The  other  evi- 
dence offered  for  plaintifl^  and  excluded 
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on  motion  of  defendant,  had  no  bearing 
on  the  iwae  presented  by  the  plea  of  the 
etatuteuf  limttatfons.  ItBexcluBlon  conld 
not  have  prejudiced  the  plalntlK,  since.  If 
every  fact  It  tended  to  establiah  be  admit- 
ted, the  defense  of  adverse  possession  tor 
10  years  would  in  no  wise  have  been  af- 
fected thnreby.  The  trial  below  was  had 
-without  a  Jury.  The  evidence,  we  think, 
tally  BupportB  the  conclusion  reached  by 
the  Judge  of  the  city  court,  and  tbe  Judg- 
ment thereon  Is  affirmed. 


merely showlag  taroc 
istod,  and  tbatlw  liut 


EoHoul  et  al.  t.  Hubbabd. 
iffvpreme  Court     ^lolNitna.  Iby  SI,  180Ol) 

Qommts  Tm^—AnYMaam  Pomusiob— 

Etidsnol 

1.  When  plaintiff  has  only  an  equitable  tl- 
tie,  derived  mm  u  ^reement  between  heneU 
mm  lier  ofr^eviseea  toolvide  theeBtate^  by  wbloh 
the  let  in  ecntroveny  w»  allotted  to  her,  a  bill 
to  ramove  a  okmd  irtU  lie,  thoofl^  defendants 
•re  in  posMislon. 

3,  Defendants*  deed  embraced  in  Its  otUa 
nboat  half  of  the  lot  claimed  by  plaintUL  Both 
parties  derived  title  tram  tbe  same  soaroe;  bnt 
Uie  deed  to  plaintiff's  lot  was  not  in  ecrist- 
enoOk  though  those  thxoiigh  wlunn  she  claimed 
bad  bean  In  poeieMlon  tor  more  than  40  yean 
of  part  of  the  lot.  and  of  the  part  in  dispute  they 
had  during  that  40  years  once  had  10  years' 
unlntermpted  and  adverse  possession.  De- 
fendants ud  at  no  time  been  in  possessioi  of 
the  disputed  strip  for  10  years.  MeSi,  that  plain- 
tiff had  a  good  utle  by  adverse  poawaiiai,  and 
was  entitled  to  relief. 

8.  A  deed  is  not  shown  to  have  been  lost,  so 
as  to  admit  seoondaiy  evidence  of  ita  oootents,  by 
one  witness  that  it  onoe  ex- 
saw  It  in  hlsdeak  at  home. 

Appeal  from  chancery  court,  MadlBon 
county;  Tbouas  Cobbb,  Judge. 

J).  D.  Shelbyf  tor  appellantB.  Bnmm, 
Walker  A  SbeOliy,  for  appellee. 

MoClellan,  J.  Jurisdlctlnn  to  remove 
a  cloud  from  title  is  exercised  by  courts  of 
chancery  only  In  default  of  a  remedy  at 
law  by  which  the  quoetlun  of  the  Buperlor> 
Ity  of  apparmtly  conflictluR  titles  may  be 
tried  and  eet  at  rest.  The  right  to  resort 
to  equity  ariBsa  only  when,  and  for  the 
reaaon  that,  the  complainant  la  bo  situat- 
ed with  respect  to  the  poBBession,  or  fals 
rights  so  depend  upon  an  equitable  title, 
as  that  he  cannot  Invoke  the  Judgment  of 
a  court  of  law.  If  he  la  In  possesslcm  ot 
the  land,  as  to  which  hia  title  Is  under  a 
cloud,  he  most  resort  to  equity,  since  the 
only  legal  actions  In  which  questions  of 
title  maybe  adjudicated, involvlngthe pos- 
session, must  be  brought  against  the  per- 
son in  poBS«wslon,  and  cannot  be  brought, 
of  course,  for  a  posHeBsiun  which  Is  al- 
ready In  the  plaintiff.  But,  if  he  la  In  tact 
out  ot  poHseaaion,  he  may  always  main- 
tain ejectment  or  the  kindred  statutory 
real  action,  and  this  wholly  regardless  of 
the  drcumstancee  ot  his  diaaelBln.  And,  If 
he  may  sue  at  law,  he  must.  In  the  case 
at  bar  the  defendants  were  In  posseBslon 
of  the  land  on  tbe  day  the  bill  was  filed. 
That  their  poHsesslon  may  have  been  ac- 
quired by  trespass,  that  Ita  acquisition 
may  have  been  wrongful,  surreptltloas, 
or  violent,  is  Immaterial.  However  ao* 

aulred,  and  however  Impotent  a  poseea- 
i<Hi  Bo  acquired  would  be  to  break  the 
T.7ao.no.2B— ^ 


continuity  of  an  adverse  holding,  the  tact, 
remains  that  it  was  held  by  thedetendantsv 
at  the  time  this  suit  was  InHtltuted,  anti 
an  action  of  ejectment  could  then  have- 
been  brought  by  the  complainant;  and  Id. 
that  action  the  cloud  supposed  to  reat  oq> 
any  legal  title  the  complalnaut  bad  by 
reason  ot  an  apparently  better  title  in  the 
delendants  would  have  been  removed  bya- 
Judgment  for  the  plaintiff.  If,  therefore, 
complainant's  right  to  maintain  tbe  prev- 
ent bill  depended  on  the  fact  ot  posBesBlon 
being  In  her  when  It  was  filed,  tbe  theory 
being  that  detendanU*  alleged  trcBpaas 
was  not  mffldent  to  oust  her,  she  would 
have  no  standing  In  court,  and  the  bill 
ought  to  have  been  dismissed.  Oould 
Btetoburg.  105  lU.  488;  Teague  r.  MarttB» 
87  Ala.  600,  6  South.  Rep.  862. 

But  equity  Jurisdiction  Is  invoked  on  the' 
further  ground  that  the  complainant 
holds  under  an  equitable  title,  upon  which 
her  rights  conld  nut  be  asserted  and  effect- 
uated In  a  court  ol  law.  This  of  Itself  la  a 
suMclent  predtoate  Ibr  the  Interposition  of 
the  chancery  court,  Irrespective  of  poBses- 
Blon.  2.  Amer.  A;  Eng.  £nc.  Law,  803  ;  8 
Pom.  Eq.  Jur.  {  1^99,  note  4;  Armstrong 
T.  Connor,  86  Ala.  850.  6  Sooth.  Rep.  461. 
and  eases  cited.  We  think  the  complainant 
brings  herself  within  this  Ksception  In  fsp 
Tor  ot  equitable  titles.  The  land  In  coD- 
troversy  Is  claimed  by  complainant 
through  the  late  Reuben  Chapman.  By 
his  laBt  will  all  ot  his  real  and  personu 
property  was  devised  and  bequeathed  to 
his  tour  living  children  and  the  complain- 
ant, who  la  a  granddaughter  of  the  testa- 
tor, to  be  divided  among  tbem,  share  and 
share  alike.  On  December  29,  1884,  an 
agreement  was  entered  Into  by  the  devl- 
sees  for  a  partial  division  and  distribution 
of  tbe  estate.  This  agreement  is  signed 
by  Reuben  Chapman,  ludlvidually  and  as 
executor,  by  the  Burvlving  daughters  ot 
the  testator  and  their  huBbands,  and  by 
Mrs.  Humes  lor  and  as  guardian  ot  the 
complainant,  who  was  and  la  Btlll  an  In- 
fant. It  evidences  that  a  division  and  al- 
lotment had  been  made  to  and  among 
the  Beveral  devisees  and  legateee,  and  that 
a  part  ot  the  share  allotted  to  tbe  com- 
plainant was  the  lot,  a  part  ot  which  Is  In 
controversy,  at  a  valuation  ot  $900,  It 
now  being  worth  greatly  more  than  that 
sum ;  and  that  all  of  said  parties** do  agree 
to  the  foregoing  division  and  distribution 
of  the  property  of  said  testator  embraced 
herein,  and  do  hereby  agree  that  the 
same  shall  be  of  binding  force  and  effect 
upon  us  as  far  as  the  same  may  be  so 
made  by  this  BKreement. "  It  was  turtber 
agreed  that  the  executor  should  proceed 
In  tbe  chancery  court  to  have  the  agree- 
ment and  tbe  dtvlalon,  distribution,  and 
allotment  thereby  made  confirmed  In  all 
things,  and  also  for  a  final  settlement  ot 
the  ezecutorBhip,  and  a  dlrision  and  dis- 
tribution of  the  remaining  property  of  the 
estate.  It  does  not  appear  that  a  decree 
confirming  the  allotment  had  been  ot>- 
talned,  or  that  the  estate  bad  been  finally 
settled  at  tbe  time  the  present  bill  was 
filed.  The  agreement  contains  no  words 
of  conveyance  whereby  the  legal  title  at 
the  tenants  In  common  conld  pass  oat  of 
tbem  and  Into  the  seTeral  dsvlseea  av- 
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cordlDK  to  the  allotment,  nor  1b  It  execut- 
ed with  the  formalltiee  requisite  to  the 
transmissioD  of  such  title.  The  effect  of 
tbia  insla-ument.  therefore,  wu  only  to 
raise  op  an  estoppel  Inlarorof  the  com> 

{>lalnant  azainst  her  co-tenants  as  to  the 
and  in  controTersy,  upon  which  she  could 
Invoke  the  Jurisdiction  of  the  chancery 
court  to  the  divestiture  of  the  title  out  of 
them,  and  have  It  conveyed  Into  her.  Cai^ 
ter  v.  Owens,  41  Aia.  217.  Very  clearly 
this  is  notblufl;  more  than  an  equitable 
title,  which  bhe  could  not  assert  at  law. 
Verr  clearly,  also,  a  right  to  possession 
could  not,  in  a  legal  forum,  be  predicated 
on  this  title,  which,  coupled  to  her  prior 
poKseeelon,  would  enable  her  to  prevail  in 
ejectment  over  the  paper  title  and  actual 
possesaion  of  the  defendants.  Standlfer 
T.  Swann,  78  Ala.  88;  Woods  t.  Transport 
tatlon  Co.,  84  Ala.  660,8  South.  Rep.  47Ii.  It 
may  be  that  she  could  have  maintained 
an  action  of  forcible  entry  and  unlawful 
detainer,  but  that  would  be  a  mere  circu- 
it, at  the  end  of  which  her  title  would  be 
as  clouded  as  It  now  is,  and  her  right  to 
exhibit  this  bill  would  be  the  same  that  It 
now  Is.  Nor  Is  this  conceived  to  be  a  case 
Involving  the  relation  of  truateeand  ces- 
tui qve  trust.  In  which  It  would  be  ppima- 
rlly  the  letter's  duty  to  have  the  former 
sue  at  law,  and  inability  to  procure  that 
to  be  done  Is  required  to  be  alleged  and 
proved.  The  complainant  has.  we  there- 
fore conclude,  no  remedy  at  law  for  the 
adjudication  of  the  issues  presented  In  her 
bill,  and,  though  out  of  possession,  she 
la  entitled  to  the  relief  prayed  11  the  proof 
BDpporta  her  averments  of  fact.  To  that 
Inquiry  our  further  consideration  will  be 
directed. 

The  strip  of  land  In  dispute,  as  well  as 
the  larger  lot,  of  which  It  Is  a  part,  and 
the  lots  lying  on  each  side  and  back  of  It, 
belonged.  In  1889,  to  WUltam  H.  Pope. 
This  1b  conceded,  and  both  parties  to  this 
controversy  now  claim  under  him.  The 
complainant's  claim  of  title  to  the  strip  In 
question  is  twofold:  F/rsS,  she  says  that 
Pope  conveyed  a  lot  embracing  the  strip 
to  Alfred  Moore  about  the  year  1889;  that 
Moore's  executors  conveyed  the  same  to 
Chapman  in  1858;  and  that  she  holds  un- 
der Chapman,  m  we  have  indicated  above. 
Bnt,  second,  she  says,  if  in  fact  there  was 
no  deed  from  Pope  to  Moore,  covering  the 
dtepoted  strip,  yet  she,  and  those  under 
whom  she  holds,  have  had  adverse  posses- 
sion of  the  land  for  more  than  10  years, 
and  thereby  have  acquired  a  perfect  title 
against  all  the  world.  On  the  other  hand, 
the  defendants  claim  under  a  deed  dated 
February  5.  1849,  from  Pope's  adminis- 
trator to  Charles  H.  Patton,  the  ancestor 
of  the  defendant  Mrs.  Echols.  This  con- 
veyance Is  of  a  considerably  larger  tract 
of  land,  which  abuts  on  the  lot  alleged  to 
have  been  held  by  Moore,  and  embraces  In 
Its  calls  about  one-hall  of  the  lot  which 
complainant  alleges  had  been  sold  by 
Pope  In  hlB  life-time  to  Moore.  It  Is  this 
overlapping  of  description  In  the  adminis- 
trators deed  to  Patton  which  la  all^^ed 
to  constitute  the  cloud  on  complainant's 
title,  the  theory  being  that  the  description 
tn  Pope's  deed  to  Moore  Is  not  Bufflclently 
Bpeclne  and  definite  to  operate  of  itB«U  an 


avoidance  and  nulllflcatlon  of  the  later 
deed  to  Patton  in  respect  to  the  conflict- 
ing boundaries.  We  do  not  think  there  la 
any  competent,  direct  evidence  in  this  rec- 
ord of  the  existence  and  contents  of  a  drad 
from  William  H.  Pope  to  Alfred  Moore. 
An  effort  was  made  to  prove  its  loss,  bo  as 
to  authorize  secondary  evidence  of  its  exe- 
cution and  contents.  Two  witnesses  wen 
examined  for  this  purpose.  One  of  tbem, 
Mrs.  Moore,  the  widow  of  Alfred  Moore, 
and  executrix  of  his  last  will,  doea  not  tes* 
tity  either  to  the  existence  or  loss  <^  sneh 
deed.  Her  evidence  amounts  to  no  more 
than  a  supposition  that  a  deed  was  exe- 
cuted,and  a  supposition  that  thesupposed 
deed  was  destroyed  when  the  court-house 
at  Athens  was  burned  by  Federal  soldiers, 
based  on  the  assumption  that  the  deed 
had  been  filed  there  along  with  papen 
connected  with  the  administration  of  the 
estate.  The  other  witness,  George  H. 
Moore,  a  son  of  Alfred  Moore,  and  co-ex- 
ecutor of  the  win,  proves  the  existence  of 
the  deed,  but  utterly  falls  to  establish  Its 
Iosh.  He  testifies  that  It  came  to  his  cus- 
tody as  executor  of  his  father's  estate,  and 
that  hn  left  it,  or  the  last  he  knew  of  it.  it 
was  in  a  certain  desk  or  seeretary  at  the 
family  home  In  Hnntavllle.  There  Is  no 
evidence  that  any  search  was  ever  made 
for  it,  and  non  constat  but  that  It  was 
there  at  the  time  of  the  hearing  In  the 
court  below,and  was  not  lostat  all.  This 
wan  far  from  being  a  sufficient  predicate 
for  the  introduction  of  secondary  evidence 
of  the  execution  and  contents  of  the  al- 
leged deed.  1  Oreenl.  Ev.  9  668;  U.  8.  v. 
Rutter,  21  How.  170 ;  Woods  v.  Transpoiv 
tatlon  Co.,  84  Ala.  560.  8  South.  Rep.  476. 

But  we  do  not  understand  It  to  t>e  con- 
troverted that  Moore  owned  a  lot  front- 
ing about  two  acres  on  McCIung  street 
at  this  point.  The  deed  from  Pope's  ad< 
mlnlstrator  to  Patton,  under  which  de- 
fcndantM  claim,  lt»elf  demonatratep  the 
fact.  In  a  way  not  open  to  denial  by  them, 
that  Moore  owned  a  lot  of  that  width  at 
that  place.  Nor  Is  It  controverted  that 
Moore  and  his  snceessors  In  right  or  claim 
have  been  for  more  than  40  years  In  pos- 
session of  such  lot.  Dnder  this  state  of 
fact,  the  ezecution  of  a  deed  by  Pope  to 
Moore  to  the  land  as  to  which  his  posaes- 
tAou  Is  thus  uncontroverted  will,  axt^  the 
lapse  of  so  long  a  time,  be  presumed. 
Such  deed,  however,  could  be  considered 
as  embracing  only  lands  as  to  which  the 
conditions  upon  which  the  presumption 
arises  exists.  The  presumption  could  not 
be  Indulged  with  reei>ect  to  the  lot  in  salt 
since  the  predicate  for  It^ong-continued 
benefldal  possession  —  Is  not  admitted, 
but,  on  the  contrary,  is  chief  among  the 
points  of  contest  In  the  case.  We  cannot 
presume  the  »l8tence  of  a  deed  embradng 
the  disputed  strip,  and  theevldenraof  Mrs. 
Moore  and  George  H.  Moore  to  the  effect 
that  the  deed,  which  Is  attempted  to  be 

g roved  by  them,  did  embrace  the  strlp.be- 
ig,  as  It  must  be,  eixcladed,  the  complain- 
ant's right  to  the  relief  prayed  roust  d& 
pend  rttber  upon  proof  of  snch  conditions 
with  respect  to  the  strip,  such  long-con- 
tinued possession  of  it  under  claim  of  own- 
ership as  will  raise  the  presumption  of 
a  conv^ance  from  Pope  embracliig  It,  or 
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upon  pTool  of  such  advene  posBe«donon 
the  part  ot  tbuBc  ontler  whom  ahe  claimB 
■aa  will  of  Itself  vest  title  In  ber.  It  would 
seem,  in  this  view  of  the  law,  that  tbe 
doctrine  by  which  the  execution  ol  a  deed 
will  be  presumed,  in  the  senue  lo  which  we 
have  been  conslderluK  that  principle,  can 
be  ot  no  real  advantage  to  the  cumplaln- 
ant  here,  since  a  possession  which  would 
entitle  her  to  the  b«ieflt  ol  that  pre- 
snmptioa  would,  withoat  Its  aid,  more 
than  snfflce  to  vest  the  l^al  title  in 
those  throneh  whom  she  ulalms,  un- 
der our  statute  of  limitations.  For  all 
practical  purposes,  ther^ore,  the  case 
is  narrowed  down  to  the  Inquiry 
whether  Moore  or  Chapman,  or  the  devi- 
sees of  Chapman,  at  any  point  of  time, 
had  title  perfected  in  them,  or  either  of 
them,  by  10  years'  continuous  adverse 
poHsesBlun  of  thestrlp  of  land  In  suit.  We 
ase  the  phrase  "at  any  point  ot  time"  ad- 
visedly. The  precise  meaning  we  Intend 
thereby  to  convey  Is  that  the  10  yeans  re- 
lied  on  in  any  case  to  vest  title  by  adverse 
possession  need  not  be  the  10  years  next 
before  action  bronncbt.  On  the  contraty, 
we  understand  the  law  to  be  that  any  10 
years  of  cuntlnnouB  adverse  possession 
before  suit  brought  will  vest  title  in  the 
bolder  as  efl3ciently  and  absolutely,  (or  all 
purposes,  as  would  an  absolute  convey- 
ance from  the  holder  ot  the  fee.  Allen  v. 
Mansfield, 82  M0.68S;  Unger  t.  Mooney,  63 
Cal.  686;  HoflmunT.  Whlte,ante,816.  And 
a  title  once  enquired  by  the  lapse  tA  the 
statutory  period  of  adverse  holding,  stand- 
hig,  as  It  does,  upon  the  same  plane  as  a 
paper  title  in  all  respects  regular,  will 
not  be  defeated  by  an  after  Interruption  of 
possession,  or  by  the  subsequent  holding 
of  an  adverse  claimant,  unless  such  hold- 
ing Itsell  be  actual,  open,  notorious,  hos- 
tile, and  ol  sufficient  duration  to  bar  the 
«ntry  of  the  tme  owner. /.  e.,  the  owner 
of  the  title  perfected  by  the  previous  pos- 
flesBlon  tor  10  years.  Sherman  t.  Kane,  86 
N.  Y.  67;  Spotlord  v.  Bennett,  65  Tex.  293; 
Sottman  v.  White,  supra.  Moreover,  It 
follows  from,  and  as  complementary  to, 
the  principles  Just  stated  that  a  title  so 
acquired  w  equally  efflcadoas  as  a  paper 
title  in  drawing  to  it  the  constructire  poe- 
aesslon,  even  against  regular  muniments, 
ot  the  land  which  it  covers  alter  the  act- 
oal  possession  by  which  It  baa  been  ac- 
quired has  ceased. 

Applying  these  doctrines  to  the  case  in 
band,  the  inquiry  is— JTfivt,  was  there  any 
period  of  10  yeaiB*  adverse  possession  ol 
tbe  strip  Id  controveray,  by  tboae  under 
whom  complainant  claims*  from  1839  to  tbe 
Institnlion  ot  this  suit?  and,  if  bo,  aecond, 
bave  the  defendants,  or  those  under  whom 
tbey  claim  since  the  lapse  of  such  period, 
bad  adverse  possession  fora  like  time,  and 
thereby  reinvested  the  title  In  themselves? 
A  very  careful  examination  ot  the  vo- 
lamlnons  testimony  in  this  record  con- 
Tlnmi  UB  that  the  first  Inquiry  must  be 
answered  afflrmatlTely.  and  the  second  in 
tbe  negative. 

We  will  briefly  refer  to  the  evidence.  It 
Is  not  questioned,  as  we  have  seen,  that 
Moore  bought  a  lot  at  this  point  on  Mc- 
Clnng  street  from  Pope  in  1889,  nor  that 
he  then  took  possession  ol  it,  nor  that  the 
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lot  {roots  about  two  acres  on  that  street, 
nor  that  be  and  his  succesBors  bave  ever 
since  been  In  possession  thereof.  Neither 
la  it  denied  that  he  went  into  and  held 
possesaiuu  ol  that  lot  under  claim  of  right 
and  title.  The  point  of  contest  Is  aa  to 
tbe  depth  ot  that  lot,  and  hence  the  arcaot 
the  possesHlon  ot  himself  and  his  succes- 
Bors back  from  the  street.  On  this  point 
Urs.  Moure  testifies  that  the  lotas  it  came- 
to  her  husband  Irom  Pope,  and  as  It  was 
poBHessed  and  controlled  by  Moore,  ex- 
tended one  acre,  or  about  20!j  feet,  back 
Irom  the  street,  and  to  about  where  the 
present  north  fence  is  located,  thus  em- 
bracing the  strip  in  dispute;  and  that  her 
husband  held  the  lot  as  thus  defined  till 
his  death.  In  1856.  She  further  testified 
that  after  his  death  his  representaUves, 
having  couveyed  to  Chapman,  put  him  in 
possession  of  tbe  lot  limited  as  to  Its 
north  boundary  by  a  fence  about  on  tbe 
line  of  the  present  fence,  and  that  the  lat- 
ter went  Into  possession  accordingly.  It 
Is  shown  that  Moore's  grantor,  under 
whom,  also,  defendants  claim.  In  l^e  year 
1843  sold  the  lot  abutting  tbe  lot  In  ques- 
tion on  the  west  to  A.  F.  Hopkins;  that 
this  lot  was  an  acre  square,  and  so  ex- 
tended back  about  208  feet  Irom  Mc- 
Clung  street,  and  tbe  deed  to  Hopkins  de- 
scribed the  east  line  of  that  lot  as  being 
coterminous  with  tbe  west  line  ot  the 
Moore  lot,  the  langua^^  of  the  deed  being 
that  the  Hopkins  lot  was  bounded  "  on 
tbe  east  by  a  lot  of  Dr.  Alfred  Moore.* 
Here.  then.  Is  a  distinct  recital  and  ad- 
mission by  the  common  grantor  ol  the 
parties  to  this  cause  that  the  lot  owned 
by  Moore  was  about  208  feet  In  depth  from 
the  street.  It  was  shown,  also,  by  maps 
which  are  referred  to  in  the  deed  of  Pope's 
administrator  to  Patton,  and  otherwise, 
that  the  Moore  lot  was  one  of  several  ox 
uniform  depth,  which  were  laid  off  by 
Pope,  In  his  life-tlmo,  on  McClung  street; 
that  the  rear  line  ot  each  of  these  lots  was 
equidistant  from  the  street;  and  that 
the  distance  between  the  street  and '  the 
rearllneol  all  tbeotber  lotswasabout  208 
feet.  Geoige  H.  Moure  testifies  that  the 
lot  contained  about  two  acres.  Thomas 
W.  White's  testimony  we  regard  as  very 
Important.  It  is  full,  explicit,  and  with- 
out material  contradiction.  He  testifies 
that  in  1845,  '46,  or  '47,— certainly  some 
time  before  Pope's  death,  which  must 
have  occurred  prior  to  December,  1848,— he 
rented  the  lot  from  Moore,  agreeing  to 
pay  tlie  taxes  on  it  tor  the  use  ot  it.  He 
did  pay  tbe  taxes  on  it  down  to  and  in- 
cluding the  year  1855,  as  is  shown  by  re- 
ceipts for  most  ot  tbe  years  attached  to 
bis  deposition.  He  says  that  tbe  north 
fence  of  tbe  lot  was  erected  by  Pope  him- 
self, and  was  then  about  where  tbe  pres- 
ent fence  Is ;  that  tbe  lot  was  also  fenced 
on  the  east  and  west  sides;  and  that  he 
wltnesB.)  in  1S16  or  1847,  built  a  fence  on 
be  Bouth  side  along  McCluDg  street. 
As  thus  inclosed,  the  lot  extended  back 
Irom  McClung  street  to  thedeptb  ot  about 
one  acre,  and  Included  the  strip  In  dispute. 
He  used  and  culUvated  thU  lot  from  1846 
or  1847  to  about  1866,  as  Moore's  tenant. 
Pope  set  up  no  claim  to  any  part  ot  it 
daring  bis  llte-tlme.  Thesato  by  Pope's 
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administrator  to  Pafton  was  made  while 
witness  was  In  poasesslon,  and  Patton 
went  Into  possession  up  to  the  north 
fence,  as  then  and  now  located,  and  never 
durlugr  witness'  holding,  or  afterwards, 
that  he  knew  of,  claimed  any  land  south 
of  that  fence.  About  1856  witness  deliv- 
ered possession  of  the  lot  to  Moore.  The 
.fences  were  then  intact  all  around  It,  and 
witness  thinks  they  so  remained  for  some 
time  afterwards.  There  is  no  evidence 
that  any  of  the  fences  were  removed  be- 
fore 1858  or  1859,  when.  Mr.  Wood  testi- 
fies, that  he  docs  not  remember  there  was 
any  fence  alonfc  the  street,  but  that  the 
other  sides  were  still  fenced ;  and  the  fence 
on  the  north  line  was  about  where  it  is  at 
present.  Here,  then,  we  have  the  atutaa 
of  this  property  as  to  possession  definitely 
fixed  from  1846  or  1847  to  1856.  There  Is 
nothing  to  show  that  that  statuB  was 
chauKed  even  to  the  extent  of  breaking 
the  Inctosnre  prior  to  1858  or  1859.  White, 
having  the  actual  possession  defined  by 
complete  Inclosnre,  redelivered  that  actual 

fiossesslon  to  Moore.  The  presumption  of 
aw  Is  that  the  actual  possession  thus  de- 
fined continued  till  it  Is  shown  to  have 
been  changed  In  some  way,  and  as  no 
change  Is  shown  certainly  prior  to  1858, 
we  must  conclude  that  Moore.  In  any  view 
of  the  case,  and  upon  the  strictest  deflnl- 
tions  of  actnal  posseaBlon.  had  the  actual 
possession  from  1847  to  1868,  a  period  of 
more  than  10  years.  Clements  v.  Lamp- 
kin,  34  Ark.  698;  Marston  v.  Bowe,  43 
Ala.  271 ;  Clements  v.  Hays,  76  Ala.  280. 
The  case  for  complainant  might  be  rested 
here,  but  It  need  not  be.  We  do  not  con- 
ceive that  the  mere  fact  that  the  indosure 
was  broken  and  removed  from  one  side  of 
the  lot  changes  the  character  of  the  pos- 
session. Certainly  It  does  not  when  refer- 
ence is  had  to  the  evidence  of  several  wit- 
neses,  who  are  not  contradicted  at  all, 
that  after  his  purchase.  In  September, 
1858,  Chapman  was  In  artnal  poHseeslon  of 
the  entire  lot.  and  erected  buildings  there- 
on, one  of  which  was  on  that  part  of  it 
not  now  in  dispute,  and  the  other  on  the 
atrip  In  question.  And,  while  the  latter 
may  not  have  been  of  a  permanent  nat- 
ure. It  remained  there  for  some  time,  <vas 
Intended  as  an  auxiliai?  to  the  building 
of  a  large  house  un  the  lot,  and  Its  erec- 
tion and  continuance  without  objection 
from  any  source,  so  far  as  the  record  dis- 
closes, not  only  shows  actual  possession  in 
Chapman,  but  Is  wholly  at  war  with  the 
claim  now  advanced  by  defendants.  This 
use  and  possession  of  the  lot  by  Chapman 
continued  down  to  the  war,  when  all  the 
buildings  then  on  the  lot,  and  the  fences 
around  it,  were  destroyed  or  removed  by 
Federal  troops.  Taking  this  evidence  In 
conneL-tion  with  the  welt-established  act- 
nal possession  of  Moore,  and  In  connection 
with  the  presumption  of  law  as  to  the 
continuance  thereof,  we  are  satisfied  that 
the  actual  adverse  possession  of  complain- 
ant's predecessors  In  right  continued  from 
1846  or  1847  down  to  1861  or  1862.  and  that 
thereby,  whether  originally  there  was  a 
deed  trom  Pope  to  Moore  corering  the 


strip  or  not,  a  perfect  lesal  title,  with  all 
the  attributes  and  Incidents  of  aoch  tltleevl- 
denced  by  formal  writings,  vested  In  Chap- 
man, drawing  after  It  the  constructive 
possession  of  the  land  when  the  actual 
possession  ceased,  if  indeed.  It  did  cease. 
To  defeat  the  claim  now  propounded  by 
the  complainant,  it  is  upon  the  defendants 
to  show  that  they  have,  since  1861  or  1862. 
had  actual  adverse  possession  of  the  strip 
In  snlt  for  10  years  contlnnnnsly.  With- 
out discussing  the  evidence  on  this  point, 
it  will  suffice  to  say  that  it  fails  far  short 
of  proving  adverse  possession  at  any 
time,  or  for  any  length  of  time,  (except  for 
the  day  on  which  this  bill  was  filed,)  in 
the  defendants.  Wheeler  v,  Spinola,  64  N. 
Y.  S77;  Miller  t.  Downing.  Id.  681;  Pike 
V.  Robertson, 79  Mo. SIR;  Blvwa  r. Thomp- 
son, 46  Ala.  885;  ChUdress  v.  Calloway,  76 
Ala.  128. 

This  conclusion  supports  the  chancellor's 
decree  on  the  facts.  In  reaching  It  we 
have  considered  only  competent  evidence. 
If,  therefore,  any  illegal  evidence  waa  ad- 
mitted on  the  hearing  below  against  the 
objection  of  the  defendants,  the  error  was 
without  Injury  to  them.  And  so  with  re- 
spect to  the  taldng  of  testimony  beforethe 
cause  was  technlcallyat  Issae.  Theexam- 
Inatlon  of  witnesses  covered  every  point 
In  the  case  at  the  bearing,  and  If  It  be 
granted  that  In  strictness  witnessea  should 
not  have  been  called  after  demurrer  sns- 
tained  t<»  certain  features  of  the  biU,  and 
before  amendment,  the  demurrers  being 
partial  In  theirnatare.and  leaving  acaase 
of  action  before  the  court,  there  yet  was 
no  reversible  error  In  overruling  d^end- 
ants*  motion  to  quash  the  depositions. 
We  do  not  doubt  that  this  is  a  proper 
ease  forthe  rdlef  sought  bythebUJ,  wheth- 
er complainant's  title  Is  rested  on  papor 
muniments  runatng  back  to  Pope,  or  npon 
the  adverse  possession  of  her  predecesaoni 
In  right.  In  the  former  aspect,  if  a  link  in 
the  chain  of  title  Is  lost,  or  the  description 
Inanyllnk  of  thatchain  Is  so  Indefinite  and 
indeterminate  as  to  require  a  resort  to  evi- 
dence a//nn</etotdentily  theland  really  con- 
veyed, the  deed  from  Pope's  administra- 
tor to  Patton  Isadoud  on  hertltle,  "which 
would  embarrass  alienation.  Is  calculated 
to  engender  a  sense  of  Insecurity,  and  may 
be  the  source  of  unfounded  and  vexatious 
litigation,"  and  which  a  court  of  equity 
will  remove  while  the  evidence  necessary 
to  establish  the  real  boundaries  is  yet  at 
hand.  In  the  latter  aspect,  where  adTwrse 
possession  Is  relied  on  by  the  complainant, 
which  Is  the  case  we  find  in  this  record, 
the  right,  of  necessity,  must  be  effectuat- 
ed by  extraneous  evidence,  and  equity 
may  always  be  invoked,  in  the  absence  of 
a  legal  remedy,  to  quiet  a  title  thus  rest- 
ing in  parol.  Marston  Bowe,  88  Ala. 
722;  Arrington  v.  Uscom,  84  Cal.  8B5; 
Moody  V.  Holcomb.  26  Tex,  714.  It  Is 
equally  clear,  we  think,  that  complain- 
ant's claim  to  the  relief  she  now  seeks  Is 
not,  under  the  facts  presented,  a  stale  de- 
mand. Harold  v.  Wea  ver,  72  Ala.  878.  We 
find  no  error  In  the  record,  and  the  decrea 
ta  the  chancellor  ts  aflBrmed. 
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Hbbbteih  t.  Waueb. 
ifimpnmt  Oouit  tif  Alabama.  Kay  ISSa) 
Anuu/— Bannav— FvocraDDrofl  Bblov. 

1.  In  an  aotlon  to  lel  aside  a  oonTeTunoe  as 
ouda  1^  k  deoeased  debtor  In  fraud  of  hla  creditor, 
the  aniatee  pleaded  tihat  theoreditor  had  sot  filed 
his  malm  In  the  probate  ooort  within  nine  nuulhs 
after  the  debtor's  estate  had  bem  declared  In^ 
Mlveat.  as  required  hj  Code  Ala.  1^  I  SUSS. 
Heldy  tbat  Uie  creditor  whoee  demarrer  to  this 
plea  was  oTerroled,  and  who  suffered  a  final  de- 
cree to  be  rendered  sgainst  bim  without  asking 
for  leave  to  reply,  oannot  file  a  replic&tltm  to  the 
plea  of  non-clauit,  after  the  explraUou  of  the 
term  at  which  the  decree  was  rendered,  and  after 
its  afflmunoe  on  appeal  br  the  supreme  court 

2.  On  its  affirmance  07  the  suraenw  court,  a 
(fbaacellor's  decree  beoooiea  merged  in  the  jnog- 
ment  and  decree  (tf  the  amellate  tribunal,  and 
cannot  thereafter  be  modllMd  by  him. 

Appeal  trom  chancertr  court,  Madison 
coonty ;  Taoius  Cobb,  Cbancellor. 

Bill  by  Bosa  Hentein,  executrix,  etc., 
ai^alDHt  Leroy  F.  Walker,  to  snbject  to 
the  payment  of  a  debt  doe  the  eetate  of 
ber  testator  certain  real  estate  In  the  city 
of  UiintSTiUe  formerly  belonging  to  the 
deceased  debtor,  L.  P.  Walker,  aud  alleged 
to  hare  been  fraudulently  aiid  voluntarily 
transferred  by  bim  to  defendant.  Defend- 
ant, inter  atia,  pleaded  tbat  plaintiff  had 
not  conaplied  with  Code  Ala.  1880,  $  2288. 
which  provides:  "Every  person  having 
any  clnlro  against  the  eetate  declared  In- 
solvent must  lile  the  same  In  the  office  of 
tbe  Judge  of  probate  within  nine  months 
after  such  declaration,  or  after  tbe  same 
accrues,  verified  by  the  oath  of  tbe  claim- 
ant, or  some  other  person  who  knows  the 
correctness  of  tbe  claim,  and  tbat  tbe 
same  Is  due,  or  It  Is  forever  barred. "  Com- 
plainant's demurrer  to  this  plea  was  over- 
ruled, and  she  appealed  to  the  supreme 
court,  where  tbe  decree  of  tbe  lower  court 
was  affirmed.  4  South.  Rep.  262.  She 
then  applied  for  leave  to  file  a  replication 
to  tbe  plea.  From  an  order  denying  ber 
application  she  again  appeals. 

Milton  Hamea  and  W&tta  &  Soa,  for  ap- 
pellant. J^.  P.  Ward,  for  appellee. 

Stokb,  C.  J.  On  May  25,  1887,  the  fol- 
lowing  order  was  made  In  this  caufte  in 
the  cbancery  court  of  Madison:  "Came 
the  parties  by  solicitors,  and  cause  submit- 
ted upon  defendant's  pleas,  and  upon 
pleadings  and  proof  noted  by  the  register 
as  follows,  to-wlt.  Then  tolluws  a  state- 
ment of  tbe  pleadings,  exhibits,  and  some 
record  testimony.  On  June  7, 1S87,  during 
same  term,  the  cbancellor  renderedtbe  foU 
lowing  decree:  "Tbls  cause,  coming  on  to 
be  heard  at  the  present  term.  Is  submitted 
fordecree  ontbe  pleadlngsand  proof  noted 
and  filed  by  the  roister.  After  due  con- 
sideration,It  Is  adjudged,  ordered,  and  de- 
creed that  tbe  complainant's  demurrer  to 
defendant's  pleas  of  res  Rcfjudlcata  num- 
bered one  and  two  be,  and  they  are  here- 
by, sustained ;  but  complainant's  demur- 
rer to  defendant's  plea  of  non-claim,  num- 
bered three  and  four,  are  hereby  overruled. 
It  Is  further   ordered   tbut  defendant's 

gleas  of  non-claim  be,  and  the  same  are  bere- 
y,  sustained.  It  is  further  ordered  that 
the  complainant  pay  tbe  costs  of  this  suit, 
for  which  execution  issue,  to  be  levied  of 
tbe  goods  and  chattels,  lands  and  tene- 
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ments,  of  the  estate  of  complainant's  tes- 
tator In  tbe  hands  of  complainant  as  ex- 
ecutrix, unadmlnlstered. "  From  said  de- 
cree complainant  prosecated  an  appeal  to 
this  court.  In  tbU  court  tbe  appellant  as- 
signed errors,  commencing :  **  Tbe  appel- 
lant says  the  chancery  court  from  which 
this  appeal  is  taken  committed  the  follow- 
ing errors  to  her  injury  in  the  final  decree 
rendered  In  this  cause. "  Bbe  then  added 
three  assignments  of  error.  The  appeal 
was  taken  June  8, 1887.  On  February  3, 
2888,  said  cahee  was  argued  and  submit- 
ted to  this  court  tor  decisioa,  and  on  May 
22, 1888,  this  court  affirmed  the  decree  of 
tbe  chancellor.  Hersteln  t.  Walker,  86 
Ala.  87,  4  South.  Hep.  262.  In  September, 
1888,  the  complainant,  Mrs.  Herstetn,  filed 
her  petition  In  the  chancery  court  of  Mad- 
ison, praying  for  leave  to  file  a  replication 
to  defendant's  said  plea  of  non-claim,  and 
with  It  sabmltted  the  replication  she  pro- 

?ioeed  to  file.  The  chancellor  ruled  that 
he  petition  and  motion  came  too  late, 
and  disallowed  tbe  motion.  From  that 
ruling  the  present  appeal  Is  prosecuted, 
and  the  sole  question  Is  wbethertfae  decree 
of  June  7. 1887,  affirmed  In  this  court  May 
22, 1888,  was  a  final  decree.  The  question, 
what  constitutes  a  final  decree  in  a  cban- 
cery suit?  has  been  so  often  decided  In  this 
court  tbat  It  would  seem  to  be  almost 
needless  repetition  to  restate  the  principle. 
A  decree  settling  the  equity  raised  by  the 
pleadings,  and  adjudging  the  rights  of  the 
parties,  on  a  submission  for  decree  on  the 
merits,  is  certainly  a  final  decree.  8  Brick. 
Dig.  p.  899,  S  626 ;  note  to  section  8611,  Code 
1886.  The  decree  of  June  7, 1887,  not  only 
settled  every  equitable  question  raised, 
but  made  final  dispositjon  of  the  entire 
cents  of  the  suit ;  and  It  makes  no  differ^ 
ence  that  tbe  ruling  was  on  demurrer. 
When  ademurrerisBustalnedoroverruled, 
and  a  final  decree  suffered  to  be  rendered, 
without  asking  leaveto  amend  orreply  as 
the  case  may  be,  and  the  term  of  tbe 
court  Is  permitted  to  expire,  this  Is  to  aU 
Intents  a  final  decree  on  the  questions 
raised,  or  which  could  be  raised,  on  tbe 
pmceedlnga;  and, as  tosuch  questions,  the 
losing  party  Is  without  remedy  save  by 
appeal,  or,  in  a  proper  case,  by  bill  of  re- 
view. Rule  84  of  Chancery  Practice;  £x 
parte  Cresswell,  60  Ala.  378;  Cochran  v. 
Miller,  74  Ala.  60;  Strang  v.  Moog,  72  Ala. 
460. 

But  the  present  case  goes  beyond  tbe 
principle  stated-  Not  only  were  all  tbe 
equities  settled  by  the  decree  of  tbe  chan- 
cellor, but  his  decree,  by  the  affirmance  in 
this  court,  became  merged  in  our  Judg- 
ment and  decree.  This  ylued  it  doubly 
beyond  the  power  <^  the  chancellor  to 
modify  it  by  any  order  he  might  subse- 
quent make.  Stephens  t.  Norrls,  16  Ala. 
7&.  Afflrmed. 


Orendorff  et  aJ.  v.  Talluam  et  aJ. 

(Supreme  Court  ctT  Alabama.  May  20,  1890.) 

BqciTT  nAADDie— Rssoisaioir  pr  Oohtkaotb— 
Pabtibs. 

1.  A  bill  to  rescind  a  contract  of  sale  of  land, 
which  avers  that  dolendants,  by  false  representa- 
tions that  they  had  a  sufficient  title,  induced 
plaintiffs  to  enter  into  the  contract,  when  in  faoi 
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th«  title  vM  In  anotliev,  of  irtddi  pli^ntlflk  ^ — 
Ignorant,  Is  rofflcient  without  slleging  the  facta 
to  show  want  of  title  in  defendanta. 

2.  Where  the  blU  aTen  that  complalnanto 
have  not,  nor  ever  had,  poeMuIon  of  the  land.  It 
need  not  allege  that  they  have  abandoned  or  re- 
stored It  to  defendants. 

3.  An  offer  to  rescind,  six  monUm  after  oom- 
plalnantff  learned  of  theirandor'e  want  of  title,  is 
made  withm  a  reasonable  time  when  It  appean 
that  complainants  were  strangers,  and  oititens  of 
another  state,  and  that  vellow  fever  was  prevalent 
where  the  vendors  lived  during  the  time  between 
tiie  discorerr  and  the  ofter. 

4.  The  vendor's  mortgagee  Is  not  a  proper 
party  to  a  suit  to  reecind  a  oontraot  of  sale,  as  he 
la  not  concerned  in  the  transactions  between  the 
vendor  and  vendee;  the  land  being  always  sub- 
ject to  his  lOaim. 

Appeal  from  city  court  oi  Decatar;  W. 
H.  SiupaoN,  Ctaancdlor. 

BlU  In  equity  to  rescind  a  contract  of 
sale  of  land.  Defendants  demurred  for 
want  of  equity,  and  tor  ml^olnder  ol  par- 
ties. First  demurrer  was  snstalned,  cutd 
the  second  overmled. 

E.  W.  Goiibey,  for  appellant  Orendortf. 
R.  C.  BrickeJl,  lor  Decatur  Land  Go.  B.  A. 
McCIellan  and  W.  Q.  BatebeaoD,  for  ap- 
pellees. 

Clopton,  J.  It  Is  well  settled  that  a 
fraud  committed  on  a  vendee  In  the  sale  of 
land,  by  the  false  representations  of  the 
vendor.  uttectiuK  the  validity  and  suffi- 
ciency of  bis  title*  upon  which  the  voidee 
had  a  right  to  rely,  and  did  re\y,  and  was 
thereby  induced  to  enter  Into  thecontract, 
anthortses  Its  rescission  In  equity,  and  a 
return  ol  the  purchase  money  paid. 
Whether  the  representation  was  made 
with  or  without  Viowledge  of  Its  falsity 
is  immaterial.  In  either  event  the  Tendor 
is  bound  to  make  reparatlou  for  the  ln< 
]aiy.  Ncflther  does  the  fact  that  the  pap- 
chaser  has  accepted  a  eonveyance,  with  or 
without  covenants  of  warranty,  deprive 
him  of  his  right  to  nXM.  Bailey  v.  Jor- 
dan, 82  Ala.  60;  Greenlee  v.  Qalnes,  18  Ala. 
198;  Tonnge  v.Harri8,3  Ala.  108;  Rlmerv. 
Dugan.Sd  Miss.  477;  Dlggs  t.  Klrby,  40 
Ark.  420. 

The  bill  alleKes  "that  in  the  n^otlatton 
for.  and  in  the  sale  and  purchase  of,  the 
lots,  said  UrradoTfT  fraudulently  stated 
and  represented  to  them  [complaJnants] 
that  he  had  a  good  and  snmclent  title,  and 
a  right  to  malce  a  conveyance  thereof, 
subject  only  to  the  purchase  money  men- 
tioned, when  In  truth  and  in  fact  he  had 
neither  such  title  nor  right;  and  the  com- 
plainants, being  at  the  time  Ignorant  of 
thecondltioa  ol  such  title  and  right,  re- 
lied on,  and  were  deceived  by,  the  matters 
and  things  thus  stated  and  represented, 
and  were  thereby  Induced  to  enter  Into  such 
sale  and  purchase."  It  fnrther  avers 
that  the  vendors  of  OrendorfT  had  uo  title, 
and  that  the  title  was  In  one  Benjamin  F. 
Bean.  It  Is  Insisted  that  these  allegations 
of  the  bill  In  respect  to  the  title  are  merely 
averments  of  legal  conclusions,  and  that 
the  facts  showinff  a  want  of  title  In  the 
defendants,  and  paramount  title  in  Bean, 
should  hare  been  stated.  It  la  difficult  to 
see  how  the  facts  could  have  been  more 
directly  and  fnlly  averred.  The  averment 
that  the  d^endant  had  no  title  is  the  aver- 
ment of  a  naked  fact,  unattended  by  dr^ 


cnmstances,  and  that  the  title  Is  In  Bean 
Is  a  collecttve  Averment  ol  tbe  facts  essen- 
tial to  constitute  title  In  talm.  These  are 

subjects  of  proof. 

This  case  is  dlstlnsrulshablefrom  Railway 
Co.  V.  Witherow,  82  Ala.  100. 8  South.  Rep. 
2S,  clt»d  by  appellant's  counsel.  In  that 
case  the  complainant  derived  title  to  a  lot 
bounded  by  a  public  street  by  conveyance 
from  the  original  owner,  who  dedicated 
thA  streets  to  tbe  public,  and  claimed  tbe 
ultimate  fee  to  the  center  of  the  street. 
The  answer  denied  this  claim,  and  alleged 
that  the  fee  T«nained  In  tbe  original 
grantor.  On  the  principle  that  a  convey- 
ance to  a  lot  bounded  by  a  public  street, 
without  any  reservation,  passes  to  the 
grantee  tbe  f«e  to  its  centw,  it  was  held 
that  the  answer  contained  nothing  more 
than  the  dmlal  of  a  legal  conclusion  unsup- 
ported by  facts,  and  that  nothing  leas  than 
the  averment  of  an  express  reservation  of 
such  fee  in  the  deed  of  conveyance  made 
by  the  original  grantor,  or  Its  equival- 
ent, would  answer  to  rebut  the  legal  In- 
ference to  the  contrary.  This  case  would 
be  analogous  it  it  appeared  that  d^nd- 
aots  derived  title  from  Bean,  which  tor 
any  cause  bad  become  Invalid.  Then  the 
facts  rendering  the  conveyance  Invalid 
should  be  averred.  The  bill  avers  the  rep- 
resentation. Its  falsity,  complainants* 
Ignorance  of  the  state  of  the  title,  their 
reliance  on  tbe  representation,  and  that 
th^  were  thereby  induced  to  make  the 
purchase.  BlllseontalningaUegattons  less 
direct  and  explicit  have  been  held  to  be 
suffldent.  Bailey  v.  Jordan,  snpra.  B 
the  averments  be  proved  on  the  hearing, 
the  burden  of  proof  being  on  thecomplain- 
ants,  they  would  be  entitled  to  relief. 

It  is  also  Insisted  thatthe  bill  Is  defective 
In  falling  to  show  that  complainantB  have 
abandoned  or  restored  possession  of  the 
lots.  Thedoctrinesettledbyoardeclslonsis 
that  a  vendee  whohasbeendeCraaded,  and 
paid  part  of  the  purchase  money,  need  not 
restore  or  abandon  the  possession,  but 
may  retain  It  lor  his  reimbursement. 
Bailey  v  Jordan,  supra.  If,  however,  the 
bill  does  not  aver  fraud,  as  counsel  con. 
tend,  a  suffldent  answer  to  this  objection 
is  found  In  the  allegation  of  the  bill  that 
complainants  havenot  now,  nor  ever  had, 
poBsesslon  of  the  lots. 

The  right  to  rescission  may  be  lost  by 
failure  to  manifest  an  election  to  disaffirm 
the  contract  within  a  reasonable  time. 
What  constitutes  a  reasonable  time  must 
be  determined  from  the  circumstances  of 
the  case.  Foster  ▼.  Gressett,  30  Ala.  808. 
Undue  and  unneceftsary  delay  In  exercising 
the  power  of  resciSBion  la  regarded  as  evi- 
dence of  an  election  to  treat  the  sale  as 
valid,  but  Is  dependent  for  its  weight  upon 
existing  clrcnmstances.  According  to  the 
averments  of  the  bill,  the  complainants 
had  neither  notice  nor  knowledge  of  the 
vendor's  want  of  title  until  May  1, 1888, 
and  made  the  offer  to  reecind  November 
21.  ISS8.  Complainants  were  strangers, 
and  citizens  of  the  state  of  Georgia, and  in 
the  mean  time  yellow  fever  was  prevalent 
In  Decatur.  Under  these  clrcQmRtanceH, 
we  cannot  say  that  the  delay  was  suffi- 
cient to  amount  to  acquiescence  In  the 
sale. 
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It  appears  tbat  the  Decatnr  Land  Im- 
proTement  ft  Famaee  Company  held  a 
mortga^  on  thelots.glvenbyOrendornto 
secure  a  partottheparchase  moneydoe  by 
him  to  the  company,  from  whom  he  pur- 
chased tiie  lots.  In  the  contract  of  sale, 
oomplalnantB  assnmed  to  pay  the  mort- 
fCage.  It  Is  not  averred  that  the  company 
accepted  complainants  as  their  debtor  In 
Ueu  of  Orendortf.  The  company  was  In 
no  way  connected  with  the  transaction 
between  complainants  and  Orendorft,  and 
taas  no  Interest  In  the  result  of  the  suit,  or 
the  relief  songht  by  complainants.  If  the 
relief  be  granted,  the  rigrhts  of  the  com- 
pany under  the  mortgage  are  in  no  wise 
affected.  The  fact  that  complainants  par> 
chased  the  property  subject  to  tbe  raort- 
gage,  and  assnmed  with  Orendortf  to  pay 
the  same,  does  not  make  the  company  a 
necessary  or  proper  party  to  any  litiga- 
tion between  complalnante  and  Oreodortt 
arising  oat  of  thwr  contract,  with  which 
the  company  had  no  connection. 

The  decree  on  the  demnrrer  of  Orendorlt 
Is  affirmed,  and  reversed  as  to  the  demnr- 
rer of  the  Dmatnr  Land  ImproTsment  ft 
Furnace  Company. 

Mkuphu  ft  Chabucstoh  Bt.  Go.  T.  Assaw. 
(Aiprenw  Court  cf  AUOtama.  IDty  90^  1880.) 

FnwnuL  Imubibs— SHGmuB'i  Lwum 

PxnrrsD  Rclk»— Bttoxhcb. 
1.  Acta  Ala.  1886-67,  jk  100,  U  1,  3,  require 
looomotive  enflneers  to  be  licensed  where  ihey 
**operate  or  dnve  an  eiurine  on  the  main  line  or 
road-bed  of  any  railroad  In  this  state,"  and  not 
otherwise;  and  therefore,  in  a  ndt  1^  a  brake- 
man  aminst  a  railway  company  for  an  Injury 
eaosed  oy  the  alleged  negUgenoe  of  an  engineer 
who  had  no  license.  It  vaa  error  to  charge  that 
he  was  required  to  have  a  license,  and  that  the 
want  of  One  tended  to  show  the  company's  negll- 
genoe,  when  the  aixiident  occurred  in  a  frei^t- 
yard,ui  the  use  ofavard  engine,  and  the  engineer 
waa  omployed  <Hily  for  yanl  worlc 

5.  Under  Code  AJa.  1886,  |  8500,  which  pro- 
Tides  that  a  master  shall  not  be  liable  to  his 
aemnt  for  an  injury  caused  by  defeotive  ma- 
chinery unless  the  defect  arose  irom,  oar  was  not 
discoTCced  owing  to,  the  negligence  of  the  master, 
it  was  error  to  ohai^  generally  that,  in  the  ab- 
sence of  ooalrilrato^  negligeooe,  defendant  was 
UaUe  for  an  Injury  oansed  to  an  employe  by  a 
defaot  in  ttie  engine. 

8.  Whore^&lutil^  being  oharged  with  con- 
tributory nefrllgenoe  in  not  using  coupling  stickB, 
as  required  by  a  printed  rule  oi  the  company,  de- 
nied all  knowledge  of  such  a  rule.  It  was  compe- 
tent to  itttrodooe  the  rale  upon  that  subject,  oat 
not  the  entire  printed  rales  opon  all  subjects. 

4.  In  view  of  his  denial,  it  was  oompetant  to 
prove  that  plaintiff  had  frequently  seen  wur  em- 
IKloyes  use  the  coupling  sticks. 

6.  It  was  notcompetent  to  prove  that  tberules 
were  "frequently  referred  to"  by  the  employes 
generally  In  the  dlsobarge  of  theirvartoiu  dutiea. 

Appeal  from  city  eoort  of  Decatnr;  V. 
H.  8IMPBON,  Judge. 

This  action  was  brought  by  tbe  appellee 
against  the  appellant.  Tbe  facts,  as  they 
appear  from  tbe  bUI  of  exception,  are  suffi- 
ciently set  forth  In  the  opinion.  Upon  tbe 
plahitllf  denying  any  knowledge  of  the 
rules  of  the  company  requiring  all  coup- 
lings to  be  made  with  "coupling  sticks.'* 
the  defendant  offered  to  Introduce  in  evi- 
dence the  printed  rules  of  the  company, 
bat,  npon  obJecUon  by  the  pAalntlft,  the 


courtexcluded  all  of  the  rules,  saying  that 
only  the  rule  requiring  the  couplings  to 
be  made  with  the  sticks  could  be  intro- 
duced; and  the  defendant  duly  excepted. 
Upon  an  examination  of  the  plaintiff,  the 
defendant  asked  him  If  he  had  not  frfr- 
queutly  seen  persons  use  coupling  sticks 
when  they  were  coupling  the  cars.  The 
plaintiff  objected  to  this  question,  tfaecourt 
suatalued  the  objection,  and  tbe  defend- 
ant duly  excepted.  Upon  the  examination 
of  another  witness  for  the  plaintiff,  the  de- 
fendant asked  him :  "Arenotthemlesfra* 
qnently  r^erred  to  by  employes  In  the  dis- 
charge of  thdr  duties  In  and  about  run- 
ning engines  and  trains?"  The  plaintiff 
objected  to  this  question,  the  court  sus- 
tained the  objection,  and  the  drtendant 
thereupon  excepted. 

Among  other  things,  the  court  charged 
the  Jury,  In  his  general  charge,  as  follows: 
"At  the  time  the  plaintiff  was  lnjured»in 
DecMDber,  1887,  all  railroad  engineers 
were  required  to  have  a  licoise.  If  yon 
find  from  the  evidence  that  the  engineer 
Williams  did  not  have  a  license  at  that 
time,  and  was  running  tbe  engine  of  the 
defendant  without  a  license,  tbls  is  a  fact 
yon  may  look  to  in  determining  whether 
defendant  was  guilty  of  negligence. "  To 
this  part  fA  tlie  general  charge  of  the  court 
the  defendant  duly  excepted.  At  the  re- 
quest of  the  plaintiff,  the  court  gave  ^e 
following  charge:  "(3)  It  makes  no  differ^ 
ence,  geutleraen  of  the  Jury,  whether  the 
Injury  to  the  plaintiff  was  caused  by  a 
detect  In  defendant's  engine  or  by  HtB 
negllgraice  of  tbe  engineer.  Hit  occurred 
trom  eltner  canse,  or  from  both  eanses 
combined,  and  the  injury  waa  not  proxi- 
mately caused  by  the  n^tlgence  of  the 
plaintiff,  then  your  verdict  should  be  for 
the  plaintiff. "  Among  the  other  charges 
requested  by  the  defendant  was  the  fol- 
lowing: "If  the  Jury  believe  the  evidence 
they  must  find  for  the  defendant."  The 
court  refused  to  give  this  chuKe,  and  the 
defendant  duly  excepted  to  tiUs  refusal, 
and  also  to  the  giving  of  the  charge  re- 
quested by  the  plaintiff.  There  was  Judg- 
ment for  tbe  plaintiff,  and  the  defendant 
now  appeals,  and  assigns  the  various  ml- 
IngB  of  the  court  ns  error. 

Bumm,  Walker  A  SbefTey,  for  appelant. 
B.  W.  Godbeiy  and  Wert  A  Spe^tke,  for  ap- 
pellee. 

SoMRHViLLB,  J.  The  action  Is  one 
brought  by  an  employe  of  the  defendant 
railroad  company  to  recover  damages  for 
an  Injury  allef^d  to  have  resulted  from 
the  negligence  of  the  d^endant's  engineer 
In  operating  a  defective  engine,  the  Injury 
being  received  while  the  plaintiff  was  en- 
gaged in  coupling  a  ear  to  the  engine. 

1.  The  accident  happened  in  the  com- 
pany's depot  yard,  where  the  locomotire 
111  question  was  used  only  as  a  switch  en- 
pine,  and  where  tbe  engineer  In  charge  at 
the  time,  one  Williams,  was  employed  only 
in  this  capacity,  and  not  as  an  engineer 
on  the  main  line  of  the  road.  The  statute 
requires  locomotiveenglneers  to  be  licensed 
only  where  they  "  operate  or  drive  an  en- 
gine npon  the  main  line  or  road-befl  of 
any  railroad  In  this  state, "and  not  other- 
wise.  Acts  1886-87,  p.  100,  88  1.  3.  WUl- 
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lama,  therefore,  was  not  required  to  have 
a  license  for  the  business  of  runninff  a 
switch-englDe  In  the  depot  yard.  The 
court  tor  this  reaeon.  If  for  no  other,  erred 
In  Inetmctlng  the  \urj  that  the  law  did 
require  of  him  a  Ilcenee,  and  that  they 
would  be  anthoriied  to  conrtder  the  want 
of  It  aa  a  fact  tending  to  prove  n^llgeiice 
on  the  part  ol  the  defendant  company. 
The  evidence,  moreover,  Bfaowa  that  be 
did  obtain  a  Ilcenee  about  two  weeks  after 
the  accident  occurred,  preparatory  to 
operating  an  engine  on  the  main  Une  of 
the  road.  The  coort  erred  In  giving  the 
general  charge  bearing  on  this  point,  and 
also  In  refusing  to  give  the  third  eharge 
requested  by  the  defendant. 

3.  Where  an  action  Is  brought  bya  serv- 
ant or  employe  for  a  personal  Injury  re- 
ceived by  him  In  the  service  ol  the  master 
lor  employer,  the  relationship  of  the  pai^ 
ties  aa  master  and  servant  la  no  bar  to  a 
recovery,  among  other  specified  contin- 
gencies, ^  when  the  Injury  is  caused  by  rea- 
son of  any  defect  In  the  condition  of  the 
ways,  works,  machinery, or  plantconnect- 
ed  with  or  used  In  the  business  of  the  mas- 
ter or  employer."  Code  1886,  S  ^00,  anbd.l. 
But  It  la  expreWIy  declared  In  the  same 
section  of  the  Code  that  the  master  or  em- 
ployer Is  not  liable  under  the  foreKolng 
subdivision,  "unless  the  defect  therein 
mentioned  arose  from,  or  had  not  been 
discovered  or  remedied  owlns  to,  the  neg- 
ligence of  the  master  or  employer,  or  of 
some  i)erson  in  the  service  of  the  master 
or  employer,  and  Intrusted  by  him  with 
the  duty  of  seeing  that  the  ways,  works, 
machinery,  or  plant  were  in  proper  condi- 
tion." Code,  9  2690,  aubd.  6.  The  second 
charge  given  by  the  court  attho  request  of 
the  plaintiff  ImpfMed  a  liability  on  the  de- 
fendant If  the  alleged  defect  in  the  engine 
caused  the  injury,  without  regard  to  the 
limitation  that  nosuch  liability  shall  exist 
nnleaa  the  alleged  defect  arose  from  the  m  aa- 
tar*a  negligence,  or  had  not  been  discovered 
or  remedied  by  reason  of  such  negUgence, 
or  byreason  of  tbenc«l^nce  of  some  serv- 
ant charged  with  the  duty  of  seeing  that 
the  engine  was  In  proper  repair.  This 
charge  waa  clearly  erroneous. 

8.  The  point  In  the  case  upon  which 
most  stress  seems  to  be  laid  is  the  allured 
fact  of  the  plaintiff's  contributory  negli- 
gence. This  d^ense  la  made  out  it  the 
plaintiff,  by  his  want  of  ordinary  care,  was 
gnllty  of  any  conduct  which  substantially 
contributed  to  the  Injury  received.  The 
negligence  attributed  to  tfaeplaintiff  Is  the 
reckless  manner  of  his  undertaking  to 
couple  the  car  to  the  engine.  This  was 
done  while  standing  on  a  platform  at- 
tached  to  theenglne,the  plaintiff  attempt- 
Ing  to  handle  simultaneously  the  link  and 
pin  In  the  car,  and  also  the  link  on  the 
movlngenglne.  Experts  testified  that  this 
W8S  a  dangerous  experiment.  This  he  did 
without  the  aid  of  a  coupling  stick,  using 
only  his  naked  hands  for  the  purpose. 
The  rules  of  the  company  provide  that 
**coapllng  by  hand  la  strictly  prohibited ; 
sticks  must  be  used  to  guide  the  hand  or 
shackle;**  and  each  employe  "Is  required 
to  provide  himself  at  all  tdnieswltba  stick 
for  that  purpose."  It  was  competent  to. 
Introduce  In  evidence  any  rule  of  the  com- 


pany applicable  to  plalntltf'a  duties  at  the 
time  be  was  Injured,  but  not  the  entire 
body  of  the  company's  printed  rules  bear- 
ing on  matters  entirayroreign  to  the  Issue 
in  dispute,  and  -Uiecourt  soprupwly  mled. 

4.  TbeplalntUI  having  denied  any  knowl- 
edge ol  the  foregoing  rule  requiring  the 
use  of  the  coupling  stick,  It  was  competent 
for  the  drfendant  to  prove  that  plaintiff 
had  frequently  seen  persons  use  ruch  a 
stick  in  prosecuting  their  duties  in  making 
coupling  ol  cars,  bnt  be  could  not  prove 
the  mere  fact  that  the  mles  were  *tre- 
qnently  referred  to  "  by  the  employes  geo- 
erally  In  the  discharge  of  their  various 
duties.  The  Important  point  was  the 
knowledge  which  the  plaintiff,  not  other 
employes,  may  have  had,  or  was  culpable 
in  not  having,  as  to  this  partlcnlar  rule, 
or»  what  is  the  same  thing  In  effect,  the  or- 
dinary habit  of  prudent  persons  In  the  dis- 
charge of  their  duties  under  similar  cir- 
cumstances. 

6.  The  court  did  not  err  in  refusing  to 
give  the  general  affirmative  charge  re- 
quested by  the  dMendant,  as  there  waa 
some  alight  evidence  tending  to  prove  n^- 
llgenceon  the  part  of  the  defendant's  en- 
gineer, and  to  rebut  the  alleged  want  vt 
ordinary  care  on  the  part  of  the  plalntUL 
Ita  probative  forceand  relative prepmidei^ 
ance  was  a  question  for  the  ]utj. 

Reversed  and  remanded. 


Hazwkll  v.  Htatb. 
{Suprane  Court  qf  Alabama.  Afrll  80^  U90l) 

Just  nr  Cafitai.  Cabwb  MoBPHa-TlmwM 
Crrob — IifSAirrrr. 
1.  An  sot  of  Febraaiy  88,  188T,  estebUahed  s 
general  imr  system  for  tae  state.  That  of  Feb- 
roary  11,  1889,  "To  expedite  the  trial  of  capital 
oases  In  Jefferson  ootinty, "  provided  a  mode  f<r 
drawing  and  impaneling  speoUl  Jurors,  and  pre- 
scribed the  number  of  peremptoiy  obaUenges. 
Byan  act  of  Fetnniary28, 1889,  war  Mctionsoftbe 
general  act  of  1887  were  re-enacted  in  full,  m 
amended,  amoog  thnn,  aeotion  17,  oonttinlngs 
repealing  olanse  "of  all  laws  and  parta  of  Inn, 
genOTai  and  special,  In  conflict  vnth  thia  act;* 
bnt  no  change  was  made  in  that  olanae.  Hdd, 
that  the  Jefferson  conntr  act  Is  repealed  ao  far, 
only,  aa  its  inwislons  omifllct  with  the  fOnr  aeo- 
titms  as  amended. 

3.  Section  18  oi  the  general  act,  as  amended, 
providing  that  Inoapttal  eases  the  defendant  sliali 
have  ai,  and  the  state  14,  peremptory  challenges, 
ocmfiicts  with  and  repeals  section  8  of  the  Joier- 
Bon  coonty  act,  allowing  10  and  S,  respectlTely. 
The  other  sections  of  the  local  act  remain  In  focoe. 

8.  nis  provlaions  of  the  Jefferscm  comity  act 
In  regard  to  the  drawing  and  organinUcm  of  the 
third  ]ury  to  oompleta  the  wnlre  for  capital  oases 
dispenses  with  the  presence  of  the  defendant,  and, 
if  the  statute  were  silent.  It  would  not  be  naoaa- 
saiy. 

4.  The  dlsoha^  tar  oaose  xH  two  oC  tiw 
lurcnrsdrawn  forthe  speolal  veninhebtn  theosse 
Is  called  for  trial,  and  in  the  absence  of  the  de- 
fendant, and  also  of  one  who  had  been  drawn  for 
the  regolar  panel,  Is  impliedly  anthorind  by  the 
Jefferson  connty  act;  and,  if  not,  fbe  dlaehatga 
would  involve  no  reversible  enor. 

5.  A  defendant  in  a  capital  case  cannot  com- 
plain that  at  one  term  a  day  In  the  next  was  fixed 
for  his  trial,  nor  that  an  order  was  made  on  that 
day  that  the  cause  be  passed  to  a  later  one. 

6.  On  a  trial  for  murder,  In  whi<^  the  de- 
fendant has  offOTOd  testimony  that,  10  days  be- 
fore the  killing,  the  deoeasea  went  to  his  nom^ 
and  made  an  assault  on  his  wife,  the  admlasloa 
ot  evidence  that  a  certain  negro  "had  lived  on  a 
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put  of  the  40  aoTM  ooutitiifeiiig  the  defeiuUuit's 
bomestead"  1b  rerarslble  error;  the  appellate 
cotirt  belns  utable  to  "see  afflnnatlTely  that  It 
dta  not  inliiTe  the  delttidaiit,''  though  ft  im  "ut- 
terly vuwU  to  MO  thst  It  did  or  oonld"  hare 
dtme  BO. 

7.  The  harden  Is  on  the  acoased  to  establish 
Innnlty  by  a  preponderanoe  of  the  erldenoe ;  and 
a  reasonable  dotuit,  raised  bv  all  the  eridenee, 
will  not  anthoriae  an  aoiiaittaL 

8.  On  a  plea  of  not  gnilty  by  reason  of  insan- 
ity, it  Is  not  error  to  rerose  to  charge  that  before 
the  jury  can  conTict,  they  must  be  satisfied,  be- 
yond a  reasonable  doubt,  that  the  defendant  has 
not  established  his  plea  of  imaaltgr  bj  m  j/ro- 
ponderanoe  of  the  erldenoe. 

9.  On  tri^  (tf  of  not  giill^.  and  not 
-Atj  by  reasoiof  iiiMBltj,  under  Aula  Ala.  U88- 

p.  742,  providing  for  committing  to  an  asylum 
those  acquitted  on  the  latter  plea  (»  murder,  and 
other  high  crimes,  an  instruction  tending  to  au- 
thorlxe  a  general  verdict  of  not  gnllly,  cm  a  oon- 
Dlnsion  based  on  insanity,  i>  nusleamng,  and  la 
properly  refused. 

Appeal  from  criminal  conrt,  Jeflerson 
county;  S.  £.  Gbbbhb,  Judge. 

Indletmwt  for  murder.  Pleas,  not 
gnllty,  and  not  gailty  by  reason  of  insan- 
ity. The  defendant  offered  evidence  tend- 
ing to  ehowtbat  10  days  before  the  kill- 
ing, at  Ills  home,  in  a  secluded  place  on 
the  mountiiln-eide,  a  criminal  assault  was 
made  on  lils  wife  by  the  deceased. 

Tlic  defendant  requested  the  following 
charges,  and  duly  eicepted  to  the  refusal 
of  each:  **(l)  If  the  jury  beUeve  from  the 
cvldeuco  that  the  defendant,  at  the  time 
wlien  the  fatal  shots  were  alleged  to  have 
been  fli-ed.  was  so  far  affected  In  his  mind 
and  memory  that  he  was  not  able  to  dis- 
tinguish right  from  wrong,  and  had  not 
knowleige  and  underatanding  of  the  char- 
acter and  consequences  at  his  act,  and 
power  of  will  to  abstain  from  it,  then  he 
was  not  a  legally  responsible  being,  and 
the  Jury  should  find  him  not  guilty.  (3) 
In  order  to  sustain  the  defmse  of  Insanity, 
It  is  not  necessary  that  the  insanity  of  the 
accused  be  established  by  a  preponderance 
<jl  evidence.  If,  on  the  whole  evidaace. 
the  Jury  entertain  a  teasonable  doubt  as 
to  the  sanl^  of  the  accused,  they  must  ac- 
quit him.  (8)  While  the  law  presumes 
every  man  to  be  sane,  and  responsible  tor 
ills  acts,  until  the  contrary  appears  from 
ttie  evidence,  still.  If  there  Is  evidence  in 
the  case  tending  to  rebut  this  presump- 
tion, BufHclent  to  raise  a  reasonable  doubt 
apon  the  Issue  of  suiity,  then  the  burden 
ci  proof  Is  on  the  stats  to  show  by  the 
evldaice,  beyond  a  reasonable  doubt,  that 
the  defmduit  was  sane  at  the  time  the  al- 
l^ped  oBSnsewas  committed.  (4)  To  war- 
rant a  conviction  in  this  case.  It  Is  Incum- 
bent on  the  state  to  establish  by  evidence, 
to  the  satisfaction  of  the  Jury,  beyond  a 
reasonable  doubt,  the  existence  of  every 
element  necessary  to  constltnte  the  crime 
charged ;  and  If  the  Jury,  after  a  earsful 
and  Impartial  examination  of  all  the  evi- 
dence in  the  case  bearing  on  the  question 
of  sanity  or  Insanity,  entertain  any  rea- 
vonable  doubt  of  the  defendant's  sanity 
at  tne  time  of  the  alleged  offense,  they 
should  give  htm  the  beneBt  of  that  doubt, 
and  acquit  him.  (R)  Before  the  Jury  can 
convict  the  defendant  in  this  case,  tb^ 
must  be  satisfied  beyond  a  reasonable 
doubt,  and  to  a  moral  cntalnty.  that  he 


committed  the  act,  and  that  he  has  not  es- 
tablished Ills  plea  of  Insanity  by  a  prepon- 
derance of  tbe  evidence.  (6)  A  probability 
that  the  defendant  was  Insane  at  the  time 
of  firing  said  shots,  or  was  unable  to  dia- 
tlngulsn  between  right  and  wrong  as  to 
tbe  act  be  was  committing,  or  bad  not  the 
will  power  to  control  bim,  then  the  Jury 
must  find  him  not  guilty.  (7)  A  probabU- 
ityof  the  defendant's  Inoocoioe  Isajost 
ground  for  a  reasonable  doubt,  and  ther^ 
fore  for  his  acquittal. " 

W.  J.  CaJialan  and  Cb&rles  G.  Brown,  tor 
appellant.  W.  lu  M&rtln,  Atty.  Gen.,  lor 
the  State. 

McGlellxn,  J.  1.  The  act  of  Febmarj- 
28, 1887,  "  To  more  effectually  secure  com- 
petent and  well-qualified  Jurors  In  the  sev- 
eral counties  in  this  state,  "undertook  to 
establish  a  general  Jury  system  through- 
out the  state,  and  was  made  to  apply  to 
all  the  counties  of  the  state,  with  a  pro- 
viso excepting  from  Ito  operation  certain 
named  counties,  among  which  were  Clay 
and  Marengo.  Jefferson  was  not  one  of 
the  excepted  counties.  The  seventeenth 
section  of  the  act  is  in  the  following  lan- 
guage: "Beit  furtherenacted, that  section 
4732  of  the  Code  of  Alabama,  and  all  other 
laws  and  parts  of  laws,  general  and  spe- 
cial, conflicting  with  the  provisions  of  this 
act,  be, and  the  same  we  hereby, repealed; 
but  all  laws  now  In  force  In  relation  to 
Jurors,  their  drawing,  selecting,  or  qualifi- 
cation, not  in  conflict  with  this  act,  are  ' 
hereby  continued  in  full  force  and  effect. 
But  the  provisions  of  this  act  shall  not 
apply  to  the  counties  of  Henry,  Mobile, 
Dallas,  Talladega,  Clay,  Marengo,  Chero- 
kee, Etowah,  St.  Clair,  Coffee,  Date,  Gene- 
va, Mcushall,  uid  Montgomery." 

2.  The  legislature,  at  Its  next  session, 
passed  an  act  "To  expedite  the  trial  of 
capital  cases  In  Jefferson  county,"  which 
was  approved  February  H,  1880.  This  act 
provided  a  mode  for  the  drawing,  sum- 
moning, and  Impaneling  special  Jurors  for 
the  trial  of  capital  cases,  differing  in  sev- 
eral respects  from  tbe  mode  prescribed  In 
the  general  law  referred  to,  prescribed  tbe 
nnoaber  iA  peremptory  challenges  to  be  al- 
lowed the  state  and  defendant,  respective* 
ly,  and  repealed  "^sll  laws,  general  and 
special,  in  conflict  with"  Its  provisions, 
and  expressly  continued  In  full  force  and 
effect  aU  laws,  general  and  special,  not  in 
conflict.  Acts  1888-89,  p.  824.  The  effect 
of  this  statute  was,  of  course,  to  repeal  all 
the  provisions  of  the  act  of  1887  which 
were  in  conflict  with  it,  so  far  as  Jefferson 
county  was  affected  thereby. 

8.  At  the  same  session  (1888-89)  of  the 
general  assembly,  It  was  considered  that 
the  act  of  1887  was  detective,  and  needed 
amendment  in  Its  8d,  6th,  13th,  and  17tb 
sections ;  and  on  February  28, 1889,  an  act 
**To  amend  sections  8, 6, 13.  and  17  <rf  an 
act  entitled  *An  act  to  more  effectually  se- 
cure competent  and  well-qualifled  Jurors 
in  the  several  counties  of  this  state,* "  was 
passed.  The  changes  made  by  the  amend- 
atory act  are  the  following :  Section  8  of 
tbe  original  act  required  that  Jurors  should 
be  selected  from  tbe  male  residents,  etc., 
**who  are  householders  or  freeholders, 
etc.  The  amndmeot  eliminates  tbe  words 
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quoted,  and  allows  the  selection  to  be 
made  without  reference  to  householders  or 
freeholders.  Section  6  of  the  original  act, 
among  other  things,  provided  that  the 
president  of  the  board  of  Jurycommtsslon- 
ers  staoold  keep  the  to  the  Jury-box; 
and  the  amendment  requires  that  the  kay 
should  be  deposited  with  the  conn  ty  treas- 
urer, and  made  certain  verbal  changes  to 
accommodate  this  sabstanttve  amend- 
ment, and  harmnnlEe  the  section.  Section 
13  of  the  original  act,  while  undertaking 
to  deal  generally  with  the  subject  of  per- 
emptory challenges,  tailed  entirely  to  pro- 
vide the  number  ol  sach  ehnllengGs  which 
Bhonld  be  allowed  In  capital  cases ;  and 
there  was  no  provision  on  this  point  In 
the  act.  The  amendment  merely  supplies 
that  omission,  and  prescribes  that  the  de- 
fendant In  a  capital  case  shall  have^, 
and  the  state  14,  peremptory  challengee. 
In  effecting  each  of  these  aeveral  amend- 
ments, the  sections  to  wbteb  tta^  pertain 
were  re-enacted,  and  pnbUshed  In  fnll, 
agreeably  to  constlttitlonal  requirements ; 
and  this  course  was  pursued,  also,  In  re- 
spect to  the  amendment  made  to  section 
17  of  the  original  act,  which  we  have  set 
oat  In  full  above.  The  sole  change  made 
In  that  section,  aside  from  the  mere  verbal 
one  Incident  to  giving  the  section  of  the 
Code  therdn  referred  to  the  nnmber  It 
bears  tn  the  Code  of  1886,  was  effected  by 
omitting  theconnliee  of  Clay  and  Maren- 
go from  among  those  excepted  from  the 
operation  of  the  act,  and  thus  bringing 
them  within  the  statute.  But  In  reaching 
this  result  the  whole  of  section  17  was  re* 
macted,  induding  its  repeal  of  all  conflict- 
ing laws.  **  gmeral  and  special. " 

i.  The  special  act  ol  February  11, 1889, 
was,  as  we  have  seen.  In  conflict  with  the 
act  of  1R87  in  several  particulars,  and  In  so 
far  repealed  the  latter  as  to  Jefferson  coun- 
ty The  amendatory  act  of  February  28, 
1R89,  Is  in  conflict  with  the  special  act 
passed  at  an  earlier  day  of  the  same  ses- 
sion In  the  one  particular  as  to  the  num- 
bw  ol  peremptory  challenges  to  be  al- 
lowed; the  former  allowing,  as  we  have 
seen.  21  to  the  defendunt  and  14  to  the 
state,  and  the  latter  only  allowing  the  de- 
fendant 10  and  the  state  6.  IF  section  3  of 
the  amendatory  act,  Which,  with  the  ex- 
ceptions noted,  is  a  reproduction  and  re- 
enactment  ol  l^e  repealing  section  of  the 
original  act,  Is  to  rec^ve  a  literal  con- 
■trnctton  and  enforcement.  Its  effect  must 
be  cither  to  repeal  the  special  act  la  totOt 
or  to  repeal  It  in  so  far  as  there  Is  a  repug- 
nancy, the  one  to  the  other.  If  the  latter 
result  lb  to  follow,  only  that  section  of 
the  special  act  which  prescribes  the  num- 
ber of  peremptory  challenges  In  capital 
cases  wlU  be  stricken  down,  and  the  vari- 
ous  other  provisions  of  the  act,  as  to  set- 
ting such  cases  for  trial,  and  the  drawing, 
summoning,  and  organizing  special  jurors 
and  juries,  etc.,  will  he  allowed  to  stand, 

Erovlded  these  provisions  are  capable  of 
eing executed  without  the  repealed  sec- 
tion. Assuming  for  the  moment  that  all 
other  provisions  of  the  special  act  are  sus- 
ceptible ol  operation  and  effect  Is  the  ab- 
sence of  that  section,  which  Is  In  conflict 
with  the  amendatory  general  statute,  the 
first  Inquiry  is  whether  the  repealing 


clause  of  the  latter  act  refers  to  statntes 
Inconsistent  with  Itself  only,  or  to  stat- 
utes in  conflict  with  the  original  act  of  1887 
as  amended  by  it;  for,  If  the  latter  Is  the 
meaning  we  are  to  g^ve  to  the  rq;>ealiDg 
danse,  it  la  vary  evident  that  no  part  of 
the  tipedal  act  can  Bt^,nd,  since  all  of  Its 
provisions  are,  to  a  greater  or  less  extent. 
Inconsistent  with  the  act  of  1887.  We  do 
not,  however,  understand  this  to  be  the 
rule.  The  act  of  1887,  being  repealed  as  to 
Jefferson  county  by,  cmd  so  far  as  in  con- 
flict with,  the  special  act,  the  amendment 
of  some  of  Its  sections  did  not  hare  the 
^Itet  to  revive  it  as  applicable  to  that 
county,  except  In  those  parts  ol  It  wbleb 
were  so  amended  and  re-enacted.  The  fact 
that  a  repealed  statute  Is  referred  to  in  a 
subsequent  one,  the  reference  not  being  in- 
tended as  a  re-enactment,  will  not  give  It 
vitality;  and  "even  where  the  later  act 
attempts  to  amend  an  earlier  one,  previ- 
ously repealed  by  implication,  the  copying 
of  parts  of  the  earlier  act  into  the  amend- 
ment was  held  not  to  re-enact  it. "  Bnd. 
Interp.  St.  S  872;  Stlngle  v.  Nevel,  0  Or.  62. 
Moreover,  the  constitutional  requirement 
that  "no  law  shall  be  revived,  amended, 
or  the  provisions  thereof  extraded  or  con- 
ferred, by  reference  to  Its  title  only,  bot 
so  mach  thaeol  as  Is  revived,  amended, 
extended,  or  conferred  shall  be  ra^iiacted 
and  published  at  length,"  In  our  opinion, 
very  clearly  forbids  that  any  part  of  the 
law  of  1887  which  had  been  reimaled  by  the 
act  of  February  11,  so  far  as  Jefforsoa 
county  Is  concerned,  should  be  again 
brought  into  force  in  that  terAtoiy.  re- 
vived In  and  extended  to  that  county, 
without  the  re-enactment  and  pnbUcatlcm 
at  length  of  sach  parts  or  sections  of  tb» 
original  law.  Rogers  v.  Torbnt,  68  Ala. 
523 ;  Stewart  v.  County  Com'rs,  82  Ala.  20S, 
2  South.  Rep.  270;  Judson  v.  City  of  Besaa- 
mer,  87  Ala.  240,  6  Sonth.  Rep.  267.  Onr 
conclnsion,  thwefore,  is  that  boldi  the  flnct 
and  the  extent  of  the  conflict  betwerai  the 
special  act  and  that  of  Febmaiy  38, 1880, 
is  to  be  determined  by  a  reierence  to  tbosa 
acts  alone,  wholly  disconnected  with  tbe 
act  of  1887,  as  It  was  originally  or  as  amend- 
ed. It  seems  clear,  too.  that,  giving  to  the 
repeallngctanse  of  the  amendatory  act  tbe 
roost  sweeping  effect  demanded  bylta  very 
letter,  it  cannot  tw  construed  to  repeal 
any,  or  any  part  ol  any,  law  not  In  ecm- 
fllct  with  that  act.  It  provides  for  tbe  re- 
peal of  "all  laws  and  parts  of  laws'* 
conflicting  with  Its  terms.  This  refer- 
ence  to  parts  of  laws,  taken  In  con- 
nection with  the  further  provision  that 
all  laws  not  In  conflict  shall  continue  iik 
full  force  and  effect,  can  mean  nothing  else 
than  that  such  parts  only  of  any  statute 
are  repealed,  and  those  parte  not  in  con- 
flict shall  be  nnatfected;  and  this  we  an- 
derstaud  to  be  the  rule  whenever  the  pur- 
pose or  the  effect  of  repeal  Is  to  destroy 
conflicting  enactiAents,  even  where  no  ref- 
erence Is  made  to  "parts  of  laws. "  Aber- 
nathy  r.  State,  78  Ala.  411.  Of  course.  If 
the  Kection  repealed  leaves  tbe  statute  so 
emasculated  as  that  It  cannot  be  execot- 
ed,  the  whole  law  falls,  and  its  former 
fleld  of  operation  would  be  covered  by  the 
general  law.  We  see  no  reason.  bowever» 
why  tbe  special  law  nnder  coiulderatloa 
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mf^  not  stand,  and  be  fully  ezAcoted.  as 
to  aU  of  Its  remalnlns  proTlslonB,  wlthont 
the  Bectton  proTlding  for  tbe  peremptory 
eballenges,  which  to  In  conflict  with  the 
ameDdatory  act.  It  to  very  true  that, 
with  the  limited  nnmber  of  special  Jnrors 
provided  for  In  tbe  special  act,  the  allow- 
ance of  tbe  greater  number  of  peremptory 
chaJlmges  wtaleh  to  provided  tor  In  the 
general  law  woald  freiqaently  result  In  ex- 
hausting tbe  resiro  before  a  Jury  to  ob- 
tained. Bat  this  resalt  mifrfat,  and  fre- 
quently does,  happen  under  the  general 
law,  and.  Indeed,  will  happen  In  every  case 
under  tbe  general  law  where  tbe  mlnimnm 
number  of  special  Jurors  are  ordered,  and 
both  the  state  and  defendant  wfaaust  tbelr 
peremptoiy  chnllraiKee.  So  that  this  ob- 
jection Is  one  of  degree,  rather  than  of 
kind,  and  raises  a  question  of  convenience, 
rather  than  authority;  and  when  such  de- 
ficiency occurs,  whether  under  tbe  special 
or  general  law,  the  power  of  the  court  to 
ample,  cuid  the  same  in  either  case,  to  sum- 
moo  a  sufficient  additional  number  of  spe- 
cial Jurors  for  the  trial  of  any  case.  If, 
therefore,  the  special  law  Is  affected  at  all 
by  tbe  repealing  clause  of  the  act  of  Feb- 
ruary 28, 1889,  it  to  only  to  the  extent  of 
expunging  section  8  of  the  former,  and  au- 
thorlifng,  instead  of  the  number  ol  chal- 
lengee  preHcrlbed  by  It,  the  larger  number 
prescribed  by  section  2  of  tbe  later  act. 

5.  No  question  was  made  In  the  present 
case  as  to  the  number  of  peremptory  chal- 
lenges the  parties,  or  either  of  them,  were 
entitled  to.  Hence,  having  determined 
that  DO  part  of  the  special  law,  unless  It 
he  section  8.  was  repealed  by  the  subse- 
quent act  at  the  same  session,  the  exigen- 
cies <rf  tbto  case  do  not  require  that  we 
should  go  farther,  and  deelde  whether 
that  section  was  repealed.  Tet  It  to,  per- 
haps, better  that  we  should  pass  upon 
that  question.  In  view  of  Its  importance  In 
tbe  administration  of  the  criminal  laws  In 
Jefferson  coonty.  and  the  probability  of 
its  recurrence  in  thiB  court,  it  not  settled 
now.  Its  solution  would  Involve  no  dlffl- 
coilgr,  of  course.  If  the  repeal  relied  on  was 
oue  by  Implication.  Such  repeals,  even 
where  both  statutes  are  general,  are  re- 
garded with  great  disfavor  in  the  law,  and 
are  not  allowed  except  in  cases  of  Irrecon- 
cilable conflict.  End.  Interp.  §  210;  8 
Brick.  Dig.  p.  760,  §§47,  48.  And  in  no  case 
will  a  repeal  of  a  special  act  be  implied 
from  an  inconsistent  general  law,  even 
though  the  latter  expressly  repeal  all  con- 
travening statutes.  Faust  V.  HuntsvlUe, 
8S  Ala.  279,  8  South.  Rep.  771.  This  doc- 
trhie  was  thus  forcibly  stated  by  Black, 
C.  J.,  in  a  case  which,  like  the  present  one, 
luTolved  a  statute  affecting  a  county,  and 
a  later,  inconsistent  enactment  applying 
to  the  state:  "It  seems  to  be  welt  settled 
tiiat  a  general  statute,  without  negative 
words,  cannot  repeal  a  previous  statute, 
vhich  is  particular,  even  though  the  pro- 
^slons  of  one  be  different  from  the  otlier. 
*  *  *  It  Is  against  reason  to  suppose 
that  the  legislature.  In  framing  a  general 
system  for  the  state,  Intended  to  repeal  a 
special  act  which  the  local  circumstances 
ol  one  county  had  made  necessary." 
Brown  v.  County  Com're,  21  Pa.  St.  37. 
And  the  presumption,  as  between  general 


laws,  as  well  as  tba  rale  where  a  general 
and  special  law  conflict,  against  repeal  by 
implication,  are  strengthened  where,  as  In 
this  case,  both  acts  are  passed  at  the  same 
session.  McFarland  v.  Bank,  4  Ark.  410, 
417;  Ottawav.LaSalIeCo..l2I11.839.  But 
in  the  case  at  bar  the  repeal  insisted  on  to 
notonebylmpUcatloamerely.  Onthecon- 
trary ,  there  to  an  expressed  repeal  ol  all  laws 
and  parts  of  laws,  general  and  special,  In 
conflict  with  the  amendatory  act.  A  part 
of  the  special  act  to  so  in  conflict.  We  are 
reasonably,  sa  ttofled  that  tbe  legislature  did 
not,  in  fact.  Intend  to  repeal  thespecialact, 
or  any  part  of  it;  butwe  reach  tbls  conclu- 
sion aside  from,  and  even  In  spite  of,  any 
azpresslons  the  law-makers  have  need.  It 
to  not  reasonable  to  suppose  that  they  in- 
tended the  amendatory  act,  which  bad 
abundant  field  for  aperatlon  outside  ol 
Jefferson  county,  to  repeal  a  special  act 
which  they  had  Just  passed  for  Chat  coun- 
ty. It  seems  clear,  too,  that  the  re-enact- 
ment of  the  repealing  clause  of  the  original 
act  was  only  for  the  purpose  of  st^klns 
the  countlea  of  Clay  and  Hareogo  out  m 
the  proviso  -thereto,  since  that  was  the 
only  change  made  In  Its  phraseology;  and 
it  might  well  have  been  supposed,  In  view 
of  constitutional  requirements,  that,  to 
accomplish  this  purpose,  it  was  necessary 
to  set  out  the  whole  section.  But  how- 
ever clear  we  may  be  as  to  the  actual  In- 
tent of  the  legislature,  dissociated  from 
the  language  employed,  the  fact  remains 
that  that  language  evinces  an  entlrdiy 
different  Intent;  and,  however  well  as- 
sured we  maybe  that  Its  use  was  Inadvert- 
ent, we  must  be  guided  by  it.  Tbe  office 
of  construction  to  to  ascertain  what  the 
language  of  an  act  means,  and  not  what 
thelMislaturemM-havelntoided.  "lodex 
aalmf  aormo."  The  court  knows  nothbis 
of  the  Intention  ol  an  act,  except  from  the 
words  in  which  it  Is  expressed,  applied'  to 
the  facts  existing  at  the  time ;  the  mean- 
ing of  the  law  being  the  la  w  itself.  Edrlcb 's 
Case,  5  Coke.  118;  Logan  v.  Conrtown,  18 
Beav.  22;  K^ser  v.  Association,  89  Pa.  St. 
137.  While  there  are  drcnmstauces  nndw 
which  the  meaning  of  words  will  be  en- 
larged or  restrained,  or  even  entirely  disre- 
garded, wheretbe  intent  of  the  legislature, 
as  gathered  from  the  whole  act.  and  other 
acts  /n  part  materia,  render  It  necessary,  it 
would  require  a  stronger  case  than  Is  In- 
volved here  before  we  could  feel  author- 
ised, when  the  legislature.  In  terms,  re- 
pealed all  special,  or  parts  of  special,  laws 
in  conflict,  etc.,  to  say  that  they  mean 
nothing  by  the  very  plain  language  th^ 
employed ;  and  this  though  we  might  be 
morally  certain,  aside  from  the  words, 
that  tbe  particular  result  was  never,  io 
fact,  present  In  their  minds.  Of  such  case, 
we  adopt  the  language  of  Lord  Camp- 
bell :  "  I  really  cannot  doubt, "  says  his 
lordship,  "  what  the  intention  of  the  l^ls- 
laturewas;  butthatlntentlonhasnotbeen 
carried  Into  effect  by  the  languageused.  «It 
is  far  better  that  we  should  abide  by  the 
words  of  a  statute  than  seek  to  reform  it 
according  to  the  supposed  intention." 
Coe  V.  Lawrence,  1  El.  &  Bl.  516.  Our 
conclusion  Is  that  the  amendatory  act  re- 
pealed section  8  of  tbe  special  act,  which 
prescribes  the  number  of  peremptory  chaU 
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hmgea  to  be  allowed  In  capital  cases,  and 
leaves  all  other  provisions  of  the  act  of 
February  11, 1889,  In  tall  roiw.  We  have 
considered  these  queetlonB  more  exhaust- 
ively, perhaps,  than  was  necessary,  bat 
feel  Jnstifled  in  so  dolnff  by  th^r  impor- 
tance In  this  and  many  other  cases  arising 
in  the  coDntyotJeDerson.and  alsobeeanso 
the  able  arguments  on  both  sides  mwited 
a  foil  response  on  oar  part. 

6.  Considering  this  case  under  the  spe- 
cial act,  (section  8  thereof,  only,  being 
eliminated.)  we  find  no  error  iji  the  action 
of  the  trial  coartln  overrullnR  defendant's 
motion  In  arrest  of  Judgment,  or  In  its  ntl- 
Ings  on  these  same  points,  or  some  of 
them,  as  shown  in  the  bill  of  exceptions. 
The  contention  of  appellant  that  a  time 
was  fixed  for  the  trial  In  bis  absence  la  not 
supported  by  the  record.  It  affirmatively 
appears  that  he  was  present  on  September 
6, 1889,  when  an  order  was  made  setting 
the  26tfa  6ay  of  the  ensuing  month  for  his 
trial,  and  uat  on  tiie  day  last  named,  the 
prisoner  again  being  present,  the  cause 
was  formally,  by  an  order  of  court, 
"passed  until  Monday,  the  2d  day  of  De- 
cember, 1S89."  We  know  of  no  legal  ob- 
jection to  the  right  and  power  of  a  court 
to  determine,  so  tar  as  it  may  see  proper, 
the  order  of  business  at  an  ensnlng  term ; 
and  certainly  the  defendant  could  not  have 
been  put  at  a  disadvantage  by  reason  of 
the  fact  that  at  the  September  term  of  the 
criminal  rourt  a  day  was  fixed  in  the  next 
terra  for  bis  trial.  It  would  seem,  on  the 
contrary,  that  it  was  In  his  Interest,  and 
to  bis  benefit,  tlmt  he  should  be  apprised 
of  the  time  of  his  trial  so  long  in  advance 
of  the  day  set,  and  thns  have  his  oppor- 
tunities to  prepare  for  thB  trial  enlai^ed. 
The  day  of  trial  being,  as  we  think,  r^u- 
larly  and  properly  set,  the  order  of  Octo- 
ber 25th,  that  the  cause  be  passed  to  De- 
cember 2d  following,  can  be  reasonably 
held  to  mean  nothing  other  than  that  the 
trial  should  be  deferred  to,  and  bad  on, 
the  day  last  named,  and  was  an  order  set- 
ting  that  day  for  the  trial.  Martin  v. 
State,  77  Ala.  1. 

7.  The  special  act  dlBpensee  with  the 
presence  of  the  defendant  both  at  the 
drawing  and  oi^anizatioa  of  the  third 
Jnry  to  complete  the  venire  for  a  capital 
case.  We  suppose  the  objection  taken  to 
the  action  of  the  coart  with  respect  to 
this  matter  in  defendant's  absence  pro- 
ceeds on  the  assumption  that  the  special 
law  was  not  of  force.  Any  way,  the  ob- 
jection Is  untenable.  Abstractly  consid- 
ered, the  defendant  has  no  more  right  to 
be  present  at  the  drawing  and  organisa- 
tion of  these  special  Jurora  than  when  the 
regular  Jurors  lor  the  week  of  his  trial  are 
drawn  and  organised ;  and  his  absence  in 
neither  case  can  prejudice  him,  since,  if 
present,  he  could  interpose  no  objection  to 
the  proceeding.  All  his  constitutional 
rights  with  respect  to  these  Jurors  he  is 
afforded  an  opportunity  to  assert  when 
bis  case  comes  on  for  trial.  These  consid- 
erations, in  connection  with  the  fact  that 
the  special  law  was  of  force,  and  applied 
to  all  these  proceedings,  serve  to  deter- 
mine all  the  grounds  of  the  motion  in  ar 
rest  <a  Judgment  against  the  d^endant, 
nc^t  those  which  bring  in  question  the 


court's  action  In  discharging  two  of  the 
persons  drawn  for  the  special  reain  befori' 
defendant's  cause  was  called  for  trial,  and 
also  one  who  bad  been  drawn  and  som- 
moned  for  the  regular  Jaties  of  the  week. 
The  act,  we  think,  impliedly  aathorlsetl 
the  dischatge  of  such  persons,  under  the 
circumstances  shown;  and.  If  it  does  not, 
It  appears  to  be  well  settled  that  the  dis- 
charge Involvesuo  reversible  error.  Farias 
V.  State,  86  Ala.  1, 4  South.  Rep.  079. 

8.  The  fact  that  a  cwtain  negro  "had 
lived  on  a  part  trf  the  forty  acres  consti- 
tuting the  homestead  otthedefendant  and 
wife,  manileBtly,  had  no  bearing  what- 
ever on  any  inquiry  disclosed  In  this  rec- 
ord. It  was,  confessedly,  wholly  Irrele- 
vant. Evidence  ofthefact  was  objected  to. 
The  objection  was  overruled,  and  an  ex- 
ception duty  reserved.  After  this,  the 
same  witness,  in  answer  to  another  ques- 
tion* stated  that  the  homsBtead  tract  re- 
ferred to  was  mineral  land.  Thereupon* 
as  we  read  the  blU  of  exceptions,  the  de- 
fendant moved  to  exclude  both  this  and 
the  answer  as  to  occupation  by  the  negro; 
and  this  motion  was  overruled  "upon  tbii 
statem^t  of  the  state*  s  solicitor  that  he 
would  connect  with  other  evidence  which 
would  make  it  competent,"  Our  opinion 
Is  that  the  evidence  as  to  the  land  eon  tals- 
ing  minerals  was  relevant  and  competeut 
as  tending  to  account  for  the  presence  of 
the  deceased  at  defendant's  house  for  a 
legitimate  purpose;  It  having  been  shown 
that  he  **  was  looking  after  mineral  lands" 
for  the  SloHS  Steel  &  Iron  Company.  The 
motion  being  directed  both  against  this 
testimony,  which  was  l^al*  cuad  that 
about  thereaidenceoftbenegrn,  which  was 
Illegal,  was  not  well  laid ;  and  the  d^end- 
ant  could  not,  under  It,  have  the  beneflt  of 
his  ohjectloa  and  exception  made  and  re- 
served, separately  and  independently,  to 
the  testimony  that  a  negro  bad  Uved  on 
the  land.  And  this  objection  was  not  ob- 
viated by  the  eoltcltor's  undertaking  to 
connect  It  wiUi  other  evidence  In  a  way  to 
make  it  relevant.  That  nndwtaktng,  afl 
we  have  seen,  did  not  apply  to  this  evi- 
dence alone,  and  arose  after  the  defendant 
had  fully  taken  and  periected  bis  separate 
exception.  It  follows  that  the  position 
assumed  In  argument,  that  Itwastheduty 
of  the  defendant,  the  solicitor  bavingfalled 
to  connect  this  evidence,  to  call  theeonrt^a 
attention  to  the  tact,  and  again  move 
to  exclude  It,  Is  not  tenable,  even  conced- 
ing this  Is  necessary  to  pat  the  court 
In  error  in  respect  to  evidence  admitted  on 
an  undertaking  of  this  kind,  which  we  do 
not  decide;  and  this  action  of  the  coort, 
upon  which  the  first  exception  was  based, 
is  to  be  considered  wholly  aside  from  the 
subsequent  statement  of  the  solicitor,  in- 
volving this  and  other  evidence.  So  con- 
sidered, we  have  the  case  of  the  admission, 
against  objection,  of  palpably  Irrdevant 
testimony.  It  may  be—Indeed,  it  Is  highlj 
probable — that  this  evidence  did  not  prej- 
udice the  defendant.  Nay,  farther,  we  are 
utterly  unable  to  see  that  it  did  or  could 
have  worked  htm  injury.  But,  on  the 
other  hand,  we  cannot  affirmatively  see 
that  it  did  not  injure  blm ;  and  we  do  not 
feel  that  safety  and  certainty  which  the 
rale*  evoi  In  cIvU  casai*  requires  to  r^ut 
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■the  presumption  of  Injury  from  error,  that 
no  harm  was  done,  wblch  would  warrant 
lis  la  holding  this  error  to  have  been  with- 
out prejudice.  1  Brick.  Dig.  p.  78U,  S  106. 
And  while  my  own  opinion  is  that,  In 

Erlnclple,  the  rule  should  be  the  same  In 
oth  elTll  and  criminal  cases,  yet  It 
cannot  be  denied  that  It  Is  much  more 
Btrictly  adhered  to  (n  the  sense  of  requir- 
ing greater  assurance,  U  possible,  that  In- 
Jury  has  not  resulted  In  the  latter  class 
of  cases,  If.  Indeed,  our  decisions  have  not 
established  the  absolute  doctrine  that 
there  Is  ao  sucb  thing  as  error  without  in- 
jury In  a  criminal  canse,  except  where  It 
affirmatlYely  appears  that  the  defendant 
was  benefited  by  the  ruling  of  which  be 
complains.  Vanghan  v.  State,  88  Ala.  65, 
S  South.  Rep.  6S0;  Williams  t.  State,  88 
Ala.  16,  8  South.  Rep.  616;  Mitchell  t. 
Ktate,  60AIa.  26;  Dlggs  t.  State,  49  Ala. 
314;  MarKB  r.  State,  87  Ala.  99,  6  South. 
Bep.  377. 

9.  It  Is  unnecessary  to  discuss  the 
charges  requested  by  the  de^dant  In  de* 
tail.  All  of  them  were.  In  our  opinion, 
properly  refused.  SomewereafBnnatlTely 
bad  In  that,  under  the  issue  presented  by 
the  special  plea  of  not  guilty  by  reason  of 
Insanity,  they  misplace  the  burden,  and 
misstate  the  measure,  of  proof;  the  bur- 
den in  that  Issue  being  on  the  defendant, 
and  requiring  to  its  discharge  at  least  a 
preponderanee  of  evidence  in  support  of 
the  defense  of  Insanity.  It  would  be  an 
anomaly  to  require  the  state  to  prove  a 
fact  which  the  law  presumes  to  exist,  and 
to  authorise  such  fact  to  be  overturned 
by  the  injection  Into  the  case  of  a  reason- 
able doubt  of  Its  existence.  Such  Is  not 
the  law.  Acts  188&-49.  p.  742  et  seq.; 
Bnswell  t.  Slate,  63  Ala.  807;  Ford  v. 
State.  71  Ala.  395;  Parsons  v.  State,  81 
Ala.  577, 2  South.  Rep.  854 ;  Gnnter  v.  State. 
88  Ala.  96.  8  South.  Rep.  600. 

Moreover,  all  of  said  charges  were  mis- 
leading, in  that  they  authorised  the  Jury, 
If  they  found  the  Issue  under  the  special 
plea  Id  favor  of  the  defendant,  to  return  a 
general  verdict  of  not  guilty,  without 
more,  or  at  least  tended  to  that  result. 
The  form  of  the  verdict,  under  the  act 
cited  above,"ln  relation tocrimlnal  Insane 
pemonH  who  are  charged  by  Indictment 
with  murder  and  other  high  crimes."  Is  a 
matter  of  great  Importance,  aa  upon  that 
form  depends  the  liberty  of  the  defendant. 
If  It  be  not  guilty,  simply,  the  defendant 
Is  entitled  to  immediate  enlargement.  If 
not  guilty  by  reason  of  Insanlty.hestands 
acquitted  of  the  crime,  It  Is  true;  but  he  is 
not  entitled  to  hia  liberty.  On  the  con- 
trary, such  verdict  is  by  statute  made  the 
basis  of  a  Judgment  committing  him  to 
the  Insane  asylum.  The  leading  purpose 
of  the  statute  was  to  separate,  as  far  as 
possible,  the  two  Issues  presented  by  the 
pleas  of  not  guilty,  and  not  guilty  by  rea- 
son of  Insanity,  and  to  have  the  proof  di- 
rected to  these  issues,  respectively,  and 
the  verdict  responsive  to  them  separately. 
In  a  case  like  this,  where  both  pleas  were 
Interposed,  it  was  essential  that  the  Jury 
should  be  directed  and  required  to  make 
their  verdict  speak  with  dlsUnctness  to 
that  one  of  the  issues  vrtalel)  they  found  In 
favor  of  ttie  defendant;  and  any  charge 


which,  while  authorizing  e^qnittal  of  the 
offense,  failed  to  require  this,  or  tended  to 
autliorlze  the  jury  to  render  a  general  ver- 
dict of  not  guilty,  when  their  conclusion 
of  Innocence  might  have  been  based  on  the 
theory  ot  the  defendant's  Insanity,  Is  mis- 
leading, and  should  not  be  given. 

For  the  error  pointed  out  above,  In  the 
admission  of  evldsnee,  the  Judgment  is  r& 
versed,  and  the  cause  remanded. 


L.TNCH  V.  STATB. 

(Supreme  Court  of  Alabama-  May  B,  1890.) 

Labcbht  tbom  Warshoitub— iHsionairr. 

1.  A  tronk  near  the  door  of  ft  baereaae-room 
on  a  platform,  covered  by  the  same  rooi,  but  not 
inclosed,  which  is  used  as  a  oomnuHi  paasac^e-way 
by  all  goinff  about  the  depot,  is  not  la  awazehouae 
within  Code  Ala.  188B,  1 8389,  ponlahlng  laroony 
t^Gze^Oiii. 

S.  In  an  Indictment  for  larceny  from  a  ware- 
house under  Code  Ala.  1886,  |  87^,  declaring  it 
grand  larceny,  the  statement  of  the  place  of  tak- 
ing not  being  so  made  as  to  show  that  it  was  not 
intended  as  an  afOrmative  averment,  as  under  a 
videlicet,  it  is  descriptive  ol  the  ofEense  charged, 
and,  on  failure  to  prove  it,  a  verdict  cannot  be 
taken  for  grand  larceny,  though  the  value  stated 
Is  suohas  to  raise  the  stealing  to  that  grade  with- 
oat  regard  to  the  place  of  tulng.  Stonh,  C.  J., 
dissenting. 

Appeal  from  city  court  of  Montgomery ; 
Tbohab  M.  Arbimqton,  Judge. 

Indictment  under  Code  Ala,  1886,  fi  8789, 
for  stealing  a  trunk  from  a  warehouse. 
The  taking  was  from  a  depot  platform 
near  the  door  of  the  baggage-room,  the 
roof  of  which  extended  over  It,  but  it  was 
not  inclosed,  and  it  was  used  as  a  com- 
mon passage-way  by  all  going  about  the 
depot. 

JobD  Q.  Pintaj,  for  appellant.  W.  L. 
Siarttn,  Atty.  Oen.,  for  IHm  State. 

McClbllam,  J.  A  warehouse  defined  to 
be  "  a  place  adapted  to  the  rec^tlon  and 
storage  of  goods  and  merchandise. "  2 
Rap.  ft  L.  Law  Diet.  1344  ;  3  Bonv.  Law 
Diet.  799.  A  cellar  nsed  merely  for  the  de- 
posit of  goods  intended  for  removal  and 
sale  Is  a  **  warehonee"  within  the  statute 
of  7  &  8  Geo.  IV.,  definlDg  burglary.  Reg. 
V.  Hill,  2  Moody  A;  R.  458.  Theterm"  ware- 
house," as  employed  In  the  Kentucky  stat- 
utes against  larceny,  means  any  house, 
not  an  office  or  shop,  in  which  goods, 
wares,  and  merchandise  are  usually  de> 

{)osited  for  safe-keeping,  or  for  sale,  and 
ncludes  a  granarj- built  and  used  for  keep- 
ing and  preserving  farming  utenBlle  and 
the  like.  Ray  v.  Com.,  12  Bush,  897.  This 
court  hassaid  that  In  construing  the  word 
**  warehouse, "  as  used  in  the  penal  statute 
concerning  larceny,  from  It  and  otl>er  tike 
structures,  the  legislature  must  be  held  to 
"have  had  in  contemplation,  when  mak- 
ing the  enactment,  such  warehouses  as 
they  and  onr  people  are  familiar  with 
throughout  the  state, "  which  would  in- 
clude "  a  covered  structure,  used  foretor- 
tng cotton  bales,  one  aide  and  end  of  which 
were  planked  up,  and  the  others  left  open, 
so  that  wagons  could  drive  under  to  load 
and  unload,  wblch,  together  with  two 
acres  of  land  connected  with  it,  was  In- 
closed by  a  plank  fence  nine  feet  high,  the 
gates  ot  which  wwe       locked."  Hagan 
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V.  State,  52  Ala.  S7S.  To  these  several  de- 
flnltlonci  we  may  add,  farther,  that  to  oar 
minds  the  term  necessarily  Involres  the 
Idea  of  an  Inclosura  of  some  sort;  some 
kind  of  structoral  barrier  to  the  ingress  of 
the  public,  deslirned  to  afford  protection 
to  the  goods  deposited  therein,  and  to 
contribute  to  l^eir  eafe-keeplnfc<  The 
open,  nnlnclosed,  thoagh  corered,  place 
disclosed  In  the  tacts  of  this  case,  to  which 
the  public  had  nnobstructed  access,  and 
which  was  "used  as  a  common  passage- 
way to  all  persons  going  aboat  the  de- 
pot, "where.  Indeed, all  persons  bad  aright 
an(^  were  expected  to  go  in  leaving  or  ap- 

Eroaching  railway  trains,  was  not  a  ware- 
ouse  within  any  of  these  definitions,  or 
witbln  the  letter  or  spirit  of  the  statute 
under  which  the  indictment  was  drawn. 

Tbe  charge  of  larceny  from  a  warehouse 
could  not  be  supported  by  proof  of  larceny 
from  this  place.  There  was  a  fatal  vari- 
ance between  the  all^atloo  and  the  evi- 
dence, and  the  defendant's  motion  to  ex- 
clude the  evld«ice  should  have  been  sus- 
tained.  Henry  v.  State,  30  Ala.  979.  The 
Judgment  cannot  be  helped  by  reference  to 
the  fact  that  the  Indictment  sufficiently 
presents  the  charge  of  grand  larceny  with- 
out theaverment  as  to  the  warehouse.  Id 
that  aspect  tbe  latter  averment  becomes 
a  matter  of  unnecessary  particularity  In 
the  descrlptlun  of  the  offense;  bat  not  be- 
ing laid  In  Bueb  a  way,  as  under  a  Hdelksot, 
as  to  show  that  it  Is  not  intended  as  an 
affirmative  averment,  It  must  be  proved 
as  laid,  though  the  Indictment  would  have 
been  good  without  It.  Tbe  Judgment  of 
the  city  court  is  reversed,  and  tbe  caase 
remanded. 

Stokk,  C.  J.,  idisaenting.)  I  cannot 
agree  that  there  is  such  a  variance  be- 
tween the  offense  charged  and  that  which 
the  testimony  tends  to  prove  as  to  pre- 
cludeaconvlction  of  larceny  on  tbe  present 
Indictment.  I  think  the  less  grave  offense, 
larceny.  Is  necessarily  Included  In  that  pre- 
ferred by  the  Jury,— larceny  from  a  ware- 
house. Code  1886,  S  4390;  Hent7  v.  State, 
3S  Ala.  388;  Hudson  v.  Slate,  34  Ala.  253; 
Allen  V.  State,  68  Ala.  96. 


West  et  a/,  v.  Wbst. 
iSuftrmne  Cowt  qf  AUOxima.  May  21, 18M.) 

PaBTITION— OOUtDIAlT— PLSAonra. 

1.  In  s  bill  for  partition  by  the  guardian  of  a 
Imiatlc,  he  must  sue,  not  in  oia  own  name  de- 
scribing himself  as  goardian,  bat  In  that  of  his 
ward. 

2.  Onettf  theheiiBof  an«ittretnot,ofirtkich 
a  part  has  been  asalgned  to  the  widow  as  dower, 

may  compel  paxtltion  of  flie  residue. 

8.  A  Dill  for  partition  filed  by  the  guardian 
of  a  lunatic  is  not  repugnant  in  seeking  an  ac- 
count of  the  renta  and  profits,  and  also  a  sale  of 
his  ward's  Interest. 

4.  A  bill  filed  by  the  gnardian  of  a  lunatic 
heir  to  an  entire  tract,  part  of  which  has  be  m 
assigned  to  the  widow  as  dower,  pra3rlng  a  par'i- 
tion  of  the  residue  and  a  sale  of  his  wara's  unc*!- 
Tided  interest  in  the  reversion,  is  multi&rloos. 

Appeal  from  chancery  court,  Marshall 
county ;  S.  K.  McSpaddbn,  Judge. 

The  facts  an  sufficiently  stated  In  the 
opinion.  Code  Ala.  1883,  fi  2582,  referred  to 
tbenrfn,  la  a  section  of  part  8,  tit.  1,  enti- 


tled "Proceedings  la  GIvU  Cases  In  Coarts 
of  Common  Law, "  while  section  3417  cornea 
under  title  4,  "  Proceedings  In  Chancery. " 

Laak  A  Bell,  tor  appeUanta.  Brown  A 
HolUday,  for  appellee. 

Clopton,  J.  The  bill  Is  filed  by  appellee, 
as  the  guardian  of  William  F.  Johnson, 
against  whom  an  inqnlBitlon  of  lunacy 
was  taken  la  tha  probate  court  of  Yell 
county.  Ark.,  and  seeks  a  partition  of  tbe 
lands  owned  by  bis  ward  and  the  defend- 
ants as  tenants  in  common.  The  first 
ground  of  demurrer  Is  that  the  luna  tic  Is 
not  made  a  party.  The  general  rule  In  a 
court  of  equity  is  that  all  persons  having 
a  material  interest  In  the  subject-matter 
of  a  suit  must  be  made  parties.  In  order 
that  complete  Justice  may  be  done,  and 
that  they  may  be  concluded  by  the  decree. 
This  rule  applies  to  Infants  and  lanatlca. 
The  settled  practice  in  England  In  bring- 
ing salts  in  the  chancery  court  for  tbe  ben* 
eflt  of  lunatics  is  toflla  tbe  bill  In  tbe  name 
of  the  lunatic  by  bis  committee,  or  to  Join 
the  lunatic  and  committee  as  complain- 
ants, unless  the  object  of  the  suit  is  to 
avoid  an  act  done  by  the  lanatic  darins 
bis  lunacy,  in  which  case  he  may  be  Joined 
or  omitted.  Willis,  Eq.  PI.  5;  Coop.  Elq. 
PI.  81.  The  rule  is  thus  stated  In  Story, 
Eq.  PI.  S  65:  "In  some  of  the  states  of 
America,  tbe  coarts  of  equity  are  Intrust- 
ed with  the  lltES  authority  [as  in  England] 
to  appoint  committees  for  Idiots  anu  lu- 
natics, and  In  each  case  the  idiots  and 
lunatics  sue  by  their  committees.  In  other 
states,  Idiots  and  lunatics  are  by  law- 
placed  under  guardians  appointed  by  oth- 
er courts,  and  ordinarily  by  the  courts  of 
probate  of  the  state.  In  such  cases,  the 
idiots  and  lunatics  sue  and  dtfend  suits  by 
thelr  proper  guardians,  unless  some  otha* 
is  specially  appointed  for  that  purpose. " 
In  Oorham  v.  Oorham.  8  Barb.  Ch.  24,  the 
question  of  the  necessi^  of  making  a  luna- 
tic a  party  was  fully  dlscnssed,  and  the 
for^olngrnles  sustained.  After  reviewing 
tbe  dementaiy  writers  and  autboritlea, 
tlie  chancellor  observes:  **  Wtien  It  Is  said 
by  these  writers  that  idiots  and  lunatics 
most  sue  by  their  committees.  It  is  not 
meant  that  the  suit  is  to  be  brought  by 
the  committee  In  his  own  name,  merely 
describing  himself  as  the  committee  of  the 
lunatic,  as  has  been  erroneousty  supposed 
by  the  court  of  one  of  our  sister  states. 
But  they  mean  that  the  suit  should  be 
brought  in  the  name  of  the  lunatic,  stat- 
ing that  he  sues  by  the  committee  of  bis 
estate,  naming  them,  as  In  the  case  of  an 
infant  suing  by  his  next  friend,  or  that  tbe 
suit  should  be  prosecuted  In  the  names  of 
the  lunatic  and  of  bis  committee."  The 
neceflslty  of  making  the  lunatic  a  party 
rests  on  the  principle  that  a  decree  in  fa- 
vor of  his  guardian,  merely  describing  bim- 
self  as  such,  would  not  be  adecree  In  favor 
of  the  lunatic;  and,  if  the  suit  proved  un- 
successful, would  not  protect  the  defend- 
ant from  subsequent  litigation  by  the  lu- 
natic, shouH  he  be  restored  to  soundness 
ot  mind,  and  to  possession  and  control  ot 
his  property.  In  the  preswot  bill,  com- 
plainant describes  himself  as  guardian  ot 
tb»  lanaldc,  and  brings  the  bill  tor  bis 
word,  naming  falm.  This,  as  It  appears 
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from  the  above  aatboritleH.  la  Insnffidrait 
to  make  the  Innatlc  a  party,  so  that  final 
decree  of  partition  shall  conclude  him. 

But  it  Is  contended  that  this  mode  of 
bringing  the  salt  Is  autborlMd  by  section 
2582  of  the  Code,  which  provides  that,  "In 
all  BQltB  In  which  the  ward  has  an  Inter- 
est, and  the  recovery  Inures  to  his  or  ber 
benefit,  a  guardian  may  sue  In  hla  own 
name  lor  the  use  of  the  ward. "  This  stat- 
utory provision  does  not  apply  to  suits  in 
chaoceiy.  In  Blackman  v.  Davis.  42  Ala. 
184,  the  goardian  of  minor  children  filed. 
In  tato  own  name,  an  application  for  the 
removal  of  an  administrator.  The  i>etl- 
tlon  was  demurred  to  on  the  ground  tbat 
the  guardian  was  not  authorized  to  file  It 
In  bis  own  name.  Alter  stating  that  the 
petition  did  not  conform  to  the  require- 
ments of  section  20S6  of  Code  1852,  which 
corresponds  to  aectloD  2S82  of  the  present 
Code,  the  court  says :  "  We  lAilnk,  howev- 
er, tbat  the  proper  mode  of  proceeding  tor 
infants  in  this  case  is  In  the  name  of  the 
Infants  by  the  guardian  or  next  friend,  by 
analogy  to  the  rules  of  cbancory  practice, 
and  that  section  2086  does  not  apply;" 
thus  recognising  that  the  practice  In  chan- 
cery is  as  above  stated.  That  section  2682 
does  not  apply  further  appears  from  the 
fact  that  specific  statatory  provision  Is 
made  as  to  tho  manner  In  which  persons 
of  unsound  mind  may  sue  In  chancery. 
Section  8417  provides:  "Persons  of  an- 
Bound  mind  may  sue  by  next  friend,  and 
guardians  may  be  substituted ;  and,  upon 
restoration  to  sanity,  the  suit  may  pro- 
ceed In  their  own  names. "  In  no  other  re- 
spect Is  the  practice  In  chancery  modified 
or  changed  by  statutes.  This  ground  of 
demurrer  should  have  berai  sustained,  and 
the  complainant  allowed  to  amend  his 
bill. 

There  are  several  causes  of  demurrer, 
which  may  be  comprehended  in  one  gener- 
al assignment,  namely,  that  the  lands  con- 
Btltnte  an  entire  tract,  in  a  part  of  which 
the  co-tenants  have  only  an  estate  in  re- 
version, not  subject  to  partition.  The  de- 
murrer astotheae  eaoses  la  based  on  the 
following  tacts:  The  parties  derive  title 
to  ail  the  land  by  descent  from  their  Im- 
mediate ancestor.  At  the  time  of  his  death 
they  constituted  an  entire  tract,  and  since 
then  a  distinct  portion  baa  been  carved 
oat  and  assigned  tu  his  widow  as  herdow> 
er,  she  still  living.  The  parties  bavlng  an 
Instate  in  reversion  in  the  part  of  tiie  lands 
assigned  for  dower,  so  that  partition 
thereof  cannot  be  decreed,  defendant  In- 
sists that  complainant  Is  not  entitled  to 
partition  of  tbe  remaining  lands.  The 
rule  Invoked  is  that  partition  will  not  be 
awarded  by  fragments  orparcels.butmost 
be  made  of  the  entire  estate.  The  general 
ralethatasnlt  forpartitlonofa  parcel  will 
not  be  entertained,  where  the  estate  In 
common  consists  of  an  entire  tract,  to 
which  there  Is  a  right  to  immediate  parti- 
tion, has  no  application  when  there  Is  a 
present  title  and  right  of  possession  to  a 
portion,  and  a  reversionary  Interest  In 
another  and  distinct  part.  In  ancb  case, 
-tiiongh  the  entire  estate  may  be  derived 
from  the  same  soarce  at  the  same  time* 
the  titles  to  tbe  reapective  parts  are  dls- 
ttnet;  andaalsaaidln  Wilktnaoar.Staart, 


74  Ala.  198:  "For  all  legal  purposes,  and 
In  legal  effect,  the  parties  stand  In  a  rela- 
tion they  would  occupy  U  the  several  ti- 
ties  had  been  derived  by  several  inatm- 
ments,  to  distinct,  different  tracts  or  par- 
cels of  land.  In  such  case,  the  rule  invoked 
could  not  be  applied,  and  It  is  not  now 
capable  of  application,  constraining  un- 
willing tenants  into  the  continuance  of  a 
relation  they  are  anzlons  to  dissolve, 
and  which  may  be  diesolved  as  to  all  the 
lands  they  bold  by  present  title,  attended 
with  a  right  ot  present  possession.  ** 

The  bin  Is  not  repugnant  In  seeking  to 
have  an  account  of  the  rents  and  profits, 
and  also  a  sale  of  complainant's  ward's 
portion.  It  may  be  that  the  court,  on 
proper  allegations  and  proof,  would  or- 
der a  sale  after  partition  has  been  made, 
rather  than  subject  the  guardian  to  an- 
other proceeding,  either  In  the  chancery  or 
some  other  court.  Though  the  demurrer 
does  not  specially  go  to  that  portion  of 
tbe  bill,  which  seeks  an  account  of  the 
rents  and  profits,  as  counsel  have  argued 
the  queation  we  will  merely  state  the  gen* 
eral  rule,  which  is,  a  tenant,  using  and  oc- 
cupying tbe  lands  held  in  common.  Is  not 
liable  to  account  to  his  co-tenant  on  parti- 
tion for  the  reats  and  profits,  anless  there 
is  an  agreement  to  pay,  or  hla  entry  and 
possession  are  hostile  and  exclusive.  Kew- 
bold  V.  Smart, 67  Ala.  326;  Gayle  v.  Johns- 
ton, 80  Ala.  895:  Wllkbison  V.Stuart,  su- 
pra. 

Thongh  the  complainant  does  not  seek 
partition  of  that  part  of  the  lands  In 
which  tbe  parties  bare  an  estate  in  rever- 
sion, the  bill  prays  that  his  ward's  undi- 
vided Interest  therein  may  bo  >old.  This 
constitutes  a  Joinder  of  two  distinct  sub- 
Ject-matters,  which  have  no  connection 
with  each  other,  and  in  one  of  which  the 
d^ndants  have  no  Interests,  and  readers 
the  bill  multifarious. 

Bevsrsed  and  remanded. 


Prbwitt  v.  Abhfobd. 

(Supreme  Court  tjf  AUatama.  Hay  31, 18B0.) 

Kqum— Dscsss— CoxvsTAHCH  or  Lsgai.  Titu— 
Bsoiov. 

1.  A  decree  of  a  oonrt  of  dhamoery  wtalcb  ss< 
tabUshes  tliBt  lands  have  been  par^iaaed  by  a 
husband  witli  his  wife's  separate  estate,  will  not 
divest  the  husband  and  his  graateea  d  the  legal 
title  to  tbe  land,  and  vest  it  in  the  wUe,  thonfi^ 
it  in  express  terms  ptoporta  to  do  so,  as  the  stiA- 
utes  of  Alabama  do  not  give  chancery  oonrts  au- 
tiiorlty  to  transfer  title  from  one  party  litigant  to 
another  by  mere  decree,  exoept  on  a  party's  fail- 
ure to  comply  with  direotionfl  therein  ibinff  a 
speoifled  time  by  wUoh  the  oonveysnoe  shall  bs 
made. 

%.  Where  the  equitable  owner  of  land  exeontes 
a  quitclaim  deed  to  be  held  In  eacxowt  and  deliv- 
ered to  the  grantee  on  the  afOnnance  by  the  su- 
preme court  of  a  judgment  rendered  in  his  favor 
la  a  litigation  involving  the  land,  the  afllmuuioe 
oj  the  Judgment,  and  the  delivery  of  the  deed  ta 
toe  grantee,  will  carry  Willi  It  the  legal  title  ao< 
quired  hy  the  equitable  owner  while  the  litlgk 
non  WBS  pending  in  the  si^reme  ooart 

Appeal  from  drcolt  court,  Lawrcmos 
county;  H.  C.  Spbakb,  Judge. 

J.  B.  Moore  and  W.  P.  CK/twood,for  a[K 
pdlant.  D,  D,  Sbelby,  for  appellee. 
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SoHBRni.LE,  J.  The  action  Is  une  of 
■tatatoty  ejeetm«nt.  The  coart,  on  the 
trial  below,  save  the  general  aflBrmatlTe 
charge  to  find  tor  the  defendant :  and  the 
verdict  of  the  Jary  wan,  accordingly,  so 
rendered.  The  evidence  In  behalf  of  the 

glaiatlft,  Frewitt,  who  1b  the  appellant 
ere,  made  out  a  prima  fade  case  of  title 
In  hlm.ench  as  would  authorise  a  recovery 
ULleBS  his  case  was  overthrown  by  the 
Goantervfdliiig  evidence  of  the  defendant, 
Mrs.  Aahford.  It  was  as  follows:  (1)  A 
warranty  deed  from  Richard  Prewltt  to 
Josephine  Prewltt,  dated  April  27,  1866; 
(2)  a  deed  from  Josephine  Prewltt  to  the 
plaintiff,  W.  V.  Prewitt,  dated  February 
6, 188^;  (8)  the  fact  of  uninterrupted  pos- 
aeeslon  under  these  deeds  from  April,  1866, 
to  March  3,  1888.  which  was  within  a  few 
weeks  of  the  time  the  present  suit  was 
brought;  (4)  a  quitclaim  deed  from  Caro- 
line Ashtord  to  Richard  Prewltt.  lAie  orig- 
inal owner,datedNoTember28.1875.  This 
deed  was  delivered  as  on  escrow  to  J.  B. 
Muore,  to  be  by  him  delivered  to  the  gran- 
tee In  the  event  of  the  affirmance  by  the 
supreme  court  of  the  decree  rendered  In 
the  case  of  Llles  v.  Prewltt,  Involving  liti- 
gation concerning  the  lands  tn  controver- 
sy. This  event  happened  October  11, 1881. 
Richard  Prewltt  died  November  28,  1882, 
and  the  deed  was  delivered  to  Us  heirs  in 
the  year  1887. 

It  Is  not  denied  that  this  makes  a  piiina 
facte  caae  tor  the  plaintiff.  It  Is  sought, 
however,  to  destroy  the  force  of  this  chain 
of  title  by  showing  that  on  March  12, 1877, 
while  the  escrow  deed  of  Mrs.  Ashford 
was  in  the  hands  of  Moore,  awaiting  de* 
livery,  and  before  the  affirmance  of  the 
Judgment  In  Lilea  v.  Prewitt,  In  October, 
1881,  the  event  on  which  It  was  to  be  de- 
livered, the  legal  title  to  the  land  was 
transferred  from  Richard  Prewltt  and  his 
wife,  Josephine  Prewltt,  to  Mrs.  Ashtord, 
the  defendant,  by  decree  of  the  chancery 
court  of  Lawrence  county.  Toshow  this, 
a  decree  of  that  court  Is  introduced  In  evi- 
dence, rendered  March  12,  1877,  and  af- 
firmed on  appeal  to  this  cuurt  in  the  year 
1N79,  which  purports  to  accomplish  this 
result.  On  a  bill  filed  by  Mrs.  Ashford 
against  said  Richard  Prewitt  and  wife, 
and  others,  claiming  an  equity  In  said 
lands  by  reason  of  the  alleged  tact  that 
her  husband,  Thomas  H.  Ashtord,  had 
bought  and  paid  tor  them  with  money  be- 
longing to  the  complainant's  statutory 
BeT)arate  estate,  this  equity  was  estab- 
lished, and  a  decree  rendered  declaring 
that  "the  legal  and  equitable  tltlelnand 
to"  said  lands  "be,  and  the  same  are  here- 
by, divested  ont  of  the  defendants  in  said 
cause,  and  are  vested  absolutely  hi  said 
complainant,  Mrs.  Ashtord. "  It  Is  further 
contended  by  the  defendant  that  this  title 
thus  acquired  by  Mrs.  Ashford  in  March, 
1877.  did  not  pass  to  Richard  Prewltt  or 
his  heirs  nnder  the  escrow  deed  in  Novem- 
ber, 1876,  and  delivered  In  1887.  The  con- 
tention Lb  that  this  decree  was  res  adjudi- 
caUi  as  to  the  title  in  question,  because 
the  escrow  deed  was  a  part  of  a  com- 
promise between  the  parties  litigant  made 
pendente  lite,  and  that  Itshould  have  been 
brought  to  the  attention  of  the  chancery 
court  by  a  supplementary  answer.  In  ac- 


cordance with  the  general  rule  declared 
In  May  v.  Coleman,  84  Ala.  826,  4  South. 
Rep.  144,  as  applicable  where  a  pending 
suit  Is  compromised. 

It  Is  manifest,  then,  in  view  of  this  state 
of  facts,  that  the  plaintiff's  title  must  pre- 
vail in  either  of  two  cases:  (1)  If  the  de- 
cree of  Marcb,  1877,  did  not  in  fact  operate 
to  divest  the  legal  title  out  of  Richard 
Prewltt,  and  proprio  vigon  transfer  It  to 
Mrs.  Ashford ;  or  (2)  tf  It  did  so  divest  and 
transfer  It,  and  nevertheless  tlie  escrow 
deed  from  her  to  Richard  Prewltt  operat- 
ed on  delivery  to  relate  back  so  as  to  vest 
such  title  in  him.  and  this  title  passed,  un- 
der his  warranty  deed  of  April,  1866,  eo 
inatantU  to  Mrs.  Prewitt,  ana  thence,  by 
herdeed  of  February,  1883.  to  the  piaintlll. 
The  plaintitf  Insists  on  each  of  these  con- 
tentions; andwerq;>eat  that.  It  either  of 
them  be  correct,  he  was  entitled  to  a  ver- 
dict on  the  evidence  contained  In  the  rec- 
ord. 

As  to  the  first  proposition.  The  chan- 
cery decree  of  March,  1877,  did  not.  In  our 
opinion,  operate  to  vest  the  legal  title  of 
the  lands  In  Mrs.  Ashford,  although  It  Im- 
ports, In  express  terms,  to  do  so.  The 
reason  is  that  a  chancery  court,  apart 
from  the  power  conferred  by  statute,  pos- 
sessM  no  Jarlsdlctlonal  authority  to  di- 
vest, by  mere  decree,  a  title  ont  of  one 
party  litigant,  and  vest  It  in  another.  A 
decree  was  notitself  a  legal  title,  and  never 
operated  propiio  vigore  to  vest  or  diveet 
title,  according  to  the  original  principles 
of  equity  Jurisprudence.  It  operated  only 
in  personaoit  on  the  parties,  and  never 
in  ivzn.on  thesubject-matterin  controver- 
sy. This  rule  is  well  settled.  1  Pom.  Eq. 
Jur.  SS  135,170,428;  S  Pom.  Eq.  Jur.  $ 
1817.  The  statute  recognizee  only  two 
modes  In  which  a  decree  may  divest  title 
ont  of  one  party,  and  vest  it  in  another, 
in  cases  ol  conveyance,  release,  or  acquit- 
tance: (1)  Where  the  chancellor  decrees 
that  the  party  shall  convey,  release,  or 
acquit  by  a  time  specified  in  his  decree, 
and  he  fails  to  do  so.  In  this  event. "such 
decree  operates  in  all  respects  as  fully  as 
If'  the  conveyance,  release,  or  acquit- 
tance was  made."  (2)  Where  such  decree 
has  been  made,  ordering  a  conveyance, 
etc.,  and  thwe  Is  a  default  In  its  execution, 
the  chancellor  may  then  decree  that  the 
same  shall  "  be  executed  by  the  register  or 
a  commlsslonerin  the  name  of  the  party," 
and,  "when  so  executed,"  it  Is  declared  to 
be  "as  valid  in  all  respects  as  If  executed 
by  the  party."  Code,  1886,  S  3595.  The 
chancellor  did  not  pursue  either  of  these 
statutory  powers  In  the  decree  of  March 
12,  1877,  under  consideration.  Having  no 
Jurisdiction  to  divest  or  transfer  title  ex- 
cept under  the  authority  conferred  by  the 
statute,  and  having  failed  to  pursue  that 
authority,  It  follows  that  his  decree  was 
inoperative  tor  this  purpfjse.  Mrs.  Ash- 
tord uever  acquired  more  than  an  equity 
nnder  the  decree,  and  that  equity  can 
avail  nothing  as  a  defeoHe  to  this  suit, 
which  involves  only  the  legal  title. 

Astothesecond  proposition.  Evmllwe 
should  hold  that,  contrary  to  the  above 
view,  Mrs.  Ashford  did  acquire  the  legal  ti- 
tle to  the  land  by  vlrtueof  the  chancellor's 
daeree,  we  are  further  ol  opinion  that  she 
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parted  wKh  tUs  title  by  Tlrtoe  of  the  de- 
livery  of  the  escrow  deed  ot  November  28* 
icuft,  executed  to  Blcbard  Prewltt,  and  de- 
jiociited  wltb  J.  B.  Moore,  to  be  by  htm 
ilehvered  to  the  xran  tee  on  the  affirmance 
by  this  court  oi  tbe  decree  io  LUes  v.  Prew- 
ltt. That  contfnKency  did  ^appe□,  as 
we  have  stated,  in  October.  1881;  and  the 
deed  was  atterwards  delivered  to  the 
srrantee's  htire.  Tbe  established  rule  in 
reference  to  an  escrow  of  this  nature  Is 
that  when  the  cunditlon  upon  which  It  la 
to  be  delivered  is  performeo  or  happens,  if 
neceeeary  tu  protect  tbe  Interveningrli^hts 
of  tbe  grantee,  the  InBtrument  will  be  held 
to  relatA  baclc,  and  take  ^ect  aanc  pro 
tunc  from  lt«  first  delivery  as  an  escrow, 
bblrley  v.  Ayres.  45  Aoier.  Dec.  646;  Fos- 
ter v.  Manstleld,  37  Amer.  Dec.  164;  Hatch 
V.  Hatch,  e  Amer.  Dee.  67;  Tied.  Beal  Prop. 

815.  This  principle  eepectally  applies 
■where  either  of  tbe  parties  to  the  deed  Aiea 
before  tbe  condition  is  performed,  or  be- 
fore final  delivery,  and  the  condition  Is 
afterwards  performed»or  the  delivery  con- 
nammated.  RuKKles  t.  Lawson,  7  Amer. 
Dee.  876  ;  8hep.  Touch.  69;  Fosterv.Blana- 
fleld,87  Amer.  Dec.  154.  And,  moreover, 
where  the  grantee  dies  after  the  tlrat  de- 
livery, and  before  tbe  final  one,  tbe  trustee 
holding  it  may  deliver  it  to  the  Krantee's 
heirs;  and  It  will  be  held,  ordinarily,  to 
have  taken  effect  in  the  ancestor,  so  as  to 
transmute  title  through  him  to  tbe  heirs 
bjr  inberitanoSi  where  nothing  interrenes 
to  prevent.  Stone  v.  Dnvall,77  111.  476; 
Jones  ▼.  Jones,  16  Amer.  Dec.  40, 41,  note. 
The  belrs  here  acquired  no  title,  because 
It  was  cut  off  by  the  warranty  deed  of 
Richard  Prewitt  tu  Josephine  Prewltt, 
and  passed  irum  the  lutter  by  her  deed  tu 
the  plabitlff,  aitbongh  It  was  a  quitclaim. 
The  legal  effect  of  a  deed  with  covenants 
of  warranty  Is  to  pass  eo  fnirtanti  any 
titlesubsequently  acquired  by  the  gran  tor; 
and,  where  there  ls.no  Intervening  equity. 
It  may  relate  back  to  the  time  when  the 
conveyance  was  esecuttid.  Parker  v. 
Marks.  82  Ala.. '>48,  3  Koiith.  Rep.  5;  Bune 
V.  I>4n8den,  K5  Ala.  562,  6  South.  Rep.  611; 
Chapman  v.  Abrahams,  61  Ala.  108.  And, 
while  a  quitclaim  will  not-estop  the  maker 
from  afterwards  acquiring  and  holding 
an  adverse  Interest  In  tbe  land  conveyed, 
yet  such  a  deed  will  convey  such  of  thu 
covenants  ot  the  former  grantor  as  run 
with  tbe  land ;  and  the  grantee  in  a  quit- 
claim dee^l  will  be  entitled  to  such  further 
title  or  estate  as  may  ensue  at  any  time 
to  the  grantee  of  such  former  grantor  by 
virtue  of  such  covenants.  Johnson  t. 
Wlltiams.  14  Pac.  Rep.  5S7. 

This  effect  of  the  final  delivery  of  the  es- 
crow deed  was  not.  In  onr  opinion,  Inter- 
rupted by  tbe  decree  of  March  12,  1877. 
Nor  dldtbatdecreeprectadeRicbard  Prew- 
ltt from  claiming  the  benefit  of  the  title 
acquired  under  this  deed.  This  title  was 
Dut  Involved  in  the  Issue  of  that  or  any 
other  suit  between  the  narttes  or  their 
privies  prior  to  tbe  present  one.  Its  very 
existence  was  dependent  on  an  extrinsic 
event,  which  might  never  have  happened, 
and  in  fact  did  nut  happen  before  the  suit 
In  which  that  decree  was  rendered  was 
finally  concluded,  vis.,  tbe  affirmance  of  a 
decree  by  this  court  in  another  case, 
v.7so.no.29— 68 


which  did  not  occur  until  October.  188t. 
The  case  does  not  fall  within  the  principle 
declared  in  May  r.  Coleman,  84  Ala.  ^5, 
4  South.  R^.  144,  which  was  tbe  com- 
promise of  a  right  existing  at  the  time,— 
not,  like  the  one  here  under  consideration, 
a  compromise  where  no  right  at  all  might 
ever  accrue:  and,  if  It  did.  even  then  in 
no  event  except  upon  a  contingency  bar- 
ing no  connection  whatever  with  the  pmd- 
Ing  salt.  The  proceedings  In  the  case  ut 
Heflin  t.  Aabford,  86  Ala.  1S6,  8  South. 
Rep.  760,  which  appear  In  this  record, 
cleariy  InvolvRd  no  usnes  which  affect  this 
case,  under  the  principles  above  declared. 

It  follows  from  what  we  have  said  that 
the  court  erred  in  the  charge  given,  and 
In  admitting  In  evidence  the  proceedings 
of  the  chancery  salts  to  which  objectifln 
was  taken  by  app^ant.  Tbe  plafaitiff, 
on  the  facts  proved,  would  have  bem  eiw 
titled  to  the  geDflral  afflrmattv*  charge  hi 
his  favor. 

Reversed  and  remanded. 


Zn  re  GinsoH. 
(Atpteme  Court  cf  Alabama,  Uxy  M,  18B8.) 
Habsas  Corpus— JcBisDicnoH. 

1.  Code  Alft.  i  4901,  gives  the  ooanty  courts 
InrisdictloD  of  miademeanora,  and  its  }udginentof 
oonvictioD  for  a  mlidemeaiior  is  valid  tbougb  the 
00 art  may  have  oonceived  that  it  was  acting 
Ottder  an  anoonstltutional  atatote,  (Aot  Ftto,  iML 
1889.) 

2.  When  defendant,  in  a  misdemeanor  case, 
demands  a  trial  Jury,  the  case  must  be  trans- 
ferred to  the  circuit  court,  under  Code  Ala.  $ 
4219,  and  a  Judgment  rendered  by  the  county 
oourt  is  void. 

8.  Where,  cm  application  for  a  Trrit  of  habeas 
eorpue,  it  appears  that  petitioner  is  held  under 
a  valid  Judgment,  ana  also  under  an  invalid  me, 
tbe  writ  will  net  be  granted. 

On  application  for  babens  cozpaa. 

Code  Ala.  S  4201,  gives  the  county  courts 
concurrent  Jurisdiction  with  tbe  dreutt 
courts  of  all  misdemeanors  committed  in 
their  renpectHe  counties.  Section  4219 
provides  that  if  defendant  demands  a 
trial  by  jury  be  shall  give  bond  for  his  an* 
pearance  at  the  next  term  of  the  clrctut 
court. 

Shorter  &  Dent,  fur  petitioner. 

MoClbllan,  J.  The  petition  presented 
to  the  ludge  of  the  city  court  of  Birming- 
ham disclosed  that  the  applicant,  at  the 
October  term,  1889.  of  the  county  court 
of  Barbour  county,  sitting  at  Enfaula, 
pleaded  guilty  of  the  offense  of  carrying  a 
concealed  weapon,  charged  against  him 
by  complaint  or  information,  and  not  by 
indictment,  and  that  he  was  thereupon 
adjudged  guilty,  and  the  sentence  passed 
on  him  under  which  he  Is  now  held.  Tbe 
county  court  of  Barbour,  without  refer- 
ence to  the  act  of  February  20.  1889,  which 
was  held  unconstitutional  and  void  In  tbe 
case  of  Collins  v.  State,  88  Ala.  !U2,  ante, 
260,  had  Jurladletfon  to  hear  and  determine 
the  case  made  by  the  complaint  and  de- 
fendant's plea,  and  to  render  Judgment 
thereon.  This  power  Is  vested  In  that 
court  by  the  general  law  (Code,  {  4197  et 
seq.)  applicable  to  Barbour  county,  and 
by  special  enactment  Its  exercise  at  the 
time  and  place  shown  in  the  ncord  is,aa- 
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thorlKd  Acts  18S6-»7,  p.  765.  The  court 
thuB  havlnsT  the  power  to  render  the  Judg- 
ment which  It  did  render,  It  is  Immaterial 
that  the  Judge  shoQld  have  conceited  he 
was  acting  under  the  anconstltntional 
statute,  BO  long  aa  no  step  upon  which  the 
Judgment  rests  taken  In  the  proceeding 
depends  tor  Its  validity  on  the  void  enact- 
ment. The  fact  that  a  person  was  acting 
as  clerk  of  the  court  who  was  without  au- 
thority to  act  could  not  avoid  an  other- 
wise valid  Judgment ;  nor  could  the  extra- 
ufBcIal  certificate  ol  Buch  person  that  the 
proceeding  was  had  under  the  nugatory 
statute  exert  any  influence  on  Judicial  ac- 
tion clearly  within  the  competency  of  the 
court. 

The  other  Judgment  shown  by  the  peti- 
tion was,  and  Is,  void,  tor  the  reason  that 
the  court's  JnrlBdlctlon  to  render  It  under 
the  tacts  showu.  exists  alone  by  virtue  of 
the  void  enactment,  and  hence,  In  I^al  con- 
templation, does  not  exist  at  all.  When 
the  defendant  demanded  a  Jury  In  the  as- 
sault and  battery  case  the  Jurisdiction  of 
the  county  court  at  once  reased,  and  the 
case  should  have  been  transferred  to  the 
circuit  court,  as  provided  by  section  4219 
of  the  Code.  But,  the  petition  disclosing 
that  petitioner  was  held  under  a  valid 
Judgment,  and  sentence  rendered  and  pro- 
nounced on  the  charge  of  carrying  a  con- 
cealed weapon*  the  Judge  of  the  city  court 
properly  denied  the  writ  prayed  for,  and 
a  like  dnilal  la  made  here. 


SNODORASS  T.  CALSWKLIi  Bt  Ml. 

(SuprerM  Court  tif  Alabaima.  Kay  21,  1890.) 
EviDiNcs— Copt  or  Book— Acconirr— Anuiuioira 

— HaABSAT— BURDSN  Of  PBOOF. 

1.  In  aa  action  on  an  account,  a  oopv  of  the 
last  page  from  the  book  of  orleinal  entries,  con- 
taining the  footl&K  of  the  entire  account,  to  the 
correctness  of  which  the  debtor  did  not  object  on 
its  exhibition  to  him,  is  admluible  inevidoioe  aa 
an  admission  by  him,  though  it  la  inoompetent  as 
an  original  entry. 

2.  where  the  only  Issue  Is  as  to  Hia  p»- 
ment  of  an  account,  testimony  that  the  cred- 
itors had  executed  their  note  to  l^e  debtor  aft- 
er an  alleged  settlement  of  the  account  is  prop- 
erly excluded,  on  an  admission  by  the  debtor's 
counsel  that  the  note  was  not  in  any  way  connect- 
ed with  the  settlement 

a  Where,  in  reply  to  the  debtor's  claim  that 
the  account  had  been  partially  paid  by  a  delivery 
of  com  to  the  creditors,  one  of  them  testifies  that 
they  had  paid  for  the  com  by  turning  over  some 
ot  their  notes  to  the  debtor,  testimony  by  the 
debtor  that  the  creditors  had  subsequently  col- 
lected these  notes,  "which  I  can  prove, "  is  prop- 
erly excluded  as  hearsay,  since  the  natural  Im- 
port of  the  language  is  that  the  debtor  had  no  per- 
sonal knowledge  of  the  collection. 

4  When  the  debtor,  in  his  testimony,  admita 
the  correctness  of  the  account,  bat  si^  that  he 
has  paid  it,  the  burden  is  on  him  to  prove  the 
payment. 

Appeal  from  circuit  court,  Jackson 
county;  John  B.  Tally,  JiulRe. 

Action  on  a  bond  by  William  E.  Snod- 
grasR  against  C.  B.  Caldwell  and  others, 
partners  as  Caldwell  Bros.  The  defend- 
ants pleaded  payment  and  set-uff. 

The  defendants  requested  the  court  to 
give  the  following  charges  In  writing: 
"(J^)  A  merchant's  books  of  original  <>n- 
tries  made  by  htm  and  his  clerks  are  evi- 


dence for  him  In  a  court,  where  the  entries 
are  proven  by  the  merchants  and  clerks 
who  made  the  particular  entries,  and  that 
the  entries  were  made  correctly  at  tbe 
time  the  things  were  sold.  On  such  proof 
being  made,  the  books  are  evld^ce.  In 
this  case,  liie  books  ot  original  entries,  ac- 
cording to  the  evidence,  were  burned  op ; 
and  hence  tbe  books  here  In  court,  being 
copies  of  the  books  destroyed,  are  not  ad- 
missible, except  the  entries  on  page  642, 

f last  page ;}  and  they  are  admitted  to  the 
ury  as  evidence  In  connection  with  the 
testimony  that  this  page  of  Uie  account 
thereon  was  shown  to  W.  E.  Snodgrasa, 
and  he  made  no  objection  to  the  account 
against  [him]  on  cbis  page,  and  bence 
this  part  of  the  book  Is  evidence.  (1)  Tbe 
plea  of  set-off  by  the  defendant  Is  tbe 
claim  ottfae  defendant,  and Iscalled  acroae- 
action.  It  is  as  though  theplalntltt  sued 
the  defendant  on  his  claim,  and  then  the 
defendant  had  sued  the  plalntUf  on  his 
claim,  and  each  one  is  required  to  reason- 
ably satisfy  the  Jury  from  the  evldmce 
that  his  claim  la  correct  b^ore  they  can 
allow  It.  (2)  Now.  then.  In  regard  to  the 
plaintiff's  claim,  when  he  offers  the  note  of 
the  defendants,  this  makes  out  his  claim, 
unless  defendant  can  satisfy  you  from  the 
evidence  that  he  has  paid  the  debt,  or  has 
some  other  good  defense  to  It.  But  in  this 
case  the  defendants  do  not  deny  the  note, 
but  claim  they  have  an  account  to  ottAet 
against  It.  (3)  Now,  then,  having  offered 
their  account  as  a  set-otT,  it  Is  on  them  to 
prove  to  your  satlsfaotion  that  their  ac- 
count Is  correct;  but.  If  the  plaintiff  ad- 
mits that  he  owed  them  an  account  of 
about  91,700,  then  this  establishes  the  cor- 
rectness of  defendants*  account  for  about 
that  sum.  Now,  tbe  plaintiff  says  he  has 
paid  that  account,  and  tells  you  bow  be 

Said  It.  If,  having  admitted  the  account, 
e  relics  on  payment,  then  the  burden  Is 
on  him  to  reasonably  satlBfy  the  Jury  that 
be  paid  It,  and  this  he  should  do  by  the 
greater  weight  of  evidence.  That  Is,  his 
evidence  that  he  has  paid  the  account 
should  be  of  greater  weight  than  defend- 
ants* evidence  that  he  has  not  paid  It.  If 
It  Is  not  as  great  or  only  equal  to  tbe  de- 
fendants', then  he  has  failed  to  prove  the 
payment, and  in  thatevent  thejuryshould 
allow  the  defendants  theirset-off,  and  take 
the  claim  ot  one  side  from  the  claim  of  the 
other,  and  rendRr  their  verdict  for  the  bal- 
ance In  favor  of  the  one  In  whose  favor 
the  balance  Is  found.  (4)  It  the  plaintiff, 
on  the  trial  of  this  cause,  admitted  that 
the  account  of  Hnodgrass  ft  Caldwell, 
which  Is  offered  In  evidence,  was  correct 
to  the  amount  of  about  $1,700,  but  claimed 
that  he  has  paid  the  account,  then  the  de- 
fendants'case  is  made  out  as  to  BO  much 
otsald  account :  and  they  are  mtltled  to 
have  It  allowed  them,  unless  tbe  plaintiff 
has  satisfied  the  Jury  by  the  preponderance 
of  the  evidence  that  he  has  paid  the  ac- 
count." The  court  gave  each  ot  these 
charf^es,  agalntit  the  objection  and  excep- 
tion of  the  plaintiff.  There  was  judgment 
tor  the  defendants,  and  the  plaintiff  pros- 
ecutes this  appeal,  and  assigns  the  rulings 
ot  the  court  on  the  evidence,  and  the  giv- 
ing of  the  charges  requested  by  the  defend- 
ants as  error. 
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R.  C.  Brlckell  and  Bant  ft  C7optOBj.  for 
appellant.  J.  B.Browa  and  WattaAaont 
for  appellew. 

STONif,  C.  J.  The  prenent  salt  by  Snod- 
KTaas  was  on  a  b*nd  or  note  under  seal, 
and  the  defendant  did  not  deny  the  execu- 
tion of  the  bond.  Thedefense  was— F/rat, 
payment;  and,  second,  set-oft.  The  set- 
ott  claimed  was  an  account  for  a  larger 
sum  than  the  amount  of  the  bond  alleged 
to  be  due  from  Snodgrass  to  the  defend- 
ants. On  the  matter  of  the  set-off,  the  tes- 
timony was  greatly  In  conflict.  Snod- 
grass  had  control  of  several  plantations, 
and  was  In  the  habit  of  advancing  to  his 
laborers  or  tenants.  The  proof  leaves  it 
In  doubt  whether  the  plantations  werecnl- 
tdvated  by  hired  labor  or  by  tenants.  The 
advances  thus  made  by  him  consldted 
largely  In  merchandise  and  supplies,  pur- 
chased by  him  from  merchants  on  time. 
The  defendant's  testtmony  tended  to  show 
that  a  considerable  sum  of  the  advances 
be  had  made  were  pnrchased  by  him  from 
Caldwell  Bros,  on  a  vredit.  and  that  when 
they  executed  their  boud  to  him  he  owed 
tbem  about  91,700  on  accoont, partly  past 
due,  and  partly  running  to  maturity. 
Tb^  testimony  also  tended  to  show  that 
the  bond  sued  on  rested  on  an  Independ- 
ent consideration,  having  nothing  to  do 
wltb  the  account  for  merchandise  sold. 
Many  witnessea  teatlfled  to  sales  of  ditler- 
ent  Items  set  forth  In  the  account,  as  hav- 
ing been  made  within  their  knowledge, 
but  this  species  of  proof  did  not  extend  to 
each  one  nt  the  varlons  items  which  went 
to  make  up  the  total  snm  claimed.  One 
of  the  defendants,  being  examined  as  a 
witneBH,  testified  that  tbe  books  of  orig- 
inal entries  had  been  burned  up,  but  that 
those  entries  had  been  copied  In  another 
book  by  the  book-keeper  of  the  firm,  and 
that  the  book-keeper  was  then  dead.  He 
testified  that  all  the  items  of  the  account 
were  bo  copied,  and  that  on  the  last  page 
of  the  Bald  account  many  items  appeared, 
together  with  the  sum  or  looting  of  the 
entire  account,  showing  the  amount 
claimed  to  be  due  from  Snodgrass  on  the 
account.  This  witness  testified  that  be 
exhibited  to  Snodgrass  the  last  page  or 
sheet  of  said  account.  Including  the  foot- 
ing, and  that  said  Snodgrasseither  admit- 
ted its  correetnesfl,  or  did  not  raise  any 
objection  to  it.  Said  last  sheet  or  page  of 
the  copy  acconnt  was  then  put  In  evidence 
against  the  ohjection  ot  plaintiff,  and  he 
pxcepted.  This  testimony,  11  believed,  was 
pertinent  and  legal  only  on  the  theory 
that  Snodgrass*  admission  of  the  correct* 
iiess  of  tbe  account,  or  his  failure  to  ob- 
ject to  it,  was  an  express  or  implied  a<l- 
nil88lon  of  its  correctness.  1  Greenl.  Ev. 
5197;  1  Brick.  Dlg.p.83S,§439.  If  Caldwell 
testified  trnly,  the  page  or  sheet  of  the  ac- 
coont testified  to  have  been  shown  to 
Snodgrass  constituted  part  and  parcel  of 
tbelatter's  admission,  expressly  made,  or 
implied  from  silence,  and  the  admission 
was  meaningless  without  it.  Itwas  prop- 
erly admitted.  Acklen  v.  Hickman.  68 
Ala.  496;  MIms  v.  Sturdevant,  36  Ala.  636; 
1  Greenl.  Ev.  S§  436,  437. 

Plaintiff.  Snodgrass,  when  examined  as 
a  witness,  admitted  that  be  owed  Cald- 


well Bros,  about  f  1,700  by  account,— 
about  the  amount  claimed  by  them,— but 
said  he  had  paid  It,  and  be  owed  them 
nothing.  He  said  it  had  been  taken  Into 
the  account  and  settled  when  the  bond 
was  executed  on  which  this  suit  was 
brought.  He  denied  that  tbe  sheet  or 
page  of  tbe  account  had  ever  been  shown 
to  him,  as  testified  to  by  Caldwell.  He 
was  asked  by  his  counsel  "whether  he 
took  any  other  note  or  notes  ot  tbe  Cald- 
well Bros,  alter  the  note  In  suit  was  ex» 
coted.  Defendant  objected  to  this  ques- 
tion. Plalntltt  here  stated  that  be  [did] 
not  remember  that  Caldwell  Bros. 'aec<mnt 
was  in  with  the  Snodgrass  ft  Caldwell  ac- 
count; and  bis  counsel  stated  they  did 
not  expect  to  show  that  the  note  Inquired 
about  was  In  anyway  connected  with  the 
settlement  of  <>iiawdl  Bros.'  account. 
Thereupon  tbe  conrt  sustained  tiie  objee- 
tlon,  and  the  plaintiff  then  and  thrae  ex- 
cepted. "  We  have  quoted  literally. 

It  had  been  testified  during  the  trial, 
without  conflict,  that  Snodgrass  (not 
plaintiff)  and  Caldwell  had  been  partners 
In  merchandise,  and  that  Snodgrass  sold 
his  Interest  to  another  Caldwell,  when  the 
firm  of  Caldwell  Bros,  was  formed,  and 
continued  the  business.  A  large  part  of 
the  account  claimed  as  set-oH  had  been 
due  to  Snodgrass  &  Caldwell,  and,  when 
tbe  sale  and  change  of  partnership  took 
place,  this  claim  passed  over  to,  and  be- 
came tbe  property  of,  the  new  firm  of  Cald- 
well Bros.  It  will  have  been  discovered 
thatthe  real  Issue  In  thlscase  was  whether 
or  nut  the  plaintiff,  Snodgrass,  owed  the 
account  which  was  claimed  as  a  set-off. 
Upon  all  other  questions  tbe  litigants  were 
agreed;  and  they  were  practically  agreed 
on  this,  except  as  to  the  disputed  assertion 
of  its  payment.  So  payment  rel  bob  of 
that  account  was  the  real  and  only  issue 
of  fact  before  the  Jury.  Prima  f&cie,  any 
testimony  that  was  not  "in  any  way  con- 
nected with  the  settlement  of  the  Caldwell 
Bros.'  account"  would  seem  to  have  been 
Irrelevant.  But  for  this  statement  we 
could  conceive  of  bearings  the  giving  of  a 
later  note  might  have  on  the  inquiry  of 
payment  ol  the  account.  Stated  as  the 
question  Is,  we  cannot  affirm  that  the  clr- 
cait  court  erred  in  excluding  the  evidence. 
But  it  la  not  shown  the  answer  would 
have  ellulted  any  Information.  Roberts  t. 
State,  68  Ala.  515:  Tolbert  v.State,87  Ala. 
27,  B  South.  Rep.  284. 

Some  testimony  was  given  tending  to 
show  a  partial  payment  of  the  account 
claimed  as  a  set-off.  by  a  sale  ol  com 
from  Snodgrass  to  Snodgrass  ft  Cald- 
well, while  tbe  account  remained  their 
property.  In  reply  to  this,  there  was 
testimony  tending  to  show  that  the 
com  was  paid  for  in  notes  turned  over 
by  Snodgrass  &  Caldwell  to  plaintill.  On 
re-examinatlou  in  reference  to  this  trans- 
action, the  plaintiff  stated:  "The  Cald- 
wells  collected  th^e  collaterals,  which  I 
can  prove. "  This  answer,  on  objection  of 
defendants,  was  ruled  out  by  the  conrt. 
There  was  no  error  In  this.  The  natural 
import  of  the  language  was,  not  that  the 
witness  had  personal  knowledge  of  the 
collection,  but  that  he  cuiild  make  proof 
of  it.  This  was  mere  hearsay, wdprop- 
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erlyexdnded.  Tt  the  wttneas  bad  any  peiv 
Bonal  kuowledRe  on  the  subject,  It  should 
have  been  called  out  by  further  Interro- 
gation. 

We  do  not  understand  charRe  as 
appellant's  connBel  does.  Its  first  para- 
graph or  phrase  Is  simply  a  statemmt  oS 
the  rule  for  admitting  books  of  original 
entries  in  evidence.  That  clause  has  no 
direct  bearing  on  this  case,  for  nobuoksol 
original  entry  were  offered  In  evidence.  In 
the  second  clause,  commencing  with  the 
words,  "in  this  case."  the  court,  as  a 
predicate  for  the  instruction  Intended  to 
be  giren,  stated  what  the  testimony  bear- 
ing on  the  subject  traded  to  prove.  "Ac- 
cording to  the  evidence,"  Is  the  language 
of  the  Instruction,  and  there  was  no  con- 
flict In  the  testimony  that  the  books  of 
original  entry  bad  been  burned.  The 
court  rightly  instructed  the  Jury  that  the 
book  before  them,  being  only  a  copy,  was 
not,  as  a  book,  admissible  in  evidence. 
We  suppose  this  was  in  reference  to 
some  contention  which  had  been  pressed 
in  the  trial.  The  real  point  of  the  Instruc- 
tion was  that  the  Jury,  "In  connection 
with  the  evidence,"  could  consider  the 
page  of  tbe  book,  and  only  that  page, 
which  (Jaldwell  testified  had  been  shown 
to  SnodgrasB.  In  this  the  court  commit- 
ted no  error,  as  we  baTeshown  Ina  former 
part  of  this  opinion.  Cbances  1  and  2  are 
so  manifestly  correct  we  will  not  commoit 
on  them. 

The  objection  to  chai-ges  3  and  4  Is  con- 
fined to  that  portion  of  them  which  de- 
clares the  burden  of  proof  of  payment  of 
the  account  relied  on  as  set-off.  Plain  tlH 
in  bis  testimony  admitted  that  be  had 
owed  an  account  for  about  tbe  amocnt 
cislmed,  but  said  he  had  paid  it.  The  in- 
struction was  that,  the  plaintiff  having 
admitted  the  Indebtedness,  the  burden 
was  on  him  to  prove  Its  payment;  "and 
this  he  should  do  by  the  greater  weight 
of  evidence;  that  is,  his  evidence  that  he 
has  paid  the  account  should  be  of  greater 
weight  than  the  defendant's  evidence  that 
he  has  not  paid  It. "  It  must  not  be  ovez^ 
looked  that  this  was  the  case  of  an  adml^ 
slon  made  by  the  platntilf  while  giving  bis 
testimony. 

It  Is  certainty  the  rule  that,  when  admis- 
sions are  relied  on  as  evidence  against  tbe 
party  making  them,  they  cannot  be  gar^ 
bled,  and  on\y  such  portioas  as  the  offerer 
choones  put  In  evidence.  But  the  rule  does 
not  require  thut  every  part  of  the  admis- 
sion shall  be  taken  as  equally  true.  The 
mle  Is  the  same  as  that  which  relates  to 
confesHioiis,  and  It  Is  for  the  trying  body 
to  determine  the  credibility  of  the  differ- 
ent parts.  1  Oreenl.  Ev.  $  201 ;  8  Brick.  Dig: 
285,  ft  647;  BInford  v.  Dement,  72  Ala.  4»1; 
Zelntcker  t.  Brigham,  74  Ala.  598.  The 
rule  Is  different  when  facts  are  admitted 
as  a  basis  of  trial. 

The  general  rule  Is  that  the  burden  of 
proof  in  on  him  who  asserts,  and  not  on 
him  who  denies;  andconlessiunand  avoid- 
ance Is  not  an  exception  to  the  rule.  To 
test  this,  let  us  suppoRe  the  pleadings  had 
been  drawn  out  in  full.  The  plaintiff  de* 
dares  on  his  bond,  made  by  ddendsnts, 
and  payable  to  himself.  Defendiuits  con- 
aud  avoid;  that  is,  they  admit  the 


making  of  the  bond,  but  aver  that  plain- 
tiff owes  them  a  larger  sum,  whk:h  tbe^y 
seek  to  set  off.  Plaintiff  then  confesses 
and  avoids,  by  replying,  not  that  he  never 
owed  the  account  pleaded  as  set-off,  but 
that  he  had  [>ald  It.  This  leaves  the  qnea- 
tlon  of  payment  of  the  account  the  only 
Issue  In  the  cause,  and  on  that  imaa  the 
burden  of  proof  is  on  him  who  asserts  pay- 
ment.  Cbnigea  8  and  4  are  Ires  from  error. 
Affirmed. 


Phinizt  et  al.  v.  Foster. 
(Bvprema  Cowrt  of  A!bab(ma.  Hay  ai,  UOa) 
CoNSTHUonON  or  Wills. 
A  testator  directed  that,  in  the  event  of  the 
death  of  one  son  without  issue  living  at  hfa  death, 
then  his  portion  was  to  be  divided  eoual^  among 
tbe  children  of  another  son.     Hetd,  that  only 
those  oblldren  who  were  living  at  the  Ume  %A  the 
death  of  tbe  fimnar  son  wtthont  lasne  totdc  undor 
the  wilL 

Appeal  from  cbanceiy  eonrt,  Lawrence 

county;  Thohas  Cobbs,  Chancdlor. 

Ward  &  Betts.  tor  appellants.  W.  P. 
Cbitwood  and  E.  H.  Foster,  for  appellee. 

Clx>pton,  J.  The  sixth  clause  of  the  will 
of  Samuel  Watklns,  who  died  In  1885, 
reads  as  follows:  "In  the  eveoit  of  my  son 
Edgar  dying  without  Issue  living  at  his 
death,  I  draire  his  portion,  with  the  ac- 
cumulations, to  be  divided  equally  among 
the  children  of  Paul  J.  Watklns  and  my 
daughter  Elmira ;  and,  In  the  event  of  my 
daughter  Elmira  dying  without  issue  living 
at  her  death,  I  desire  the  estate  left  to  her 
and  her  children,  t(^(her  with  the  acfumu- 
latlons,  to  be  equally  divided  among  all  my 

f:andchildren  and  grpat-grandcblldren. 
ut  great-grandchildren  whose  parents 
are  living,  and  able  to  take  under  this 
will,  not  Included  In  this  bequest."  At 
the  time  of  the  testator's  death,  Paul  J. 
Watkins  had  five  children  living,  three  of 
whom  died  prior  to  the  death  of  Edgar 
Watkins,  who  died  In  18t«7  without  leaving 
Issue  Uving.  The  bill,  which  Is  filed  by  ai^ 
pellee,  one  of  the  children  of  Paul  J.  wat- 
kins who  survived  Edgar  Watklns,  bringa 
the  foi-egoing  clause  of  the  will  tor  con- 
stmctlou,  and  seeks  to  have  ascertained 
and  determined  who  ore  the  persons  en- 
titled to  share  In  the  distribnUon  of  his 
portion  of  the  estate,— whether  all  the 
children  living  at  the  time  of  the  death  of 
the  testator,  or  only  those  who  were  liv- 
ing at  the  time  of  Edgar's  death. 

Admitting  the  uncertainty  of  the  hap- 
pening of  the  event  upon  which  they  were 
to  romeinto  possession  of  the  property,  ap- 
pellants contend  that  the  children  living 
at  the  death  of  testator  are  the  persona 
ascertained  by  the  wlU  to  take  when  the 
contingency  happened,  and  thns  became 
invested,  with  a  present  right  of  a  fut- 
ure contingent  enjoyment. — a  possibility 
coupled  with  an  interest  transmissible  by 
deB(reut,-~and  which  entitled  the  renl  aud 
personal  representatives  of  those  who  died 
during  tbe  continuance  of  Edgar's  life  to 
participate  In  the  dMrlbntlon  when  the 
period  of  distribution  arrived.  Two  rales 
are  Invoked  In  support  of  this  construc- 
tion,—theilrat,  that  a  will  speaks  from  the 


Digitized  by 


Google 


Alt.)  FHINIZT 

death  of  ibB  testator;  and  the  aeeondf 
that  the  law  faTors  vested  estates. 

For  uioet  purpuoea  the  will  is  regarded 
as  speaklns  from  the  death  of  the  testa- 
tor, especially  in  reference  to  claRses  of  per- 
Rons  aabject  to  fluctaatlon  bj  increase  or 
diminution  In  number,  which  Is  generally 
onder^tood  to  apply  to  persons  answer- 
Ins  tlie  description  at  the  time  of  the  tes- 
tator's death.  In  a  gift  to  a  tenant  for 
life,  remainder  to  his  children  or  to  the 
children  ot  a  third  person,  those  llrlng  at 
the  death  of  the  testator  take  rested  re- 
mainders, subject,  it  may  be,  to  open  and 
let  In  any  after-bom  children.  It  Is  also 
au  acknowledged  rule  that  the  lawincUnes 
to  regard  estates  as  rested,  rather  than  con- 
tingent. Best,  L.Ch.  J . ,  states  as  tfaeestab- 
lished  rule  for  the  gnldance  of  the  court: 
"That  all  estates  are  to  be  boldm  to  be 
rested  except  estates  in  the  derides  of 
which  a  condition  precedent  to  the  vest- 
ing 1b  bo  dearly  expreHsed  that  the  courts 
cannot  treat  them  as  rested  without  de- 
ciding in  direct  oppoBitlon  tu  the  terms  of 
the  wiU. "  DufBeld  r.  DufBeld.  1  Dow  ft  C. 
811.  The  rate  is  generally  applied  when  the 
intention  of  the  testator  is  obscure  and 
doubtful.  It  has  no  application  when  the 
fntentiOD  to  create  contingent  legacies  or 
derlaes  la  clear.  In  respect  to  each  of  the 
rules  the  intention  of  the  testator,  as 
shown  by  the  words  employed  by  him, 
mast  control. 

The  plrotal  question  Is  whether  the  es- 
tate In  remainoer.  created  by  the  vlIK 
-rested  at  the  death  of  the  testator,  or 
was  it  contingent?  The  dlsttngalshlng 
characteristics  are:  A  remainder  is  said  to 
be  rested  when  the  estate  passes  out  of 
the  grantor  at  the  creation  of  the  partlcQ- 
Inr  estate,  and  rests  In  the  grantee  daring 
Its  continuance,  or  eo  fnstnnti  that  It  de- 
termines, when  a  prrsent  interest  passes 
to  a  certain  and  definite  person,  to  be  en- 
Joyed  in  fiJturo,  and  Is  said  to  be  contin- 
gent when  the  estate  is  limited  either  to  a 
dabloDB  and  nncertain  person,  or  npon 
the  happening  of  a  dubious  or  uncertain 
urent,— uncertainty  of  the  right  of  enjoy- 
ment, as  distlngDlsbed  from  the  anrertaln- 
ty  of  possession.  Lessee  ot  Poor  r.  Consl- 
dlne,  6Wa1t.  458.  It  Is  an  established  prin- 
ciple that  estates  are  regarded  as  contin- 
gent when  the  erent  upon  which  they  take 
effect  may  or  may  not  hBpi>en.  For  In- 
stance, when  a  will  glres  a  legacy  to  a  cer- 
tain person  If  he  reaches  a  certain  age,  it  Is 
presumed  that  the  testa  tormeant  he  should 
not  have  It  unless  he  reached  that  age.  Ae- 
cordlng  to  the  express  terms  of  this  will, 
the  children  of  Paul  J.  Watkinstook  noth- 
ing unless  Edgardied  without  issue  liring. 
The  condition  precedent  to  th«  resting  of 
the  estate  Is  Bo  apparent  from  the  terms 
employed  by  the  testator  that  It  cannot 
be  held  to  hare  conferred  a  present  right 
of  future  enjoyment  without  subverting 
his  manifest  intention.  The  time  when 
th«y  can  eome  into  possession  and  enjoy- 
ment is  not  merely  a  qualifying  clause  of 
the  time  of  divlBion.bnt  Is  attached  to  the 
subject  of  the  gift,— Is  of  Its  esBence  and 
substance.  High  v.  Worley.  32  Ala.  709; 
Marr  r.  McCuUougb,  6  Port.  (Ala.)  507. 
From  the  nature  of  the  erent  upon  the 
bappenlDg  oi  which  the  gift  arises,  ttaetes- 
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tatormastbe  presumed  to  hare  made  no 
gift  unless  it  happened. 

When  thepaymentof  a  legacy  is  depend- 
ent upon  an  uncertain  future  erent,  which 
may  or  may  not  occur.  It  lapses  If  the  leg- 
atee dies  before  the  happening  of  the 
erent.  There  must  be  some  person  Id  esse 
capable  of  taking  when  the  contingency 
on  which  the  right  depends  occurs.  On 
this  principle.  If  a  legacy  la  glvni  to  a  class 
of  persons  d^tendent  on  an  uncertain 
erent,  that  class  1b  to  be  ascertained  at 
the  time  of  Its  happening,  If  it  erer  hap- 
pens;  and  the  entire  interest  rests  In  such 
persons  els  at  that  time  fall  within  the 
description  of  persons  constituting  that 
class.  In  3  Williams,  Ex'rs,  1S82,  the  au- 
thor states  as  one  of  the  positive  rules 
"that  if  the  words  'payable'  or  *to  be 
paid'  are  omitted,  and  the  legacy  Is  glr«i 
at  twenty-one,  or  if,  wheat,  in  case  or  pro- 
rlded  the  legatee  attains  twenty-one,  or 
on  his  attaining  that  age,  or  any  other 
future  definite  period,  this  confers  on  him 
a  contingent  Interest  which  depends  for 
Its  resting,  and  Its  transmlsslbillty  to  his 
executors  or  administrators,  on  his  being 
allre  at  the  period  siraclded."  In  Van 
Zant  r.  Morris,  36  Ala.  286,  It  Is  said: 
"Where  the  enjoyment  of  the  thing  de- 
vised is,  by  the  testator's  expressed  intent, 
not  to  be  immediate,  •  •  •  but  Is  post- 
poned to  a  particular  period,  or  until  a 
particular  event  shall  happen,  then  those 
who  answer  the  igeneral  description  at 
that  period,  or  when  the  event  happens 
on  which  the  distribution  Is  to  be  made, 
are  entitled  to  take. " 

In  Travis  v.  Morrison,  28  Ala.  494.  the 
testator  directed  his  executors  to  keep  his 
estate  together,  and  in  the  event  ot  his 
wife's  marriage,  or  the  marriage  of  any 
one  uf  his  children,  or  any  one  of  them  ar- 
riving at  age,  to  dirtdefals  proper^  equal- 
ly between  them,  glrlttg  each  achlla's  part. 
One  of  the  children  died  before  either  of 
them  arrired  at  the  age  of  21  years,  or 
married.  Tbeconrtsaid:  "Our conclusion 
Is  that  the  legacies  to  be  giren  and  as- 
signed by  the  executor  In  the  erent  of  the 
marriage  or  attalnmont  ot  majority  ot 
an;  of  the  legatees,  are  contingent,  and 
that  those  ot  the  legatees  who  were  allre 
when  some  one  ot  them  married,  or  ar- 
rired at  majority,  take  In  equal  parts  the 
entire  Iraqueat  mentioned  in  the  clauses 
nnder  consideration. " 

The  gift  Is  to  a  clasa,  children  of  Paul  J. 
Watklns.  The  term  "children,"  there  be- 
ing nonecessltrtogivelt  a  broader  signlfi- 
catiun  to  prerent  the  will  being  Inopera- 
tive, and  it  not  appearing  the  testator  in- 
tendcMl  to  use  it  In  a  more  extensive  sense, 
includes  only  the  persons  who  descended 
from  him  In  the  flrst  degree.  When 
he  Intended  grandchildren  orgreat-grand- 
chlldren,  he  used  those  terms.  McOnIre 
r.  Westmoreland,  86  Ala.  594.   As  the 

gft  is  to  a  class,  and  did  not  take  ef- 
ct  unless  Edgar  Watklns  died  without 
Issue  living,  the  rule  established  by  the 
foregoing  authorities,  and  sustained  by 
the  current  of  authority  with  scarcely  a 
dissent,  that  those  who  fall  within  the 
description  at  the  time  the  bequest  took 
effect,  and  those  only,  are  entitled  to  take, 
applies,  and  goreros  the  M^stnictlon  of 
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the  clanse  under  consideration.  Insnrance 
Co.  V.  Webb.54  Ala.  688;  Leigh  v.  Leigh, 17 
Beav.  606 ;  Satterfleld  v.  Ma^es,  11  Humph. 
58;  Lorillard  t.  Coster,  6  Paige,  185. 
Affirmed. 


New  Dbojitub  t.  Bebbt. 
{Supreme  Ctnart  of  Alabama.  Uar  1800.) 
MuinoiPAi,  CoaFORi.Tjojra— FowxBS— CoHTiuoTS. 

The  town  of  Kew  Decator,  organlied  under 
Code  Ala.  o.  1,  tit.  14,  SI  148&-1&16,  with  the  nsnal 
and  ordinary  monictpal  powers,  has  no  power  to 
establish  a  qoarautlue  against  property  and  per- 
aoDs,  and  a  omtraot  for  services  to  be  renderea  In 
GODueotion  therewith  is  uUrn  vkrea  and  void. 

Appeal  from  city  court  of  Decatar;  W. 

H.  I3IUP80N,  Judge. 

Plaintiff  was  employed  by  defendant, 
the  town  of  New  Decatur,  as  "chief  of  the 
quarantine  guard,"  and  brought  this  ac- 
tion for  eervicee rendered  In  that  capacity, 
recovered  Judgment,  and  defendant  ap- 
peals. 

C.  A.  Castle  and  WertASpe&ke,  for  ap* 
pellant.  J.  M.  Buibrd,  for  appellee. 

McClbllan,  J.  "It  Is  a  general  and  un- 
disputed proposition  of  law  that  a  mu- 
nicipal corporation  posseesefi  and  can  ex- 
ercise the  following  powers,  and  no  oth- 
ers :  First;  those  granted  in  express 
words ;  aeeoad,  those  necessartly  or  fairly 
implied  in  or  Incident  to  the  powers  ex- 
pressly granted ;  tbird,  those  essential  to 
the  declared  objects  and  purposes  uf  the 
corporation,— not  simply  convenient,  but 
lodiBpensabie."  1  DDI.  Mud.  Corp.  §b9; 
Smith  V.  Newbern.  70  N.  C.14;  Cook  Co.  v. 
McCrea,  93  111.  236;  Mayor,  etc.,  v.  Wharf 
Co..  63  Ala.  611 ;  Eulaula  t.  McNab,67  Ala. 
fiOO.  Applying  this  statement  of  the  pow- 
ers of  municipal  corporations— which  ts 
Bf^d  by  high  authority  to  bo  "the  best 
summary  of  all  the  decisions  upon  that 
point  to  be  fonnd  in  all  theboolcB''— to 
the  charter  of  the  town  of  New  Decatur  aa 
It  was  oi^anlzed  and  existed  in  1888,  the 
conclusion  must  be  against  the  power 
then  exercised  by  that  municipality  to  de- 
clare, establleb,  and  enforce  quarantine 
against  the  town  of  Decatur.  New  Deca- 
tur was  organized  under  chapter  1,  tit.  14, 
Code,  §§  1486-1616,  and  its  power  to  the 
end  in  question  must  be  referable  to  that 
statute  If  it  exists  at  all.  Confeseedly  no 
such  power  is  conferred  by  express  words; 
confessedly,  also,  no  such  power  is  essen- 
tial—not simply  convenient,  but  indispen- 
sable—to  the  declared  objects  and  pur- 
poRes  of  the  corporation.  And  certainly, 
though  not  confessedly  in  this  case,  the 
power  to  establish  quarantine,  and  pro- 
hibit persons  and  property  from  cumfng 
orbeingremoved  Intotlietnwo  from  Deca- 
tur, cannot  be  said  to  be  neccHsarily  or 
fairly  Implied  in  or  incident  to  the  express 
grants  of  po  wera.wbich  areto  pass  by-laws 
to  enlorcethe  powers  grunted ;  to  prevent 
And  remove  nuisances;  liuense,  etc.,  shows, 
amusements,  and  retailers ;  to  restrain 
and  prohibit  gaming,  houses  of  111  fame, 
disorderly  conduct,  etc. ;  to  establish 
watches,  and  appoint  ctiptalus  thereof; 
to  establish  and  regulate  markets  and 
town  prisons,  sink  and  repair  public  wells, 
etc.,  and  keep  la  repair  streets,  alleys,  and 


drains;  to  Ueense  and  reptlate  vehicles 

carrying  for  hire;  to  appoint  8  marshal* 
clerk,  treasurer,  and  other  necessary  offi- 
cer, and  provide  their  compensation;  to 
Impose  fines,  and  provide  lor  thdr  colleo- 
tion;  to  supply  vacancies  In  corporate 
offices;  to  purchase  and  hold  property, 
and  disp<ise  of  the  same;  to  exercise  such 
other  powers  as  areconferred  by  law;  and 
to  levy  and  collect  annual  taxes  on  prop- 
erty. How  the  granting  of  either  of  the 
several  powers  could  be  made  the  basis 
for  a  necessary  or  fair  Implication  that 
the  legislature  intended  also  to  confer  the 
power  to  eatablteh  a  quarantine  is  uot 
conceivable.  How  the  power  to  prohibit 
persons  from  coming  Into  the  town  under 
any  dreumstances  can  in  anyjnst  sense  be 
said  to  be  incident  to  any  one  of  the  pow- 
ers enumerated  we  are  unable  to  see. 
Every  power  conferred  maybe  fully  exer- 
cised and  effectuated  without  the  exercise 
of  the  power  here  claimed.  No  power  con- 
ferred would  la  the  slightest  degree  be 
aided  by  the  exercise  of  the  power  claimed 
here.  The  power  claimed  Is  not  expressly 
granted ;  Itfs  not  Implied  in  or  Incident  to 
any  power  granted;  it  is  not  essential  to 
the  declared  objects  and  purposes  of  the 
corporations;  it  does  not  exist.  The  em- 
ployment of  the  appellee  by  the  corporate 
authorities,  as  "chief  of  the  quarantine 
guard, "  cannot  find  Justification  or  au- 
thorisation under  the  power  ''to  establish 
night  and  day  watches  and  patrols, 
and  to  appoint  captains  thereof."  The 
watches  and  patrols  thus  provided  for 
are  for  the  ordinary  police  of  the  town, 
charged  with  the  conservation  of  peace 
and  good  order,  and  the  enforcement  of 
authorised  ordinances  of  the  municipal 
government.  None  of  these  duties  were 
to  be  performed  by  the  alleged  quarantine 
guard,  or  the  appellee  as  chief  of  that 
guard.  He  was  employed.  If  at  all,  sol^ 
tor  the  purpose  of  discharging  functinns 
with  which  the  municipality  had  no  pow- 
er to  clothe  him,  and  rendering  services 
which  were  not  In  furtherance  of  any  mu- 
nicipal object  or  purpose.  The  corporate 
authorities  having  no  power  to  establish 
quarantine  r^uiatlons,  they,  of  course, 
were  without  authority  to  execute  and 
enforce  them,  and  without  authority  to 
bind  the  town  to  payment  for  services  ren- 
dered In  the  execution  axtd  enforcement  of 
the  altm  virea  ordinance  or  resolution; 
and  the  attempt  toratlfythe  action  of  the 
latendant.  In  employing  appellee  and  as< 
suring  him  that  his  services  would  be  r^ 
muneruted,  was  equally  abortive  as  fixing 
any  liability  on  the  town.  1  Dill.  Mon. 
Corp.  §§  463-466. 

The  Judgment  of  the  city  court  ia  re- 
versed, and  Judgment  will  be  here  rendered 
for  the  appelant,  defendant  below. 


McDonald  v.  Bbrrt  et  al. 

{Supreme  Court  of  AUOHnnui.  May  21,  189a ) 

ExBXPTioira— EsTATB  or  Widow  nr  Hoia»nAi>— 
Res  Jcdioata. 
Where  an  application  by  the  administratis 
for  an  order  of  sale  of  the  landto  payadebtof  de- 
cedent's that  is  Qotsubjectto  any  exemption  is  de- 
nied, and  the  widow's  invalid  claim  of  homestead 
exemption  allowed,  aad  the  estate  is  subsequent- 
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It  declared  insolTaot,  the  crodltor  cannot  rabjeet 
the  land  to  hia  debt  after  the  widow's  deatii,  as 
the  order  allowing  the  homestead  ezemptioo, 
from  which  no  appeal  was  taken,  Is  Ileal,  and  de- 
cisive of  his  riffhis. 

Appeal  from  probate  court,  Marshall 
C0DDI7;  T.  A.  Strsbt,  Jndge. 

Code  Ala.  S  3648.  pmrtdes  that  when  tbe 
estate  la  Insolvent  thefaomeetead  exempted 
In  laror  of  tbe  widow  and  minor  children 
■ball  vest  Id  tbem  absolntely. 

XrUffA  Be/I.  for  appellant.  0,D.Strwt, 
lor  appellee. 

Stone,  G.  J.  On  September  1, 1865.  James 
Berry  executed  hie  bond,  or  note  under 
aeal,  payable  one  day  after  date  to  P.  KU- 
fo^e  &  Hons,  for  the  anm  of  9142.S1.  On 
November  25.  1873,  James  Berry  died,  be- 
ing a  resident  of  MarshaU  county,  and 
owDlng^  160  acres  of  land  therein,  on  which 
be  resided ;  the  laud  being  worth  leas  than 
92,000.  He  left  a  widow  and  children  sur- 
vlvlng  him;  some  of  tbe  latter  being  under 
age.  Having  made  a  will,  the  same  was 
probated;  and  un  January  12,  1874,  ad- 
ministration of  his  estate  with  tbe  will 
annexed  was  committed  to  thegeneral  ad- 
ministrator of  the  county.  The  bond  to 
Kilfoyle  &  Sons  was  properly  preneated  or 
filed  as  a  claim  against  the  estate,  was 
sued  on  against  the  admlaiatrator  before 
time  bad  perfected  a  bar.  (Code,  1886.  SS» 
2814,  2932,  2683,  and  notes,)  and  was  re- 
duced  to  Judgment  in  1S77;  the  amount  of 
the  Judgment  was,  9'.'89.81.  besides  costs. 
The  estate  having  been  declared  Insolvent 
pending tbesnit,  thejudgment  was  ordered 
to  be  certified  to  tbe  probate  court  for  pro 
rata  allowance.  On  December  24,  1875, 
the  widow  ol  James  Berry,  In  her  own 
uame  and  right,  made  affidavit,  uid  filed 
it,  claiming  the  whole  160  acres  of  land  lelt 
by  him  as  an  exempt  homestead  under  the 
act  approved  April  23. 1S73.  Seas.  Acts  p. 
64.  Nojudlcial  proceeding  other  than  that 
after  stated  was  had  on  this  claim,  and 
no  notice  was  given  of  it,  so  far  as  we  are 
Informed.  A  proceeding  was  then  pend- 
ing, at  the  soit  of  the  administrator,  to 
obtain  an  ordOT  to  sell  tbe  lands  for  tbe 
paymentof  debts,  on  thegroundthat  there 
was  not  snfflclent  personal  property  to 
paytbera.  All  the  personal  property.  b<fr> 
ing  lesa  than  f 1,000,  had  been  set  apart  as 
exempt.  On  February  28, 1876,  said  ap- 
plication for  an  order  of  sale  came  1^  for 
bearing,  when  tbe  widow,  by  ber  counsel, 
moved  that  her  homestead  exemption  be 
allowed  her,  and  proved  that  the  lands 
were  worth  less  tban  92,000.  The  coart 
granted  her  motion,  and  dismissed  the  ad- 
ministrator's petition  for  an  order  of  sale. 
On  February  14. 1S76,  tbe  administrator 
reported  the  estate  insolvent;  and  on 
March  15, 1S76,  it  was  declared  and  decreed 
to  be  Insolvent. 

It  is  not  shown  that,  on  the  trial  men- 
tioned above,  Kilfoyle  &  Sons  were  repre- 
sented. The  law  made  no-provislon  that 
the  creditors  should  have  notice.  The  pe- 
tition did  set  foi*th  that  there  were  un- 
paid debts  of  the  estate,— among  tbem, 
that  to  Kilfoyle  ft  Sons,— which  were  in- 
curred by  tbe  decedent  before  April  23, 
1873:  but  no  notice  Is  taken  of  that  fact 
In  the  decree  ol  tbe  court  dismlsBlng  the 


petition.  If  there  had  been  no  debt  In  ex- 
istence which  antedated  the  enactment  of 
the  exemption  statute  of  April  28,  1873,  It 
Is  not  perceived  that  the  probate  court 
erred  In  allowing  the  homestead  exemp- 
tion. Miller  V.  Marx.  65  Ala.  822.  It  hav- 
ing been  ascertained  by  tbe  decree  afore- 
said that  there  was  no  property,  personal 
or  real,  subject  to  administration,  the  ad- 
ministration was  brought  toasettlementt 
and  closed,  leaving  the  debts  unpaid. 

Tbe  widow  of  Jamee  Berry  died  in  1883 
or  1884;  and  afterwards,  January  16, 1885, 
John  C. Kilfoyle,  claiming  to  be  the  owner 
of  the  said  debt  to  Kilfoyle  &  Sons,  pro- 
cured the  appointment  of  an  administra- 
tor de  bonis  non  on  the  estate  of  said 
James  Berry.  In  his  petition  to  have  an 
administrator  appointed,  Kilfoyle  repre- 
sented that  be  was  the  largest  creditor  of 
Berry's  estate,  and  "that  the  said  James 
Berry  left  property  in  this  state  and  coun- 
ty that  yet  remains  unadmlnlstered  upon.  ** 
The  probate  court  of  Marshall  county 
thereupon  appointed  an  administrator  de 
bouJB  noo,  who,  10  days  afterwards,  filed 
his  petition  to  obtain  an  order  to  sell  said 
lands  for  the  payment  of  debts.  It  Is  not 
I>ercelved  that  there  is  any  imperfection  In 
the  petition  or  other  proceedings  to  ob- 
tain the  order  of  sale.  The  probate  court 
refused  the  order,  and  dismissed  tbe  peti- 
tion, on  the  ground,  we  suppose,  that 
tbe  widow's  claim  of  exemption,  and  Its 
allowance,  bad  placed  the  lands  bej'ond 
tbe  reach  of  creditors,  and  beyond  the 
power  of  the  administrator  to  subject 
tbem  to  tbe  pay  ment  of  debts.  From  that 
decision  the  present  appeal  Is  prosecuted. 

The  following  pruposltlous  are  settled 
by  our  decisions:  Firat,  when  any  person 
dies,  leaving  a  wife  or  minor  child  or  chil- 
dren, one  or  both,  surviving  him,  the  ex- 
emption In  favor  of  such  surviving  wife  or 
children,  as  a  general  rule,  are  determined 
by  the  law  in  forcent  tbetlmeof  the  death 
of  tbe  husband  and  father.  Taylor  v. 
Taylor.  53  Ala.  135;  RottenbeiTy  v.  Pipes, 
Id.  447.  Secoud.  A  statute  which  Increases 
exemptions,  either  of  homestead  or  person- 
al  effects,  has  no  operation  against  debts 
contracted  before  Its  enactment.  Alabama 
Conference  v.Vaughan.54  Ala.  443;  Wilson 
V.Brown. 58  Ala. 62;  Nelson  v.  McCrary,60 
Ala.  301;  Blum  v.  Carter,  63  Ala.  235; 
Cochran  v.  Miller,  74  Ala.  50 ;  Keel  v.  Larkln, 
72  AlB.493.  Third.  The  act  approved  April 
23,  1873,  repealed  all  statutes  of  exemption 
theretofore  in  force.  It  follows  that  as  to 
persons  djrlng  after  that  time,  and  before 
February  9,  1877.  who  owed  debts  con- 
tracted before  April  23,  1878,  there  were  no 
exemptions  to  wlfeandchlldreu  secured  by 
statute.  The  constitution  of  18(58,  bow- 
ever,  secured  certain  exemptions  against 
debts  contracted  after  it  went  into  effect. 
Debts  contracted  before  the  constitution 
of  1868  became  binding  were  not  subject  to 
any  exemption  claims  after  the  repeal 
until  tbe  re-enactment,  February  9.  1877. 
Sees.  Acts,  p.  95;  Code  1876,  §  2844;  Clark  v. 
Spencer,  75  Ala.  49;  Glddens  v.  Williamson, 
65  Ala.  439;  Carilsle  v. Godwin,  68  Ala.  137. 

As  we  have  shown,  the  debt  to  Kilfoyle 
was  contracted  In  1805,  and  Mr.  Berry  died 
in  Xoveniber,  1873.  There  were,  tfaei^ore, 
no  exemptions  against  thlsd^bt;  tfaatls* 
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the  KJlfoyle  debt.  Snch  portion  erf  the 
Uenry  clnlui  as  wrk  contr<icted  before 
April  28,  IS73,  ie  goremed  by  the  conBtita* 
tiun  of  1S68;  the  balance  of  It,  by  the  act 
approved  April  23.1878.  Wlien  Mrs.  Berry's 
homestead  exemption  wesconceded  tu  her, 
— February  2S,  1876— her  husband's  estate 
had  nut  been  declared  Insolvent.  Her  in- 
terest at  that  Htage  of  the  administration 
was  a  life-estate  in  her,  and  an  estate  dur- 
ing mlnnrtty  In  her  minor  child  or  chil- 
dren. Soon  afterwards— March  15, 1876— 
the  estate  was  decreed  Insolvent,  and  this 
ailarged  the  homestead  estateintu  a  tee,  if 
faer  homestead  claim  was  otherwise  valid. 
Baker  v.  Keitli.  72  Ala.  121. 

We  have  shown  above  that  Mrs.  Berry's 
Aalm  of  humesteadexemption  was  Invalid 
airaliiBt  the  KlUoyle  debt.  If  the  true  fact 
had  been  properly  presented  on  the  flrat 
applicutioD  for  an  order  to  sell  the  laud, 
th(>y  would  have  shown  the  claim  of 
faurnestead  exemption  to  be  unfounded, 
and  no  defense  to  the  application;  and.  If 
the  pri}batu  court  bad  ruled  thu  defense 
tufflclont,  his  deci*ee  would  have  been  re- 
versed In  this  court  on  appeal.  He  bub- 
tainod  the  deff^nee,  and  denied  the  applica- 
tion for  an  order  of  sale,  and  there  was  no 
appeal  from  his  ruling.  What  effect  has 
that  decision,  aciiuiesced  in  as  it  was, 
upon  the  preHent  application?   We  may 

? remise  that  there  has  l>een  nu  change  In 
he  stiitas  ot  the  estate,  material  to  the 
pn«eut  lni|uiry,  since  the  decree  on  the 
flntt  application  wari  pronounced.  In  pro- 
ceedings tu  sell  lands  of  a  decedent  for  the 
payment  of  debts,  theperaonal  representa- 
tive represents  the  creditors,  and  antago- 
nlzps  the  Interests  ot  the  heirs.  Steele  v. 
Steele.  64  Ala.  4;i8.  455,  4,'i6;  Wilburn  t.  Mc- 
Cailey.  63  Ala.  436;  Calhoun  v.  Fletcher, 
Id.  574 :  Corr  v.  Shackelford,  6S  Ala.  241. 
U'e  hold  that,  the  atatas  of  the  estate,  as 
affecting  theqnestlone  ralB&l  on  each  petl- 
t  tm,  bring  the  seme,  the  ruling  made  on 
tlif  first  trial,  that  the  homestead  claim 
was  valid,  Is  deciKire  of  the  right  under 
theRecond  petition,  and  that  the  probate 
court  did  not  err  in  reluelng  the  order  of 
sale.  Ford  v.  Ford,  68  Ala.  Ul;  MvCulley 
T.  Kobinson.  70  Ala.  432. 
Atfirmed. 


SNonasASB  v.  Ambbbteb. 
(Supreme  Court  of  Alabama.  May  SI,  1880.) 
ARBrntATioN— SoBinsaiON. 

1.  When  in  a  pending  salt  the  case  is  re- 
Cerred  to  arbitrators,  no  atstement  in  writing 
signed  hy  the  parties  of  the  matter  in  dispute,  as 
required  by  Code  Ala.  i  8228,  Is  necessary,  as  that 
section  only  applies  to  disputes  submiUed  when 
no  suit  is  pending. 

2.  When  one  of  the  arbitrators  agreed  on  by 
tiie  parties  to  a  pending  salt  declines  to  act,  ana 
anotuer  is  substituted  by  agreement,  a  memoran- 
dom  of  the  substitution  on  the  aulimission  is  not 
necesaary,  under  section  8S35,  which  requires 
such  momorandum  in  oases  submitted  when  no 
■ait  is  pending. 

Appeal  from  circuit  court,  Jackson  conn- 
ty ;  John  B.  Tally,  Judge. 

Code  Ala.  §  3221.  provides  that  coarls 
may  refer  pending  causes  to  arbitrators 
chosen  by  tiie  parties  or  their  attorneys. 
Section  3222  provides  that,  when  no  suit 
1ft  pending,  the  parties  may  refer  their  cour 


troversy  to  arbitrators  diosen  by  thera- 
Belvee,  whose  award  may  be  entered  up 
as  the  Judgment  of  the  proper  court.  Sec- 
tion 3223  provides  that  the  parties  must 
concisely  f)tatein  writing,  signed  by  them, 
the  matter  In  dlipnte  between  them. 

R.  a  BrickeU  and  Haat  &  Clopton,  for 
appellant.       L.  Murtin,  for  appellee. 

MoClkllas,  J.  Technically  an  order  of 
court  directing,  by  consent  ot  parties,  the 
arbitration  of  matters  Involved  In  a  pend- 
ing suit  Is  not  a  submission  to  arbitra- 
tors, but  a  reference  of  the  cause  as  present- 
ed by  the  pleadings.  iJptm  such  reference, 
there  1b  no  office  for  the  written  submis- 
sion entered  Into  by  the  parties  to  per- 
form. If  the  matter  In  controversy  al-  • 
ready  safflclently  appears  from  any  part 
of  the  record,— and  It  does  sufficiently  ap- 
pear from  the  complaint  or  statement  of 
the  cause  ol  action  In  every  pending  suit, 
—any  fnrtho'  statement  of  It  in  writing 
Is  unnecessary.  Mendeohall  v.  Smith, 
Minor,  (Ala.)  880;  Chapman  r.  Ewlng.  78 
Alu.  4U3. 

This  iB  made  to  appear  more  fully  by  a 
reference  to  the  a^'t  of  IKIS.  which  provides 
tor  the  appointment  of  urbltFators  by  the 
parties  for  the  settlenimt  of  any  suit  or 
controversy,  "and  ilf  no  suit  Is  i)ending) 
the  parties  shall  conciftely  state  in  writing 
the  nature  of  the  controversy,"  etc. ;  and 
this  distinction  as  to  the  necessity  fur  a 
written  submission,  stating  the  matter  in 
dlHpute,  Is  preserved  hi  our  present  Code, 
S§  3L'21-.S223.  The  objection  to  the  awani 
In  this  case,  on  the  ground  that  the  par- 
ties did  not  "concisely  state  In  writing, 
elgmed  by  them,  the  matter  In  dispute  be- 
tween them,"  is  therefore  untenable;  no 
such  statement  btdng  required  when  the 
arbitration  Is  had  on  an  order  of  reference 
in  a  pending  suit. 

The  only  other  objection  made  Is  predi- 
cated on  the  tact  that,  one  of  the  arbitra- 
tors originally  agreed  on  having  declined 
to  act,  another  was  substituted  by  agree- 
ment of  parties,  and  no  memorandum  of 
the  substitution  was  made  on  the  submis- 
sion, as  required  by  section  B22S  of  the 
Code.  The  Bubmisslon  here  referred  tola 
that  concise  statem^t  of  the  matter  in 
dispute,  and  the  names  ot  the  persons  se- 
lected as  arbitrators,  provided  for  by  see- 
tdun  3228.  There  waaao  sncli  statement  in 
this  case,  as  we  have  seen.nor  was  any  re- 
quired. The  memorandum,  therefore, 
could  not  be  entered  upon  it,  if  that  be  re- 
quired In  any  case  where  the  substitution 
is  made  by  the  parties.  Nor  do  we  think 
it  was  essential  that  the  agreement  to 
substitute  should  have  been  In  writing. 
That  would  be  necessary  where  the  origi- 
nal arbitrators  are  required  to  be  mimed 
In  the  written  statement  signed  by  the 
parties.  But  where,  as  here,  the  refei-ence 
Is  of  a  pending  suit  and  by  an  order  of  the 
conrt,  no  such  written  statement  of  the 
names  ol  the  persons  first  selected  is  re- 
quired, or  was  made  In  this  coae.  It  Is 
Bafficlent  If  the  persons  be  orally  agreed 
upon  and  orally  suggested  to  the  court  in 
the  first  instance;  and,  upon  the  failure  ol 
one  so  selected  to  act,  our  opinion  is  that 
a  substantial  compliance  witli  the  law  Is 
shown  when  the  parties  agree  on  the  par- 
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Bon  to  be  snbatltuted,  anrl  their  agree- 
meotln  this  behalf,  and  tbeDaiueoT  the 
peraoil  80  substituted,  are  recited  and 
stated  In  the  award,  as  was  done  here; 
and  Dotbing  more  than  Bubstantial  com- 
pliance with  the  statute  is  essential  to  the 
ralldlty  ol  the  award.  Code,  S  3232 ;  Chap- 
man    Ewing,  supra. 

We  find  no  error  In  the  record,  and  the 
Jndsnient  moat  be  affirmed. 


MoNBY  V.  State. 

(Supreme  Covirt  of  Alahaima.  Hay  2S,  1890.) 

LununD  AHD  Tbhant  —  FaAVDiimT  Rbmotai. 
or  Cbot. 

The  defendant  was  indloted  under  Code 
Ala.  %  38S5,  for  removing  certain  cotton  knowing 

It  to  be  subject  to  landlraxl's  lien.  llieTewas  ev- 
IdODce  that  it  was  first  moved  off  the  premises  to 
an  abandoned  taonse;  that  the  house  wherein  It 
was  asnally  stored  was  burned ;  and  that  it  was 
then  carried  to  a  certain  by  anotber  party, 
who  did  not  disclose  to  the  proprietOT  that  It  was 
defendant's  cotton.  Ife/d  that,  notwittistanding 
defendant  had  a  cootraot  with  the  landlord  to  re- 
move it  to  said  gin,  if  it  was  done  with  Intent  to 
defraud,  the  offense  falls  within  the  meaning  of 
the  statute;  and  it  was  not  error  to  refuse  to 
withdraw  auoh  evidence  from  the  Jury. 

Appeal  from  eity  court  of  Uont^omery. 
W,  L.  MMTtia.  Atty.  Oen.,  for  the  State. 

Ci^PTON,  J.  The  indictment  Is  found 
nnder  section  3836  ol  the  Codetandcharges 
defendant  with  selling  or  remoTlng^  a  bale 
of  cotton,  with  the  purpose  to  hinder,  de- 
lay, or  defraud  Oliver  Rusbton,  who  had 
a  lawful  and  valid  lien  thereto  nnder  a 
written  Instrument,  lien  created  by  law 
for  rent  or  advances,  or  other  lawful  and 
valid  claim,  verbal  or  written,  with 
knowledge  of  the  existence  of  such  claim. 
By  the  written  contract  between  defend- 
ant and  Rusbton  the  cotton  was  to  be 
pot  in  good  order,  and  delivered  to  the 
latter  at  his  store  at  Ralf  Branch.  There 
was  evidence  tending  to  show  that  it  was 
nnderatood  by  the  parties  that  the  cotton 
should  be  ginned  at  Smilie's  gin,  which 
waa  un  the  direct  route  from  the  premises 
ol  d^endant  to  the  place  of  delivery,  and 
to  vhlch  It  was  carried.  There  was  also 
evidence  tending  to  show  a  fraudulent  in- 
tent in  removing  the  cotton.  The  defend* 
ant  requested  the  court  to  instruct  the 
Jury  that  if  he  was  required  by  the  run- 
tract  to  have  tbe  cotton   fanned  and 

Sacked,  and  delivered  to  Rusbton  at  Ralf 
ranch,  and  he  did  no  act  of  removal  otb- 
er  than  to  haul  It  to  tbe  gin,  and  have  it 
ginned  and  packed,  they  must  acquit  him, 
although  be  may  have  hauled  the  cotton 
to  the  gin  with  a  fraudulent  intent. 

While  the  existence  of  a  valid  claim  or 
Hen,  and  a  sale  or  removal  of  the  property 
subject  thereto,  with  knowledge  of  tbe  ex- 
istence of  tbe  claim  or  lien,  are  essential 
elements  of  the  statutory  offense,  the  in- 
tent to  hinder,  delay,  or  defraud  the  claim- 
ant or  lienor  constitutes  Its  guilt.  If  it 
was  understood  by  the  parties  that  the 
cotton  should  be  ginned  and  packed  at  a 
particular  gin,  and  defendant  carried  it  to 
such  ffin  for  no  other  purpose  than  to  be 
put  In  order  for  delivery  to  Rusbton, there 
would  be  no  criminality  In  such  act  of  re- 
moval. Tbe  criminal  intent  would  be 


wantdng.  But  the  place  to  which  the  cot- 
ton waa  removed  i8lmmaterial.it  removed 
with  the  Intent  to  defraud.  Though  it 
may  have  been  understood  that  tbe  cot- 
ton should  be  ginned  and  packed  at 
Smilie's  gin  preparatory  to  being  delivered 
to  Rusbton,  if  it  was  carried  to  tbe  gin 
with  Intent  to  defraud  him  by  selling  It  to 
some  other  person*  or  disposing  of  It  In 
some  other  way,  then  the  offense  was  com- 
plete. 

The  first  charge  requested  by  the  defend- 
ant is  based  on  the  same  state  of  facts  as 
the  second,  omitting  tbe  traudolentlntent. 
This  cbarge  Is  oblectlonable,  in  that  it  ig- 
nores, asxd  draws  from  the  consideration 
of  the  Jury,  the  evidence  tending  to  show 
that  tbe  cotton  was  first  removed  to  an 
abandoned  house  about  a  mile  from  the 
premisee  of  defendant;  that  his  cotton- 
honse  was  burned;  and  that  after  the 
burning  of  the  bouse  the  cotton  was  car- 
ried to  the  gin  by  one  Klmbrongh,  who 
did  not  inform  the  proprietor  that  It  was 
defendant's  cotton,— evidence  materially 
bearing  upon  the  question  of  the  intent 
with  which  the  cotton  was  removed.  The 
cbarge,  in  fact,  withdraws  entirely  from 
the  consideration  of  the  Jury  tbe  question 
of  Intent. 

The  third  charge  requested  by  defendant 
is  abstract,  there  being  nu  evidence  tend- 
ing to -show  facts  on  which  to  base  an 
honest  belief  that  there  was  no  lien  on  the 
cotton. 

Affirmed. 

MclNEHNY  V,  iRVm. 

(Supreme  Court  of  Alabama,  May  23,  1890.) 

AdVSSSB  PoSSnsjOK— UHAOKNOWiailMSSD  DUD. 

1.  Where  plaintiff  and  defeadant  olafm  title 
under  the  sume  grantor,  10  years'  adverse  possfla- 
sion  by  plaintiff  under  an  uaaoknowtodgeQ  deed, 
prior  to  the  grant  to  defendant,  will  establidi  a 
superior  title  by  prescription. 

2.  A  deed,  wfituh  had  been  signed  18  yean  be- 
fore, but  not  admowledged  nntil  within  a  sh<»t 
time  prior  to  the  bringing  of  an  action  of  tres- 
pass qfuare  dauaum,  is  admissible  in  evidence, 
in  oonnectUn  with  plaintiff's  poa8eeBi<Hi  undv  it, 
as  oolor  of  Utie,  to  define  his  ooondarles. 

3.  It  is  competent,  in  impeaching  the  credibil- 
ity of  a  witnees,  to  prove  her  genial  character 
bad,  without  limiting  the  inquiry  to  matter  of 
vwacityi  but  it  is  not  permissible  to  inonireinto 
her  virtoe  and  ehasU^,  or  to  show  she  u  a  oom- 
mon  prostltnte. 

Appeal  from  circuit  court,  Moxgan  coun- 
ty ;  John  Moore,  Judge. 

This  action  was  brought  by  the  app^- 
lee,  Brown  Irvln,  against  the  appellant, 
M.  Mclnerny,  and  sought  to  recover  dam- 
ages for  a  trespass  committed  on  tbe 
lands  alleged  to  belong  to  tbe  plaintiff, 
by  breaking  down  the  fence  end  trampling 
under  loot  the  vegetables.  Tbe  plaintiff 
based  his  claim  to  tbe  strip  of  land  In  con- 
troversy, which  was  a  part  of  a  lot  In  the 
town  of  Decatur,  on  a  deed  made  to  blm 
by  one  N.  T.  Tisdale.  bearing  date  July  IS, 
1S71.  On  tbe  plaintiO  offering  to  Intro- 
duce this  deed  In  evidence,  the  defendant 
objerted:  but  the  court  overruled  his  ob- 
jection, and  tbe  defendant  thereupon  ex- 
cepted. The  evidence  of  the  plaintiff  tend- 
ed to  show  that  he  had  been  In  continuous 
possession  of  the  pai't  of  tlw  lot  In  eon- 
Digitized  by  VjOOglC 


842 


SOUTHBKN  REFOBTEB,  YoL.  7. 


(Ala. 


troveray  ever  since  tiie  execution  of  this 
deed,  and  bad  warned  the  defendant  to 
keep  off  of  the  said  tract  of  land.  The  de- 
fendant baaed  his  claim  to  lot  204  on  title 
which  he  derived  Indirectly  from  the  eald 
N.  T.  Tlsdale.  The  defendant  purchaHed 
the  lot  numbered  204  frum  one  Nelson, 
who  purchased  from  one  Sutton,  and  Sut- 
ton purchased  from  the  said  N.  T.  Tlsdale, 
December  2, 1881.  The  contention  of  the 
d^endant  was  that,  a"  he  bouf^ht  the  lot 
numbered  304,  and  as  the  part  of  the  lot  In- 
volved In  this  suit  was  a  part  of  the  said 
lot  204,  he  was  entitled  to  the  whole  of  the 
lot,  and  therefore  had  a  better  title  to  the 
tract  Involved  than  the  plaintiff,  and  hence 
could  not  be  KuUty  of  trespasH.  In  snb- 
Btantiatlon  of  his  claim  he  Introduced  one 
Minnie  King,  by  whom  he  proved  that  she 
lived  on  the  lot  204  In  the  years  1881,  im, 
and  1888,  and  Chat  the  part  of  the  lot  now 
Involved  was  not  then  Inclosed  within 
plaintiff's  fence,  but  the  said  fence  was  on 
the  line  between  the  lot  of  the  plaintiff  and 
the  said  lot  204,  and  that  the  part  here 
Involved  was  a  part  of  the  lot  W4.  There 
was  an  attempt  made  to  Imiteacb  the  said 
Minnie  Kins  in  the  manner  shown  by  the 
opinion.  The  rulings  of  the  lower  court 
on  the  pleadings  and  evidence  are  here 
assigned  as  error  by  the  defendant  below, 
who  prosecutes  this  appeal. 

0.  Kyle,  for  appellant.  Wert  31  Speake^ 
for  appellee. 

SoBCBBviLLB,  J.  The  action  is  one  of 
treepaHS  to  realty  qa&n  clauauta  fivffit, 
the  premises  alleged  to  have  been  tres- 
passed on  belni£  described  as  certain  parts 
of  lots  203  and  204  in  the  town  of  Decatur. 
The  defendant  Interposed  the  plea  of  not 
guilty  to  the  alleged  trespass  on  lot  203, 
and  the  special  plea  of  Uberum  teuemen- 
tuna  as  to  lot  204. 

1.  The  effect  of  the  plea  of  Itberum  tene- 
mentum  Is  to  assert  title  to  the  locua  ia 
4UO  in  the  defendant.  It  raises  the  ques- 
tion of  title,  and  evidence  of  paramount 
title  in  either  party  litigant  is  admissible 
precisely  to  the  same  extent  as  It  would 
be  under  the  general  Issue.  An  action  of 
trespass  of  this  nature  being  on  the  actual 
possession  of  the  plaintiff,  If  the  defendant 
proves  In  himself  a  superior  title  the  dam- 
age done  to  the  premises  can  be  no  Injury 
to  the  possessor,  because  he  has  no  right. 
Wilsons  V.  Bibb,  1  Dana,  7;  Dean  v.  Fall,  8 
Port.  (Ala.)  491;  2Greenl.  Ev.  §  626.  The 

glalntlff  having  proved  possession,  the 
urden  Is  then  cast  oo  the  defendant  to 
establish  a  better  title  In  himself,  or  else 
his  plea  fails. 

2.  There  was  clearly  no  error  In  admit- 
ting In  evidence  the  deed  from  Tlsdale  to 
the  plaintiff,  bearing  date  July  15. 1871.  It 
l«  truethattheexecutlon  of  this  paperwas 
not  acknowledged  until  February  »,  1887, 
about  16  years  after  It  was  signed,  and 
something  over  a  month  before  the  pres- 
ent action  was  commenced  But  It  was 
offered  In  connection  with  the  alleged  fact 
of  the  plalntltTs  actual  possession  under 
it  for  19  years  prior  to  the  dateof  the  trial, 
and  was  certainly  admissible  as  color 
of  title  to  define  the  extent  of  such  posses- 
sion, and  to  characterize  Its  boundaries. 
Bohannon  v.  State.  73  Ala.  47;  Doe  v. 


Anderson,  79  Ala.  909:  WHsons  t.  Bibb,  1 
Dana,  7;  Molton  v.  Henderson,62Ala. 

3.  Ten  years  of  adverse  possesion  under 
such  a  muniment  of  title,  with  the  excep- 
tions provided  for  by  the  statute,  which 
have  no  application  to  this  case,  "arms 
such  holder  with  all  the  powers  (rf  oflense 
and  defense  which  an  nnbrolcen  chain  of 
title  confers.**  Barclay  v.  Smith,  66  Ala. 
230.  Its  effect  would  be  to  cut  off  and  ex- 
tinguish any  suiKrior  legal  title  which  tbe 
defendant  may  have  had.  It  any  snch  be 
ever  acquired,  by  his  chain  of  title  from 
Tlsdale,  dating  back  to  the  Intter's  deed 
to  Sutton,  under  whom  the  defendant 
claims;  thus  converting  the  actual  ad- 
verse holder  Into  the  true  owner,  with  a 
perfect  title.  Blckneil  v.  Comstock,  IIS  U. 
S.149,e  Sup.CtRep.899:  Crockett  v.Liish- 
brook,  6  T.  B.  Mon.  681 ;  1  Amer.  &  Eng. 
Enc.  Law,  801-S03.  And  this  assertloa  of 
title  In  the  plaintiff  could  be  supported  un- 
der the  Issue  of  freehold  title,  raised  by  the 
special  plea  of  Uberam  tenementam,  with- 
out the  necessity  of  a  replication  to  such 
plea  on  tbe  part  of  the  plaintiff. 

4.  It  was  competent  for  the  d^endant 
to  Impeach  the  credibility  of  Uie  witness 
Minnie  King  by  proving  that  her  genaral 
character  or  reputation  was  bad.  It  was 
not  necessary  to  restrict  snch  inquiry  to 
reputation  for  truth  and  veracity,  al- 
though it  must  be  admitted  that  evi- 
dence bearing  especially  on  the  latter  in- 
quiry would  be  more  satisfactory  for  ttie 
purpose  of  impeachment,  and  of  conrse  ad- 
missible by  either  party.  The  practice  on 
this  subject  was  settled  In  this  state  as  far 
back  as  Ward  v.  State,  28  Ala.  63,  (decided 
in  the  year  1856.)  where  a  majority  of  this 
court  held  that,  In  Impeachlug  a  witness, 
the  Inquiry  is  not  limited  to  his  general 
character  for  truth,  but  his  bad  character 
generally  may  be  proved  as  a  fact  ffoias; 
to  his  credibility.  This  mllng  was  fol- 
lowed in  De  Kalb  Co.  v.  Smith,  47  Ala.  407, 
and  was  again  reaffirmed  in  Holland  v. 
Barnes,  58  Ala.  83,  and  Motes  v.  Bates, 
80  Ala.  382.  Tbe  practice  in  our  trial 
courts  has  been  uniformly  established  in 
conformity  to  these  rulings,  and  its  pro- 
priety has  passed  beyond  the  pale  of  far- 
ther discussion. 

6.  In  refusing  to  permit  the  witness  to 
be  impeached  by  evidence  of  her  alleged 
bad  character  for  chastity  and  virtue,  or 
by  showing  that  she  was  a  common  pros- 
titute, the  circuit  court  but  followed  the 
settled  rule  of  law  announced  by  this  and 
other  courts  on  the  subject.  Holland  t. 
Barnes.  58  Ala.  83;  Evans  v.  Smith,  17 
Amer.  Dec.  74,  note,  77,  and  cases  cited. 

The  rulings  of  tbe  circuit  court  are  all, 
in  oar  opinion,  free  from  error,  and  the 
Judgment  is  affirmed. 


Inuan  v.  Pbout  et  aJ. 
{Supreme  Court  of  Alabama.  May  28,  1880l) 
PARTmoM— jTmisDionoK— Pabcts, 
1.  A  sale  In  partitioa  among  Joint  teaisnte 
made  by  the  wobate  oourt,  under  Code  Ala.  1870, 
{  3514,  is  TSlldas  to  a  Judgment  creditor  of  (me  of 
the  Joint  tenants  whose  lien  was  aoouired  be/oro 
the  application  for  partition  was  med,  for  such 
creditor  is  not  a  necessary  party  to  the  proceed- 
ing  for  partition. 

Digiiized  by  VjOOglC 


Ala.) 


IXMAN  «.  FBOUT. 


813 


8.  Where,  mibseqnaDtlj  to  tlie  sale  for  portl- 
tloB  tlma  Durae,  tbe  Jadgmeut  creditor  has  hla 
execution  lerlea  od  the  loiot  tenant'B  undivided 
iotereat  In  the  land,  and  buys  it  in,  he  does  not 
become  a  taunt  In  oommcn  with  all  the  purchss- 
era  of  the  separate  tracts  ocmTeTed  at  the  parti* 
tlon  sale,  but  is  only  tenant  in  oonuuon  with 
each  indiTldiial  poronaser  to  the  artenft  his 
dAtor's  nndtrlded  Intueat  In  that  tnot,  and  he 
cannot  maintain  a  bill  against  all  the  pnrobaeers 
In  one  suit  for  a  second  partition. 

Appeal  (rom  chancery  coort*  Colbert 
coun^ ;  Tboicab  Cobbb,  Judge. 
Kirk  A  AlmoB,  for  appellant.   J.  B. 

Mtton,  for  appellees. 

Clopton,  J.  The  bill  filed  by  appellant 
eeefca  tbe  sale  erf  lands  for  partition  be- 
tween berselt  and  the  appelleee  aa  ten- 
ants In  common,  and  an  account  of  rents 
and  profits.  Appelleeti  and  Patrick  A. 
Front  ori^nally  were  Joint  tenants  of  the 
property,  baring  derived  It  by  descrat 
from  their  deceased  father,  eacb  owning 
a  one-filtta  interest.  On  March  21.  1886, 
complainant  recovered  a  Judgment  in  the 
drcult  conrt  against  Patrick  Pro  at,  npon 
wlilch  a  p/ories  ezecntlon  was  Issned  May 
4, 1886,  and  levied  on  the  same  day,  on  his 
undivided  Interest  In  the  lands,  execu- 
tion having  been  r^(ular1y  issued  and  de- 
livered to  tbe  sheriff.  His  Interest  was 
sold  June  7, 1H86,  and  purchased  by  com- 
plalnaut,  to  whom  tbe  sheriff  executed  a 
deed.  After  complainant  had  obtained 
her  Judgment*  Holden  Front,  one  of  the 
original  Joint  owners,  made  appllcatloo 
to  the  Judge  of  probate,  March  9, 1886,  for 
a  sale  of  the  land  for  partition  between 
tbe  Jufnt  tenants,  and  obtained  an  order, 
April  19,  18^,  of  sale,  under  which  the 
lands  were  sold  May  21,  1886,  and  par- 
chased  by  different  persons.  The  case 
made  by  the  bill  Is  that  complainant  and 
tbe  defendants,  being  four  of  the  original 
Joint  owners, are  tenants  In  common  of  all 
the  land  sold  by  thesfaerlff  under herexecu- 
tlon.  It  proceeds  on  the  theory  that  the 
proceedings  In  the  probate  court,  and  tbe 
decree  of  sale,  are  void  as  to  complainant, 
and  that,  having  acquired  the  Interest  of 
Patrick  Front,  she  Is  entitled  to  partition, 
as  if  no  such  proceedings  were  bad. 

Section  8514  of  Code  of  1876,  nnder 
which  tbe  proceedings  were  had,  confers 
on  the  probate  conrt  Jurisdiction  to  order 
a  pale  of  property  for  distribution  among 
Joint  tenants.  It  declares:  "  Judgesof  the 
probate  court  may  decree  and  order  asale 
of  all  property,  whether  real,  personal,  or 
mixed,  hi4d  by  Joint  owners  or  tmants  In 
common,  when  the  same  cannot  be  eq>- 
ultably  partitioned  or  divided  between 
such  Joint  owners  or  tenants  In  common, 
notwithstanding  they,  or  any  number  of 
them,  are  Infants,  or  persons  of  uusound 
mind."  The  Jurisdiction  is  invoked  and 
attaches  upon  tbe  filing  of  a  petition  in 
writing  to  the  Judge  of  probate  by  a  prop- 
er party,  containing  the  requisite  Jurisdlc- 
tlnniU  averments.  Tbe  transcript,  made 
an  exhibit  to  the  bill,  and  also  Introduced 
In  evidence,  shows  that  a  written  applica- 
tiun  was  made  to  the  Judge  of  probate  of 
Colbert  county.  In  which  county  the  prop- 
erty was  situate,  by  one  of  the  Joint  own- 
ers,  setting  forth  the  names  of  all  thejolnt 
ownen*  their  residences,  the  Interest  ot 


each,  the  property,  and  that  It  cannot  be 
equitably  divided  wittiontasale  thereof. 
Upon  the  filing  of  this  application  the  Jo- 
rlsdlctlon  ot  the  conrt  attached.  Morgan 
V.  Famed,  88  Ala.  897.  8  South.  Rep.  796. 
All  the  parties  in  Interest  had  notice.  The 
subsequent  proceedings  were  In  the  exer- 
cise of  this  Jurisdiction,  and  appear  to  be 
regular;  but,  if  not,  all  reasonable  Intend- 
ments will  be  made  to  support  the  decree. 
The  court  having  Jnrlsdietion  of  the  sub- 
ject-matter and  ot  the  persons,  the  decree, 
on  a  collateral  attack.  Is  valid  as  to  all 
those  who  were  parties  to  the  proceeding, 
and  operates  to  pass  title,  though  there 
may  bean  outstanding  Interest  In  a  per- 
son not  made  a  party,  It  the  petition  doe* 
not  disclose  such  Interest.  Whitlow  v. 
EchoU,  78  Ala.  206 ;  Cantelon  v.  Whitley, 
85  Ala.  347,  4  South.  Sep.  610.  But  the 
contention  Is  that,  the  complainant  being 
a  Judgment  creditor  of  one  of  the  Joint 
owners,  and  having  a  lien  on  his  Individ- 
ual Interest,  acquired  before  the  applica- 
tion was  made  to  the  probate  court,  the 
order  of  sale,  and  tbe  sale  for  partltkm. 
are  void  as  to  her.  Tbe  eontoitlon  goes 
too  far.  Llenbolders  are  not  nccessair 
parties  to  a  proceeding  for  partition.  It 
the  lien  covers  the  Interests  of  all  the  Joint 
owners,  It  Is  not  displaced  or  affected  by 
the  partition ;  and  if  It  Is  upon  a  separate 
undivided  share  the  statute  provides: 
"  When  there  Is  a  lien  on  an  undivided  In- 
terest ot  any  of  tbe  parties,  such  Hen*  H  a 
partition  la  made.  Is  thenceforth  a  charge 
only  on  tbe  share  assigned  tosuch  party.  ** 
Code,  $  8508.  No  provision  Is  made  for  the 
ascertainment  or  adjustment  of  liens  lu 
case  of  sale.  We  shall  not  undertake  to 
decide  whether,  under  tbe  effect  and  oper- 
ation of  the  statutes,  the  property  Is  dis- 
charged. In  case  of  a  sale  for  partition* 
from  a  Judgment  or  execution  Hen  on  a 
separate,  undivided  Interest,  acquired  be- 
fore tbe  filing  of  tbe  petition,  and  the  lien 
transferred  to  such  party's  share  of  the 
proceeds  of  sale ;  for,  conceding  that  the 
lien  Is  not  affected,  the  utmost  resnlt  Is 
that  the  property  Is  sold,  and  tbe  purchas- 
er takes  It  subject  to  the  Uen.  Partition 
Id  a  proper  case  Is  a  matter  of  right,  and 
unwilling  co-tenants  will  not  be  forced  to 
continue  a  relation  they  wish  dissolved 
because  the  undivided  interest  of  one  may 
be  incumbered.  Probably  in  such  case  tbe 
better  coursewould  be  to  resort  toacourt 
of  equity  for  a  sale  for  partition,  making 
the  llenbolders  parties ;  but  the  existence 
of  such  lien  does  not  oust  the  Jurisdiction 
of  the  probate  court. 

Under  the  decree  ot  sale  in  tbe  partition 
proceedings  In  tbeprubate  court  the  lands 
were  Bi>ld,  May  24, 18S6,  by  the  appointed 
commissioners,  the  sale  was  reported  to 
and  confirmed  by  tbe  court,  and  tbe  com- 
miSHloners  ordered  to  make  conveyances 
to  the  respective  purchasers.  At  the  sale 
John  Lasiter  purchased  lot  numbered  86; 
Holden  Front,  lot  17;  George  Front,  lot 
8.5;  and  Geo^e  Frout,  John  Frout,  and 
Joshua  Frout,  lot  144.  The  bill  seeks  par- 
tition of  tbe  two  lots  last  named.  By  the 
proceedings  the  title  of  the  original  Joint 
owners  to  the  several  tots  was  divested, 
and  rested  In  the  purchasers  respectivety, 
so  that  each  purchaser's  title  and  posses 
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fllon  to  separate  and  distinct.  Admitting 
that  thp  complainant  became  the  owner 
of  the  Interest  of  Patrick  Prout  by  ber 
parchase  at  the  sale  nnder  the  execution 
against  him.  the  sale  for  partition  having 
been  made  prior  tu  the  execatlon  sale,  she 
did  not  become  tenant  In  common  with 
the  original  Joint  owners  as  such,  bat  a 
tenant  in  common  to  Idie  extent  of  the  in- 
terest purchased  by  her  In  each  of  the  lots 
only,  with  the  purchaser  of  such  lot  at 
the  partition  sale.  The  title  and  poeaes- 
slon  of  each  purchaser  being  separate  and 
distinct,  complainant  cannot  sustain  a 
Joint  salt  against  the  several  purchasers, 
bat  mast  bring  a  separate  suit  against 
each  for  the  partition,  or  sale  for  parti- 
tion, of  the  lot  purchased  by  him.  In  re 
Prentiss,  7  Ohio,  410.  The  parties  must  be 
tenants  In  common  of  all  the  lands  sonxht 
to  be  divided ;  and  a  sale  for  partition 
among  the  original  joint  owners  having 
been  made  under  a  valid  decree  of  a  court 
of  coucurrent  and  competent  jorisdletlon, 
whereby  the  Joint  tenancy  was  diSBOlved, 
complainant  cannot  maintain  a  bill 
against  them  as  snch  for  the  purpose  of  a 
second  sale  of  the  same  lands  for  parti- 
tion among  them  and  herself  as  the  pur- 
chaser of  Patrick  Front's  interest. 

This  conclusion  relieves  the  necessity  of 
considering  the  other  qaestions  argued  by 
conitsel.  Affirmed. 


FooTE  V.  Godwin. 

(Supreme  Court  of  LwMxma.  Vaj  19,  iSttOi 
^  Ls.  Ann.) 

AsevxpfliT— IEvmBKOB--TBi.m>. 

1.  A  claim,  the  payment  of  which  has  re- 
mained undemanded  mora  than  10  years,  cannot 
be  recovered  auless  the  testimtmy  la  direct  and 
Bnoontradictod. 

S.  Alleged  ocmceslment,  deception,  and  fraud 
with  reference  to  an  amount  alleged  to  have  been 
collected  for  another  most  be  shown  conoluslrely 
In  order  to  enable  a  claimant  to  recover. 

8.  Plaintiff's  testimOQT  alone  with  referaioe  to 
ttie  alleged  otmoealment,  aeo^lou,  and  fraud  will 
not  be  field  auflloiant  to  jwovo  them,  when  pre- 
Tloaslyln  MiotbercaM,benxreedUforenttrlbtmal, 
he  has  sworn  that  the  amoant,  If  recovered, 
would  be  due  only  to  the  party,  since  deceased, 
from  whose  succession  he  now  seeks  to  recover. 
(SyUaime  by  the  CourL) 

C.  8.  Kellogg  and  fl.  H.  Wnlab,  for  ap- 
pelant. Bmneb  K.  Miller,  for  appdlee. 

BREA.DX,  J.  Appeal  from  the  drll  dis- 
trict court  for  the  parish  of  Orleans.  The 
record  shows  the  following  facta: 

Some  time  in  the  year  1862,  plaintiff's 
brother,  as  agent  of  David  R.  Godwin, 
bought  for  him,  In  Texas,  a  number  of 
beeves,  at  $20  per  head.  In  pnrchaslng, 
herding,  and  driving  them,  he,  the  said 
brother,  was  assisted  by  the  plaintiff  In 
thlasult.  The  latter  alleges  that,  while 
they  were  In  Texas,  he  also  bought  200 
bead  of  beeves,  and  all  together  they  were 
driven  to  Louisiana;  that  Godwin  was 
to  sell  these  beeves  In  the  New  Orleans 
market.and  accountto  plaintiff  in  propor- 
tion to  the  number  of  beeves  he  owned. 
In  Boath-wesfi  Louisiana,  300  of  these 
beeves  were  sold  to  the  Confederate  gov- 
ernment, and  others  were  afterwards 
bought  and  placed  in  the  drove,— a  nnm- 


ber  about  eqnal  to  that  sold  to  the  Con- 
federate government.  Tbey  were  pastured 
In  Louisiana  about  eight  months.  On  the 
trial  of  the  case  before  the  court  a  qaa,  a 
copy  of  an  affidavit  of  plaintiff  was  Intro- 
duced in  evidence,  In  which  he  deposed 
that  he  and  bis  brother  purchased  for  ac- 
count of  David  R.  Godwin,  and  with  hia 
money,  1,887  head  ot  Texas  beeves;  tbat 
tbey  drove  them  from  Texas  to  Cypre- 
niort.  In  the  parish  of  St.  Mary.  While 
there  they  were  taken  by  the  Federal  army 
in  April,  May,  and  June,  1863.  He  also  de- 
poses in  this  affidavit  that  they  cost,  pur- 
chase price  and  expenses,  $60,000. 

There  was  a  claim  presented  by  Godwin 
against  the  United  States  government,  be- 
fore the  soathem  claims  commission.  In 
1866,  for  the  value  of  1,200  head  of  Texas 
beeves  taken  by  the  Federal  army  in 
Cypremort,  the  number  remaining  of  the 
beeves  bought  for  him  by  hto  said  agent, 
as  t>efore  motioned.  The  case  was  beard 
before  this  commission,  and  a  trial  was 
had.  The  affidavit  before  mmtloned  was 
admitted  In  evidence.  In  addition,  at  the 
time,  plaintiff  testified  as  follows  before 
the  claims  commission  at  Washington: 
"Question.  Have  you  any  interest  In  this 
claim?  Answer.  I  have  not.  Q.  Ton  do 
not  expect  to  recover  anything. if  herecov- 
ers?  A.  No.  sir;  I  do  not.  Q.  Ue  pays 
yoa  for  coming  on  here,— yoar  expenses 
and  time?  A.  He  pays  my  expenses  bere. 
Q.  Nothing  was  said  about  your  bdng 
paid  in  proportion  to  the  amount  that 
was  recovered,  or  anything  of  that  sort? 
A.  No,  sir."  Upon  this  and  other  testimo- 
ny, the  claims  commission  held  that  the 
claimant  should  recover  the  sum  of  $24,000 
which  was  paid  to  him  by  the  government 
on  the  28th  May,  1H77. 

Plalntlfl  In  the  case  at  bar,  fn  1876, 
wrote  several  letters  to  Godwin,  In 
which  he  applied  for  loans  and  relief,  bat 
dues  not  state  anything  about  any  claim 
of  his,  either  actual  or  prospective,  grow- 
ing out  of  the  beet  transaction  in  the 
name  of  Godwin.  In  his  testimony  be- 
fore the  district  court  In  this  case,  plain- 
tin  testifies  tbat  he  knew  some  years  pri- 
or that  the  claim  against  the  goverumeDt 
for  the  value  of  the  1,200  beeves  had  been 
allowed,  but  that  he  was  informed  by  the 
claimant  that  the  amoant  was  not  saffi- 
cient;  that  be  had  applied  for  an  Increase. 
He  testifies  that  Godwin  designedly  con- 
cealed from  him  tbat  the  amount  bad 
been  paid.  Godwin  died  In  January,  1877. 
About  nine  months  after  his  death,  plain- 
tiff's counsel  ascwtalned  that  the  sum  al- 
lowed by  the  government  had  been  paid. 
This  suit  was  then  brought.  On  the  trial 
before  the  court  a  qua,  the  defendant 
offered  In  evidence,  and  It  was  admitted, 
a  copy  of  plaintiff's  affidavit  made  in 
1875;  the  affidavit  admitted  b^ore  the 
claims  commission ;  lUso  a  copy  of  bis  to»< 
timony  before  that  commission,  an  ab- 
stract from  which  is  copied  herein.  In  bis 
teBtimony,  plaintiff  denies  that  bis  evi- 
dence before  the  claims  commlnsion  was 
correctly  reported.  Nothing  Is  said  about 
the  affidavit.  Serious  oblectlons  are  prfr- 
sented  to  plalntlCf's  clalm.—at  least  two 
In  namber. 

1.  The  number  of  cattle  taken  by  tba 
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SiTernment  dora  not  compond  with 
enamber  boasrfat. 

Hie  nnniber  boagbt  lor  Oodwia's  account  in 

Texas  was   1,791 

Tb»  nnmber  bonght  la  Lonlflian^   800 

8,001 

Bold  to  tibe  Oonfedeimtw   800 

iMTlng   1,791 

Thfl  Federal  army  took   1.900 

The  records  do  not  dlscloae  that  more 
than  800  head  had  been  sold  belure  the 
Federal  army  took  these  1,200.  About  aa 
equal  nnmber  was  bonght  In  Louisiana. 
There  was  therefore  a  loss  Incurred  of  501 
head.  Plaintiff  alleges  that  ttiey  were 
Joint  ownws  In  theproportlon  of  one-sixth 
to  fiveHBlzths.  The  latter  proportion  of 
the  owneHblp  Incurred  considerable  loss, 
while  the  former  remalued  the  sauie;  for 
plaintiff  testifies  to  a  right  predicated  on 
200  beeves  placed  In  the  drove  by  him. 
Nothiagls  eatd  by  plaintiff  as  to  expense 
or  loss.  While  there  Is  no  necessity  for 
applying  the  maxim  prevailing  In  math* 
ematlcSt  that  a  solution  which  leaves  a 
a  residuum  nnaeeounted  for  Is  no  solution 
at  all.  It  Is  remarkable  that  one  of  the 
owners  of  Joint  property  bears  all  tb« 
losses,  while  the  other  Incurs  none. 

2.  The  plaintiff  has  sworn twieethat  the 
property  was  the  property  of  Godwin, 
and  that  he  bad  no  Interest  whatever  In 
the  elalm.  His  testimony  before  the 
Bonthem  claims  commission  is  not  at  all 
reconcilable  with  bis  ownership  at  this 
time,  If  that  ownership  be  predicated  np- 
on  a  title  dating  prior  to  the  time  the  wit- 
ness testined.  The  evidence  before  the 
court  establishes  the  date  as  prior.  The 
witness  in  his  own  behalf,  as  plaintiff, 
testifies  as  to  an  acknowledgment  made  to 
him  personally  by  Godwin  since  the  case 
was  beard  before  the  claims  coromlsriun. 
**  He  Is  not  to  be  heard  who  allies  things 
contrary  to  each  other. "  Edson  v.  Freret, 
11  La.  Ann.  710.  "Extrajudicial  state- 
ments of  deceased  persons  have  always 
been  ranked  as  the  weakest  evidence,  and 
when  reported  to  have  berai  made  to  a 
single  witness.  In  the  presence  of  no  one 
else,  generally  disregarded."  Soccemloo 
of  Townsend,  40  La.  Ann. 66.8  South.  Rep. 
488.  The  case  of  Hobbs  v.  McLean.  117  U. 
S.  580,  «  Sup.  Ct.  Rep.  876,  Is  cited  by  the 
defendant  as  authority  bearingconcluslv^ 
ly  in  support  of  bis  position  In  this  case. 
Each  plaintiff  bad  testified  In  the  suit 
of  Feck  against  the  United  States,  In 
which  case  the  land  was  received,  that  be 
had  no  interrat  In  the  claim  of  Peck,  ex- 
cept that  he  held  one  ol  the  notes  or  mem- 
oranda made  by  Peck.  Ferguson  v.  Ar. 
thar,  117  V.  S.  488,  «  Sop.  Ct.  Rep.  861.  It 
was  held  that  the  plaintiffs  were  not  es- 
topped. It  was  occluslvely  a  qaestlon  of 
estoppel  vei  noo.  The  weight  to  be  given 
to  the  testimony  was  not  the  question. 
In  the  case  at  bar,  plain  tiff  is  not  estopped. 
The  defendant  cannot  set  ap  estoppel ;  for 
the  testimony,  as  In  the  case  cited,  was 
glvm  in  favor  of  her  side  of  the  controvert 
sy,'  which  by  It  has  not  been  misled  or  in- 
jured. It  is  a  question  ot  weight  to  be 
given  to  the  testimony. 

In  determtailng  the  weight  to  be  given 


to  the  testimony,  that  given  before  the 

court  of  claims  cannot  be  Ignored,  bnt 
must  be  considered  in  connection  with  the 
testimony  given  when  the  present  case 
WHS  tried.  The  testimony  of  tbe  plain- 
tiff is  not  such  OS  to  sutlsfy  this  court  that 
the  previous  testimony  should  be  disre- 
garded, and  that  weight  should  be  given 
to  the  last  only.  They  are  statements 
under  oath.  One  excludes  the  effect  of  the 
other,  and  cannot  form  tiie  basis  ol  a  Jndg- 
ment.  Only  one  other  witness  testifies 
with  reference  to  Godwin's  declaration 
made  since  the  claim  was  heard  before  the 
court  of  claims.  He  knows  that  he,  Ood* 
win.  spoke  of  aiding  the  plaintiff,  bnt  be 
does  not  show  any  Inteotlon  on  the  part 
of  Godwin  to  hold  himself  bound.  There 
was  not  the  least  promise  made.  The 
parties,  the  witness  and  Godwin,  had  Just 
become  acquainted  with  each  other;  and 
It  Is  not  In  evidence  that  this  witness  ever 
spoke  of  the  conversation  to  any  one  aft- 
erwards; not  evmto  the  plaintiff.  In  the 
absence  of  acknowledgment  proven  by 
satlstaetory  and  sufl^ctent  evldanee.  Judg- 
ment afflrraeil. 

jACKSONfTLO,  T.  ft  K.  W.  Bt.  CO.  T.  WKU^ 
HAN. 

(Aqmne  Cmat  ef  Florida.  Aug.  ^  18B0.) 

CoMF Aims  —  EmuHa  Stock  —  Sis* 

PLOTB'S  KbPOBT— BVIDBROB. 

1.  A  deolmtion  against  a  railroad  oompany 
to  recover  damages  for  kllHiig  a  mule  on  ita  road 
need  not  be  more  speolflo  in  its  allegation  as  to 
locality  than  to  state  the  ooimty  in  which  the 
killing  occurred. 

2.  The  report  of  an  emplova  of  the  ctnnpany 
aa  to  the  killing  of  aa  animal,  U  admisalbie  as 
avtdenoa  on  behalf  of  the  oompaay,  la  not  so  mi- 
leu  It  be  shown  that  It  waa  the  and  boslneis 
of  the  employe  to  make  auoh  report,  and  that  It 
was  madecootamporaneoosly  wlui  theoccorrenoa 
Not  should  the  oral  testimony  of  the  employe  be 
stricken  oat  on  the  ground  that  his  report  is  bet- 
ter evidence. 

8.  The  engineer  In  charge  of  the  en^ue  had 
testified  for  t£e  oompany,  and  on  aroes-examina- 
tion  was  asked.  '*What  would  be  theoonsequenoe 
If  yon  should  kill  atock  carelessly  and  negligently, 
and  shouldreportittoyourcompanyt"  the  ques. 
tion  was  objected  to,  on  tae  ground  that.  It  was 
new  matter,  and  was  Irrelevant  aad  inoon^^tent, 
but  the  ooart  ov«rraled  ttM  objeotiou.  field, 
that  the  question  was  propeir,  as  a  means  of  fur- 
nishing the  Jury  atastof  tbe  value  of  his  evideooe 
through  bis  relation  to  the  oompany,  and  his  in- 
terest and  Inclination  towards  the  rabies. 

4.  There  la  no  rigorous  rule  that  would  ex- 
clude oumnlatlve  testimony  In  rebuttal,  but  Its 
admission  or  rejection  rests  veryaradi  In  thedls- 
oretion  of  the  trial  Judge. 

5.  Tbe  statute  of  1887,  &  8740,  makes  the  fact 
of  injuring  or  killing  live-^tockb^theengine,  ete., 
of  a  railroad  company,  when  proven  to  the  aatis- 
faotioa  of  tbe  Jury,  pnma/oeCe  evidence  of  neff- 
ligenoe.  And  where  this  fact  la  proved,  and  the 
evidence  is  conflicting  In  regard  to  the  particular 
carelessness  which  It  is  claimed  led  to  toe  injury, 
If  the  evidence  to  which  the  Jury  gave  oreoenoe 
reasonably  tends  to  support  tbur  finding,  this 
court  will  not  disturb  tae  rerdiot 

e.  Where  Uie  testdmcmy  as  to  the  value  of  an 
animal  killed  by  a  railroad  company  does  not 
indicate  whether  tbe  estimate  of  the  value  given 
waa  based  upon  the  market  price,  if  there  la  such 
a  prioe  to  govern,  or  upon  actual  value,  and  there 
is  nothing  to  show  that  an  effort  vas  made  to  aa- 
oertaln  from  tbe  witnesses  on  what  basis  the  valu- 
ation was  made,  this  court  will  not  set  aside  the 
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verdict  on  the  mere  SDppoaltion  that  thU  hwU 

was  not  the  market  Taloe. 
iSj/UabuB  by  the  Court) 

Appeal  from  circuit  court,  Volasla  eonn- 
ty:  Jahbs  F.  McClellak,  Judge. 

J.  R,  PaiTott,  for  appellant.  HamUa  A 
Stewart,  for  appellee. 

Maxwell.  J.  In  an  action  of  appellee 
agraluBt  appellant  to  recover  damagee  for 
tbe  negligent  killing  of  a  mole,  the  decla- 
ration roiiB  thna :  Plalntlfl "  sues  the  de- 
fendant, the  Jackson  rille,  Tampa  &  Key 
West  Bfdlway  Company,  a  corjraratlon 
duly  Inconorated  under  the  laws  of  the 
state  of  Florida,  and  as  snefa  the  defend- 
ant, in  the  month  of  May.  1887,  run  and 
operated  a  railroad  from  JackaonTllle  to 
Sanford,  Fla.,  and  run  the  same  In  and 
through  Volusia  coanty.  And  on  or 
about  the  18th  day  of  May,  1887,  and  la 
Volusia  county,  the  said  defendant,  by 
tlielr  serTaots,  agents,  and  employes,  care- 
lessly and  nesUgently  ran  tbe  engine  and 
cars  of  defendant  over  one  male,  the  prop- 
erty of  the  plaintiff,  and  crippled  and 
wounded  the  said  mule,  of  which  lujurles 
the  said  mule  soon  thereafter  died, "  etc. 
This  declaration  was  demurred  to,  on  the 
groQDd  that  it  does  not  allege  the  exist- 
ence of  defendant  so  as  to  give  the  court 
Jurisdlctloi*  of  the  case,  and  on  the  further 
ground  that  It  does  not  set  forth  in  what 
part  'or  near  what  mile-post  on  dtfend- 
ant's  road  the  accident  happened  in  Volu- 
sia county  with  sufflcleut  exaetnees  to  en- 
able defendant  to  make  Its  defense.  The 
court  overruled  the  demurrer,  properly 
BO,  we  think,  but  the  record  contalnB  ex- 
ception to  this.  Tbe  mere  reading  of  the 
declaration  shows  that  tbe  first  ground 
has  no  foundation  In  fact,  and  as  to  the 
second  ground  It  was  not  necessary  In  re- 
spect tolocality  toset  forth  more  than  that 
the  accident  occurred  on  defendant's  road 
In  Volusia  county.  We  know  of  no  rule  of 
pleading  which  requires  a  more  particular 
statement  of  the  place  of  such  an  occur- 
rence. 

The  defendant  filed  three  pleas :  (1)  Not 
guilty:  (2)  contributory  nef^tigence;  and 
(8;  a  fuller  equivalent  of  not  guilty.  Is- 
sues were  Joined  on  the  pleas  and  a  trial 
bad,  in  the  progress  of  which  arose  the 
further  questions  presented  here  for  de- 
termination. Among  thoae  Is  a  question 
relating  to  the  admission  or  retention  of 
tbe  evidence  of  one  Giles,  a  witness  for  the 
plaintiff.  After  he  bad  testified  as  to 
what  he  saw  at  and  about  the  time  the 
engine  of  defendant  struck  the  mulo,  be 
WHS  asked  by  defendant's  counsel  if  In  his 
official  capacity,  being  section  foreman, 
he  did  not,  after  the  accident,  make  a  re- 
port to  the  company  in  regard  to  It.  He 
said  he  did.  Thereupon  said  counsel  moved 
to  strike  out  tals  testimony,  on  the  ground 
that  there  was  better  evidence  In  exist- 
ence, meaning  tlie  said  report.  Tbe  court 
denied  tbe  motion.  A  elmllar  question  Is 
connected  with  the  effort  of  the  sumecoun- 
sel  to  get  in  evidence  a  like  report  of  one 
Gerror,  engineer,  and  a  witness  for  defend- 
ant. The  court  refused  to  admit  it,  but 
permitted  the  witness  to  refresh  his  mem- 
ory from  the  report.  In  both  Instnncee 
tbe  action  of  the  court  was  proper.  It 


was  not  shows,  so  far  as  tiie  record  dis- 
closes, that  It  was  the  doty  or  bnsineas  of 
either  of  these  witnesses  to  make  such  re- 
ports; and  if  It  was,  it  is  not  a  matter  of 
such  common  knowledge  as  to  dispense 
with  proof  of  it.  As  to  Giles,  It  does  not 
appear  when  his  report  was  made,  whether 
contemporaneously  or  not;  but,  even  it 
there  bad  been  satisfactory  sbo  wins  on 
these  points,  so  as  to  render  the  paper  ad- 
missible, if  admissible  at  all. this  furnished 
no  reason  for  striking  out  his  oral  testi- 
mony. If  admissible  In  analogy  to  entries 
by  a  third  person  in  the  course  of  bosiness, 
that  does  not  render  his  oral  testimony 
Inadmissible.  On  tbe  contrary,  tiie  rule  Is 
that  "if  he  iB  living,  and  competent  to 
testl^.  It  Is  deemed  necessary  to  produce 
him.**  1  Greenl.  Ev.  }  115.  Then,  as  to 
Gerror,  besides  that  It  does  not  appear 
that  It  was  his  doty  or  bustnees  to  make 
such  reports,  the  one  be  made  was  dated 
May  29t]i,  and,  as  the  acddent  occurred 
May  18th.  we  are  not  prepared  to  say  that 
it  was  within  tbe  rule  whleb  requires  con- 
temporaneous entry  of  the  transaction  to 
render  it  admissible  as  evldmce.  Bo  Ger- 
ror's  report  also.  If  admissible  at  all,  was 
properly  excluded  for  want  of  requisite 
conditions  to  support  it. 

On  cross-examination  of  the  engineer, 
Oerror,  he  was  asked,  **  What  would  be 
the  consequence  If  yon  should  kill  stock 
carelessly  and  negligently,  and  should  re- 
port it  to  yonr  company?'* '  Defendant's 
counsel  objected  to  llie  question  "on  the 
ground  that  ft  was  new  matter,  was  not 
brought  out  on  the  direct,  and  was  Irrel- 
evant and  incompetent;"  and  besays  here 
that  the  court  erred  In  overruling  his  ob- 
jection. We  think  not.  There  Is  much  lat- 
itude allowed  in  a  cross-examination,  be- 
cause **  by  means  ot  It  the  sltoation  of  the 
witness  with  respect  to  the  parties  and  to 
the  subject  ot  litigation,  bis  interest,  bis 
motives,  his  Inclination  and  prejudices, 
•  •  *  are  all  fully  investigated  and  as- 
certained, and  submitted  to  the  considera- 
tion of  the  Jury,  •  •  •  who  have  thus 
had  an  opportunity  of  observing  his 
demeanor,  and  of  determining  the  Just 
weight  and  value  of  his  testimony.**  1 
Greenl.  Ev.  5  446.  The  answer  of  tbe  wit- 
ness, "I  would  pay  for  it  and  get  out,** 
shown  that  thequestion  related  to  his  sit- 
uation towards  the  parties,  and  to  his  In- 
terest and  Inclination,  and  was  with  a 
view  to  test  the  value  of  his  testimony. 

The  objection  to  the  testimony  In  behalf 
ot  plaintiff  of  one  Aiken,  as  being  Improp- 
erly admitted  In  rebuttal,  is  not  well 
founded.  There  bad  been  conflict  of  testi- 
mony between  tbe  witnesses  of  plaintiff 
and  defendant  on  important  matters  ot 
fact,  and  Atken  was  called  to  strengthen 
the  case  of  plalntlll,  his  testimony  on 
those  matters  being  In  fact  strictly  in  re- 
buttal of  that  of  defendant's  witnesses, 
though  cumulative  from  a  different  point 
of  observation  ot  that  of  plalntirf'B  wit- 
nesses. We  do  not  understand  that  there 
Is  any  such  rigorous  rule  as. would  cut  off 
his  testimony  under  such  circomstances, 
but  that  Its  admission  or  rejection  lies 
very  much  In  the  discretion  of  the  trial 
Judge. 

The  testlm<my  being  freed  from  the  ob- 
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lectioDB  of  appellant,  we  are  now  to 
consider  whether  the  verdict  In  favor  of 
plaintur  Bhoald  be  eet  adde  because  con- 
trary to  the  evidence  and  to  law :  and  lu 
considering  ttaeeridencetherDleeBtablished 
by  Btatate  In  1887  (Acts  1887,  p.  118,  c.3740) 
most  be  applied.  This  makes  the  fact  ot 
the  Injuring  or  ktlllnK  of  llve-etock  by  a 
railroad  engine,  cars,  or  train,  when 
proven  to  the  satisfaction  of  the  Jnry^ 
prima  fncle  evidence  of  neslisence  on  the 
part  of  [the]  railroad  company."  That 
the  mule  was  Injnred,  and  died  from  the 
ln]nry,  and  that  the  Injary  was  Inflicted 
by  an  engrine  ruanlns  at  the  time  on  de- 
fendant's road  In  Volasta  county.  Is  not 
disputed.  This  mucii  proved,  the  bnrden 
was  then  put  npon  appellant  to  show 
that  the  Injory  was  not  the  result  of  nes- 
lisence.  In  r^ard  to  that,  It  appears 
from  the  testimony  of  appellant's  wit- 
nesses that  the  brakes  of  the  engine  were 
In  good  order;  that  the  whistle  was 
blown,  and  that  proper  effort  was  made 
with  the  lever  to  stop  the  train,  but  that 
It  was  Impossible  to  stop  It  In  the  distance 
between  the  train  and  mule  when  the  mule 
was  first  seen  from  the  raglne,  the  dls* 
tance,  according  to  their  statement,  be- 
ing not  over  SO  feet.  If  there  wa^  negli- 
gence, therefore,  It  Is  to  be  fonnd  In  some 
other  facts  than  tbecondltlon  of  the  engine 
and  its  management.  Appellee  claims  as 
a  principal  tact  that  there  was  careless- 
ness in  the  engineer  and  others  on  the  en- 
gine in  nut  keeping  a  proper  lookout 
ahead,  and  to  show  this  has  evidence  that 
tlie  road-track  over  which  the  train  ran 
for  a  mile  before  reaching  the  mule  was 
straight,  and  that,  though  early  In  the 
morning,  there  was  suffirieot  light  to  en- 
able them  to  see  it  a  much  longer  distance 
than  20  feet.  One  witness  says  that  It 
was  after  sunrise,  about  6  o'clock  in  the 
morning  ot  the  18th  of  May,  and  that  be- 
fore the  mole  was  struck  he  saw  a  brake- 
man  on  the  top  of  the  cars  as  It  was  pass- 
ing some  40  or  60  roils  (more  than  300 
yards)  distant  from  him.  Another  says  It 
was  broad  daylight  when  he  saw  the 
train  coming  down  the  track,  about  half 
a  mile  oil,  as  It  seemed  to  him,  but  would 
not  aay  whether  the  sun  was  up  or  not, 
and  saw  the  mule  on  the  track  some  way 
oft  before  It  was  struck.  Another  says  he 
plainly  saw  the  mule  at  a  distance  of  100 
lect  grazing  on  the  grade  ot  the  road,  15 
or  20  minutes  btfore  it  was  struck,  and 
that  when  so  seen  It  was  between  day- 
liffht  and  sunrise.  He  saya  further  that 
the  morning  was  fo;?gy.  On  the  other 
hand  It  Is  claimed  tor  defendant  that  the 
morning  was  very  foggy ;  that  the  acci- 
dent occurred  lust  at  dawn,  and  that  at 
the  time,  owing  to  these  conditions  and 
to  the  fact  that  oue  could  nut  see  more 
tban  20  or  30  feet  ahead  with  the  head- 
light, on  accf>unt  of  the  fog,  the  accident 
was  nnavoldable;  and  the  engineer  and 
fireman  testify  to  this  effect. 

It  was  incumbent  on  appellant  to  Hatls- 
fy  the  Jury  that  there  was  not  carelessneus 
Id  the  particular  mentioned,  and  tboy,  In 
dealing  witb  the  conflicting  evidence  as  to 
the  time  ot  day,  and  as  to  the  sufflciency 
of  light  for  discovery  of  the  mule  sooner 
than  was  done«  and  in  time  to  prevent  the 
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accident,  found  in  faTor  ot  the  plaintiff; 
and  on  this  conclnsion  their  verdict  sus- 
tained the  chai^  of  negligence.  This 
court  will  not  disturb  a  verdict  reached 
under  such  circumstances,  where  the  evi- 
dence to  which  the  Jury  gave  credence  rea- 
sonably tends  to  support  It, as  in  this  case 
we  think  It  does. 

Another  ground  ot  objection  to  the  ver^ 
diet  Is  that  "there  was  no  testimony  aa 
to  the  market  value  or  as  to  the  vidue  o( 
the  animal  killed;  consequently  no  evi- 
dence on  which  the  Jury  could  assess  dam- 
ages." Two  witnesses  said  the  mule  was 
worth  $200.  but  the  verdict  was  tor  only 
9160.  It  is  argoed  from  this  that  the  evi- 
dence did  not  authorise  the  Jury  to  find 
tlie  amoant  tbey  did,  and  that  therefore 
tb^  discarded  the  teetimony,  and  acted 
on  their  own  knowledge,  which  tbey  bad 
no  right  to  do.  But  there  was  other  tes- 
timony which  entered  Into  the  question  of 
value.  One  witness  said  the  mule  was 
probably  11  years  old,  and  another  said  It 
was  an  old  gray  mule.  This  may  have  in- 
fluenced tlie  Jury  In  tbdr  conelunon  as  to 
value,  and  probably  did.  And  as  to  the 
question  ot  market  value,  assuming  thnt 
mules  have  such  value,  there  Is  nothing  In 
the  evidence  to  show  whether  the  estimate 
of  value  was  upon  what  the  mule  was 
worth  In  market,  or  otherwise;  and,  11 
appellant  conddered  the  market  Talne  the 
true  measure  of  damages,  it  was  for  him, 
by  examination  of  the  wltneeses,  to  test 
whether  or  not  that  was  tbe  basis  upon 
which  the  worth  ot  the  mule  waa  given. 
We  cannot  say.  from  anything  before  us, 
that  It  was  not. 

The  remaining  questions  raised  by  ap- 
pellant we  find  to  be  without  substantial 
merit,  and  it  Is  nnnecessary  to  discuss 
them.  As  to  the  refnsal  of  the  court  to 
give  the  charges  appellant  asked  tor,  some 
of  these  were  calculated,  under  the  state 
of  the  evidence,  to  be  misleading,  while  as 
to  the  others  there  was  nothing  In  tlie  evi- 
dence to  call  for  or  warrant  them. 

Tlie  Judgment  wlU  be  affirmed. 


Thrashes  t.  Statb. 
(Supreme  Court     Flortda.  June  14, 1890^) 
H tntnan-^raHT  to  Bail—Intbst. 

1.  Under  a  oonaUtutlon  maldng  all  oflenBes 

bailable  except  "capital  offenses,  wbere  the  proof 
Is  evident  or  tbe  presumptiOD  great, "  ball  will 
be  denied  a  person  tuder  ludiotment  for  mnrder 
wheretbe  evidence  addnoed  is  racb  that  if  a  Jury 
had  found  a  verdict  of  gallty  of  a  capital  oHeose 
a  ]ud^  would  sustain  toe  conviction,  or  refuaeto 
grant  a  new  trial.  If  tbe  evidence  Is  of  less  efflcatqr, 
bail  should  be  granted. 

3.  The  cbarge  given  by  the  circuit  court  In 
tbe  case  of  Andi*ews  r.  State,  as  to  premeditated 
design,  as  such  charge  appears  on  page  6U7,  21 
Fla.,  is  not  ** quoted  with  approval,"  or  pawed 
on  otherwise  by  this  court  In  that  oase^  in  so  far 
as  it  relates  to  premeditated  design. 

(Syllabiu  by  the  Cawt.) 

Error  to  circuit  court,  Alachua  county ; 
J.  J.  FiNLBT,  Judge. 

Taylor  &  Carter,  Robt.  W.  Daria,  and 
John  W.  Ashby,  for  plaintiff  in  error, 
William  B.  Laman  Atty.  Gen.,  and  J,  L* 
irasee,  for  defendant  in  error. 
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Ranet,  C.  J.  The  plaintiff  In  error 
stands  Indicted  In  the  circuit  court  of 
Alachua  county  for  the  murder  of  Louis 
WltkovHlcl,  and,  having;  applied  to  the 
]udge  of  tbatclrcolt  tu  be  released  on  ball, 
the  Judge  heard  the  tecrtimoiiy  adduced 
by  the  prisoner  and  the  atnte,  and,  con- 
cluding; that  the  case  was  not  bailable,  de- 
nied the  application.  To  the  order  refns- 
tng  ball  the  prisoner  prayed  a  writ  of  er- 
ror to  this  court,  and  the  circuit  Judge 
granted  the  «rit,  and  In  this  manner  the 
decision  of  the  Judge  Is  belore  as  lor  re- 
view. 

The  ninth  section  of  the  declaration  of 
rights  is:  "All  persons  shall  be  bailable 
by  sufficient  snretles,  except  for  capital 
offenses,  where  the  proof  Is  evident  or  the 
presumption  great."  Const.  18h5.  A  safe 
rule,  commending  Itself  to  our  Judgment, 
and  having  the  stinctlon  of  courts  of  high 
character  In  states  in  which  a  similar  con- 
stitutional provision  has  prevailed,  Is  to 
refuse  ball  In  all  cases  where  a  Judge 
would  sustain  a  capital  conviction.  If  pro- 
nounced by  Jury,  on  sucih  evidence  of  guilt 
as  Is  exhibited  on  the  hearing  for  bail,  and 
where  the  evidence  Is  of  less  efficacy  to  ad- 
mit to  ball.  Com.  v.  Keeper  of  Prison,  2 
ABhm.227:  Stafev.Summons, ISOhlo,  139; 
Street  v.  State.  43  Hiss.  1;  Ex  parte  Bry- 
ant, 84  Ati^.  270;  Ex  parte  McAnally,  58 
Ala.  495;  Ex  parte  Nettles,  68  Ala.  268; 
Church,  Hab.  Corp.  §$  402.  408.  The  decis- 
ions of  the  Texas  court  of  appeals  cited  In 
behalf  of  plaintiff  in  error  were  mnde  un- 
der a  constitutional  provision  similar  to 
the  above,  omitting  the  words  "or  the 
presumption  great,"  (Const.  Tex.  1876;) 
yet  the  same  rule  is  approved  In  Ex  parte 
Foster,  6  Tex.  App.  6%;  £x  parte  Beacon, 
12  Tex.  App.  318;  Ex  parte  Coldlron,  15 
Tex.  App,  464. 

We  have  carefully  considered  the  evi- 
dence In  this  case,  and,  without  going 
Into  a  discussion  of  it,  which  In  such  cases 
appellate  courts  refrain  from  doing,  (Ex 

earte  Foster,  supra,)  in  view  of  the  possi- 
le  effect  It  mlgbt  have  upon  the  Jury  trial 
to  follow,  we  are  satisfied  that  the  circuit 
Judge  was  governed  by  the  rule  as  above 
stated,  and  cui  It  is  further  explained  In 
the  authorities  cited,  and  we  And  in  the 
record  nothing  which  would  Justify  us  In 
interfering  with  his  action  in  refusing  bail. 
Ex  parte  McAnally,  supra. 

We  are  asked,  among  other  grounds,  to 
admit  to  bail  upon  the  basis  of  the  charge 
as  to  premeditated  deslga  given  by  the 
circuit  judge  in  the  case  of  Andrews  v. 
State,  and  to  be  found  In  21  Fla.  607, 
which  charge  counsel  assert  to  be  "quoted 
with  approval"  by  this  court.  Even  a 
slight  consideration  of  the  opinion  will 
discover  that  the  correctness  of  the  charge 
as  to  the  question  of  what  constitutes  a 
premeditated  design  was  not  before  the 
court,  and  that  It  was  not  passed  upon, 
approvingly  or  otherwise  in  that  respect. 
The  law  as  tu  premeditated  design  as  au 
element  of  murder  In  the  first  degree,  un- 
der the  statute  of  1868,  Is  dlscupsed  in  oth- 
er decisions  to  be  found  la  oar  Reports ; 
and  It  is  not  for  us  to  review  at  this  time 
an  Instruction  of  the  drcnit  court  In  the 
Andrews  Case  upon  a  point  not  made 
when  It  was  belore  this  court. 


The  writ  of  error  was  doabtieas  aHowed 
by  the  circuit  Judge  in  this  case  npon  the 
theory  that  the  proceedings  before  bim 
were  substantially  in  the  natum  of  a  « 
bitbeMM  torpaa.  No  objection  has  been 
taken  by  the  state  to  the  apparent  and 
serloDS  irregularities.  Still  it  has  been 
not  without  consIdOTable  hesitation  that 
we,  on  ascertaining  them  since  the  sub- 
mission of  the  cause,  have  obtained  our 
own  consent  to  overlook  them,  and  our 
having  done  so  on  this  occasion  will  not 
be  taken  as  a  precedent  for  future 

The  Judgment  is  affirmed. 


Statb  er  n/.  Unu.  v.  Biuth,  Tax  Col- 
lector. 

(Suprama  Court  (tf  Florida.  July  01,  1S90.) 
IxTozicATDie  Liquors— LtOBxas—BsFau  or  An. 

The  act  of  Haroh  8,  1888,  (obAVter  MOM 
enaotlniTi  In  effect,  that  no  parson  shall  be  U- 
oansed  to  sell  Intoiicatiog  liqaon,  wines,  or 
beer  until  he  has  obtained  from  the  oounty  oom- 
missioners  a  permit  to  sell  Uie  same,  to  be  issoed 
by  them  on  his  application,  signed  by  malori^ 
01  the  registered  roters  of  the  election  dutriet 
in  which  the  larlvllege  of  sellinff  is  to  be  eater' 
oised,  and  duly  proven,  and  publlahed  in  the  man- 
ner preseribed,  was  not  r^)ealed  by  the  nine- 
teeoih,  or'local  option,  articleof  the  oonBtitutioa 
of  1885,  providing  for  elections  to  decide  whether 
the  sale  of  intoxicating  liquors,  wines,  or  beer 
shall  be  prohibited  in  a  oonuty,  and  spying  to  a 
majoritjr  vote  cast  In  an  eleoU<m  distnct  infavor 
of  prohibition  the  efleot  to  inxihiblt  sales  to  anch 
distriot,  alQiough  the  majoxi^  of  the  aggregate 
vote  ot  a  coon^  be  against  probibmoB:  nor 
liai  Bubseaneut  legislation  repealed  or  renMred 
it  iu^iarauTe  as  to  any  coanbr  in  which  an  etoo- 
tion  may  not  have  been  held  nndar  the  abora 
article  of  the  coostltntion. 

(Sj/Uobiu  by  the  CowL) 

MandamuB. 

John  E.  HRttrMge,  (or  plalntlfr.  Will' 
t»m  B.  Lamar,  Atty.Geo.,iordefendaiit. 

Ranet,  0.  J.  The  eler«ith  section  of 
the  general  act  for  the  assessment  and  col- 
lection of  rovenne.  approved  March  5, 18H8. 
(chapter  8418.)  provided  that  no  person 
should  enga^  in  or  manage  any  business, 
profession,  or  occupation  named  therein 
unless  a  state  license  should  be  procured 
from  the  collector  of  revenue,  such  license 
to  belssued  on  the  paymentof  the  amount 
specified  in  the  section,  as  to  any  partic- 
ular protessiun  or  occupation;  and  the 
same  section  anthorised  connties  and  in- 
corporated cities  and  towns  to  lmpf>Re  an 
additional  license  tax  npon  the  same  busi- 
ness, occupation,  or  protesston, but  not  to 
exceed  60  per  cent,  of  the  state  tax. 

The  same  legislature  passed  an  act 
(chapter  3416)  which  was  approved  on  the 
Sd  day  of  the  same  month,  and  Is  en- 
titled "An  act  to  regulate  the  sale  ot  liq- 
uora,  wines,  and  beer  in  the  state  of 
Florida  by  the  boards  of  coun^commls- 
sluneni  of  the  sereral  fMJuntlea.**  Its  pro- 
visions are  that  It  shall  not  be  lawful  for 
any  person  or  persons  to  sell  any  intoxi- 
cating liquors,  wines,  or  beer  In  any  elec- 
tion district  In  any  county  except  upon 
compliance  with  the  following  require- 
ments :  Any  person  wishing  to  sell  the 
same  shall  make  application  to  the  board 
of  county  commissioners  of  the  county  in 
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which  the  privilege  d  sale  In  deolTBd.  at  a 
re^lar  nieetlDK  of  the  board,  for  a  Iteenm 
to  Mil;  such  application  to  be  Bl^ed  by  a 
majority  of  the  registered  voters  In  sach 
election  district,  ae  shown  by  the  rei^stra- 
tlon  list  un  file  In  the  office  of  the  clerk  of 
thecircnit  court  ut  the  dateofthe  applica- 
tion ;  and  the  applicant  to  make  affidavit 
that  each  and  every  name  or  mark  affixed 
to  tiiepetltion  was  the  act  and  deed  of  the 
party  purporting  to  have  elgned  the  eame, 
which  Bl^lni?  must  have  been  in  the  pres- 
ence of  at  leaat  twoci'edlble  wltneesea,  and 
that  there  was  no  frand,  bribery,  or  decep- 
tion In  procarlnfc  theelf^natnrea  or  marks. 
The  petition,  with  the  names  and  marks, 
has  to  be  publlHhed  In  a  prencrlbed  man- 
ner for  two  weeks  before  the  county  com- 
mlarionen  meet  tu**hear"  the  petition. 
No  eolleetor  of  reTenueshaU  Issue  "  license*' 
to  any  person  or  persons  nnless  "a  per- 
mit" la  premnted  from  the  board  of  coun- 
ty commissioners, and  said  "license'  so  Is- 
sued shall  contain  a  provision  that  the 
same  may  be  aospended  or  revoked  by  the 
board  of  coanty  commlsBionera  for  any  of 
the eanseshereinafterset forth.  Sections. 
It  foiblds  (section  4)  the  sale  of  any  liq- 
aors,  wines,  or  beer  to  any  minor,  or  to 
any  person  Id  a  state  of  Intoxication,  and 
aatborizes  and  directs  (section  R)  the 
hoard  to  suapeud  a  license  upon  affidavit 
beiiiff  made  by  two  ur  more  rriltible  dtt- 
sens  that  the  dealer  has  sold  any  intox- 
icating beverage  to  a  minor,  or  to  a  per- 
son In  a  state  of  Intoxication,  and  pre- 
Hcrtbes  (section  6)  the  practice  upon  the 
hearing  in  such  cases.  Any  person  vio 
latlng  the  provisions  uf  this  act  is  made 
amenable  to  tb(*  penalties^nowprescrlbed 
by  law"  for  selllnK  liquor  without  a  li- 
cense, and  to  be  tried  In  the  same  manner; 
bnt  there  Is  a  proviso  to  this  section  to 
the  effect  that  the  act  shall  not  apply  to 
the  sale  of  domestic  wines  by  tbe  person 
maklne  the  same. 

In  State  v.  Brown,  19  Fla.  5«3,  decided 
In  188S,  tbe  tlttb  and  sixth  scctfuns  uf  the 
act  were  held  to  be  void  and  unauthorised 
by  the  conntltutiun  In  so  faras  they  sought 
to  Invest  the  county  commtsstoneni  with 
Judicial  power  to  hear  and  determine  a 
complaint  against  tbe  holder  of  a  license, 
and  to  revoke  It.  as  they  created  a  court 
not  authorized  by  the  organic  law,  but 
that,  in  eo  far  as  the  act  required  the  ap- 
plicant fur  a  license  to  produce  to  the 
county  commiseloiiers  an  application 
signed  by  a  majority  ot  tbe  registered  vot- 
ers In  the  election  district  where  It  was 
desiied  to  make  sale,  and  to  otherwise 
comply  with  tbe  terms  prescribed,  it  was 
Talld.  The  two  acts  were,  as  tu  the  mat- 
ter of  liquor  licenses,  held  to  be  in  pari 
materln,  and  not  Incongrunos,  but  capa- 
ble of  being  enforced,  barring  tbe  uneon- 
Btltntlonal  provisions  mentioned. 

In  lKS6,an  amendment,  approved  Febm- 
ary  15th,  was  made  of  the  above  general 
revenue  law,  bat  It  In  no  wise  affected  the 
Ilqaor  provisions  of  either  of  thetwo  stat 
utes.  Later  In  the  same  year,  the  conven- 
tion which  framed  the  present  constitution 
assembled,  which  constitution  was  ratified 
Iiy  a  vote  of  the  people  In  November,  A.  D. 
1K80,  and  went  Into  operation  on  the  let 
day  of  January  of  the  foDowiug  year. 
V. 780.00.29—54 
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The  local  option,  or  al&eteentb,  arldcto 
of  this  instrument  is  to  the  effect  that  the 
board  of  county  commissioners  of  each 
county  Id  the  state  shall,  not  oftener  than 
once  in  every  two  years,  upon  the  applica- 
tion of  une-foorth  of  the  registered  voters 
of  the  county,  call  and  provide  for  an  elec- 
tion in  the  county  to  decide  whether  the 
sale  of  Intoxicating  liquors,  wines,  or  beer 
shall  be  prohibited  therein,  the  question 
to  be  determined  by  a  majority  vote  of 
those  voting  at  the  election  so  called, 
which  election  must  be  held  in  the  manner 
provided  by  law  for  holding  general  elec- 
tions. If  at  any  such  election  a  majority 
of  the  votes  cast  in  any  election  district  of 
a  county  Is  against^be  sale  of  such  liquors, 
they  shall  not  be  sold  In  such  ci'ctrfct. 
Such  election  shall  be  held  within  ^  days 
from  the  time  of  the  presentation  of  the 
application,  unless  thereby  It  would  take 
place  "  within  sixty  d  vre  of  any  state  or 
national  election,"  in  »b1cb  case  Itsbail 
be  held  "within  sixty  dajs  after  any  such 
state  or  national  #-MVon;"  and  the  legis- 
lature is  directed  tu  provide  "necessary 
laws  to  carry  out  and  enforce  "  this  article. 

The  leglslatare  of  ltiK7  passed  an  act 
(chapter  87U0,  approved  June  2,  1887)  for 
the  "enforcement  of  the  provisions"  of 
this  article.  Among  its  provisions  are  the 
following:  Bhould  a  majority  of  the 
votes  legally  cast  at  nnyelection  held  as 
provided  in  the  act  be  against  selling, 
then  no  Intoxicating  llqaors,  wines,  or 
beer  shall  be  sold  In  the  county  ontll  oth- 
erwise determined  by  an  election  to  be 
held  not  oftener  than  once  In  every  two 
years;  but,  should  the  majority  of  the 
votes  be  for  selling,  then  such  liquors, 
wines,  nr  beer  may  be  sold  Id  the  county 
until  otherwise  decided  by  an  Section  to  be 
beld  pursuant  to  tbe  statute ;  It  being  pro- 
vided, however,  that  such  llqaors  shall 
notbe  sold  in  any  election  district  in  which 
a  majority  vote  was  cast  against  selling; 
that,  shuuld  It  be  determined  at  an  elec- 
tion that  liquors  may  be  Hold  in  the  coan- 
ty, then  the  person  or  persons  wishing  to 
make  sales  In  any  precinct  voting  In  fa- 
Tor  of  such  sales  shall  obtain  license  on 
paying  such  tax  or  taxes  as  may  be  pre- 
scribed by  law  for  carrying  on  the  basl- 
nesB.  Any  person  selling,  or  causing  to 
be  sold,  any  liquors  In  any  county  voting 
against  the  sale  of  the  same  therein.  Is, 
upon  conviction,  to  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  fined  or  im- 
prisoned, or  both  fined  and  Imprisoned,  as 
provided  In  the  act. 

This  leglslatare  also  passed  a  general 
revenue  act,  approved  June  18, 1887,  which 
is  a  revision  of  the  general  revenue  law  of 
1885,  mentioned  at  the  outset  of  this  opin- 
ion, and  contains  similar  provlslonfi  to 
those  set  ont  In  the  first  paragraph  of 
this  opinion.  In  this  act  of  18S7  tbe  tol- 
lowing  language  also  ofjcars,  in  section  9, 
which  section  takes  the  plfuie  of  section  11 
of  the  act  of  1888 :  "Dealers  In  spirituoas. 
vinoas,  or  malt  liquors  shall  pay  a  license 
tax  of  four  hundred  dollars  in  each  coun- 
ty for  each  place  of  business,  and  dealers 
paying  tbe  same,  and  receiving  a  license 
therefor,  shall  be  authorlied  to  sell  spir- 
ituous, vinous,  and  malt  liquors,  or  any 
of  sncb  Uqoors;  batneitbi.*rspiijtaons,Tln- 
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oas,  Dor  malt  Uqaon  Bliall  be  sold  anless 
said  license  tax  Ib  first  yald,  and  a  license 
tberefor  tlret  taken  oat.  Dletlliers  of  sptiv 
itnons  llqnora  shall  pay  a  license  tax  of 
three  hoDdred  dollars  In  each  county,  for 
each  place  of  buBlness:  provided,  that  no 
license  shall  be  Issued  to  any  person  to  sell 
or  distill  spirituous,  TlnouB.  or  malt  liq- 
uors In  any  county  or  election  district 
where  such  sale  has  been  prohibited  In 
pursuance  of  the  constitution  and  laws  of 
this  state. "  This  language,  down  to  the 
proviso,  with  a  snbstltaUon,  however,  of 

three  hundred"  for  "four  hundred."  is  to 
be  found  In  the  general  revenue  act  uf  1888, 
(chapter  8418,  RMpra,)  but  not  the  proviso. 
The  last  section  of  thlsact  repeals  express- 
ly the  general  revenue  act  of  1888,  and  the 
amendment  thereof,  with  a  provlBO,  bow- 
ever,  that  the  former  of  theae  acts  shall 
remain  In  full  force  as  to  all  violations  of 
the  i>enal  provisions  committed  preTtoos 
to  the  act  of  1887. 

It  Is  urged  by  counsel  for  relator  that 
the  above  article  of  the  constitution  re* 
peals  of  ItneU  the  act  ol  March  8, 1888.  Ad- 
mitting expressly  that  no  election  has  ev- 
er been  hud  under  the  article  to  decide 
whethor  Intoxicating  liquors,  wines,  ur 
beer  shall  be  sold  In  the  county  where  the 
relator  seeks  a  llcrase*  he  contends  that 
the  presence  of  the  article  In  the  constitu- 
tion does  away  with  the  act.  In  Butler 
V.  Btate,  25  Fla.  847,  6  South.  Rep.  67,  we 
held,and,a8  wearestlll  satisfied, correctly, 
that,  when  this  local  option  article  is  put 
In  operation  in  any  county  or  election  dla- 
trict  by  a  majority  vote.  It  suspends  dur- 
ing the  period  of  Its  operation,  or  until 
there  shall  be  another  election  changing 
the  status,  ail  statutes  regulating  the  sale 
ol  such  llquoni.wines,  or  beer  in  the  coun- 
ty or  district.  In  that  case  we  held  spe- 
citlcully  that  the  general  revenue  law  of 
18^7,  In  so  tar  as  It  authorized  the  licens- 
ing and  sale  of  such  liquors,  was  not  re- 
pealed by  the  local  option  article  being  in 
operation  in  any  county  or  district  pursu- 
ant to  an  election  held  thereunder,  but 
that  it  was  only  suspended  pending  the 
period  of  such  active  enforcement  of  the 
constitutional  pro\'ision  In  such  territory. 
Nothing  was  Bald  asto  the  act  of  Mareh  3, 
1883,  because  under  the  facts  of  the  case  It 
was  not  necessary  to  mention  It. 

The  purpose  uf  the  local  option  article 
was  to  remit  to  the  registered  voters  of 
each  county  the  Bnttlement  of  the  Issue 
whether  the  sale  of  Intoxicating  liquors, 
wines,  or  beer  should  be  prohibited  with- 
in tbecounty.  Itglvestoone-fourthof the 
registered  voters  uf  any  county  the  right 
to  require  an  election  to  be  held  once  in 
every  two  years,  to  test  the  sentiment  of 
the  voters  upon  this  question.  The  only 
issue  presented  by  the  constitutional  pro- 
vision Is  whether  or  not  the  sale  shall  be 
prohibited.  Until  aa  election  has  been 
held,  and  a  majority  of  the  electore  of  a 
county  or  of  some  election  district  thereof 
have  voted  against  the  sale,  the  prohibi- 
tory provisions  of  the  article  and  the  stat- 
ute mforelng  It  are  Inoperative  through- 
nut  the  county.  If  the  majority  of  the 
voters  in  the  county,  ur  In  any  election  dis- 
trict thereof,  express  themselves,  through 
their  ballots,  as  In  favor  of  prohibition. 


the  result  Is  that  the  sale  of  such  liquors, 
wines,  and  beer  becomes  forbidden  and  11- 
l^al  onto  this  condition  shall  be  changed 
by  a  subsequent  election,  at  which  a  ma- 
jority shall  vote  In  favor  of  permitting 
their  sale,  or,  in  other  words,  shall  vote 
against  prohibition;  and  there  can  be  no 
subsequent  election  within  two  years 
from  the  first  one,  but,  after  two  years 
have  elapsed  from  the  tlmeof  one  election, 
there  may,  whatever  may  have  been  Its 
result.,  be  another  if  one-fourth  of  the  ref;- 
Istered  voters  of  the  county  shall  see  fit  to 
apply  to  the  county  commissloD«v  for  It. 
Whenever  the  article  Is  in  force  or  act- 
ive operation  throughout  a  county,  or  In 
an  election  district,  the  power  of  the  legis- 
lature to  license  or  otherwise  regulate  the 
sale  ol  Intoxicating  llquore,  wines,  or  heer 
ther^n  Is  suspended ;  for,  in  tbe  nature  of 
things,  the  power  to  license  or  otherwise 
regulate  a  subject  necessarily  implies  the 
existence  of  the  subject.  But  there  Is  In 
tills  article,  considered  of  Itself,  or  In  It 
and  the  fact  that  a  vote  has  been  taken 
resulting  In  a  majority  against  problbl- 
tlon.  nothing  that  limits  the  power  of 
the  legislature  to  regulate  the  sale.  An 
Section,  considered  solely  with  reference  to 
what  la  contained  in  the  article  of  tbe  con- 
stitution, does  not  involve  any  expression 
ol  opinion  or  direction  aa  to  how  the  sale 
shall  be  regulated  in  case  the  vote  staonld 
be  against  prohibition. 

The  article  is,  as  to  any  county  or  Sec- 
tion district  In  which  It  is  not  aetaully 
operative  through  an  election  resnlttnic  in 
favor  of  prohibition,  not  a  limitation  up- 
on the  power  of  the  l^slatnra  farther 
than  the  rules  it  prescribes  for  railing  and 
conducting  an  election  upon  the  Issue  ol 
prohibition,  and  tbe  resuldng  effect  given 
by  It  to  a  majority  vote  In  favor  of  prohi- 
bition. It  says  nothing  as  to  the  regala- 
tlon  of  the  sale  of  Intoxicating  Hqootb, 
wines,  or  beer  in  any  county  or  diatrtet 
where  it  baa  not  been  put  in  forre.  In 
other  words,  It  Is  not  a  regulation  of  tbe 
sales  of  these  intoxicants,  and  was  never 
intended  as  such,  but  only  as  a  provision 
for  submitting  the  issue  of  prohibition  or 
sale,  and  declaring  the  effect  of  a  majority 
vote  In  favor  of  prohibition  In  a  county 
or  election  district.  As  to  any  locality  In 
wblcii  it  Is  not  In  actual  force  by  virtue  of 
a  majority  vote,  tbe  legislature  la  aa  free 
to  prescribe  regulations  of  the  sale  as  It 
would  be  if  no  such  article  or  provlBlon 
was  not  to  be  found  In  the  constitution. 
Of  coarse  the  article  Is  no  more  Id  force  In 
a  county  or  district  where  a  major!  ^  of 
the  electors  have  voted  against  prohibi- 
tion than  In  one  where  no  election  under 
It  has  ever  been  held.  Not  being  a  regula- 
tlon  of  the  sale  of  the  intoxicants  where 
sales  are  permitted,  but  merely  a  regula- 
tion of  tbe  mode  of  ascertaining  the  public 
sentiment  of  a  county  or  election  dliitrict, 
as  repreeented  by  a  majority  of  registered 
voters,  AB  to  whether  the  sale  of  such  In- 
toxicants shall  be  prohibited,  and  a  dec- 
laration ol  the  effect  of  a  majority  vote 
cast  in  favor  of  prohibition,  It  cannot  be 
regarded  as  Buperseding,  or  as  Intended  to 
supersede,  any  existing  regulation  of  sales. 
It  doesnot  pretend  to  regulatesales  where 
the  sale  of  such  Intoxicants  is  allowed. 
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That  1b  not  Its  object;  and,  not  belnfc  its 
object.  It  can  have  no  etfect  opon  a  statute 
of  which  anch  la  the  object.  U.  S.  v.  Cla- 
Bin,  97  U.  S.  546.  There  1b  no  repagnancy 
Id  a  Btatntory  rPKulation  which  says  that 
any  person  may  sell  Intoxicants  In  an  elec- 
tion district  after  liavlng  obtained  a  peti- 
tion elg^ed  by  a  majority  of  the  registered 
voters,  and  published  the  same,  and  a 
constitutional  provision  or  statute  which 
sayH  that  no  person  shall  sell  any  such  in- 
toxicants at  all,  ft  at  an  election  called  In 
the  manner  provided  a  majority  of  the 
registered  voters  express  themselves 
against  anysaleof  them.  State  v,  Palmes, 
23  Fla.  620,  3  South.  Rep.  171;  Potter's 
Dwar.  St.  113,  114,  164,  et  seq.  The 
purpose  of  the  latter  is  to  prohibit  alto- 
gether that  which  would  otherwise  be 
permitted,  whereas  the  object  of  the  for- 
lyer  Is  to  prescribe  the  rules  under  which 
what  iB  permitted  may  be  done. 

The  repngnacy  necessary  to  work  a  re- 
peal bylmplicatlon  Is  one  that  Is  clear  and 
poflitive,  (State  v.  Palmes,  supra,)  and  we 
are  satlsfled,  alter  the  most  careful  consid- 
eration, that  there  Is  no  such  repusnancy 
to  be  found  between  the  act  of  March  8, 
1883,  and  the  constltatlon.  The  fact  that 
no  Bale  could  be  made  fn  any  election  dis- 
trict when  the  article  of  the  constitution 
has  not  been  put  In  force,  if  <t  majority  of 
the  registered  volera  should  refuse  to  sign 
a  petition  for  any  one,  and  that  thereby 
prohibition  may  In  fact  be  enforced  under 
the  statutory  system,  does  not  change  the 
character  of  this  statute  am  one  regulat- 
ing Bales.  A  failure  to  comply  with  any 
prerequisite,  whatever  It  might  be,  would 
lead  tu  the  same  r^nlt.  The  purpose  and 
effect  of  this  statute  as  a  regulation  are, 
it  Is  true,  that  no  person  shall  sell  unless  he 
shall  hare.  In  effect,  the  certificate  of  a 
majority  of  the  registered  voters  of  the 
district  that  he  la  personally  fit  to  be  in- 
trusted with  the  conduct  of  the  baslneBS 
of  a  liquor  dealer,  but  Its  purpose  and  ef- 
'fect  are  also  that  any  person  may  sell 
who  shall  secure  such  certificate,  and  pub- 
lish the  eame  In  the  manner  prescribed, 
and  pay  the  tax  and  fee  required  by  the 
general  revenue  law.  State  v.  County 
Corners,  23  Fla.  1.  It  Is  a  part  of  the 
statutory  regulation  of  theealeof  Intox- 
icating liquor,  the  other  features  of  the 
r^:nlatlon  being  prescribed  by  the  rev- 
enue act,  which  two  acts.  It  has  been  held, 
are  to  beconstrued  In  parlm&teri&.  State 
V.  Brown,  19  Fla.  66»,  595.  The  statu- 
tory system  contemplates  sales  by  per- 
BouB  who  comply  with  the  regulations  of 
the  two  actSf  but  the  purpose  of  the  con- 
Btltotlon  iB  to  prohibit  sales  by  any  per- 
son under  any  regulations  whatsoever. 
One  prescribes  the  qualifications  and  con- 
ditions for  selling;  the  other  prohibits  all 
sales  of  Intoxicating;  llquon»  wines,  or 
beer. 

The  second  section  of  the  act  for  enforc- 
ing the  prohibition  article  of  the  constitu- 
tion la  as  follows:  "If  such  county  at 
such  an  election  votes  In  favor  of  the  sale 
of  such  liquors  within  such  county,  then 
any  person  or  persons  In  any  precinct  which 
at  said  county  election  voted  In  favor  of 
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the  sale  of  snch  liquors,  paying  the  proper 
license  tax  to  the  proper  officer  m  >ald 
county,  shall  have  granted  to  him  proper 
llceose  for  Belling  snch  liquors  In  such  pre> 
clnct."  There  Is  of  course  nottilng  In  this 
indicating  that  the  legislature  regarded 
the  act  nf  March  8, 1883,  as  having  been 
repealed  by  the  constitution.  Nor  Is  there 
in  the  former  statute,  or  in  the  general 
revenue  law  of  the  same  year,  supra,  any- 
thing tliat  can  be  held  to  repeal  the  act  of 
March  8, 1883. 
The  motion  to  qnash  Is  granted. 


Hatbs  t.  Todd. 

iSy^rma  Cwut  cf  Ftortda.  April  l,  iSBOi) 

SumcuKOT  or  SnPEBsaDSAa  Bonn— MonoM  to 
Vacatb. 

1.  Where  the  eridenoe  adduced  by  a  defend- 
ant la  e^rox  on  a  motion  to  vacate  a  supersedeas 
raises  sarioas  doubts  as  to  Uie  suffloieucy  of  the 
sureties,  and  no  evidence  1b  offered  by  ^alntlff 
in  error  to  meet  the  representations  made  Dysoeh 
proof,  the  gupenedeoM  will  be  vacated. 

3.  An  application  by  plaintiff  iu  error  for  an 
allowaace  of  time,  wfthm  which  to  flle  a  new 
supersedeas  bond  in  case  the  one  assailed  shall 
be  held  insufflclent,  is  not  ground  for  oontinnlng 
the  pending  supersedeas^or  delaying  the  entiyot 
the  order  vacating  it.  The  movants  for  a  vaca- 
tion of  the  supersedeas  should  have  their  or- 
der, if  entitled  to  it,  and  the  plaintiff  'n  error 
may  presmt  a  new  bond,  and  apply  liar  another 
supersedeM  crder. 
(Syllabus  by  the  Cowri.) 

Error  from  circuit  court,  Polk  county; 
G,  A.  Hanson,  Judge. 
On  motion  to  vacate  the  sapeniedeaa 

bond. 

Wall  it  Knigbt,  for  plaintiff  In  error. 
T&oma«Afci>er£aoit,  for  defendant  in  error. 

Rankt,  C.  J.  The  affidavits  presented 
In  support  of  this  motion  raise  serious 
doubts  In  our  minds  as  to  the  sufficiency 
of  the  sureties,  and.  though  these  doubts 
are  not  such  as  might  not  have  been  over- 
come by  an  effort  to  meet  the  representa- 
tions of  the  affidavits,  had  such  an  effort 
been  made,  still,  under  the  circumstances, 
we  think  the  motion  should  be  granted. 

('ounsel  tor  plaintiff  in  error  have  signi- 
fied a  desire  that  we  give  them  time  to  flle 
an  additional  sapersedeaa  bond.  Upon 
this  point  our  conclusion  is  that  the  prop- 
er practice  Is  for  them  to  become  actors 
in  presenting  a  new  bond,  and  applying 
for  a  aupersedeas  order,  and  that  the  pres- 
ent movants  are  entitled  to  the  order  set- 
ting aside  the  supersedeas  heretofore  grant- 
ed. McMlchael  v.  Eclcman,  ante,  865,  (de- 
cided at  the  preeent  term.) 

Counsel  for  defendant  In  error  baa  asked 
that  the  aupersedeas  order  be  vacated  on 
the  ground  also  that  a  Jasticeot  thlBcourt 
cannot  approve  a  aupersedeas  bond  on  a 
writ  of  error.  The  notice  to  the  plaintiff 
in  error  did  not  specify  this  as  a  ground  of 
the  motion,  and  It  Is  nut  necessary,  even 
If  it  Is  proper,  to  decide  the  point.  The 
practice  as  to  the  approval  of  such  bonds 
has  long  been  to  the  contrary  of  this  posi- 
tion, but  we  do  not  care  to  dispose  of  it 
finally  now. 

Motion  granted. 
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WiLUAiaT.HrrcaixBoM.  CAMPBBLL«ta/. 
T.  HuiB.  BoLKY  et  al.  r.  Sauk.  Socth- 
*MH  Spuko  Bsu  Co.  t.  Same. 
(Supreme  Court  cf  Florida.  JmM  80,  lS9a) 

AiTAOSiaNT— Afpsalablb  Obdbk— 6SBTICI  or 

ClTATIOH. 

1.  Anordar  dissolTingaDaaciLlaiTattacliineut 
U  a  final  Judgmeat  at  law,  from  wnioh  an  ap- 
peal lies. 

S.  An  order  dluoMnff  an  Bncillary  attach- 
nMDt  li  a  fisal  judgment,  although  It  does  not 
expressly  dismiss  the  attachment  proceedings. 
Iiyman  v.  Alexander,  9  Fla.  489,  dlsapproTed. 

5.  A  BuggestioQ  or  statemeoi  In  tne  Inief  of 
oounsel  that  an  order  appearing  In  the  appeal 
transcript  was  t&ken  from  the  motion  docket  is 
not  evidence  that  the  order  was  not  duly  recorded 
in  the  minntea  ot  the  term  of  the  court  at  which 
It  appears  from  the  tnuucxipA  that  the  motiou 
was  heard  and  determined,  such  transcript  boing 
certified  by  the  clerk  as  containing  a  correct 
transcript  of  the  "record  of  the  Judgment. " 

4.  An  order  dnly  entered  upon  the  record 
of  a  term  of  the  circuit  ccmrt,  and  omitting  the 
title  of  the  cause,  and  the  signature  of  the  judge, 
In  ttbe  following  language:  "It  appearing  that 
notice  was  given  of  this  motion,  and  the  same 
being  argued,  it  is  ordered  that  the  motion  be 
granted;  to  which  ruling  counsel  for  plaintiff 
ezccmted,  and  the  plaintiff  is  allowed  thtrtr  days 
to  file  bill  of  exooptlons  and  perfect  iLppeal,  "—is 
a  final  judgment  or  an  expression  of  final  Jndlelal 
action  as  distinguished  from  a  direction  for  a  mere 
formal  entry  by  the  clerk. 

6.  A  citation  to  an  appellee,  issued  by  a  clerk 
of  a  circuit  court,  is  the  process  of  the  snprome 
court,  and  must  be  served  bv  the  sheriff  of  the 
latter  court  In  person  or  b^  deputy,  and  service 
made  by  any  ouier  sheriff  simply  by  virtue  of  his 
office,  and  not  as  deputy  of  the  sheriff  of  the  su- 
greme  court,  is  not  legal ;  section  II  of  tbe  act  of 
February  10,  1832,  (suction  4.  p.  9S7,  UcCleL 
Dig. , )  having  been  repealed  by  toe  act  of  August  1, 
1868,  (secUon  fl,  p.  937,  McCleL  Dig.) 

6k  Where  process  of  the  snmeme  court  is  re- 
tamed  as  served  by  the  sheriff  of  a  county,  who 
Is,  however,  not  the  sheriff  of  that  court,  and  a  mo- 
tion is  made  to  amend  the  return  so  as  to  show 
that  It  was  served  by  the  sheriff  of  the  supreme 
court  through  him  as  depu^,  and  the  only  proof 
of  such  deputation  is  that  the  latter  sheriff  deliv- 
ered  to  a  predeoessor  of  the  sheriff  claimed  to  be 
such  deputy  a  paper  constituting  such  predeces- 
sor and  nis  successors  in  ofllce  his  deputy  to  ex- 
ecute all  process  of  the  supreme  court  In  the 
oonnty  of  which  he  was  sheriff,  and  a  certificate 
of  the  sheriff  of  tbe  supreme  court  stating,  in 
effect,  bis  conclusion  from  the  execution  and  de- 
Ilverr  of  the  appointment  to  the  predecessor  that 
the  sheriff  maidng  the  service  was  and  is  his 
depDtiy,  the  motion  should  be  denied,  as  the  proof 
does  not  show  the  person  making  the  service  re- 
ceived or  accepted  the  paper,  or  oth^  appointment 
of  himself  as  deputy. 

7.  "Wbere  there  has  been  no  legal  service  of 
a  citation  25  days  before  tbe  term  of  the  sumeme 
oonrt,  to  tbe  first  day  of  which  it  waa  made  re- 
tomable,  nor  was  the  writ  placed  In  the  hands  of 
an  ofBccr  authorized  to  serve  it,  a  new  cltatioo, 
returnable  to  a  day  in  term,  will  not  be  granted 
by  that  court,  but  the  appeal  will  be  dismissed. 

(SylUUnts  by  the  Court.) 

Appeal  from  circuit  conrt,  Alachna 
county;  J.  J.  Finley,  Jurlge. 

Taylor  &  Carter  and  W.  W.  H&tnpton, 
for  appellante.   S.  Y.  Finley,  for  appellee. 

Ranev,  C.  J.  The  attachment  proeeed- 
1ns  ill  ^Bxh  of  the  above  ca«ea  \b  ancillary 
to  the  personal  action  ot  assunipsU  Intitl- 
tated  cunteinpuraneously.  Circuit  court 
rule  80.  The  appeals  are  from  orders  dls- 
■olrlns  the  attachments. 

In  JeOreya  t.  Coleman,  20  Fla.  536.  it 


waa  held  that  when  an  ancillary  attach* 
meat  Is  isaued,  upon  which  property  Is 
B^sed,  an  order  of  the  court  disBolvlDK  the 
attachment  Is  a  final  judgment,  from 
which  an  appeal  Ilea,  as  It  is  a  final  deter- 
mination of  the  attachment  or  ancillary 
proceeding.  Kennedy  t.  Mltchdl,  4  Fla. 
467. 

The  first  ground  ot  the  motion  to  dls- 
mlae  Is  thatthe  record  does  not  ebowthat 
a  final  Judgment  has  bf>en  rendered  by  tbe 
circuit  court.  The  tranmrlpt  of  the  rec- 
ord before  us  abows  an  order  dissolving 
an  attachment,  which  order  is  signed  by 
the  judge;  and  from  the  certificate  of  tbe 
clerk  to  the  transcript  we  must  infer  that 
this  order  waa  duly  recorded  in  tbe  min- 
utes of  tbe  special  term  of  the  court,  at 
which  It  Heems  the  several  motions  were 
heard  and  determined.  The  suggestlOD  In 
the  brief  of  counsel  for  appellee  that  tbe 
order  "was  taken  from  the  motion  dock- 
et" is.  In  view  ot  this  certificate  ot  the 
clerk  to  the  effect  that  It  Is  a  correct  tran- 
script of  tbe  "  record  ot  tbe  Judgment,  **  no 
evidence  that  the  order  was  not  pat  by 
the  clerk  opoD  the  record  of  tbe  court  as 
Ita  Judgment  dlHsoIvlng  the  attachment. 

Tbe  order,  omitting  tbe  signature  of  tbe 
Judge,  la  as  follows:  "It  appearing  that 
notice  waa  given  ot  this  motion,  and  tbe 
same  being  argued.  It  Is  ordered  that  the 
motion  be  granted ;  to  which  ruling  coun- 
sel for  plaintltt  excepted,  and  the  plaintllf 
la  allowed  thirty  days  to  file  bill  of  excep- 
tions and  perfect  appeal.**  Tbia  order, 
apptiaring  upon  the  record  ot  a  term  of 
tbe  clrcuTt  court  at  which  It  was  made, 
which  record  must  be  assumed  to  have 
been  duly  approved  by  the  Jndfce,  la,  we 
think,  a  sufilclent,  though  Inartificial,  ex- 
pression of  final  Judicial  action  dlssulvlnff 
tbe  attachment,  and  should  be  taken  as 
such,  and  not  as  a  mere  direction  for  a 
more  lormiU  en  try  by  the  clerk  on  tbe  min- 
utes or  record  ot  the  term ;  and  this,  even 
though  the  latter  might  have  been  tbe  in- 
tention of  tbe  Judge  when  be  wrote  and 
signed  tbe  order.  >ior  do  we  now  see  that 
tbe  same  order  made  by  a  Judge  actlnjc  at 
chambers  in  vacation  would  notbe  a  suffi- 
cient expi-esslon  ot  a  final  Jodlcia]  deter 
mlnatioD  to  dissolve  an  attachment,  and 
operate  to  do  so.  Tbere  is  nothing  In 
these  condnsions  Inconsistent  with  the 
decision  in  Sedgwick  v.  Dawkina,  17  fla. 
811. 

It  seems  to  have  been  decided  In  Lyman 
T.  Alexander,  8  Fla.  489,  that  an  order  pro- 
fessing merely  to  dissolve  an  attachment 
does  not,  though  made  before  plea,  consti- 
tute a  final  Judgment,  from  which  an  ap- 
peal lies,  bnt  that  to  do  so  it  must  also 
expressly  dlsmlsB  tbe  suit.  Tbis  idea  is 
based  upon  the  language  ot  the  statute, 
which  Is:  **  When  any  suit  shall  be  com- 
menced by  attachment,  and  the  aame,  on 
motion,  be  dissolved  before  plea  to  the  ac- 
tion, then,  In  every  such  case,  the  suit 
shall  abate,  and  be  diumissed  from  the 
court."  Section  27,  p.  116.  McClel.  Dig. 
The  reasoning  ot  the  court  is  that,  until 
the  formal  order  of  dlnmlssal  of  the  salt  Is 
entered,  the  order  ot  dissolution  la  Inters 
locntory,  and  not  final. 

When  tbe  attachment  Is  not  ancillary  to 
a  common-law  personal  action,  or  In  otb- 

Digiiized  by  GoOglC 


Fla.)  WILLIAMS  «. 

erwordB  where  the  salt  Is  commenced  by 
attachment  alone,  there  1b  no  pereonal  ae- 
tloii  until  the  defendant  pleads;  and  hence, 
ap  to  that  point,  the  attachment  proceed- 
ings constitute  the  only  suit  or  action  In 
existence,  or  that  can  be  dismissed. 
Though  It  be  true  that  a  technical  order 
of  dbmlHsal  will,  as  a  matter  of  form, 
more  fully  meet  the  words  of  the  statute, 
still  we  are  altogether  unable  to  see  that 
its  substantial  requirements  of  wbat  Is 
necessary  to  finally  abate  and  dismiss  the 
action  are  not  as  perfectly  met  by  the  or- 
der of  dissolution.  When  the  attachment 
Is  dissolved,  nothlDK  Is  left  of  the  action, 
and  we  thlvk  that  an  order  made  before 
pica  simply  dissolving  an  attachment  Is 
as  much  a  final  judgment  as  one  purport- 
ing to  not  only  "UlSBolve"  the  attach- 
ment, but  alf>o  to  "dismiss"  the  suit. 
When  the  dissolution  takes  place  before 
pica,  the  attachment  proceedings,  and 
nothinfr  else,  are.  In  tlie  absence  of  a  com- 
mnn-law  personal  action,  the  entire  suit 
or  action.  Mitchell  v.  Watson.  9  Fla.  163. 
AVhere  the  attachment  is  ancillary  to  a 
pei-Konal  action,  the  effect  of  a  dissolution 
of  the  attachment  In  abating  theattach- 
nieut  proceedings  Is  the  same  as  If  there 
wuB  nu  personal  action,  and  the  fact  that 
snch  dlsBolutfou,  whenever  made,  has  no 
effect  to  abate  the  personal  action,  is  Im- 
material in  so  far  as  the  abatement  ot  the 
nttachmenf  proceedings  is  concerned. 
Whei-e  the  attachment  is  ancillnry.  Its  dls- 
Kolution  at  any  time  abates  It,  and  the 
plaintiff  relies  upon  the  principal  action 
for  a  personal  recovery  upon  his  claim  or 
demand. 

AnotherffTOund  of  the  motion  Is  that 
there  has  been  no  legal  service  of  the  cita- 
tion. The  statute  (section  6,  p.  841,  Me- 
Clei.  Dig.)  provides  that  25  days'  notice  of 
the  appeal  before  the  term  to  which  it  Is 
returnable  shall  be  given  to  the  appellee, 
and  the  rale  ot  court  (circuit  court  rule 
101)  adopts  a  citation  as  the  form  of  no- 
tice. The  citations  here  were  Issned  by 
the  clerk  otthe  circuit  court  of  Alachna 
county,  and  appear,  by  the  returns  in- 
dorsed upon  them,  to  have  been  served  by 
the  sheriff  of  that  county  as  such  sheriff. 
They  are  writs  of  the  Hupreme  court,  and 
should  have  been  served  by  its  sheriff  tn 
persun,  or  through  a  deputy,  and  due  re- 
turn of  the  service  should  have  been  made 
In  the  name  ot  such  sheriff  In  the  usual 
form.  Under  the  act  of  August  1,  1868, 
(section  3,  p.  937,  McClel.  Dig.,)  the  sheriff 
of  Leon  county  Is  the  sheriff  of  this  court, 
as  the  courts  sits  in  this  county,  and  In  no 
other.  The  statute  repealed  the  eleventh 
section  of  the  act  ot  February  10,  1882, 
(section  4,  Id.)  It  has  not  been  made  to 
appear  that  the  sheriff  nf  Alachua  county 
has  ever  been  appointed  a  deputy  of  the 
sheriff  of  this  court.  It  Is  true  that  the 
latter  sneriff  did,  in  the  year  1885,  deliver 
to  the  flherift  of  Alachua  county  then  In 
office  a  paper  constituting  him  "and  his 
Buccessoi-s  in  office"  his  deputy  to  execute 
all  process  ot  this  courtln  thatcounty,  (as 
frith  commendable  desire  to  facilitate  the 
service  of  all  process  he  did  In  other  conn- 
ties;)  but  It  has  not  been  made  to  appear 
that  this  paper  or  other  appointment  has 
•ver  been  received  by,  or  that  Its  existence 
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has  ever  come  to  the  knowledge  of,  the 
present  sheriff,  to  eay  nothing  of  the  fact 
that  as  the  record  stands  the  service  ap- 
pears to  have  bem  made  In  no  other  ca- 
pacity than  that  of  sheriff  ot  Alachua 
county.  Had  this  paper  appointmeut 
mentioned  been  delivered  to  the  present 
sheriff  by  his  predecessor,  as  must  ha,ve 
been  the  Intention  of  the  sheriff  ot  this 
court,  we  cannot  see  tiiat  the  service 
would  not  be  legal,  or  that  the  return 
could  not  be  amended :  but  npon  the  facts 
as  they  are  the  service  was  lll^al,  and 
there  is  no  basis  for  an  amendment  ot  the 
return.  It  Is  true  the  sheriff  of  this  court 
certlfles  that  the  sheriff  ot  Alachua  county 
Is  now,  and  has  ever  since  qualifying  as 
sheriff  been,  recognised  by  him  as  his  dep- 
uty; but  we  do  not  think  this  Is  sufficient 
to  show  that  the  sheriff  ot  Alachua  has 
received  or  accepted  the  above*  or  other, 
appointment  as  deputy;  the  certificate* 
considering  the  connection  In  which  It  Is 
made,  being  one  of  a  conclusion  founds 
upon  the  execution  and  delivery  of  the 
above  appointment  In  the  year  1S85, 
These  views  are  fully  supported  by  the  fol- 
lowing cases:  Tlschler  v.  Wall,  20  Fla. 
924;  knight  r.  Welskopf,  21  Fla.  157; 
Trust,  etc..  Co.  v.  Baddlngt<m,  28  Fla.  S14, 
3  South.  Rep.  886;  Mussina  v.  Carasos,  6 
Wall.  855. 

There  having  been  no  legal  service  of 
these  writs.  It  is  claimed  by  appellee  that 
the  appeals  should  be  dismissed,  while 
on  the  other  hand  the  appellants  nsk  for 
new  writs  to  be  Issued  out  ot  this  court, 
returnable  to  a  day  In  term,  or  other 
proper  day  open  the  appeals.  In  Tlschler 
V.  Wall,  the  citation  was  Improperly  test- 
ed, and  served  by  a  private  person ;  and 
In  Knight  v.  Welskopf,  the  scire  facias  ad 
amllendam  errorea  was  similarly  d^ect- 
Ive,  and  served  by  the  sheriff  of  Duval 
couuty,  and  the  appeal  and  writ  ot  error 
were  dismissed.  In  Driggs  r.  Hlgglns,  19 
Fla.  103,  25days  did  notlntervene  between 
the  day  of  Issue  ot  the  writ  of  error 
and  the  first  day  of  the  term,  and  the 
acire  fuelaa  warn  not  served  25  days  pre- 
vious to  such  first  day,  and  the  writ  was 
dismissed. 

In  Knight  v.  Welskopf,  and  Trust,  etc., 
Co.  V.  Buddlngton,  the  decisions  of  the 
supreme  court  of  the  United  States  as  to 
the  neceestty  for  citation  and  service  of  the 
same  before  the  term  to  which  an  appeal 
or  writ  of  error  Is  returnable  are  reviewed. 
Dayton  v.  Lash,  94  U.  S.  112.  Instituted  a 
change  as  to  the  necessity  for  service  prior 
to  the  commencement  of  the  term,  and 
permits  a  new  cltiitlon  to  Issue  during  the 
term  of  the  snpreme  court  to  which  the 
appeal  la  retameble,  and  to  be  served  dur- 
ing that  term.  The  tact  that  the  writs  In 
Tlschler  v.  Wall  and  Knight  v.  Welskopt 
were  defective  In  matters  otform  of  an 
amendable  nature  does  not.  In  our  opin- 
ion, preclude  the  application  of  the  rule 
adopted  there  to  a  case  In  which,  as  in  the 
one  before  us,  there  are  no  such  delects, 
which  rule  Is  that,  where  no  legal  service 
at  alt  has  been  made  of  the  writ  l>etore  the 
term  to  which  the  appeal  Is  returnable, 
the  appeal  falls,  and  should  be  dismissed. 
This  is  the  rule  as  It  was  originally  un- 
dei'stood  In  the  snpreme  court-ot  theOnlt' 
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ed  States,  (Bacon  t.  Hart,  1  Black, 38,  and 
othen  cases  cited  In  Knight  r.  Weiskopf,) 
and  we  deem  It  more  consistent  with  the 
provialonB  of  onr  atatate  and  the  practice 
of  this  conrt,  and  particularly  so  as  to  a 
case  In  which  the  writ  has  not  eren  been 
I)laced  In  the  hands  of  the  proper  officer 
forserTlre;  and  on  this  groond  the  ap- 
peals will  be  dismissed. 
It  will  be  ordered  accordingly. 


Jnraaaof  t.  Waufhwb. 
(Supreme  Oaurt  of  Sfarida.  Jane  80^  18M.) 

Appeal  £rom  olrcalt  ooort,  Wsltoa  oonntir ;  Jambs 
F.  McCLiLuir,  Jodge. 

WUUam  B.  Lamar,  tat  appellant.  Bsn^omln 
S.  lAddon,  for  appellee. 

Ranbt,  0.  J.  The  facts  In  thU  om«  as  to  serr- 
loe  of  theottstiotiarealinilartD  those  In  Williams 

Hntchlnso^  ante,  863,  (decided  at  this  term.) 
The  moUon  of  appellees  to  dismiss  the  appeal 
must  be  granted,  and  that  of  appellant  to  amend 
the  return  of  lerTioe  be  draled.  It  will  be  or- 
dered aooocdlngly. 


FoflT  et  al.  T.  BoAOH  et  at. 
(Supmne  Court  of  Jlorldo.  Jnne  11,  IBMk) 

OBSnrrOB'S  BELLr-FBAUDUIiBlIT  COKTBjrAlKIB. 

1.  Wbere  a  creator's  bOl  does  not  seek  to  set 

aside  his  debtor's  asslsnment  for  the  benefit  of 
creditors,  and  no  fraud  la  making  the  assiffnment 
is  shovro,  it  is  error  to  decree  that  the  property 
assigoed  shall  be  held  subject  to  a  Jadgment  and 
execution  on  tbe  creditor's  cltdm  obtained  after 
the  commencement  of  tbe  creditor's  suit. 

8.  A  creditor  must  hare  prosecuted  his  claim 
to  judgment  to  constitute  a  lien  on  real  property, 
and  to  judgment  and  execution  to  constitute  a 
lien  on  personal  property,  before  he  can,  In  a  court 
of  equity,  question  tne  disposition  of  the  debtor's 
property,  even  thongh  disposed  of  by  a  trandulent 
assigDineut;  abd  the  pending  of  an  action  at  law 
between  the  parties,  which  m»  reault  in  a  Jnds- 
tnent  and  execution  for  the  creditor,  doea  not  moa- 
ify  this  doctrine. 
(Syllabus  bv  ths  GouirL) 

Appeal  from  circuit  court,  Patnam  coun- 
ty:  J.  J.  FiNLEY,  Judge. 
CalbottD,  DariB  A  GlIJIs,  for  appellants. 

Maxwell,  J.  This  is  a  suit  of  Roach  & 
Co.  against  E.  C.  Post  and  J.  R.  Hunter, 
as  partners  under  the  style  of  Post  &  Hun- 
ter, and  H.  L.  Green,  as  assignee  ot  Post. 
The  bill  alleges  that  on  March  19, 1886. 
Post  wrote  complainants  a  letter  asking 
credit  for  a  bill  ot  furniture,  and  promised 
complainants,  It  they  would  ship  him  the 
goads,  he  would  send  them  a  Joint  note  of 
himself  and  wife  as  soon  as  he  could  know 
the  amount,  and  would  send  check  to  pay 
freight;  that  In  this  communication  he 
made  statements  and  represeotatluns  as 
to  the  amount  or  property  he  owned,  and 
that  his  letter  Is  signed,  "  E.  C.  Post,  of 
Post  &  Hunter;"  that  comploinante,  re- 
lying upon  the  statements  made  In  this 
letter,  did.  on  Jnne  20, 1885.  ship  to  defend- 
ants (Post  ft  Hunter)  a  bill  ot  goods 
amounting  to  nearly  $1,000,  and  that  they 
advanced  freight  charges  and  Insurance 
premiums:  that  after  they  bad  shipped 
tbe  goods,  and  defendants  Post  &  Hunter 
had  received  them,  and  knew  the  amount, 
they  would  not,  and  have  not,  delivered 
to  complainants  said  Joint  note  of  Post 
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and  wife  to  secure  the  same;  that  after- 
wards Post  made  an  assignment  to  Green, 
nominally  for  ths  benefit  of  his  (Post's) 
creditors ;  that  Post  repndiated  the  exist- 
ence of  any  such  firm  as  Post  &  Hnnter; 
that  complalnauts  were  informed,  and  be- 
lieve, that  no  such  firm  ever  did  In  tact  ex- 
ist, but  Its  existence  was  only  pretended, 
to  deceive;  that  complainants  are  hi- 
formed,  and  believe,  that  several  ttaoa- 
sand  dollars*  worth  of  property  had  been 
purchased  from  other  parties  under  tbe 
same  pretext;  that  Post,  alter  having 
used  Hunter  as  a  "cat's-paw"  assigned 
the  goods  bought  by  Post  &  Hunter  for 
the  benefit  ot  Post's  creditors;  that  in  De- 
cember, li^,  complainants  commenced 
their  action  against  defendants  for  the 
amount  due  them,  and  slmoltaneonsly 
saed  ont  a  writ  of  garnishment  against 
Green  aa  assignee  of  Post,  and'  defendants 
and  garnishee  appeared  In  said  suit,  that 
soon  afterwards  Green,  as  assignee,  gave 
notice  that  he  would  sell  the  goods  at 
auction;  that  complainants  have  good 
reason  to  believe  that  Green,  the  assignee, 
in  bis  aoswor  as  garnishee,  will  deny  that 
be  has  any  goods  or  effects  of  Post  ft 
Hunter,  and  that  he  would  convert  tbe 
stock  into  ready  money  b^ore  the  day  for 
answer,  and  there  would  be  nothing 
for  the  Judgment  to  reach;  and  that  the 
funds  ol  Post  &  Hunter  would  go  to  pay 
the  debts  of  Post,  and  he  would  claim  a 
homestead  and  exemption. 

Tbe  bill  then  charges  confederatlcm  be- 
tween Post,  Hunter,  and  Green  to  cheat 
complainants  out  of  their  moneys.  It 
further  alleges  that  defendants  pretended 
that  no  such  firm  as  Post  ft  Hnnter  ever 
existed,  but  that  It  was  understood  be- 
tween them  that  If  tbe  scdd  Hnnter  could 
raise  so  much  mon^  he  was  to  be  a  part- 
ner, but  that  he  never  raised  tbe  money, 
and  was  ther^ore  never  a  partner,  and 
that  there  were  never  any  articles  of  eo- 
partnership  entered  Into  between  them; 
that  the  said  defendant  Hunter  never  re- 
ceived any  of  the  Income  of  said  firm; 
that  Post  kept  the  business  himself,  and 
had  all  the  stock  in  charge,  and,  having 
assigned, conveyed  the  right  and  property 
to  the  assignee,  Green :  that  the  said  as- 
signee wished  to  hurry  tbe  sale  of  the  aa* 
sets  for  the  benefit  of  Post's  ci^edltors; 
and  that  the  building  In  which  the  busi- 
ness was  conducted  belonged  to  the  wife 
of  Poet,  and  the  said  Post  had  no  real  es- 
tate to  pass  to  tbe  assignee,— all  ot  which 
pretenses  are  contrary  to  equity  and  good 
conscience.  The  bill  concludes  with  prayer 
fur  an  Injunction  restraining  and  enjoin- 
ing defendants  from  selBng  or  disposing 
ot  the  goods,  or  in  any  wise  meddling 
with  the  furniture,  tor  the  appointmeut  of 
a  maRter  to  take  the  property  asslgi"^  i° 
custody,  and  tor  an  acconut  before  the 
master,  and  that  the  master  shall  sell  tbe 
property,  pay  complainants,  and  then  pay 
all  other  claims  that  shall  be  proven 
against  Post  ft  Hnnter. 

An  injunction  was  granted  on  the  bill, 
an  answer  afterwards  put  In,  on  which  Is- 
sue was  Joined,  and  on  the  testimony  tak- 
en a  hearing  had.  and  a  final  decree  given. 
In  which  It  Is  recited  that,  it  appearing  to 
the  court  tbat  the  property  mentioned 
Digiiized  by  V-jOOglC 
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In  the  bin  as  havlnjc  been  as^If^ed  to 
Green  was  at  the  time  the  property  of 
Post  &  Hnnter,  and  tbat  at  the  time  of 
the  purchase  uf  the  eoocIb  said  Post  and 
Hnnter  were  partners,  and  that  as  such 
partners  they  purchased  the  soods.  and 
that  a  Jndsmeut  has  been  obtained  by 
complainants  agalnBt  Puat  &  Hunter, 
upon  which  execution  has  been  issued, 
and  tbat  the  goods  assi^ed  are  subjent 
to  said  Judgment  and  execution,  and 
should  be  applied  to  the  satisfaction  of 
the  same,  and  aJso  tbat  the  real  estate  be- 
lonslnK  to  Post  &  Hunter  at  the  time  of 
Bald  assignment  Is  subject  to  said  Judg- 
ment and  execution,  therefore  It  is  de- 
creed that  the  property,  real  and  personal, 
included  in  the  assignment,  be,  and  the 
same  Is  declared  and  decreed  to  be,  sub* 
Ject  to  the  execution  aforraald.  Thla  is 
enbBtantlally  the  whole  of  the  decree. 

We  do  not  deem  It  necessary  to  set  out 
the  details  ol  the  answer,  which,  for  the 
most  part,  admits  the  allegationR  of  the 
MU,  with  explanations  ot  default  un  the 
part  uf  Post,  not.  In  our  view,  material  in 
a  legal  Muse.  But  the  answerdenles  fraud. 
Not  is  it  necedsary  to  recite  the  evidence 
further  than  by  Incidental  references  to 
the  same  in  the  socceedtng  epitome  ot 
tacts,  with  a  view  to  sustain  our  conclu- 
sion tbattheblll  Its^f  is  fatally  detectiTe  In 
malclDg  a  case  for  the  relief  sought.  We 
gather  from  the  record  that  the  case  Is 
this:  Roach  &  Co.  sold  goods  to  Post, 
rppreBenting  himself  as  buying  for  Post  ft 
Huoter.  Post  offered  to  give  certain  se- 
curity, which  he  failed  to  do.  Though 
there  was  no  real  partuersbip  between 
Post  &  Hunter,  as  between  themselres, 
the  fact  that  Hunter  knew  of  the  ordering 
of  the  goods  in  the  firm  name,  and  gave 
no  dl8»eot,  bound  him  as  a  partner  so  far 
as  Roach  &  Co.  w^ere  concerned.  But 
Roach  &  Co.  were  informed  by  letter  from 
Post,  June  26, 18S5,  before  the  goude  were 
received,  and  several  months  before  thls- 
Bult  was  Instltnted,  that  Hunter  had 
withdrawn  from  the  partnership ;  the  fact 
being  that  the  arrangement  between  Post 
ft  Hunter  was  that  the  latter  should  be- 
come  a  partner  on  contributing  a  certain 
Bum  of  money  to  the  business,  which  bo 
did  not  do,  and  that  he  did  not  share  In 
the  profits  of  the  business.  Post,  having 
conducted  the  business  In  bis  own  name 
from  Jane  26,  1886,  found  himself  In  failing 
circumstances  on  November  7,1885,  and 
un  that  day  made  an  assignment  to  Green 
tor  the  benefit  of  his  creilltors.  After  the 
assigument.and  before  the  bill  In  this  case 
was  filed.  Roach  ft  Co.  had  commenced  au 
action  against  Poet  &  H  unter  for  the  price 
of  the  goods,  and  that  action  waH  still 
pending;  but  before  the  present  suit  was 
determined  there  was  a  lodgment  in  faror 
of  Roach  ft  Co.  for  the  amount  claimed, 
and  an  execution  Issued,  which  was  re- 
turned, "  Nothing  to  be  found. " 

Conceding  that  Roach  ft  Co.  were  de- 
ceived In  the  promises  made  by  Post  as 
to  the  securit}  he  would  give  them,  they 
onlystood  In  the  relation  uf  ordinary  cred- 
itors, whether  of  Post  or  of  Post  ft  Hun- 
ter. If  fraud  was  practiced  upon  them  in 
obtaining  the  credits,  that  migbt  have 
bam  a  ground  lor  following  up  tbe  goods 


they  sold  and  reclaiming  them.  But  this 
Is  not  what  they  undertake,  and,  even  if 
it  were,  the  length  uf  time  they  suffered  to 
^apse  before  any  complaint  of  the  fraud, 
knowing  of  Post's  default,  and  that  he 
was  claiming  to  do  the  business  in  big  In- 
dividual name,  was  an  Indication  that 
the  fraud  chai^^ed  was  an  after-thought. 
Then,  if  Roach  &  Co.  were  only  general 
creditors,  awaiting  the  payment  of  tlielr 
claim  like  other  creditors,  was  the  assign- 
ment  in  fraud  of  their  rights  such  as  en- 
titled them  to  have  it  set  aside?  They  do 
not,  indeed,  ask  to  have  it  set  aside,  and 
that  Is  a  serious  detect  In  their  bill.  But 
U  this  had  been  tlieir  aim,  there  is  nothing 
in  the  bill  nor  anything  In  the  evidence  to 
show  fraud.  On  Its  face  the  asslgnmeut  Is 
that  of  an  ordinary  debtor,  giving  prefer- 
ence to  some  creditors  over  others.  It 
was  made  by  one  who  was  known  to 
Boacta  ft  Co.,  for  several  months  previous, 
to  be  In  charge  of  the  business,  and  to 
have  poaaesHion  and  control  of  the  gooda 
in  his  own  name,  and  there  Is  nut  a  single 
circumstance  shown  to  indicate  tbat  the 
asBignment  he  made  was  not  In  good 
faith.  As  to  Roach  ft  Co.,  so  far  as  ap- 
pears, the  only  complaint  they  can  make 
against  the  assignment  Is  that  th^  were 
not  among  the  preferred  creditors.  They 
bad  no  Hen  on  tlie  goods,  fund  were  not  in 
a  position  to  complain  that  Poet's  assign- 
ment, after  undisputed  exclusive  posses- 
sion and  control  of  the  business  fur 
months,  was  not  an  assignment  by  Postft 
Hunter.  Of  course  no  one  quefttlons  the 
right  of  a  debtor  to  make  au  assignment 

{^referring  some  creditors  over  others,  so 
ong  ae  there  is  nothing  fraudulent  la  the 
transaction. 

But,  even  if  there  bad  been  fraud  In  the 
assignment.  Roach  ft  Co.,  on  the  showing 
they  make,  could  not  Invoke  equity  to  en- 
force their  claim.  The  law  is  that  a  cred- 
itor must  have  prusecuted  his  claim  at 
law  to  Judgment  to  constitute  a  Hen  on 
real  property,  and  to  Judgment  and  execu- 
tion to  constltnte  a  lien  on  personal  prop- 
erty, before  he  can  qnestlon  the  disposi- 
tion of  the  debtor's  property.  Wiggins  v. 
Armstrong,  2  Johns.  Ch.  144;  Rhodes  v. 
Cousins.  6  Rand.  (Va.)  188;  2  High,  InJ.  S 
1403.  And  it  does  not  avail  to  modify 
this  doctrine  tbat  an  action  at  law  is 
pending  which  may  result  In  a  JudKroent 
and  execDtion  In  favor  uf  the  creditor. 
Phelps  V.  Foster,  18  III.  809. 

The  decree  wiU  be  reversed,  and  the  bill  / 
dismissed.  / 


Jaoobt  v.  Sbouakbb  et  al. 


(SupTvmc  Court  of  Florida.  July  S,  — 

SUPEBSEDSAB  —  IntoXICATIKG  LlQUOBfl — IlLMAI. 

Salbs. 

Where  the  dsmage  which  may  result  from 
■  ntpersedeojt  to  a  decree  Is  of  SDCb  ohsracter  that 
itoaabe  &>mpenBated  In  moaey,  a  supersedeng  will 
be  granted,  if  the  appeal  does  not,  upon  an  iospeo* 
Uon  of  the  record,  appear  to  be  frivolous,  or,  hi 
other  words.  If  tbe  points  of  error  suggested  by 
tbe  record  are  not  suob  as  require  no  argument  to 
show  their  untenablenesa;  but  where,  from  the 
nature  of  tbe  case,  the  damage  which  may  result 
from  superseding  an  iojunution  is  of  aucb  charac- 
ter that  it  oannot  be  oompensated  in  money  or  oth- 
erwise, aa  In  the  oase  m  ihe  sale  of  intoxicating 
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liqQon  in  a  connnanitr,  a  anpernedeaa  will  no(  be 

finuited  unless  the  error  of  tbe  decree  appealed 
rom  1b  palpable.  An  injuncUon  bond  will  In- 
demnify tiie  purty  enjoined  from  telling,  Imt  a  su- 
pcnedens  bond  U  no  Indemnity  to  the  other  par- 
nes  or  tlie  oommnnlty  nnloBt  atl  the  damaga 
which  may  result  to  them  from  sbIm  pending  the 
tuperaedeat. 
{SyUabta  by  th4  Canurt.) 

Appeal  from  clrcnltconrt,  Jackaon  coun- 
ty; W.  D.  Barnku,  Judge. 

On  motion  fur  h  superaedeaa  to  the  tem- 
porary IniuQctiun  appealed  from. 

Benjamin  S.  Liadon,  for  appelant. 
Francla  B.  Caitar,  for  appellees. 

Banbt,  C  J.  The  record  shows  that  un- 
der the  act  of  March  8,  ISHS,  (chapter  841S 
of  the  Laws,)  the  county  commfMlon- 
«rs  of  Jackaon  county  granted  to  the  ap- 
pellant a  permit  to  sell  Intoxicating  llq- 
nors,  wines,  or  beer  in  a  specified  election 
district  in  that  county,  he  having  pre- 
aented  to  tbem  a  petition  under  the  act 

aurported  to  be  signed  by  a  majority  of 
ae  registered  voters  of  the  district,  and 
that  he  haa  obtained  a  license  under  the 
general  revenue  law  as  a  llqvor  dealer, 
and  is  abont  to  commence  selling  pursu- 
ant thereto.  The  bill  Bled  by  appellees  as- 
sails tbe  action  of  the  county  commission- 
•rs  in  granting  the  permit,  and  conse- 
quently tbe  license  granted  thereon,  as 
Illegal.  Tbe  Judge  of  tbe  flrst  clrcolt 
cranted  a  temporary  Injunction,  and  from 
Uila  order  Jacobyhaa  appealed,  and  ap- 

Sued  to  this  court  for  a  supersedeas  to  tbe 
ilunctlon. 

The  statute  authorising  appeals  from 
Interlocutory  orders  In  chancery  provides 
that  such  appeals  shall  not  operate  as  a 
Mupersedeaa  unless  the  Judge  of  the  circuit 
court  or  a  Justice  of  the  supreme  conrt 
shail,  on  an  inspection  of  the  record,  think 
fit  to  order  and  direct  a  stay  of  proceed- 
ings; but  that  no  appeal  shall  operate  aa 
9i  aupersedeas  except  upon  the  conditions 
now  prescribed  by  law  in  cases  of  appeals 
from  final  Judgments  and  decree.  Sec- 
tion 2,  p.  1«7,  Mcael.  Dig. 

In  Williams  v.  Hilton,  25  Fla.  — .  6 
South.  Rep.  452,  where  a  motion  was 
made  to  vacate  a  tupemedeaa  which  had 
been  j^'anted  by  a  Juatice  of  this  court.  It 
was  held  that  on  such  an  application  the 
Judge  or  Justice  is  not  re<]uired  to  satisfy 
his  mind  on  litigated  questions,  but  to  see 
from  an  Inspection  of  the  record  that  there 
la  an  appeal,  and  that  it  Is  nut  frivolous, 
and  that  tbe  state  uf  the  case  aa  to  Its 
future  course  la  such  aa  to  render  a  aaper- 
gedcaa  proper. 

rounsel  for  appellant,  relying  on  Will- 
iams V.  Hiltun,  urges  that  bis  appeal  Is 
not  frivulous.  Twoof  thequeatioiiBfound 
upon  an  Inspectlou  of  the  record  to  be  pre- 
sented by  it  are  tbe  right  of  the  complain- 
ant to  involve  the  aid  of  a  court  uf  chan- 
cery in  tbe  premises,  and  whether  or  not 
the  above  act  of  March  8,  18tj3,  haa  been 
repealed  by  the  local  option,  or  nine* 
teentb,  article  of  the  constitution  of  1885. 
Counsel  for  appellees  contends  that  no  sn- 
persedeaa  should  be  granted  unlens  the 
JudKe  or  court  acting;  in  the  matter  Is  sat- 
isfied that  thecourt  beluw has  erred;  that 
a  rery  clear  caae  ol  wrung  or  injustice 


ahould  appear  from  tbe  record  to  JuRtIfy 
the  anapension  of  an  injunctloo;  and  that 
to  bold  otherwlae  would  be  to  overtbrow 
the  presumption  that  the  Judgment  ap- 
pealed from  is  correct. 

The  rale  laJd  down  In  Williams  v.  Hil- 
ton, a  case  Involving  the  injunction  of  a 
aale  of  land  under  a  decree  of  loreeioenre. 
Is  correct  for  all  cases  of  its  nature,  or 
where  tbe  damage  to  result  from  the«ir- 
persedcHS  la  of  a  character  that  can  be 
compensated  In  money;  and  were  the  case 
before  ns  one  of  this  character  we  should 
not  hesitate,  in  view  of  the  above  ques- 
tions presented  by  it,  to  grant  a  super- 
aedeas  upon  proper  security  being  glveo 
for  tbe  Indemnity  of  the  appellees  agalast 
any  loss  or  damage  to  resnlt  from  the 
anpemedeaa,  tor  It  cannot  be  said  that  the 
points  of  eiror  auggested  are  frivolous,  or, 
in  other  worda,  are  such  as  not  to  require 
argument  to  show  their  untenablenees.  It 
Is  not  contemplated  that  tbe  Judge  or 
court,  when  acting  on  an  applicationfor  a 
Buperaedeaa.  should  go  fully  into  the  n:ier- 
ItH  of  the  casn.  This  would  be  giving  to 
such  appUcattona  the  place  of  a  flbial 
hearing. 

The  case  before  ns  is  one  whose  charac- 
ter distlnguisheu  it  from  the  class  of  cases 
to  which  the  rule  laid  down  in  Williams 
V,  Hilton  is  applicable.  The  complain- 
ant's suit  la  from  its  nature  virtually  In 
behalf  of  the  public  or  the  people  of  the 
district  in  question,  and  to  prevent  a 
wrong  and  Injury  to  the  public  of  a  char- 
acter that,  If  ttae  bill  la  advisedly  bronsbt, 
cannot  be  compensated.  In  money  nr  oth- 
erwise. It  eannut  be  said  that  there  can 
be  compensation  for  the  damage  which 
may  result  to  a  community  from  tbeestab- 
liahment  and  continuance  uf  a  retail  liquor 
business  pending  the  Buporgedeaa  of  an  In- 
junction against  It.  On  the  other  band, 
howevo-,  lithe  Injunction  be  foandoo  final 
decision  here  to  bare  been  erroneously 
-granted,  the  damage  which  may  Inore  to 
the  appellant  from  the  Injunction  is  clearly 
one  of  a  pecuniary  character,  and  a  bond 
with  surety,  which  has  been  given  here,  is 
tbe  proper  and  nsaal  indemnity  in  Ruch 
cases.  The  damage  which  the  apptileos 
and  tbe  rest  uf  the  public  may  sustain  be> 
ingoneof  tbe  character  Indicated  above, 
our  opinion  Is  that  a  supersedeas  ahunld 
not  be  granted  unless  the  error  of  the  de- 
cree is  palpable.  If  it  was,  we  would  not 
hesitate  to  grant  the  supersedeas;  but,  tbe 
character  of  the  case  being  such  as  It  Is, 
aud  the  questions  presented  requiring  In- 
vestigation for  their  decision,  ue  supem- 
aedeaa  must  be  denied,  and  It  will  be  so  oiv 
dered. 


Oder  et  al.  v.  Statb. 
(SwpretM  Court  of  Florida.  Jniy  28, 18M.) 
OiUBusa — Ktidenob- 
Tbe  defendants  were  playing  a  game  of 
cards  called  "poker, "  for  '*oorn,  **  apon  a  Bench  in 
a  room  adjoining  a  sohool-hoaMw   One  of  the  par* 
ties  had  his  bat  under  tbe  tienoh  with  some  "com  " 
and  two  dollars  in  silver  In  It.   No  betting  was 
seen  or  heard  by  any  witiuMS,  and  a  witness  for 
the  state  stated  that  he  thonght  tbe  game  was  be- 
ing played  for  "tun,"  and  the  defendsota  stated 
upon  oatb  that  the  game  was  being  played  for 
amiuement,  and  tliat  nothing  wlwiaver  vna  bet 
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OB  It.  Hdd,  ttt»%  the  evUeoee  wu  not  suiBidant 
to  sbow  tbAt  the  pariiet  were  gmmbling. 
(SyllaJbua  by  the  Court.) 

Error  to  rirpntt  court,  Suwannee  eonn- 
ty;  J.  F.  White,  Judge, 

B.  B.  Bl/iekwell,  for  plalntlft  In  error. 
William  B.  Lnwar,  Atty.  Gen.,  for  detend- 
ant  In  error. 

HiTcmeLi.,  J.  The  plalntHfB  In  error 
were  convicted  (or  KambUnic  on  the  IStfa 
day  of  February,  1890,  and  they  were  each 
sentenced  to  Imprtsonment  in  the  county 
Jail  (or  the  term  of  three  monthB,  and  each 
to  pay  one-thlrU  of  the  cuets  o(  the  caee, 
and  the  case  ie  brought  here  upon  writ  of 
error  to  tbe  dreaft  court  of  Suwannee 
county. 

There  are  aereral  questions  raised bythe 
errors  assigned, but  It  W  only  noceesury  to 
consider  one  of  Che  questions  so  raised, 
and  that  la  as  to  whether  or  not  the  ver- 
dict o(  guilty  la  sustained  by  the  erldeoce. 

William  Wells,  a  witness  for  the  state, 
testified  that  on  the  l&th  day  of  Septem- 
ber, 1889,  be  went  Into  the  buck  room  of 
Thnrman's  acfaool-hoose,  in  O'Brien,  Su- 
wannee connty,  Fla.,  and  that  he  there 
saw  the  defendants  playing  cards,  and 
that  he  saw  "com"  onthe  bench  on  which 
defendants  were  playing;  that  they  were 
passing  the  com  from  one  to  the  other, 
and  that  be  saw  under  tbe  bmch  where 
Sapp  was  sitting,  a  hat  eontahalDg  some 
corn  and  two  dollara  in  silver  money; 
that  there  were  two  doors  to  tbe  room, 
and  that  t-he  side  door  was  closed  and  the 
partition  door  was  open,  and  that  he  re- 
mained in  the  room  where  they  were  play- 
ing about  five  minutes.  Upon  cross-ex- 
amination witness  stated  that  be  did  not 
■ee  defendants  betting  with  each  other, 
nor  gambling;  that  he  did  not  see  or  bear 
any  betting  or  gambling.  This  was  tbe 
whole  of  the  evidence  for  tbe  state. 

One  Bynum,  (or  defense,  testified  that  he 
saw  the  defendants  playing  cards  at  the' 
time  and  plare  mentioned  above;  that  he 
wfflit  in  the  house  with  defendants  when 
they  first  entered  it,  but  left,  and  returned 
In  about  10  minutes,  when  be  found  de- 
fendants playing;  that  they  eeeme<l  to  be 

Slaying  for  amusement  only,  and  that  he 
id  not  see  or  hear  them  betting,  or  in  any 
other  way  gambling  with  each  other,  and 
that  he  did  not  see  any  money  In  tbe 
house.  The  defendants  Oder  and  Sapp,  In 
th^r  statements  to  the  Jury,  admitted 
that  they  and  Barrow,  the  other  defend- 
ant, were  playing  cards  at  O'Brien,  Sep- 
tember 16,  1889,  but  say  that  the  game 
was  played  for  amusement  only,  and  that 
they  did  not  bet  with  each  otber.orin  any 
other  way  gamble. 

The  defendonts  were  Indicted  nnder  the 
last  clause  of  section  1,  c.  8764,  Act  June 
7, 1887,  entitled  "An  act  to  suppress  gam- 
bling houses  and  gambling,  which  is  as 
follows :  "  Or  if  any  person  orpersons  shall 
play  or  engage  to  any  game  at  cards,  ke- 
no,  ron/ette.faro,or  other  gameof  chance, 
atany  place,  by  any  device  whatsoever,  for 
moneyorotherthhi^olvalue.  *  *  *"  The 
first  clause  of  this  section  of  the  statute 
applies  to  parties  keeping  houses,  bootha, 
etc.,  If>r  the  purpose  of  gambling.  The 
lonrth  section  of  the  act  provides  that  if 


any  of  tbe  Implements,  devices,  or  appa- 
ratus commonly  used  In  games  o(  chance, 
nsnally  played  In  gambling  houses  nr  by 
gamblers,  are  found  in  any  house,  room, 
booth,  shelter,  or  other  place,  it  shall  be 
prima  fade  evidence  that  the  said  house, 
room,  or  place  where  the  same  are  (ound 
Is  kept  for  tbe  purpose  of  gamblfaift;'' 
bat  It  does  not  api^y  to  that  clauae  of  tfaa 
section  under  which  the  defendants  were 
convicted,  and  consequently  the  "corn" 
□sed  by  the  defendants  could  not  be  taken 
as  prima  facie  evidence  that  they  were 
gambling,  because  tbe  statute  does  not 
make  even  the  Implements,  etc.,  usually 
used  (or  gambling  by  gamblers  pzim» 
facie  evidence  of  gambling  la  any  place  not 
kept  for  gambling  purposes.  In  this  case 
the  evidence  does  not  show  that  the  house 
in  which  the  game  of  cards  was  played 
was  kept  (or  the  purpose  of  gambling. 
But  suppose  it  did,  and  suppose  that 
"com"  is  an  Implement,  device,  or  any- 
thing else  usually  used  in  gambling,  that 
does  not  alter  the  case,  because  the  court 
cannot  judicially  take  notice  that  "com** 
is  an  implement  or  device  used  by  gam- 
blers. Tu  make  such  Implements,  etc., 
priota  /kc/e  evidence,  itie  Incumbent  npou 
the  state  to  prove  that  they  are  Instm- 
menle  usually  used  by  gamblers  In  gam- 
bling. 

And  now,  barring  tbe  suspicious  circum- 
stance of  tbe  hat  under  the  bench  with  tbe 
corn  and  the  money  in  It,  where  is  the  evi- 
dence in  the  case  to  convict  any  one  o(  the 
defendants?  It  was  the  duty  o(  the  state 
to  prove  the  guilt  o(  the  de(endant8  be- 
yond a  reasonable  doubt  in  order  to  war- 
rant a  conviction. 

Tbe  fact  that  the  defendants  were  using 
com  In  tbe  game,  and  that  there  was  a 
bat  under  tbe  bench  with  com  and  two 
dollars  In  It,  does  not  show  a  cane  of  gam- 
bling beyond  a  reasonable  doubt,  even  If 
the  defendants  had  introduced  no  evidence. 
The  only  witness  for  the  state  testified 
that  he  neither  saw  nor  beard  any  betting 
or  gambling  by  the  defendants. 

Under  the  conclusion  we  have  come  to, 
we  do  not  intend  to  impute  to  tbe  Juir 
any  improper  motive  in  arriving  at  thar 
verdict.  There  Isnotblng  intbe  case  show- 
ing such  Improper  motive.  All  that  we 
say  Is  that  the  evidence  in  the  case  Is  not 
sufficient  to  sustain  the  verdict,  and  for 
this  reason  the  Judgment  Is  reversed,  and 
the  cause  is  remanded,  with  directions  for 
further  proceedings  not  inconsistent  with 
this  opinion. 


WaiTK  T.  State. 

(AiiMWM  Court     Florida.  Jane  91, 18D0.) 

SvB.T  Iirar— iNSTRucTtoNB— MincotrDiTOT  or  Jcnav 
— Bnx  or  Excxftions. 

1.  The  statute  (McClel.  Di;.  631)  requires  the 
ocxanty  oommissioners  to  select  from  the  registered 
voters  of  tbe  oounty  a  list  of  800  persons  proper- 
ly qualifled  to  serve  as  jurors,  which  list,  oertmed 
and  sigDod  by  the  chaLrmaa  of  tbe  board,  eh&U  be 
forthwith  delivered  to  the  clerk,  and  by  him  re- 
corded in  the  mlontes  of  the  county  commisaioaers, 
but  does  not  require  such  list  to  l>e  recorded  in  the 
minutes  of  the  circuit  ooort. 

%.  The  defendant  requested  the  Judge  to  giro 
a  certain  charge,  which  was  given,  bat  tbe  Judge 
Wlad  to  sign  and  seal  Uis  obaige,  and  to  daolara 
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the  oluuwe  glTeiL  Held  not  to  be  error,  w  the  de- 
fendant fiu  the  benefit  of  tba  charge,  and  as  tliere 
was  no  wiepUon  at  the  time  to  the  failure  of  the 
jDdge  to  sign  and  seal  the  charge,  or  to  pronoatioe 
the  chaive  ftlven. 

8.  WheQ  it  is  alleged  In  a  motion  for  new  tiial 
that  the  judge  used  Improper  language  to  or  In 
the  presence  of  the  Jury,  the  langnage  Imputed  to 
the  judge  will  not  be  oonsidered  bj  the  appellate 
court,  If  not  Incorporated  in  the  bill  of  axoeptlou. 
(Syllabua  by  the  Court.} 

Error  to  clrcolt  coart,  Leon  county;  D. 
S.  Walker,  Judjce. 

Geo.  W.  Walker  and  John  S.  Beard,  for 
plalatlir  In  erl>or.  WllH&m  B.  L&mar, 
Atty.  Qen.,  for  defendant  In  error. 

MrrcHBLL,  J.  The  plaintiff  In  error  iraB 
convicted  at  an  adjourned  term  of  tbe 
circuit  court,  January,  1890,  for  murder- 
ing blB  wife,  Martba  Ann  White,  by  strik- 
ing her  on  the  bead  with  a  piece  of  Iron 
gaa-plpe.  The  d^endant  moved  -for  a 
new  trial,  which  motion  was  overruled, 
and  he  waa  tientenced  to  death,  and  tbe 
case  comee  here  upon  writ  of  error  to  tbe 
circuit  court  of  J^n  coanty  from  the  or- 
der of  the  trial  Jodse  orermlliiff  said  mo- 
tion. 

There  are  only  two  errors  asBlgned,  the 
Urat  being  that  the  conrt  erred  in  euat^n* 
Ing  the  demnmr  of  tbe  state  to  defend- 
ant'aplea  In  abatement;  second, tbe  court 
erred  in  overruling  each  and  every  ground 
alleged  as  error  by  defendant's  attorneys 
In  motion  for  new  trial. 

The  defendant  in  his  plea  seta  up  that 
the  Indictment  found  againnt  htm  "ought 
not  to  be  further  prosecuted,  because  he 
says  that  tbe  list  ol  three  hundred  per- 
sons selected  by  the  board  of  county  eom- 
ntlssloners  to  serve  as  Jurors  for  said 
year  (naming  the  year)  In  said  county, 
certified  to  by  tbe  chairman  of  said  board, 
was  not  recorded  In  tbe  minutes  of  the 
circuit  court  tor  said  county,  as  required 
by  law. " 

The  plea  waa  demurred  to,  and  the  de- 
murrer sustained,  and  it  is  contended  that 
this  was  error.  But  the  contention  Is 
not  tenable.  The  statute  (Act  March  11. 
1879,  Mcael.  Dig.  621)  provldea  that  "the 
board  of  county  coiiimiBslonera,  at  a  meet- 
ing to  he  held  the  first  week  In  January  of 
each  year,  or  as  suou  thereafter  as  prac- 
ticable, shall  select  from  the  list  of  regis- 
tered voters  In  their  respective  counties 
and  make  out  a  list  of  itOO  persons  prop- 
erly qualified  to  serve  as  jurors,  who  shall 
be  such  persons  only  as  they  know  or  have 
good  rea  son  to  believe  are  of  appro  ved  char- 
acter. Bound  judgment,  aud  intelligence; 
^rhlch  list,  certified  and  signed  by  the 
chairman  of  the  board,  shall  be  forth- 
with delivered  to  the  clerk,  and  by  him 
recorded  In  the  mlnntes. " 

The  statute  requires  the  list  to  be  re- 
corded in  the  minutes  of  the  county  com- 
missioners, but  does  not  require  It  to  be 
recorded  in  themlnutesof  tbecircultcuurt, 
ae  contended.  The  pi'eaumptlon  1b  that 
tbe  llet  was  properly  recorded  by  the  clerk 
in  tbe  minutea  of  the  county  commlBBlon- 
ers,  tor.  If  It  was  not,  that  question  would 
probably  have  been  raised. 

The  grounds  ol  the  motion  for  new  trial 
are:  U)'*Tbat  the  written  instructions 
requested  by  the  ddense  to  be  given  to  the 


Jury  were  given  to  the  Jury  wllliont  being 
signed  or  sealed  by  the  Judge,  as  required 
by  law,  and  the  same  was  also  ddeetive 
for  tbe  reason  that  the  Judge  did  not  de- 
clare In  writing  his  ruling  thereon,  as 

fireeented,  and  pronocnced  thesame  to  tbe 
my  as  given  or  relnsed. " 
The  defendant,  as  shown  by  his  motion, 
had  the  benefit  of  the  charge  reqoested  by 
blm,  nnd,  as  there  was  no  exception  at 
the  time  to  the  failure  of  tbe  Judge  to  sign 
and  seal  rhe  charge,  or  to  pronounce  the 
charge  given  or  refused,  the  rtfusal  to 
grrant  a  new  trial  on  said  first  ground  was 
not  erroneous.  Qlbson  t.  State,  aS  Fla. 
— ,  ante,  876;  Express  Go.  ▼.  Van  Meter, 
17  Fla.  783;  Potsdsmer  v.  State,  Id.  895; 
Baker  v.  Ghatfleld,  28  Fla.  640,  S  Sonth. 
Rep.  823. 

(2)  "That  upon  attorney  tor  defense 
asking  Startln  Hill,  witness  for  the  state. 
If  he  knew  anything  of  the  character  of 
the  deceased,  the  ruling  of  the  Judge  was 
In  the  following  language:  'I  will  not 
allow  a  man  who  has  killed  bis  wife  to 
bring  the  character  of  bis  wife  In  question:' 
which  remark  was  calculated  toprejodice 
tbe  minds  of  the  Jury,  to  the  Injury  ot  tbe 
accused.**  Now,  such  language,  if  used 
by  tbe  judge,  would  be  erroneous,  as  It 
would  be,  as  contended  by  connsd  for  tbe 
accused,  calculated  to  prejudice  the  }ary 
against  the  accused.  Sucb  language.  U 
used  by  the  Judge,  assumed  that  It  waa 
proved  that  the  accused  had  killed  his 
wife.  But  the  record  before  us  fails  to 
show  that  the  trial  Judge  used  tbe  lan- 
guage Imputed  to  him.  It  is  true  that  the 
accuHed  Incorporated  this  langnage  In  bJs 
motion  tor  new  trial,  but  this  was  not 
sufficient.  It  proved  nothing.  Tbe  over- 
ruling of  the  motion  n^satlved  the  nse  of 
Bucb  language.  But  If  the  Judge  did  use 
eucfa  language  It  waa  the  duty  of  the  ac- 
cuued,  If  he  desired  to  avail  himself  of  tbe 
same,  to  Incorporate  the  language  in  a 
bin  of  exceptions,  so  that  It  might  be  re- 
viewed by  the  appellate  court.  McNealy 
V.  Htate,  17  Fla.  198.  There  Is  other  lan- 
gnage Imputed  to  tbe  trial  Judge,  but 
what  we  have  said  above  applies  to  sucb 
other  language  also. 

We  have  given  the  whole  case  earful 
consideration,  so  far  as  we  could,  with 
very  imperfect  record  before  ua,  and  aiter 
doing  so  find  no  cause  fi)r  reversal,  a.nd 
therefore  the  Judgmeat  of  tbe  court  ttelow 
Is  afllrmed. 


TcBERBON  V.  Stats. 
(Aq^renw  Couft     florlda.  July  SI,  1S90l) 

AUTSntKS  AOQDTf — TBSTmOlTT  OV  AOOOHXUOB 
— JUKT— iNFOEMiTlOlT. 

1.  The  defendant  pleaded  atJr^oia  noguU, 
which  was  demurred  to  ore  teniu,  and  the  damnr- 
rer  sustained.  Held,  that  there  waa  do  error  in 
sustaining  the  demurrer,  as  it  was  not  made  to  ap- 
pear that  tbe  offease  for  which  the  defendant  had 
been  tried  and  acquitted  was  one  and  the  same  of- 
feuse  as  that  for  which  he  was  convicted. 

2.  The  testimony  of  an  accomplioa  anoorrob»- 
rated  ia  suffloient  to  oonviot  upon. 

8.  When  a  jniy  after  thorough  dellberatloa 
upon  any  case  shall  return  into  court  without  hav- 
ing ai^reed  upon  a  verdict,  tbe  oourt  may  explain 
to  them  again  the  law  applicable  to  the  case,  and 
may  send  them  out  again  for  farther  d^beration : 
bu^  If  th^  sb^  return  the  second  ttme  wiUkoni 
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hsTlog  agreed  on  averdlot,  tbey  should  not  be  sent 
out  Bgsdn  without  their  consent  unless  they  shall 
ask  from  the  court  some  further  expUuiation  of  the 
aw,  but  the  mere  entry  upon  the  motion  docket 
the  court  sent  the  jury  out  the  third  Ume 
"witbout  their  conseot  Is  no  evidence  of  the  fact 
chat  the  jury  were  so  sent  out. 

4k  When  toe  informaUon  sets  oat  the  offlenie 
wtth  anfDoisnt  certain^  to  noUf^  thedsfoidaDt 
folly  of  the  BBtnre  of  the  same,  the  information 
will  not  be  quashed  as  beinR  vague  and  uncertain, 
nor  will  the  affidavit  to  the  informaUon  be  held  in- 
■afOdeDt  when  it  complies  with  the  oath  prescribed 
by  the  statute. 
{SyUalnu  by  the  Court.) 

Error  to  crtminal  court  of  record.  Dnval 
coauty ;  Loton  M.  Jonks,  Judge. 

Pope  A  IfiuAsteon,  lor  plaintiff  In  error. 
WillUan  B.  LauaaAr^  Atty.  Oen.,  for  the 
State. 

Mitchell,  J.  The  plaintiff  in  error  was 
tried  for  gambling  In  the  county  criminal 
court  of  record  ol  Duval  coonty,  on  the 
2d  day  of  July,  1880,  and  was  convicted 
and  sentenced  to  the  penitentiary  for  three 
monttui;  and  the  case  comeB  before  this 
court  upon  writ  »f  error  to  said  conrt 
from  the  order  ot  the  court,  overmllng 
motion  lor  new  trial  and  arrest  of  Jndg- 
ment. 

The  errors  assigned  are— fVrst,  the  conrt 
erred  In  sustaining  demurrer  ore  toniw  to 
defendant's  plea  of  autrefois  acquit. 

This  plea.  In  substance.  Is  that  the  de- 
fendant, at  the  same  term  trf  the  court  at 
which  be  was  tried  and  eonvlRtod  upon  a 
charge  of  gambling,  was  also  tried  and 
aeqnitted  upon  a  charge  of  keeping  a 
gambling  house,  and  the  contention  Is 
that  the  gambling  by  the  defendant  and 
keeping  a  gambling  house  were  one  and 
the  same  offense.  This  position  Is  not  ten- 
able. The  two  offenses,  keeping  a  gam- 
bling honse  and  gambling,  are  distinct 
offenses.  A  man  guilty  of  keeping  a  gam- 
bling honse  may  not  be  guilty  uf  gam- 
bling, and  a  mnn  may  be  guilty  of  gam- 
bling at  any  place  without  baring  any 
connection  with  a  gambling  house;  and. 
In  the  case  at  bar,  It  may  be  that  the  de- 
fendant never  kept  a  gambling  bouse,  and 

?ret  was  guilty  of  gambling.  The  evidence 
n  the  case  is  excluded  from  oar  considera- 
tion by  the  defendant's  fatlare  to  incorpo> 
rate  It  in  a  bin  of  exceptions,  and,  in  the 
absence  ot  the  evidence,  the  presumption 
is  tbat  the  evidence  Bustalns  the  finding  of 
the  Jury,  for,  if  the  verdict  was  not  8up< 
ported  by  the  evidence,  there  would  prol>- 
ably  be  a  bill  of  exceptions  before  this 
court  to  show  that  fact.  We  find  nothing 
In  the  record  to  sustain  the  contention 
that  the  offense  for  which  the  defendant 
was  tried  and  acquitted  and  the  offense 
for  which  he  was  convicted  were  one  and 
the  same  transaction,  and  for  this  reason 
can  see  no  error  in  the  court  below  sus- 
taining the  demurrer  to  the  defendant's 
said  plea. 

The  aecnnd  error  assigned  Is :  The  conrt 
erred  In  refusing  to  give  the  fourth  cbane 
as  requested  by  defendant.  This  was  the 
charge  refused : 

"  The  testimony  ot  an  accomplice  uncor- 
roborated is  not  sufficient  to  convict." 
There  no  errorln  refusing  this  chai:ge. 
Bacon  T.  State,  22  Fla. 61.  But  even  U  the 


uncorrobora  ted  eTtdrace  ot  an  accomplice 
were  not  sufficient  to  convict  upon,  tii«rs 
Is  absolutely  nothing  In  the  record  which 
shows  that  any  accompUee  tesUfled  In  the 

case. 

Third  assignment:  The  court  erred  in 
refusing  to  discharge  the  defendant  as 
prayed  on  account  of  sending  out  the  Jury 
three  times  without  their  consent,  when 
no  further  explanation  of  the  law  was 
asked  for  by  them.  Under  the  statute 
(McCIel.  Dig.  p.  448,  S  28)  It  is  provided 
that:  "When  a  Jury,  after  due  and  thor- 
ough deliberation  upon  any  cause,  shall 
return  Into  conrt  without  having  agreed 
on  a  verdict,  the  court  may  explain  to 
them  anew  the  law  applicable  to  the  case, 
and  may  send  them  out  again  tor  further 
deliberation ;  but.  If  they  shall  return  a 
second  time  without  having  agreed  on  a 
verdict,  they  shall  not  be  sent  out  again 
without  their  own  consent  unless  they 
shall  cwk  from  the  court  some  further  ex* 
planatlon  of  the  law. "  In  the  case  at  bar, 
where  Is  there  any  evidence  that  the  Jury, 
afterlAielr  thorough  d^lberatton.  returned 
Into  conrt  a  first,  second,  tblrd,  or  any 
other  number  of  times,  and  were  sent  oat 
again,  without  their  consent  or  with  Itt 
There  is  no  such  evidence  In  the  recordt 
and  there  was  no  error  In  the  court  refoa* 
ing  to  discharge  the  defendant  as 
quested  by  him. 

It  is  true  tbat  the  defendant  entered  a 
motion  asking  to  be  discharged  upon  the 
ground  before  stated,  but  this  motion  was 
overruled,  and  the  presumption  Is,  in  the 
absence  of  all  evidence  to  show  what  tbe 
proceedings  In  the  court  bdow  were  as  to 
said  alleged  error,  tbat  said  proceedings 
were  regular  and  legal.  In  Borroughs  v. 
State,  17  Fla.  643, It  was  held  that  "all  ob- 
JoctlonB,  rulings  by  the  court,  and  excep- 
tions should  appear  In  the  body  of  the  bill 
of  exceptions  in  tbeir  proper  and  appro- 
priate place,  and  will  not  be  conslderea  tf 
upon  separate  pieces  of  papw  filed  snbs^ 
qnent  to  the  verdict,  or  In  cases  ot  mo- 
tions for  new  trial,  or  In  arrest  of  Judg- 
ment after  final  Judgment.'*  This  decision 
Is  decisive  as  to  the  question  under  consid- 
eration in  this  case.  See,  also.  McNeaJy 
T.  State,  Id.  198. 

FonrtA  asBignment:  The  court  erred  In 
overruling  motion  tor  new  trial.  The 

f rounds  of  this  motion  are:  (1)  The  ver^ 
let  Is  contrary  to  the  evidence  and  weight 
of  the  evidence.  (2)  The  verdict  is  con- 
trary to  law.  (8)  The  verdict  Is  contrary 
to  the  charge  of  the  court  on  the  affidavit 
on  file.  We  see  no  cause  tor  reversal  on 
any  of  these  grounds. 

The  grounds  ot  the  motion  In  arrest  of 
Judgment  are:  (1)  Because  the  informa- 
tion Is  vague,  uncertain,  and  detective. 
(2)  Because  the  affluarlt  to  the  lutormn- 
tion  Is  defective  and  illegal.  (3)  Because 
tbe  law  upon  which  the  Information  is 
based  Is  nnconstltational  and  void. 

We  see  no  cause  for  reversal  upon  any 
of  the  grounds  of  the-motlon  to  arrest  tiie 
Judgment.  The  information  was  suOl- 
clently  definite  to  put  the  defendant  upon 
full  notice  of  the  offense  with  which  he 
was  charged.  The  Information  was  not 
so  vague,  Indistinct,  and  Indefinite  as  to 
mislead  tiie  defendant  and  to  embarrass 
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blm  In  the  preparation  otlila  ddense,  or 
to  expose  htm  alter  cunvlctlon  or  acquit- 
tal to  danger  of  another  proeecntion  for 
the  Kune  offense ;  and  conaeqnently  there 
was  no  error  In  the  court  refusing  to  ar- 
rest the  Judgment  upon  the  alleged  lusuffl- 
clency  of  the  information.  Qreen  t.  State, 
Id.  G69.  The  affidavit  to  the  information 
conforms  to  the  affldovlt  preacribed  by 
the  statute,  and  is  therefore  sufficient. 

The  last  ground  of  this  motion  is  not  In- 
sisted upon,  and  it  may  be  treated  as 
abandoned. 

From  all  that  we  can  learn  from  the 
record  the  defendant  bad  a  fair  and  Im- 
partial trial,  and  the  Judgment  o(  the 
court  below  la  affirmed. 


Ransom  t.  Statb. 
{Supreme  Court  of  Florida.  July  28,  1890.) 
OAKBLiNa  Boom— EnDBNoa— iHBTBiranoiis. 

1.  The  defendant  and  ftmr  otlwr  paiWDs  were 
pining  ft  game  of  "poker"  In  a  room  with  oards 
aod  cbips,  the  chip*  oelng  of  different  colors,  and 
Taried  in  values,  some  of  the  chips  helag  worth  10 
cunts.  The  defendant  took  a  percentage  off  the 
Kame,  and  resided  in  the  room.  Held,  thattlieeT- 
idence  was  sutQcient  to  sustain  the  rerdict  of  guilty 
of  keeping  a  gambling  room. 

3.  The  eonrt  charged  the  Jary  that,  ff  they  be- 
Ueved  from  the  evidence  that  the  offense  was  com- 
mitted in  two  years  before  the  filing  of  the  infor- 
mation they  should  convict  Two  years  had  not 
elaiMsed  from  the  date  on  which  the  act  under  which 
the  defendant  was  convicted  took  effect  and  the 
filing  of  the  information,  hot  the  offense  was  oom- 
mltted  between  the  date  on  which  the  act  took  ef- 
fect and  the  filing  of  the  information.  Held,  that 
the  charge  was  erroneooa,  bat  witlMMtt  prejudice 
to  the  dNendant. 

8.  The  afflldavit  of  the  solicitor  to  the  Informa- 
tion conformed  to  the  affidavit  preaoribed  hy  the 
statute,  and  was  sufficient. 
{^yliaJiius  by  the  Court.) 

Error  to  criminal  court  of  record,  Daral 
eounty;  Loton  M.  Jonbs,  Judge. 

John  E.  Hartridge,  for  plaintiff  In  error. 
Wiliiam  B.  Lamar,  AtV*  (ilen.,  for  the 
State. 

UiTCHSXX,  J .  The  plalatiB  In  error  was 
tried  and  coQTlcted  in  the  county  criminal 
court  of  record,  of  Duval  county,  upon  In- 
formation, for  keepins  a  gambling  house. 
Motions  were  entered  for  new  trial  and  to 
arrest  the  Judgment,  which  motions  were 
overruled,  and  the  prisoner  sentenced  to 
imprisonment  In  the  county  jail  tor  three 
months,  and  the  cause  Is  brought  here  ap- 
on  writ  of  error,  and  the  followlog  errors 
are  assigned:  (t)  That  the  conviction  in 
this  case  was  contrary  to  the  evidence. 
(2)  Tbeverdictwas  contrary  to  thecharge 
of  the  court  as  given  In  the  third,  fourth, 
and  seventh  charges.  (3)  The  court  erred 
in  charging  the  Jury  that  they  could  con- 
vict If  they  found  that  the  defendant  had 
committed  the  offense  at  any  time  within 
two  years  from  the  date  of  the  flllngof  the 
infonnatlon.  (4)  The  information  was 
not  swum  to,  as  required  by  the  constltu- 
tion  of  the  state  of  Florida. 

As  to  the  first  assignment:  The  evi- 
dence, In  subHtance,  Is  as  fnllowa:  That 
on  the  24th  day  of  June,  lUSS.  the  defend- 
ant and  others  were  in  a  room  In  the  third 
story  of  a  bniiding  known  aatha'AbeiU 


Block. "  situated  on  Bay  street,  In  the  <Hty 
of  Jacksonville,  playing  a  game  of  draw 
poker;  that  Smith,  a  witness  for  the  state, 
asked  permiHBlon  "  to  come  in  the  game," 
but  did  not  hare  money  enough  to  so  In 
with,  but  that  he  gave  his  money  to  an- 
other person,  who  was  playing;  that  the 
defendant  was  sitting  at  the  table,  and 
took  ont  a  percentage  of  the  game,  wbli'h 
witness  supposed  was  (or  the  boase;  tbe 
game  was  being played  forchlps;  that  tbe 
"  game  of  poker  Is  a  very  uncertain  game.  ** 
There  is  usually  one  i>er8on  who  takea  the 

Ser  cent,  for  the  house.  Either  the  keeper 
oes  this,  or  some  one  else  does  so  for  liim. 
On  cross-examination  this  witness.  Smith, 
testified  that  when  he  ffare  bis  money  to 
be  played  In  the  game  he  was  to  partici- 
pate In  whatever  was  won  by  the  party 
to  whom  he  gave  It,  and  to  share  the  loss 
by  him,  and  that  behave  the  man  90  coits. 

Fred  l>ennls  testified  tor  the  state  that 
he  had  been  in  a  certain  room  in  the  third 
story  of  the  Abell  block,  and  that  he  had 
seen  a  game  of  poker  played  there  for 
chips ;  that  be  conld  not  swear  po^tlT^ 
that  he  saw  the  cblpa  bought.  He  saw 
the  defendant  In  the  room  once  or  twice. 
Haw  him  playing  in  the  game.  There 
were  Ave  engasred  In  the  game.  Saw  de- 
fendant playing  once.  He  waa  doing 
nothing  more  than  other  players.  Did 
not  see  any  one  take  a  pw  cent,  off  the 
game.  This  waa  tbe  time  Smith  waa  pres- 
ent. They  played  with  cards,  tbe  ordi- 
nary playingeardanaed  in  games,  and  with 
chips.  On  croes-examlnatton  this  witness 
testified  that  the  night  he  saw  the  playing 
going  on,  and  played  there.  Smith,  who 
has  testified  In  this  case,  was  present.  It 
is  CQBtomary  In  gamea  ol  pokw  to  take 
out  eometUng  for  the  expenses  of  the 
game,  sneh  as  drinks  and  cigars,  and 
room:  sometimes  lor  "jack-pots,**  and 
Bometlmee  for  trips. 

B.  L.  Oladden,  a  witness  for  the  state, 
testified  that  he  had  been  In  a  room  on 
the  third  floor  ofthe  Abell  block.  Ac  that 
time  a  game  of  draw  poker  was  being 
played.  Saw  defendant  present.  He  was 
partkrlpatlng  In  the  game,  and  playing 
with  tbe  others.  Did  not  see  any  per 
cent,  taken  oil.  The  game  was  played 
with  the  ordinary  playing  cards,  and  with 
chips.  The  chips  were  various  in  colors, 
and  varied  In  value.  Could  not  now  give 
theexactralue  of  each,  though  he  knew  the 
value  of  one  set  of  chips  was  10  cents.  A 
table  that  looked  like  a  dining  table,  a 
carpet,  and  an  Ice-box  and  chairs,  were  in 
the  room.  The  table  was  an  ordinary 
one,  and  may  have  had  a  cloth  on  It,  bat 
did  not  have  any  hole  In  the  center  for 
putting  chips  in.  At  the  time  he  saw  the 
game  played,  Smith  was  present.  It  was 
In  June  of  this  year.  (1889.) 

Napoleon  Broward,  a  witness  for  tbe 
state,  testified  as  follows:  "I  am  thesher- 
iff  of  Duval  county.  I  know  the  defend- 
ant. After  the  defendant  was  aiTested 
and  brought  to  the  Justice's  court  he  said 
to  me,  while  we  were  awaiting  the  com- 
mencement of  the  examination, 'I  do  not 
keep  a  gambling  house,  or  gambling  room. 
I  live  in  the  room.'" 

rChis  is  the  substance  of  the  evidence  hi 
the  cas^  and  not  a  word  of  it  la  contrar 
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dieted  by  the  accused,  and, In  otir  opinion. 
It  Is  BDffldent  to  sustain  the  finding  of  the 
]ni7,  prorldf^  the  defendant  was  at  the 
time  the  keeper  of  the  room  In  which  said 
same  of  cards  was  being  ptayed.  The  de- 
^ndnnt  was  present,  and  he  wan  the  only 
person  shown  to  bnve  taken  out  a  per- 
centage of  the  amount  for  which  the  game 
was  being  played;  and,  when  this  fact  Is 
conpled  with  the  fact,  testified  to  by  Bro- 
ward, that  the  defendant  Bald  he  lived  In 
the  room,  Ms  (the  defendant's)  connection 
with  the  room  Is  snfflclent,  we  think,  to 
show  that  he  kept  it  for  the  purposes  for 
wliicli  it  was  used,— gambling, — and  hence 
that  it  was  a  gambling  room. 

Second  assignment.  We  have  examined 
the  charge  of  the  court,  and  are  of  opinion 
that  the  verdict  contorms  to  the  charge. 

Third  assignment.  We  think  that  the 
court  erred  In  charging  that  the  Jnry 
should  convict  if  they  found  that  the  de- 
fendnnt  had  committed  the  offense  at  any 
time  within  two  yenrs  from  the  date  of 
the  filing  of  the  Information,  but  It  was 
error  without  prejudice  to  the  accused. 

The  d^endant  was  convicted  under  the 
act  of  June  7,  1887,  entitled  "An  act  to 
suppress  gambling  bouses  and  gambling," 
and  the  evidence  In  this  case  shows  that 
the  offense  of  wblch  the  defendant  was 
convicted  occurred  on  the  24th  day  of 
June,  1889,  the  time  between  the  date  on 
which  the  act  took  effect  and  the  day  on 
which  the  defendant  was  convicted  being 
less  than  two  years ;  but  theevidenen  also 
shows  that  the  offense  was  committed 
after  the  act  took  effect,  and  before  the  fil- 
ing of  the  Information.  This  being  the 
case,  the  defendant  was  legally  convicted, 
notwithstanding  thn  erroneons  charge  of 
the  court,  and  he  had  no  legal  cause  ot 
complaint. 

Fourth  assignment.  The  afRAavtt  to 
the  Information  conforms  to  that  pr^ 
scribed  by  the  statute,  and  fa  snfPclent. 
Tuberaon  v.  State,  ante,  858,  (decided  at 
the  present  term.) 

The  Jadgmcnt  is  affirmed. 


RoBKBTs  V.  State. 
(Supreme  Court  of  Flortda.  July  28,  1S90.) 
IlfDlcmsirr— Words  ov  Statute— ISTOZicinKtf 

LiQDOIW— LiCBKSB. 

1.  When  the  words  used  In  an  lodlotment  are 
Muivalent  to  the  words  of  the  statute,  and  the  in- 
dfotment  is  snfBcient  to  put  the  defendant  upon 
fall  notice  of  the  offense  with  which  he  Is  charged, 
the  judgment  will  not  be  arrested  upon  the  ground 
that  the  Indictment  was  so  vague  and  indeSnfte 
that  the  def  endaat  was  embarrassed  and  misled  In 
Us  defease. 

2.  A  person  who  wishes  to  sell  splrltaotw,  vl- 
nous,  or  malt  liquors  in  a  conntT  where  no  elecnoa 
has  been  held,  to  determine  wiiether  or  not  such 
liquors  shall  he  sold,  must  present  his  petition, 
s^ned  by  a  majority  of  the  registered  voters  of 
tiie  election  district  in  which  he  desires  to  sell,  to 
the  board  of  county  commissioners,  obtain  a  per- 
mlt  to  sell,  and  present  the  permit,  the  amonnt  of 
money  required  by  law  for  the  license,  and  the 
Uoense  fee  to  the  collector  of  revenue  for  the  coun- 
ty; and  If  the  collector  of  revenue  then  refuse  to 
grant  the  license,  the  applicant  has  bis  remedy 
against  the  officer  to  compel  him  to  grant  the 
license.  But  a  sale  without  tite  license  fs  a  viola- 
tion (tf  the  law,  and  one  wbo  sells  without  the 
lioaoae  ovuiot  MalA  himself  upon  the  gronnd  that 


V.  STATE,  aSl 

he  had  presented  themoneyfor  the  HesBaa,ortiiat 

he  did  not  Intend  to  violate  the  law. 
{SyUainu  by -the  Court) 

Error  to  circuit  court,  Colambla  oolin- 
ty  ;  John  F.  Whitp:,  Judge. 

B.  B.  Blackvrell,  for  plaintiff  In  error. 
William  B.  LamaTt  Atty.  Oen.,  lor  defend- 
ant in  error. 

MiTCHBLL,  J.  The  plaintiff  In  error  waa 
tried  and  convicted  upon  a  chai^  of  en- 
gaging in  and  managing  the  business  of  a 
dealer  la  spirituous,  vinous,  and  malt  liq- 
uors without  a  llceuM  on  the  8th  day  of 
March,  1890.  Defendant  moved  In  arrest 
of  Judgment,  and  for  new  trial,  wblch  mo- 
tions were  overruledt  and  defendant  sen- 
tenced to  pay  a  fine  of  9600,  and  costs  of 
the  case,  and  the  case  now  comes  before 
this  court  upon  writ  of  error. 

There  are  but  two  assignments  ot  error 
In  the  case:  (I)  The  court  erred  In  over- 
ruling motion  In  arrest  of  Judgmokt.  (2) 
The  court  erred  in  rinsing  to  grant  a  new 
trial. 

The  gronndB  of  the  motion  to  wrest  the 
lodgment  are:  (1)  Because  aald  indict- 
ment does  not  charge  a  crime  under  the 
lawHot  the  state  of  Florida;  (2)  because 
said  Indictment  Is  so  vague,  indefinite, 
and  uncertain  that  the  defendant  waa  em- 
barrassed and  misled  In  his  defense;  (8) 
because  the  indictment  falls  to  allege  the 
facts  and  circumstances  of  the  offense 
ehai-ged,  and  only  states  a  conclusion  ot 
law. 

As  to  the  first  gronnd:  The  dej^dant 
was  convicted  under  chapter  8681,  Laws 
Fla.,  (Act  of  June  IS,  1887.)  the  ninth  sec- 
tion of  which  act  provides  that  "dealers 
In  spirituous,  vinous,  and  malt  liquors 
shall  pay  a  llcmse  tax  ot  tour  hundred 
dollars  (9400)  In  each  county  for  each 
place  of  business,  •  •  •  but  neither 
BplrltuouB,  vinous,  nor  molt  liquors  shall 
be  permitted  to  be  sold  unless  said  license 
tax  is  first  paid,  and  a  license  therefor  first 
taken  out.  *  *  *■*  And  the  tenth  section 
of  the  act  provides  that  "any  person  orper< 
sons  that  shall  carry  on  or  conduct  any 
business  or  profession  for  which  allcense  is 
required,  without  first  obtaining  such  11- 
cenBe,8haIl,excepttn  such  cases  as  areother- 
wlse  provided  lor  in  this  act,  be  guilty  ol  a 
misdemeanor,  and  upon  conviction  shall 
bepnnished  by  a  fine  of  not  more  than 
double  the  amount  required  for  such 
license.^  The  charge  In  the  case  at  bar  Is 
that  the  defendant ''did,  on."  etc.,  "then 
and  there  engage  in  and  manage  the  bnd- 
nesB  of  a  dealer  in  spirituous,  vinous,  and 
malt  liquors  without  flrat  paying  a  Ilrense 
tax  to  the  state  of  Florida,  and  without 
first  having  taken  out  a  license  therefor, 
and  for  wblch  business  a  license  Is  required 
by  the  law.  *  •  *"  The  language  used  In 
the  indictment  Is  not  Identical  with  the 
words  of  the  statute,  but  the  words  usedln 
thefndictmentare  eqnivalentto  those  used 
inthestatute.  "To  engage  In, ''means "to 
embark;  to  take  a  part;  to  employ  one's 
self;  to  devote  attention  and  effort;  to 
enlist."  Webst.  I>ict.  "To  manage,"  Is 
defined  by  Webster  to  be  "to  have  under 
control  and  direction;  to  conduct:  to 
guide;  to  administer;  to  treat;  to  han- 
dle. "  These  definitions  ot  tto  words  pied 
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In  the  Indictment  eabstantlally  mean  the 
same  thing  as  the  words  "carry  on"  and 
*  conduct"  ased  in  the  statute;  and  lor 
this  reason  we  think  the  indlctmeDt  snffl- 
dently  sets  forth  the  oTTense  with  which 
the  d^eodsnt  wascharRed,  wlthuutcharj;- 
ing  a  sale.  Jordan  t.  State,  22  Fla.  62K; 
Dansey  v.  8tat#,  23  Fla.  816,  2  South.  Rep. 
692.  The  defendant  was  put  on  full  notice 
of  the  offense.  Evidence  wae  Introduced 
to  sustain  the  charge  without  exception, 
and  we  can  see  no  ground  for  arresting 
the  Judgment  upon  the  allied  insnflicten- 
cy  of  the  Indictment.  The  better  plead- 
ing, howerer,  la  to  charge  statotory  of- 
fenses In  the  predse  language  of  the  stat- 
ute. 

What  we  hare  said  In  regard  to  the 
first  ground  of  the  motion  In  arrest  of 
Judgment  applies  to  the  remaining  grounds 
of  the  motion ;  all  the  grounds  of  the  mo- 
tion raising  objections  aa  tothesnfficieney 
of  the  Indictment. 

The  first  ground  of  the  motion  for  new 
trial  is  that  the  verdict  was  contrary  to 
the  evidence.  This  objection  cannot  be 
BQstained,  because  the  evidence  shows  re- 
peated sales  of  liquors  by  the  defendant, 
and  In  fact  fully  sustains  the  verdict. 

The  second  ground  of  the  motion  is  that 
the  court  erred  In  the  charge  to  the  Jury, 
rls:  "In  the  conn tv  of  Columbia,  to  ob- 
tain license  tosell  spirituous  liquors  in  the 
tenth  election  district  in  the  county.  It 
was  the  duty  of  ttie  defendant  to  have 
presented  bis  petition,  signed  by  a  majori- 
ty of  tlie  registered  voters  of  the  tenth 
election  dlBtrict  of  Columbia  county,  to 
the  county  commissioners,  and  to  have 
obtained  a  permit  to  do  so,  and  then, 
having  obtained  said  permit,  to  bare  pre- 
sented the  same  to  the  officer  authorlied 
by  law  to  issue  the  license,  and  to  have 
tendered  him  the  amount  of  money  re- 
quired by  law  for  the  llcnnse. "  Now  It  is 
argued  that,  in  case  the  local  option  law 
of  1S83  Is  not  In  force  In  Columbia  county, 
In  selling  liquors  without  the  license  re- 
quired by  law  no  crime  Is  committed,  be- 
cause the  intent  to  do  the  forbidden  act 
muRt  go  beyond  the  mere  act  itself.  It 
must  be  criminal;  that  is,  willful.  We  do 
not  agree  with  counsel  In  this  proposition. 
Tiie  evidence  shows  that  sales  of  liquor 
were  made  by  the  defendant  without  a 
license  authorising  him  to  make  such 
Bales,  and  In  doing  so  he  violated  the  law, 
and  hence  was  amenable  to  Its  penalties. 
Ignorance  of  law  is  no  excuse  for  the  com- 
mission of  an  offense  against  the  law. 
Counsel  for  the  defendant  argues  this  case 
as  If  there  had  been  an  election  held  in  the 
county  of  Coinmbia  to  determine  whether 
or  not  liquors  should  be  sold  in  that  coun- 
ty; but  If  such  election  was  held,  there 
la  nothing  in  the  record  to  showthat  fact. 
Aa  to  whether  or  not  such  election  was 
held  In  Columbia  county  can  haTB  no 
weight  in  tlie  decision  of  this  case;  for 
that  the  defendant  carried  on  the  business 
of  a  dealer  in  spirituous,  vinous,  and  malt 
liquors  without  authority  of  law  Is  not 
disputed.  But  It  is  aligned  that  the  de* 
fendant  tendered  themoney  anddomanded 
a  permit  to  sell  Uquora,  etc.,  and  that  the 
offlcer  whose  duty  It  was  to  grant  the  per- 
mit refused  to  grant  It,  and  for  this  reason 


the  defendant.  In  selling  without  a  license, 
was  not  legally  liable  for  sucb  selling. 
But  this  la  not  correct,  because  It  makes  no 
difference  whether  the  defendant  offered  to 
pay  the  money  or  nut,  as  his  authority 
for  Belling  could  only  be  shown  by  the 
proper  license.  If  the  d^ndant  waa  en- 
titled to  the  permit  and  license,  he  could 
have  compelled  the  proper  ofHcer  to  grant 
them.  This  he  did  not  do,  but  proceeded 
to  sell  without  authority,  and  hence  laid 
himself  liable  to  the  penalties  of  the  law. 
The  Judgmoit  la  affirmed. 


Jackbon  t.  Statb. 
(/Supnme  Court  qf  Florida.  Jiily  S8,  UBOl) 
ImtionmrF— WoBDS  or  STATum 
An  Indiotmeat  for  s  statDtory  offense  may 
otLsrge  the  offense  in  the  words  of  the  statute;  but 
when  the  words  used  in  the  indlotaient  are  equiv- 
alent to  the  words  used  In  the  statute  the  jud^ent 
wUl  not  be  arrested  upon  the  ground,  alleged  tn 
the  motion  to  arrest  the  Judgment,  that  the  mdlot- 
ment  does  not  <diarga  an  offense  under  the  laws  of 
the  state. 
(Syllalnu  hv  Court.) 

Error  to  circuit  court,  Madison  county ; 
J.  F.  White,  Judge. 

B.  B.  Black  well,  tor  plnlntllf  In  error. 
WiUi&m  B.  Lanmn  Atty.  Gen.,  for  de- 
fendant In  error. 

MrTTHBLL,  J.  The  plaintiff  In  error  and 
others  were  Jointly  Indicted  for  gambling, 
and  upon  being  arraigned  Jackson  plead- 
ed guilty,  and  waa  sentenced  to  confine- 
ment in  the  county  Jallfortheterm  of  three 
months. 

Motion  to  arrestthe  Judgment  wasinode 
—FVivt,  because  the  Indictment  does  not 
charge  an  offense  under  the  laws  of  the 
state  of  Florida;  second,  hecaixae  the  In- 
dictment does  not  charge  the  facts  and 
circumstances  of  the  offense  named  in  the 
said  indictment,  and  defined  by  the  statute 
upon  which  It  Is  based.  Thla  motion  was 
overruled,  and  the  case  comes  b^ore  this 
court  upon  writ  of  error  to  the  circuit 
court  of  Madison  county.  The  refusal  of 
the  circuit  Judge  to  arrest  the  Judgment  is 
asHlgned  us  error. 

The  indictment,  omitting  the  formal 
parts.cbarges  that  thedefendant  and  oth- 
ers (naming  them)  '*oa  the  13tb  day  uf 
April,  A.  D.  1890.  at  and  In  the  county, 
circuit,  and  state  aforesaid,  with  force 
and  arms,  In  the  woods  near  the  town  of 
Ellaville,  said  county  and  state,  unlaw- 
fully then  and  there  played  and  engaged 
In  a  game  of  cards  for  money,  which  said 
game  of  cards  was  then  and  there  a  game 
of  chance.  •  •  •* 

This  Indictment  is  under  section  1,  c.  3764, 
Act  J  une7, 1887.  which  Is  as  folio  ws :  **  If  any 
person,  by  himself  or  herself,  servant,  clerk, 
agent,  or  In  any  other  manner,  shall  haTe, 
keep,  exercise,  or  maintain  a  gaming  table 
orroom.orgamlng  implements  orappara- 
tus.  or  house,  booth,  tent,8helter,or  other 
place  for  the  purpose  of  gaming  or  gam- 
bling, or  in  any  place  of  which  he  or  ahe 
may,  directly  or  indirectly,  have  charge, 
control,  or  managitraent,  either  exclnrtrely 
or  with  others,  shall  procure.  Buffer,  or  per- 
mit a  ny  peraon  or  peraona  to  play  for  mon«y 
or  other  valuable  thing  or  udngs  at  anj 
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frame  whotHoever,  whether  heretofore  pro- 
hibited or  out,  or  It  any  person  or  persons 
shall  play  or  enRagre  in  auy  game  ot  cards, 
keno,  roalette,  faro,  or  other  game  of 
chance,  at  any  place,  by  any  device  what* 
ever,  lor  money  or  other  thine  ot  ralue, 
be,  she,  or  they  so  olfeadins  shall,  on  con- 
Tlctlon,  be  imprisoned  In  the  county  Jail 
not  leas  than  three  months  nor  more  than 
one  year,  or  be  Imprisoned  In  the  state 
prison  not  more  than  three  years,  at  the 
oiscrRtion  of  the  court. " 

The  indictment  in  not  in  the  precise  Ian- 
flfuage  ot  the  statute,  and  we  will  remark 
uiat  In  all  statutory  offenses  It  la  the  safer 
Connie  to  follow  the  lanffuage  of  the  stat- 
ute closely,  but  thA  lanxuage  need  in  the 
chargins  part  of  the  indictment  Is  equiva- 
lent to  and  covera  substantially  the  lan- 
guage ot  the  statute  fully,  and  is  for  this 
reason  a  substantial  compliance  with  the 
rule  which  requires  statutory  offenses  to 
be  charged  In  the  very  language  of  the 
•tatQte.  1  Bisfa.  Crim.  Froc.  6  613;  Humph- 
reys T.  State,  17  Fla.  881;  Tilly  t.  State, 
21  Fla.  ^2. 

Under  the  Indictment  the  defendant  was 
fully  advised  as  to  the  offense  with  which 
he  was  charged,  and  pleaded  guUty  there- 
to,  and  it  is  now  too  late  for  him  to  take 
advantage  of  any  mere  formal  delect  in 
the  indictment. 

The  judgment  Is  affirmed. 

Clifton  v.  Statk. 

{Supreme  Coivrt  of  Florida.   July  38,  1890.) 

BtnUiUT— iHDioTMiitT— InsTRuctiom— Sum- 
cumoT  ov  EvmEXoB. 

1.  The  Indictment  chareed  tbe  defendant  with 
breaking  and  entering  a  DuUding  (store)  in  the 
□Igtat-Ume,  with  Intent  to  commit  a  felony,  to-wlt, 
larceny,  and  tbe  court  charged  the  Jury,  if  thej 
fonnd  that  the  defendant  broke  and  entered  the 
bnilding  as  cbai^ed  in  the  indictment,  they  should 
convict.  Held,  that  the  charge  referred  to  the  In- 
dictment in  its  entirety,  the  time  of  the  break- 
ing and  entering  being  included,  and  was  therefore 
not  erroneous  in  not  charging  more  specifically 
that  the  breaking  and  entering  must  be  In  the 
nIght-Ume. 

2.  There  were  tAOO  worth  of  goods  In  tbe  store 
at  the  time,  and  upon  going  to  the  store  some  time 
during  tbe  nigbt  the  owner  found  that  someone 
was  inside,  whereupon  he  hallooed,  and  tbe  de- 
fendant and  another  person  jumped  out  of  a  win- 
dow which  had  been  orolien  open,  and  upon  enter- 
ing the  store  the  owner  fonna  varions  articles  of 
merchandise  packed  in  sacks.  Setd,  that  the  evi- 
dence was  sufficient  to  warrant  tbe  jury  In  coming 
to  the  conclusion  that  the  defendant  broke  and  en- 
tered the  building  with  the  intent  to  steal  goods  of 
the  value  of  more  than  830. 

8.  Tbe  charge  of  the  ooart  and  charges  ^ven 
upon  request  of  tbe  state  and  the  aooused  should 
be  constdered  together,  and  if,  as  a  whole,  the 
charge  la  correct,  the  verdict  will  not  be  set  aside 
upon  the  ground  of  alleged  error  in  the  charge. 
{Syllaitua  by  the  Court.) 

Error  t»  cireolt  court,  Tolnsla  coanty : 
John  D.  Bbooub,  Judge. 

Foster  A  Gaabjr,  for  plaintiff  In  error. 
WUHam  B.  Lnmar,  Atty.  Gen.,  for  defend- 
ant in  error. 

UiTCHELL,,J.  Daniel  Clifton,  Jr.,  plain- 
tiff In  error,  was  tried  and  convicted  upon 
an  Indictment  charging  him  with  breaking 
and  entering  a  building  in  the  nlght>time, 
with  intent  to  commit  a  felony,  on  the  1st 


day  of  May,  1889.  The  defendant  moved 
tor  new  trial.  The  motion  was  overruled, 
and  tbe  case  Is  brought  here  upon  writ  of 
error. 

No  assignment  ot  errors  has  been  filed, 
but  counsel  tor  plalnttIT  In  error  contend 
that  the  trial  judge  In  his  charge  did  not 

give  the  law  ot  tbe  case,  and  that;  he  erred 
in  giving  certain  charges,  and  in  refuHing 
to  give  others  requeeted  by  plalntifl  in 
error,  and  In  overruling  the  motion  fur 
new  trial.  We  have  carefully  considered 
the  charges  given  and  those  refused,  and, 
considering  all  tbe  charges  together,  in 
oar  judgment  they  correctly  state  the  law 
of  the  case.  The  court  charged  the  Jury 
that  "  If  they  believed  from  the  evidence 
that  Daniel  Clifton,  Jr.,  broke  and  entered 
the  building,  as  charged  In  the  indictment, 
with  Intent  to  commit  a  felony,  to-wlt, 
larceny  of  the  property  of  W.  R.  Bevels  of 
tbe  value  of  more  than  twentydollars.lt 
is  not  necessary  to  prove  that  the  defend- 
ant took  any  property,  Uie  intent  being 
the  gist  of  tbe  larceny.^  This  part  of  the 
charge,  It  is  contended.  Is  defective  In  not 
charging  that,  to  makeont  theotraise,the 
breaking  and  entering  must  occur  In  the 
night-time.  We  do  not  think  that  this 
proposition  is .  tenable,  because  the  indict- 
ment chai^d  the  breaking  and  entering 
In  the  night-time,  and  the  court  charged, 
if  the  Jury  found  that  the  defendant  broke 
and  entered  the  building  aa  charged  in 
the  Indictment,  they  should  convict.  The 
charge  referred  to  the  Indictment  in  its 
entirety,  including,  ot  course,  tbe  time  ot 
the  breaking  and  entering,  and  conse- 

Suentiy  tbe  charge  was  not  In  this  respect 
efective,aB  contended.  Nor  did  the  court 
err  In  charging  that  It  was  not  necessary 
to  prove  the  taking  and  carrying  away 
tbe  property  ot  Bevels.  It  was  for  the 
jary.  under  the  evidence,  to  draw  their 
conclusions  as  to  whether  or  not  tbe  de- 
fendant Intended  to  steal  the  goods  of 
Revels.  Tbe  evidence  upon  this  point,  we 
think,  was  sufficient  to  warrant  the  con- 
viction. 

On  the  night  the  store  was  broken  into 
the  owner  went  to  the  store  some  tlm« 
after  night,  and  saw  some  one  light  a 
match  InHlrle,  and  discovered  that  a  win- 
dow, which  he  had  closed  about  night, 
had  been  broken  open,  whereupon  he  hal- 
looed, and  the  defendant  and  another  man 
Jumpedoutof  tbe  window, and  ran  off;  and 
upon  enteringthe  store  two  or  more  sacks 
with  goods  of  different  kinds  belonging 
to  Revels  were  found  In  them,  which  In  onr 
Judgment  clearly  evidenced  the  intention 
of  the  parties  who  entered  the  store  to 
steal  the  goods  found  therein,  and  that 
tbe  Jury  were  safe  in  coming  to  the  con- 
clusion that  It  was  the  Inteutiun  to  steal 
goods  to  the  value  of  more  than  920.  Un- 
der the  evidence,  there  were  $60U  worth  nf 
goods  in  the  store  at  the  time,  and  It  may 
be  that  the  jury  believed  tbe  thlevee  In- 
tended to  steal  the  whole  ot  them.  But 
then  it  is  contended  that  the  Jury  had 
some  doubt  In  tbeir  minds  as  to  the  guilt 
of  the  d^eadant,  as  they  recommended 
him  to  the  mercy  of  the  court.  There  may 
be  some  force  in  this  contention,  but  If  so 
we  fall  to  comprehend  It.  Juries  frequfflit- 
ly  render  verdicts  that  it  would  be  difficult 
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fortbemtoglve  a  Bafflclentreaaon  for  find- 
Ing,  bat,  as  they  are  charged  that  11  they 
hare  a  reasonable  doubt  as  to  the  ffallt  of 
the  accused  It  Is  their  duty  to  acqalt. 
It  to  but  seldom  that  a  Jury  recommend  to 
mercy  upon  Che  groond  that  they  hare  a 
doubt  as  to  gnllt.  Recommendations  tu 
mercy  by  lurles  Is  oftener  throagh  sym- 
pathy for  the  acuased  and  his  family  than 
from  all  other  causes,  and  when  they  rec- 
ommend a  man  to  the  mercy  of  the  court  It 
Is  nu  evidence  that  they  have  any  doubt 
as  to  his  guilt. 

The  chaixes  asked  by  the  defendant 
were,  in  substance,  but  a  ropetttlon  of 
those  given  by  the  court,  and  there  was 
no  error  In  refusing  to  give  them. 

The  seTeral  grounds  of  the  motion  for 
new  trial  we  have  considered  fn  their  or- 
der as  argued  by  defendant's  couneel,  end 
therefore  we  will  not  consider  them  again. 

The  charges  of  thecourt,  Including  those 
given  at  the  request  of  tbe  state  attorn^ 
and  the  one  given  ut>on  defendant's  r& 
quest,  being  construed  together,  were  fair 
to  tbe  accused.  The  accused  being  con- 
Ttcted,  and  there  being  nothing  whatever 
to  Induce  the  belief  that  the  Jnry  were  In- 
fluenced byanylmpropermotlve,  and  there 
being  evidence  to  sustain  their  finding,  we 
can  sen  no  cause  for  reversal.  Tbe  Judg- 
ment to  affirmed. 


Fai^meb  v.  Falhkb. 
(Bupreme  Court  of  FUrriOa.  'Maiy  96,  1890.) 

DiTOBOS  —  Cruelty  —  III  Tbbaticxnt  wrraoDT 

Violence. 

1.  DiTorceoDtbegroundofeztremecmeltywiU 
be  denied  where  there  is  no  actual  bodily  vio- 
lence, unieas  tbe  treatment  or  ahnae  or  neglect  or 
bad  conduct  complataed  of  be  such  as  damages 
health,  or  renders  eohahitatlon  Intolerable  and  un- 
safe, or  nnlesa  there  are  threats  of  mistreatment 
of  such  flagrant  Icind  as  to  uaase  reasonable  and 
abiding  apprehension  of  bodily  violence,  so  as  to 
render  it  impracticable  to  discharge  marital  duties. 

9.  ITor  will  divorce  OD  tbe  ground  of  habitual  In- 
dulgence of  a  violent  and  ungovernable  temper  be 
granted  unless  that  temper  has  been  displayed  to- 
wards oomplaloant,  and  habitually,  and  with  the  ef- 
fect of  rendering  life  an  oppressive  and  intolerable 
burden,  and  making  it  impracticable  to  discharge 
marital  duties  under  such  burden.  Occasional  out- 
bursts of  passion,  petulance,  readiness  to  anger, 
frequent  and  unreasonable  complaints,  though 
made  in  a  loud-voiced,  boisterous  manner,  If  these 
are  only  calculated  to  render  the  relations  between 
the  parties  unpleasant  and  disagreeable,  or  simply 
unhappy,  do  not  futviab  sufQcient  cause  for  di- 
vorce. 

(Si/Uaims  by  the  Court.} 

Appeal  from  circuit  court,  Hlllsborongh 
county;  G.  A.  Hanson,  Judge. 

H.  C.  Mactiirlane  and  D.  F.  Hammond, 
for  appellant.  Barron  Pbllllpa  and  ispark- 
mao  a  SpiirkmaD,  for  appellee. 

Maxwell,  J.  This  Is  a  suit  for  divorce, 
the  wile  being  the  complainant.  Her 
grounds  of  complaint  are  extreme  cruelty, 
and  the  habitual  indulgence  of  violent  and 
ungovernable  temper  towards  her  on  the 
part  of  tbe  hnsband.  The  original  bill 
having  been  deficient  In  specifylngthe  acts 
on  which  these  charges  were  predicated, 
an  amended  bill  was  tiled,  to  wbicb  there 
was  a  demurrer,  afterwards  waived,  as  it 
waa  raeceeded  by  an  answer  without  any 


disposal  of  the  demurrer,  so  far  as  shown 
by  the  record.  Issue  was  made,  proote 
taken,  and  on  the  final  hearing  a  decree 
waa  rendered  tor  tbe  complaincuit,  and 
from  that  tbe  bnsband  brings  this  appeal. 

In  support  of  Its  general  charges  tbe 
amended  bill  alleges  that  the  defendant 
failed  to  provide  complainant  sufficient 
food  and  clothing,  so  that  she  and  her 
children  frequently  suffered  for  the  com- 
mon necmsaries  of  life.  That  during  her 
first  and  s«M:ond  pregnancy  be  would  forc« 
ber  to  perform  manual  labor  far  bejond 
tbe  strength  of  even  a  woman  In  good 
health,  and  when  she  would  tall  to  perform 
tbe  labor  demanded  he  wonld  fly  Into  vio- 
lent passion  and  abuse  her,  using  themost 
Indecent,  harsh,  and  profane  langnage. 
That  at  one  time,  not  more  than  15  min- 
utes before  her  confinement,  he  compiled 
her  to  run  after  his  mule,  which  be  had 
negligently  allowed  to  escape,  and,  becom- 
ing very  angry,  cnrsed  and  abuaed  ber  be- 
cause she  could  not  catch  or  round  up  the 
male,  although  she  did  all  she  could,  and 
from  her  exertions  and  tbe  abuse  she  waa 
seised  with  labor  pains,  and  soon  after 
was  delivered  of  achlld,8uDerlng  Intensely 
at  the  time,  and  for  several  days  there- 
after, and  this  nearly  resulted  In  the  dea  th 
of  both  herself  and  child,  which  was  caused 
by  thto  nnkindness  and  cru^  treatment, 
he  scarcely  ever  speaking  a  kind  word  to 
her  during  the  suffering.  That  while  they 
lived  together  be  would  often, for  nothing, 
or  the  most  trivial  causes,  fly  into  par- 
oxysms of  uncontrollable  passion  towards 
her,  and  would  corse  and  abuse  her,  tell- 
ing ber  he  wtobed  she  was  dead,  and 
that  he  and  the  children  wonld  be  bet- 
ter oB  if  she  were  dead.  Sometimes  be 
would  become  angry  with  his  team  when 
plowing  or  driving,  and  would  come  home 
and  vent  his  anger  upon  her.  That,  be- 
ginning almost  immediately  after  their 
marriage,  and  down  to  their  separation, 
he  was  constan  tly  quarreling  at  her  and 
abusing  her.  Once  she  returned  In  the 
night  troin  a  neighbor's  house,  where  she 
had  been  attending  a  musical  entertain- 
ment, and  found  that  he  had  locked  her 
out,  and  It  was  with  great  difficulty  that 
she  effected  an  entrance,  and  he  became 
angry  with  her  because  she  had  entered, 
and  refused  during  the  succeeding  week  to 
furnish  her  with  food  for  herself  and  chil- 
dren, causing  them  great  suffering.  That 
about  four  months  ago  he  became  violent- 
ly angry  with  her  for  allowing  her  motber 
to  visit  her,  and  threatened  to  kick  her 
out  of  the  bouse  if  she  did  not  keep  her 
mother  away,  and  his  treatment  of  her 
father's  family  had  been  such  that  she  has 
been  entirely  deprived  of  tbelr  pleaaant 
social  Intercourse.  That  she  is,  both  by 
nature,  and  by  sickness  and  long  suffering 
brought  on  by  hisunklndness  andlU-treat- 
ment,  of  a  highly  nervous  and  excitable 
temperament,  and  he,  welt  knowing  this, 
has  often,  with  Intention  of  worrying,  an- 
noying, and  injuring  her  both  bodily  and 
mentally,  said  unkind  and  cruti  things  to 
her.  which  had  the  Intended  effect.  At 
one  time,  because  she  would  not  make  a 
deed  to  him  of  the  place  on  whleb  they 
lived,  the  title  to  which  was  In  her,  he  be- 
came very  angry,  and   told  her  that. 
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but  for  tbe  fact  that  the  title  was  In  her 
»iime,  iM  would  kkk  hartrumft.  She  re- 
fused to  make  the  deed  ihen,  bat  some 
time  attenvarda  discovered  that,  iu  mak- 
liiR  a  deed  to  one  Randall  at  defeDdaiit's 
retitiest,  he  had,  without  her  knowledge, 
frandulentlj  iaserted  therein  the  QDinbera 
of  the  land  of  their  home  place,  and  that 
tliroasb  several  conveyances  tbe  same 
had  been  deeded  to  him.  Whereupon, 
** unable  longer  tu  endure,"  etc.,  she  sflpa- 
ratod  from  Uim. 

There  are  other  ehaiitee  In  the  bill,  with 
A  view  to  havliuc  the  custody  of  tbe  chll- 
dreu  awarded  to  the  complainant,  but 
these  need  nut  be  set  out.  as  tbia  becomes 
unneocsanry,  under  our  view  of  tbe  merits 
ol  tbe  ease  upon  tbe  evidence. 

Tbe  answeni  of  defendant  to  theorljclnal 
and  amended  bUla  give  n  categorical  de- 
nial oterery  material  allefgatlon  tberein,ad- 
dlngezplanatlon  astu  someofttiecbarKeB, 
ftnd  vindleatlou  of  (wnduct  In  some  mat- 
tefi  not  deemed  material  by  ua ;  but  it  Is 
nnneeeBBary  to  recite  detiUls,  rioce  aU 
throQKta  the  case  the  complainant  and 
defendant'  are  In  direct  antaffonlsra  in 
their  sllpgrationo  and  testimony,  and  thus 
apparaitly  neutralize  each  other,  leaving 
ns  to  determine  between  tbem  by  rales  of 
evidence,  and  other  tsatimcmy,  aa  theee 
may  dictate. 

In  the  attempt  to  aastain  by  erldenae 
tbe  ctaarKee  of  extreme  ernelty  and  of  tbe 
habitual  indulgence  of  violent  and  -nngov- 
emahle  temper,  the  facts  are  so  faitermin- 
gled  aa  to  leave  It  uncertain,  for  tbe  moat 
part,  to  which  ol  those  grounds  of  divorce 
renpectlvely  they  are  Intended  to  be  ap- 
plied. Many  facts  being  eomnion  to  each 
g^tund,  we  will  apply  them  Indiscriminate- 
ly, diatingniattlng  others  aa  occasion  may 
rei|uire. 

The  case  Is  one  in  wbidi  there  is  no  alle- 
gation of  actual  violence  to  the  person  ot 
complainant,  nor  any  testimony  tbat  In 
the  Bllghteift  d^ree  points  to  violence.  It 
must  tberefore  be  governed,  in  respwt  to 
cruelty,  by  the  rules  of  law  which  relate 
to  divorce  for  injury  inflicted  through  the 
mental  and  emotional  nature,  in  this 
vtnteit  haa  been  held  that  anch  Injury, 
when.  Id  effect  on  health  and  happiness, 
It  is  no  leea  damaging  than  the  effect  of 
blows  on  the  body  sufficient  to  amount 
to  legal  cruelty,  Ih  good  cause  for  divorce. 
Bonald  v.  Donald,  ai  Fla.  &71.  Bnt  tbe 
treatment  or  abase  or  neglect  or  con- 
doc  t,  whatever  it  may  be.-sbort  of  bodily 
violence,  that  will  authorize  divorce  most 
lie  of  a  character  to  damnge  liealUi,  or  to 
render  cohabitation  Intulernble  and  nn- 
aafe.  The  Donald  Case  goes  no  further 
than  thla;  and  its  doctrine  on  the  subject 
is  approved  In  WUUania  v.  Williams, 
Fla.  S34, 2  South.  Ben.  768.  Bnt  it  may  be 
said  fnrthOT  that,  in  the  absence  ol  bodily 
violence,  11  threatraing  or  tbe  abuse  or 
rolstreatmeDt  is  of  a  flagrant  kind,  to 
cause  reasonable  epprehonslmi  of  such  vl- 
otence.  so  as  to  render  It  Impracticable  to 
dlaehai^  marital  duties  because  uf  this 
apprehension,  relief  should  be  cfranted. 
Under  the  anthorltleseited  Inthe  WllIiamB 
Case,  thiH  mle  is  held  to  apply  In  tbe  in- 
Rtanee  of  a  single  act  of  violence,  and  we 
think  It  no  leas  applicable^  even  If  there 
v.780.no.30— 65 


hae  been  no  act  of  violence,  where  tbe 
conduct  complained  of  has  given  equally 
strong  and  reasonable  ground  for  abiding 
apprehension. 

Giving  the  wife  Inthe  case  at  bar  the  ben- 
efit of  this  rule,  and  also  of  tbe  rule  whleh 
takes  Into  consideration  the  effect  on  her 
bea  1th  of  the  mistreatment  charged 
against  the  husband,  there  having  been 
no  actual  violence,  we  do  not  find  In  the 
evidence  satisfactory  proof  to  sustain  the 
complaint  for  divorce  on  tbe  ground  of  ex- 
treme cruelty.  Apart  from  her  own  testi- 
mony on  material  points,  which  Is  directly 
contradicted  by  the  testimony  of  the  hus- 
band, there  Is  intle  to  support  the  charges 
of  the  bill.  There  is  enough  if  genwal  as- 
SMtlons  by  witnesses  ot  exti*eme  crusty 
oould  be  of  any  avail,  bnt  when  they  come 
to  iqieclfy  the  acts  which  ecHistltute  the 
cruelty  the  evidence  Is  altogether  Insuffi- 
cient. For  instance,  as  to  neglect  Id  sup- 
plying fot>d  and  clothing  for  the  wile  and 
ofalldren.  which  is  the  most  serious  groand 
of  complaint,  mneh  of  tbe  evidence  for 
eouiplalDantcmisietsol  atatements  made 
by  her  to  neighbors.  Fanny  Boblee  says : 
"She  came  to  our  house  <Mice,  saying  she 
was  hungry,  and  wanted  some  fresh  meat; 
that  she  had  none  at  home;  that  she 
hadn't  anything  to  eat.  She  only  uame 
this  once  for  something  to  eat.  **  But  she 
says  alflo:  "I  have  been  then  {bouse  of 
the  parties]  when  be  bad  plen^,  and  stlH 
I  have  been  there  at  other  times  when  he 
had  scarcely  anything  at  all  In  his  honse 
to  eat..  One  time  he  had  only  a  barrel  of 
flour  In  his  house.  If  he  had  anything  olwe 
there.  It  was  certainly  not  in  his  cupbi>ard. 
etove-room.  or  kitchen.  •  •  •  i  have 
known  this  tu  occnr  often."  Then  she 
tells  how  the  children  would  ran  to  the 
capboard  for  something  to  eat  when  they 
were  brought  to  her  house.  As  toclothing, 
this  witncHs  snys :  •*  I  can't  t^l  vwy  well " 
how  Mr.  Palmer  provided  for  his  family. 
"On  one  occasion  I  spent  the  night  with 
Mrs.  Palmer,  and  she  hud  neither  u  night 
gown  for  herself  or  fcu  oiler  her  company.  ** 
Bnt  farther  on  she  flays:  **  Mm.  Palmer  al- 
ways appeared  to  be  comfortably  clad, 
and  to  have  enough,  but  not  as  much  as 
tbe  othffir  ladiee."  All  another  witness 
says  Is  "that,  according  to  their  circum- 
stances. Mrs.  Palmer  did  not  have  plenty 
of  clothtng,  or  what  they  ought  to  have 
had."  The  mother  ot  complainant  says 
her  danghter  sometimes  canw  toherfaoaae 
for  something  to  eat,  and  has  told  her  she 
did  not  have  enough  to  eat  at  home;  bat 
says  also.  "I  don't  know  that  I  can  say 
that  I  ever  visited  her  honsewhen  shewas 
outof  prDvifliona;"  adding:  "I  went  there 
very  seldom,  and  my  stays  were  very 
short.  Don't  know  whether  them  were 
provisions  or  not. " 

This  testimony  for  complainant  on  the 
charge  under  consideration,  which  is  all 
the  record  shows  of  any  consequence,  ex- 
cept that  of  complainant  herself,  wholly 
falls  to  prove  that  ebe  or  ber  children  at 
any  time  suffered  for  the  want  of  food  or 
clothes.  Indeed,  one  of  the  circumstances 
stated  by  one  or  more  of  the  witnesses, 
and  relied  on  to  show  that  they  did,— tbe 
running  of  the  chlldrm  to  tbe  cupboard  of 
nedghboxs  when  the  motliar  took  tbem 
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Tlaltf  Jiff,— prodnces  on  the  mind  of  the  writ- 
er a  cootrary  InipreMlon.  The  little  fel- 
lows must  hare  learoed  from  tbelr  ezperl- 
eiif^e  at  home  where  to  find  somethlnfc  to 
eat,  and  that  experience  led  them  to  ex- 
pect the  same  elsewhere.  The  manners  of 
such  conduct  were  more  involved  than 
hunger.  But  the  other  testlmoo;  la 
scarcely  of  more  force.  And  a  matter  to 
be  noted  as  significant  is  that  the  only 
witnesses  of  complatnant  who  had  board- 
ed Inthe  house  at  different  times  had  noth> 
lug  to  aay  about  deficiency  of  food  or 
clotblDK. 

On  the  other  hand,  a  number  of  wit- 
nesses for  defendant,  whose  opportunities 
for  observation  as  near  neighbors,  visit- 
ors, and  some  of  them  bnarders.weregood, 
testify  that  the  family  waH  well  provided 
with  provisions  and  clothing.  Some  of 
this  testimony,  to  the  effect  that  the  wit- 
nesses, though  near  neighbors  of  the  par- 
ties, and  being  with  them  from  time  to 
time,  never  beard  or  saw  anything  to  Jus- 
tify the  eomplaints  of  ttie  wife,  b^ng  of  a 
negative  chara<?ter.  Is  of  little  weight ;  but 
that  ot  those  who  boarded  In  the  house 
for  months,  one  ot  them  a  boarder  for  tour 
or  five  months  Just  preceding  the  separa- 
tion, is  positive  to  the  effect  that  there 
was  no  deficiency  of  supplies.  And,  as  to 
clothing  of  wile  and  children,  a  list  of 
what  was  in  the  house  when  complainant 
Itft  ber  husband,  taken  by  two  ndgfabor- 
ing  ladles  at  his  request  soon  after  she 
left,  shows  ample  supply  for  tbe  family, 
and  they  say  It  was  suttlclent,  and  that 
there  was  also  sufficient  comfortable  fur- 
niture In  the  house.  We  do  not  give  tbe  ev- 
idence ot  the  several  witnesses  in  detail, 
but  its  substance  Is  as  we  have  stated  It, 
and  its  preponderance  over  that  in  behalf 
ot  complainant  is  very  manifest  in  the  rec- 
ord. 

There  Is  no  evidence  but  her  own  as  to 
the  husband's  forcing  complainant  to  do 
manual  labor  far  beyond  her  strength, 
and  his  violent  passion  and  abuse  when 
she  would  fall  to  perform  tbe  labor  d^ 
manded ;  or  as  to  compulsion  to  run  after 
a  mule  not  more  than  15  minutes  before 
ber  confinement,  and  bis  cursing  and  abuse 
because  she  could  not  catch  or  round  up 
tbe  mnle,  and  the  consequent  Injurious  ef- 
fects upon  her ;  or  as  to  her  being  locked 
out  one  night  when  she  returned  from  a 
musical  entertainment,  and  bis  anger  on 
the  occasion,  and  refusal  during  the  suc- 
ceeding week  to  furnish  food  for  herself 
and  children:  and  her  evidence  on  these 
complaints  is  denied  by  defendant. 

In  r^ard  to  the  complaint  against  the 
husband  respecting  his  conduct  towards 
the  father,  mother,  and  family  of  com- 
plainant, there  Is  nothing  shown  that 
could  seriously  affect  tbe  life  of  complain- 
ant. There  was  some  Interruption  of  in- 
tercourse between  tbem,  because  the  fa- 
ther and  mother  seem  to  havefonnd  Itdls- 
agreeableto  visit  thehouse  ot  complainant 
often,  and  there  was  unpleasantness  be- 
cause defendant  objected  to  what  he  con- 
sidered too  much  sponging  of  the  family 
on  him.  There  is  really  some  evidence  to 
show  an  active  and  hindly  Interest  ot  de* 
fendant  in  members  of  complainant's  fam- 
ily, but  the  complaint  tu  the  eontrai7  Is 


so  unwarranted,  so  far  as  appears  from 
the  evidence,  that  we  deem  It  unnecessary 
to  discuss  the  matter  further.  Dislikes 
that  so  frequently  occur  under  similar  cir- 
cumstances, 11  they  lead  to  nothing  worse 
than  Intemperate  language,  do  not  fur- 
nish sufficient  occasion  to  break  tbe  mar- 
riage tie. 

Another  complaint  much  relied  on  is 
the  alleged  fraudulent  conduct  ot  the  hus- 
band in  procuring  the  title  of  the  bome 
lands,  which  he  had  deeded  to  the  wife,  to 
be  transferred  back  to  himself.  This 
transaction  could  not  have  been  consum- 
mated except  by  the  Joining  of  the  wife 
therein,  but  sbe  charges  that  tbe  numbers 
of  the  lands  of  the  home  place  were  frand- 
ulently  inserted  by  defendant  in  the  deed 
she  signed,  and  without  her  knowledge. 
The  defendant  denies  this,  asoertlng  tbat 
he  practiced  no  deceit,  and  that  she  knew 
she  was  deeding  the  whole  property.  In 
their  testimony  they  are  in  direct  conflict 
as  to  what  occurred  betwpoi  them  tben, 
touching  ber  knowledge  of  the  contents  ot 
the  deed,  and  there  Is  no  testimony  bat 
hers  to  support  her  charge.  So  tar  as  she 
implicates  the  brother-in-law  ot  her  hus- 
band, Chariee  Qay,  in  the  alleged  scheme 
to  deprive  her  of  her  lands,  he  admits  tbat 
he  bad  a  conversation  with  the  husband 
about  the  effect  upon  bis  credit  of  having 
the  title  to  the  landa  In  the  name  of  hla 
wife,  but  denies  that  be  ever  "cut vised  him 
to  get  tbe  title  out  of  bla  wife's  hands,  or 
anything  of  tbe  kind,"  and  says  that 
when  he  received  tbe  trust-deed  under 
which  he  conveyed  the  lands  to  the  has- 
band  It  was  a  surprise  to  him.  We  do  not 
find  the  proof  In  regard  to  this  land  trans- 
action sufficient  to  make  It  the  basis  for  a 
divorce,  and  we  are  not  prepared  to  Bsiy 
that,  even  if  tbe  alleged  fraud  were  satis- 
factorily proven,  it  Is  sneb  erndtr  as,  un- 
der the  law,  would  autborlseso  grave  a 
remedy  as  divorce. 

We  come  now  to  tbe  evidence  that  may 
be  applied  alike  to  both  the  grounds  on 
which  the  divorce  Is  sought.— extreme 
cruelty  and  the  habitual  indulgence  of  vio- 
lent and  ungovernable  temper.  We  have 
seen  tbat,  where  there  has  been  no  real 
violence,  the  acts  or  ccmduct  which  will 
authorise  divorce  on  the  first  of  these 
grounds  must  be  such  ns  affect  health,  or 
such  as  give  reasonable  apprehension  uf 
violence  not  yet  committed.  Tbe  evidence 
entirely  falls.  In  onr  Judgment,  to  abuw 
that  complainant  has  suffered  In  health 
from  any  treatment  ot  ber  hueband,  or 
that  her  health  has  been  at  all  affected, 
except  In  such  way  as  results  from  cbild- 
bearlng,  and  this  is  not  shown  to  have  ex- 
tended beyond  the  ordinary  course  of  nat- 
ure. E^he  bad  three  children  within  less 
than  six  years,  and  is  not  shown  to  have 
been  In  a  worse  state  for  bearing  the  third 
than  for  bearing  the  first,  though  in  tho 
mean  time  she  had  the  burden  of  nurslng- 
In  addition  to  the  labor  and  household 
duties  devolving  on  her  as  the  wife  of  an 
ordinary  worklngman.  If  she  bad  tooth- 
ache, backache  during  her  pregnancy  and 
at  other  times,  nervous  depressions  that 
sometimes  send  a  wife  and  mother  to  the 
lounge,  these  arenoteucb  unusual  condi- 
tions in  early  married  life  as  to  drive  one 
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to  the  conclusion  that  there  mast  have 
been  other  than  natural  (.'anaes  toprudace 
them;  and  snch  concliulon  will  not  be 
adopted  In  the  absence  of  stronger  evi- 
dence than  appears  In  this  case  that  the 
aliments  were  caused  by  mrtltreatraent. 
The  evidence  also  fajls  to  show  that  there 
was  any  reasonable  ground  on  which  the 
wife  could  entertain  apprehension  of  hod* 
lly  vlolmce.  Fur  a  man  of  such  violent 
temper  as  she  and  some  of  her  witnesses 
Impute  to  the  husband.  It  Is  remarkable 
that  not  a  single  Instance  of  actual  vio- 
lence on  bis  part  aselnst  her  or  any  other 
human  being  ie  produced,  while  on  the 
other  hand  It  is  stated,  and  not  denied, 
that  he  was  never  known  to  strike  or  en- 
gage In  bodily  conflict  with  any  one. 
Nothing  In  his  past  conduct,  ther^ore. 
could  Justify  any  fear  of  violence  from 
blm.  So,  neither  as  to  health  nor  as  to 
reasonable  apprehension  of  future  vio- 
lence, do  we  find  proof  sufficient  to  au- 
thorize divorce  on  the  ground  of  cruelty. 

As  to  the  "habitual  Indulgence  of  vlo> 
lent  and  ongovernable  temper,** It  must 
be  temper  displayed  towards  the  com< 
plainant.  Johnson  v.  Johnson,  23  Fla. 
413,  2  South.  Rep.  834.  Further  than  this, 
there  Is  no  decision  In  this  state,  or  else- 
where, so  far  as  we  can  discover,  which 
defines  the  meaning  or  scope  of  this  lan- 
guage of  the  statute,  and  the  difficulty  of 
^vlng  any  satisfactory  general  dehnition 
beyond  that  Inherent  In  the  words  them- 
selves Is  apparent;  so  that  the  drcum- 
stances  and  facts  of  each  rase  must  be  the 
guide  by  which  to  determine  whether  a 
party  Is  obnoxious  to  the  charge.  And  it 
Is  not  enough  that  these  should  merely 
show  the  temper  as  one  exhibited  In  a 
general  way,  as  one  characteristic  of  the 
party,  nor  enough  that  when  exhibited 
towards  a  complainant  It  Is  only  calcu- 
lated to  render  the  relations  between  the 
parties  nn  pleasant  and  disagreeable,  or 
even  unhappy.  This  state  of  feeling  may 
be  produced  by  but  occasional  outhnrats 
of  the  temper  described,  or  by  indulgence 
of  a  lesser  d^ee  of  passion,  by  constant 
petulance,  readiness  to  anger,  a  spirit 
prompting  to  frequent  and  nnreaMmable 
complaints,  and  other  like  causes  Inimical 
to  domestic  happiness.  But  these  do  not 
make  a  case  for  divorce  under  this  stat- 
tute;  and,  to  make  a  case  on  the  temper 
described,  that  temper  must  have  been  in- 
dulged against  the  complainant  habitual- 
ly, and  with  the  effect  of  rendering  life  an 
oppressive  and  Intolerable  burden,  and 
making  It  Impracticable  to  discharge  the 
dntles  of  the  marriage  state  under  such 
burden. 

Looking  to  the  evidence  In  support  ol 
the  charge  In  the  present  case,  we  find 
that  of  the  complainant  offset  by  that  of 
the  defoidant  in  all  material  matters. 
IVhlle  she  says  in  general  terms  that  his 
temper  towards  her  waR  violent  and  un- 
governable, the  Instancesshe gives  to  show 
this,  either  as  to  language  or  conduct,  are 
for  the  most  part  Insufficient  to  show 
more  than  crossness  or  aulklness  or  an- 
ger. Her  own  expressions  In  regard  to 
those  instances  are  not  stronger  than 
-crosa,"  "nnklnd,"  "hareh."  "angr-V," 
*'cmel;''ana  altogether  this  sort  oIdl»> 


g lay  of  his  temper,  so  far  as  gathered  from 
er  evidence,  occurred  in  domestic  dla- 
putes,  or  family  complaints,  that  took  the 
usual  course  of  sucb  disputes  and  com- 
plaints, anil  In  which  at  times  he  may 
have  been  offensive  and  too  censorious,  but 
not  to  the  extent  of  displaying  a  violent 
and  ungovernable  temper.  But  the  de- 
fendant, admitting  that  he  was  sometimes 
In  bad  temper  with  his  wife,  and  spoke  to, 
her  angrily,  says  that  he  was  ordinarily 
kind  and  indulgent  to  her;  and  his  evi- 
dence amounts  to  a  denial  or  reasonable 
explanation  of  all  the  specific  charges  ap- 
pearing In  the  testimony  of  bis  wife  that 
are  of  any  serious  consequence. 

Of  other  witnesses  called  for  complain- 
ant, Fanny  Robles  seems  to  have  been 
most  relied  on  to  support  the  charge.  She 
seems  to  have  been  a  specially  Intimate 
friend  of  complainant,  and  was  often  at 
her  house.  The  most  she  says.  Instancing 
different  occasions,  is  that  defendant  act- 
ed"rnde  and  ungentlemanly;"  "his  man- 
ner was  very  insulting ;"  "spoke  to  his 
wife  as  thoogb  sbewas  a  brute;"  called 
her  a  "liar, "and** a  good  for  nothing,  lazy 
lout;"  "noticed  his  ill  treatment  of  his 
wife,"*  etc.,— there  being  In  her  testimony 
nothing  stronger  to  show  violent  and  un- 
governable temper  of  defendant  towards 
bis  wife.  F.  M.  Robles,  another  wltnras 
for  complainant,  being  asked  If  he  knew 
the  character  ol  defendant  in  the  commu- 
nity In  which  be  lives  "for  being  a  man  of 
ungovernable  temper,"  replied:  "I  think 
he  has  a  very  high  temper,  and  exhibits  It 
very  often,  but  whether  it  Is  governable 
or  ungovernable  I  cannot  say; "and  he 
says  afterwards;  "1  have  known  Mr. 
Palmer  on  several  occasions  to  exhibit  his 
temper,  acting  very  badly  towards  ills 
team,  towards  his  children,  and  towards 
his  wife,  and  In  speaking  about  his  neigh- 
bors:" and  then  gives  Instances  of  "un- 
kind "  actions  that  are  simply  trivial.  The 
Chamberlalnii.  husband  and  wife,  witnesses 
for  complainant,  give  little  testimony  on 
the  subject,  except  as  to  the  high  passion 
defendant  was  in  the  day  his  wife  left  him, 
which  to  not  at  all  pertinent,  and  a  con- 
fession of  defendantto  Mr.  Chamberlain  at 
that  time,  that  when  he  got  mad  **  I  rave 
and  storm  around,  and  then  It  Is  all  over; 
bot  when  my  wife  gets  mad  she  never  says 
anything.  If  she  would  say  something, 
would  quarrel  with  me  and  be  over  with 
It,  it  would  be  better."  S.  J.  Lyon.a  wl1>> 
ness  for  complainant,  and  a  near  neigh- 
bor, who  has  known  the  parties  for  eig^t 
years,  says :  "  I  never  heard  anything  of 
Mr.  Palmer's  being  a  high-tempered  man 
before  this  caae  commenced.  *  »  •  i 
have  never  regarded  him  as  being  a  man 
of  ungovernable  temper. "  A.  Thorapsun 
says:  "The  defendant  was'  habitually 
quarrelsome,  domineering,  and  abusive  In 
his  language.  He  was  gmerally  so  Id  his 
neighborhood.  He  was  cruel  to  animals," 
etc. ;  but  he  says  nothing  of  defendant's 
conduct  towards  his  wife.  Mr.  and  Mrs. 
Jaf^r,  father  and  mother  of  complain- 
ant, say,  the  first,  that  he  "doesn't  know 
much  about  what  temper  Mr.  Palmer  ex- 
hibited at  his  boose,  for  I  was  not  there. 
I  have  seen  blm  exhibit  hto  temper  wttli 
hto  team  and  parties  outside. "  The  latter, 
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when  asked  as  to  her  knowledge  ot  defend- 
aDt'B  unklndneBS  to  his  wife, said:  "When 

I  woald  be  there  he  was  always  flDdlng 
fault  with  her;  she  could  never  do  any- 
tfalDg  right;  and  In  such  a  way  that  he 
was  very  unkind  and  cmel. "  Wbltv,  who 
lived  two  months  with  the  parties,  says: 
"Octeudant's  treatment  towards  his  wife 
•  •  •  was  unkind.  •  •  •  He  fre- 
quently appeared  to  bemad, and  cnraed 
and  abated  his  wife,  and  threatened  to 
kick  her  off  the  place. " 

TherH  Is  nothliiK  in  the  evidence  of  great- 
er force  against  defendant  than  what  we 
have  quoted.  Considering  the  case,  then, 
npon  the  evidence  tor  complainant  alone, 
itahowB  the  defendant  to  be  a  man  ol 
irascible  dlepoaltlon,  ot  quernloas  habit, 
and  prone  to  nae  harsh  and  Improper  lan- 
guage; but  it  does  not  show  the  biglier 
temper  which  the  statute  contemplntes, 
and,  BO  far  as  it  has  any  tendency  in  that 
direction,  It  falls  to  show  tbe  babltuai  in- 
dulgence ot  it  towards  his  wife  which  la 
a  necesBuy  Ingredient  of  the  complaint. 

Bat  on  the  part  of  def^dant  there  are 
several  witnesses,  some  ot  them  near 
neighbors,  and  others  Inmates  of  the 
household  for  weeks  and  months,  who 
teHtity  to  the  kindly  conduct  of  defendant 
towards  hla  wife,  so  far  as  their  otaserra- 
ttons  «rtendod,  and  to  the  absence  uf  any 
■ach  exhibitions  of  temper  as  are  charged 
against  talm  while  In  their  pi-esence.  This 
is  somewhat  negative  evidence,  but  It  Is 
hardly  conceivable  that  It  the  defendant 
had  the  outrageous  temper  ascribed  to 
him  he  would  not  sometimes  bave  dis- 
played It  before  some  one  or  more  of  the 

II  wltnemes  who  testify  In  his  favor  cm 
this  subject,  and  who  had  such  oppurtu- 
ni  ties  to  observe  hla  cond  net .  The  Im  mense 
volume  of  tt«tlmony  has  forbidden  any 
attempt  to  give  much  of  it,  in  even  the 
briefest  cundensation,  and  hence  we  limit 
ourselves  mainly  to  the  concloslonB  we 
have  drawn  from  It  after  the  most  care- 
ful study  of  the  whole  of  it.  Of  the  evi- 
dence for  defendant  as  to  temper,  we  copy 
only  that  of  one  witness,  who  worked  and 
boarded  with  him  five  or  six  months  Im- 
mediately preceding  the  separation.  He 
says:  "AH  I  saw  ot  Mr.  Palmer's  conduct 
towards  hla  wife  while  I  was  there  was 
nice  and  kind.  Never  knew  there  was  any 
difficulty  between  them.  Mr.  Palmer 
acted  towards  his  children  Jnst  as  a  nice 
father  could,  and  they  did  so  towards 
hlin.  When  Mr.  Palmer  would  come  Ih 
with  his  wagon  at  any  time  of  da;  both 
of  the  children  would  run  out  with  the.r 
bands  up  to  meet  their  father,  and  he 
would  take  them  up  into  the  wagon  ve^^ 
Llndty,  and  set  one  of  them  on  his  kntie, 
and  the  other  beside  him,  and  drive  to  t^  \ 
bam,  where  be  would  take  them  do^  . 
very  kindly  and  gently.  When  Mr.  Palip- 
er  was  at  borne  be  would  bring  In  wood 
and  water,  make  fires,  and  start  to  cook- 
ing the  breakfast.  I  have  seen  him  watih 
and  dress  bis  children,  and  sometimes  pt.t 
them  to  bed.  When  I  was  boardiug  ther^, 
t  had  always  plenty  to  eat,  and  ever."- 
body  else  had;  ot  different  things,  too. 
Daring  the  whole  time  I  was  there  I  never 
heard  Mr.  Palmer  use  an  unkind  woi'd 
towards  his  wife  or  children. " 


We  omit  comment  on  a  great  deal  of 
evidence  in  regard  to  quarrels  ot  defend- 
ant with  his  neighbors,  as  It  has  no  perti- 
nency; but.  even  if  it  bad,  there  Is  nothing 
In  It  that  shows  more  than  oaTum  In  ordi- 
nary disputes  between  neighbors.  We 
think  much  of  what  Is  said  against  de* 
fendant  arises  from  hla  habit  of  Inud  and 
vehement  talking,  several  witnesses  testi- 
fying that  this  is  his  habit  In  ordinary 
conversation. 

Reviewing  the  whole  case  upon  the  law 
and  evidence,  as  we  understand  both,  it 
appears  to  us  that  neither  the  chai^  of 
extreme  cruelty  nor  that  ot  the  taabltnal 
Indulgence  uf  violent  and  nngoTemable 
temper  is  sustained  by  tbe  proofs.  As  to 
tbe  former,  we  think  there  can  be  no 
doubt  ot  the  failure  of  proof ;  andaatotbe 
latter.  If  complainant's  evidence  does  not 
fall,  as  we  think  it  does,  to  sustain  bet 
case,  certainly  the  record  shows  a  prepon- 
derance of  evidence  largely  In  lavor  of  de- 
fendant. And  when  It  la  seen  that  ttaeae 
charges  are  made  against  a  man  who, 
notwithstanding  all  his  loud  and  bolster- 
oas  talking,  and  his  petulant  and  angry 
complainings,  never  committed  an  act  of 
violence  upon  any  one,  who  is  a  sober.  In- 
dustrious, hard-working  laborer,  who 
strove  to  place  his  wife  on  a  plane  with 
cultivated  Bo<^y,  expending  his  bard- 
earned  means  In  •providing  a  home  in 
which  comfortable  furniture  and  a  piano 
for  her  were  evidences  of  his  family  pride 
and  devotion,  whose  children  showed 
their  eagerness  to  run  to  him  w^en  he  re- 
turned home  from  his  work,  thus  evincing 
that  tbey  fcmnd  In  him  a  kindness  ot  nat- 
ure Inconsistent  with  the  chaxactar  tbla 
suit  seeks  to  stamp  npon  him,  who.  when 
his  character  tor  veracity  Is  attacked,  pro- 
duced abundant  evideuce  to  pat  tbe  at- 
tack to  shame,  and  who  has  shown  a  con- 
ciliatory spirit  in  this  controversy  in 
marked  contrast  to  that  of  complainant, — 
when  all  this  Is  seen,  we  cannot  but  think 
that  such  a  man  should  not  be  condemned 
except  upon  better  and  stronger  evidence 
than  has  been  prodoced  aj^lnst  him  In 
this  case. 

The  decree  la  reveraed,  and  tbe  bill  will 
be  dismissed. 

ON  PBTITION  rOB  BBBE&JEUKO. 

Maxwbi.l,  J.  We  have  conaldered  tbe 
four  grounds  on  which  a  reheating  la 
asked,  and  find  nothing  In  them  to  Joatlfy 
tbe  petition.  So  far  as  the  decMou  ot  the 
case  Involved  a  question  of  tact.a  cursory 
reading  of  the  opinion  will  show  full  con- 
sideration of  the  question,  and  will  show, 
too,  that  questions  ot  taw  were  necessa.- 
rlly  involved  in  any  proper  decision  of  tbe 
caee.  As  to  the  relative  weight  of  the  tes- 
timony ot  appellant  and  apprise,  we  did 
not  fail  to  consider  that  tbe  reputation  uf 
appellant  for  truth  and  veracity  was  at- 
tacked, but  in  our  Judgment  the  attack 
was  not  sustained ;  and  it  is  also  a  mis- 
take to  suppose  that  we  did  not  consider 
the  character  ot  the  wltneHses,  bb  much  so 
as  could  be  done  from  the  record,  or  that 
the  court  did  not  give  proper  weight  to 
tbe  findings  of  fact  by  the  chancellor  who 
tried  the  cause  below.  Every  phase  of  the 
case  suggested  by  the  netltion  for  rehear- 
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tDfs  was  moat  cattily  and  laborionaly 

coHBldered. 
A  rehearing  la  denied. 

Walkkk,  J.,  ol  the  second  circolt,  aat  In 
place  o(  MiTCUBLx*,  J.,  who  was  dlaquali- 
fied. 


WlLLlAUB  V.  La  Pbnotibrb. 
(Supreme  Covrt  of  Florida.  Aug.  14,  1890.) 
Wbit  of  EaROB— Bisuissai^Daiucibb— Appub- 

1.  The  fact  tbab  the  plaintiff  In  error  has 
sot  paid  thedamages  adjudged  against  hlmas  for 
a  fnvolou3  appeal  on  accoant  of  his  omission  to 
flte  the  appeal  transcript  la  doe  time  in  the  ap- 
pellate court  is  not  gronnd  for  dismissing  a  writ 
of  error  subsequently  taken  to  the  Judgment  from 
whioh  the  appeal  ^as  taken. 

2.  ObJectiOD  to  part  of  the  record  as  having 
been  filed  In  the  appellate  coDrt  subsequent  to 
the  issuance  of  the  writ  of  error  on  a  transoipt 
previously  filed (m  appeal  1b  not  aground  for  die- 
missing  the  writ  of  errw. 

8.  An  application  to  t^e  appellate  oourt  by 
counsel  t<x  defendant  in  error  for  an  order  grant- 
ing leave  to  withdraw  the  transcript  with  aview 
to  testing  its  conrectness  is  an  appearance  iii 
that  court,  and  cures  any  defect  there  may  have 
been  in  the  service  of  the  acfre/oeku  odaudlen- 
dmn  errores. 
(Sylldbua  by  the  Court.) 

£rrortoclrcuitconrt,  Bfllaborough  coun 
ty ;  O.  A.  Hanson,  .1  udge. 

Plilllfps  4  Carter,  for  plaintiff  In  error. 
C.  W.  Sitevcna,  tor  defendant  In  error. 

Kanev,  C.  J.  That  the  plaintiff  In  error 
has  not  paid  the  damages  aUuwod  as  for 
a  frivoloas  appeal  by  the  judgment  of  this 
court  reiidere<T  at  the  Jaae  term,  1889,  dis- 
mlBHing  the  appeal  on  acGonnt  of  appel- 
lant's oinisaion  to  file  the  transcript  of  the 
record  here  within  the  time  required  by 
law.  t25  Fla.  — ,  6  South.  Rep.  167,)  Is  no 
ground  for  dismissing  this  writ  of  error. 
The  appellee  then,  who  ts  now  defendant 
In  error,  has  a  sntHdent  remedy  for  collect- 
InfT  the  amount  allowed  Mm  as  damages, 

Objectfcms  to  any  part  of  the  record  as 
baring  been  filed  here  since  the  writ  of  er- 
ror was  grauted  on  the  appeal  transcript 
then  on  file  here,  are  not  gronnda  for  dls- 
mlMslng  the  writ  of  error. 

The  alleged  defect  in  the  service  of  the 
sctre  taeiaa  ad  avdiendam  errores  has,  If 
It  existed,  been  cured  by  the  motion  made 
In  this  court  In  February  last  by  the  at< 
tomcy  who  presents  the  present  motion, 
be  acting  then  as  now  for  the  defendant  In 
error,  and  asking  an  order  that  the  trans- 
cript be  sent  to  him  with  a  view  to  his  as- 
certaining the  necesHlty  uf  suggeetlng  a 
diminution  of  the  record,  and  to  complete 
the  same,  to  the  granting  of  which  motion 
the  counsel  of  record  lor  plaintiff  In  error  i 
assented.  This  motion  constituted  an  ap- 
pearance  In  thle  court  by  the  defendant  In 
error  to  the  proceedings  In  errur. 

The  mottun  should  be  denied,  and  the 
costs  of  It  taxed  against  defendant  In  er- 
ror, and  it  will  be  so  ordered. 


Kurtz  v.  State. 
(Supreme  Court  of  Florida,   July  88,  1890:) 
Cbihixal  Law— IssTRucTioira— Phescmptions. 
1.  A  party  charged  with  crime  Is  entitled  to 
an  acquittal  unless  proved  guilty  beyond  a  reaaon- 


nble  doQbt  But  when  a  judge  f  tdls  to  oharge  that 
the  evidence  must  establish  guilt  beyond  a  reason- 
able doubt,  and  the  evidence  Is  not  Incorporated  in 
the  bill  of  exceptions,  and  the  record  dlKCioses 
neither  a  request  for  the  instruction,  nor  that  the 
omission  to  charge  was  called  to  the  judge's  atten* 
tioD,  the  judgment  will  not  be  rereraed  on  a  writ 
of  error. 

3.  The  defendant  was  convicted  for  having 
violated  a  statute  which  had  not  at  the  time  of  the 
filing  of  the  information  been  in  force  two  years, 
and  the  jury  were  charged  that  if  they  believed 
from  the  evidence  that  the  offense  was  committed 
within  twoyears  before  thefllingof  the  information 
they  should  convict  This  was  error;  but,  as  the 
evidence  established  that  the  offense  was  commu- 
ted after  the  act  under  which  the  defendant  was 
oOD  vioted  took  effect,  and  before  the  filing  of  the  In- 
formatlM,  the  error  was  wltlioat  prejudice.  The 
evidence  not  being  incorporated  in  the  bill  of  ex- 
ceptions, the  presumption  is  that  it  showed  that 
the  offense  was  committed  after  the  date  on  which 
the  act  took  effect,  aad  before  the  filing  of  tbe  IBp 
formatioo. 

{Svllabus  by  Hie  CowrL) 

Error  to  criminal  court  of  record,  Dural 
county;  Loton  M.  Jon£8,  Judge. 

Call  &Atiam8,tov  plaintiff  in  error.  WiU- 
Uim  B.  Lnatar,  Atty.  Gen.,  for  the  State. 

MITCHRZ.L,  J.  The  plaintiff  la  error  was 
convicted  in  Che  criminal  conrtof  record 
of  Duval  county  on  tbe  2Dtb  day  of  June, 
1889,  for  keeping  a  room  for  the  purpose  ol 
gambling,  and  was  sentenced  to  beconflned 
in  the  state-prison  for  the  period  of  three 
months,  and  the  cause  comes  here  upon 
writ  of  error  to  said  criminal  cotirt  ol  rec- 
ord. 

Several  errors  are  assigned,  the  first  of 
which  Is  that  the  court  erred  In  charfpng 
the  Jary'that  If  the  jury  are  satisfied  from 
the  evidence  that  the  defendant,  at  any 
time  within  two  years  prior  to  the  date  of 
filing  the  Information  herein,  had  commit- 
ted tbe  offense  named  in  the  Information, 
then  they  shuuld  convict.  ** 

To  this  charge  there  are  two  objections 
Insisted  upon  by  counsel  for  plaintiff  In  er- 
ror: (1)  That  the  court  withdrew  from 
the  consideration  of  tbe  Jury  the  consid- 
eration of  a  reasonable  doubt  as  to  the 
guilt  of  the  prisoner;  and  (3)  that  there 
was  error  in  the  chai^,  in  that  two  yeara 
had  not  elapsed  from  the  date  upon  which 
the  statute  under  which  the  prisoner  was 
tried  and  convicted  took  effect  prior  to  the 
filing  ol  the  Information. 

Now,  at  the  outset  we  are  confronted 
with  the  fact  that  the  plalntlll  In  error, 
for  reasons  beet  known  to  himself,  has 
not  had  Incorporated  in  the  bill  of  excep- 
tions the  evidence  adduced  In  thecourt  be- 
low, which  leaves  the  case  to  be  decided 
lolely  upon  the  charge  found  In  therecord, 
vlthout  any  opportunity  of  comparing  It 
^Ith  and  Bp[>lylng  the  evidence  thereto 
ipon  which  the  prisoner  was  convicted. 
Chat  a  party  accused  of  crime  Is  entitled 
to  acquittal  unloHs  he  la  proven  guilty  be- 
yond a  reasonable duubt  is  too  wdl  estab- 
lished to  admit  of  argument. 
I  Was  the  accused  In  tlie  case  at  bar 
proved  guUtj  beyond  a  reasonabledoubt? 
(The  presumption  is  that  he  was,  and,  nn- 
der  the  circumstances  of  the  case,  this  pre- 
sumption is  strengthened  by  the  fact  that 
the  evidence  upon  which  the  prisoner  was 
convicted  has  not  been  presented  bnUm 
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for  Inepectlon  by  this  coart.  If  there  was 
anything  Id  the  evidence  that  tended  to 
raiee  a  single  doabt  as  to  the  guilt  of  the 
accused,  the  able  coansel  by  whom  he  la 
represeoted  would  must  probably  have 
had  the  evidence  here  to  ahuw  that  fact. 

The  absence  of  the  evidence  In  significant 
of  Its  character.  Under  this  state  of  the 
ease,  and  as  the  bill  of  ezcepUons  shows 
that  the  charge  of  the  court  Incorporated 
therein  was  not  the  only  charge  given,  It 
may  be  that  the  court  corrtictly  charged 
the  law  upon  the  subject  of  a  reasonable 
doubt.  But  suppose  there  was  no  charge 
upon  this  sabjeet,  It  cannot  be  assigned 
as  error,  because  the  reeord  does  not  dis- 
close that  the  accused  requested  any 
cbai^  In  r^ard  thereto,  or  that  the  at- 
tention of  the  court  was  called  to  the  omis- 
sion to  so  charge.  Cato  v.  State,  9  Fla. 
]63;  Reed  v.  State,  16  Fla.  664;  Carter  v. 
Bennett,  4  Fla.  283. 

The  case  of  Bilge  v.  State.  20  Fla.  742,  Is 
cited  asHUpporttng  the  contention  that 
the  court  erred  In  not  charging  the  Jury 
upon  the  subject  of  a  reasonable  doubt. 
Bat  in  that  case  the  point  requested  to  be 
charged  upon  was  the  gist  of  the  offense, 
and  the  court  refused  to  give  the  charge, 
(which cbargewas  correct,)and therefuual 
toKlvetbeohargewasheldtobeerror;  and 
if  the  court  had  refuMed  to  charge  upon  the 
question  of  a  reasonable  doubt  In  the  case 
at  bar  the  Judgment  would  have  to  be  re- 
versed; but,  as  before  stated,  such  refusal 
is  nut  shown  by  the  record. 

What  we  have  said  as  to  the  first  objec- 
tion to  the  charge  applies  to  the  second. 
The  evidence  must  have  shown  that  the 
offense  was  committed  within  the  time  in 
which  tbe  d^endant  could  be  lawfully 
convicted.  It  Is  not  Insisted  that  the  de- 
fendant did  not  commit  the  offense  within 
the  time  in  which  he  could  have  been 
legally  convicted, — that  Is,  between  the 
time  the  act  took  effect  and  the  filing  of 
the  Information,— but  that  be  might,  un- 
der the  charge  of  the  court,  have  been  11- 
l^ally  convicted.  This  maybe  true,  but 
the  question  Is,  did  the  evidence  show  that 
the  offense  was  committed  at  a  time  that 
made  the  conviction  lIleKal?  Certainly 
not;  because.  If  such  was  the  case,  we  as- 
sume that  the  evidence  would  now  be  here 
to  show  that  fact.  It  Is  contended  that 
the  county  sollcltOF  could  have  had  the 
evidence  here,  bnt  then  the  county  solic- 
itor Is  nut  seeking  a  reversal  of  the  Judg- 
ment, bnt  relies  upon  the  presumptions  in 
favor  of  the  correctness  of  the  proceedings 
In  the  court  below.  The  affirmative  Is  up- 
on the  party  seeking  a  reversal,  and  It 
was  hta  duty  to  have  the  evidence  here  for 
the  purpose  of  showing  the  error  com- 
plained of. 

The  third  assignment  of  error  Is  "that 
the  information  herein  is  not  sworn  to  as 
required  by  law." 

Article  5,  §28,  Const.  1885,  provides:  "All 
offenses  triable  In  said  [criminal]  court 
shall  be  prosecuted  upon  information  un- 
der oath."  Chapter  3731,  §  13.  Laws  1S87, 
prescribes  the  following  oath  to  be  made 
by  the  county  solicitor  to  informations 
filed  by  him,  to-wlt:  "Personally  ap> 
pea  red  before  me— connty  solicitor, 
who,  being  flrat  duly  sworn,  says  that  the 


allegations  as  set  forth  In  the  foregoing 
Information  are  based  upon  facts  that 
have  been  sworn  to  as  true,  and  which.  If 
true,  would  ronstltute  the  offense  therein 
chained. "  The  affidavit  of  tbe  county  so- 
licitor to  the  information  In  the  caw  nn- 
der  consideration  is  strictly  in  eonformlty 
with  that  prescribed  by  tne  statute,  a«id 
In  our  opinion  It  Is  In  conformity  with 
the  requirements  of  articles  of  the  consti- 
tution. Certainly  the  framers  of  the  con- 
stitution never  intended  that  the  coanty 
solicitor  should  swear  to  such  informa- 
tions upon  bis  own  knowledge.  Under  this 
article  of  Uie  const!  totion  tibe  legislaton 
has  prescribed  the  practice  In  the  coanty 
criminal  courts  of  record,  and,  among 
other  things,  the  form  of  tbe  oath  to  be 
taken  by  the  cnnnty  solicitors,  which  form 
has  been  followed  in  this  case,  and  we  can 
see  no  force  In  the  contention  that  said 
oath  la  not  in  conformity  with  tbe  consti- 
tution and  the  statute. 

It  is  atoo  assigned  as  error  that  tbe 
court  below  erred  In  not  arresting  the 
Judgment  and  granting  a  new  trial.  All 
the  grounds  of  the  motion  In  arrest  of 
Judgment  that  have  been  raised  by  the  as- 
signment of  errors  and  Insisted  upon  have 
been  already  considered,  and  It  Is  not  im- 
portant to  consider  them  again.  There 
are  "additional"  errors  assigned,  but  they 
only  raise  the  same  questions  that  were 
raised  by  the  original  or  general  aaalsn- 
ment. 

The  Judgment  Is  affirmed. 


Fm^i^R  et  ah  f.  Cason. 
{Supreme  Court  of  Florida.  July  7,  1890.) 
Tbhposabt  Injdkctioit— Bill  xhtd  AmnAviT — 

DiSSOLCTIOSf. 

1.  Ordinarily,  wbere  the  equities  of  the  bill  are 
denied  by  answer,  a  pretlmln'ary  tnjmiottoti  will 
be  refased,  or  if  graoted  on  bill  will  be  dluolved; 
but  tbe  rule  is  sot  iDtleslble.  there  h^og  aaozoep- 
tion  in  oases  of  Irreparable  miachlef,  and  the  nrunt- 
lag  or  oontinulng  of  lojaDotions  always  nauag  in 
the  sound  discretion  of  tbe  oonrt,  to  be  governed 
by  the  nature  of  tbe  case.  And  the  rule  is  modtfled 
in  tbls  state  by  tbe  statute  which  authorises  either 
party  to  Introa  uce  evidence  in  su|>port  or  denlftl  of 
tbe  Dill  or  answer  before  the  injunction  shalt  be 
dissolved. 

3.  An  affidavit  of  tbe  oomplaloant  which  only 
affirms  In  general  terms  tbe  truth  of  tbe  statements 
of  the  bill,  and  some  of  It  denying  the  nefiatlve 
statements  of  the  answer,  while  other  portions 
deny  etatemcnts  not  responsive  to  the  bill,  is  not 
Bufflrient  evidence  under  the  statute  to  overcome 
tbe  denials  In  an  answer  of  tbe  allegations  which 
constitute  the  equities  of  tbe  biU. 

8,  Wbere  tbe  bill  shows  no  Irreparable  mis- 
chief through  the  insolvency  of  the  responsible 
party,  and  tbe  answer  denies  the  equitim  of  the 
Dill,  and  the  evidence,  under  the  statute,  does  not 
overcome  tbe  snawer,  a  summary  Injunction  should 
not  be  granted. 

4.  The  power  of  this  court,  wbere  on  tbe  grant- 
inc-  of  an  injunction  no  bond  was  required,  and  no 
afBdavtt  made  of  inability  to  give  bond,  to  remand 
tbe  case  with  directions  to  dissolve  the  injunction 
unless  tbe  complainant  give  bond,  instead  of  re> 
manding  it  unqualifiedly  for  a  dissolution  of  the 
injunction,  will  not  be  exercised  where  tt^pesrs, 
irrespective  of  the  absence  of  a  tmnd,  that  uie  1b« 
Junction  shonld  not  have  been  granted. 

(Syllabus  by  the  Court.) 

Appeal  from  circait  court.  Franklin 
county;  D.  B.  Walkhb,  Judge. 
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Fla.)  FULLER 

Joba  W.  Malone,  for  appellants.  Lld- 
tfoa  A  Garter,  tor  appellee. 

Maxwbix*  J.  In  tfala  cam,  wbtch  la  a 
•nit  of  appellee  aiealnst  appellants,  an 
Injonclion  was  Ki*anted  apon  bill,  an- 
swer, and  affldBTit  of  complainant.  The 
ddendants  appealed,  and  assign  In  this 
court  that  the  court  beluw  erred  In  grant- 
ing: the  Injunction,  because — First,  the  an- 
swers of  defendants  fully  deny  all  the  clr- 
enmstances  upon  which  the  equity  In  the 
bill  was  founded :  aaeoad,  no  injunction 
bond  was  required  of  complainant. 

The  material  allegations  of  the  bill  are, 
in  aubatanre,  that  one  of  the  defendants, 
Mary  A.  Fuller,  was  Indebted  to  com- 
plainant, Cason,  for  professional  services, 
as  attorney.  In  procuring  the  establish- 
ment of  a  noncupatire  will  of  Sarah  C. 
Humphreys,  by  the  terms  of  which  said 
M.  A.  Falter  became  the  sole  legatee  of  cer- 
tain property.  Including  six  or  eight  hun- 
dred head  of  cattle,  and  In  other  litigation 
concerning  the  estate  of  said  Humphreys, 
which  led  flnally  to  the  removal  of  the  ad- 
ministrator of  said  estate  and  the  ap- 

? ointment  of  another;  that,  said  M.  A. 
nller falling  or  refusing  to  pay, complain- 
ant, on  the  ISth  of  December,  1887,  ob- 
tained a  Judgment  against  hw  In  the  clr^ 
cnlt  conrt  of  Franklin  county  for  $8ffi(; 
that  the  clerk  refused  the  demand  of  com- 
plainant fur  the  issue  of  execution  on  the 
Judgment  10  days  after  the  adjournment 
of  the  court,  and  did  not  issoe  It  till  Janu- 
ary 20,1888;  that  the  defendant  Patton 
was  acting  as  the  agent  of  M.  A.  Fuller  In 
the  establlshmmt  of  the  will,  and  In  de- 
feodlug  complainant's  action  tor  fees, 
and  was  fully  cognizant  of  the  matters 
above  charged,  but, notwithstanding  this, 
on  the  6tfa  of  January,  1888.  pretended  to 
purchase  from  said  Fuller  her  entire  stock 
of  cattle  for  the  pretended  consideration 
of  (S,OUO;  that  complainant  Is  informed 
and  brieves  that  there  was  no  adequate, 
fall,  and  valuable  consideration  for  the 
transfer;  that  it  was  made  by  said  Ful- 
ler, and  accepted  by  Patton  with  full 
knowledge  thereof,  for  the  purpose  of  de- 
laying, defrauding,  and  hindering  com- 
plainant in  the  collection  of  his  said  Judg- 
ment, and  that  Patton  was  fully  cogni- 
sant of  this;  that  the  pretended  considera- 
tion for  the  sale,  as  shown  by  the  bill  of 
sale,  was  that  said  Patton  was  to  pay 
the  debts  of  the  Buld  Humphreys,  and  the 
balance  to  be  paid  to  said  Faller,  making, 
in  the  aggr^ate,  93,000,  and  complainant 
avers  that  said  dttbts  were  small,  and 
there  was  administration  on  the  estate. 
And  complainant  la  informed  and  believes 
that  said  Patton  has  not  paid  said  debts, 
and  that  the  bill  of  sale  was  not  Intended 
to  take  ^ect  till  this  was  done;  that,  on 
the  same  day  of  the  pretended  sale.  Pat- 
ton, in  consideration  that  said  Fuller 
would  credit  him  91,000  on  the  pretended 
amount  he  was  tu  pay,  executed  a  bill  of 
sale  to  defendant  F.  Fuller,  son  of  said  M. 
A.  Fuller,  for  one-third  of  the  cattle,  and 
complainant  charges  that  this  was  not  a 
boom  Ode  purchase  by  said  Fuller,  and 
that  the  transaction  was  Intended  by  the 
three  parties  tu  hinder,  delay,  and  defraud 
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complainant  In  the  collection  of  his  Judg- 
ment. 

The  bill  further  alleges  that  afterwards, 
execution  having  been  Issued  on  complain- 
ant's Judgment,  and  become  a  lien  upon 
said  property  so  pretended  to  have  been 
purchased  by  Patton,  viz.,  March  31, 1888, 
said  Patton  executed  to  defendant  W.  H. 
Neel  a  mortgage  on  all  his  Interest  in  the 
cattle,  but  complainant  charges  that  said 
Neel  had  at  that  time  full  knowledge  of 
the  foregoing  facts,  and  was  not  a  pur- 
chaser without  notice;  and  that  said  Keel 
recently  pretends  that  he  has  purchased 
the  interest  of  F.  Fuller  In  the  cattle,  but 
if  he  did  so  purchase  he  had  knowledge 
that  the  title  ol  said  Faller  was  fraudulent 
and  void. 

And  it  then  alleges  that  Patton  and 
Neel,  under  some  private  arrangement  be- 
tween them  and  the  other  defendants,  are 
killlnK  and  selling  Idie  cattte  in  market  for 
betf;  that  they  have  already  slaughtered 
100  head.  and.  as  complainant  Is  Informed 
and  believes,  are  selling  about  20  per 
month,  and  he  has  reasonable  ground  to 
fear  that  If  said  defendants  are  not  r^ 
strained  from  killing  and  disposing  of  said 
cattle  there  wl}!  not  be  sufficient  to  pay 
bis  demand ;  that  said  M.  A.  Fuller  has  no 
other  properly  subject  to  execution  sufB- 
dent to  satlBCy complainant's  Judgment; 
and  he  claims  that,  as  attorney,  he  has  a 
Hen  on  said  cattle  Independent  of  the  lien 
of  his  execution  and  Judgment. 

The  defendants  M.  A.  Fuller  and  F.  Ful- 
ler, answering  Jolntiy,  admit  the  sales  aa 
alleged  In  the  bill,  but  deny  that  they 
were  made  without  valuable  and  snffl- 
clent  consideration,  or  for  a  pretended  con- 
sideration, and  say  they  were  made  in  good 
faith,  and  not  lntendf>d  to  defraud  com- 
plainant by  binderlug  and  delaying  the 
collection  of  his  demand,  and  say  that  the 
debts  of  Humphreys  were  large,  and  near- 
ly consumed  the  whole  estate.  They  deny 
that  the  cattle  are  being  slaughtered  and 
sold  as  alleged  In  the  bill,  and  Aeoy  that 
there  will  not  be  sufficient  to  pay  com- 
plainant's demand  out  of  said  cnttle,aud 
say  there  is  ample  to  pay  his  debt,  if  any, 
due  him.  The  answer  of  Patton  is  to  the 
same  effect  In  regard  to  the  sufficiency  of 
the  consideration  of  the  sales,  and  the 
good  faith  and  absence  of  fraud  therein, 
and  says,  as  to  the  consideration  of  tbe 
sale  by  M.  A.  Fuller  to  him.  It  was  ample, 
and  that  he  has  paid  debts  of  the  Hum- 
phreys estate  to  tbe  amount  of  about 
$1,900,  and,  as  to  bis  sale  to  F.  Fuller, 
that  the  consideration  was  ample,  and 
that  the  $1,000  paid  by  the  latter  was 
through  an  order  of  M.  A.  Fuller  to  F. 
Fuller,  on  him,  (Patton.)  fur  that  amount 
of  his  Indebtedness  to  her. 

Neel,  in  his  answer,  dmles  that  at  the 
time  of  Patton's  mortgage  of  cattle  to 
him,  and  of  the  sale  by  F.  Fuller  to  him, 
he  had  any  knowledge  or  notice  of  any 
lien  of  complainant  on  said  cattle,  and 
says  that  on  the  execution  of  the  murt* 
gage  he  paid  $600  to  Patton,  and  gave 
him  tour  promissory  notes  tor  $250  each, 
payable  at  80,  60,  90,  and  120  days,  and 
that  he  has  paid  these  as  they  arrived 
at  maturity,  except  the  90-dsy  note,  which 

Digitized  by  Google 


872  SOUTHERN  BB 

he  will  be^ompened  to  pay  also.  He  de- 
nies any  bad  laitfa  In  tbe^ranaactlon. 

The  mala  equity  of  the  bill  reats  oo  the 
charge  ot  traad  In  the  sale  uf  the  nattle  by 
M.  A.  Poller  to  Patton.  There  Is  nothing 
In  the  claim  of  complainant  that  he  han  a 
lien  on  the  cattle  for  hiH  fees  due  tor  nervlccB 
rendered  In  establishing;  the  nuncupative 
will  of  Hanipbreys,  under  which  M.  A. 
Fuller  became  legatee.  When  that  was 
done,  the  pn>perty  of  the  estate  rested  In 
the  administrator  of  Humphreys,  and  M. 
A.  FaHfr,  though  l^aCee,  had  no  such  di- 
rect right  In  It  as  would  enable  a  lien  to 
attach.  Nor  (lid  the  JudRuient  give  com- 
plainant a  lien,  the  law  of  thin  state  being 
that  a  Judgment  Is  a  Ken  on  realty,  but 
not  on  personalty.  And,  as  to  auy  lien 
given  by  ttw  execution,  that  could  not  at- 
tach till  January  'JU,  1888,15days  after  the 
date  of  the  sale  to  Patton.  Socomplaln- 
Mit  has  no  equity  lor  an  Injnnctlon  except 
on  the  ground  of  fraud  In  the  sale.  The 
allegatlunH  of  the  bill  In  regard  to  this 
are  dented  by  the  answers  of  the  parties 
concerned  In  the  sale,  and,  ordinarily, 
where  the  egutties  of  the  bill  are  denied,  a 
preliminary  iniunctlon  will  be  refused,  Jast 
as  such  lujunction  will  be  dissolved,  or- 
dinarily, when  f^ranted  upon  the  bill,  If  on 
the  coming  in  of  the  answerthe  etiultles  of 
the  blU  are  denied.  But  there  are  excep- 
tions to  thlR;  and  these,  as  stated  by 
Jodge  Story  In  Poor  v.  Oarleton,  3  Sumn, 
74,  "for  til e  must  part,  are  fairly  resolva- 
ble Into  the  principle  of  Irreparable  mls- 
etalef."  Or,  as  expressed  by  thte  court  in 
Allen  T.  Hawley.6  Fla.  143,  "the  general 
rule  •  •  •  Is  to  dissolve  the  Injunction 
when  the  answer  fully  denies  all  the  elr- 
cuuiHtonces  upon  which  the  equity  of  the 
bin  Is  founded.  •  •  •  But  th«»re  1h  no 
Inflt^lble  rule  to  this  effect,  for  the  ffrant- 
Ini?  or  continuing  ot  Injunetlonii  must  al- 
wajTH  rest  In  the  sound  dlHcretion  of  the 
vuui-t,  to  be  governed  by  the  nature  at  the 
cnne."  The  rule  la  modified  In  this  state, 
AS  explained  In  Snlllvan  v.  Moreno.  19  Fla. 
300,  by  the  legislation  which  provides  thnt. 
when  "the  defendant  In  hts  answer  nhall 
have  denied  the  statements  of  the  b:il  or 
of  theaccompanylngaffldavlt,  either  party 
thereto  shall  have  tba  right  to  Introduce 
«Tldonce  In  support  or  denial  of  the  bill 
and  accompanying  affidavit  or  answer  be- 
fore the  injunction  •  •  •  vhall  be  dia- 
aolved.**  And  In  the  present  case  It  Is  con- 
tended tor  complainant  that  thie  rule  upon 
which  a  summary  Injunction  will  here- 
fused,  where  the  answer  denies  the  state- 
ments of  the  bill,  does  not  apply,  because 
the  complainant.  In  snpport  of  his  mo- 
tion for  Injunction,  offered,  by  way  ot  evi- 
dence, his  affidavit,  which  sustains  the  al- 
legations of  the  bill.  That  affidavit  Is  ob- 
jected to  because  sworn  to  before  an  offi- 
cer ot  another  state  not  authorised  to 
administer  the  oath,  but  the  objection 
should  have  been  mudeln  the  court  b^ow, 
and  comes  too  late  here.  As  to  the  state- 
ments of  the  bill.  It  la  but  a  general  af- 
firmation of  their  truth,  and  some  of  It  de- 
nies the  negative  statements  of  the  an- 
swers, while  much  of  It  denies  matter  not 
responsive  to  the  bill.  It  does  not  seem 
to  US  to  add  any  strength  to  the  case  lor 
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•aammarylnluDctlon.and  Is  not  saffldent 

to  overcome  the  deulals  ot  the  aoawera,  U 
we  apply  the  rule  that,  "  where  the  parties 
proceed  to  a  bearing,  all  the  allcKatlonB 
of  the  answer  which  are  re^>onalT0  to  the 
bill  BhaJl  be  takim  as  tme,  nnkfls  they  are 
disproved  by  evidence  of  greater  weight 
than  the  testimony  of  a  single  wltnesa. ' 
Carr  v.  Thomas,  18  Fla.  736.  And,  we  may 
add,  especially  so  when  the  wltDeea  im  the 
complainant  In  the  bill. 

Farther  than  this.  ci>ncedlag  that  the 
facta  alleged  In  the  hill  tire  sntficient  to  en- 
title the  complainant  to  the  rellel  ke  aahs. 
If  sustained  by  evidence  on  a  final  bearlug, 
we  are  not  satisfied  they  are  sottlelent  to 
authorize  a  summary  Injunction  In  the  ab- 
sence of  allegations  that  shttw  Irreparable 
mischief  as.  likely  to  result  from  delay. 
We  suppose  complainant  had  sucb  allega- 
Idons  lu  mlad  when  lie  stated  that  U.  A. 
Fallwhad  no  other  pfoperty  oat  of  which 
his  execntinn  against  her  could  b«  aatls- 
fled,  and  that  the  rattle  were  being  killed 
and  sold  In  such  numbers  that  If  this  Is 
not  prohibited  enough  would  not  be  left 
to  bring  the  amount  of  his  claim.  But  bis 
bill  shows  that  Fuller  has  nothing  to  du 
with  the  cattle  now,  and  its  charge  is  that 
defendants  Patcun  and  Neel  are  the  par- 
ties disposing  ot  them,  and  tfaut  tb«y  ajv 
treated  ns  the  cattle  ot  Neel.  Neel,  there- 
fore. Is  the  real  party  against  whom  the 
Injunction  will  operate,  and  who  will  be 
responsible  for  the  cattle  if  complainant  is 
successful  In  his  suit.  But  It  Is  not  alleged 
in  the  bill  that  Neel  Is  Insolvent,  and  that 
a  decree  against  him  would  be  frultlees  lo 
case  the  cattle  should  not  Iw  forthcoming. 
This  should  i^penr,  to  antfaorlie  a  aaui- 
mary  Injunction. 

This  view,  and  that  w<e  have  taken  In 
regard  to  Insuflltiency  of  evidence  to  over- 
come the  :denlals  of  the  answers,  are  tm- 
portunt  In  connection  with  the  second 
ground  of  error,  vis.,  the  granting  of  tl>e 
Injunction  without  bond.  There  Is  no  af- 
flilnvlt  of  Inability  to  give  bund,  aa  re- 
quired by  the  stututc,  tMcCM.  Dig.  p.  168. 
g  li>,)  and  It  Is  notcontended for  complain- 
ant that  a  bond  Is  not  T)«cess(iry ;  but,  on 
the  authority  of  Scarlett  v.  Hicks,  18  Kin. 
S14,  supported  by  (iamble  v.  4'umpbell.  6 
Fla.  847,  It  Is  suggested  that, Instead  uf  iv- 
verslng  the  case  and  remanding  It  fur  a 
diasolntlon  of  the  tnJUDctltm,  it  is  la  tlte 
power  of  this  court  to  remand  the  case, 
with  directions  to  dlasolve  the  kjunct^u 
unless  the  complainant  give  bond  incom- 
pliance with  the  statute.  If  we  admit  ttie 
power  and  the  views  heretofoie expressed . 
leading  to  the  conclusion  that,  as  the  case 
stands,  a  summary  Injunction  ahoold  not 
have  been  granted,  are  correct.  It  follows 
that  the  case  la  one  In  which  the  power 
should  not  be  exercised.  And  Uiat  Is  Just 
what  occurred  In  Oamble  v.  Campbell. 
Though  In  that  case  the  court  held  chat 
an  Injunction  should  not  be  dissolved  be- 
cause of  a  deficient  bond.  It  refused  to  put 
the  power  ot  coi*rection  tn  motion,  because 
of  want  of  equity  in  the  bill ;  the  difference 
between  that  case  and  this  being  that, 
while  here  the  equity  of  Uie  blU  is  con- 
ceded, the  answers  meet  it  In  ancfa  way, 
and  tbe  delect  of  tba  bill  aa  to  allqgatlun 
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of  imparabte  mtocfalef  ta  mich,  that.  In  oar 
opfntnn,  a  ■ammary  iDjunction  Khould  not 
hare  been  panted. 

The  decree  la  reTersed,  and  tbe  case  will 
be  remanded,  with  direction  that  the  In- 
junction be  dlaaolTed. 


BTATB  €x  rel.  Mitchell  t.  Biaxhau, 

Comptroller. 
(AqirnM  Oauirt  of  FioriOa,  Aug.  4,  ISOO.) 
COMTEraTHnru.  Law— Omow  jam  Ottkmeb— 

L  Where  a  comrtitatloa,  m  rerlaad,  proride* 
ttofc  an  oOhMT  boMiiiy  nndBr  tke  fanner  ocnetttu- 
U(n  ahall  aMume  an  office  of  aootber  name  ero- 
atod  b7  the  new,  and  harlng  all  the  duties  of  the 
other  office,  and  also  additional  duties,  the  effect 
of  ti^e  new  Instrument  is  that  the  old  office  shall 
oeeae  upon  the  new  instrument  beoomiuK  oper- 
ative; aad  tlLlB,althoagh  some  of  aucb  adaitional 
duties  may  under  the  tenna  of  the  new  tnatru- 
BMDt  be  perfotBBhle  /cur  a  Uiaited  ttne  1^  an- 
other qBcgt. 

a.  It  la  provided  by  the  present  constitution 
(section  8  of  the  schedule)  that  the  commissioner 
of  lands  and  Innnlgratlon  in  offloo  nnd^  the  for- 
mer constitntlon  at  tbe  time  tbe  present  one  be- 
oame  openrtlTe  abmild  assume  the  office  at  com- 
missioner of  antcnltare,ttnd  ttiat  (section  26.  art. 
4)  the  salary  ta  the  oommiaslimer  of  agriculture 
soall  be  $l,fiOO.  Held,  that  the  oommissioner  of 
lands  and  Immigration  under  the  former  constitu- 
tion became  the  commissioner  of  agriculture  up- 
on the  new  organic  law  becoming  opetatlTe,  and 
that  his  salary  from  the  lit  d^r  of  /anaar3r,l8S7, 
was  $1^  a  year. 

&  Wkere  the  oonetltntton  nreacrlbes  Ute  sal- 
ary of  an  officer,  and  the  leglautun  enacts  a  law 
appropriating  an  amount  iwrge  enough  to  permit 
his  being  paid  more,  the  statute  la  not  legal  au- 
thority mr  paying  more  than  the  salary  prescribed 
hy  the  constitution.  , 
Wai^b,  J.,  dissenting. 
{Siftlatma  bv  the  Cowrt) 

Maad&maa, 

i>.  a.  Walkw,  Jr.,  for  plalnttff.  WHBitia 
S.  Lmmmr,  Atty.  Ocn.,  for  defendant. 

Rlney,  C.  J.  Tbe  relator  waa,  at  the 
ratification  of  the  present  conetltutlon  in 
1^6,  commimtoner  of  lauda  and  Immigra- 
tion under  the  conetltutlon  of  1868,  as 
amended  In  1871,  and  claims  that  he  con- 
tinaed  tu  be  Huch  officer  until  the  Qrut 
Tuesday  after  the  first  Monday  In  Janu- 
ary, 18^,  and  that  he  was  entitled  to  be 
paid  a  salary  at  the  rate  of  $2,000  per  an- 
num. The  defendant's  contention  is  that 
the  relator  ceased  to  be  commlssluner  of 
lands  apd  Immigration,  and  became  com- 
mlmtoner  of  agriculture,  undw  the  new 
constitution,  upon  Its  ratification  In  No- 
rember,  1986,  or  its  beconiioK  operative  In 
January,  18S7,  and  that  $1,500  i>er  annam 
w&s  hla  salary  from  the  latter  date. 

The  present  constitution  was  framed  In 
1886,  ratlBed  by  the  people  at  the  election 
held  in  November,  ISSO,  and,  under  a  pro- 
vision ol  the  ordinance  directing  Its  sub- 
mioaton  to  a  popular  vote,  went  Into  ef- 
fect on  the  1st  day  of  January.  1887. 

The  twentieth  section  of  the  executive 
article  Is :  "  Tbe  governor  shall  be  assisted 
by  administrative  ofilcers  as  follows:  A 
secretary  of  state,  attorney  f!:eneral,comi>- 
troUor,  treasurer,  superintendent  of  public 
instruction,  and  commissioner  of  agricul- 
ture, who  shall  be  elected  at  the  same  time 
an  the  goreraor,  and  shall  hold  tb^r  o^ 


flees  for  the  same  teaa :  provided  that  the 
firatelection  of  such  officers  shall  be  at  the 
time  of  voting  for  governor,  A.  D.  1S88. " 

The  twenty-sixth  section  of  tbe  same  ar> 
tide  Is  as  follows:  "Tbe  commissioner  ol 
Eigrieulture  shall  perform  such  duties  In 
relation  to  agriculture  as  may  be  pre- 
■eribed  by  law ;  shall  haye  sapervkiton  of 
all  matters  pertaining  to  the  public  lands 
under  regulattons  prescribed  by  taw ;  and 
i^ll  keep  the  bureau  of  immigration.  He 
shall  also  have  supervision  of  tbe  state- 
prison,  and  shall  perform  suchotherdutlea 
as  may  be  prescrll>ed  by  taw.  " 

The  first  section  of  tbe  schednle,  or  eigh- 
teenth article  of  the  constltutlcm,  reada 
thus:  "The  constitution  adopted  A.  D. 
1808,  with  amendments  thereto,  Is  declared 
to  be  superseded  by  this  conetltatlon. 
Bat  all  rights,  actions,  claims,  and  con- 
tracts, both  as  respects  individuals  and 
bodies  corporate,  shall  continue  to  be  as 
valid  as  11  this  constitution  had  not  been 
adopted.  And  all  fines,  taxes,  penalties, 
and  forf^tures  due  and  owing  to  tiieatate 
of  Florida  under  the  constitution  of  1868 
shall  inure  to  the  use  of  the  state  under 
this  constitution. " 

The  third  section  of  this  article  is:  "All 
persons  holding  any  office  or  appointment 
at  the  ratlflcatJon  of  this  constitution 
shall  continue  In  tbe  exercise  of  the  duties 
thereof  acGurdioff  to  th^r  rsapeetlve  com- 
missions or  appointments,  or  until  their 
successors  are  duly  qualified,  unless  by  this 
constitution  otherwise  {H*OTided." 

The  fourth  section  Is:  "Nothing  con- 
taioed  In  this  constitution  shall  operate 
to  vacate  tbe  office  of  lieutenant  governor 
until  the  expiration  of  his  prewnt  term. " 

The  eighth  section  Is:  "  Upon  the  ratifi- 
cation of  this  constitution  the  commis- 
sioner of  lauds  and  Immigration  shall  as- 
sume the  office  of  commissioner  of  agrt- 
ooltnre,and  his  duties  aasoch  shall  be  pre- 
scribed by  tbe  first  l^lstature  assembled 
uuder  this  constitution. " 

The  constitution  ol  1686  Is  a  revlcdon  of 
that  of  1868.  (idtate  r.  George,  2S  Fla.  686, 
8  South.  Rep.  81,)  and  both  as  a  revision, 
and  by  virtue  of  the  first  section  of  the 
schedule,  supra,  the  former  organic  law 
was  entirely  done  away  with  bv  the  lat- 
ter, upon  Its  going  Into  elfect  January  1, 
1887,  except  such  parts  of  the  old  as  were 
expressly  retaine<l  by  the  new. 

We  held  In  State  r.  Commissioners,  23 
Fla.  488, 8  South.  Bep.  198,  that  the  office 
of  lieutenant  governor  under  the  former 
Instrument  would  have  expired  upon  tbe 
election  or  a  presidentof  the  senate  In  1887, 
under  the  sixth  section  of  the  legislative 
article  of  the  new  organic  law,  bad  it  not 
been  for  the  fourth  section  of  the  schedule, 
supra,  but  that  the  effect  of  this  section 
was  to  continue  the  office  of  lieutenant 
governor,  with  its  functions,  as  It  wad 
conRtltuted  by  the  former  coaatitutlou, 
(section  14,  art.  6, as  amended  In  1875,)  un- 
til theexpiratlon  of  the  term  for  which  the 
Incumbent  holding  at  the  ratification  of 
the  new  Instrument  waselected;  and  that 
that  part  of  swtion  6  of  the  new  constitu- 
tion providing  that  the  senate  at  tbe  con- 
vening of  each  regular  session  should 
choose  a  permanent  president  did  not  go 
into  eltect  until  the  session  of  18U8,  as  the 
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fnncttons  of  the  office  of  lieutenant  goY- 
emor  continued  by  tbe  fourtb  section  of 
the  schedule  Included  the  presidency  of  the 
senate,  and  It  must  have  been  the  purpose 
ot  the  franiers  of  tbe  constitution  and  of 
the  people  in  adopting  It  that  the  provis- 
ions of  the  new  iDstniment  as  to  a  presi- 
dent of  the  senate  should  stand  Inopera- 
tlTe  until  the  meeting  ot  the  legislature  of 
1889.  The  legislature  of  1SS7  did  not  elect 
a  permanent  president,  but  waa  presided 
over  by  the  lieutenant  governor. 

The  eighth  section  of  the  schedule,  In 
providing  that  the  commissioner  of  lands 
and  Immigration  should,  upon  the  ratlS- 
catlon  of  the  new  consMtutlon,  assume  the 
duties  ot  commlBalooer  of  agilealtare, 
aflbrds  an  instance  In  which  that  Instra- 
meat  did  not  intend  that  a  person  holding 
office  should  continue  after  the  new  Instru- 
ment became  operative  In  the  exercise  of 
the  duties  of  the  same  office,  according  to 
his  commission,  until  his  successor  was 
duty  qnallfled.  The  person  holding  the 
office  of  commissioner  of  lands  and  Immi- 
gration was  to  assume  tbe  office  of  com- 
mlBSlonerof  agricaltare.  The  purpose  ot 
the  third  section  was  to  eontlnne  the  oc- 
cupants ot  office  In  office,  where  the  office 
itself  was  continued.  It  was  not  to  con- 
tinue an  office  which  other  parts  ot  the 
constltntlon  showed  «  clear  intentto  abol- 
ish npon  the  ratification  or  the  taking  ef- 
fect of  that  instrument. '  The  office  which 
the  person  holding  the  office  of  commis- 
sioner of  lands  and  Immigration  was  to 
assume,  under  section  eight,  was  that  ot 
commiBKionerut  agriculture  under  the  new 
instrument.  The  duties  of  this  office,  as 
shown  above,  (section  26  ot  tbe  executive 
article,)  were  such  dutlen  In  relation  to 
agriculture  as  might  be  prescribed  bylaw, 
•^snpervtaion  of  all  mattera  pertaining  to 
the  public  lands  under  regulations  pre- 
scribed by  lawt  to  keep  the  bureau  of  Im- 
migration, and  have  supervision  ot  the 
state-prison,  and  such  other  duties  as 
might  be  prescribed  by  law.  An  amend- 
ment ot  1871  to  the  constitution  ot  186S 
consolidated  tbe  office  ot  surveyor  general 
and  that  of  commlBsioner  of  Immigration 
under  the  name  of  commissioner  of  lands 
and  immigration.  The  duties  of  the  for- 
mer office,  as  prescribed  by  that  constitu- 
tion, were  the  supervision  of  all  matters 
pertaining  to  the  public  lands,  and  of  the 
other  office  to  organize  a  bureau  of  Immi- 
gration for  the  purpose  ot  furnishing  In- 
formation, and  for  the  encouragement  of 
Immigration.  The  office  of  commissioner 
of  immigration  was,  under  the  original  in- 
strument as  It  stood  prior  to  the  amend- 
ment, to  expire  at  the  end  of  16  years  from 
the  ratification  of  the  Instrument,  with 
power,  however.  In  the  legislature  to  con- 
tinue it  by  law. 

It  is  clear  that  tbe  person  holding  the 
office  of  commissioner  ot  lands  and  Immi- 
gration was  to  assume,  under  the  new 
constitution,  an  office  whose  duties  in- 
cluded ail  those  which  had  devolved  upon 
him  as  such  commissioner,  and  also  other 
dutlra  ot  another  character.  The  provis- 
ion of  section  8  ot  the  schedule  embodied 
In  the  language  **  and  his  duties  as  such 
shall  be  prescribed  by  the  first  legislature 
assembled  under  this  constitution"  Is  not 


a  limitation  npon  the  fnnetloiM  which  he 
was  to  assume,  but  it  was  a  direction  to  the 
legislature  to  du  at  its  first  session  what- 
ever was  necessary  to  be  done  by  It  oxider 
the  twenty-sixth  section  of  theexecutive  ar- 
ticle, whose  provisions  are  given  above. 
His  duties,  not  with  reference  to  aicrlcnt- 
tnre,  but  as  coramissloner  ot  agrlcultnrew 
or  as  to  any  and  all  matters  wttbln  the 
provisions  of  the  twenty-sixth  section  Just 
mentioned,  tn  so  far  as  legislation  might 
be  necessary,  wereto  be  prescribed  at  that 
session.  The  fmly  purpose  these  partlcu- 
larwordsot  the  eighth  section  ot  theached- 
nle  subserve  Is,  la  view  ot  what  iaaaid  in 
the  section  of  the  executive  article,  a  direc- 
tion to  the  legislature  as  to  the  time  of  its 
action,  or  for  prompt  action.  Everything 
else  Is  Implied  by  provlslonB  of  theexecn- 
tlve  section  as  to  duties  that  may  be 
"prescribed  by  law. " 

To  say  that  it  was  Intended  by  the  con- 
stitution that  tbe  person  holding  theofflce 
of  cummlssioner  of  lands  and  immigration 
should  continue  to  hold  such  office  in- 
volves the  conclusion  of  a  purpose  that  he 
should  hold  two  distinct  offices,  of  which 
one  included  all  the  duties  of  the  other. 
When  a  person  assumes  an  office,  the  otfice 
s  necessarily  an  existing  thing.  It  dues 
not  simply  say  that  he  shall  periorm  the 
duties  or  certain  duties  of  the  office,  but  he 
Is  to  assume  the  office,  and  thla  means  he 
is  to  take  the  office  and  become  that  officer 
with  all  Its  duties,  whatever  th^  mljrht 
be,  and  not  that  be  Is  to  perform  Ita  du- 
ties under  the  name  or  authority  of  an- 
other or  former  office.  Again,  it  will  be 
observed  that  the  duties  to  be  prescribed 
at  such  fh^t  session  of  the  legislature  are 
not  those  as  commissioner  of  lands  and 
Immigration,  but  as  commissioner  of  ajgrt- 
cultnre. 

Not  only  is  It  thus  clear  that  the  person 
holding  the  office  ot  commissioner  ot 
lands  and  immigration  at  the  ratification 
ot  the  presentconstltutlonwas  not  to  con- 
tinue in  the  exercise  of  tbe  duties  of  each 
office,  but  was  to  assume  a  new  office  up- 
on which  were  devolved  thesameand  addi- 
tional duties,  butitls  also  clear  from  other 
parts  of  the  constitution  that  the  offlce  of 
commissioner  of  lands  and  Immigration, 
as  a  distinct  administrative  office,  waa  to 
Hxplre  with  the  old  instrument.  The 
twentieth  section  ot  the  executive  article 
mentioned  at  the  outset  of  this  opinion 
takes  the  place  of  the  seventemth  section 
ofthefifthorexecutlve  article,  and  the  first 
section  of  the  seventh  or  administrative 
article  of  the  fonner  constitution.  The 
offices  named  by  the  latter  section  ^ere. 
giving  effect  to  the  const»1idation  referred 
to  above,  as  made  by  the  amendment  uf 
1871,  those  mentioned  in  the  twentieth  sec- 
tion of  the  executive  article  of  thenewcon- 
stltutlon, — an  adjutant  general,  and  tbe 
commlsKloner  of  lands  and  immigration. 
There  Is  not  to  be  found  anywhere  In  the 
new  constitution,  exceptin  the  eighth  sec- 
tion of  the  schedule,  any  mention  of  tbe  of- 
ficeof  commlBBionerot  lands  and  Immigra- 
tion. Its  omission  from  the  twentieth  sec- 
tion and  elsewhere,  taken  in  connectloa 
with  the  provision  thatthe  person  orcupy- 
Inglt  should  on  the  ratification  of  the  con- 
stitution assume  a  new  office,  such  new  of- 


Digiiized  by 


Google 


Fla.) 


STATE  «.  BLOXHAU. 


875 


fioeilndndlng  the  same  and  otberdaties,  la 
Invon^fltent with  theldeaof  evena  tempo- 
rary contlnaaiice  of  the  old  office  utter  tbe 
new  loBtrument  ahoald  become  operative. 
The  omiBslon  of  tbe  adjutant  g«keral  (rem 
tbe  twentletii  section  mentioned  above  te 
not  cbaracteriied  by  a  similar  omission 
from  other  parts  of  the  new  Instrument. 
The  Btxteentb  section  of  the  executive  ar- 
tide  provides  for  the  appointment  by  the 

fovenior  of  all  conlmlssioned  mlllaaof- 
cers.  Inclndlng  an  adjutant  general  for 
tbe  state,  wboae "duties  and  compensa- 
tlun"  were  to  be  prescribed  by  law,  with 
a  pmvlso,  however, '*tbat  this  constitu- 
tion shall  work  no  vacancy  in  the  office  of 
adjutant  general  as  nowconstltutedinntll 
tbeexplratlonof  thepresentterm."  II this 
proviso  was  Intended  to  preserve  tbe  office 
ct  adjutant  general  as  formerly  constitnt- 
«d,  until  the  expiration  of  the  term  exist- 
ing at  the  ratification  of  the  new  Instm- 
ment.  then  the  idea  of  Its  framers  most 
taave  been  that.  In  the  absence  of  snch  pro- 
viso, the  office  of  adjutant  general  as  It 
was  then  conslitnted  would  have  become 
«xtlnct  upon  tbe  Ist  day  of  January,  1887, 
and  It  would  after  that  have  been  the 
doty  of  the  governor  to  appoint  an  adju- 
tant general  for  tbe  state  under  the  new 
conatitation.  But  for  this  proviso  the 
eectloii  to  which  It  Is  annexed  would,  con- 
sidering tbe  omission  of  the  office  of  adju- 
tant general  from  the  twentieth  section  of 
the  executive  article,  have  placed  that  of- 
flcer  among  thoseexcepted  from  thegener- 
al  pmvlsfon  of  the  third  section  of  tbe 
flchedule,  because  It  Is  plain  that  but  for 
this  i)roviHO  the  meaning  of  the  constitu- 
tion would  be  that  tbe  office  of  adjutant 
ceneral  as  It  was  constituted  should  not 
continue  to  exlat  even  temporarflT* 

It  hi  the  ordinary  purpose  of  a  schedule 
to  make  tonporary  provision  for  govern- 
ment until  tbe  new  organic  lawcan  beput 
In  lull  operation,  and  this  was  tbe  pur- 
pose of  the  third  artdde  of  the  schedule 
before  ns;  yet  It  Is  plain  from  the  last  five 
words  of  It  that  It  was  not  its  purpose 
that  all  ponons  holding  office  at  the  ratlfl- 
cadon  of  the  new  instrnment  should  con- 
tinue In  the  exercise  of  the  duties  thereof, 
according  to  their  respective  commlaslona 
or  appolntmedta,  and  until  their  succes- 
sors  should  be  appointed.  The  words 
**  unless  by  this  conBtltntlon  otherwise 
provided  "  would  not  have  been  added  bad 
It  not  been  a  tact  that  there  wore  excep- 
tions to  the  general  role  established  by 
the  section,  and  it  Is  plain  that  these  ex- 
ceptions  were  to  be  found  In  the  constitu- 
tion, and  Itseema  plain  that  the  eommls- 
sloner  of  lends  and  Immigration  was  such 
an  exception. 

The  twenty-ninth  section  of  the  execn- 
tlve  article  provides  that  tbe  salary  of  the 
commissioner  of  agriculture  shall  be  $1,- 
600.  The  meaning  of  this  Is  that  the  per^ 
son  holding  the  office  of  commissioner  of 
agriculture  at  any  time  should  be  paid  at 
the  rate  of  $1,600  per  annum,  and  It  was 
as  applicable  to  the  person  who  assumed 
that  office  In  January,  1887,  on  the  consti- 
tution becoming  operative,  as  to  any  one 
subsequently  elected  to  it.  That  the  du- 
ties of  the  office  would  be  lees  before  the 
legMature  should  act,  or  bsTore  the  term 


of  the  then  adjutant  general  should  ex- 
pire, affected  neither  the  requirement  of 
the  constitatlon  that  the  office  should  be 
assumed  by  the  person  specified  In  section 
8  of  the  schedule,  nor  the  amount  of  his 
pay.  A,  provision  In  a  constitution  for 
the  pay  of  an  ofBco'  mast  be  Intended  for 
the  occupaat  of  the  office  ol  the  sams 
name,  and  which  tiie  constltntlon  ex- 
pressly provides  shall  be  assumed  or  oc- 
cupied at  a  period  which  cannot  be  post- 
poned beyond  the  time  the  Instrument 
first  became  operative. 

Two  reasons  are  urged  why  the  eighth 
section  of  the  schedule  ma,vnot  mean  that 
the  rommlBBiouOT  of  lands  and  immigra- 
tion shoald  assnme  the  office  of  eommls- 
stuner  of  agricnltare.  The  first  Is  that  su- 
pervision of  the  state-prison  Is  given  to 
him  by  the  twenty-sixth  section  of  the  ex- 
ecutive article,  while  this  function  really 
remains  In  the  adjutant  general  by  virtue 
of  the  provision  of  the  sixteenth  section  of 
tbe  same  article;  that  this  constltntlon 
shall  work  no  vacancy  In  the  office  of  ad- 
jutant general  as  now  constltnted  nntll 
tbe  expiration  of  the  present  term.  The 
second  reason  Is  that  until  the  legislature 
conld  or  might  act  the  commissionOTof 
agriculture  could  have  no  "duties  in  rela- 
tion to  agriculture.  *  Admitting  both  of 
these  assamptlons  to  be  correct,  there  Is 
lu  them  nothing  that  conflicts  with  the 
requirement  of  the  specified  section  of  the 
schedule  that  the  office  of  commissioner  of 
agriculture  should  be  assumed.  He  was 
to  take  the  office,  whatever  its  duties 
were.  It  the  effect  of  the  proviso  men- 
tioned was  to  retain  in  the  office  of  adju- 
tant general  until  the  expiration  of  the 
term  r^erred  to  the  duty  of  supervising 
the  state-prison,  and  consequently  pre- 
clude the  «cerelee  of  this  function  by  the 
commissioner  of  agriculture,  all  that  can 
he  said  of  this  Is  that  it  rendered  Inopera- 
tive the  provision  for  the  exercise  of  snch 
duties  by  the  commissioner  of  agriculture 
until  the  expiration  of  the  pending  term  of 
the  adjutant  general,  as  the  power  of  the 
senate  to  elect  a  permanent  president  was 
superseded  by  the  constitution  for  the 
pending  term  of  the  office  of  ifentenant 
governor,  whose  function  It  was  to  pre- 
side over  that  body. 

That  no  duties  "In  relation  to  agricult- 
ure" could  be  prescribed  by  law  for  the 
office  until  the  l^rlslature  should  meet 
must  be  assumed  to  have  been  rb  well 
known  to  tbe  framers  of  the  constitution 
and  the  people  who  ratified  it  as  anything 
else  was.  Yet  knowing  It,  the  former 
framed,  and  the  latter  ratified,  the  provis- 
ion that  the  commissioner  of  lands  and 
Immigration  should  assume  tbe  office  of 
commlsHloner  of  agriculture,  whose  only 
duties,  according  to  the  argument,  were 
the  "supervision  of  all  matters  pertaining 
to  the  public  lands,  and  keeping  the  bureau 
of  Immigration." 

When  the  constitution  says,  as  it  does 
in  the  seventeenth  section  of  the  executive 
article, that  thegnvemor  andthe  adminis- 
trative officers  of  the  executive  depart- 
ment shall  constitute  a  board  of  commis- 
sioners of  state  Institutions,  which  board 
shall  have  supervision  (Vf  all  matters  con- 
nected with  such  Instltnttoiu,  in  aocb 
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manner  M  may  be  prescribed  by  law,  It 
means,  and  also  raeant  upon  goinjc  iDto 
effect,  by  "administrative  officers  o(  the 
executive  department,"  the  officers  named 
In  the  twentieth  section  o(  the  same  arti- 
cle, spara.  Among  these  was  the  commis- 
sions of  affrlcultare,  whkb  officer  the  for- 
mer commissioner  of  lands  and  immlfrra- 
tlon  was  to  become  by  assuming:  that 
"office,"  whatever  Its  duties  might  be; 
and  the  commissioner  of  agrlcalture  was 
one  of  the  officers  meant  by  the  tentb  sec- 
tion of  the  sixteenth  article  when  It  said 
the  "administrative  officers  of  theexecu- 
tiTB  department  shall  keep  their  offices 
at  the  seat  of  goTemment. " 

It  Is  true  that  the  legislature  of  1887  ap- 
propriated fur  that  year,  and  for  the  year 
188&  enough  moneys  for  salaries  for  the 
"admlnlHtratlve  department"  to  permit 
the  payment  to  relator  of  a  salary  of 
$3,000  per  annum,  if  he  is  entitled  to  It. 
Bat  not  only  is  It  not  true  that  the  act 
making  the  appropriation  does  not  recog- 
nise or  speak  of  the  officer  as  commlsalon- 
or  of  lands  and  Immigration,  but  on  the 
other  hand  It  Is  true  that  another  stat- 
ute, the  railroad  commission  act,  passed 
at  the  same  session,  does  mention  and 
recognlxe  the  "commissioner  of  agricult- 
ure" as  an  officer  oT  the  state  by  making 
him  one  of  the  board  of  revisers  under 
that  act.  We  fall  to  find  in  the  legislation 
of  that  year  any  recognition  of  the  com- 
missioner of  lands  and  immigration  as  an 
existing  office.  Considering  tbe  appropri- 
ation act  and  the  railroad  oommlsslon 
ritntute  together,  the  only  conclusion  to  be 
drawn  is  that  tbe  legislature  regarded  the 
commissioner  of  agriculture  as  the  exist- 
ing officer,  and  that  It  was  to  him  the 
$3,000  should  be  paid.  11  from  so  general  an 
appropriation  it  can  be  salt)  a  legiHlative 
construction  of  his  being  entitled  to  tbls 
amount  can  be  inferred.  Such  a  construc- 
tion by  the  legislature  Is  In  direct  antag- 
onism to  the  express  language  of  the  con- 
stitution, that  the  salary  of  the  commis- 
sioner of  agriculture  shall  be  $1,500. 

Tbejadgment-of  the  court  will  be  that 
tbe  respondent  go  without  day,  and  re- 
cover his  costs,  to  be  taxed  by  the  clerk. 
Tucker  v.  Justices,  1  Jones,  (N.G.)461: 
High,  Extr.  Rem.  §  530;  State  r.  Gonnty 
Com'rs,  33  Fla.  »64,  370. 

WxLKSB,  J.,  dissenting. 

Hon.  David  S.  Walkrk,  Judge  of  the  sec- 
ond judicial  circuit,  sat  in  the  place  of 
MiTCHELi^  J.t  disqualified. 


Andreu  et  al.  v.  Watkinh. 
(Supreme  Court  of  Florida.   Aug.  4,  1890.) 
Dbsckiftiok  iir  Deed  — Monoments  aitd  Distak- 

OBB— RBrSRSNOS  TO  Othek  Dskdb  AND  HaTS. 

L  When  there  is  no  ambiguity  In  the  descrip- 
tion of  land  in  a  deed  of  cODVoyuioe,  parol  tesu- 
mony  is  inadmiasible  to  vary  or  qualify  the  de- 
acriptioD. 

2.  When  a  deed  conveys  to  "W.  "a  atrip  of 
land,  being  the  east  end  or  portion  of  a  certain  lot 
deeded"to  the  grantor  "by  Abbott,  by  deed"  of  a 
specifled  date,  and  rei-ordcd  in  a  dcsitniatcd  book, 
stating  the  page,  "the  west  half  having  bef>n  sold 
to  D.  B. ;  the  piece  now  intended  to  be  conveyed 
hjr  this  deed  meaaorea  at  fcdlows:  BaglnBing  at 


the  sDQtb-east  earner  of  said  lot,  which  la  now 
the  dividing  line  between  this  lot  and  tbe  lot  (tf " 
the  grantee,  "thence  northerly  forty -seven  feet  to 
the  north-east  comer  of  said  lot, "  thence  west, 
and  thence  sontii,  and  thence  "eastwardly  along 
Mnlberry  street  to  the  place  of  beglnaing,  **  givine 
the  leogth  of  the  lines,  the  meunng  of  the  deed 
to  W.  is  that  the  tme  east  line  of  tbe  **lot"  con- 
veyed to  hergraator  is  the  east  llneof  the  "stnp* 
intended  to  be  conveyed  to  W.,  and  parol  evi- 
dence is  iuftdmlasible  to  slu>w  that  a  teaoo  (oot 
mentioned  in  the  deed)  .weat  of  snch  line,  which 
fence  had  under  a  mistake  been  reoognlzed  by  the 
grantor  and  W.  as  the  tme  line  for  a  period  lesa 
than  that  required  by  the  statate  to  Imr  a  reoor- 
ery  by  the  grantor  ol  her  land  lying  east  of  the 
feno&  was  intended  by  the  deed  sa  the  eaotern 
boandajnr  of  the  strip  conveyed. 

8.  whereadeed  states  uMt,  theland  conveyed 
Is  bounded  on  the  west  by  a  specified  street^  so* 
cording  to  a  map  referred  to,  the  meaning  oi  the 
deed  u  that  wherever  the  eastern  line  oif  the 
street  as  It  was  laid  ont,  or  aotoally  snrveyed,  is. 
there  atoo  Is  the  western  boondary  of  mm  lion 
ooDveyed. 

4.  In  description  of  lands,  monnmenta  control 
distances  where  there  Is  an  Inoooslstency  between 
the  two  as  given  in  a  deed  of  oonveyance. 

6.  What  the  boundaries  of  land  as  actually 
given  by  a  deed  are,  is  a  matter  of  law  to  be  as- 
certained from  the  meaning  of  the  deed;  where 
they  are,  is  a  question  of  fact,  and  to  show  this, 
or  apply  tbe  description  to  its  subjeot-mstto', 
parol  testimony  is  admissible. 

0.  A  deed  which  falls  to  describe  a  part  of 
the  land  intended  to  be  conveyed  does  not  convey 
theland  thus  omitted,  and  no  recovery  of  the  part 
so  omitted  from  the  oesorlptiaa  can  be  had  undcflr 
the  deed. 

7.  Where  one  deed  refers  to  another  or  to  a  map 
oe  plan  of  a  survey  for  a  descrlptioii,  ttie  deed,  map, 
or  plan  rafeExed  to  becomes  as  mudi  a  part  of  toe 
insu-umeut  making  the  referenoe  as  U  aotoally 
copied  into  li, 

{SyUabiu  by  Ote  Court.) 

Appeal  from  drcnlt  court,  St.  Johns 
county ;  Jahh  M.  Baur,  Judge. 

Appellee  recovered  Judgment  In  an  ac- 
tion of  ejectment  brought  against  appd- 
lants  (husband  and  wife)  for  a  piece  of 
land  In  the  city  of  St.  Augustine,  and  de- 
Bcrltted  In  the  declaration  as  follows:  "A 
strip  of  laao  being  the  east  end  or  portion 
of  a  certain  lot  conveyed  by  Llxsle  Andna 
and  Michael  Andrea,  ber  husband,  to  Mil- 
dred Watklns.  by  deed  dated  April  5. 1884, 
recorded  In  Book  CXI!,  on  page  435,  etc.,  of 
the  public  records  of  St.  Johns  county, 
commencing  at  the  sonth  west  comer  of 
the  said  lot  on  tbe  north  side  of  Mulberry 
street,  being  30  feet  west  of  the  place  where 
tbe  old  line  of  fence  stood,  which,  up  to 
the  time  of  the  said  cuoTeyance,  marked 
the  dividing  Hue  between  the  land  at  said 
Mildred  Watklus  and  said  Liule  Andreu ; 
thence  northerly47  feet;  thenceeast  6  feet; 
thence  southerly  paralld  to  the  first  line 
47  feet  to  Mulberry  street;  thence  west 
along  Mulberry  street  to  the  place  of  be- 
ginning: and  containing  235  square  feet. 
The  plea  was  the  general  Imue. " 

To  maintain  ber  action  the  plaintiff  in- 
troduced In  evidence  the  following  inatm- 
ments : 

A  deed  from  Lucy  B.  Abbott,  dated  May 
17.  1S83,  conveying  to  plaintiff  all  that 
certain  lot  of  land  In  the  city  of  St.  Au- 
gustine described  an  follows:  BuKinnIng 
at  the  InterHectlon  of  Mnlberry  and  Water 
streets,  from  tbe  pc^nt  northerly  along 
said  Water  street  168  feet;  thence  sooth 
47  leet  to  Mnlbnry  street;  tbenc*  east- 
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irardly  alonfc  north  Bide  of  Mulberry 
street  158  feet  to  befcinnlng  comer;  and  la 
boanded  on  north  side  by  land  of  said 
Lucy  B.  Abbott;  south  by  Mulberry 
■treet';  east  by  Water  street ;  and  west  by 
lot  of  Andren,  and  is  In  that  part  of  the 
city  of  St.  Auj^uBtine  known  as  the  "  North 
City,"  and  conveyed  to  said  Lucy  B.  Ab- 
bott by  I.  W.  Starke  on  the  28th  day  of 
August,  1872,  and  recorded  In  Book  I,  p. 
605;  "also  reference  to  map  on  file  In  conn- 
ty  clerk's  office  of  the  Mary  Ann  Darls 
tract,  to  whicM  reference  may  be  haa." 

A  deed  datert.  April  S.  1884,  from  Mrs.  An- 
drea and  her  husband,  conreylnK  to  the 
plaintiff  "  a  strip  of  land  bedng  the  east 
end  or  portion  of  a  certain  lot  deeded  to 
party  of  first  part  by  Lucy  B.  Abbott,  by 
deed  dated  June  2S,  A.  D.  1883,  recorded  In 
BcK)k  AAA,  p.  123,  the  went  half  having 
been  sold  to  Dora  Benet.  The  piece  now  In- 
tended to  be  conveyed  by  this  deed  meas* 
ures  as  follows:  Beginning  at  the  south- 
east comer  of  said  lot  which  Is  now  the 
dividing  line  between  this  lot  and  the  lot 
of  Mildred  Watklns;  thence  northerly  47 
feet  to  the  north>east  comer  of  said  lot; 
thence  weat  20  feet:  thence  south,  and 
parallel  with  the  east  side,  47  feet  to  Mul- 
berry street;  thmoe  eastwardly  along 
MulbexTT  street  9U  fMt  to  the  place  of  be- 
ginning; the  front  and  rear  being  30  feet 
each,  and  the  east  and  west  sides  47  feet 
deep. "  Then  lirtlows  a  diagram  thus : 


Bold. 

AaAm. 

UULBStBY  STSKXT. 

Mte  Watklns,  the  plaintiff,  testified: 
That  the  dividing  line  between  herself 
and  the  Andreas  was.  at  the  time  of  their 
conveyance  toher.marked  by  afence.  An* 
dreu's  lot  was  Inclosed  by  a  fence  on  the 
east.  That  this  fence  was  understood 
between  themasdlvldlng  their  lots.  That 
she  had  not  received  poHeesalon  of  the  20 
feet  conveyed  to  bur  by  the  Andreua. 
That  they  had  given  her  only  15  feet  and 
one  Inch.  That  the  fence  was  moved  after 
their  coDveyance  to  her.  That  Andrea 
said  he  bad  only  given  witness  this  qoan- 
tlty.  That  the  fence  Is  now  on  the  same 
line  where  Andrea  moved  It,  15  feet  and  1 
Inch  from  where  It  stood,  so  far  as  witness 
knows.  It  was  mored  several  months 
after  she  bought.  That  tfaey  agreed  to  let 
the  tffoen  remain  for  a  while,  as  she  bad 
a  crop  on  the  land.  She  could  not  swear 
that  any  one  measured  the  distance  be- 
tween where  the  fence  now  stands  and  the 
line  where  It  used  to  stand.  It  was  158  feet 
from  the  line  of  Water  street  to  where  the 
line  of  Andreu'a  fence  stood.  That  An- 
dreu  was,  at  the  time  of  thedeed  from  Miss 
Abbott  to  witness,  In  possession  of  his  lot, 
and  his  fence  was  there,  the  fence  that  was 
understood  to  make  the  east  line  of  this 
lot. 

On  cross-<>xaraInatlon  she  testified  that 
she  bad  put  up  a  fence  on  the  east  side  of 


her  lot  on  the  line  of  Water  street,  bat  had 
never  fenced  It  on  Mulberry  street. 
James  L.  Colee,  a  witness  in  behalf  oC 

elalntlff,  testified  that  some  six  weeks  ago 
e  measured  the  Watklns  lot,  and  the  ad- 
jacent lots  as  th^  stand,  and  made  a  plat 
"showing  the  lots  as  they  now  stand,  and 
as  they  stood  several  yeara  ago."  The 
red  lines  show  the  lots  as  they  stood  at 
the  time  Miss  Watklns  and  Mr.  Benet 
bought.  The  black  lines  as  they  now  are, 
are  shown  by  the  fences.  The  present 
fence  stands  15  leet  and  6  Inches  from 
where  the  old  tOice  stood.  The  present 
fence  is  now  178  feet  And  6  Inches  from  Wa- 
ter street.  In  making  my  survey  1  ttegan 
ac  the  south-east  comer  of  Miss  Watklus' 
lot.  The  plat  was  Introduced,  but  Is 
not  necessary  to  an  understanding  of  the 
case. 

On  cross-fflcaminatlon  he  said  that  be 
being  his  survey  at  the  south-west  comer 
of  Water  and  Mulberry  streets,  and  meas- 
nred  along  Mulberry  street  158  feet,  and 
drove  a  stake;  did  not  measure  from 
Orange  street;  that  he  accepted,  as  tbe 
east  line  of  Miss  Watklns'  lot,  her  fence 
built  on  tbe  line  of  Water  street;  that  be 
"went"  according  to  her  deed;  cannot 
say  when  she  bought;  that  be  did  not 
have  any  dtOa  as  to  where  tbe  fence  then 
stood ;  took  Mrs.  Boiet's  statement  and 
that  oT  Mrs.  Andrea  as  to  where  the  old 
fence  stood. 

Upon  redirect  examination  he  said  that 
Mrs.  Andren  conld  not  sbow  him  where 
tbe  old  fence  stood.  They  said  their  fence 
on  Orange  street  was  moved  backflve  feet, 
and  that  it  was  done  to  straUrhten  the 
street*  and  that  they  intended  to  have  the 
same  amount  of  land  they  bought  from 
Miss  Abbott.  Could  not  say  if  Andrea 
said  the  fence, was  moved  in  from  Orange 
street  before  or  after  the  sale  by  blm  to 
Miss  Watklns. 

The  testimony  in  behalf  of  tbe  defendant 
is  as  follows: 

A  deed  from  Miss  I#ncy  B.  Abbott,  dated 
June  28,  1882.  recorded  In  Book  AAA,  p. 
128,  of  St.  Johns  county  records,  and  con- 
veying to  Mrs.  Andren  "all  that  certain 

f>iece  or  parcel  of  land  In  the  North  city  ly- 
ng  and  being  In  the  city  of  St.  Augustine, 
*  *  *  described  as  follows:  Bounded 
on  the  north  by  lands  of  the  party  of  the 
first  part. on  the  south  by  Mulberry  street, 
on  the  west  by  Orange  sti'eet,  and  on  the 
east  by  lands  of  the  party  of  the  first  part; 
and  measuring  on  the  north  and  south 
sides  IGO  feet,  and  on  the  east  and  west 
ends  47  feet,  as  by  reference  to  the  map  of 
the  North  city  of  tbe  Mary  Ann  Davis 
tract  filed  In  the  office  of  the  clerk  of  the 
circuit  court  of  St.  Johns  county,  Fla., 
May  14, 1877.  and  Is  part  of  the  same  land 
that  was  conveyed  to  party  of  first  part 
by  John  W.  Starke,  by  deed  dated  August 
28,  1872,  recorded  In  Book  T.  p.  505. "  Tbe 
map  mentioneil  In  this  deed  was  also  In- 
troduced in  evidence. 

Miss  Lucy  B.  Abbott  testified  that  she 
was  grantor  in  the  deeds  to  Miss  Watklns 
and  Mrs.  Andreu ;  that  she  bad  owned  the 
property  since  187S;  VanNess  and  wltneaa 
owned  the  whole  Mary  Ann  Davis  tract; 
that  upon  a  survey  made  of  that  part  of 
the  tract  covered  by  tbe  proi 

Digitized  by 


878 


SOUTHERN  B£POBTEB,yoL.  7. 


(Fla. 


truvenya  few  years  since  she  was  present, 
and  the  old  stake  set  on  the  line  of  Water 
street  was  found;  that  MIra  Watkins* 
fence  on  the  east  end  uf  her  lot  Is  on  the 
line  of  Water  street  as  platted,  and  as 
found  by  said  survey ;  that  the  distance 
by  the  original  survey  of  the  tract  from 
water  street  to  Oraafce  street  Is  800  feet ; 
that  at  the  time  Andren  built  his  fence 
witness  could  not  set  a  surveyor  to  locate 
the  lines  of  bis  lot,  and  he  built  bis  fence 
five  feet  Into  Orange  street. 

William  Mickler  deposed  that  be  knt;w 
the  location  of  the  streets  in  North  city, 
and  the  location  of  the  land  In  Uttgatlon ; 
that  he  had  lately  made  a  survey  and 
meMurements  of  the  blocks  lylnfc  between 
Water  and  Orange  streets,  and  lonnd  the 
distance  between  thetie  streets,  measured 
along  Mulberry  street,  to  be  80<!  feet;  that 
Orange  and  Water  streets  are  each  30  feet 
wide  at  Mulberry  street,  and  Mrs.  Wat- 
kins*  fence  on  Water  street  is  on  a  line 
with  the  other  fences  on  that  street;  that 
be  did  not  measnre  the  lots,  hot  only  the 
blocks ;  that  the  fence  of  the  Benet  lot  on 
Orange  street  Is  on  a  line  with  the  other 
IMces  on  that  side  of  the  street.  If  the 
Irace  on  west  end  ofBenet's  lot  was  moved 
five  feet  to  the  west,  It  would  reduce  the 
width  of  Orange  street  to  25  feet. 

The  other  factsare  stated  in  tfaeoplnlon. 

Bmie  A  Dewbarat,  for  appellants.  Flem- 
togA  Daatel,  for  appellee. 

Banet,  C.  J.,  (after  stating  the  facta  as 
above.)  It  Is  certain  that  the  land  In- 
tendetl  to  be  conveyed  by  Miss  Abbott  to 
Mn>.  Andren  by  the  deed  or.rune  28, 1882, 
was  bounded  on  the  west  by  Orange  street; 
or.  In  other  words,  that  the  eastern  line 
of  Orange  street,  as  that  street  was  aeta- 
ally  loca1«d  by  the  sorvegr  which  the  map 
of  the  North  dty  of  St.  Angustlne,  filed  In 
the  ofiice  of  the  clerk  of  the  circuit  court 
of  St.  Johns  county  on  the  14th  day  of 
May,  1S77,  was  intended  to  represent,  was 
made  the  western  boundary,  and  the  land 
conveyed  was  that  extending  east  from 
Orange  street  150  feet,  and  north  from 
llnlberry  street  47  feet,  the  land  north  and 
east  being  at  the  time  of  the  conveyance 
the  property  of  the  grantor.  The  mean- 
ing and  effect  of  tills  deed  was  that  where- 
ever  the  eastern  line  of  Orange  street,  as 
It  was  laid  out,  was,  there  also  was  the 
western  boundary  ol  the  land  convwed ; 
and  wherever  the  northern  line  ol  Mnl* 
berry  street  was,  there  was  the  sonthem 
boundary  of  the  grant;  and  thattne  east- 
ern boundary  line  was  160  feet  east  of  the 
former  street,  and  the  northern  line  47  feet 
north  of  the  latter  street.  These  are  the 
boundaries  which,  as  a  matter  of  law,  are 
given  by  the  deed.  Abbott  v.  Abbott,  51 
Me.  575.  581.  To  apply  this  description,  or 
identify  the  line  described,  or,  In  otber 
words,  locate  the  boundaries.  It  Is  neces- 
sary to  find  the  described  lines  of  the  two 
streets,  as  they  were  actually  laid  out, 
and  measure  the  distances  given  in  the 
deed.  Where  the  boundaries  of  land  de- 
scribed In  any  deed  really  are,  is  always  a 
question  of  fact;  and  parol  testimony  Is 
admissible  to  show  where  they  are,  or  ap- 

51y  the  deacrlptlon  to  Its  subject-matter, 
.bbott     Abbott,  anpra;  Beamer  t.  Nea- 


mlth.  84  Cal.  624;  Tumbull  v.  Schroeder, 
2»  Minn.  49, 11  N.  W.  Rep.  147. 

The  deed  from  Miss  Abbott  to  Miss  Wat- 
kins,  the  plaintiff,  was  executed  ^out  11 
months  after  the  above  conveyance,  aiid 
makes  the  Intersection  of  Mulberry  and 
Water  streets  on  the  north  side  of  the 
former  street  the  south-east  and  InlUal 
point  of  the  description  of  thegronnd,and 
the  former  street  the  southern  boundary, 
the  latter  street  for  the  distance  ol  47  feet 
the  eastern  boundary,  and  a  line  parallel 
with  and  47  feet  north  of  Mulberry  street 
the  northern  boundary,  and  one  parallel 
with  Water  street  the  western  boundary. 
It  is  true  that  It  gives  the  distance  alung 
Mulberry  street,  and  the  length  of  the 
northern  parallel  line,  as  IKl  feec;  but  It 
also  says  that  the  land  granted  Is  bounded 
on  the  west  by  the  "lot  of  Andreu." 
(Flagg  V.  Thurston.  18«Plck.  146.)  and  it 
makes  reference  to  the  eamemap  to  whlcb 
the  deed  to  Andren  refers. 

The  proof  is  that  only  one  map  anBwe^ 
lug  the  designation  of  the  two  deeds  Is  un 
flie  in  the  clerk's  office  In  St.  John's  coun- 
ty ;  and  it  should  be  remarked  of  the  map 
that  the  block  of  land  out  of  whlcb  the 
above  conveyances  were  made  Isnutsob- 
dlvlded  Into  lots,  but  Is,  according  to  the 
map,  one  solid  piece,  measuring  800  feet 
east  and  west,  by  340  feet  uorthand  south, 
and  bounded  east,  south,  and  west  by  the 
streets  mentioned  above,  and  north  by  Lo- 
cust Btri  et. 

These  are  the  con  veytmces  from  the  com- 
mon grantor,  existing  at  the  time  of  exe- 
cution of  the  deed  of  April  5, 1884,  from 
Mrs.  Andreu  and  herhusband  to  Miss  Wat- 
kins,  upon  which  deed  the  latter  relies  fur 
a  recovery  of  the  land  sued  for.  The 
question,  of  which  a  correct  answer,  when 
made,  will  afford  a  solution  of  this  cod- 
troversy,  is,  what  land  does  this  deed 
convey?  By  Its  terms  It  conveys  "a  strip 
of  land  being  the  east  end  or  portion  of  a 
certain  lot  deeded  to  party  of  the  first 
part  by  Lucy  B.  Abbott,  by  deed  dated 
June  28,  A.  D.  1882."  (stating,  as  supra, 
the  book  and  page  In  and  upon  which  it  is 
recorded,  and  showing  It  to  be  tiie  deed  to 
Mrs.  Andrea,)  "the  west  half  having  been 
sold  to  Dora  Benet.  The  piece  now  In- 
tended to  be  conveyed  by  this  deed  meas- 
ures as  follows:  Beginning  at  the  south- 
east comer  of  said  lot,  which  Is  now  the 
dividing  line  between  thlalot  and  the  lot 
of  Mildred  Watklns;  thraca  northeriy47 
feet  to  the  north-east  comer  of  said  lot; 
thence  west  20  feet;  thence  south  and  par- 
allel with  the  east  side  47  feet  to  Mulberry 
street;  thence  eaatwardly  along  Mulberry 
street  :!0  feet  to  the  place  of  beginning. " 

There  la  no  ambiguity  in  this  descrip- 
tion. Its  purpose  Is  to  convey  the  east 
end  of  the  lot  conveyed  by  Miss  Abbott  to 
Mrs.  Andrea,  and  It  makes  the  soDtb-^est 
and  north-east  comers  of  the  land  so  coo* 
veyed  the  north  and  south-east  comers  of 
the  piece  Intended  to  be  conveyed  by  this 
deed  to  Mies  Watklns.  Theeastem  bound- 
ary of  the  lot  conveyed  to  Mrs.  Andreu  is 
made  the  eastern  boundary  of  the  piece  In- 
tended to  be  conveyed  by  her  and  her  hus- 
band to  Miss  Watklns,  and  no  other  piece 
n(  land  than  one  whose  eastern  boundary 
la  located  150  teet  east  ol  the  eastern  Une 
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of  Orange  Btreet  will  answer  the  callB  of 
this  deed.  No  other  eastern  boundary 
will  effectnate  a  conveyance  of  the  eastern 
end  of  the  lot.  This  deed,  In  siring  the 
measurement  as  "banning  at  the  south- 
east comer"  of  the  lot  conveyed  to  Mrs. 
Andreu,  and  statluK  that  such  comer  "  ia 
now  the  dirldlnic  Ime  between"  such  lot 
and  the  lot  of  Miss  Watklns,  and  follow- 
ing with  the  words  "th^ce  northerly  47 
feet  to  the  north-east  corner  of  said  lot," 
means  that  the  south-east  corner  on  Mul- 
berry street,  150  feet  east  of  Orange  street, 
was  the  rommenceuient  of  the  dividing 
line  between  the  Andreu  and  the  ^Vatklns 
lot,  and  that  the  line  ran  northerly  to  the 
north-east  corner  was  the  dividing  line, 
and  that  this  line  should  be  the  eastern 
boundary  of  the  piece  of  land  tonveyed. 
The  Intention  of  the  parties,  aa  shown 
by  this  deed,  was  that  It  should  convey 
the  east-end  piece  of  the  lot,  the  same  to 
measure  47  feet  north  and  soutb,  by  20  feet 
east  and  west,  and  be  bounded  on  the 
Bouth  by  Molberry  street,  and  having  Its 
south-east  corner  100  feet  east  of  Orange 
street;  and  to  tocatetlie  boundaries  of  the 
land  It  Is  necessary  to  find  the  eastern 
boundary  of  Orange  street  as  It  had  been 
located  by  the  survey  represented  by  said 
map,  end  from  these  locate  the  initial 
point  of  description  ISO  feet  east,  on  the 
north  Bide  ol  Mulberry  street,  and  trace 
the  boundaries  according  to  thedlrectioiiB 
and  distances  given  in  the  deed. 

There  can  be  no  doubt  from  the  testi- 
mony in  this  case  that  the  eastern  bound- 
ary of  Orange  street  was,  at  the  time  Miss 
Abbott  conveyed  to  Andreu,  and  when  An- 
drea built  the  fences,  at  least  tlve  feet  eafft 
ol  where  be  put  the  wdstern  fence;  and 
the  only  condnslon  that  ean  be  drawn, 
particularly  in  view  of  Miss  Abbott's  testi- 
mony, is  that  he  located  it  where  he  did 
through  a  mistake  as  to  where  theeastem 
line  of  the  street  was,  and  this  mistake 
naturally  resulted  In  and  accounts  for  his 
putting  the  eastern  fence  five  feet  west  ol 
where,  by  the  calls  of  his  deed.  It  should 
have  been.  Admitting  as  a  matter  of  fact 
that  both  ol  the  Andreas  and  Miss  Wat- 
kins,  when  the  deed  from  the  formerto  the 
latter  was  made,  understood  the  eastern 
fence  to  be  on  theeastem  line  of  the  lot  con- 
veyed to  Mrs.  Andreu  to  Miss  Abbott,  this 
ralsnnderstandnlg  cannot  change  the 
meaning  and  effect  ol  the  deed  to  Miss 
Watklns,  which  deed  shows  that  it  was 
the  intent  to  eonT«y  the  eastern  20  feet  off 
the  land  actually  conveyed  to  Urs.  An- 
drea by  the  deed  of  June  28, 1882.  Wheth- 
er ornot  the  western  fence  bod  been  moved 
in  before  the  conveyance  to  Miss  Watkins 
Is  not  so  certain.  According  to  this  deed, 
Mrs.  Andreu  owned  at  least  five  feet  east 
ol  her  fence,  and  the  record  ol  ber  deed 
waB  conatroctlTe  notice  to  Miss  Watklns, 
even  11  Miss  Watklns'  deed  from  the  com- 
mon grantor  did  not  put  her  on  notice  by 
Its  reference  to  Mrs,  Andren's  lot,  and  Mrs. 
Andrea  cuuld  have  recovered  against  Miss 
WatkioB,  even  assuming  the  tatter's  pos- 
session to  have  been  adver8e,as  the  period 
of  the  statutory  bar  had  not  run. 

There  can  be  no  doubt  but  that  Miss 
Watklns*  lance  1b  on  the  line  ol  Water 
Btreet  as  it  waa  laid  out  by  the  original 
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snrvey.  Mies  Abbott  testifies  to  the  find- 
ing of  the  old  stake  at  the  soath-east  cor- 
ner, and  the  evidence  is  otherwise  entirely 
satiHfactory  on  the  point.  It  is  true  that 
Mickler's  measurement  ol  the  distance 
from  Waterstreet  to  Orange  street,  as  the 
fences  now  stand,  was  SU2  feet,  and  Co- 
lee's  survey  makes  it  303  feet,  whereas  the 
above  plan  of  the  original  snrvey  states  it 
to  be  only  300  feet.  These  discreponeies 
can  be  ol  no  benefit  to  the  plaintiff,  nor 
any  harm  to  the  defendant,  in  their  contro- 
versy as  it  appears  now,  for  it  is  not  pre- 
tended that  Mrs.  Andreu  claims  further 
east  than  130  feet  from  the  tence,  or  east 
line  of  Orange  street;  or,  in  other  words, 
that  she  denies  Miss  Watklns'  right  to  the 
east  20  feet  of  the  150  feet  of  land  conveyed  to 
her  by  the  original  deed  from  Miss  Abbott. 
Assuming  that  the  east  line  of  Orange 
and  the  west  line  of  Water  street  were,  as 
actually  laid  out  on  the  ground  by  the 
surveyor,  more  than  800  feet  apart,  the 
mistake  as  to  their  distance  from  each 
other  would  not  affect  their  actual  loca- 
tion as  boundaries.  Tnrabull  v.Scbhroed- 
er,  29  Mlun.49,  11  N.  W.  Kep.  147.  Tl.e  de- 
scription ol  thestreetinthedeed  from  Miss 
Abbott  to  Mrs.  Andreu  would  nevertheless 
mean  its  east  line  as  it  was  actually  run 
out.  Whether  or  not,  in  the  absence  of 
any  other  proof  than  that  as  to  finding 
the  old  stake  on  Water  street,  the  eastern 
line  of  Orange  street  would  not  be  ansamed 
to  be  800  feet  west  of  that  stake.  Is  Imma- 
terial to  this  case. 

The  contention  of  Miss  Watklns  that  the 
tence,  which  was  5  feet  west  of  the  true 
tine,  or  only  145  feet  east  of  Orange  street, 
is  the  eastern  boundary  of  the  land  con- 
veyed, is  not  supported  by  the  deed.  It  is 
not  mentioned  In  the  deed  as  the  eastern 
boundary.  If  It  had  been  made  the  east- 
em  boundary  by  proper  words,  then  of 
course  the  5  feet  eaat  ol  it  would  not  have 
passed  by  the  deed ;  but  as  it  was  not,  the 
fact  that  either  or  both  of  the  parties  to 
the  deed  may  have  understood  It  to  be 
will  not  Include  it  In  the  grant.  A  deed 
which  tails  to  describe  any  partof  the  land 
Intended  to  be  conveyed  does  not  convey 
the  part  omitted  from  the  description. 

The  parol  evidence  as  to  where  the  fence 
stood  was  Inadmissible  to  prove  that  any 
other  than  the  east  true  line  olthe  lot  con- 
veyed to  Mrs.  Andreu  was  tbe  east  line  to 
the  piece  conveyed  by  her  and  ber  husband 
to  MlSB  Watklns;  and  no  other  land 
passed  by  the  latter  deed  than  a  piece 
having  the  same  eastem  boundary,  and 
extending  west  20  feet,  and  otherwise  an- 
swering thecallsot  tbe  deed,  and  hence  the 
land  sued  tor  is  not  Included  in  that  deed, 
and  cannot  be  recovered  underit.  Cornell 
V.  Jackson,  9  Mete.  150;  Northrop  v.  Sum- 
ney,  27  Barb.  196;  Ty mason  v.  Bates,  14 
Wend.  671 ;  Crosby  v.  Parker,  4  Mass.  110 ; 
Armstrong  v.  DuBois.W  N.  r.  95;  Cornell 
V.  Todd.  3  Denio,  ISO;  Clark  v.  Baird,  9  N. 
Y.  188.  199  et  seq. ;  Drew  v.  Swilt,  46  N.  Y. 
204;  Linscott  v.  Feraald.  5  Greenl.  496; 
Bell  V.  Morse,  6  N.  H.  205;  Van  Wyck  v. 
Wright.  18  Wend.  157;  Clark  v.  Wethey,  19 
Wend.  820;  Sedg.  ft  W.  Tr.  Title  Land,  g 
798a. 

TherelBlnthe  anthoritlee  presented  in 
behalf  of  tbe  appdlee  nothing  in  conflict 
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with  the  views  ^ven,  or  autfaorltfee  we 
have  cited.  The  cases  relied  Dpon  to  bob- 
tain  the  iDtroductlun  ot  parol  evidence  to 
Bbuw  that  the  fence  was  the  dlvldlog  line 
referred  to  by  the  deed  are  snch  as  present 
a  latent  amblKolty  in  the  deBCiiptlon,  aa 
In  Abbott  V.  Abbott,  supra,  and  Hed^re  v. 
Sims,  2»  Ind.  574,  ur  where  stakes  or  other 
moDunientH  were  held  to  controldUtancea, 
as  In  Tumbull  v.  Schroeder,  supra;  or 
where,  as  In  Reamer  r.  Nesmlth,  supra, 
Waterman  v.  Johnson,  13  Pick.  261.  and 
Oaremont  r.  Carlton,  3  N.  H.  86»,  parol 
testimony  was  admitted  to  explain  par- 
ticular expresBiona  which  did  not  ot  them- 
Belvee  convey  a  definite  meaning. 

Where  one  deed  relen*  to  another,  or  to 
a  map  or  plan  of  a  survey,  for  a  descrip- 
tion, the  deed,  map,  or  plan  referred  to 
becomes  as  much  a  part  of  the  instrument 
making  the  reference  as  If  actually  copied 
Into  It.  ChafBn  v.  Chafiln,  4  6rB7. 
Allen  V.  Bates,  6  Pick,  460;  Fobs  t.  Crisp, 
90  Pick.  ISl;  yan<*e  V.  Fore,  34  Cal.486  :  8 
Washb.  Real  Pmp.  C4tb  Ed.)  427,  428, 480; 
Gould,  Waters.  §  194. 

As  the  plaintiff  has  not  been  In  poRsee- 
sion  ot  the  land  sued  for  for  the  period 
and  under  the  circumstances  necessary  to 
create  in  her  a  statutory  title  bj  adverse 
possessloB,  Dorln  factln  possesston  otlt 
at  any  time  In  so  far  as  this  record  dla- 
doaea,  and  aB  such  land  Is  not  covered  by 
herdeied  from  Mrs.  Andreu,  and  parol  tes- 
timony is  not  admissible  for  the  purpose 
for  which  it  Is  attempted  to  be  used,  a 
new  triul  should  be  granted. 

It  1b  unnecessary  to  discuss  the  several 
aastgnments  of  error  further  than  they  are 
Involved  In  what  has  been  said  above. 
The  Jndffroent  Is  revemed,  and  the  case  re- 
manded tor  a  new  trial. 


Yates  t.  Statb. 
(Supreme  Cevat  qf  Florida.  July  SB,  ISBO.) 
Uxmon—VALKm  Ain>  Pkbiixditatioii— Dis<n»- 

TlOV  or  TbIJJ.  JuOOB— CtoNDUOT  OP  JmOBB. 

1.  In  a  trial  (or  murder  In  the  first  desree, 
proof  of  malice  and  premedltatloQ  need  not  be 
express  or  posttire,  but  may  be  deduced  from  all 
the  facts  attendinff  the  kiiUnff;  and  if  the  lury 
can  reasonably  and  satiBfactorily  Infer  from  all 
the  evidence  the  premeditation  or  intention  to 
kill,  and  all  the  other  infredleots  which  are 
neoessc^  to  oonstitute  murder  in  the  first  d^ree, 
it  is  snfmdent. 

S.  Upon  a  motion  for  oewtrlal,  on  theground 
that  one  of  the  Jurors  was  sleeping  during  the 
trial,  the  evidenoeas  to  the  factoein^confliutlng, 
the  appellate  court  will  not  interfere  with  the  dis- 
oretloc  of  the  trial  court  in  overruling  the  mo- 
tion. 

3.  On  motion  for  new  trial  two  witnesses 
stated  tliat  one  of  the  Iutots  had  stated  before  the 
trial  that  if  he  could  get  on  the  Jury  he  would 
break  the  accased's  neck,  but  the  evidence  being 
confiicting,  and  the  witnesses  who  testified  as  to 
the  alleged  statement  of  the  Juror  being  related 
to  the  aocnsed  by  marriage,  and  one  of  them  be- 
ing an  enemy  to  the  Juror,  t^e  trial  Judge  did  not 
transcend  his  discretion  Inoverruliag  the  motion. 

(Syllalms  by  the  Court.) 

Error  to  circuit  conrt,  Osceola  county; 
John  D.  BnooMis,  Judge. 
MenbuB  &  Bogers,  for  plaintiff  In  error. 


WUttam  a.  LtuDT,  Atty.  Gen.,  tor  the 
State. 

MiTCHBix,  J.  At  the  fall  term.  1889.  of 
Osceola  circuit  court,  the  plaintiff  in  error, 
James  Yates,  Jr.,  was  tried,  convleted, 
and  sentenced  to  death  tor  the  mnrder  of 
one  M.  H.  Mitchell,  and  the  case  comes 
here  npon  writ  of  error. 

There  Is  but  one  error  assigned :  "That 
the  court  erred  in  denying  the  motion  ot 
the  defendant  for  a  new  trial  on  the 
gronnds  set  forth  in  said  motion." 

The  grounds  ot  the  motion  tor  new-  trial 
are: 

"  (1)  Because  the  Jnry  found  eontraiy  to 
law,  and  against  the  law. 

"(2)  Because  the  Jury  found  contrary  to 
the  evidence,  and  against  the  evidence, 
and  aKainst  the  weight  ot  evidence. 

"  (8)  Because  the  Jury  found  agatnat  the 
law  and  the  evidence. 

"(4)  Because  the  Jury  found  opoD  the 
statement  of  state  attorney,  J.  D.  Beggs, 
as  to  what  the  testimony  was,  and  not 
from  their  own  recollection  aa  to  what 
the  wltneeses  swore,  to-wit:  While  W.  L. 
Palmer,  Esq.,  assistant  state  attorney, 
was  addressing  the  jury, one  of  the  Jurors, 
to-wIt,  Newton  Lackey,  asked  him  what 
the  testimony  was  as  to  whether  or  not 
Yates  wrote  a  better  at  the  store,  and  the 
said  W.  L.  Palmer  gave  blannderscanding, 
to*wlt,  that  there  waa  no  evidence  as  to 
his  having  written. 

"  (5)  Because  while  J. D.  BegRB,  Esq.,  state 
attorne3',  was  addressing  the  Jury  that 
two  of  the  Jurors  asked  him  what  tiieoTfc- 
dence  was  as  to  certain  points  of  the  case, 
and  that  the  said  district  attorney,  J.  D. 
Beggs.  proceeded  to  tell  them  what  It  was, 
to  which  conduct  defendant's  counsel  thai 
and  there  excepted. 

"(6)  Because  while  Jack  Woods  was  tes- 
tltylog  In  the  cane  one  of  the  Jurors,  to-wlt, 
B.  F.  Cobb,  was  sleeping,  and  could  there- 
fore not  have  beard  the  teatlmcmy,  as  will 
appear  by  the  affidavits  of  O.  A.  Worley 
and  Burrill  Yates  hereunto  attached. 

**  (7)  Because  he  was  not  tried  by  a  fair 
and  impartial  Jury  ot  his  peers,  for  that 
one  Q.  W.  Tlndal),  one  ot  the  Jurors,  on 
Monday,  the  14th  day  of  October,  18S9,  and 
after  he  had  been  summoned  as  a  Juroi, 
said  to  David  AUm&n  that  he  waa  sum- 
moned as  a  Jnn>r  in  the  Yatea  Case,  and 
that  if  he  could  get  on  the  case  he  would 
break  his  neck.  And  that  on  the  same 
day,  and  at  a  different  time  and  place,  he, 
the  said  O.  W.  Tlndall,  told  S.  E.  Llghteey 
that  he  was  summoned  here  In  the  Yates 
Case,  and  that  It  he  could  get  on  It  be 
would  break  his  neck,  as  will  appear  by 
afildavlts  hereunto  attached." 

The  first  ground  of  the  motion  was  not 
w^l  taken.  The  verdict  ot  the  Jury  waa  in 
due  form,  and  conformed  to  law  in  every 
respect. 

There  was  no  exception  to  the  charge  of 
the  court,  and  the  charge  is  not  com- 
plained of  here. 

Second  ground.  Tbe  toUowli^  la  sub- 
stantially the  evidence  In  tbe  case  as 
shown  by  the  record: 

J.Ij.  Hlnes  testified  for  the  state:  "I 
know  James  ¥ates,  Jr.,  and  knew  M.  U. 
Mitchell.   Waa  at  Mitchell's  store  at  Top- 
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key  HnmnixJc,  S^>teinber  30th.  In  tlie  af- 
ternoon. John  Johnson,  Dan  Snndere, 
Jamea  Johnson,  James  YatM,  and  myaeir 
were  preerat.  Yates  is  present  Id  court, 
and  witness  points  blm  oat.  I  vas  at  tbe 
store  that  nixht;  store  In  Osceola  coun- 
ty. Ha.  That  afternoon  we  all  went 
down  to  meet  tbe  boat.  Tates  and  oth- 
ers went  on  the  bfiat.  Mi-tehell,  mysetf, 
and  one  of  the  Gilbert  boys  were  In  the 
bouse  when  the  boys  came  In  from  the 
boat.  When  they  came  In  Mitchell  began 
curalnK  Lewis  Johns,  and  Yates  got  np  on 
a  corn-sack,  and  the  rest  stood  around. 
Thla  was  about  8  or  4  o'clock.  We  re- 
mained at  tbe  store  until  tbe  rest  got 
ready  to  teave,  aibout  a  half  hour  by  snn. 
I  didn't  leave  then.  Yates  came  back 
after  I  went,  to  get  aopper  with  roe. 
While  I  was  eating  supper  be  said  he  had 
to  go  buck  and  do  some  writing.  1 
told  him  he  could  do  It  there,  and  that  I 
bud  to  go  back  and  put  tbe  baby  to  bed, 
and  be  said  he  wonld  go  down  there  with 
me.  We  went  back  to  the  Rtore  about 
dusk.  We  went  hi  and  I  lit  a  lamp.  As 
I  struck  tb*>  light  to  light  the  lamp,  Mitch- 
ell, who  was  lying  on  the  bed,  got  np. 
When  be  got  up  he  asked  what  time  It 
was,  and  then  asked  us  to  come  in  and 
take  a  drink,  and  we  went  In  and  Mitchell 
aod  Yates  took  a  drink.  Then  we  went 
back  in  the  dining-room,  sat  down,  and 
commenced  talking.  Mitchell,  his  little 
child,  Yates,  and  myself,  all  that  were 
present  at  the  time,  were  talkng  about 
things  generally.  About  that  time  Allen 
und  Woods  came  up.  They  went  to  cook 
their  suppftr  on  Mitchell's  stove.  About 
this  time  Yates  and  I  started  to  go  borne, 
and  Yates  aeked  me  to  come  back,  and 
•aid  we  ought  to  go  back  and  hdp  Miteta- 
ell  take  care  of  his  things,  that  he  waa  too 
drunk,  and  they  might  take  all  be  had.  I 
told  him  1  didn't  think  they  could  take 
his  things,  that.  I  thought  he  was  able  to 
take  cure  of  himself.  We  went  bark,  and 
Mitchell  got  to  talking  about  hla  baby, 
how  be  Intended  to  raise  her,  etc.  Yates 
said  there  was  such  a  t>ook,  and  asked 
Mitchell  it  he  had  read  lt.aDd  he  said  No.' 
Yates  got  n  dictionary,  and  looked  up  a 
word,  and  they  decided  that  It  was  all 
right.  Mitchell  claimed  that  they  did  not 
find  the  word,  and  they  went  hack  In  the 
-dining-room.  I  then  said  to  Yates,  'I  am 
^ttix^  sleepy,  and  think  I  will  go  home 
and  go  to  bed;*  and  we  started  again, 
and  got  out  of  the  door  when  Yates  asked 
me  again  if  I  thought  we  bad  better  leave, 
and  I  said  I  tbouglit  he  (Mitchell)  could 
take  care  of  himself;  and  about  that  time 
Mitchell  cume  to  the  door,  culled  me.  and 
tukl  me  to  come  back,  and  I  told  him  I 
thought  I  had  better  go  to  bed,  but  be 
coutiuued  to  call  me,  and  Yates  then  said : 
'You  have  no  use  for  me.'  Mitchell  then 
told  him  be 'didn't.*  Yates  told  htm  then 
he  had  a  due-bill  against  him  for  f2,  and 
Mitchell  said  he  could  settle  It,  and  Yatee 
turned  round  to  hand  It  to  him.and  Mitchell 
turned  and  went  back,  and  called  me  to  »ee 
that  It  was  done  right.  1  then  went  back, 
and  Mitchell  got  bis  books  and  laid  them 
on  the  counter,  and  turned  towbere  behaci 
Yates  charged  with  an  account,  and  asked 
mo  to  mn  It  up  for  him,  which  I  did,  and 
v.78O.no.30-^ 


saw  due  Yatee  a  dollar  on  the  books,  and 
Yates  told  him  that  it  was  satisfactory, 
and  asked  Mitchell  if  that  was  satisfac- 
tory to  him.  Mitchell  hunted  awhile  but 
didn't  give  un  answer,  but,  as  Yates  told 
him  before  that  he  owed  a  dollar,  he 
claimed  that  he  didn't  owe  him  but  60  or 
(»  cents.  Mitchell  said:  *lf  Hlnea  says  I 
owe  him  a  dollar  it  Is  satisfactory.*  I 
told  him  I  didn't  know  what  he  owed 
Yatee.  but  the  book  showed  he  owed  him 
a  dollar.  The  account  was  settled  satis- 
factorily, and  they  went  back  In  tbe  din- 
ing-room. It  was  then  supper  time. 
Newton  Allen  got  supper  ready,  and  they 
were  eating.  1  and  Mitchell  were  talking 
about  bis  raby,  what  he  intended  to  do 
with  her,  etc.  He  said  he  would  send  her 
to  a  convent,  and  I  told  him  I  thought  It 
was  tbe  beet  place  to  send  her  to,  and  he 
said  he  thought  a  good  deal  of  me,  and 
Yates  spoke  then,  and  said:  'You  Intend 
to  raise  the  girl  up  for  him.'  Mitchell  said, 
'We  are  not  talking  about  that,'  and  I 
spoke  and  said  we  didn't  mean  anythti^ 
of  that  kind,  and  Yates  said  be  dldnM; 
mean  any  barm,  and  that  be  would  not 
have  said  tt  if  It  meant  any  harm,  and 
made  an  apology  for  It.  Then  he  began 
talking  to  Mitchell  about  It  being  a  won- 
der  that  people  didn't  steal  everything  he 
bad  while  be  was  drunk.  Mitchell  told 
htm  that  tbey  would  not  steal  It  all  un- 
less they  brought  wagons.  Yates  said 
they  oould  bring  wagons.  Mitchell  said  If 
they  did  he  conld  start  again,  and  that 
they  had  taken  his  things  once.  Yates 
told  him  that  if  It  wffi«  not  for  bis  friends 
the  people  would  steal  what  he  hud,  and 
Mitchell  told  him  again  that  he  could 
start  again.  Yates  said  he  didn't  see  how 
he  could,  as  hla  friends  had  to  come  there 
and  take  ears  of  his  things.  Mltcbdl  re- 
plied that  he  had  dogs,  and  Yates  asked 
blm  if  he  thought  more  of  hla  dogs  than 
of  his  friends.  Mitchell  said  be  did.  Yatas 
told  him  hedldn't  like  for  him  to  pass  any 
of  his  Insinuations,  and  asked  blm  if  be 
thought  that  his  dogs  were  better  than  be 
was.  Mitchell,  replying,  said  he  did.  Then 
Yates  slapped  him.  Mitcbrtl  picked  up  a 
bntctaer-knile  off  tbe  table,  and  started  to- 
wards Yates,  and  Yates  drew  his  pistoH. 
Yates  said  something  when  he  drew  the 

Slstol  that  I  did  not  understand,  and,  when 
Lltchell  started  towards  Yates,  be(  Yates) 
backed  in  front  of  tbe  door  in  there,  and 
I  said  to  Mitchell  as  be  started  to  pass  him, 
'If  yon  are  going  to  cut  up  that  way  I  will 
leave.*  and  I  started  out,  and  went  out. 
I  said  nothing  to  Yatee  when  he  slapped 
Mitchell.  When  Mitchell  picked  np  the 
knife  I  said  to  them  they  could  not  do 
tliat.  Just  as  Yates  slapped  MItoliell  [ 
said  to  him  that  I  woald  not  pay  any  at- 
tention to  Mitchell,  and  not  start  any 
fuss,  that  be  had  better  go,  and  I  w(>nt  on 
out.  After  I  went  out  I  heard  Mitchell 
say  to  him 'to  meet  him  half-way.'  On  my 
way  up  to  Bam'  I  heard  the  report  of  a 
pistol.  It  was  not  long  after  I  left  tbe 
store  before  I  heard  the  report  of  a  pistol. 
I  had  got  off,  I  suppose,  about  60  or  7S 
yards.  I  went  on  to  where  I  was  stop- 
ping. Went  back  tu  the  store  next  morn- 
ing. Saw  Yates  that  night  after  I  left  the 
store.  He  came  to  where  I  was  stopping 
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about  a  halt  hour  aflerwards.  I  was 
Bleepinff  In  Basn'  store,  and  Yates  came 
there.  He  called  Die,  aud  I  went  uut  to 
talm.  When  1  went  <iut  he  asked  roe  where 
hlB  horBe  was.  1  told  him  he  was  In  the 
pHBture,  and  I  auked  Yates  what  he  bad 
done.  He  said  he  had  shut  bis  pistol  off, 
and  after  Woods  came  up  Yates  came  to 
me,  and  X  told  him  that  Woods  said  that 
Mitchell  was  shot,  and  I  asked  him  if  he 
did  It.  He  told  me  that  when  Mitchell 
had  his  pistol  drawn  on  bim  he  knocked 
his  hand  back,  and  his  pistol  fired.  Heard 
only  oneshot.  Went  backtothe  store  next 
mornlnf?.  Did  not  back  that  nicht.  I 
went  to  the  store  early  next  morning,  by 
the  time  I  could  see.  Yatea,  Allen,  and 
PadffOtt  were  with  me.  Went  in  the  store. 
The  lamp  was  still  burning  that  we  left 
there  that  ni^ht,  and  we  found  Mitchell 
there  dead.  He  was  lyln^  stretched  out 
by  the  tin  of  oil,  his  head  against  the 
door,  his  hands  In  this  position.  [Indicat- 
ing,] and  the  pistol  In  his  tight  hand,  with 
the  forefinger  on  the  trigger.  Think  bla 
^bowa  were  resting  on  the  floor  I  went 
tor  WfUiams,  a  Justice  of  the  peace.  Saw 
the  body  examined.  Saw  a  woand  on  it* 
on  the  left  breast,  below  the  nipple.  The 
body  was  lying  by  the  oil,  between  the 
front  door  and  the  center  of  the  store. 
When  T  left  the  store  that  night  Yates  was 
standing  up,  and  Mitchell  had  started  to- 
wards the  door  of  the  store,  and  I  went 
out.  From  in  here  we  found  the  body  to 
wlt«re  I  laat  saw  Tates  In  the  bouae  was 
Just  In  the  next  room,  about  6  or  6  feet. 
I  think  It  was  about  S  feet  from  the  door 
where  he  was  standing.  He  was  stand- 
ing In  the  dinlng-rooin,  and  MitcheH'a 
body  was  in  the  other  room  of  the  store. 
I  am  familiar  with  the  premises  there. 
When  Mitchell  started  at  Yates  with  the 
kuite,  Yates  stepped  back.  After  pass- 
ing Yates,  Mitclielt  went  into  the  store. 
I  left  Yates  in  one  room,  and  Mitchell  was 
found  In  the  store.  In  the  next  room.  The 
partition  was  about  '2  or  3  feet  wide,  and 
bis  feet  were  about  5  t^et,  I  gueHS,  may  be 
more,  from  where  I  left  Yates,  to  where  I 
luund  Mitchell  the  next  morning.  It  was 
an  open  door  there.  Don't  know  whether 
Yates  could  have  shot  Mitchell  from  where 
I  last  saw  him  to  where  I  found  Mitchell  tli{> 
next  morning  or  not  without  paHwlnt; 
through  thepartitloti  door.  They  were  op- 
posite the  door  when  I  left.  When  I  left  I 
went  out  of  the  diiiioK-rooin  door.  WJicn 
going  outlpasped  by  Yates.  YateKwiiHos 
near  the  door  that  1  went  out  of  as  I  was, 
and  huwas  standing  np.  It  was  Mitchell's 
house.  He  wbh  lying  there.  Yates  slept 
with  me  the  night  of  the  killing.  He  went 
on.  Said  he  was  going  tu  PlneCastle,  and 
then  coming  here,  [KlsBlmmee.]  " 

On  cross-examination  the  witness  testi- 
fied that  **  there  was  a  converKation  be- 
tween Yates  and  Mitchell.  While  they 
were  talking  Yates  pulled  out  his  pistol, 
and  laid  It  on  the  counter,  and  Mitchfll 
asked  him  what  be  was  going  to  do  with 
It.  Yates  offered  to  swap  piHtols  with 
Mitchell,  but  Mltehell  said  he  wanted  to 
sell  his,  and  Yatessaid  he  would  like  to  sell 
his.  Mitchell  wan  pretty  drunk  when  hR 
came  off  the  boat,  and  went  to  sleep 
about  8  or  4  o'clock.  He  was  curalng  and 


^rearing,*  and  got  after  Lewl^  Johns  with 
biB  pistol  until  we  got  him  to  stop.  Yates 

was  speal^lng  kindly  to  Mitchell  when 
talking  to  him  about  there  being  danger 
of  bis  losing  his  property.  Don't  know 
exactly  how  far  I  had  got  from  the  store 
before  I  beard  the  shot.  It  might  have 
been  more  or  less  than  fifty  yards.  I  was 
traveling  In  an  ordinary  walk.  When 
Mitchell  was  going  to  the  store  I  thought 
he  was  stepping  pretty  peart.  He  seemed 
to  be  mad.  Don't  know  whether  he  was 
excited  or  not.  I  left  Woods  In  the  store 
at  the  time.  He  was  at  the  table.  There 
was  nothing  to  hare  prevented  Vates 
shooting  Mitchell  as  he  walked  off." 
Thinks  Mitchell's  pistol  a  88.  a  selt-cock- 
er. 

On  redirect  examination  thewltneas  tes- 
tified: "Yates  could  have  Kone  out  of  the 
house  before  I  heard  the  pistol  shot.  Ue 
could  have  gone  out  as  I  did. " 

J.  Woods  testified  for  the  state  that  he 
knew  Yates  and  Mitchell.  Mitchell  lived 
at  Turkey  Hammock.  **Iwas  at  Mitch- 
ell's on  the  30th  of  September  last.  Was 
there  a  little  after  dark.  Tates  was  there. 
Saw  Tates,  Hlnes,  and  Mitchell  there,  also 
a  little  girl."  Witness  also  related  the 
conversation  between  Mitchell  and  Hlnes 
about  Mitcbeirs  little  girl.  During  the 
conversation  Ynteesald  to  Mitchell, "you 
don't  want  me  about  you,"  and  wit- 
ness thinks  Mitchell  said  be  didn't.  Wit- 
ness also  related  the  commencement  of 
the  dlfUcnlty.  but  does  not  say  that  be 
saw  Yates  slap  Mitchell.  Continuing,  wit- 
ness testified:  "Mitchell  walked  on  In  the 
store.  He  walked  on  around  the  parti- 
tion, and  directly  came  back  to  the  door 
with  a  pistol  In  bis  band.  I  got  up  from 
the  table,  and  walked  oot  of  the  honse. 
Hlnes  and  Allen  had  already  gone  out. 
When  Mitchell  started  towards  Yates, 
Tates  drew  bis  pistol.  He  Just  stepped 
back,  and  let  Mitchell  pass  on  by  yoing 
luto  his  store.  Tbat  was  when  he  came 
back  with  the  pistol  In  his  hand.  Don't 
remember  to  have  heard  Yates  say  any- 
thing to  Mitchell,  only  tu  cut  if  he  wanted 
to.  Yatea  then  had  his  pistol  In  his  hand. 
When  Mitchell  came  back  with  hia  pistol 
in  hie  hand  I  heard  bim  tell  Yates  to  meet 
him  half-way;  that  he  was  goiug  to  do 
so.  That  was  before  I  went  out  of  the 
house.  When  I  went  out  I  left  Yates 
standing  In  front  of  the  door  near  the 
corner,  about  a  foot  from  the  bed, — the 
door  leading  into  the  store.  I  had  Just 
got  out  of  the  door  when  I  heard  the  pis- 
tol fired, — don't  think  more  than  ten  feet 
from  the  door.  I  heard  a  noise  like  some- 
thing fall,  as  the  pistol  fired.  In  a  very 
short  time  after  the  pistol  fired  Yates 
walked  out  of  the  house.  He  went  off, 
in  the  direction  of  haaa'  store.  He  said 
nothing  to  me.  At  the  time  the  little  girl 
was  sitting  In  a  chalrat  the  table. scream- 
ing, and  I  went  in,  and  brought  her  out 
of  tlie  houHP.  Shortly  afterwards  I  car- 
ried the  child  to  Bass.'  1  saw  Yatee  when 
I  went  to  Bass'.  He  asked  If  1  had  seen 
anything  of  Mitchell,  aud  I  told  hira  I  had 
not.  When  I  saw  Yates  at  Bass' be  said 
that  Mitchell  had  his  pistol  presented  In 
his  face  and  was  going  to  shoot  hlin,  and 
that  he  caught  his  arm  and  shoved  It  off. 
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and  the  pletol  llred  otT.  Don't  remember 
'9-hether  be  huuI  It  was  MltcbeH's  ur  his 
own  pistol  that  was  fired.  Yatee  »aid 
nothing  to  we  about  the  shooting  of 
Mitchell  thenext  morning.  I  think  he  said 
something  to  me  about  friendship.  I  told 
him  U  he  did  it,  for  I  aslied  him  it  he  did 
It,  but  he  never  told  me  whether  he  did  It 
or  not.  I  said  to  him  then,  'Jim,  you 
kaow  what  you  have  dune,' and  he  said 
It  looked  like  he  had  to  do  It,  ur  be  killed 
himself,  that  MitcheH  had  hie  pietul  pre- 
sented In  his  face  ready  to  shoot;  and 
be  then  asked  me  // 1  saw  him  do  it,  and  I 
told  him  I  didn't."  This  conversation 
was  after  Mitchell  was  found  dead.  Wit* 
ness  then  testified  as  to  the  position  of 
Mitchell's  body.  Just  about  as  Hines  did. 

On  cross-examination  the  witness  testi- 
fied that  Yates'  manner  towards  Mitchell 
-when  advising  htm  about  leaving  his  store 
open  seemed  to  be  kind.  "When  I  left  the 
store  Mitchell  was  advancing  towards 
Yates.  At  this  time  Yates  had  moved  up 
a  little  towards  the  door  where  Mitchell 
was.  In  goini;  ont  Yates  would  have  to 
pans  In  front  of  the  door,  In  going  out  of 
the  door  I  went  out  of.  That  was  the 
only  door  without  going  through  the 
Btore.  The  next  morning  Yates  aatd  he 
wati  going  to  Piue  Castle,  and  then  wonld 
come  back,  and  give  up. " 

On  redlrectexamlnation  the  witness  tes- 
-ttfled:  "I  don't  know  bow  long  Mitchell 
was  out  of  my  sight  when  be  went  out  of 
the  kitchen,  or  bedroom,  to  the  store. 
Not  very  long.  I  don't  know  whether  he 
was  gone  long  enough  for  Yates  to  have 
gone  ont.  It  looks  to  me  like.  If  he  had 
time,  he  could  hove  gone  out." 

On  recross-examinatlon  the  witness  tes- 
tified: "I  don't  know  bow  long  after  he 
went  In  the  store  door  before  be  came 
back.  Don*t  know  where  Mitchell  kept 
bis  plBtol.  He  would  bare  bad  time  to 
walk  ten  steps  and  back.  He  went  and 
came  back  as  quick  as  he  could,  It  looked 
to  me.  He  returned,  saying  to  Yates: 
'  Meet  me  half- way .  I  am  ready  for  yon.' " 

Newton  Allen  testified  for  the  state:  "I 
knew  Mitchell;"  and  points  out  Yates. 
**  Knew  of  the  dllBculty  In  which  Mitchell 
was  killed.  Saw  Hlnes,  Mitchell,  and  a 
baby  In  the  store.  I  cooked  supper  on 
Mitchell's  Btove  Inside  the  door  In  Mitch- 
ell's bedroom."  Witness  testified  as  to 
the  transactions  and  conversations  which 
preceded  the  difiiculty,  substantially  as 
Hines  did,  and  then  said,  "Yates  asked 
liitchell.  and  said, 'If  yon  bad  no  friends 
you  wonld  lose  all  you  bad,'  and,  when 
be  repeated  the  words  again,  Yates  got 
np  and  started  towards  him,  and  Mitchell 
told  him  he  had  dogs  he  thought  more  of 
than  bis  friends,  and  Yates  slapppd  his 
Jaws.  In  that  time  he  turns  back  and 
^te  his  butcher-knife,  and  started  towards 
Yates,  and  Yates  backed  back  to  the  cor- 
ner, and  let  him  pass  by.  If  Yates  bad 
anything  fn  bis  band,  I  did  not  see  It. 
When  Mitchell  went  out  I  left.  I  was  the 
first  to  get  out.  Yates  walked  out  di- 
rectly after  the  pistol  fired,  and  I  heard 
a  lumbering  in  the  house.  Yates  walked 
about  ten  feet  from  me,  and  I  heard  him 
cork  his  pistol." 

WoodSt  being  recalled  by  the  state,  tes- 


tified :  "When  I  left  Mitchell's  store  that 
night  I  didn't  see  any  one  la  there  but 
Yatea  and  the  little  girl.  These  were  the 
only  persons  I  saw  in  there  Just  as  I 
stepped  out,  and  I  had  only  got  about 
ten  feet  from  the  door  when  the  shot  was 
fired,  i  saw  a  little  place  of  blood  on 
MitcheH's  body  that  looked  like  some* 
thing  went  Into  his  breast.  It  looked 
like  It  might  have  been  a  bullet  wound. 
IMd  not  examine  It  closely." 

G.  W.  Rowland  testified  tor  the  state: 
•*!  know  the  defendant.  Remember  when 
Mitchell  was  said  to  have  been  killed.  I 
saw  Yates  afterwards  at  ray  house.  Yates 
came  to  my  house  about  the  last  of  Sep- 
tember, and  was  talking  to  my  wife,  his 
aunt,  and  I  heard  htm  say:  'Aunt  Sarah, 
I  have  bad  news  to  tell  you.'  I  inquired 
what  It  was,  and  he  said  be  bad  killed  a 
man  down  the  river,  that  it  was  Mitchell 
he  had  killed,  and*  that  be  had  to  kill  blm 
In  self-defense," 

On  cross-examination  the  witness  testi- 
fied: "Yates  did  not  tell  me  the  circum- 
stances, only  be  said  Mitchell  was  right  In 
tbe  act  of  shooting  blm,  and  that  be  had 
to  kill  blm  In  self-ddense.  He  apoke  ot  snrw 
rendering  himself  as  soon  as  he  attended 
to  some  business." 

Lewis  Johns  testified  for  the  state:  "I 
was  on  the  Jury  that  held  the  Inquest  on 
Mitchell's  body.  I  was  present  when  the 
pistol  was  taken  from  Mitchell's  hand, 
and  it  waa  loaded,  every  barrd.  Saw  the 
wonnd  on  tbe  body.  It  looked  like  a  ball 
went  Into  bis  body,  t  never  examined  a 
wound  before,  a  shot-hole,  that  way.  It 
was  a  small  hole  right  in  there,  [Indicat 
Ing  the  place.]  There  was  a  sign  of  pow- 
der on  theshlrt.  There  was  no  physician 
present. " 

On  cross-examination  the  witness  testi- 
fied :  "  None  of  as  inserted  anything  In  tbe 
wound  to  see  bow  deep  It  was.  The 
wound  did  not  go  through  the  body,  but 
Into  It.  It  bled  but  little. " 

John  M.  Lee  testified  for  tbe  state  that, 
according  to  tbe  official  maps,  Mitchell's 
store  Is  In  this  (Osceola)  county. 

The  following  Is  Yates'  statement  to  the 
jury:  "1  was  a  friend  to  the  old  man, 
and  he  Insulted  me  several  times,  and  I 
taken  It.  He  started  towards  me  with  bis 
knife,  and  I  gave  back,  and  be  threw 
down  his  knife,  and  went  In  and  got  his 
pistol,  and  I  started  out  of  the  door.  He 
came  to  the  door  with  the  pistol  In  his 
hand,  and  threw  It  up,  and  stuck  It  in  my 
face,  and  I  bated  to  do  what  I  did,  but  I 
bad  to  do  It  to  save  myself.  Well,  I  was 
a  friend  to  blm,  and  bated  to  do  It.  That 
Is  all  1  have  to  say. " 

It  Is  not  claimed  by  counsel  for  the  ac- 
cused that  hedid  not commencethe unfort- 
unate dlfUcutty  which  culminated  In  the 
death  of  Mitchell,  but  It  Is  Insisted  that, 
not  withstanding  Yntes  wasthe  aggressor, 
the  deceased  used  more  force  than  waa  nec- 
essary to  repel  the  assault  made  upon  blm 
by  Yates.  In  other  words,  that,  when 
Yates  slapped  Mitchell,  he  (Mitchell)  armed 
himself  with  a  pistol,  renewed  the  diffl- 
culty,  assaulted  Yates  with  the  pistol, 
and  put  him  In  Imminent  danger  ot  losing 
his  life,  or  imminent  danger  of  great  bodi- 
ly harm,  at  the  hands  uf  MitchQll;  and  if 
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the  position  thus  contended  for  was  borne 
iiut  by  the  evidence,  and  the  accused  had 
discontinued  the  difficulty  already  com- 
menced, and  honestly  shown  an  Intention 
to  avoid  further  trouble  with  the  de* 
ceased,  and  at  this  time  Mitchell  had  aa- 
aaulted  him  under  such  clrcumstaDceM  as 
to  induce  the  accused  to  honeetly  believe 
that  he  was  In  ImmlDent  danKer  of  losioff 
bis  life,  or  wan  Id  Imminent  dan^r  of 
great  bodily  harm,  the  homicide,  at  most, 
would  have  been  manslauKhter;  but,  un- 
fortunately for  the  Accnsed,  the  evidence 
does  not  sustain  the  assumption  that  the 
accused  had  at  the  time  abandoned  the 
difficulty.  On  the  contrary,  the  accused 
evinced  a  willingness  to  renew  the  conflict 
at  any  time.  After  Mitchell  was  slapped 
by  the  accused,  and  upon  bis  taking  up  the 
knife  and  starting  towards  Yates,  Yates 
drew  his  pistol,  and  said  to  him,  "Cut  If 
you  want  to,"  thus  showing  a  readiness 
and  willingness  to  renew  the  difficulty. 
When  Mitchell  threw  down  the  knife,  and 
went  from  the  dining-room  Into  the  store, 
the  wltueaeea,  except  Woods,  left  the  din- 
ing-room, but  what  did  the  accused  do? 
Did  he,  after  provoking  the  difficulty  with 
Mitchell,  a  drunken  man,  show  a  disposi- 
tion to  avoid  further  trouble  by  leaving 
Mitchell's  house  (with  perfect  safety)  as 
others  bad  done?  No,  but  be  remained; 
and  after  the  last  witness  had  l^l  the  din- 
ing-room he  Bbot  Mltch^l  down  In  the 
presence  ot  hlallttle  child,  and  the  evidence 
shows  that  at  the  time  he  fired  the  fatal 
shot  he  was  so  close  to  Mitchell  that  his 
clothes  were  powder  burned.  As  to  the 
position  of  the  parties  at  the  time  the  shot 
was  fired  there  Is  no  evidence,  save  the 
statement  of  the  accused.  Ue  says  that 
on  returning  from  the  store  Mitchell  had 
a  pistol  in  hie  band,  (this  Is  corroborated 
by  Woods*  evidence,)  which  he  thrust  in 
the  face  of  the  accused,  and  that  the  ac- 
cused then  shot  In  self-defense.  The  evi- 
dence does  not,  we  think,  show  a  case  of 
self-defense.  The  necessity  that  will  Justi- 
fy the  slaying  of  another  In  self-defense  Is 
BDch  that  the  i>arty  should  not  have 
wrongfully  occasioned  the  neceasity ;  for  a 
man  should  not  In  any  case  Justify  the 
killing  of  another  by  a  pretense  of  necessi- 
ty unless  he  was  without  fault  In  bringing 
that  neceftHlty  upon  himself.  Valden  v. 
C!om.,12Grat.  717;  Haynes  v. State,  17  Ga. 
465;  1  Bish.  Crim.  Law,  S  f^l  State  v. 
Neeley,  ^  Iowa,  108;  Adams  v.  People,  47 
III.  876;  State  v.  Starr,  38  Mo.  270. 

The  only  evidence  In  the  case  that  tends 
to  show  that  Mitchell,  on  his  return  to  the 
dining-room  from  the  store  with  the  pistol 
In  his  hand,  made  an  effort  to  assault  the 
accused.  Is  thedefendant's  own  statement. 
This  statement  the  jury  evidently  did  not 
believe,  and,  under  all  the  circumstances, 
we  are  not  prepared  to  say  they  were  not 
warranted  in  not  believing  it. 

There  Is  a  very  significant  fact  shown  In 
the  evidence  of  Woods,  who  certainly  was 
not  a  willing  witness  for  the  state.  He 
says  that  on  the  morning  after  Mitchell 
was  killed  he  had  a  conversation  with 
Yates,  and  that  In  the  conversation  Yates 
asked  him  if  he  would  be  his  friend,  and 
then  asked  the  witness  if  he  had  seen 
him  shoot  Mitchell.  This  was  after  Yates 


had  made  different  and  conflicting  state- 
ments as  to  the  shooting,  and  then  to 
ask  the  witness  it  he  saw  It  casts  great 
suspicion  upon  the  statement  of  the  ac- 
cused as  to  how  the  shooting  occnrred. 

Under  our  statute,  to  eetabllsb  mnrdn 
In  the  first  degree  It  devolves  npoa  the 
state  to  prove  all  the  elements  required  to 
constitute  murder  In  this  degree.  This 
proof,  however,  need  not  be  express  or 
positive.  It  may  be  adduced  from  all  the 
facts  attending  the  killing,  and  If  the  jury 
can  reasonably  and  satisfactorily  ^fer 
from  all  the  evidence  the  existence  of  the 
intention  to  kill,  that  the  killing  was  un- 
lawful, mallelons,  and  from  a  premedi- 
tated design  to  effect  the  death  of  the  pnv 
son  killed.  It  will  be  sufficient.  State  v. 
Underwood,  67  Mo.  49.  The  Jury  In  this 
ciise,  under  the  evidence  and  the  la  wglrai 
them  by  the  court,  convicted  the  prisoner 
of  murder  In  the  first  d^rree. 

And  after  giving  to  the  whole  evidence 
that  careful  consideration  demanded  by  the 
gravity  of  the  issae  Involved, and  after  ex- 
amining and  scrutinizing  every  tact  and 
circnmstance  disclosed  by  the  evidence, 
our  opinion  Is  that  the  finding  of  the  jury 
is  sustained  by  the  evidraice,  and,  conse- 
quently, that  the  court  below  committed 
no  error  In  overruling  the  motion  to  set 
aside  the  verdict  of  the  Jury  as  being 
against  the  evidence. 

The  fourth  and  fifth  groonds  (rf  tbe  mo- 
tion may  be  cooridereotogether.  Daring 
the  trial,  two  of  the  Jurors  asked  the  state 
attorney  In  the  presence  of  tbe  court  what 
was  the  evidence  npon  certain  points,  and 
the  state  attorney  requested  the  stenog- 
rapher to  turn  to  the  evidence  and  eee 
what  tbe  evtdeace  wae,  but  to  this  the  de- 
fendant objected,  and  the  conrt  sustained 
the  objectlcm.  There  can  certainly  be 
nothing  In  these  gronnds  of  tbe  motion. 

The  sixth  ground  ot  the  motion  was  not 
well  taken.  After  the  trial  dosed  tbe  de* 
fenee  Introduced  certain  affidavits  for  the 
purpose  of  showing  that  Cobb,  one  of  tbe 
Jnrors.was  sleeping  while  one  Jack  Woods 
was  teetltylng  In  the  case.  The  state  filed 
connter-affldavlts.  and  among  others  that 
ot  tbe  Juror,  In  which  he  stated  that  be 
was  not  sleeping  as  charged,  and  that  he 
heard  the  whole  of  tbe  evidence.  Tbe  wit- 
nesses for  the  defendant  stated  npon  belief 
that  tbe  Juror  was  sleeping,  which  Is  fully 
met  and  overthrown  by  the  Juror's  state- 
ment that  he  was  not  at  any  time  sleep- 
ing. But  if  the  Juror  was  sleeping,  and 
that  fact  was  at  the  tdme  known  to  the 
accused  or  his  counsel,  tt  should  have  been 
brought  to  the  attention  ot  thecourt,  but, 
failing  to  do  so,  the  objection.  It  It  could 
be  called  one,  was  waived.  Baxter  v. 
People,  S  Oilman,  S68;  CoigBW^  v.  States 
49  Ga.  104. 

Seventh  ground  of  tbe  motion.  Cpon 
the  motion  for  new  trial  the  defense  Intro- 
duced the  affidavits  ot  C.  E.  LIghtsey  and 
David  AUman  tor  tbe  purpoee  ot  showing 
that  the  accused  was  not  tried  by  a  fair 
and  impartial  Jury,  in  that  the  juror  Tin- 
dall  had  stated  to  each  of  theaffiantsthat 
if  he  could  get  on  the  Jury  he  would  break 
Yates*  neck.  Counter-affidavit  of  Tlndall 
was  filed  by  the  state.  In  which  he  states 
most  positively  that  be  had  made  no  sach 
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statement  either  to  Lightsey  or  Allman. 
The  accuse']  states  that  he  did  not  know 
ol  the  statements  alleged  to  have  been 
made  by  Tlndall  antll  after  the  trial  ul 
the  cause,  a>nd,  II  it  was  clear  that  Tlndall 
made  the  remarks  Imputed  to  him,  It 
would  be  KToand  lor  setting  aside  the  ver- 
dict. 

When  affidavlta  are  taken  as  in  this  case, 
and  the  evidence  Is  conflicting,  the  verdict 
will  not  be  set  aside  unless  manliest  in- 
jury has  been  done  the  accused,  which  is 
not  shown  In  the  case  at  bar.  Bomalne 
T.State.7  Ind.  63;  Com.?.  Koapp.  10  Pick. 
477.  Such  questions  aa  this  must  neces- 
earily  be  left  largely  to  the  dlecretion  ol 
thetrialjudge,  who  may  know  the  wit- 
nesses and  be  able  to  |udge  ut  their  cred- 
ibility. As  to  the  discretion  of  the  trial 
court  in  such  cases,  see  People  v.  Talng, 
63  ('al.  602:  People  t.  Vasques,  49  Cal.  560; 
People  V.  Cotttt.  Id.  166. 

The  evidence  in  the  case  at  bar  shows 
tbat  both  Lightspy  and  Allman  were  dis- 
tantly related  by  marriage  to  the  accused ; 
that  Allman  was  a  personal  enemy  to  the 
Juror;  and  it  also  shows  that  Lightsey 
was  present  when  the  trial  was  in  prog- 
ress; and  it  is  remarkably  strange  that, 
lilt  were  true  that  they  had  heard  the 
Juror  Tlndall  make  the  remarks  which  the 
witness  swore  he  did  make,  neither  of 
tliemsald  aM'thing  about  Ituntll  the  trial 
was  over.  That  the  trial  Judge  bdleved 
the  statement  of  Tlndall,  and  did  not  be- 
lieve those  of  Ltghtsey  and  Allman,  can- 
not he  doubted,  and,  under  the  clrcam- 
fltancea  as  shown  by  the  evidence,  we  will 
not  say  that  the  judge's  conclusion  In  the 
matter  was  not  correct.  In  the  case  of 
Irvtn  V.  State,  19  Fla.  872,  motion  was 
made  lor  new  trial,  and  the  affidavits  of 
three  witnesses  were  Introduced  to  show 
that  one  of  the  Jurors  had  stated  b^ore 
going  on  thejury  that  If  he  wan  on  the  Jury 
he  would  hang  the  accused.  Counter  alfl- 
davlt  of  the  juror  was  filed  In  which  be 
denied  the  statement  imputed  to  him,  and 
the  court  hdd  that, "aside  from  these  con- 
siderations, Coburo.  [the  Juror,]  by  his 
affidavit,  sets  the  question  at  rest.  He 
has  no  recollection  of  having  used  the  ex- 

firessloDS  as  charged  In  theseveral  affidav- 
ts  presented  by  the  defendant  on  the  mo- 
tion. He  says  hp  had  not  informed  him- 
self of  theclrcumstances  of  the  killing,  and 
that  when  he  was  sworn  as  a  Juror  he  had 
no  existing  or  formed  opinion  as  to  the 
Sallt  or  Innocence  of  the  accused,  and  was 
absolutely  without  any  previously  formed 
opinion.  *  »  This  may  be  said  with 
reference  to  the  juror  Tlndall.  He  had 
shown  himself  fully  competent  as  a  juror, 
and,  under  the  decision  in  Irvin's  Case,  the 
court  below  committed  no  error  in  refus- 
ing to  grant  a  new  trial  upon  the  ground 
of  the  alltsed  Incompetency  of  Tlndall. 
To  allow  parties  after  the  close  of  an  Im- 
portant case  to  come  In  and  file  ex  parte 
affidavits,  and  thus  fet  atnaughtthe  find- 
ing of  a  Jury,  would  be  equivalent  to  do- 
ing away  with  Jury  trials.  In  this  case  the 
trial  Judge  fully  examined  Into  all  the  facts 
connected  with  the  alleged  Incompetency 
of  Tlndall,  and  after  doing  so,  in  the  exer- 
cise of  a  sound  discretion,  refused  to  set 
aside  the  verdict. 


Upon  a  careful  conslderatfon  of  the 
whole  case  we  see  no  cause  for  reversal, 
and  therefore  the  Judgment  of  the  court 
below  is  affirmed. 


CITT  OF  JACKBOKTILLE  Bt  at.  I«EDWITH. 

(Supr«m«  Court  of  Florida.  Auf.  14,  ISW.) 

MdxicipaI'  C0RPOSAT10N8 — Cbabtbr — Ordinutom 
— Markets  —  Policb  Poweb  —  Tjixatios  —  Li- 
cense. 

1.  A  market,  within  the  meaning  of  that  pro- 
vision of  the  Jacksonville  municipality  act,  (chap- 
ter 8775,  Bt.  18S7,)  authorizing  the  mayor  and  city 
council  to  establish  and  regulate  markets,  is  a 
place  to  which  the  public  may  resort  for  selling 
and  buying  certain  articles;  and  where  the  ar- 
tieles  are  exposed  for  sale  In  stalls  or  apace  pro- 
vided for  such  purpose,  and  for  the  use  of  wnloh 
stalls  or  space  toll  may  be  chained ;  and  for  whose 
government  reasonable  regulations,  having  In 
view  the  preservation  of  peace  and  good  order 
and  the  healtli  of  the  community,  may  be  lare- 
Bcribed. 

2.  In  the  United  States,  the  authority  to  e*- 
tablish  and  regulate  markets  falls  within  the  po- 
lice i>owerof  the  states,  and  the  right  to  exercise 
su<^  authority  may  be  conferred  by  a  state  upon 
munidpal  oorporauons:  and  It  is  competent  for 
these  corporations,  if  the  autiiority  delegated  Is 
sufficient,  to  prohibit  the  sale  of  such  articles  as 
are  within  me  exorcise  of  the  police  power, 
and  usually  sold  at  markets  elsewhere  than  at  a 
duly-established  market 

8.  The  question  whether  cx  not  a  grant  to  s 
municipal  corporation  of  power  to  establish  and 
regulate  markets  implies  anthority  to  prohibit 
the  sale  of  urticles  fauing  within  the  power,  and 
vendible  at  a  market  elsewhere  than  at  a  duly- 
established  market,  not  decided,  but  referred  to, 
and  authorities  cited. 

4.  A  grant  to  a  municipal  corporation  of  power 
to  regulate  by  ordinance  the  vending  of  meat, 
poultry,  fish,  mtlts,  and  vegetables,  gives  author- 
1^  to  prescribe  byordioance  the  times  and  places 
of  their  sale,  and  to  prohibit  the  sale  of  them 
elsewhere.  The  restrictions  as  to  such  times  and 
places  must  however  be  reasonable,  with  reference 
to  the  welfare  of  the  conmranlty,  and  not  be  in 
general  restraint  of  trade.  Under  this  grant  sales 
may  be  restricted,  under  the  same  llmTtatloaa,  to 
markets  duly  established  under  a  grant  of  power 
to  establish  and  regulate  markets. 

6.  The  autbM-lty  of  a  municipal  government 
to  establish  and  regulate  markets  implies  power 
to  purchase  or  provide  a  site,  erect  necessanr 
buildings  and  stalls,  and  when  tneyare  provided, 
either  by  a  lease,  purchase,  or  other  lawful  modOf 
to  adopt  reasonable  regalations  for  the  govern- 
meat  <a  the  market,  and  the  business  teansacted 
there. 

a.  Where  a  municipal  corporation  constmcta 

or  rents  a  building,  its  principal  object  being  to 
provide  a  market-bouse,  an  appropriation  of  a 
portion  of  the  building  for  another  purpose,  as 
the  holding  of  municipal  courts,  does  not  render 
the  erection  or  renting  of  the  building  Illegal. 

7.  If  reasonable  facilities  for  selling  at  mar- 
kets are  given,  regulations,  restricting  to  markets 
the  sale  of  articles  falling  within  the  polh-e  power, 
or  the  sale  of  which  the  health  or  welfare  of  the 
community  requires  to  be  r^rulated,  do  not  con- 
stitute a  prohibition  or  illegal  restraint  of  trade 
or  a  monopoly. 

8.  The  courts  are  the  final  Judges  as  to  what 
are  proper  subjects  of  the  police  power,  and  the 
law-muking  power  cannot  arbitrarily  make  tbat 
a  subject  of  its  exercise  which,  from  its  nature, 
is  not  one. 

9.  Where  the  language  of  a  statute  authorii- 
Ing  an  exercise  of  the  police  power  is  so  broad  as 
to  Include  things  which  are  not  as  well  as  those 
which  are  subjects  of  the  power,  the  exercise  of 
the  power  will  be  confined  to  things  which  are 
legally  the  subjects  of  that  power. 

10.  Where  the  statute  establishing  a  munlci- 
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pal  sroTemmentprovidesthat  its  legialatlvepowep 
shall  be  exercised  by  a  ci^  couacil,  and  that  no 
bill  shall  become  a  law  untdl  it  shall  be  signed 
by  the  mayor,  unless  he  shall  fail  to  return  it 
mth  his  oDjections  to  the  council  within  a  pre- 
scribed time,  or  onless  it,  on  being  so  returned, 
shall  be  passed  by  two-thirds  of  the  whole  number 
of  the  council,  and  also  provides  that  the  mayor 
and  council  shall  have  power  to  establish  and  reg- 
ulate markets  by  ordinance,  and  to  regulate  the 
Tending  of  meats  and  other  8£>eoifled  articles  In 
like  manner,  a  market  cannot  be  established,  nor 
can  it  or  the  vending  (rf  such  articles  be  regulated 
otherwise  than  by  municipal  law  enacted  in  the 
manner  above  indicated;  and  an  ordinance  at- 
tempting to  authorize  the  city  council  or  a  board 
of  health,  or  both,  to  exercise  either  of  the  above 
powers  Independently,  and  in  disregard  of  the 
above  provision  for  the  co-ordinate  action  of  the 
mayor,  conveys  no  authority  in  the  premises.  TbB 
authority  cannot  be  delegated. 

11.  The  word  "privileges,"  as  used  in  the  act 
establishing  the  municipality  of  Jacksonville, 
where  power  is  given  to  levy  and  collect  taxes 
for  the  purpose  oi  revenue  upon  '*all  property  and 
privileges  taxable  bylaw  for  state  purposes,  *■  and 
to  license,  tax,  and  regulateauctioneers,  retailers 
of  liquors,  and  other  named  avocations,  "and  all 
other  privileges  taxable  by  the  state, "  does  not 
mean  such  things  as  are  technically  pririleges, 
and  can  never  be  enjoyed  or  exercised  except  un- 
der authority  of  law,  but  means  other  occupations 
of  the  same  kind  as  those  designated.  A  market 
being  a  franchise  or  technical  privilege  is  not 
taxable  by  the  city  ot  Jacksonville  for  revenue 
purposes. 

13.  The  mimlcipalltr  of  Jacksonville  Is  not 

£ven  ilie  power  whiob  me  state  has  of  selecting 
e  sul^ects  of  occupational  taxes  for  raising  rer- 
enne,  but  is  limited  to  the  occupations  named  in 
Its  chuier  act,  or  the  revenue  laws  of  the  state. 

13.  The  first  section  of  article  12,  e.  8775,  of 
the  Statutes,  as  amended  by  the  eleventh  section 
ef  the  act  of  May  81,  1889,  does  not  in  iLs  provis- 
ion, "privileges  may  be  licensed  and  taxed  by 
oity  ordinances, "  designate  sublects  of  taxation. 
The  purpose  of  the  section  is  to  regulate  the  man- 
ner of  asseesing  and  levying  taxes  on  real  and 
personal  property,  and  taxing  avocaldons  else- 
where snb]ected  to  municipal  taxation. 

14.  Whereverthe  powerto  authorize  or  license 
a  person  to  establish  a  market  exists  in  a  munici- 
pal corporation,  a  fee  for  the  permit  or  license 
may  be  charged  by  the  municipality  as  a  police 
valuation  althougn  the  power  to  exact  a  tax  for 
revenue  may  not  exist.  A  sufficient  fee  may  be 
charged  under  the  police  power  to  cover,  not  only 
the  necessary  expense  of  issuing  the  license,  but 
also  that  of  the  additional  labor  of  officers,  and 
other  expenses  imposed  upon  the  public  by  the 
business,  but  no  more. 

15.  A  license  to  a  person  to  sell  meats  or  other 
things  named  in  the  grant  to  the  municipality  of 
Jaclraonville  of  power  to  regulate  the  vending  of 
meats,  etc.,  is  not  the  grant  of  a  right  to  main- 
tain a  marlrat  within  the  meaning  of  the  l^a- 
lative  grant  of  anthraHyto  establish  and  reguiata 
markets. 

16.  The  grant  of  authority  to  regulate  the  sale 
of  meats,  etc.,  by  ordinance,  is  one  of  police 
power.  tJnder  it  the  hours,  the  places,  and  rules 
for  conducting  the  business  may  be  prescribed, 
and  the  establishment  of  fixed  places  of  sale  may 
be  prohibited  in  localities  from  which  their  ex- 
clusion Is  dictated  by  sanltiuy  considerations, 
and,  as  in  the  case  of  markets  aflording  reasonable 
facilities  for  all  who  may  desire  to  engage  in 
Tending  such  articles,  the  sales  may  be  oonfined 
to  particular  places;  yet  all  this  must  be  done  by 
Impartial  and  general  regulations  affording  the 
same  r^ta  to  all  alike  upon  the  same  conditions. 

17.  The  grant  of  authority  to  relate  the 
Tending  of  meats,  etc. ,  does  not  give  power  to 
tax  for  purposes  of  revenue  the  occupation  of 
Tending  any  of  the  named  articles,  but  it,  in  con- 
nection with  the  grant  of  power  to  regulate  in- 
speotlon,  Justifies  the  Imposltjon  of  such  fees  and 
onaines  as  wiU  oovarthe  expense  of  both  inspect- 


ing the  articles  offered  for  sale  and  of  the  polios 
supervision  of  the  business  necessary  to  prevent 
its  becoming  harmful  to  the  community. 

18.  The  power  to  establish  markets  cannot  be 
used  to  create  a  monopoly  of  the  right  to  sell. 

19.  The  police  power  cannot  be  parted  with 
or  Impaired  by  contract 

20.  The  power  of  a  mnnloipal  gormuueut  to 
establish  markete  Implies  the  anthorityto  change 
their  location  as  the  oonTSnlenoe  of  we  cornmn- 
uity  may  dictate. 

21.  where  an  ordinanoe  amending  a  section  of 
a  former  ordinance  provides  that  such  section 
"shall  read  as  follows,  "stating  the  provisions,  the 
section  as  amended  becomes  for  all  future  pai^ 
poses  the  entire  section,  and  anjrtiiing  which  was 
In  the  original  section,  but  is  omitted  from  it  u 
amended,  is  repealed. 

23.  where  an  ordinanoe  Is  passed  establish- 
ing a  publio  market,  and  providing  tbat  no  per- 
son shall  sell  or  offer  for  sale  at  anv  other  plactt 
within  the  city  limits  unless  he  shall  be  express* 
ly  authorized  so  to  do  by  the  oity  council,  and 
another  ordinance,  providing  for  the  establisuneot 
of  so-called  "jn-Ivato  markets*  atwhioh  the  santt 
articles  may  be  sold,  is  passed  on  the  same  day, 
but  approved  by  the  mayor  on  a  day  subsequent 
to  his  approval  of  the  other  one,  thetwoordioasc^ 
are  to  be  considered  as  oneordlnanoe  for  the  pat- 
pose  of  ascertaining  the  intention  of  the  munici- 
pal law-makers. 

28.  Where  parts  of  an  ordinance,  n-  of  two 
ordinances  which  are  in  pari  rruUeiria,  are  so 
connected  together  or  dependent  upon  each  other 
that  it  cannot  be  presumed  the  municipal  law- 
making power  would  have  ordained  the  one  with- 
out the  other,  and  one  or  some  more  of  the  parts 
are  void  because  in  conflict  with  provisIcnscH  tbs 
obarter  act,  all  the  parts  so  oonnecLed  or  depend- 
ent will  be  held  invalid:  e.  g.,  where  a  publio 
market  ordinance  provided  that  no  person  should 
sell  certain  artiolea  elsewhere  than  at  thepablie 
market,  "unless  such  person  should  be  allowed 
to  do  so  by  the  city  council, "  meaning  lyy  tbess 
Quoted  words  unless  he  should  be  auuiomecl  to 
do  so  under  the  [oovisions  of  a  private  market 
ordinance,  which  latter  ordinanoe  was  void  on 
account  of  ita  conflict  with  the  charter  act,  the 
prohibitory  clause  of  the  public  market  ordinsnos 
fall*  with  the  priTBte  marlrat  ordtnanoa. 
iSvOabua  by  the  Court.) 

Appeal  from  clrcolt  court,  DnTal  coun- 
ty ;  Jameb  M.  Baser,  Jndge. 

J.  M.  Bam  and  Fletcher  A  Worts,  Tot 
appellants.  Cooper  A  Coopert  for  appel- 

lee. 

Ranet,  C,  J.  The  act  ot  May  81, 18R7,  c. 
8776,  estabIiRhlng:the  municipality  of  Jack- 
sonville, provldea,  In  section  4  of  articles, 
that  the  mayor  and  city  council  "shall 
have  power  by  ordinance  •  •  •  to 
make  regnilatlona  to  secure  the  gau»«l 
health  of  the  Inhabitants,  and  to  prevent 
and  remoTe  nalsances;  •  •  •  to  pro- 
vide forand  reflate  the  Inspection  ol  bed. 
pork,  flour,  meal,  and  other  prnTluions, 
oils,  whisky,  and  other  splritB  in  barrels, 
boffsheads,  and  other  vessels ;  to  reKulats 
the  inspection  of  milk,  butter,  lard,  and 
other  provlsIODs;  to  regulate  the  vending 
of  meat,  poultry,  fish,  fruitB,  and  vegetar 
blea ;  to  restrain  and  pnnlah  tJie  for?- 
Btalltng  and  r(>]u:rat1nfc  of  provisions,  and 
toeatabllshund  regulatemarkets;  •  •  * 
aud  to  patis  all  ordioancee  necessary  for 
the  health,  convenience,  and  safety  of  tbe 
citizens ;  and  to  carry  out  the  full  intent 
and  meaning  ot  this  act;  and  to  accom- 
pllah  the  object  of  this  Incorporation. " 

The  substance  of  the  market  ordtnanres 
of  Jacksonville,  as  they  utuod  on  Septem* 
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bcr  10, 1889.  the  time  the  bill  In  this  case 
was  filed.  Is,  omitting  the  peualpruvlBtona 
MB  to  a  violation  uf  the  dame,  as  roltovra: 
The  public  market  ordinance  makes  ev- 
ery day  except  Sunday  a  pnblfc  market 
day,  and  constitutes  the  market  buildinf^ 
on  water  lot  24,  at  the  foot  of  Market 
street,  and  "not  elsewhere,"  the  public 
market;  and  ordains  that  stalls,  tables, 
or  space  In  this  market  shall  be  rented  to 
butchera  or  others  desiring  to  hire  the 
same  by  the  month,  or  such  lonser  period 
as  may  be  desirable,  upon  such  terms,  and 
for  snch  sum,  aa  the  board  of  publtL*  workH 
shall  determine.  It  ulso  provides  that  no 
person  shall  sell  any  fresh  beef,  fi-esh  pork, 
or  mutton,  or  establish  or  maintain  any 
market,  stall,  or  shop  lor  the  keeping  «r 
sale  of  fresh  beef,  pork,  or  mutton,  at  any 
place  within  the  corporate  limits  except 
at  the  public  market,  unless  such  person 
or  persons  shall  beexpressly  authorixed  to 
do  so  by  the  city  council :  {iroTlded,  how- 
ever, that  producers  brlnf^ngf  vef^tables, 
poultry,  egfss,  or  other  country  produce 
to  the  city  for  sale  shall  be  permitted  to 
sell  the  same  free  of  tax  anywhere  within 
the  city. 

The  private  market  ordinance  provides 
that  private  markets  may  be  eetabltshed, 
refculated.  and  abolished  at  the  discretion 
of  the  city  council,  but  no  private  market 
for  the  sale  of  fresh  meats  or  Ush  shall  be 
maintained  within  the  city  except  with 
the  permission  of  the  city  council  granted 
by  reflolatton.and  not  morethan  one  stall 
shall  be  permitted  or  licensed  within  the 
same  building.  Private  markets  mnst  be 
constructed  and  maintained  la  accordance 
with  specifications,  rules,  and  resrulations 
approved  by  the  city  board  of  health  pov- 
eming  the  same,  and  prescrihluf;  the  sise 
and  character  of  stalls,  and  no  permit  for 
the  establishment  or  maintenance  of  any 
private  market  shall  beffrantedexcrot  up* 
on  a  petition  Indorsed  by  the  city  board 
of  health.  No  person  can  maintain  or  do 
business  In  a  private  market  except  upon 
paying  to  the  city  treasurer  for  a  license 
the  sura  of  five  dollars  per  month  for  each 
and  every  stall  used,  and  no  person  shall 
do  the  business  contemplated  by  this  or- 
dinance except  upon  stalls  licensed,  as 
heretofore  provided. 

A  "market,**  says  Blackstone,  Is  a  fran- 
chlae  or  liberty  derived  from  the  crown  by 
grant,  or  by  prescription,  which  supposes 
a  grant,  (2  Comm.  87;).  the  establishment 
of  public  marts  or  plaices  of  buying  and 
selling,  snch  as  markets  and  fairs,  with 
the  tolls  thereunto  belonging,  t)elng  In 
England,  wlthlo  the  king's  prerogative  as 
to  domestic  commerce,  (1  Comm.  274,) 
8ach  prerogative  consisting  In  the  discre- 
tionary power  of  acting  for  the  public 
good  where  the  positive  laws  are  silent; 
aod,  If  it  be  abused  by  him  to  the  public 
detriment,  such  prerogative  Is  exerted  In 
an  unconstitutional  manner.  (Id.  %2.)  In 
Jacob's  Law  Dictionary,  as  well  as  that 
of  Toralln.  a  "market"  Is  defined  to  be  the 
liberty,  by  grant  or  prescription,  whereby 
a  town  la  enabled  to  set  up  and  open 
sbops,  etc.,  at  a  certain  place  therein,  for 
baying  and  selling,  and  better  provision  of 
Boeh  victuals  as  the  subject  wanteth ;  It 
hdng  less  than  a  fair,  and  usually  kept 


once  or  twice  a  week.  Bunvier's  defini- 
tion Is:  **A  public  place  and  appointed 
time  for  buying  and  selling:  a  public  place 
appointed  by  public  authority  where  all 
sorts  of  things  necessary  for  the  subsist- 
ence or  fortheconveulenceof  life  are  suUl." 
In  Ketfhum  v.  City  of  Buffalo,  21  Barb. 
296.  it  Is  said,  citing  Crabb'e  Law  of  Real 
Projierty,  that  a  market  is  the  privilege 
within  a  town  to  have  a  market,  and  the 
franeblse  may  be  granted  to  natural  per- 
sons, OF  bodies  politic.  Thegrantee  of  the 
franchise  has  the  right  to  have  the  mar- 
ket, but  the  public  have  also  an  interest  ia 
themarket,andthegrant«eof  tlie  franchise 
Is  bound  to  provide  suitable  accommoda- 
tions for  those  who  attend  the  market. 
Judge  Dillon,  in  his  work  on  Municipal  Cor- 
poratl(ms.(note4  to  section  380.)  quotes  the 
definition  given  byjudge  Breese,  which  Is: 
**  A  designated  place  in  a  town  or  city  to 
which  all  persons  can  repair  who  wish  to 
buy  or  sell  articles  thereexposed  for  sale. " 
See.  also,  (^^nclonatl  v.  Buckingham,  10 
Ohio,  257;  McLIn  v.Clty  of  Newbern,  70  N. 
C.  12;  aty  of  Burlington  v.  Dankwardt, 
7S  Iowa.  170,  34  N.  W.  Rep.  801.  The  pub- 
lic character  of  markets  Is  further  Illus- 
trated by  Prince  v.  Lewis,  6  Barn.  &  C. 
863,  where  the  grantee  of  the  market,  for 
the  buying  and  seilingof  vegetables.fruits, 
flowers,  root«,  and  herbs,  had  for  his  own 
profit  permitted  part  of  the  space  to  be 
used  for  other  purposes  than  those  speci- 
fied In  the  grant,  and  the  residue  of  tha 
space  became  Inanfflelent  for  public  accom- 
modation, and  there  was  not,  on  ordinary 
occasions,  space  within  the  market  for 
carts  and  wagons  resorting  thither  with 
vegetables,  etc.;  and  It  was  held  that  tha 
owaer  ot  the  market  could  not  maintain 
an  action  against  an  Individual  for  selling 
vegetables  in  the  neighborhood  of  the 
market,  and  thereby  depriving  him  of  toll, 
even  at  a  time  when  there  was  room  in 
the  market,  without  showing  that  on  the 
day  when  the  sale  took  place  he  gave  no- 
tice to  the  seller  that  there  was  room 
within  the  market.  Again.  In  Mosley  v. 
Walker,  7  Bam.  &  C.  56.  It  is  said  by  Bat- 
LBT,  J.:  "I  take  It  to  be  implied  In  the 
terms  in  which  a  market  Is  granted  that 
the  grantee.  If  he  confine  It  to  particular 
parts  within  a  town,  shall  fix  It  at  such 
parts  as  will  from  time  to  tlmeyleld  to  the 
public  reasonable  accommodations;  and 
that  if  the  space  once  allotted  ceases  to 
give  reasonable  accommodation,  he  Is 
bound.  If  he  has  land  of  his  own.  to  ap- 
propriate land  on  which  to  hold  It ;  or.  If 
not,  to  get  land  from  other  people,  In  or- 
der that  the  market,  which  was  originally 
granted  for  the  benefit  of  the  people,  as 
well  as  for  the  benefit  of  the  grantee,  may 
be  effectually  held,  and  that  the  pubUc 
may  have  the  benefit  which  was  originally 
Intended  they  should  derive  from  it. " 

In  the  case  of  Mayor  of  Penryn  v.  Beat, 
8  Exch.  Dlv.  282,  decided  In  1878,  the  court 
said:  "The  mere  grant  of  a  market  does 
not  of  itself  confer  the  right  to  prevent 
persons  from  skiing  on  market  days  In 
thrir  private  bouses,  though  within  the 
town  or  manor  where  the  market  may 
beheld."  This  was  decided  in  the  case  of 
Mayor  -  of  Macclesfield  v.  Chapman,  12 
Meea.  &  W.  18.  It  la  pointed  out  in  the 
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gif^meDt  tbat  an  old  case  (the  Prior  of 
anstable's  Case,  11  H.  6, 1.  19a,  and  cited 
In  aty  of  London's  Caae,  8  Coke,  127a.) 
had  been  erroneoaaly  supposed  to  decide  the 
contrary.  It  may  also  beconBldered  aade- 
clded  by  the  case  of  Earl  of  Egremont  v. 
Saul,  6  Ado).  &  E.  &24.  We  feel  bound  by 
these  aathorittus,  although  dicta  may  no 
doubt  be  found  to  the  contrary.  See 
Mosley  v.  Chadwlck,  In  note  to  Mosley  v. 
Walker,  7  Bam.  A  C.  47.  The  second  con- 
elnstun  by  which  we  are  bound  Is  tbat 
such  a  right  as  la  contended  for  may  be 
acquired  by  immemorial  enjoyment  or 
prescription.  Mosley  v.  Walker,  7  Bam. 
&  C.  47;  Mayor  or  Macclesfield  r.  Pedley, 
4  Bam.  &  Adol.  807.  In  the  court  ol  ap- 
peal this  view  of  the  law  was  affirmed, 
though  the  ludgment  of  the  lower  court 
was  reversed  on  the  ground  that  the  right 
to  prevent  butchers  from  selling  at  their 

?>rivate  sbopn  on  market  days  within  the 
imlts  of  the  franchise  was  Hhown  by  the 
evidence  to  exist  by  prescription.  S  Ezcti. 
Div.  292.  297,  et  seq. 

In  our  own  country  the  authority  to 
establish  and  regulate  markets  falls  with- 
in the  police  power  of  the  statee,  and  the 
right  to  exercise  such  authority  maybe 
conferred  by  a  state  upon  municipal  cor- 
porations; and  it  Is  competent  for  these 
corporations,  where  the  delegation  of 
power  is  snfllcient,  to  prohibit  the  sale  of 
marketable  articles  outride  of  the  regular- 
ly established  markets.  Dill.  Mun.  Corp. 
5§  141,  3H0;  City  of  Bowling  Green  v.  Car- 
son, IQ  Bush,  64;  First  Municipality  v. 
Cutting,  4  La.  Ann.  835 ;  Ex  parte  Byrd,  84 
Ala.  17,  4  South.  Rep.  397. 

The  qnestlon  whether  or  not  the  grant 
of  the  power  to  "establish  and  regulate 
markets"  implies,  when  standing  alone, 
authority  to  prohibit,  elaewhere  than 
at  duly-established  markets,  the  sale  of 
articles  falling  within  the  exercise  of  the 
police  power,  need  not  be  decided  In  this 
case,  although  It  wuald  seem  that  au- 
thorltieH  of  great  respectability  sustain 
the  afflrmance  of  It,  and  some  of  them 
holding  that  such  Is  the  current  of  an- 
thortty.  Bush  v.  Seabnry,  8  Johns.  827; 
Village  of  Buffalo  t.  Webster,  10  Wend. 
100:Cron1nv.People,S2N.T.818;  Exparte 
Canto,  21  Tex.  App.  61,  57  Amer.  Rep.  609; 
Ex  parte  Byrd,84  Ala.l7,4South.Hep.397; 
Morano  v.  Mayor,  2  La.  217;  City  of 
Bowling  Oreen  v.  Cnrsun,  10  Bush,  64; 
Wlnnbboro  v  Smart,  11  Rich.  Law,  651; 
Dill.  Miin.  Corp.  §  380;  Ash  v.  People,  11 
Mich.  847;  St.  Louis  v.  Weber,  44  Mo.  547. 
There  are,  however,  authorities  to  the 
contrary.  Bethune  v.  Hughes,  28  Ga.  56(1; 
Caldwell  v.  Alton,  S3  111.  416.  See,  alwo, 
Citv  of  Blnomington  v.  Wahl,  40  111.  4S9 ; 
City  of  St.  Paul  v.  Laidler,  2  Minn.  190, 
(Gil.  159.)  In  addition  tu  the  grant  of  au< 
thorlty  to  "pfttabllsh  and  regulate  mar- 
kets" the  legislature  has,  as  appears  in 
the  first  paragraph  of  this  opinion,  ex- 
pressly authorized  the  mayor  and  council 
to  "regulate  the  ventllng  of  meat, poultry, 
tleh,  fruit,  and  vegetables, "  and  under  this 
grant  we  are  satlHlled  that  they  may  by 
ordinance  prescribe  the  times  and  places  fur 
the  sate  of  the  articles  it  covers:  and  such 
restrictions  as  to  times  and  places  being 
reuflonAble  with  reference  to  the  welfare 


of  the  commnnlty,  and  not  being  lu  gener- 
al restraint  of  trade,  they  may  Ukewiae 
prohibit  the  sale  of  sut^  articles  else- 
where. That  the  sale  of  them  may,  nnder 
this  grant,  be  restricted  to  markets  daly 
established  nnder  the  other,  where  the 
i-^ulatlons  do  not  constitute  an  Ulegal 
restraint  or  a  prohibition  of  the  trade, 
we  do  not  doubt.  Tied.  Lim.  S  104;  aty 
of  St.  Paul  V.  Traeger.  25  Minn.  248-2SS, 
and  authoritlra  cited  supra. 

Authority  to  estabtibh  and  r^nlate 
markets  implies,  beyond  question,  the 
power  to  purchase  or  provide  the  site, 
and  erect  necessary  buildings  and  stalls, 
and,  when  provided  by  lease,  purchase,  or 
other  lawful  mode,  to  adopt  reaaonalile 
and  usual  rales  and  regulations  in  regard 
to  themarket  and  the  basiness  transacted 
there,  and  having  in  view  the  prcRervo- 
tlon  of  peace  and  good  order,  and  the 
health  of  the  community.  Dill.  Mun.  Corp. 
fi  382;  Ketchum  v.  Bu Halo,  14  N.  Y.  3otf; 
Smith  V.  Newbern,  70  N.  C.  14  ;  Gale  v. 
Kalamasoo,  28  Mich.  344;  Spanldlng  v. 
Lowell.  23  Pick,  n;  and  Caldwell  v.  Al- 
ton, supra.  If  the  real  and  principal  ub- 
Ject  Is  the  building  of  a  market-house,  the 
appropriation  of  a  portion  of  the  jutlding 
to  other  purposes,  as  for  the  holding  of 
courts,  does  not  render  the  erection  of  the 
building  illegal.  Spauldtng  v.  Lon-ell.  :3 
Pick.  71.  And  the  same  rule  will  hold  good 
where,  as  In  the  case  before  us,  the  prem- 
ises are  leased.  Gale  v.  Kalamasoo.  23 
Mich.  844.  An  express  grant  of  police 
poweras  to  regulating  the  vending  of  meat, 
poultry,  fish,  fruits, and  vegetables,  as  haB 
been  given  to  the  city  of  JackHonvlUe, 
supplements  the  other  with  a  reKtrlctive 
authority  as  to  the  time  and  place  at 
which  any  article  within  Ita  meaning  and 
puipose  shall  be  sold.  There  la  nothing  in 
the  act  which  excludes  markets  as  the 
places  to  which  the  vwdlng  shall  be  re- 
stricted. 

Where  reasonable  facilities  for  sale  at 
markets  are  given,  such  a  regalatiun  is 
not  a  prohiblUon  of  trade,  nor  the  crea- 
tion of  a  monopoly,  the  subject-matter  of 
the  re«fulation  being,  as  in  the  case  of 
fresh  meat  and  fresh  fish,  one  which  the 
health  or  welfare  of  the  commuutty  re> 
quires  should  be  regulated.  It  is  arjtued 
by  counsel  for  appellee  that  the  lauRuage 
of  the  act  Includes  the  power  to  regulate 
the  vending  of  all  kinds  of  cured  meats  as 
well  as  of  fresh  meat,  and  if  the  power  is 
given  to  prohibit  the  tatter  it  is  also  as  to 
the  former,  and  hence  it  was  not  intended 
to  give  this  power  as  to  elthw.  We  donot 
admit  that  there  Is**  prohibition  **  of  thenale 
of  fresh  meats  In  the  fact  that  an  ordinance 
restricts  their  sale  to  market-houses ;  still  it 
is  a  Bufhcieut  answer  to  the  arguuect 
made  to  say  that  if  the  language  of  thestat- 
nte  is  broad  enough  to  cover  any  kind  uf 
meat,  the  vending  of  which  cannot  rea- 
sonably be  dangerous  to  the  health  or 
welfare  of  the  people,  such  language  will 
he  confined,  when  considered  us  author- 
ising the  exercise  ol  the  police  power,  to 
the  proper  subjects  of  that  power.  It  l» 
well  settled  that  the  courts  are  the  final 
Judges  as  to  what  are  proper  subjectK  iif 
Its  exercise,  and  the  legislature  cannot 
arbitrarily  make  that  a  subject  which 
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from  Its  nature  ta  not  90.  Tn  re  Jacobs, 
8UN.Y:08;  Mueler  v.KaDftaB,  123  U.  H.  623, 
8  Sup.  Ct.  Bep.  It  would  be  unrea- 
Bonable  to  hold  that  the  we  ot  lanKuuge 
ftfi  broad,  when  considered  in  ttie  ab- 
stract, as  to  cover  tbinga  not  the  subject 
of  the  poDee  power,  sliowa  a  l^slatlve 
Intei^t  not  to  authorise  the  exercise  of  the 
poww  as  to  proper  sobjects  of  It.  More* 
over,  the  provlsluns  ol  the  same  Hectlon  as 
to  prcventioK  nuisances,  and  reeulating 
or  liceuslnK  or  prohibiting  and  suppress- 
ing theatrical  and  other  exhibitions,  and 
pnih. biting  and  suppressing  gambling* 
honses  and  other  things,  certainly  do  not 
limit  the  meaning  and  effect  of  a  grant  of 
th*>  power  to  regulate  the  vending  ot 
meat,  or  to  estal>ltsh  and  regulate 
markets. 

The  general  law  for  the  Incorporation  of 
cities  and  towns,  as  amended  In  1^77,  (sec- 
tion 22,  p.  250,  McClel.  Dig.,)  enacts  ex- 

Eressiy  that  the  city  or  town  council  shall 
ave  power  to  eHtabliah  market-houses, 
and  to  require  each  and  every  person  who 
may  have  for  eaJe  any  fi-esb  meats  or 
fresh  8Hh  to  bring  the  same  Into  the  mar- 
ket, and  offer  the  same  tor  sale  only  In  the 
ninrket;  and,  lu  view  of  the  absence  of 
such  an  express  provision  from  the  charter 
act  under  consideration.  It  Is  coatended 
that  a  legislative  intention  to  witbhoUi 
from 'the  municipality  ot  Joclcsonville  the 
authority  to  restrict  ench  sales  to  market- 
places Is  manifested.  No  particular  for- 
mula of  words  or  expression  Is  easentlal 
to  convey  a  power.  The  only  question  is, 
does  the  language  used  in  any  special  or 
l^neral  act  clearly  confer  the  power?  As 
•tated  above,  our  opinion  Is  that  both  up- 
on principle  and  authority  the  grant  is 
anqueetlonably  sufficient  to  do  so  in  this 
ease. 

It  Is  necessary  to  a  Judgment  upon  the 
-validity  of  theabove  ordinances  to  Inquire 
how  the  power  to  establish  markets,  or 
to  regulate  the  same,  or  the  vending  of 
meats,  or  other  articles  mentioned,  can 
be  exerriqpd.  The  statute  saya  the  mayor 
and  city  Guuncil  shall  "have  power  by  or- 
dlnnnee"  to  do  so.  Section  4.  art.  S,  c. 
8775.  p.  164.  Act»  1SS7.  The  flrst  section 
ol  the  same  article  enacted  that  "the  leg- 
iHlutlve  power  of  said  Incorporation  shall 
be  exerclHed  by  a  city  council,"  and  this 
pruvlHion  Is  retained  In  the  section,  as 
amended  by  an  act  approved  May  16,  1889, 
(chapter  3962,  Acts  HHSd.)  The  second  sec- 
tion of  the  article  of  the  act  of  llAiT  pro- 
rides  that  no  bill  shall  l>ecome  a  law  un- 
til it  shall  have  been  signed  by  the  mayor, 
ex<.*e|)t  that  It  may  be  passed  without  his 
signature  as  heroin  provided.  No  ordi- 
nance, or  portion  of  an  ordinance,  vetoed 
by  the  mayor  shall  go  Into  .effect  unless 
the  same  be  passed  by  two-thirds  ol  the 
whole  number  of  members  of  tlie  city  coun- 
cil. If  the  mayor  tail  to  return  any  or- 
dlnanceat  or  before  the  next  regular  meet- 
ing after  its  passage,  he  shall  be  deemed 
to  have  approved  the  same,  and  It  shall 
become  a  law  without  further  action." 
Page  164,  Acts  1S87.  The  second  section 
of  the  same  article  of  this  act  (page  162) 
If)  to  the  effect  that  the  mayor  snaU  care- 
fully examine  all  bills  passed,  and  should 
any  not  meet  his  approbaiioa  be  shall  re- 


turn the  same  to  the  next  regular  meeting 
of  the  council  with  his  objections  in  writ- 
lng,and  hemay  vetoobjectlunable  features, 
and  "approve"  the  residue  of  the  bill. 
From  thcHe  provisions  it  Is  plain  that  a 
market  cannot  be  established ;  nor  can 
regulations  thereof,  or  of  the  vending,  of 
meats,  poultry,  fish,  fruits,  or  vegetables 
be  made  except  by  a  municipal  law  duly 
passed  by  thecouncil,  and  afterwards  sub- 
mitted to  the  mayor  and  sanctioned  by 
bis  approval,  attested  by  his  signature; 
or  which  he  has  fulled  to  return  to  the 
next  regular  meethig  of  the  council  after 
its  passage;  or  whlch»  having  been  re> 
turned  to  the  council  with  his  objections, 
has  been  passed  vver  his  veto  by  two- 
thlrda  of  the  whole  number  of  the  councIL 

It  Is  to  be  observed  that  by  the  public 
market  ordinance,  as  given  above,  no  per- 
son con  sell  any  fresh  beef,  frcHh  pork  or 
mutton,  or  establish  any  market,  stall, 
or  shop,  for  keeping  or  selling  the  same  or 
either  of  them,  within  the  corporate  limits 
of  thecity,  except  at  ttae  public  market,  un- 
less such  person  shall  be  expressly  aathoiv 
ised  to  do  so  by  the  city  council.  This 
provlsloQ  appears  In  the  ordinance  as  tt 
was  when  adopted  in  January,  1889,  and 
was  not  changed  by  the  amendment  made 
by  the  council,  and  approved  by  the  may- 
or July  30th  of  the  same  year.  The  pri- 
vate market  ordinance  passed  by  the 
eonnctl  July  SOth.but  not  approved  by  the 
mayor  till  August  6th,  provided  In  Its  first 
section  that  private  markets  might  be  es- 
tablished, regulated,  and  abolished  at  the 
discretion  ot  the  city  council,  ljut  that  no 
private  market  for  the  sale  of  fresh  meats, 
fish,  or  vegetables  should  be  maintained 
except  by  and  with  the  permissioa  oftbe 
mayor  and  cltyconDcU  granted  by  ordi- 
nance; but  an  ordinance  was  passed  and 
approved  the  30th  day  ot  August  provld* 
ing  that  this  section  should  read  as  fol- 
lows: "Private  markets  may  be  estab- 
lished, regulated,  and  abolished  at  thedis- 
cretlun  of  the  city  council,  but  no  private 
market  for  the  sale  of  fresh  meats  or  fish 
shall  be  maintained  within  the  limits  ot 
the  city  of  Jacksouville  except  with  the 
permission  of  the  city  council  granted  by 
resolution."  The  provlslonthatnut  more 
than  one  stall  should  bellcensed  orpermlt- 
ted  In  thesame  building  was  added  by  the 
amendment  passed  September  6tb,  and 
approved  the  next  day.  The  fifth  section 
ol  tlie  prlvatemarket  ordinance. approved 
August  &th.  repeals  an  ordinance  ot  Jnne 
6, 1888,  regulating  and  governing  private 
markets,  but  It  is  not  shown, nor  Is  It  ma- 
terial to  know,  what  its  provlsinns  were. 
We  may  .however,  remark  that  it  does  ap- 
pear there  was  in  the  contract  made  be- 
tween appellee  and  the  city  In  1S76,  as  to 
the  public  market  established  at  the  foot 
of  Ocean  street,  on  water  lot  No.  10,  and 
continued,  with  renewals  and  modifica- 
tions immaterial  to  mention,  down  to 
May  1, 1S89,  an  express  stipulation  that 
all  other  markets  then  existing  In  the  city 
should  he  aboliBhed,  and  tliat  be  the  sole 
and  exclusive  market, excepting  sach  mar- 
kets as  might  be  legally  existing  under 
contract  with  the  city. 

We  do  not  think  It  can  be  doubted  that 
the  purpose  of  the  amendment  ot  August 
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SOth  was  to  make  the  rlj^ht  to  keep  a  pri- 
vate market  for  the  sale  of  freHh  meats, 
etc.,  dependent  simply  upon  the  perniiRslon 
of  the  council  expresHed  by  reMoiution, 
Instead  of  the  permission  of  the  law-mak- 
ing power  duly  expressed  aecordingto  the 
form  prescribed  by  thecharteract  formak- 
Inf;  municipal  law;  and  considering  the 
ordinance  as  thus  amended,  and  alRti  as  It 
stood  after  the  subsequent  amendment 
approved  Sejitember  7th,  Its  meaning  ^bo 
that  the  city  council  as  a  separate  body 
might  establish,  regulate,  and  abolish,  at 
its  discretion,  private  markets  without 
ItB  action  being  subjected  to  the  co-ordi- 
nate action  of  the  mayor,  ur  having  gone 
through  the  conrse  required  by  the  statute 
to  make  it  municipal  law.  It  is  too  plain 
to  admit  of  discussion  that  this  cannot 
be  done.  In  re  Prazce.  63  Mich.  896.  SO  N. 
W.  Rep.  72;  Dill.  Mun.  Corp.  §8  96,  857, 
716,  779;  Cuoley,  Const.  Llm. 249.  Not  that 
legislative  action  In  the  form  of  aresola- 
tluh,  and  which  hau  been  passed  by  the 
council,  submitted  to  the  mayor,  and  re- 
ceived his  approval,  or  not  been  returned 
by  him,  or,  having  been  duly  returned  by 
him,  has  received  the  two-thirds  vote, 
may  not  be  an  ordinance,  f  Dili.  Mun.  Corp. 
SS  307.  769,  and  notes;  Robinson  v.  Mayor 
of  Franklin, 84  Amer.Dec.  note.p.6R3;)  bnt 
tor  the  reason  that  markets  cannot  be 
established,  nor  can  regulations  for  them, 
or  for  the  vending  of  meat  and  other  arti- 
cles specified  in  the  provision  of  the  stat- 
ute, be  made  by  I  he  council  as  an  inde- 
pendent part  of  the  city  government,  or 
In  any  other  manner  than  by  proper  ordi- 
nance duly  enacted  as  the  statute  has  pro- 
vided. Horn  V.  People,  26  Mich.  221.  and 
Buggies  v.  Collier.  48  Mo.  868,  and  other 
authorities  cited  with  It  infra. 

The  amendatory  section  of  August  SOth 
took  the  place  of  and  entirely  superseded 
the  flmt  section  as  it  was  In  the  original 
ordinance  of  August  iitb ;  and  the  conse- 
quence resulting  from  the  omission  of  the 
italicised  words,  and  the  Insertion  of  those 
proposing  to  delegate  to  the  council  the 
power  to  establlsb  and  r^ulate  markets, 
is  that  there  was  from  the  approval  of  the 
amendment  no  valid  provision  for  the  es- 
tablishment or  regulation  of  private  mar- 
kets. Advisory  Opinion,  15  Fla.  735 ;  Bas- 
nett  T  .  Jacksonville,  19  Fla.  664;  State  v. 
ConimlsBloners,  28  Fla.  488,  8  Houth.  Rep. 
198;  Maunders  v.  ProvlslonalMunlclpallty, 
24  Fla.  226,  4  South.  Sep.  801.  That  which 
was  In  the  old  sectlou,  but  was  left  out 
of  the  new,  ceased  to  exist  as  a  part  of 
the  municipal  law  because  it  was  actually 
and,  we  must  hold,  intentionally  omitted, 
and  the  Invalidity  of  the  substituted  sub- 
ject-matter in  the  new  sectltm  proposing 
to  give  to  the  council  a  power  which  It 
cannotlegally  exerclsedoes  not  change  the 
fact  that  the  italicised  provisions  of  the 
original  section  are  no  longer  a  part  of 
the  municipal  law.  The  omitted  matter 
Is  no  longer  in  existence  as  a  part  of  tbe 
section,  or  to  be  construed  by  the  courts. 

Another  part  of  this  private  market  or- 
dinance to  be  noticed  Is  Its  second  section, 
which  provides  "that  such  market  must 
be  constructed  and  maintained  in  accord- 
ance with  specifications,  rules,  and  regula- 
tions approved  by  the  city  board  of  health 


governing  the  same,  and  prescribing  the 
size  and  character  of  stalls;  and  ho  per- 
mit tor  the  establishment  or  maintenance 
of  any  market  shall  be  granted  except  up- 
on a  petition  indorsed  by  tbe  city  board 
of  health. " 

It  appears  that  on  the  fith  day  of  Au- 
gust, or  the  day  after  tbe  approval  <}t  the 

grivate  market  ordinance,  the  board  of 
ealth  formulated  and  prescribed  rules 
for  the  government  of  private  markets. 
They  prescribe,  Inter  alia,  that  such  a 
market  shall  have  a  water-tlgbt  floor  of 
yellow  pine-heart  plank,  or  Portland  ce- 
ment, or  of  both,  as  In  the  ]adgm«it(^ 
the  board  may  be  deemed  necessary,  at 
least  one  Inch  in  thickneAS,  on  a  solid 
foundation;  the  grade  of  the  floor;  con- 
nections with  the  sewers  and  with  the 
water-works ;  that  the  construction  of  all 
markets  shall  besubject  to  the  snpervisiun 
and  approval  of  the  city  engineer  and 
health  officer,  and  the  market  to  the  daily 
inspection  of  an  officer  of  the  health  de- 
partment; the  site  of  the  stalls,  (not  less 
than  three  feet  wide,  and  six  feet  long,) 
and  that  they  shall  be  covered  with  a 
marble  slab,  white  oil-cloth,  or  other  "ac- 
ceptable" substance,  and  furnished  with 
"suitable"  meat  block,  and  witb  gaivao- 
lied  Iron  hooks;  the  boar  at  which  the 
markets  shall  be  closed,  and  the  removal 
of  meats  afterwards;  the  washing  of  the 
stalls,  floors,  etc.,  and  tbe  use  of  disinfect- 
ants that  maybe  prescribed  by  the  hoard; 
and  how  meat  shall  be  moved  from  one 
market  to  another,  or  transferred  through 
the  streets.  The  Hfth  of  these  rules  Is  that 
persons  owning  and  operating  private 
mark*>t8,  and  wishing  to  eontlnne  tbe 
same,  and  those  desiring  to  establish  and 
maintain  them,  must  Immediately  present 
to  the  health  officer,  or  to  tbe  chairman 
of  the  board  for  the  eu;tlon  of  tbe  board,  a 
petition  to  the  city  council ;  that  it  shall 
state  the  location,  number  of  stalls,  foil 
specifications  of  the  construction,  alie. 
and  other  details  of  the  proposed  market 
or  building,  together  with  an  .assurance 
that  the  applicant  will.  In  case  his  appli- 
cation Is  approved  by  tbe  board,  and 
granted  by  the  city  council,  promptly 
comply  with  ordinances  of  the  city,  and 
the  rules  of  tbe  board,  adopted,  or  that 
may  be  adopted,  In  relation  to  the  pay- 
ment of  license,  and  tbe  tDlflllment  irf  san- 
itary requirements  and  restrictions  In  tbe 
construction  and  operation  of  private 
markets. 

These  rules  appear  from  an  Indorsement 
of  the  recorder  to  have  been  submitted  to 
and  adopted  by  tbe  city  council  in  revnlar 
session  on  the  day  tbey  were  formaiated 
by  tbe  board. 

They  are  Intended  to  control  the  estab- 
lishment of  and  to  regulate  markets.  The 
establishment  and  regulation  of  markets 
must  be  effected  by  ordinance  enacted  or 
ordained  In  the  manner  prescribed  by  tbe 
statute.  It  cannot  be  done  either  by  a 
board  of  health,  acting  in  the  language  of 
the  brief  of  appellants*  counsel.  "In  the  ca- 
pacity of  a  committee  from  the  council.'* 
nor  by  the  council  Itself,  nor  by  botb.  Tbe 
board  of  bealtfa  In  prescribing  these  rules 
has  done  no  more  than  the  second  sectloQ 
ol  the  ordinance  contemplated,  and  tbe 
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attempted  exercise  of  this  aathorlty  by 
tlie  buard  was  as  much  unauthurlzed  as 
tbe  effort  of  the  ordinance  to  del^ute  the 
power  was  Illegal.  A  public  duty  which 
the  le^slature  hasconfidedtothe  delibera- 
tive Judgment  or  diHcretlon  of  the  law- 
maklDg  power  of  a  muulcipallty  cannot 
be  delefcated  by  the  latter  to  the  Judjcuicnt 
or  discretion  of  one  constituent  element 
of  that  power,  nor  to  the  JudKinent  or  dis- 
cretion of  others.  To  permit  it  to  be  done 
would  be  to  defeat  the  will  of  the  lefiriBla- 
ture  as  to  whose  Judgment  or  discretion 
should  direct  the  subject-matter  of  the 
duty  confided.  RuKftles  v.  Collier,  48  Mo. 
359;  St.  Louis  v.  Clemens.  Id.3»5;  Hheehnn 
r.Q]ee8on,46  Mo.  100;  Matthews  T.Alexan- 
dria, 68  Mo.  115;  White  y.  Mayor,  2  Swan. 
864;  Day  r.  Green.  4  Gush.  433;  State  v. 
Bell,  34  Ohio  St.  IW;  Lord  v.  Oconto,  47 
Wis.  as6.  2  N.W.Rep.786;  Blrdsall  v. Clark, 
78  N.y.  73;  Hitchcock  v.Galveston,  96  C.8. 
344;  Indianapolis  v.  Coke  Co.,  66  Ind.  806. 

The  special  market  ordinance  Is  allef^d 
to  be  void  because  It  also  prescribes  Illegal 
prerequisites,  and  one  of  tbe  prerequisites 
objected  to  Is  the  license  and  the  charge  of 
five  dollars  per  month  lor  each  and  every 
stall. 

Section  4  of  article  8  of  the  charter  act, 
(chapter  8775,)  authorlies  the  mayor  and 
council  "to  levy  and  collect  taxes  upon  all 
property  and  privHeffea  taxable  by  law 
for  state  purposes;  •  •  •  to  license, 
tax,  and  regulate  auctioneers,  taverns, 
peddlers,  and  retailers  of  liquors,  and  all 
other  privileges  taxable  by  the  state;  to 
license,  tax,  and  regulate  hackney  car- 
TlaKvm,  carta,  omnibuses,  wagons,  and 
drays,  and  to  regulate  and  license  tbe  sale 
of  fire-arms;  •  »  •  and  to  regulate, 
tax,  license,  or  suppresB  the  keeping  and 
going  at  large  of  all  animals  within  tbe 
city."  The  eleventh  section  of  the  act 
of  May  SI,  iHSfl,  (chapter  3958.)  an  act  sup- 
plementary to  chapter  3775,  amends  section 
1  of  article  12  of  tbe  parent  act,  retaining, 
however,  the  provision  "privileges  maybe 
licensed  and  taxed  by  the  city  ordinances, " 
and  also  enacting  that  tbe  council  may 
provide  for  llcenslnB  the  keepiogr  of  dogs. 

At  the  session  of  the  legislature  of  1887, 
at  which  the  charter  act  (chapter  3776) 
was  passed,  a  general  revenue  law  (chap- 
ter 3681)  was  enacted,  It  having  received 
the  approval  of  the  governor  June  13,1887, 
or  13  days  after  the  charter  act  was  ap- 
proved. This  act  Imposes  what  was 
styled  "license  taxes"  on  different  occu- 
pations  and  professions,  and  provides 
that  no  person  shall  engage  In  or  man- 
age the  busiuesB,  profession,  or  occupa- 
tion mentioned  therein  unless  a  state  li- 
cense shall  be  procured  In  the  manner  pre 
scribed;  and  enacts  that  counties,  Incor- 
porated cities,  and  towns  may  Impose 
such  further  taxes  of  the  same  kind  upon 
the  same  subjerts  as  tbey  may  deem  prop- 
er, but  that  they  shall  not  Impose  any 
■ucb  tax  on  any  business,  profession,  or 
occupation  nut  mentioned  therein,  nor 
shall  the  tax  imposed  by  them  exceed  50 
per  cent,  of  tbe  state  tax.  The  same  lim- 
itation upon  counties,  cities,  and  towns  is 
to  be  found  in  former  general  revenue 
lavrs,  as  It  also  is  in  the  amendatory  rev- 
•enne  law  ot  Hay  28, 188»,  c.  8847.  Thersv- 


enue  law  of  1887  (chapter  36S1)  imposes  a 
license  tax  on  auctioneers,  "taverns,"  (or 
what  may  be  deemed  the  same  thing, 
keepers  of  hotels  and  boarding-houses.) 
peddlers,  and  retailers  in  spirituous,  vi- 
nous, or  malt  liquors,  but  not  on  hackney 
coaches,  carts,  omnibuses,  wagons  or 
drays,  and  all  of  this  Is  true  of  the  act  of 
18S0;  and  In  each  of  these  general  revenue 
statutes  there  Is  to  be  found  a  proviso 
that  the  Itcense-tax  provision  as  to  ped- 
dlers with  boat  or  horse  and  cart,  or  caiv 
riag^,  shall  not  extend  to  boats  and  carts 
engaged  In  thesale  of  vegetables  and  plan- 
tation products,  fish,  and  oysters.  The 
question,  assuming  the  flve-dollar  fee  to 
be  a  tax  for  revenue,  Is,  does  the  special 
act  authorise  the  imposition  of  sneb  a  li- 
cense or  occupational  tax  upon  tbe  fran- 
chise or  business  of  a  market?  Counsel  for 
appellants  suggests  that  the  right  to 
maintain  a  market  being  a  franchise,  it  Is 
a  privilege,  and  is  therefore  taxable.  Ad- 
mitting, as  we  do.  that  the  right  to  keep 
a  market  and  charge  toll  Is  a  franchise, 
and  consequently  a  privilege,  within  the 
meaning  of  Stevens  v.  State,  2  Ark.  291; 
Washington  t.  State,  18  Ark.  752,— stiU  this 
admission  Is  not  conclusive  In  favor  of  the 
right  of  the  city  under  the  above  provis- 
ions of  Its  charter  act  to  impose  a  revenue 
tax  upon  such  markets  or  persons  keeping 
tliero,  for  the  meaning  of  the  word  "prtv- 
ll^es  **  in  the  charter  act  Is  unmistakable 
from  the  connection  in  which  It  Is  used. 
When  the  act  gives  power  to  levy  and  col- 
lect taxes  upon  all  property  and  privileges 
taxable  by  law  for  state  purposes,  and  to 
license,  tax,  and  regulate  auctioneers, tav- 
erns, peddlers,  and  retailers  of  liquors,  and 
all  other  privileges  taxable  by  the  state.  It 
Is  clear  that  the  legislature  did  not  use 
the  word  "privilege"  to  designate  such 
things  as  are  technically  privileges,  and 
cannot  ever  be  enjoyed  or  exercised  In 
England  except  through  the  prerogative 
of  the  crown,  or  under  act  of  parliament, 
or  in  this  country  by  authority  of  law, 
but  to  denote  other  occupations  and  busi- 
ness of  the  same  kind  as  those  mentioned, 
and  that  are  taxable  by  law  for  state 
purposes.  In  a  word,  we  think  the  mean- 
ing of  the  legislature,  as  shown  by  the 
language  last  referred  tu,  was  simply  that 
whatever  occupations  were  subjected  to 
taxation  by  tbe  state  la  ws  might  be  taxed 
by  the  city  of  Jacksonville  under  an  ordi- 
nance or  ordinances  duly  passed,  and 
none  other;  and  this  view  Is  strengthened 
by  the  fact  of  the  subsequent  provlsioQS 
of  the  municipal  law  as  to  backneycaiv 
riages,  carts,  omnibuses,  wagons,  and 
drays  which  were  not  subjected  to  "li- 
cense taxes  "  by  the  act  of  IHSI,  or  that  ol 
1889,  and  hence  the  necessity  for  tbe  special 
mention  of  them  in  the  charter  act.  More* 
over,  this  provision  as  to  hackney  car- 
riages, etc.,  would  not  have  been  inserted 
had  It  been  tbe  intention  of  the  legislature 
to  delegate  to  tbe  mayor  and  council  by 
the  preceding  piovision  the  same  power 
which  the  state  has  of  selecting  the  sub- 
ject of  occupational  or  license  taxes,  (sec- 
tion 5,  art.  9,  Const.,)  instead  of  limiting 
It  to  the  subjects  named  In  thecharteract, 
and  tbe  revenue  laws  of  the  state.  Mar- 
kets ore  then  not  subject  as  oocnpationB 
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to  taxation  for  pevenne  under  the  charter 
act. 

There  was  nothing  in  the  provision  of 
section  1  of  article  12  of  the  act  of  1887  as 
to  "privileges,**  nor  Is  there  anything  In 
the  amendment  of  It  made  In  1889  that 
qoallfles  the  above  conclusion.  That  sen- 
tion,  as  it  ^appears  in  the  act  of  1889.  c. 

reads,  omitting  the  provision  as  to 
licenulng  dogs,  as  (oUows:  "All  property 
which  is  subject  to  state  taxes  shall  be  as- 
sessed and  licensed  fortaxatiuu  alphabetl 
eallyfor  the  entire  city  without  reference 
towards.  The  assessment  shall  be  made 
by  the  comptroller  and  his  assistants,  and 
the  valuation  of  real  and  personal  prop- 
erty shall  be  subject  to  be  Increusttd  or 
diminished  by  the  counsel,  under  regula* 
tlons  to  be  made  by  ordinance.  Priv- 
ileges may  be  licensed  and  taxed  by  city 
ordinances.  *  *  *  All  the  duties  now 
devolved  npon  the  recorder  In  reference  to 
the  levy  and  aBsesBment  of  taxes  shall  de- 
volve upon  and  be  performed  by  the  comp- 
troller. "  It  Is  evident  that  the  purpose  of 
the  section  Is  not  to  designate  the  subject 
of  taxation,  but  to  regulate  the  manner 
of  assessing  and  levying  taxes  on  real  and 
personal  property,  and  of  licensing  and 
taxing  the  avmatlons  declared  elsewhere 
to  be  taxable,  and  designated  here  as 
those  by  the  word  "privU^tes. "  It  pre- 
Krlbes  the  manner  and  mode  of  exercising 
the  taxing  power  against  the  prevlouBly 
defined  subjects  of  taxation. 

Appellants  do  not  admit,  however,  that 
the  charge  of  flvedollars  is  a  tux  levied  for 
the  purpose  of  raising  revenue,  bat  con- 
tend that  it  Is  a  fee  properly  chargeable  as 
incident  to  the  power  of  police  regulation, 
and  as  such  Is  authorized.  According  to 
this  private  mai^et  ordinance  no  person 
can  "maintain  or  do  business  In  a  private 
market"  except  upon  paying  to  the  city 
treasurer  for  a  lineuee  the  sum  of  five  dol- 
lars per  month  Tor  each  stall ;  and  no  per- 
son can  do  bosiness  In  any  snch  stall  or 
private  market  that  Is  not  so  licensed.  We 
nave  seen  that  by  thisordlnance  not  more 
than  one  stall  can  be  licensed  In  the  same 
building.  Prior  to  an  amendment  ol  it 
approved  September  7,  1889,  there  was  no 
■uch  limitation  upon  the  number  ot  stalls 
tn  one  building.  Assuming  that,  under 
the  power  granted  to  themayor  and  coun- 
cil, tb^  may  by  ordinance  authorize  the 
eetabltehraent  of  pnbltc  markets  by  pri- 
vate Individuals,  the  same belne controlled 
and  regulated  by  the  mayor  and  council 
by  ordinance,  according  to  the  principles 
of  the  decisions  In  Davenport  v.  Kelly,  7 
Iowa,  102,  (notwithstanding  Le  Claire  v. 
Davenport.  18  Iowa.  210;)  Dill.  Mun. Corp. 
8  385,  and  note  4;  Qale  v.  Kalamazoo,  23 
Mtrh.  344;  Indianapolis  v.  Coke  Co.,  K6 
Tnd.  396;  Slaughter-House  Canes,  16  Wall. 
86;  Butchers'  l^nion,  etc.,  Co.  v.  CreHcent 
City,  etc.,  Co.,  Ill  U.  S.  746.  4  Sup.  Ct.  Rep. 
652;  Vlllavaso  v.Barthet.39  La.  Ann.247,1 
South.  Kep.  5f)0, — our  .opinion  is  that  the 
power  to  do  so  Includeu.  as  a  market  is  a 
runchise.  the  power  to  license-  A  permit 
to  establish  a  market  is.  from  the  nature 
of  a  market,  a  license.  It  is  a  permit  to 
do  something  which  could  not  be  done 
before  wltbvtut  such  permit,  and  hence  Is 
the  grant  ol  a  license.  Besidee  this*  an  we 


have  stated  in  the  earlier  part  of  this  opin- 
ion, the  power  to  establish  markets  is 
within  the  police  power,  and  all  this  being 
true,  we  are  onable  to  conclude  that  the 
power  to  charge,  as  a  police  r^ulatlon,  a 
fee  for  the  permit  or  license  to  establish 
and  maintain  a  market,  as  distinguished 
from  a  permit  or  license  for  Bulling  meats 
or  vegetables  therein,  does  not  exist.  It 
Beems  to  us  that  it  necessarily  does.  The 
fee.  however,  Is  not  a  tax  for  revenue,  but 
a  charge  under  the  police  power,  and  its 
amount  Is  to  becontn^led  by  the  prtn<^ 
pira  governing  In  such  cases.  What 
amount  of  lee  or  charge  can  be  exacted  la 
a  question  upon  which  the  authorities  are 
in  conflict.  By  some  It  Is  heldtbat  no  more 
than  the  expense  of  Issuing  the  license  can 
bo  charged.  Judge  Cooley's  view  Is  that 
the  right  to  license  an  employment,  no 
power  being  given  to  cUso  tax  it  for  fev- 
enue,  gives  the  corporation  antborlty  to 
Impose  Buch  a  chaive  (or  the  license  as  wiD 
cover,  not  only  the  necessary  expenses  of 
issuing  it,  but  also  the  additional  labor 
of  officers  and  other  expenses  imposed  by 
the  business,  but  nothing  beyond  this 
limit ;  and  this  Beems  to  us  to  be  the  bet- 
ter rule.  Cooley.  Const.  Llm.  244,  245,  and 
note  1 ;  Cooley,  Tax'n,  408-410 ;  Van  Hook 
V.  Seima,  70  Ala.  862;  Ex  parte  Qregory.ao 
Tex.  App.  310;  Coke  Co.  v.  State,  18  Ohio 
St.  287. 

A  permit  or  license  to  a  person  to  sell 
meats,  or  fish,  or  other  things,  ie  not  the 
grant  of  a  right  to  maintain  a  market, 
within  the  meaning  of  thelegislativegrant 
to  the  municipality  of  Jacksonville  of  the 
power  to  establish  and  regulate  markets. 
The  establishment  and  r^ulatlon  of  a 
market  means  the  right  to  establish  and 
furnish  certain  places  where  the  public 
may  resort  for  selling  and  buying  provis- 
ions or  articles  of  Immediateneceesity.and 
where  the  owners  of  the  articles  may  ex< 
pose  them  for  sale,  and  to  regulate  these 

f daces  and  the  buBlneBs  done  there;  and 
ncludes  also  the  right  to  make  charges 
for  the  use  of  stalls  and  space  used  by 
those  resorting  there  with  their  products 
to  sell  the  same.  Markets  are  public  con- 
veniences, and  not  a  mere  license  or  per- 
mit to  a  person  to  sell  his  marketable 
property.  Though  the  grant  of  authority 
to  regulate  the  vending  of  meat,  poultry, 
fish,  fruits,  and  v^tables  will  permit  the 
l^lslative  power  of  the  city  to  onlain 
general  r^ulations,  applicable  to  oil  alike, 
as  to  when  and  where  those  articles  may 
be  sold,  It  Is  not  one  conferring  the  fran- 
chise ot  establishing  a  market,  but  it  is  a 
power  to  regulate  the  sales  of  articles 
which,  but  for  it,  could  be  sold  anywhere, 
and  at  all  times.  The  power  to  establish 
markets  cannot  be  used  to  create  a  mo- 
nopoly of  the  righttosell.  It  ia  not  intend- 
ed for  any  such  purpose.  The  riaht  to  sell 
at  markets  must  be  secured  to  all  alike  on 
the  same  conditions.  The  grant  as  to 
vending  meats,etc.,l8  one  of  police  power, 
and  it  la  to  be  exercised  upon  considers- 
tltms  referable  to  the  public  health  or  wel- 
fare ot  the  community,  and  not  arbitrari- 
ly, nor  to  create  a  monopoly  In  oneorser- 
eral  persons,  nor  to  prohibit  the  trades  to 
which  it  applies.  Though  under  it  the 
hours  of  the  day,  the  {daces,  and  the  mode 
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or  manner  of  and  mies  for  condnctlng  the 
buHlnesB  may  be  dettiffnated  and  pre- 
scribed, and  tbe  eetabliBliment  of  fixed 

ftlaces  of  Bale  may  be  prohibited  in  lucal- 
ttei*  from  which  theirexcluslon  te  dictated 
hy  Bunitary  considerations,  and,  as  in  the 
case  of  markets  affordine  reasonably  am- 
ple facilities  for  all  wbo  may  desire  to  en- 
goffe  in  vending  such  articles,  the  sales 
may  be  confined  to  specific  placea*  yet  all 
this  mnst  be  done  on  principles  of  impart 
tlal  and  general  reKUlatlon,  affordlnf^  the 
same  rights  to  all  alike npon  thesamccon- 
dltlons,  and  not  in  the  exercise  of  a  par- 
tiiU  and  discretloDrtry  or  arbitrary  will  of 
the  law-making  power,  or  of  any  part  of 
It.  Tied.  LIm.  273,  274.  278;  First  Munici- 
pality T.  Blineaa,  U  La.  Ann.  688:  Kennedy 
V.  Phelps,  10  ha.  Ann.  237;  City  of  New 
Orleans  r.  Stafford,  27  La.  Ann.  417;  Vil- 
la vaso  y.  Barthet,89  La.  Ann.  247, 1  South. 
Bep.  699;  Belcher  t.  Farrar.  8  Allen.  825; 
Cooley,  Const.  Lim.  mar^.  p.  201;  Hum 
T.  People.  26  Mich.  221 ;  Mayor  v.Sadecke, 
49  Md.  217 ;  In  re  Frasee.  63  Mich.  386.  SO  N. 
W.  Rep. 72;  Mlntam  r.  Larue, 28  Huw.4&5; 
I<ogan  T.  Pyne.  43  Iowa,  S24;  8t.  Johns- 
bury  V.  Thompson,  69  Vt.  800,  9  Atl.  Bep. 
o71;  Clark  v.  Le  Cren.  9  Barn.  &  C.  62; 
Chamberlain  v.  Compton,?  Duwl.  &  Kyi. 
597.  It  does  not  authorize  the  imposition 
of  taxen  tor  revenue  purposes  upon  the 
occnpation  of  vending,  but  it  does,  in  con- 
Deetlon  with  the  grant  as  to  Inspection 
made  In  the  same  section,  Justify  such  fees 
and  cbarves  as  may  be  required  to  cover 
tbe  expense  of  innieetlng  the  articles  of- 
fered for  sale,  and  of  the  police  sopervlston 
of  the  bnalness  necessary  to  prevent  its 
becoming  harmful  to  the  community. 
Though  the  right  to  engage  In  the  busi- 
ness at  the  times  and  places  and  under  the 
same  conditions  applicable  to  all  cannot 
be  draied  to  any,  the  burtness  may  be  so 
r^nilated  as  the  public  welfare  may  <le- 
maad,  and  the  courts  will  not  interfere 
with  the  enforcement  of  a  regnlntion  ex- 
cept where  It  shall  be  manlfnst  that  the 
protection  of  the  public  is  not  its  purpose. 
Austin  V.  Muncey,  16  Pick.  126;  Dill.  Mun. 
Corp.  note  2  to  section  141 ;  Cooley,  Const. 
Lim.  marg.  p.  208.  The  police  power  Is 
one  whose  existence  is  essential  to  the  pro- 
tection ond  welfare  of  the  public,  and, 
while  It  should  be  used  nnhesitatlnglyand 
efficiently  for  the  ends  It  was  intended  to 
subserve,  it  should  not  be  used  for  other 
purposes,  nor  further  than  Is  necessary  to 
inlly  effect  the  legitimate  end  In  any  par- 
ticular case  falling  within  Its  proper  ezez^ 
dse. 

It  la  plain  from  the  record  before  nsthat 
the  right  claimed  by  Ledwltb,  the  appel- 
lee. Is  that  of  maintaining  a  building 
where  stalls  and  space  are  provided  for 
batcheis  or  others  desiring  to  sell,  tor  the 
use  of  which  stalls  and  apace  he  makes 
charges.  For  some  years  prior  to  May. 
A.  D.  1889,  bis  premises  at  the  foot  ol 
Ocean  street badbeenthedeslgnated  public 
martlet,  controlled  and  regulated  by  the 
city  under  an  ordinance  and  a  contract 
between  the  city  and  hinjaelf,  which  con- 
tract expired  on  the  let  day  ufthut month. 
The  expiration  of  this  contract  excludes 
from  the  case  all  queHtlou  as  tothet>Hec't 
which,  it  exlstlnSt  It  might  have  had  on 


tbe  right  and  power  of  the  city  anthori- 
tiCH  to  change  by  ordinance  the  location 
ut  the  public  market,  or,  barring  any  other 
defects  that  may  exist  in  the  public  mar- 
ket ordinance  of  July  30,  1889,  to  establish 
the  public  market  at  the  foot  of  Market 
street  and  abolish  that  at  the  foot  of 
Ocean  street.  As  against  the  appellee,  or 
any  one  else  whose  premises  or  buildings 
had  been  the  legally  established  publie 
market,  there  can  be  no  doubt  of  tbe  right 
of  the  city  authorities  to  remove  the  mar- 
ket to  a  different  place,  or  to  abolish  an 
existing  one  and  establish  a  new  market. 
Neither  the  appellee  nor  any  other  person, 
nor  any  corporate  body  other  than  the 
municipality  of  Jacksonville,  acting 
through  its  law-making  authority,  has 
been  given  power  by  the  leglslntore  to  es- 
tablish markets  within  the  territory  ol 
that  dty.  In  Florida  the  legislature  alone 
can  confer  such  power.  The  power  to  es- 
tablish a  market  Includes  tbe  power  to 
change  the  location  ot  It  from  place  to 
place  as  the  convenience  and  necessities  of 
the  community  may  dictate.  Dill.  Mnn. 
Corp.  S  dh2;  Cooley,  Const.  Lim.  744,  note 
2;  Wartman  t.  City  ot  Philadelphia,  8S 
Pa.  St.  202;  Oall  v.  Cincinnati,  18  Ohio  St. 
563;  Cougot  v.  New  Orleans,  16  La.  Ann. 
21;  City  ot  New  Orleans  v.  Stafford,  27  La. 
Ann. 417;  BexT.Cotterill.l  Bam.  &  Aid. 67; 
Curwen  v.  Salkeld,  8  East,  688;  Gale  r. 
Kalamaioo,  Mich.  344;  Ylllavaso  T. 
Barthet,  89I.A.  Ann.  247, 1  South.  Rep.  680; 
Batchers'  Union,  etc.,  Co.  v.  Crescent  City 
etc.,  Co..  Ill  U.  S.  746,  4  Sup.  Ct.  Bep.  652; 
Presbyterian  Church  v.  City  of  New  York, 
6  Cow.  538.  These  anthorities  show  how 
groundless  the  vested-right  theory  ot  com- 
plainant, based  on  the  injury  to  the  value 
ot  hlB  property  through  decrease  of  rental, 
is,  and  how  firmly  set  Is  the  rule  that  the 
police  power  cannot  be  parted  with,  or 
Impaired,  by  contract  or  barter. 

The  second  section  of  tbe  public  market 
ordinance  shows  by  tbe  words  "unless 
such  person  or  persons  shall  be  expressly 
authorized  so  to  do  by  the  city  council,* 
partlcnlnrly  when  they  are  considered  in 
connection  with  the  private  market  or- 
dinance, tbat  It  was  not  the  intention  of 
that  ordinance  to  prohibltthe  sale  of  fresh 
meata,  etc.,  elsewhere  than  In  the  son^alleu 
**  public  market. "  On  the  same  day  (July 
80, 1889)  that  the  first  section  of  this  ordl- 
nance  was  so  amended  as  to  establish  the 
public  market  at  the  foot  of  Market  street, 
the  so-called  "  Private  Market  Ordinance** 
was  passed,  although  the  lattw  did  not 
receive  tiie  sanction  ot  the  mayor  till  the 
6tb  day  ot  August;  and  it  Is  this  private 
market  ordinance  that  was  Intended  by 
the  law-making  power  of  Jacksonville  to 
tnmish  the  rule  under  which  the  express 
authority  suggested  by  the  second  section 
of  the  pnblic  market  ordinance  might  be 
obtained  for  selling  or  offering  for  sale 
fresh  beef,  fresh  pork,  or  mattonelsewbeie 
than  at  the  public  market,  or  establishing 
or  maintaining  a  market,  stall,  or  shop 
for  the  sale  ot  the  same.  Tbe  two  ordi- 
nances are  to  be  considered  together,  or 
as  une.  In  seeking  for  the  intention  of  the 
munlclpHl  law-mnker  as  to  markets,  and 
the  vending  of  the  meats  mentioned  in 
them.  Considering  them  togttther.  we  find 
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that  the  iDanifeflt  Intention  to  permit  and 
resulate  sales  elsewhere  than  in  the  Iocub 
of  the  public  market,  as  well  as  that  to 
permit  other  markete,  has  not  been  effoct- 
ually  ord^lued ;  or,  in  other  words,  the 
ordinance  governing  such  sales  and  mar- 
kets Is  void  because  it  purports  to  remit 
their  establishment,  maintenance,  regula- 
tion, and  abolition  to  the  sole  discretion 
of  a  body  (the  city  council)  that  cannot 
exercise  the  power,  and  also  to  delegate 
to  a  committee  (the  city  board  ot  health) 
authority  which  the  state  legislature  has 
committed  to  the  law-making  power  ot 
the  municipality.  It  is  thus  apparent 
that  the  city  of  Jacksonvllie,  as  repre- 
sented in  the  expression  of  her  lefftulatiTe 
agency  speaking  for  her,intended,notonly 
that  there  should  be  a  public  market  at 
the  foot  of  Market  street,  but  that  there 
might  be  other  places  established  at  which 
sales  could  be  made,  yet  that  sales  could 
not  be.  except  at  the  public  market  or  a 
Bc}-catled  "private  market;"  and,  to  make 
this  intention  effectual,  she  bas  ordained 
that  a  person  who  violates  the  provision 
ot  the  public-market  ordinance  as  to  sell- 
ing at  other  plac«i  than  the  public  market 
or  a  private  market  should  be  subject  to 
fine  or  Imprisonment.  It  happens,  how- 
ever, that  the  private  market  ordinance  is 
void,  and  the  question  arises  as  to  what 
effect  this  fact  haa  upon  the  validity  of  the 
above  prohibitory  provision  of  the  public 
market  ordinattce.  In  our  opinion  It  In- 
validates it,  because  it  never  was  the  In- 
tention of  the  law-making  power  of  Jack- 
sonville that  sales  should  be  conflued  to 
tj]e  public  market;  and  to  enforce  it  with 
the  effect  of  prohibiting  sales  elsewhere,  in 
the  absence  of  valid  regulations  of  such 
sales,  would  be  to  do  what  was  never  in- 
tended. Whether  or  not  an  ordinance  re- 
Btrlctlnjc  sales  to  one  place  In  a  city  of  the 
territorial  extent  and  ot  the  population  ot 
Jacksonvllie  would  be  held  to  be  valid  it 
assailed  as  unreasonable  it  is  unnecessary 
to  decide,  as  such  cannot  be  said  to  have 
been  the  purpose  in  this  case. 

The  rule  as  to  statutes  Is,  that  part  of 
an  act  may  be  unconstitntlonal  without 
Invalidating  the  whole  ot  It.  It  all  the 
provisions  are  connected  In  subject-matter 
depending  upon  each  other,  operating  to- 
gether for  the  same  purpose,  or  otherwise 
so  connected  together  in  meaning  that  It 
cannot  be  presumed  that  the  legislature 
would  have  passed  the  one  without  the 
other,  the  whole  act  will  be  declared  void. 
On  the  other  baud,  where  some  parts  are 
not  connected  with  or  dependent  upon 
others,  as  where  a  statute  attempts  to  ac- 
complish twoormore  independent  objects, 
it  may  be  void  to  part,  and  valid  as  to  the 
residue.  If  its  purpose  Is  to  accomplish  a 
single  object  only,  and  some  of  its  provis- 
ions are  void,  the  whole  must  fall,  unless 
sufficient  remains  to  effect  the  object  with- 
out the  aid  ot  the  Invalid  portions.  If  the 
valid  and  the  void  parts  "are  so  mutually 
connected  with  and  dependent  on  each 
other,  as  conditions,  considerations,  or 
compensations  for  each  other,  as  to  war- 
rant the  belief  thatthe  leginintui-eiotended 
them  aa  a  whole,  aud  if  all  could  not  be 


carried  Into  etftet  the  l^slature  wonld 
not  pass  the  residue  Independently,  then, 
if  some  parts  are  unconstitutional,  all  the 
provisions  which  are  thns  dependent,  con- 
ditionul,  or  connected  must  fall  with 
them."  Cooley,  Const.  jLim.  marg.  pp. 
177-179;  State  v.  Deal,  24  Fla.  293.1  The 
same  principles  apply  to  city  ordinances. 
Dill.  Mun.  Corp.  §  421.  and  notes.  A  valid 
charter  act  la  the  constitution  ot  a  munic- 
ipality as  much  as  the  work  of  a  regular- 
ly chosen  convention,  ratified  by  the  vote 
of  the  people,  is  the  organic  law  of  the 
state.  It  is  evident  that  the  purpose  of 
the  public  and  private  market  ordinances 
considered  together  is  twofold.  Outside 
of  its  prohibitory  provisions,  the  object 
of  the  former  was  to  provide  a  public  mar- 
ket where  persons  could  resort  to  sell  and 
buy  as  indicated  above.  Theobject  ot  the 
prohibitory  clause  was  to  regulate  the 
sale  ot  certain  articles,  and  it  cannot  be 
denied  that  it  and  the  xjrlvate  market  or- 
dinances  are  conditions,  considerations, 
and  compensations  for  each  other.  Sure- 
ly the  specified  provision  ot  the  tenner, 
with  the  clause  last  quoted  above,  would 
not  have  been  ordained  without  ^acting 
the  private  market  ordinance  unless  (t 
should  be  assumed  that  it  was  deemed 
necessary  tti  have  the  latter  ordinance  to 
make  tliequoted clause  effectual;  and  that 
It  was  not  so  assumed  we  are  concluded 
by  the  fact  of  the  enactment  of  the  private 
market  ordinance. 

This  prohlbltoi7  clause  ot  the  so-called 
"Public  Market  Ordinance"  and  the  pri- 
vate market  ordinance  are  as  connected 
with. conditional  upon,  and  compensatory 
to  each  other  as  if  they  were  in  the  same 
ordinance  or  section  of  an  ordinance,  and 
the  invalidity  of  the  latter  ordinance  is 
fatal  to  the  specified  provision  of  the 
former.  To  hold  the  contrary  would  l>e  to 
enforce  what  was  never  intended  by  any 
branch  of  the  law-making  power  of  Jack- 
sonville in  passing  or  approving  either  ot 
these  by-laws. 

It  Is  evident  that  there  is  no  valid  regu- 
lation prohibiting  sales  elsewhere  than  at 
the  public  markpt.andtorthlsreason  there 
is  no  legal  Impediment  to  the  sales  in  the 
appellee's  building,  and  be  should.  In  the 
absence  of  legal  restriction  of  sales  to 
other  places,  not  be  interfered  with  In  the 
alleged  use  of  the  promises. 

It  maybe  well  tor  us  to  remark  thatltis 
not  to  be  inferred  from  anything  said  In 
this  opinluu  thatthemunictpalauthorltles 
may  not  avail  tbemselveH  of  all  sources  ot 
knowledge  aud  experience  luframing  rules 
and  regulations,  nor  Is  the  power  of  the 
city  to  use  all  usual  or  proper  agencies  for 
the  enforcement  of  the  same  when  duly  or- 
dained to  be  doubted. 

We  have  gone  as  far  Into  the  qnestions 
affecting  the  vendors  of  meat  doing  busi- 
ness in  Ledwith's  building  as  is  necessary 
to  a  decision  ot  the  case.  Ledwlth  Is  not 
such  a  vendor,  and  it  Is  not  proper  that 
we  should  say  mure  than  we  have  said 
upon  any  qucHtiun  nutalfectlng  hia  rights. 

The  decree  is  affirmed. 


i4Soutli  Rep.  m. 
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I«AU.NDB  T.  His  Cbbditobb. 

{Supreme  Cvurt  of  Loutotono.  Ifoy  28,  1890. 
^La.  Ann.) 

Furrow-— Flbi>ob— Bill  or  Ladihs — Nbootu- 

BILITT. 

1.  Tturo^h  a  factor  may  sell,  and  bind  his 
prinoipaL  Iw  cannot  pledge  the  goods  as  a  seca- 
ritf  torhisown  debt,  even  though  tbere  have  been 
blUs  of  lading  Issued  to  him  therefor.  The  prin- 
oipal  mfiy  in  such  case  recovtir  the  goods  of  the 
pawnee,  and  the  pawnee's  ignorance  that  the 
nctor  held  the  goou  in  the  character  of  factor  is 
no  excuse. 

9.  The  doctrine  that  a  factor  cannot  pledge  Is 
■nstained  so  etrlctlT  that  it  is  admlttea  he  can- 
not do  it  by  an  indorsemeut  and  delivery  of  the 
bill  of  lading  any  more  than  by  delivezy  of  the 
coods  be  sells. 

8.  NotirlthBtanding,  by  statute,  bills  of  lad- 
ing may  he  made  negoUable  in  form,  they  do  not 
become  possessed  of  all  the  incidents  of  negotia- 
bllltar  thai  are  attributes  of  hills  and  notes. 

4,  The  function  of  a  bill  of  lading  isdlflerent 
from  that  itf  ordinary  oonunerBlal  paper.  It  is 
not  a  r^resentative  <a  money  used  for  the  traos- 
mission  of  money  or  for  the  payment  of  debts. 
It  is  merely  a  contraot  for  the  performance  of  a 
certain  duty,  a  represeutatlTe  of  goods  and  per- 
■onal  property  to  be  delivered. 

5.  Mon-negotlable  bills  of  lading  are -merely 
Assignable  as  are  other  ohoses  in  action. 

9.  A  oanler  and  bis  oustomerdo  not  stand  m 
the  aanw  plane  or  footing  of  equality,  and  in 
many  cases  the  latter  has  no  alternative  as  to  the 
kind  of  bill  be  will  receive,  and  cannot  be  es- 
topped by  its  contents. 

(^Uohus  by  the  Court) 

Appeal  from  civil  district  court,  parish 

of  Orleans ;  Ellis,  Jndfce. 

IVAite  &  Sannden  and  B.  L.  Garland, 
Jr.,  tor  appelant.  D.  B,  H.  Cbaffe,  for  ap- 
pellee. 

Watkins.  J.  Thla  la  a  controversy  aris- 
ing u  ver  the  proceeds  of  60  bales  of  cottun 
-which  J.  V.Webb  shipped  by  rail  from 
Mlnden,  Xxialslana,  to  J.  B.  Lalande  of 
New  Orleans*  and  tberdor  Issued  bills  o( 
lading  to  tbe  coDsiiniee,  and  which  be 
pledged  to  tbe  Whitney  National  Bank  for 
a  loan  of  92,100.  Webb  claims  the  owner- 
ship of  tbe  cotton,  and  avers  that  it  was 
consigned  to  Lalande,  as  his  factor,  for 
sale,  and  that  he  was  without  right  or  au- 
thority to  pledge  It  as  he  did.  Tbe  bank 
claims  that  it  made  the  loan  to  Lalande, 
on  tbe  lalth  of  tbe  bill  of  lading  which 
Webb  Issued  to  Lalande  as  consigtiee. 
The  contention  of  tbe  bank  Is:  (1)  That 
tbe  bills  were  unqualified  by  any  restric- 
tion, and  that  tbe  cotton  covered  .by 
them  was  owned  by  Lalande,  and  that  It 
acted  on  the  faith  ol  his  ownership  in 
making  the  loan ;  that,  at  the  time  of  said 
loan,  Lalande  was  a  merchant  In  good 
standing  and  of  high  credit,  and  it  acted  In 
good  faith,  and  without  any  knowledge 
or  suspicion  of  any  rights  or  equities  hi 
favor  of  Webb.  (21  That,  under  said  btlts 
of  lading,  the  pledge  was  valid  and  bind- 
ing, under  tbe  express  pruvUions  ol  sec- 
tions 2482  and  S485of  theBevlsed  Statutes. 
(3)  That  Webb,  having  taken  such  bills 
of  lading,  and  thus  cunsigned  tbe  cotton 
to  Lalande,  placed  a  written  title  In  his 
bands  and  enabled  him  to  bold  biniHelf 
out  to  the  world  as  owner,  and  to  deal 
with  it  assucb,and  be  is  thereby  estopped 
from  setting  up  any  rights  of  his  own  as 
opposed  to  Its  rights  ol  pledge.  On  these 


issues  tbe  case  went  to  trial,  and  there 
was  Judgment  1»  favor  of  plaintlH  in  rule, 
and  tbe  bank  has  appealed. 

A  fair  euinniary  of  tbe  facts  of  the  case 
is  as  follows,  viz. :  On  the  26th  of  Janu- 
ary, 18iH),  the  Mloden  Railroad  Issued  to  J. 
T.  Webb  two  receipts  of  the  following 
form,  viz: 

"Mlnden,  La.,  January  20.1890.  Received 
from  J.  t.  Webb.  Sr.,  thirty-eight  bales  of 
compressed  cotton,  in  good  order.  Con- 
signed to  J.  B.  Lalande,  New  Orleans. 
Through  rate  91.90  per  bale.  Dept.  De- 
livery. 

Balks.      Uabks.  Kdvbbbs, 
28      V.  V.  V.  1-as 

Charges,  937.04. 
BeoeiTed  January  29, 1890. 

28totaL 

"To  be  transported  over  the  MInden 
Railroad  to  Mlnden  Junction.  Liability 
to  tbe  Mlnden  Railroad  and  Cumprees 
Company  to  close  when  the  cotton  is  de- 
livered to  the  Vlcksburg,  Shreveport,  and 
PaclHc  Railroad.  RoobeT.  BovLE.Agent. " 

There  Is  another  bill  of  like  tenor  for  22 
bales.  Lalande  assigned  both  bills  ol  lad- 
ing to  tbe  bank,  on  the  24th  of  January, 
1890.  as  a  pledge  for  a  personal  loan,  on 
bis  own  indorsement.  Three  days  subse- 
quently he  failed  In  business,  and  took  the 
benetll  of  tbe  Insolvent  law.  Subsequent- 
ly, on  the  arrival  of  the  cotton  In  New  Or- 
leans, Webb  seqnestered  it  in  the  hands  of 
the  railroad  company,  and  the  provisional 
syndic  was  ordered  to  surrender  It;  but, 
upon  being  met  with  a  claim  of  the  bank, 
as  pledgee,  an  agreement  was  entered  into 
whereby  the  cotton  should  be  sold,  and 
the  contest  cairrled  on  over  the  proceeds. 
The  cotton  Is  the  property  of  Webb,  who 
shipped  by  rail  to  Lalande,  consignee,  as 
bis  cotton  factor  and  commission  mer^ 
chant,  in  the  customary  and  usaal  conrM 
ol  their  dealings  for  many  years.  Lalande 
had  been  engaged  in  that  business  for 
many  years  In  the  city  of  New  Orleans, 
where  the  Whitney  Bank  was  also  en- 
gaged in  business.  At  the  date  ol  these 
transactions  Webb  was  not  Indebted  to 
Lalande.  On  the  contrary,  the  latter's 
book  showed  a  credit  balance  in  tbe  Iot- 
mer'B  favor  ol  Just  66  cents.  Whm  tbe 
bank  made  the  loan  to  lalande,  he  was 
well  and  favorably  known  to  the  offlcem 
of  the  bank  "as  a  merchant  In  good  stand- 
ing and  of  high  credit."  Wbeu  he  request- 
ed a  loan  on  the  bills  of  lading,  no  ques- 
tion was  asked  him  touching  his  solvency 
or  bis  ownership  of  the  cotton  covered  by 
him.  The  president  ol  tbe  bank,  in  the 
course  of  his  statement  of  the  transaction, 
said  be  had  known  Lalande  for  six  years, 
during  which  time  he  hadalarge  business; 
and  in  respect  to  his  credit  with  the  bunk, 
he  said,  "No  man  stood  better."  In  the 
rourse  of  his  Interrogation  as  a  witness, 
the  following  transpired, vis. :  "Question. 
From  what  fact  did  you  assume  that  Lsr 
lands  was  the  owner  of  the  cutton?  An- 
swer. Well,  the  bills  of  lading.  This  cot* 
ton  was  consigned  to  J.  B.  Lalande,  un- 
der the  bills  of  lading.  Indorsed,  J.  B.  La- 
lande. Without  asking  any  questions,  I 
supposed  that  this  wns  cotton  which  be- 
longed to  Mr.  Lalande,  consigned  to  him 
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for  payment,  b^retbe  cotton  WB8  deliv- 
ered, and  tbat  the  proceeds  would  be  pnt 
to  the  payment  of  the  notes.  Q.  Then  It 
was  the  bills  of  lading  which  made  you  be- 
lieve the  cotton  was  Lalande's?  A.  Yea, 
Hir.  Q.  Did  you  make  any  luquirleR  to 
tind  out  II  Mr.  Lalande  was  the  owner  of 
tbo  cotton?  A.  No,  sir.  I  considered  the 
fact  u<  his  coming  there,  that  the  thing 
was  all  right.  Q.  It  yon  know  a  man  by 
sight,  and  nothing  at  all  about  his  stand- 
ing and  solvency,  would  you  have  loaned 
him  the  money  [on  such  bills?]  A.  No, 
sir."  Then  we  have  the  following  points 
established,  vix. :  (1)  That  Webb  was,  at 
date  u(  shipment  of  the  cotton,  theowner^ 
and  made  shipment  to  Lulande,  as  hla 
commission  merchant  and  cotton  factor 
In  the  city  of  New  Orleans, whnre  both  La- 
lande  and  the  bank  resided  and  were  en- 
gaged in  business.  (2)  Vhat  Lalande's 
business  as  a  merchant  was  well  known 
to  the  officers  of  the  bank,  and  he  was 
personally  well  and  favorably  known  to 
them  ''as  a  merchant  of  good  standing 
and  ol  high  credit."  (8)  That  ttaeblllBof 
lading  were  executed  in  the  form  of  re- 
ceipts, by  the  agent  of  the  carrier.  In  fa- 
vor of  Webb,  as  the  shlppw  alone,  and 
not  to  order  or  bearer,  and  therein  La- 
lande  was  named  as  consignee.  The  bills 
were  not  signed  or  Indorsed  by  Webb; 
and  In  order  to  effect  his  pledge  to  the 
bank,  Lalande,  for  himself,  indorsed  same 
In  bank.  (4)  At  the  time  of  the  ship- 
ment nf  the  cotton  and  the  reception  of 
the  bills  of  lading  by  Latande  he  was  not 
the  creditor  of  Webb  lor  a  cent;  and  he 
was  not  at  the  time  he  executed  the 
pledge  to  the  bank.  (5)  When  I^alande 
requested  a  loan  of  the  bank,  anil  these 
bills  of  lading,  unindorsed  by  Webb,  were 
tendered  aa  surety,  the  officers  of  the 
bank  accepted  them  without  question,  on 
their  own  supposition  that  the  cotton 
that  was  covered  by  them  belonged  to  La- 
lande. 

It  is  perfectly  manliest  that,  on  this 
showing,  Latande  had  no  right  or  author- 
ity to  make  a  pledgeof  his  customer's  bills 
of  lading,  as  security  for  hla  personal 
debt.  The  law  provldea  that  ''^when  a 
merchant  or  factor  or  other  person  has 
advanced  money,  property,  or  supplies  on 
cotton,  etc.,  and  the  same  has  been  con- 
signed to  him  by  ship,  steam-boat,  vessels, 
railroad,  or  other  earlier,  the  said  agri- 
cultural products  shall  be  pledged  to  the 
consignee  thereof  from  the  time  the  bill  of 
lading  thereof  shall  be  put  In  the  mail,  or 
pnt  Into  the  possession  of  the  carrier  for 
transportation  to  theconslgnea,  and  the 
right  of  pledge  shall  be  perfect,  with  the 
right  of  sale  of  said  property,  which  shall 
be  fully  vested  In  said  consignee,  with  a 
right  to  appropriate  the  proceeds  to  the 
pHyment  ul  the  amount  due  him  for  such 
advances  as  may  have  been  made  there- 
on."  Section  2,  Act  66,  1M74.  This  stat- 
ute states  the  exact  relations  which  sub- 
Hlst  in  this  state  between  any  shipper  and 
the  merchant  or  factor  to  whom  he  has 
consigned  any  agricultural  products  by  a 
carrier,  and  for  which  the  latter  has  exe- 
cuted a  bill  of  lading.  It  confers  upon  the 
latter  solely  and  exclusively  the  right  of 
sale.  Under  the  Civil  Code,  a  debtor  may 


give  In  pledge  wbatover  iKilonRn  to  him, 
(Rev.  Ovil  Code.  art.  3143,)  but  becuinut 

pledge  for  his  own  debt  the  property  of 
another  without  the  express  or  tacit  con- 
sent of  the  owner;  and,  if  the  consent  he 
tacit.  It  must  be  Inferred  from  the  circum- 
stances so  strong  as  to  leave  no  doubt  of 
the  owner's  Intention;  as  If  be  was  pres- 
ent atthemaklngot  the  contract,  or  If  "be 
himself  delivered  to  the  creditor  the  thing 
pawned."  Id.  art.  8146.  ChanceUor  Ken^ 
in  his  comprehensive  treatment  of  this 
question,  says  of  the  relations  of  principal 
and  factor:  "Though  a  factor  may  sell, 
and  bind  his  principal,  he  cannot  pledge 
the  goods  as  a  security  for  his  own  debt, 
even  thongh  there  be  the  formality  of  tlie 
bin  of  parcels  and  a  receipt.  The  princi- 
pal may  recover  the  goods  of  the  pawner, 
and  his  Ignorance  that  the  factor  held  the 
goods  in  the  character  of  factor  Is  uo  ex- 
cuse. The  doctrine  that  a  factor  cannot 
pledge  is  sustained  so  strictly  that  it  li 
admitted  he  cannot  do  It  by  indorsement 
and  delivery  of  the  bill  of  lading  any  more 
than  by  the  delivery  of  the  goods  tfaem- 
selvea.  To  pledge  the  goods  trf  the  prin- 
cipal Is  beyond  the  scope  of  the  factor's 
power;  and  every  attempt  to  do  it,  under 
the  color  of  a  sale,  Is  tortlona  and  void. ' 
2  Kent,  Comm.  626.  In  confirmation  of 
this  principle  this  court  has  frequently  held 
that  the  factor  cannot  pledge  property 
consigned  to  him.  In  Hadwln  v.  Ffask,  1 
La.  Ann.  74,  our  predeeassor  Mid:  "On 
the  question  of  law,  the  doctrbte  is  well 
settled  that  the  factor  cannot  pledge  for 
his  own  debts  property  consigned  to  him, 
nor  can  he  give  It  in  payment  of  his  own 
debts. "  The  stimfi  was  announced  In  Bun- 
niot  v.  Fuentee,  lO  Tja.  Ann.  70.  In  Tonag 
T.  Scot,  2S  La.  Ann.  818,  the  court  said: 
"This  court  has  freqwntly  decided  that 
the  facTor  cannot  pledge  or  give  in  pay- 
ment of  his  own  debts  property  Intrusted 
tn  him  for  sale. "  Avery  v.  Gnrney.  17  La. 
166;  Hadwln  v.  Fisk,  1  La.  Ann.  74;  Mil- 
ler V.  Schneider,  19  La.  Ann.  300.  In  Allen 
T.  BHuk,  120  U.  8.  20.7&np.Ct.Rep.  4«0th» 
supreme  court  expressed  its  approval  of 
this  doctrine  thus:  "By  the  common  law, 
a  factor  or  agent  for  sale  has  no  power  to 
pledge,  wbethw  the  owner  baa  Intrusted 
blm  with  tlie  possession  of  tlie  goods 
themselves,  or  with  the  oymbiils  of  them, 
as  by  consigning  them  to  him  by  a  bill  of 
lading,  In  which  he  Is  consignee  or  1n- 
dorser;"  quoting  Kent  with  approval. 
But  it  Is  coutended,  In  this  case,  that  the 
bills  of  lading  were  Indorsed,  and  there- 
tore  the  bank  was  authorised  to  accept 
them  In  pledge,  aa  It  would  have  accepted 
other  commercial  paper.  Bat  It  is  neces- 
sai*y  that  we  should  take  Into  considera- 
tion thecharacterand  Incidents  of  a  bill  of 
lading,  and  ascertain  to  what  extent  tb«7 
are  negotiable,  and  In  what  manner  tb^ 
may  become  so.  Kent  defines  a  bill  ai  lad- 
ingtobe^arecelptfortheconv^anceofthe 
cargo  of  a  carrier ;  and  though  it  Is  signed 
by  the  master,  he  does  It  as  the  agent  of 
the  owner,  and  It  Is  a  contract  blading 
upon  them.  By  the  bill  o(  lading  the  mas- 
ter enffnECH,a8  a  common  carrier,  to  carry 
and  deliver  the  goods  to  the  consignee,  or 
his  order.  It  Is  the  fli>cument  and  titie  of 
the  goods,  and  as  such,  U^t  be  to  order  or 
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aRftlcMC*,  la  tmislenble  In  marfcet.  The 
Indnmeinnit  ud  Mivery  of  It  tranatera 

the  propertyln  the  nuods  from  the  date  of 
OffllvKrj."  a  Kent,  Comm.  207.  Tlierelore 
the  IA\\b  of  lading  iyened  by  the  railruud 
ciiinpiLny  to  Webb,  as  the  ahipper,  prima- 
rily  evldniees  hla  title.  Tbejr  are  In  the 
name  ot  Webb  atone,  and  not  of  tbe  loan- 
er,  on  order.  Tbe  giiocla  wore  not  dellv- 
wable  to  LAlande,  or  order,  or  aaalffus, 
bat  to  hlBd  todiTldoally.  The  provlKlons 
ot  the  act  of  1868  on  thla  anbject  are  that 
Any  bill  ot  lading  given  by  any  forward- 
er, boat,  railroad,  tranapurtation  or 
transfer  company  may  be  transferred  by 
Indorspment  tboeln,  and  any  peraon  to 
wbom  tbe  same  may  be  trauafbrred  aball 
be  deemed  and  taken  to  be  the  own«r  of 
tbe  goods.  wareH,  mercbandlee,  grain, 
floor,  or  other  pmdore  or  commodity 
tberrin  spwlfied.  so  far  hh  to  give  validity 
to  any  pledge,  Hen,  or  trannter  made  or 
created  by  aoch  person  or  persona, "  etc. 
Section  0,  act  160,  1868.  Bat  as  Lalande 
alone  was  named  aa  the  consignee  In  the 
billR  of  lading,  and  the  goods  were  not 
tbwennder  ddlTerable  to  hla  order,  or  to 
bis  assigns,  his  indorsement  operated  aa 
an  assignment  ot  them  only  to  tbe  bank. 
But  In  any  event,  an  Indorsement  of  a  bill 
ot  lading  has  not  a  like  etfect  aa  the  In- 
dorsement of  bills  and  notes.  In  the  case 
of  Sbaw  Ballroad  Co..  101  n.  S.  557,  the 
supreme  court  conftldmd  the  effect  o(  an 
Inaursemoit  ol  a  bill  of  lading  which  waa 
made  under  a  similar  act  to  tAat  of  186R, 
and  they  said:  "It  docs  not  necessarily 
follow,  thei-efore,  that  becanae  a  statute 
has  made  bills  of  lading  negotiable  by  In- 
dorsement and  df^lrery  all  the  conae- 
qnmcea  of  au  Indorsement  and  delivery  of 
DiUsandsotesbctoTematnrtty  ensue,  or  are 
Intended  to  resnlt,  from  such  negotiation. 
The  fonetion  ot  that  Instrnment  la  en- 
tirely different  from  that  ol  a  bill  or  note. 
It  is  not  a  repreaentattve  ol  money,  used 
for  tlie  transmiasfon  of  money,  or  for  the 
payment  of  debta,  or  pnrchaae.  It  does 
not  pasa  from  hand  to  hand,  as  bank- 
notes or  coin,  •it  la  acontract  for  the  per- 
tormanee  of  a  certain  doty.  Trne,  It  la  a 
symbol  of  ownership  of  the  goods  cov- 
ered by  it.  a  repreeentatlcm  ot  the  goods. 
Bat  U  the  gooda  themaelves  be  lostorstol- 
Mi,  no  sole  ot  them  by  the  finder  or  thief, 
tbnagh  to  a  bonA  dtfepurchaaer  for  value, 
will  divest  th«  ownership  ot  the  person 
wtao  lost  tbem,  or  from  whom  they  are 
stolen.  Why,  then,  ahonld  tbe  sale  of  the 
symbol  ormererepreaentative  ol  the  gooda 
have  such  eDaetf '  This  the  court  held  not 
to  be  the  case,  and  said  farther:  "No 
statute  la  to  be  conatrned  aa  altering  the 
common  law  farther  than  ita  worda  im- 
ptMrt.  It  Is  not  to  be  construed  aa  mak- 
ing any  innovation  upon  tbe  common  law, 
which  it  doeenot  fairly  express.  Eapeclal- 
ly  is  so  great  an  Innovation  aa  would  be 
plaelim  blUa  of  lading  on  the  same  tooting 
to  an  respeeta  with  bills  of  exchange  not 
to  be  inferred  from  worda  that  can  be  fully 
satisfied  without  It.  The  law  baa  moat 
carefully  protected  the  ownership  of  per^ 
sonal  property,  otbertbanmoney.agalnst 
misapiHVprlatton,  byotfaerathan  tlieown- 
er,  em  whan  tt  Is  oat  of  hla  poasession. 
This  protection  woald  be  largely  wlth- 
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drawn  K  themlaapproprlAtlonB  of  Its  «ym- 
bol  or  repreaentation  eoald  avail  to  defeat 
the  ownership,  even  when  tbe  person  who 
claims  under  the  misappropriatioB  bad 
reason  to  bnlieve  that  the  person  from 
whom  he  took  the  property  bad  no  ri^lit 
to  It. "  Then  the  fact  that  tbe  bills  of  lad- 
ing In  quustlon  were  not  negotiable  in 
form,  and  the  cotton  was  not  deliverable 
to  the  order  ol  Lolande,  and  that  tbwe- 
fore  the  bills  ot  lading  were  not  transfera- 
ble In  market  when  Lalande  received 
them,  and  tbe  fact  that  even  II  be  bad  In- 
dorsed tbem  they  would  have  only  pos- 
sessed restricted  negotiability,  and  If  lost 
or  stolen  conld  have  been  recovered  from 
a  bona  Ode  holder  for  valne,  when  added 
to  tbe  tact  that  bank  acquired  tbem 
from  a  men-bant  and  factor,  without 
question,  and  who  waa  without  authority 
to  pledge  them  for  bla  own  debt,  entitle 
the  owner  ot  tbe  property  to  recover. 
Lalande  being  a  commission  merchant 
and  cotton  factor,  and  well  known  to  the 
bank  aa  such  for  a  series  ot  years  anterior 
to  the  time  ol  these  transactions,  it  Is 
chargeable  with  notice  of  tlw  relations 
Istlng  between  tbe  parties,  or  it  waa  rc»> 
Bonal>ly  put  upon  Ita  guard  against  dam- 
ages by  the  possession  of  such  knowledge, 
and,  under  the  circumstances,  should  have 
Inatltuted  proper  Inquiries  of  Lalande. 
Surely  the  bank  cannot  plead  Ignorance 
of  the  law  prohibiting  a  factor  to  pledge 
hla  cuatomer's  property  lor  bis  own  debt, 
and  at  the  same  time  protect  itself  by 
pleading  its  own  supposllon  of  Lalaude's 
ownership  from  what  appeared  on  the 
face  of  bllla  of  lading  which  are  non-nego- 
tiable. In  terma.  By  the  coorae  of  Its  own 
dealing  It  assumed  the  risk  ot  Lalande's 
title,  and  the  validity  of  tbe  pledge. 

Tbls  ease.  In  oor  opinion,  ocrapies  the 
precise  attitude  ot  Siem  Broa.  v.  Bank.  84 
La.  Ann.  1120.  In  that  case  It  la  ate  ted 
tha  t  the  plaintiffs  owned  the  eoapons :  tbat 
Bader  &  Co.  had  no  authority  to  pledge 
them  to  the  bank;  that  they  bad  so 
pledged  them  for  their  personal  account 
after  tbelr  maturity.  Tbe  court  holds 
"the  antborildes  are  quite  unanimous. and 
entirely  convincing,  that  the  purchaser  or 
pledgee  of  negotiable  Instruments  after 
maturity  whose  rights  are  derived  from 
one  who  Is  not  the  owner,  and  who  la  not 
auth  oriaed  to  sell  or  pledge,acqnlree  no  title 
or  right  thereto  or  tliereupon  as  against  the 
trne  owner. "  Bills  and  promissory  notes 
overdue  are  atlU  negotiable, quite  aa  murti 
so  as  they  were  before  thpy  became  due, 
but  tbe  elteet  ol  tbelr  transfer  after  mato- 
rity  Is  different  from  the  etffect  ol  anch 
transfer  before  maturity.  In  the  latter 
caaethe  pnrchaaer  orpledgee  in  good  faith 
wonid  acquire  free  ot  eqaltlea  between  the 
original  parties,  bnt  In  tbe  former  case  he 
would  not.  So  it  Is  In  respect  to  tbe  tra  ns- 
ter  of  non^ni^otlable  bills  of  lading.  Tbe 
tranater  passes  only  such  tltleaa  the  tran»> 
lerrer  had,  anbject  to  the  equities  existing 
between  him  and  tbe  consignor  orsblpper. 

Thla  la  not  a  case  for  tbe  application  of 
the  eqaltableeetoppel  pleoded  by  the  bank 
against  the  claims  ot  the  owner.  Au  far 
as  the  record  shows,  tbe  shipper  had  no 
agency  whatever  in  tbe  mutter,  and  evi. 
deutly  accepted  Just  such  a  bill  as  tbe 
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carrier  tendered  him.  Ab  waa  very  Justly 
observed  by  tbe  sapreme  court  in  Liver- 
pool, etc., Steam  Co.  V.  Phenix  Ins.  Co., 129 
U.S.  441,9  Sup.  Ct.  Rep. 469,  the  carrier  and 
his  customer  do  not  stand  upon  a  looting 
of  equality.  The  individual  customer  has 
no  real  freedom  of  choice.  He  cannot  af- 
ford to  higgle,  or  stand  out,  and  seek  re- 
dress from  the  courts.  Be  prefers  rather 
to  accept  any  bill  of  ladlngfi  or  to  sign  any 
paper  that  the  carrier  pmratB,  and  In 
most  cases  he  has  noalternative  bat  todo 
this  or  abandon  his  business.  The  plain- 
tlH  seemed  to  have  had  no  choice  or  voli- 
tion in  the  matter,  and  the  doctrine  of 
equitable  estoppel  does  not  apply  to  such 
a  case.  Jodgment  affirmed. 


LounzAiu  ft  N.  O.  Icb  Co.    Pabkbr,  Tax 

Collector. 

(Sumrme  Court  of  Xoutotono.  April  7,  1800. 

*iLa.Ajm.) 

OoannciTUTioirAL  Law — Esbmptioh  vbok  Taxa- 
tion. 

The  amendment  to  article  207  of  the  oonstl 
totion,  the  adoption  of  which  was  promulgated 
12th  May,  1888,  did  not  operate  to  exempt  from 
taxation  for  the  year  1888.  The  property  so  aa- 
lessed  owed  the  tax  from  the  oompletlon  of  the 
asseasment  rolls  on  the  Slat  Mardi,  1888. 
(Syllaims  by  the  Couart) 

Appeal  from  civil  district  court,  parish 

of  Orleans;  Voorhieb,  Judge. 

WyuDe  RoKera,  for  appellant.  Jamoa  C. 
Moiae,  James  B.Gutbrie,  and  J.P.Homor 
A  Sod,  for  appellee. 

McEnbry,  J.  The  platntltt  company  en- 
Joined  the  seizure  of  its  Ice  factory,  situ- 
ated In  the  city  of  New  Orleans,  by  the 
state  tax  collector  fur  taxes  due  in  the 
year  1888.  on  the  ground  that  the  amnnd- 
ment  to  article  207  of  tbe  constitution  ex- 
empted said  property  from  taxation,  and 
was  In  force  when  the  tax  waa  levied. 
There  was  judgment  for  the  plaintiff,  and 
the  defendant  tax  collector  has  appealed. 
The  property  under  seizure  was  assessed 
lor  taxation  in  the  year  1888,  under  the 
provlsioDS  of  Act96  of  and  the  assess- 
ment  rolls  were  completed  on  the  SUt  of 
March,  1888,  and  were  filed  with  tbe  tax 
collector  on  August  2ttth  folluwlng.  The 
tax-rolls  should  have  been  filed  with  the 

g roper  official  of  the  city  of  New  Orleans 
y  tbe  1st  day  of  May,  and  with  tbe  au- 
ditor of  the  state  by  the  1st  day  of  July. 
Section  S,  Act  98  of  im.  Act  109  of  the 
Acts  of  18S2  compels  the  ctty  of  New  Or- 
leans to  levy  a  tax  tor  each  year  between 
the  Ist  day  of  May  and  the  80th  day  of 
June. 

The  question  at  Issne  is,  was  the  prop- 
erty of  the  plaintiff  company  liable  to  tax- 
ation before  the  adoption  of  tbe  constltn- 
tlooal  amendment  exempting  It  from  tax- 
ation? The  property  could  have  been  as- 
sessed only  under  Act  98  of  1886,  aa  It  was 
the  revenue  law  in  force  when  tbe  asBesB- 
ment  was  made.  This  act  required  the 
assessment  to  be  completed  by  the  31st  of 
March  of  each  year,  and  directs  copies  of 
tbe  rolls  for  the  city  of  New  Orleans  to  be 
returned  to  the  proper  city  official  by  the 
Ist  of  May, and  to  the  auditor  of  the  state 
by  the  Ist  day  of  July,  so  that  tbe  dty  of 


New  Orleans  can  proceed  to  collect  the 
municipal  taxes  In  pursuance  of  the  dtreo* 
tions  contained  in  Act  109of  1883.  Fur  the 
parishes  other  than  Orleans,  the  rolls,  hy 
Act  98,  are  directed  to  be  returned  to  the 
recorder  of  mortgages,  sheriffs,  and  the 
anditor  as  soon  as  possible,  but  before  tbe 
1st  day  of  each  year.  The  law  does  not 
declare  at  what  precise  time  the  tax  Is  dae, 
but  makes  It  collectible  firom  the  date  of 
the  filing  of  the  rolls.  The  date  erf  the 
collection  depmds  upon  the  energy  and 
ability  of  tbe  assessor  to  fomlsh  copies  of 
tbe  rolls,  and  this  dates  from  any  day  be- 
tween closing  and  completion  of  the  as- 
sessment to  the  last  day  provided  for  tiie 
filing  of  the  same.  The  tax  Is  due,  that  is, 
the  property  assessed  owes  the  tax.  from 
the  completion  of  the  assessment  on  the 
81st  of  March  of  each  year,  as  provided  for 
by  the  Act  98  of  1886.  The  last  day  of  the 
filing  of  the  rolls  with  the  city  of  New  Or- 
leans and  the  auditor  of  public  accounts 
was  fixed  respectively  the  let  day  of  May 
and  the  let  day  of  July.  Tbe  rolls  ought 
to  have  beoi  filed  in  accordance  with  tbe 
pro  vlidons  of  tbe  act, "  as  soon  as  possible, " 
and  the  delay  of  the  assessors  in  periorm- 
Ing  their  duty  cannot  bave  the  effect  of  re- 
lieving tbe  property  from  the  burden  ol 
taxation  which  the  law  had  Imposed. 
When  the  rolls  of  the  city  of  New  Orleans 
are  filed  with  the  auditor,  this  of  course 
authorizes  the  state  tax  collector  to  pro- 
ceed to  tfaecollectlon  of  state  taxes,  orth^ 
are  charged  to  bim  In  tbe  auditor's  ottlce. 
Had  therolta  been  filed  In  accordance  with 
law,  he  would  bave  been  authorised  to 
collect  the  tax  after  the  let  day  of  July. 
He  could  have  collected  the  tax  had  they 
been  filed  on  any  day  before  this  date  after 
the  completion  of  tbe  rolls  on  the  Slst  of 
March.  Tbe  tax  Is  apportioned  and  ex- 
traided  on  tbe  rolls  by  the  assessor,  and 
-Uie  rolls  when  completed  and  delivered 
constitute  the  authority  for  the  state  tax 
collector  to  collect  the  tax.  As  he  could 
have  done  this  at  any  time  after  the  Slst 
of  March  had  the  aasessor  filed  the  rolls 
with  the  anditor.  It  is  evident  that  tbe 
property  was  liable  for  tbe  tax  after  tbe 
rolls  bad  been  completed,  although  Its  col* 
lection  was  postponed  until  they  were 
filed  with  the  auditor  and  charged  to  tlie 
collector.  The  promulgation  of  tbe  adop- 
tion of  the  amendmrait  was  Issued  on  the 
12th  of  May,  1888,  after  the  property  had 
become  liable  to  taxation  by  its  amend- 
ment and  tlw  completion  of  the  assess- 
ment rolls.  The  delay  In  dnlivertng  the 
rolls  cannot  defeat  the  tax  orchantee  tbe 
Btatna  of  tbe  property  as  it  was  fixed  on 
the  rolls  at  tbe  completion  of  the  nnnriin 
ment.  The  amendment  to  article  207  d 
the  constitution  did  not  operate  retroact- 
ively and  exempt  the  property  for  the  tax 
which  rested  on  It  prior  to  its  exemption. 
State  V.  City  of  New  Orleans,  40  La.  Ann. 
697, 4  Bouth.  Kep.  89].  It  Is  therefore  or< 
dered,  adjudged,  and  decreed  that  tbejnt^ 
ment  appealed  from  be  avoided  and  an- 
nulled, and  it  Is  now  ordered  that  there  be 
judgment  in  favor  of  ddendant  dismissing 
plaintiff's  demand  and  dissolving  the  In- 
junction issued  herein,  with  costs  and  10 
per  cent,  special  damtves  as  attorney's 
fees. 
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Fknnbr,  J.  Had  not  the  rerenae  act  of 
July  12, 18S8,  been  passed  by  the  le^eu 
latnre,  no  one  would  contend  that  the  eon- 
etitatlonal  amendment  promulgated  on 
May  12, 188ft,  wonld  bare  operated  to  ex- 
empt plaintiff's  property  from  the  tax  of 
IKSH,  which  had  then  been  regularly  levied 
under  the  act  o(  1S86,  duly  assessed,  and 
was  then  collectible.  To  hold  otherwise 
would  be  to  Klre  a  retroactive  operation 
to  the  amendment,  which  we  have  hereto- 
foredistlnctly  denied.  State  v.  City  ol  New 
Orleans,  40  La.  Ann.  697,  4  South.  Bep. 
801.  The  claim  of  exemption  from  taxa- 
tion for  that  year  urged  by  plaintiff  Is 
therefore  based,  not  on  the  eonstitutlunal 
amendment,  but  on  the  subsequent  legis- 
lative act.  Nothing  is  better  settled  than 
that  the  legislature  Is  puwerlPHs,  directly 
or  indirectly,  to  grant  exemptions  from 
taxation.  This  rlew  Is  concluaireasalnat 
tbe  platntitTs  pretensions. 

Beheariog  refued. 


Fauud  t.  iLUNon  Cent.  B.  Co. 

(Supreme  Court  of  Loulgiana.  Feb.  10,  USOl 
Axm.) 

Baa  AnnimcuLVA,— FAOT8  Dbcidbd  bt  Surun 
CousT— AmAL-BoKD— Intekbst. 

1.  The  SQpreme  oonrt  Is  bound  to  take  oqoni- 
nnoe  of  ilB  own  decisions,  and  of  fsots  wuidi 
were  proved  in  such  decisions. 

2.  Hence,  in  a  suit  for  damsoes  resaltinf 
from  an  accident,  a  fact  proved  in  the  case,  ana 
b€«ring  on  a  subsequent  case  growing  out  of  the 
same  cause,  will  be  noticed  In  the  latter  case,  in 
which  the  testlnumy  is  lutloent  cm  the  point. 

8.  Under  anoh  cinmmstanoes  the  second  oMe 
will  be  remanded  for  teatimony  on  the  point,  in 
furtherance  of  substantial  Justloa. 

OH  IfOnOIT  TO  DISHISB. 

1.  Interest  accrued  <m  a  demand  when  Judg- 
ment is  rendered  fonns  part  of  the  Judgment,  and 
most  be  secured  as  soch  In  a  bond  for  a  suspen- 
sive appeal. 

8.  But  Interest  which  dates  only  from  the  ren- 
dition of  the  Judgment  Is  not  to  be  calculated  in 
fixing  the  amount  of  a  suspensive  appeal-bond. 

&  Nor  is  it  neoessary  to  include  costs  of  salt 
in  making  up  the  amount  of  such  a  bond. 

4.  Costs  and  future  interest  are  omuidered  as 
seonred  by  the  half  In  esoess  for  which  the  Judg- 
ment was  given. 
(SvUobut  by  fUe  Gourfc) 

Appeal  from  civil  district  court,  pariab 
of  Orleans ;  F.  D.  Kino,  Judge. 

(Urault  FamTt  for  appdlants.  Bu^f 
Dtnkelsplel  A  Hart,  for  app^lee. 

P»ch£,J.  The  railroad  company  appeals 
from  ajudgmentof  f5,000  In  favor  of  plain- 
tiff as  damages  for  the  sufferings  and  the 
death  of  her  husband  by  the  fulling  on 
blm  €a  certain  abeds  owned  by  tbe  dnend- 
ant  company.  Tbe  death  of  Palaad  re- 
sulted from  the  same  accident  which 
eanaedthat  of  John  H.  Tucker,  the  circum- 
stances of  which  are  recited  in  our  opin- 
ion In  tbe  case  of  Tucker  v.  Same  Defend- 
ant, ante,  134,  (recently  decided,)  which 
are  the  same  here,  with  this  difference: 
that  Tucker  was  killed  while  walking  by 
the  ahedfl  on  the  sidewalk,  while  Palaud 
met  wllii  bis  death  while  be  was  under 
the  sbeds  on  defendant's  premises. 

Under  our  understanding  of  tbe  issue* 
Involved  In  tbe  present  case.  It  becomes 


Important  to  ascertain  and  to  Judicially 
determine  the  circumstances  under  which 
Palaad,  the  deceased,  entered  the  premlRea 
and  foiind  himself  under  the  sheds  of  the 
defendant  at  tbe  time  that  the  accident 
occurred.  Now,  in  Tucker's  Case,  It  was  in 
proof  that,  some  time  previous  to  the  fall 
of  the  sheds,  Palaud  had  been  employed 
by  the  company's  agent  to  keep  trespass- 
ers off  the  premises,— a  circumstance 
which  would  have,  in  our  opinion,  a  very 
material  bearing  on  the  issue  herein  in- 
volved. And,  strange  to  say,  the  record  In 
tills  case  contains  no  testimony  whatever 
on  this  point.  We  deem  it  onr  duly  to 
take  cognizance  of  facts  proved  In  a  case 
submitted  to  our  review,  which  have  a 
direct  bearing  on  another  case  also  under 
submission  before  us,  for  adjudication. 
Uubbs  V.  Kaufman,  40  La.  Ann.  320,  4 
South.  Bep.  68;  Meyer  v.  Parker,  41  La. 
Ann.  440.  6  South.  Rep.  670.  But  that  eog^ 
nlzance  in  the  present  case  is  not  of  ite^ 
BufHclent  to  shape  our  decree.  Hence  we 
feel  constrained  to  remand  the  case  for 
proof  on  this  Important  point.  It  Is  tbere- 
forK  ordered  that  the  judgment  herein  ren- 
dered be  annulled,  avoided,  and  reversed. 
It  is  now  ordered  that  the  case  be  re- 
manded to  the  district  eourt  lor  tbe  pnr> 
pose  of  taking  evidence  on  the  point  here* 
In  stated,  and  of  determining  whether  or 
not  the  deceased.  Herman  Palaud,  was 
employed  as  keeper  of  the  defendant's 
sheds  at  the  time  that  the  accident  which 
caused  his  death  happened :  all  costs  to 
abide  the  final  determination  of  the  cause. 

Fkkmbb,  J.,  absent. 

UOTION  TO  SIBMiaS. 

Pocb£,  J.  The  proceeding  thus  quali- 
fied, which  we  are  about  to  review,  is 
properly  an  appeal  by  plaintiff.  In  whose 
favorthe  judgment  on  the  merits  was  ren- 
dered below,  from  a  decree  which  denied 
her  motion  to  set  aside  the  appeal  taken 
by  tbe  defendant  corporation,  and  ia  pred- 
icated on  the  following  grounds:  (l)Tbat 
the  surety  on  the  appeal-bond  was  not 
good  or  sufficient  for  the  amount  (or 
which  he  bad  bound  himself;  (2)  that  the 
amount  of  the  bond  furnished  was  Insuffi- 
cient to  sustain  a  suspensive  appeal.  The 
relief  prayed  for  wan  In  the  alternative, 
either  the  absolute  dismissal  of  the  appeal 
or  to  decree  It  deyolutlon  only.  After 
hearing  evidence  and  argument  of  coun- 
sel, the  district  judge  discharged  tbe  rule 
taken  by  plaintiff,  and  her  present  ai>- 
peal  iR  from  that  judgment.  In  this 
court  she  coupled  her  appeal  to  a  motion 
tm  hence  dismiss  defendant's  appeal  from 
tbe  judgment  on  the  merit! ;  bat  the  only 
question  legally  before  us  Is  the  appeal 
from  the  judgment  on  plalntiU's  rule  in 
the  lower  court  for  the  dismissal  ol  the 
appeal  taken  by  defendant. 

1.  Thejudgment  on  the  merits  below  was 
In  favor  of  plaintiff  In  the  sum  of  f 5,000, 
with  legal  Interest  from  the  date  of  Its 
rendition,  and  for  costs  of  suit.  The  rec- 
ord shows  to  our  satisfaction,  as  it  did  to 
the  district  judge,  that  the  surety  on  the 
appeal-bond  Is  good  for  the  amount  In 
which  he  proposed  to  bind  himself.  He 
owes  no  debts,  except  taxes^J^J:^!^  |^ 
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the  end  of  thecarreDtyear;  and  he  owns 
the  property  assesaed  at  f7,600,  and  ap- 
praised by  a  competent  exiiert  at  $8,000, 
OB  ItB  present  market  value.  Hence  we 
consider  him  a  competent  surety  on  a 
bond  of  t7,500. 

2.  Bat  plalntin'B  aecond  point  is  that 
the  bund  Itaelf  is  not  of  an  amount  suffi- 
cient to  enatain  a  Buspenelre  appeal,  and 
the  contention  Is  that  it  does  notcurw 
Interest  and  costs  of  salt.  The  require* 
ment  of  the  Code  as  to  a  suspenHtTe  ap- 
peal from  a  moneyed  Judfcment  Is  that  the 
appeal-bond  be  "for  a  sum  exceedln)?  one- 
half  of  the  amount  for  which  the  Judg- 
ment was  given.**  Code  Prac.  art.  576.  No 
mention  la  made  In  terms  either  of  taiter^ 
est  or  costs,  and  hence  It  would  not  be  a 
violent  presumption  to  conclude  that  the 
law-maker  did  not  Intend  either  to  figure 
as  elements  In  making  up  the  amouiit  at 
the  bond.  The  law-maker  doubtless  con- 
sidered that  both  were  protected  In  the 
half  required  In  excess  of  the  amount  fur 
which  the  Judgment  was  given;  and,  If 
the  matter  was  res  Jiova,  that  coDcluslon 
would  strongly  commend  itself  to  such  a 

iudlclal  construction.  But  It  has  been  held 
n  several  cases  that,  In  making  up  a  sus- 
pensive appeal-bond,  Interest  which  had 
accrued  on  the  demand  or  claim  previ- 
ous to  and  up  to  the  date  of  the  judg- 
ment should  be  included  as  part  of  the 
Judgment.  Boss  Fargoud,  2  La.  85; 
Brown  v.  Brown,  9  La.  Ann.  310;  Jnrda 
Judge,  29  La.  Ann.  776.  Hence  that 
rule  can  be  considered  as  settled,  and  we 
have  no  desire  to  disturb  It.  But  It  has 
no  application  to  the  bond  now  underdls- 
cuBslon.  because  the  Judgment  appealed 
from  covers  no  pre-existing  tnterrat,  and 
contemplates  none  but  future  accruing  in- 
terest, to  date  only  from  the  rendition  of 
the  Judgment.  It  stands  to  reason  that 
interests  which  had  no  existence  previous 
to  the  Judgment,  from  which  alone  they 
are  to  spring  and  to  derive  their  being, 
can  have  no  effect  to  swell  the  amount  of 
the  Judgment  at  the  very  moment  that 
the  decree  Is  rendered.  Hence  it  follows 
that  In  this  case  the  Interests  to  accrue  In 
the  future  formed  no  Integral  or  computa- 
ble part  of  the  Judgment  at  the  date  of 
Its  rendition.  As  tbey  had  yet  no  actual 
being,  they  could  produce  no  present 
effect. 

As  to  the  costs,  oqr  conclusion  is  that 
they  are  not  to  be  included  in  the  amonnt 
of  the  appeal-bond.  The  direct  question 
came  up  but  once  In  our  Judicial  history, 
and  It  was  settled  In  harmony  wlUi  the 
views  herein  expreased.  It  was  In  the 
case  of  Brown  v.  Brown,  9  La.  Ann.  810, 
in  which  tt^  court  said  that  a  different  in- 
terpretation hnd  up  to  that  time  never 
prevailed  or  even  been  contended  for.  It 
was  there  said:  ".4.  bond  being  required 
exceetllDg  by  one-half  the  judgment.  In- 
cluding Interest  accrued  to  the  date  of  its 
rendition,  the  appellee  is  well  secui'ed,  un- 
der that  Interpretation,  for  tbe  costs  and 
all  future  Interests.**  Indeed  no  other  in- 
terpretation affords  a  legal  reason  fur  the 
reaction  of  a  bond  exceeding  by  one>halt 
the  amount  of  the  Judgment  appealed 
from.  We  therefore  conclude  with  the  dis- 
trict Judxe  that  the  amount  ol  tha  bond 


famished  in  this  ease  Is  sufficle&t  to  sus- 
tain a  suspensive  appeal.  It  is  therdore 
ordered  that  the  judgment  of  tiie  district 
court  overruling  plaintiff's  motion  to  dis- 
miss the  appeal  takenby  defendant  In  thh 
case  be  affirmed  at  her  coata  tai  both 
courts. 


Raymond  t.  Vili.krb,  Recorder,  et  al. 

{Supram  Court  of  Louiakina.  Msrah  0,  U9Qi 
&  La.  Ann.) 

Uunn&inis— RsoisTSB  or  Dbsds  —  OAaoBuxicnt 
or  ImcBiPTioxs. 

1.  VondomtM  doss  not  lie  to  ihn  leoordcr  of 
cODveyaDces  to  compel  him  to  caaoel  insoripttou 
Bhowlnff  titles  to  real  estate  In  certain  parties, 
unless  It  is  shown  conclusively  by  final  sad  ex- 
ecutory Judgment  tliat  the  same  nave  been  decreed 
to  be  erssect,  contradictorily  with  tbe  parties  oon- 
oemed,  and  that  it  Is  bis  ministerial  dnty  to  ex- 

Eunge  them  from  the  archives  of  his  office,  tlis 
»8  80  when  the  recorder  discloaes  no  Interest 

2.  Parties  in  whose  favor  inscriptiiHis  exist 
on  the  conveyance  books  of  the  psriso,  cannot  be 
forced  to  appear  as  defendants  to  litigate  their 
riffhta  of  ownership  or  the  like  In  {woceedings 
against  the  reoorder  tor  the  oancellatian  of  tae 
same.  They  are  entitled  to  regular  laooeBi  and 
trial. 

8.  Exceptions  to  the  form  of  the  proceeding 
and  to  want  of  cause  of  action,  interwieed  fay  the 
parties  interested,  are  well  foondea  and  must 
DO  sustained,  in  such  a  case. 

4.  Ingrafting  ordinary  suits  In  whioh  UtlM 
to  real  estate  are  involved,  in  suohA  ptDOHdini; 
is  not  permissible, 
{ayUaJout  by  the  CovrL) 

Appeal  from  civil  district  court,  parleb 
of  Orleans;  ri.  U.  Rightob,  Judge. 

Joa.  Maille  and  Gus  A.  Breuux,  lor  ap- 
pellant. F,  Miobloara  and  T.  M.  GUI,  for 
appellees. 

Bbbuudbs,  C- J.  This  Is  an  appIleatloD 
lor  a  mandamas  to  comi>el  tbe  recorder  of 
conveyances  for  the  parish  of  Orleans  to 
cancel  from  his  books  several  inscriptions 
purporting  to  show  ownership  of  certain 
real  estate  in  this  city  In  various  persona, 
made  co-delendants.  Tbe  relator  was 
met  by  an  exception  to  tbe  form  ol  pro- 
ceeding, to  a  want  of  cause  of  action,  and 
eventually  a  denial  of  right.  From  an  ad- 
verse judgment,  this  appeal  lies. 

In  order  to  succeed  the  relator  ought  to 
have  established  (1)  that,  having  a  valid 
cause,  he  had  presented  his  claim  for  can- 
cellation to  the  recorder  of  con  vnrances; 
(2)  that  it  was  the  ministerial  duty  of 
that  ofBcer  to  have  made  the  erasures, 
wfaichhearbltrarllydecllDed.  Thegronnda 
relied  on  by  the  relator  are,  substantially, 
that  he  was  once  the  owner  of  a  certain 
lot,  and  building  thereon,  which  long  ago 
he  has  transferred  to  the  city  ol  New  Or- 
leans, which  presently  owns  thesame;  that 
since  said  transfer  certain  parties  have, 
under  judgments  rendered  against  lilm, 
seised  It,  and  become  the  adjudleatees; 
thatone  of  them,  or  his  represnitatives,  is 
in  possession  ol  it,  and  enjoystbereveaues 
yielded  by  it;  that  the  Judicial  sales  made 
to  said  parties  are  radical  nullities,  be- 
cause no  writ  of  any  kind  could  have  been 
lawfully  levied  on  said  property  as  bis 
while  it  stood  publicly  recorded  in  tbe 
name  of  the  city,  etc.  It  is  maniftet  tbat, 
Irom  bis  own  statement,  the  plalnUflhas 
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no  Interart,  and  dlsclowB  no  caoae  of  ac- 
tion, as  he  taaBceaaed  to  be  tbeowuer.and 
Sb  vested  wltli  no  mandate  to  champion 
the  rightB  of  the  city,  which.  It  they  be 
trodden  apon,  will  ha^e  the  privilege  of 
ivvendlcatlon.  ConcedlnK.  however,  that 
he  has  some  Interest,  It  Is  evident  that  his 
action  Is  palpably  one.  In  disgulHe,  to  an- 
nul titles  standing  In  the  name  of  others 
to  real  estate,  and  upon  which  the  court 
necessarily  would  hare  to  pass,  for  the 
Snscrlptions  could  not  be  canceled  unless 
the  titles  were  previously  prononnced. 
The  present  procradlUK  Is  nothing  hut  a 
rule  against  a  public  officer  to  compel  him 
to  perform  an  alleged  ministerial  function. 
Although  it  be  trne  that,  for  the  purpose 
of  giving  a  clear  title  to  a  porchaser  of 
property  at  a  Judicial  sale,  a  motion  to 
Bbovr  cause  Is  perratssible  against  the  par- 
ties In  whose  favor  mortgage  Inscriptions 
exist,  the  rule,  which  Is  not  inflexible, 
does  not  apply  to  parties  In  whose  favor 
Inscriptions  appear  on  the  eonreyance 
books. 

In  relation  to  the  summary  proceeding 
for  the  cancellation  of  mortgage  Inscrip- 
tions, It  has  been  well  said  ttaat  the  ob- 
ject is  to  compel  the  auditor  claiming  an 
apparent  charge  to  vindicate  his  righ  c,  but 
nut  to  oblige  him  to  litigate  it  in  the  ac- 
tion In  which  he  Is  called  to  answer,  It  he 
have  a  right  to  proceed  In  another  form 
or  before  another  fornm.  Bank  v.  Delery, 
2  La.  Ann.  650,  and  other  cases.  The  rea- 
son Is  manifest  that,  while  the  court  may 
order  the  otisure.  It  does  not  necnsarily 
have  to  pass  on  tbe  claim  of  a  mortgage 
right  of  the  party,  for  uBually  It  rel^ates 
both  to  the  proceeds,  the  validity  of  tbe 
same  to  be  snbsequently  determined; 
while  in  cases  of  cancellation  of  Inscrtp- 
tlons  from  the  conveyance  books  nu  auch 
refermce  can  take  plaice,  as  the  court,  pre- 
vious to  ordering  the  erasure,  ha  veto  pro- 
nonnre  tbe  titles  Invalid.  It  would  be 
iii'tnstroas  to  coerce  tbe  parties  to  ap- 
pear on  mere  notice  in  a  controversy 
which  In  form  is  summary,  and  in  sub- 
stance hasallths  emblems  of  a  real  action, 
to  litigate  their  titles  In  that  hasty  way. 
The  proper  practice  would  be  to  proceed 
against  the  parties  r^fularly,  and.  If  de- 
sirable, to  connect  tbe  recorder  of  convey- 
ances with  the  pniceedlng. 

Ingrafting  ordinary  suits,  In  which  ti- 
tles to  real  estate  are  involved,  on  a  sum- 
mary proceeding  against  an  officer  to  re- 
quire the  execution  of  a  ministerial  duty. 
Is  not  iJIowable.  In  such  cases  the  de- 
fendant, who  would  be  entitled  to  a  trial 
by  Jury,  could  be  debarred  of  It.  We  are 
authorised  to  take  Judicial  notice  of  our 
own  decisions.  Palaud  v.  Bailroad  Co., 
42  La.  Ann.  — ,  ante,  89S.  Under  that  as- 
sumption, we  cannot  Ignore,  and  know 
that  It  appears,  by  proceedings  brought 
In  this  court  by  Raymond,upon  which  we 
bare  rendered  an  opinion  and  decree,  that 
be  has  taken  steps  In  the  lower  court  to 
elect  the  Blllgery  heirs  from  this  same 

froperty.  State  v.  Judge,  41  La.  Ann.  951, 
Sooth.  Rep.  721.  The  present  proceeding 
against  the  recorder  of  conveyances  ap- 
pears to  be  a  subterfuge  to  accomplish  In- 
directly, if  possible,  that  which  could  only 
be  done,  and  has  been  undertaken,  di- 


rectly. Had  theplalntlff  already  obtained 
final  and  executory  Judgments  contradic- 
torily with  such  parties,  recognlidng  his 
pretensions  and  decreeing  the  cancellation 
of  the  inscriptions  here  in  question,  and 
had  he  presented  the  seme  to  the  recorder 
of  conveyances,  with  a  demand  for  eras- 
ure, and  had  tbe  latter  refused,  without 
good  cause,  to  erase  tbe  Inscriptions,  the 
plaintiff  would  have  bad  tbe  right  tocom- 
plain,  and  would  have  obtained  redress; 
but  he  has  not  established  any  such  griev- 
ances, and,  In  the  absence  of  such  show- 
ing, or  the  like,  he  cannot  obtain  the  relief 
which  be  seeks.  Surely  tbe  recorder  is  not 
at  fault,  and  the  objections  set  up  by  the 
parties  really  in  Interest  were  properiysnB- 
talned.  Judgment  affirmed. 


Eltton  Land  Co.  v.  Mayor.  Etc.,  or  Bib- 

HINQHAM. 

(Supreme  Court  of  Akdyama.  Hay  29,  180a) 
CoiTBTmrnONiJ.  La.w— Taxation— Uiimioifai<  Cob- 

PORATlOnS. 

The  charter  of  the  city  of  Birmingham,  |  90, 
rabd.  96,  provides  that  "if  tbere  is  any  proper^  in 
the  olty  on  the  Is  t  day  of  January  of  the  then  current 

J ear,  whloh  was  not  io  the  tAlj  on  the  let  day  of 
auaaryof  the  preoedinff  year,  •  •  •  andcon- 
sequenUy  not  apiowod  for  state  taxation  during 
the  preceding  year,  then  it  shall  be  lawful  for  the 
clerk  of  the  board,  and  it  sliall  be  his  du^,  to 
aasesa  such  property  •  *  •  at  a  fair  valuation, 
*  *  *  which  shall  be  added  to  the  valuation  as 
asHSsed  for  state  taxes  for  the  preoeding  year, " 
and  the  municipal  taxes  assessed  on  the  resulting 
valuation.  The  provision  is  likewise  extended  to 
Improvements  erected  in  the  preoedlngyear,  and 
euhancin?  the  value  of  the  property.  Held,  that 
this  section  Is  in  violation  of  ConsL  Ala.  art  11, 
I  ?,  whloh  providea  that  "no  city  *  •  *  sbali 
levy  or  collect  a  larger  rate  of  taxation  In  any 
one  year  on  the  property  thereof  than  one- ha  If  of 
1  per  oe&t  of  the  value  of  such  pnqwrty  as  as- 
sessed toe  state  tszatlim  during  the  preoedlag 
year," 

A  ppeal  from  city  court  of  Blrmtngbam ; 
H.  A.  Sharpr.  Judge. 

This  action  was  brought  by  the  appe- 
lant, a  private  corporation,  against  the 
municipal  authorities  of  the  city  of  Bir- 
mingham, to  recover  taxes  which  plaintin 
had  paid  under  proteat,  as  levlea  by  de- 
fendant for  and  during  tbe  year  1887,  and 
was  commenced  on  the  IStb  October,  1888. 
Defects  of  forms  in  the  pleadings  were 
waived  by  tbe  parties,  and  the  case  was 
submitted  to  the  decision  o!  the  court, 
without  the  Intervention  of  a  Jury,  on  an 
agreed  statement  of  facts.  The  court 
rendered  Judgment  for  the  defendant,  and 
this  Judgment  Is  here  assigned  as  error. 

A.  T.  LoDdoa,  for  appellant.  Cabanisa 
A  H'eal/^,  for  appellee. 

Ci^PTON,  J.  Section  20,  subd.  25,  of  the 
charter  of  the  city  of  Birmingham,  after 
conferring  power  on  the  mayor  and  alder- 
men to  assess,  levy,  and  collect  taxes  on  all 
property  In  the  city  for  each  year,  not  ex- 
ceeding one-hall  of  1  per  cent,  on  the  value 
thereof,and  providing  that  the  assessmentB 
are  to  be  made  by  the  clerk  of  the  city  from 
the  state  and  county  assessment  books  as 
asscKsed  for  statetaxes  tbeprecedingyear, 
further  provides:  "That  If  there  was  any 
property  In  the  city  on  the  Istday  of  Jan- 
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nary  of  tbe  then  cnrrent  year  which  was 
not  In  tbe  dty  on  the  iBt  day  of  January 
of  the  preceding  year,  or  If  there  were  Im- 
provements  on  tbe  let  day  of  January  of 
the  then  current  year  erected  on  property 
materially  eohanclng  the  value  o(  BDcb 
property,  which  eafd  Improvementa  had 
not  bem  erected  on  the  iBtday  of  Januaiy 
of  the  preceding  year,  and  conaequently 
not  aBSeaeedtor  state  taxation  during  the 
preceding  year,  then  it  shall  be  lawful  for 
the  clerk  of  the  board,  and  It  shall  be  his 
duty,  to  assess  each  property  or  Improre- 
ments  at  a  fair  valuation,  which  said  val- 
uation shall  be  added  to  the  valuation  as 
assessed  for  state  taxes  for  the  preceding 
year,  and  the  taxes  so  assessed  shall  be 
collected  as  the  other  assessments  are  col- 
lected." Act8l882-83,  p.  801.  Dnder  the  au- 
thority conferred  by  this  section,  the  may- 
or and  aldermen  caused  to  be  assessed  for 
taxation  lor  the  year  1887  personal  prop- 
«*rty  of  the  Elyton  Land  Company,  which 
was  not  within  the  city  on  tbt  Ist  day  of 
Jannary,  1886,  but  was  wlthtn  the  city  on 
the  Ist  day  of  Jannary,  1887,  and  had  not 
been  assessed  tor  state  taxation  during 
the  preceding  year.  The  company  paid 
the  taxes  under  protest,  and  bring  the 
action  to  recover  the  amount. 

The  record  raises  the  question  whether 
tbe  provision  of  the  charter  conferring 
sncb  authority  infringes  section  7  of  article 
11  of  tbeconstltution,  which  declares:  "No 
city,  town,  or  other  municipal  corpora- 
tion, other  than  provided  for  In  this  arti- 
cle, shall  levy  or  collect  a  larger  rate  of 
taxation  In  any  one  year  on  the  property 
thereof  than  one-half  of  one  per  centum  of 
the  value  of  such  property  as  assessed  for 
state  taxation  during  the  preceding  year." 
The  pruTlslon  otherwise  relates  to  the 
power  to  levy  an  additional  rate  for  the 
payment  of  debts  existing  at  the  time  of 
the  ratification  of  the  constitution.  In 
the  absence  of  constltntlonut  restrictions, 
the  general  assembly  could  confer  on  mu- 
nicipal corpora tionsthepower of  taxation 
lor  municipal  purposeB  an  t»  rate,  assess- 
ment, and  subjects  which  It  poBseases  for 
■tate  purposes.  The  inhibition  against 
the  power  of  maniclpal  corporations  to 
levy  a  greater  rate  of  taxation  than  pr^ 
scribed  in  tbe  constltntion  operates  a  lim- 
itation on  the  power  of  tbe  legislatare  to 
delegate  anthortty  for  that  purpose.  In 
Interpreting  limitations  upon  legislative 
power  In  state  conBtitntlons,  the  nature 
and  objects  of  the  particular  UmltaUons 
should  be  kept  In  view,  and  the  causes  In 
which  they  ori^nated  considered  in  the 
light  of  history  and  former  constitutions, 
and  such  force  cmd  operation  given  to  the 
language  employed  consistent  with  Its 
legitimate  meaning  as  may  fairly  remedy 
existing  and  apprehend  evils,  and  accom- 
plish tbe  desired  ends.  The  framers  ot  the 
constltntloB  were  cognisant  that  no  gov- 
ernmental power  Is  more  liable  to  abuse 
than  the  taxing  power,  and  also  of  Its  op- 
pressive use  and  perversion  by  municipal 
authorities  without  regard  to  tbe  Inter- 
ests of  the  cltlsen.  They  sought  to  pre- 
vent this  abuse  by  restricting  the  exercise 
of  the  power  within  moderate  and  protect- 
ive limits.  It  is  contended  that  the  cun- 
Btltntlonal  Inhibition  Is  against  a  higher 
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rate  ot  taxation,  and  was  not  Intended  to 
restrict  the  power  of  tbe  municipality  to 
assess  taxes  on  property  only  which  liad 
been  assessed  for  state  taxation.  This 
construetiun  ignores  the  relation  wbich 
the  rate  sustains  to  the  valuation,  aod 
th^r  inseparable  connection.  As  all  taxes 
levied  on  proper^  in  this  state  are  rs- 
qnlred  to  be  assessed  in  exact  proportion 
to  Its  value,  an  assessment  or  appraiea- 
ment  Is  an  essential  preliminary  to  the  ap- 
portionment. Without  an  assemmeat 
made  In  the  mode  required  by  law,  and  by 
tbe  proper  officers,  the  taxis  without  snp- 
port.  This  Is  tbe  principle  underlying  the 
limitation  upon  the  taxing  power  of  ma- 
niclpal corporations.  Experience  hariac 
shown  the  InsnfBciency  ot  a  limitation  ep* 
on  the  mere  rate,  which  could  be  easily 
avoided  by  increasing  the  value,  preserv- 
ing at  tbe  same  time  the  nominal  rate, 
and  that  a  mandate  to  tbe  general  assem- 
bly "  to  restrict  their  power  of  taxation, 
assessment,  and  eontracttng  of  d^t"  did 
not  promote  the  ends  proposed.  It  became 
apparent  that  the  interests  and  protectloD 
of  tbe  citizen  called  for  a  restraint  better 

faardednnd  morelmperatlvely  protective, 
he  plan  devised  was  to  Umlt  the  rate 
to  a  specified  per  cent,  of  tbe  value  as  as- 
sessed for  state  taxation. 

The  controlling  principle  is  the  adoptloD 
for  cities,  towns,  and  other  monicipal 
corporations  of  the  assessmrait  of  valne 
made  by  the  oOlcprs  of  the  state,  as  tbe 
ba^s  of  the  per  cent,  to  be  levied,  and  the 
measure  of  the  tax -payer's  liability,  there- 
by preventing  different  assessments,  vaty- 
Ing  as  to  values,  for  the  state  and  for  tbe 
political  subdivisions,  mere  agencies  lor 
the  administration  of  local  goTemment, 
and  furnishing  a  rule  by  which  whether 
the  limited  per  cent,  had  been  exceed- 
ed could  be  ascertained  by  a  mere  arith- 
metloal  calculation.  As  we  have  said,  a 
constitution,  the  revision  of  a  former  con- 
stitution, should  be  interpreted  in  tbellftht 
of  Its  predecessor.  Thecorrespoudingpru- 
vision  in  tbe  constitution  of  1888  is  foaod 
In  section  86  of  article  4,  which  declared: 
"The  general  assembly  shall  not  have 
power  to  authorise  any  municipal  corpo- 
ration *  *  *  to  levy  a  tax  on  real  and 
personal  property  to  a  greater  extent 
than  two  per  centum  ot  the  assessed  valne 
of  such  property. "  The  revisers,  not  be- 
ing satisfied  with  the  provision,  the  sap- 
pcwed  defect  In  which  consisted  tn  the  ua> 
restrained  power  of  tbe  legislature  to  pro* 
vide  tor  assessments  for  municipal  officers, 
materially  altered  It.  Mot  only  was  tbe 
per  cent,  largely  reduced,  but  also  In  Ilea 
ot  the  words,  "the  assessed  value  of  such 
property,"  the  pbraae,  "the  value  of  such 
propery  as  assessed  for  state  taxation 
during  the  preceding  year, "  was  Inserted. 
When  tbe  clause  thus  altned  Is  eonsidored 
in  connection  with  the  omission  from  tbe 
present  constitution  ot  the  mandate  of 
the  general  assembly  as'to  the  restriction 
ot  the  power  of  aSHessment,  the  purpose 
to  provide  the  state  assessment  as  the 
basis  of  the  percentage,  and  to  prohibit 
special  assessments  for  municipal  taxa- 
tion, confining  municipalities  to  the  exer- 
cise of  tbe  Ififcislative  function  ot  levyinfc 
taxes,  becomes  apparmt.  The  ^leet  Is  to 
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prescribe  for  manlelpal  corporations  the 
same  rale  which  govema  the  lery  of  coun- 
ty taxes,  except  that  the  latter  are  as- 
sessed on  the  state  assessment  for  the 
carrenttax  year,  and  thp  former  on  the  as- 
sessment tor  the  preceding  year.  Perry 
Co.  T.  Railroad  Co..  58  Ala.  64«.  The 
reason  tor  this  difference  may  have  been 
that,  mDDlclpal  taxes  being  grenerally  lev- 
ied before  the  completion  of  the  Htate  as- 
sesflment  for  the  current  year,  the  aBaess- 
ment  tor  the  preceding  year  turulahed  the 
only  certain  and  ascertained  datn  for  ad- 
justing the  lery:  bat.  whatever  be  the 
reason,  the  expreealon  "one-half  of  one 
eentnm  of  the  valoe  ot  snch  property  as 
asaesBed  for  state  taxation  dnrlng  the 
preceding  year"  excludes  the  Inference 
thatthe  percentnm  may  be  of  the  Talneas 
aseeeaed  for  manlelpal  taxes  by  municipal 
officers,  or  as  asseesed  by  any  other  mode 
of  assessment.  Sxpresaio  untas  est  ex- 
elualo  altertna.  A  constitutional  Inhibi- 
tion that  no  city,  town,  or  other  munic- 
ipal corporation  ahall  lery  a  larger  rate 
of  taxation  on  property  than  a  specified 
per  cent,  of  a  designated  value  Is  the  pro- 
tatbitlou  ot  a  levy  upon  a  different  value. 
Under  the  conatltntlon,  a  city  has  no  au- 
thority to  levy  a  tax  upon  the  value  of  prop- 
erty during  the  current  tax  year.  In  City 
of  Birmingham  t.  Klein, ante,886,fpreeent 
term,) speaking  of  this  limitation, itls said 
HTguendo:  "Not  only  Is  the  levy  by  any 
city  to  be  made*  on  the  property  thereof,*  /. 
e.,  the  whole  taxable  property  thereof, 
but  It  must  be  made  on '  such  property  us 
assessed,  for  state  taxation  during  the 
preceding  jrear.'"  Though  rules  of  statu- 
tory construction  may  be  of  limited  appH- 
•cation  in  the  construction  of  constitu- 
tions, in  the  absence  of  precedents  In  re- 
epect  to  elmtlar  constitutional  provisions 
the  construction  placed  upon  statutes 
somewhat  analogous  may  ahed  light  up- 
on the  question.  Under  a  statute  of  Vir- 
ginia conferring  on  the  snpervisors  au- 
thority to  fix  the  amount  of  the  county 
levies,  and  to  order  the  levy  "  on  all  prop- 
wty  assessed  with  state  taxes  In  the 
county, "  it  was  held  that  the  county  au- 
thorities could  not  levy  a  tax  on  any 
property,  though  In  the  county,  which 
had  not  been  assessed  with  atate  taxes. 
Kailroad  Co.  v.  Washington  Co.,  80  Grat. 
471.  Under  the  charter  of  Ft.  Wayne, 
Ind.,  which  provided  that  the  assessment 
for  local  Improvements  should  not  in  any 
year  exceed  10  per  cen  t.  ot  the  value  ot  the 
property  as  valued  and  assesspd  on  the 
tax  duplicate  tor  state,  county,  and  munic- 
ipal purposes,  it  was  held  that,  there  be- 
ing no  mode  for  determining  the  race  of 
assessment  to  which  property  that  conld 
not  be  valued  and  assessed  on  the  tax 
duplicate  was  liable,  such  asaeaament 
could  not  be  made.  Flrat  Pres.  Church  v. 
Ft.  Wayne,  8«  Ind.  838. 

It  is  argued  that  this  construction  ex- 
empts all  property  which  may  have  es- 
caped state  taxation  daring  the  preceding 
year,  and  all  property  which  may  come 
Into  existence  after  the  compl  tlonoftbe 
state  assessment.  As  to  property  which 
may  eecape  state  assessment,  the  munic- 
ipal officers,  on  its  discovery,  have  but 
to  report  the  same  to  the  assessor  or  col- 
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lector,  whose  duty  It  then  becomes  to  as- 
aeaslt;  and  aa  to  property  aubsequently 
coming  Into  existence,  if  it  exists  on  the 
1st  day  of  January  of  the  current  year,  its 
value  will  be  assessed  for  state  taxation, 
dnring  anch  year,  and  the  municlpallt7 
can  levy  a  tax  on  such  property  In  the 
succeeding  year,  theonly sequence  being  to 
postpone  the  levy  of  the  tax  for  one  year. 
The  power  conferred  on  the  municipal 
authorities  by  the  charter  of  the  city  of 
Birmingham,  where  the  value  of  real  es- 
tate aa  aaaesaed  for  atate  taxation  dur^ 
tng  the  preceding  year,  has  been  material- 
ly enhanced  on  the  lat  day  of  January  of 
the  current  year  by  improvements  erected 
thereon  which  had  not  been  erected  on 
the  let  day  of  January  of  the  preceding 
year,  to  assess  such  Improvements  at  a 
fair  valuation,  and  add  such  valuation  to 
the  value  as  assessed  for  state  taxation, 
authorises  the  municipal  antboritiea  to 
levy  on  such  real  estiite  a  greater  rate 
than  one-half  of  1  per  cent,  ot  the  value  aa 
assessed  tor  state  taxation  dnring  the 
preceding  year,  and  violates  the  letter  of 
the  constitution.  Keeping  In  mind  that 
an  assessment  la  emeDtlal  to  support  a 
tax  upon  valnatlon,  and  that  none  is  pro- 
vided or  authorised  other  than  the  state 
assessment,  and  giving  force  and  effect  to 
each  word  and  phrase.  It  follows  that 
municipal  corporations  are  inhibited  by 
the  conatltntlon  to  levy  a  tax  on  any  prop- 
erty which  had  not  been  assessed  for  state 
taxation  during  the  preceding  year.  Of 
course  this  decision  only  applies  to  taxes 
assessed  on  property  as  such  aecordlug  to 
value,  not  to  other  subjects  of  tazaw)n» 
such  as  privileges  and  occupations. 

We  have  caretnliy  considered  the  queih 
tlon  raised,  because  of  its  importance, 
and  that  It  la  brought  for  the  first  time 
before  the  court,  and  have  arrived  at  the 
conclualon  announced  with  some  reluc- 
tance. But  with  the  pulley  or  expediency 
of  the  constitutional  provision  we  have 
no  Judicial  concern.  Our  daty  to  to  Inter- 
pret It  as  ordained  by  the  people.  We  are 
forced  tu  hold  that  the  proviso  to  section 
20,  subd.  26,  of  the  charter  of  the  city, 
above  quoted,  Is  unconstitutional.  Judg- 
ment reversed,  and  Judgment  here  rendered 
In  favorof  plaintiff  for  Hi8S8.18.  Beversed 
and  rendered. 


Alezandeb  et  al.  v.  Joneb. 

(Atpreme  Court  of  AZobanu.  IAqt  flB^  UBOl) 

Vkxnrtxam^—Vijm  Dbbts— Actioh  leinraT 
Faxtnbb. 

Under  Code  Ala.  %  9006,  jvovldiiur  that  any 
one  of  the  partners  may  be  aned  for  the  obliga- 
tion of  all,  a  partnenhip  may  sue  an  individual 
for  a  debt  created  by  a  former  partnershii)  com- 
posed of  defendant  and  amemberof  plainuflflrm. 

Appeal  from  circuit  court,  Colbert  coun- 
ty;  H.  C.  Speakb,  Judge. 

This  suit  was  instituted  by  the  suing 
out  of  an  attachment  from  the  circuit 
court  of  Colbert  county  against  thedefend- 
ant,  Paul  C.  Jones,  who  waa  then  a  non- 
reeident  of  the  state  of  Alabama.  The 
suit  was  brought  by  the  appellants,  Alex- 
ander Bros.,  a  partnership  compoaed  of 
Sidney  J*  Alexander,  J.  M.  Alexander,  and 
FerG7  Alexander,  and  sought  to  recover 
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flnxQ  4Aie  d«feiidMt,  Paul  C.  Jones,  a  debt 
CKated  by  a  partnership  known  as  Alex- 
ander ftJ(Miea»and  compotied  of  Sidney 
J.  Alexander  and  the  defendant,  Paul  C. 
Jones.  Sidney  J.  Alexander  wan  e  mem- 
berof  both  firms  at  tbe  time  the  debt  sued 
on  was  created.  Tbe  defendant  was  sued 
on  bis  IndiTldnal  llabiUty.  and  bis  ludivid- 
val  property  attached,  and  no  claim 
whatever  was  asserted  against  tbe  part- 
nership or  the  partnership  property  of 
Alexander  ft  Jones.  Upon  motion  of  tbe 
defendant  the  suit  was  dismissed  by  the 
court  on  tbB  ffroand  that  a  common-law 
Gonrt  had  no  jnilsdlction  of  a  salt  like  tbe 
present,  and  from  this  jadffment  (rf  the 
CO  art  plaintiffs  appealed. 
Kirk  dt  AAbod,  for  appellants. 

MoClbllan,  J.  The  qnestlon  present- 
ed by  the  record  waa  nader  consideration 
«t  the  last  term  in  another  branch  of  this 
•case,  bnt  a  dedslon  oi  It  was  then  pretermit- 
ted as  not  being  necessary  to  a  determina- 
tion of  that  appeal.  Mr.  Justice  Clapton, 
delivering  tbe  opinion  in  that  branch  of 
tbe  case, in  speaking  of  the  rigbtof  a  pflrt- 
nersblptooe  member  of  whl^b  was  also  a 
member  <ft  another  firm  which  was  in- 
debted to  the  i^alntitf  partnership,  to 
nalntahi  an  action  against  tbe  other 
members  of  the  debtor  firm,  had  this  to 
say:  **At  common  law  one  partnersbtp 
can  maintain  no  action  against  another, 
when  one  of  tbe  partners  is  a  member  of 
both  flrms.  Tbe  reason  Is  that  tho  com- 
mon partner  must  necessarily  be  tbe  plain- 
tiff  and  defendant,  and  that  a  Judgment 
cannot  be  rendered  in  favor  of  htmselt  and 
against  himself.  But  by  statute  any  one 
of  the  associates,  or  his  legal  representa- 
tiTe,  may  be  sued  tor  tbe  obligation  of  all. 
Code,  «  2605."  6  South.  Rep.  m.  This 
statute  has  been  construed  to  give  a  cred- 
Itor  tiie  right  to  sue  any  one  of  the  part- 
ners tor  a  debt  contracted  by  tbe  firm, 
whether  dne  by  account  or  otherwise; 
and  that  tbe  effect  of  the  suit  so  com- 
menced Is  to  change,  for  tbe  purposes  of 
such  solt,  the  obligation  of  the  partners 
•from  Joint  to  Joint  and  several.  The  cred- 
itor may  declare  on  the  debt  as  the  indi- 
vidual liability  of  the  partner  sued.  Dura- 
mus  T.  Harrison,  36  Ala. 826;  Hallv.Cook, 
69  Ala.  87.  Under  a  statute  of  Mississippi, 
declaring  tbe  notes  of  partners  Joint  and 
several,  it  was  held  that  a  member  of  a 
partnership  may  be  co-plalntttf  with  the 
other  paiiiners  in  a  suit  on  a  promissory 
note  against  the  members  of  another 
firm,  ot  which  he  Is  also  a  partner,  pro- 
Tided  he  is  not  Joined  as  defendant,  and 
that  the  others  cannot  set  up  his  liability  as 
a  defense.  Morris  v.  Hinery,?  Ho^.  (Miss.) 
61.  In  Lacy  V.  Le  Bruce,  6  Ala.  904.  It  was 
held  that  the  death  of  a  common  partner 
removed  the  Impediment  to  a  suit  at  law 
to  recover  a  demand  due  by  one  firm  to  the 
other,  and  that  the  mirvlvor  of  tbe  one 
moy  sue  the  survivor  <»f  the  other.  The 
reason  of  the  rule  at  common  law  having 
ceased  by  operation  of  the  statute,  it 
would  seem  that  the  rule  also  should 
cease.  AnotherreaRon  for  the  common  law 
rule— one  that  lies  back  of  the  reason 
stated,  and  is  the  basis  of  the  latter— is 
that  as  between  such  partnershlsis  no  con- 


tract  oonkl  have  any  legal  existence;  as 
to  ao  hold  would  be  to  give  validity  to  an 
agreement  of  the  common  partner  made 
with  himself.  Htory,  Partn.^  2M;  Pars. 
Partn.  2S8.  It  is  manliest  that  tide  reason 
also  is  obviated  by  our  statute,  itinre.  by 
Its  influence,  the  contract  Is  not  only 
Jointly  that  of  the  common  partner  and 
his  associates,  but  is  separately  and  sev- 
erally tbe  compact  of  each  one  of  tbe  as- 
sociates, to  all  intents  and  purposes,  as  it 
only  one  of  the  partnws,  and  that  one  not 
a  member  of  the  utiierfirm,  had  entered  in- 
to It;  and  it  In  valid,  evoi  at  law.  as  to 
him,  whatever  In  strictly  legtU  contempla- 
tion may  be  its  Infirmity  as  an  obligatlua 
of  hbi  co-partner.  Whetiter  the  rule  be 
referablft  to  one  or  the  other  or  both  of 
these  reasons.  U  Is  a  pure  technicality,  as 
is  demonstrated  by  the  fact  that  such  con- 
tracts have  always  tieen  upheld  and  en- 
forced in  equity.  Its.  existence,  even  in 
those  cases  where  the  reasons  stated  ap- 
ply, has  been  deplored  by  eminent  Jurists, 
who  approve,  as  a  better  doctrine  of  ab- 
stract law,  that  which  obtains  in  evei^ 
system  of  Jurisprudence,  except  that  of 
common-law  countries,  and  which  ac- 
cords to  partnershlpa  something  ot  an  en- 
tity, like  that  of  coiporattons,  separate 
and  apart  from  tbe  individuals  who  com- 
pose them.  In  such  sort  that  contracts  and 
actions  between  them  are  In  no  wise  af- 
fected by  the  fact  of  a  common  member- 
ship. Following  tbe  lead  of  Lacy  v.  Le 
Bruce,  supra,  and  carrying  ihe  doctrine  of 
that  case  to  Its  legitimate  consequences, 
and  confining  the  operation  of  the  rale 
to  those  cases  in  whicb'the  only  possible 
reasons  for  it  exist,  we  hold  that  under 
our  statute  It  does  not  otaln  where  the 
suit,  as  here,  Is  against  a  member  or  mem- 
beie  of  the  debtor  partnership,  wbo  are 
not  members  of  tbe  plaintiff  firm.  1  Llndl. 
Partn.  *%?,  note  3;  2  Ltndl.  Partn.  *S69, 
note  103.  The  Judgment  of  tbe  olrcidt 
court  dismissing  the  suit  is  thenloee  »- 
versed,  and  the  cause  remanded. 


DoLLiNS  et  aJ.  V.  Pollock  et  a/. 
(Supreme  Court  qf  Alabama.  May  S8,  1S90.) 

ATTAOHiaitlN— AGAIHBT  PABTNBSmiP  —  NOR-BM- 
DEmv—IdBII. 

1.  Where  defendanto  in  attaohment  are  de- 
■cribed  In  the  affidavit  and  in  the  writ  as  "O.  ft 
J.  P.,  partners  and«r  the  stvle  of  P.  Bros.,"  ttie 
attaohmeat  may  be  levied  either  on  partnorsliip 
effects  or  an  the  liullvldual  property  of  tho  mem- 
bers, the  ohligatlons  of  partners  under  tin  laws 
of  Alabama  being  Joint  and  sererol. 

a.  Code  Ala.  t  3980,  provldtng  for  noOoe  by 
publication  of  attactanient  against  the  property  of 
a  non-resident,  appliea  as  well  to  attacbmrata 
based  on  a  fraudulent  disposition  of  his  property 
by  the  debtor  as  to  those  based  on  the  fact  that 
he  has  left  the  state. 

8.  Where  an  attachment  has  been  sued  oat 
E^lnst  the  defendants  in  an  action,  and  plalntiflS 
suffer  a  voluntary  nonsuit  in  such  aotlOD,  which, 
however,  Is  set  aside  on  thefar  motion  at  the  same 
term,  the  lien  of  that  attachment  la  lafl  as  it  was 
before  the  nonsuit  was  granted. 

4.  The  affidavit  for  attachment  Is  not  adnds- 
sible  in  evidence  on  thetrialof  theolalmaof  third 
persons  who  allege  that  they  had  purchased  the 
proper^  levied  on  before  the  levy. 

Appeal  from  drcnlt  court,  Mavengo 
county;  W.  E.  CLAJtKa.  Jndca. 
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This  was  aetatfltoty  datm  stdt,  la  whkli 
the  appellaata  latenx)secl  a  claini  tx>  prop- 
erty levied  on  nnder  an  attachment  lasTied 
anctilacy  tu  a  suit  broujcht  by  tbo  appel- 
lees ajcalnst  Price  Bros.  Tpon  the  evl- 
denoe^  tbe  ctalaiants  requested  the  court 
tO|^T9the  following;  written  charges  to 
thejary:  (1)  "Thecoart  charges  thejury 
la  this  ease  that  the  inquiry  should  he  di- 
rected to  the  bona  Adas  of  the  debt,  and 
tbe  aufflclency  o!  the  consideratioa,  and 
lAe  reservation  of  a  benefit  to  tbe  debtor. 
If  the  transaction  Is  not  assailable  on 
■orae  one  of  these  grounds,  fraud  other- 
wise has  BO  room  for  operation."  (2) 
**Tbe  court  charges  tbe  jury  in  this  case 
that  whether  there  exists  tbe  ordlnaiy 
badges  ol  fraud,  whether  the  debtor  la- 
teaded  to  hinder  ordefraud  Ills  other  cred- 
itors, whether  Adams  and  UuUlns  were 
swift  In  thenweof  dilllj^cetorthepurpuse 
of  defanltlng  othw  creditors  who  w«« 
pwsatng  tbeir  demand8,or  wbetber  such  is 
theaecQssary  consequeara,  are  not  material 
inquiries."  (3)  "Theconrtcbargeetfae  Jury 
that  tbe  burden  of  proof  that  no  benefit 
wan  reserved  to  Price  Bros,  is  on  tbe  plain- 
ttVs. "  (4)  "Tbe  court  charges  the  jury  In 
this  case  that  tbe  Intention  of  Price  Bros, 
la  making  this  sale  to  Adams  and  BolUns 
Is  not  to  beoonaidered  in  detarmlnlng  tbe 
legality  of  this  traasactlon. "  The  court 
refused  to  f^<re  each  of  these  charges,  and 
the  claimants  reserved  an  exception  to 
eacb  sock  refosal.  There  was  Judgment 
for  the  plaintiffs  In  the  claim  suit,  and  the 
claimants  btiajc  tbis  appeal,  and  assign 
the  various  rnttngaot  tbe  court  below  as 
«Tor. 

&eo.  W.  Taylor,  far  appellants.  Tay- 
ioe  4  JobwHott  and  Geo.  Lyoot  for  apptil- 
lees. 

Btonb,  C  J.  Pollock  A  Co.  sued  out  an 
attaefament  against  Price  Bros.,  which 
was  levied  on  a  stock  of  nierchaadlse. 
I>ulllnB  and  Mrs.  Adams,  as  partners, 
claiming  to  beparcbsnersfrom  Price  Bros., 
Interposed  a  claim  to  the  men^andlse,  ex- 
ecuted a  cJalm  bond,  and  inaugurated 
what  is  -kaown  In  our  jurtspradoice  as  a 
"trial  of  tbe  right  <rf  property,"  a  statu- 
tory ppuceediag  which  answers  tbe  pnr- 
poHe  of  an  action  ol  trespass  against  tbe 
sberiffv  when  It  is  complained  that,  nader 
process  agafaist  ons,  he  has  levied  on  the 
persoaal  goods  of  another.  Tbe  issue  of 
merit  in  such  trial  Is  formed  by  an  allega- 
tion on  tbe  part  of  the  plaintiff  in  the  pro- 
cess that  tbe*  goods  levied  on  are  subject 
to  It,  and  a  denial  by  the  claimant  of  tbe 
truth  <A  that  all^atlon.  Such  suit  can  be 
reeorted  to  only  when  there  is  another 
anft.  or  final  process  in  progress,  and  In 
tbe  absence  of  such  suit  or  process  lor  tbe 
cnfopcenMnt  of  a  iudgm«it  recovered  there 
can  be  no  rightfnl  resort  to  this  statutory 
remedy.  The  statutes  define  Its  bound- 
aries. S  Brick.  Dig.  776.  In  aurh  trial  the 
claimant  Is  not  concerned  In  tbe  rightful- 
ness of  tbe  levy.  His  right  to  litigate  Is 
confined  to  his  right  to  tbe  property,  and 
to  his  legal  right  as  contrasted  with  any 
equitable  (daim  be  mayassert.  Id.  But  If 
tbe  process  under  which  tbe  condemna- 
tScm  Is  sought  is  void,  be  can  take  advan- 
tiiae  of  Its  nt  validly.  Of  mere  Irregulart- 


tlee,  or  reversible  errors,  be  eauaot  com- 
plain. Id.  p.  777,  S  25.  At  tbe  threshold 
ul  the  trial  tbe  claimants  contended  that 
tbe  attachment  was  void,  and  should  be 
dissolved.  Tbeflrstgroundon  which  they 
rest  this  contention  Is  that  tbe  suit,  as 
they  claim,  Is  not  against  tbe  partnership, 
but  against  the  Individuals  composing  It; 
and  that  consequently  only  tbe  Individual 
property  of  the  defendants  could  be  at- 
tached. This  argument  Is  presented  In 
two  aspects,  the  first  of  which  Is  that  the 
suit  as  originally  framed  was  against  O. 
B.  Price  and  J.S.  Price  as  Individuals  and 
not  as  a  partnership.  In  suing  out  tbe 
process,  alike  In  the  affldarlt  and  In  tbe 
attachment,  the  defendants  are  described 
as  "O.  E.  ft  J.  S.  Price,  partners  under  the 
style  of 'Price  Bros.'"  A  judgment  and 
execution  following  this  decriptlon  of  the 
defendants  would bea  Judgment  and  execu- 
tion against  tbe  partnership,  and  against 
each  individual  member  nemed  In  tbe  pro- 
cess. Coder  such  pr<»cess  the  sheriff  would 
be  authorised  to  seize  both  psrtnershlp 
effects,  and  tbe  Individual  property  of  the 
several  members  composing  tbo  firm. 
Leinkautt  v.  Munter,  78  Ala.  194;  Pearce 
V.  Shorter,  fiO  Ala.  ZI&.  It  is  dlfBcult  to 
conceive  how  dee  process  could  be  framed 
so  as  to  authorise.  In  one  suit  and  nnder 
one  process,  tbe  seisure  of  tbe  property  (rf 
the  partnerslilp,  and  of  the  Individaal 
members  compoiMng  It.  In  opposition  to 
tbe  principle  stated  above,  tbe  appellant 
relies  on  certain  rulings  of  this  court. 
Some  of  tbe  expressions  found  In  some  of 
those  cases  may,  as  general  propoBltlons, 
be  misleading;  but.  interpreted  In  the 
light  of  tbe  acts  In  the  pa>rticalar  cases, 
they  are  not  opposed  to  what  we  have 
said.  It  sboola  be  promised  thatonrstat- 
ate  makes  tbe  ot>llgations  of  partners  joint 
and  several,  and  permits  tbe  creditor  to 
sue  them,  jointly  or  severally,  at  bis  op- 
tkm.  Code  1886.  fi  2606 ;  Haralson  v.  Camp- 
bell, 63  Ala.  278;  Hall  v.  Couk.  69  Ala.  87; 
Same  v.  Green,  Id.  S68;  Alexander  v.  King. 
87  Ala.  642,  6  South.  Bep.  882;  Alexander 
v.  Jones,  ante,  903.  In  the  case  of  Haral- 
900  V.  Campbell,  63  Ala.  278,  although  the 
suit  was  against  two  persons,  describing 
them  as  partners,  the  execution  was 
against  the  two  describing  them  as  In- 
dividuals, and  not  stating  ^ey  were  part- 
ners. The  form  of  the  Judgment  Is  not 
shown  1b  the  report.  There  was  a  motltm 
to  quash  tbeexecutloa^becaoseltdlrected 
the  money  to  be  made  out  of  the  Individ- 
ual effects  of  the  defendants,  and  not  out 
of  the  partnership  pro^lerty. "  The  circuit 
court  overruled  the  motion  to  quash,  aud 
this  court  affirmed  the  Judgment,  saying: 
"In  this  case  the  Individuals  are  named 
and  sued  as  such.  Tbe  Individual  prop- 
erty of  eacb  partner  Is  liable  to  setsnre  In 
satisfaction  ol  this  Judgment.**  We  did 
not  deckle  that  the  partnership  effects 
were  not  also  liable,  nor  could  we  have  so 
decided  If  tbe  judgment  and  execution, like 
the  complaint,  had  described  the  defend- 
ants as  '^partners  under  tbe  name  and 
style  of  W.  J.  Haralson  ft  Co."  That 
question  was  not  before  us.  In  tbe  cases 
of  Hall  r.  Cook,  69  Ala.  87,  and  Same  v. 
Oreen,  Id.  368,  thedefendants  were  sned  as 
ladividaaUi,  not  dOKriblng  them  as  part- 
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hen  Those  cases  shed  no  light  on  the 
present  one.  In  Saw-Mlll  Co.  t.  Smith,  78 
Ala.  108,  three  persons  were  named  and 
sued  as  partners,  and  only  two  were  served 
with  process.  The  circuit  court  rendered 
Judfcment  asalnBt  the  three.  This  court 
corrected  the  Jtid^ent,  end  affirmed  It 
aKulnst  the  two  who  had  been  served. 
What  effect  that  form  of  Judgment  would 
have  In  the  matter  of  Its  collection  was 
neither  considered  nor  presented.  None  of 
the  cases  relied  on  support  the  view  of  ap- 
pellant. 

The  seoond  aspect  of  the  question  we 
are  considering  arlsra  on  the  following 
state  of  facts:  The  attachment,  as  we 
have  shown,  was  sued  out  against  "O.  R. 
&  J.  S.  Price,  partners  under  the  style  of 
*Price  BroB."^  The  particular  statutory 
ground  of  the  attachment  was  that  "the 
said  Price  Brothers  hare  fraudulently  dis- 
posed of  their  property. "  The  attachment 
was  sued  out  January  4, 1889.  Ourstat- 
ate  (Code  188B,  $  2987)  requires  that  when 
an  attachment  Is  levied,  and  dedTendant  la 
a  resident  of  the  county,  he  most  be  nott- 
fled  of  the  levy  by  written  notice  either 
served  on  him  or  left  at  his  residence. 
Written  notice  was  served  on  J.  S.  Price. 
Other  provisions  are  made  for  notice  If  the 
defendant  resides  out  of  the  county*  bnt 
In  the  state.  The  conveyance  which  the 
attachment  In  this  case  attacks  as  fraud- 
ulent was  signed  Saturday  night,  Decem- 
ber 1888,  and  was  delivered  to  the  pnr- 
chaners  Monday  morning,  December  Slst. 
On  Sunday  morning.  December  80th,  O.  R. 
Pricelett  his  place  of  residence,  In  Marengo 
county,  with  the  avowed  purpose  of  go- 
ing to  Florida,  and  he  has  never  tetnmed. 
This  was  before  the  attachment  was  sued 
out,  and  of  course  no  actual  notice  of  Its 
levy  was  or  could  be  served  on  him.  As 
to  him  there  was  publication  made  under 
the  section  of  the  Code  to  be  presently 
considered,  before  the  return-term  of  the 
attachment.  Section  2986  ol  the  Code 
reads  as  follows:  "When  an  attachment 
is  sued  out  against  a  non-resident  of  the 
state,  the  writ  shall  be  returned  to  the 
clerk  ol  the  court  as  soon  as  levied  upon 
the  property  of  the  defendant,  and  there- 
upon the  clerk  shall  cause  a  notice  of 
the  attachment  and  levy  on  the  defend- 
ant's property  to  be  advertised  once  a 
week  for  three  successive  weeks.  In  some 
newspaper,  a  copy  of  which  mast  be  sent 
by  mail  to  the  defendant.  If  bis  resldencels 
known,  or  can  be  ascertained ;  and  If  such 
publication  Is  perfected  twenty  days  be- 
fore the  next  term  of  the  court,  the  case 
shall  stand  for  trial  at  that  term;  other- 
wise at  the  succeeding  term,  or  any  term 
after  the  perfection  of  such  publication, 
twenty  days  prior  thereto."  The  appel- 
lant contends  that  this  section  of  the  Code 
refers,  and  only  refers,  to  cases  In  which 
non-residence  is  made  theground  for  suing 
out  the  attachment, and  that  It  is  no  t  appli- 
cable to  attachments  based  on  any  of  The 
other  statutory  grounds.  Code  1886,§  2fl30. 
Reasoning  from  tlita  postu]ate,he  contends 
that  O.  R.  Price  Is  not  made  a  party  to 
the  original  suit  against  Price  Bros. ;  that 
the  suit  la  practically  discontinued  as  tu 
him,  and  remains  only  a  suit  against  J.  S. 
Price  Indlvldaally ;  that  under  an  attach- 


ment against  J.  S.  Price  Indlvldaally-  only 
his  Individual  property  can  be  levlecl  on 
or  held  UDder  such  attachment;  that  the 

Sartnership  property  Is  released  fro  no  the 
tvy,  and  that  the  attachment  has  tbere- 
by  become  void  as  to  the  partnerablp 
property  Involved  In  this  salt.  We  dlOar 
entirely  with  counsel,  and  hold  that  ace- 
tlon  2936  of  the  Code,  both  In  letter  and 
spirit,  applies  to  all  cases  of  non-resldenoe 
of  the  defendant,  no  matter  which  statn- 
toiy  ground  is  made  the  basis  of  the  at- 
tachmeDt. 

Before  banning  the  trial  of  this  case, 
the  original  suit  of  Pollock  ft  Co.  v.  Prilce 
Bros,  was  entered  upon,  the  ]ai7  oi:Kan- 
lied.  and  the  case  partially  put  before 
them.   At  that  stage  of  the  trial  the 
plaintiff  took  a  voluntary  nonsuit  and 
withdrew  the  case  from  the  Jury.  Im  me- 
diately after  ward  8,  on  motion  of  plalntlffx, 
the  court  r^nstated  the  case  on  uie  dock- 
et, and  It  waB  then  contlnoed.  Tbe  ap- 
pellants contend  that  this  wns  so  tar  an 
end  of  the  suit  against  Price  Bros,  as  to 
destroy  the  lien  of  the  attachment  levy, 
and  that  the  same  thereby  became  null 
and  void.   It  cannot  be  gainsaid  that  a 
successful  Issue  of  the  main  suit,  the  one 
in  which  the  attachment  iasues,  is  neces- 
saiT  to  the  final  establishment  of  the  lien. 
A  failure  of  that  salt  by  ajodgmoit  tor 
the  defendant  is  adischarge  of  the  lien  cre- 
ated by  the  levy.  Until  Judgment  recov- 
ered, the  Hen  Is  provisional.   1  Brick.  Dig. 
p.  162,  S§  108,  113;  Clap  v.  Sell,  4  Mass.  99; 
Suydam  v.  Huggeford.  28  Pick.  465;  note 
to  Bank  v.  Bacbelder,  80  Amer.  Dec.  609. 
In  Brown  v.  Harris,  2  Q.  Greene,  605,  ao 
attachment  returnable  to  a  Justice  of  the 
peace  had  been  levied.   On  the  day  set  for 
the  trial  the  plaintiff  failed  to  appear,  and 
was  nonsuited.  There  was  a  statute  in 
that  state  (Iowa)  allowing  such  nonsuit 
to  be  set  aside  on  showing,  If  moved  for 
within  six  days.  Motion  was  made  wltb- 
in  the  six  days,  the  nonsalt  set  aside,  and 
Judgment  rendered  for  the  plaintiff.  The 
question  was  whether  setting  aside  the 
nonsuit  restored  the  Hen,  ana  the  court 
ruled  It  did  not.  In  Harrow  v.  Lyon.  3 
G.  Greene,  157,  the  case  of  Brown  v.  Har- 
ris was  followed,  the  same  Judge  deHveiv 
ing  the  opinion.  These  decisions  were  ren- 
dered In  1850-51.   In  the  case  of  Danforth 
V.  Garter,  4  Iowa,  28n,  decided  in  1866,  tbe 
same  coart  shook  the  authority  ol  these 
cases.  In  the  case  of  O'Connor  v.  Blake, 
29  Cal.  812,  tbe  Justice  before  whom  the  at- 
tachment was   pending   taonsuited  the 
plaintiff.  Subsequently  be  set  aside  the 
nonsuit,  and,  tbe  parties  being  present,  be 
tried  the  case,  and  gave  Judgment  for  the 
plaintiff.  The  court  held  that  tbe  Justice 
had  no  authority  to  set  the  nonsuit  aside, 
and  that  his  unaothoriicd  act  In  doing  so 
did  not  revive  tbe  Hen  wblcb  had  been  Tost 
by  the  nonsuit.   This  decision  was  rested, 
it  will  be  seen,  on  the  absence  of  authority 
In  tbe  Justice  to  set  the  nonsuit  aside. 
This  court,  as  well  as  the  courts  of  many 
other  states,  holds  that  a  tallore  of  the 
attachment  suit  and  consequent  Judgment 
for  the  defendant  are  prima  ikete  a  dis- 
charge of  the  lien ;  yet  It  on  appeiU  tbe 

tadgment  Is  reversed,  the  Hen  contlnaes. 
)antorth  t.  Garter,  4  Iowa,  880;  Hackett 
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V.  Pickering,  6  N.  H.  19;  Caperton  ▼.  Mc- 
<;orkie.  6Grat.l77.  It  Is  eald  that  theludg- 
ments  of  a  court  during  tbe  term  at  which 
they  are  rendered  are  In  the  breast  of  the 
Jadge.  They  are  manifestly  so  far  tinder 
Mn  control  bh  that  be  can  modify  them  or 
set  them  aetde ;  and  hla  last  record  utter- 
ance In  any  irlren  ca'ee  Is  the  Jndffmoit  In 
that  case.  In  whole  or  In  part,  unless  It  Is 
void  OQ  Its  face.  Of  course.  In  a  proper 
case.  It  can  be  reviewed,  an*!  may  be  re- 
versed, after  which  It  ceases  tp  be  the 
Judgment;  htft  until  reversed  It  determines 
tbe  statas  of  the  case,  and  of  the  parties 
to  It.  We  cannot  assent  either  to  the  rea^ 
sontnff  or  conclusions  of  the  court  In 
Brown  v.  Harris,  2  Q.  Greene,  supra.  We 
hold  that  the  nunsutt  taken  In  the  case  of 
Pollock  &  Co.  V.  Price  Bros.,  set  aside  ns  It 
was  before  the  term  of  the  coart  at  which 
It  wae  taken,  left  the  lien  of  the  attach-, 
ment  levy  as  It  existed  before  the  nonsuit. 
There  was  no  error  In  overrnling  the  mo- 
tion to  dissolve  the  attachment,  or  In  re- 
fusing to  declare  the  levy  void. 

The  circuit  court  erred  In  allowing  the 
affidavit  for  attachmentto  be  given  in  evl- 
drace  by  the  plaintiffs.  It  was  an  ei parte 
statement,  and  we  know  of  no  rule  of  evi- 
dence for  letting  It  In.  Taliaferro  v. 
Lane,  28  Ala.  S69.  At  the  request  of  the 
plaintiffs,  the  court  charged  the  Jury  that 
it  they  believed  the  evidence  they  must  find 
the  property  levied  on  subject  to  the  levy 
of  the  attachment.  Tbe  question  before 
the  Jury  was  whether  or  not  there  was 
fraud  In  the  alleged  sale  to  Dolllns  and 
Mrs.  Adame.  The  rules  for  giving  or  re- 
fusing the  charge  requested  have  been  so 
ottoi  declared  that  It  would  almost  seem 
unnecessary  to  repeat  them.  3  Brick.  Dig. 
100.  The  general  cha^,  like  a  demurrer 
to  evidence,  is  an  admission  against  the 
party  invoking  It  of  the  tmth  of  every 
fact  which  the  adversary's  testimony 
tends  to  prove,  and  of  every  reasonable 
Inference  that  can  be  drawn  from  such 
testimony,  conceding  it  to  be  true. 

Taking  tbe  record  for  our  guide,  we  sui^ 
posethe  alleged  Indebtedness  of  Price  Bros, 
to  their  sister,  Mrs.  Adams,  claimed  to 
have  been  $8,000,  was  the  subject  of  the 
severest  contest  of  fact  which  the  trial  de- 
veloped. The  general  chargelgnored  that 
contest;  Ignored  all  the  circumstances  re- 
lating to  It  brought  out  on  the  trial;  Ig- 
nored the  relationship  of  tbe  parties;  and 
conceded  that  the  Price  Bros,  did  owe  her 
the  fS.OOO.  There  was  no  dental  of  the  In- 
debtedness to  Blchardson  secured  by  mort- 
gage which  the  purchasers  assumed  to 
pay,  and  tbe  testimony  proved  that  the 
contract  price,  96,000,  was  about  a  fair 
«stlmateo!the  value  of  the  real  and  per- 
sonal property  purchased.  Ttalsnarrowed 
tbe  elements  of  fraud  tm  piled  In  the  gener- 
al charge  to  two  Items;  the  allseed  In- 
debtedness of  $600  from  Price  Bros,  to  Dol- 
llns, and  the  fact  that  In  making  up  the 
purchase  price  thenotee  of  the  purchasers, 
aggregating  $1,280,  were  accepted  and 
computed.  As  to  the  alleged  Indebted- 
ness to  DoUlns,  if  tbe  testimony  be  true,  It 
was  a  debt  liable  to  be  reduced  In  certain 
coatfngeneles.  Uddell  T.Cfaldester,84 Ala. 
608, 4  Honth.  Rep.  436,  and  citations.  The 
notes  glTU  to  make  up  the  amount  of 


tbe  purchase  were  not  delivered  to  Price 
Bros.,  if  the  testimony  be  believed.  They 
were  placed  in  the  hands  of  another  to  be 
used  In  the  payment  of  otherdebtsof  Price 
Bros.  Rankin  v.  Vasdiver,  78  Ala.  B62. 
Theeetwo  facts  do  not  necessarily,  and  per 
M,  stamp  tbe  transaction  as  fraudulent, 
as  matter  uf  la  w.  Like  the  other  facts  in 
the  case,  they  were  for  consideration  by 
the  Jury,  under  proper  Instructions.  The 
court  erred  in  giving  the  general  charge. 

In  the  defense  relied  on  in  this  case,  tbe 
claimants  set  up  that  they  purchased  the 
goods  In  payment  of  debts  due  from  Price 
Bros,  to  tbrai  severally.  Whether  those 
debts  existed,  as  claimed,  was  a  very  Im- 
portant inquiry.  Upon  that  Inquiry,  and 
upon  all  other  Inquiries  of  fact,  we  di»< 
claim  all  Intention  of  intimating  any 
opinion.  These  are  qnestlonB  for  tfaejury, 
under  proper  instructions.  We  have  so 
often  declared  the  rules  which  should  gov- 
ern in  such  trials  as  this  that  we  will  not 
repeat  them.  We  dte  several  of  our  decis- 
ions which  bear  on  the  questions  raised. 
Hubbard  v.  Allen,  69  Ala.  28S;  Hamlltoa 
v.BIackweU.60Ala.  546:  Harrell  v.  Mitch- 
ell, 61  AlA.  270;  Thames  v.  Rembert,  68 
Ala.  561;  Donegan  v.  Davis,  66  Ala.  863; 
Lipscomb  V.  McClellan,  72  Ala.  161;  Craw- 
ford Kirksey,  66  Ala.  203;  Lehman  v. 
Kelly,  68  Ala.  192;  Seaman  v.  Nolen.  Id. 
463;  Rankia  v.  VandlTer.78  Ala.662;  Levy 
V.  Williams,  70  Ala.  171;  Hodges  v.  Cole- 
man, 76  Ala.  103;  Meyer  v.  Sulibacher,  Id. 
120;  LelnkaufT  v.  Frenkle,  80  Ala.  136; 
Tryon  v.  Floumoy.  Id.  821 ;  Bray  v.  Co- 
mer, 82  Ala.  183, 1  South.  Rep.  77;  Apfel  v. 
Crane,  83  Ala.  812, 3  South.  Rep.  8R3;  Car- 
ter V.  Coleman.  84  Ala.  266, 4  South.  Rep. 
161;  Bank  v.  Elbom,  84  Ala.  530.4  South. 
Rep.  886;  Roswald  v.  Hobble,  86  Ala.  78, 
4  South.  Rep.  177;  Stix  v.  Keith.  86  Ala. 
465.  6  South.  Rep.  184;  McDowell  v.  Steele, 
87  Ala.  493.  6  South.  Rep.  288. 

The  first  charge  asked  by  claimants 
should  have  been  given.  Charges  Noe.  2 
and  4  were  misleading.  Charge  No.  3  has 
the  word  "no"  Improperly  In  It,  probably 
by  mistake  or  mlscopy.  With  that  word 
omitted  It  should  be  given.  Reversed  and 
remanded. 

KSLLAB  et  a/.  V.  Tatlor. 
(Supreme  Court  qf  Alabama,  itaj  87,  1890.) 
rumnajOT  Oohtstavos— BanonooT  or  Bvi- 

DXNCB. 

1.  Where  nMcohanta  in  teiUng  eiroamstaaoeB 

sell  their  itore  and  goods  at  a  fair  prioe,  for  a 
new  consideration,  the  purchaser  to  nuke  oertaln 
payments  presently,  but  tbe  hulk  in  the  fature, 
it  Is  for  creditors  claiming  that  the  sale  is  In 
frand  of  their  claims  to  show  that  tHe  porohaser 
bad  actual  or  construotlvo  notioe  of  his  vendors* 
flwawftli*-'  condition. 

S.  Where  it  is  donUfnl  irtiether  witnen  was 
attempting  to  repeat  what  was  said  to  him,  or 
was  merely  giving  the  oonolusion  he  had  drawn 
from  what  was  aald  to  him,  the  exclusion  of  the 
testimony  is  not  error. 

Appeal  from  circuit  court,  Shelby  coun- 
ty; Lbrot  F.  Box,  Judge. 

This  action  was  brought  by  the  i^^pel- 
lee,  W.  H.  Taylor,  and  sought  to  recover 
damages  for  an  alleged  trespass  commit- 
ted by  the  appellants,  Arthur  H.  KeUar 
and  D.  B.  Dnnlap,  a  United  Statta  mantaal 
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and  deputy.  Tbe  facts  as  ehown  In  tfee 
biU  of  exceptions  are  sabstantially  as  fol- 
lows: On  January  SO,  1886,  a  mercantUe 
firm,  dfitng  bnsliieiis  under  tbe  firm  name 
of  McCary  &  Barr,  sold  out  tbeir  stock  of 
sooda,  store-bouse,  and  lands  to  tbe  plain- 
tiff. W.  H  Taylor.  Tbe  said  McCary  ft 
Barr  otfetcd  to  sell  out  to  said  Taylor  tor 
$3,000,  but  be  relused  to  buy  at  tbia  price, 
and  offered  tbem  98,750,  wblcb  tbey  finally 
accepted,  and  thereupon,  some  time  be- 
tween tbe  boure  uf  8  and  10  o'clock,  the 
nfgbt  of  January  30,  lS8<t,  they  fixed  up 
the  papers,  etc..  and  theslore,  euods,etc., 
were  turned  over  to  tbe  plaintiff,  Taylor. 
By  the  agreement  Taylor  was  to  pay  $500 
in  cosh,  and  tbe  balance  In  two  payments. 
This  he  did  by  delivering  to  one  Mrs.  £111< 
ott,  to  whom  McCary  ft  Barr  were  in 
debted,  a  pair  of  mules  valued  at  $275.  and 
giving  her  a  doe-bill  for  the  remaining 
f  225,  which  be  paid  a  few  days  thereafter. 
Tbe  deferred  payments  were  anranged  by 
the  BHld  Tayior  Klv^lnff  his  notes  to  the 
■aid  Mm.  ElHott  and  the  Elliott  hcira.  to 
whom  the  said  firm  of  Mc('ary  ft  Barr 
were  also  Indebted  for  certabi  amonnte, 
and  then  la  giving  his  notes  for  the  bal- 
ance to  McCary  &  Barr.  After  these  nr- 
ran^nients  were  perfected,  tbe  store, 
Buods,  etc,  were  turned  over  to  the  said 
W.  H.  Taylor,  who  employed  the  said 
BaiT  an  his  clerk,  and  with  fatm  continued 
to  do  boslnesB  at  the  same  place  until  Feb-i 
raary  10, 18H6.  At  the  time  of  this  sale 
McCary  &  Barr  were  Indebted  to  other 
credlton,  from  whom  they  had  bought 
goods,  but  Taylor  denied  having  any 
knowledge,  eith«  actual  or  constructive, 
of  any  other  indebtedness  than  that  to 
Un.  ElUott  and  tbe  Elliott  heirs.  At  this 
lime  the  defendant  Arthur  U.  Kdlar  was 
Catted  States  marshal  for  tbe  northern 
district  of  Alabama,  and  the  defendant  D. 
11.  Dunlap  was  bis  duly  authorized  and 
empowered  deputy.  On  Febrnary  9.  Uil86, 
two  attachments  were  issued  from  tlie 
United  States  drcait  court  for  the  north- 
«m  district  at  Alabama,  at  the  salt  of  two 
ereditots  of  tbe  Ann  of  McCary  ft  Barr. 
•nd  delivered  to  the  eedd  defendant  A.  H. 
Kellar.  These  writs  of  attachments  ware 
delivered  by  said  Kellar  to  his  deputy,  the 
defendant  Dualap,  and  by  him  were  levied 
on  tbe  stock  ol  goods  of  the  plaintiff, Tay- 
lor, recently  purchased  from  eakl  McCttry  ft 
Barr,  and  were  sf^zed  and  taken  into  pos- 
session by  said  Dunlap.  Before  these  et- 
tacbments  weie  levied,  each  of  the  platn- 
trfs  In  attachment  gave  bonds  of  Indem- 
nity with  Joseph  F.  Johnston  and  W.J, 
Cameron,  respectively,  as  sureties  on  the 
said  Indemnity  boncls,  and  said  Johnson 
and  Cameron  are  made  parties  defradant 
to  this  suit.  The  ground  on  which  these 
attachments  were  Issued  was  that  McCary 
&  Barr  and  said  Taylor  had  been  guilty 
of  fraud  In  making  the  said  conveyance  of 
the  store,  goods,  etc.,  and  In  the  trial  of 
tbe  prespnt  suit  this  was  the  defense 
sought  to  be  estabilshed  by  the  defend- 
ants. Upon  the  evidence  as  adduced  the 
piaintlff  requested  the  court  to  give  the 
followtng,  among  other  cbarges:  Fint. 
"  II  tbe  Jury  believe  from  tbe  erldmce  that 
Taylor,  on  or  about  the  80th  of  January, 
18S6,  bongbt  of  UcCai7  ft  Ban  ttw  atoie- 
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bouse  and  lot  and  tbe  stock  of  goods  in 
controversy,  and  paid  them  therefor  a 
pair  of  mules  and  a  due-bill  fur  $225,  which 
he  paid  a  lew  days  thereafter,  and  that  he 
executed  to  them  and  to  others  his  notes, 
aggregating  92.250;  and  If  tbey  further  be- 
lieve that  the  amount  so  paid  and  the 
notes  BO  given  were-  tbe  reasonable  value 
of  such  store-houBe  and  lot  and  goods, 
and  that  afterwards  defendant  Dunlap, 
as  deputy  marabal,  seised  and  took  poa- 
sesBlon  of  such  store-house  and  stuck  of 
goods  under  the  wrltsof  attachment  given 
In  evidence;  and  It  they  further  t>dieve  that 
defradant  S^lar  was  the  United  States 
marshal  under  whom  Dunlap  was  acting 
in  making  such  seizure,  then  said  defend- 
ants are  liable  to  plaintiff  for  tbe  value  of 
the  stock  of  goods  so  seised,  and  tbe  valoe 
of  the  use  of  the  store-house  while  they 
bad  It  In  possession,  unlens  the  defendants 
have  satisfied  tbe  Jury  by  the  evidwce  (1) 
that  at  the  time  the  purchase  was  made 
and  dosed  UeGary  ft  Barr  were  Insolvent 
or  in  embarrassed  elrcumstanom ;  and  (3) 
that  Taylor  at  that  time  had  actual  or 
constroctive  notice  that  UcCa^  ft  ^rr 
were  Insolvent  or  in  embarrassed  ctruum- 
Btancte.  Tbe  burden  of  proving  each  of 
these  facts  Is  upon  defendants,  and  plain- 
tiff is  entitled  to  a  verdict  unless  defead- 
ante  liave  proven  eacb  of  them."  Third. 
"  Before  the  Jury  can  find  that  Taylor  wan 

guilty  of  fraud  in  the  purchaae  from  Me- 
ary  ft  Barr,  defendants  must  show  facte 
and  circumstances  which  not  only  cast  a 
suspicion  on  tbe  transaction,  but  they 
must  show  a  state  of  faces  which  are  not 
fairly  and  reasonably  reconcilable  with 
fair  dealing  and  faonesity  of  purpose ;  and, 
until  this  Is  done,  tbe  iarj  cannot  find 
that  plaintiff  was  guilty  of  any  fraud." 
The  court  gave  eacb  of  these  cbaiKos,  as 
well  as  others  requested  by  tbe  plaintiff, 
and  the  defendants  reserved  an  exoeptlon 
to  eacb  of  the  charges  so  given.  Tbere 
was  verdict  and  Judgment  for  the  plain- 
tiff, as  to  the  defendants  Kellar  and  Dua- 
lap. and  in  favor  uf  the  defendants  John, 
ston  and  Cameron.  The  defendants  Kellar 
and  Dunlap  now  prosecute  this  appeal- 
and  assign  the  various  rulinffi  uf  tbe  court 
as  error. 

PettuB  Pettus  and  Knox  ft  Bowie,  for 
appellants.  Tompktns  &  Trqy,  tor  ap|»el- 
lee. 

Stone,  C.  J.  The  witness  Bnford.ln  tes- 
tifying for  defendants,  was  asked  as  to« 
conversation  be  had  had  with  Taylor. 
He  prefaced  his  answer  by  a  statement  of 
what  he  said  McCary  had  said  U>  him. 
McCary  was  one  of  the  members  of  the 
firm  of  McCai7  ft  Barr.  for  whose  debts 
tbe  goods  were  attached  and  sold.  Mc- 
Cary ft  Ban*  had  sold  tbeir  establishment, 
including  store-house  and  goods,  to  Tay- 
lor, the  plaintiff  in  this  suit.  TI19  wltneas 
testified  that  McCary,  In  a  conversation 
with  tbe  witness,  had  said  that  he  asked 
Taylor  11  his  creditors  could  attach  tbe 
notes  given  by  the  latter  in  the  purchase 
of  the  goods,  and  that  Taylor  bad  told 
him  they  could.  He  added:  '*He  told  me 
after  having  that  conversation  with  Tay- 
lor he  went  immediately  to  Columbiana, 
{the  county-seat,]  and  wade  «a  aaitisn- 
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ment  of  the  balance  of  hte  effeeti.  *  The 
wltnees, teetUyinff  fortber, said:  "latter- 
wardB  asked  Taylor  about  It,  and  be  cor> 
roborated  the  McCary  etatenieDt  in  fall. 
He  bad  told  McCary  tbat  bis  creditors 
could  attacb  tbese  notes."  Tbat  part  of 
fcbe  answer  wtalch  is  embraced  Id  the  last 
quotation  marks  was  objected  to  by  i^aln- 
tttf ,  tbe  objection  snsCaliiMl,  the  testtmony 
aelnded,  and  detendants  ezeevted. 

I«  Is  left  somewhat  In  doubt  what  pre- 
cise meanlnie  the  witness  Intended  to  con- 
▼€jy  by  the  words,  "bo  had  told  McCary 
that  his  creditors  could  attain  tbese 
notes. "  If  the  words  "  he  said  "  had  pre- 
ceded tbe  clause  last  copied  there  could  be 
no  controrersy  aboat  the  witness'  mean- 
ing. '  It  would  be  an  affirmation  of  what 
Taylor  had  said  to  witness,  and  woald 
bav«  lieen.  It  offmd  alone,  leiral  evidence. 
Bxprrased  as  It  Is,  we  are  left  In  doubt 
wbetber  tbe  witness  was  attempting  to 
repeat  what  Taylor  bad  said  to  blm.  or 
only  the  opinion  the  witness  Buford  had 
formed,  or  the  Inference  be  bad  drawn 
from  what  Taylor  said  tu  Mm.  Doobts 
sneli  as  tbls  mnst  be  resolved  a^lnst  tbe 
party  exceptlDe.  The  circuit  court  did 
not  arr  tn  excluding  this  testimony.  It 
was  but  the  conclusion  or  opinion  of  the 
witness  ai  to  the  effect  of  what  Taylor 
dici  «iy.  The  witness  should  have  stated 
htm  best  recollection  of  what  Taylor  said, 
no  mora.  It  was  for  the  ]nry  to  deter- 
mlna  to  what  ntent,  If  any.  It  eorrobora  t- 
ed  BIcCary*s  statement.  But  tbe  ruling 
may  be  vindicated  on  another  principle. 
Tlie  offsr  was  of  Taylor's  statement,  or 
rather,  of  the  witness*  Inference  from  It,  as 
a  Trhole.  It  was  objected  to  ne  a  whole, 
and  was  excluded  as  a  whole.  The  part 
of  tbe  sentence  which  asserts  that  Tay- 
lor "cfirroborated  the  McCary  statement 
In  fall'*  was  dearly  Inadmlsrihle.  When 
Uiere  is  a  Keoeral  offer  ol  testlmonyt  a 
part  of  which  Is  leral  and  a  part  Illegal, 
and  there  Is  a  general  objection  to  Its 
admission,  tbe  court  Is  not  required  tosep- 
arate  tbe  good  from  the  bad,  hut  may  re- 
ject the  whole.  1  Brick.  Dig.  p.  680.  9  1185; 
h  Brlefc.  Dig  p.  44S,  ft  S71. 

Many  assignments  of  «Tor  are  found  In 
tbe  record,  but  counsel  bare  argued  only 
1;wo  of  then.  We  will  confine  what  we  hare 
to  say  further  to  those  two  assignments, 
for  we  think  there  lanothlng  In  theothers. 
Ti*^  argument  Is  confined  to  charges  1  and 
8,  fflven  at  the  instance  ol  plalutltf,  each 
presenting  sntwtantlally  the  same  question. 
Cams  of  transfw  of  property  hi  alleged  tra  hd 
of  creditors  have  been  very  often  before  this 
court.  We  have  drawn  a  distinction  bfr- 
tween  the  eases  in  which  existing  lndeb1> 
edness  Is  tlw  consideration  of  the  sale, 
and  the  sale  Is  rlaimed  to  be  In  payment 
tbereof,  and  salee  npon  a  new  considera- 
tion, paid  or  promised.  In  Dolltns  v. 
Pollock,  ante,  904,  (at  the  present  term,) 
-we  have  rtted  maiiy  authorities  bearing 
on  this  tinestlon,  several  of  which  draw 
tbe  dtotlnctlon  between  the  two  classes 
od  cases.  We  need  not  repeat  them  here. 
Jn  the  present  case  It  Is  not  claimed  that 
McCary  ft  Barr,  the  sellers,  were  Indebted 
to  Taylor,  the  purchaser.  The  sale  was 
made  on  a  new  consideration,  partly  paid 
presently,  hot  tbe  bulk  was  on  a  eredtc. 


It  Is  not  contended  that  thepnrehaseprlee 
was  materially  less  than  the  value  of  the 
store-house  and  goods.  The  real  Issge  In 
such  a  case  as  this  Is  whether  the  sellers 
were  Insolvent  or  in  failing  clrcamstances, 
and  whether  the  purchaaer,  Taylor,  bad 
actual  orconstructivenotlceof  their  finan- 
cial condition.  Bodges  v.  Culeman,  76 
Ala.  108;  Tompkins  r.  Henderson.  88  Ala. 
891.88outh.Kep.  774.  Tbe  appellantBCOB- 
tend  that  In  ebarges  1  and  8  the  circuit 
court  confined  the  Investigations  of  the 
Jury  to  tbe  two  Inqulriee,  Insolvency  rel 
non  of  McCary  &  Barr,  and  notice  to  Tay- 
lor of  th^r  condition,  whereas  the  charge 
should  have  gone  further,  and  submitted 
to  Ibera  tbe  Inquiry  of  Taylor's  good 
faith  tn  making  the  porcbnse.  Tbls  con- 
tentioB  Is  based  In  part.  It  not  mainly,  on 
tlie statement  In  thebm  of  exceptions  that 
"there  was  some  evidence  In  the  case 
which  tended  to  show  that  the  purchase 
of  the  goods,  store-house,  and  lot  by  Tay- 
lor from  McCary  &  Barr  was  bona.  Ode  on 
Taylor's  part;  and  there  was  some  evi- 
dence In  the  case- tending  to  show  that 
said  parchase  was  mala  0d«  on  Taylor's 
part.^  This,  It  Is  contended,  shows  that 
there  was  evidence,  not  found  in  the  rec- 
ord, which  bore  on  the  question  of  Tay- 
lor's good  faith  In  making  the  purchase, 
or,  at  least,  tbat  such  Inference  should  be 
drawn.  Tbe  bill  of  exceptions  states  that 
one  or  more  witnesses  testified  that  Tay- 
lor had  said  he  knew  McCary  &  Barr  were 
in  fafllDg  drcumstances,  and  tbat  be  gave 
as  reasons  for  bis  knowledge  or  opinion 
the  low  price  at  which  they  were  selling 
goods,  and  the  high  prices  they  were  pay- 
ing for  cotton.  Thle  testimony.  If  be- 
lieved, tended  strongly  to  prove  that  Tay- 
lor was  guilty  of  bad  faith  In  the  purchase 
he  made,  and,  without  more.  Justified  the 
said  statement  In  tbe  Mil  of  exceptions. 
For  a  falling  debtor  to  put  his  tajtglbla 
prop^tyont  of  view,  leaving  his  debts  un- 
paid, te  very  bad  faltb.  Taylor  denied 
making  snch  admission,  and  the  verdict  of 
the  Jury  teods  to  show  they  believed  him, 
and  did  not  credit  the  opposing  witness 
or  wttnesaes.  But  the  hill  of  exceptions 
negatives  the  inference  the  appellantB  seek 
to  draw  from  tbe  recital  copied  above. 
It  states:  "There  was  other  evidence  In- 
troduced on  the  trial  of  the  ease,  but  the 
foregoing  fs  substantially  all  of  tbe  evidence 
that  is  material  to  a  proper  understanding 
of  the  exceptions  reserved  by  the  defend- 
ante."  Tbe  bill  of  exceptions  further 
states  that  "eounsel, both  for  plaintiff  and 
defendante,  In  argnnkent,  fnswted  before 
the  Jury  that  the  priuclpal  question  for 
the  Jury  to  determine  from  tbe  evidence  in 
ascertaining  whether  the  plaintiff  was  en- 
titled to  recover  was  whether  at  tbe  time 
Taylor  purchased  tbe  goods,  store-house, 
and  lot  he  had  knowledge  or  notice  of 
McCary  ic  Barr*s  Insolvency,  or  had  In- 
formation of  some  fact  or  clrcnmstance 
which  should  have  caused  Taylor  to  make 
inquiry  as  to  whether  they  were  solvent 
or  Insolvent;  whether  Taylor  had,  at  the 
time  of  the  trade,  either  actual  or  con- 
Btroctlve  notice  of  M<*Cary  &  Barr's  In- 
solvency or  embarrassed  condition ;  de- 
fendants' counsel  Insisting  In  argnmmt 
that  the  Jury  were  authorised  by  a  pr»* 
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ponderance  of  the  erldence  to  find  that 
Taylor  at  the  time  of  the  trade  had  such 
notice,  either  actual  or  conetructive,  and 
plaintiffs*  connBel  Inelstlug  that  the  evi- 
dence failed  to  show  that  Taylor  had  such 
notice  or  Intormatfun,  actual  or  constract- 
Ive. "  The  bill  of  exceptions  Informs  oa 
that  the  fact  of  McCary  &  Barr's  InsolT- 
ency  was  not  controverted.  Charges  1 
and  8  are  a  very  accurate  statement  of  the 
law  governlns  the  transaction  ehown  by 
this  record.  Machine  Co.  v.  Zel^eler,  58 
Ala.  221 ;  Uromelln  t.  McCauIey,  67  Ala. 
642;  Lehman  r.  Kelly,  68  Ala.  192;  Shealy 
T.  Edwards, 75  Ala.411, 78  Ala.176;  2Brlck. 
Dig.  p.  18,  S  71.  II  there  was  a  phase  of 
the  case  supposed  not  to  be  eorered  by 
thagenemt  principle  (the  record  does  not 
Inform  QB  there  was  auch)  It  should  have 
been  the  subject  of  a  apecfal  explanatory 
or  qaalltylng  charge  asked  by  defendants. 
There  Is  no  error  In  the  record,  and  the 
Judgment  must  be  affirmed. 

Warrs     Sbbftield  &  T.  Sr.  Rr.  Co. 
(£rii|»vnw  Court  ttf  .Alabama.  Kty  Si,  isfla) 
Dwiiroa  Claim  bt  Thibd  PBBsorr— Damaobs. 

1.  Id  detfnne  tor  an  engine,  a  claim  by  a  per- 
■on  not  a  party  to  the  action  was  interposed,  un- 
der 8es8.  Acts  Ala.  188S-89,  No.  69,  prortdin?  for 
moh  intenrention.  It  appeared  mat  plaintiff  in 
detinne  had  pnrebaaed  me  engine,  which  waa 
ahlpped  to  one  M.  over  defendant's  railroad ;  that 
while  on  defendant's  tracks  plaintiff's  presideat 
and  the  consignee  gave  claimant  an  order  to  take 
possession  of  the  engine;  that  claimant  then  paid 
tiie  freight  due  to  defendant,  and  took  some  steps 
In  the  removal  of  the  engine,  but  It  remained  on 
defendaQt*B  traoks.  The  evidenoe  did  not  show 
whether  clainuut  paid  the  fMcht  with  his  own 
money  or  with  mooey  fumlsheahim  by  plaintiff, 
or  that  be  was  one  of  plaintiff's  olQoers.  Held, 
that  it  was  a  qoestion  for  the  Jury  whether  claim- 
ant obtained  possession  of  tbe  «iglDe  at  plaintiff's 
request,  and  whether  he  paid  tbe  freight  with  his 
own  money,  soas  toenlitle  him  topoasesalmof  the 
engine  until  the  money  was  refunded  to  bim. 

2.  On  the  tzial  of  tbe  right  of  propoly  of  a 
third  person,  who  has  interposed  a  claim,  the 
olaimant  cannot  raise  the  question  as  to  wtiether 
the  persons  who  caused  the  action  of  detinne  to 
be  Instituted  were  rlgfatfal  officers  of  plaintiff 
oorporation,  entitled  to  sue  in  its  name. 

8.  The  question  whether  the  plaintiff  made 
a  demand  for  the  property  before  brlng^  the 
action  oannot  be  rtdaed  on  tbe  trial  of  tte  right 
of  property  of  an  Interrening  claimant 

4.  PlauitUE  oannot  reoorer  dameoea  botti 
rent  and  the  ordinary  wear  and  tear  of  the  prop- 
erty sued  for,  as  rent  Includes  ordinary  wear  and 
tear. 

Appeal  from  circuit  court,  Colbert  coun- 
ty; U.  C.  Sfbaeb,  Judge. 

KIt±  Jt  AlmoB,  for  appellant.  J.  B. 
MoovBy  for  appellee. 

Stone,  C.  J.  The  appellee  brongbt  suit 
agnlnnt  the  East  Tennessee.  Virginia  A 
Georgia  Railroad  Company  tor  the  recov- 
ery of  "one  dummy  engine  of  the  Talue  of 
two  thousand  dollars,  with  tbe  value  or 
hire  thereof  during  the  detention."  Tbe 
suit  was  Instituted  under  ourstatute.fCode 
1876.  8  2942;  Code  1886,  9  2717.)  which  Is  a 
substitute  tor  the  commun-law  action  of 
detinue.  Under  theatatutory  action,  IT  affi- 
davit be  made  and  bond  given,  as  tbe 
statute  requires,  the  sheriff  is  commanded 
to  take  the  property  Into  poBsesalon,  and 


under  such  order  the  sheriff  did  In  tbla 
case  take  the  engine  Into  bis  possesslun. 
That  statutory  action  of  detinue  has  not 
been  tried,  so  far  an  the  record  informs  ne. 
We  have  also  In  this  state  a  statutory  ac- 
tion, or  collateral  proceeding,  which  la 
known  as  "atrial  of  the  right  of  prop- 
erty. "  It  waa  created  to  meet  the  exigen- 
cy presented  when  the  sheriff,  under  exe- 
cution or  attachment  against  one,  aelses 
gooda  as  tbe  property  of  the  defendant  In 
the  prooees,  which  goods  a  third  peraon, 
stranger  to  the  process,  claims  are  his 
property.  It  fills  the  office  (but  does  not 
supersede  It)  of  the  common-law  action 
of  treapaHs,  when  a  stranger  to  the  process 
alleges  that  a  levy  baa  been  made  on  the 
property  which  does  not  belong  to  tbe  de- 
fendant, but  to  hlm.theclalmant.  A  later 
statute  extended  the  remedy  of  a  claim 
suit,  or  trial  of  the  right  of  property,  to  ac- 
tions of  statutory  detinne,  whenever  prop- 
erty Is  seized  In  such  action,  which  a  third 
person,  stranger  to  the  suit,  claims  Is  bis 
property.  Code  1876,$  3350;  Act  approved 
Febraary  26»  1889,  (Seaa.  Acta,  No.  G9.) 
The  mode  of  Instituting  such  claim  or  col- 
lateral suit  Is  as  follows:  "  When  a  suit  is 
brought  for  the  recovery  of  personal  prop- 
erty in  specie,  under  the  provlelons  of  sec- 
tion 2717  of  the  Code  of  Alabama,  and  the 
defendant  ahalt  neglect  for  five  daya  to 
give  bond,  as  required  therein,  it  the  prop- 
erty seised  Is  claimed  by  a  person  not  a 
party  to  the  suit,  and  affidavit  and  bond 
be  executed  as  required  by  law  In  cases  of 
trial  of  right  of  property  w  ben  levied  on 
by  writ  of  Seri  fncifia,  the  property  muat 
be  delivered  to  the  claimant,  and  the  affl- 
da  vlt  and  bond  be  returned  by  the  officer 
having  In  charge  the  property  claimed, 
with  the  snmmona.  upon  which  the  aanie 
proceeding  most  be  bad  as  In  other  trials 
of  the  right  of  property.  **  It  will  be  seen 
that  when,  In  a  statutory  detinue  suit,  a 
claim  to  the  property  la  Interposed  by  **  a 
person  not  a  party  to  the  suit,  •  •  • 
the  same  proceeding  must  be  had  as  In 
other  trials  of  the  right  of  property. "  It 
follows  that.  In  determining  thequestlona 
raised  by  this  record,  wemust  begoremed 
by  the  rules  which  would  govern  na  If  tbe 
engine  had  been  levied  on  under  execution 
or  attachment  at  the  suit  of  the  appellee 
street  railway  company  against  the  Eaat 
Tennessee,  Virginia  &  Georgia  Railroad 
Company.and  a  claim  had  been  Interposed 
by  a  third  person  under  aecttons  8004  or 
8012  of  tbe  Code  of  1886.  For  tbe  rules  In 
sndh  claim  suits,  see  authorities  In  notes 
to  the  sections  cited.  And  we  may  state 
that  section  2611  of  the  Code  of  1888— the 
statutory  interpleadei^-can  exert  no  in- 
fluence  In  the  trial  of  this  cause,  for  the 
proceeding  Is  not  under  that  statute. 

No  qnestion  can  be  raised  In  this  case  as 
totherlghttul  use  of  the  corporate  name  of 
tbe  Bheffleld  &  Tuscumbla  Street  Railway 
Company  In  bringing  tbe  suit  out  of  which 
the  present  one  grew.  Whether  the  per- 
sons who  caused  the  action  of  detllnne  to 
be  Instituted  were  the  rightial  officers  of 
the  corporation,  entitled  to  sue  In  Its 
name,  was  a  question  In  which  the  claim- 
ant, as  such,  had  no  Interest.  It  was 
foreign  to  the  Issue  raised  by  bis  clidm, 
which  only  ralaed  tbe  question  ol  title  b»- 
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tween  the  plaintiff  In  detlnne  enlt  nnd  the 
claimant,  White.  When  the  plaintiff  made 
the  proof  It  did,  showlngr  that  when  the 
salt  wae  commenced,  and  when  the  eof^lne 
was  seised  by  the  sheriff.  It  was  standing 
on  a  railroad  track  which  was  under  the 
manafcement  and  control  of  the  East 
Tennesaee,  Vln^nla  ft  Georgia  R^lroad 
Company*  It  showed  a  prima  Ucte  right 
to  sne  that  railroad  company  tor  the 
reeoTery  of  the  eoglne;  and  a  claimant 
under  the  statute  would  not  be  heard 
to  assert  that  the  poH8es8loi>  was  held 
In  bis  interest,  and  subject  to  his  con- 
trol, unless  the  l^al  right  of  the  claimant 
was  paramount  to  that  of  the  street  rail- 
way company;  for  that  was  the  issue  in 
this  claim  suit.  If  the  plaiutlB  proved  Its 
I^ral  light  to  the  engine.  White,  the  claim- 
ant, conld  not  defend  on  the  ground,  if 
true,  that  the  East  Tennessee,  Vli^nla  Sc. 
Georgia  Railroad  Company  had  not  the 
pOBSMslon  ol  the  engine  when  the  suit 
was  commenced ;  for  such  proof  could 
not  aid  In  determining  whether  the  street 
railway's  or  White's  was  the  better  title. 
Theee  plain  principles  lelleve  as  of  the 
consideration  of  many  questlona  which 
have  been  preused  In  argument. 

There  does  not  appear  to  have  been  any 
denial  In  the  trial  court  that  the  Sheffield 
&  Tnscambia  Street  Railway  Company 
pardiased  and  paid  for  the  engine,  and 
that  It  was  Its  property.  The  claimant  In 
his  testimony  admitted  It  belonged  to  the 
street  railway  company.  In  maintenance 
of  White's  claim,  Interposed  In  this  case, 
several  motions  were  made  In  the  court 
below,  and  were  overruled.  What  we 
have  already  declared  shows  there  was 
no  merit  In  those  several  motions. 

Another  gronnd  was  taken  In  defense  by 
White,  which  In  his  testimony  he  states  as 
follows :  "  He  had  an  order  from  the  preei* 
dent  of  the  Sheffield  A  Tuscumbla  Street 
Railway  Company  for  the  engine,  and 
tooK  possession  of  it  at  his  request,  and 
that  be  paid  about  three  hundred  and  for- 
ty dollars  to  settle  the  freight  due  on  the 
engine;  that  the  Memphis  &  Charleston 
Railroad  Company  had  been  In  possession 
of  the  engine*  had  bronght  It  to  Tuscum- 
bla, and  that  he  got  possession  of  it  from 
tbe  Memphis  &  Charleston  Railroad  Com- 
pany on  tbe  order  of  H.  B.  Tompkins,  the 
pmldent  of  the  Sheffield  &  Tuscumbla 
Street  Railway  Company,  and  also  an  or- 
der from  T.  D.  MeMUlan,  the  consignee; 
that  be  took  possession  of  It  on  the  lOtfa 
day  of  May.  1887;  that  he  had  not  re- 
moved the  engine  from  the  track  of  the 
railroad  when  suit  was  brought."  The 
detinue  salt  was  Inptltuted  May  11, 18S7; 
and  tbe  foregoing  Is  the  entire  testimony 
introdoced  tmdlng  to  support  White's 
elfdm  to  the  engine.  He  testified  further 
that  no  demand  for  tbe  engine  had  been 
made  of  falm  before  the  suit  was  brought. 
The  question  of  demand  of  the  engrine  vel 
000  tMlore  the  action  of  detinue  was 
brought  against  the  East  TenoeBsee,  Vlr- 

eDla  &  Geoi^u  Railroad  Company  may 
'  a  material  question  when  that  suit 
eonaes  to  be  tried.   White,  the  claimant. 
Munot  raise  It  In  this  action.  It  does  not 
concflrn  bim. 
In  ecmsiderins  the  main  qnestion  In  this 


canse,  we  cannot  regard  tbe  plaintiff 
street  railway  company  and  Tompkina, 
Its  alleged  president,  as  representing  dif- 
ferent Interests.  No  testimony  was  re- 
ceived or  Ih  found  In  the  record  which 
shows  any  difference  of  Interest;  nor 
should  such  teetlmony  have  been  received 
In  this  salt.  We  must  therefore  treat  the 
Sheffield  &  Tuscumbla  Street  Railway 
Company  as  the  plaintiff  in  the  suit,  and 
Tompkins  as  Its  president,  as  testified  by 
White;  and  White  muat  be  treated  as  the 
agent  of  the  street  railway  company,  act- 
ing under  the  order  of  Tompkins,  Its  pres- 
ident. Testimony  was  offered  tending  to 
show  that  White  was  superintendent,  but 
it  was  ruled  out  on  objection  of  plaintiff, 
and  we  are  left  without  proof  that  he 
filled  any  office  or  special  trust  In  relation 
to  the  company.  His  own  testimony, 
copied  above,  contains  all  the  Informa- 
tion fumisbed  us  of  his  connection  with 
the  street  railway  company,  except  that 
he  testified  to  repairs  he  had  bad  put  on 
tbe  engine  after  he  obtained  possession  of 
It  under  his  claim-bond.  Stripped  of  all  su- 
perfluous matter,— matter  which  does  not 
affect  tbe  insue  in  this  claim  suit,— the 
facts  may  be  summarized  as  follows:  Tbe 
Sheffield  &  Tuscumbla  Street  Railway 
Company  purchased  and  paid  for  the  en- 
gine, and  had  It  shipped  and  consigned  to 
McMillan,  Its  then  president,  at  Tuscum- 
bla. It  had  arrived,  and  was  In  tbe  depot 
of  the  railroad  at  the  point  of  delivery, 
but  the  freight  charges,  S340,  were  unpaid. 
On  May  10,  1887.  McMillan,  ex-presl(K>nt 
and  consignee,  and  Tompkins,  president, 
of  the  street  railway  company,  gave 
White  an  order  to  take  possession  of  the 
eni^ne,  and  purauant  thereto  be  paid  to 
the  railroad  company  thefrelghtdue  on  the 
englne,andtookBome8tepstoward8  Its  re- 
moval, but  It  remained  on  one  of  tbe  tracks 
of  tbe  railroad  company.  On  May  11.  1887, 
the  action  of  detinue  was  commenced  by 
the  street  railway  company  against  the 
railroad  company  for  the  recovery  of  the 
posseMlon  of  the  engine,  and.  nnder  an 
order  of  seliure  Issued  In  said  suit,  tbe 
sheMff  took  possession  of  It,  and  a  few 
dnys  afterwards  White  Interposed  hto 
statutory  claim,  and  inaugurated  the 
preseut  suit.  It  will  be  observed  that 
White  testified  that  he  paid  the  freight 
charges  as  one  of  the  conditions  on  which 
he  could  obey  the  orders  of  McMillan  and 
Tompkins,  (In  other  words,  the  orders  tit 
the  street  railway  company,)  and  thereby 
obtain  possession  of  the  engrine.  This  pre- 
sents the  sole  gronnd  shown  by  bIm  on 
which  he  can  base  any  right  to  claim  the 
engine.  He  does  not  state  with  whose 
money  he  made  the  payment.  If  he  made 
It  with  funds  furnished  him  tor  the  pur- 
pose, he  has  shown  no  claim  whatever  to 
the  ens^ne.  So,  If  It  bad  been  shown  that 
In  what  he  did  be  was  acting  In  the  ca- 
pacity of  superintendent,  the  presumption 
would  be  that  he  paid  with  corporate 
funds,  and  this  would  give  him  no  right- 
ful claim  to  hold  the  engine.  But,  as  we 
have  sfaown,  the  testimony  does  not  au- 
thorize us  to  Infer  and  announce  as  facts 
either  of  the  foregoing  cat^oriee.  The 
testimony  showing  at  most  that  he  was- 
only  a  private  agent,  acting  at  the  in* 


Digitized  by 


Google 


912 


6O0THEBN  KEF<HITBR.  TOL.  7. 


Btunce  and  reqaeat  of  the  street  raflway 
eompaiiy,  the  inference  Is  not  absolately 
repelled  that  he  patd  the  freight  charf^ 
wtth  hla  ow-n  money.  Acting,  as  hedtd, 
tinder  the  request  of  the  street  railway 
company,  and  not  shown  to  have  been 
other  than  a  private  agent,  If  he  paid  his 
uwn  money  as  a  neceRsary  means  of  obey- 
ing the  reqoest,  and  obtaining  possession 
ot  the  enpclne,  and  in  obedience  thereto  he 
did  obtain  such  possession,  this  ^are  hira 
a  Hen  on  the  enj^ne  for  his  reimbursement, 
and  woDld  overcome  the  plaintiff's  rij^ht 
to  recover  the  possession  from  hIra  until 
he  was  repaid  the  money  he  bad  thus  paid 
ont.  Guesnard  v.  Bailroad  Co.,  79  Ala. 
458;  Story.  Ag.  5  873;  1  Amer.  &  Eng.  Enc. 
Law,  42ft,  and  note:  4  Walt,  Act.  *  Def. 
326;  Muller  v.  Pondir,65  N.Y.  825;  Chicago 
&  A.  R.  Co.v.  Springfield  &  N.  W.  R.Gk>.,  67  111. 
142.  In  the  present  case  it  was  a  question 
for  the  jnry,  under  proper  InHtruetlons, 
whether  White  obtained  posseeslon  of  the 
<^l^ne  at  the  reqotMt  of  the  platntlft,  and 
whether  be  patd  the  frefKht  wtth  his  own 
money.  If Iiedtd,hecoaid retain  theposses- 
Blon  against  the  street  railway  company 
nntll  the  money  was  refunded,  or  tendered 
to  hlni.  On  the  evidence,  it  cannot  beaf- 
rtrmed,  as  matter  of  law,  that  White  did 
not  pay  the  freight  bill  ont  of  his  private 
funds,  and  It  follows  that  the  drcnltcoart 
erred  In  giving  the  general  charge  to  favor 
of  the  plaintltr.  Dolllns  v.  Pollock,  —  Ala. 
— ,  ante,  904. 

Under  no  drcnmstances  could  plaintiff 
recover  as  damages  both  rent  and  ordi- 
nary wear  and  tear.  The  former  Includes 
the  latter.  This  action,  as  we  have 
shown,  Is  a  collateral  proceeding  In  an  ac- 
tion of  statotoij  detinue.  When  decided. 
It  will  settle  and  determine  the  coutttctlng 
light  to  the  engine  as  between  the  street 
railway  company  and  White,  the  claim- 
ant. The  recovery,  if  in  favorof  the  plain- 
tiff, Is  not  decisive  of  the  action  of  det- 
inue against  the  rallroud  company.  That 
tsyetto  betried.  Reversed  and  remanded. 


Creboent  Brewing  Co.  t.  Handlbt  e€  »J. 
(Supreme  Court  of  AEoboma,  Hay  23,  1890.) 
Liabujtt  or  Sobbtt— Flbasivo. 

1.  Where  persons  hove  become  sureties  on  a 
bond  oonditioned  that  H.  shall  pay  for  goods  to 
be  furnished  to  him,  individoally,  and  H.  forms  a 
partnership  with  another,  the  smreUes  are  not  lia- 
ble for  the  default  of  the  firm,  though  they  knew 
of  and  consented  to  Its  fonnauon,  parol  evidence 
beinfr  inadmissible  to  show  such  knowledge  and 
consent,  and  thos  to  vary  the  terms  of  the  bond. 

3.  b  an  aotion  on  the  bond  H.>s  partus,  who 
was  likewise  a  sure^,  alleged  in  hl«  plea  that  he 
bad  abtutdoned  a  business  which  paid  him  a  cer- 
tain sum  per  month  to  go  into  business  with  H. , 
and  he  sought  to  reduce  plaintiffa  recorery  by 
that  sum.  Plaintiff  replied,  butpending  the  trial, 
which  was  bythe  court  without  a  Jury,  he  moved 
for  leave  to  withdraw  his  replication,  and  to  de- 
mur to  the  plea.  £'eld,  that  it  was  error  to  deny 
his  motitm. 

Appeal  from  city  coart  of  Decatur. 
5.  H.  Gruber,  for  appellants.   Wert  A 
Speake,  for  appellee. 

Stonb,  C.  J.  This  case  was  tried  by  the 
ludge  of  the  dty  court,  wltliout  a  jury. 
The  CraKentBrewlDgCompany.acorpora- 


tton,  entered  Into  a  written,  ezeotoiy 
agreement  with  Handley,  by  wtateli  n 
bound  itself  to  famish  to  him  ita  maaa- 
factnred  goods  (bew)  to  be  sold  at  Dec^ 
tor,  in  this  state.  The  agreement  eoa- 
tains  varioofl  stipnlatloiw  tobeperforaed, 
some  by  the  brewing  company,  and  otkcrs 
by  Handley.  Among  the  lattw  te  tbe 
agreemmt  by  Handley  to  pay  lor  tbe  beer 
to  be  shipped  to  him  by  tbe  brewing  com- 

gany,  expressing  the  prices  and  when  and 
owtobe  paid  for,  etc.  As  part  of  this 
agreement,  Handley  was  required  to  and 
did  enter  hito  a  further  agreement,  with 
sureties,  for  **  tbe  full  and  comfrtete  per^ 
forroance  by  tbe  abov^boaoden  B.  T. 
Handley  ot  all  tbe  fovenanCs  made  by  trim 
in  the  written  contract,  which  Is  made  a 
part  of  this  bond.  But,  upon  failure  arde- 
fault  on  the  part  of  said  B.  T.  Handley  so 
to  do,  then  we  agree  to  pay  to  kbeaald 
brewing  company  any  lom  or  damage  It 
may  snstatn  by  reason  of  aald  fftllaie.* 
This  additional  agreemeoft  was  aiciied  by 
Hnndley,  Petty,  Kroo,  Atbca,  and  Bo- 
wards.  Both  agreemeata  areon  one  abeet 
of  paper,  and  the  testimony  was  that  the 
first  wasnot  to  be  conaldered  a  completed 
and  binding  contract  aatll  tbe  second  was 
executed  with  suretlee.  Before  any  steps 
were  taken  under  this  contract  after  Its 
complete  executloa,  Hudley  to«»k  Fett^ 
Into  partnership  with  Mm  faitbe  advea- 
ture,  and  the  business  was  entered  opun 
and  conducted  In  the  name  ot  Haad^y  ft 
Co.,  composed  of  Handley  and  Potty,  and 
the  brewing  company  was  aotUled  of  It. 
The  shipments  were  made  to  Handily  A 
Co., and  all  dealings  were  conducted  tn  tbe 
firm  name,  and  not  In  thetndtvldaal  name 
of  B.  T.  Handl^.  Shipments  of  beer  were 
made  to  Handley  &  Co.,  and  the  prasent 
suit  was  brought  to  recover  a  bafanee  doe 
for  goods  BO  shipped.  We  may  state  tn 
passing  that  the  complaint  Is  scarcely  spe* 
elflc  enutigb  In  averring  that  beer  was 
shipped  to  Handley,  or  Handley  ft  Co., 
under  the  contract.  The  eomplalnt,  as  we 
understand  It.  contains  a  stngle  count, 
though  there  are  two  clauses  In  It  wUeh 
speak  of  ttie  breach.  Thesnlt  ts  on  the 
contract  as  expressed  In  the  writtuff,  and 
to  th<*  complaint  as  thus  framed  we  must 
confine  our  rulings.  Tbe  record  does  not 
contain  the  pleas  that  were  Interposed, 
but  from  the  replications  filed,  tbe  testi- 
mony given  in,  and  the  rullngsof  thecoart, 
we  are  able  to  determine  what  Uw  tesnea 
were.  Krou,  Albee,  and  Ed  wards  defended 
on  tbe  ground  that  they  were  only  sure- 
ties ;  that  by  tbe  terms  ot  thdr  contract 
they  were  bound  only  tor  defaults  in  not 
carrying  ont  the  contract  made  by  Hand- 
ley  with  the  brewing  company,  and  were 
not  bound  for  any  defanlt  Handley  ft  Co. 
orHandleyand  Petty mfgbtcomrolt.  This 
was  tbe  contract  they  made,  and  tfala  the 
contract  declared  on.  Such  Is  certainly 
the  law.  A  surety  may  stand  on  tbe  letter 
of  his  contract,  and  Is  bound  only  by  its 
tenus.  His  liability  cannot  bevaried  with- 
out his  consent.  A  material  alteration 
made  In  thetermsof  the  contract  to  which 
bis  assent  Is  not  obtained,  even  ttaoogfa 
beneficial  to  him,  or  Hn^tentng  the  burden 
on  him,  absolves  htm  absolutHy  from  all 
burdens  Imposed  by  theeoBtnet.  SBrkk. 
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Dig.  p.  374,  n  18-21,  !nel. ;  City  Coancil  t. 
Hughes,  66  Ala.  201 ;  Anderaun  t.  Bellen- 
ger,  b7  Ala.  834, 6  ttouth.  Rep.  82. 

The  testlnioiiy  tends  to  prove  that  Kron, 
Albea,  and  Edwards  did  not  sign  the 
agreement  declared  on  until  after  the  part- 
nership between  Handle  and  Petty  was 
formed,  and  the  presumption  Is  strong 
that  when  they  siKned  they  knew  the 
partnership  had  been  formed.  We  base 
this  preeumptton  on  the  testimony,  which 
is  not  denied,  that  Petty  himself  prucnred 
these  BUretles  to  become  bonnd,  and  to  ex- 
ecute the  paper.  We  feel  autboriEed  to  In- 
fer that  they  were  Induced  to  sign  mainly. 
If  not  entirely,  by  Petty's  becoming  asso- 
ciated in  tlie  baslnees  venture.  If  this  be 
true,  then  the  alteration  was  made  with 
their  consent,  and,  but  (or  a  principle  to 
be  stated  presently,  they  coald  be  held  ac- 
countable for  the  default  of  Handtey  &  Co. 
upon  a  count  property  framed  to  meet  the 
terms  ot  the  changed  contract.  That 
principle  may  be  thus  stated:  When  par^ 
ties  enter  into  a  written  contract  the  pre- 
sumption is  that  all  oral  agreements,  an- 
terior or  contemporaneous,  not  expreiwed 
In  the  wriHng,  are  waived;  and  It  1b  not 
permissible  to  make  proof  of  such  oral 
agreement  to  vary  the  legal  import  of  the 
writing.  This  Is  an  inflexible  rale  of  evi- 
dence. 8  Brick.  Dig.  p.  417,  §  166.  The  rale 
is  not  applicable  to  certain  exceptional 
canes,  but  the  present  case  does  not  fall 
within  any  of  the  exceptions.  Hart  t. 
Clark,  54  Ala.  4S0. 

The'faets  of  this  case  bring  It  directiy 
within  the  rule  of  exclusion.  When  the 
sureties  signed  the  agreement  they  either 
did  or  did  not  know  that  Petty  was  to  be 
a  partner  with  Handley  In  the  business 
venture.  If  they  did  not  know  it,  then 
they  ditl  not  consent  to  the  altered  terms 
of  the  contract,  and  are  not  bound  by  It. 
If  they  did  know  It,  and  Intended  to 
gnaranty  a  faithful  periormance  of  the 
contract  by  Handley  ft  Co.,  then  the  rule 
of  evidence  will  not  permit  that  Intention 
to  be  proved,  because  it  varies  the  terms 
and  legal  effect  of  the  writing.  And  chan- 
cery will  not  reform  a  contract  made  un- 
der such  circumstances.  Clark  v.  Hart,  67 
Ala.  890.  We  find  no  error  In  the  rulings  of 
the  city  court,  so  far  as  they  affect  the 
liability  of  the  snretlea,  Krou,  Albee,  and 
Edwards.  As  we  have  said,  the  pleas  ot 
Petty  not  being  In  the  record,  we  have  to 
consult  the  replications  and  testimony  to 
learn  what  they  were.  From  thera  we 
learn  that  one  ground  of  defence  relied  on 
was  that  he.  Petty,  In  conspquence  ot  en- 
tering Into  tbla  contract, had  given  up  an- 
other business,  by  which  he  could  have 
made  $116  per  month,  and  be  sought  to 
abate  plaintiff's  recovery  by  that  sum. 
Thie  plea  was  wholly  without  legiU  merit, 
and  tendered  an  immaterial  Iseue.  Beck 
V.  West.  87  Ala.  213.  6  South.  Kep.  70,  and 
authorities  cited.  The  trial  court  consid- 
ered this  plea  frivolous,  and  would  have 
sufftained  a  demurrer  to  It  If  It  had  been 
interposed.  Plaintiff,  however,  took  issue 
on  the  plea,  and  the  result  would  be  that 
to  the  extent  the  proof  sustained  the  plea 
the  d^ense  was  made  good,  unless  there 
wssa  repleader.  Mudgev.Treat,57  Ala.l. 

Pending  the  trial,  and  on  two  several 
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occasions,  plaintiff  asked  leave  to  with- 
draw Us  replication,  and  demar  to  the 
plea.  This  the  court  refused.  If  the  Issue 
had  been  pending  before  a  Jury  we  would 
hold  that  the  motion  was  prematurely 
made.  It  should  come  In  such  case  after 
verdict  rendered,  when,  in  a  caae  like  the 
present.  It  would  be  error  to  overrule  It. 
Watson  V.  Braseal,  7  Ala.  451:  Masterson 
V.  Gibson,  56  Ala.  66;  Ex  parte  Pearce,  80 
Ala,  195.  In  the  present  case,  both  law 
and  facta  were  submitted  to  the  court 
without  a  Jury,  and  no  reason  exists  why 
themotlonshould  notbeentei^alned  pend- 
ing the  trial.  The  city  court  erred  In  over- 
ruling  plalntlfTs  motion  for  leave  to  with- 
draw Its  replication,  and  to  file  a  demurrer 
to  the  plea  of  defendant  Fettj.  Bevetsed 
and  remanded. 


KiBKPATnoK  9t  al.  T.  Bon  al, 

(Supreme  Cowt  ef  Alabama.   1^  28, 19WL) 

SaUI  CBDU  KXBCDT10!« — RZST — EjOHT8  OF  PDB- 
^  CHASKB. 

The  parchaBer  <d  land  Tinder  an  execution, 
whliOi  iBsned  from  the  federal  oonrtt  toad  was  ia 
the  hands  of  the  marshal  before  tl»  defen^ut 
therein  had  Duide  a  lease  of  the  land,  Is  entitled 
to  the  rent  due  and  unpaid  under  suoh  lease,  as 
against  one  who  had  parehaaed  the  note  givn 
tor  such  reat,  witkout  aodoe  of  tha  SMeatloa 
oredltnr's  cLaioL 

Appeal  from  circuit  court,  Madlstm 
county;  H.  C.  Speaks,  Judge. 

This  was  an  Interpleader  at  law,  for 
rent  of  land,  between  the  assignee  of  the 
rent  note  and  the  purchaser  of  the  land  at 
the  eberlff's  sale  under  an  execution. 
There  was  Judgment  for  plaintiffs,  and  de- 
fendants appeal. 

Ward  &  Betts,  for  appellants.  HamcB, 
Walker  A  SAetfeo',  for  app^ees. 

Btone,  O.  J.  It  is  objected  for  appHlants 
that  the  alleged  Judgment  under  whleK 
Boyd  &  Boyd  acquired  their  title  to  the 
land  was  In  fact  no  Judgment,  because  the 
attorney  appointed  tor  the  purpose  is 
not  shown  to  have  confessed  any  Judg- 
ment, and  the  record  falls  to  show  that 
Tnnnpr,  the  defendant  In  that  suit,  was 
otherwise  brought  into  court.  Coming  be- 
fore us  collaterally,  as  this  question  is  at- 
tempted to  be  presented,  wearenotpre- 

f)ared  to  say  there  is  anything  In  the  ob- 
ectlon,  even  If  we  concede  It  Is  raised  by 
the  record.  But  the  record  fails  to  raise 
the  question.  In  the  trial  below  a  Jury 
was  waived,  and  the  testimony  was  sub- 
mitted to  the  court  for  trial  and  decision 
by  him.  He  made  a  special  finding  of  the 
facts,  and  that  finding  must  be  treated  as 
we  would  treat  a  special  verdict.  One  ot 
the  special  facta  found  by  the  trial  court 
was  that  "the  above-named  plaintiffs 
[Boyd  ft  Boyd]  recovered  Judgment 
against  John  T,  Tanner  In  the  circuit 
court  of  the  Dnited  States  *  •  •  on  ths 
ifd  day  of  November,  1887,  for  the  sum  of,* 
etc.  The  exception  reserved  is  in  the  fol- 
lowing langnage:  "To  which  Judgment  of 
the  court  the  defendant  excepted."  The 
question  of  the  confession  of  Judgment  vel 
noD  is  not  shown  to  have  been  mooted  la 
the  court  below,  and  the  excepjtlon  does 
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not  bring  ft  before  us.  Boyd  &  Boyd  re- 
covered a  Judgment  against  Tanner  No- 
vember 2, 1887.  Execatlun  was  lasued  on 
aaid  Judgment  November  7,1887,  and  came 
to  the  hands  of  the  United  States  marshal 
on  the  same  day.  This  execution  was  lev- 
ied on  the  ylantation  known  as  the  **  Rag- 
land  Place, "  as  Tanner's  property,  Janu- 
ary 2, 1888,  but  from  some  nilsdescriptiun 
the  procesB  was  retamed  without  a  sale. 
An  alias  execution  was  issued  March  20, 
1888,  was  levied  on  the  land  April  21, 
1888,  and,  pursuant  to  advertisement  duly 
made,  the  marshal  sold  the  lands  June  4, 
1888.  Boyd  &  Boyd,  became  the  purchas- 
ers, and  received  the  marshars  deed  the 
next  day.  Within  10  days  alter  that  time, 
and  while  the  crops  on  said  land  were  still 
growing  and  immature,  Boyd&Boyd  gave 
written  notice  tu  Tanner  and  the  tenants 
CQltlvatlng  said  land  that  they  claimed 
and  demanded  the  rents  accruing  for  that 
year,  and  the  possession  of  said  lands. 
The  foregoing  are  the  tacts  on  which 
Boyd  &  Boyd  base  their  claim  to  the  rent 
money.  Tanner,  defendant  In  the  Judg- 
ment, let  the  lands  to  rent  foK  the  year 
1888.  by  agreement  entered  into  December 
26,  1887.  and  to  secure  the  agreed  rent 
took  from  the  lessees,  or  tenants,  their 
non-commercial,  sealed  note  or  bond  for 
the  sum  of  f 1,000,  payable  to  himself,  and 
doe  December  15, 18B8.  This  paper  he  trad- 
ed for  value  to  O.  E.  Hatcber  ft  Co.  by 
blank  Indorsement,  without  date,  and  C. 
E.  Hatcher  &  Co.  subsequently,  on  Febru- 
ary 4, 1888,  traded  and  indorsed  it  to  Kirk- 
patrick  &  Co.,  as  collateral  security  for  a 
debt  due  them  from  C.  £.  Hatcher  &  Co. 
Neither  C.  E.  Hatcher  ft  Co.  nor  Klrkpat- 
rick  ft  Co.  had  notice  of  Boyd  ft  Boyd's 
claim  or  lien,  at  the  time  they  severally 
acquired  the  rent  note  or  bond.  These  are 
the  facts  which  go  to  make  up  the  alleged 
right  of  Klrkpatrlck  &  Co.  to  the  proceeds 
of  the  rvnt  note.   The  tenants  having 

Eald  the  rent  money  into  court,  and  hav- 
kg  been  dlscharge<l  by  consent  of  the  par- 
ttea,  the  question  la  whether  Boyd  ft 
Boyd,  un  the  one  hand,  or  KIrkpatrick  ft 
Co,  on  the  other,  are  entitled  to  the  mon- 
ey, leas  the  sam  of  $50,  which,  by  mutual 
agreement,  was  applied  otherwise.  The 
circuit  court  adjudged  that  Boyd  &  Boyd 
were  entitled  to  the  money.  There  are  au- 
thorities which  hold  that  when  real  estate 
ts  sold  at  public.  Judicial  Bale,  which  Is  at 
the  time  held  by  a  tenant  under  an  unde- 
t^mined  lease,  and  there  la  no  exception 
or  reservation  as  to  the  rent,  then  all 
rent  which  has  not  been  paid  or  has  not 
matured  and  fallen  due  at  the  time  of  the 
sale  and  conveyance  passes  with  the  free- 
hold, and  becomeathe  property  of  the  pur- 
chaser, even  though  there  may  have  been 
a  previous  attempt  to  assign  such  non- 
matured  rent  contract  to  a  third  person. 
One  reason  which  may  be  given  for  the 
ruling  Is  that  unpaid  and  Immature  rmt, 
promised  for  use  and  occupation  of  land 
for  a  term  not  yet  fully  expired,  is  practl- 
callythe  usufruct, orproduct  of  the  realty, 
and  Is  part  and  parcel  of  it;  and  that 
hence  aconveyance  of  the  land  Is  a  convey- 
ance of  Its  future  product.  Bank  v.  Wise, 
8  Watts,  8i»4;  Van  Wlcklen  v.  Paulson.  14 
Bazi>.  654;  Stoat  v.  Kean,  8  Har.  (Del.) 


82;  Martin  t.  Martin.  7  Md.  S88;  Town- 
send  T.  Isenberger.  45  Iowa,  670  ;  2  Tayl. 
Landl.  ft  Ten.  (8th  Ed.)  9  447,  and  note. 
Several  of  the  cases  we  have  cited  ai-e 
based  substantially  on  the  reason  we 
have  glveo.  We  need  not.  in  this  case,  ko 
to  the  fall  extent  of  the  principle  stated, 
and  we  leave  that  question  undecided  un- 
til it  comes  properly  before  as.  Before 
Tanner  granted  the  lease  In  this  case,  the 
execution  of  plaintiffs  was  in  the  bands  of 
the  marshal,  and  operated  a  Hen  on  all 
the  leviable  Interest  which  Tanner  tben 
hdd  In  the  land.  Its  use,  enjoyment,  and 
occupation  were  among  the  Tatnabie  at- 
tributes it  possessed.  It  Is  these  attri- 
butes which  mark  and  dlsttngnlsb  the  su- 
perior value  of  a  title  with  present  lifcbt 
of  possession, ascontrasted  with  an  estate 
in  remainder  or  reversion,  the  term  of  the 
particular  estate  not  having  expired.  Ko 
one  will  question  the  greater  market  value 
of  an  estate  with  the  right  of  premnt  en- 
joyment, than  of  a  mere  reraabider  or  re- 
version  in  the  same  land,  with  no  right  of 

8 resent  enjoyment,  or  present  nanfrnct. 
ow,  on  all  these  elements  of  value  and  of 
vendible  property.  Boyd  ft  Boyd  had  a 
lien  for  the  enforcement  of  tbelr  execatlon 
which  Tanner  was  without  the  power  to 
Impair  by  any  individual  act  he  might  at- 
tempt to  perform.  No  one  will  deny  that 
he  was  without  power  to  defeat  the  lien 
by  a  sale  of  the  land.  A  lease  Is  a  quali- 
fied sale ;  a  sale  of  a  term,  instead  of  a  sale 
of  the  fee.  A  lessee  acquires  an  estate  by 
his  lease,  which  may  be  levied  oa  and  sold 
under  execution;  an  estate  lees  than  a 
freehold,  but  still  an  estate.  It  may  run 
for  any  number  of  years,  not  exceeding 
SO.  Can  It  be  supposed  that  after  the  lien 
attached  Tanner  could  have  let  the  land 
for  a  long  term,  say  20  years,  disposed  of 
the  rent  contract  to  a  third  party,  and 
thus  have  reduced  the  available  value  of 
the  plaintiffs' lien  by  one  half  or  more? 
And  if  not  for  20  years,  tor  what  shorter 
term  could  he  have  made  a  valid  lease, 
and  a  valid  disposition  <^  ttxe  rent  con- 
tract? Kane  v.  Mink,  04  Iowa,  84,  19  N. 
W.  Bep.  863.  The  circuit  court  did  not  err 
in  its  Judgment.  There  Is  nothing  in  our 
former  rulings  which  is  opposed  to  what 
we  have  above  declared.  Tubb  v.  Fort, 
58  Ala.  277;  Coffey  v.  Hunt,  75  Ala.  23«; 
Steed  V.  Hlnson,76  Ala. 298;  Insurance  Co. 
V.Oliver,  78  Ala.  168;  Oliver  v.  lusnranoe 
Co.,  82  Ala.  417,  2  SoDth.  Bep.  446. 
Affirmed. 


BoLiJXO  V.  KiRBT  et  a/. 
(SuprerQti  Court  of  Alabama.   i£aj  22,  1890.) 
Bau— Whbn  Titu  Pabbes— CoinrauiiMr. 

L  Where  a  note  is  given  in  payment  for  a 
machine  to  which  title  Is  to  remain  (n  the  seller 
until  the  note  Is  paid,  and  Is  left  with  a  third 
person,  who  is  to  receive  chattels  In  payment,  and 
surrender  the  note  to  the  maker,  and  after  this 
surreodw  is  made  the  <diattels  are  claimed  under 
ezeontiim  by  the  malrar's  creditors,  the  redelivery 
of  the  note  by  him  to  the  third  person,  agreolnff 
that  It  should  be  considered  that  no  payment  had 
been  made,  vests  the  title  to  the  machine  ania  in 
the  seller,  though  the  holder  of  the  note  bad  no 
other  authority  thaa  to  noaive  payment  thsrao^ 
and  snrrMider  ik 
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I.  Wliere  Uie  laller  thereaftflr  damanda 

nutchlne  from  the  purchaser's  wife,  he  having 
left  the  state,  aad  her  lather  refuses  to  allow  the 
Mller  to  tate  it,  h«  la  gaiUs  of  a  conversion  of  it. 

8.  Bat  if  BBuh  rornsaf  was  onl7  to  procure 
time  to  determine  whether  it  had  been  paid  for, 
with  an  agreement  that  if  It  had  not  it  snoold  be 
surrendered,  the  fathn  1»  not  liable  t<x  convor- 
aiou  where  va  OTlginal  pnrchaaer  comes  and  re- 
moves the  machine  In  Oie  meaii  tbne^  wittumt  hia 
knowledge  or  oonaent. 

Appeal  from  circuit  court,  Marshall 
connty. 

TbiB  waa  an  action  of  trover  brought 
by  tbe  appelleee,  Klrby  &  Bro.,  against 
tbe  appellant, William  Bolllnff.and  eoaght 
to  recoTOT  damagea  lor  tbe  alleged  conver- 
sion of  a  BewinK-maiCblQe.  Tbe  delendant 
pleaded  the  general  issue,  and  iBsne  was 
Joined  on  this  plea.  Upon  tbe  trial,  as 
shown  by  the  bill  of  exceptions,  J.  F. 
EIrby,  one  of  the  plaintiffs,  testified,  in 
substance,  as  follows:  That  on  the  7th 
day  of  September,  1885,  he  sold  to  Thomas 
Bishop  and  his  wife  a  sewing-machine, 
taking  therefor  a  certain  instramenli  In 
writing.  In  words  and  figures  as  follows : 
"On  Nov.  16, 1885,  after  date,  I  promise  to 
pay  to  the  order  of  F.  U.  Klrby  &  Bro. 
thirty  dollars,  with  Interest  at  the  rate  of 
ten  per  cent,  per  annum  cdter  maturity, 
nntU  paid.  The  Bsty  sewing-machine, 
style  8,  plate  No.  14305,  for  the  use  ol  which, 
to  the  maturity  hereof,  this  note  Is  given, 
is  and  shall  remain  tbe  property,  and  un- 
der thecootrol.  of  F.  M.  Klrby  &  Bro.,  or 
asfdgns;  and  (or  default  of  payment,  or  if 
tbe  said  F.  M.  Klrby  &  Bro.  deem  the  ma- 
chine In  unsafety,  by  removal  or  other- 
wise, it  shall,  on  demand,  be  retamed  to 
F.  M.  Klrby  &  Bru.,  or  assigns.  In  good 
order,  and  with  pro  rata  pay  for  Its  use, 
which  shall  be  three  dollars  per  month. 
It  Is  nnderetood  and  agreed  that  F.  M. 
Kliby  ft  Bro.  own  this  machine  absolute- 
ly, and  the  title  remains  In  them  until  the 
machine  Is  paid  for  In  full. "  This  note  or 
Instrument  was  signed  by  said  Thomas 
Bishop  and  wife,  and  attested  by  J.  F. 
Klrby.  Tbe  testimony  for  tbe  plalutltTs 
then  tended  to  show  that  tbe  plalntHfs 
made  an  agreement  with  said  Bishop  that 
tb^  would  take  young  cattle  la  payment 
for  the  machine,  valuing  them  at  a  certain 
price,  and  this  agreement  was  Indorsed  on 
tbe  Instrument ;  that  when  the  note  fell 
due.  or  a  short  time  thereafter,  one  of  the 
plaintiffs  went  to  the  home  of  said  Bishop, 
bat  Bishop  was  not  at  home,  and  tbe  wife 
told  him  that  her  husband  bad  the  cattle 
with  which  to  pay  lor  tbe  machine,  and 
he  thereupon  told  her  to  tell  her  husbaud 
to  bring  them  to  Guntersvllle,  and  iit: 
would  leave  tbe  note  with  a  certain  man,  I 
who  would  deliver  tbe  note  to  him  wfaeL 
be  turned  over  enough  cattle  to  amount 
to  the  amount  due  on  the  note;  that  be 
did  leave  the  note  with  one  Hooper,  with 
Instructions  as  above  stated;  that  on  the 
next  day,  or  shortly  thereafter,  the  said 
Bishop  brought  In  tbe  cattle,  and  upon 
showing  them  to  the  eald  Hooper,  Hooper 
agreed  to  take  them,  and  turned  over  tbe 
said  note  to  Bishop;  that  immediately 
thereafter  oneSpooner  andoneBninN  said, 
"Them's  oar  cattle,**  and  said  that  he  had 
a  lodgment,  execution,  or  mortgage 


against  them,  when  the  said  Hoopo'  said, 
"Let  me  see  It."  The  defendant  moved 
the  court  to  exclude  all  this  evidence  as  to 
what  aald  Spooner  and  Bains  said,  and 
what  Hooper  said  to  them,  but  tbe  court 
overruled  the  motion,  and  the  defendant 
duly  excepted.  The  ptalntl^  then  proved 
that  crae  (tf  them  went  to  Bishop's  house 
In  tbe  tall  of  1886,  tu  get  the  machine,  and 
found  that  Mrs.  Bishop  was  living  on  the 
defendant's  place,  in  a  house  a  short  dis- 
tance from  the  residence  of  the  defendant, 
she  being  the  daughter  of  the  defendant, 
and  that  said  Bishop,  the  husband,  bad 
gone  to  Arkansas;  that  he  then  went  Into 
the  defendant's  house  and  demanded  tbe 
machine,  when  Mrs.  Bishop  came  to  her 
door  and  said  that  the  machine  had  been 
paid  for  by  her  husband  by  giving  cattle 
therefor;  that  the  "defendant  told  him 
then  and  tbere  that  he  could  not  take  the 
machine  off ;  that  she  bad  paid  tor  it,  and 
It  was  hers ; "  that  he  then  tried  to  sell  the 
machine  to  the  defendant,  but  that  he 
would  not  buy  it ;  and  that,  after  talking 
about  It  awhile,  the  defendant  agreed  to 
come  to  Ctantersvllle  the  next  day,  and  see 
whether  or  not  the  machine  had  ever  been 
paid  for  by  bis  daughter's  husband;  and 
that  he  did  come  to  Quntersvllle,  and  up- 
on Analog  out  that  the  machine  had  not 
bem  paid  for  he  agreed  to  bring  the  ma- 
chine iDtu  town,  or  send  It  In,  and  leave  It 
at  the  office  of  John  O.  Winston,  Jr.,  plaln- 
tlfb'  attorney;  but  this  he  never  did. 
There  was  proof,  however,  that  defendant 
started  to  town  with  the  machine,  but  for 
fear  of  breaking  it  bed  some  one  to  take 
It  oft  tbe  wagon.  It  was  further  shown 
that  when  said  BUhop  turned  over  the 
cattle  to  said  Hooper,  and  tbe  said  Spoon- 
er and  Bains  laid  claim  to  the  cattle,  the 
said  Bishop  then  made  arrangements  with 
Spooner  and  Bains,  and  turned  over  the 
cattle  to  them,  and  handed  the  note  made 
by  him  to  Klrby  &  Bro.  back  to  said 
Hooper.  Tbe  defendant  testified  as  a  wit- 
ness in  his  own  behalf,  and  testified  to 
pretty  much  the  same  facts  as  Introduced 
in  evidence  by  tbe  plaintiffs.  Among  oth- 
vr  things,  he  testified  that  when  he  moved 
his  daughter,  Mrs.  Blsbop,  to  his  place, 
she  had  a  machine,  and  that  this  machlue 
was  put  In  her  house,  and  was  under  her 
control,  and  that  be  never  had  anything 
to  do  with  It  after  that ;  that  sbe  claimed 
that  the  machlue  had  been  paid  for  with 
cattle;  and  that  when  be  went  to  Gun- 
tersvllle, and  found  out  that  the  machine 
bad  not  been  paid  for,  he  told  Klrby  If 
he  was  willing  to  risk  it  "he  would  tell 
tbe  boye  to  bring  It  down  on  a  cotton 
wagon,"  as  they  were  then  hauling  cot- 
ton; and  that  be  never  saw  the  machine 
'^er  this,  and  did  not  have  anything  else 
Jo  «-ith  it,  and  It  was  afterwards  car- 
ried off  by  said  Thomas  Bishop.  After 
giving  the  general  charge,  the  court,  at 
tbe  request  of  the  plaintiffs  In  writing, 
gave  the  following  charges:  (1)  "If  tbe 
Jury  believe  the  evidence,  tbe  note  which 
has  been  offered  in  evidence  vests  the  title 
to  tbe  machine  In  the  plaintiffs."  (2)  "If 
tbe  Jury  believe  tbe  evidence,  the  note  has 
not  been  paid  under  the  evidence  In  this 
case,  and  Is  sufficient  to  vest  title  to  the 
property  in  the  plaintiffs. "  (S)  "If  defend- 
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ant  had  the  machine  In  bis  possemdon,  or 
under  his  control,  andpromlsed  plaintlfto 
he  would  deliver  It  at  Winston's  office,  and 
afterwards  permitted  someoneelsetotake 
the  machine  out  of  his  possMtion,  or  from 
under  bis  control,  whereby  the  machine 
was  lost  to  plalntllte,  defendant  la  liable 
to  plalntitts  for  the  valne  ot  the  machine. " 
(4)  "  It  the  defendant  had  the  property  in 
his  poBseeslon,  or  under  his  control,  and 
agreed  to  deliver  it  toplaintltfs,  then  he  be- 
came the  bailee  ot  plaintiO,  and  It  was  his 
legal  duty  to  keep  the  machine  and  dellver 
it  to  plalntlBs.^  (5)  ''It  defendant  by 
hlmselt,  or  some  ot  bis  hands  in  hla  em- 
ploy, and  by  his  direction,  got  the  ma- 
chine and  placed  It  on  bis  wagon,  and 
started  to  town  with  it,  then  the  machine 
was  under  his  control,  and  if  he  after- 
wards permitted  some  one  else  to  take  it 
out  of  bis  control,  whereby  it  was  lost  to 
plaintiffs,  this  was  a  convsrsiont  and  be 
would  be  liable  to  plaintUto  tor  the  value 
ot  the  property."  (6)  "If  defendant  told 
Klrby  that  he  could  not  take  the  property 
from  Mrs.  Bishop,  then  this  la  a  circum- 
stance to  which  the  Jury  may  look  to  nee 
whether  defendant  had  control  of  the  ma- 
chine or  not.  and  It  he  did  have  control  ot 
the  machine,  and  refused  to  let  Klrby  have 
It.  then  this  would  be  a  eourerslon.  *  (7) 
"  If  the  Jury  believe  from  the  evidence  that 
the  defendant  had  possession  of  the  ma- 
chine, or  under  his  control,  and  defendant 
promI«ed  plaintiff,  or  a  member  of  their 
Ann,  to  deliver  the  machine  to  them  at 
Winston's  office  at  Quntersvllle.it  was  his 
leeal  duty  to  do  It;  and  it  In  disregard  of 
this  duty  be  i>ermltted  some  one  else  to 
take  It  away  out  of  his  control,  whereby 
it  was  lost  to  plalntlfb,  be  Is  liable  tor  Its 
value,  and  the  jury  should  bo  And."  The 
defendant  reservedan  exception  to  each  of 
these  charges,  as  given,  and  asked  in  writ- 
ing the  following:  (1)  "If  the  jury  believe 
the  evidence,  they  will  And  the  Issue  in 
favor  of  the  defendant."  (2)  "It  the  Jury 
find  from  the  evidence  that  all  the  defend- 
ant did  In  reference  to  the  machine  was  to 
move  It,  with  hl«  daughter,  to  a  house  on 
his  place,  and  came  to  town  to  make  In- 
quiry as  to  what  was  the  truth  as  to  the 
payment  ot  the  note  given  by  Bishop  tor 
the  machine,  and  that  he  allowed  bis 
daughter,  Mrs.  Bishop,  to  remain  on  in  a 
bouse  on  his  place,  and  that  the  machine 
was  afterwards  carried  away  by  Bishop, 
one  of  the  makers  of  the  note,  this  would 
notmake  blm  guilty  of  a  conversion  of  the 
sewing-machine,  and  the  verdict  of  the 
Jury  should  be  tor  the  defendant. "  <8)  "  It 
the  Jury  should  And  from  the  evldracethat 
the  plaintiff  did  In  fact  go  to  the  defend- 
ant's house,  and  demanded  the  machine, 
and  that  the  machine  was  there,  t^-' 
wonldnot,  ot  Itself,  constitute  a  conv...- 
sion;  and  if  this  be  all  that  defendant  did 
In  the  way  of  converting  the  machine  to 
his  own  use,  the  verdict  of  tbe  Jury  should 
be  for  the  defendant."  (4)  "If  the  Jury 
And  from  the  evidence  that  Bishop  and 
his  wife  did  in  tact  buy  a  machine  from 
plaintiffs,  and  make  tbe  note  In  evidence; 
that  Bishop  went  off,  or  left  the  country, 
and  ttaat  the  defendant  did  move  Mrs. 
Bishop,  his  daughter,  to  a  house  onhto 
plantation^  and  ttaat  the  plalntlfl  Klrby 


went  to  Mrs.  Bishop's  house,  and  demand- 
ed the  machine,  and  that  she  claimed  that 
the  note  had  been  paid,  and  that  Klrby 
was  not  entitled  to  the  machine,  and  tbat 
Boiling,  who  was  there,  then  told  Kirby 
that  be  could  not  take  tbe  machine  away, 
or  tbat  be,  Boiling,  would  not  allow  him 
to  take  it  away,  and  that  Boiling  did,  on 
the  next  day,  come  to  town  and  agree 
with  Klrby  that  be  would  bring  tbe  ma- 
chine to  town,  and  deliver  it  to  plaintitfe* 
attorney,  Winston,  and  did  not  In  fact  de- 
liver said  machine  to  said  Winston,  bat 
that  the  machine  was  allowed  to  remain 
at  the  house  occupied  by  Mrs.  Biahop, 
twd  that  Bishop  and  his  wife  did  actually 
afterwards  remove  the  machine  from  the 
country, — this  woald  not  be  a  conversion 
by  the  d^ndant.  and  their  verdict  sbonld 
be  for  the  defendant."  (5)  "If  tbe  Jary 
find  from  the  evld^ice  tbat  Hooper  waa 
anthoriied  by  plaintiffs  to  reeetve  cattle 
from  Bishop  In  payment  ot  the  noti>  In  evi- 
dence, and  that  Bishop  did  in  fact  ddlvw 
cattle  to  Hooper,  and  that  Hooper  ac- 
cepted the  cattle  and  delivered  tbe  note  to 
Bishop,  the  title  to  Uie  cattle  Instantly 
vested  In  the  plaintiffs,  and  this  was  a 
payment  of  the  note,  and  the  title  to  tbe 
machine  then  and  there  vested  In  Biabop, 
and  out  t>t  the  platntllts;  and  though  the 
Jury  may  believe  tbat  certain  perscma 
(Bains  and  Spooner)  came  up  and  claimed 
the  cattle,  and  that  Bishop  gave  the  note 
back  to  Hooper, — this  would  not  reinvest 
the  plaintiffs  with  the  title  to  the  ma- 
chine, nnlesB  the  platntfffs  show  to  the 
Jury  that  Hooper  had  authority  to  make 
such  a  contract:  and  if  he  was  only  un 
agent,  anthorisea  to  rective  the  cattle,  he 
bad  no  authority  to  rescind  the  trade,  and 
reacquire  the  title  to  tbe  machine,  and  the 
plaintiffs  In  this  event  cannot  recover,  and 
they  should  And  tor  the  defendant."  (6) 
"If  the  Jury  And  from  the  evidence  that 
tbe  plaintiffs  have  a  legal  title  to  an  Elsty 
sewing-machine,  style  3,  plate  No.  14.8d5. 
yet.  before  they  can  recover,  they  must 
prove  to  a  reasonable  certainty  tbat  tlie 
defendant  convOTted  to  his  own  use  an 
Esty  sewing-machine,  style  8,  plate  No, 
14,!^,  and  if  the  evidence  does  not  satisfy 
tbe  jury  that  the  defendant  converted  thia 
Identical  machine,  they  must  find  for  the 
defendant."  (7)  "If  the  Jury  believe  from 
all  the  evidence  that  Hooper  was  the 
agent  ot  Klrby  St  Bro.  tor  the  special  pur- 
pose of  receiving  the  cattle  from  Bishop, 
and  that  this  was  all  tbe  authority  Hoop- 
er had,  and  tbat  Bishop  did  deliver  the 
property  to  Hooper  as  such  agent  ol 
Klrby  &  Bro.  In  payment  of  tbe  not»  In 
cuntroveray,  and  that  Hooper  did  deliver 
the  note  to  Bishop,  then  this  was  a  pay* 
.iient  of  tbe  debt,  and  tbe  title  to  the  ma> 
chine  vested  In  BlshoD,  and  without  tap- 
ther  evidence  the  defendant  onghtto  recov- 
er." (8)  "Before  the  Jury  can  And  a  vei^ 
diet  for  tbe  plalutitk  they  must  believe, 
from  all  the  evidence,  that  Bolltn?  had  the 
possession  of  the  machine,  and  while  be 
had  possession  ot  the  machine  he  con- 
verted it  to  bis  own  use;  and  if  they  find 
that  he  did  not  convert  it,  they  should 
And  for  defendant."  (9)  "It  the  jury 
believe  from  all  the  evidence  that  Hooper 
was  a  special  a«ent  to  receive  the  cattle 
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and  dtdtrer  the  note  In  eontroTeny,  fben 
the  jury  onght  to  And  for  the  defendant. ** 
\10)  the  Jury  believe  the  evidence,  they 
%rili  And  that  the  defendant  was  not  the 
bailee  of  the  plaintlOB."  Theconrt  retusAd 
to  give  each  one  ot  these  cbai^res  as  re- 
quested by  the  defendant,  and  to  each  such 
refusal  thedetendantdnlyexcepted.  There 
-was  jQdgment  (or  the  plaintiffs,  and  the 
defendant  now  prosecntes  this  appeal,  and 
aaslffna  the  ruHnf;s  ot  the  court  on  the  evi- 
dence, and  the  giving  and  rehulng  to  give 
the  several  charges  requested  by  the  plain- 
tiffs and  the  defendant,  as  error. 
Laak  St  Be/i,  for  appelant. 

MoCiJLLAN,  J.  We  do  not  donbt  that 
the  title  to  the  machine  Involved  In  this 
acUon  remained  In  the  plalntlfto  below, 
nnderttae  contract  put  in  evidence,  until 
the  parchaee  money  thereof  was  paid.  In 
considering  the  question  whether  the 
transaction  between  Hooper  and  Bishop 
was  a  payment.  It  may  be  admitted  that 
Hooper  wbh  the  special  agimt  of  plaintitte 
to  reotf  ve  cattle  In  payment,  and  to  dellr- 
er  np  the  paper,  and  tnat  be  did  so  recetve 
the  cattle  and  deliver  np  the  paper  as  that, 
without  more,  the  debt  was  satlHfled; 
and  itmay  befurtherconceded  that  he  bad 
no  authority  to  enter  Into  an  arrange- 
ment with  Bishop  by  which  creditors  of 
the  latter,  having  a  lien  of  some  sort  on 
the  property,  were  allowed  to  take  the 
cattle,  and  thie  note  was  handed  back  to 
Mm  by  Bishop,  and  the  satisfactton  there- 
of obviated  and  expunged,  so  to  speak. 
Tet  we  do  not  doubt  that  Bishop  had  full 
authority  to  make  this  arrangement,  and 
that  the  lack  of  power  to  this  end  In 
Hooper  was  cored  by  tlie  ratification  ot 
hie  unauthorised  act  In  this  behalf  by  bis 
principals,  the  present  plaintiffs.  The 
note  did  not  bind  the  wife.  3  Brick.  Dig. 
98;  Walker  v.  Strove.  70  Ala.  107.  Under 
the  tacts  of  the  case,  the  delivery  ot  the 
cattle  tn  payment  of  the  note  was  no  more 
than  an  exchange  of  that  property  for  the 
mai-h'r^p,  vesting  title  to  the  machine  In 
the  huttUand  alone;  and  this,  even  had  the 
cattle  belonged  to  the  wife,  of  which  there 
is  nu  proof.  Woods  v.  Bnnlap.  78  Ala.  269 ; 
Kennon  v.  Dibble.  76  Ala.  8!il.  The  title 
tbns  being  In  Bishop  alone,  It  was  entirely 
competent  for  him  to  agree  that  the  pay- 
ment which  bad  so  vested  It  In  him  should 
be  considered  as  not  having  been  made, 
and  that  It  should  revest  In  Klrby  &  Bra., 
and  this  agreement  he  most  be  held  to 
have  made  by  banding  the  note  back  to 
Hooper  In  conslderaUon  of  the  cattle  be- 
ing applied  to  another  debt  owed  by  him. 
The  rnllngs  and  instmctlons  of  the  court 
on  this  part  of  the  case  were  free  from 

It  Is  not  essential  to  a  conversion  which 
will  support  the  action  of  trover  that  the 
defendant  should  have  the  complete  man- 
□caiitlon  oS  the  property.  An  Intermed- 
dling with  or  dominion  over  the  property 
of  another,  whether  by  the  defendant 
alone  or  in  connection  with  others,  which 
Is  subversive  of  the  dominion  ot  the  true 
owner,  and  In  denial  of  his  rlghtn,  is  a  con- 
TSTslon.  Freeman  V.  Scariock,27  Ala.  407; 
Conner  Allen,  88  Ala.  616.  Hence  It  Is 
not  important  that  when  Klrby  went  to 


the  residence  of  the  defendant  to  demand 
the  machine  It  was  not  In  his  pusseselon, 
strictly  speaking,  but  in  that  of  Mrs. 
Bishop,  who  then  lived  on  his  premlsea,  If 
the  d^endant  interfered  to  prevent,  and 
did  prevent,  the  plaintiff  from  then  taking 
possession  nt  it,  by  the  unt|ualifled  asser- 
tion of  a  title  InconslBtent  witli  the  pluin- 
tiffs',  and  an  unconditional  refusal  to  al- 
low the  plain  tilb  to  take  the  property 
away.  Whether  the  d«taidant  had  the 
possession  In  hlmsdf  or  not,  such  inter- 
meddling In  defiance  of  plaintiffs*  right 
was  a  conversion.  But  It  thei*e  was  a 
bona  tide  controversy  as  to  whether  pay- 
ment had  been  made,  and  If  tbedefendant, 
while  asserting  payment,  and  predicating 
his  right  to  prevent  a  removal  of  the  prop- 
erty on  tltto  In  Bishop,  eprlngli^  out  ot 
payment,  recognised  the  controversy  and 
uncertainty  as  to  whether  payment  had 
been  made,  and  declined  to  allow  the  ma- 
chine to  be  removed  until  tlie  truth  of 
that  matter  could  be  ascertaiued,  and  It 
was  thereupon  agreed  between  him  and 
Klrby  that  he  should  go  to  tiuntersville 
the  next  day  and  satisfy  himself  about  it, 
and  that  if  he  found  the  note  had  not  been 
paid  the  property  should  be  surrendered 
to  ttie  plaintiffs,  these  facts  would  not 
constitute  a  conversion.  Such  a  qualified 
and  conditional  refusal  by  Mrs.  Bluhop 
would  have  been  reasonable  and  Justifia- 
ble under  the  clrcnmstances,  and  would 
not  have  afforded  any  evidence  ot  a  con- 
version by  her;  and  the  interference  ot 
Boiling  in  her  behalf  stands  upon  the  same 
tooting.  Dent  v.  Chiles,  5  Stew.  A  P.  383; 
Butler  V.  Jones,  80  Ala.  436,  2  South.  Rep. 
800.  In  such  case  the  plaintiffs  are  held  to 
have  assented  to  the  retention  of  posses- 
sion by  Mrs.  Bishop,  pending  the  Investi- 
gation agreed  on,  and  no  action  for  con- 
vmrton  can  be  predicated  on  apossesston 
so  retained  nntll  a  demand  and  retosul  to 
deliver  after  the  assent  has  been  with- 
drawn, or  the  time  covered  by  it  has 
lapsed.  Voltz  v.  Blackmar,  64  N.  Y.  646; 
Finch  V.  Clarke,  Phil.  (N.  C.)  335. 

Conversion  which  will  sustain  trover 
mnst  be  a  desti'uction  of  the  plaintiff's 
property,  or  some  unlawful  iuterferunce 
with  his  use,  enjoyment,  or  dominion 
over  it,  or  an  appropriation  of  It  by  the 
defendant  to  his  own  use,  or  to  the  use  of 
a  third  pornon.  in  disregard  or  defiance  of 
the  owner's  right,  or  a  withholding  of 
possession  under  a  claim  of  title  Incon- 
sistent with  the  title  of  the  owner. 
Olaxe  V.  McMllllon,  7  Port.  (Ala.)  27U; 
Gray  v.  Crocheron,  8  Port.  lAla.)  191; 
Freeman  v.  Scurlock,  supra;  Conner  v. 
Allen,  supra;  Thweat  v.  Stamps,  67  Ala. 
96;  Railroad,  etc.,  C-o.  v.  Lamplev,  76 
Ala.  857,  368;  Tinker  v.  Morrill.  89  Vt. 
477;  Burroughes  v.  Bayne,  5  Hurl.  &  N. 
296;  Pouldes  v.  Wllloughby,  8  Mees.  ft  W. 
539  ;  3  Greenl.  £v.  S  642.  It  is  Immaterial 
whether  the  conversion  or  appropriation 
be  for  the  benefit  of  the  defendant  or  of  a 
third  person.  "The  true  inquiry  Is, 'Dues 
the  defendant  exercise  a  donilolun  over 
the  proiierty  In  exclusion  or  defiance  of 
the  plaintiff's  right?'  If  he  does,  that  is 
in  law  a  conversion,  be  It  for  his  own  or 
another  person's  use."  Cooley,  Torts, 
448;  Liptrot  v.  Holme?,  1  Keljy,  881-891. 
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GoBTeniion  upon  which  recovery  In  trover 
may  be  had,  however,  moat  be  a  positive 
tortlotiB  act.  Non-feSBBnce,  or  neglect  of 
legal  duty,  or  mere  failure  to  perform  an 
act  made  obligatory  by  contract,  by 
which  property  is  loBt  to  the  owner,  will 
not  support  the  action.  Storges  v.  Keith, 
67  lU.  l61;  Bailey  v.  Moulthrop.  SR  Vt.  17; 
Bogera  v.  Hule,  66  Amer.  Dec.  868;  Bags- 
dale  V.  Williams,  49  Amer.  Dec.  406.  A 
bailee  Is  not  liable  in  trover  for  a  loss  ol 

groperty  through  larceny  from  htm,  or 
ecause  of  negligence  resulting  In  Itn  de- 
struction. Hawkins  v.  Hoffman,  6  Hill, 
686;  Packard  v.  Getman,  4  Wend.  613. 
If  the  bailee  undertake  to  carry  the  prop- 
erty to  the  owner,  and  fails  to  du  so,  and 
It  l9  subsequently  lost  while  In  his  posses- 
sion, through  no  positive  mtscondoct  of 
hls.he  Is  not  liable  for  conversion.  Farrar 
V.  Rollins,  37  Vt.  295.  But  if  he  does  any 
affirmative  act  inconsistent  with  the  bail- 
ment, aud  known  by  him  to  be  so,  trover 
will  He  against  him.  JonesT.HodgkinB,61 
Me.  480.  As  If,  having  notice  of  the  claim 
of  the  true  owner,  he  delivers  the  proper- 
ty to  another  person,  or  permits  another 
to  take  It  out  of  his  possession,  whereby 
it  is  lost  to  the  plaintiff,  he  is  liable  for  Its 
Talue  In  this  form  of  action.  Dearhoum 
V.  Bank.  58  Me.  278;  Phillips  v.  Brigham, 
20  ea.617;  Bailroud  Co.  v.  Kidd,  85  Ala. 
209. 

Each  of  the  several  charges  given  by  the 
court  below  at  the  request  of  the  plaintiff 
is  supported  by  one  or  another  of  the 
principles  we  hare  announced.  Only  one 
of  them  is  objectionable  In  any  respect, 
and  that  not  in  such  sort  as  wilt  work  a 
reversal.  Charge  No.  6  Is  argumentative 
In  that  it  directs  that  the  Jury  may  look  to 
certain  testimony,  etc.,  as  determining 
whetlier  defendant  had  control  of  the 
property;  bat,  while  the  charge  might 
have  been  refused  on  this  ground,  the  jiv- 
ing of  it  is  not  a  reversible  error.  Brick- 
works V.  Allen,  86  Ala.  186, 6  South.  Ben. 
464. 

Of  the  chai^^es  asked  by  the  defendant, 
the  first  and  tenth  direct  a  verdict  for  the 
defendant.  If  the  Jury  believe  the  evidence. 
We  suppose  thesecharg^,  as  also  charges  5, 
7.  and  9,  were  requested  on  the  theory  that 
the  cattle  transaction,  to  which  reference 
has  been  had,  was  a  payment  of  Bishop's 
note,  and  operated  a  dlvestltore  of  plain- 
tiffs' title.  This  position,  as  we  have 
seen,  is  untenable,  and  it  follows  that 
chaives  1,  5,  7,  9,  and  10  were  properly  re- 
fused. Charge  No.  4  Is  bad  In  that  It  re- 
quired the  Jury  to  And  that  Boiling  had 
not  converted  the  property,  although 
they  should  believe  that  when  Klrby  de- 
manded It  from  Mrs.  Bishop,  Bolting  Inter- 
fered, and  unquallfledly,  and  uncondition- 
ally, refused  to  allow  him  to  remove  it. 
and  by  these  means  prevented  Its  remov- 
al. Charge  No.  6  would  have  defeated 
a  recovery  unless  the  Jury  believed  Boil- 
ing converted  the  machine  to  his  own 
use,  when  he  would  have  been,  as  we  have 
seen,  equally  liable  for  a  conversion  to  the 
use  of  Bishop  or  Mrs.  Bishop,  or  for  a  de- 
livery to  either  of  them,  if  he  had  posses* 
slon  or  contro'I  of  it  after  notice  of  plaln- 
tltlb'  claim.  Charge  No.  8  ia  open  to  tlie 


same  infirmity  as  No.  fl,  and,  moreover.  Is 
misleading,  at  least  In  its  requirement  <rf 
evidence  of  possession  In  the  defendant, 
since  the  Jui7  might  thereby  have  been  in- 
duced to  the  conclusion  that  hts  inter- 
meddling with  the  property  while.  In 
strictness,  the  possession  was  In  Mrs. 
Bishop,  waa  not  a  conversion,  although 
It  was  In  one  aspect  of  the  evidence  a  pal- 
pable dominion  over  It  to  the  exclusion  of 
plaintiffs*  rights. 

The  defendant  also  requested  the  fol- 
lowing charge:  "If  the  Jury  find  from  the 
evidence  thatall  tbedefendant  did  In  rder- 
ence  to  the  machine  was  to  inove  it,  with 
his  daughter,  to  a  house  on  his  place,  and 
come  to  town  to  make  inquiry  as  to 
what  was  the  truth  as  to  the  payment  of 
the  note  given  by  Bishop  for  the  machine, 
and  that  he  allowed  his  daughter,  Mrs. 
Bishop,  to  remain  in  a  house  on  his  place, 
and  that  the  machine  was  afterwards 
carried  away  by  Bishop,  one  of  the  mak- 
era  of  the  note,  tbls  would  not  make  htm 
guilty  of  a  conversion  of  the  sewing- 
machine,  and  the  verdict  of  the  Jury 
should  be  for  the  ddendant."  This 
charge  was  refused,  and  an  exception  re- 
served. As  we  read  the  evidence,  every 
fact  it  hypothesizes  Is  based  on  testimony 
In  the  case.  It  is  therefore  not  abstract. 
It  prescoits  the  defendant's  aspect  of  the 
case,  not  upon  a  vart  of  the  testimony, 
but  on  ail  of  it.  The  Jury  are  not  restrict- 
ed In  determining  whether  t-hey  will  be- 
lieve the  facts  hypothesised  to  the  evi- 
dence in  behalf  of  the  defendant,  but  they 
are  directed  to  consider  the  whole  evi- 
dence, and,  if  upon  that  consideration 
they  find  these  facts  to  be  true,  tbey  must 
find  for  the  defendant.  If  the  chaxxe  as- 
serts  a  correct  propoBltioa  of  law,  there- 
fore, It  should  have  been  given.  Alex- 
ander v.  Wheeler,  78  Ala.  167;  Munken  v. 
State,  87  Ala.  94.  6  South.  Bep.  867.  Oar 
opinion  is  that  the  charge  asserts  a  sound 
principle  of  law.  If  the  tacts  stated  wen 
found  to  exist  by  the  Jury,  the  only  act 
the  defendant  did  In  connection  with  the 
property  was  in  conservation  of  It,— be 
gave  It  shelter,— a  "kindness  to  the  owner, 
done  without  any  intention  of  Injnry  to 
the  thing,  or  of  converting  It;  an  act  per^ 
fectly  consistent  with  the  right  of  the 
owner,  end  his  dominion  over  it."  Con- 
ner V.  Allen,  supra;  Dent  v.  Chiles,  supra. 
And,  though  he  thus  gave  sh^ter  to  the 
property,  it  was  as  property  the  posses- 
sory right,  at  least,  to  which  was  m  Mrs. 
Bishop,  and  on  these  facts  he  never  dis- 
turbed her  possession,  or  acquired  any 
possession  In  himself  that  would  have  au- 
thorized or  enabled  him  to  have  prevented 
the  removal  of  the  machine  by  Bishop. 
The  charge  ought  to  have  been  given.  So 
ought  charge  No.  2.  The  bare  possession 
of  property,  without  some  wrongfal  act 
in  the  acquisition  of  possession,  or  In  Its 
detention,  and  without  illegal  assump- 
tion of  ownership,  or  illegal  user  or  mis- 
user, is  not  a  conversion.  Glaie  v.  Mc- 
Million,  7  Port.  (Ala.)  279. 

For  the  errors  committed  In  reusing  to 

f;ive  the  two  charges  last  considered,  the 
udgment  of  the  circuit  eoort  is  revwsed, 
and  the  caose  remoaded. 
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ABBRNA.THT  Ct  OX.  T.  O'ReILLT. 
(5tq>mn«  Court     Alabama.   Uay  23,  1890.) 

PirrnOH  to  Bbll  Dbckdutt's  I^ifs. 
Under  Code  Ala.  1880,  %  3104,  providli« 
that  an  intestate's  land  may  be  sold  by  the  ad- 
ministntor  for  Uie  i^^nt  of  debts,  where  the 
personal  estate  iainanmcient  therefor,  and  section 
8106,  proridinff  that  the  admiolBtrator  shall  make 
applloati<m  to  ttie  probate  court  for  aaob  Bal&  a 
decree  for  the  sale  of  lands,  rendered  on  a  petition 
of  the  administrator  alleging  that  the  personal 
pcopor^  la  Inanffloleut  to  pw  the  debta,  wlthont 
any  avamient  that  there  axe  debta,  Umld,  even  on 
e^lateral  attack. 

Appeal  from  probate  coart.  Madison 
county;  Thohab  J.  Taylor,  Judge. 

Dpon  the  petition  of  the  appellee,  as  ad- 
mlolBtrator,  for  the  Bale  ot  the  real  i«tate 
of  the  decedent'B  eetate,  the  probate  court 
sraDted  an  order  for  the  sale  of  the  land 
described  la  said  petition.  Upon  the  or- 
der being  fcranted,  the  lands  were  sold, 
bnt  pending  tbe  conflrmatlon  of  said  eale 
the  appellants  filed  a  petition  to  the  Bald 
probate  coart  to  set  aalde  the  tomiOT  de- 
-cree  of  sale,  and  hold  the  same  tor  naughty 
and  alleged  aa  a  ftrontid  tor  such  order 
Betting  aside  the  former  orderthat  tbe  pe- 
tition of  the  admlnldtrator  tor  tbe  sale  of 
tbe  laud  did  not  all^e  that  there  were 
any  debts  owing  by  the  estate;  that  said 
petition  does  nut  allege  the  existence  ot 
any  debti  of  aald  estate,  and  th^  actual 
and  estimated  amount:  that  "said  peti- 
tion dopB  not  allege  tliat  Alice  O.  Dean, 
one  of  the  distributees  of  said  eBtate,  Is  a 
married  woman;"  and  that  the  petition 
falls  to  allege  that  tbe  hnaband  ol  Rebecca 
Abemathy  was  over  21  years  ot  age.  Up- 
on the  hearing  of  this  petition,  the  court 
held  that  the  former  petition  by  the  ad- 
ministrator allflged  enough  to  give  the 
probate  court  JnrlBdIctlon,  and  that  the 
said  petition  by  the  appellants  be  over- 
roled  and  denied.  Petitioners  appeal, 
and  assign  the  decree  of  the  lower  court 
aa  error. 

Homes,  Walker  &  SbetRny,  for  appellants. 
WWlam  Riebardaonf  for  appellee. 

Stonb,  C  J.  The  present  proceeding 
originated  In  a  petition  filed  by  O'Reilly, 
the  administrator,  for  an  order  to  sell  real 
estate  to  pay  the  debts  of  Susan  Denty, 
his  intestate.  Code  1886,  9  2104  et  seq. 
The  averment  ot  the  petition  is  "that  the 
personal  property  ot  tbe  estate  ot  said  de- 
cedent IB  insufficient  to  pay  the  debtB  of 
the  said  estate, "  without  any  averment 
that  there  were  debts,  or  the  amount  of 
them.  The  existence  of  a  debt  Is  a  funda- 
mental condition  of  tbe  lurisdiction  of  the 
probate  court  to  grant  such  order  of  sale. 
Owens  V.  Chllds,  58  Ala.  113.  Without 
such  averment  the  probate  court  does  not 
acquire  Jurisdiction,  and  a  decree  ren- 
dered onsnch  defective  petition  Is  notslm- 

Ely  reversible.  It  Is  a  nullity,  and  must 
e  BO  treated,  even  on  collateral  attack. 
Tyson  t.  Brown,  64  Ala.  244;  Robertson 
▼.Bradford, 70  Ala.  385,  73  Ala.  116. ;  Mead- 
ows V.  Meadows,  Id.  356;  Landford  t. 
Dnnklln^  71  Ala.  594;  Wllbum  v.  McC'alley, 
68  Ala.  436;  Quarles  v.  Campbell,  72  Ala. 
64;  Whitman  t.  Reese,  59  Ala.  632;  Mc- 
Corkle  t.  Rhea,  76  Ala.  213;  Ballard  r. 
Johns,  80  Ala.  82;  Morgan  r.  Famed,  83 


Ala.  367. 8  South.  Rep.  798.  Wbenerer  tiie 
petition  on  its  face  makes  a  Boffldent  case 
tor  relief,  subsequent  irregularities,  or  tho 
omission  of  qualifying  facts  not  shown  In 
the  petition,  do  not  render  the  proceed- 
ings void  on  collateral  attack.  1  Brick. 
Dig.  p.  939,  9  355;  Pollard  v.  Hanrlck,  74 
Ala.  834;  Whitlow  t.  Echols.  78  Ala.  206; 
Lyons  t.  Hamner,  84  Ala.  197,  4  Son^. 
Rep.  26;  Townsend  t.  Steel,  85  Ala.  580,  6 
South. Rep.  851.  Tbe  ]?etitlon  ahunld  hare 
averred  that  Mrs.  Dean  was  a  married 
woman,  and  the  name  of  her  husband.  If 
known  or  ascertainable,  should  have 
been  gfren.  Bingham  t.  Jones,  84  Ala. 
202.  4  South.  Rep.  409.  Tbe  probate  court 
erred  In  not  granting  the  prayer  of  Mra. 
Abemathy'B  petition.  Reversed  and  re- 
manded. 


McDonald  t.  Cabhbs  et  *1. 
{Supreme  Court  of  Alabama.  Vmj  SS,  180a) 
Etidbxob— Bntbus  ih  Books  or  AooomTT. 

1.  Original  entries  made  in  the  ordlnarr 
course  of  tnisinesa,  and  contemporaneoosly  with 
the  transactions  to  which  they  relate,  are  admis- 
sible in  eridenoe,  cooh  entries  being  oorrobm'ated 
by  the  party  who  made  them,  or,  In  oase  of  Ms 
death,  or  Indeflnite  abaenoe  from  the  state,  proof 
of  his  handwriting  being  given. 

2.  On  the  hearing  oi  an  administrator**  ap- 
plication for  final  settlement,  It  is  error  to  admit 
evidence  that  he  paid  a  claim  against  the  estate 
on  tiie  agreement  that  If  he  should  not  be  allowed 
therefor  on  final  settlement  the  monoy  should  be 
refunded  him,  as  such  agreemimt  has  no  bearing 
on  the  vaUditv  of  the  olum  against  the  estate. 

Appeal  from  probate  court,  Marshall 
county;  T.  A.  Street,  Judge. 

Application  of  A.  J.  McDonald,  as  ad- 
ministrator of  M.  P.  Games,  deceased,  tor 
a  final  settlenient.  Tbe  court  disallowed 
several  items  ot  credit  on  the  adminlstra^ 
tor's  account.  The  administrator  appeals, 
and  assigna  various  rulings  as  to  the  ad- 
mission of  evidence  aa  error. 

Lusk  &  BeU,  for  appellant.  O.  D.  Streot, 
for  appellees. 

SoHERTiLLE,  J.  1.  The  Original  entries 
made  by  a  person  in  blB  own  books,  or 
made  by  hlB  clerk,  when  apparently  done 
in  the  ordinary  course  of  business,  and 
contemporaneously  with  the  transaction 
to  which  such  entries  relate,  are  generally 
adnilsBlble  In  evidence  to  prove  the  cor- 
rectness of  all  Items  wtthlu  the  knowledge 
of  the  person  making  them.  Such  entries 
are  required  to  be  corroborated  by  the 
testimony  of  the  party  who  made  them, 
if  he  is  living,  Inasmuch  as  they  are  not 
self-proving;  but  it  he  be  dead,  or  insane, 
or  Indefinitely  absent  from    the  state, 

6 roof  of  bis  handwriting  will  be  sufficient. 
Ismukes  t.  Tolson,  67  Ala.  386;  Bank  v. 
Knapp,  15  Amer.  Dec.  181,  note.  191-194; 
Elliott  V.  Dycke,  78  Ala.  160;  Davis  v.Tar- 
ver,  K  Ala.  98 ;  Setchel  t.  Ke)g win,  57 Conn. 
473,18  Atl.  Rep.  5M;  1  Greeul.  Ev.  §§  118- 
120.  Tbe  case  ot  Muorev.  .Andrews. 5  Port. 
(Ala.)  107,  decided  In  1«37,  holding  the  con- 
trary view,  is  opposed  to  the  weight  of 
authority,  and  to  our  more  recent  decis- 
ions. The  evidence  Introduced  by  appellant 
was  aufitclent  under  this  rule  prima  fnete  to 
authorize  the  admlasion  In  evidence  ot  en- 
tries on  theshop  books  ol  Jordan,  Manning 
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ACo.,and  of  Wallace  Henry,  deceased.  In 
each  case  tb«  handwriting^  of  the  per- 
son making  the  entry  was  Batisfactorlly 
proTed.aBd  this  was  supplemented  with  the 
farther  proof  either  of  the  death  ol  such  par- 
ty,orhla  Indefinite  absence  from  the  Btate. 
The  Items  covered  by  the  first  nine  assign- 
ments of  error  were  erroneouBly  excluded, 
so  tar  as  we  can  dlBcover  from  the  record. 

2.  The  probate  court  also  erred  in  ad- 
mitting In  evidence  the  allied  agreement 
between  R.  H.  Bell,  Esq.,  and  the  executor 
ul  Henry,  that  the  latter  would  refund 
the  money  paid  htm  on  the  account 
cledmed  to  be  doe  from  the  estate  of 
Games  to  said  Henry's  estate.  In  the  event 
the  court  should  disallow  the  credit  on 
the  present  settlement.  There  was  noth- 
ing in  this  precantionory agreementwhlch 
could  have  any  bearing  on  the  correctness 
of  the  account  as  a  proper  claim  against 
the  estate.  It  It  was  Just  and  correct,  and 
no  valid  objection  existed,  It  was  a  proper 
credit  for  the  administrator  upon  proof  of 
Its  payment.  Otherwise  not.  These  were 
theonly  Issues  for  the  probate  court  to  de- 
cide. Henry's  executor,  Blves,  was  not 
Introduced  or  offered  as  a  witness,  and 
conceding,  therefore,  that  this  agreement 
showed  him  to  be  Interested,  this  was  Im- 
material.  The  record  contains  no  state- 
ment from  which  we  can  dlscem  the  nat- 
ure of  the  objections  raised  to  the  other 
contested  items  ot  the  account,  except  In 
a  most  general  way.  If  we  were  to  at- 
tempt to  rule  on  them  In  detail  we  might 
do  Injustice  to  the  parties.  The  following 
principles  wUl  protwbly  be  aufilclent  for 
the  purposes  of  another  trial. 

8.  The  various  Items  on  the  credit  islde 
fA  the  administrator's  account  may  be 
proved  by  the  affidavit  of  any  competent 
witness,  as  well  as  by  other  satisfactory 
evidence,  when  not  contested.  Code  188ft, 
{  2141. 

4.  But  ex  parte  affidavits  are  not  snf- 
flciant  it  oblected  to,  and  better  evi- 
dence Is  required.  Clark  v.  Guard,  79  Ala. 
466,  461.  Upon  a  contest  of  any  Item  ol  the 
account,  the  burden  of  proof  is  cast  on  the 
administrator  to  prove  it  by  the  same  de- 
gree of  evidence  which  the  creditor  himself 
would  be  required  to  produce,  it  he  had 
bstti  toreed  to  an  action  for  Its  recovery. 
Jenks  V.  Terrell,  Id.  238. 

6.  The  better  practice  is  to  file  written 
objections  to  all  contested  vouchers,  stat- 
ed with  sufficient  certainty  to  raise  a 
specific  issue  ot  law  or  fact. 

6.  Whereobjection  is  taken  Thattbe  item 
or  account  is  barred  by  the  statute  ot  lim- 
itations ot  three  ^ears,  It  should  also  show 
tiiat  the  claim  In  question  Is  an  open  ac- 
count. Clark  r.  Guard,  Id.  456. 

7.  An  administrator  is  not  bound  to 

g lead  the  statute  of  limitations,  when  he 
as  personal  assets  on  band  sufficient  to 
pay  such  claims  as  may  have  been  barred 
by  lapse  of  time.  But  a  dlffer^it  rule  pre- 
vails where  a  resort  torealty.orto  money 
arising  from  the  sale  ot  realty,  is  neces- 
sary In  order  to  pay  claims  of  this  charac- 
ter. An  objection  is  good,  therefore,  that 
an  administrator  had  used  money  arising 
from  the  sale  of  land  to  pay  a  debt  or  oth- 
er itemand  barred  by  the  statute  ot  limita- 
tions. Pollard.  T.  Scears,  S8  Ala.  48U 


Teague  r.  Corbttt,  57  Ala.  529.  The  money 
arising  from  the  sales  of  personalty  In  this 
ease  appears  from  the  reeord  to  have 
amounted  to  $ljues.01.  If.  therefore,  th& 
debts  claimed  to  have  been  barred  did  not 
reach  over  this  amount,  and  It  does  nott 
affirmatively  appear  that  any  ot  them 
were  paid  with  real  assets,  the  Issue  ot  the 
statute  of  limitations  would  be  Immate- 
rial. 

8.  Where  a  receipt  for  money  paid  Is 
presented  by  theadminlstratoras  a  vouch- 
er. It  is  not  8df-proTli«,  bat,  II  contested, 
the  signature  to  the  receipt  roust  be 
proved,  or  else  the  tact  of  payment  must 
be  shown  by  other  evidence  than  a  receipt. 
Wright  V.  Wright,  64  Ala.  88;  Gaunt  v. 
Tucker.  18  Ala.  27.  The  Judgment  Is  !»• 
versed,  and  the  cause  remanded. 


Fits  et  aJ.  r.  Keknbhxb, 
(auvnmeCourHif  Alabama.  May  SS*  188Ql> 
Box  in  BqoiTt— Ammtomsst 
A  bill  alleged  that  cflrtain  land  wsa  ooa- 
v^ed  t)D  complainant  and  hvhosbaQd;  tkat  thoir 
made  to  daf^udants,  t«  seoure  s  debt  of  the  hus- 
band's, a  mortnge,  in  whioh  oomplalnant  was 
not  named  or  designated  a*  grantor,  hat  which 
was  signed  b;  her;  that  the  land  was  sold  under 
the  mortgage,  defendants  beooming  the  purchaa- 
ers:  that  oomplaiDant  bad  aa  undivided  half  int^- 
est  In  the  land.  Held,  that  an  anesdmaDt,  alleg- 
ing that  the  land  could  not  be  eqnitab^  dlTided 
among  the  tenants,  and  Inserting  a  special  pnurw 
for  a  sale  of  the  land  for  the  purpose  of  portitiOD 
in  place  of  a  spocial  prayer  that  she  be  placed  in 
possession  of  her  Interest  as  tenant  In  oomman, 
was  properly  allowed,  as  thrae  was  no  radical 
change  in  the  oaose  of  aetion.  and  the  relief  was 
the  same  kind,— pacUttim,— aoagh  oMslaBd  tn  m 
dlSesent  isBnner. 

Appeal  from  chancery  court,  Jackson 
county;  Thomas  Cobbs.  Chancellor. 

The  original  bill  In  this  case  was  filed  by 
the  appellee,  Sarah  Kennemer.  against  the 
appellants,  and  sought  to  have  a  mort- 
gage made  by  the  husband  of  the  com- 
plainant declared  null  and  void  as  to  her 
Interest  in  the  lands  soughtto  becouveyed 
therein,  and  removed  as  a  cloud  on  her 
title.  By  amendment  to  the  original  bill, 
the  complainant  alleged  that  the  lands  tn 
controversy  eonld  not  be  equitably  divid- 
ed amqng  the  tenants  in  common,  and 
prayed  a  sale  ot  said  lands  for  partition. 
AH  the  other  tacts  and  averments  of  the 
bill  are  sufficiently  set  forth  hi  the  opinion. 
The  defendants  demurred  to  the  bill  as 
amended,  and  moved  to  dismiss  the  same, 
on  the  ground  that  the  amendment  Intro- 
duced an  entirely  new  cause  of  action. 
The  chancellor  overruled  the  demurrer  and 
motion  to  dismiss,  and  on  final  hearlmr 
granted  the  relief  prayed  In  the  amend- 
ment, and  each  of  these  decrees  are  ben 
assigned  as  error. 

Watts  &  Sod  and  .7.  jff.  Brown,  for  ap- 
pellants. Norwood  &  Asblesy,  forappellee. 

Clapton,  J.  The  assignments  ot  error, 
pressed  in  argument,  relate  to  overrnling 
the  demurrers  to  the  original  and  amend- 
ed bills,  and  the  motion  to  dismiss  for 
want  of  equity.  Since  the  decidon  In 
Bank  v.  Bice,  4  How.  226,  the  rule  baa  been 
regarded  as  settled  beyond  question  that 
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a  peBvon  whose  name  doea  not  appear, 
and  who  la  nut  otherwise  designated  as  a 
srantor.  In  the  body  of  a  deed  or  mort- 
gage of  lands,  does  not  become  such  by 
merely  siffnlng  the  InHtmrnent  and  afiSx- 
Ing  his  seal  jointly  with  another,  who  la 
named  and  designated,  and  the  oonvey- 
ance  does  not  operate  to  pass  his  estate 
or  Interest  in  the  land.  Harrieon  v.  Si- 
mons. S&  Ala.  610;  Madden  v.  Floyd.  69 
Ala.  221.  Complnlnant  la  not  named,  nor 
Is  she  otherwise  de^ilgnated  as  a  grantor 
in  the  mortgage  whicli  she  seeka  by  the 
bill  to  haye  removed  as  a  cload  on  her 
title  to  an  undivided  half  inteteBt  In  the 
land,  the  snbjevt  ot  this  salt.  Her  hns- 
band,  who  owned  the  other  half  Interest 
only,  is  named  and  deslKnatad,  and  he 
alone  eonveya.  Though  complainant 
affixed  her  siKnature  and  seal  Jointly  with 
her  hueband,  the  mortgage,  not  contain- 
ing any  words  of  conveyance,  or  evidenc- 
ing an  intentloa  to  convey  her  estate  or 
interest,  is  void  aa  to  her.  Ely  the  v.  Dar- 
gln,  68  Ala.  37U.  It  fa  true  that  in  an  ac- 
tion of  ejectment,  whether  brought  by 
complainant  against  the  mortgagee,  or 
by  the  mortgagee  founded  on  the  mort- 
gage, ahe  would  not  be  required  to  offer 
extrinsic  evidence  to  show  the  Inherent 
jdefeet  in  order  to  recover  In  the  one  case, 
or  to  defeat  a  recovery  In  the  other.  The 
mere  exhibition  of  the  mortgage  would  be 
its  condemnation.  It  may  be  conceded 
that  as  a  court  of  equity  will  not  inter- 
vene to  remove  a  deed  void  on  its  face,  as 
a  cloud  on  the  title.  II  this  wau  the  only 
purpose  of  the  bill,  it  would  be  without 
equity.  The  record,  however,  does  not 
duclosa  that  any  action  waa  taJien  by  the 
chancellor  on  the  demarrer  to  thaoriglnal 
bill,  and  ft  does  not  seem  to  becontrovert- 
ed  that  complainant  is  entitled  to  the  re- 
lief granted,  if  the  amendment  to  the  bill 
waa  properly  allowed ;  tor  under  the  bill 
aa  amended,  the  cancellation  ot  the  mort- 
KHge  la  aougbt  as  preliminary  and  Inci- 
dental to  the  ultimate  relief  of  partition. 
The  propriety  ol  the  amendment  Is,  there- 
fore, the  only  qoeeticm  necessary  to  be 
considered. 

The  statute  of  amendments  to  bills  Is 
broad  and  liberal,  eztendini£  to  striking 
out  or  adding  new  parties,  or  to  meet  any 
state  of  evidence  which  will  authorise  re- 
lief. Before  final  decree,  the  amendment 
ot  the  bill  Is  a  matter  ol  right.  The  limit- 
ations apon  Its  exercise  are  that  It  shall 
not  operate  an  entire  change  of  parties, 
nor  make  a  new  caae,  nor  work  a  radical 
departure  from  the  cause  of  action  stated 
in  the  original  bill.  New  matter  or  a  new 
claim  may  be  Introduced  entitling  com- 
plfUnantto  additional  or  different  relief 
from  that  specially  prayed  in  the  original 
bill,  if  it  is  not  repugnant  to  Its  prayer 
and  purpose.  Whether  the  original  bill 
contained  equity,  whether  It  presented  a 
ease  of  which  the  court  could  take  cognl- 
sanco,  entitling  complainant  to  relief,  is 
not  a  material  Inquiry.  II  it  did  not,  sup- 
plying or  correcting  Its  deBclencies  was 
the  proper  office  of  an  amendment.  Frick- 
ett  T.  Sfbert,  75  Ala.  316;  Seals  v.  Pheiffer. 
81  Ala.  618, 1  South.  Bep.  267.  The  orig- 
inal bill  aliQj^  that  complainant  and  her 
husbajid  Jointly  pnrchaaed.  In  November, 


1888,  the  land,  and  took  a  conveyance  to 
themselvea  Jointly.  In  November,  1884. 
they  made  a  mortgage  to  Flte.  Porter  & 
Co..  to  secure  a  debt  due  by  her  huaband. 
The  mortgage,  which  Is  made  an  exhibit 
to  the  bill,  shows  it  to  be  a  conveyance  by 
the  fansband  alone.  The  mortgagees  sold 
under  a  power  of  sale  contained  therein, 
and  became  the  purchasera  through  an 
agent,  and  took  and  remained  in  posaes- 
slon  until  they  sold  or  contracted  to  sell 
to  Hill,  who  went  into  possession.  It  fur^ 
ther  alleges  that  an  undivided  half  inter- 
est in  the  lend  la  her  statutory  separate 
estate.  Stripped  o!  all  redundant  and  su- 
perfluous allegations,  the  bill  showa  a 
tenanrv  in  common  between  complainant 
and  Flte.  Porter  &  Co.,  or  their  vendee, 
each  owning  a  moiety, — all  the  facts necea- 
sary  to  authorise  the  court  to  decree  a 
partition.  Dnder  the  general  prayer  for 
relief,  the  compliant  can  obtain  any 
lief  appropriate  to  the  case  made  by  the 
bill,  and  not  repugnant  to  the  specific  re- 
lief prayed,  though  In  the  apecial  prayer 
she  may  have  mistaken  the  relief  to  which 
she  Is  entitled.  May  v.  Lewis,  22  Ala.  646. 
The  amendment  merely  Inserted  an  allega- 
tion that  the  land  cannot  be  equitably  di- 
vided among  the  tenants  in  common,  and 
struck  out  the  special  prayer  that  "com- 
plainant be  placed  In  possession  aa  ten- 
ant in  common  of  her  said  interest  in  eald 
real  estate."  Inserting  In  Ken  thereof  a 
apecial  prayerfor  a  sale  of  the  land  for  the 
purpose  ot  partition.  In  no  respect  are 
any  of  the  averments  of  the  original  bill 
changed.  The  caae  made  by  the  bill,  as 
originally  framed,  remains  the  same,  with 
the  single  exception  <^  aa  averment  neces- 
sary to  obtain  a  sale  for  partition  nnder 
section  3262  of  the  Code.  No  new  case  Is 
made,  nor  Is  there  a  radical  departure 
from  the  cause  of  action  stated  in  the 
original  bill ;  nor  is  there  the  Introduction 
of  an  inconsistent  claim  entitling  com- 
plainant to  relief  of  a  wholly  diOerent 
character.  Tiie  relief,— partition,— is  of 
the  same  kind,  though  obtained  by  a  sale 
Instead  ot  a  division.  The  ammdment 
was  properly  allowed.  Affirmed. 


HXTB  V.  SOLOMOZf. 

(BuprmM  Own  tf  Alabana.  Uay»,U80.) 
BxaaPTioR  to  ixtnvonom— Abrbsv  or  Jvdo. 

MBNf. 

1.  TJnder  Code  Ala.  |  37B8,  which  permits  a 
party  to  reserve  by  bill  of  exceptions  auj  charge 
or  deoislcm  of  the  court  tliat  would  not  otherwise 
appear  of  reoord,  the  axceptloa  must  be  takea  be- 
fore the  lory  reUres;  and  an  exoeptim  to  a  por- 
tion  of  the  generul  charge  oomea  too  late  when 
taken  after  the  Joiy  has  retnmed  and  asked  fiv 
further  instmctioas. 

S.  Where  a  complaint,  In  one  of  its  oonnts, 
statee  a  good  caose  of  action^  Judgment  based  on 
a  graeral  verdict  in  plaintiff's  favor  will  not  be 
arrested  because  of  the  insufflcleacj  of  another 
count  which  hudnotbeeninreviouslyoDjectedto,  as 
Code  Ala.  I  28SS,  expressly  [novides  that  no  Juag- 
ment  can  be  arrested  for  any  matter  not  previous- 
ly objected  to,  if  the  oomplaint  oontidna  a  snb- 
Kanual  cause  of  action. 

Appeal  from  dreoit  conrt,  TaUadefca 
county;  Lbrot  F.  Box,  Jndge. 

Action  on  a  proralsHory  note  by  E.  Solo- 
mon against  James  H.  Bays  and  James  F. 
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Thomas,  as  partners.  There  was  a  Ter- 
d!ct  and  Judgment  against  both  defend- 
ants, and  Jamea  H.  Hays  appeals. 

E.  H.  Hunoa,  tor  appellant.  Knox 
Bowie,  tor  api>ellee. 

Ci.opTON,  J.  The  court  havlnsr  given  a 
general  charge  to  which  nn  exception  was 
taken  at  the  time,  the  Jury  retired  to  con- 
sider their  verdict.  After  remaining  bnt 
a  short  time,  they  returned  and  asked  fnr^ 
ther  Instroctlons,  which  the  court  gave, 
and  while  the  Jury  were  In  the  act  of  retir- 
ing the  second  time  defendant  excepted  to 
a  part  of  the  general  charge  given  In  the 
first  Instance.  Section  2768  of  the  Code 

Sreacrlbes:  "Either  partytn  anyclvU  case, 
nrlng  the  trial  of  the  cause,  may  reserve, 
by  biff  of  exceptions,  any  charge,  opinion, 
or  decision  of  the  court  touching  the  canse 
of  action  which  would  not  otherwise  ap- 
pear of  record."  Under  the  statute  the 
rule  recognized  In  practice  has  been  that 
the  exception  must  be  taken  before  the 
Jury  leave  the  bar.  Montgomery  v.  611- 
metf  88  Ala.  116;  Reynolds  v.Statd.68  Ala. 
907.  The  exception  came  too  late.  The 
motion  In  arrest  of  Judgment  was  based 
on  the  ground  that  one  connt  In  the  com- 
plaint Is  insafficient  and  defective,  for  rea- 
sons specially  asBlgned.  Whether  a  Judg- 
ment should  bearrested  becanseof  amend- 
able detects  in  the  complaint,  it  Is  not 
necessary  to  decide.  The  finding  of  the 
Jury  was  general.  Since  the  statute  of 
1824,  of  which  section  2836  of  the  Code  Is  a 
sabstanttal  re-enactment,  a  general  find- 
ing, when  the  complaint  contains  good 
and  bad  counts,  has  been  referred  to  the 
good  counts.  The  section  provides:  "No 
Judgment  can  be  arrested,  annulled,  or  set 
aside  fur  any  matter  not  previously  ob- 
jected to.  If  the  complaint  contains  a  snb- 
atantlal  cause  of  action."  It  is  not  con- 
troverted that  one  of  the  counts  In  the 
complaint  sets  forth  a  substantial  cause 
of  action,  and  the  defective  count  was  not 
previously  objected  to.  The  motion  was 
properly  overrated.  Affirmed. 


G0BST  V.  Shelbt. 
(Supnme  Cmurt  of  Alabama.  May  3S,  189(k) 

OOSDinOHAL  OkBKK — PhTSICIASS — COMPSHaA- 

TION. 

1.  A  written  direction  to  pay,  when  ooUected, 
the  proceeds  of  a  particular  claim  against  a  tiiird 
person  held  by  the  drawoo  as  attorney  of  the 
drawer,  is  merely  an  equitable  assignment  of  the 
claim;  and  the  law  does  not  raise,  in  favor  of  the 
payee  against  the  drawer,  a  promise  to  pay  in  the 
event  that  theolaim  cannot  Seor  is  not  oollected. 

S.  Where  a  physician,  in  the  heginnlng,  ren- 
ders his  services  solely  on  the  patient's  respcnui- 
blUty,  the  burden  is  on  him  to  prove  that  on  his 
proposal  todisconUnnethem  a  third  person  agreed 
to  become  responsible  theref(»r;  and  In  the  ab- 
sence of  an  express  agreement  to  that  effect  the 
mere  fact  that  the  third  person  requested  bim  not 
to  discontinue  his  visits,  and  that  after  tiie  pa- 
tient's death  the  third  person,  who  had  been  ap- 
pointed administrator,  failed  to  deny  his  respon- 
sibility for  the  claim,  on  the  presentation  of  a  bill 
against  him  individually,  will  not  warrant  the 
dureotion  of  a  verdict  in  tlie  physician's  favor, 
bat  the  question  of  the  indlviduu  liability  of  tiie 
third  person  should  be  left  to  the  determination 
of  the  jury. 

8.  Where  ths  only  question  In  an  sotim  by 


a  physician  for  his  snrloes,  the  ronditioD  o( 
wmcQ  is  not  disputed,  is  whether  a  third  peraoo 
agreed  to  beoome  responsible  therefor,  tesumony 
that  the  patient  had  himself  employed  anottur 
pbysldaa  is  properly  excluded  as  uxelsvanL 

Appeal  from  circuit  court*  Madison 
county;  H.  C.  Speakb,  Jndge. 

Aaaumpstt  by  A.  B.  Shelby  against 
Burwell  J.  Curry  on  a  written  order 
drawn  by  tbe  defendant  In  favor  of  the 
plaintiff.  The  complaint  also  contained 
the  common  counts,  seeking  to  recover 
for  the  professional  services  rendered  by 
the  plaintiff.  The  defendant  pleaded  the 
general  issue,  statute  of  frauds,  and  that 
said  order  was  on  a  special  fund,  and  was 
a  conditional  order.  After  tbe  Introdoo- 
tlon  of  all  tbe  evidence,  the  court,  at  the 
written  request  of  the  plaintiff,  gave  the 
general  chargeln  favorot  the plalntllT,  and 
thedefendant  dolyexcepted  to sncb charge. 
On  tbe  examination  of  Dr.  J.  J.  Dement, 
after  testifying  as  to  his  attendance  upon 
F.  L.  Hammond,  the  defendant's  counsel 
asked  tbe  witness,  **  Who  employed  yon 
to  attend  Judge  Hammond?"  to  which 
witness  replied:  "I  was  employed  by 
Jttd;^  Hammond  himself.  He  said  to  me 
after  I  got  there  that  be  wanted  me  to 
attend  to  his  case."  Theplalntitf  object- 
ed to  the  Introduction  of  this  testimony, 
and  moved  the  court  to  exclude  It.  which 
the  court  did,  and  the  defendant  thereup- 
on excepted.  There  was  verdict  and  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

W.  Dajr^  for  appellant.  Hnmas,  WtJk- 
ar  A  SbeBey,  for  appellee. 

Clopton,  J.  The  complaint  contains 
the  common  counts,  and  a  special  count 
declaring  on  a  written  order  drawn  by  de- 
fendant in  favor  of  plaintiff.  The  suit  Is 
really  founded  on  defend  ant's  personal  lia- 
bility fur  services  rendered  by  plaintiff  as 
physician  to  P.  L.  Hammond,  who  was 
the  father  of  the  wife  of  defendant,  and 
to  whose  house  he  was  carried  when  in- 
jured. Tbe  sole  question  we  deem  neces- 
sary to  consider  Is  the  propriety  of  the 
affirmative  charge  given  in  favor  of  the 
plaintiff.  The  order  upon  which  the  spe- 
cial count  is  founded  Is  not  an  absolnte, 
unconditional  promise  to  pay  the  sum 
specified  therein,  but  a  direction  to  pay, 
out  of  a  particular  fnnd,  tbe  proceeds  of  a 

g articular  claim  against  a  third  person, 
eld  by  the  drawee  as  the  attorney  of  the 
drawer,  when  collected.  It  does  not  im- 
port a  promise  to  pay  If  the  claim  is  not 
collected.  Whether,  therefore,  the  order 
was  given  In  consideration  of  the  release 
and  discharge  of  Hammond's  estate  from 
liability,  or  In  compromise  of  the  claim 
preferred  against  defendant  personally,  It 
constitutes  merely  an  equitable  assign- 
ment of  the  claim  particularized  ther^n. 
Such  being  Its  nature,  the  law  does  not 
raise,  In  favor  of  the  payee  against  the 
drawer,  a  promise  to  pay  In  tbe  event  the 
claim,  from  tbe  proceeds  of  which  ita  pay- 
ment 18  directed,  cannot  be  or  Is  not  col- 
lected. Plaintiff  Is  not  entitled  to  recover 
nnderthespecial  count  on  themere  ground 
that  the  draft  has  not  been  paid.  Averett 
v.  Booker,  15  Grat.  163.  As,  however,  It 
appears  that  the  draft  was  notreceived  as 
payment  unless  paid,  pl^tlfl  Is  npt  pre- 
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claded  from  recovering  on  bis  original 
debt,  at  lea«t  to  the  amount  of  the  order, 

and  the  clrcuiUBtauces  under  which  It  was 
givea  may  be  considered  in  determining 
the  question  of  defendant's  personal  Ha^ 
blllty  to  plalntifr  for  his  services.  The 
qnestlon  then  arises,  Is  the  liability  of  de- 
fendant a  cunclaslre  legal  Implication 
from  the  evidence,  which  Is  oncontradlct- 
ed  r  The  main  facts  opon  which  plaintiff 
reltea  are:  That  defendant  went  for  him 
two  or  three  times  to  go  and  see  Ham- 
mond, which  he  did;  and  on  two  occa- 
iilons  he  proposed  to  discontinue  his  at- 
tendance, when  defendant  requested  him 
to  continue  bis  ylslts;  and  that  after 
Hamniond'8  death  be  presented  blS  bill, 
which  was  Tor  f600,  to  defendant,  as  a 
jlalm  against  him  individually,  and  asked 
Its  payment,  when  he  did  not  deny  his  r^ 
jponslblllty,  but  objected  to  the  amount; 
and.  after  a  dispute  and  some  angry 
words,  be  wrote  the  order  above  men- 
tioned, and  handed  it  to  plaintiff,  saying 
be  would  give  him  that,  would  not  pay 
Mm  another  cent,  and  if  he  did  not  take 
that  he  would  not  get  anything.  Plain- 
tiff further  testified  that  he  rendered  the 
service  after  defendant  went  for  him  until 
he  quit  in  January,  1884,  In  conseqnmce  of 
his  request.  If  these  tacts  stood  alone,  an 
agreement  on  the  part  of  defendant  to 

gay  plaintiff  for  his  services  would  beclear- 
j  Implied ;  but  there  are  qualifying  facts, 
In  connection  with  which  th^  should  be 
conddered.  Immediately  upon  hearing  of 
Hammond's  Injury,  plaintiff  went  to  see 
him,  and  rendered  medical  assistance  with- 
out request  by  defendant,  who  was  not  at 
borne,  and  was  then  visiting  blm,  when 
defendant  went  for  him  to  go  and  see 
Hammond;  and  when  be  proposed  to  dia- 
continue  his  visits  Hammond  and  thewlfe 
of  defendant  united  In  requesting  him  not 
to  do  so.  The  account  for  servlcea  was 
charged  on  the  books  of  plaintiff  to  Ham- 
mond, and  when  the  bill  was  presented  to 
defendant  be  was  his  administrator,  but 
this  was  unknown  to  plaintiff.  Though 
plaintiff,  in  the  beginning,  may  have  ren- 
dered servlceft  solely  upon  Hammond's  r»- 
BponsibiUty,  in  the  absence  of  a  special 
contract,  he  was  not  bound  tocontlnneto 
do  BO,  and  bad  the  right  to  disconttnne, 
and  enter  Into  a  contract  with  defendant 
to  become  responsible  for  his  subsequent 
services;  but  In  such  case  the  burden  la  on 
him  to  show  not  only  a  discontinuance  or 
a  proposal  to  discontinue,  but  also  an 
agreement  on  the  part  of  defendant  to  be 
responsible.  Plaintiff  testified  that  he  Iiad 
no  conversation  with  defendant  as  to  who 
-was  to  pay  for  his  servlcea.  There  Is  no 
pretense  of  an  express  agreement.  In  the 
absence  of  such  it  was  necessary  for  plain- 
tiff, in  order  to  entitle  him  to  the  affirma- 
tive charge,  to  prove  facts  undisputed, 
from  which  the  law  would  conclude  an 
actual,  though  implied,  agreement.  The 
causeof  plaintiff's  proposals  to  discontinue 
bis  attendance  does  not  appear.  Though 
the  evidence  Is  not  conflicting,  it  Is  oral, 
and  manifestly  Inferences  are  to  be  drawn 
therefrom  upon  consideration  of  all  the 
facts  and  clreumstances.  Every  person 
who  may  go  for  the  regular  attending 
physician  when  needed  by  his  patient,  or 


who,  from  eonedderaUons  of  frienddtlp  or 
buroanlty,  may  request  blm  uot  to  dlseon- 
tlnne  his  attendance,  does  not  render 
himself  responsible  for  the  services  of  the 
physician.  Whether  he  does  or  not  de- 
pends upon  the  attendant  circumstances. 
However  well  satisfied  the  court  may  be 
as  to  the  proper  inferences,  if  there  be  any 
evidence,  however  weak,  from  which  an 
adverse  inference  may  be  drawn,  the  case 
cannot  properly  be  taken  from  the  Jury. 
De  Polster  v.  OUmer,  82  Ala.  486,  2  South. 
Bep.  878.  There  Is  no  error  in  the  exclu- 
sion of  the  testimony  of  Dr.  Dement  ob- 
jected to.  It  was  irrelevant,  not  tending 
to  shed  any  light  npon  the  Issue  between 
the  parties.  Reversed  and  remanded. 


JOHBB  T.  DaBDKN. 

iSuprenu  Count  qf  Alabama.  May  9^  18D0.) 

Nmuosncb— Fludikg — Btauuoh  Ssmve 
Mabb. 

A  oomplaliit  that  defendant  undertook,  for 
reward,  to  have  his  stallion  oarre  plaintiff's  mm^ 
and  so  negligently  performed  his  undertaking  that, 
tn  the  effort  to  serve,  through  defendant's  uegli- 
gence  the  stallion  so  Injnrea  the  mare  that  she 
died,  suiHclently  alleges  the  duty  and  uegllgenoe 
at  defendant. 

Appeal  from  circuit  court,  Chambers 
county;  J.  A.  Dowdbll,  Judge. 

Action  for  the  loss  of  a  mare  Injured 
while  being  served  by  defendant's  stallion. 
The  complaint  Is  as  follows:  "PlalntUT 
claims  of  defendant  the  sum  of  $250  as 
damages  for  this :  that  defendant  was,  on 
the  4th  day  of  May,  1889,  the  owner  of  a 
stallion,  which  he  used  for  hire  In  stand- 
ing to  serve  mares.  On  the  day  and  year 
aforesaid,  pledntlff  was  the  ownra*  of  a 
eorrell  mare,  which  the  defendant  on  the 
day  aforesaid  undertook,  for  a  reward 
agrped  to  be  paid  by  plaintiff,  to  have 
served  by  said  stallion.  Plaintiff  avers 
that  the  ddendant  so  negligently  per- 
formed his  said  undertaking  that  said 
stallion,  in  the  effort  to  serve  said  mare, 
and  because  of  the  negligmce  of  the  d»> 
fmdaot  In  managing  and  controlling  him 
In  that  respect,  so  Injured  said  mare  that 
thereafter,  to-wit,  on  the  11th  day  of  May, 
1889,  she  died  of  such  injuries,  to  the  dam- 
age of  plaintiff  as  aforMald. "  A  demurrer 
to  the  cumplalnt  was  overruled, and  there 
was  a  verdict  and  Judgment  for  the  plain- 
tiff. 

H.  D.  DenBon,  for  appella  nt.  W.  J.  Sua- 
ihrd  and  J.  31.  Chilton,  for  appdlee. 

SoHERTiLLR,  J.  The  complalut  seema 
to  ns  to  be  sufllclent,  and  not  liable  to 
the  supposed  defects  suggested  by  the  de- 
murrer of  the  defendant.  The  defendant 
would  be  liable  to  the  owner  of  the  mare 
not  only  for  any  Injury  resulting  from  the 
vlcloasness  of  the  stallion  known  to  his 
owner,  which  was  the  proximate  eonae- 
quence  of  the  service  undertaken,  bat  also 
for  any  Injury  resulting  from  a  want  of 
ordinary  care  or  lack  of  skill  on  the  part 
of  the  defendant,  or  his  agent,  or,  In  other 
words,  any  negligence  on  their  part.  In 
managing  and  controlling  the  stallion  in 
the  process  of  the  service.  The  fact  of  neg- 
ligence was  charged  In  aot^orm  oi^  tbat 
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a  material  lesne,  In  law  or  tact,  woald  be 
taken  thereon  hj  the  adverse  party,  and 
this  Is  all  the  statute  requires.  Code  1886, 
S  2664;  Railroad  Co.  v.  tYenshaw,  66  Ala. 
666;  Railroad  Co.  v.  Jones,  88  Ala.  376,8 
South.  Rep.  902;  Railroad  Co.  v.  Thump- 
eon,  62  Ala.  494.  The  demurrer  to  the 
complaint  was  proper)^  OTerrated,  and  the 
Jndgment  la  affirmed. 


Glenn  v.  Lynn. 
^Supreme  Court  of  Alabarna.  Usy  87,  1880.) 
lamxnunim  Lxqcoiu — CosffnxvTiotfAi.  Law — 

LlOBHBB. 

i.  Under  Cotut  Ala.  art.  4,  S  8,  providing 
tbat  "each  law  shall  contain  but  one  subject, 
which  shall  he  clearly  expressed  in  lis  title, "the 
provision  of  Aot  Feb.  10,  ItlSS,  (Acts  1883^,  p. 
843,)  entitled  "An  aot  to  establish  a  &^;>arate 
Bchool-distriot,  to  be  known  as  the  *  *  and 
for  the  appointment  of  a  board  cf  tnutees  for 
said  school-district,  with  certain  powers  and  priv- 
ileges, "  which  reqalree,  asaccotdltlonpreeedentto 
the  granting  of  a  liquor  licoose,  that  the  appU- 
oant  have  the  recommeodation  of  such  boitra  as 
to  his  moral  fitness.  Is  unoonstitQtional,  the 
words  of  the  title,  "with  certain  powers  sad  priv- 
ilege*, "  having  no  fcrce. 

3.  Under  Code  Ala.  S  1319,  requiring  as  aocxt- 
dltloa  precedent  to  the  graotlng  of  a  liquor  li 
cense  that  the  applicant  produce  to  the  Judge  of 
probate  a  recommendatlOQ  signed  by  90  house- 
bolders  and  freeholdersresldlng  within  thecorpo- 
rate  limits  of  Uie  town  in  which  he  proposes  to  en- 

Ege  in  the  business,  a  petition  to  compel  the  pro* 
te  lodge  to  Issue  a  license,  stating  that  applicant 
produced  the  recommendation  of  more  than  20 
householders  and  freeholders  of  "said  town  and 
district,  *  is  not  sufficient,  as  it  does  not  show 
that  they  all  reside  within  town  limits. 

8.  The  petition  should  also  show  that  appli- 
cant has  filed  the  affidavit  reonired  by  section 
1320  as  a  oondltlon  precedent  to  obtalnlDg  a  U- 
oense. 

Appeal  from  circuit  court,  Ronell  eonn- 
■ty;  3.  M.  CARHicaABL,  Judge. 

The  appellee,  Moses  T.  Lynn,  petitioned 
the  appellant,  E.  H.  Glenn*  as  probate 
ladge  of  RuBsell  coanty,  to  grant  blm  a 
license  to  retail  aplrltonns  and  Ttoous  llq- 
Qors  wlthtn  tbe  "Peabudy  district*  In  the 
town  of  Glrard,   Upon  the  bearingr  of  this 

EetUlon,  tbe  probate  Judge  refused  tof^rant 
Im  tbe  license  prayed  for.  Tbe  petitioner 
thereupon  filed  bis  petition  to  the  circuit 
Judge,  asking  that  a  peremptory  writ  of 
mancTaiuas  be  issued  Irom  said  clrentt 
court,  compeltinir  the  said  Glenn,  as  Judge 
of  probate,  to  Issue  to  the  petitioner  a 
license  as  prayed.  The  defendant,  Glenn, 
filed  bis  demurrer  to  the  petition,  allesfng, 
among  other  things,  that  the  twelfth  sec- 
tion ol  the  act  involved  was  constitution- 
al, that  the  petitioner  had  not  complied 
with  tbe  requirements  thereof,  and  that 
npon  the  facts  as  alleged  fn  tbe  said  peti- 
tion tbe  petitioner  was  not  entitled  to  the 
relid  prayed.  Upon  tbe  bearing  of  tbe  de- 
murrer, tbe  court  overruled  It,  and  decid- 
ed that  the  petitioner  was  entitled  to  the 
relief  prayed  for,  and  thereupon  ordered  a 
maudujnaa  Issued  to  the  defmdant,  re- 
quiring him  to  Issue  a  license  totbe  peti- 
tioner. Tbesaid  Glenn,  as  Jndgeof  probate, 
notv  prosecntes  this  appearand  assigns 
the  Judgment  of  the  lon-er  court  on  the  de- 
murrer, and  the  rulings  tboreon,  as  error. 


J.  B.  MHebenemd  Wattm  A  Boa,  for  ap- 
pellant. L.  W.  MartlOt  for  appellee. 

Clopton,  J.  The  Judge  of  probate  ol 
Russell  county  refused  to  Issue  a  license  to 
appellee,  on  his  application,  to  retail  spir- 
ituous and  vlnoua  Uquurs  In  the  town  of 
Glrard,  on  the  specified  ground  that  be 
failed  to  produce  tbe  recommmdation,  as 
to  his  moral  fitness,  of  the  board  of  trn»- 
tees  of  the  Feahudy  school-district.  The 
district  was  Incorporated  by  a  special  act 
of  tbe  general  assembly,  approved  Febru- 
ary 10, 1883,  entitled  "An  act  to  eetabliab 
a  separate  school-district,  to  be  known  as 
the  *Peabody  School-District,'  In  BuaaeU 
county,  Alabama,  and torthe  appoln  tment 
of  a  board  of  trustees  lor  said  school-dis- 
trict, with  certHln  powers  and  privtl^ea." 
Acts  18S^,  p.  842.   The  twelfth  section 
nt  tbe  act  provides  "that  no  licenses  shall 
be  granted  for  the  sale  of  spirituous,  vin- 
ous, or  malt  liquors  wltbin  said  district 
to  any  person,  firm,  or  corporation  with- 
out the  recommendation  of  such  board  ot 
trustees  as  to  their  moral  fitness.  **  Tbe 
contention  ol  app^lee  Is  that  the  act  vio- 
lates the  mandate  declared  In  section  2  ol 
article  4  of  tbe  constitution,  that  "each 
law  shall  contain  bat  one  subject,  wbich 
shall  be  clearly  expressed  In  the  title." 
This  constitutional  provision  has  been  so 
often  considered,  and  Ita  conBtmction  and 
purposes  so  repeatedly  announced,  that  a 
repetition  ol  them  Is  unnecessary.   A  cas- 
ual examination  ol  the  act  exhibits  the 
wide  range  of  its  provisions.   The  first 
five,  seventh,  eighth,  and  ^ventb  sec- 
tions relate  to  the  territorial  area  of  tbe 
district,  the  ascertainment  of  the  will  of 
the  citizens  as  to  Its  estabUshment.  the 
election  of  trusteee,  their  oiganisatiuo, 
tbe  right  to  a  proportionate  share  of  the 
state  school  fund,  the  power  of  the  trus- 
tees to  passby-lawsfor  the  government  of 
their  own  body,  and  ordlnaocesfor  tbe  In- 
nuguratlon  of  a  eystem  ol  education,  and 
lor  the  protection  ol  the  public  school  in- 
terests In  the  district,  and  to  purchase 
lands,  and  wect  and  rent  BCbool-honaea, 
and  employ  teachers,  all  apparently  perti- 
nent and  germane  to  the  establishment 
and  oi^anlsatlon  ol  a  school-district,  and 
the  control  and  management  of  the  pub- 
lic schools  in  the  district.  The  sixth  and 
tenth  sections  confer  upon  the  president 
of  the  board  ol  trustees  tbe  same  Jurisdic- 
tion, power,  and  authority,  and  «ttitle 
biro  to  the  same  lees  as  a  Justice  of  the 
peace  in  the  precinct  In  which  the  district 
is  situated  and  also  power  and  author- 
ity to  enforce  such  ordinances  as  shall  be 
adopted  by  the  board  of  trustees  for  the 
protection  of  the  schools,  school  Kronnda, 
and  buildings  In  the  district,  against  die- 
orderly  persons,  and  to  punish  violations 
of  sueh  ordinances  by  fine  and  Imprison- . 
meat.  They  also  authorise  a  majority  of 
the  board  to  elect  one  or  more  marsb^, 
who  shall  have  the  same  power  and  ao- 
thority,  and  be  entitled  to  the  same  teea 
as  constables.   By  the  thirteenth  section 
the  board  of  trustees  is  empowered  to  re- 
quire any  person,  firm,  or  corporation  de* 
siringto  engage  In  the  business  of  retallins 
liquors  in  the  district  to  pay  for  and  tafea 
out  a  UccnBe,to  be  issned  by  the  president. 
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and  Jntiiklletloii  to  giTM  him  to  tnr  and 
ponlsii  violatloiui  of  tbls  Mctloii,  oeGlaiv 

Sng  engagiTiK  In  each  bvelness  -without 
having  first  paid  the  amooDt  required  for 
Bucb  license  to  be  a  misdemeanor. 

The  title  of  the  act  considered  In  the  cane 
of  Montgomery  v.  State,  88  Ala.  141,  ante, 
61,vr<is**to  constitute  the  town  of  Blounts- 
Tille  and  vlelnttr  Id  Blount  county  a  sepa- 
rate achool-dlatrlet. "  The  eerenth  section 
prohibited  the  sale  of  liquors  within  the 
dlatrlct,  and  made  the  violation  of  the 
proTlalon  a  misdemeanor.  This  section 
was  held  not  to  be  pertinent  or  germane 
to,  nor  Indicated  or  foreshadowed  bj,  the 
subject  expressed  In  the  title.  That  case 
seems  to  be  dedelva  of  the  question  raised 
in  the  present  case ;  but  It  w  Insisted  that 
the  last  clauM  of  the  title  of  the  act  under 
tK>Dsideratlon,  "and  for  the  appointment 
of  a  board  of  trusteee  for  said  sctaool-dls- 
trict,  with  certain  powers  and  privileges,** 
dlatingQisbes  It  from  the  act  pa^sefl  upon 
In  Montgomery  v.  State,  and  takes  It 
without  the  operation  of  the  principle  an- 
nounced In  that  ease.  What  has  been  said 
in  reference  to  a  title  in  which  the  words 
"for  other  porposes"  were  used  Is  applica- 
ble to  a  title  containing  the  words  "ceov 
tain  powers  and  privileges."  "These  lat* 
ter  words,  'for  other  pnrposee,'  must  be 
laid  ont  of  consideration.  They  express 
nothing,  and  amount  to  nothing,  aa  a 
compliance  with  this  constitutional  re- 
qolrement.  Nothing  which  the  act  could 
not  embrace  without  them  can  be  brought 
In  by  their  aid."  Town  of  Flshklll  v.  Rail- 
road -Co..  22  Barb.  6S4;  Cooley,  Const.  Llm. 
174.  The  phrase  "certain  powers  and 
prlTilegefl  "  has  no  force  under  the  consti- 
totional  provision,  nor  does  it  enlarge  the 
comprehenslTeneasof  thesnbJSRt  expressed 
In  the  title,— the  establishment  of  a  Bep&> 
rate  achool-diatrlct.  Wlthont  expressing 
the  appointment  of  tmstees  In  the  title, 
provisions  tor  their  appointment,  with 
proper  powers  and  privileges,  follow  aa  a 
complement  to  the  general  subject,  neces- 
sary or  proper  to  the  control  and  man- 
agement of  the  public  schools  in  the  dis- 
trict, and  the  full  accomplishment  of  the 
purposes  Indicated.  Without  the  words 
referred  to  provisions  can  be  embraced 
conferring  upon  the  trustees  powers  and 
privileges,  which  naturally  and  legitimate- 
ly pertain  to  the  offlce  of  tmsteeH  of  public 
schools;  such  as  their  establishment,  Che 
employment  of  teachers,  and  the  direction 
and  admlntstration  of  the  internal  affairs 
and  public  Interests  of  the  schools,— such 
powers  and  privilegee  as  they  have  gener- 
ally possessed,  by  custom  and  legislation; 
with  them,  subjects  alien  to  these  pnr- 
poses  cannot  be  Introduced.  While  the 
generality  and  compruhenslvenesB  of  a  ti- 
tle Is  no  objection,  it  cannot  be  used  as  a 
corer  for  prorislons  having  no  necessary 
or  proper  connection  with  the  purposes 
Nearly  indicated  by  the  title.  The  words 
"certain  powerBandprlvlleKee"would  not 
apprise  either  the  legislature  or  the  public 
that  the  actcontalned  provisions  author- 
ising the  organization  of  a  local  police  gov- 
ernment, and  conferring  power  npon  the 
trustees  to  enact  and  enforce  in  the  dis- 
trict police  regulations,  foreign  to  tile  nat- 
ttn,  purposes,  and  objects  of  a  separate 


B^ool  district.  We  are  unable  to  perceive 
any  distinction  In  principle  between  the 
act  under  consideration  and  the  act  In- 
volved in  Montgomery  v.  State.  On  the 
authority  of  that  case, we  hold  the  twelfth 
section  to  he  unconetitational. 

Notwithstanding  the  unconstitatlonali. 
tyof  the  section,  we  cannot  affirm  the 
Judgment  of  the  circuit  court.  The  peti- 
tion for  the  maadamus  falls  to  show  that 
the  applicant  complied  with  the  statutory 
requirements  preliminary  and  requisite  to 
the  issue  of  a  license.  The  application 
was  for  a  license  to  retail  spirituous  aud 
vinoas  llqouie  In  the  town  of  Glrard.  Sec- 
tion ]ftl9  of  the  Code  requires  the  appli- 
cant, before  a  license  can  be  granted,  to 
produce  to  the  Judge  of  probate  a  recom- 
mendation In  writing,  signed  by  20  house- 
holders and  freeholders  residing  within 
the  corporate  limits  of  the  town  in  which 
he  proposes  to  engage  in  the  business. 
The  petition  states  that  appellee  produced 
"the  recommendation  of  more  than  twen- 
ty respectable  householders  and  freehold- 
ers ol  said  town  and  district.  *  It  does  not 
appear  that  all  of  them,  though  residents 
of  the  district,  resided  within  the  corpo- 
rate limits  of  the  town,  and  the  petltlor 
does  not  show  that  the  applicant  filed  oi 
tendered  the  affidavit  required  by  section 
1820.  We  shall  remand  the  case,  that  the 
petition  may  be  atuended,  If  the  facts  an- 
thorise  an  amendm«it.  Bevened  and  r^ 
manded. 


Burton  v.  Hekbt. 

(Suprmte  Court  <tf  Alabama.  Ifay  37,  18B0.) 

Joint  oh  Skvkbai,  Cohtraot— Action— Pboxi- 
HiTB  Daiuqss. 

1.  The  mirchaser  of  a  decree  for  tbe  sale  of  a 
tract  of  ISDd  to  satisfy  a  vendor's  lien,  as  part  of 
the  otmsldaration  therefor,  agreed  with  his  ven- 
dor, and  with  parties  who  had  at  various  times 
sntwequent  to  the  creaticsi  of  the  Hen  purchased 
{Arts  of  the  land,  that  before  enforcing  said  de- 
cree he  would  file  a  petition  to  determine  the  ot> 
der  in  which  the  parcels  of  land  should  be  sold 
to  satisfy  the  deoree,  it  being  further  a^eed  that 
the  original  and  snbpurofaasmof  the  land,  orany 
(me  of  them,  might  answer  and  Introduce  evldeDoe 
in  sapport  of  their  olaims.  and  that  ttie  court 
should  detennine  the  equities  between  the  tuig- 
loal  and  subpurchasers  among  themselvee,  and 
between  each  and  all  of  them  and  the  purdiaaer 
of  the  decree,  neld,  that  the  Interests  of  the 
parties  to  the  eontraot  were  several,  and  there- 
fore one  of  them  might  maintain  an  action  for  Ita 
breach. 

9.  In  an  action  by  one  of  the  snbpnrcbasera 
for  breach  of  the  contract  to  flle  a  petition  to  de- 
termine the  OTder  of  sale  Of  the  various  parcel!, 
damages  cannot  be  recovered  for  being  deprlvea 
of  the  possession  of  his  laud,  and  for  expenses  in- 
curred in  resieting  a  confirmation  of  sale,  such 
daroagea  being  too  remote. 

Appeal  from  circuit  court. Btowah  coun- 
ty ;  JoBN  B.  Tally,  Judge. 

AmoB  E.  GoodbnOt  for  appelant.  Deo- 
BOD  A  banner,  for  appellee. 

McClbllak,  J.  John  Balls  sold  a  tract 
of  land  to  Justinian  Maddox  October  26, 
1872.  and  for  a  part  of  the  purchase  mon- 
ey thereof  took  a  note  (or  $1,100,  which 
afterwards  became  the  property  of  one 
Ward.  Maddox  anbsequently^and  at  dit- 
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fmnt  tlmee,  sold  parts  of  the  tract  to 
John  H.  Barton  and  Prlckett  et  al.,  re- 
spectively. Ward  filed  a  bill  to  enforce  his 
vendor's  lien,  and  obtained  a  decree  or- 
dering sale  of  the  entire  original  tract. 
The  representatives  of  Jnstlnlan  Maddox, 
he  having  died,  also  obtained  a  decree 
against  Prlckett  et  al.  enforcing  the  Hen 
for  parebase  money  dae  on  that  part  of 
the  tract  sold  to  them.  A  sale  was  had 
under  this  last-mentioned  decree  subject 
to  the  superior  Hen  of  Ward,  and  Sam 
Henry,  the  d^endant  and  appeHee  In  this 
case,  became  the  purchaser.  Thereupon 
■aid  Henry  also  purchased  Ward's  decree 
covering  the  whole  tract,  and,  as  a  part 
of  the  consideration  therefor,  agreed  with 
Ward,  Burton,  Prickett  et  al.  not  to  en- 
force said  decree  before  the  next  term  of 
the  chancery  court  of  the  district;  and 
that  before  said  next  term  he  would  com- 
mence proceedings  before  said  court,  by 
petition  or  otherwise,  **  to  have  said  court 
determine  and  decree  which  parcel  ortract 
of  said  lands  (it  either)  shall  first  b«  sold 
to  satisfy  said  decree  and  coats,  and  the 
order  in  which  the  otiier  tracts  mast  be 
sold,  If  necessary  to  aattsly  the  same. "  It 
was  further  agreed  that  "the  defendants 
in  said  chancery  court, "  L  e.,  the  original 
andBabpnrcbasersoftheland,**oraDy  one 
or  more  of  tbem,  may  file  coanter-petitlons 
oranawers  setting  op  what  they  may  con- 
sider their  rights  to  be  in  the  premises,  and 
evidence  may  be  taken  by  either  of  the 
parties  In  support  orcontradlctlon  of  each 
of  said  petitions  or  answers. "  Henry,  it 
was  consented,  might  file  the  petition  re- 
quired by  the  agreement  In  his  own  name, 
and  the  court  was  to  "determine  and  set- 
tle the  equities  between  the  said  defend- 
ants among  themselves,  and  between  each 
and  all  of  wem  and  said  Henry,  provided 
that  either  party  shall  have  the  right  of 
appeal, "  etc.  The  present  action  Is  Insti- 
tuted by  Burton,  one  of  the  parties  to  the 
agreement,  and  seeks  to  recover  damages 
for  a  breach  thereof  on  the  part  of  Henry, 
In  that  he  not  only  failed  to  file  the  peti- 
tion, as  by  the  terms  of  the  Instrument  he 
bound  himself  to  do,  but  also  that  be  exe- 
cuted the  decree  without  having  the  eq- 
uities of  the  parties,  as  to  the  order  In 
which  the  several  tracts  shoald  be  sold, 
settled  and  determined  by  the  chancery 
court  at  the  sale  thereunder,  directed  and 
IndQced  the  register  to  sell  all  of  the  land, 
except  that  part  which  had  been  prevlooa- 
ly  bought  by  him  under  the  Maddox  d^ 
cree,  and  himself  became  the  purchaser, 
and  went  Into  possession  of  all  the  lands. 
The  special  damages  alleged  conKiat  of  the 
loss  of  the  use  of  the  parcel  of  land  which 
plaintiff  had  purchased,  and  of  attorney's 
fees  and  costs  expended  In  resisting  the 
confirmation  of  said  sale,  and  In  having 
the  decree  confirming  the  same  reversed 
by  this  court.  The  case  went  off  below  on 
demurrers  to  the  complaint.  The  first 
ground  of  demurrer  to  each  count  proceed- 
ed on  the  theory  that  the  promise  of  Hen- 
ry was  made  to  all  the  <iefendants  in  the 
cause  Jointly;  that  their  interest  In  the 
contract  and  Its  subject-matter  was  a 
Joint  Interest,  and  therefore  an  action  for 
a  breach  of  the  contract  could  only  be 
maintained  In  the  names  of  all  the  con- 
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tra  ctees.  These  dannrren  wen  ■OBtalned, 
the  court  holding  that  Barton  coald  not 

sue  alone. 

This  ruling  was,  in  our  opinion,  errone- 
ous. The  contract,  while  nominally  Inur- 
ing to  all  the  promisees,  /.  e.,  Is  made  with 
all  of  them,  shows  upon  Its  face  distinct 
and  several  rights  were  Intended  to  be  se- 
cured. Not  only  so,  It  Is  very  clearly  indi- 
cated that  these  separate  rights  may  be 
separately  asserted.  Moreover,  the  In- 
terest of  the  promisees  Is  not  only  not 
Joint,  but  is  in  the  very  nature  of  things, 
even  aside  from  the  language  of  the  in- 
strument, adverse  each  to  the  other,  and 
the  proceedings  provided  for  by  the  agree- 
ment for  the  etfectnatton  of  whatever  eq- 
uities the  parties  respectively  bad  in  the 
subject-matter,  whether  as  between  them, 
or  any  one  of  them,  and  Heury,  and  also 
as  between  themselves,  are  directly  adver- 
sary in  character.  The  most  casual  con- 
sideration of  the  facts  outlined  above  will 
demonstrate  this  to  be  true.  Henry's  de> 
cree  covered  several  parcels  of  land,  each 
and  all  of  which  could  be  sold  it  necessary 
to  Its  full  satisfaction.  The  several  par^ 
eels  were  held  by  different  persons,  one 
tract  still  being  held  by  the  original  ven- 
dee. By  reason  of  convntyances  by  the 
original  vendee  at  different  times  to  these 
persons  an  equity  in  favor  of  such  pur- 
chasers arose  entitling  them  to  have  the 
land  still  heldbytheorif^nalpurchaserflrst 
sold,  and, if  that  was  not  sufficient  to  pay 
the  decree,  then  the  other  tracts  should  be 
sold  In  the  Inverse  order  of  their  alienation 
by  the  first  vendee.  The  interest  of  the 
bolder  of  each  parcel.  It  is  thus  manifest, 
was  essentially  adverse  to  erery  other, 
and  the  Immunity  of  each  from  the  burden 
which  In  certidn  contingencies  rested  on 
all  depended  upon  baring  the  decree  aatls- 
fled  by  a  sale  of  the  other's  property.  The 
anomatyof  requiring  all  the  contractees  to 
Join  In  this  action  Is  illustrated  by  assum- 
ing a  state  of  facts  which  might  well  have 
arisen  under  this  contract.  Let  It  be  sap- 
posed  that  Henry,  having  failed  to  have 
the  priorities  settud  among  the  dflCendsnts, 
bad  proceeded  to  execute  and  satisfy  his 
decree  by  the  sale  of  the  tract  held  by  the 
first  alienee  of  the  original  vendee,  without 
proceeding  at  all  against  the  original  pur- 
chaser or  his  last  vendee,  the  parcel  of  both 
of  whom  should  have  been  first  resorted 
tu.  Here  the  rule  Insisted  on  would  re> 
quire  the  first  alienee  to  Join  with  himsdf 
as  platntllt  In  an  action  for  a  breach  of  the 
contract  other  i<artles,  all  of  whose  inter- 
est lay  In,  and  were  to  beaubserved  by,  sus- 
taining the  very  act,  or  failure  to  act,  uf 
which  hecomplaina.and  by  which  healone 
la  Injured,  they  being  not  only  not  Injured, 
butrecelvlngaffirmative  benefit  therefrom. 
We  know  of  no  rule  of  pleading  which  re- 
quires the  Joinder  of  all  the  promisees  un- 
der the  facta  disclosed  in  this  complaint; 
but,  on  the  contrary,  we  conceive  the  law 
to  be  well  settled  to  the  contrary.  Chit.  PI. 
9-lS;  Bovd  v.Martlo.  10  Ala.  700;  Master- 
son  V.  Pbinisy,  56  Ala.  SS6.  The  appel- 
lant, therefore,  having  a  right  to  main- 
tain  this  suit  In  his  own  name,  the  arer- 
ment  of  the  existence,  and  breach  of  a 
valid  contract,  presented  a  case  which,  if 
proved,  entitled  him  to  nominal  dam- 
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affM.  resardlen  of  the  alle^tione  of  spe- 
del  damaces,  and  the  error  committed  In 
the  ruling  of  the  trial  court  on  the  first 
Sn^und  of  demurrer  to  each  count  necesei- 
tatea  a  reversal  of  the  cause,  whether  the 
■pedal  damages  alleged  are  recoverable 
or  not.  Rosser  v.TlmberUke.78Ala.  162; 
Drum  V.  Harrison,  8S  Ala.  8R4,  8  South. 
Bep.  716;  DanghteryT.  Tdegraph  Co.,  75 
Ala.  171. 

There  was  no  error  In  the  rulings  of  the 
trial  court  on  those  grounds  of  demurrer 
which  went  to  the  sufficiency  of  the  allega- 
tions of  the  complaint  as  to  the  special 
damages  sustained  by  the  plalntlir  by  rea- 
son of  the  breach  of  the  contract.  The 
nndertaklng  of  defendant  was  to  file  a 
petition  In  the  chancery  court  for  a  decree 
determining  the  order  In  which  the  several 
parcels  of  land  constituting  the  tract 
against  which  the  decree  passed  should  be 
sold.  This  nndertaklng  was  violated.  It 
Is  alleged,  by  the  (allore  and  omission  of 
Henry  to  file  said  petition;  and  this  fail- 
nre  Is  the  foundation  of  the  presmt  snlt. 
Henry  sulMequently  proceeded  to  exe<5Qte 
his  decree  without  having  the  order  of 
■ales  of  the  several  parcels  determined, 
and  sold  the  whole  tract, except  that  part 
which  he  had  previously  bought  under  a 
decree  which  enforced  a  secondary  lien,  be- 
came, as  we  have  seen,  the  purchaser,  and 
wait  Into  possesricm.  The  special  dam- 
■icesclalmed  tesnlt  from  plalntUf's  b^ngde- 

8 lived  of  the  «i]oyment  of  the  pared  of 
be  land  formerly  held  by  him,  and  from 
expenses  Incurred  by  him  for  court  costs 
and  counsel  fees  In  resisting  a  confirma- 
tion of  this  sale.  These  damages  are  too 
remote.  They  do  not  come  within  the  rule 
frequently  laid  down  by  this  conrt,  and  of 
almost  unlTersa!  acceptance  in  other  juris- 
dictions,  that  the  damages  claimed  mast 
be  the  natural  and  proximate  consequence 
of  the  breach  alleged,  such  as  would  reeult 
In  the  usual  course  of  things,  and  hence 
must  be  held  to  be  In  contemplation 
of  the  parties,  as  dlstlngnished  from  col- 
lateral Injary  or  loss  springing  oat  of  spe- 
cial circumstances  not  usually  attmdant 
apon  such  transactions,  and  which  there- 
lore  could  not  be  held  to  have  been  in  the 
minds  of  the  contracting  parties.  Daugh- 
tery  V.  Telegraph  Co..  75  Ala.  168;  Culver 
V-.  Hill,  68  Ala.  66;  Brigham  v.  Carlisle.  78 
Ala.  24S.  It  Is  quite  apparent  from  the 
complaint  that  the  injuries  thus  specially 
eomptalned  ofwers  not  the  natorai  and 

Koxlmate  result  of  the  breach  alleged, 
ointlff  was  deprived  of  the  land,  not 
proximately  by  defendant's  failure  to  file 
the  petition,  but  by  reason  of  other  and 
afflrmattve  action  on  the  part  of  Henry. 
Moreover,  had  the  petition  been  filed,  and 
all  the  equities  among  the  contractees 
tally  settled,  noa  constat  but  the  same 
result  as  to  the  sale  ot  plaintiff's  land 


wonld  have euHued, and  he  to  the  same  ex- 
tent now  averred  have  been  deprived  o' 
Its  use  and  enjoyment.  The  complaint, 
therefore,  not  only  fails  to  show  that  the 
ftilLure  to  file  the  petition  was  the  efficient 
cause  of  this  item  of  damage,  but  It  affirm- 
atively shows  the  injury  moved  from  an- 
other eanse.  and  that,  so  far  from  the 
breach  alleged  being  the  necessary  and 
natural  cause  for  the  loss,  the  dntnagc 
might  have  followed  as  necessarily  anil 
naturally  from  a  strict  performance  ot  the 
contract.  So,  too.  In  respect  to  counsel 
fees.  The  expenditure  In  that  behalf  waH 
not  rendered  necessary  by  defendant's 
omtesion  In  regard  to  the  petition,  but 
by  his  Independent,  affirmative,  and  subse- 
quent act  of  making  and  becoming  the 
purchaser  at  a  sale  of  the  land,  the  con- 
firmation of  which  Burton  conceived  It  to 
be  his  Interest  to  contest.  The  necessity 
for  this  contest  patently  arose  from  the 
defendant's  affirmative  conduct  In  regard 
to  the  sale,  and  not  from  his  passive  omis- 
sion to  file  the  petition  required  by  the 
contract.  Damages  resulting  from  such 
an  Intervening  cause,  and  partly  from  the 
alleged  breach, In  such  sort  that  In  the  ab- 
sence of  dtber  the  Injury  would  not  have 
been  sustained,  are  not  recoverable.  Bur- 
ton v.  Plnkerton,  L.  B.  2  Exch.  S40;  War- 
wick T.  HutchluKon,  46  X.  J.  Law.  61 ;  Ca- 
hall  y.  ABBodation,  74  Ala.  689. 

While  there  an  some  cases  to  the  con- 
trary, the  great  weight  of  authority  Is  to 
the  effect  that  counsel  fees  and  court  costs 
Incurred  or  expended  In  the  prosecution 
or  defense  of  suits  occasioned  or  rendered 
necessary  by  a  breach  of  contract  are  not 
recoverable  In  action  ex  eontraetn.  There 
are  certain  well'«stablished  and  defined 
exceptions  to  this  mle,— mch  as  actions 
on  Injunction  and  attachment  bonds,  and 
the  like,  actions  on  covenants  of  warranty 
or  ot  seisin,  where  there  has  been  an  evic- 
tion reasonably  resisted  by  the  grantee, 
etc.,  —but  the  present  case  Is  not  one  of 
them.  Expenditures  ot  this  class,  though 
growing  out  of  the  alleged  breach.  In  the 
sense  that  had  there  been  no  breach  the 
occasion  for  them  wonld  not  have  aLrlBem^ 
are  yet  too  remote  to  have  been  In  the 
contemplation  ot  the  parties,  and  hence 
do  not  constitute  an  elemmtof  \ega\  dam- 
age when  the  suit  is  on  the  contract, 
though  the  rule  might  be  otherwise  If  the 
action  be  In  case,  setting  out  the  contract 
as  indncement  merely.  Marvin  Pren- 
tice. 94  N.  7.  896;  Winkler  r.  Boeder.  8 
Amer.  St.  Bep.  166,  168,  note,  87  V.  W. 
Bep.  607;  Copdaad  v.CDnnlngbBm,6S  Ala. 
894. 

For  the  error  pointed  ont  above  In  sus- 
taining the  first  ground  of  demurrer  to 
each  count  of  the  complaint,  the  Judgment 
ot  the  circuit  court  must  ba  reversed,  and 
the  cause  remanded. 
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Hon.   A  lUr  (*)  IndlcAtM  tiut  the  case  nfeired  to  it  aanoutod. 


ABATEMENT  AND  EBVTVAIfc 
Othar  ootion  pending. 

It  beiiw  a  reoognixed  nileof  fedenl  Jnrispru- 
denoe  that  tbe  pendency  of  a  suit  in  a  itate  conrt 
la  no  ground  for  a  plea  in  abatement  to  a  suit  upon 
the  same  matter  in  a  federal  oourt,  such  rule  should 
be  adhered  to  In  the  state  court  as  a  matter  of  ju- 
dicial reciprod^.— Stat*  T.  New  Orleau  *  N..  Jffi. 
XL  COb,  (lA)  7  atk  84. 

Acceptance. 

Of  foods,  see  Carrterat  1-4. 

Accommodation  Paper. 

Bm  JTegotitttiU  lmtnmtnt»t  8*  ^ 
Accomplice. 

Xrideace  of,  see  Criminal  Law,  SO. 

Accord  and  Satis&otlon. 

8ea  Paymtni;  Jfteleote  and  Dtteiiairge. 

Aooonntiiis. 

jfetwaen  partners,  see  PortnersMp,  8. 

By  executors,  etc.,  see  Exeouton  and  AOmlni*- 

traU/n,  16-34. 
lA  eftvltj,  aee  fguOtf,  IL 

ACOOmiT  STAXED. 

What  constitutes. 

1.  A  ohar^fe  that  the  retention,  without  objeo- 
tlon,  of  an  account  rendered.  Is  concloslve  evi- 
dence that  It  is  correct,  is  error  which  Isnot  harm- 
less, if  therelsanrevidenoe  tending  to  ImpMMh  IL 
— Bioe  T.  Schlou.  (AU.)  7  Bo.  m 

Plsadins. 

8.  The  Bufflclenoyot  an  affldaTlt  to  an  account 
filed  with  the  declaration,  cannot  be  considered 
on  a  demurrer  to  the  declaration.— Elfton  Land 
Co.  T.  UotKan,  CAla.)  7  Bo.  848. 

Ttoof. 

a  An  aooount  Is  sulDclently  prored  to  go  to 
the  jurr  "by  evidence  that  the  book-keepers  ot  the 
plaintiira  and  the  defendant  have  examined  it, 
and  eliminated  errors,  and  that  it  contains  thosa 
items  tody  which  have  been  passed  as  coneot— 
Bioa  T.  BcblosB,  (Ala.)  7  So.  &Q. 

Accretion. 

Bw  H^foruin  JHffhte. 

Action. 

Bee  lAmtttMon  of  AoHon*:  PorHft;  Plaodtaff; 
PraoHoe  in  GMi  Caaea:  Venue  in  CivU  Catta. 

Against  liusband  or  wife,  see  Huaband  and  Wife, 

—  personal  representative,  see  Exemiton  and 

Aam*nUtraU/n,  46, 47. 
Brand  aninst  dUee,  aaa  Mtmlotpal  Corpora- 

tiona,  n,  8S. 


Sty  and  against  firm,  see  Partnership,  10,  U. 
guardian  of  lanatic,  see  InaanUy,  8. 
state,  see  States  and  State  Offtoera. 
For  false  imprisonmeDt,  see  false  ImprttonmenC. 
On  bonds,  see  Bonda. 

contracts,  see  Controets,  E^IO. 
coun^  treasurer's  bond,  see  Oountle$t  4-7. 
insuranoe  pcdicr,  see  Insurance,  14, 
judgment,  see  Jvdgnwnt, 
negotiable  instrumente,  see  Jfeaottdbla  Inatru- 
menta,  12-19. 
Particular  forms,  see  .As9ump»tt;  Creditors*  BOl; 
Deceit;  Detinue;  Ejectment;  Partition:  Quiet- 
ing Title:  Treapasa;  Trover  and  Convention. 
To  set  aside  frandolmit  oonrciyanoa,  see  Fraudta- 
lent  OottMifonoet,  14-17. 

Acljolnlng  Land-Owners. 

Bee  Boundaries. 

,  A  A  Yn  ill  i  i^^fi'^^  nn  - 
See  Xxeeutora  and  AdmtnUtratora. 

ADUIiTEBT. 

Evidence — Inatructions. 

The  court  charged:  **The  fact  that  a  mar 
rled  man  makes  frequent  vtsits  in  the  d^r-time, 
and  sometimes  at  nignt,  to  the  house  ot  a  woman 
of  known  bad  reputation,  withont  any  Iwitimate 
businesa,  is  a  fact'  tending  to  show  an  aaaltorous 
oonnection  between  them."  The  evidence  that 
defendant  had  no  lee^timate  bosiness  at  the  said 
house  was  wholly  negative  in  ita  character,  aaa 
did  not  exclude  a  contrary  inference.  Beld,  that 
the  charge  was  erroneous,  in  denying  to  the  Jury 
the  ri^t  to  draw  this  inforeoooa-i^U  r.  BtatCb 
(Ala.T7  So.  840. 

ABVEBSE  FOSSES&ION. 

Between  oo-tenants,  see  Tenaney  in  Common  and 

Joint  Tenaney,  4. 
Elleot  on  boundaries,  see  Boundarlas^  9, 4 

What  constitutes. 

1.  Fosaesslon  under  an  executoiT  contraot  of 
purchase  is  adverse,  except  as  to  tne  party  coB- 
traotlng  to  oonvey,  and  under  whom  the  possea- 
^on  la  held.— Coogler  v.  Rogers,  (71a.)  7  6o.  891. 

2.  Defendants^  deed  embraced  In  its  oalls 
about  half  of  the  lot  claimed  by  plaintift  Both 
parties  derived  title  from  the  same  source;  bni 
the  deed  to  plaintiff's  lot  was  not  in  exist- 
ence, though  those  tlirough  whom  she  claimed 
had  been  in  possession  for  more  than  40  years 
of  part  of  the  lot,  and  of  the  part  in  dispute  they 
had  during  that  40  years  onoe  had  10  years' 
uninterrupted  and  adverse  possession.  De 
fendants  nad  at  no  time  been  in  possession  of 
the  disputed  strip  for  10  years.  Held,  that  plain- 
tiff had  a  good  utle  Iqr  adverse  pasMsslon,  and 
was  entitled  to  relieL— Afliola  r.  Hahbard,  (Ala.) 
7  80.817. 

8.  In  ejectment  for  a  tract  of  land  lying  be- 
tween two  plantations,  plaintiff  showed  a  valid  pa- 

B>r  titla  under  the  former  owner  of  one  of  them, 
efendants  showed  that  B.,  who  owned  the  other 
plantation,  had,  in  1856,  anmnmded  it  with  a  hedge. 
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InolOBing  the  tract  in  Qaestlon,  wblob  be  claimed 
M  part  of  bis  land;  that  be  and  his  heirs  continQed 
In  possessloii,  ealtlTatlDg  and  coDtroUiog  the  tract 
until  the  war,  during  which  the  plantation  was 
abandoned,  thongh  there  was  alwuv  iia  antmuM 
revertandi;  that  attar  the  war  B.h  heirs  retook 
possession  of  the  land,  including  the  traot  in  i^nes- 
tion,  though  It  was  then  unfenced  and  uncultirat- 
«d:  that  in  1874  they  put  an  agent  in  charge,  who 
took  posaesslon  of  the  land,  Indudlng  this  tract, 
and  who  has  remained  In  possession  erer  since; 
that  Id  188S  he  Inclosed  part  of  the  plantation,  in- 
cluding the  tract  in  controversy;  that  this  tract 
was  recognized  throughout  the  neighborhood  as 
|iart  of  the  plantation,  and  that  neither  plaintltt 
nor  any  one  under  whom  he  claimed  had  ever  as- 
serted Utle  thereto  until  1889.  fi«Id,  that  defend- 
ants, claiming  under  B.,  his  heirs  and  vendees, 
showed  a  good  title  by  adverse  possession.— Jonas 
T.  Oaddls,  (Miss.)  7  So.  488. 

4.  In  an  action  to  set  aside  a  sale  of  real  ea- 
tate  Dy  an  administrst(»,  where  the  oomplaint  al- 
leges that  defendant,  recognising  the  inTalidlty 
01  its  title  under  snch  sale,  bad  surrendered  the 
land  to  an  administrator  de  bonU  non,  which  al- 
legation is  admitted  by  demurrer,  defendant  can- 
not claim  to  have  acquired  title  by  seven  Tears' 
adverse  possession  vnoer  its  claim  of  title  from 
the  administrator.— Deans  T.  Wllooxon,  OPU.)  7 
So.  168. 

Oontinuity  of  possasflioii — Intwraption 
6.  TlUe  onoe  acquired  by  sa  adverse  holding 
is  not  forfeited  by  a  anbaequent  iutaxrapllon,  nor 
by  an  after  possession,  lacking  In  some  of  the 
ebaracteristios  essential  to  glva  tdtla — Hoffman 
r.  White,  (Ala.)  7  Bo.  S16. 

 Taoklnff. 

6.  The  possession  of  snocesslva  oooapants  bft* 
tween  whom  there  is  privity  may  be  united  to 
make  up  the  period  of  adverse  possession  neces- 
sary to  ooDStJtate  a  defense  agunst  an  action  of 
^TOtment  founded  on  the  true  title.— <3oogler  v. 
Bogem,  (Ha.)  7  So.  S91. 

Color  of  title. 

7.  A  deed,  which  had  beens^nwd  16  years  be- 
fore, but  not  acknowledged  nntu  within  »  short 
time  prior  to  the  bringing  of  an  aetlon  of  tres- 
pass quare  doiuum,  la  admissible  in  evidence, 
in  connection  vtdth  plaintiff's  possessiwi  undo-  it, 
as  color  of  title,  to  define  his  boundaries.— Moln- 
erny  v.  Irvin,  (Ala.)  7  So.  84L 

8.  In  ^ectment  for  a  tract  of  land  lying  be- 
tween  two  plantations,  plaintiff  showed  a  valid  pa- 
per title  under  the  former  owner  of  one  of  them. 
Held,  that  the-entry  of  plaintiff  under  a  valid  deed 
of  the  adjoining  plantation,  In  wbiob  was  included 
the  tract  in  controversy,  and  his  actual  occupation 
«f  all  Uie  land  thereby  conveyed  except  this  tract, 
to  which  he  aaserted  no  claim,  was  not  such  pos- 
sesBV  jD  under  color  of  title  as  oould  divest  defend- 
snt's  adverse  Utle.— Jones  t.  Oaddls,  (Miss.)  7  So. 
489. 

BfiToot. 

9.  Where  plalntUE  and  defendant  claim  title 
under  the  same  grantor,  10  years'  adverse  posses- 
aion  Inr  plaintiff  under  an  imacknowledged  deed, 
prior  to  the  grant  to  defendant,  will  establish  a 
superior  title  by  prescription.— Uolmeiny  t.  Ir- 
Tin,  (Ala.)  7  So.  8U. 

Agency. 

&ee  PrinctpdL  and  Aaent 

Amendment. 

Of  Judgment,  see  Judgment,  19^ 

l^fiading,  see  foultv.  17-80;  i>leadfit0, 6-8. 

ASZMALB. 

live-stock  shipments,  see  CarrWrf,  IS,  IS. 

TreipaBsing  animals. 

1.  (TnderCodeMiss.l8R0,  l  988,tirovldingthat. 
irtierB  tbe  Joint  owner  oC  a  pamtlonnnoe  has  foiled 


to  Iroep  his  portion  of  it  In  proper  repair,  he  sball 
not  be  entitled  to  damages  against  nis  «o-owner 
for  any  injury  done  to  nla  anlTtials  whldi  have 
broken  through  suoh  fence,  the  former  can  recov- 
er no  damages,  <tbo>ngti  the  animals  were  shot 
1^  the  latter.— McCain  v.  White,  (Miss.) 7  So.  SSO. 

Altering  Btook-msrlcs. 

a.  On  trial  for  altering  the  marks  of  atod; 
where  the  only  evidence  Is  tiiat  a  lamb  was  fonnd 
with  its  mark  changed  from  that  of  Its  owner  to 
that  of  defendant,  a  omiTioUonshouidbe  Mt  Hfda» 
-DobKin  T.  States  CUlsa.)  7  Bo.  487.  ■ 


See  FtfddtnA  8. 


Answer. 


ASVSiAJu 

I  Appbllats  Jvubbiotiok 

II.  RsqDIBITBS. 

III.  FxAonoB. 

IV.  Rcvnw. 

V.  Bmoc  or  Ama, 
VL  Dioiaios. 

See,  also,  CcrNorarl;  JDrror.FHtq^;  JSaoepttotiib 

BiU  of:  Neia  TrtaX. 
Costs  on  anpaal,  see  Cosis,  8. 
In  criminal  esses,  see  Criminal  Xow,  88-108. 
On  dissdntion  of  injanotlon,  sea  InfunoHon,  IS,  IS. 

L  APFBLUn  JnmDKTTMHt. 

In  general. 

1.  A  second  appeal  to  review  a  ruling"  on  evi- 
dence cannot  be  allowed  from  a  Judgment  whiift 
bad  once  been  appealed  in  ita  entiraty,  and  dis- 
posed of  in  allparUcnlaraand  In  aU  Ita  legal  effeoto 
and  bearings.— Conery  v.  New  Orleans  Water- 
works Co.,  {iM,)  7  Be.  BOO. 

S.  Under  Const.  La.  art.  81,  conferring  on  the 
supreme  court  appellate  Jurisdiction  In  all  cases 
wbereln  "the  oonstitutionality  or  I^fality  of  a  fine 
or  penalty  Imposed  by  a  municipal  corporation  is 
in  contestation, "  an  appeal  will  lie  from  m  judg- 
ment convicting  one  of  violation  of  an  ordinance 
of  a  police  jury  assuming  to  regulate  the  speed 
railroad  trains  In  villages  of  the  parish,  and  impos- 
ing a  fine  therefor.— Bute  t.  UiUer,         7  So. 

Waiver  of  right  to  appeal. 

8.  The  defendant  having  authorised  hla  attor- 
ns to  atMndon  the  appeal  from  a  judgment  against 
him  if  he  thought  that  the  jndgment  would  be  af- 
firmed, the  attorney  informed  him  that  In  his 
judgment  such  would  be  the  result,  and  abandoned 
the  appeal,  not  tuving  executed  a  bond  or  taken 
up  the  case  on  appeal,  Informing  plaintiffs  coun- 
sel, at  the  time,  that  the  appeal  had  been  aban- 
doned, and  the  judgment  acoaiesced  in ;  the  prop- 
erty to  recover  which  the  action  bad  been  brougnt 
was  delivered  to  plaintiff  by  defendant's  counsel, 
the  defendant  not  objecting  thereto;  rente  dne  at 
the  time  judgment  was  obtained  were  paid  to 

Slaintiff  by  defendant's  lessee,  in  accordance  with 
le  direction  of  defendant's  agent.  Hefd,  that 
there  was  aoqnlesoence,  and  that  the  judgment 
has  been  executed,  and  the  right  of  appul  u  lost. 
—Ware  r.  Morris,  (La.)  7  So.  713. 

Appealable  judgments  and  orders. 

4.  ]ji  an  action  to  foreclose  a  mortgage,  that 
decree  which  adjudges  that  a  certain  amount  is 
dne  under  the  mortgage,  and  decrees  a  sale  of  the 

Cperty,  Is  final;  and  all  prior  decrees  are  inter- 
Qtory,  and  come  up  for  review  on  q^ieal  from 
the  final  decree.— Kimbrell  t.  Bodgers,  (Ala.)  7 
So.  S41. 

5.  An  order  refosing  to  grant  a  license  to  sell 
liqnor  is  not  a  final  <ffder  or  decree,  within  the 
meaning  of  Code  Ala.  1886,  %  8640,  which  nrovides 
that  an  amieal  may  be  taken  from  **any  final  de- 
cree of  ma  court  of  probate,  or  tann  any  final 
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judgment  order,  or  decree  oi  the  lodes  of  pv- 
Crook,  (AU.)  7  So.  947. 
0.  An  order  dissolvlog  an  anclltaiy  attachment 
Is  a  final  judgment  at  law,  from  wblch  an  appeal 
lies,  altbongb  It  does  not  expressly  dismiss  tbe  at- 
tachment prooeedinea.  Lyman  t.  Alexander,  9 
Fla.  489,  dlsapproTeo.— WUUams  t.  Hutchinson, 
(Fla.)7So.SS3. 

7.  A  decree  orerrallng  a  plea  of  recnoation  of 
tbe  jndffe  of  a  court,  on  the  ground  of  interest,  is 
not  In  its  nature  interlocutory,  but  final,  and  a 
suspensive  appeal  may  be  taken  therefrom,  ^tate 
V.  Judge  Twenty^Blxtb  Judicial  Dlatrlot  Court, 
(La.)  7  So.  686. 

■JurisdlotioDal  amonnt. 

8.  In  an  nttaehmaDt  pmoeedlng  where  a  third 
opponent  claims  the  ownerahlp  of  a  speclfio  Item 
of  property,  the  value  of  such  property  is  Uie  test 
of  jurisdiction  in  case  of  an  appeal  InTolvlogtbe 
contested  claim  of  such  opponent.— Wlokham  t. 
KaHy,  (La.)  7  Bo.  609. 

9.  &i  a  salt  to  anmil  a  t«-s«le  ot  laud  with  a 
▼lew  to  inbjeet  It  to  the  debts  of  the  former  own- 
or,  the  matter  In  dispute  to  the  title  to  the  prop- 
erty, and,  where  that  and  the  amonnt  of  claims 
against  it  are  each  admitted  to  be  above  the  value 
of  $10,000,  the  Louisiana  court  of  appeals  has  no 
Jnrfsdiction,  though  the  amount  of  taxes  for  which 
the  land  sold  may  have  been  only  $180. —State  t. 
Judges  of  the  Court  of  Appeals,  (La.)  7  So.  033. 

10.  In  a  suit  to  restr^  a  gas  company  from  re- 
moving a  meter  from  plslntlfTs  house,  which  it 
threatens  to  do  nnless  an  additional  rental  of  $4  a 
month  be  paid,  the  amount  In  controversy,  where 
defendant's  charter  will  expire  in  85  years,  is  less 
tiisn  $2,000,  and  the  supreme  court  of  Louisiana 
cannot  entertain  an  appeal  in  such  case.— Harmony 
Club  V.  New  Orleans  Qaa-Llgbt  Co.,  (La.l  7So.  &8S. 

11.  In  attachment  proceedings,  whero  a  third 
opponent  claims  a  prinlege  on  the  proceeds  of  the 
property  attached,  the  vtUue  of  that  property,  and 
not  the  amount  claimed  therein  under  a  prior  Uen 
or  privilege,  is  the  proper  test  of  the  appellate  jur 
riadlction.— Wlckham  v.  Nalty.  (La.)  7  So.  609. 

13.  Defendant  in  a  petitory  action  averred  that 
the  land  in  dispute  was  of  the  value  of  $9,500,  and 
be  called  in  his  vendor  in  warranty,  asking  judg- 
ment against  him  for  that  sum.  Judgment  was 
renderm  for  plaintiff  In  the  action  forthe  land,  and 
for  defendant  against  the  warrantor  for  $1,200. 
Ueld^  that  the  supreme  court  has  jurisdiction  of  an 
appeal  by  ttie  warrantor  from  the  judgment  against 
turn,  as  the  amount  in  dispute  Is  more  than  vl,OO0. 
— Huntington  t.  Bordeaux,  (La.)  7  So.  558. 

18.  Where  the  defendant  in  a  petitory  action 
Is  in  possession  of  the  whole  tract  described  in 
the  petition,  but  by  his  answer  olalma  only  a  part 
thereof,  the  controvert  oannot,  for  the  purpose  of 
«xclndioK  the  jurisdiction  of  the  oourt  of  appeals, 
be  restricted  to  the  land  claimed  by  defendant— 
etate  T.  Judges  of  Court  of  Appeds,  (La.)  7  Sa 

74:^ 

14.  The  supreme  court  Is  without  jurisdiction 
upon  the  claim  against  the  succesaion  In  less  than 
^,000,  and  the  fund  to  be  distributed  does  not  ex- 
ceed that  amount.— Soocesslon  of  Dongut,  (La.) 
7&0.7H. 

16.  The  supreme  court  has  no  jarlsdiotion  over 
m  eontroversy,  the  sole  object  of  which  Is  to  recov- 
er as  costs  an  amount  below  the  limit  of  its  appel- 
late jurisdiction, where  the  judgment,  though  ren- 
dered by  it,  with  costs,  has  been  satisfied,  and  Is 
defunct.— Succession  of  Dongart,  (La.)  7  So.  79i. 

Appeals  from  Intelw  oonrta. 

18.  An  appeal  to  the  Mississippi  supreme  oourt 
In  a  case  be^in  before  a  justice,  and  appealed  to 
the  circuit  court,  Ilea  ralv  when  the  judgment, 
exclusive  of  oosta,  oaimot  oe  dlsohsxgea  oa  pay- 
ment of  less  than  ISO.— Clark  t.  Oresuuo,  aoM.) 
7  So.  294. 

n.  RBQunnn. 

Kotloe. 

17.  The  appearance  of  appellee  In  the  lower 
court  to  urge  dismlaaal  of  appeal  before  the  ra> 
tnra-day  Uwreof  does  not  operate  as  a  waiver  of 
dUtloii.— SobmlU  T.  Kabaase,  (La.)  7  Bow 


18.  By  Code  Prao.  La.,  In  oases  of  q^peals  taken 
by  petition  not  filed  In  open  court,  In  presence  of 
the  adverse  party,  citation  Is  essentlaL — Sob  mitt 
V.  Rabasae,  (La.)  7  So.  740. 

Time  of  taking. 

19.  An  appeal  Is  taken  within  a  ^»aF  from  fha 
rendition  of  the  decree  when  a  sumcient  under- 
taking has  been  filed  within  that  time,  there  be- 
ing no  other  condition  precedent;  as  by  Code  Ala. 
S  3631,  the  citation  does  not  Issue  unul  after  tlill 
appeal  Is  taken,  and  need  not  be  served  morethaa 
10  days  before  llm  i  iiliii  ii  iliij  iif  IlimimwMil  TTliB 
brell  V.  Rodgers,  (Ala.)  7  Bo.  941. 

90.  Appeals  from  judgments lncases,under Rev. 
Bt.  La.  I  2604,  making  appeals  In  Intrusion  Into 
ofHce  cases  retnmable  either  to  the  supreme  court 
in  New  Orleans  or  at  one  of  the  sessions  in  the 
country,  must  be  made  returnable  within  10  days 
to  the  supreme  court  at  Hew  Orleans,  or  at  one  of 
Its  oountry  sessions,  immediately  following  tbt 
Judgment.— State  v.  Fowler,  (La.)  7  So.  180. 

Bond. 

ill.  Where  a  ntpertedetu  order  madeinaohan- 
eery  appeal  to  the  supreme  court  requires  that  the 
bond  snail  be  oonditloned  for  the  payment  of  dam- 
ages and  costs,  and  a  bond  conditioned  for  the  pay- 
ment of  coats  only  is  taken  and  approved  by  the 
clerk  of  the  oiroitlt  oourt  as  a  oompUanoe  with 
thewder  thelwud  iainsalBdAnt,  and  the  approval 
of  It  will  be  vaoated  bv  the  supreme  ooort— Uo* 
Uichael  v.  Eokman,  (Fla.)  7  So.  8U. 

22.  Where  an  appeal  ia  taken  by  a  ■herllC  under 
the  act  of  February  17, 1888,  (UcCleL  Dig.  p.  841, 
SS  8,  fi,)  from  an  order  directing  him  to  pay  over 
money  to  a  plalntifT  In  execution,  and  the  penalty 
of  the  appeal-bond  Is  less  than  the  amount  of  the 
sum  and  costs  ordered  to  be  paid,  the  appeal  wUl 
be  dismissed  on  the  ground  oi  the  insufficlenoy  of 
the  bond.— SoottT.  Hilton,  (Fla.)  7  Bo.  83. 

98.  Under  Code  Prao.  La.  art.  57S,  reouiring 
that,  on  a  suspensive  appeal,  the  bond  shall  be 
"for  a  sum  exceeding  by  one-half  the  amount  for 
which  the  judgment  was  given,  interest  accrued 
at  its  date  forms  part  of  the  amount  of  the  jud{^ 
ment.  but  not  costs  nor  accruing  Interest.— PaUna 
V.  niinois  CeuU  E.  Co.,  (La.)  7  Bo.  899. 

9^  Where  the  evidence  adduced  by  a  defendant 
In  error  on  a  motion  to  vacate  a  mpergedeat  niaem 
serious  doubts  as  to  the  sulDciency  of  the  sureties, 
and  no  evidence  Is  offered  by  plaintiff  In  error  to 
meet  ttie  representations  made  by  such  proof,  the 
suversedeas  will  be  vacated.  —  Hayes  v.  Toddt 
(Fla)  7  So.  851. 

25.  A  supersedeas  bond  which  does  not  iden- 
tify the  decree  appealed  from  will  not  be  accept- 
ed (xe  approved  oy  the  supreme  court— McMlchael 
V.  Eckm^  (Fla.)  7  So.  865. 

96.  An  application  by  plaintiff  In  error  for  an 
allowance  of  time  within  which  to  file  a  new  «u- 
verscd&ta  bond,  where  his  former  one  has  been 
held  iDBufflcient,  is  not  ground  for  continuing  the 
pending  supersedeas,  or  dalMing  the  entry  u  tbe 
order  Tacat3ing  IL— Haiyas  v.  Todd,  (Fla.)  7  So.  861. 

m.  PRAonoa. 
Asatgnmente  of  error. 

27.  Assignments  of  error,  made  Jointly  by  all 
the  appellants,  as  to  matters  which  are  injurious 
to  some  of  tbem  only,  will  be  dlaregacded.— Elm- 
breU  V.  Bodgers,  (Ab.)  7  So.  841. 

Beoord. 

28.  Tbe  faot  thattha  orlgtnal  record  In  a  osnaa 
is  lost  or  mislaid  is  no  excuse  ior  failure  to  file  a 
transcript  seasonably  on  a  regularly  obtained  and 

Eirfected  appeal,  since  on  a  proper  showing  appd- 
nt  might  have  obtained  an  extension  of  time.— 
Succession  of  Llnla,  (La.)  7  So.  565. 

29.  When  the  return-day  for  filing  atransoript 
has  been  extended,  and  the  transcript  is  filed  aftOT 
the  expiration  of  the  extension,  tbe  appellant  Is 
not  entitled  to  the  three  days  of  grace  which  fol- 
lows a  tetom-d^y.— Succession  of  Oaatt  (Ia.)  7 
So.  68. 

SO.  Notwithstanding  a  suggestion  or  sUtement 
In  the  brief  of  oounselthat  an  order  appoarlng  la 
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the  ftpp«al  traiiBcrlpt  wu  taken  from  the  motion 
docket,  It  will  be  presumad  that  It  was  duly  re- 
corded In  the  minutes  of  the  term  of  the  oonrt  at 
whiob  it  appears  from  the  transoript  that  the  mo- 
tion was  heard  and  determined,  auoh  transcript  be- 
ing oerti^id  by  the  clerk  as  containing  a  correct 
transoriptof  ibe  '^record  of  the  judgment."— Will- 
lama  V.  Hntcbinson,  (Fla.)  7  So.  852. 

81.  When  coplea  of  paper*  are  made  exhibits 
to  a  hill  of  exceptions  which  states  that  an  offer 
was  made  to  read  Inevidenoe  theoriginals,  which 
were  identified  by  a  witzkess,  and  inferred  to  by 
others,  and  no  objection  to  their  competency  ap- 
pearft  to  have  been  made,  the  papers  will  be  con- 
sidered as  in  evidence  in  the  oue.— Bloe  t. 
Bohloss,  (Ala.)  7  So.  802. 

17.  Bxvmr. 

In  general. 

8?.  Where  s  party  destrovs  an  Instmotion  given 
In  lien  of  one  which  he  asked,  the  case  will  be 
considered  on  appeal  as  If  the  instruction  not 

gveu  was  not  In  the  record.— Yazoo  &  IL  V.  R. 
u  T.  WlUiams,  (Hiss.)  7  So.  879. 

Ol^eotiotis  not  made  below. 

In  a  suit  to  enforce  a  meohanio's  Hen  the  af- 
fidavit which  takes  the  place  of  a  declaration  de- 
scribed defendanta  as  partners.  The  ptxedpe 
and  writ  were  amended  so  as  to  describe  them  as 
*late  partners;**  but  Uie  amendment  was  not  car- 
ried into  the  affidavit  Held  that,  where  no  objeo- 
tion  was  made  to  the  variance  below,  it  ia  too  late 
to  urge  it  on  appeaL— Bmerson  v.  Cteiney,  (Fla.) 

84.  Objeotlms  to  evidence  on  the  ground  of  in- 
ocHnpetenoy  cannot  be  madeforthe  first  timeon  sp- 
paaL-Bioe  t.  TttUas,  (Ala.)  7  So.  785. 

DifloretioD  of  trial  oonrt. 

86.  No  ^ipeal  lies  from  a  decree  awarding  costs, 
unless  there  is  an  abuse  of  the  Judldal  discretion 
of  the  chancellor.— Weiss  t.  LouisvlUa,  N.  O.  ft  T. 
Br-  Co..  (Miss.)  7  So.  890l 

Presumption. 

8&  Where  the  indorsement  of  sa  olBoer  on  a 
writ  of  attachment  shows  a  infBcient  levy  on  land 
If  wild  or  unoccupied,  but  insufficient  if  cultivated 
or  occupied,  the  supreme  court,  in  an  action  to 
have  the  attachment  set  aside,  vrill  troat  the  levy 
as  a  valid  levy  on  wild  or  unoccupied  land,  in  the 
absence  of  any  averment  in  the  debtor's  Inll  that 
^e  land  was  tn  fact  cultivated  or  occupied.— Drys- 
dale  V.  Biloxi  Canning  Factory,  (Ulss.)  7  So.  511. 

87.  When  the  record  contains  no  note  of  evi- 
dence the  BQpreme  court  will  presume,  in  accord- 
ance with  established  precedents,  that,  In  render- 
ing judgment,  the  joage  a  quo  proceeded  upon 
^per  evidence.— Succession  of  Iloor0|  (Ia)  7  Sa 

Saffloienoy  of  evidence. 

88.  Whereajury wsswaived,andthei8suesnb- 
mitted  to  the  chancellor,  his  finding  will  not  be 
disturbed,  unless  without  evidence  to  support  It- 
Walker  T.  Walker,  (Hiss.)  7  Bo.  48L 

Bnllngs  on  erldenoe. 

89.  Where  It  is  doubtful  whether  witness  was 

attempting  to  repeat  what  was  said  to  him, 
was  merely  giving  the  conclusion  he  had  drawn 
from  what  was  said  to  him,  the  exclusion  of  the 
testimony  la  not  error.— Eellar  v.  Itvkr,  (Ala.) 
7Sa  907. 

Harmless  error. 

40.  Plaintiff  sued  for  the  price  of  oertain  water- 
meters,  and  defendant  counter-claimed,  alleging  a 
breach  of  warranty  and  special  damages.  A  de- 
murrer thereto  was  sustained,  but  the  questions  as 
to  Warranty  and  breach  thereof  were  tried  under 
other  issues,  and  a  verdict  rendered  M^nst  de- 
fendant for  the  fuU  amount  claimed.  Hetd  con- 
elusive  that  there  was  no  breach  of  warranty,  and 
BustaiDing  the  demurrer  was  harmless  error.— 
Capital  City  Water  Co.  v.  National  Meter  Co., 
(Ala.)  7  So.  4U. 


Matters  not  apparent  of  reeord, 

41.  There  can  be  no  review  on  appeal  of  flie 
action  of  the  court  on  demurrer  to  a  Dill,  when 
the  record  does  not  disclose  what  It  was,  except 
by  what  seems  to  be  a  mere  docket  direction  of 
the  chancellor  to  the  register.— Farit  t.  Lide, 
(Ala.)  7  Bo.  806. 

Ol:tjeotlonfl  -vaived. 

'  4Z.  Though  rule  90,  equity  practice  In  the  Florida 
drcuit  couru,  requires  all  applications  for  rehear- 
ing to  be  by  petition,  where  an  applloation  for  re- 
hearing on  an  order  dissolving  an  Injunotloo  it 
made  by  motion,  objection  thereto  cannot  be  raised 
for  the  first  time  on  appeal,  as  failure  to  make  it 
when  the  wpUcation  is  made  waives  the  obieotion. 
— Pedc  T.  Spencer,  (lU.)  7  So.  04^ 

v.  Bftzot  or  Affbai. 
Stay  oi  iirooeedings. 

48.  On  appeal  from  the  gnuttlng  of  a  temporary 
injunction  against  the  sale  of  intoxloatiog  liquors, 
on  the  ground  that  the  license  was  granted  with- 
out authority,  a  supenedeas  will  not  be  granted, 
for  the  injunction  bond  will  sulBciently  inoemnUy 
appellant,  In  case  It  is  determined  that  the  lujuno- 
tion  was  ImproTidently  awarded,  while  a  •upene- 
deat  bond  would  furnish  no  indemol^  to  theoom- 
muoity  for  the  damages  that  might  result  from  il- 
legal sales,  should  it  be  determined  that  the  liceoae 
was  improperly  granted. — Jacoby  T.  Shomaker, 
(Pta.)  7So.  8HC 

VL  Daoisioir. 

In  general. 

44.  In  an  action  lny  the  state  against  the  prin- 
cipals and  sureties  on  a  bond  given  by  thean  as 
leasees  of  the  penitentiary,  dewndante  pl«^ed 
that  they  had  been  discharged  from  liability  by  a 
transfer  of  the  lease  to  a  third  pcoly  under  an  act 
of  the  legislature,  and,  while  the  case  was  pend- 
ing, the  attorney  general  and  coonsel  for  toe  de- 
fense submitted  to  the  supreme  court  fortheir  de- 
dslon  the  question  whether  the  transfer  had  such 
effect  Held,  that  the  decision  was  only  Intended 
to  settle  the  law  on  the  faote  as  stated  in  the  plea, 
and,  though  for  defendant^  did  not  preclude  the 
state  from  traversing  the  plea,  and  having  a  trial 
of  the  issue  thereby  raised.— Hamilton  t.  Stat& 
(Miss.)  7  So.  282. 

45.  In  an  appeal  taken  by  motion  tai  open  oourt^ 
all  parties  to  the  suit  who  are  not  appellanto  are 
appellees,  and  all  are  concluded  hy  the  jud^ent 
rendered  on  appeal— Conery  r.  New  Orleans 
Water- Works  Co.,  (La.)  7  Bo.  690. 

Affirmance. 

46.  In  an  action  to  set  aside  a  conveyance  as 
made  by  a  deceased  debtor  in  fraud  of  hia  creditor, 
the  grantee  pleaded  that  the  creditor  had  not  filed 
his  claim  In  the  inx)bate  court  within  nine  mouths 
after  the  debtor's  estate  bad  been  declared  in- 
solvent, as  reqidxed  hy  Code  Ala.  isas,  t  ^38. 
Held,  that  the  creditor  whose  demurrer  to  this 
plea  was  overruled,  and  who  suffered  a  final  de- 
cree to  be  rendered  against  him  without  asking 
for  leave  to  reply,  cannot  file  a  replication  to  the 
plea  of  non-cium,  after  the  expirati<m  of  the 
term  at  wliieh,  tliedecree  was  rendered,  and  after 
tta  afBrmanoe  on  appeal  the  simremfl  ooorL— 
Hersteln  t.  WalkerrCAlit)  7  So.  SO. 

DlsmlBsaL 

47.  The  law  of  Louisiana  requires  appellant  to 
furnish  the  necessary  stamps  for  the  <ntation  of 
appeal,  wad  wben,  omng  to  Us  failure  so  to  do, 
the  citations  are  not  issued  and  served,  his  appeal 
will  be  dismissed.— Sohmitt  v.  Kabasse,  (La.)  7  Sa 
746. 

48.  On  a  motion  to  dismiss  an  appeal,  appellee 
may  urge  want  of  citation  and  other  reasons,  and 
all  the  reasons  muatbe  ooostdered  as  urged  in  the 
alternative.— -Scbmitt  v.  Ka basse,  (La.)  7  So.  746. 

49.  On  motion  to  dismiss  an  appeal  fer  want  of 
citation,  the  appellee,  by  relying  on  groonda  sup- 
plementary to  toe  want  ct  oiution,  does  not  waive 
that  ground.— SohniU  t.  KabsMW,  (La.)  7  Sa  Ttf. 

Digitized  by  Google 


938 


80^  The  law  of  lioolslaua  reqaireB  tlie  ippellees 
to  file  all  their  groands  for  oismlisal  of  appeal 
'Within  three  dajv.  Hence,  provided  tber  plead 
want  of  citation  as  the  first  gronnd,  It  wUf  not  be 
waived  bj  the  Bubseqiient  addition  of  other 
grounds.— Sohmttt  t.  fiabaase,  (La.)  7  So.  748. 

61.  Since,  under  Const.  La.  arL  »,the  iinpreme 
court  baa  Jurladlotiott  of  tax-iolta  in  wliicb  the 
amount  Inrolved  Is  less  than  t2,000  onlv  ivhera  the 
l^iall  tj  or  eonstltatlonallty  of  the  tax  is  umdred  an 
appeal  from  a  Judgment  for  license  taxes  of  a  less 
amount  will  be  dismissed  ex  proprto  motu,  where 
^e  pleadings  in  the  caase  contain  no  suggestion 
as  to  the  menlity  or  unconstitntionalltr  of  the 
Ua.-«Ut«  V.  Frank,  (La.)  7  Bo.  174. 

5S.  The  failure  to  file  a  transcript  of  woealae^ 
aonably,  on  a  regnlariy  obtained  and-  perfected  ap- 
peal,  is  eq^ulTalentto  an  abaadonmeut  of  tiie  same, 
and  warrants  the  dismissal  of  another  similar  ap- 
Bubw^uenUyobtaliMd.— Snooestim  of  Llula, 

58.  Where  there  has  been  no  legal  servtoe  on  ap- 
pellee of  a  oitation  35  davs  before  the  term  of  the 
anpreme  court,  to  tbe  first  day  of  which  it  was 
made  retnroable,  as  required  by  tbe  laws  of  Flori- 
da,  Dor  was  the  writ  placed  in  the  bands  of  an  offi- 
cer authorised  to  serve  it,  a  new  citation,  returna- 
ble to  a  day  in  term,  will  not  be  granted  by  tbat 
court,  bat  the  appeal  will  be  dismissed.— WiUlams 
T.  Hutchinson,  (Jla>)  7  So.  «»;  Jeosaen  r.  Wal- 
ther.  Id.  854^ 

M.  A  motion  to  dismiss  an  appeal  on  aoooant  of 
the  failure  of  tbe  appellant  to  file  the  transcript  in 
the  anpreme  court  on  or  before  the  first  day  ol  the 
term  to  which  the  appeal  Is  returnable  cannot  be 
blued  open  the  transcript  filed  by  the  appellant 
before  the  entry  of  the  motion,  under  Thomp.  Dig. 

S.  448,  S  1,  DTOTlding  that  the  appellee  shall  pro- 
uce  a  certTflcate  of  the  olerk  of  the  court  below 
that  such  appeal  haa  been  taken.— ElmbaU  Lumber 
Co.  T.  Ruge,  (Fla.)  7  So.  878. 
Questions  raised  on  motion  to  dismiss. 

65.  A  Judgment  rendered  declarii»  a  sorety 
good  and  solvent,  and  allowing  an  appellant  to  f  ur- 
niidi  a  new  bond,  cannot  be  reviewed  on  a  motion 
made  In  the  supreme  oonrt  to  dismiss  the  appeal 
tatom  from  the  judgment  on  the  merits  of  tiie  con- 
troTenr.  — HonUngton  r.  Bordeaux,  (La.)  7  Bo. 
S6S. 

Bemand  for  farther  testimony. 

66.  In  a  snlt  against  a  railroad  company  for  per^ 
•onal  injuries,  the  supreme  oonrt  will  notice  a 
relevant  fact  proved  in  a  prior  suit  by  waother 

filaintiff  growing  out  of  the  same  accident;  and.  In 
artherance  of  justioe,  the  second  case  will  be  re- 
manded lot  testimony  on  tbat  poluL — Falaod  r. 
lUinola  Cant.  B.  Co.,  (La.)  7  Sa  IM. 

Applloatloiu 

Tor  Inrarance,  see  rTi«uranc&  4-7. 

removal  of  oanses,  see  RenumcA  of  OMue*. 

ABBITBATION  ATO  AWASD. 

SnbmiMion. 

1.  "When  ts  a  pending  soit  the  case  la  r»> 
ferred  to  arbitrators,  no  statement  in  writing 
signed  by  tiie  parties  of  the  mattor  In  dispute,  as 
required  by  Code  Ala.  8  S338,  is  necessary,  as  uiat 
section  only  applies  to  disputes  submitted  when 
uosnit  la  panmng.— BnodgraaaT.  Ambeat«r,(Ala.) 
7  Bo.  840. 

Appointment  of  arbitrators. 

3.  When  one  of  Xb»  arbitrators  agreed  on  by 
the  parties  to  a  pending  suit  declines  to  act,  and 
anouiOT  is  substituted  by  agreement,  a  memoran- 
dum ot  the  substitution  on  the  anbmlssion  is  not 
necessary,  under  Code  Ala.  |  3^,  which  re- 
quires such  memorandum  in  cases  submitted  when 
uosnit  is  pending. —Snodgrassr.  Ambeetar,(Ala,) 
7  Bo.  810.^ 

Argument  of  Cotins^ 

See  CfHaOMA  Law^      88;  Trial,  8. 


Arrest  of  Judgment. 

See  Judgment,  IT. 


ASSAUIiT  AJSm  BATTBBT. 

By  teacher,  see  SehocAa  and  5chooM>Utrlct*,  5. 
With  Intent  to  kUl.  see  HomUOde^  10-13. 

Criminal  proseontion  —  Wliat  oonstl- 
tates. 

Where  a  person  aims  and  dischargea  a  pis- 
tol at  another,  and  raises  a  stick  wlttiio  striking 
distance  as  U  to  strike  him,  and  the  latter,  to  pre- 
vent injury  to  himself,  seises  the  former,  and  toey 
atmggle  together,  th«  former  la  guilty  of  assanit 
andbattary.— BnglabardtT.  State,(AlB.)7So.Ut. 

ABBeasment. 

Of  tazaa,  see  TaoBoUim,  10-17. 

ASSIGNMENT  FOB  BENZFIX' 
OF  OBEDITOBS. 

Validity. 

1.  A  deed  of  assignment  for  benefit  of  credit- 
ors, directing  the  assignee  *'to  dispose  of,  for  cash 
or  otherwise,  as  is  customary  or  according  aa  the 
law  directs,  or  shall  be  agreed  upon  by  a  mi^rity 
of  the  said  creditors,  all  of  said  property, "  etc,  u 
not  void  for  ambiguity,  but  will  be  intenireted  to 
direct  the  assignee  to  sell  for  cash  or  on  time,  aa  la 
customary  in  cases  of  assignments,  or  as  the  law 
directs  in  such  cases,  or  to  sell  for  cash  or  on 
credit,  as  a  majority  of  the  creditors  may  agree. — 
Baum  T.  Pearce,  (Hiss.)  7  Sa  64S. 

8.  An  asslffnment  with  preferenoea,  for  lisno> 
fit  ot  creditors,  which  provides  —  Flrtt,  for  all 
creditors  mentioned  in  Schedule  A;  second,  for 
those  in  Schedule  B;  and,  third,  for  those  In  Sched- 
ule C^— is  not  void,  as  vesting  the  assignee  with 
indefinite  discretion,  because  of  a  clause  dbwotlng 
assignee  to  pay  any  omitted  creditor  pro  rata  wuh 
those  mentioned  m  Schedule  Q. — Armstrwig  r. 
Gueuther,  (Sllss.)  7  So.  4W. 

Retention  of  property  by  assignor. 

8.  An  assignment  for  benefit  of  creditors  Is 
fraudulent  in  law  if  the  assignor,  after  tbe  eoncn* 
Uon  of  tbe  deed  of  aaaignment,  retains  possession 
and  control  of  ohoses  In  action  which  are  inolnded 
inthedeed;  and hia intention  with rafereDcetberA- 
to  is  inunateriaL— Bsnin  T.  Pearce,  (Mlaa^)  T  Bo> 
648. 

Beserration  of  exemptions. 

4.  Areservatlonofalllegalexemptlons'oon* 
talned  In  an  assignment  for  benefit  &  creditors 
renders  it  executory,  and  title  will  not  pass  as 
against  an  attachment  until  the  debtor's  nght  of 
seleotlon  of  exempt  property  has  been  exennsed.— 
Uyera  v.  Conway  &  Co.,  (Ala.)  7  So.  688. 

Fraud. 

6.  The  Itaadul^t  intent  of  the  assignor  did 
not  avoid  an  assignment  for  the  benefit  of  cred- 
itors when  neither  the  assignee  nor  the  credit(n« 
knew  of,  or  participated  In,  the  fraud. — Truss  t. 
Davidson,  (Ala.)  7  So.  81S. 

6.  The  fact  that,  while  a  deed  of  assignment 
for  the  benefit  of  creditors  was  In  course  of  prep- 
aration, the  assienor,  without  the  knowledge  of 
the  assignee  or  oi  the  creditors,  sold  goods  at  re- 
duced i^oes,  and  failed  to  pi^  over  the  prooeeda 
to  the  assignee,  does  not  avoid  the  assignment.— 
Truss  V.  DaTidson,  (Ala.)  7  So.  818. 

The  assignee — Aotiona. 

7.  That  an  assignee  far  the  benefit  of  creditors, 
pending  a  suit  against  a  sherltE  to  recover  goods 
attached  after  the  asslsnmeDt,  aoeed  with  the 
assignor  tbat  tbe  aherUE  might  aall  the  goods  at 
private  sale,  did  not  oonstltnte  an  abandomnant 
of  the  suit;  and  its  only  effect  was  to  limit  the 
amount  of  tlie  recovery  to  the  sum  realized  the 
sale. —Trass  v.  Davidwrn,  (Ala.)  7  So>  818.  > 
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INDEX. 


AssociatloilS. 

See  Corporations;  Intwunce. 

ASSUMPSIT. 

When  lies. 

1.  Where  plaintiff  and  defendant  enter  Into  a 
oontract  tinder  which  defendant  is  to  oat  and  saw 
timber  on  plaintiff's  land,  defendant  to  receive 
tbree-f ourtht  of  the  lumber  and  plaintiff  one-fonrth, 
plalDtiS  oanaot  maintain  atstuiuwft  for  money 
nad  and  reeved  on  defeaduitf  ■  rexnsat  to  torn  over 
pI^ntifTs  fourth,  the  title  to  whloh  has  always  re- 
mained in  him,  and  no  part  of  which  has  ever  been 
sold.— Snodgras*  t.  Coulson,  (Ala.)  7  So.  786. 

8.  A$m,mpHt  for  money  bad  and  received 
does  not  lie  against  one  who  has  purchased  cotton 
alleged  to  hare  been  mortgaged  to  plalnttff,  when 
It  does  not  appearthat  defendant  has  sold  the  cot- 
ton, or  h^d  It  long  enough  to  raise  a  presuimitdon 
of  Its  sale.— Hoody  r.  Walker,  (Ala.)  7  So.  246. 

8.  A  woman  who  keeps  a  room  in  her  house  to 
tte  visited  and  occasionally  occupied  by  her  con- 
cubine, witliout  any  contract  for  the  payment  of 
rent  by  the  latter,  oannot  enforce  snoh  payment— 
SteingerT.  Uathea,  (La.)  78o.  m 

Fteadlng. 

1.  Where  the  complaint  In  aesutnpHt  contains 
two  common  counts,  and  a  third  declaring  on  a 
written  agreement  to  purchase  stock  of  plaintiff 
corporation  for  a  sum  certain,  a  special  plea  as- 
suming to  answer  the  whole  oomplalnL  but  ally- 
ing only  fraud  in  the  procurement  of  the  Instru- 
ment set  oat  in  the  third  count,  is  demurrable,  as 
answering  Cfolj  a  part  of  the  complaint,— Worth 
T.  Montgomery  Lud  ft  Imp.  C&,  (Ala.)  7  So.  198. 

Evldeno6> 

B.  In  an  action  aniost  the  ■necesaion  of  G.  to 
recover  plaintilFs  share  of  money  received  by  Q. 
In  a  cattle  transaotdon,  the  only  evidence  in  plain- 
tlfl'a  favor  was  his  own  tesUmonr  that  he  bad  an 
Interest  in  ttu  cattle,  and  that  Q.  had  concealed 
from  him  the  faot  that  be  had  been  paid  for  the 
cattle,  whloh  had  been  taken  by  the  federal  army. 
It  was  shown  that  on  the  hearing  of  G-.'s  claim  for 
anoh  cattle  before  Uie  soot  hem  dalms  oommlsslon, 
plaintiff  made  afOdavlt  that  he  had  purchased  the 
eattle  for  a.,  and  he  testified  that  he  bad  no  inters 
•at  whatever  Id  the  claim  then  pending.  It  ap- 
peared, furthermore,  from  the  nnmber  of  cattle 
bought  for  Q.,  and  the  number  taken  by  the  army, 
that  there  had  been  a  heavy  loss  in  the  herd,  but 
no  redaction  was  made  In  ^aintlff  a  claim  to  cor- 
nspond  to  this  lots.  Tor  10  years  prior  to  O.'a 
death  no  demand  was  made  for  plaintiff^s  claim. 
Beid,  that  the  avidraoe  was  not  snffldent  to  en- 
title plaintiff  to  reoover.— Voote  T.  Godwin,  (Ia.) 
7S0.844. 

d.  Aleiseeagreedtoteardown  and  reconstruct 
certain  baUdings  at  his  own  expense.  Plaintiffs 
contracted  with  him  to  do  the  work,  and  the  speo- 
Iflcattons  provided  for  the  Insertion  of  certain  joists 
In  a  wall  left  standing.  Ttie  lessor  objected  to  this 
as  unsafe,  and  at  his  suggestion  an  arohiteot  pro- 
posed a  different  plan,  which  was  adopted  hy  the 
lessee's  superintendent  The  lessor,  being  noU^ 
fled,  made  no  objectloe.  The  suit  was  brought  to 
recover  for  the  extra  work  as  done  at  his  request 
Beld  no  evidence  of  a  request,  and  a  verdict  was 
properly  directed  for  defendant.— ^Thom  v.  Roman, 
Ula.)7  8o.  428. 

7.  The  pladntlfl  having  given  her  father  money 
which  three  years  before  she  i^celved  from  him, 
and  the  circumstances  tending  strongly  to  show 
that  it  was  put  In  her  hands  for  safe-keeping,  it  Is 
notmaterlalerrorto  charge,  in  an  action  against  the 
father's  estate  for  money  lent,  that  the  plaintiff's 
possession  does  not  raise  the  presumption  of  own- 
ership.— Bl^  V.  Jackson,  (Ala.)  7  So.  747. 

ATTAOHMEXT* 

See.  also,  ExeeutUm;  OamMmtnt. 

For  witness,  see  Witness,  24-26. 

Papers  in  attachment  proceedings  aa  evideuce,  see 

JbVldence, 


Levy. 

1.  Code  Ala.  1 2950,  authorizing  an  attachment 
iained  by  a  Justice  for  a  sum  exceeding  bis  juris- 
diction,  and  returnable  In  the  drenlt  court,  to  be 
levied  by  the  constable  In  whose  beat  the  ptoceM 
issued,  provided  the  amount  does  not  exceed  the 
amount  of  the  constable's  bond,  refers  only  to  the 
regular  constable;  and  auch  a  levy  by  a  special 
depn^  is  vdd.— Carter  v.  Palmer,  (Ala.)  7  Bo.  531. 

3.  Where  defdndants  In  attachment  are  de- 
scribed in  the  affidavit  and  in  the  writ  as  "0.  A 
J.  P.,  partners  under  the  style  of  P.  Bros.,"  the 
attacnment  may  be  levied  either  on  partnership 
effects  or  on  the  individual  property  of  the  mem- 
bers, the  obligations  of  partners  under  the  lama 
of  Alabama  being  joint  and  aeveraL— DoUins  <r. 
PoUock,  (Ala.)  7  So.  SOL 

Lien. 

8.  Where  an  attachment  baa  been  sued  ont 
against  the  defendants  In  an  action,  and  plaintiffs 
suffer  a  voluntary  nonsuit  in  avu^  action,  which, 
however,  Is  set  aside  on  their  motion  at  the  same 
term,  the  Hen  ttt  that  attachment  is  left  as  It  was 
before  the  Mmsnit  was  gnuited.-4}alUM  v.  PM- 
look,  (AIa.)7Ba901. 

4.  Where  property  has  been  seised  on  attach- 
ment, and  the  claim  of  a  third  person  thereto  in- 
tsrpooGA,  it  is  In  the  custody  at  the  law,  and  can- 
not be  transferred  to  a  receiver  appointed  on  the 
filing  of  a  creditors*  blU  at  the  suit  of  other  cred- 
itors of  the  defnidant— DolUna  t.  Undaey,  (Ala.) 
7  So,  284^  ——w.v  / 

 Friority. 

5.  A  creditor  who,  after  an  Inaufllolent  levy  of 
a  writ  of  attachmeut,  files  a  bill  to  set  aside  as 
fraudulent  a  conveyance  made  by  the  debtor  to  his 
wife  before  the  attachment,  and  thereby  fixes  a 
lien  under  Code  Ulss.  ||  1648, 1845,  has  priority, 
though  the  decree  setting  aside  the  conveyance, 
and  subjecting  the  land  to  hla  debt,  is  not  rendered 
till  aftor  judgment  for  ^alntiff  In  the  attachment 
jpnKieedinga.-Pecq;Ae'>  sank  V.  Weat,OUM>)  7  So. 

Betnrn. 

0.  The  return  of  a  writ  of  attachment  of  land 
occupied  as  a  residence  bv  defendant,  which  re- 
cites that  it  was  levied  on 'the  land,  describing  It 
by  metea  and  bounds,  and  that  a  true  copy  of  the 
procesB  was  delivered  to  defendant,  is  inaoflletait, 
under  Code  Mias.  i  8424,  requiring  Uwt  In  soeh 
case  the  officer  shall  go  to  the  bouse  of  defendant, 
and  there  declare  (hat  he  attaches  the  land;  and 
section  2435,  which  requires  the  officer  serving  tb« 
writ  to  malrea  fall  retamof  bia  prooeediniiBr-aDd 
no  lien  Is  fixed  tiiereliv.~P««Ni»'8  Sank  t.  W as^ 
(Mlaa.)  7  So.  USw  . 

Procedure. 

7.  Failure  by  an  attaching  creditor  to  comply 
with  Kev.  Code  Miss.  1880,  t  2487,  which  requires 
him,  in  case  of  attachment  against  a  non-resideot 
defendant,  to  file  "with  the  proper  officer  his  affi- 
davit, if  the  affidavit  for  the  attachment  does  not 
contain  such  notice,  showing  the  poet-office  address 
of  the  defendant,  or  that  he  has  made  diligent  in- 
quiry to  ascertain  It  without  success, "  wilTnuUify 
all  subsequent  proceedings  in  the  cause. — Drys- 
dale  V.  BlToxl  Canning  Factory,  (Hiss.)  7  So.  641. 

8.  Code  Ala.  f  2938,  providing  for  notice 
pnbllcatdtni  of  attachment  against  the  proper^  of 
a  non-resident,  applies  aa  well  to  attachments 
based  on  a  fraudulent  dispoeltion  of  his  property 
by  the  debtor  as  to  those  based  on  the  fact  that 
he  has  left  the  stote.— DoUlns  v.  Pollock,  (Ala.) 
780.904. 

9.  Under  Bev.  Code  Miss.  38S0,  S  2123,  which 
provides  that,  if  defendant  in  attachment  proceed- 
ings can  be'found,  the  officer  serving  the  writ  shall 
summon  him  to  appear  and  answer  the  action,  a 
failure  by  the  officer  to  sununon  defendant  or  to 
show  that  he  could  not  be  found  Is  fatal  to  the  at- 
tachment proceeding.— Drysdalev.  BUoxl  Canning 
Factory,  (Miss.)  7  So.  64L 

Claims  by  third  persona. 

10.  The  affidavit  for  attachment  Is  not  admis- 
sible in  evidence  on  the  trial  of.  the  claims  of  third 
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penoBS  wlio  allege  that  tiiwliaa  pardhMed  the 
property  levied  on  before  fM  levy.— DolUn*  T> 

Follock.  (Ala)  7  8a  90i. 

lU  Vvhere  Roods  attaobtWl  upon  the  KToand  of 
franci  were  claimed  by  a  purchaser  from  defend- 
ant, and,  on  trial  of  the  issue  of  defendants  in- 
deMednese,the  transfer  was  shown  to  be  f  randnlent 
on  Us  part,  the  burden  was  on  tbe  elalmant,  on 
the  question  of  snatatnlng  the  attachment,  to  show 
that  be  was  an  innocent  purchaser  for  value. — 
Bieharda  v.  Vaocaro,  ClAiss.)  7  So.  £06. 

Wrongftil  attaohment. 

12.  PlatntffTs  agent  presented  a  btU  to  defend- 
ant, wbiob  the  latter  oftered  to  p«7  if  a  certain 
mutlsputed  oredit  were  allowed  thereon.  The 
agent  refused  the  offer,  and  immediately  attached 
defendant's  propertv.  field,  that  the  attachment 
was  wrongful,  and  damages  were  prop«lya«Jd- 
•d  tiiaiefor.— Fel&v.  Fortwood,  (lUsa.)  7  Sa  488. 

AttestatioiL. 

OtwlIla»aMiriUi^8. 

Argnment  of  ooanieL  aee  Crfinfnal  Xaw»  88.88; 
Betainer  and  autttority. 

■  1.  An  attomev  retained  to  defend  a  salt  to  sell 
land  ander  a  deed  of  trust  has  no  autlioiitr,  after 
reodition  of  a  decree  of  sale,  to  bind  defenwnt  by 
consenting  to  a  certain  manner  of  sale.— Baxton  v. 
Leathers,  (Miss.)  7  So.  891. 

a.  The  defendant  seat  a  claim  to  a  mercantile 
agenoT  for  colleotion,  instructing  them  by  letter 
that  they  or  their  attorneys  were  aotborixed  to 
majce  any  arrangements  deemed  by  them  necessary 
to  a  prompt  ooUection  thereof.  Subsequently  the 
attorney  of  defendant  ootifled  tbe  plaintiOs,  tiie  at- 
torneys in  whose  hands  tbe  elaim  was jdaoed  by  tbe 
agency,  of  a  settlement  thereof,  and  <Qrected  a  sar^ 
render  to  the  debtor  of  the  papers  in  their  hands. 
Held,  that  this  evidence  dtd  not  show  an  em- 
ployment ot  plalntifls  by  defendant,  and  that  de> 
niidantwaB  not  liable  for  the  serrlaaa  parfomiad.— 
UlUlgan  r.  Alabama  FertUlur  Co.,  (iJa.)  7  So.  Bsa 

Iilen  for  wrvioeB. 

8.  Aq  attorney  retained  by  a  leaatee  to  procure 
the  eetabUshmentof  a  will  hM  no  uen  for  his  serv- 
ices on  tbe  legacy  to  his  ellenk— J'aUer  t.  Cason, 
(Fla.>78o.870. 


See  COrrtera,  aOL 


Baggage. 


BAHj. 


When  allowed. 

1.  Under  Declaration  of  Rights  Fla.  f  0,  mak- 
ing all  ofleasee  bailable  except  "capital  offenses, 
where  the  proof  is  evident  or  the  presump- 
tion great,  **  bail  will  be  denied  a  person  under  In- 
diotanent  for  murder  where  the  evidence  adduced 
Is  such  that  if  a  jury  had  found  a  verdict  of  guilty 
of  a  capital  offense  a  Judge  would  sustain  the  con- 
Tlotion,  or  refuse  to  grant  a  new  trial.— Thrasher 
T.  State.  (Fla.)  7  So.  847. 

8.  where  a  party  is  In  custody  under  an  In- 
formation charging  him  with  a  bailable  felony,  and 
the  judge  of  tbe  oi-iminal  court  of  record  before 
which  he  is  charged  refuses  to  take  any  actiou 
whatever  in  the  case,  either  as  to  bail  or  trial,  on 
ttie  ground  that  he  is  disqualified  by  reason  of  inter- 
est and  affinity  to  act,  and  It  does  not  appear  to  the 
supreme  court  on  a  habea»  eorpiu  proceeding  that 
tbe  judge  is  disqualified,  ImU  conmtioned  for  the 
party's  appearanoe  before  the  criminal  court  of 
record  wm  be  allowed.— £z  parte  Harris,  (Fla.)  7 
So.  1. 

Surrender  of  principal. 

8.  Under  Code  Ala.  1886,  %  4^,  providing  that 
bail  may,  at  any  time  before  they  are  finally  dis- 
charged, exonerate  theaueivea  tqr  snrrendaring 


1h«  defttdante,  Ihey  ve  releaied  from  all  liabil- 
ity a  smrender  made  after  defanilt  and  judg- 
ment nisi  requiring  them  to  show  cause  why  It 
should  not  be  made  final.— Beard  en  t.  BtatOk 
(Ala.)  7  Bo  7B6. 

Beleaae — Arrest  for  another  offense- 

4.  Where  defendant  has  been  released  on  ball, 
his  subsequent  arreet  for  another  offense  does  not, 
ipM  /ooto,  discharge  the  suretlea  ooa  tiis  bond.— 
tSUcM  t.  State,  (Hiss.)  7  So.  8fiL 

IForfeitore. 

B.  When  the  forfeiture  of  an  appearance  bond 
haa  been  set  aside,  tbe  accused  stands  before  the 
court  as  though  no  prooeeding  of  forfeiture  had 
taken  place;  and  It  la  his  dnty.  In  complyiog  with 
tbe  condtUons  of  the  bond,  to  appear  from  day  to 
day  until  the  charge  against  him  la  legally  disposed 
of,  and  for  his  failure  so  to  do  a  second  Judgment 
of  forfeiture  may  be  rendered.— State  t.  Comlg, 
(La.)  7  So.  066. 

6.  Wherethesnrat^fnan  sppaaranoeboiidlB 
a  orlmlnal  ease  flies  a  motion  to  set  aside  a  forfeit- 
ure thereof,  which  Is  taken  under  advisement,  and 
the  forfeiture  is  subsequently  set  aside  on  motion 
of  the  proeeoutlng  attorney,  the  surety  cannot  ob- 
ject to  a  setxind  judgment  of  forfeiture  that  his 
motion  to  set  aside  the  former  one  is  still  pending 
undisposed  of.— Stater.  Comlg,  (La.)  7  So.  09& 

7.  UnderConst.  La.  art.  180,  declaring  that  the 
criminal  district  court  Of  tbe  parish  of  Orleane 
shall  have  general  ortminal  jurisdiction  only,  such 
court  may  enter  a  judgment  of  forfeiture  of  an  ap- 
pearance bond  In  a  criminal  case,  that  being  a  pro- 
ceeding criminal  In  its  nature.— State  t.  Comlg, 
(La.)  7So.  098. 

Proceedings  on  bail-bond — Judgment. 

8.  A  judgment  nM  against  a  prbtdpal  and 
his  sureties  on  a  bail-bwuf  recited  that  they  had 
bound  themselves  by  a  recognizance  instead  of  a 
ball-bMid.  At  the  next  term  this  recital  waa 
amended  to  show  that  itwaa  taken  on  a  bond,  and 
judgment  final  was  entered.  H^d,  that  the  mis- 
take in  the  recital  was,  at  most,  an  irregularly, 
assignable  for  error  on  appeal,  and  did  not  affect 
thevalldityof  the  Judgment  Ina  collateral  attack. 
-State  T.  BlolEBtts,  (Miss.)  7  So.  m 

0.  Anabsolutejudgmentmaybetainn against 
the  sureties  alone  on  a  forfeited  bail-bond,  under 
Code  Hiss.  I  8048,  which  provides  that  iudgment 
final  may  be  rendered  on  a  forfeited  bwl-bond  on 
a  return  of  '^Not  found  "to two  write  of  setre  faetOM 
thereon.— Thompson     State,  (Hiss.)  7  So.  408. 

10.  Failure  to  dismiss  the  suit  against  the  prin- 
<dpal  before  taking  final  judgment  against  the 
sureties  cannot  be  assigned  for  error  on  appeal  by 
the  latter,  under  Code  Miss.  {  1440,  which  provides 
that  no  appellant  shall  be  entitled  to  a  reversal  be* 
cause  of  an  error  In  the  judgment  against  another 
not  affecting  bis  rights.— Thompson  t.  State, 
(Miss.)  7  So.  408. 

 Scire  facias. 

11.  In  a  suit  In  Che  nature  of  a  tdre  fnctfu  to 
revive  a  judgment  of  forfeiture  of  an  appearance 
bond  in  a  criminal  case,  where  the  minutes  of  the 
court  contain  no  record  of  the  forfeiture,  the  re* 
ord  cannot  be  supplied  bT  parol  testimony. — State 
T.  Doyle,  (La.)  TSo.  009. 

18.  In  a  suit,  In  the  nature  of  a  scire /ados,  to 
revive  a  judgment  of  tbe  forfeiture  of  an  appear^ 
ance  bond  in  a  criminal  case,  and  to  cause  execu- 
tion to  issue  thereon,  it  Is  not  necessary  to  adver- 
tise the  loss  ot  tbe  bond  before  giving  evidence  ot 
its  description,  as  required  by  Rev.  Civil  Code  La. 
art.  8280,  as  the  suit  is  not  founded  on  the  bond, 
but  on  the  j  udgment  of  forfeiture. — State  v.  Doyle, 
(La.)  7  So.  fm. 

IS.  A  scire  faclat  which  cites  defendants  to 
appear  at  the  next  term  of  the  circuit  court  to  be 
held  in  O.  la  not  void  for  omission  of  the  aaij  of 
the  montb,  as  the  law  fixes  the  date  for  the  begin- 
ning of  the  term.— fitate  v.  Rickette,  (Miss.)  7  Bo. 
889. 

Bailment. 
Bee  Carriers;  PUdot. 
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BANKS \Ain)  BANKING. 

Taxation. 

1.  Real  estate  owned  tj  a  bank  oonstitates 
part  of  Its  assets,  witlilQ  the  meanlnR  of  Code  Miss, 
Is  567,  S8S,  as  amended  by  Laws  1888,  providing 
tbat  banks  shall  pay  aprlvil^etaz,  whose  amount 
nriea  with  their  **oamtal  atoek or  assets,  **  In  lien 
at  all  oOier  taxaa,— ncikalniiK  Bank  T.  WomlL 
(IQn.)  7  Bo.  219. 

 Conatitiitlonal  law. 

9.  Code  Wbs.  1880,  H  B67,  6S8,  as  amended 
by  Laws  1888,  which  provide  for  a  privilege  tax 
to  be  paid  by  banks,  and  vary  the  amount  with 
reference  to  the  capital  stock  or  assets,  and  de- 
clare that  such  tax  ^shall  be  In  lien  of  all  other 
taxes,  state,  coimt?,  andmnnloipal,  apon  the  shares 
and  assets  of  said  oanks, "  are  not  unconstitutional 
onder  Const  Miss.  art.  13,  S  13,  which  declares 
that "thepropertyof  all  corporations  forpecuniary 
pcoflta  shall  be  sabjeot  to  taxation,  the  same  as 
that  of  ittdlvidnals,"  as  the  legislature  has  the 
power  to  exempt  jyoperty  frcmi  taxatitm  whether 
the  owners  be  oarporatioiia  or  natural  jwrsona.— 
Vioksburff  BankT.  Worrell,  <Miss.)  7  &k  819. 

8.  Nor  do  they  violate  section  16,  which  de- 
olares  that  "no  county  shall  be  denied  the  right  to 
raise,  by  speoial  tax,  money  sufBclent  to  pay  for 

•  •  •  conveniences  for  the  people  of  the  county, 

*  •  *  provided  the  tax  thus  levied  shall  be  a 
certain  per  cent,  on  all  tax  levied  by  the  state, " 
as  by  this  section  the  right  of  the  counties  under 
it  is  limited  to  the  levy  of  "a  certain  per  cent,  on 
all  tax  levied  by  the  state, "  and  the  subjects  of 
taxation  are  to  be  determined  by  the  l^lslature. 
— Vicksburg  Bank  T.  Worrell,  (Hlas.)  7  So.  310. 

InsolTent^. 

4.  A  person  directed  his  bank  to  pay  oertaln 
debts,  which  would  mature  during  his  absenoa, 
and  gave  a  check  to  cover  the  amount.  The  bank 
paid  oneoredltor  with  a  sight  draft  on  Its  own  cor- 
respondent, and  failed  before  the  draft  was  paid. 
A  receiver  was  appointed,  and  plaintUT.  holder  of 
the  draft,  filed  a  bill  to  have  the  receiver  declared 
a  trustee  of  the  assets  for  its  benefit.  Held,  that  a 
trust  was  not  created  by  the  mere  revooable  direc- 
tion of  the  debtor ,to  which  plalntdil  was  not  aparty. 
—Louisville  Bonking  Co.  v.  Falne,  (Miss.)  7  So. 
4G3. 

National  banka— Stockholders*  lnsx)eo- 
tlon  of  bookfl. 

&  Code  Ala.  1886,  |  1677,  which  provides  that 
stockholders  of  all  private  oorporatioos  have  the 
right  to  have  access  to,  and  InapeotioQ  and  examina- 
tion of,  the  books,  records,  and  papers  of  the  corpo- 
ration, at  all  reasonable  and  proper  times,  applies  to 
national  banks  located  within  the  state ;  and  man- 
damus will  lie  against  the  ofiloer  having  eostody 
of  the  books  to  enforce  the  right— Winter  t.  BaUt 
win,  (Ala.)  7  So.  784. 

6.  The  rights  of  stockholders  conferred  by  the 
above  statute  ore  not  curtailed  by,  nor  is  the  sUt- 
nto  In  oonflk*  with,  Bev.  St  U.  S.  ||  8340,  B341, 
irtitdi  provide  that  national  banks  are  subject  to 
examination  by  an  officer  appointed  by  the  comp- 
troller of  the  treasury  for  that  purpose,  and  that 
th«y  shall  not  be  subject  to  visitorlal  powers  other 
than  tiiose  anthozisea  by  congress,  orvestad  in  the 
courts  9i  Justloa.— Winter  t.  mldwin,  (Ala.)  7  So. 
78k 

BUI  of  SzoeptionB. 
See  JRxflSptfofu,  BlU  qA 

HSUm  and  Notes. 

See  negotiable  Ingtntmenta. 

Bona  Fide  Purchasen. 

See  Vendor  and  Vendee,  20. 

Of  corporate  stock,  see  CvrporatUms,  IS. 


BONDS. 

See,  also,  Principal  and  Surety. 

For  Injtinctlon,  see  TnjuncOon,  10- 
Of  bridge  builder,  see  BridQca.  8-fi. 

county  treasurer,  see  CoufUfss,  4-7. 
On  appeal,  sea  .Appeal,  91-4S. 

Aotlons  on  bonds. 

Under  Code  Hiss.  %%  176&,  178B,  mnrldlng 
for  giving  an  indemnity  bond  to  a  shenit  levying 
on  propertTi  oondltfooed  to  to  aaj  pmoi 
claiming  title  to  the  property  selaad**  alf  dam- 
ages suMained  by  soon  person  in  eonseqaenoe 
thereof,  and  declaring  that  '*any  person  claim- 
ing the  property  levieaonmayiroaeonteasoit"  on 
the  bono,  persons  who  claim  a  ri^it  bi  properly 
levied  on  by  virtue  of  a  deed  of  trust  given  to 
seeme  a  debt  doe  them  cannot  a|ie  od  snohabond, 
as  usees,  in  the  name  of  Itie  ■'"T'ff  — M aniiitM 
V.  Stewart,  (Kiss.)  7  Bo.  88i. 


B0X7NDAIUX1S. 

« 

Map — Street  line. 

1.  Under  a  deed  of  land  bounded  by  a  street, 
according  to  a  map  referred  to,  the  Une  of  the 
street  as  actually  surveyed  is  the  boundary  of  the 
land  oonreyed.— Andrea  v.  Watkino,  (Fla.)  7  Sa 

876. 

Conflicting  convey  an  oes. 

0.  Where  parties  owning  contlguona  estates 
derive  title  from  a  common  author,  and  a  contro- 
versy arises  as  to  the  boundarr  between  them,  the 
elder  title  must  be  first  satisfied,  and,  when  that 
title  conveys  a  fixed  quantity  of  land,  the  holder  is 
entitled  to  take  such  quantity.— Keller  T.  Bhsk 
mire,  (La.)  7  So.  087. 

AdTerse  possession. 

8.  The  possession  of  one  who  makes  a  tesaa^ 
intending  to  put  it  on  the  true  line,  and,  believ- 
ing that  he  has  done  so,  holds  up  to  It  under  a 
claim  ot  right,  is  adverse,  and,  ff  open,  aotnal, 
and  continuous  for  the  statutory  period,  it  vests 
in  him  absolute  t^tle,  though  before  the  limita- 
tion had  run  In  his  favor  he  had  doubts  as  to 
his  title,  or  a  belief  that  the  strip  next  the  fence 
did  not  belong  to  him.— Hofbnaa  T.  WUia,  (Ala.) 
7  So.  816. 

4.  Possession  token  and  held  tmder  a  ol^m 
of  right  by  one  of  the  owners  of  adlaoent  lands  to 
an  erroneous  line  agreed  on  by  them  under  a  belief 
that  it  is  correct  is  adverse,  and,  if  oootlnned  Cor 
the  statatwy_perioa,  ripens  Into  a  perCeot  tltla.— 
Hoffman  T.iniite,  (Ala.)  7  So.  8l£ 

BBBAOH  OF  THB  FBAGB. 

Indictment. 

A  charge  that  defendant  did  wHlfally  die. 
turb  the  peace  of  one  H.  by  saying  to  him  that,  if  be 
did  not  "dry  up,  **  he  would  '*tiap  hell"  ont  of  him, 
and  that  ii  be  got  up  oat  of  that  chair,  he  wonU 
kill  him,  does  not  allege  a  criminal  olfeose.  under 
Code  Miss.  %  2709,  punisbing  the  wiUful  d<8turb- 
anceof  the  peace  any  family  or  person  'by  loud  or 
nnnsnal  noise,  or  by  any  tumultuous  or  offensive 
conduct,  nor  under  section  S?70,  making  it  an  of- 
fense to  enter  the  dwelUng-house  of  another,  and, 
in  the  presence  or  hearing  of  the  family  or  of  any 
member  thereof,  make  use  of  "abusive,  profane, 
vulgar,  or  indeoeal  language.  ■^Brooks  t.  Stata^ 
(Miss.)  7  So.  4M. 

BBIDGES. 

Powers  of  counties. 

1.  The  bnilding  of  a  bridge  In  a  town  to  oarcj 

one  of  its  streets,  which  Is  not  a  county  highway, 
across  a  river,  where  such  bridge  will  be  of  no 
benefit  to  the  Inhabitants  of  the  county  outside  of 
the  town,  is  not  a  "county  purpose,"  for  which 
idona  sncn  oountj  is  anthoriied  py  Const  Bla  ark 
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$  B^tOHMMMid  ImpoMtan*.— SUiuwrT.HoD- 
deraon,  (Fla.)  7  So.  404. 

8.  UndertiheFloriattstatntMMthoriifaiffocnni- 
Um  to  balld  bridge*  within  ttwtr  Untlta  without  »• 
strloUon  M  to  lookliir,  tbo  obarter  of  a  oitr  MiUior- 
UiBg  it  to  build  bridge*  within  it*  oorporato  Umit* 
does  not  affect  the  authority  of  the  oounbr  to  aasiat 
In  the  buHdlDs  of  luoh  bridge*  where  uiey  are  a 
benefit  to  it*  mbabitants  outalde  of  the  dty,  al- 
though they  are  oonatnioted  under  contracts  with 
the  a.x,j,  which  i*  tooontrol  them  after  oomptotlon. 
— Skioner  t.  HendsnoB,  ffim.)  7  So. 

Bsnd  of  bonder. 

8.  Where  a  bridge  builder  emontes  a  bond 
conditioned  that  the  bridge  built  shall  be  "kept  In 
good  repair. "  and  shall "  remain  safe  continuously 
for  the  period  of  fire  years,  for  the  passa^  of 
traTellers. "  eta,  and  said  bridge  Is  washed  away 
by  flood  wlthia  less  than  fire  years,  an  action  will 
lie  on  the  bond  for  breach  thereof,  upon  failure  to 
rebuild.— Meriwether  t.  Lowndes  County,  (Ala.) 
»  8o.  m 

4.  Coda  Ala.  188S,  1 141(7,  which  provides  that 
where  a  bridge  la  guarantied  by  the  bond  of  tbe 
ImUder  to  stand  for  a  stipulated  period,  and  said 
bridge  is  washed  away,  the  commissioners'  court 
Bhal],  upon  the  fact  being  made  known  to  tbem  by 
any  freeholder  of  the  county,  noti^  Uie  eontraotor 
to  rebuild,  and,  in  case  of  hia  refusal  or  neglect  to 
do  so  in  a  reasonable  time,  shall  order  suTt  to  be 
brought  on  such  bond,  does  not  make  the  giving 
of  such  Information  by  a  freeholder  a  condition 
precedent  to  the  action  of  the  court  in  giring  no 
tice  to  rebuild,  or  its  authority  to  onler  suit 
brought,  but  it  makes  a  duty,  otherwise  dlsore 
tlonary,  mandatory  on  the  oourt.— Meriwether  t. 
liOwndes  Coun^,  (A1&)  7  So.  198, 

5.  Where  the  bond  of  a  contractor  reoites  that 
the  consideration  paid  by  thd  county  Is  both  for 
the  work  of  building  a  brid^  and  for  the  ezecu 
tion  of  the  bood,  and  one  of  the  undertakings  of 
•aid  bond  is  an  obligation  to  keep  tbeentlre  bridge 
In  good  repair  for  a  stipulated  period,  the  obligor 
cannot  avoid  his  UabUitj  to  rebuild  a*  to  one  span 
because  the  county  furnished  all  the  materials  for 
this  part  of  tbe  bridge,  and  paid  him  tbe  additional 
•urn  of  tSS  for  superintending  Its  erection.— Heri- 
mther  V.  Lownde*  County,  (iUa.)  7  So.  18Bw 

Iniaxim  flrom  defoots. 

flL  Where  a  bridge  maintained  by  a  railroad 
company  as  an  approach  to  a  crossing  is  reasona- 
bly safe  and  conveoient  for  the  use  of  the  travel- 
InR  public,  the  company  is  not  responaible  for  an 
Injury  sustained  bv  the  stepping  of  ^ntUPsmule 
tlutragb  a  hole  which  la  near  one  «id  of  the  bridge, 
and  out  of  the  usual  route  of  trareL— Patterson  t. 
South* North  Ala.  &.  Co.,  (Ala.)  7  Bo.  487. 
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BUBGIiABT. 

Indlotment. 

1.  An  Indictment  which  ehargea  an  offender 
with  breaking  and  entering  a  atore-hoase,  used  as 
«  dwellicK-house,  in  whlon  a  person  was  at  the 
time  residing,  is  equivalent  to  ohanring  that  the 
offender  did  break  and  enter  a  dweUing-faonse,  a 
person  being  lawfully  ^reln;  and  siuh  indict- 
ment contains  the  essential  etemeiits  of  the  crime 
«f^^^i7,  and  is  suffloieat.— Stato  t.  Vnak,  (La.) 

 Variance. 

2.  Where  an  ludtotment  for  the  bui^lary  of  a 
store  lays  tbe  ownership  of  tbe  premises  In  "W. 
H.  B. ,  business  manager  "  of  a  private  corporation, 
wUle  the  evidance  shows  that  the  store  belongs 
to  tbA  OOTporation,  tho  Tariance  is  not  cured  oj 
the  (act  that  the  manager  also  used  the  store  asa 
post-otBoe,  with  which  the  corporation  had  notblng 
to  do;  the  presumption  being,  in  conformity  to  tbe 
custom  of  tbsGouotcy,  that  be  carried  on  toe  post- 


offloaasUoeiiaeeof  the  eorporaUoii,  and  not  aotto 
tenant— Aldridga  t.  State,  (Ala.)  7  So.  4a 

Bridenoe. 

8.  Where  there  Is  evidence  that  defendant  had 
a  defective  foot,  and  that  tracks  made  by  the  burg* 
lar  showed  a  similar  defbrmtty,  an  ukstruotmn 
that  the  jury  could  not  find  defendant  guilty  from 
this  fact  alone  is  properly  refused,  as  It  singles  out 
one  criminating  circumstance,  thus  tenmng  to 
mislead  and  confuse  the  jury,  and  Deoessitatingan 
Mplanatoi7  ohargv.— Cooper  t.  State,  (Ala.)  7  Bo. 

4.  Defendants  were  Indicted  for  burglary  no- 
der  Rev.  SU  La.  {  KW,  in  that  they,  wlthlnteot  to 
kill,  broke  and  entered  the  bouse  of  one  D.,  th^ 
being  armed  at  the  time  with  dangerous  weapons. 
Defendants  admitted  the  breaking  and  entering, 
and  It  was  shown  that  while  tiiey  were  leaving 
the  house  D,  ahot  at  them,  and  they  returned  h» 
Are  and  serious^  wounded  blm.  Tbey  offered  ev- 
idence to  show  that  they  constituted  an  uolawfol 
organization  of  "Regulators"  or  "White  Caps," 
and  as  such  went  to  D.'s  bouse  for  the  purpose  ot 
breaking  up  an  unlawful  cohabitation  between 
him  and  a  certain  woman,  and  that  they  proposed 
to  effect  their  purpose  by  whipping  the  woman. 
Held,  that  the  evidence  was  admissible  as  tending 
to  show  that  their  intent  was  not  to  kilL  siooo 
without  proof  of  the  intent  as  charged  to  the  In- 
dictment defendants  could  not  be  oonvicted.— State 
T.  Meeh^  (La.)  7  So.  578. 

 SnlBcienoy. 

5.  There  were  tSOO  worth  of  goods  In  a  store 
at  the  time  of  an  alleged  burglary,  and  upon  go> 
Ing  to  the  store  some  time  during  the  night  the 
owner  found  that  some  one  was  inside,  whereupon 
he  ballooed,  and  the  defendant  and  another  person 
jumped  out  of  a  window  which  had  been  broken 
open,  and  upon  entering  the  store  the  owner  found 
various  articles  of  merchandise  packed  in  sacks. 
Held,  that  the  evideuce  was  sufOcleut  to  warrant 
the  jutr  in  finding  that  the  defendant  broke  and 
enterea  the  building  with  the  Intent  to  steal  goods 
of  the  value  of  mora  than  |90.— <:itftoa  r.  Btato. 
(Fla.)  7  So.  808. 

InstraotionB. 

t.  On  a  trial  for  burglary,  a  requested  bharge, 
that  '*the  jury  may  look  to  the  fact  that  tbe  de. 
fendaut  worked  with  Mr.  Black  [the  owner  of  the 
house  entered]  after  this  alleged  offense,  to  see 
whether  or  not  this  shows  guilty  conscience  on  hia 
part;  and.  If  tiiey  think  it  tends  to  show  lonocenca 
on  his  part,  then  tbey  ought  to  consider  such  evi- 
dence, wid  give  the  defendant  the  benefit  of  all 
proper  Inferences,  "—is  properly  refused,  as  being 
merely  argamentativo.-^RUe7  r.  Stata,  (Ala.)  7  8a 
lOA. 

7.  The  Indictment  charged  the  defendant  with 
breaking  and  entering  a  store  in  the  nigbt-tlme, 
with  intent  to  commit  larceny,  and  tne  coort 
charged  the  jury,  If  they  found  that  the  defendant 
broke  and  enterad  the  bulling  a*  charged  In  the 
indlotment,  th^  ahould  convict.  Held,  that  the 
charge  referred  to  the  Indictment  In  it*  entirety, 
tbe  tune  of  the  breaking  and  entering  being  In- 
cluded, and  was  therefore  not  erroneous  In  not 
charging  more  specifically  that  the  breaking  and 
entering  maat  be  in  the  uight-timo.— OUfton  r. 
State,  (Tie.)  7  Sa  888. 

CANALS. 

UablUtiee  of  oanal  oompany. 

No  obllgaUon  having  been  imposed  by  con- 
tract or  express  provision  of  law  upon  the  defend- 
ant canal  company  to  build  levees  along  the  I>ank8 
of  its  oanal,  a  city  through  wbleh  tlie  canal  passed 
was  not  anthorised  to  constnot  such  levees,  and 
recover  the  coat  tiiereof  Inm  defendant.— City  of 
New  Ortoana  t.  Carondelet  ft  Canal  KaT.  Coi ,  (La. ) 
780.88. 

Cancellation. 
Of  oontracto,  aee  Sqmty,  3-10.     ^  . 
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OABBIBRS. 

Se&  aiMO,  Eorte  and  Street  BaUroada;  Ballroad 

Of  t£oo6B — Delivery  and  aooeptanoe. 

1.  A  car-load  of  bricks  wu  consigned  to  plain- 
tiff afCloverfleld  Sta."  Tbere  was  no  station 
•pent  or  side  track  there,  and  no  one  was  upon  tb^ 
gronod  to  receive  the  bricks.  After  waiting  a  few 
mlnates,  during  which  the  locomotive  whUtle  was 
repeatedly  sonnded,  the  car  was  carried  to  a  sta- 
tion a  mile  beyond,  and  left  upon  a  aide  traclc. 
Held  that,  alace  the  loaded  car  could  not  be  left 
upon  the  track.  It  was  the  duty  of  the  company  to 
unload  and  leave  the  bricks  upon  the  ground,  and, 
the  freight  having  been  prepidd,  plaintiff  was  en- 
titled to  recover  their  value.— LoalaTlUe  K.  B. 
Co.  V.  Oilmer,  (Ala.)  7  So.  etH. 

3.  The  fact  that,  on  the  following  day,  certain 
tenants  of  plaintiff  asked  at  the  station  If  plaintiff's 
lirtcks  had  come,  and  unloaded  and  placed  them 
upon  the  ground,  was  not  sufBclent,  In  the  absenoe 
of  other  proof  of  authority,  to  show  tbat  th^y  re- 
ceived them  as  his  agents.— ItoulsvUle  ft  M.  K.  Co. 
V.  Oilmer,  (Ala.)  7  So.  654. 

8.  In  an  action  by  the  assignee  of  a  blU  of 
lading  against  a  railroad  company  for  failure  to 
deliver  rart  of  the  Items  meutlonM  therein,  It  is 
a  good  defense  for  the  railroad  company  to  show 
ttiat  it  gave  the  bill  of  lading  on  deuvery  to  it  of 
a  warehouse  receipt  authorizing  the  delivery  to  It 
of  the  Items  mentioned  therein,  and  that  only 
those  itrais  were  delivered  to  it  which  It  after- 
wards delivered  to  plaintiff. -^Bsnrd  v.  lUlnois 
Cent  a  Ca,  (Miss.)  7  Bo.  880. 

4.  Act  JUsB.  1880,  making  a  Mil  of  lading  In 
the  hands  o£  an  innocent  purchaser  o(»iolusive  ev- 
idence of  the  receipt  by  the  railroad  company  of 
the  Items  mentioned  uiereln,  is  not  retroactive, 
as  it  is  not  a  mere  rule  of  evidence,  bat  changes 
the  character  and  legal  effect  of  the  contract  evi- 
denced by  the  bill  of  lading.— HUard  v.  UUnols 
Cent  R.  Co.,  (Uiss.)  7  So.  280. 

 Liability  far  loss  or  injury. 

5.  The  burden  is  oa  a  carrier  which  delivers 
goods  in  a  damaged  oonditicm,  and  which  are 
shown  to  have  started  on  llielr  journey  over  om- 
nectlng  lines  in  good  condition,  to  show  that  th* 
injury  did  not  occur  by  Its  default. — Mobile  &  O. 
K.  Co.  V.  Tupelo  Ponutore  Mannf'g  Co.,  (Miss.) 
7  Bo.  27B. 

6.  Though themsasureofdamagesinan  action 
agidnst  a  common  oarrier  for  failure  to  deliver 
cotton  which  It  has  undertaken  to  transport  is  the 
value  of  the  cotton  at  the  point  of  destlnation.with 
interest  from  the  time  it  should  have  been  deliv- 
ered, less  freight  charges,  yet  evidence  of  the  value 
at  the  point  of  shipment  la  relerant  to  the  inquiry 
as  to  value  at  the  point  of  delive^;  andthecarriw 
cannot  complin  that  the  proof  of  value  is  con- 
fined to  the  place  of  shipment,  as  the  presumption 
Is  that  the  value  there  is  less  than  at  the  point  of 
destination.— Echols  v.  Louisville  ft  H.  B.  Co., 
(Ala)  7  Bo.  655. 

 Liability  as  warehousemen. 

7.  The  liability  of  a  oarrier,  as  suoh,  does  not 
end,  and  Its  liability  as  a  warebouseman  begin,  un- 
Ul  a  reasonable  time  after  the  goods  have  reached 
their  destination,  and  have  been  deposited  in  the 
carrier's  depot  or  warehouse,  or  otherwise  made 
ready  for  delivery  to  the  consignee.  Explaining 
Railway  Co.  v.  Kidd,  35  Ala.  m— Columbus  ft  W. 
By.  Co  V.  Ludden,  (Ala.)  7  So.  471. 

8.  Notice  to  the  consignee  of  the  arrival  of  the 
goods  at  their  destination  is  not  necessary  before 
the  reasonable  time  begins  to  run  after  which  the 
carrier's  liability  aa  such  terminates,  aud  its  lia- 
bility as  a  warehouseman  begins,  unless  the  plooe 
of  destination  is  a  town  of  2,()U(}  iahabitunts,  hav- 
ing a  daily  mail,  in  which  case  such  notice  is  re- 
Qulrcd  by  Code  Ala.  S  1180.— Columbus  ft  W.  By. 
Ca  V.  liuddon,  (Ala.)  7  So.  471. 

9.  As  to  what  Is  a  reasonable  time  after  the 
lapse  of  which  liability  as  a  carrier  ends,  and  that 
ot  a  warebouseman  begins,  is  a  luestlon  of  law 


ft>r  the  court— Colnmbas  ft  W.  Ey.  Co.  v.  Lndden, 
(Ala.)  7  Sa  471. 

10.  fact  that  the  consignee  lives  88  miles 
from  the  place  to  whi^  the  goods  are  coaslKBed 
will  not  be  oon^erod  in  dctcwmining  what  is  • 
reasonable  time  after  the  arrival  of  the  goods 
within  which  he  should  have  called  for  thorn. — Co- 
lumbus ft  W.  Ry.  Co.  V.  Lndden.  (Ala.)  7  So.  47L 

11.  Where  a  piano,  which  eoold  have  been  re- 
moved from  the  carrler'a  depot  In  about  an  honr. 
was  shipped  over  a  continuous  line  of  raUroad,  and 
the  distaneo  frcm  the  place  of  shipment  to  the  des- 
tination is  Boeh  that  the  property  might  reasonably 
have  been  expected  to  arrive  on  the  day  of  the 
shipment  or  toe  next  day,  and  it  Is  allowed  to  re- 
main tbreedays  after  its  arrival,  the  carrier  will 
be  held  liable  only  as  a  warefaonseman.— Oolnmbw 
ft  W.  By.  Co.  vTlAdden,  (Ala.)  7  Sa  «n. 

 IdTe-stooi:  shipments. 

18.  A  railroad  cnnpany,  which,  without  giv- 
ing the  shipper  an  opportunity  to  attend  to  the 
loading,  puts  cattle  carried  over  Its  own  line  in 
oars  furnished  by  another  company,  hauls  them 
over  a  connecting  track,  and  then  delivers  to  it. 
Is  liable,  in  tort  for  breach  of  duty  growing  oat 
of  the  contract  of  shipment,  for  injuries  in  transit 
over  the  second  line,  caused  by  negligence  at  the 
time  of  the  transfer  in  not  supplyi^  bedding  and 
partitions,  and  in  overcrowding,  though  the  oon- 
txaot  of  shlpm^t  limits  the  carrier's  liabilitj  to 
**gross  or  wanton  negligence,  **  and  to  tiiat  ot  a 
forwarding  agent  only  in  dellvflring  to  the  next 
line,  and  movldea  that  the  shipper  is  to  load  snd 
unload  and  care  for  the  cattle.— Alabama  O.  B.  R. 
Co.  V.  Thomas,  (Ala.)  7  So.  76S. 

18.  An  agent  at  astation  atwhioh  cattle  are  to 
be  turned  over  br  one  railroad  company  to  an- 
other, who  has  antaori^  to  keep  them  in  the  orig- 
inal cars,  or  to  trftnarer  to  others,  acts  in  the 
scope  of  his  employment  in  telling  the  shipper 
that  therewiU  be  no  change,  and  thereby  relieves 
him  of  the  duty  imposed  by  the  bill  of  lading  of 
preraring  and  loading  the  cars.— AlabWA  Q.  S. 
B.  Co.  V.  Thomas,  (Ala.)  7  So.  76*. 

 limiting  liabiUty. 

14.  A  provision  in  a  carrier's  receipt  that,  if  the 
value  of  the  goods  delivered  is  not  stated  by  the 
shipper  at  the  time  ot  shipments  and  speolfled  in 
the  receipt,  the  tiolder  will  not  dttoand  more  than 
a  particular  sum  for  loss  or  damage,  exempts  the 
carrier  from  greater  liability,  only  when  the  loss 
occurs  without  negUgenoe  on  Itapart,  and  the  bur- 
den is  on  the  oarrier  to  show  absence  of  negligenoe. 
—Southern  Exp.  Co.  v.  Selde,  (Miaa)  7  Sfc  6«7. 

 Connootlng  lines. 

.   18.  In  an  action  agaiast  the  last  hat  one  of  a 

chain  of  connecting  carriers  for  loss  and  damage 
to  goods  shipped  over  Its  line,  where  It  is  shown 
that  the  goods  were  delivered  to  the  first  carrier 
in  good  order,  but  were  damaged  in  part,  and  some 
lost  when  delivered  by  defendant  to  the  last  car- 
rier, the  burden  is  upon  defendant  to  show  that 
the  loss  or  damage  had  occurred  when  it  received 
the  goods,  since  such  facte  are  peculiarly  within 
Its  own  knowledge,  and  the  presumption  is  that 
the  goods  remain  in  the  condition  in  which  they 
were  originally  sblpped;  and,  if  it  fails  to  show 
this,  plaintiff  Is  entitled  to  recover.— Savannah.  F. 
ft  W.  Ry.  Co.  V.  Harris,  (Fla.)  7  So.  644. 

Of  passengers— Contraot  of  carriage. 

16.  A  brakemao  employed  on  a  freight  tr^n  in 
charge  of  a  conductor  has  no  implied  authority  to 
bind  the  company  b^  e  contract  of  passage,  and 
his  permission  to  a  person  to  ride  does  not  make 
such  a  person  a  passenger. — Candiff  v.  Xjouisville, 
N.  O.  &  T.  Ry.  Co.,  (La.)  T  So.  601. 

IT.  Plaintiff's  husband  bought  for  her  a  regu- 
lar  ticket,  to  be  used  on  a  freight  tnun  with  pas* 
senger-coach  attached,  which  was  run  under  spe- 
cial regulations  posted  atOie  stations,  to  the  effect 
that  the  train  could  not  be  required  to  stop  at  the 
platforms  of  stations  to  talre  on  or  put  off  paaaen- 
gers.  Special  tickets,  in  accordance  with  such 
regulations,  were  sold  for  this  train,  but  the  agent 
at  the  time  had  none  on  haudr.and  tbe.husbaod 
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wma  aocpudnted  vri^  the  TMnlatloiu.  Plaintiff 
nod  her  huaband  waited  on  the  platform  for  the 
train  to  be  pulled  up,  not  heoanse  they  enpeoted  It 
to  do  so  M  a  ooBtom,  bat  beoanae  they  had  been 
informed  a  l^-stander  that  he  had  requested 
the  conductor  to  do  so,  and  the  tnln  polled  out 
and  left  them.  PlaintliS  then  bonght  another  reg- 
ular ticket  for  the  passenger  train,  which  did  not 
pass  till  night,  ana  tnxmght  an  action  against  the 
company  for  damages.  Held  that,  as  the  regula- 
tion preacribed  was  a  reasonable  one,  plaintiff 
was  not  entitted  to  tecoTer.— ConnaU  t.  MoMle  A 
a  R.  Cio.,  (UiM.)  7  Bo.  8M. 

Ii^uriOB  to  passengers. 

18.  As  defendant's  train  was  approaching  a 
station,  its  name  was  called,  and  toe  train  was 
stopped  very  soon  thereafter,  to  take  the  side  track 
for  the  passage  of  another  train.  When  itstopped, 
idaintiir,  whose  destination  it  was,  went  out  of  the 
rear  door  of  the  oar,  and  was  descending  with  one 
foot  on  the  first  step  of  the  oar,  and  the  other 
about  tonobing  the  ground,  when  the  train  moved 
to  go  forward  to  the  depot,  which  caused  him  to 
fall.  The  place  of  fcbe  stopp we  was  In  a  cut,  about 
no  yards  from  the  depot  Duiraing.  It  was  about 
1  o><doek  r.  M.  All  the  mrronndlngs  indicated 
that  the  spot  at  wbloh  he  attempted  to  leave  the 
train  was  not  the  proper  plaoe  for  alighting.  Held, 
that  defendant  was  not  liable  for  the  injuries 
caused  by  the  fall.— ^^tb  t.  Oeorgia  pao.  Ry. 
Ca.  (Ala.)  7  So.  110. 

19.  In  on  action  for  fnJnrfeB  Teoelred  by  plain- 
tiff, a  colored  man,  while  a  passenger  on  defend- 
ant's tr^n,  it  appeared  that  ne  was  requested  to 
leave  a  oar  where  he  was  seated,  and  go  into  an- 
other car,  because  of  his  boisterous  conduct,  but 
lefnsed  to  go  into  the  other  oar,  and  remained  on 
the  oar  pl»form,  where  he  reoelTed  the  injurlee 
saed  for,  from  another  passenger.  Sdd,  that  In- 
structions that,  as  the  law  required  separate  ao- 
eommodatlonB  on  railroad  trains  for  white  and  col- 
ored people,  if  defendant's  failure  to  provide  such 
soaante  oars  was  the  prcoimate  canse  of  plaln- 
ttS*B  injnrlee,  ha  ooold  reoorerf  were  properly  re- 
fused.—Roystm  T.  nUnols  Cent  R.  Co.,  miaa.) 
TBo.  880. 

30.  On  being  told  by  an  ordinary  passenger  that 
he  heard  an  unusually  loud  noise,  and  felt  a  jolt 
which  made  the  car  jnmp  and  aroused  blm,  the 
eonductor,  who  makes  a  reasonable  inspection, 
and  finds  no  cause  for  alarm,  la  not  bound  to  stop 
the  ti^n,  and  his  failure  to  do  so  will  not  make  the 
carrier  liable  for  a  resulting  Injury  to  a  passenger 
caused  Ity  ».  broken  wheel.— u«Uoa  T.  Southern 
Pae.  Ry.  Co.,  (La.)  7  So.  800. 

 Contrlbatory  negliKOnoe. 

91.  In  an  action  against  a  railroad  company  for 
personal  injuries,  the  evidence  showed  tbat  plain- 
tiff, a  man  of  flS,  on  a  dark  and  cold  night,  after 
waiting  in  the  bdow  and  beoomlog  benumbed, 
attempted  to  board  a  movliig  tr^;  that,  with  a 
ToUae  in  one  hand,  he  seiaea  the  railing  with  the 
other,  and  attempted  to  leap  upon  the  platform, 
but  missed  his  footlag,  and  was  dragged  150  yards, 
during  which  time  be  held  onto  the  valise.  Beldy 
that  plaintiff  was  guilty  of  such  contributory  neg- 
ligence that  he  oould  not  recover.— HcHnrtray  r. 
Louisville,  N.  O.  &  T.  Ry.  Co.,  (Miss.)  7  So.  401. 

29.  In  such  case  the  fact  that  defendant's  train 
did  not  stop  a  reasonable  time,  so  as  to  allow  plain- 
tiff  to  get  on,  does  not  render  defendant  liable.— 
U^urtray  T.  LouisTllIe,  N.0. 4kT.  Ry.  Co.,(MiBS.) 

tt.  A  passenger  on  a  street  railway  who  Is  s 
resident  of  the  mnnloipality  must  be  held  to  know 
the  rule  as  to  the  place  of  stopping  of  trains  of 
street-cars  prescribed  bv  an  ordinance  of  the  city. 
—North  Birmingham  St.  R.  Co.  v.  Calderwood, 
(Abkj  7  So.  860. 

34.  If  ^e  conductor  of  the  sireet-car  was  not 
In  his  place  on  the  car,  and  the  train  stopped  airy- 
where  on  the  street  in  apparent  response  to  the 
palling  of  the  bell-cord  ay  plaintiff,  and  she,  be- 
lieving reasonably  that  the  stop  was  made  for  the 
purpose  of  allowing  her  to  alight,  was  injured  in 
attempting  to  do  so,  th«  question  of  contributory 


_  b  oneof  fact  for  the  Jury.— Nortti  Bir^ 

 8k  B.  Co.  T.  Calderwood,  (Ala.)  7  So. 

800. 

 Damages. 

25.  Where  a  train  falls  to  stop  at  a  flag  sta- 
tion which  is  a  passenger's  destination,  and  he 
Jumps  from  the  train,  receiving  no  injury,  he  can- 
not recover  exemplary  damages,  but  can  recover 
nominal  damages  only.— Kansaa  Ci^,  M.  ft  B.  B. 
Co.  V.  Fite,  (Miss.)  7  So.  223. 

Baggage. 

20.  A  passenger  on  a  railroad,  upon  arriving  at 
his  destination,  contracted  with  a  transfer  com- 

Sany  to  procure  his  baggage  from  the  depot  and 
eliver  it  at  his  residence,  and  he  surrendered  his 
checks  to  the  company.  It  then  refused  to  deliver 
the  baggage  to  him  until  it  vras  paid  certain  extra 
ohaiii;ea  for  transportation  claimed  by  the  railroad 
company,  though  the  owner  tendered  the  price 
agreed  to  be  paid  for  its  own  service,  and,  on  hla 
refusal  to  pay  these  extra  charges,  it  retained  his 
checks  for  a  time,  and  then  gave  them  up  to  the 
railroad  company.  Held  that,  under  the  contract, 
the  transfer  company  was  responsible  for  tiie  de- 
livery of  the  baggage,  and  the  owner  might  enf  oroe 
hiarubts  agmioat  It  by  suit  and  seqaestration.— 
— DaPontar.  NewOrleiuis  Traufer  Co.,  (La.)  7 
B0.VO6, 

OASBYIKO  WBAFONS. 

What  oonstitates  offluise — Amendment 
of  statute. 
1.  Code  Hiss.  I  9986.  proTldtiw  that  "any  per^ 
son  not  being  threatened  with,  or  having  good  and 
BufBcient  reason  to  apprehend,  on  attack,''  shall 
not  carry  concealed  weapons,  was  omaided  by  act 
March  9,  1888,  which  prorided  that  the  words  "or 
having  good  and  sufficient  reaaon  to  apprebend  an 
attadk"  be  stricken  out.  Held,  that  the  words 
**an  attack"  were  not  Intended  to  be  stricken  out, 
and  that,  on  a  trial  for  violatim  of  the  section, 
evidence  for  defendant  of  a  threatened  attack  oa 
him  was  admissible.— Earhart  t.  Stata^  (MlM.) 
7  So.  SA7. 

Election  of  oflteises. 

3.  As  the  act  of  carrying  a  concealed  weapon 
is  continuous,  the  introduction  of  evidence  of  pos- 
session and  concealment  at  different  times,  covered 
by  the  one  continuous  aotj  does  not  put  l^e  state  to 
an  election  of  the  partictilar  moment  of  the  offenso 
for  which  it  will  proceed  to  proseoute.— Btress  ▼ 
State,  (Ala.)  7  So.  49. 

InstruotioDB. 

8.  luaproseoutlonforcarrylngaeoncealediria- 
toi,  where  theonly  witness  Introdaoed  testifies  that 
he  did  not  see  the  pistol,  but  that  Its  impression  on 
the  outride  of  defendant's  coat "  was  so  alstlnot  and 
plain  that  he  could  tell  the  length  of  the  j^tol,  as 
well  aa  lu  shape  and  tioe,  oad  even  the  shape  at 
the  hammer,  "the  jury  alone  are  competent  to  draw 
the  inference  that  the  impression  was  made  by  a 
pistol,  and  a  charge  that  tuey  must  find  defendant 
guilty  is  erroneous.— Cotton  t.  State,  (Ala.)  7  So. 
148. 


Sob  .^filmatt. 


Oattae. 


OERTZOKABI. 

When  ilea. 

Where  an  action  Is  brought  nndar  ttie  Looi- 
slana  landlord  and  tenant  act  for  the  ejectment  of 
acontumocious  tenant  before  a  justice  of  the  peaoe 
who  baa  apparent  jurisdiction,  the  district  court  on 
appeal  has  the  same  jurisdiction  under  Code  Frac 
I^  art.  1139,  declaring  tbat  snoh  appeals  are^Uy 
be  tried  in  the  appellate  court  de  nt/tio;"  and  cer- 
tfornri  will  not  lie  to  it  on  the  ground  of  want  of 
Jurisdlotioi.— State  v.  Coco,  (La.)  7  So.  880; 

Chan^  of  Venue. 

See  Criminal  i<aio.  10-19. 
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Character. 

8ee  Criminal  Ltm,  61,  58. 

CHATTEL  UOSTQAGBS. 
Talidity. 

1.  A  mortgage  on  tiie  crop  to  1>e  grown  on  tfae 
land,  to  be  thereafter  Belected  nnderaoontraot  for 
ttie  rental  of  a  siven  quantity,  or  one  tract  out  of 
a  larger  tract,  is  a  valid  mortgage,  In  equity,  of 
tiie  crops  grown  on  the  land  aeleoted,  and  an  in- 
struction that,  at  Mie  time  of  giving  the  mortgage, 
the  mort^wcor  muBt  have  rented  a  definite  place 
on  which  l£e  crop  was  grown,  is  proper^  refused 
4W  mlsleadlDg.— Keith  t.  Ham,  (Ala.)  7  Bo.  234. 

9.  Under  Code  Ala.  1886,  8 1^1,  which  provides 
that  "a  mortgage  of  personal  property  is  not  valid 
unless  made  in  writing,  ana  subscribed  by  the 
mortgagor, "  when,  by  request  of  the  mOTtgagors, 
part  of  the  property  embraced  In  the  mortgage  is 
released,  and  other  property  substituted  by  inter- 
lineation, the  mortgage,  as  altered,  U  valid.— 
Winslow  T.  Jones,  ^ta.)  7  So.  9909. 

 Desoriptioii. 

8.  A  deed  of  trust  oonveylng  «<me  ten-horse- 
pow«r  engine  and  boiler,  Junes  jOftel  make, "  is 
void  for  nnoertainty  of  description.  —  LaOel  T. 
Miller,  (Miss.)  7  So.  821 

 CoQBlderatlon. 

4.  A  mortgage  purporting  on  Its  face  to  have 
been  given  "Tn  consideration  of  advances  made 
for  the  year  1884,  and  to  secure  the  same, "  recit- 
ing the  amount  to  be  the  sum  of  $100,  is  prima 
facie  sufficient,  as  to  oonslderatiMi,  between  the 
Immediate  parties  to  the  Instrument— I)yar  V. 
Stete,  (Ala.)  7  So.  367. 

Zilen—Friorities. 

6.  S.  mortgaged  tals  arm  to  plalntllb,  bnt  the 
deed  was  not  recorded  until  he  nad  executed  an- 
other mortgage  to  defendant.  Defendant,  before 
taking  his  mortage,  Inquired  of  8.  whether  plain- 
tiffs did  not  hold  a  mortgage  against  him,  and  was 
informed  that  they  did,  bnt  that  it  was  on  other 
proper^,  and  did  not  include  the  crop.  Held, 
that  the  information  waa  not  sufficient  to  put  de- 
fendant on  inquiry  as  to  what  was  included  in  the 
mortgage.— Simpson  t.  Hinson,  (Ala.)  7  So. 

Froeeoutiott  fbr  remorlng  mOTtgaged 

property. 

6.  An  indictment  tor  removing  mortgaged 
property  charg^  ttiat  the  mortgage  Hen  covered 
two  cows  and  two  calves.  Tlie  mortgage  purport- 
ed to  be  given  on  two  cows.  Held  no  variance, 
as  the  offspring  of  nuoteflged  animals,  whloh  are 
bom  after  the  making  of  the  mortgage,  are  snblect 
to  the  lien  of  snch  iiiaambnBC»,—i>jae  T.  Btaite, 
(Ala.)  7  So^  267. 

7.  On  an  indictment  toe  removing  mortgaged 
property,  the  recalling  of  a  witness  to  prove  the 
value  of  the  mortgaged  animals,  which  waa  per- 
mitted to  the  state  after  the  giving  of  the  oral 
otisrge  by  the  court,  was  within  the  discretion  of 
the  court,  and  famishes  no  ground  of  reversible 
«rror.— Dyv  v.  State,  (Ala.)  7  So.  267. 

8.  It  wpearlDg,  on  an  indictment  tat  removing 
mortgaged  property,  tbat  defaadant'a  wifo  aotad 
as  agent  both  (tf  hear  hnsbuid  and  the  mortgagee 
In  having  the  cotton  shipped  to  Kome  via  Owen*8 
Landing,  her  acta,  within  the  scope  of  her  agency, 
shonld  have  been  received  in  evidence, — Dyer  v. 
State,  (Ala.)  7  Bo.  997. 

9.  The  mortgagee's  letter  of  instinjction  to  de- 
fendant's vrife  was  to  have  a  bale  of  the  mort> 
caged  cotton  shipped  to  Rome,  Oa.,  and  his  verbal 
uiatructiou  to  defendant  himself  was  to  ''haul  the 
oottm  to  Owen's  Landing,  and  ship  it  to  Rome. " 
field,  that  the  delivery  of  the  cotton  at  Owen's 
landing,  where  it  was  destroyed  by  fire,  waa  not 
a  delivery  to  the  mortgagee,  at  his  anbaeqiiBnt 
risk.— Dyer  T.  State,  (Ala.)  7  Bo.  387. 

10.  Though  a  mortgagee  is  bound  civilly  by  an 
assignment  of  the  mortgage,  executed  by  another 
as  ms  agent,  his  alleat  partner  being  present  at  the 


time,  and  by  the  repreaentatlona  of  the  partner 
that  the  mortgage  debt  was  the  only  claim  held  bj 
the  firm  against  the  property,  he  eanoot  be 
criminally  unless  it  be  shown  that  ha  knaw  or  had 
knowledge  of  the  transfer  and  rapraaantatloM.— 
Foster  v.  SUte,  (Ala.)  7  So.  185. 

11.  One  who  has  assigned  a  mortgmgamaonpt 
and  has  acquired  a  landlord's  olaim  for  nopald  roiH, 
is  not  oriminally  liable  for  removing  the  crop,  Itbs 
acquired  the  Ileo  after  transferring  the  mortgwe, 
nor  if  he  aoqnired  It  before,  unless  he  knew  that 
when  the  mortgafle  waa  tranafarred  andt  rnia- 
sentationa  had  been  made  as  would  eatcv  him  nom 
an^Ung  any  other  Uan.— Foster  T.Statth  (Ala^jT 

Action  against  tlilrd  party  fbr  oonver- 
sion. 

12.  Though  a  landlord's  lien  Is  superior  to  a 
mortgage  on  the  crop,  a  purchaser  from  the  mort- 
gagor is  not,  in  an  aotdon  for  oonversion  by  the 
mortgagee,  entitled  to  show,  in  reduction  of  dam- 
ages, iSaX  part  of  the  amount  paid  by  him  for  the 
crop  was  tj  the  mortgagor  paid  to  his  landlord.— 
Eieith  V.  mm,  (Ala.)  7  So.  2S4. 

18.  In  an  action  for  the  oonversion  of  a  crop  by 
a  subsequent  mortgagee,  the  excess  of  the  pro- 
ceeds 01  the  sale  of  the  crop  over  the  debt  secnred 
by  defendant'.8  mortgage  oaunot  be  reoovared  as 
money  had  and  received. — Simpson  v.  HinsODi 
( Ala. )  7  So.  9tM. 

CoUeotion. 
Of  taxes,  see  Taxation,  19-31. 

Color  of  Title. 

See  Adverse  Possession,  7, 8. 

Community  Property. 

See  Biuband  and  Wife^  16-Sl. 

Complaint. 

In  orlminal  oases,  see  Criminal  LatPiX 

Compromise. 

See  Payment;  Release  and  DUcharga. 

Conditional  Sales. 

See  Sale,  4r8. 

Confession. 

Brfdenoe,  sea  CrtminaEXoio,  4B-ttL 
Of  Judgment,  aee  Judgmentt  1. 

CONFLICT  OF  I«AW8. 

Contracts. 

1.  In  a  suit  in  Mississippi  on  a  oontraot  6ia> 
ODted  in  another  state,  the  defense  that  the  con- 
tract was  made  on  Sund^,  and  is  void,  canaflt 
he  set  up,  if  it  la  not  vM.  nader  Of  law  of  tba 
state  in  which  it  was  made.— MoKeo  T.  Jonas, 
(Miss.)  7  So.  848. 

2.  Where  an  agent  for  non-redoent  dealers 
has  authority  only  to  exhibit  samples  and  receive 
orders,  which  be  commnnicates  to  his  principal 
for  acceptance  or  rejection,  an  order  so  transmit- 
ted is  similar  in  every  respect  to  an  order  to  pur- 
chase sent  direct  by  the  buyer  to  the  seller,  and 
when  accepted  and  filled,  and  the  goods  delivered 
to  the  carrier,  and  insured  by  the  buyer,  it  is  a 
completed  contract,  and  governed  by  the  laws  01 
the  state  of  the  vendor's  residence.— Clanin  T* 
Meyer,  (La.)  7  So.  188. 

Constables. 

See  Sheriffs  and  Conntattles,  ^  . 
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ooNsarrunoKAii  IiAw. 

Del^Atlon  of  power  to  regalata  tnfDo  In  llqiuH', 

■ee  Intoxleating  lAqium.!, 
Tuatlon  of  bmnkB,  ms  Bodm  ond  BanMniT)  9*  8. 

Tlttos  of  laws. 

1.  Aot  La.  1881,  No.  68,  enUUed'Anaet  to  pro- 
Tide  for  the  supply  of  water  to  the  dty  of  New  Or^ 
leans  by  the  New  Orleana  Water- Worki  Oompany, 
In  cases  of  the  muniolpal  taxation  of  said  oom- 
paoy;  to  authorize  provision  to  be  made  for  the 
payment  of  water  sQpply;**a&d'*to  regulate  the 
payment  of  taxes  Imposed  on  said  company, 
contrary  to  the  exemption  given  la  its  charter;"— 
does  not  violate  Const.  La.  arL  29,  providing  tiiat 
every  law  shall  embrace  bat  one  object— Conery 
T.  New  Orieans  Water-Wortts  Co.,  (La.)  T  80. 8. 

2.  Under  Const.  Ala.  art.  4, 1 3.  providing  that 
"each  law  shall  oontaln  bnt  one  subjeot,  which  shaU 
be  clearly  expressed  In  its  title, "  the  provision  of 
Act  Feb.  ft,  isan,  entitled  "To  oonsUtnte  the  town 
of  Blountsville  and  Ticislty,  In  Blount  county,  a 
separate  school-district,"  which  prohibits  the  sale 
of  intoxicating  liquors  within  the  dlstriot,  is  nncon- 
stltutionaL— Montgomery  t.  State,  (Ala.)  7  Bo.  51. 

8.  Under  the  provisions  of  airtiole  fiS  of  the 
constltntlon,  tbe  general  appropriation  bill  alone 
may  embrace  several  items  or  objects  of  expend!- 
tares  of  state  revenues.  All  otber  apprc^ations 
■hall  be  made  by  separate  bills,  each  embracing 
bat  one  object.  Beld,  that  Act  No.  61  of  1888,  en- 
Utled  "An  act  making  apOToprlations  to  pay  defi- 
ciencies due  by  the  stete  f(V  the  years  1886,  1^ 
and  1887, "  not  being  a  general  appropriatlMi  bill, 
and  embracing  in  Its  bodv  four  different  and  dis> 
tlnot  ol^ects,  is  nnoonstitntional  and  Tt^.— Eleln 
T.  State  Treasurer,  (La.)  7  So.  380. 

4.  Under  Const.  Ala.  art.  4,  {  9,  provtdli^ 
tbat  "each  law  shall  contain  bnt  one  subject, 
which  shall  be  clearly  expressed  in  its  title, "  tiie 
provision  of  Act  Feb.  10,  1888,  (Acts  1^^,  p. 
843,)  entitled  '•An  act  to  estahllsh  a  separate 
school-district^  to  be  known  as  the  •  *  •  and 
lor  tbe  appointment  of  a  board  of  trustees  for 
said  scbool-distrlot,  with  certain  powers  and  prlv- 
ll^es,  *■  whlchrequlres,  asaoonditioiLpreoedentto 
the  gnnting  of  a  liqniv  license,  that  the  anili- 
cant  have  the  recommendation  of  such  board  as 
to  his  moral  fitness,  is  unconstitutional,  the 
words  of  the  title,  "with  certain  powers  and  priv- 
ileges." having  no  force.— Glenn  t.  Lynn,  (Ala.) 
7  60.  834. 

Iiooal  or  special  laws. 

B.  Const.  La.  art.  46,  prohiUUng  the  general 
assembly  from  passing  any  local  or  special  law  fix- 
ing the  rate  of  interest,  exclusively  applies  to  con- 
tests between  Individuals.  It  does  not  apply  to  the 
regulation  of  interest  on  license  taxes  imposed  by 
a  municipal  corporation.— Ci^  of  New  Orleans  v. 
nremen's  Ins.  Co.,  (La.)  7  80, 88. 

Ttial  b^Jnry. 

6.  An  act  conferring  jurisdiction  to  tzy  mis- 
demeanors on  indiotmentj  without  a  lionstitutional 
provision  for  a  trial  by  Jarr,  Is  Told.— Collins  v. 
Btate,  (Ala.)  7  Bo.  260. 

7.  Const  Ala.  1875,  art.  1,  S|  7,  1%  which  pro- 
vide that  "the  right  01  trial  l^jmyshall  remain 
Inviolate, "  and  that  in  all  prosecutions  by  indict- 
ment the  aooused  shall  have ''a  speedy  public  trial, 
by  an  Impartial  jury"  of  the  county  or  district  in 
which  the  offense  was  committed,  contemplates  a 
common-law  jury  of  twelve  men,  and  Acta  Ala. 
1888-89,  p.  601.  prescribing  that  In  Barbour  coun- 
ty a  jury  for  the  trial  of  a  misdemeanor  on  an  in- 
dictment  shall  oonsist  oi  eUghX  man,  is  mioonsti- 
tuiionaL— ColUna  t.  Bute,  ^a.)  7  8a  SOO. 

Taxation. 

8.  Act  La.  Na  76  of  1886  provides  that  "corpo- 
ratlODs,  associations,  partnerships,  and  Individu- 
als of  foreign  governments,  doing  fire,  river,  in- 
land, Davigation,  or  marine  insuranoe  business  in 
this  state,"  shall,  tinder  certain  dnramstanoes, 
pay  a  tax  on  their  gross  reoeipts.  Held,  that  the 
aot  oioatos  a  property  tax,  ana,  being  oonftmHl  to 


a  particular  class,  Is  In  violation  of  the  require- 
ment of  tbe  state  constitution  that  "all  property 
shall  be  taxed  in  proportion  to  its  value. "— Paxter 
y.  North  British  St  iLlns.  Co.,  (La.)  7  Sa  699. 

«.  Code  Miss.  1880.  |i  667,  585,  as  amended  by 
Laws  1888,  providing  ihat  banks  shall  pays  priv- 
ilege tax,  whose  amotmt  varies  with  ibeii  capital 
stock  or  asMte,  in  Ilea  of  all  other  taxes,  does  not 
violate  section  30,  art  13,  of  the  con8tltutiot^  de- 
claring that  taxation  shall  be  eanal  and  nnlfonn 
throughout  the  state,  and  t^at  ul  property  shall 
be  taxed  in  proportion  to  its  value,  since  the  legis- 
lature, havuig  poweor  to  exempt  propertj  from 
taxation,  may  provide  that  a  privilege  tax  be  sub- 
stituted for  aliotlierson  the  property  to  be  taxed. 
— Vicksburg  Bank  V.  Worrell,  (Miss.)  7  Bo.  819. 

10.  The  provision  of  Act  Ia  1888,  No.  80,  for 
the  adjudication  to  the  state  of  land  sold  fortutea, 
is  not  in  (inflict  with  Const.  La.  art  210,  provid- 
ing that  there  shall  be  no  forfeiture  for  non-pay- 
ment of  taxes,  but  the  proper^  shall  be  advertised 
and  sold.— Martinez  v.  Bute  Tax  Collector,  (La.) 

11.  Assessments  under  Laws  Ala.  1884-86,  pp. 
020-622,  authorizing  the  city  of  Birmingham  to  as- 
sess abutting  owners  for  paving  streets  and  like 
improvements  in  proportion  to  the  benefit,  and 
make  such  assessments  a  lien,  are  not  a  tax,  with- 
in Const  Ala.  art  11,  J  1,  which  requires  that  all 
taxes  shall  be  assessed  In  exact  proportion  toths 
value  of  tbe  property  levied  on,  and  section  7,  which 
provides  that  no  city  shall  levy  a  larger  rate  of  tax- 
ation, in  any  one  year,  than  one-half  of  one  per 
centum  of  the  value  of  tbe  property  as  assessed  for 
state  taxation  during  the  preoeding  year,  and  tha 
met  of  1884-85  is  constltutionaL— CUy  of  Birming- 
ham V.  Baein,  (Ala.)  7  So.  386w 

13.  Thecharterof  thecityof  Blrmingtaam,|90L 
suhd.  25,  provides  that  "if  there  is  any  property  In 
the  city  on  the  1st  day  of  January  of  the  then  current 

J ear,  which  was  not  in  the  cl^  on  the  1st  day  <tf 
auuaryof  the  preceding  year,  *  •  •  and  con- 
sequently not  assessed  for  state  taxation  daring 
the  preceding  year,  ttien  It  shall  be  lawful  for  the 
clerk  of  the  hoard,  and  It  shall  be  his  duty,  to 
assess  such  property  •  *  *  at  a  fair  valuation, 
*  *  *  which  shall  be  added  to  the  valuation  a* 
assessed  for  state  taxes  for  the  M^oedlng  year,  ■* 
and  the  municipal  taxes  assessed  on  the  resulting 
valuation.  Tbe  provision  is  likewise  extended  to 
Improvements  erected  in  the  preceding  year,  and 
enliaucing  the  value  of  the  prwerty.  Beld,  that 
this  section  la  In  violation  of  Coiai.  Ala.  art  11, 

{7,  which  provides  that  "no  city  »  •  •  thall 
avy  or  coltect  a  larger  rate  <a  taxation  in  any 
one  year  on  the  property  thereof  than  one-half  of 
1  per  cent  of  the  value  of  such  property  as  as- 
sessed for  sute  taxation  during  the  preoedlns 
year. "— Elyton  Land  Co.  T.  Oltr  of  Birmlii^lim. 
(Ala.)  7  So.  901.  * 

License  tax. 

18.  Act  La.  101  of  1886.  1 12,  which  provides  an 
annual  license  for  every  individual  carrying  on  the 
business  or  profession  of  master  builder,  or  mechan- 
ic who  employs  assistance,  does  not  contravene  the 
provisions  of  Const  La.  art  306,  wblob  exempta 
from  the  payment  of  a  lioense  tax  those  who  am 
employed  in  mechanical  pnrsnita.— Theobalda  t. 
Conner,  (La.)  7  Bo.  689. 

Frohibitlng  smoking  in  stareet  oars. 

14.  Ordlnanoe  No.  4197  of  the  dty  of  New  Or- 
leans, approved  January  3,  1890.  which  prohibits 
smoking  id  street  cars  u  nder  penalty  of  fine  and  im- 

Srisonment  Is  not  unconstitutional,  since  it  neither 
eprives  any  one  of  personal  liberty  nor  Invadea 
any  right  of  private  property. — State  v.  Hsidea- 
h^n,  Oa.)  7  So.  63L 

Mandamus  to  enforce  contracts. 

16.  Act  La.  No.  188  of  1883,  which  authorises 
mnndnmua  proceeding  to  coerce  specific  perform- 
anoe  of  contract  obligation  In  certain  oaaea,  Is  not 
nnoonstltutioaal,  torlt  is  «  general  atatnte,  reme- 
dial la  oharaeter  only,  divesting  no  vested  right, 
and  impairing  no  oblfgatlon  Of  contract— State  V. 
New  Orleans  Utgr       XL  Co..  (La.)J  80.  «Oft, 

)vtiOogle 
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Contempt, 
violation  of  injnnotlon,  see  Injwustton,  14. 

CJontOBt. 
Of  willB,  see  Wills,  8, 9. 

Oontliiaanoe. 
In  orlminal  case*,  se«  Criminal  Law,  90-S8. 

CONTRACTS. 

8ae,  also,  AaaiQnment  Jar  Ben^  ttf  CredUorn; 
Oanitn;  Chattel  MortgMm:  Deed;  ffraudB, 
Statute  qf;  Fraudulent  CoiMwvafice*;  Irmir- 
once;  Interest;  Landlord  and  Tenant;  Mort- 
gages; Negotiable  Inatntments;  PaTtnersMp; 
Pledge;  Frtnctpal  and  Agent;  Principal  and 
Surety;  Belease  and  Dts^arge;  Sale;  8pei^ 
Performanee;  Usury;  Vendor  and  Vmaee. 
Estoppel  by,  see  Eattyppel,14, 16. 
Of  ciues,  see  Municipal  OorporatUms,  18-19. 
oorporations,  nee  Corporations,  fl|  7. 
htrlE^,  see  3fa«teraTuZ  Servant,  1. 
InsursDoe,  see  Ininirance,  1,  2. 
Besoissioii,  see  Equity,  S-10. 

Nature  and  reqnisStea. 

1.  Tbe  fact  that  tba  vendor  said,  dnrlng  the 
negotiations  for  tbe  sale  of  land  la  an  inoorporated 
l»d  company  to  defendant,  for  wblob  he  received 
his  notes  In  payment,  tbat  he  would  sell  enough 
luidand  stock  to  pay  defendant's  notes  as  they 
matured.  Is  not  safflofent  to  establish  a  contract  to 
that  effect.— Lakeside  Land  Co.  T.  Dnnngoole, 
(Ala.)  7  So.  Ui. 

8.  Where,  In  negotiations  for  the  sale  of  cer- 
tain coal,  it  is  the  understaudlag  and  intention  of 
the  seller  that  the  sale  shall  take  effect  on  August 
18th,  while  the  buyer  und^tands  that  it  is  to  take 
«fFoct  on  August  floth,  and  the  seller  does  not  oom- 
mnnicate  lus  understanding  to  the  buyer  until 
after  the  propoBed  agreement  la  signed,  there  is 
no  contract  for  want  Of  mutual  assent.— Fitts- 
burgh  A  &  Coal  Co.  t.  Bladk,  (Lft.)  7  So.  m 

VaUdlty. 

5.  A  writlnsBlgDedbydafeBdatttreoltlngthat 
he  has  recelveda  relinquishiDent  of  a  lease  '*for 
consideration  of  tlBO,  to  oe  paid  in  ten  d^rs, "  la  a 
sufficient  promise  of  defendant  to  pay  auch  amount, 
—Dexter  ▼.  Ohlander,  (Ala.)  7  So.  115, 

Ferformanoe. 

4.  Where  there  is  no  prorldon  In  a  building 
ocmtract  ag^nst  aodidant  or  inerltable  necessity, 
thecontra^or  cannot  reoorer  a  sumvetainadby  the 
owner  as  security  for  tbe  faithful  completion  of  the 
work,  though  ^e  house,  when  nearly  completed, 
was  destroyed  by  flre  wlthoat  the  oontzactor'a 
fault— CutcUfC  T.  MOAnnally,  (Ala.)  7  So.  810. 

Actions  on. 

6.  The  purohaser  of  a  decree  for  the  sale  of  a 
tract  of  land  to  satls^  a  vendor's  lien,  as  part  of 
the  consideration  therefor,  agreed  with  his  ven- 
dor, and  with  parties  who  had  at  rarioos  times 
sut»equent  to  the  creation  of  tbe  Hen  purchased 
parts  of  the  land,  that  bef(n«  enforcing  said  de- 
cree he  would  file  a  petition  to  determine  the  or- 
der In  which  tbe  parcels  of  land  should  be  sold 
to  satisQr  the  decree,  it  behig  further  agreed  that 
the  original  uid  sub  purchasers  of  the  l^id,  or  any 
one  of  them,  might  answer  and  introdnoeeridence 
in  support  of  their  claims,  and  that  the  oonrt 
riioold  determine  the  equities  between  the  orig- 
inal and  sub  purchasers  among  themselves,  and 
between  each  and  all  of  them  and  t^e  purcbaaer 
cf  the  decree.  Held,  that  the  interests  of  the 
parties  to  the  contract  were  several,  and  there- 
fore one  of  them  mieht  maintain  an  action  for  Its 
breach.- Burton  V.  Henry,  (Ala.)  7  So.  986. 

6.  Defendant,  in  consideration  of  the  relin- 
quishment of  a  lease  by  pl^ntlfl,  obligated  him- 
self to  pay  a  certain  sum.  By  the  ralinqolshment 
plaintiS  gave  np  all  his  rignt  and  olum  to  tbe 


premises  "tbat  1  bave  Oy  virtue  of  a  tlve-yeara 
lease, "  etc  In  ati  action  to  recover  from  defend- 
ant tbe  amount  be  agreed  to  pay,  the  evldenoe 
showed  that  the  owner  of  the  premises  wished  to 
sell,  and  oould  not  do  so  on  account  of  the  leaae, 
and  that  defendant  acted  as  bis  agent,  or  as  agent 
of  the  expected  purchaser,  in  securing  the  relin- 
qulsbmenL  Held,  that  the  validity  of  the  lease, 
the  time  it  had  to  run,  or  whether  tbe  relinqniah- 
ment  vested  any  interest  In  defendant,  are  Imma- 
terial quesUone,  since  the  obligation  waa  given  In 
oonsideratlon  of  tbe  relinquishment,  to  make  way 
for  the  sale  without  regsurd  to  tbe  character  of  the 
lease.— Dexter  v.  Ohlander,  (Ala.)  7  So.  lU. 

— — Pleading. 

7.  In  an  action  on  an  agreement  to  paj  a  oes^. 
tain  sum  for  rellnqnlsbmeDtof  a  lease,  wtietlier 
plaintiff  bad  su<di  an  interest  In  tbe  premisaa  aa 
would  support  the  relinquishment  goes  to  the 

?uestion  of  the  consideration  defendant  received, 
or  the  liability  he  inourred,  and  need  not  be  shown 
^  the  oomplatnt.— Dexter  t.  OUaader,  (Ala.j  7 
£fo.  IIB. 

— —  Eridence. 

8.  In  an  action  for  breach  of  a  oontraot  to 

<* harden  and  temper,  in  a  workman-like  manner," 
certain  hoe  and  scytae  blades,  the  burden  is  on  the 
plaintiff  to  establish  that  the  materials  used  in 
their  manufacture  were  of  snoh  quality  that  the 
bladea  could  by  proper  treatment  have  been  effi- 
ciently tempered  and  hardened.— Hood  y.  IMiatoii, 
(AlaJ  7  Bo.  7Sa. 

9.  In  an  aotlon  for  bt«atih  of  a  eontrsot  to 
**harden  and  temper,  In  a  workman-like  manner,  ** 
certain  hoe  and  serine  blades,  where  tbe  bosinesa 
manager  of  defeDoaut,  called  as  a  witness,  has  de- 
tailed the  terms  of  tbe  oontraot,  he  is  properly  per- 
mitted to  state  that  defeodants  "bu  performed 
their  part  of  the  agreement.  "—Hood  v.  Dlsslon, 
(Ala)  7  So.  782. 

10.  In  an  action  for  breach  of  a  oontraot  to 
''harden  and  temper,  in  a  workman-like  manner," 
certain  hoe  and  scythe  blades,  where  one  of  plain- 
tiffs witnesses  baa  testifled  tbat  defendanta  ua- 
skillfnlly  plaoed  as  many  asSOdoien  bladaaln  tba 
furnace  at  a  time,  whlw  was  unworkman-Uke,  It 
is  competent  for  defendants  to  discredit  such  state- 
ment by  proving  that  to  have  done  so  would  have 
cooled  the  f  umaoe,  and  greatly  delayed  the  worlu 
-Hbodv.Dlsston,  (Ala.)  7  So.  789. 

Oontributory  Negligence. 

See  NegUgenest  5-7;  Master  and  Servcmtt  tt. 

OoiLverslon. 

See  lyomr  and  ComMVfon. 

OonveyazLoes. 

See  C^ttel  Mortgages;  Deed;  JVouduIant  Co»> 
veyanoa;  MiMig<^jes:  SaXe;  Vendor  and  Ven- 
dee. 

C0NVI0T8. 

Hiring  out  oonvlotB— LiabiUly  on  bond. 

The  principal  and  soreties  In  a  bond  to  se- 
cure perfonnanoe  of  a  contract,  dated  February 
38,  1S70,  for  tbe  hiring  of  convicts  for  more  than 
one  yoar,  are  not  liable  thereon  for  a  default  In 
payment  for  labor  employed  after  the  first  year; 
the  contract  being  illegal  and  Inoperative  for  any 
longer  term.— State  v.  ftOIard,  (Ala.)  7  Ba  TVBb 

COKPOEATIONB. 

See.  also,  Banhs  and  BanMng;  CaXTien;  Hons 
and  Street  RaOroads;  Insummoe;  MwUeipiA 
Corporations;  Bailroad  Companies;  SdiooHs 
ana  SchooUDistncts. 

bispection  of  books  by  stoekbolders  ot  nationsl 
hanks,  see  Banks  and  BaeMnq,  B,  <k 

iMntUm  of  stook,  aaa  Sonitlon,  8, 4. 
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FrlvllegM  ot  oflBoen. 

1.  Under  Act  Tenn.  Feb.  1S48,  Inoorporatiag 
a  railroad  company,  and  providing  that  we  '^offl- 
and  servanta  of  aala  oompany  iliall  be  ex- 
empt tc<m  militoiy  datr  esoept  in  oasea  ot  Inva- 
alon  or  insnrreotlons.  and  shall  also  be  exempt 
from  aerviag  on  Juries,  and  worlring  on  pablio 
roada, "  and  under  Act  Ala.  Jan.  1850,  inco^orat- 
ing  tbe  same  road,  and  allowing  the  company  '*all 
the  rights,  powers,  and  privileges  "granted  bytlie 
ftamer  charter,  a  servant  of  the  companv  ia  ex- 
«zipt  from  working  on  public  roads  in  Alabama. 
—Johnson  T.  State,  (Ala.)  7  So.  2B3. 

9b  The  exemption  from  such  duty  is  not  a  mere 
ptmmal  privilege  totlie  olBoers  or  servants  of  the 
company,  but  is  a  right  orprivilege  of  the  corpo- 
ra ti  on  itself.— Johnson  v.  State,  (Ala.)  7  So.  &S. 

BteotfoB  of  c^oen. 

8.  Under  a  by-law  of  a  corporation  providtng 
that  "the  directors  shall  elect  from  their  oumber 
a  president,  vice-president,  and  such  other  assist- 
ants as  are  necessary,  said  assistants  to  hold  their 
ofttee  at  the  pleasure  of  the  directory, "  the  presi- 
dent is  not  Included  in  tiie  term  **HBiBtBnU.**— 
Archer  t.  Whiting,  (Ala.)  7  8a  68. 

Enjoining  oorporation  from  voting 
stook  in  another  oorporation. 

4  Wtaero  a  transportation  company,  holding 
the  majority  sto<A  in  an  ice  and  cola  storage  oom- 
pany,  proposes  to  deal  with  the  latter  by  iiaviug 
Its  cars  re-iced  at  the  works  of  that  company  at 
a  nominal  price.  It  may  be  enjoined  from  voting 
Its  stock  In  ttwt  oompan;  at  the  election  of  direct- 
ors; but  If  the  first-named  oorporation  acts  only 
tbroagb  organizations  under  its  control,  an  in- 
Jnno^u  wlU  not  be  gntntad.— American  Bef  riger- 
ating  St  Constmotion  Co.  v.  Linn,  (Ala.)  7  So.  191. 

5.  Where  one  corporation  acquires  a  majority 
of  the  stock  of  another  corporation,  and  the  two 
have  substantially  the  same  field  of  operation,  so 
that  the  profits  of  one  mar  be  enhanced  a  dim- 
inution of  those  of  the  other,  or  where  there  is  a 
conflict  of  interest  between  the  two  in  the  matter 
of  expenditures,  or  In  the  division  of  earnings,  the 
corporation  owning  the  majority  of  stock,  its 
agents  and  employes,  and  all  other  persons  acting 
in  its  Interest!  may  be  enjoined  from  voting  its 
stock  In  the  election  of  officers  of  the  rival  corpo- 
ration,  or  from  exerolBlng  the  power  a  majority  of 
■took  ecmtera  in  oontroUlog  uid  governing  such 
corporation.— Ifemphla  &  a  B.  Co.  T.  Wood,  (Ala.) 
TBalOS. 

Contracts. 

6.  A  promissory  note  payable  to  the  order  of  a 
eorporation,aud  a  mortgagis  securing  the  same,  were 
assigned byiispresideatand secretary;  theassign- 
ment  being,  in  substance:  **We,  thennderslgoed, 
D.  R.T.,  president,  and  C.  8.  B.,  secretary,  of  the 
P.  St  W,  N.  Co.,  have  transferred  to  J.  C.  the  at- 
tached mortgage  and  note,  and  on  the  part  of  said 
company  have  hereto  attached  our  names  and  af- 
fixed oar  seals,"— tbey  signing  their  individual 
names,  and  using  statutory  private  seals  Held, 
that  the  assignment  is  apon  its  face  the  act  of 
the  company,  tJiroagh  these  offloers,  and  not  the  In- 
dividual act  of  the  officers:  and  a  bill  setting 
np  the  assignment,  and  alle^g  that  the  officers 
had  anthonty  to  make  it,  shows  a  valid  transfer 
of  the  note  and  mortfrage  to  the  assignee,  and  is 
not  demurrable  as  not  showing  that  the  company 
had  parted  with  its  title  to  these  instruments. — 
Lay  V.  Austin,  (Fla.)  7  So.  148. 

7.  The  execnttonbya  trading  oorporati<Hi  Of  a 
mortgage  of  its  property  as  securitT  for  money 
borrowed  in  the  pcoaeeaUxm  of  Its  business  is  not 
vUiu  vim.  The  power  exists  by  Implication,  In 
the  absence  of  charter  limlt»tloni.~WoodT.  Mey- 
er, (Miss.)  7  So.  869. 

Stook. 

8.  Sobsoribers  for  stock  of  an  incorporated 
eompaoy,  whose  capital  is  fixed  at  a  certain  sum. 
whose  share!!  are  limited  to  a  oertaln  number,  and 
whose  charter  provides  that  payment  shall  be 
made  as  may  be  determined  by  the  board  of  dl- 
reotors,  cannot  be  oompelled  to  pay  until  the  whole 


capital  has  been  snbscribed  for  and  the  board  has 
called  for  payment,  unless  it  is  shown  that  by  their 
acts  they  have  waived  their  rights  in  those  regarda. 
— fixpositiOQ  Ry.  &  Imp.  Co.  v.  Canal  Bt,  B.  Br. 
Co.,  (La.)  7  So.  687. 

9.  One  who  subscribes  for  stock  of  a  oorpora- 
tion does  so  with  reference  to  the  laws  of  the  stale 
under  which  the  corporation  Is  organized;  and  s 
subscriber  for  stock  in  a  Virginia  oorporation  Is 
liable  for  an  assessment  thereon  made  uterhe  has 
transferred  the  stock,  aa  Code  Va.  187S,  c  67,  $  ae, 
provldeB  that  '*no  atook  shall  be  assigned  on  the 
books  without  the  consent  of  the  company  until  all 
the  money  which  has  become  payable  thereon  shall 
have  been  paid,  and  on  any  assignment  the  as 
signee  and  assignor  shall  each  be  liable  for  any  in- 
stallments which  may  have  accrued,  or  which  mw 
thereafter  accrue,  and  may  be  proceeded  against, 
in  the  manner  before  provided, "  by  action  or  mo- 
tion.—Morris  V.  Glenn.  (Alo.)  7  Bo.  90. 

10.  Where  a  subscriber  to  the  capital  stock  of  a 
oorporation  gives  in  payment  his  demand  notes* 
a  call  by  the  directors  for  the  unpaid  subscrlptloa 
Is  not  necessary  to  enable  the  assignee  of  thecorpo- 
ration  to  sne  on  ibe  notes,  or  to  file  a  bill  to  subjeot 
to  their  payment  property  fraadulenUy  conveyed 
b^he  subscriber.— Rose  t.  Bromberg,  (Alk)  7S& 

11.  In  a  suit  by  legatees  against  a  railroad  oom. 
wmy  for  the  value  of  shares  of  its  stock  owned  by 
the  testator,  it  appeared  that  the  executor  had  surv 
rendered  the  stock  to  a  committee  of  reorganlza- 
tloQ,  and  had  taken  therefor  negotiable  cer^fl- 
cates,  to  be  redeemed  by  a  new  issue  of  stock  when 
the  reorganization  was  effected.  These  oertiflcates 
were  transferred  by  the  executor  after  his  remove 
by  the  court  from  the  trust,  and  after  varioos 
transfers  they  were  taken  up  by  the  oommny,  and 
the  new  stock  issued  to  the  hulde».  Held,  that 
the  railway  company  was  liable  for  the  value  of  the 
stock  at  the  time  of  the  new  issue. — Mobile  &  0» 
Ry.  Co.  V.  Humphries,  (Miss.)  7  So.  532. 

 Bights  of  bona  flde  purchasers. 

1&  A  bona  fide  purchaser  of  oertiflcates  of 
■took,  upon  wbloh  a  power  of  attorn^,  authoris- 
ing their  transfer  to  any  person,  is  indorsed  by  the 
person  inwhosename  the  certifloates  were  issued, 
and  who  was  the  last  registered  stocUiolder, 
takes  them  relieved  of  a  trust  «w<irt-ipg  back  ox 
the  registry,  though  the  transfer  tosnoh  porohsser 
is  not  registared.— Winter  r.  HontgamerT  Gaa- 
Llght  Co.,  (Ala.)  7  So.  77S. 

Members  and  stockholdera. 

18.  Where  a  oorooratloo,  at  the  time  its  stock 
Is  subscribed  for,  has  by  law  (Code  Ala  1876,  | 
1816)  a  lien  on  the  atook  for  unpfud  subsoriptioo, 
to  enforce  which  a  suit  In  equi^  may  be  main- 
tained, and  ia  also  authorized  to  sue  its  stockhold- 
ers at  law  for  such  subscription,  a  statute  (CJode 
Ala.  1886,  i  1674)  giving  such  corporation  a  lieu  on 
the  shares  of  its  stockholders  for  any  debt  or  llo. 
billty  due  from  them,  and  authorizing  it  to  S(dl 
such  shares  on  notice  to  the  stookholaer,  merely 
enlarges  the  remedy  for  legal  rights  already  ex* 
isting,  BO  far  as  the  sale  of^ »tock  for  unpaid  sub* 
scriptlon  is  concerned,  and  is  not  unconstitutional 
when  applied  to  subscripttons  made  before  its jpas- 
sage.— Tutwller  v.  Tusodoosa  Coal,  Iron  ft  uuid 
Co.,  (Ala.)  7  So.  898. 

14.  Dividends  declared  on  stockina  corporation 
are  payable  on  demand,  and  until  demand  and  re- 
fusal prescription  does  not  begin  to  run  against 
the  person  eatilled.— Armant  YTSaw  Orleans  As  C 
a  Co.  (La.)  7  So.  85. 

15.  Where  the  stock  of  an  expiring  corporation 
is  merged  into  the  stock  of  a  new  one,  organized  as 
its  snooesBor,  acquiriog  its  franohlses  and  assum- 
ing its  oUlgations,  a  provision  inserted  in  the 
charter  of  the  new  company,  forfeiting  dividends 
not  (daimed  within  three  years  from  the  time  when 
declared,  is  not  binding  upon  the  old  stockholders, 
except  from  the  time  when,  expressly  or  by  imp 
plication,  they  consent  thereto  oy  assuming  the 
quality  of  stockholders  in  the  new  company.  An 
old  stockholder,  who  has  been  Ignorant  oi  his  rights 
and  of  the  transfer,  and  who  claims  his  dividends 
as  soon  as  informed  of  their  etisteaae,  oonnot  be 
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Affected  dt  eucii  prontiOD  except  in  ruturo.— Ar- 
msDt  V.  Hew  Orfauis  ft  C.  R  Co.,  (La.)  7  Bo.  SK- 
IS. A  itookbolder  In  a  railroad  ooiapaay  who,  at 
a  meeting  of  the  etookholders,  TOtes  for  the  lease 
of  the  road  to  another  oompany,  cannot,  while  his 
oompanj  continuea  to  be  committed  to  the  lease, 
attack  ita  TaUdUy.-'Bfemplila  At  a  &.  Co.  T.  Qnj' 
ton,  (Ala-)  7  Bo.  m 

Uemben  and  Btookholdera--AotlonB  by. 

17.  An  averment  by  stookboiders  that,  before 
ttUsg  a  bill,  they  reqcested  the  oorporatton  to  bring 
suit,  which  it  neglected  to  do,  la  anffldeot  to  an- 
thorize  them  to  sue  in  their  own  namea.— Uempbia 
ft  a  B.  Co.  T.  Wood,  (Ala)  7  Bo.  106. 

X>iB801titfon. 

18.  A  snit  in  eonity,  against  a  corporation  by 
one  of  its  Btockholaers,  to  dissolve  the  corporation 
beoanse  of  a  fraudulent  sale  of  land  made  to  it  by 
a  director  after  the  incorporation,  cannot  be  main- 
tained. The  proper  remedy  is  a  snit  by  the  oorpo* 
ration,  tbrou(;b  its  lawful  ageate,  or,  on  their  re- 
fusal to  act,  by  one  then  a  slookbolder  to  set  the 
aale  aside.— TutwUer  v.  Tuwwlooaa  Goal,  Iron  ft 
Land  Co..  (Ala.)  7So.8(M. 

19.  In  a  suit  against  a  corporation  to  enjoin 
It  from  selling  complainant's  stock  to  pay  the 
balance  dae  on  bis  subscription,  and  to  dissolve 
the  oorporatlon  beoanae  of  a  fraudulent  sale  of 
land  to  It  by  a  director,  the  president  of  the  oorpo- 
ratlon, against  whom  no  fraud  is  charged  nor  ra- 
lief  prayed,  cannot  be  made  a  par^  for  purposes 
of  disoorery,— Tutwiler  v.  Tuscaloosa  Coal,  Iron 
ft  Land  Co.,  (Ala.)  7  Bo.  89& 

30.  In  a  suit  to  dissolve  a  corporation  beoanae 
of  a  fraudulent  sale  to  It  by  a  director,  the  latter 
ia  a  ceceasary  party.  —  Tutwiler  v.  Tuscaloosa 
Coal.  Iron  &  Land  Co.,  (Ala.)  7  So.  808. 

Foreign  oorporations. 

21.  A  bill  in  equity  by  a  foreign  corporation, 
to  have  a  loan  evldentwd  by  notes  secured  by 
a  mortgage  declared  a  lien  on  land,  wbiob  shows 
on  its  face  that  the  loan  was  made  by  complain- 
ant in  the  state,  la  demurrable,  nulesa  it  uleges 
that,  wben  the  loan  was  made,  oomolalnanta  had 
oomplled  with  ConsL  Ala.  art.  14,  )  4,  embodied 
faa  Act  Ala.  Feb.  98,  1887,  requiring  a  foreign  oor* 
tKiratlou,  before  doing  business  in  the  state,  to 
file  in  the  otBce  of  the  secretary  of  state  an  instru. 
ment  in  writing  designating  at  leaat  one  known 
place  of  business  In  the  state,  and  an  authorized 
agent  or  agents  thereat — Christian  T.  American 
I^hold  Land  &  Mortgage  Co.,  (Ala.)  7  So.  4^. 

23.  The  prosecution  or  defense  of  an  action  is 
not  the  doing  of  business  in  the  state,  within  the 
meaning  of  snob  acts.  —  Christian  T.  American 
Freehold  Land  ft  Mortgage  Co.,  (Ala.)  7  So.  437. 

28,  The  single  act  of  making  one  loan  of  money, 
And  taking  a  mortgage  to  secure  it,  In  Alabama, 
by  a  foreign  corporation  engaged  In  the  business 
of  loaning  money  on  mortgages,  wben  it  has  no 
place  of  business  or  agent  In  the  state,  is  a  viola- 
Uon  ctf  Ckmst  Ala.  art.  14,  $  4,  providing  that  no 
foreign  oorporatlon  shall  do  an  v  business  "  in  the 
atate  without  baving  at  least  one  known  place  of 
busincM,  and  an  autnorized  apent,  therein. — Fnr- 
riorv.  New  England  Mortgage  Seoarlt^  Oo.,  (Ala.) 
7  6o.  m 

COSTS. 

Discretion  of  court,  see  Appeal,  88. 
Of  gamlsbee,  see  QamiahmerU,  4. 

Bight  to. 

1.  Code  Miss.  1S80,  S  1497,  providing  that,  If 
plaintiff  shall  not  recover  more  than  $150,  he  shall 
not  recover  costa,  unless  the  Judge  ceiiiflea  that 
plalntUE  bad  reasmable  gxoand  to  axpeot  to  re- 
covor  more  than  that  sum,  has  referenoe  to  ac- 
tions ex  contractu  only,  and  no  snob  oertifioate  Is 
necessary  to  carry  costs  in  an  action  for  damages 
to  land  by  improper  oocstractioo  of  defendant's 
railroad.— Eansaa  (^tgr,  M.  ft  B.  B.  Go.  t.  Matay, 
(Hiaa.)  7  Bo.  384. 


Taxation. 

3.  A  stipulation  in  a  note  to  pay  *  all  ooets  for 
collecting  the  above,  not  leas  titan  ten  per  cent., " 
includes  an  attomey'a  fee  for  brlnglnf  anlL— WlUr 
iama  r.  FLowera,  (Ala.)  7  S&  483. 

Costs  on  appeaL 

8.  Outlays  for  printing  the  brief  requlreA  by 
the  rules  of  the  supreme  court  are  not  oharaes 
sascepttble  of  being  taxed  as  costa  of  appeal,  which 
the  party  cast  la  condemned  to  pay. — Clino  T.  Crea- 
cent  City  B.  Ca.  (La.)  7  So.  66. 

In  orlmlnal  cases — Knforoement. 

4.  Code  Ala.  1 460B,  provides  that.  If  a  fine  and 
ooata  are  not  paid  or  a  Judgment  confessed  there- 
for, the  defendant  must  either  be  imprisoned  in  the 
county  jail,  or,  at  the  discretion  of  the  court,  sen- 
tenced  to  hard  labor  for  the  ooun^.   Scwtlou  4501 

Srovides  that  if,  on  oonviotlon,  Judgment  is  ren- 
ared  ag^st  the  accused  that  be  perform  hard  la- 
bor for  the  ooun^,  and  U  the  costs  are  not  preaent. 
ly  paid  or  judgment  oonfeased  therefor,  tneD  the 
court  majf  impose  additional  hard  labor  for  each 

Sirlod  as  may  be  sufficient  to  pay  the  costs,  eta. 
eld,  that  where  defendants  have  been  convicted 
of  carrying  on  a  lottery,  which  offense,  under  Code 
Ala.  I  406b!  la  punishaole  by  fine  without  imprison, 
ment,  and  nava  paid  the  fine  impoaed,  but  refused 
to  pay  the  costs,  payment  of  the  same  may  be  en- 
forced by  sentence  to  hard  labor,  under  tfaa  above 
sections. —Ex  parte  Joice,  (Ala.)  7  Bo.  ft. 

Oo-Tenanoy. 

Saa  TsnoTUV  in  Common  and  Joint  Untanoy, 

Oounter-Olalnu 
Bee  Set-Off  and  Counter-Claim. 

00X7NTIES. 

See,  also.  Bridget;   Siglvuiaut;  School*  and 

SchooJrDistricta. 
Aid  to  railroads,  lea  BaUroad  Compantta,  0. 
Bond  of  bridge  boilder,  eea  firfdffn,  S-fi. 
Powers,  building  bridges,  see  Bridgett  h  3. 

Liabilities — Claims  of  jurors. 

1.  A  fund  set  apart  nnder  Code  Ala.  1886, 1906, 
making  the  claims  of  jurora  and  for  certain  other 
expenses  preferred  olaimh  agalnat  tha  eoimty,  and 
requiring  the  county  treasurer  to  set  apart  a  sulD- 
cient  fund  for  their  payment,  can  be  used  for  the 
payment  of  tbe  current  claims  of  those  classes 
only,  and  jurors  oertlfloates  for  aervloea  previ- 
ously rendered  are  not  entitied  to  parment  out 
of  It— AUen  T.  Watta,  (Ala.)  T  Soi  ImL 

County  boaxd. 

3.  It  Is  tbe  duty  of  otmnty  oommlaaioaers,  tm- 

der  Act  Fla.  June  7, 1889,  which  '^provldea  for  the 
appointment  of  county  boards  of  health  tn  and  for 
tbe  several  conntlea, "  etc,  to  cause  a  tax  to  be  aa> 
sessed  uid  levied,  not  to  ezoeed  In  any  year  one 
mill  on  the  dcdlar,  to  defray  tiw  aspenaea  of  the 
board  of  health  of  the  county,  when  proper  request 
Is  made  for  that  purpose  ^  aald  boara.— State  t. 
Bose,  (Fla.)  7  So.  870. 

8.  In  Mississippi,  the  power  d  a  board  at  sa- 
pervlaors  over  court-houses,  and  sites  for  oourt- 
faooees,  is  complete  and  exclusive,  and  no  court  can 
interfere  with  tbe  exeroiae  of  this  power,  ao  long  as 
it  is  exercised  only  unwisely,  ana  without  discre- 
tion; and  the  purchase  of  a  site  for  a  court-house, 
tbe  county  having  already  a  court-house  site,  is 
nob  such  a  usurpation  of  power  aa  will  warrant 
the  interfereaoe  of  tiie  oonrta.— Botenbuy  T. 
Board  of  Sup'rs,  (Miaa.)  7  So.  81L 

TMasnrer's  bond. 

4b  The  bond  of  a  oonn^  treaanrer  required  to 
be  given  by  McClel.  Dig.  Fla.  p.  8:^8,  i  5,  In  an 
amount  double  that  which  may  at  any  one  time 
come  into  his  hands,  la  security  for  the  proper  per- 
fonoaaoe  of  hla  du^r  la  regard  to  aohou  funds,  of 
which  he  is  made  the  oaatodlan  by  seotioa  6,  as 
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wallM  In  regard  to  «iuro(liarMimt7fnn<ta  In  Mb 
hand!.— PWrjT.  Woodbenr,  0^)  7  So.  480. 
B.  The  faot  tbst  the  oooofy  eommtaaioneTa,  In 

fixing  the  amount  ot  the  county  treasurer'^  bond, 
failed  to  oooBlder  the  satiool  funds,  of  wbiob  ha  is 
made  ouatodiaa  by  UcClel.  Dig.  Fla.  p.  SiiU,  {  6,  as 
money  that  might  come  Into  his  hands,  is  no  de- 
fense to  the  sureties  in  an  action  on  such  bond  for 
the  treasurer's  failure  to  aooount  for  school  funds 
received  by  Um.— Tarsr  r.  Woodbeny,  (Fla.)  7 

6.  In  an  action  on  the  bond  of  a  ooanty  treaa- 
nrer  for  his  failure  to  aooount  for  school  funds,  ai 
which  he  is  made  the  custodian  by  McCleL  Dig, 
Tla.  jh  888,  f  ft.  an  aTerment  in  tba  answer  that  the 
bona  was  not  intended  to  cover  the  tobool  funds, 
and  that  ttM  surety  signed  it  with  tbst  under- 
■tending  and  belief,  is  a  oontduslon  of  law,  and  is 
demurrable,— Perry  v.  Woodberry,  (Fla.)  1  So. 
488. 

7.  Ab  aotion  on  a  county  teeasurer's  bond  for 
failare  to  account  for  scbool  funds  that  have  come 
Into  his  hands  is  properly  broufibt  in  the  name  of 
the  governor,  to  whom  such  bond  is  given,  to  the 
use  of  the  board  of  public  iostruotiou,  which,  by 
McCleL  Dig.  Fla.  pp.  907,  908,  SS  36-27,  is  given 
aole  control  and  management  of  sucii  funds.— Fer^ 
xy  T.  Woodbarcy,  (Flfc)  7  bOb  488. 

COTHtTS. 

See,  also,  Judge;  Justtces  <tf  the  Peaee:  Removal 
of  Cnuses. 

Jorisdletion   in  criminal  casea,  lee  Ct1mi0UU 
Zaui,  1. 

Other  action  pending  in  federal  oonrt,  sea  AlxUe- 

merit  and  ReolvdL 

Term-time  and  vacation. 

1.  ActlA.  1878,  Ko.  103,  p.  181,  provides  that 
the  Judges  of  the  district  court  shall  have  author- 
ity to  try  at  chambers  a  rule  upon  any  defaulting 
tax-collector  and  that  it  shall  be  their  duty,  on 
application  of  the  district  attorney,  within  lOdays, 
to  proceed  In  a  summary  manner  and  try  the  same. 
Act  1883,  No.  06,  provides  that  the  trial  of  such 
rule  shall  be  within  three  days  after  application 
of  the  diatrict  attorney.  Act  1888  gives  to  the 
tax-colTector  the  right  to  proceed  summarily,  by 
rule  against  a  person  assessed,  as  w^  during  va. 
cation  as  in  term-time.  Held,  that  It  is  the  mln 
Isterial  duty  of  the  district  judge  to  try  such  rule 
against  a  defaulting  tax-collector  at  chambers, 
when  it  cannot  be  heard  and  determined  In  term- 
time.— State  v.  Bnckner,  (La.)  7  So.  06. 

2.  A  district  court  may  adjourn  to  a  day  after 
an  intervening  term  of  the  court  of  api>ealB,  and  a 
record  of  a  conviction  on  the  day  before  tbe  time 
for  a  term  of  that  court,  and  a  sentence  six  days 
later,  discloses  no  error.— State  v.  Busebe,  (La.)  7 
So.  7M. 

State  oonrts. 

8.  The  courts  of  Alabama  have  Jurisdiction 
of  a  suit  in  tort  against  a  domestic  railway  cor- 
poration for  tbe  breach  in  another  state  of  a  dnt^ 
Imposed  by  a  contract  of  shipment  made  in  Ala- 
bama. Central  R.,  etc,  T.  Carr,  76  Ala.  888,  dis- 
tinguished.—Alabama  CK  &  a.  Ca  T.  Tbodnas, 
(Abk)  7  8a  762. 

 Supreme  eourta. 

4.  The  supreme  court  has  no  original  Jurlsdlo- 
tlon  to  consider  a  motion  to  quash  an  information 
Impeaching  an  officer,  on  the  ground  that  the  in- 
formation was  not  concurred  in  by  13  jurors,  and 
was  not  based  on  the  evidence  of  witnesses  exam- 
ined or  on  legal  documentary  evidence,  but  suc^ 
objections  most  beflrst  raised  in  the  court  to  which 
tbe  report  is  preaented.— 8tote  t.  BaTage,  (Ala.)  7 
So.  7. 

 Cironlt  oonrtB. 

&.  The  grant  to  the  county  courts  1^  Const. 
FIa.l86S,  amended  1873,  art  6,  S  H.  of  anthor- 
ity  "to  discharge  the  duties  usually  pertaining  to 
courts  of  probate,  suMect  to  the  direction  and  su- 
pervialon  of  the  appellate  and  equity  Jurlsdicticai 
of  the  eircult  court  as  may  be  i^vided  by  law,  ** 

V.780.— 60 


does  not  limit  or  restrict  the  equitable  Imisdlo- 
tion  of  the  droolt  courta  In  the  matter  of  aatataa 
of  deoedoits,  imdeor  arUcle  &  S  8,  vesting  In  the 
circrult  oonrts  "original  lurisoiotloninall  oases  iik 
equity.  "—Deans  v.  Wilcoxia,  7  8a  US. 

 Oonnty  oonrts-. 

e.  Code  Ala.  I  4301,  gives  the  coon^  oonrta^ 
jnrisdlction  of  misdemeanors,  audits  judgmentof 
conviction  for  a  misdemeanor  la  raUd  tiuragfa  tha- 
court  may  have  ocmoelTed  that  it  was  aetiur 
under  an  wuxmatltatlooal  atatnte,  (Aot  Veb.  8^ 
1888.)— Inn Oihioo,  (Ala.)7Bam 

OoTenants. 

In  leoaa^  breach,  see  Landlord  and  Taumt,  8, 4. 


CBBDITOBS'  BTTiTh 

When  lies. 

1.  rhe  fact  that  a  creditor  has  brought  an  ae- 
tiou  agalQst  his  debtor,  which  may  result  In  judg' 
ment,  and  execution  In  the  creditor's  favor,  will 
not  entitle  him  to  have  a  fraudulent  assignmnnt 
for  tha  benefit  of  creditors  set  aside  before  he  baa 
obtained  aooh  Judgment,  and  issued  oxaoatim 
therecoL— Post  t.  Koaoh.  (Fla.)  7  Ha  864. 

Procedure. 

5.  As  the  undivided  Interest  of  a  judgment 
debtor  in  notes  and  a  mortgage  cannot  be  reached 
by  garnishment  or  execution,  the  judgment  cred- 
itor'sproper  remedy  is  by  bill  In  equity,  joining  aa 
parties  toe  makers  and  the  other  payees  <a  theiuite, 
ander  Code  Ala.  1  8540,  providing  that,  where  an 
execution  Is  returned  unsatlsfled,  be  may  bring  a 
blJlof  dlsooveTy;  andtheeonrtmaybringanyoto- 
erpar^  before  ik  and  decree  the  Interest  at  the 
judgment  debtw  In  anyprnierty  discovered  to  the 
satisfaction  of  the  debt.— Martm  t.  Carter,  (Ala.) 
7  So.  510. 

Joinder  of  olalms  In  fitTor  of  Bopamte 

creditors. 
&  The  asslgBee  of  two  eredltora  of  a  eommon 
debtor  may  unite  both  claims  in  one  bill  under 
Code  Ala.  f  8644,  permitting  simple  contraoc  cred- 
itors to  proceed  In  equity  to  subject  property  ot 
the  debtor,  trandulrauy  oouTeyed,  to  their  QbuiiiB. 
— Buae  T.  Bromberf,  (Ala.)  7  Ba  884. 

Decree. 

4.  Where  a  oreditors*  bill  does  not  seek  to  set 
aside  the  debtor's  assignment  for  the  benefit  of 
creditors,  and  no  tnuid  In  making  the  asslgoment 
is  shown,  it  is  error  to  decree  that  tbe  property  aa- 
siKued  shall  be  held  subject  to  a  judgment  and  ex- 
ecution on  the  creditors'  claim  obtaiaed  after  tbe 
commencement  of  Uie  oreditors'  aoit.— Poet  T* 
Roach,  (Fla.)  7  So.  864. 

Consent  decree. 

6.  A  consent  decree  entered  on  bill  by  several 
attaching  creditors  of  defendant  settling  the  re- 
spective priorities  of  such  creditors,  precludes  de- 
fendant nom  contesting  the  further  prosecution  of 
one  of  the  attachment  suits  in  another  county 
against  certain  property  by  one  of  such  creditors, 
to  whom  the  decree  gave  that  property.  In  order 
to  perfect  his  lieu  as  against  defendant's  oredlfe- 
ors,  who  were  not  parties  to  the  decree. — Gatt- 
man  v.  Gunn,  (Miss.)  7  So.  285. 


See,  also.  Ball;  Grand  Jury;  HobcoB  Corptuf 
Indlctmmtand  Iiiformatton:  Wltneia* 

Attachment  for  witness,  see  (Fitness,  S4-S0L 

Costs,  enforcement,  see  Coats,  4. 

Defacing  Index-boards,  see  Blghwau»,  4. 

Election  of  olfeuBeB,  see  Carrying  Weapona,  3. 

Particular  crimes,  see  Adultery;  AstauU  and 
Battery:  Breach  c^tJie Peace;  Burglary;  Car- 
rying WeapoM:  Dlaturbanoe  of  Public  War- 
snip;  i^TtltenTtess;  Embettlemeia:  Torgeru; 
Owning;  Homicfde;  Inimxicating  Iitguort,  S&- 
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M;  Laremy;  LotterkB;  Jfayhem;  Mi»eegenar 
tion;  OZwtnfcttno  JvaOce;  Perjury;  Prfaw 
Ftuhtlng;  Rape;  ItoVbery. 
BespoDsibility  of  Insane  person  for  crime,  see  Jtir 
Banity,  1,  3. 

Tenant's  removal  of  orops,  landlord's  lien,  see 

Xondlord  and  Tenant.  8i> 
Venue,  see,  also,  Laroavy,  3. 

Jmisdlotioii. 

1.  When  defendant,  in  a  misdemeanor  case, 
demands  a  trial  b7]n27,  the  oase  must  be  trans- 
ferred to  tbe  circuit  court,  under  Code  Ala.  { 
and  s  Indgment  rendered  by  the  oonnty 
oonrtisvoid.— ^reGibson*  (Al«.}7  So.  838. 

Complaint. 

3.  Code  Ala.  1886,  S  provides  that  "the 
forms  tor  proceedlnga  before  the  count;  court,  nn* 
der  the  pnMslons  of  the  preceding  article,  or 
other  substantially  the  same,  may  be  used  1^  a 
justice  of  the  T>eace,  In  cases  tried  before  him. " 
Section  4301,  a  section  of  the  preceding  arUcle,  de- 
olares  that  when  a  party,  desiring  to  bring  a 
charge  of  misdemeanor  before  the  county  court, 
makes  afSdavIt  Invrritiugbefore  the  judge  thereof 
or  some  justice  of  the  peace  of  the  county  that  he 
has  probable  cause  to  believe,  and  does  believe, 
that  an  offense,  designating  it  by  name,  or  by 
some  other  phrase,  which,  In  common  parlance, 
designates  1^  has  been  committed  by  some  person 
(naming  the  offender)  on  the  person  or  property 
of  another,  (naming  the  person  injured.)  the  fudge 
of  tbe  court  or  jusuce  oi  the  peace  shul  issue  nis 
warrant  of  arrest.  Held,  that  an  affidavit  before 
a  justice  of  tbe  peace,  charging  that  defendant 
stole.  In  the  county  of  Montgomery,  certain  per- 
sonal chattels  from  the  premises  of  the  complain- 
ant, setting  forth  the  property,  but  averring  nei- 
ther tbe  value  nor  ownership,  was  sufadent  to  give 
the  Justice  jurisdiction  so  as  toconAtitute  his  Judg- 
ment the  proper  basis  of  appeid.— Williams  v.Stato, 
(Ala.)  7  So.  101. 

Former  jeopardy. 

8.  Aots  Ala.  1888-89,  pp.  618,  B9S,  (amended 
Charter  of  the  city  of  Montgcmery,)  provides  that, 
"in  all  cases  where  a  person  is  oonvioted  or  ac- 
quitted before  tbe  recorder  *  *  *  of  an  offense 
wiilch  Is  a  misdemeanor  under  the  laws  of  tbe  state, 
snoh  conTloUon  or  acquittal  shall  be  a  bar  to  a  pros- 
ecntlon  of  such  person  for  such  oftense  before  .any 
state  court. "  Held,  that  the  provision  was  only 
prospective  In  Its  operation,  and  did  not  apply  to  a 
case  where  the  conviction  before  the  recorder  had 
oocnrred  prior  to  the  amendment. — Englehardt  v. 
State,  (Ala.)  7  So.  151. 

4.  Where,  on  the  plea  of  former  jeoiwirdy,  il 
appears  that  the  jury  were  discharged  beforea  ver- 
dlot  on  the  former  trial,  and  it  is  claimed  hy  the 
state  that  it  was  because  of  their  Inability  to  agixc, 
the  length  of  time  allowed  for  their  deliberation  ia 
a  question  of  fact  for  the  jury,  and  the  sufQclency 
of  the  time  is  a  question  for  w»  oonrL— Helm  v. 
SUte,  (Miss.)  7  Bo.  487. 

fi.  In  such  case,  on  the  question  of  whether  the 

Jury  were  discharged  bocauso  thoy  could  not  agree, 
he  testimony  of  we  trial  judge,  and  of  tbe  jurors 
who  were  discharged,  as  to  the  facts  which  con- 
stituted the  legal  necessity  for  the  discharge,  and 
as  to  the  failure  to  agree,  is  admissible. — Helm  v. 
eute,  (MisB.)  7  Bo.  467. 

8.  Defendant  having  been  tried  under  an  in- 
dictment for  selling  mortgaged  property,  consist- 
ing of  a  cow,  a  calf,  and  duO  pounds  of  cotton,  and 
having  been  found  "guilty  of  removing  600  pounds 
of  cotton,"the  verdict  and  judgment  entered  there- 
on constitute  an  acquittal,  and  a  bar  to  further 
prosecution  as  to  all  of  the  charges,  except  as  to 
the  500  pounds,  though  set  aside  at  his  instanoe.-- 
Foster  v.  State,  (Ala.)  7  So.  185. 

7.  Where  one  has  been  convicted  of  murder, 
and  been  granted  a  new  trial,  and,  while  tbe  case 
was  pending,  another  Indictment  has  been  found 
against  him,  and  a  nol.  pros,  entered  as  to  tbe 
former  one,  there  has  been  no  su<^  former  jeop 
ardy  as  will  bar  a  trial  under  the  second  ludlut- 
meot-^ibBMi  T.  State,  (^}  7  Sa  87Sb 


8.  The  plea  of  autrefola  acquU  must  be  dis- 
posed of  before  the  plea  of  not  guUty,  and  the  re- 
fusal or  failure  of  the  court  to  so  dispose  of  It  is 
error.— State  T.  ^Idwards,  (La.)  7  So.  878. 

9.  The  plea  of  outir^tHa  cicmttt  being  s  plea 
in  bar,  it  is  error  to  refuse  to  allow  defendant  to 
show  thereunder,  by  matter  outride  of  ttie  reco^ 
that  the  indlotment  is  not  maintainable. — State  t. 
Edwards,  (La.)  7  Bo.  878. 

10.  The  defendants  were  Joints  lodieted  for 
burglary  and  Isrcenv,  In  a  sin^e  oonnt.  Tho 
jury  returned  a  verdict  finding  them  gotl^  of 
larceny.  The  judge  requested  the  jury  to  reliiini, 
and  consider  the  oase  again,  and  find  a  TordJet  ao> 
cording  to  the  Inatmotlons  given  them;  reminding 
them  that  tbe  court  had  not  submitted  to  tliMB 
whether  the  defendants  were  guilty  of  larcen  v  or 
not,  as  an  Independent  offense,  and  that  their  nud- 
Ing  was  not  responsive.  Tfaereapon,  the  jnry  fail- 
ing to  t^ree  upon  a  verdict,  they  were  discharged, 
and  a  new  jury  were  impaneled,  by  whom  a  ver- 
dict of  guilty  of  burglary  and  larceny  was  ren* 
dered.  Held,  that  the  verdiet  of  the  Jniy  first 
rendered  was  legal  and  vaUd,  and  the  defendants 
could  not  be  again  put  in  jeopardy  hj  a  Dew.  trial 
under  the  same  IndietmenL— State  t.  8L  CUdr, 
(La.)  7  So.  718. 

U.  A  plea  of  fmneracqulttal,  invrtiioh  It  does 
not  appear  that  the  offense  witii  which  defendant 
was  charged  was  committed  in  tiie  district  of  the 
justice  before  whom  the  trial  was  had.  will  not 
protect  defendant  from  further  prosecutlcm  for  the 
offense  in  the  proper  court,  as  the  justice  had  no 
jurisdiction  of  the  case  under  Code  Hiss.  S  2316, 
(Laws  1888,  p.  88,)  which  gives  jnstioes  of  the 
peace  jurisdiction  to  try  offenses  only  whtia.  com- 
mitted in  tlielr  several  districts,  unless  there  be 
no  justice  In  tbe  district  in  which  the  offense  was 
committed,  in  which  case  the  trial  maybe  had  in 
an  adjoining  district.— Smith  t.  State,  (Hiss.)  7 
Bo.  208. 

12.  A  pies  of  formeraoqnltfaal  toanlnaietanent 

for  disturbing  religious  worship  by  assault  and 
battery  and  profane  swearing  is  not  sustained 
by  proof  of  a  former  acquittal  on  a  charge  for  the  as- 
sault and  battery,  as  defendant  might  properly  be 
convicted  on  tiie  indlotment  for  disturnlng  relig- 
ious worship  by  evidence  of  the  swearing  only. 
—Smith  V.  State,  (Miss.)  7  Bo.  908. 

18.  A  plea  of  former  conviction  to  an  Indict- 
ment for  disturbing  religions  worship  is  not  sus- 
tained 1^  showing  a  former  conviction  for  Intoxi- 
cation and  profanity  indulged  in  on  the  same  oc- 
casion, where  the  evidence  shows  that  defendant 
was  guilty  of  disturbing  religious  worship  by 
other  modes  tJian  by  being  drumc  and  pro&uie,  as 
there  is  a  want  of  identity  of  Uie  two  chuses.— 
BoU  T.  Bute,  (Miss.)  7  Bo.  S58. 

14.  On  an  indictment  for  gambling,  a  plea  of 
autr^fnis  acquit,  in  that  defendant  at  the  same 
term  of  court  was  acquitted  of  the  charge  of  keep- 
ing a  gambling  house,  is  demurrable,  as  the  two 
offenses  are  separate  and  distinoU  nnaer  the  laws 
of  Florida — Tuberson  t.  State,  (Fla.)  7  So.  8S8. 

Venue. 

15.  it  Is  exclusively  within  the  provtooe  of  tbe 
jury  in  a  criminal  case  to  determine  whethw  the 
venue  is  proved,  and  the  supreme  court  has  no  au- 
thority to  review  their  finding  in  the  premiaea  on 
appeal— State  v.  Starks,  (La.)  7  So.  640, 

  Change. 

16.  Under  Code  Ala.  I  44S6,  noTidinff  ^t  an 
applioatioii  for  tOiange  <h  venue  ^mnst  lie  made  as 
early  as  practicable  before  the  trial,  *  •  •  ^ad 
the  refusal  of  such  application  may,  after  final 
judgment,  be  reviewed  and  revised  on  appeal, " 
where  several  successive  ai^lloations  for  change 
of  venue  are  refused,  the  last  refusal  only  can  be 
reviewed  on  appeal. —Hawea  v.  State,  (Ala.)  7 

So.  soa. 

17.  An  application  for  change  of  venue  was 
supported  by  defendant's  afBdants  showing  such 
excitement  and  prejudice  against  him,  several 
months  before  the  trlai,  as  would  hare  entitied 
himto  a  change.  Tbe  affldavltaof  seveurepntable 
Witnesses  testified  that  this  excitement  ana  preju 
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dice  oontlQiiM  to  the  time  of  tlie  trial,  and  Infect- 
ed the  proceedings,  bat  this  was  rebutted  by  the 
af9daTlte  of  66  repiiteble  witnesses,  wbo  bad  ap- 
parentlT  better  opportnnities  for  knowing,  wbich 
afflrmed  that  the  inrejndioedid  not  tiien  exirt,  and 
that  defendant  oould  hare  a  fair  trial,  field, 
that  it  was  not  error  to  orerrule  the  application, 
withoat  examining  witnesses  ore  temu  on  the  is- 
sue presented.— ^wes  r.  8t«te,  (Ala.)  7  Bo.  808L 

Itk  On  a  murder  trial,  a  change  of  venue  Is  not 
warranted  by  defendant's  testimoOT  that  at  the 
time  of  his  arrest  a  mob  was  fcarmed  to  hang  him, 
and  that  the  ofBcer  who  arrested  him  avoided  the 
mob  by  going  a  oertain  route,  and  1^  the  testimony 
of  two  other  witnesses  that  people  generally  be- 
lieve defenduit  guilty,  where  the  azrestlng  offiuer 
testtflea  that  be  never  heard  itf  va  nob.— Bains 
T.  State,  (Ala.)  7  So.  S15. 

19.  On  an  indictment  for  mnrder,  It  is  within 
the  discretion  of  the  oonrt  to  deny  a  motion  for 
Change  of  venue  on  the  ground  of  prejudice  against 
defendant,  the  existence  of  which,  as  shown  t>y  at- 
tempts to  lynch  defendant  theretofore,  is  sworn  to 
by  witnesses,  where  16  witnesses  ei^uaUy  credi- 
ble deny  that  any  suobprejndice  exists  at  the  time 
of  the  ttiaL— State  r.  I)eiit,  (Ia)  7  BOL  6i»L 

Continuaiice. 

3lX  On  an  Indictment  for  mnrder,  it  Is  not  error 
to  refuse  a  continuance  on  the  ground  of  the  ab- 
sence of  a  witness  who  la  out  of  the  state  and  was 
not  served,  where  it  is  not  shown  that  defendant 
was  ignorant  of  his  abseuoe,  tliat  his  testimony  is 
matenal,  and  that  his  attendance  can  be  secured 
for  an  early  triaL>-Sutfl  T.  Johnaon,  (La.)  7  So. 
«70. 

SI.  An  appUoatton  for  a  continuance  on  account 
of  the  absenoe  of  a  witness,  unsupported  by  affi- 
davit, oannot  be  oonaiderea. — Btate  v.  Perique, 
(La.)  7  So.  589. 

S3.  Where  an  affidavit  of  oontlnnanoe  aets  forth 
the  names  and  reaidenoe  of  the  witnesses,  the 
character  and  materiality  of  their  testimoov,  the 
exercise  of  proper  diligence,  aod  the  ability  to 

Srocore  attendance  of  the  witnesses  If  the  trial  be 
pferred,  the  refusal  to  grant  the  continuance, 
wilhoot  qualifloaUoa  and  without  reason,  is  error. 
—State  V.  Butler,  (La.)  7  So.  069. 

28.  A  motion  for  a  coDtinnanoe,  made  for  the 
first  time  by  an  attorney  aBsigned  to  defend  an  ac- 
cused la  a  capital  case,  ought  to  be  allowed,  when 
supported  by  his  affidavit  that  he  has  not  had  suf- 
ficient time  to  prepare  a  suitable  aud  valid  defense, 
which  he  tielleveB  there  is  in  the  case ;  less  than  18 
hours  having  intervened  between  his  appolatmeat 
uud  the  calling  of  the  case,  which  involves  ques- 
tions of  fact  and  law  which  require  much  atudy 
and  research.— Btate  v.  Desohamps,  (Ia.)  7  Sa  18& 

Conduct  of  triaL 

24.  When  a  motion  has  been  made  to  exclude 
the  witnesses  from  the  oourt-room,  it  is  in  the  dis- 
cretion of  the  trial  Judge  to  allow  any  of  them  to 
remain.— Biley  v.  State,  (Ala.)  7  So.  148. 

85.  The  refusal  to  exclude  a  witness  from  the 
sourt-room  during  the  examination  of  another  wib- 
oess  is  discretionary  with  the  trial  court,  and  not 
reviewable  on  appeid.— HcOuff  t.  State,  (Ala.)  7 
Bo.  86;  Bamea  V.  Same,  U.  86. 

26.  Where  dnring  the  progress  of  a  trial  the 
originfd  indictment,  on  which  defendant  has  l>eeD 
armgned,  Is  lost,  and  another  indictment,  Iden- 
tical with  it,  is  returned  by  the  same  grand  jury 
then  In  session,  and  substituted,  and  afterwards 
the  original,  being  found  again,  is  handed  to  the 

i'ury  on  its  retirement,  there  ia  no  error. — Helm  v. 
lute,  (Hiss.)  7  Bo.  487. 

27.  Where  a  motion  is  made  which  does  not  in 
its  very  nature  disclose  the  ground  on  wbich  it  is 
rested,  and  counsel  refuses  to  state  the  ground,  it 
is  not  error  to  overrule  the  motion.— Riley  v.  State, 
(Ala.)  7  So.  148. 

28.  On  trial  for  murder,  wben  witnesses  for  tbo 
defence  were  Introduced,  they  were  cautioned  by 
the  state  attorney  to  tell  the  truth,  wd  nothing 
but  the  trutlL  Held,  tliat  the  state  attorney  had 
no  aothority  to  thus  caution  the  witnesses,  and 
that  such  remarka  had  a  tendencgr  to  oonfose  them 


and  to  cast  susplolon  npon  their  evldmce.— Hodge 

V.  State,  (Fla.)  7  So.  m 

89.  If  courts  have  power  to  compel  a  personal 
examination  of  the  prosecutrix  in  prosecutions  for 
rape.  It  is  a  matter  of  Judicial  discretion,  not  re- 
viewable on  appeal— McOuff  v.  State,  (Ala.)  7  So. 
85. 

SO.  A  defendant  in  a  capital  case  oannot  com- 
plain that  at  one  term  a  ds^  In  the  next  was  fixed 
for  hia  trial,  nor  that  an  order  waa  made  on  that 
day  that  the  cause  be  passed  to  a  later  one.— 
HaxweU  v.  State,  (Ala.)  7  So.  834. 

81.  The  presence  of  an  accused  In  court  is  snf- 
flcienttvahown  by  a  minute  entry  reading  aa  fol* 
lows:  "In  this  case  the  prtsoner,  F.  A.  C.,  repre- 
sented by  bis  counsel,  S.;  t>.  and  W.,  and  the  dis- 
trict attorney,  being  aU  present  In  open  courL 
ttie  jury  come, "  etc —State  v.  CaUegarl,  (La.)  7 
So.  ISO. 

 Argnmsnt  of  ootuiaei. 

82.  Where  oounsel,  In  commenting  on  the  evi- 
dence, states  a  circumstance  which  naa  not  been 
proven,  and,  <m  objection  being  made,  ttatea  that 
the  remark  was  InadvertenUy  made,  and  withdratra 
it,  and  asks  the  Jury  to  ignore  it,  and  the  court 
Instmots  the  Inry  to  dlsr^rd  it,  thevacdlot  will 
not  be  set  aside  on  aoooont  of  the  Inadvertenoa.— 
Cheatham  v.  State,  (Uiss.)  7  So.  aOL 

88.  Under  Cod%  Hiss.  {  1608,  allowing  the  ac- 
cused to  testify  la  bis  own'  behalf  in  any  prosecii' 
tion  for  an  offense  against  the  person  or  property 
of  another,  and  providing  that  nis  failure  to  do  so 
In  any  case  shall  not  pr^udioe  him,  or  be  com- 
mented on  by  oounsel,  comments  ct  the  dlstriot  at- 
torney on  the  Mlnre  ot  defendant  to  besti^  on  a 
trial  for  burglanr  are  ground  for  levuaai  of  a 
judgmentofoonTiotion,—liubaiikaT.  State,  (Hlaa.) 

Trial  of  oo-defendant. 


84.  One  wbo  was  jointly  indicted  with  another 
for  mnrder  severed  in  ids  defeaB&  and,  when  put 
on  the  stand  by  the  state  on  the  trial  of  the  other. 


he  refused  to  testify,  on  being  warned  that  bis  tes- 
timony might  be  used  against  him  on  his  own 
trial.  He  was  then  allowed  to  be  arraigned  so  that 
the  state  might  have  time  to  serve  the  venire  aod 
Indictment  on  him  to  expedite  hia  trial  at  that 
term,  field,  that  this  waa  not  prejudicial  to  de- 
fendant than  on  trlaL— State  t.  Johnaoa,  Oa)  7 
Bo.  070. 

—  Beoalllng  witnesses. 

85.  It  is  in  tbe  discretion  of  the  trial  judge  to  al- 
low a  witneaanrevioualy  examined  to  be  recalled 
at  any  stage  of  the  triaL— Biley  t.  State,  (Alk)  T 
So.  149. 

Ol^eotionB  to  eridenoe. 

so.  An  objection  that  the  court  erred  In  over- 
ruling tbe  objections  to  questions  put  to  a  witneaa 
is  too  vague;  aod,  unless  the  questions  and  tbe  ob- 
jections thereto  are  pointed  out,  they  will  not  be 
considered  by  tbe  appellate  oourt.— Hodan  t.  State, 
(Fla.)  7  So.  598. 

Evidence. 

87.  Evidence  that  a  third  person,  who  waa  aua- 
pected  of  the  crime,  fled  from  tbe  county  scon 
after  It  was  committed,  is  inadmissllde.— Kemp  r. 
SUte,  (Ala.)  7  So.  418. 

88.  In  a  criminal  prosecution,  evidence  to  show 
what  tbe  accused,  testif^ng  In  his  own  behalf, 
had  stated  on  a  previous  triu  on  the  same  charge, 
in  which  the  jury  had  &iled  to  a^ree,  Is  inad- 
missible to  impeach  him.  If  it  appears  that  the 
defendant  did  not  testit^y  at  all  on  the  second 
trial,  at  which  he  was  convicted. — State  v.  Brown- 
son,  (Laj  7  Bo.  828. 

89.  Where  defendant,  in  a  prosecution  for  mur- 
der, testifies  in  his  own  beliaU.  be  may  be  asked, 
on  cross-examination,  where  ne  waa  from  the 
time  of  the  killing  until  his  arresb — Bains  t. 
State,  (Ala.)  7  Bo.  315. 

40.  On  a  trial  for  burglary,  it  is  proper  to  ex- 
clude testimony  that  tbe  prosecuting  witness  bad 
made  statomento  out  of  court  that  ne  might  have 
beeu  mistaken  in  thinking  tliat  defendut  was  the 
burglar,  and  that  the  testimony  of  on 
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ant*i  wttnesses  on  a  former  trial  had  lAukken  Um 
ap  oonttderablyf  where  theae  dacilarattoiu  were 
not  oontradictory  ot  bis  evldenoe  on  the  trial — 
Cooper  V.  BUte,  (Ala.)  7  So.  47. 

41.  On  trial  for  mnrder,  the  tastlmonr  of  a  wit- 
oeu  aa  to  taia  conclusions  from,  and  nnderatandlng 
of,  the  oondnot  and  intentions  of  defendant  is  prop- 
erl7  ezolnded.— Hodga  t.  State,  (^)  7  So.  Ma 

ISi,  It  is  error  to  allow  a  witness,  not  an  expert, 
to  state  his  opinion  as  to  whether  certain  tracks 
were  made  by  defendant.— Blley  t.  State,  (Ala.)  7 
So.  Mft, 

Ml  a  book  in  which  all  the  ordinances  of  a  town 
are  recorded,  kept  in  Its  onstody,-  is  snfflcient  proof 
of  the  existence  of  an  ordinance  therein,  In  a  pros- 
ecution for  dronkenuess.  —  Boones  v.  Common 
Conncdl  of  Alexander  City,  (Ala.)  7  So.  487. 

44.  On  an  Indictment  for  laroeny,  evldenoe  of 
attempts  by  aoonsed  to  intlmid^  a  wttaess  for  the 
pnaeoation  is  admissible  aa  tending  to  establish  a 
presumption  of  guUt,  evmi  though  He  has  been  ao- 
QUitted  of  the  chATge  ot  Intimidating  such  witness ; 
for  he  is  entitled  to  Introduce  the  record  of  such 
■oQUittal  in  rebuttaL— SUta  y.  Ba^in,  (La.)  7  So. 

Svidenoe— Confessions. 

46.  If  Information  derived  from  a  oonfesslon  Of 
crime  leads  to  the  dlBoovery  of  material  facta, 
whl(^  go  to  prove  the  commission  of  the  crime,  so 
much  of  the  oonfesslon  as  strictly  relates  to  the 
facts  discovered  will  bo  reoeived  in  testimony, 
though  liie  oonfesslon  ^  shown  to  have 
been  voluntary.— Lowe  v.  State,  (Ala.)  7  Sa  97. 

40.  Where  oonfes^ns  appear  to  be  voluntary, 
•od  are  admitted  In  evldenoe  without  objection. 
It  la  prefer  to  refuse  to  give  Instructions  which, 
IB  eSeot,  dew  the  right  of  the  jury  to  ooudder 
them  at  alL— Hoanfl  v.  State,  (Ala.)  7  Bo.  85. 

47.  A  statement  by  the  ofDcer  who  arrested  de- 
fendant for  forgery,  made  to  him:  have  known 
you  a  longtime,  and  will  help  you  all  i  can;  and, 
if  you  say  yon  did  not  fbrge  that  p^>er,  I'll  see 
M.,  and  get  him  to  compromise  it  with  yon.  If- 
7«n  did  do  it,  It  might  be  best  for  yon  to  say  so: 
but.  if  you  did  not,  stlok  to  It  Out  von  Ud  not" 
—is  not  sufficient  to  render  a  otmfeaslcm  nude  by 
defendant  to  tbe  ofBcer  inadmissible.— Dotson  v. 
State,  (Ala.)  7  Bo.  SEW. 

48.  Defendant,  having  excepted  generally  to  the 
VBXusid  of  the  oonrt  to  exctnae  an  entire  oonfes- 
aion,  inrt  of  which  was  admissible,  cannot  oom- 
plaln  thatsome  parts  of  the  oonfesslon  should  have 
been  excluded.— Lowe  v.  State,  (AIa.j  7  Bo.  97. 

49.  Where  the  bill  of  exceptions  sets  ont  only 
part  of  the  evidence,  it  will  be  presumed,  if  nec- 
essary in  order  to  sustain  the  admission  of  a  con- 
fession not  shown  to  be  voluntary,  that  material 
facts  were  discovered  after  the  confession,  and 
from  the  information  derived  therefrom.— X<owe  v. 
State,  (Ala.)  7  So.  97. 

Acoomplioes. 

so.  The  refusal  ot  the  oourt  to  charge  that  **  the 
testimony  of  an  accomplice  uncorroborated  Is  not 
autBcient  to  convict, "  is  not  error,  where  the  rec- 
ord falls  to  show  that  any  accomplioe  testified  In 
the  case.— Tnberson  v.  State,  (Fla.)  7  So.  858. 

 Character. 

61.  Evidence  of  a  witness  on  croes-examlna- 
tion,  as  to  defendant's  character,  that  he  '*had 
heard  for  the  last  few  years  that  defiant  had 
frequent  dlfBculties  with  and  struck  his  wife, "  is 
admissible.— Hawea  v.  State,  (Ala.)  7  So.  802. 

52.  When  a  witness,  properly  introduced  to  im- 
neach  the  reputation  for  coastity  of  the  prosecu- 
trix in  a  rape  case,  has  stated  positively  that  he 
knew  her  general  reputation,  his  competency  is 
not  destroyed  beuause,  on  cross-examination  as  to 
the  nature  of  bis  knowledge,  be  states  that  he  has 
heard  10.  15.  or  20  persons  speak  of  her  char- 
acter in  that  respect  and  say  that  It  was  bad. — 
State  V.  Reed,  (La.j  7  So.  183. 

58.  Where  a  witness  has  testified  that  the  rela- 
tions between  himself  and  defendant  **were  not 
iutlmate,  and  he  did  not  know  where  defendant 
lived, "  h»  canncot  testitv  aa  to  his  nersonal  onin- 


lon  of  defendanVa  good  diataoter.— Holmes  t. 
State,  (Ala.)  7  So.  in. 

 Vaiianoe. 

M-  On  an  indictment  for  perjury,  Ik  la  •  qnea. 

tlon  for  the  jury  whether  there  Is  a  varianoe  be- 
tween the  ohsreee  of  the  indiounent  and  the  proof 
offered  to  sustain  them.— State  v.  Qonsoolin,  (La.) 
7  So.  688. 

65.  An  Indictment  charged  that  defendant,  aa 
broker,  received  certain  mcmhandiae  from  "O.  P. 
H.  &  Co., "  and  that  he  sold  It  and  reoeived  the 
mon^  for  account  of  "O.  P.  H. "  The  evidence 
showed  that  the  money  was  received  for  account 
of  O.  P.  H.  ft  Co.,  and  there  waa  no  ervidenca 
that  O.  P.  H.  was  a  member  of  that  Ann.  MM, 
that  tiie  variance  waa  ftrtaL— POlklBghorBe  t. 
Sbte,  (lOsB.)  7  So.  847. 

InBtruotiona. 

66  It  is  not  error  to  refuse  to  give  InatmotioBa 
totlie  jury  which  had  already  been  sabstantiaUy 
given.— d^emaa  v.  State,  (Fla.)  7  Ba  807. 

67.  Where  a  charge  is  susoeptlble  of  two  con- 
structions, the  construction  will  be  adopted  the 
supreme  oourt  which  is  least  favorable  to  tbepar^ 
•aking  It.— Smith  t.  State,  (Ala.)  7  Bo.  108. 

6S.  The  tendency  of  a  oharge,anezplained.  that 
**lt  is  better  that  ninety-nine  guU^  men  should 
eeoape  than  that  one  innocent  man  would  be  pun- 
ished'* Is  to  mislead;  and  it  la  not  error  to  ranse 
toeharge  lk— Lowe  t.  State,  (Ala.)  7  Bo.  87. 

69.  A  cAiarge  that  statements  of  Juron  on  flieir 
voir  dire,  tiiat  they  had  no  fixed  <^inIon  against 
capital  pnnlshmeni  and  that  they  Delleved  oon- 
vlotion  could  be  bad  on  clrcnmstwttial  evidence, 
in  no  way  interfered  wltli  their  right  to  determine 
the  amount  or  degree  ot  proof  neocenary  to  oon- 
vlot,  la  properly  refused,  as  misleading  tite  jury 
to  believe  uiat  they  oonld  acquit  if  the  evidence 
were  wholly  olronmstantial,  though  oonvinoed  be- 
yond a  reasonable  donbt— fiawea  r.  State,  (Ala.> 
7Sa  BOa. 

60.  Aohaj^re,  In  a  proeecutlon  farmnrder,  that, 
when  the  prosecution  relies  on  olrcnostantial  ev- 
idfflioe  alone,  proof,  by  a  prepondoranoe  of  evi- 
dence, of  a  single  faot  Inconsistent  with  defend- 
ant's guilt,  calls  for  his  acquittal,  is  propivly  re- 
fused where  there  Is  positive  tastimony  that 
defendant  oommitted  the  killing;  ud  no  net  in- 
consistent with  hia  gnllt  la  loown.— Ralna  t. 
State,  (Ala.)  7  Bo.  816. 

61.  Under  Code  Ala.  {  3754,  providing,  inter 
alia,  that  the  court  may  state  the  evidence  to  the 
Jury  when  it  la  dlspntea,  the  court  mt^  state  fh» 
theories  which  the  evidence  toF  both  proeecatfon 
and  defense:  respectively,  tends  to  establish. — 
BawGS  T.  State,  (Ala.)  7  Ba  8(0. 

OS.  On  trial  for  murder  a  refnsal  tocharge  that 
the  testimony  of  an  aooomplioe  "shonld  be  sob- 
]ected  to  the  severest  sOTotiny,  and  acted  on  with 
the  greatest  caution, "  and  to  advise  the  Jury  not 
to  convict  on  the  uncorroborated  testimony  of  ac- 
complices, is  not  reversible  error. — Cheauiam  v. 
State,  fMiss.)  7  So.  9M. 

63.  Achargetbatthe Jnryarenottotrythecase 
by  the  argumente  of  counsel,  who,  by  "the  study  of 
a  life-time,  *  •  •  learn  howto  distort,  change, 
color,  and  discolor  facta,  in  orderthatthey  mayuse 
them  to  the  advantage  of  their  cUenta,*'is  erro- 
neous, as  It  vlrtaally  deprives  the  defendantot  the 
benefit  of  counsel,  and  as  it  intimates  tiiat  facto 
stated  by  oonnsel  are  not  those  shown  by  the  mi- 
deuce  and  so  la  in  violation  of  HoCleL  Dig.  Pla.  o. 
52,  S  34,  providing  that  the  court  shall  charge 
only  on  the  law  of  the  oas&— Gibson  v.  StaleL 
(Fla.)  7  Bo.  876. 

04.  Objections  to  the  giving  of  an  oral  charge 
to  the  jury.  In  a  criminal  case,  Instead  of  a  writtaa 
one,  as  required  byMcCleL  Dig.  Fla.  c.  i^,  1 84,  ace 
waived,  It  not  made  before  the  retirement  of  the 
jury.— Gibson  v.  State,  (Fla.)  7  So.  870. 

05.  It  Is  not  error  to  refuse  to  charge  that  "If  a 
wftnAss  has  willfully  testified  falsely  to  any  mate- 
rial fact  the  jury  should  disregard  bis  evidence  al- 
together, "  as  this  would  be  an  invasion  of  the  prov- 
ince of  the  juiy.— Lowe  v.  Sta^  (AlaL?  So.  97. 
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60.  On  an  Indictment  for  nnrdar  the  defendant 
requested  the  judge  to  give  »  certain  oliarse,wbiob 
WM  si  veD,  but  tbe  judge  failed  to  algn  and  teal  tbe 
tfiarge,  and  to  deelara  tbe  obarge  jgiToo.  Held, 
Dot  to  be  error,  as  the  defendant  baatbe  benefit  of 
the  oharn,  and  as  tbere  was  no  ezoeptioo  at  the 
time  to  the  faUoreof  thejud^  to  sign  and  ftealthe 
ohatse,  or  to  pronouQoe  the  obarge  glTen.— White 
T,8tate,(Fla.)7  8o.857. 

 ]Seas<ntable  doubt. 

67.  A  cbai^e  that,  "unless  tbe  evidenoe  against 
the  prisoner  should  be  anch  as  to  exolude  to  a  mor- 
al certain^  every  hTpotbesls  bat  that  of  his  guilt 
of  the  offense  Impntea  to  him,  they  must  find  the 
defendmt  not  guilty, "  Is  correct.— RUt^  t.  State. 
<Ala.)7So.  104;  Id.149.  • 

68.  Wberethecoarthasobargedtbejnrythatbe- 
fore  they  can  convict  defendant  of  muraer  they 
must  be  satisfied  that  he  has  been  proven  guilty  of 
the  offense,  "fally,  clearly,  conclusively,  satisfac- 
torily, and  that  to  amoral  certainty,  and  beyond  all 
reasonable  donbt, "  It  Is  noterror  to  explain  that  the 
terms  ased  meant  that  tbey  must  be  convinced  of 
bis  gutlt  "beyond  a  reasonable  doubt,"— Lowe  v. 
State,  (Ala.)  7  So.  97. 

eo.  AntautmettonthatitlBaamuohthedntyof 
the  Jurr  to  acqnit  in  case  of  reasonable  doubt  as  it 
la  their  dnty  to  oonviot  in  case  of  moral  oertainto 
of  defendant's  gntlt  Is  properly  refused,  as  It  is  a 
mere  argumentative  generali?:atIou  of  tne  dnty  ^ 
jurors.- Cooper    State,  (Ala.)  7  So.  47. 

70.  A  charge  instructtng  the  Jnry  that  th«y 
most  pot  npOQ  any  part  of  the  testimony  a  oon- 
atruction  favorable  to  the  defendant,  if  reasonable, 
inv-ades  tbeir  province,  and  Is  calculated  to  mis- 
lead them.— Smith  v.  State,  (Ala.)  7  So.  108. 

71.  A  convlcUon  will  not  be  reversed  for  a  fall- 
are  to  charge  that  gnilt  must  be  proved  beyond  a 
reasonable  doubt,  tbe  evidence  not  being  pre- 
served, and  tbe  record  not  showing  that  the  court's 
attention  was  called  to  the  omission. — Sarta  T. 
State,  (Fla.)  7  So.  869. 

Custody  and  conduct  of  jury. 

72.  Tbe  use  of  wine  at  a  meal  will  not  vltlato  the 
flnding  of  the  jury,  when  not.  attended  by  miscon- 
dnct,  and  It  is  not  shown  that  any  member  was 
under  the  influenoe  of  liquor.— State  t.  Bellow, 
(La.)  7  So.  78S. 

 Separation. 

78.  Separation  of  a  jnror  from  his  fellows,  hy 
going  to  un  adjoining  room  to  wash  his  hands,  In 
view  of  tbe  ofiloer  In  charge,  la  not  cause  fOr  a  new 
triaL— Stete  v.  BeUow,  CuJ)  7  So.  789. 

Verdict. 

74.  A  JoTor  is  an  Inoompetont  witness  by  whom 
to  Impeach  the  verdist  of  the  jury  of  which  he  was 
a  member.— Stato  t.  Riobmond,  (La.)  7  So.  40B. 

75.  On  an  indictment  which  charges  defendant 
in  one  count  with  assault  with  intent  to  murder, 
ana  in  another  with  "willfully,  malioioDslv,  and 
feloniously  inflicting,  with  a  dangerous  weapon, 
on  C.  a  wound  less  than  mayhem, "  a  veidiot  of 
"wounding  less  than  mayhem  "Is  respoasire  tothe 
second  count  of  the  Indiotmeat,  ud  Is  cood.— 4t«to 
T.  Hason,  (La.)  7  So.  M8.  "  «ooa.-enaw 

76.  A  general  rerdict  of  "guilty, "  on  an  Indicts 
ment  which  charges  ottensesof  the  same  character 
disjunctively,  as  allowed  by  Crlm.  Code  Ala.  $ 
488B,  is  not  rerersible  error,  nor  ground  for  motion 
fbr  new  triaL— McOufl  v.  Stato,  (Ala.)  7  So.  36. 

T7.  Averdictof "lmpriBonmentforlife"neednot 
specify  the  place'  of  oonllaement,  where  that  is  pro- 
vided for  In  the  statute  under  whlob  defendant  was 
convicted.- MoGoit  r.  Btote,  (Ala.)  7  So.  SB. 

Kew  trial. 

78.  On  motion  to  recall  sentenoa  and  grant  a 
new  Mai,  a  witoass  testifled  that  one  J>.  was  pres- 
ent and  heard  the  statements  desired  to  be  intro- 
duced in  support  of  the  motion,  but  no  steps  were 
taken  to  secure  D.'s  presence  until  three  days  after- 
wards, and  the  court  then  waited  until  the  foUowii^ 
day  for  him.  The  same  witness  testified  tbat  t^o 
other  persons  heard  the  same  atatements.  but  these 
peraona,  though-  thoy  were  subpoenaed  and  ap- 
peared, wwa  not  introdnosd.    Held,  that  the 


conrt^s  refusal  to  wait  longer  for  V.  waa  Dot 
reasonable.— Helm  r.  State,  (Miss.)  T  8a  481. 

Judgment — Uotion  In  arrest. 

79.  It  is  no  ground  for  a  motion  In  arrest  of 
judgment  that  defendant,  a  negro,  indicted  for 
murder,  was  tried  by  a  juryoonu>oBed  exeluslTely 
of  white  men,  where  the  record  does  not  show  that 
any  juror  was  excluded  on  aoootint  of  his  race  or 
color.— Stato  v.  Ford,  (La.)  7  6o.  fi96. 

80.  A  motion  in  arrest  of  judgment  baaed  on 
Uie  fact  tbat  the  Jury  took  with  tnem  in  their  re- 
tirement the  indictment,  on  which  was  Indorsed  a 
verdict  of  guilty  rendered  by  a  former  jury,  but 
which  fact  did  not  appear  of  record  in  the  court 
below,  is  properly  overruled.— Cooper  r.  Stat& 
(Ala.)  7  So.  47.  * 

 Dliiqualifloatlbn  of  Jnrora. 

81.  Two  wItnessestestUedthatajurorsald that 
If  he  could  get  on  the  jury  be  would  hang  tbe  a^ 
oused,  but  the  evidence  being  conStoting,  and  tiw 
two  witnesses  related  to  the  aoouaed  by  marrian, 
and  one  of  Uiem  an  enemy  to  the  juror,  the  trial 
court  did  not  err  in  overruling  the  motion  for  a 
new  trial.— Yates  v.  Stete,  (Fla.)  7  So.  tfSO. 

85.  After  conviction  for  oarrying  a  concealed 
weapon,  defendant  moved  for  a  now  trial  on  the 
ground  that  one  of  the  junms  was  a  first  oonsin 
of  the  first  witness,  whose  name  was  Indorsed  m 
the  indictment,  and  who  was  in  charge  of  tbe  place 
where  and  when  the  pistol  was  siud  to  have  oeen 
exhibited;  that  he  did  not  know  this  fact  when 
he  accepted  the  juror;  and  that  his  counsel,  in 
making  inquiry  before  accepting  the  jury,  was 
informed  that  there  was  no  relauonaliip  between 
them.  Held,  that  the  refusal  of  tjie  motion  was 
di8creti<mary.— Daniels  t.  State^  (Ala.)  TSo.  887. 

Appeal  and  error. 

83.  A  decree  overruliog  a  motion  to  dismiss  au 
appeal  Is  Interlocutory,  and  is  revisable  until  be- 
fore final  adjudication  on  the  merita  of  tbe  case, 
and,  when  found  erroneous,  can  be  reedDded.— 
Stato  T.  Fbwler,  (La.)  7  So.  ISa 

 Jurisdiction. 

84.  Under  Const.  La.  art.  81,  providing  that  th* 
supreme  court  shall  have  appellate  Jurisdiction  In 
orfmiiial  cases  whenever  the  punishment  of  death 
or  imprisonment  at  hard  labor  may  be  imposed,  or 
a  fine  exceeding  (BOO  is  actually  Imposed,  a  defend- 
ant indicted  for  murder mi^  appeal  though  the Jurr 
found  him  guilty  of  assault  with  intent  to  kill,  ana 
he  was  sentenced  to  pay  a  ftoBat  only  tlOO.— Btata 
T.  Guillory,  (La.)  7  So.  090. 

86.  Wbere  the  ottjwt  of  a  proceeding  Is  to  Itava 
execution  Issue  on  a  judgment  of  forfeiture  of  a 
bond  In  a  criminal  case,  It  is  a  criminal,  and  not  4 
civil,  proceeding;  and  the  jurisdiction  of  tbe  su- 
preme court  is  to  be  tested  by  the  character  of  the 
crime  charged  in  -the  Indictment.— State  v.  Tkuwlb, 
(La.)  7  So. m 

 Deposit  by  appellant. 

86.  An  appellant  from  a  recorder's  sentence, 

ccndemnlng  nlm  to  pay  a  flue,  and.  In  detault,  to 
be  imprisoned  for  a  number  of  days,  for  the  viola- 
tion d  a  municipal  ordinance,  is  bound,  as  a  con- 
dition precedent  to  the  filing  of  the  transcript  of 
appeal,  to  deposit  with  the  clark  tbe  amount  pro. 
vided  by  the  rule;  Act  La.  1884.  No.  16,  imrvidlng 
that  all  e^ienses  inonrred  by  me  prosecution  of 
persons  accused  or  convicted  ca  crimes  riiall  be  paid 
Wthe  respective  parishes,  eto.,  and  Act  La.  1886, 
No.  19,  providing  that  no  costa  shall  be  demanded 
fnnn  any  we  accused  Itk  a  criminal  proseoution, 
not  Biffilylng  to  irooeedings  tor  violaaona  of  ^ty 
ordinanoei.— Stato  r.  Hmidihert,  (La.)  7  So.  8SS. 

 Trial  de  novo. 

87.  An  appeal  takenfrom  tbe  jndgmentofajus- 
tice  in  a  criminal  proceeding  cute  off  all  ingnlry  in. 
to  tbe  inaccuracies  of  the  affidavit  filed  as  the  rasis 
of  the  warrant  of  arrest,  and  Uie  dty  court  baa 
authority  to  try  the  case  de  novo,  wltbont  an  in- 
dictment or  presentment  by  a  grand  jnry;  Code 
Ala.  1886,  $  4381,  relating  to  cases  taken  by  appeal 
from  the  judgment  of  a  justice,  providing  that 
"the  trial  m  tbe  circuit  or  city  court  abaUoe  da 
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finvo,  tatH  wltbont  Indictment  or  presentment  by 
tbe  grsncl  jury,  but  the  solt<dtor  shall  make  a  Met 
statement  of  the  cause  of  complaint.  — Williams 
Stote,  (Ala.)  7  So.  lUl. 

Appeal  and  error — Beo<a*d  and  bill  of 

exceptions. 

88.  Where  the  record  on  appeal  In  a  oiimloal 
case  presents  neltber  blU  of  exceptions,  motion  to 

aaasD  or  In  arrest,  nor  asBimiment  of  errors,  and 
lere  Is  no  error  patent  oo  the  face  of  the  record, 
the  judgment  will  be  afOrmed.— State  t.  Turler, 
CU.)  780.716. 

89.  Counsel  of  an  aocosed  cannot  take  testi- 
mony to  disproTo  statements  of  facta  by  the  trial 
judge  in  a  bill  of  azoeptiona.— State  t.  CaUegari, 
(La.)  7  So.  180. 

9a  A  bill  of  axoeptlMia  tAton  to  the  rafnsal  of 
tlM  trial  judge  to  cause  to  be  reduced  to  writing 
testimony  designed  to  lay  the  foundation  for  tbe 
admission  of  roluntaiy  declarations  of  defendant, 
who  waa  Indicted  for  laroeny,  cannot  be  snstalned 
where  it  does  not  ibow  the  nature  and  substance 
of  the  testimony;  that  tbere  existed  adUferenoe 
between  the  aooased  and  tbe  judge  as  to  the  facta ; 
that  the  testimony  was  UlegaUy  admitted,  and  waa 
insufficient  for  tbe  purpose  for  which  it  was  of- 
fered, and  that  by  its  not  bring  thai  taken  the  ao- 
eased  has  susttined  real  Injury.— State  T.  Ander- 
son, (La.)  7  So.  087. 

91.  When  the  record  on  appeal  contatna  no  bill 
of  exceptions,  motion  in  arrestof  Judgment,  or  as- 
signment of  error,  and  there  is  no  error  on  the  face 
of  the  record,  the  verdict  and  judgment  will  not 
be  dlrturbed.— State  v.  Bertin,  (La.)  7  Bo.  668. 

9B.  A  Jvdgmfflitof  conviction  Inacrimin^  ease 
will  be  reversed,  on  appeal,  whem  tbe  record  fails 
to  show  where  the  court  waa  held  In  which  the 
indictment  waa  found  and  ttia  trial  held. — fox  t. 
State,  miss.)  7  So.  2S1. 

0B.  Wben  It  Is  alleged  tn  a  motion  for  new  trial 
that  the  judge  used  improper  laoguage  to  or  In  the 
presence  of  tbe  jury,  the  language  Imputed  to  tbe 
judge  will  not  be  oonsldered,  if  not  incorporated 
in  the  bill  of  exceptions.— White  t.  State.  (Fla.)  7 
Bo.  857.  —  V  / 

U.  The  denial  of  defendant's  motion  for  a  new 
trial  on  an  iDtormation  for  gambling  on  the  ground 
tbat  the  jury  after  failing  to  agree  were  sent  out  a 
tbird  Ume  without  tbeir  oonsenL  In  TlolaUoo  of 
BCcCleL  Dig.  Fla.  p.  448, 1  28,  wlU  not  be  reviewed 
on  appeal,  where  the  fact  that  tbey  were  so  sent 
out  u  not  made  to  appear  by  a  bill  of  exceptions, 
but  tbe  only  evidence  of  it  is  an  mtry  to  that  effect 
on  tbe  mottoa  docket  of  the  trial  court. — ^Tabenon 
T.  State,  (Fla.)  7  So.  8&S. 

96.  The  statements  made  by  tbe  trial  judge  In 
e  bill  of  exceptinns  will  be  taken  as  correct  on  ap- 
peal wben  those  made  by  counsel  differ  from  them. 
—State  v.  Buebe,  (La.)  7  So. 

96.  Where  a  certlornri  has  Issued  on  appellants' 
motion  to  complete  the  record,  on  appeal  from  a 
conviction  for  the  violation  of  a  municipal  ordi- 
nance, and,  though  five  months  have  elapsed,  tbe 
upellants  have  neglected  to  take  out  and  serve 
the  writ,  the  appeal  will  be  dlamlsaed.— Stata  t. 
Fftrgnaen,  (L«.)  f  Sa  SHIl 

 Hevlew. 

97.  An  objection,  made  for  the  first  time  on  ap- 
peal, that  a  pleading  made  below  had  been  pre- 
sented  too  late,  cannot  be  considered  by  tbe  appel- 
late court  State  V.  Lubln,  (La.)  7  So.  68. 

98.  Tbe  snprane  coort  of  Louisiana  bos  appel- 
late jurisdiction,  in  criminal  cases,  on  questions  of 
law  alone;  and  it  will  not  review  tbe  refusal  of 
tbe  lower  court  to  grant  a  motion  for  a  new  tii^ 
based  solely  on  an  alleged  deficiency  of  evidence 
to  make  out  a  case.— State  r.  Deachampa,  11a)  7 
So.  7U8.  ' 

99.  The  action  of  tbe  trial  ooart  in  OTerrallng 
defendant's  motion  for  a  new  trial  will  not  be  re. 
viewed  by  the  supreme  oonrt- Cooper  t  State, 
(Ala.)  7  So.  47. 

100.  Defendant,  who  was  jointly  indicted  with 
another  for  selling  intoxicating  liquors  without  a 
license,  cannot  complain  of  the  admission  of  alleged 
improper  evidenoe  against  his  co-defendant,  who 


was  aoqattted,  which  evidence  in  no  way  affdoted 
defendant.— S^rars  t.  State,  (A1&.)  7  So.  40. 

101.  Where  a  person  has  been  excused  from  serv- 
ing on  a  jury  without  having  been  sworn  as  to  tbe 
truth  of  nls  excuse,  a  party  who  did  not  object  in 
the  court  below  cannot  avail  blms^  of  the  error. 
— Kiley  V.  State,  (Ala.)  7  So.  149. 

101.  On  a  trial  for  mnrder,  in  which  the  de- 
fendant has  ottered  tettlmoiT-  ttiat,  ID  dan  be- 
fore tbe  killing,  the  deceased  went  to  his  borne, 
and  made  an  assault  on  his  wife,  the  admission 
of  evidenoe  that  a  certain  negro  '*iiad  lived  on  a 
part  of  tbe  40  acres  oonstitatliig  tbe  defendant's 
homestead"  Is  reversible  error;  the  appellate 
courc  t>elng  unable  to  "see  aSlrmauvely  tnat  it 
did  not  injui^  the  defendant,  "  though  it  is  "ut- 
terly unable  to  see  that  It  did  or  ooold**  have 
done  so.— MaxweU  t.  SUte,  (Ala.)  7  Sa  834. 

108.  Where  defendant  obtains  a  Jury  before  ex- 
bauflting  bis  peremptory  (jiallenges,  and  hia  wit- 
nesses fn  large  nnmbon  respond  promptly  and 
testify  freely,  and  the  court,  after  seeing  the  tem- 
per and  conduct  of  the  jurcas  on  their  voir  dire, 
denies  a  motion  for  a  new  trial,  the  snpreme  court 
win  take  theae  matters  into  oonsidentioa  in  de- 
termining the  qnestiOD  whether  there  was  error 
in  refusing  amottonforftohangeof vaiHW,--<aiMt- 
ham  V.  State,  (Wi",)  7  So,  301. 

104.  Acts  Ala.  1888-89,  pp.  6S1-684, 1 16,  organis- 
ing the  criminal  court  of  Pike  oonutgr,  oonfera 
upon  convicted  parties  the  right  of  ivPmI  to  the 
snpreme  court  But  where  a  Imrr  la  wttlved,  and 
tbe  judge  tries  the  foots,  the  deci^on  of  the  oonrt 
npon  the  facts  is,  in  legal  effect,  eqoivaleot  to  the 
verdict  of  a  jury,  and  will  not  be  revieired  on  w- 
peaL— Boyd  v.  State,  (Ala.)  7  Sa  968. 

 Freaumptiona. 

106.  The  snpreme  court  will  not  presume  %  tact 
not  shown  by  the  record,  and  make  It  a  ground  (tf 
reversal.—Dnncan  v.  State,  (Ala.)  7  So.  104. 

106.  A  jury  was  told  to  convict.  If  tbey  found 
that  tbe  offense  was  committed  within  two  years 
before  the  filing  of  an  information  drawn  under  a 
statute  that  had  not  been  in  force  so  long.  The 
evidence  not  being  preserved,  held,  that  it  wHI  be 
presumed  that  the  offense  proved  was  **^mlrtfid 
after  the  statute  took  effect,  and  that  the  error  wae 
harmless.— EurU  v.  State,  (Fla.)  7  So.  869. 

107.  Though  the  record  falls  to  show  that  a  copy 
of  the  venire  and  indictment  was  served  on  de- 
fendant as  ordered,  it  will  be  presumed  to  have 
been  done,  In  the  absenoe  of  objection  in  the  trial 
oonrt— Breden  r.  State,  (Ala.)  7  So.  ass. 

106.  On  an  IndJotment  for  fo^ry,  where  the  trial 
is  completed  in  a  day,  witbout  uiy  adjoummen&t 
and  defendant  was  present  when  the  jury  was  im- 
paneled. It  will  be  presumed  on  appeal  that  he  waa 
present  when  tbe  verdict  wae  retomed,  unleaa  hla 
absence  is  expreMly  sbowi^— State  t.  Clement, 
(La.)  7  80.  686.^  ^ 

OroM-BilL 

See  JIguilv.  14. 

OroBB-KTftmin  atlon. 
Sea  iFlmeH.  13, 18. 

Curators. 

See  Sx9ButoT$  and  .Admlnistntton; 


BAMAGEa 

Caused  by  Injunction,  see  jT^iincMon,  IB. 

For  breach  of  warrantyf  see  Snley  8. 

oontinulng  trespasa,  aee  2VespaH.  8, 9, 
Injuries  to  passengers,  see  Carrien,  aS» 
malicious  prosecution,  see  JfoUotoua  £*n§» 
cution,  8. 

Exemplary  damages. 

1.  Vindiotlve  damages  In  an  aotion  for  injnriee 
at  %  railroad  crossinK  can  only  be  recovered  when 
the  evidence  shows  that  defendant  has  been  guilty 
of  gross  negligenoe.- Patterson  T.  South  &  Horth 
Ala.  a  Co.,  (Ala.)  7  Sow  487. 
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Proximate  and  remote. 

2.  The  pnrchaser  of  a  decree  for  tba  sale  of  a 
tract  of  land  to  satisfy  a  vendor^s  lietL,  h  part  oi 
the  consideratlcm  therefor,  agreed  wiui  hu  ven- 
dor, and  with  parties  who  had  at  varionB  times 
Bubeeqneufe  to  the  creation  of  tiie  lien  porohased 
parts  of  the  land,  that  before  enforcing  said  de- 
cree be  would  file  a  petition  to  determme  the  or- 
der in  whioh  the  parcels  of  land  should  he  sold 
to  satisfy  the  decree,  It  being  farther  agreed  that 
theoriraial  and  sab  pmchasersof  the  laud,  or  any 
one  of  Uiam,  mtght  answer  and  tmrodnoe  erldenoe 
In  aopport  of  Qielr  olabns,  ud  tliat  the  ootut 
should  determine  the  equities  between  the  orig- 
inal and  sub  purchasers  anumg  themselves,  and 
between  each  and  all  of  them  and  the  purchaser  of 
fhe  deoreei.  Held,  in  an  action  bv  one  of  the 
snbpurchaaera  for  breach  of  the  contract  to  file  a 
petftion  to  determine  the  order  of  sale  of  the  va- 
rious parcels,  that  damages  cannot  be  reoovered  for 
being  deprived  of  the  possession  of  his  laud,  and 
te  «zpeaiBea  Incnrred  in  resisting  a  oouflnnation 
of  sale,  saoh  damages  being  too  remote.— Burton 
T.  Bsmr,  (Ala.)  78o.  m. 

Mearare  for  torts. 

8.  In  an  action  for  assault  and  battery,  the  pe- 
ounlary  condition  ol  both  parties  may  be  oonaid- 
ered  in  estimating  damages.  — Eltringham  r.Sar- 
hwt,  QCiss.)  7  Bo.  846. 

4.  Where  the  testimony  as  to  the  value  of  an 
aniinal  killed  by  a  railroad  company  does  not  in- 
dicate whether  the  esttmata  of  the  vatna  given 
was  based  upon  the  market  price,  if  there  Is  such 
a  price  to  govern,  or  upon  actual  value,  and  there 
ia  nothing  to  show  that  an  effort  was  made  to  as- 
certain from  the  witnesses  on  what  basis  the  val- 
uation was  made,  the  supreme  court  will  not  set 
aside  the  verdict  on  the  mere  supposition  that  this 
twds  was  not  the  market  value.— Jacksonville.  T. 

W.  Ry.  Co.  V.  Wellman,  (Fla.)  7  So.  845. 

5.  naintiff  shipped  a  stallion  In  a  freight-car 
of  defendant,  and  to  insure  ventilation  left  the 
side  door  open,  nailing  some  strips  of  board  across 
the  opening.  The  slats  were  Idoked  off,  and  the 
atallion  escaped  uninjured,  and,  after  wandering 
some  distance,  strayed  upon  the  track  at  another 
point,  and  was  killed  by  defendant's  train.  Held, 
that  the  measure  of  damages  is  the  value  of  the 
horse,  and  is  not  limited  by  the  terms  of  the  sbtp- 
Idng  contract,  whioh  sttpnlated  that^  for  any  in- 
jnries  resnlttng  from  a  failure  of  Uie  company  to 
perform  Its  conditions,  **theamount  claimed  should 
not  exceed,  for  a  staUion  or  Jack,  t^. Louia- 
vlUe  &  N.  R.  Co.  V.  Kelsey,  (Ala.)  7  Bo.  648. 

Frsotloe. 

6.  Where  plaiatift  demanded  18,000  damagea 
lor  fhe  negligent  act  of  the  dafflodantt  an  objection 
that  ponittve  donuwes  conld  nob  be  reoovered,  b&- 
cause  not  claimed  In  the  declaration,  cannot  be 
snstained.— Sontlum  Eni  Co.  t.  Brown,  (Miss.) 

7.  It  is  not  error  to  refuse  to  charge  tiiat  the 
Jury  should  "find  for  platntUI  for  such  amount  of 
damages  as  the  iwoox  may  show  she  ought  to  re- 
e^TO,  "as  the  amount  of  the  recovery  uuwld  be 
Umited  to  that  claimed  In  tho  oonq^aint— North 
Birmingham  St.  B.  Cou  t.  CalderwDod,  (Ala.)  7 
Bo,  800. 

Dangerous  PremiseB. 

See  Negligeruie,  8. 4. 

DEATH  BT  WBOKOFUIj  ACT. 

When  aotlon  lies. 

1.  In  an  action  ag^nst  a  ndlroad  company  for 
the  death  of  plidntifPs  Intestate,  it  was  shown  that 

defendant  had  oonstmcted,  at  the  termination  of 
its  traok  on  Black  river,  an  elevator,  whioh  was 
used  in  lowering  and  raising  freight,  on  an  incline 
track  extending  from  Its  depot,  on  the  bank,  to  the 
water'sedge;  and  the  intestate,  having  prepared 
for  shipment  a  small  cargo  of  fish,  and  pla('«d 
same  on  the  platform  of  the  elevator,  undertook  to 
ride  thereon,  wiUiout  defendant's  content  and  con- 


trary to  Us  ordMTs,  np  to  the  statiMi,  whm  the  wira 
rope  by  means  of  wuoh  the  ear  was  operated  cud- 
denly  broken  whUe  the  car  was  ascending,  and 

caused  the  injury  and  death  of  deceased.  Held, 
that  platiriiiff  cannot  recover,  because  the  deceased 
was  not  a  pasaenger,  and  no  contrautual  relations 
existed  between  him  and  the  defendant;  he  being 
a  mere  stranger  or  teespasser  on  the  ootnpanv's 
^r^|>^g^^^d^     Natchez,  R.  B.  &  T.  B.  Co., 

Who  may  sue. 

a.  A  father,  the  death  of  whose  minor  son,  In 
the  service  of  another,  is  caused  by  the  negli- 

genoe  of  a  fellow-servant,  cannot  sue  the  master; 
Is  liability  for  injury  so  caused  having  been 
created  by  the  employe's  act  of  Feteoary  U,  1885, 
(Code  Ala.  1886,  g$  mo-^9a,)  and  section  SNl 
providing  that,  if  suoh  Injury  resolts  in  tin  death 
of  the  servant^  his  personal  representative  mar 
sue  therefor,  and  that  the  damages  recovered  shall 
be  distributed  according  to  the  statute  of  dlstri- 
Imticma.  The  action  so  given  by  this  section  is 
not  artonded  tothe  fitther,  also,  by  virtue  of  Code 
Ala.  1886,  I  8&88,  Act  Jul  88,  1886,  providing 
that,  where  the  death  of  a  minor  Is  caused  by  the 
wrongful  act  of  another,  his  agents  or  servants, 
the  father  orthe  personal  rapreMntatlve  ihajsne. 
—Lovell  V.  De  Bardelaben Coal  ft  Lkw  Co.,  OUa.) 
7  Bo.  7B6. 

Compromise  by  widow. 

8.  UnderBav.Codeiass.l880,S1510,givlngthe 
widow  of  a  peraon  whose  death  was  caused  by  the 
wrongful  act  of  another  t^e  right  to  soe  there- 
for, and  providing  that,  where  she  has  ohUdreo, 
the  amount  reoovered  "shall  be  distributed  as  per- 
sonal property  of  the  husband, "  the  widow,  pend- 
ing an  appeal  by  defenduit,  may  compromise  the 
case  by  accepting  a  certain  sum  in  satisfaction  of 
the  judgment,  and  such  compromise  is  binding  on 
decedent's  Infant  children,— Natchei  Cotton-Mills 
Ck>.  V.  MolUns,  (Miss.)  7  Bo.  643. 

Pleading. 

4.  H  in  a  suit  for  the  death  of  a  minor  son  In 
the  service  of  another,  caused  by  the  negligence 
of  a  fellow-servant,  the  father  would  rely  on  the 
hiring  having  been  without  his  ocnsent^  or  the 
8<m  put  atwork  whose  dangers  he  could  not  appre- 
ciate doA  avoid,  by  reason  of  his  yontb  and  want 
of  eiperlenoo,  those  facts  must  be  pleaded.— 
I^ell  V.  De  Bardelaban  Coal  te  Jrtm  Co..  (Ala.) 
7  Bo.  756. 

Decedents. 

Traasaottons  with,  see  ITttTtes*,  4-8. 

DBCEZT. 

When  aotion  lies. 

An  action  for  deceit  wiU  not  lie  for  a  Mate- 
ment  by  defendant,  on  employing  plaintiil  to  do  a 
piece  01  grading,  as  to  Its  cubic  contents,  unless  it 
appears  that  plaintiff  did  not  have  equal  means  of 
uiowledge,  as  the  statement  related  to  a  matter 
resting  In  opinion,  and  plaintiff  had  no  right  to  rely 
on  It.— East  T.  Worthington,  (Ala.)  7  BOw  m 

Declaration. 

8eeJMdeno0,16,  U. 

DEED. 

See,  also,  FimidtUent  Convei/ainoeB;  Vmdorond 

Vendee. 
Estoppel  by,  see  £ftopp«l,  1. 

Deioription. 

1.  The  plaintiff  and  defendant  owned  adjacent 
lots.  Tbe  latter  put  a  fence  on  what  both  supposed 
to  be  the  line,  but  it  left  5  feet  of  his  lot  on  the 
plaintiff's  side.  Afterwards  the  defendant  con- 
veyed to  the  plaintiff  30  feet  off  the  east  end  of  his 
lot.  Held,  that  the  90  feet  are  to  be  measured 
from  the  true  line,  and  that  parol  evidence  is  not 
admissible  to  show  an  latent  to  oopxfiy  a  strip  ao 
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feet  wide,  ^ne  wholly  on  the  defendant'*  tide  of 
the  fenoe.— Auaran    WatUns,  (Fla.)  7  So.  876. 

Delivery- 

S.  A  deed  dellTerad  by  an  agent,  after  the 
grantor**  death,  in  parsoanoe  of  direotiona  prs- 
viooaly  given  1^  Uw  latter,  omven  no  UU«^ 
Weldnger  T.  Cooke,  (UUa.)  7  So.  4S6. 

Constraotlon  and  eflbot. 

8.  Under  a  deed  emeasing  a  nominal  oemsld- 
eratlon,  tmt  In  fact  haTlnsr  none,  and  granting  land 
onoonalUonthafthe  eetate  conveyed  shall  not 
vest  until  and  unless  the  raraateea  shall  on  or  be- 
fore Mm  Ij  1S89,  rar  130,9^  w  shall,  on  or  before 
Jan.  1,  18^,  pay  tw.000, "  no  title  can  Teatimleas 
one  ox  the  other  of  the  payments  is  made  on  the 
day  fixed  therefor,  though  Oie  grantors  have  then 
given  notice  that  they  revoke  the  option,  and 
withdraw  all  the  [iropositlcaifl  therein  oontained. 
— Borat  V.  Simpaon,  (Ala.)  7  So.  814. 

4.  The  Dreamble  In  a  deed  redted  that  the 
grantor  baa  previously  donated  to  a  county  certain 
luida  for  a  connty-elte,  on  which  the  court-house 
vns  situated ;  hut  the  granting  clause  conveyed  it 
to  the  president  of  the  board  of  police  and  his  suo- 
oeB8ors,''*forthea8e  of  the  county  of  T.  and  town 
ofA."  There  WM  no  formerdeed.  JETeld.  that  the 
recital  In  the  preamble  was  controlled  by  the  grant- 
ing clause,  and  did  not  impose  a  condition  that  the 
land  should  be  used  for  a  oounty-8it&— Hlller  v. 
Board  of  Sup'rs,  (Miss.)  7  So.  429. 

5.  When  land  is  conveyed  "for  tbe  use  of  the 
oounty  of  T.  and  town  of  A. "  tbe  mere  removal  of 
the  court-house  to  another  site  is  not  suSiolent  ev- 
idence of  an  intention  to  abandon  the  land,  or  de- 
vote it  to  other  than  town  and  county  purposes,  to 
entitle  tbe  heirs  of  the  grantor  to  recover  the  land 
for  condition  broken.--Mlller  v.  Board  of  Sup'ra, 
(Miss.)  7  So.  439. 

6.  Where  the  equitable  owner  of  land  exeootes 
a  quitclaim  deed  to  be  held  in  escrow,  and  deliv- 
ered to  the  grantee  on  the  affirmance  by  the  sn- 
preme  court  of  a  Judgment  rendered  in  his  favor 
In  a  litigation  Involving  the  land,  the  afflrmanoe 
of  the  Judgment,  and  tbe  delivery  of  the  deed  to 
the  grantee,  will  carry  with  it  the  legal  title  ao- 

a aired  by  the  equitable  owner  while  the  lltljga- 
,on  was  pending  in  the  suprmne  court.— Prewltt 
V.  Aahfoi^,  (Ala.)  7  So.  881. 

7.  A  deed  retdted  Uiat  grantors,  In  eonsldeni. 
tlonof  91,000  to  be  paldwiuiin  10  days,  as  agreed, 
"hereby  selL  oonvey,  and  warrant  to  the  said 
*  *  •  all  that  portion  of  land,  •  •  •  exoep- 
ting  only  that  portion  •  *  •  upon  which  our 
rMtdenoe  is  ljuilt.  •  •  •  And  we  hereby  sell, 
oonvey,  and  warrant  to  the  said  *  *  *  the 
above-aescribed  reservation  of  home  and  lot  of 
ground  upon  the  payment  to  us,  or  our  admlnis- 
&at(fl»,  <d  the  snm  of  ^00.  **  Hie  grantee  was  put 
in  possession  of  the  first-mentionea  tract,  but  not 
Qt  the  home  lot.   Beld,  that  there  was  a  sale 

at  the  land,  exclusive  of  the  residence  lot, 
it  was  optional  with  the  grantee  whettior  he 
would  take  the  latter  at  tbe  price  named.— At- 
tdnaon  v.  Sinnottt  (Hiss.)  7  So.  289. 

 Iisnd  bordering  on  river. 

8.  A  sale  of  property  with  a  front  on  a  certain 
street,  asteuding  between  certain  lines  to  tbe 
river,  without  guaranty  of  measurement,  conveys 
hatture  or  alluvion  rights  as  effectually  as  If  the 
land  had  been  sold  fronting  on  the  river  between 
tbe  same  lines  to  the  street  Une.— Meyers  v.  Mathis, 
{La.>  7  8a  605. 

9.  Express  mention  In  a  deed,  when  the  prop< 
erty  froats  on  ttie  river,  that  the  right  of  batlnre 
is  sold  with  it,  is  suii>lusage;  for,  without  such 
declaration,  tbe  purchaser  acquires  the  hatture  or 
■Ilnvlon  rights.— Hirers  v.  Uatbla,  (La.)  7  Sa  606. 

Be&cingr  Indez-Boarda. 

SeeH40IMeai/>,4. 

De&ult. 
Jedgmantbyt  bob  Judgment,  2-fii 


Delivery. 

Of  deed,  see  Deed,  3. 

goods,  see  Carrtflrs,  1-4. 

Demurrer. 

DEPOSmOW. 

Time  of  filing  cross- interrogatorie*. 

1.  Code  Ala.  1886,  |  8803,  requires  cross-inter* 
rogatories  to  be  filed  within  10  days  after  notice 
to  take  depositions.  In  order  that  a  oommisrion 
may  then  issue,  and,  If  they  are  filed  after  thst 
time,  but  before  it  is  in  tact  issued,  thej  cannoc 
bo  smcken  from  the  filee. — East  TennessMt  V.  ft 
G.  R.  Co.  V.  Watson,  (Ala.)  7  So.  818. 
Bight  to  use. 

a.  Froof  of  the  testimony  of  a  witness  beyond 
the  Jurisdiction  .of  the  conn,  in  answer  to  Inter- 
rogatories, is  not  admissible  where  it  Is  notshowa 
that  bis  deposition  was  used  on  a  former  trial,  or 
that  defeaaant  had  notice  of  the  filing  of  the  in- 
terrogatories, or  was  called  on  to  cross.«Kamlne 
the  witness.— Amerioau  Union  TeL  Oa  v.  Unugh- 
tiy,  (Ala.)  7  80.680. 

7o  perpetuate  testimony. 

8.  Code  Ala.  1886,  S  3838,  wbloh  provides  ttiat 

"the  testimony  of  a  witness  may  be  taken  oondl- 
tionaUy  and  peii»etuated,  as  provided  in  tbis  ar- 
ticle, "  applies  only  to  witnesses  who  are  not  par- 
ties.—Winter  V.  Elmore,  (Ala.)  7  So.  860 

In  oriminal  oases. 

4.  Code  Ala.  i%  4465,  44M.  provide  that  In  cer- 
tain oases  deDOsitions  may  be  taken  in  behalf  of 
one  aocnsed  of  crime.  Section  4467  permits  them. 
In  lilce  cases,  to  be  taken  In  behalf  of  tbe  state, 
"when  the  defeodant  flies  bis  written  consent 
thereto. "  Held,  that  where  depositions  taken  for 
defendant,  bntnotoffered  by  him,  wereoffered  for 
the  state.  It  was  error  to  admit  them  against  his 
objection,  under  Const  Ala.  art.  1,  S  7,  which  guar- 
anties to  every  one  charged  with  an  iudiotatua  c^- 
fense  the  righfto  be  confronted  by  tbe  witaaesas 
against  him.  "—Anderson  v.  State,  (Aln.)  7  So.  488. 

DBSGBNT  AND  DISTBIBnnON. 

Bee,  also,  HxeciUon  and  A.dminittrtUon;  WUU. 

Bights  of  surviving  spouse. 

1.  Act  Fla.  March  6, 1845,  providing  that.  If  a 
married  woman  die  in  thta  state  without  ohildren 
snrviving  her,  the  husband  shall  be  entitled  to  ad- 
ministration, and  to  all  her  property,  both  real  and 
nersonal,  applies  as  well  where  the  wife  Is  under 
21  vears  of  age,  as  where  she  has  attained  Uiat  aga. 
— Coogler  V.  Rogers,  (Fla.)  7  So.  S9L 

2.  Rev.  Civil  Code  La.  art  917,  deolaringthat 
the  surviving  husband  or  vrife  shall  snoceed  to  the 
estate  of  a  decedent  who  bas  left  "neither  lawful 
descendanis,  nor  lawful  ascendants  nor  oollateral 
relations, "  contemplates  tlM 'failure  of  lawful  ool- 
lateral relations,  and  does  not  authorise  a  person 
to  Inherit  from  the  illegitimate  son  of  bar  sister, 
to  the  exclusion  of  bis  wife.— Montegut  v.  Bacas, 
(La.)  7  So.  449. 

Advonoements. 

8.  In  an  action  by  forced  heirs  for  reduction  of 
donations,  the  disposable  quantum  must  be  calcu- 
lated exclusively  opoQ  the  conditions  existing  at 
the  death  of  the  decedent;  and  where  the  debts 
due  at  the  death  exceed  tbe  value  of  the  propertv 
found  In  the  succession,  there  can  bene  disposable 
portion  for  the  satisfaction  of  legacies;  and  no 
subsequent  changes,  whether  hy  increment  in 
valuo  of  the  property,  or  by  extinguishment  of 
debts,  can  affect  tbe  case. — Bail  v.  Ba3L  (La.)  7 
80.567.  ' 

4.  The  demand  for  reduction  of  donations  can 
be  urgod  by  forced  heirs  alone;  and  executors,  as 
such,  cannot  be  beard  to  champion  their  ri^ts.— 
BaU  V.  Ball,  (La.)  7  So.  &67. 
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S.  VjtAw  Iter.  CItU  Code  La.  art  1BD6.  prorld- 
ittg  that,  in  order  to  detannliia  tbe  fflsposabu  pcn^ 
tioa  of  a  BaooSHlon  and  the  I«|7(t<fiieof  tbe  hMts, 
the  amotiiit  of  doDations  inter  vtoo$  U  flotitioariy 
added  to  the  property  belonging  to  the  donor  at 
the  time  of  his  death,  where  property  is  held  in 
Gommjnity  between  the  anrrlTii^  mfe  and  the 
deceased,  aad  a  dosation  la  made  from  tbe  laUer 
to  the  former,  this  flctltlons  addiUon  of  the  amonnt 
of  the  donation  most  he  made  to  the  active  mass 
of  the  oommanity,  and  not  to  tbe  donor's  separate 
estate;  fbr  the  donation  oanoot  change  theohar- 
mebbt  or  amount  of  the  reapeotiTe  rights  of  the 
apooses,  in  the  matrimonial  ocuiimaut|)r.~SiK>- 
ceaslon  of  Moore,  (La.)  7  So.  0U. 

Bights  of  heirs. 

&  The  awertalument  of  the  dlaposalde  portion 
of  a  eQccessItm  and  of  the  teal^tme  of  tha  helraare 
incidents  of  the  settlement  of  the  snooesalon,  aad 
most  be  fixed  before  H  is  wound  ap,  and  Its  prop- 
erty turned  over  to  the  usnfmotuaiy  or  helra.— 
Snooeesion  of  Moore,  fLa.)  7  So.  Ml. 

7.  In  an  action  by  heirs  of  a  wife  to  reoorer 
land  of  defendant,  who  claims  under  foreclosure 
of  a  mortgage  by  the  husband  of  his  intereat  in 
land  conveyed  to  him  and  his  wile  jointiy,  parol 
evidence  la  inadmissible  to  show  tliat  the  transao- 
tion  was  a  disguised  donation  from  the  wife  to  the 
husband,  he  piqing  no  consideration  therefor,  in 
fraud  of  her  forced  b^rs,  and  henoe  void  under 
Rev.  CivU  Code  La.  arts.  175S,  17S1.  — Dohan's 
Heirs  v.  Dohan,  (La)  7  So.  609. 

8.  An  heir  haa  the  right  to  be  discharged  from 
Vbe  payment  of  his  ancestor's  debts,  out  of  his  own 
property,  by  abaadoning  the  effects  of  his  ances- 
tor's succession  to  his  creditors;  the  right  of  pre- 
serving the  identity  of  his  own  property  from  that 
of  his  ancestor's  succession ;  and  the  right  of  claim- 
ing outof  tbe  ance8tx)r'a  auccession  the  debts  that 
are  due  to  him  therefrom;  buttodosohemuatsafe- 
gruard  his  aooeptance  of  the  sucoession  by  a  ole&r 
and  distinct  reservation  of  tbe  benefit  ia  Inven- 
tory.—Succession  of  JSurray,  (Lk)  7  So. 

Bolt  to  settle  estate.  • 

0.  A  demurrer  to  a  hill  to  settle  the  estate  of  a 
person  who  died  without  descendants,  on  the 
ground  that  it  does  not  state  whether  there  are 
other  collateral  relations  than  the  one  aucd,  will 
be  sustained,  since  all  collateral  relations  are  nec- 
essary parties  to  such  proceeding,  under  Code  AlSt 
1880.  II 1915, 1917. 1919. 1924,  relating  to  tbe  distri- 
bution of  estates  among  ooUateral  rriattoni.— 
Word  T.  Word,  (Ala.)  7  41& 

Destroyed  Heoords. 

Establishment,  see  Becord». 

BETIKXTB. 

Pleading. 

L  InaoomplaintlD detinue, brought bya mar- 
ried woman,  a  general  averment  that  the  property 
sued  for  ia  her  a^wrate  property  is  suffldeott  with- 
out any  all^Uon  as  to  tha  Ume  and  manner  of 
her  acquiring  Utla— Daniel  T.  Hardwiok.  (A^)  7 
8a  188. 

Claims  by  third  peraons. 

3.  In  detinue  for  an  engine,  a  claim  \jj  a  per- 
son not  a  party  to  tiie  action  was  interposed,  un- 
der Sees.  Acts  Ala.  1888-«9,  No.  69,  providing  for 
•neb  intervention.  It  appeared  that  plamtift  in 
detinne  had  purchased  the  engine,  idilcfa  was 
shipped  to  one  H.  over  defendant's  railroad;  that 
wbile  on  defeudant'a  tracks  plaintiff's  president 
uid  the  consignee  gave  claimant  an  order  to  take 
possession  of  the  engine;  that  claimuit  then  paid 
the  freight  due  to  defendant,  and  took  some  atepa 
In  the  removal  of  the  engine,  but  it  remained  on 
defoliant's  trat^.  The  evidence  did  not  show 
whether  olidmant  paid  the  ^ight  with  his  own 
money  or  with  money  furnished  him  by  plaintiff, 
or  tliat  he  was  one  of  plaintiff's  ofBoers.  Held, 
that  it  was  a  question  for  the  Jury  whether  claim- 
ant obtained  possession  of  tbe  engine  at  plaintiff's 
request,  and  wbether  be  paid  the  freight  with  bia 


ownmonoy.  was  toenttUe  Um  to  possession  otttaa 
angina  tmnl  tiw  BUBwr  was  Mfanded  to  him.— 
wSitn  T.  Sboffleld  dTT.  St  Bj.  Oo.,  (Ala.)  78ow 
910. 

8.  On  tha  trial  of  the  right  of  jvoperty  of  a 
third  parson,  who  has  interposed  a  claim,  tha 
claimant  cannot  raise  the  question  as  to  wtiether 
the  persons  who  caused  the  aoUon  of  detinne  to 
be  instltated  were  rightful  ofDoers  of  plalotUE 
oonmtlott,  entltited  to  sue  in  ita  nama.— Wbita 
r.  ^effleldftT.  BL  By.  Ca,  (Ala.)  TBa  910. 

4.  The  question  whether  the  plaintiff  made 
a  demand  for  the  property  before  bringing  ttaa 
aotion  cannot  be  nused  on  the  trial  of  ue  right 
of  nnnertr  of  an  InterreDlng  olainumt— Wmt» 
T,  ibemald  ft  T.  8t  Br.  Co.,lAla.}  7  Bo.  Sia 

bam  ages. 

6.  Plaintiff  cannot  recover  aa  damages  both 
rent  and  the  (Hdinaiy  wear  and  tear  of  the  prop- 
erty sued  for,  as  rent  Includes  ordinary  wear  and 
tear.— White  v.  Sheffield  &  T.  St  By.  Co.,  (Ala.) 
7  Bo.  910,  *\  f 


Sea  WUU. 


Devise  and  Legacy. 


BISOOVEBT. 


Interrogatories— Efflwt  of  answer. 

1.  When  tbe  plaintiff,  having  no  oounter-loW 
ter,  proceeds  in  limine  to  probe  uie  cousoieaoe  of 
the  defendant  by  evoking  bis  answers  to  intemw- 
atories,  suoh  anawers  stand  as  part  of  the  plead- 
ings; and.  If  tbev  are  destructive  of  plaintiff's  ai^ 
tlon,  an  exception  of  no  cause  of  actum  Will  lia.— 
Godwin  V.  Neustadt,  (Ia.)  7  Sow  744. 

&  Though  answers  to  intorrogatoriaa  on  teota 
and  artiolea  may  generally  be  ctnttradieted,  yet, 
when  evoked  as  a  sutwtitute  for  a  counter-letter* 
to  prove  whatcould  otherwise  he  proved  by  nothing 
butaooonter-letter.suoh  aoawei's  cannot  be oon- 
tradloted  by  anytlmig  but  a  ooantariettab— God- 
win ▼.  Nenstadt,  a«5  7  80. 744, 

Dismissal* 

Of  amaal,  aea  .appeal)  47-04. 
•ui,  sea  .Vguuv,  SB. 

DiBBolatlcnL. 

Of  oorporatlons,  see  Corporattcma.  18-SQ. 
Injnnotion,  see  if^unoMon,  11-1S> 

DIBTUKBANOB  OF  FUBLZO 
WOESHIP, 

Evidenoe. 

On  joint  Indictment  of  two  persons  fW 
disturbing  religious  wnrship,  it  was  proved  tlias 
one  of  defendants  left  tbe  place  of  worship,  a 
camp-ground,  after  night,  and  called  to  **tliebova* 
to  follow  him;  that  others  went  out  with  him, 
and  there  was  firing  of  pistols,  and  much  boister- 
ous conduct,  in  and  around  the  camp-ground  for 
several  hours.  Asto  the  defendant  who  first  went 
out,  the  evidence  showed  olearlvthat  hewaa  guil- 
ty; and,  as  to  the  other,  the  evidence  waa  tliat  he 
was  arrested  with  the  orowd.  He  also  failed  to 
furnish  any  explanation  of  his  being  out  at  8 
o'clo(^  in  the  morning,  and  In  the  crowd,  when 
arrested.  H'eZ<Z,  that  ^eeridoioesustainea  aveop- 
dlct  of  guilty  as  to  both  defendants.  —Ball  r. 
State,  (Kiss.)  7  8a  858. 

DIVOBOB. 

JnrisdloUon. 

1.  The  courts  of  Louisiana  will  not  entertain  a 
suit  for  divoroo  on  the  ground  of  the  wife's  aban- 
donment, where  she  leit  her  husband  In  Maua- 

cbusetla  before  he  acqnired  a  residence  In  Louisi- 
ana, and  has  never  returned  to  bim,  since  there 
has  never  been  a  matrimonial  domicile  in  the  latter 
state  whloh  the  wife  oould  abandon.— Heath  T. 
Heath,(La.)7H0b6W. 
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GronndB. 

3.  Divorce  on  the  ennind  of  extmne  ernelt^ 
will  be  denied  where  tnere  is  no  actual  bodily  tIo> 
lenca,  nnles*  the  abase  or  neglect  complained  of 
be  suoh  as  damagree  hMlth,  or  renders  oobabitatlon 
intolerable  and  nnaafe,  or  onless  there  are  threata 
of  mlBtreatment  of  each  flagrant  Idnd  as  to  cause 
Toaao&able  and  abiding  apprehenaioa  of  bodily 
TioleDce,  80  as  to  render  it  impraotioable  to  dis- 
g^^g^ marital  dntlea.— Palmar  t.  FBlm«r,  (Ha.)  7 

8.  Ocoaslonal  oafbnrsts  of  pasidon,  petalaooe, 
readinesR  to  anger,  freqnent  and  unreasonable 
complaints,  though  made  in  a  loud-voiced,  boister- 
ous manner,  If  these  are  only  caloulated  to  render 
the  relations  between  the  parties  nnpleaaant  and 
disagreeable,  or  aimply  unnappy.  do  not  famish 
sufficient  cause  fbr  dirorca.— i^amwr  t.  Palmer, 
(Fla.)  7  So.  8M. 

4.  Code  Ala.  1886,  %  S323,  provides  that  either 
party  to  a  marriage  Is  entitled  to  a  divorce  from 
the  bonds  of  matrimony  "when  the  other  was,  at 
the  time  of  the  marriage,  physically  and  inoarably 
incapacitated  from  entering  Into  the  marriage 
state."  Held,  thafphysically  incapacitated,  "as 
here  used,  means  suDstantially  the  same  "Im- 
potent."—Anonymous,  (Ala.)  7  So.  100. 

Fraotioe — Fbysloal  examinattoa. 

5.  On  a  bill  for  divorce  on  the  ground  of  phya- 
ical  IncapBxdtT,  it  was  decreed  that  oomplalnant 
oad  defendant  be  required  to  sobmit  their  persons 
to  examination  t^physioians. — AnonymoiU|(A]a>) 
7  Bo<  100; 

Doctuuente. 
As  evidenoo,  see  Evldenoe,  S0-S4. 


Donatio. 


DHXrNKEXlTBSS. 


As  ground  for  removal  of  ofBcer, 
Offloer,i,6. 


Offloeand 


Am  ttzoiue  for  orlme, 

Volanto^  dmnlEennosa  does  not  Jastify  an 
aasaolt  and  bauery,  and  is  admissible  on^  to  re- 
duce the  grade  of  a  crime,  where  the  qaestlon  of 
Intent,  malice,  or  premeditation  is  involvad.--ICii. 
glehardt  v.  State,  (Ala.)  7  So.  151. 

Duplicity. 
]n  Indlotment,  see  Jndlfltment  and  Zn/tomiaNon,?. 

DUBBSS* 

What  ooDBtltates. 

Defendant,  on  reoeivlDg  s  deed  of  tmst  to 
BOcnreadebt,  Inserted  therein,  without  authority,  a 
description  of  the  replevied  property,  which  plaln- 
tifC,  on  threat  of  a  criminal  prosecution,  delivered 
to  the  trustee,  and  which  was  boiuiht  in  by  doTend* 
ant  at  the  sale.  Held,  In  replevin  tor  the  goods, 
(hat  8  verdict  directed  for  plalnUft  was  proper.— 
eraham  t.  Jones.  (Miss.)  7  Bo.  406. 

Dying"  Declarations. 

fieeHonddde,  80-88. 

EJSGTMBNT. 

See,  also,  Actoerte  PosMsiiof i. 

By  state,  see  Statet  and  State  Ogloen, 

When  lies. 

1.  Where  the  grantee  In  a  deed  conveying  land 
held  adversely  by  anoUier  Institutes  ojectment  In 
the  name  of  the  grantor  against  the  person  holdr 
tng  adversely,  the  action  will  not  be  aismissed  at 
the  instance  of  the  defendant,  on  the  groaod  that 
it  waa  brought  without  the  knowledge  or  consent 


of  the  grantor*  or  that  he  neither  has  nor  cl^m» 
a^^rest  in  the  land.^3o<^«r  t.  Kogera,  (Fla.) 

Parties. 

S-  Where  a  oonveyanoe  la  made  of  lands  wliiob 
at  the  time  are  In  the  adverse  possession  of  one  not 
a  party  to  the  deed,  ejeotment  will  not  lie  f  n  the 
name  of  the  grantee  to  sucdi  deed,but  only  in  the 
name  of  the  gEantor.>— Oooglor  T.BogBEB,  (Ela.)  7 
So.  89L 

Pleading. 

3.  ^e  description  in  the  daolantUtm,  and  in 
plalntilX's  chain  of  title,  of  the  land  aoogtat  to  b* 
recovered  In  eJectmenL  as  the  "north,  patt  of  ttw 
south-west  quarter  of  lot  two, "  la  InnffloieDt. — 
Lazar  V.  Caston,  (Hiss.)  7  So.  SSL 

ETidenoe. 

4.  Under  Code  Miss.  $  S491,  reQQiring  either 
party  in  ejeotment  on  demand  of  the  other  party 
to  file  a  bill  of  partioalars,  giving  an  abstract  of 
the  title  underwhioh  he  claims,  and  providing  that 
In  default  thereof  no  evidence  of  sucn  title  shall  be 
given,  the  bill,  when  filed,  is  an  admission  of  rec- 
ord that  the  imrty  ol^ma  under  tbo  chain  of  title 
therein  referred  to,  and,  where  the  bills  of  both 
parties  set  out  a  common  source,  plaintiff  noed  not 
establish  the  chain  of  title  back  of  anoh  aouroeL — 
OiUum  V.  Case,  (Miss.)  7  So.  561. 

Judgment. 

5.  Where  the  verdict  In  ojeotment  Is  for ''five- 
sevenths  of  tlie  land  described  in  tMs  complaint, 
to-wlt, "  oertaln  land  in  "range  S  east,"  wTiecn  In 
fact  i^e  land  la  described  In  the  complaint  as  be- 
ing in  "range  7  east, "  it  Is  not  error  to  reject  the 
draoription  under  the  videltcet  In  the  verdict  as 
surplusage,  and  render  judgment  fixr  the  land  a» 
described  utheoonmlalnt.— How»  y.  ]>mr,(Ala.> 
7  So.  239. 

Mesne  proflta  and  improvementa. 

6.  Where  tlw  husband  outers  in  good  faith  <m 
the  land  of  hia  wife,  under  herwiUand  aindlcial 
decree  that  Its  provisions  be  executed,  and  the  will 
is  afterwards  adJndgA  void  for  want  of  required 
formalities  in  its  execution,  the  heir  at  law  of  the 
wife  can  recover  rents  for  such  land  only  from  tho 
time  of  judicial  demand.— Miller  v.  Bhumaker. 
(La.)  7  So.  46a. 

7.  A  defendant  In  ejectment,  holding  in  good 
faith  under  color  of  tlue,  who  tekee  the  benefit 
of  a  defense  under  Code  Ala.  1886,  S  2706,  limiting- 
his  liability  for  mesne  profits  to  one  year,  cann^ 
receive  coK^nsation  fOrhis  improvements  under 
sections  2700-3706,  Id.,  and  is  chargeable  only 
with  the  Tilae  ol  the  use  and  ooonpation  of  tha 
land,  as  It  came  to  him,  without  regard  to  the  in- 
crease by  reaaon  of  the  InqiroTementB.— Soathsn 
gotton  OU  Co.  T.  Henihaw,  (Ala.)  7  So. 

Election. 

Of  otrenses,  see  Carrying  Weapons,  % 

EI^CTIONS  AND  VOTEBS. 
Beguiations  as  to  form  of  ballot 

Bev.  Code  Miss.  1880,  |  187,  providing  fhak 
all  ballots  shall  have  "a  space  of  not  less  than  one> 
fifth  of  an  inch  between  each  name,  •  •  •  and 
a  ticket  different  from  that  herein  prescribed  shall 
not  be  received  or  counted, "  Is  mandatory  and 
must  be  strictly  complied  witiu— KeUer  v.Tonlmak 
CMiu.)  7  So.  608. 


What  oonstltutes. 

1.  Defendant  hauled  several  bales  of  cotton  to 
a  gin-mill  for  the  owner  of  the  cotton.  One  of  the 
bales  he  marked  with  his  son's  name,  and  he  also 
took  the  receipt  for  it  in  tiie  same  name.  After, 
wards,  on  being  questioned  as  to  the  number  of 
bales  he  had  taken  to  the  mill,  he  turned  the  re- 
oeipt  over  to  the  owner.  Beld,  that  defendant  was 
not  guilty,  within  Code  Ala.  1886,  %  SIK,  w  hich  re- 
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Sires  that  to  prove  emlMZiilement  defeDdant  must 
■hows  to  haTe  frandalently  oonrerted  property 
to  bla  OWD  use,  or  frandnleotly  seoreted  it  with  in- 
tent to  convert  it  to  hla  own  use.— Feui^  T.  State, 
(Ala.)  7  So.  60. 

Indiotmontt 

3.  Tbe  fact  that  an  Indictment  for  embez- 
demeut  of  money  ohargea  that  defendant,  as 
broker,  reoeiTed  certain  merohandise  from  "G.  P. 
H.  &  Co.,"  and  that  he  sold  it,  and  reoeired  the 
money  fOr  aoooont  of  "G.  F.  H.."  i»  no  r«Mon  ftw 
quashinff  it.  — f^ldngtaoma  t.  State,  (aOaa.)  7 
So.  847. 

£vldenoe. 

8.  In  a  proeeontton  of  a  olerJc  of  the  oironit 
ooort  for  conTflirting  to  bla  own  use  soUdtor's  fees 
in  oertain  caaee,  proof  offered  of  other  acts  of  em- 
benlement,  of  similar  oharaeter,  oommitted  by  the 
defendant,  was  admiwible,  being  material  to  show 
the  knowledge  and  intent  wittiwhirfi  the  partlOQ- 
lar  acts  chained  were  committed,  and  tending  to 
lebnt  any  inf  erenoe  of  accident  or  mlstatn.  Otnn- 
iBT  T.  State,  <AIa.)  7  So.  278.. 

4.  Defendant  was  Indloted  tat  oonverting  to 
hisOwnnse  moaeyt  paid  into  Us  (rfBoe,  orrecolTed 
\^  him  in  his  oflioial  capatd^  as  clerk  of  tiie  cir- 
cuit court  The  solicitor  elected  to  ohai^  defend- 
ant witta  having  embezzled  the  soUoitar's  fees  in 
five  speciflad  cases.  Held,  tiiat  eridenoe  show- 
ing the  oonTiotion  of  the  defwdants  in  the  oases 
elected,  and  oonfessions  of  Judgment  fat  the  fines 
and  coeta:  also,  the  Issne  of  executions,  the  col- 
lection of  the  solicitor's  fees  by  the  sheriff  and 
the  receipts  of  defendant  for  same,  —was  admis- 
sible to  show  that  defendant  had  received  tbe  fees 
in  his  ofOclal  oamoitT.— Stanley  t.  State,  (Ala.) 
7  Bo.  878. 

5.  In  a  proseoatiwi  for  embeBiament,  by  a 
olerk  of  the  oreuit  court,  of  solicitor's  fees  in  oer- 
tain cases,  IxmiBcripts  of  the  reports  made  to  the 
auditor  by  defendant,  as  (derk,  ox  theamount  ot  so- 
lioitiw'a  lees  in  nioh  oaaea,  taaving  been  paroparly 
certified,  wore  receivable  in  evidence.— Stanley  v. 
State,  (Ala.)  7  Bo.  S78. 

EMINJUII*  DOMAIN. 

The  power. 

1.  The  oonstitatloD  ot  Lonl^ana  anthorbei 
the  expropriation  of  lands  for  railroad  Qeoeesttles, 
on  previous  payment  of  the  value  thereof  and  of 
damages,  when  any  have  been  sustained.— Sbreve- 
1^  &  X  By.  Co.  T.  HoUingsworth*  (La.)  7  Bo. 

OompensatSon. 

3.  £i  an  action  against  a  railroad  company 
for  damages  to  property,  it  appeared  that  plain- 
tiff's grantor  purchased  a  block  with  reference  to 
a  map  showing  that  port  of  the  street  on  which  it 
was  situated  was  reserved  for  railroad  purposes, 
aod  sold  a  half  interest  in  part  of  It  to  plaintiff, 
who,  aftertiie  railroad  had  been  built,  purchased 
the  other  half  Interest,  and  the  balance  of  the 
block.  Held,  that  the  reserved  right  was  the 
only  interest  essential  to  be  acquired  by  defendant 
as  against  plaintiff;  and,  being  acquired,  plaintiff 
cannot  complain  of  the  oonsbiictionof  a  necessary 
embankment  by  defendant  as  a  nuisance.— £vaus 
T.  Savannah  &  W.  R.  Co.,  (Ala.)  7  So.  758. 

8.  Damages  for  the  taking,  and  injury  to  the 
land,  belong  to  the  owner  at  the  time  of  the  in- 

iuiy,  and  did  not  pass  to  agranteewlth  the  title  to 
he  hmd.— Evans  t.  Savannah  &  W.  R.  C;o.,(Ala.) 
7flft  768. 

4.  Interest  Is  allowable  on  the  amount  allowed 
■atbevaloeof  land  taken  for  the  right  of  way  of 
a  railroad,  from  Judicial  demand,  when  the  com- 
pany has  taken  possession,  and  has  not  p^d  prior 
^erato,  bnt  on  tbe  damues  only  from Jncucial 
llQufdatlon.— Sbreveport  £  A.  Bj.  Oo.  T.  HolUngs- 
worth,  (La.)  7  So.  888. 

6.  The  sworn  Bseessment  list  famished  by  a 
land-owner  to  tbe  assessor,  giving  the  market  val- 
ue in  mon^  of  bis  laud,  as  required  by  Code  Ala. 
il  47(MS6,  is  admissible  in  a  prooeeoing  to  conr 


demn  a  right  of  way  across  tbe  same  land,  insti- 
tuted at  about  the  time  the  list  was  made,  not 
merely  to  discredit  the  land-owner's  testimony  In 
the  condemnation  orooeeding,  bnt  as  Indeoenaent 
eviaenoe  of  the  valne  of  the  land.— Blrmlugnam 
Hineial  B.  Co.  T.  Smith,  (Ala.)  T  So.  684. 

Equalization. 

Of  taxes,  see  Taaxition,  18. 

See.  also,  Credlton*  BUI;  IHaeovery;  FnnUht- 
lent   Convevanoes;  IfijumOton;  Mortgaaui 
Partition;  PartnenMp;  QuieOng  ZUIe;  spe- 
dM  Ptaformamee;  TrMtg. 
Equitable  liens,  see  lAent,  1-8l 
Jurisdiction,  see,  also,  itdtmotion,  l-C 
Laches,  see  Jfor^pdOW,  98;  Spt^fio  PafonaaiMt* 


Pleadlnff,  see  Ji^funoMon,  9. 
Reformation  of 


mortipige,  see  Stofiaaget^  8. 

Jtirisdiotiozi. 

1.  Bqnity  has  Jurisdiction  to  enforce  the 
charge  of  a  lega<nr  on  land,  thoqgh  an  aoticm  at 
law  would  also  lie.— Cady  t.  Ci^,  (Kilt.}  7  Bo. 

816. 

BoBolBslon  and  oanoellatlon  of  oontraots. 

3.  An  authentic  act  of  sale,  nnder  Rev.  Civil 
Code  La.  art.  8286,  is  full  proof  between  the  par- 
ties thereto;  and,  in  the  abseooe  of  fraud,  error, 
violence,  or  other  matter  affecting  the  oonsent,  the 
parties  to  such  acts  can  only  assail  their  validity 
and  reality  In  two  modes,  vli. ;  (1)  By  a  ooontec^ 
letter;  (8)  by  theanawers  of  his  adversary  to  in- 
terrogatories on  facts  and  artidea. — Godwin  T. 
Neustadc,  (La.)  7  Ba  744. 

8.  between  lti7»  and  18S4,  inclusive,  defendant, 
a  merchant,  had  a  running  account  witL  plaintiff, 
an  illiterate  negro,  furnishing  him  goods  and  sup- 
plies, and  taking  the  cotton  grown  by  him  In  pay- 
ment. On  suit  to  cancel  a  conveyance  given  to  se- 
cure a  balance  appearing  on  the  books  of  defend- 
ant at  the  close  of  the  transactions,  the  cause  waa 
referred  to  a  commissioner  to  state  an  aooount, 
and  many  additional  credits  were  allowed  plaintiff 
upon  evidence  consisting  of  general  estimates  of 
the  number  of  bales  grown  each  year,  based  upon 
the  number  of  acres  planted,  and  tbe  character  of 
the  crop  as  being  good,  bad,  or  fair,  eta,  which.  It 
was  testified,  were  for  the  most  part  delivered  to 
defendant  Many  debits  of  goods  furnished  plaiiw 
tiff's  tenants  or  croppers  were  strickea  oat  for 
lack  of  proof  of  a  contract  to  pay  them,  though  it 
appeared  that  the  course  of  business  was  for  the 
croppers  to  deliver  their  cotton  to  pl^tiff  to  be 
applied  to  tbe  discharge  of  their  accounts  with  de- 
fendant. Held  such  evidence  was  of  too  indefi- 
nite a  character  to  overcome  book  entries  which 
for  years  bad  been  treated  as  correct  by  both  pa^ 
tiea.— Diokenim  t.  Thomas,  (Mies.)  7  So.  808. 

4.  An  instaniment  will  not  be  canceled  for 
fraud  of  defendant  in  imttlng  it  in  the  form  of  an 
absolute  deed,  when  ocH^lalnanta  intended  it 
as  a  contract  to  oonvey,  where  It  ajnMars  that 
complainants  agreed  to  convey  the  land  to  defend- 
ant, tbat  he  has  performed  his  part  of  the 
agreement,  uid  that  speoiflo  performanoe  thereof 
would  give  him  a  deed  exactly  like  that  sought 
to  be  canceled.  —  Atkinson  T.  Sinnotfc,  (Ulss.)  7 
So.  289. 

G.  The  vendees  intending  to  purchase  about 
8,000  acres,  a  deed  was  prepared  containing  more, 
and,  tbe  number  to  which  title  would  be  approved 
beiog  unknown,  they  agreed  to  pay  tor  any  excess. 
The  lands  were  described  by  le^  stilMliviaiDns, 
and  the  number  of  acres  in  each  stated,  but  not  in 
tbe  total.  The  vendees'  attorney  had  the  deed  for 
two  months,  examining  the  title,  after  which  it 
was  delivered  on  payment  of  the  price  of  8,000 
acres.  The  lands  were  examined  by  one  or  more 
of  the  vendees,  and  by  an  expert  sent  bv  them,  and 
were  shown  not  to  lie  in  a  compact  body  by  a  map 
given  them  1?  the  vendors.  Held,  In  a  suit  to  en- 
force a  lien  for  tbe  bahmce  of  the  purchase  money. 
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In  wb  ich  the  vendees  leek  to  readnd  for  false  repre- 
Mntations  tb*t  tlie  azoess  of  Acreure  was  Inoon- 
«iderable,  and  that  the  lands  lay  In  a  oompaot 
boAy.  reeoisslon  coald  not  he  granted,  the  vend- 
«es  hartDg,  with  the  meana  of  Information  at 
luuid,  purported  to  make  an  InvesUgatiiKi,  wfalob 
but  for  their  own  n«KUc«noe  wotUd  han  led  to  tha 
tmth.-New  Orleans  St  A.  Coat  *  Mia.  Oik  T.  Mns- 
Crove.  (Ala.)  7  Bo.  747. 

A.  In  an  action  to  rescind  an  exchange  of  lands 
on  the  ground  of  fraudulent  representations  as  to 
the  value  of  the  lota  oonre^ed  hj  defendant,  oom- 
^atnant  testified  that  defendant  said  the  lou 
would  be  very  valnaUei  and  wonld  oome  into 
market  aoon,  and  that  he  oonaldwad  them  worth 
«S.O0O  aaoh;  and  that  thev  would  seU  fbr  Cl.OOO 
eaoh  at  forced  sale.  Held  that,  although  tlM  lots 
ooold  not  have  been  sold  for  more  than  tBOO  each, 
the  representations  afforded  no  ground  for  relief, 
being  merely  an  ezpreaalon  of  <^nion,  and  not  an 
a&rmathm  of  faoL— Lookwood  y.  Fltta,  (Ala.)  7 
So.  467. 

7.  A  hill  to  rescind  a  contract  of  saleof  land, 
which  avers  tiiat  defendants,  by  false  representa- 
tions that  they  had  a  sufBcient  title,  induced 
^aintUEs  to  ecoeE  into  the  eontroct,  when  in  fact 
the  title  was  in  another,  of  which  pl^ntlfb  were 
Ignorant,  la  snfflcient  without  alleging  the  Ckcts 
to  ehowwant  of  title  bt  defendants.  — OTendorfl  t. 
TaUman,  (Ala.)  7  Bo.  821. 

8.  Where  tiie  bill  avers  that  oomplalnsnts 
bave  not,  nor  aver  had,  posseasiim  of  the  land,  it 
need  not  allMe  that  they  liave  ahaadoned  or  re- 
•tored  H  to  defendants.— C^endorfl  r.  TaUman, 
(Ala.)  7  Ba  SSL 

Baadssion  and  oanoaUation  of  oontraoto 
— Undue  influenoe- 

9.  The  validltjr  of  a  oonv^anoe  la  not  affected 
by  reason  of  having  been  obtained  undue  in- 
flnenoe  and  misrepresentations  of  a  son,  when  the 
■actual  purchaser  thereof  for  valuable  oousldera- 
tion  neither  participated  therein  nor  had  notice 
thereof.— Dent  v.  Long,  (Ala.)  7  Bo.  640. 

10.  A  deed  made  two  years  before  the  death 
of  a  grantor  will  not  be  set  aside  for  undue  In- 
fluence in  an  action  commenced  six  years  thereaft- 
«rby  her  heirs,  who  had  at  all  times  been  aware 
-of  her  mental  condition,  when  it  appears  that  the 

Krtles  cannot  be  placed  in  Mtatu  QUO.— Dent  r. 
ng,  (Ala.)  7  So.  MO. 

Aooonnting. 

11.  On  a  suit  to  cancel  a  oonveyanoe  given  by 
plaintiff,  an  illiterate  negro,  to  secure  a  balance 
appearing  on  the  books  of  defendant,  when  it  ap- 
|>ears  that  defendant's  books  showed  grossly  ex- 
cessive charges  of  interest,  and  in  some  easea 
double  oharges,  the  oonveyanoe  will  be  canceled, 
and  an  acconnung  wdered.— Dlekenon  t.  Thomas, 
(Hiss.)  7  Bo.  MS. 

Pleading— BlU. 

13.  A  general  demurrer  to  a  bill  as  for  want  of 
•quity,  will  be  overruled  if  there  is  any  eaoltable 
ffround  of  relief  stated  In  the  bilL— Bl  Uodelo  Cigar 
Hutnrg  Co.  v.  Oato,  (Pla.)  7  So.  S8. 

18.  vv  Here  a  bill  for  foreclosure  allegea  that  the  . 
mortgagor's  wife,  Matilda  C. , "  joined  him  in  the 
«zecution  of  the  mortgage,  a  demurrer  for  want  of 
parties  in  that  "Martha  O. "  la  not  Joined  as  a 
party  defendant  is  proper^  ovsEraled.— Craddnck 
w.  Amaricaa  Fneliold  LB&d  A  Hortgage  Ca,  (Ala. ) 
7  8a  lOe. 

 Cro88-bm. 

14.  On  bill  to  enjoin  the  sale  of  land  under  ex- 
ecution, a  cross-bin  praying  an  Issue  devlaavtt  vel 
rum,  to  determine  me  vaUdit?  of  a  will  under 
which  jdaintifls  claim  the  land,  fa  denrarrable,  as 
It  seeks  no  afBrmative  relief,  and  serves  but  to 
accumulate  costs,  since  the  court  oould  as  well 
direct  the  issue  on  motion  or  sua  sponte.— Carter 
T.  Harvey,  (Miss. )  7  So.  2b6. 

—  Multifariousness. 

15.  A  bill  fllod  by  heirs  to  settle  an  estate.  s»d 
making  an  administrator  de  ftoiifir  won.  and  the 
administrators  of  a  previous  administrator  de 


bonte  non,  and  the  owner  of  the  only  Indebtedness 
existing  against  the  estate,  which  Indebtedneaa  Is 
assailed  as  Invalid,  parties,  Is  not  mnttUkrtonar— 
Deana  t.  WUooxon,  (Pla.)  7  Bo.  108. 

Id.  A  bill  a  minority  atookholder  of  a  oorpO' 
ration,  against  the  mi^onty  holder,  another  oom- 
pa&y,  ana  the  peraoa  who  induced  the  complain- 
ant  and  others  to  build  the  plant  and  organise  Uie 
corporatioD,  alleged  that  the  defendant  cMnpany, 
whwh  reoelved  its  stock  in  payment  for  useless 
machinery  aold  the  oorporatlcm,  oad  called  a  meet- 
ing for  the  avowed  porpose  of  pasumlng  oontrel 
and  issuing  bonds  to  Iteelf,  and  prayed  an  injunc- 
tion to  restrain  the  defendant  oompoay  from  Tot- 
ing Its  ato^  and  that  the  •toes  be  eonoeled. 
Held,  that  It  wot  mnltlfarlona,  oa  it  abowed  no 
combination  between  the  defendants,  and  no  ooo- 
necUon  between  the  wrongs  charged  against  them, 
and  because  no  common  relief  was  pi^ed  against 
them,  and  because  the  corporation  itself  was  the 
proper  party  plaintiff  la  such  a  suit.- American 
Refrigerating  &  Oonetruction  Ga  r.  Idnn,  (A1&) 
7Bal»L 

— —  Amendment. 

17.  A  wife's  land  having  been  aold  under  a 
mortgage,  and  bid  In  by  her  husband's  brother, 
who  afterwards  conveyed  to  him,  a  bill  by  her 
heirs,  charging  that  he  had  paid  t2ie  debt  with 
her  money,  and  that  the  ftvecloatire  was  collusive, 
cannot,  on  failure  of  proof  that  the  mort^rage  was 
not  a  valid  and  subsisting  lien,  be  amended  ao  as 
to  charge  him  aa  having  purobaaed  in  trust  for 
his  wife,  and  to  compel  a  oonv^rance  on  repay- 
ment of  his  expenditures  in  removing  the  Incum- 
brance.—Park  v.  LIde,  (Ala.)  7  So.  §05. 

18.  A  bill  alleged  that  c^tain  land  was  oon- 
veyed  to  complainant  and  her  husband;  that  they 
made  to  defendants,  to  secure  a  debt  of  the  bus- 
band's,  a  mortgage,  In  which  complainant  was 
not  named  ctr  designated  as  grantor,  but  which 
was  signed  by  her ;  that  the  land  was  sold  undw 
the  mortgage,  defendants  becoming  the  purchas- 
ers; that  oomplainant  bad  an  undivided  half  inter- 
est  In  the  land.  Held,  tiiat  an  amendment  alleg- 
ing that  the  land  could  not  be  equitably  divided 
among  the  tenants,  and  Inwoling  a  special  prayer 
for  a  sale  of  the  land  for  the  purpose  of  partition 
in  place  of  a  special  prayer  that  she  be  placed  in 
possession  of  her  interest  aa  tenant  in  oonmum. 
was  properly  allowed,  as  there  was  no  radical 
(diange  in  the  oause  of  action,  and  the  rdlief  was 
the  same  kind,— partition,— tnongb  obtained  in  a 
different  manner.— Jita  T.  EBmiamer,(Ala.)  7B«b 
WO, 

19.  AnamendedparagraphotablUwhiobavert 
the  assignment  of  certain  claims  to  plaintiffs  at  a 
certain  timeis  not  demurrable,  aa  a  departure  from 
the  case  made  In  the  original  bill,  where  the  claims 
set  up  in  the  amended  paragraph  were  In  the  orig- 
inal bill,  and  were  relied  on  by  claimants  from  the 
beginning,  and  where  on  former  appeals  no  defeoU 
were  pointed  out  exoeM  that  the  claims  were  In- 
suOldently  stated*  ana  where  the  <mly  change 
made  Is  in  showing  when  a  ad  in  what  manner  the 
claims  were  aoquirea.— Oonner  v.  Smith,  (Ala.)  7 

30.  Where  a  bill  aliegea  ttiat  oertatn  land  waa 
sold  to  respondent,  and  uat  six  notes  wwe  aiTmi 
for  the  unpaid  pnrcfliase  mon^,  and  oopies  w  two 
of  the  notes,  which  are  averred  to  have  been  aa- 
slgned  to  complainant  for  value,  are  filed  aa  ex- 
hibita,  an  amendment  which  strikes  out  the  aver- 
ment of  assignment,  adds  a  co-complalnant,  and 
attaches  as  exhibits  copies  of  two  more  notes,  which 
had  matured  before  the  bill  was  filed,  does  not 
constitute  a  new  case,  and  Is  not  a  radical  depart- 
ure from  the  case  originally  stated. — JohnsntT. 
Dumcr,  (Ala.)  7  Bo.  24.'i. 

Time  for  taking  testimony. 

21.  It  Is  within  the  discretion  of  the  court  to  re- 
fuse a  petition  for  the  enlargement  of  the  time  to 
take  testlmooy  under  equity  rule  Fla.  71,  which  al- 
lows "thi-ee  months,  and  no  more,  •  *  •  for 
the  taking  of  testimony  after  the  cause  is  at  issue, 
unlcns  the  judge  shall,  upon  special  cause  shown, 
enlarge  the  time, "  where  the  peUtJon  la  not  AIM 
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nnUI  two  monttLB  ttier  tiia  azplimtion  or  the  time 
■llowed  bT  tbe  rale,  and  the  only  ezoates  offered 
for  tbe  delfty  ure  offers  of  oompromiee,  which  the 
adverse  party  denies  were  made,  the  ueoessi^  of 
proourtog  the  testimony  of  witnesses  Id  a  distant 
state,  ana  eickneas  of  petitioner,  from  which  be  re- 
oovered,  bowerer.  before  the  expiration  of  the  time 
UmitedOT  tha role.— Uagbaa t.  Eannadr,  ^la.)  7 
So.  629. 

Sraotlofr— DlBinisHL 

88.  On  a  motion  to  dismiss  for  want  of  equity, 
a  bill  orbing  that  an  aoconot  be  taken  "to  deter- 
mine the  amount  put  in  the  firm  of  B.  -4;  H.,  or  In- 
to the  partnership  bnalness.  by  orators*  intestate, 
B.,  and  how  much  la  stIU  doe  tdm  or  hto  estate 
tbereoo,  *  and  farther  praying  for  a  decree  aftalnst 
aald  H.  for  the  amount  so  fonnd  due,  the  bill  will 
be  considered  as  if  already  amended  so  as  to  allege 
the  amooBt  of  tho  partner^p  debts,  the  amount 
of  the  pniltta  and  expensea,  and  the  amount  re- 
ceded by  eaoh,  and  to  contain  a  prayer  for  the  set- 
tlement of  the  whole  partnership ;  and,  so  Tlewed, 
It  contains  equity,  and  the  motion  to  dismiss  Is 
properly  denied.— Baynea  T.  Shon,  (Ala.)  T  80b  1B7. 

Bill  of  reriew. 

28.  A  bill  of  review,  for  arror  of  law  apparent 
upon  the  record,  will  lie,  althongh  the  decree 
sought  to  be  reviewed  Is  a  final  decree,  ooneequent 
upon  a  decree  pro  etynfe$80,  tor  failure  oi  tbe 
defendant  to  plmd.— Frentlsa  T.  Palslev,  QtlA.)  1 
So.  SO. 

Decree. 

84.  A  decree  of  a  oonrt  cf  ohaneery  which  es- 
tablishes that  lands  have  been  purohased  a 
hasband  with  his  wife's  separate  estate,  will  not 
divest  the  husband  and  bis  gmtees  of  the  legal 
title  to  the  land,  and  vest  It  in  the  wife,  though 
it  In  express  terms  purports  to  do  so,  as  the  stat- 
utes of  Alabama  do  not  give  chancery  oomta  au- 
thority to  transfer  title  from  one  party  litigant  to 
another  by  mere  decree,  except  on  a  party's  fail- 
ure to  comply  with  directions  tiiereln  fixing  a 
specified  time  by  which  the  conveyance  shall  be 
made.— Prewitt  v.  Ashford^  (Ala.)  7  So.  881. 

Beversal  of  decree  —  Besticntion  of 
money  paid. 

as.  The  cbancellor  has  the  power  to  make  an 
order  for  restitution  of  money  paid  on  a  decree 
afterwards  reversed  on  appeal,  when  tbe  parties 
•re  before  him,  and  there  is  shown  to  have  been 
a  decree,  payineDt  thereunder,  and  a  reversal 
tb«r«of.-In  re  Walter*  (Ala.)  7  Bo.  m 


KEtBOB,  WHnC  OF. 

See,  also,  Avptal;  Certtoniri;  JBxoepifont,  Bill 
of;  NewTriaL 

▲ppearaaoe. 

1.  An  application  to  th«  ameUata  oonrt  for 
leave  to  withdraw  tbe  transcript  with  a  view  to 
testing  its  correctness,  is  an  appearance  iu  that 
fK)urt,  and  cures  defecta  In  the  service  of  tbe  scl. 
fa.  ad  aud.  errort*. — WlUiams  v.  La  Penotiere, 
(Fla.)  7  Bo.  860. 

Dismissal. 

Z.  A  writ  of  error  will  not  be  dismissed  be- 
cause part  of  the  record  was  filed  after  it  issued 
on  a  transcript  previously  filed  on  appeal.— Will- 
lams  V.  La  Penotiere,  (Fla.)  7  So.  869. 

8.  Damages  having  been  assessed,  as  for  a 
fHvoloas  appeal,  becaasa  the  transcript  was  not 
iUed  in  time,  a  writ  of  error  In  the  same  case  will 
not  he  diamisied  for  a  failure  to  pay  such  damagaa. 
— Vmiami  T.  Z«  fanotlare,  (Fla.)  7  Bo.  809^ 


Estates. 

Sea  HomestKid;  Xlnumovto  Oommonoml  irofnt 
Tetutncy. 


ESTOFFEIi. 

Bet  o^fudloata,  see  Jud^pnent,  8-18. 
By  deed. 

L  Where  one  who  conveys  lands  held  adverso- 
ly  is  estopped  to  olalm  them  as  against  theadversa- 
occupant,  the  estoppel  extends  to  his  grantee. — 
Coogler  V.  Etogara,  (Fla.)  7  So.  89L 

By  record. 

2.  In  a  suit  for  partition  between  the  heirs  of  aft 
alleged  owner  of  the  land,  one  of  the  defendanta, 
a  married  woman  living  with  her  husband  on  tha 
premises  In  controversy.  Is  not  estopped,  as  a  teo- 
ant  in  common,  from  setting  up  title  In  her  hva- 
band  by  advarae  possession.  —  Cooper  t.  Vtiau 
(Miss.)  7  Bo.  848. 

In  pais* 

5.  In  an  action  on  a  note,  defendant  oannoi 

set  np  an  agreement  that  certain  oounter-olaims 
against  the  payee  of  the  note  would  be  considered 
as  payments,  where  It  appears  that  he  afterward* 
recovered  judgment  In  an  indwendont  notion 
against  payee  for  those  claims.-^!.  AnltnuD  St 
Co.  V.  Gamble,  (Ala.)  7  So.  848. 

4a  One  who  oonspirea  with  the  widow  of  a 
deceased  owner  oS.  land  to  procure  a  fraudulent 
tax-title  cannot  deny  title  of  the  deceased 
owner's  h^rs.— Chilflo  T.  Gallagber,  QM^)  7  8o» 
aos. 

B.  Wbero  the  owner  Of  land  has  declared  that 
he  haa  no  Interest  therein,  and  refused  to  defend 
suits  to  enforce  liens  thereon,  he  is  estopped  to 
claim  it  against  one  who  purchased  on  the  faith 
of  such  doolarationa.— Coogler  v.  Sogers,  (Fl&j  7 

6.  The  valldlttir  of  a  mortgage  exeoutad  to  a 

foreign  corporation  not  having  an  office  or  known 
place  of  business  or  an  agent  In  the  state,  prior  to- 
the  act  of  February  98,  lttS7,  "to  give  foroe  and  ef- 
fect to  section  4,  art.  4,  of  the  ooostttutlon  of  th« 
state  ot  Alabama, "  cannot  be  questioned  by  tb» 
mortgagor,  who  has  received  the  benefit  of  tha- 
contract,  after  foreclosure  and  oousequent  satis> 
faction  of  the  debt,  before  the  sale  is  dlsafflimed. 
Sherwood  v.  Alvis,  88  Ala.  115,  8  So.  807,  foUowed. 
— Oraddock  v.  Amerioan  Freehtdd  Land  Moctgago- 
Co.,  (Ala.)  7  So.  196. 

7.  The  operation  ot  an  estoppel  of  a  stookbolder 
to  dispute  a  lesse  given  by  the  corporation  Is  be- 
tween tbe  corporation  and  its  shareholder;  tha 
company  itself  is  not  estopped  to  proceed  against 
the  lessee  for  the  avoidance  of  the  lease.— -Mempbia 
&  C.  R.  Co.  V.  Grayson,  (Ala.)  7  So.  123. 

8.  Where  one  has  bronght  an  action  on  a  ooa- 
tract  ot  sale  and  recovered  judgment  for  the  pur- 
chase money,  he  is  estopped  to  say  that  his  as- 
sumption, in  tbe  act  of  Sfue,  of  oertidn  notes  due 
by  his  vendor  and  set  up  by  his  vendee.  Into  wbose- 
possession  they  have  come,  as  a  counter-claim,  waa 
a  almnlatioa.— Johnson  v.  Flanoer,  (La. )  7  Bo.  4ll5. 

9.  The  fact  that  a  hnaband.  In  buying  maohln- 
ery  with  his  wife's  funds,  which  la  tbereaftoraf- 
fixed  to  her  land,  does  not  disclose  his  agency  to 
the  seller,  does  not  estop  the  wife  in  a  subsequent 
controversy  with  creditors  of  the  husband  other 
than  the  sellar  from  asserting  her  ownerahtp  of 
the  maohinery.— Arnold v.BU3os,(lU«s.)78o.n8U 

10.  Plaintiff dellveredtodefendantexpresscom- 
pany  certain  notes,  with  Instructions  to  deliver 
tbem  to  £.  &  Co.,  to  take  their  receipt  and  to  re- 
turn It  to  plaintiff.  Tbe  notes  were  delivered  to 
K.,  the  managing  partner  ot  K.  Sc  Co.,  who  stated 
to  defendant's  agent  that  they  were  intended  for 
him,  and  gave  bis  Individual  receipt  thwefor, 
which  was  sent  to  plaintiff.  Several  times  within 
the  next  year  plaintiff  delivered  other  notes  to  de- 
fendant, with  which  precise^  the  same  course  waa 
pursued.  The  notes  not  being  collected,  pMntilT 
demuided  their  return  from  K.  &  Co.,  who  denied 
ever  having  received  tbem.  K.  was  then  Insolv- 
ent, and  plaintiff  sued  the  express  company  for 
damages  for  the  loss  of  tbe  notes.  Held  that  by 
failing  to  repudiate  defendant's  action  In  deliver- 
ing tiiem  to  K.,  as  It  bad  notloe  of  suoh  notion, 
and  by  acqulestdng  therein  In  subsequent  tnuiaao- 
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UoDB,  plaintiff  Is  estopped  to  oomplsin  of  it.— Wil- 
son SewfDg-Maoli.  Oo.  t.  Southern  Kxp.  Co.,  (Xja.) 
7Sam 

11.  Defendant,  who  had  gone  into  possession  of 
land  belonging  to  his  father,  and  continued  In  the 
pos.-<esalon  after  his  father's  death,  agreed  with 
the  other  heirs  to  submit  to  arbitraUoQ  **  all  deeds 
and  paper  titles  of  every  kind  to  any  property  now 
olaimed  bv  us,  formerly  belonging  to  aaid  estate, " 
(of  their  deceased  father,)  the  sward  to  be  "flnal 
and  bLndiQg. "  The  award  held  that  the  uuid  oc- 
cupied by  defendant  belonged  to  the  estate  of  the 
father,  and  directed  It  to  be  sold  by  the  admiats- 
trator  for  debts.  Held,  that  defendant  was  es- 
topped to  contend  that  his  possession  was  ad- 
verse, though  the  administrator,  instead  of  sell- 
ing ander  the  award,  procured  an  order  of  sale 
from  the  probate  court.— Burma  t.  Meadors,  (Ala.) 
7  80.409. 

13.  In  case  a  widow  signs  an  ofllcial  Inventory 
of  the  husband's  Buccession,  stating  that  oertaia 
land  is  his  name  belongs  to  his  principal,  she  will 
be  concluded  thereby  unless  she  show  that  it  was 
signed  In  error;  but  her  admission  cannot  affect 
the  interest  of  her  minor  children  as  heirs  of  one- 
half.— Sagory  T.  Bouny,  (La.)  7  So.  785. 

13.  A  grant  to  a  railroad  company  of  a  right  of 
way  "not  exceeding  one  hundred  feet  in  width," 
with  the  right  to  use  "  so  much  land  as  the  officers 
may  deem  necessary, "  is  not  an  absolnte  grant  of 
100  feet;  and  tbe  company  having  looatedlts  road, 
occupying  a  narrower  strip,  and  Saving  acquiesced 
for  years  in  tlie  ocoupatlon  of  tbe  land  bordering 
on  the  strip  by  other  grantees,  cannot  eject  tbem, 
mod  widen  Its  right  of  way.— Vleksbnrg  A  M.  R. 
Co.  T.  Barrett,  (Hiss.)  7  So.  64B. 

In  pala— By  oontraot. 

14.  A  husband  who  bss  been  a  party  to  an  au- 
thentic act  hy  which  It  is  declared  that  the  wife 
purchases  with  her  separate  paraphernal  funds, 
and  for  her  sepsrate  benefit,  is  estopped  from  oon- 
tradioting  the  verity  of  such  recitals  unless  he  first 
prove  that  such  recitals  were  embodied  in  the  act 
through  fraud,  error,  or  violence. — Suooession  of 
BeUande,  (La.)  7  So.  685. 

16.  Where  a  hnsband  has  been  a  par^  to  an  au- 
thentic act,  whereby  it  Is  declared  that  the  wife 
purchases  the  property  therein  conveyed  with  her 
sepsrate  parapoenial  funds,  and  Its  terms  are  com- 
municated to  bin  at  the  time,  he  cannot  avoid 
their  effect,  In  a  contest  with  her  heirs  as  to  the 
ownership  of  the  properly,  by  saying  that  he  did 
not  understand  the  legal  significance  of  the  terms 
used.— Snocession  of  Bellande.  (La.)  7  Bo.  68B. 

See,  also,  Xtaposttlofi;  WUn£$$. 

In  aotion  on  contract,  see  Contractt,  8-10. 

 Insurance  policy,  see  Insurance,  14. 

 negotiable  instrament,  see  Negotiable  In- 

Mtrumeiita,  17-10. 
criming  cases,  see  Bterglary,  &-6;  CHanlnal 
Law,  87-55;  Embezzlement,  8-6;  Forgery; 
Gaming,  S,  4;  Homicide,  2Z~^;  iTUoxicaling 
IAquor'<,  29,  80 ;  Laroeny,  0-18 ;  MUcegena- 
Hon,  S-6;  Perjvry,  7;  jBape,8-6;  BtOiberv. 
Of  master's  negUgenoe,  see  MomUt  and  ServatU, 
11-18. 

negligence,  see  NegUgenoe^  U.  IB. 

payment,  see  Prii/ment,  2. 

sale  of  good-will,  see  Good- Will,  3. 

set-off,  see  Set-Off  and  Countar-Claibm,  4. 
PleBdiog  and  proof,  see  Pleading,  0-11. 
Proof  ox  release,  see  iielcose  andlHaeluurge. 
Beoeptjon,  see  2. 
Records  of  marriages,  see  Marriage,  8,  4. 
Rulings  on,  see  Appeal,  69. 
Weight  and  sufficiency,  review,  see  Appeal,  88. 

Judicial  notice,  i 

1.  In  a  prosecution  In  Alabama  at  an  emplt^e 
of  r.  rallnKid  company  for  fikllure  to  work  the 

¥ablic  road,  a  decision  of  the  suinwne  court  of 
ennessee,  declaring  the  «emption  of  the  serv- 
ants of  such  railroad  &om  tbe  duty  of  working 
the  public  roads  by  Act  Tenn.  Feb.  1816,  to  be  un- 


constitutional, cannot  be  considered  by  the  ooort 
in  Alabama  unless  it  is  put  in  evidOiOB.— John- 
son V.  State,  (Ala.)  7  So.  258. 

a.  Tbapttooiplfl  tbataoartawUl  takajodloial 
notice  of  all  matters  of  a  public  nature,  or  of  facts 
that  are  commonly  known  by  well-informed  per- 
sons, does  not  authorize  the  court  to  assume  tbst 
the  lines  of  the  constituent  members  of  a  oonsol- 
Idaled  railroad  company,  when  completed  accord- 
ing to  their  charters,  will  be  so  located  as  to  ad- 
mit the  passsge  of  trains  from  one  to  the  other 
continuously,  without  break  or  interruptloa. — 
GeorgUPao.  Ry.  Co.  v.  Oalnes.  (Ala.)  7  So.  883. 

Presumptlona. 

8.  Where  a  mortgagor  wrote,  pos^tid,  and 
addressed,  a  letter  to  the  mortgagees,  at  Itaelr 
usual  place  of  residence,  requesting  the  canoalla- 
tion  01  the  mortgage,  it  will  be  presumed  that  the 
letter  was  reoelT«i  by  tbam.— Steiinr  t.  Ellis, 
(Ala.)  7  So.  808. 

4,  Where  a  merehaut  haa  In  Ms  poMessiou, 
and  sells,  cotton  on  which  there  iaa  landlord's  lien, 
and  a  writ  enjoining  the  sale  has  been  served  on 
him,  and  It  Is  shown  that,  a  few  ds^a  before  tbe 
writ  was  served,  he  had  notice  of  tfie  Ilea,  and 
had  possession  of  the  ootton  until  the  dl^  of  soch 
service,  it  will  be  presumed.  In  the  absenoeof  proof 
of  the  exact  time  of  8u<di  sale,  that  it  was  made 
after  service  of  the  writ. — Newman  T>  Bank  of 
OreenviUe,  (Miss.)  7  So.  408. 

6.  lo  an  action  against  a  street  r^way  com- 
pany for  personal  Injuries  received  by  reason  of 
alleged  negligent  repairs  to  a  bridge  wbluh  tbe 
company  was  oharged  with  kaepiog  in  rmair,  it  is 
proper  to  refuse  tne  charge  that.toe  fact  that  the 
employes  who  made  such  repairs  were  not  called 
to  testify  for  defendant  affords  a  presumption  of 
negligence,  where  the  superintendent  of  the  com- 
pany testifies  that  he  endeavored  to  find  the  em- 
ploye who  made  them,  but  failed  to  do  so.—^eeu 
V.  SU  Charles  St  B.  Ca,  (Ia.)  7  So.  68a, 

Burden  of  proof. 

6.  In  a  salt  on  an  open  account,  tiie  burden  Is 
on  tbe  plaintiff  to  showthe  balance  due  after  giv- 
ing credit  for  all  payments.  — ^Rlce  v.  Bchloss, 
(Ala. )  7  So.  809. 

7.  When  the  debtcnr  admits  the  cOReotness 
of  tbe  account,  but  st^  that  he  has  paid  it,  the 
harden  is  on  aim  to  prove  the  paymeuL — Snod- 
grass  T.  Caldwell,  (Ala.)  7  So.  834/ 

Beat  and  Beoondary  evidence. 

8.  Parol  evidence  of  tbe  purport  of  printed 
rules  for  brakemen  carried  on  trains  was  properly 
rejected  when  the  absence  of  tbe  printed  rules 
was  not  accounted  for.— Georgia  fMu  By.  Co.  T. 
Propst,  (Ala.)  7  So.  68B. 

V.  In  an  aotion  against  a  railroad  company 
for  killing  plaintiff's  mule,  the  oral  testimony  of 
one  of  defendant's  employes  as  to  the  accident  Is 
not  to  be  excluded,  on  the  ground  that  he  made  a 
contemporaneous  written  report  to  defendant,  as 
required  to  do  by  Its  regulations,  and  that  auch  re- 
port Is  the  best  evidence  in  the  premises. — Jaok- 
sonville,  T.  &  £.  W.  By.  Ca  t.  WeUman,  (Fla.)  7 
So.  Mb. 

10.  A  deod  Is  not  shown  to  have  been  lost,  so 
as  to  admit  secondary  evidence  of  its  contents,  by 
merely  showing  by  one  witness  tiiat  it  once  ex- 
isted,  and  that  ne  last  saw  It  in  his  desk  at  home. 
—Echols  V.  Hubbard,  (Ala.)  7  So.  817. 

11.  Secondary  evidence  of  the  contents  of  a  doo- 
umeut  csQDot  be  given,  unless  it  be  shown  to  have 
been  lost  or  destroyed ;  and,  if  lost,  careful  search 
must  have  been  made  at  the  place  where  it  was  last 
known  to  be,  or  where  it  would  most  llke^  be 
found.— Foster  v.  State,  (Ala.)  7  So.  18S. 

13.  Secondary  evidence,  offered  by  defendant 
as  to  tha  contents  of  a  written  lease,  will  not  be  al- 
lowed where  he  testifies  that  the  writing  has  been 
misplaced,  and  that  he  has  made  diligent  search 
for  It,  and  thinks  It  is  lost  or  destroyed,  butadmtts 
that  it  Is  probably  among  certain  private  papers 
carefully  packed  away  for  safe-keeping,  wbicb  he 
has  neglected  to  axaminOi— Burks  t.  Bragg,  (Ala.) 
7  So.  150.  T 
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18.  The  fact  that  the  original  papers  In  an  ac- 
tion tried  before  a  Justice  of  the  peace  cannot  be 
fonnd  either  bythe  partyln  whose  favor  the  Judg- 
ment was  rendered,  or  by  the  Justice  will  not 
warrant  the  Introdnolion  of  parol  endenoe  re- 
garding the  Judsmwt.  in  the  absence  of  a  show- 
fog  that  the  Justice  had  been  In  office  continuously 
since  Its  rendition,  or  that  he  had  succeeded, 
after  being  oat  one  or  more  terms,  to  the  same 
Jnsticesfalp  that  he  held  at  Ihe  time  of  the  rendi- 
tion of  the  jBdgment;  the  ^presumption  beintr  tiiat 
tais  dooKot  and  papara  hare  been  turned  over  to 
bis  BDooessor  m  olBoe,  as  reqniied  hj  law.— 
Uowih  r.  Piimt^  {^iil)  7  8a  US. 

Hearsay. 

14.  Where,  in  reply  to  the  debtor'*  claim  that 
the  acoonnt  had  been  partially  paid  by  a  delivwy 
of  corn  to  the  areditoan,  one  of  them  testifies  that 
th^  had  paid  toe  the  corn  by  tomisg  over  some 
of  their  notes  to  Oie  debtor,  testimony  by  the 
debtor  that  the  credltora  had  subsequently  ool- 
leoted  these  notes,  '^wfaich  I  can  i»vve, "  Is  pop- 
«rly  excluded  as  hearsay,  sinoe  the  natural  im- 
port of  the  language  Is  that  the  debtor  had  tM  per- 
sonal knowledge  the  oolleetioiL  -Aiodgraas 
Caldwell,  (Ala.)  7  Bo.  884. 

De^aratioBS  and  admiwionB. 

16.  Declarations  made  by  one  Id  possessioa,  as 
to  how  he  aoquired  title,  are  not  admissible  In  its 
support.— Ray  t.  Jackson,  f  Ala.)  7  So.  747. 

16.  In  an  acUtm  on  an  aoommt^  •  ooot  of  Ihe 
last  page  from  the  book  of  original  entries,  oon- 
taining  the  footing  of  the  eotare  account,  to  the 
correctness  of  which  the  debtor  did  not  object  on 
its  exhibition  to  him,  is  admissible  IneTldenoe  as 
an  admission  by  him,  though  it  Is  Incompetent  as 
an  original  entry.— Snodgnus  t.  Caldw«Il,  (Ala.) 
7  So.  8M> 

Opinion  evidenoe- 

17.  Where  It  Is  Impracticable  to  lay  before  the 

inry  all  the  details  Dearlog  on  the  distance  a 
lorse  can  be  seen  along  a  railroad  track,  the 
opinionsttf  witnesses  maybe  recelTOd.— East  Ten- 
nessee, V.  ft  O.  B.  Co.  T.  WatsoB,  (Ala.)  7  So. 
813. 

18.  In  an  action  for  personal  injuries,  an  expert 
may  be  permitted  to  testify  that  they  were  occa- 
sioned by  a  fall  of  some  kind,  but  he  cannot  give 
his  opinion  about  specific  facts  of  the  fall,  as  to 
wbicn  he  does  not  pretend  to  know  anything.— 
PattWBon  V.  South  ft  North  Ala.  B.  Co.,  (Ala.)  7 
8o.  437. 

10.  Ih  an  action  for  burning  cotton,  by  sparln 
from  defendant's  engines,  where  the  cotton  was 
loaded  lay  plaintifl  on  flat-cars,  without  cover- 
ing, the  amoim  of  a  witness  as  to  whether  or 
not  it  woQld  have  burned  if  It  had  been  loaded 
In  box-cars  or  covered  is  not  admissible.— Iioois- 
Tille,  N.  O.  ft  T.  By.  Co.  T.  Natdhez,  J.  ft  a  B. 
Co.,  (Miss.)  7  Bo.  8S0. 

Documents. 

90.  Aparty.inoSeringwrlttendocumentsineTi- 
dence,  has  the  right  to  restrict  their  effect  as  evi- 
denoe to  a  definite  purpose,  and  is  not  oompelled  to 
offer  them  for  whatever  they  may  be  worth  as  evi- 
dence.— Succession  of  Murray,  (La.)  7  Bo.  126. 

21.  The  power  conferred  by  the  Code  of  Missis- 
sippi on  courts  of  chancery  to  remove  the  disabili- 
ties of  minors  is  a  special  statutory  power,  not  ju- 
dicial :  and  a  decree  removing  such  disability  is 
not  admissible  in  evidence,  in  a  suit  against  a 
minor  for  goods  tumisbed  ber,  until  It  is  shown 
tbat  the  court  acoulred  jurisdiction  to  render  It. — 
Ifarks  V.  HcElroy,  (Hiss.)  7  Bo.  406. 

Original  entries  made  in  the  ordinary 
course  of  business,  and  contempcffaneoQsly  wlm 
the  transactions  to  which  they  relate,  are  admis- 
sible in  evidence,  such  entries  being  corroborated 
by  the  party  who  made  them,  or,  In  case  of  his 
death,  or  iDOeflnlte  absence  from  tiie  state,  proof 
of  his  handwriting  being  giveiL— McDonald  t. 
Canes,  (Ala.)  7  ^.  91(k 

28.  The  testlmoiiy  of  the  operator  In  charge  of 
defendant's  office,  from  which  s  telegram  was 
sent«  that  he  sent  away  wiX  tb»  papers  found  there 


shortly  after  the  telegram  was  sent,  and  that  he 
has  been  Informed  that  tbey  were  destroyed,  is  not 
competent  to  show  the  destruction  of  the  telegram 
for  the  purpose  of  admitting  parol  evidenoe  of  its 
contents.— American  Union  TeL  Co.  T.  Danghtry, 

(Ala.)  7  So.  eea 

24.  Where  plalnttS  replevied  property  taken 
from  him  by  attachment  in  a  suit  for  rent  and  for 
the  price  of  supplies,  and  at  the  trial  proved  his 
title,  It  was  error  to  exclude  the  papers  In  the  at- 
tachment proceeding,  offered  by  defendant,  on  the 
ground  that  the  affidavit  did  not  show  the  dates  on 
whtoh  the  claims  for  rent  and  supplies  beoanw 
payable;  that  the  justice's  signature  to  the  writ 
was  not  preceded  by  the  words  "witness  my 
bandf^etc;  and  that  the  bond  was  not  dated  or  ap- 
proved by  the  justice  Issuing  the  writ,  and  recited 
that  the  leased  premises  were  situate  In  the  sec- 
ond district  of  Chickasaw  county,  when  they  were 
really  in  the  first  district.  Such  objections  were 
frivolous.- Payne  v.  StovaU,  (Miss.)  7  So.  fiU9. 

Farcl  evidenoe. 

25.  Where  a  deed  of  trust  of  lands  from  a  hu*. 
band  to  his  wife  Is  redted  to  be  for  a  valuatde  oon* 
sideration,  parol  evidence  Is  Inadmissible,  in  a 
contest  between  the  heirs  of  the  former  and  the 
devisees  of  the  latter,  to  show  that  no  such  con- 
sideraUoD  was  aotoally  paid.— Obmer  v.  Boyer, 
(Ala.)  7  Ba  068. 

S&  In  an  action  for  tha  pnrobase  price  of  land, 
where  the  defendant  seeks  to  set  off  certain  notes 
of  plaintiff's  vendor  which  plaintiff  in  the  act  of 
sale  to  him  assumed  to  pay,  oral  evidence  that  such 
assumptioB  was  a  simulatkni.  and  that  the  consid- 
eration of  the  transaction  between  plaintiff  and  his 
vendor  was  adlfferent  one,  Is  inadmissible. — John- 
son T.  Planner,  (La.)  7  So.  456. 

27.  Under  Bev.  CivU  Code  La.  art  2440,  whl<n 
DTovides  that  testimonial  nroof  of  a  verbal  sale 
shall  not  be  admitted,  parol  evidence  is  not  ad- 
missible to  prove  that  a  third  person,  who  was 
vested  with  the  title  to  real  estate,  received  It  for 
the  use  of  the  intended  Tondee,  where  there  Is  no 
attempt  to  prove  fraud  In  the  transaction.— Do> 
ban's  Heirs  v.  Dohaa,  (La.)  7  So.  669. 

28.  The  reliBquishment  of  a  tease,  and  defend- 
ant's obligation  to  pay  for  it,  being  executed  on 
the  same  day,  each  In  consideration  of  the  other, 
are  to  be  construed  as  one  transaction:  and,  In 
the  interpretation  of  such  agreement,  the  court 
may  admit  oral  testimony  to  show  that  defendant 
acted  as  agent  of  the  owner  of  the  premises,  who 
wished  to  obtain  the  relinq,uishment  Id  order  that 
he  might  sell  and  give  possession.— Dexter  t.  Oh- 
lander.  (Ala.)  7  So.  IIB. 

2B.  Parol  testimony  is  inadmissible  to  show  that 
defendant's  liability  to  pay  was  dependent  upon 
the  consummation  of  such  sale,  since  It  tends  to  fix 
a  condition  on  a  written  obligation  which  on  its 
face  shows  an  absolnte  promise.— Dester  t.  Ohlaa- 
der.  (Ala.)  7  8a  US. 

80.  Avendorsotdland withthepurpoaeof form 
Ing  an  incorporated  land  company,  which  was  done, 
receiving  notes  In  payment  therefor.  In  a  suit  on 
one  of  the  notes,  the  maker  alleged  as  a  defense  that 
the  vendor  had  promised  him,  as  an  inducement  to 
enter  the  company,  that  be  would  sell  enough  of  its 
stock  and  lands  at  aprofit  to  pay  defendant's  notes 
as  they  matured;  which  he  had  not  done.  Held, 
that  this  agreement,  l>eing  verbal,  and  previous  or 
contemporaneous,  is  presumed  to  be  merged  in  the 
written  contract,  and  oral  evidence  of  it  was  im- 
properly admitted.— Lakeride  Land  Co.  r.  Drom- 
goole,  (Ala.)  7  So.  444. 

Competency  and  relevanoy* 

81.  In  an  action  to  recover  property  which  the 
owner's  agent  unlawfully  disposed  of,  the  accounts 
or  statements  made  by  the  agent  to  his  prindpal. 
In  which  the  property  figures  as  the  property  of 
the  principal,  are  receivable  In  evidence  to  prove 
tiUe  to  the  property  on  tiie  part  of  the  prinopaL— 
Sogory  V.  Metropolitan  Bank,  (La.)  7  So.  9B& 

33.  On  an  issue  as  to  the  value  of  a  horse  Uw 
owner  may  testify  that  it  was  "a  very  fine  colt,  • 
"fine  stock,"  "sired  by  a  trotting  horse,"  "its 
mother  a  fine  blooded  mare, "  and  he  may  nsa 
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kindrea  expreesions  Uhutrathur  Its  qnallttee,  In- 
dndla^  '*beaat7  of  form"  Bnd  "grsoefnlnem  vt 
movement  "—East  Tenneesea,  V.  ft  B.  Oa  T. 
Watson,  (Ala.)  7  So.  813. 

88.  Whero  the  only  issue  Is  as  to  the  pay- 
ment of  an  account,  testimony  that  Uie  cred- 
itors had  executed  their  note  to  xbe  debtor  aft- 
er an  alleged  settlement  of  the  account  is  prop- 
erly excluded,  on  an  admission  by  tlie  debtors 
counsel  that  the  note  waa  not  in  any  way  connect- 
ed with  the  settlemaat— Snodgraaa  t.  ualdwell, 
(Ala.)  7  So.  884^ 

Weight. 

8A.  If  in  a  suit  Iwtweeik  a  land-owner  and  a 
boUdeTt  arohiteota  and  oontraotora  an  employed 
aa  experts  to  estimate  the  oost  of  a  bnilding,  and 
they  differ  mateiiaUy,  the  truth  In  most  cases  may 
be  found  in  the  estimate  most  favorable  to  the  laud 
owner.— Hart  v.  Dreyfous,  (La.)  7  So.  7VL 

Examiixatlon. 
Of  witnees,  see  WUneaa,  9-lL 

BXCEPnONS.  BILL  OF. 

Bee,  also,  Appeal;  Certiorari;  Srror,  Wrtt  <tf; 
NetpTrtaJ. 

When  taken. 

!•  A  bill  of  exceptions  not  tendered  and  ap- 
proved  within  the  time  prescribed  in  the  order  of 
the  court  will  be  stricken  from  the  record,  and  all 
aasignmants  of  eixor  based  aa  It  will  be  disal- 
lowed.—Oasfam  T.  atate^  (Ala.)  7  So.  840. 

Ifeoessary  contents — Brldenoe. 

9.  Under  Code  Ala.  1886,  %  2763,  which  provides 
that,  on  the  falliare  or  refusal  of  the  presiding  judge 
to  sign  a  bill  of  exceptions,  "the  supreme  court 
must  receive  such  evidence  of  tbe  facts  as  may  be 
deemed  by  it  satisfactory,  and  proceed  to  hear  the 
cause  as  If  the  bill  had  been  signed  by  the  court, " 
evidence  which  shows  witiiout  conflict  that  a  bill 
of  excepUoQS  truly  statee  both  tbe  facts  as  they 
appeared  in  evidence  and  the  rulings  of  the  court 
sought  to  be  reviewed,  thattbebill  wastenderedto 
thejudge  before  the  adjournment  of  the  term,  and 
that  he  failed  or  refused  to  sign  it.  warrants  tbe 
supreme  court  in  declaring  the  bill  of  exceptions  to 
be  established  as  If  .signed.— Uontgomery  A  B.  By. 
Cow  T.  Fsrryman,  (Ala.)  7  So.  8S& 

EXECUTION. 

See,  also,  AttxLchmeTa;  Oamitlwnent;  Judicial 
Sale*. 

Restraining  p^rment  of  prooeeds,  see  Infuno- 

Issuance. 

1.  Under  Code  Ala.  1886,  {  8845,  providing  that 
a  justice  must,  unless  otherwise  directed,  after  the 
lapse  of  Hve  days  from  rendition  of  judgment,  is- 
sue a  writ  of  >erl/acia«  for  tbe  satisfaction  of 
the  Judgment,  the  fact  that  the  writ  is  issued  be- 
fore tbe  lapse  of  the  flve  days  does  not  render  tbe 
writ  void,  and  is  of  noavallmaoollateral  impeach- 
ment of  the  proceedings  nnder  it,— Waldrap  T. 
Friedman,  (Ala.)  7  8o.  510. 

Levy. 

S.  Under  Code  Ala.  1886,  S  S345,  providing  that 
an  execution  issued  by  a  justice  shall  be  returnable 
not  more  than  60  days  from  the  date  of  its  Issue,  a 
levy  thereafter  made,  and  all  subsequent  proceed- 
ing founded  on  it,  are  void.— Waldrup  T.  Fried- 
man, (Ala.)  7  So.  510. 

8.  Where  personal  property  has  been  levied  on 
by  a  duly-autborized  officer,  the  levy  Is  not  in- 
validated, as  between  the  parties,  by  delivering  it 
to  the  wife  of  defendant  to  keep  until  the  day  of 
sale,  and  defendant  is  bound  to  restore  the  prop- 
erty at  that  day,  if  in  his  possession. — McC olloagh 
T.  HoClintock.  (Ala.)  7  So.  148. 

Property  subject  to  levy. 

4.  A  judgment  debb»  who  pays  out  of  his  own 
effeuiB  most  <a  tbe  purchase  money  Ibr  land  which 


is  oonv^red  to  Us  wUb  baa  no  Interest  In  tiie  land 
which  is  subject  to  sale  under  execution,  under 
Code  Ala.  1886,  |  2893,  which  provides  that  "eze- 
outions  may  be  levied  on  real  propertv  to  which 
the  defendant  has  a  legal  title  or  a  perfect  oq^^, 
having  paid  the  porcbise  money,  or  In  whloi  ns 
has  a  Tested  leml  Interest  in  posaeasion,  rever- 
sion, cr  remainder."— Ooodbar  t.  DanieL  (Ala.) 
7  So.  264.  «»  1  / 

Claims  1^  third  persons. 

6.  The  <dalma&t's  Issue  in  VSm&aAmA  oannot 
bo  raised  where  the  property  levied  on  Is  real  ea- 
tate.— Leffel  r.  Miller,  (Miss.)  7  So.  894. 

6.  Where  an  affidavit  of  titie  to  proper^  leirteA 
on  nnder  execution  is  made,  and  a  claini-bond  »• 
ecuted,  and  npon  the  trial  the  property  Isi^ia  lit 
bie  10  execQUon,  and,  upon  failure  to  deliver  by 
the  claimant  within  10  days,  the  claim-bond  is  ia- 
aorsed,  "Korleited, "  and  retomed,  the  oonstabl* 
is  nnauthorized  to  accept  afBdavit  of  <>iiMm  and 
claim-bond  from  another  party,  while  the  property 
Is  withheld,  so  as  to  defeat  the  idainUlte*  riAt  t» 
execuUon.— Co(ver  t.  Darta,  (Ala.)  7  Bo.  ]£ 

Sale. 

7.  Under  Ber.  CItU  Code  La.  |  SBSe,  providing 
that  all  judicial  sales  of  real  property  by  sheriff  a 
in  the  olty  of  New  Orleans  shall  be  void  except  be- 
tween the  parties  thereto  unless  ibey  are  recorded, 
where  property  is  so  adjudicated,  bat  the  a^udi- 
cation  is  not  recorded,  a  aale  of  the  property  tn  tb» 
judgment  debtor  passes  a  good  title  as  aA«nn  fb» 
adjndloatee.- Huntington  v.  Bordeaux,  (La.)  7  Bo. 
068. 

8.  The  purchaser  of  land  under  an  execution, 
which  issued  from  tiie  federal  coort,  and  was  ii» 
the  hands  of  the  marshal  before  tbe  defendant 
tiierein  had  made  a  lease  of  the  land,  is  «ititled 
to  the  rent  due  and  unpaid  nnder  such  lease,  aa 
against  one  who  had  purchased  the  note  girea 
for  sQch  rent,  witiumt  uotioe  of  the  execntkn 
creditor's  olatnL^Urivatriok  t.  Boyd,  (Ala.)  T 
So.  018. 

9>  Where  a  Jadginent  creditor  bnya  propertiy 
at  sherlfTs  sale  to  which  the  judgment  debtor  haa 
no  tiUe,  and  credits  Uie  amount  of  his  bid  on  bis 
Judgment,  the  credit  is  pro  tanto  a  satisfaction  of 
the  judgment  and  a  court  of  equity  cannot  vacate 
the  sale  on  too  ground  that  ttw  Judgment  debtor 
has  no  tttie.— Ckwdbar  t.  Danl^  (AUT)  7  So.  964^ 

SherifTs  deed— Csnoellatlon  in  part. 

10.  Where  a  lot,  part  of  which  constitutes  a 
debtor's  homestead,  is  sold  and  conveyed  by  the 
sheriff  under  execution,  the  deed  may  be  canceled 
as  to  the  homestead,  and  maintained  as  to  the  other 
portion.— Semmes  t.  Wbeatley,  (Was.)  7  So.  480l 

EXBOUTOBS  AND  ADMINIS- 
TBATORS. 

Bee,  also.  Descent  and  DistribuiUm;  WiUa, 
Actions,  transactions  with  decedents,  see  fFltnetCr 

4-8. 

Appointment. 

1.  In  contests  fortheadmlnlstrationofsuoces- 
slons,  the  court  is  not  bonnd  to  appoint  two  to 
settle  the  estate,  though  they  have  equal  claims. — 
Succession  of  Gaines,  (La.)  7  Bo.  788. 

8.  A  judgment  emancipating  a  minor,  domi- 
ciled out  of  the  state,  clothes  bim  with  the  right  of 
being  appointed,  on  a  proper  showing  of  caiipMAty 
and  solidity,  administrator  of  asuccesslon  in  which 
he  is  a  beneilciary  belr  presentk— Saooesaloo  of 
aaioes.  (La.)  7  So.  783. 

8.  kev.  CivU  Code  La.  art  1044,  providing  that 
If  all  tbe  beneficiary  heirs  be  minors  their  tutors 
can  claim  the  preference  for  tbe  administration, 
applies  OS  well  to  female  as  to  male  tutors. — Suo* 
cession  of  Boudreauz,  (La.)  7  So.  453. 

4.  Under  Rev.  Civil  Code  La.  art.  1044,  provid- 
ing that  "if  ail  the  beneficiary  heirs  be  minors 
their  tutors  can  claim  the  preference  for  tiie  ad- 
ministration and  it  shall  oe  given  them, "  it  la 
within  the  discretion  of  tbe  court  to  appoint  as  ad- 
ministrator the  gi-andmother  and  legal  tutrix  of  a 
child  of  decadent  by  a  former  marrl^^  in  pref er- 
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enca  to  tbe  motber  mm!  natiiral  tutrix  of  tns  cbll- 
dren  by  a  second  marriase,  where  both  are  quali- 
fied.— SuccesBioQ  of  Bouareaux,  (Lb.  i  7  So.  45  i. 

5.  It  is  not  necessary  that  formallettersshoiad 
Inae  in  case  of  grants  of  administration  to  the 
oonnty  administrator.— Weir  t.  Monahan,  (Misa.) 
7  So.  m. 

6.  The  decree  of  the  court  of  bompetent  juris- 
diction, appointing  a  testamentary  executor  who 
has  duly  ouallflad,  stands  prima  facie  valid,  aad 
an  exoepuoa  to  tbe  oapM^ty  of  the  executor,  not 
putting  at  issue  the  regnlaxi^  of  his  appointment 
aad  qiuliflcatfami  but  based  od  grounds  extraneous 
to  tbe  probate  proceeding,  throws  on  the  exceptor 
tbe  burden  of  proviiur  them,  aad,  In  abseooe  of 
proof,  the  exception  is  properly  overruled.— Ar- 
mant  V.  Mew  OrlMns  &C.R.  Co.,  (Ija.)  7  So.  86. 

Collateral  attack  on  order  of  ap- 


pointment- 

7.  An  order  of  court  appointing  the  county  ad- 
ministrator, administrator  of  a  deceased  adminis- 
trator's estate,  cannot  be  collaterally  attacked,  on 
the  ground  that  the  decedent  left  no  properQr  sub- 
lect  to  admluistrati<m.— Weir  t.  ItoMhan,  (Miss.) 
TSo.  2BL 

Assets. 

8.  When  m  widow  who  has  possession  of  a 
note  payable  to  testator,  but  not  indorsed  by  him, 
nor  shown  to  have  been  delivered  to  her,  presents 
•ucfa  note  to  the  makers,  claiming  it  as  her  own, 
and  takes  from  them  a  new  note,  payable  to  her- 
self, in  the  place  of  It,  she  does  not  thereby  get 
auch  possession  of  the  debt  as  will  enable  her  to 
acquire  the  right  to  it  by  lapse  of  time;  but  it 
remains  a  debt  due  the  estate,  for  which  suit  may 
at  any  time  be  Imught  by  the  executors,  or  those 
ent^Ued  to  receive  it— Bule  t.  Buie,  (Mias.)  7  So. 
844. 

9.  Where,  however,  p^nwnts  have  been  made 
to  her  on  the  debt,  lapse  ot  the  atatiitory  porlod 
will  bar  a  suit  to  recovertbsm  tnm  ber.-^SnleT. 
Buie,  (Miss.)  7  So.  B44. 

Control  of  property. 

10.  Where  the  succession  of  a  deeeflent  is  be- 
ing administered  for  the  benefit  of  creditors  of  the 
succession,  no  port  of  tbe  property  can  be  removed 
from  the  administrator's  control  by  individual  cred- 
itors of  the  surviving  spouse. — ^Webre  t.  liorio, 
(La.)  7  So.  400. 

Administrator  de  bonis  non. 

11.  The  owner  of  a  claim  against  an  estate, 
holding  unadminlstored  property  of  it,  may  prop- 
erly procure  the  appointment  of  an  administrator 
de  bonis  non  to  take  possession  of  tbe  property, 
and  surrender  tbe  property  to  him. — Deans  v.  Wu- 
ooxon,  (Fla.)  7  Bo.  168. 

13.  Under  the  laws  of  Florida  before  the  act  of 
February  16, 1870,  governtog  sales  of  real  eetate 
by  administrators  for  the  payinent  of  debts,  an  ad- 
ministrator de  bimit  ncm  might  consummate  an 
Incomplete  sale  made  by  his  predecessor. — Deans 
V.  Wllcoxon,  (Fla.)  7  So.  168. 

Allovanoe  of  Qlalms.  ■ 

13.  A  IS-mouths  bond,  whioh  operates  as  a  ven- 
dor's privilege,  must,  in  the  settlement  of  a  suo- 
cesston,  be  paid  by  preference  and  priori^  over 
all  other  privil^es  except  the  expenses  for  the 
aaiB  ot  tbe  property,  afflxing  seals,  and  other  ex- 
penses necessary  to  the  sale  of  the  property.— Suo- 
oession  of  Rogers,  (La.)  7  So.  692. 

14.  An  administrator  who  claims  a  privilege  on 
peraoni^  property  ot  the  succession,  and  sells  tbe 
real  estate  and  personal  property  in  bulk,  without 
separate  appraisement,  loses  his  privil^e. — Suc- 
cession ot  Rogers,  (La.)  7  So.  692. 

15.  The  fact  that  an  administratrix  is  Joint 
owner  of  an  indebtedness  of  the  estate  with  a  sure- 
ty on  her  administration  bond  does  not  of  itself  ex- 
tinguish the  claim  to  the  exteut  of  her  interest, 
on  the  ground  that  debtor  and  creditor  are  united 
Id  the  same  individual;  nor  will  such  be  the  re- 
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suit  of  ber  being  the  sole  owner.— J>eanB  t.  Wit 
coxon,  (Fla.)  7  So- 168. 

Settlement  and  aoooontlng. 

16.  The  amount  of  commissions  due  an  adminis- 
trator of  a  succession  is  matter  for  determination 
on  final  account^  ana  will  not  be  considered  on  an 
annual  or  provisional  account  —  Succession  of 
Sparrow,  (La.)  7  So.  611. 

17.  Ou  the  hearing  of  an  administrator's  ap- 
plication for  final  settlement,  it  is  error  to  admit 
eridenoe  that  he  paid  a  claim  against  the  estate 
on  the  agreement  that  if  he  should  not  beallowed 
therefor  on  final  settlement  the  money  should  be 
refunded  him,  as  such  agreement  has  no  bearing 
on  the  validity  of  the  claim  against  the  estate.— 
McDonald  T.  Cunes,  (Ala.)  7  So.  fll9. 

18.  Where  anadmintstratorbasmadetoamlnor 
advances  on  his  share  or  interest  in  the  succession 
for  purposes  of  subsistence,  schooling,  and  main- 
tenance, he  may  carry  the  same  Into  a  succession 
settlement  and  he  Is  not  bound  to  resort  to  an  no- 
tion against  tbe  tutor  for  settlement;  the  interest 
of  the  minors  not  having  been  liquiwited,  and  sep- 
arated from  that  of  the  major  heirs.— Sucaesaloo 
of  Sparrow,  (La.)  7  So.  611. 

Iv.  An  administrator  who  sues  the  succession 
for  a  det}t  due  to  himself,  and  cites  himself  as  ad- 
ministrator, cannot  by  such  a  proceeding,  conclude 
tbe  creditors  of  the  succession  by  the  Judgment 
rendered  in  tbe  case:  but  they,, by  opposiuon  to 
his  account  can  inquire  Intv  his  claim  as  though 
no  judgment  had  been  rendered.— Succession  of 
Rogers,  (La.)  7  So.  693. 

20.  In  an  opposition  by  legatees  to  the  final  ac- 
count of  executors,  where  the  forced  heirs  inter- 
vene and  pray  homologation  of  the  account  It  is 
too  late,  amr  tbe  case  has  been  taken  up,  tne  in- 
tervention read,  without  objection,  as  part  of  tbe 

fileadings,  and  the  evidence  heard  and  concluded, 
or  the  legatees  to  object  to  having  the  interven- 
tion passed  upon  tor  want  of  Issueloined  thereon. 
— BbU  t.  BaU,  (La.)  7  Sa  U7. 

21.  Where  tbe  major  heirs  of  a  snocesslon  have 
bound  themselves  personally,  and  to  the  extent  ot 
their  virile  shares  therein,  for  debts  contracted  by 
the  administrator  with  a  third  person,  a  settlement 
of  which  Is  to  be  made  In  the  suooesuon,  it  is  com- 
petent for  such  creditor  to  intervene  on  the  filing 
of  an  account  by  the  adminl&trator.  and  join  the 
accountant  so  as  to  speed  the  trial,  and  enforce 
the  payment  of  bis  olaiin.-~-Sucoession  of  Sparrow, 
(LaO  7  So.  6U. 

33.  Where  an  administrator  improperly  applies 
a  sum  to  the  debit  of  a  succession  creditor,  and  by 
a  judgment  of  theoourt  it  Is  withdrawn  therefrom, 
and  imputed  to  a  different  account,  the  former  ao- 
oount  is  necessarily  increased  by  that  much.— Suc- 
cession of  Sparrow,  (La.)  7  So.  611. 

88.  Where  U.,  the  county  administrator.  Is  ap- 
polnted  admlnlatratorof  the  estate  of  D.,  who  was 
Oie deceased  admlnlstrattff  of  the  estate  of  P.,  and 
also  administrator  deboni«nonof  the  estate  of  P., 
an  account  filed  by  him  as  the  final  account  of 
D.,  deceased,  as  adminlstzntor  of  the  estate  of  P., 
Is  inroper,  and  it  is  immaterial  that  the  account  is 
refinred  to,  throughout  the  whole  proceeding  of 
accounting,  as  exhibited  by  M.,  administrator  de 
brniU  non  of  P.,  where  it  appears  that  the  ac- 
count was  acted  on  and  passed  as  the  account  of 
the  deceased  administrator.— Weir  v.  Monahan, 
(Miss.)  7  So.  391. 

24.  When,  upon  the  final  trial  ot  an  executrix's 
final  aooount  on  anwal,  the  executrix  is  adjudged 
and  decreed  to  restate  ner  account  "aooording  to 
law,  and  the  views  therein  expressed, "  it  is  not 
competent  for  the  executrix  to  raise  new  issues, 
but  she  is  bound  to  comply  with  the  decree,  and 
restate  her  account  accdidingly.  The  original 
controversy  is  at  an  end,  and  old  Issues  cannot  b» 
again  agitated  and  raised  <m  her  restated  acconnt 
— Snooesaion  of  Dnha,  (La.)  7  So.  82r. 

Presumption  of  settlement — Action  fbr 
oonTersion. 

36.  Where  the  bill  in  a  snit  for  the  conversion 
of  money  by  an  administratrix,  brought  88  years 
after  the  oonversioo,  cwitalns  air  «v«rmeatithBt 
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her  aoooont  was  setUed  wttbln  90  yean  of  the  fil- 
ing at  the  bill,  Qie  ivesumptlcni  Is  ootusln^Ta  that 
it  was  settled  more  than  90  years  before,  and  tbe 
suit  Is  banwd.— Bass  v.  Bass,  (Ala.)  7  So.  90. 

Bales  under  order  of  court. 

26.  Wben  a  saccession  is  la  the  hands  of  an  ex- 
ecator,  and  in  process  of  liquidation,  tbe  Interest 
of  the  heirs  being  merely  contingent,  they  need  not 
be  consulted  or  heard  before  an  application  for  sale 
is  made,  as  a  condition  precedent  to  the  validity  of 
the  title  of  a  purchaser. — Succession  of  Lohmann, 
(La.)  7  So.  3S. 

27.  An  ftdmlnistrstrlx  filed  a  petition  in  Jane, 
ISMl,  before  the  probate  jad^e,  for  the  sale  of  land 
to  par  a  cluim  againat  her  intestate,  who  died  in 
March,  1856,  described  as  an  acoonnt  of  Decembw 
90,  ISSM^or  128,020,  filed  and  proved  as  due  the  es- 
tate of  E.  B.,  deceased;  and  an  order  of  sale  was 
made  in  the  following  September.  A  statute  then 
in  force  (McClel.  Dig.  S  71,  p.  96)  provided  that, 
In  suits  brought  against  an  executor  or  admiais- 
trator  for  the  recovery  of  a  debt  due  apon  open 
acconnt,  the  conrt  should  cause  to  be  expunged 
from  BTich  aoooant  every  item  appearing  to  have 
been  due  five  yean  before  the  death  of  the  testator 
or  intestate;  the  act  having  a  saving  clause  in 
favor  of  certain  plaintiffs.  Held,  that  if  tbe  stat- 
ute applied  to  proceedings  in  which  tbe  admiiils> 
tratrix  seeks  the  action  of  the  court,  and  aclniowl- 
edges  the  validity  ot  the  daim,  it  must  be  pre- 
sumed. In  the  absence  of  any  affirmative  showing 
to  the  oontrary,  that  the  Judge  of  probate  made 
due  Inqniry  in  1866,  and  found  that  the  claim  waa 
of  a  character  that  the  statutory  bar  did  not  apply 
to,  or  had  been  taken  out  of  the  bar  by  a  subse- 

Suent  promise  of  the  decedent,  within  five  years 
efore  Dls  death,  or  that  the  parties  ownlnglt  were 
within  some  saving  clause  of  the  atatnte.— Dean* 
v.  Wilcoxon,  (Fla.)  7S0.  168. 

28.  F.  died  in  March,  1856,  and  In  June  his  ad- 
ministratrix filed  a  petition  in  the  probate  court 
for  the  sale  of  lands  of  his  estate  to  pay  an  account 
of  December  90^  1888,  for  128,620,  filed  and  proved 
as  due  tbe  estate  of  E.  B.,  and  in  September  the 
Judge  of  probate  made  an  order  of  sale,  and  in  Oc- 
tober a  sale  of  one  lot  was  made  to  A.  E.  B.  and 
J.  B.,  the  owners  of  the  E.  B.  estate  claim,  and  the 
administratrix  died  in  I860,  without  having  com- 
pleted tbe  sale,  or  made  a  settlement  of  bar  ad- 
ministration, and  leaving  A.  B.  B.  her  sole  heir 
and  personal  representative;  and  thereupon  S. 
was  appointed  administrator  de  bonit  non,  and 
in  1670  ne,  as  such  administrator,  made  a  deed  In 
execution  of  the  sale  made  by  his  predecessor, 
bearing  date  January  Sth,  conveyiog  the  lot  sold, 
to  A.  E.  B.  and  J.  B.,  and  also  nidladlng  another 
lot  as  having  been  sold,  bnt  which  the  bill  alleged 
was  neither  sold  nor  offered  for  sale,  and  A.  E. 
B.  and  the  wife  of  J.  B.,  deceased,  executed  a  deed 
with  warranty  of  title  conveying  the  lots  to  S.,  It 
bearing  date  March  21,  1870.  On  February  7, 1870, 
S.  conveyed  to  a  trust  company,  with  warranty  of 
title,  the  lot  No.  8,  alleged  not  to  have  been  sold 
by  the  administratrix.  S.  died  in  1871,  without 
having  settled  F.'s  estate.  In  1881  the  trust  com- 
pany, who  had  obtained  an  assignment  of  the 
claim  mentioned  above,  procured  D.  to  obtain  tet- 
ters of  administration  de  bonis  non  on  the  estate 
of  F.,  and  surrendered  lot  8  to  him  as  assets  of 
the  estate,  and  D.  applied  to  the  county  conrt 
for  an  order  of  sale  of  the  lot  to  pay  the  above 
claim,  and  In  May  an  order  of  sale  was  made, 
and  in  June  the  property  was  sold.  In  1883  tha 
heirs  of  F.  filed  a  bill  to  settle  the  estate,  and 
claimed  that  the  indebtedness  for  the  payment  of 
which  the  sale  was  ordered  In  1881  was  stale,  and 
barred  from  the  lapse  of  time.  Held,  on  demur- 
rer,  that  upon  the  face  of  the  bill  tbe  claim  did 
not  appear  to  be  so.— Deans  v.  Wilcoxon,  (Fla.)  7 
So.  m. 

29.  The  BufBcIenoy  of  the  evidence  of  the  valid* 
Ity  of  a  claim  for  tbe  pasrmeot  of  which  a  probate 
court  has  made  an  onler  of  sale  of  real  estate  of 
a  decedent  is  not  a  jurisdictional  fact,  and  when  the 
evidence  is  not  before  the  appellate  court  It  is  to 
be  oonolusively  presumed  that  tbe  court  was  sat- 
isfied of  the  v^ity  of  the  claim  when  it  made  the 
«rder«— Deana  r.  WUooxon,  (Fla.)  7  So.  UB. 


80.  Under  fJode  Ate.  1880,  S  310L  providli^ 
that  an  Inteatate'i  land  maj  ba  ai^d  by  tbe  ad- 
ministrator tat  the  pKvment  of  debts,  where  the 
personal  estate  Is  InsulHcient  therefor,  and  section 
2106,  providing  that  the  administrator  shall  make 
application  to  the  probate  court  for  such  sale,  a 
decree  for  the  sale  of  lands,  rendered  on  a  petition 
of  the  administrator  alleging  that  the  personal 
property  Is  insnffloient  to  pay  the  debt^  witfaont 
any  averment  that  there  are  debts,  is  void,  even  on 
oollateral  attadc^Abecnatby  v.  O'Beilly,  (Ala-) 
7  So.  V19. 

81.  Aot  Fla.  Feb.  1(L  1870,  (HoCleL  Dig.  S  40, 
p.  80,)  providsB  that  the  county  conrt  may  order 
the  sale  of  laud  to  the  aebts  at  an  oatate 
whore  they  exceed  the  vahia  of  the  personalty, 
and  the  estate  Is  solvent.  Act  Feb.  27,  1877,  (Mc- 
Clel.  Dig.  S  12,  p.  S84,)  provides  for  the  sale  of 
lands  belonging  to  an  insolvmt  estate  under  the 
same  proceeding  required  to  sell  lands  belon^ng 
to  an  estate  to  pay  debts.   Held,  that  the 

court  has  Inrlsdiction  to  decree  the  sale  of  lanas 
to  pay  debts  upon  a  petttion  ailing  the  existence 
and  amount  of  the  debts,  and  that  uiere  Is  no  per- 
sonal property  of  the  Intestate  not  administered 
on.— Deans  v.  Wilcoxon,  (Fla.)  7  Bo.  16S. 

82.  Whan  a  oltim  aninat  an  estate  to  t»M  by 
the  soreties  on  Uie  adnuniatrator'a  bond,  a  s^le- 
ment  of  the  administration  Is  not  necessary  to  en- 
able the  court  to  make  an  order  for  the  aale  of 
land  to  pay  such  claim,  as  the  conrt  may  see  from 
the  administrator's  accounts  whether  he  is  indebt- 
ed to  the  estAte,  in  which  ease  no  order  shopuld  be 
made  for  the  aale  of  real^-  to  paya  debt  due  to 
his  sureties.— Dean  ST.  Wilcoxon,  (Fl^)  7  Bo.  103. 

S8.  A  probate  court  which  has  not  acquired  ju- 
risdiction over  mortgaged  property  of  a  sacces- 
sioQ  by  an  omission  or  commission,  or  laches  of 
the  mortgage  creditor,  whose  contraotcontains  the 
pact  de  non  alienando,  has  no  authority  to  order 
tbe  sale  of  the  property  affected  to  him  on  the 
terms  of  part  cash  and  part  credit,  after  appraise- 
ment, when  he  is  entitled  to  demand  a  sale  tor 
cash,  and  without  appr^semenL— Bnoeesaioa  of 
Thompson,  (La.)  7  So.  477. 

84.  A  mortgage  creditor,  under  the  pact  de  non 
alieriando,  who  applies  for  executory  process 
shortly  after  the  maturity  of  his  claim,  before  the 
death  of  his  debtor,  and  within  3U  days  after  the 
opening  of  the  snccessloa,  is  not  dilatory,  and  can- 
not be  charged  with  laches  or  consideratioo  con- 
ferring or  recognising  jnrisdiotiou  of  the  probate 
oourc  to  grant  an  ex  parte  order  of  sale  at  the  in- 
Btance  of  the  exeoatnx.— jBaooeaaionofThMnpsoii, 
(La.)  7  So.  477. 

86.  The  validity  of  an  ex  ftnrte  order  of  sale  tn 
a  succession  proceeding,  by  au  executrix,  to  i>ay 
debts,  may  be  assailed  by  rule,  at  the  instance  of 
a  mortgage  creditor  whose  contract  oontaina  the 
pact  de  nun  oltenando.— Suooeaslon  of  Thompaon, 
(La.)  7  So.  477. 

80.  It  will  not  be  assumed  that  a  party  maUng 
a  bid  at  a  sale  of  land  of  an  intestate,  In  the  names 
of  others,  was  not  authorised  to  do  so:  and  If  the 
party  making  a  bid  In  the  names  of  others  comply 
with  it,  and  take  title  in  their  names,  It  is  of  no 
concern  to  the  heirs  of  the  intestate  whether  the 
person  actually  bidding  was  authorixed  to  use  the 
names  In  whicn  the  bid  was  made. — Deans  v  VVU- 
ooxon,  (Fla.)  7  So.  168. 

87.  When  the  proceeds  of  a  sale  made  by  an  ex- 
ecutor to  pay  debts,  are  not  greatly  disproportion- 
ate to  the  debts,  the  sale  will  not  be  annulled.— 
Succession  of  Lehmann,  (I^)  7  So.  88. 

88.  In  a  proceeding  at  the  Instance  of  the  ad- 
ministrator, who  is  tbe  father  but  unqualified  tutor 
of  a  minor,  to  compel  a  purchaser  to  comply  with 
tbe  adjudication  to  him  of  socoession  property,  if 
tbe  minor  is  a  necessary  party,  he  la  legally  repre- 
sented therein  by  the  under-cntor.— SoocassloD  of 
Mcpyert  (La.)  7  So.  7!ia 

 Bettiiiff  aside  order. 

80.  In  a  bill  by  heirs  to  set  aside  an  order  by 
the  county  court  upon  a  petition  giving  it  juris- 
diction in  the  premises  for  tbe  sue  ot  the  land  of 
an  IntMtate  tor  the  p^rment  of  his  debts,  it  la  not 
sufficient  to  allege  that  they  were  not  valid  and 
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sabflistbiff  (dalnu  agBiutthe  wtate,  bntthefiMibi' 
oonstitQtnis  snob  inTalidity  must  be  Bhown. — 
Deans  v.  WTlcoion,  (Fla.)  7  So.  183. 

40.  Where  an  ordw  tar  the  sale  of  lands  of  an 
mtestate  Is  made  tmder  MoCleL  Dig.  Fla.  S  40,  p. 
87,  dlrectlos  that  such  sala  be  made  for  cash,  an 
allegratioD  m  a  bill  to  set  it  aaide  that  the  pur- 
chasers intend  to  make  no  paymeot  other  than  a 
credit  on  the  claim  to  satis^  which  the  land  was 
>3ld,  is  insQjficient  to  warrant  the  interference  of 
aootin  (tf  equity.— Deans  T.  Wllcozon,  (FIa.)7So. 

 Bights  of  parohasers. 

41.  Anadmini^tratorhavin^Boldlandsbyorder 
of  the  probate  court,  and  received  the  price  there- 
of, a  decree  was  entered  ordering  him  to  make  a 
conveyaDce  to  the  purchaser,  which  was  never 
'done.  The  pnrotaaser,  without  taking  powesaion, 
exchanged  the  lenda  for  others,  but  gave  no  con- 
reyanoe  to  hia  vendee.  The  latter  went  Into  po»- 
sesaioD ;  and  plaintiff,  claiming  by  proper  convey- 
ances from  him,  prayed  the  court  to  order  the  ad- 
mlnistrator  to  execute  a  oonveysnce  to  him.  Held. 
that  the  exchange  was  void  under  the  statute  of 
frauds,  and  the  probate  court,  having  no  equitable 
powers,  could  not  make  auoh  order. — Webb  t.  Bal- 
brd,  (Ala.)  7  So.  448. 

40.  Code  Ala.  S  3124^  im>vides  that,  when  the 

Krohase  mtmej  of  lands  sold  by  order  of  court 
1  haen  paid  "by  the  purchaser  or  hie  heirs,  or 
any  other  person  holding  under  hist,  directly  or 
derivatively, "  the  court,  on  application,  shall  order 
.a  conveyance  to  such  person.  Held,  that  one  hold- 
ing possession  under  the  vendee  by  an  exchange 
void  under  the  statute  of  frauds  was  not "  holding  ** 
under  the  purcbaeer,  and  the  court  coald  not  pn^ 
■erly  order  the  ooaTeyaiioe.  —  Webb  t.  Bauara, 
(AUkW  80.448. 

4S.  Inquiry  tooohlng  the  morality  of  an  exeoQ- 
(or's  appointment  cannot  be  raised  by  a  purchaser 
-of  property  of  thesttcoession  at  judicial  sale,  under 
an  order  of  conrt  apparently  regular,  and  for  the 
purpose  of  discharging  debts  of  the  deceased,  and 
costs  of  administration.— SuooesBion  of  Lehmann, 
(La.)  7  So.  88. 

44.  PurchasersatsQcoessionsalesarenotboiind, 
at  their  peril,  to  inquire,  when  the  property  Is  ad- 
vertised by  an  executor,  whether  the  will  appoint- 
ing him,  which  is  valid  on  its  face,  is  voidaole. — 
Succession  of  Lehmann,  (La.)  7  So.  88. 

45.  When  an  adjudicatee  nf  property  at  sucr^s- 
sion  sale  makes  use  of  a  IS-monthsbond,  on  which 
the  deceased  la  security,  in  paying  the  price  of  ad- 
judication, and,  pursuant  to  an  agreement  with 
the  holder  ot  said  bond,  conTsys  apart  of  theiHwp- 
erij  purchased  to  her  as  a  oonstwration  thereof, 
ana  thos  secures  the  remainder  of  the  property 
without  consideration,  the  adjadicatee  acquires  no 
title,  and  the  heirs  of  the  decMsed  inherit  the  prop- 
erty.—Soott  T.  Soottt  (La.)  7  So.  710. 

Actions. 

4(L  A  suit  uainat  the  anrvlTing  partner  and  ad. 
mlnistrator  of  bis  deceased  partner  fbr  a  eettle* 

ment  of  the  partnership  aooounte,  brought  within 
six  months  after  the  grant  of  adminlBtration,  can- 
not be  maintained  under  Code  Ala.  1886,  |  3268, 
wtUoh  provides  that  "no  suit  most  be  commenced 
.■gainst  an  executor  or  administrator  as  such  until 
six  months,  and  no  judgment  rendered  against 
him  as  such  until  eighteen  months,  after  the  grant 
of  letters  teBtamentary  or  of  administration."— 
Word  T.  Word.  (Ala.)  7  So.  41& 

 Limitations. 

47.  Act  Fla.  Nov.  10,  1838,  (McClel.  IHg.  p.  Vt^ 
f  72,)  to  the  effect  that  no  action  of  debt  soul  be 
brought  against  an  executor  or  administrator  upon 
a  judgment  obtained  against  a  testator  or  Intestate, 
nor  any  scire  ftxcttu  issaed  to  revive  such  Judg- 
ment, after  Ave  years  from  the  qualification  of  the 

-  executor  or  admiDistrator,  and  all  such  judgments, 
After  the  expiration  (rf  five  years,  upon  which  no 
proceedings  shall  have  been  bad,  shall  be  deemed 
to  have  twen  paid  and  discharged,  does  not  ap- 
ply to  other  claims  than  judgment  against  a  tM- 

-  tator  or  intestate ;  and  the  presentation  of  a  claim, 
not  in  judgment,  to  an  administrator  or  executor 


In  due  flme,  aiopa  the  ranninjt  of  the  itatata  of 
limltaOons.- Deans  v.  WUooxon,  (JFlm.)  T  Ba  108. 

SXEHFTZOnS. 

See,  also,  Somettead. 

From  taxation,  see  T^iaatlon*  8-0. 

Enforcement  of  right  —  Setting  aside 
exemption. 

When  a  person  is  raititled  to  exrannldon  oat 
of  personal  property  levied  on,  he  has  uie  right 
to  nave  tbe  exempuon  set  apart  in  kind;  and  the 
entile  property  leried  on  cannot  be  sold  and  the 
money  value  of  the  exemption  remitted  to  the 
debtor,  when  it  is  not  shown  that  liie  delay  in- 
cident to  setting  aside  the  property  claimed  as 
exemptwillbe  fatal  to  the  Intereata  ot  the  partiea 
cOTioamed.  —  MdMichael  r.  Bokman,  (Fla.)  7  8a 

Bzpertoa 

See  Evidence,  17-19. 

Factorizing  Process. 

Bee  Qoniiehment. 

Factors  and  Brokers. 

AdvanoBB  to  brokers,  e^iUtttble  lien,  aeeXtens,  1-9. 

TALSB  IHFBZSONMJfiNT. 

Wben  action  lies. 

One  who  baa  been  illegaUy  Imprisoned  for 
a  violation  of  an  Injanotlon  has  a  right  of  action 
against  those  at  whose  instance,  and  for  whose 
benefit,  the  order  of  imprisonment  was  made  and 
obtained.— Barthe  v.  Larqnie,  (La.)  7  So.  SOl 

FeUow-Serrant. 
See  Jlaater  and  Senantt  18^  Vk 

Fires. 

Set  by  locomotives,  see  BcvUroad  OompanlMf  M, 

FIXTUBES. 

What  oonstitates. 

1.  Aoooldng-range  fastened  to  the  floor  of  an 
hotel  is  not  a  fixture. —John  Van  Range  Co.  T.  Air 
len,  fMlsa.)  7  So.  499. 

9.  Where  the  purchaser  of  an  hotel  had  aotoal 
notice  that  a  cooking-range  therein  was  bought 
under  an  agreement  that  title  waste  remain  In  the 
seller  until  the  price  was  paid,  he  cannot  hold  the' 
range  on  the  ground  that  ft  is  a  flxtore.— John  Van 
Range  Ca  v.  Allen,  (Miss.)  7  So.  4M. 

Foreclosure. 

Of  mortgage,  see  MortgtLgea,  1S-S8. 

Foreign  OoxporationB. 

See  CorpOTYitloiu,  81-58. 

Foreign  Judgment. 

See  Judgment^  16, 16. 

ForfBiture. 

Of  ballrbond,  see  Boil.  6-7. 

FOBQBRT. 

What  oonstitates. 

1.  On  petition  for  a  writ  of  htOteaa  corpur,  it 
apiwared  that  petitioner  was  imprisoned  upon  a 
charge  of  fotvery  of  a  draft.  There  was  nothing 
on  the  face  of  the  draft  to  Indnoe jtbo  bell^  thM 
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tne  ftignstore  tiiereto  was  not  gsnaln«,  and  there 
was  no  other  evidence  to  ibow  tbat  the  petftloner 
did  not  sign  tbe  draft  wltb  his  tme  name,  or  that 
the  draft  had  been  altered  In  any  respect  for  the 
purpoee  of  frend  or  deceit.  Beld,  that  the  charge 
of  forgery  was  not  made  out,  and  the  peUUooer 
wa»  entitled  to  ht»  dlacharge.— In  re  BraQdau, 
(Ma.)  7  Bo.  988. 

Indiotment. 

9.  An  Indictment  which  obarges  that  defend- 
ant forged  the  iDdorsement  of  a  btll  of  exchange, 
but  does  not  allege  the  amount  of  such  bill,  is  suf- 
flcient  to  reader  evidence  of  the  foivery  aidmissi- 
ble  thereunder.— StaitB  T.  ClameDtt  (La.)  7  80. 465. 

Instruotions. 

8.  On  a  trial  for  forgery  the  defendant  re- 
quested the  following  charges:  "(1)  If  the  Jury 
believe  from  the  evidence  that  the  writing  oilerea 
in  evidence  is  so  imperfect  and  obscure  that  It  is 
unintelligible  withotit  reference  to  extrinsic 
facts,  they  shoiild  find  defendant  not  gnilty;  (2) 
If  the  ivry  believe  from  the  evidence  that  proof 
outside  01  the  writing  was  necessary  to  explain 
iL  they  should  find  defendant  not  guilty;"  and 
"  (8)  if  the  jury  believe  that  the  facte  necessary 
to  explain  the  written  instrument  are  not  averr^ 
in  the  indictment,  and  it  Is  neoessary  to  resort  to 
these  tacts  to  explain  said  writing,  then  they 
should  faA  defenaaat  not  gollt?. "  Held,  that 
they  involved  the  interpretation  of  a  paper  writ- 
ing by  the  ]ntT,  and  were  properlyrejeotad.— Dot- 
Bonv.State,  (Ala.)7BaSnL 

Former  Jeopardy. 

Bea  Criminal  Law,  8-14. 

Fraud. 

Bee  DeeeU;  Frau&vlent  Conveyaneet. 

FBAUDS,  STATUTE!  OF. 

Snffloienoy  of  memorandum. 

1.  An  order  for  goods,  signed  in  duplicate  by 
the  purchaser  on  blanka  famished  by  the  seller, 
specifying  in  detail  what  was  purchased,  by 
whom,  of  whom,  and  on  what  terms,  together 
with  a  letter  from  the  seller  acknowledging  re- 
ceipt of  the  order,  and  promising  to  ship  tne  goods 
immediately,  constitutes  a  saAdTent  written  mem- 
orandum of  a  contract  of  sale.— WilldnaonT*  Twr- 
lor  Hanufg  Co.,  (Miss.)  7  So.  856. 

2.  AcoQtract  provided  that '*vre  agree  to  buy  an 
interest  in  four  hundred  acres  of  Umd  described  be- 
low, [tho  deacrlptlon  following,]  and  agree  to 
pay  one  hundred  and  twenty-flve  dollars  per  acre 
for  the  number  of  acres  seti^posite  our  names. 
Payments  to  bemade,to-wIt:  Two-flfthscash;  bal. 
in  three  equal  payments,  six,  twelve,  and  eighteen 
months  from  date. "  The  agreement  was  signed 
by  the  purchasers,  and  notes  of  same  date  were 
given  for  the  deferred  payments.  Held,  that  these 
wdtlngs,  taken  together,  form  a  sufficient  "mem- 
orandum, "  under  the  statute  of  frauds,  (Code  Ala. 
S  1782.)— Lakeside  Land  Co.  v.  Dromgoole,  (Ala.) 
7  So.  414. 

Agreements  relating  to  lands. 

3.  An  agreement  for  the  future  exchange  of 
lands  for  a  piano  was  released  from  the  operation 
of  the  statute  of  frauds  (Code  Ala.  S  1783,  subd.  5) 
when  the  vendor  received  the  piano  and  exercised 
dominion  over  It.— Powell  v.  fligley,  (Ala.)  7  So. 
440. 

4.  In  a  suit  acalnst  a  widow  and  heirs  to  re- 
cover land,  title  in  the  plaintiff  cannot  be  estab- 
lished by  parol  evidence  that  the  deceased  as  his 
agent  made  a  loan  secured  by  mortgage  on  the 
land,  and  on  default  foreclosed  and  purchased  it 
in  his  own  name,  and  has  never  accounted  to  the 
plaintiff  for  the  debt  secured.— Sagory  t.  Bouny, 
(La.J  7  80.  786. 

Pleading  and  proof. 

6.  It  need  not  be  alleged  In  the  complaint  that 
the  contract  sued  on  la  in  writing,  as  required  by 


the  statute  of  frrads,  aa  aneh  faot 
on  the  proof.— Dexter  t.  Ohlander,  (Ala.)  71 

F&AXTDUXiBNT  0ONVH7- 
ANCES. 

Bee,  also,  CredUors'  BUI;  Sale,  7,  S. 

Wbat  oonstitutes. 

1.  Thefact  that  the  leaaahdd  was  notincluded 
in  the  original  bill  of  sale  executed  by  an  insolv- 
ent to  one  oi  his  creditors,  but  was  made  to  appear 
therein,  after  Its  execution  and  registration,  by  an 
alteration  by  a  person  otber  than  the  purchaser, 
does  not  make  the  sale  fraudulent,  since  such  al- 
teration can  only  aftect  the  TOlldl^  of  the  aale  as 
between  the  parties  to  tt. — (Thlpmaa  T.  Stem, 
(Ala.)  7  So.  40y. 

 Sale  of  Btook  in  trade. 

S.  A  bill  of  sale  of  a  stock  of  goods,  by  tacit 
agreement  to  be  kept  secret,  and  not  registered, 
given  as  a  security  a  debttnr,  who  is  permitted 
to  sell  at  retail,  and  apply  the  proceeds  to  his 
own  use,  is  fraudulent  and  void  against  subse- 
quent,  as  well  as  existing,  creditors;  it  being 
"made  in  trust  for  the  use  of  the  person  making 
the  same, »  within  Code  Ala.  1886,  1 1780,  declar- 
ing all  transfers  of  goods  so  miidA  void  against 
creditors  existing  or  subsequent.— HoDeRDott  t- 
Ebom,  (Ala.)  7  Bo.  761. 

a  Such  a  bill  of  sale  is  fnmdulent  and  void, 
though  the  holder  take  possession  befnre  an  attach- 
ment or  execution  is  levied  or  a  creditors'  bill 
filed.— MoDermott  t.  Ebom,  (Ala.)  7  So.  TBI. 

 Consideration. 

4.  A  sale  by  an  Insolvent  debtor  to  one  of  Us 
creditors  in  oonaideration  of  his  debt,  ud  of  the 
payment  by  him  of  debts  due  some  of  the  other 
ereditors,  is  valid,  If  tbe  entirs  eonsideratton 
amounts  to  the  fair  vatne  ot  the  goods  sold,  and  no 
benefit  is  reserved  to  tbe  debtor. — OhipoiBii  t. 
Stem,  (Ala.)  7  60. 4W. 

5.  Where  the  property  sold  consists  of  several 
kinds,  the  fact  that  some  of  it  is  sold  at  leas  than 
its  value  does  not  render  the  sale  fraudulent,  if  the 
valuation  placed  on  the  other  property  exceeds  its 
real  value,  so  thatthe  whole  market  value  of  all  the 
property  together  does  not  exceed  the  conaiderm- 
tion.— Cbipman  v.  Stem,  (Ala.)  7  So.  409. 

6.  A  decree  was  rendered  enforcing  a  vendor's 
Hen  on  a  house  aud  lot  belonging  to  defendant's 
wife,  and  defendant,  acting  for  ber,  borrowed 
money  from  B.,  F.  &  Co.  to  pay  the  debt,  baviog  the 
decree  assigned  to  them  as  security.  Being  him- 
self indebted  to  them,  and  to  secure  further  ad- 
vances, be  also  oaused  his  brotberin-law  to  exe- 
cute to  them  a  quitclaim  deed  of  Iwid  belonging 
to  himself,  which  he  had  mor^raged  to  hisbrouier- 
in-lsw  for  a  £ctitious  debt  of  14,000.  Afterwards, 
on  settlement  with  B.,  p.  &  Co.,  defendant'a  wife 
conveyed  to  them  her.house  and  lot,  in  considera- 
tion of  all  indebtedness  of  herself  and  defendant, 
but  the  latter  then  owed  them  nothing.  To  re- 
imburse bis  vrife,  defendant  had  B.,  F.  &  Co.  exe- 
cute to  her  a  quitclaim  deed  of  his  land,  and  after- 
wards, learning  that  the  legal  title  was  still  in 
him,  executed  a  deed  to  his  wife,  reciting,  as 
consideration  therefor,  that  be  had  been  indebt- 
ed to  his  brother-in-law  In  $1000;  Out  fi.,  P.  & 
Oo.  had  taken  an  assignment  of  the  deM,  and 
that  it  had  been  satisfied  by  the  conveyanoe  of  his 
wife  to  them  of  her  land.  Held,  that  defendant's 
deed  to  his  wife  was  without  consideration,  and 
was  fraudulent  as  against  bis  existing  areditora. — 
Hodges  T.  BIckey,  (Mim.)  7  Bo.  404. 

 Knowledge  of  grantee. 

7.  Where  merchants  in  failing  olrcumstanoes 
sell  their  store  and  goods  at  a  fair  price,  for  a 
new  consideration,  the  purchaser  to  make  certain 
payments  presently,  but  the  balk  in  the  future, 
it  is  for  creditors  claiming  that  the  saie  is  Id 
fraud  of  their  cl^ms  to  show  that  tbe  purchaser 
had  actual  constructive  notice  ot  his  vendors' 
financial  oMidit^oo.— Kallar  T.  Taylor,  (Ala.)  7 
Bo.  907. 
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Wbat  oonitltntes  —  Confidential  rela- 
tions. 

S.  The  fact  t2iat  the  payee  of  a  note  Is  the 
toYither-iti-lBw  and  employer  of  the  maker  Is  not 
of  Iteelf  sufHclent  to  show  a  ftraudnlent  intent  as 
to  croditors  in  the  execution  of  sauh  note. — Cadi- 
ero  V.  Gnidry.  (La.)  7  So.  232. 

9.  Where  ttie  parties  to  the  toansfOr  axe  near 
relations,  olearer  and  more  oonrinoliig  proof  la 
reqalred  of  the  bona  fidea  of  the  teansaotfon  than 
when  they  are  slrangera.  —Lehman,  Ihur  ft  Co. 
T.  Oraenhut,  (Ala.)  7  8a  m 

 Husband  and  wife. 

lOi  Where  one  of  two  Joint  owners  of  lands 
oottTsys  his  interest  thereui  to  his  wife  a  month 
before,  but  retains  the  deed  in  hia  possession, 
-wiUurat  reotn^ioff  It,  until  nearly  a  year  after  a 
Judgment  is  rendered  against  him  and  his  former 
Joint  owner,  and  it  does  not  appear  that  either  of 
the  parties  to  the  deed  were  in  possession,  or  aB< 
anted  a  right  thereto,  until  seven  months  after 
judnnent  was  rendered,  such  deed  is  void  as 
against  the  Judgment  plaintiff.  ~  Rohertson  v. 
I>urden,  {Ala.}  7  So.  768. 

11.  Where  a  purchaser  of  land  causes  a  half  in- 
twest  therein  to  be  conveyed  to  his  wife  as  a  gift, 
tbo  wife's  interest  la  liable  for  his  existing  debts ; 
a  voluntary  conveyance  being  fraudulent  in  Al»- 
bamaas  to  tfaeexisting  creditors  of  the  donor,  with- 
out referenoe  to  the  intent  of  the  parties,  the 
flDsnclal  condition  of  the  don<n>.  or  the  kind  and 
value  of  the  proper^  donated.— Rosa  T.  Brombeiig, 
(Ala.)  7  Bo.  884. 

Bights  of  creditors. 

la.  A  conveyance  of  land  defendant  to  his 
wife  waa  fraudulent  as  to  a  Jnannent  oredltor  of 
defendant,  with  the  exception  ia  a  portion  of  the 
tract  which  had  been  exempt  as  a  homestead,  and 
to  which  the  wife  acquired  title.  After  the  re- 
covery of  the  judgment,  the  wife  mortgaged  the 
whole  tract  to  secure  a  debt  contracted  by  her. 
Held,  that  the  jndiirment  creditor  was  entitled 
to  have  the  exempt  portion  of  the  land  flrat  snb- 
jected  to  satlsfactioo  of  the  mortgage. — Hodges 
V.  HIckey,  (Hiss.)  7  So.  401. 

18.  A  judgment  creditor  has  no  right  to  the 
products  of  his  debtor's  labor,  which  became  as 
soon  as  produced  the  property  of  a  third  person.and 
It  la  imnuMerial  that  the  debtor  refused  to  make 
the  contract  to  fiuulah  the  prodaots  directly,  fear- 
ing that  theiy  might  be  subjected  to  the  judgment 
debt,  but  procured  the  contract  to  be  made  by  his 
wifa— Buckley  v.  Dunn,  (Miss.)  7  So.  560. 

Actions  to  set  aside. 

14,  Tbo  Hen  of  creditors,  who  have  filed  a  bill 
to  set  aside  a  mortgage  of  goods  for  f^ud,  is  su- 
perior to  that  of  an  attachment  In  favor  of  the 
mortgagee,  levied  after  he  was  cited  to  appear. — 
McDermott  T.  Ebom,  (Ala. )  7  So.  751. 

15.  In  a  suit  to  set  aside  a  transfer  of  property 
to  a  creditor  of  the  grantor,  as  In  frand  of  other 
creditors,  where  complainant's  claims  were  con- 
tracted before  the  transfer,  the  onus  is  on  the  pur- 
chasing creditor  to  show  by  clear  wad  satisfaotosy 
evidence,  not  only  a  bona  fide  debt  but  also  that 
the  amount  thereof  was  not  materially  less  than 
the  fair  and  reasonable  value  of  the  property. — 
liOhman.  Dnir  ft  Co.  v.  Oreenhnt,  (Ala. )  7  So.  299. 

1(t.  Where  ui  action  is  brought  to  set  aside  a 
sale  on  the  nound  that  it  was  made  In  fraud  of 
creditors,  and  the  debtor  admits  that  he  was  In- 
debted to  defendants  when  the  sale  was  made,  It  is 
error  to  refuse  to  instruct  the  Jury  that  defendants 
were  not  required  to  otovo  the  items  of  their  ac- 
count, but  that  the  indebtedness  might  be  shown 
by  the  debtor's  admissions,  or  by  any  evidence  that 
satisfied  the  Jury  of  the  correctness  of  defendants' 
claim,  as  the  refusal  to  give  the  instruction  waa 
oalcnlated  to  make  the  Impression  that,  as  the  ao- 
oount  was  not  before  the  jury,  the  fact  of  the  In- 
debtedness was  not  established.— Hlrsch  v.  Rich- 
ardson, (Kiss.)  7  Ba  828. 

 Joinder  of  parties. 

17.  Several  contract  creditors  of  the  same  debt 
or,  having  no  privity  among  themselves,  may  Jcrin 


In  a  bill  brought  under  Code  Ala.  %  Kl*,  to  set  asiae 
and  cancel  for  fraud  a  bill  of  sale,  though  there 
is  no  statute  authorizing  such  Joinder.— Tower 
Mannrg  Co.  v.  Thompson,  (Ala.)  7  So.  680. 

GAMENG. 

On  Banday,  see  Sunday,  1. 
Indlotment. 

1.  Act  91a.  June  7, 1887,  provides  that  '*lt  any 
person  or  persons  shall  play  or  engage  in  any 
game  of  cards,  keno,  roulette,  faro,  or  other  game 
of  chaooe,  at  ^ay  piaoe,  by  any  device  whatever, 
for  money  or  other  thing  of  value,  he,  she,  or  they 
so  offending  shall,  on  conviction,  be  Imprisoned  In 
the  county  jail, "  etc  Held,  that  au  indictment  un- 
der this  statute  is  sulficleDt^  where  it  charges  that 
defendant  and  others  (naming  them)  "on  the  12th 
day  of  April,  A.  D.  1890,  at  and  in  the  county,  cir- 
cuit, and  state  aforesaid,  with  force  and  arms,  in 
the  woods  near  the  town  of  £llavUle,  said  coun^ 
and  state,  unlawfully  then  and  there  played  and 
engaged  in  a  game  of  cards  for  money,  which  said 
game  of  caras  was  then  and  there  a  game  of 
chance.  "—Jackson  v.  State,  (Fla.)  7  So.  889. 

2.  When  an  Information  for  nmbling  seta  ont 
the  offense  with  auffldent  eertauity  to  notify  the 
defendant  fully  of  the  nature  of  the  same,  it  will 
not  be  quashed  as  being  vague  and  uncertain,  nor 
will  the  afBdavtt  to  the  iDformaUon  be  held  iasufB- 
cient  when  it  complies  with  the  oath  prescribed 
by  the  Florida  statute  on  that  raUeot— Tabenon 
T.  State,  (Fla.)  7  So.  858. 

Evidence — Soffioienoy. 

8.  The  defendanto  were  playing  a  game  of  cards 
called  "poker,"  for''oom,"  npon  a  bench  in  a  room 
adjoining  a  sohool-honse.  One  of  them  had  his  hat 
under  the  Iwncb  with  some  "  corn "  and  two  dollars 
in  silver  In  it.  2f  o  betting  was  seen  or  heard  by 
any  witness,  and  a  witness  for  the  state  steted  that 
he  thought  the  game  waa  being  played  for  "fun,  ** 
and  the  defendants  stated  upon  oath  that  the  game 
was  being  played  for  amusement,  and  that  nothing 
whatever  was  bet.  Heid,  that  the  evidence  was 
not  sttfflfdent  to  support  a  conviction  of  defendants 
for  gamUbv.— Oder  r.  State,  (Fla.)  7  Bo.  880. 

*.  The  defendant  and  four  other  persons  were 
playing  a  game  of  "poker"  In  a  room  with  cards 
and  chips,  the  chips  being  of  different  colors,  and 
varied  in  values.  The  defendant  took  a  percentage 
of  the  game,  and  resided  in  the  room.  Held,  thAt 
the  evidence  was  sufficient  to  sustain  the  verdict 
of  guiltyof  keeping  a  gambling  room.— Ransom  v. 
State,  (Fla.)  7  So.  880. 

Instmotions. 

6.  Oninformationforkeeplngagamblingroom, 
under  Act  Fla.  June  7, 1887,  a  charge  that  the  jury 
should  oonvlot  if  tiiey  found  that  defendant  oom- 
mitted  the  offense  at  any  time  within  two  years 
before  the  information  waa  filed.  Is  harmless  er- 
ror, where  the  information  was  filed  more  tlisa 
two  years  after  the  passage  of  the  act— Hansom 
V.  State,  (Fla.)  7  Bo.  860. 


GAKNISHMENT. 

IiiablUty  of  earaishee. 

1.  The  answer  of  the  garnishee,  which  is  not 
contested,  disclosing  a  conditional  liability  only, 
a  judgment,  denying  a  claim  of  exemption,  Inter- 
posed  by  the  debtor,  Is  a  nulUty,  and  an  appeal 
by  him  will  be  dismissed.— White  v.  Hot^rt, 
(Ala.)  7  So.  807. 

3.  Where  defendant  Is  In  the  employ  of  the 
garnishee  under  a  contract  for  one  year,  but  by 
agreement  Is  idlowed  to  draw  hit  saiart  a  vroek  In 
advaoce,  and  the  answer  of  the  garnlsiiee,  giving 
a  stetement  of  the  dates  on  which  defendant  drew 
bis  salary,  shows  that  he  did  not  always  draw  his 
■alary  Id  advance,  but  sometimes  after  it  was 
earned,  and  that,  too,  since  service  of  the  garnish- 
ment, a  charge  that  If  the  joir  believe  the  evi- 
dence they  must  find  for  the  gamtshee  Is  erroneous. 
—Archer  t.  WUtlng,  (Ala.)  7  Bo.  ^ 
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S.  Where  defendant  is  In  the  empl(7  of  tbe 
MT^shea,  under  an  agreement  that  hto  ■alarjr  U 
to  be  paid  br  the  gamlahee  weekly  in  advance,  a 
debt  which  defendant  owes  the  garniabee  cannot 
he  used  aa  a  set-off,  nnleu  there  Is  some  agree- 
ment bj  which  tbe  debt  is  to  he  paid  out  of  defend* 
ant'ssalary.— Archerv.  WliiUDg,(Ala.)  7So.  63. 

Costs  of  garnlBhee. 

4.  Oamisheee  in  an  attachment  anlt,  who  are 
entitled  to  attorney's  fees  and  a  per  diem  under 
the  statute  of  Mtsalsaippi,  are  entitled  to  satisfy 
Buoh  claim  from  the  moneys  of  the  debtor  in  their 
hands.— <3lBriE  T.  Gresham,  (Miss.)  7  So.  388w 

GISTS. 

Between  haaband  and  wife,  see  Fraudulent  Conr 
vevanoM,  11. 

Inter  vivM* 

The  poeaeasloa  by  the  widow  of  a  note  pay- 
able to  testator,  but  not  indorsed  by  him,  nor 
shown  to  have  been  delivered  to  her,  and  eviaeuce 
that  he  owed  hw  mcmey,  are  not  smBcient  to  es- 
tabUah  her  ri^t  to  ue  note.— Bnie  t.  Buie, 
(Mlaa.)  7  8a  sST 

GOOD- WILL. 

Transfer. 

1.  Astipulation  in  aleaseof  premises  on  which 
ft  certain  business  has  been  carried  on.  that  the 
lessor  wIU  not  pursue  the  same  oocupation  in  the 
same  neighborhood,  is  a  personal  obligation  of  tbe 
lessor;  and  where  he  sells  property  of  which  the 
leased  premises  is  a  part,  and  the  purchaser  puts 
up  btiildinn  opposite  to  Uie  leased  portion,  and 
carries  on  the  same  buslnesa  aa  that  on  the  leased 
ground,  the  obligation  of  the  original  lessor  does 
not  affect  the  purchaser,  and  he  cannot  be  enjoined 
for  this  reason  from  carrying  on  said  hmlnnii  — 
Hebert  t.  Dupaty,  (La.)  7  So.  580. 

Evidence. 

3.  In  the  sale  of  the  efleota  of  a  buslnesa,  who  :c 
an  itemized  account  is  made,  and  a  valuation  is  at- 
tached to  each  item,  and  no  mention  ts  made  of  the 
"good-will"  of  the  business,  evidenoe  cannot  be  re. 
ceived  to  oontradiot  the  written  act  of  sale  so  aa 
to  show  that  the  "good-will"  formed  a  part  of  the 
act  of  sala— Hebert  v.  Dupaty,  (La.)  7  So.  £80. 

OBAND  JUBT. 

Bommoning. 

1.  The  words,  "to  serve  aa  nand  Jurors  for 
the  week, "  in  a  venire  for  grand  Jurors,  are  In- 
consistent with  the  writ  required  to  be  Issued; 
and,  where  it  appears  that  the  grand  Jurors  were 
drawn  and  summoned  for  the  tram,  suoh  words 
are  properly  treated  as  surplusage,  and  do  not 
vitiate  an  indictment  found  oy  such  grand  Jury 
after  the  expiration  of  theweek.— Hawesv.  State, 
(Ala.)  7  So.  803. 

Bpeolal  grand  jury. 

2.  BInoe  Acts  Ala.  188fV^7,  pp.  lSl-168,  |  17, 
providing  for  the  organization  of  juries,  leaves  in 
force  all  former  laws  not  in  oonfliot  therewith,  and 
makes  no  provision  for  tbe  organization  of  juries 
on  failure  of  the  proper  officers  to  draw  and  sum- 
mon them,  a  special  grand  jury,  In  case  of  such 
failure,  may  be  summoned  by  order  of  the  court, 
under  Code  Ala.  {  431fl.  which  provides  that  If. 
through  neglect  of  tbe  proper  officers,  no  grand 
jury  is  returned  to  serve  at  any  term  of  the  courL 
the  court  may  by  a  special  order  direct  the  sheriff 
to  summon  one  fortiiwlth.— Kemp  T.  State,  (Ala.) 
7  Bo.  413. 

Failure  to  appoint  foreman. 

8.  Though  tbe  record  fails  to  show  that  any 
xuember  of  the  grand  luiy  was  appt^nted  fineman 
by  the  Judge,  yet,  if  uie  indictment  was  returned 
indorsed  "A  true  bill, "  and  signed  by  one  of  the 

Ed  Jury,  styling  hiioself  Foreman  of  the  grand 
,  X  tho  question  cannot  be  raised  in  the  ai^l- 
oourt  when  no  objectiou  waa  made  in  the 
Mai  oourt.— Doteon  t.  State,  (Ala.)  7  Bo.  flOO: 


GVABDIAN  AND  WARD. 

Appointment  of  guardian. 

1.  Under  Rev.  Civil  Code  La.  arts.  363,  801,  a 
father  cannot  abdicate  the  tutorship  of  hia  cfaU- 
dren,  although  he  l>e  a  non-resident,  where  the  in- 
terests of  his  minors  in  the  state  are  iuvolTed  in 
judicial  proceedings,  and  he  is  present  in  the  state; 
and  hence  the  appointment  of  a  stranger  aa  dative 
tutor  to  such  minors,  notwithstanding  the  recom- 
mendation of  a  family  meeting,  is  an  absidnta  nul- 
11^.— James  T.  Mayor,  (La.)  7  Bo.  618. 

ik  Under  Rev.  Civil  Code  La.  art.  270,  provid- 
ing that,  under  certain  circumstances,  the  judge 
shall  appoint  a  dative  tutor  for  a  minor  **  by  and 
with  the  advice  of  the  family  meeting. "  there  can 
be  no  valid  appointment  where  the  votes  of  mem- 
bers of  the  family  meeting  convened  to  recom- 
mend tbe  appointment  of  a  peraon  as  tutor  are 
equally  divided  between  twoparwu.-  SaoeeaatoB 
of  Arlaud,  (La.)  7  Bo.  889. 

8.  Where  minors,  wbo  with  thefr  natural  tntor 
have  permanepUy  removed  from  Louisiana,  own 
property  in  the  state,  in  tbe  abeenoe  of  a  guardian 
appointed  at  their  domicile,  the  Lonlalana  eonzta 
have  jurisdiction  to  appoint  a  tutor  to  administer 
said  property.— Suocesuon  of  Cass,  (La.)  7  So.  617. 

4.  Tbe  order  of  a  competent  court  appotntluf 
an  under-tutor  cannot  be  attacked  coUateraily,  and 
must  stand  until  vacated  or  aunnUed  by  ajKieal,  or 
in  a  direct  action  of  nulUty.— Snooession  of  Aiiand, 
(La.)  7  So.  682. 

6.  A  non-resident  mother,  who  has  not  remar- 
ried, may  be  appointed  tutrix  of  a  minor  aou,  who 
is  domiciled  out  of  the  state,  but  haa  intereata  ther** 
to  assert  or  dttt«id.-^uocesslon  of  Oalnes,  (La.)  7 
So.  788. 

Bemoval  of  guardian. 

fi.  Wheretbetntorandttaemlnorspeniiauent' 
ly  leave  the  state  and  acquire  a  residenoe  in  an- 
other state,  tbe  tutorship  is  ended,  and  tlie  oourta 
of  Louisiana  have  no  Jnrisdiation  of  a  anit  to  re- 
move the  tutor.— Soocesslon  of  Caas,  (La.)  7  8a 
617. 

Duty  of  guardian. 

7.  It  is  tho  duty  of  the  under-tutor  to  act  for 
the  minor,  whenever  the  interest  of  the  minor  la 
in  opposition  to  that  of  the  tutor.— Suocesalon  of 
Meyer,  (£>a.)  7  Bo.  780. 


KAB1BA8  OOKPU8. 

Issnanoa. 

Where,  on  application  for  a  writ  of  habeas 
corpus,  it  appears  that  petitioner  Is  held  under 
a  valid  Jndgm«it,  ana  also  under  an  Invalid  onck 
thewritwiu  not  be  granted.— In  reGlbeon,  (Ala.) 
7S0.888. 

HarmloM  Error. 

See  Appeal,  40. 

Hearsay  Evidence^ 
See  .Birfdenoe,  14. 

aXGHWAYB. 

Btreeta  of  cities,  aee  Municipal  Corporattonn,  M 

-sa. 

Boad  officers. 

1.  One  appointed  overseer  of  a  public  road  by 
the  board  of  supervisors,  in  Uissfssii^i,  is  not 
subject  to  be  called  to  work  as  a  hand  on  another 
road.— Dees  v.  State,  (Miss.)  7  So.  826. 

Work  on  road. 

3.  The  inoorporation  Into  a  town  of  a  certain 
district  of  tiie  (ttrish  under  the  general  town  In- 
corporation law  of  Louisiana  does  not  exempt  the 
inhabitants  of  such  town  from  road  duty, which  Act 
112  of  authorizes  police  juries  to  require  of  all 
male  inhabltanto  of  the  pariah,  with  certaiD excep- 
tions, in  absence  of  any  utw  grmntiag  auoh  ez«np- 
tlon.— Sanders  t.  Lavl,  (Ln.)  7  Bo.  «Ul 
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&  Coda  Ala.  18W,  I  4126,  proridaa  that  "any 
penton  lUble  to  road  dn^,  who  wllUnlly  fails  or 
refuses,  after  legal  notice,  to  work  Qie  public 
roads,  attber  In  peramt  or  aabatltDte,  wlttumt 
a  soflioieiit-ezease  tberefor,  msst,  on  conviction, " 
tw  puniahed  as  prescribed  tlie  statate.  Hud, 
tbat  tUs  statDte  does  not  apply  to  one  who,  at  the 
time  of  DoUoe  to  work  on  the  publio  roads,  i»  un- 
der  oontraot  to  perform  senrioe  for  his  surety  on 
a  oontosriomof  judgment  for  tiia  itate  andoosta  im- 
poasd  on  Ua  oomiotlOD  for  a  alsdeaieanor  in  the 
eireait  oont.— Wttd  t.  Btate,  (Al*.)  7  So.  886. 

Defhoing  index-boards. 

4.  Code  Ala.  1886, 1 1414,  makes  it  the  duty  of 
overseers  of  publio  roads,  when  the  road  forks,  or 
turns  out,  or  crosses  another  publio  nwd,  to  erect 
within  the  same  Index-boards,  with  proper  dlreo- 
tions.  Section  412^  makes  it  an  indictable  offense 
"willf oUy  to  deface,  injure,  or  destroy  any  mUe- 
post,  Index-board,  brtdgo,  or  oatlBeway. "  Held, 
that  an  Index-board  erected  by  private  individuals 
ia  within  the  protection  of  tha  law.— rulliun  v. 
State,  (Ala.)  7  Bo.  148. 

Of  convicts,  see  Convtcta. 

HOKBSTELU). 

Sale  tinder  execation,  cancellation  of  sheriffs 

deed,  see  Execution,  10. 

Conatrnotion  of  aota. 

L  A  hnsband  and  wife  llvfnr  together  constf- 
tote  a  amily, "  within  Uie  meaning  of  ConsV  Fla. 
1868,  art  ^  (L  relating  to  homesteads.— JUUer  v. 
FlMffan,  (Ma.)  7  So.  !« 

ft  Code  Ala.  1S86.  {  3568,  authorizing  the  pro- 
bate court  to  set  apart  to  a  widow  a  homestead  ex- 
empt from  administration,  applies  only  to  cases 
where  the  real  estate  of  the  decedent  does  not  ex- 
ceed 160  acres.— Jamas  t.  Olaife,  (Ala.)  7  So.  161. 

AoQiilBition. 

8.  In  HississlppI,  the  homestead  exemption 
cannot  be  allotted  in  an  action -of  ejectment.— La- 
WT.  Caston,  (Miss.)  7  So.  821. 

4.  Under  Coda  Ala.  i  3684.  providing  that,  In 
homestead  exemption  oontesU,  the  commissioners 
shall  make  allotment  bv  metes  uid  bounds,  having 
ooDSideraUou  of  the  debtor's  selection,  and  the 
qoalUiy  and  qnanU^  ctf  the  real  estate,  from  the 
wnd  most  contiguous  to  the  dwelling,  and  includ- 
ing tbe  dwelling  and  a]n>nrtenanoes,  the  debtor 
cannot  select  the  land  in  an  irregular  and  arbi- 
trate manner,  and  without  reference  to  contiguity, 
or  the  fonner.nse  to  irUdh  It  was  pi^— Jalfrer  v. 
HcGough,  (Ala.)  7  8a  888;  Alfora  v.  AlfoidTld. 
657. 

In  what  allotted. 

5.  Complainanca  owned  a  lot  intersected  by 
publio  road,  on  one  side  of  which  was  the  resi- 
dence, and  other  buildings,  inoloeed  by  a  fence. 
On  the  other  portion  were  stores  rented  out  bv 
complainants  and  oconpied  by  tenanu.  Held,  that 
the  latter  portion  of  the  lot  was  no  part  of  com- 
plainants' homestead.  FoUowtng  Rhyne  v.  Qne- 
vara,6So.  780.--Semmesv.  Wheatley,  (Miss.)  7  So. 
48U. 

6.  Under  Code  Miss.  1880,  |  IMS,  providing 
that  every  oitisen,  having  familv,  shall  be  entitled 
to  hold  aa  exempt  the  uud  ana  buildings  owned 
snd  occupied  by  him  as  a  residence,  provided  the 
land  shall  not  exceed  160  acres  in  quantft?  nor  tS,  000 
in  value,  and  section  lji49.  providing  that  every 
person  having  a  family,  residing  in  anyci^,  town, 
or  village,  shall  be  entitled  to  hold  as  exempt  the 
land  analniildinKs  oooupiedhy  hlmas  a  residence, 
not  to  ezoeed  8^,000  in  value,  a  homestead  may  be 
located  payrtiy  within  and  partly  without  the  lim- 
its of  an  incorporated  town.— Fits  Gerald  v.  Rees, 
(Miss.)  7  So.  841. 

Eights  of  wi&  aad  ohildrea. 

7.  HesidQaoe  by  the  htirs  on  the  homestead  of 
the  ancestor  altar  his  death  is  not  aeoessary  to 


oonUnne  the  exemption  of  it  from  his  debts.— Mil- 
ler V.  Flnegan,  (Fla.)  7  So.  140. 

8-  The  term  "heirs"  includes  an  adult  son, 
and  an  adult  grandson,  the  son  of  a  daughter  de- 
ceased at  the  death  of  the  head  of  the  family,  not- 
withstanding they  were  not  at  his  death  living  at 
the  home  place.— Miller  v.  Finegan,  (Fla.)  7  Bo.  140. 

9.  A  creditor  seeking  to  satisfy  a  judgment 
which  he  has  recovered  against  the  administratrix 
out  of  the  homestead  of  her  intestate,  who  was  the 
head  of  a  family  residing  in  this  state,  can  claim 
no  advantage  from  the  fact  that  the  wife  bus  elect- 
ed to  take  a  child's  part  in  lieu  of  dower. — Miller 
V.  Finegan,  (Fla.)  7  So.  14a 

10.  A  Judgment  rendered  against  an  admintstr*. 
Mx  on  an  indebtedness  of  her  intestate,  not  ex- 
cepted from  the  exemption  provisions  of  the  home- 
stead provisions  of  the  constitution  of  Florida  of 
1868,  was  not  a  Hen  on  the  homestead  of  the  in- 
testate, who  was  the  head  of  a  family  residing 
in  this  state.— Miller  t.  Finegan,  (Fla.)  7  So.  m. 

11.  Const.  Fla.  1868,  art.  9,  S  8,  provided  that  the 
exemption  of  the  homestead  from  forced  sale,  grant- 
ed by  the  first  section,  to  the  head  of  a  famtiy  re- 
siding in  this  state,  should  accrue  to  his  heirs; 
and  under  it  tlie  exemption  from  such  liability  f'^r 
indebtedness  of  the  head  of  the  family  passed  on 
his  death  to  whomsoever  the  tltie  of  the  homestead 
descended  by  virtue  of  the  statute  of  descents, 
and  became  inddent  to  the  inheritance  of  the  land. 
—Miller  V.  Fincvan,  (Fla.)  7  So.  14a 

Oonv^anoe. 

12.  Under  Code  Miss,  f  1258,  prorlding  that  no 
mortgage  of  a  homestead  shall  be  valid  unless 
signed  by  the  wife  of  the  owner,  if  he  be  married 
and  living  with  his  wife,  where  the  husband  exe- 
cutes a  mortgage  on  the  homestead,  and  the  wife 
does  not  sign  il^  her  subsequent  conveyance  of  her 
interest  in  the  homestead  to  the  mortgagee,  with- 
out her  husband's  consent,  imparts  no  valldito'  to 
the  mortgage.— Duncan  v.  Moore,  (Miss.)  7  Sa  wl. 

HOMIdDB. 
When  bail  allowed,  sae  Butt,  1,  ft 
Harder. 

1.  Proof  of  malice  and  premeditation  need  ad 
be  direct  and  positive,  bat  may  t>e  deduced  from 
all  the  facts  attending  the  UUiug.— Yates  v.  SUte, 

(Fla.)  7  So.  860. 

8.  Where  one  person,  armed  with  a  deadly 
weapon  provided  for  the  purpose,  seeks  for  an- 
other to  kill  him,  and  on  finding  blm  provokes  a 
difBculty  in  which  he  does  kilt  hiDi,  be  is  guilty  of 
murder,  though  the  actual  killing  is  done  in  self- 
defense.— Hiafiu    State,  (Miss.)  7  So.  4S7. 

8.  On  a  trial  for  murder  occurring  in  a  melee, 
it  Is  error  to  refuse  to  charge  the  fury  that,  "if 
they  believe  from  the  evidence  that  deceased  was 
of  a  violent  and  blood-thirsty  character,  they  are 
to  take  such  evidence  Into  con^eratioo  in  deter- 
mlning  the  degreeof  the  defendant's  guilt,  provid- 
ed they  find  him  guilty.  "—Smith  v.  State,  (Ala.) 
7So.6i. 

4.  Defendant  and  his  brothers  were  attending 
an  election.  The  aflr^  resulting  in  the  homi- 
cide was  begun  by  one  of  the  deceased,  who  did 
something  improper  and  unlustiflable  to  defend- 
ant's brottier-ui-law.  Defendant  interfered  with 
offensive  words,  when  tiie  deceased  turned  on  him 
with  a  club,  and  defendant  fled,  with  a  brick  in 
one  hand  and  a  pistol  in  the  other,  warning  de- 
ceased not  to  come  on  him.  Deceased,  not  heed- 
ing this  warning,  sought  to  come  up  with  defend- 
ant Armed  Mends  of  both  deceased  and  de- 
fendant Joined,  as  Inclination  prompted,  when 
the  affray  became  general,  and  after  retreating 
for  a  considerable  distance,  estimated  at  from 
30  to  75  yards,  defendant  and  his  friends  fired, 
killing  several  of  their  pursuers.  Ifeld  that, 
though  defendant  and  his  brother  had  previously 
declared  a  purpose  of  killingtwo  of  the  deceased,' 
the  evidence  did  not  warrant  a  conviction  for 
murder  in  the  first  degree. —Brown  v.  State. 
(Miss.)  7  So.  86ft 
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INBEX. 


Maaalaughter. 

fi.  In  a  proMcaUon  fbr  murder,  when  It  ap- 
fean  that  defendant,  white  seeking  a  dUBculty 
with  another,  and  endeavoring  to  get  to  hfm,  was 
Intercepted  by  deceased  solelv  for  the  pnrp(»e  of 
prerentlng  the  diJ&cult7,  and  that  in  the  scuffle 
lOliowlng  the  fatal  sliot  was  fired,  no  provocation 
is  shown  sufficient  to  arouse  such  panston  as  to 
reduce  the  homldde  to  mauslaogbtdr. — ^Holmes  t. 
State,  (Ala.)  7  So.  193. 

Justifiable  homicide. 

S.  Where  the  evidence  shows  that  defendant 
was  the  aggressor,  a  charge  on  self-defense  au- 
thorizing an  acQuittal  without  inqnlxr  as  to  who 
jvovolied  the  dlmcultv,  is  iHx>perW  lefiiMd.— ^t- 
ledge  V.  State,  (Ala.)  7  So.  SBB. 

7.  Instructions  concerning  self-defense  which 
pretermit  all  inquiry  as  to  thedutyand  feasibility 
of  retreat  by  defendant  are  properly  refused. — 
Rati  edge  y.  State,  (Ala.)  7  Bo.  8&. 

i.  An  instruction  which  hypothesizeB  the  ex- 
tromeatTiew  in. favor  of  defendant,  and  asserts 
that  even  then  he  conld  not  be  acquitted  on  the 
ground  of  self-defense,  if  he  could  have  retreated 
and  avoided  the  necessity  of  striking  the  fatal 
blow,  isfanliy,  where  the  hypothesis  does  not  fcbow 
that  defendant  ooold  safely  have  attempted  to  es- 
cape without  Inoreaslag  his  peril.— Shell  t.  State, 
(JOa.)  7  So.  40. 

9.  Where  one  charged  with  homicide  is  the  orig- 
inal aggressor,  he  cannot  ordinarily  justif  v  on  the 

8 round  of  necessity  for  the  killing;  but  if  be  with- 
raws  from  the  conflict  in  good  faith,  and  clearly 
shows  his  desire  for  peace,  his  right  of  self-  de- 
fense  revives,  and  if  he  is  pnrsued,  and  taking  life 
becomes  inevitable  to  save  life,  he  is  justified. 
The  question  of  good  or  bad  faith  of  the  retreating 
party  is,  however,  of  the  utmost  importance,  and 
sbomd  generally  be  sobmitted  to  the  jury  in  con- 
nection with  the  fact  of  retreat  itself;  especially 
whore  there  is  any  room  for  conflicting  Inference 
on  this  point  from  the  evidence.— Parker  r.  State, 
(Ala.)  7  So.  98. 

Assault  with  intent  to  kill. 

10.  A  charge  that  if  the  jury  t>elieve  defendant 
was  "crazy  drunk"  at  the  time  of  the  difficulty  they 
should  acquit  hhn  of  assault  with  intent  to  murder 
IS  properly  refused,  where  it  fails  to  define  ''crazy 
drunk.  "—Enslehardt  v.  State,  (Ala.)  7  So.  154. 

11.  To  support  a  conviction  for  assault  with  in- 
tent to  murder,  specific  intent  to  take  life  is  not 
essential.  An  assault  with  intent  to  do  grievous 
harm  to  the  person  of  another,  accompanied  with 
abili^  to  effect  it,  without  legal  excuse  or  sufficient 
wovocatloD,  constitutes  the  offense.  —  Smith  t. 
Slate,  (Ala.)  7  Bo.  108. 

13.  It .  is  no  ground  for  a  motion  In  arrest  of 
Judgment  by  one  convicted  of  assault  with  intent 
to  murder  that  his  co-defendants,  who  were  acquit- 
ted, were  Indicted  as  accessories  when  they  should 
have  bean  indicted  as  principals,  there  being  no 
aocessories  In  law  to  the  crime  cbaiged.— State  v. 
Butler,  (La.)  7  So.  BSD. 

Indiotment. 

18.  An  indictment  for  murder  need  not  allege 
the  dimensions  of  the  wound  which  caused  the 
death  of  deceased.— Hodge  r.  State,  (Fla.)  7  Bo. 
S93. 

14.  An  indictment  for  murder  Is  fatally  defect- 
ive which  uses  "aforesaid"  for  "aforetnought," 
i^nd  charges  that  defendant  "feloniously,  wilfully, 
and  of  his  malice  aforesaid  did  kill  and  murder, " 
—State  V.  Green,  (La.)  7  So.  708. 

16.  In  an  Indictment  against  a  mother  for  the 
murder  of  ber  new-born  Infant,  the  descriptioa  of 
the  deceased  as  "a  female  child,  whose  name  Is  to 
said  jurors  unknown,  **  is  sufficient,  without  set- 
ting out  the  name  of  Its  mothw.— State  T.  Bich- 
mood,  (La.)  7  Bo.  4fi9. 

Ifi.  An  indictment  for  murder  under  IfcClel. 
Dig.  iHa.  c.  55,  S2,  defining  murder  as  killing  "with 
a  premeditated  design  to  effect  the  death, "  will  not 
be  quashed  because  it  further  alleges  that  the  kill- 
ing was  "felonious,  willful,  and  of  malice  afore- 
thought^** afnd  so  clialtges  murder  at  oommon  law 
as  well  u  under  the  statttte;  bat  the  latter  terms 


^)*7Sn«*  "  .nrplusage._Hodge  T.  State, 

Insanity  as  a  defense. 

17.  The  burden  Is  on  the  accused  to  eetablish 
Insani^lw  a  preponderance  of  the  evid«ioe;  and 
a  reasonable  doubt,  raised  bjr  all  the  evldeiiaa, 
win  not  authorize  anaoqnittal.—Manr^T.State, 
(Ala.)  7  So.  sat  ^ 

18.  On  a  pies  of  not  guilty  Iw  reeeon  of  Insan- 
ity,  it  is  not  error  to  lenue  to  oha^  that,  before 
the  Jury  can  convict,  they  must  be  satisfled,  be- 
yond a  reasonable  doubt,  that  the  defendant  has 
not  established  his  plea  of  insanity  by  a  pre- 
ponderance of  the  endenoe.— Kazwell  v.  Btatek 
(Ala.)  7  Bo.  884. 

19.  On  trial  of  pleas  of  not  gutll?,  and  not 

Silty  by  reason  of  insanity,  under  Acts  Ala.  ISSS- 
.  p.  uSt,  providing  for  committing  to  an  asylum 
those  acquitted  on  me  latter  plea^  murder,  and 
other  high  crimes,  an  instruction  tending  to  au- 
thorize a  general  verdict  of  not  guilty,  on  a  con- 
clusion bued  on  insanl^.  Is  muleaaing,  and  is 
gwperly  refused.— Maxwell  v.  State,  (Ala.)  7  Bo. 

SO.  On  an  Indictment  against  a  woman  for  the 
murder  of  her  new-bom  infant,  where  there  is  no 
evidence  tending  to  show  mental  derangement  of 
defendant  when  she  gave  birth  to  the  child,  expert 
testimony  that  poerperal  mania  Is  of  common  oo- 
ourrenoe  at  chfid-birth,  and  sometimes  takes  the 
form  of  homicidal  mania,  is  inadmissible. — State  r. 
ZUchmoBd,  (La.)  7  So.  459. 

21.  Thetrialiudgecharged  the  jury  that,  "when 
the  defense  of  Insanity  is  set  up  as  an  excuse  for 
crime,  burden  of  proof  is  upon  the  person  alleging 
it,  and  he  must  prove  it  to  the  satisfaction  oi  the 
jury,  beyond  a  reasonable  doubt;  otherwlae  the 
presumption  of  the  sanity  of  the  prisoner  will  re- 
main in  force.  **  Held  that  this  was  erroneous, 
for,  when  evidence  is  Introduced  which  tends  to 
overthrow  the  presumption  of  sanity,  if  the  jurr 
entertain  a  reasonable  doubt  of  the  sanity  of  the 
^riso^,  they  must  acquit— Hodge  t.  State,  (F1&) 

Evidenoe. 

39.  It  is  proper  to  leave  to  the  jury  Inquiry  as 
to  whether  defendant  was  reasonably  free  from 
fault  in  having  brought  on  the  dincufty,  however 
strongly  the  evidenoe  may  tend  to  establish  the 
fact-King  V.  State,  (Ala.)  7  Sa  750. 

23.  Where  the  evidence  is  circumstantial,  but 
of  such  a  character  as  to  preclude  every  hypothesis 
inconsistent  with  the  guUt  of  the  accused,  the  ver- 
dict will  not  be  set  aside  as  being  ualnst  the  ert- 
denoe.— Coleman  v.  State,  (Fla.)  7  So.  807. 

24.  On  the  separate  trial  of  one  jointly  indicted 
with  others  for  murder,  evidence  that  the  trial 
judge  admitted  two  of  the  co-defendanta  to  bail  ia 
not  admissible  to  establish  the  innocence  of  the  de- 
fendant on  trial.— State  v.  Johnson,  (La.)  7  So.  670. 

25.  On  an  Indictment  for  murder  alleged  to  have 
l>oen  committed  with  a  knitti;  which  the  sheriff  aft- 
erwards found  in  a  pond,  the  statement  of  a  wit- 
ness that  he  was  told  by  another  that  the  pood  waa 
dry,  as  tending  to  show  the  Informatioa  oo  which 
the  sheriff  acted  in  malting  the  search.  Is  not  preij- 
udldal  to  defendant,  though  mere  heataay.— State 
T.  Johnson,  (La.)  7  So.  0?Qi 

28.  On  a  trial  for  murder,  evidence  that  defend 
ant,  immediately  after  inflicting  the  death  wound 
on  the  deceased,  pursued  and  snot  at  another  who 
was  present  and  took  part  in  the  altercation,  is  ad- 
missible, not  only  as  a  part  of  the  res  gestCB,  but  as 
tending  to  show  the  hostile  spirit  under  which  de- 
fendant acted.— Smilb  v.  State,  (Ala.)  7  So. 

27.  On  a  trial  for  murder,  where  the  evidence 
for  the  prosecution  shows  an  unprovoked,  dellber^ 
ate,  and  malloious  killing,  uid  defendanVs  testi- 
mony shows  that  he  bron^t  on thedifflonlty  which 
resulted  in  the  killing,  and  there  is  no  evideooa 
that  defendant  was  la  anyreal  or  apparent  danger 
which  he  could  not  have  avoided  by  retreating, 
evidenoe  of  former  difficulties  between  deceased 
and  defendant,  and  cS  deceased's  ill  feelings  to- 
wards him,  la  inadmissible.— BnUedge  t.  Stateu 
(Ala.)  7  So.  8M.   ^ 
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SS.  When  BTich  erldeno6  goM  to  ttw  partlcoUr 
merits  of  tbo  dlfflooltleB,  u  dlstinernlihed  from 
their  collective  foroe,  it  1b  iHcvperir  excluded  on 
that  ground.— BuUedge  T.  SMe,  (Ala.)  7  So.  886. 

 HotlTO. 

9B.  Wlien  detsDAant  tortflea  tbat,  dnrisK  the 
qnarrel  between  himself  and  deceased  which  re- 
sulted In  the  homicide,  the  latter  apokeof  defend- 
ant's daughter,  he  majr  be  asked  on  cross-ezami> 
nation  if  what  deceased  said  was  slanderous.— 
Baiufl  T.  State,  (Ala.)  7  Bo.  815. 

80.  Ob  a  trW  for  wife  murder,  evidenoe  as  to 
the  conduct  aud  oonversatloa  of  the  defendant  In 
reference  to  a  girl  with  whom  be  was  infatoatad, 
done  and  had  both  before  and  after  the  death  of 
his  wife,  and  his  conduct  and  remarks  tending  to 
show  dissatisfaction  with  his  wife.  Is  competent, 
as  tending  to  prove  a  motive  lor  the  commission 
of  the  crime.— Duncan  v.  State,  (Ala.)  7  So.  104. 

SI.  On  a  trial  for  mnrder  oi  one  of  defenduiVs 
daughters,  where  there  Is  evidence  to  support  the 
theor7  of  the  prosecution  that  b^^llinff,  and  the 
killing  of  defendant's  wife  and  another  daught^, 
were  each  a  part  of  a  scheme  to  accomplish  a  cer- 
tain purpose,  all  evidence  tending  to  ocmnect  de- 
fendant with  the  murder  ei  hla  wife  and  other 
daughter  la  admissible.— Hawea  T.  State,  (Ala. } 
7  So.  802. 

83.  Where  It  appears  that  the  acceptance  of  a 
loan  deceased,  who  was  defendant's  brother, 
from  a  ttilrd  persim,  angered  defendant,  and  con- 
tributed  to  foe  qnarrel  resulting  in  the  killing, 
evidence  that  defendant  had  previously  sued  the 
third  person  for  slander,  the  suit  having  been 
based  on  deceased's  affidavit,  but  not  of  the  par- 
ticulars of  such  suit,  is  admissibto.— Bains  t. 
SUte,  (Ala.)  7  So.  815. 

 DeolarationB. 

88.  Onatrialformurder,  evidencethatdeoeMed 
had  said,  on  the  night  previous  to  the  killing,  "I 
am  going  to  win  some  money  to-night,  or  kill  some 
son  of  a  bitch, "  where  there  was  no  reference  to 
the  aocDsed,  was  Inadmissible.— King  t.  State, 
(Ala.)  7  Bo.  TSa 

84.  On  a  trial  for  homicide,  declarations  of  the 
deceased  made  after  hts  wouDding,  hut  not  tn  ar- 
tieuto  morti*,  caooot  be  admitted  oa  tbe  ground 
tbat  they  were  against  declarant's  interest.— H^m 
T.  State,  (HIss.)7  Bo.  487. 

85.  On  an  Indictment  fw  murder,  where  the  ATt- 
enter  or  quo  animo  forms  an  essential  or  indis- 
pensable part  of  the  inquiry,  testimony  may  be 
offered  of  such  acta,  conduct,  or  declarations  of  the 
aooused  as  tend  to  establish  such  knowledge  or 
intent,  notwithstanding  they  may,  in  law,  consti- 
tute a  distinct  offense.— Steto  v.  oeschampa,  (La. ) 
7S0.70S. 

 Dying  declarations. 

86.  Statementemadebydeoeasedonhlssiok-bed 
are  competent  evidence  to  coutradict  his  dying 
declarations,  though  inadmissible  as  suQb.—  nheU 
T.  State,  (Ala.)  7  Bo.  40. 

87.  Declarations  by  the  deceased  immediately 
after  the  shooting  are  admissible  as  part  of  tbe  res 
gestCB.  They  are  instinctive  words,  and  not  words 
of  narration. — State  v.  Kuzebe,  (La.)  7  So.  m. 

dS.  Where  it  appears,  on  a  trial  for  homicide, 
that,  on  the  evening  before  deceased's  death,  wit- 
ness foond  him  rational,  aa  wltnesa  thought;  that 
he  then  spoke  of  dying,  said  he  had  no  hope  of  re- 
covery, and  wanted  witness  to  attend  hts  funeral, 
and  write  his  obituary,  the  dying  declarations  of 
deceased  are  admiaslDle  in  evidence,  though  the 
attending  physicians  testify  that  two  days  before 
death  he  was  getting  irrational,  and  that  this 
would  Increase  until  death,  and,  in  the  opinion  of 
one,  he  had  been  irrational  for  two  or  three  days 
before  death.— Shell  v.  State,  (Ala.)  7  Bo.  40. 

 Threats. 

S9.  Threats  of  defendastasalnst  deceased,  nm- 
nlng  through  many  months  down  to  Jnat  jpnot  to 
the  killing,  are  admissible  on  the  questlOKtf  mal- 
ice.—Rains  V.  State,  (Ala.)  7  So.  815. 

40.  Continuous  threats  made  by  the  accused 
against   tba  daeeaaed,  oontinulug  f  m>  ssvarid 


months  down  to  within  three  weeks  of  the  homU 
cide,  are  admissible  la  evideitoe.— Hodge  v.  Stabs, 

(Pla.)  7  So.  5«S.  .  - 

41.  On  an  indictment  formurder,  erldence  that, 
on  the  day  deceased  waa  killed,  defendant  waa 
making  threats  to  "kill  a  man  before  sundown"  is 
admissible,  and  is  to  be  given  such  weight  as  the 
jury,  undwr  all  the  circQmstencea,  may  think  it 
enUtled  ta— Hodge  v.  State,  (Fla.)  7  Sa  588. 

48.  On  an  Indlotznent  for  murder,  where  the 
plea  Is  self-defense,  evidence  of  threats  made 
against  defendant  by  deceased  several  months  he- 
fore  is  not  admissible  where  deceased's  only  overt 
act  prior  to  the  killing,  that  of  shaking  his  finder 
In  defendant's  face,  was  not  sufficient  to  justify 
defendant  in  believing  tbat  he  was  about  to  carry 
out  such  tiireata.— State  t.  Goagrove,  (Ia.)  7  So. 


InstmotlonB. 

48.  Where  the  evidence  tends  to  show  a  motive 

for  the  crime,  an  instruction  based  on  ^  hypoth- 
esis that  there  was  no  motive  Is  pKnMBrlyrduaed. 
—Rains  v.  State,  (Ala.)  7  So.  315. 

44.  In  a  prosecution  for  the  allied  murder  of 
defendant's  daughter,  it  is  proper  to  refuse  In- 
structionB  that,  beyond  the  presumption  of  inno- 
cence, the  law  presumes  that  defendant  had  an 
affection  for  his  imlld,  and  that  the  juiymii^t  con- 
sider hla  natoral  relations  and  feelliv  towards 
her.— Hawes  t.  State,  (Aia.)  7  Sa  809. 

45.  bi  a  [aosecutlon  for  murder,  it  Is  not 

to  refuse  to  charge,  "If  the  witness  J.  fabricated 
a  falsehood  In  oraer  to  shield  his  own  guilt,  that 
the  jury  may  look  to  tiiat  In  explanation  of  the  er- 
idenoe  of  defendant,  and  then  mur  acquit, "  since 
such  instruction  inumates  that  defenoant  might 
be  acQuittod  if  J.  's  testimony  were  falso.  without 
regard  to  the  other  evidence.  —  Blackshear  v. 
State,  (Ala.)  7  So.  257. 

46.  An  Instruction  In  a  murder  trial  that  the 
jury  ^mlght  consider  any  threat  against  the  de- 
ceased proved  to  have  been  made  by  the  accused, 
and  anymotive  to  kill  established  by  the  evidence, 
together  with  all  the  evidence  in  the  case.  In  mak- 
ing up  its  verdict, "  is  not  so  erroneous  as  to  enti< 
tie  d^endant  to  a  new  trial,  though  It  might  prop- 
erly be  zefosed.— Cheatham  T.  State,  (Hiss.)  7  Bo. 
204. 

47.  In  a  prosecution  for  the  alleged  murder  of 
defendant's  first  wife,  it  is  proper  to  refuse  in- 
structions that  if  defendant  at  the  time  of  bis 
second  marriage,  which  occurred  about  the  time 
of  the  alleged  murder,  believed  he  had  been  dl 
vorced  from  his  first  wife,  the  law  Imputes  inno- 
oent  motives  to  him  in  contracting  the  second  mar- 
riage, as  such  instructions  are  Irrale7ant.—Hawe8 
V.  State,  (Ala.)  7  Bo.  802. 

48.  On  an  indictment  for  marder,  where  the  ev- 
Idmce  tends  to  sbow  that  deceased  was  killed  by 
a  drug  administered  to  her  by  defendant  for  tbe 
purpose  of  .depriving  her  of  consciousness  to  ena> 
Die  nim  to  have  sexual  intercourse  with  her,  an 
iastruotioo  that  If  the  Jury  believed  tbat  defend- 
ant caused  the  death  of  the  deceased  In  an  unlaw- 
ful manner,  hut  without  premeditation,  they  should 
find  him  guilty  of  manslaughter  but  not  murder, 
is  properly  refusea.— State  v.  Deschamps,  (La.)  7 
So.  708, 

49.  On  an  indictment  of  several  persons  for 
murder,  the  court  refused  defendants^  request  to 
instruct  that  the  declarations  of  one  conspirator, 
alter  tne  purpose  ot  tne  conspiracy  la  accom- 
pUahed,  are  not  admissible  againat  the  rest,  on  the 
ground  that  the  instruction  had  been  given  snb- 
stantially  in  the  general  charge.  Defendants  were 
convicted,  and  on  motion  for  new  trial,  wbich  was 
refused,  the  sworn  stenographic  report  of  tbe 
uhai^  was  introduced,  from  wfaleh  It  appeared 
that  the  inatmction  on  the  point  requested  had 
been  inadvertently  omitted.  Held,  that  ite  omls- 
sioawas  prejudicial,  and  tbe  judgment  would  be 
reversed,  and  a  new  trial  grantea.--Stata  T.  Pal- 
frey, (La.)  7  Bo.  686. 

 Self-defe9se. 

50.  Where  there  is  no  proof  that  deceased  had 
pceviottsly  struck  .defendant,  excen^ttiat  .de£a»dp 
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sot  had  gvrm  Oiat  as  m  reason  for  threata  he  had 
loade,  a  charge  aastuning  It  as  s  fact  la  properlr 
refused.— Rains  v.  State,  (Ala.)  7  So.  SWT 

51.  Where  there  la  eridenoe  tlukt  defendant 
proroked  the  difficulty  resoltiog  In  the  killing,  a 
charge  that,  "to  warrant  an  acquittal  on  the 
ground  of  self-defense,  iba  de^ei^ant  must  have 
Been  wholly  without  fault, "  is  correct ~Rains  y. 
Btate,  (Ala.)  7  Bo.  816. 

Hi.  A  6huge  that  If  dfffandant  did  not  provoke 
the  dUBcultr  which  resulted  in  the  homicide,  and 
deceased  had  previously  made  threats  against  his 
llfewhlch  had  been  communicated  to  him,  the  Jury 
might  coneider  those  threats  in  determiningwhetii- 
er  or  not  defendant  acted  in  self-defense.  Is  ar- 
gumentative, and  gives  undue  prominence  to  one 
portion  of  the  erldenoe.— Rutledgev.  State,  (Ala.) 
TSo.  8S(. 

58.  Arequestto  Instruct  that  tf  defendant  asked 
deceased  about  a  certain  accusation  without  an  in- 
tention to  provoke  a  difficulty,  and  that  if,  on  de- 
ceased's reiteration,  a  scuffle  ensued  ander  oircum- 
Btances  which  might  reasonably  induce  defendant 
to  believe  that  be  would  lose  his  life  or  suffer  great 
bodily  harm,  and  that  he  bad  no  reasonable  way  to 
retreat,  If  he  then  struck  the  fatal  blow,  be  was  not 
guil^.  Is  misleading  as  to  what  constitutes  soch 
great  bodily  harm  as  will  Justify  tli*  taUuff  of  life 
-Btell  T.  State.  (Ala.)  7  So.  40. 

Condaot  of  toiaL 

54.  The  fact  that  names  of  witnesses  appear  on 

the  back  of  the  indictment  for  murder  imposes 
no  duty  on  the  prosecuting  attorney  to  swear 
them  as  witnesses,  and  defendant  has  no  rigbt  to 
require  the  proseontion  to  call  and  swear  them,  so 
that  he  can  cross-examine  ttiem.— State  t.  Ford. 
(La.)  7  Bo.  686. 

 Remarks  by  judge. 

65.  A  sutementby  the  trial  Judge  that  evident- 
ly aa  effort  Is  being  made  to  intimidate  the  wit- 
ness on  the  stand  la  not  a  comment  on  the  facta, — 
State  T.  Johnson,  (La.)  7  So.  em 

ArgxtmentB  of  ooansel. 

56.  On  an  Indictment  fbrmurder,  where  errone- 
ous statements  are  made  by  counsel  for  the  state, 
which  are  Instantlvoorreoted  by  the  Judge,  and  the 
]ti  17  cautioned  ag^nst  them,  the  verdict  of  the  Jury 
against  defendant  will  not  be  set  aside.— State  v. 
^rd,  (Xa.)  T  So.  69& 

V«rdlot. 

57.  Under  Rev.  Bt  La.  I  785,  which  declarea 
that  "there  shall  be  no  crime  known  under  the 
name  of  '  murder  in  the  second  degree,'  but  on  tri- 
als for  murder  theiury  may  find  tbe  prisoner  guilty . 
of  manslaughter,"  a  verdict  of  "guilty  of  assault 
with  intent  to  kill"  is  not  responsive  to  an  Indict- 
ment for  murder,  and  is  good  ground  for  a  motion 
tn  arrest  of  JudgmeaL— ^tate  v.  Ouillory,  (La.)  7 
Ho.  690. 

TXbw  trial— Separation  of  jury. 

63.  Froof  that  some  of  the  jurors  trying  an  In 
dictment  for  murder  slept  apart  in  a  hall,  instead 
of  tn  a  room  with  the  rest,  and  were  alone  in  a 
room  together  while  the  rest  were  on  the  gallery 
with  the  sheriff,  Is  not  sufficient  ground  for  a  new 
trial,  as  it  does  not  appear  that  such  separation 
could  have  prejudiced  defendant;  there  being  no 
evidence  that  any  other  person  was  in  the  house  at 
the  time.— State  v.  Richmond,  (La.)  7  So.  460. 

Appeal— Bevlew. 

60.  When  It  appear*  by  the  record  on  a  murder 
trial  that  a  juror  has  been  peremptorllv  challenged 
by  the  accused,  and  did  not  serve  on  the  jury,  the 
error  In  the  ruling  of  the  district  judge  declaring 
his  competency  will  not  invalidate  the  trial,  as 
the  aocnsed  was  not  prejudioed  thereby.—State  v. 
Vord,  (La.)  7  Bo.  MO. 

HOBSfi  A2n>  STREET  BAHi- 
BOADS. 
Keeping  streets  in  repair. 

Under  a  contract  between  a  dty  and  a  rail- 
road oompaay,  slving  a  right  of  way,  that  the  lat- 


ter shall  keep  fii  good  order  and  condition  ttom 
carb  *ja  curb  tba  atreeta  throngh  which  its  teadn 
pass,  the  oompaay  Is  under  no  obligMion  to  keep 
in  snon  condition  streets  on  wnicb  its  tracks  do 
not  pass,  and  which  extend  along-side  of,  and  bor- 
der ou,  middle  or  neutral  grounds  dividing  them, 
OQ  which  its  tracks  do  '^tss,  but  which  do  not 
form  part  of  thoroughfares  on  which  vehicles 
nsually  circulate.— State  t.  New  Orleans  CUy 
L.ILC0.,  (La.)  7So.«)BL 


HUHBAITD  AND  WIFE. 

See,  also,  Divorce;  Homestead;  JUirHTin^e. 
Fraudoleat  conveyances  between,  see  Fraudulent 

Conucyances,  10^  U. 
Surrender  of  iDsnranoe  poUoy  on  hnsbaud,  aae  In- 

aurance,  8. 

Property  rights  and  liabilities. 

1.  It  is  error  to  enter  a  decree  for  the  recovery 
of  money  against  a  married  woman  persooaUy,  in 
a  salt  in  equity  instituted  to  set  aside  a  contract 
for  the  sale  of  land  on  the  ground  of  fraud,  and  to 
recover  tbe  unount  of  a  cash  payment  made  there- 
on by  the  complainant.— Prentiss  v.  Paisley,  (Fla.) 
7So.eo. 

8.  The  contract  must  be  with  the  married 
woman  herself,  or  her  authorised  agent,  and  her 
land  is  not  bound  for  materials  furnished  without 
ber  knowledge  or  consent,  under  a  contract  viibi 
ber  burt)and.— WardawMTth  t.  Hodge,  (Ala.)  7  80. 
lU. 

Wind's  separate  estate  —  What  oonsti- 
tates. 

8.  In  Alabama,  prior  to  act  of  February  28, 
1887,  on  a  purchase  by  a  husband  for  bis  wife,  they 
executing  their  joint  notes,  which  were  afterwards 
paid  out  of  ber  moaey,the  property  became  that 
of  the  wife.— Daniel  V.  ^rdwiok,  (Ala.)  7  So.  188. 

4.  Where  a  wife  owning  a  horse  permlte  her 
husband  to  make  several  exchanges  therewlti],  in 
the  last  of  which  he  receives  a  mule,  and  In  none 
of  which  any  paper  evidence  of  title  is  given  or 
reouived  by  either  husband  or  wife,  the  legal  title 
to  the  mule  Is  in  tbe  husband,  and  the  wife  oannofc 
assert  her  equitable  rights  as  against  bis  mort- 
gagee.~Barper  v.  Rudd,  (Als.)  7  So.  616. 

6.  Neither  can  the  wife  assert  title  to  the  mule 
by  six  years'  adverse  possession  as  against  her 
husband,  as,  under  the  statutealn  fbroe  oeforo  tbe 
passage  of  the  married  woman's  act  of  Ftobroary 
Tt6,  1&7,  adverse  possessitu  could  not  exlat  be- 
tween husband  and  wife;  and,  as  the  legal  title  to 
the  mule  conUnaed  to.be  in  the  husband  after  the 
passa^  of  that  act,  the  possesstoa  thereafter  will 
likewise  be  considered  to  be  in  him,  and  the  wrife 
cannot  maintain  trespass  against  the  mortgagee 
for  his  seizure  of  the  mule  after  Act  Feb.  8S,  ISaT, 
tfaough  it  be  conceded  that  thereunder  the  wife 
may  nold  property  adverseir  to  her  huaband. — 
Harper  v.  Rudd,  (Ala.)  7  So.  646. 

 Wife's  power  to  charge. 

0.  A  Ufb  Insaranoe  policy.  In  which  a  married 
woman  is  named  as  beneficiary,  vests  a  cwmplete 

title  In  her  as  separate  pan^)hemal  property,  which 
cannot  be  pledged  as  securitjy  for  the  debts  of  her 
husband  or  of  the  community. — Putnam  t.  New 
York  Life  Ins.  Co.,  (La.)  7  So.  eo& 

 Conveyances. 

7.  A  wife  and  her  busbandgave  adeedof  tmai 
on  tbe  wife's  land,  which  by  its  recitals  was  to  s»>. 
cure  an  account  due  from  the  husband,  and  future 
advances  to  be  made  to  tbebosbandand  wife  joint- 
ly. The  advances  were  made  and  the  account  kept 
in  their  joint  names,  a  statement  thereof  being 
rendered  to  each.  On  settlement  the  land  wss  sold 
under  tbe  deed  to  satisfy  the  debt,  without  any  ef- 
fort on  the  part  of  tither  the  huaband  or  wife  to 
prevent  it.  fi'eld.  tbat  the  wife  oonid  not,  after 
waiting  eight  years,  sue  to  set  the  sale  aside  on 
the  ground  tbat  the  debt  was  due  from  her  hos- 
band  alone.— Cross  v.  Hedrick,  (Mlas.)  7  So.  400. 

8.  -Nor  can  she,  after  such  lapae  of  time,  qnea- 
tloa  the  validity  fif  the  deed,  or  the  sale  unaer  it» 
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on  tba  snMutd  ibat  ths  scconnta  were  false,  where^ 
thonffh  the  faots  ■ppeared  on  the  face  of  the  ao- 

connts,  or  were  in  oer  knowledge,  ahe  made  no 
such  objection  either  when  the  statement  was  ren- 
dered her,  or  In  two  subsequent  suits  against  her 
husband  and  herself  to  enforce  the  debt. — Cross  t. 
edrick,  (Mias.)  7  So.  496. 

 InTestment  hy  husband  —  ITotioe 

Imputed  to  wife. 
9.  Where  a  husband  pimdiaset  jcopertgr  ftir 
bis  wife,  the  presumption  Is  that  the  money  in- 
vested is  the  wife^s  separate  estate;  and  under 
Code  Ala.  1870,  H  3706,  2709,  making  the  husband 
the  trustee  of  me  wife^s  statutory  separate  estate, 
and  chffTfflng  him  with  the  duty  of  reinvesting 
the  prooeeda  <rf  Ita  sale,  he  is  the  ag^tof  the  wife 
in  making  12ie  investment;  and  any  knowledge  of 
the  husband  as  to  a  frandnlent  intent  of  the  ven- 
dor, acquired  while  en^ged  in  the  transaction  of 
the  btuuness  as  the  wife's  agent,  is  imputed  to  the 
wife  as  her  knowledge.— Goodbar  v.  Daniel,  (Ala. ) 
7  80.264. 

Wife's  power  to  oontraot. 

10.  No  exception  to  the  common-law  rule  that  a 
married  woman  is  Incapable  of  making  a  contract 
that  will  bind  her  personally,  either  in  law  or  eq- 
uity, is  created  by  the  existence  of  a  marriage  con- 
tract between  husband  and  wife  giving  her  tbe 
right  to  control  and  manage  her  separate  estate 
and  property  the  same  as  if  she  had  remained  nn* 
marriecC— FrenUis  v.  Paisley,  (Fla.)  7  Bo.  66. 

11.  Code  Ala.  1886,  |  2846,  provides  that  <*the 
wife  has  fnll  legal  oapaoity  to  oonliact  in  writing 
as  if  she  were  sole,  with  the  assent  or  concurrence 
of  the  husband  expressed  In  writing;"  section 
3018  provides  for  a  material-man's  lien  for  mate- 
rials furnished  for  the  construction  or  repair  of 
any  building,  "by  virtue  of  any  contract  with  the 
owner  or  proprietor  thereof,  or  his  agent,  trustee, 
(.-ontractor,  or  subcontractor;"  and  section  3046  pro- 
vides that  "every  person,  including  married  wo- 
men and  ceatuia  <jue  truntekt^  for  whose  use,  benefit, 
or  enjoyment  any  building  or  improvement  shall 
be  made,  is  embraced  within  the  words  'owner 
or  Drtmrietor,*  as  used  in  this  chapter."  Held, 
that  a  lien  may  be  acquired  under  a  contract  with 
the  agent  of  a  married  woman,— Youngblood  t. 
Stage,  (Ala.)  7  So.  268. 

12.  Code  Ala.  1686,  {  2B46,  provides  that  "tha 
wife  has  full  legal  capacity  to  a}Utraot  in  writ- 
ing as  if  she  were  sola,  with  the  assent  or  con- 
eorrence  of  the  husband,  expressed  in  writing.** 
Sisction  8018  creates  a  lien  for  work  done  or  mate- 
rials furnished  In  constructing  or  repairing  any 
building  on  land,  "under  or  by  virtue  of  any  con- 
tract with  the  owner  or  proprietor  thereof,  or  his 
agent,  trustee,  contractor,  or  subcontractor. "  Sec- 
tion 8046  provides  thaf^every  person,  including 
married  women  and  oestuis  <me  trust,  for  whose 
use,  benefit,  or  enjoyment  any  DulldtDg  or  Improve- 
ment shall  be  made,  is  embraced  within  the  words 
'owner  or  proprietor." "  field,  th^t  an  oral  con- 
tract with  a  married  woman  is  snfDoient  to  create 
s  lien  for  work  done  or  materials  furnished  — 
Wardsworth  r.  Hodge,  (Ala.)  7  So.  IM. 

18.  Hie  power  of  a  married  woman,  under  Code 
Ala.  1876,  Is  2707,  2708,  to  convey,  by  Joint  deed 
Of  herself  and  her  hosumd,  berseparate  interests 
in  real^,  implies  a  power  to  arrange  for  the  sfr 
cnrl^  of  the  purchase  mouOT;  and miere  one,  up- 
on the  sale  of  land,  and  under  an  express  agree- 
ment, permitted  her  vendee  to  obtain  a  flrst  mort- 
gage loan,  a  portion  of  which  was  paid  her  as  a 
Irst  InstulmenL  and  to  secure  the  purchase  mon- 
ey took  a  second  mortgage,  she  will  be  estopped 
to  deny  a  waiver  of  her  licm,  and  to  enforce  it  as 
against  tiie  Jlrst  mortgagee,  who  loaned  the  mon- 
ey on  Oie  faith  of  her  agraement— Wilder  v. 
WUder,  (Ala.)  7  Bo.  767. 

ConTeyanoes  and  gifts  between. 

14.  WhMe  a  hntband  mortgages  land  after 
a  parol  gift  of  it  to  hla  wifb  in  payment  of  loans 
to  him  nrom  her  separate  estate,  the  possession  of 
the  wife  while  residing  on  the  land  with  her  hus- 
band Is  not  an  adverse  poswailpn,  under  the  stat- 


ute of  Umitatloiis,  aax^ 
tordY.  Btroiia,  (Ala.)^  ao.  MS. 

15.  Where  a  bnsband  purchases  personal  prop- 
erty with  his  own  funds,  tbe  fact  that  he  has  per- 
manently  afBzed  It  to  the  wife's  land  is  inedectaal 
to  defeat  the  claims  of  bis  creditors,  as  Code  Miss. 
S  1178,  provides  that  no  conveyance  of  chattels  be- 
tween husband  and  wife  shall  be  valid  as  to  third 
persons  unless  recorded,  and  that  possession  of 
the  property  shall  not  be  equivsleat  to  leoording. 
—Arnold  V.  Elkins,  (Uiss.)  7  So.  62L 

Oommunity  property. 

16.  The  presumption  of  lawthatprapertybonght 

during  marriage  in  the  name  of  either  spouse  is 
oommunity  property,  attaches  to  purchases  In  tbe 
name  of  the  wife,  although  tbe  act  contains  aU 
necessary  recitals  as  to  tbe  paraphemallty  of  the 
funds  with  which  the  price  was  paid.— Dnrruty  v. 
Ifusacchia,  (La.)  7  So.  655. 

17.  When  the  community  Is  dissolved,  the  re- 
spective Interests  of  the  survivor,  and  of  the  heirs 
of  the  deceased,  attach  eo  instante;  and,  if  there 
be  no  community  debts,  their  rights  of  possession 
and  dominion  commence,  and  they  thenceforth 
hold  the  property  in  joint  ownership. — Succession 
of  Dumestre.  (La.)  7  So.  62i. 

18.  Rev.  Civil  Code  La.  ari^  2420,  provides  that 
**the  wife,  separated  from  bed  and  board,  who  has 
not,  within  tne  delays  above  fixed,  to  begin  from 
tbe  separation  finiuly  pronounced,  accepted  the 
community,  is  supposed  to  have  renounced  the 
same,  unless,  being  still  within  the  term,  she  has 
obtauned  a  prolongation  from  the  judge  after  the 
husband  waa  heard,  or  after  he  was  duly  sum- 
moned. **  Act  No.  4  of  1889  provides  that ''at  the 
dissolution,  for  any  cause,  of  the  marriage  com- 
munity, it  shall  be  lawful  for  the  wife  to  accept  the 
community  of  acquets  and  gains  under  the  benefit 
of  Inventory  in  the  same  miMioer,  and  with  the 
same  benefits  and  advantages,  as  heirs  are  allowed 
by  existing  laws  to  accept  a  succession  under  the 
benefit  of  Inventory .'"  Held,  that  the  former  stat- 
ute, which  prescribes  tbe  time  within  which  she 
must  accept,  is  not  repealed  by  the  latter,  which 
only  treats  of  the  manner  of  aoceptanoe.— Weller 
V.  van  Hoven,  (La.)  7  So.  702. 

10.  Ftdlure  of  a  wife,  separated  from  her  hus- 
band, to  repay  to  the  community  sums  which  had 
been  advanoed  by  it  during  ita  existence  for  tbe 
benefit  of  her  separata  estate  does  not  amount  to 
taking  posses^n  of  oommunit/  property,  operat- 
ing a  taolt  aeoeptenoe.  aneh  as  u  reqnirea  by  Rev. 
CIvU  Code  La.  art  84S0.— Waller  r.  Van  Hoven, 
(La.)  7  So.  702. 

20.  Under  Rev.  CivU  Code  La.  art  2420.  the  faU- 
ure  of  the  wife,  separated  from  bed  and  board,  to 
accept  the  oommuaity,  either  expressly  or  tacitly, 
within  the  delays  therein  preacribed,  operates  a 
conclusive  and  irrevocable  renunciation  thereof, 
which  bars  vaj  subsequent  assertion  of  the  com- 
mnnity  rights.— Weller  v.  Vau  Hoven,  (Ia)  7  Bo. 
1€8. 

21.  The  share  of  the  surviving  wife  in  the  oom- 
munity property  may  be  seised  and  sold  for  hor  in- 
dividual debt,  but  the  purchaser  will  take  it  as  she 
held  It  subject  to  the  debts  of  the  community.— 
Webre  T.  Lorio,  (La.)  7  So.  4B0. 

Aotions — Parties. 

22.  The  person  in  whom  the  legal  title  to  prop- 
erty is  vested  in  trust  for  a  married  woman  is  a 
necessary  party  to  a  bill  seeking  to  charge  the 
property  with  tne  payment  of  money  paid  to  her. 
—Prentiss  V.  Paisley,  (Fla.)  7  So.  66. 

28.  Under  Act  Ala.  Feb.  28,  1887,  the  husband 
is  not  a  necessary  party  defendant  to  a  bill  filed 
to  foreclose  a  mortgage  upon  lands  in  which  the 
wife  has  an  interest  as  her  separate  estate.  Har- 
shall  V.  Marshall,  5  Bo.  475,  followed.— KImbrell 
V.  Rodgers,  (Ala.)  7  So.  24L 

24.  Where  a  mortgage  is  exeoqted  by  a  wife  in 
the  manner  prescribed  by  statute  for  the  relin- 
qnishment  of  her  inchoate  right  of  dower,  she  is 
a  proper  party  defendant  to  a  suit  to  foreclose 
the  mortgage,  and  out  oft  that  right  by  a  sale  ot 
the  fee.— £mbreU  T.  Modgers,  (^1%)  7  Bo.  a4L 
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Impeachment. 

Of  iritneM,  iee  Wltnat,  lA-W. 

Improvements. 

Beoorerjr  for,  see  M^ectment,  7. 

Impated  Negligenoe. 

See  NegHgence,  S,  0. 

INDICJTMENT  AND  INFORMA- 
TION. 

For  particular  crimes,  see  Breach  nf  the  Pence; 
Burglary,  1,  3;  EmbaaOement,  2;  Forgery,  2; 
Oamingt  1,  2;  Bomictde,  18-16;  IntfKCtcatlng 
Z/iQuiWB,  25-28;  Xareeny,  8-8;  Mayhem,  \;  Mis- 
cegenatiim,\;  OhBtrucUng  Jnstioe;  Perjury,  6, 
6;  Prize-FighUng;  Rape,  a. 

Banovlny  mortgaged  property,  see  Chattel  Uort- 
gages,  6. 

Filing. 

!•  An  infonnsUoD  filed  ^ty  the  proseeuttng  at- 
torney of  tbe  criminal  court  of  record  of  ijake 
county,  eetsblished  by  Act  Fla.  May  11, 1869,  mak- 
ing It  a  court  of  trial  jurigdictioa,  in  the  office  of  ite 
clerk  in  vacation,  does  not  authorize  the  clerk  to 
Issue  a  warrant  for  the  arrest  of  the  person  so  ac- 
cused of  crime,  nor  do  such  proceedings  give  the 
judge  of  that  court  power  to  fix  tbe  mil  for  the 
person  arrested  on  a  warrant  thaa  issued ;  and  a 
person  so  held  the  sheriff  is  deprived  of  his  lil>- 
erty  withoat  due  process  of  law,  and  is  entitled  to 
be  discharged  on  habeat  oorput. — Sims  t.  State, 
(Fla.)  7  Bo.  874. 

2.  Code  Ala.  {-4386,  requiring  an  indictment 
to  be  Indorsed,  dated,  and  signed  by  the  <derk.  Is 
directory  merely.— Stanley  t.  fitftte,  UJa.)  7  So. 
873. 

Description  of  offense. 

8.  Code  Ala.  |  888S,  under  which  defendant 
was  indicted  for  failure  to  perform  services  aa 
promised  for  a  sore^  in  a  confessed  Judgmeiit  for 
fine  and  costs,  provides  that  the  foilnre  or  refusal 
of  a  partywho  enters  into  a  conteaot  of  servlceon 
confession  of  Judgment,  eto. ,  "without  a  good  and 
sofflcient  excuse, "  to  dlschuge  and  i>^orm  that 
contract,  renders  bim  guilty  of  a  misdemeanor. 
Held,  Uiat  an  Indictment  charging  audi  failure  or 
refusal,  "without  lust  caase  or  excuse,"  is  suffi- 
cient, under  Id.  1 4870,  which  provides  that  "words 
used  In  a  statute  to  define  an  offense  need  not  be 
strictly  pursued  in  the  indictment;  it  la  anfflclent 
to  use  other  words,  conveying  thesame  meaning. 
-Giles  V  State,  (Ala.)  7  So.  271. 

4.  Under  a  statute  which  denounoes  the  of- 
fense of  shooting  **  In  "  tbe  highway,  an  Indictment 
which  charged  defendant  with  shooting  **on  "  the 
bi^way  was  snAdenb— Wooda  v.  Sute,  (Mlsa.) 

Besoription  of  person. 

6.  A  plea  of  not  gnllty.to  an  Indictment  Is  an 
admission  that  the  name  by  which  the  defendant 
is  indicted  is  his  name,  and  a  waiver  of  the 
misnomer,  it  in  fact  the  indictment  was  oris^uallv 
open  to  that  objectiou.— Wells  v.  State,  (Ala.)  7 
So.  272. 

6.  In  a  prosecutlan  under  Rev.  St.  La.  $  608, 
which  provides  for  tbe  punishment  of  "any  judge, 
justice  of  the  peace,  sheriff,  coroner,  constable,  or 
other  civil  officer, "  for  oppression  or  extortion  un- 
der color  of  his  office,  it  is  essential  to  charge  and 
prove  tha.%  tbe  accused  waa  an  *'  officer, "  as  desig- 
nated In  tbe  sutute.— State  v.Lubiu,  (La.)  7  So.  Hi. 

SapUolty— Alder  by  verdiet. 

7.  Where  an  indictment  charged  In  the  first 
oount  that  defendant  forged  an  order  for  the  pay- 
ment of  money,  and  in  toe  second  that  he  forged 
an  indorsement  oa  a  bill  of  exchange,  an  objection 
to  the  indictment  fbrdnpUoIty  la  too  late  attar  veiv 
diet— State  t.  dsmentt  (La.)  7  8o>  OK. 


Joinder  of  oStoses. 

8.  When  two  or  more  crimes  result  from  a 
HDgleaot,  but  one  indictment  will  lie,  but  the  dif- 
ferent offenses  may  be  separately  diarged  in  dla- 
tinct  and  different  counts,  in  the  same  indictment. 
— fitate  T.  Cook,  (La.)  7  Bo.  04. 

Indorsement. 

O^Sjiffott^Me  paper,  see  NegoUtMe  InMnuiwnts, 

INFAH07. 

See,  also,  Chtardiim  and  Ward. 

Appointment  of  emancipated  minor  as  adminta- 

trator,  see  Executorg  tmd  .Admtotstnitors.  & 
Competency  as  witness,  see  WUM»9, 1,  & 
Private  sale  of  property  owned  In  common  with 

minor,  see  ParttWrn,  8-ia 
Representation  of  minor  in  partition  prooeedinn. 

■•e  PartUUnu  6- 
BaAB  of  liquor  to  minor,  see  IntoaHeiMna  Uquon^ 

Bemoval  of  disability— Jurisdiction. 

A  district  court,  by  which  a  non-reafdent 
mother  has  been  appointed  tutrix  of  a  minor  aon 
domiciled  out  of  the  state,  lias  jurisdiolion  of  a 
proceeding  by  the  sou  against  her  to  be  relieved 
from  bis  Usabilities.— fittoceaslon  of  Oainea,  (La.) 
•  So.  TSit 

Information. 

See  AifHeement  and  Ji^omsaiiofi. 

Infringement. 

Of  trade-marks,  see  Trade-Maria, 


INJUNCTION. 

Violation,  action  for  fidse  imprisonment,  i 

Imprisonment. 


False 


Jnrisdiotlon. 

1-  Having  acquired  jurisdiction  of  a  suit  to 
restrain  the  foreclosure  of  a  mortgage,  and  for  an 
accounting,  the  court  properly  enjoined  aa  action 
*t  law  upon  the  notes  secured  hj  tiie  mortgage.— 
Whitley  V.  Dunham  Lumber  Co.,  <Ala.)  7  So.  8ia 

3.  A  mortgagor's  wife,  to  whom  the  mortgagee 
has  delivered  the  mortgage  and  evidence  of  indebu 
edness  as  a  gift,  without  executing  a  written  as- 
signment thereof,  has  not  tbe  legal  tltie  to  Uie 
mortgage,  and  she  cannot  enjoin  the  purchaser  ot 
the  land  under  foreclosure  proceedings  instituted 
or  the  mortgagee's  executor  from  maintaining 
ejectment  wainst  the  mortgagor,  her  husband; 
her  remedy  being  either  a  legal  action  for  the  re- 
covery of  toe  proceeds  of  the  sale,  or  an  equitabla 
action  to  have  It  sat  aside.— O'Connor  v.  Mcfiuirh. 
(Ala.)  7  So.  749.  -««*u||a, 

8.  In  a  creditors*  bill  to  reach  ohattels  In  the 
hands  of  a  fraudulent  vendee,  and  to  enjoin  their 
disposition,  danger  of  irreparable  loss  is  not  shown 
by  the  insolvency  of  the  debtor,  bat'  that  of  the 
fraudulent  vendee  should  ai»o  aopear  to  auataln  am 
injunction.— Fuller  v.  Casou,  (Fla.)  7  So.  87U. 

Bights  enforced. 

4.  An  injunction  will  not  He  against  the  appro- 
priation and  payment  by  a  city  of  claims  for  work 
done  subsequent  to  that  for  wlilch  plaintiff  claims 
compensation,  where  no  demand  has  been  made 
upon  such  city  to  do  any  act  in  recognition  of 
plaintiff's  rights.— State  t.  CIW  ot  New  Orleans, 
(La.)  7  8o.  m, 

Bestrftlning  sale  under  foreolosare. 

K.  An  injunction  arresting  executory  prooeaa 
for  the  sale  of  mortgaged  property  for  cash  will 
be  perpetuated,  on  proof  that  time  was  allowed  to 
pay  the  debt,  although  part  of  tbe  claim  was  due 
at  the  institution  of  the  proceedings.  In  the  ab- 
sence of  any  prayer  by  the  oreditor  to  reetrlottbo 
InjuDctlon  to  installmenta  not  yet  da&— PeaooUh 
T.  Abraham,  (La.)  7  So.  6tt. 
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6.  Where  a  bill  to  enjofaa  a  mortgagee  from 
■elllng  iiad«r  a  power  in  tbe  ntortgagQ  aTerred 
payment,  but  offered  to  payany  amount  tbatmlgat 
be  foimd  due  upon  an  aocounUng,  and  prayed 
cancellaticm,  or.  If  something  were  found  still 
due,  to  be  allowed  to  redeem,  a  motion  to  dismiflB 
Cor  want  of  equity  was  properly  denied.— WMt-  ; 
ley  T.  Dunham  Lumber  Co.,  (Ala.)  7  So.  810. 

7.  A  motion  to  dissolTe  a  temporary  injuno- 
tion  against  a  sale  under  a  mortgage  upon  an  an- 
swer which  merely  denied  p^ment  was  properly 
overruled,  where  plaintiff  pr^jred  for  an  account- 
ing, and  for  leave  to  redeem.— Whitley  t.  Dun- 
ham Lumber  Co.,  (Ala.)  7  So.  810. 

Bestrainins  p^mMit  of  prooeedB  of  ex- 
ecution. 

8.  One  T.,  a  merchant,  drew  $17,000  from  the 
bank,  and  visited  his  father  the  same  day.  The 
latter  was  a  small  merchant  in  a  neigbboring 
town.  The  next  day  T.  made  an  assignment  for 
the  benefit  of  creditors.  His  property  was  at- 
taehed  and  told.  His  father  eettled  with  some  oi 
the  creditors,  and  took  judgments  agfUost  T. 
Held  that,  in  view  of  many  circumstances  con- 
necting the  father  with  the  fraud  of  T.,  the  sheritT 
would  be  enjoined  from  paying  to  the  father  on 
his  judgments  the  money  derived  from  the  sale  of 
T.'s  goods.  —  Memphis  Qn>oei7  Co.  Trotter, 
(Miss.)  7  Bo.  OfiO. 

Pleading. 

9.  The  equities  of  a  hill  being  denied  by  an- 
Bwerfan  affidavit  of  the  complainiuit,  which  affirms 
Id  general  terms  only  the  statements  of  the  bill, 
does  not  overcome  the  denial,  and  will  not  sostatn 
a  preliminary  injunction.— Fuller  t.  Cason,  (Fla.) 
7SO.870. 

Necessity  of  bond. 

10.  When  a  defendant  in  executory  proceedings 
for  the  sale  of  mortgaged  property  sets  up  a  plea 
of  compensation,  and  makes  the  requisite  affidavit, 
he  is  entitled  to  a  pi-elimLnary  iDjunetlon  without 
bond.— Newmann  v.  Irwin,  (La.)  7  So.  7B0. 

Dissolation— Beinstatement. 

11.  Where  a  temporary  injunction  has  been 
granted  and  then  dissolved,  and  the  bill  remains 
on  file,  and  the  cause  is  stUl  within  the  control  of 
the  coort,  It  is  not  error,  on  rehearing  of  the  order 
dissolving  the  injunctioa,  to  vacate  that  order  and 
reinstate  the  InjuncUon  without  a  refiling  of  Uie 
bill.— Peck  T.  Spencer,  (Fla.)  7  So.  449. 

 AppeaL 

13.  An  appeal  fAnn  an  order  dlssolTlng  an  in- 

tancHon  doesnotof  Itselfrelnstate  the  injunction: 
tut  an  appeal,  and  an  order  that  the  appeal  shall 
operate  as  a  impersedeat  to  the  order,  and  a 
compliance  witti  the  terms  at  the  rupereedeas  ar- 
derasto  girlng  bond,  do  restore  the  injunction. — 
HcHicfaael  T.  Jkikman,  (Fla.)  7  Ba  866. 

18.  An  execution  sale  of  personal  property  was 
enjoined  until  W.OOO  worth  of  personal  (ffoperty 
should  he  set  aside  for  complainantas  the  exemp- 
tion allowed  the  head  of  a  family,  the  property 
claimed  as  exempt  to  be  scheduled  Immediate- 

Sin  the  manner  directed  law,  and  remain  in 
e  possession  of  the  sheriff.  Afterwards  the  in- 
junction was  dissolved  on  motion  of  defendants, 
and,  the  complainant  having  appealed  from  the 
dissolving  order,  an  order  was  made  that  the 
appeal  slmuld  operate  as  a  supersedeas  on  the  fil- 
ing and  approval  of  a  specified  bond.  Held,  that 
tba  supreme  court  would  not  vacate  or  modify  the 
tupersedeaa  so  as  to  permit  a  sale  of  the  entire 
property,  on  the  ground  that  It  was  perishable, 
and  that  the  shenff,  misunderstanding  the  scope 
and  meaning  of  l^e  aupereedeas  order,  refused 
to  sell  the  properly,  where  It  Is  not  shown  that 
the  properw  is  perishable  to  the  extent  that 
would  render  the  delay  fatal  to  ilie  interests  of 
the  parties  concerned.  —  MoMichael  v.  Xokman, 
(Fla.)  7  So.  a6&. 
Violation— Contempt. 

14.  One  not  a  party  to  a  suit  In  which  an  injnnc- 
tion  has  issued,  and  to  whom  such  injunction  is 
not  dirooted,  cannot  be  held  in  oontempti  or  bepon- 


ished  for  the  vlidatioD  of  the  writ,  aUhonghtheaot 
probiblted  be  iUegal  In  Ita^f.— Barthe  t.  Larqnie, 

(I^a.)  7  So.  BO. 

Damages. 

16.  Actual  damaees  only  will  be  allowed  because 
of  an  injunction,  which  has  been  dissolved,  when 
the  one  obtaining  it  acted  In  good  faith  and  under 
the  advioe  of  counsel.- Riggs  t.  Bell,  (La.)  7  Bo. 
787. 

INSANITT. 

As  a  defense  in  crbnlnal  oaaes,  lee  Mamiddet 
17-91. 

Besponsitnlity  for  crime. 

1.  The  objection  of  present  Insanity  may  be 
made  at  any  stage  of  the  proceedings,  and  requires 
no  special  or  formal  plea,  but  may  be  presented 
orally,  or  the  court  may  itself  suggest  and  act  up. 
on  ite  own  observation.— State  t.  Baed,  (La.)  7 
So.  183. 

8.  When  r^sed  during  the  progress  of  the 
trial,  it  la  error  to  refuse  to  entertain  the  objeo- 
tion,  or  to  reoelve  evidence,  or  to  determine  it  in 
any  way.— State  V.  Beed,  (La.)  7  So.  18S. 

Action  by  guardian  of  limatio. 

8.  In  a  bill  for  partition  by  the  guardian  of  a 
lunatic,  he  must  sue,  not  in  his  own  name  de- 
ocribiog  himself  as  guardian,  bub  in  that  of  his 
ward.— West  v.  West,  (Ala.)  7  So.  830. 

InsolveiLoy. 

Of  banki,  see  Banha  and  BanMnOt  ^ 
InstractloiiB. 

See  OrlminaE  Xau,  60-71 ;  2Vial,  4-UIl 


INSXTHANCE. 

The  oontraot. 

1.  Where  several  policies  are  taken  out  In  dif- 
ferent companies,  witlwnt  any  relation  to  each 
other,  on  the  same  property,  they  are  independent 
contracts,  and  the  policy  in  one  company  cannot 
be  received  in  evidence  to  explain  or  vary  what  is 
contained  In  the  other.  —  Westdoghonse  Electric 
Co.  V.  Western  Assur.  Co.,  (La.)  7  So.  78. 

3.  Where  a  policy  of  lue  insurance  Is  only  in- 
tended as  a  security  for  a  previously  existing  in- 
debtedness of  the  'nsured  to  the  beneficiary,  and 
the  recitals  of  this  policy  clearly  indicate  that  It 
was  issued  In  the  place  of  a  previous  one,  the  com- 
pany cannot  be  held  liable  therefor,  where  it  has 
been  adjudged  liable  for  the  full  amount  of  the 
anrrendered  policy,  in  which  the  wife  of  the  in- 
Bured  was  the  tieneficiary,  and  which  was  surrend- 
ered without  her  consent.- Putnam  r.  Hew  York 
Life  Ins.  Co.,  (La.)  7  So.  009. 

Surrender  by  iiunrad— Ooimnt  of  ben- 
eficiary. 

8.  ApoIioy(tfllfe  insurance,  Inwhlohthewtfe 
is  named  as  beneficiary,  cannot  be  converted  Into 
separate  property  of  the  husband,  or  into  a  com- 
munity asset  by  Its  surrender  to  the  insurer  by 
the  Insured,  and  the  Issuance  of  a  new  policy.  In 
which  another  and  difterent  beneficiary  is  named, 
onless  the  consent  of  the  former  beneflciary  is 
first  lenlly  obtained.— Putnam  v.  New  York  Ufe 
Ins.  Co.,  (La.)  7  Sa  002. 

ApplloatioQ. 

4.  Wh^  a  policy  of  insurance  nptm  a  gla- 
house,  and  the  machinery  thoreln.  Is  avoided  as 
to  the  building  by  reason  of  a  In^aoh  of  warranty 
of  the  title  as  contained  in  the  application  made 
a  iMUt  of  the  policy,  it  is  likewise  avoided  as  to 
the  machlneiy,  though  there  was  no  such  breaoh 
as  to  that,  its  defrtznotloii  being  anecesaaryconse- 
quenoa  of  the  destruction  of  the  trin-hoofle.  —West- 
em  Assur.  Co.  v.  Stoddard,  (Ala.)  7  So.  839. 

 Knowledge  of  agent. 

6.  Where  an  application  for  insurance  states 
that  Che  insured  is  the  owner  taf^  at  ttae.irop- 

Digitized  by  VjOOQIC 


974 


INDEX. 


er^,  and  tha  poUoy  Issued  Huxeon  nutkes  Qie  ap- 
pticatlon  a  wairantynprnwlioselinMudi  the  poller 
shall  Ite  void,  the  insurer  cannot  avoid  the  policy 
on  the  groaQd  that  the  insured  was  in  fact  only  a 
life-tenant,  when  that  fact  was  made  known  to  the 
insurer's  a«ent  at  the  time  the  policy  was  issued, 
TLoCx  to  him  being  constrnctiTe  notice  to  the  In- 
surer.—Western  £ma.  Co.  T.  Stoddard,  (Ala.)  7 
eo  .  379. 

6.  A  policy  previously  Issued  on  the  same 
property,  through  the  same  agent,  bnt  from  a  dif- 
ferent company,  la  not  admissible  In  evidence  to 
show  such  knowledge  as  to  the  state  of  the  title 
on  the  part  of  the  agent;  It  not  being  shown  that 
he  was  at  that  time  in  any  way  connected  with 
the  defendant  ocnnpany.— Western  Assnr.  Ca  ▼. 
Stoddard,  (Ala.)  7  8o.  379. 

7.  In  an  action  on  a  policy  Issued  on  an  appli- 
cation misstating  the  condition  of  the  title,  plain- 
tiff  cannot  reoorer  the  loss  upon  the  property  as  to 
which  ttkere  was  the  breach  of  warranty,  where 
there  is  no  evidence  that  the  agent  was  InfWmed 
of  the  true  state  of  the  title.— Western  Assnr.  Co. 
V.  Stoddard,  (Ala.)  7  Bo.  879. 

Condition  of  polioyt 

8.  A  condition  in  an  insurance  policy  that  it 
might  be  tenninated  at  any  time  at  the  option  of 
the  company,  on  giving  notice  to  that  effect,  and 
refunding  a  ratable  proportion  of  the  premium, 
confers  no  authority  to  reduce  the  amount  insured. 
—Western  Assnr.  Ca  T.  Stoddard,  (Ala.)  7  Bo. 
879. 

0.  A  suit  to  recover  possession  of  a  dwelling- 
house  on  a  tract  of  land  assigned  to  a  widow  as 
dower  is  not  such  litigation  as  will  cause  the  fois 
feitnre  of  a  policy  of  insurance  on  a  gin-house  sit- 
uate on  tiie  same  tract,  which  is  conditJoned  to  be 
void  if  the  premises  were  involved  in  litigation. 
— Western  Aasur.  Co.  r.  Stoddard,  (Ala.)  7  So. 
S79. 

10.  An  insurance  poHoy  provided  that,  "If  the 
Interest  of  the  assured  in  the  property  be  other 
than  an  absolute  fee-simple  title,  *  •  *  it  must 
be  so  represented  to  the  company^  and  so  expressed 
in  the  written  part  of  this  policy. "  The  insured 
held  title  as  cestuig  que  tnitt£nL  and  under  a 
deed  purporting  to  convey  an  absointe  fee-rimple 
titlefrom  the  otoereestuls  que  tnutent,  and  their 
beneflclal  ownership  was  sola  and  ondlspnted. 
Held,  that  their  interest  was  equivalent  to  an  ab- 
solute fee-simple  title  as  contemplated  by  the 
l^icy.— Phoenix  Ins.  Co.  T.  Bowdra,  (Hiss.)  7  So. 

— —  Waiver. 

11.  If  the  amnt,  vrith  knowledge  or  notice  that 
the  title  of  the  insured  Is  only  a  Ufa-estate, 
places  the  insurance  and  receives  the  amount  of 
the  premium  as  upon  an  absolute  title,  the  insured 
Is  entitled  to  the  same  compensation  for  loss  as 
if  she  bald  the  fee.— Westen  Aamr,  Oo.  v.  Stod- 
dard, (AlL)  TSo.  879. 

Amount  <^  loss. 

IS.  When  property  la  valued  at  •90,000,  and  an 

iB8uranceefff>otedonl-86  of  said  amount,  and  there 
is  a  total  loss,  the  company  U  responsible  for  the 
amount  Insured,  fS.ftOO,  upon  which  It  received  a 
premium.  The  policy  cannot  be  iwnstrued  to  mean 
that  the  insurer  is  liable  only  for  of  the  loss. — 
Westingbouse  Blectrio  Co.  T.  Western  Assur.  Co., 
(La.)  7  So.  7a 

Frooft  of  loss — Waiver. 

18,  A  Ura  insurance  policy  stipulated  that  the 
assured,  within  80  days  after  lose,  furnish  com- 
plete proofs  thereof,  aooompanied  by  a  builder's 
estimate  of  the  value  of  the  building.  Held,  that 
a  general  agent  of  the  company  having  authority 
"to  transact  the  business  of  insurance  "  within  the 
state  may,  after  a  loss,  bind  the  company  by  a  pa- 
rol waiver  of  those  conditions,  notwithstanding 
the  policy  provides  that  a  waiver  shall  be  void  un- 
less in  writiug,  and  indorsed  thereon. — PhflBulx 
Ins.  Co.  V.  Bowdre,  (Miss.)  7  So.  SOd, 

Aotions  on  policy— Evidence. 

14.  In  an  action  on  an  insurance  policy  ifae  tes- 
timony of  flie  insured  that  he  had  no  knowledge 


of  the  reduction  in  the  unount  of  the  insurance 
till  it  became  necessary  to  enmine  the  policy, 
while  trying  to  adjust  the  loss,  is  admissible 
but  not  testimony  as  to  what  he  then  said.  —West- 
ern AstDT.  Co.  V.  Stoddard,  (Ala.)  7  Ba  STSl 

INTEBEIST. 

See,  also,  JTmtni' 

Bunning  of  interest. 

1.  In  an  action  against  the  vendee  for  specific 
performance  of  a  contract  to  purchase  land  ao- 
qaired  by  a  married  woman  during  coverture,  in- 
terest on  the  cash  part  of  the  prioe  Is  properly  al- 
lowed only  from  date  of  judgment,  since  the  ven- 
dee cannot  be  compelled  to  accept  title  until  she 
has  rebutted  the  presumption  tlut  the  land  so  ao- 
^nired  by  her  was  community  propertr.— Dnrmtr 
V.  Hnsaochia,  (La.)  7  So.  M(t  ^ 

Bate. 

B.  Under  Rev.  (Avll  Code  La.  arts.  1040,  S93L 

Interest  exceeding  H  per  cent,  cannot  be  allowed 
on  a  sum  actually  due,  in  the  absence  of  written 
evidence  of  an  agreement  to  pay  snob. — ^Duiruty 
V.  Uusaootaia,  (La.)  7  So.  SSlk 

InterrogatoiieB. 

See  Dtoootwry. 

Intervention.  • 
Sea  attachment,  10, 11. 

Inter  Vivo& 

SeeOtfts. 


XNTOXICATma  UQXTOBa 

Constitationality  of  act— Delegation  of 
power. 

1.  Under  Const.  Ll  art  170,  declaring  the  sale 
of  alcoholic  liquors  a  police  regulation,  and  con- 
ferring upon  toe  general  assembly  the  power  to 
regulate  their  sale,  the  general  assembly  may  del- 
egate auoh  power  to  the  several  police  juries,  and 
may  provide  a  uniform  penalty  for  the  violation  of 
any  regulations  made  inr  them.— state  v.  Harper, 
(La.)  7  So.  446. 

Local  option. 

S.  Aot  Ala.  De&  7.  1880,  provided  for  His 
holding  of  an  election  in  the  county  nS  Calhoun 
for  tbe  pmrpose  ot  determining  whether  the  sale 
of  intoxloaung  liquors  thevein  should  be  pKAit>- 
ited.  In  oase  a  majoribr  of  the  votes  cast  at  snob 
election  was  in  favor  of  prohibition.  It  was  made 
the  duty  of  the  probate  Judge  to  give  notice  of 
that  fact  by  pubncatlou  for  80  d^.  Sections  6 
and  6  further  provided  that  after  the  oompleUonof 
such  notice  the  selling  or  giving  away  oi  intoxl- 
oatlng  liquors  should  be  a  mlsoemeaDor  punisha- 
ble by  fine  and  Impristmment.  Section  9[«ovided 
that.  If  an  election  was  held  under  the  provlaions 
of  the  act  in  1887,  the  provisions  of  the  Mth  and 
sixth  sections  "shall  not  take  effect  until  after  the 
80th  day  of  A^ll,  1887,**  irtiich  was  more  than  00 
days  after  the  adjoununent  of  the  legisdatura. 
Heldy  that  this  section  took  the  provisions  of  the 
act  oa  the  subject  of  the  election  out  of  the  oper- 
atiou  of  Code  Ala.  1876,  {  4448,  providing  that  no 
penal  act  bhall  go  Into  affect  until  80  days  after 
the  adjournment  of  the  legislature  nnd  tuat  part 
of  the  aot  was  in  effect  from  the  date  €d  ita  ap- 
proval.—Olmstead  V.  C^rook,  (Ala.)  7  So.  776. 

 Election  to  adopt. 

8.  Themerefaotthatthe  arderajmolntlngsiidi 
election  recites  that  it  was  made  by  the  court, 
while  the  statute  In  terms  confers  authority  to 
make  it  on  the  Judge,  is  not  sulflclent  toavoid  the 
election  where  the  order  Is  signed  by  the  Judge, 
and  professes  to  be  made  under  the  atatutoiy  au- 
thority.—Olmstead  V.  Crook,  (A^)  7  Sou  77Qk 
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4.  A  pDUIestloti  of  Che  result  of  the  election 
In  all  the  newspapers  of  the  county  being  a  oon- 
-dltlon  preoedent  to  Qie  taking  effect  of  the  prohi- 
bitleo  of  tite  act,  notice  which  Is  not  pnhilahed 
In  all  of  tiiem  le  ineffectual ;  bat,  where  tne  proper 
notice  Is  published  as  soon  as  the  invalidity  of 
Uie  former  has  been  determined,  the  prohibition 
will  take  effect  thoreafter,  as  provided  by  the 
terms  of  the  act— Olmstead  t.  Crook,  (Ala.)  7  Bo. 
776. 

5:  Sess.  Acta  Ala.  1880-87, p.  671,  (an  actto  pro- 
hibit the  sale,  ^vlag  away,  etc.,  of  intoxlcaling 
Uqoors  In  Calhoun  county.)  provide  (sections  1, 2, 
8,  4)  for  an  election  to  ascertain  the  wishes  of  the 
pe<q;>le  as  to  prohibiting  the  sale  of  intoxicating  liq- 
uors in  the  connty,  and  that  if  a  maj  ority  of  the  votes 
be  for  prohiUtioii  the  probate  juase  slwU  raoncd 
the  result  In  bis  office,  and  give  noace  for  80  days, 
by  publioalion  In  all  the  newspapers  published  in 
the  ooQQty,  that  a  majority  of  the  qualified  voters 
voted  for  prohibition ;  and  (sections  6, 6)  that  after 
the  expiration  of  said  80  days*  notloe  it  shall  be  Qn> 
lawful  to  sell,  give  away,  or  otherwise  dispose  of  In- 
toxicating liquors  in  said  county,  etc  Held,  that 
the  publication  of  the  ootlce  of  the  result  of  the 
elecnon  in  all  tbe  papers  designated  was  a  con- 
dition precedent  to  the  operation  of  sections  5  and 
6.  and  that  the  burden  m  proving  snch  publication 
was  on  tbe  state.— Toole  t.  State,  (Ala.)  7  So.  49. 

6.  As  there  la  no  vrorisiim  In  the  ctatnte  for 
the  making  or  reoording  of  an  ordw  of  pnblioaUou, 
or  for  the  recording  of  the  ootioa,  tbe  record  of  such 
order  and  notice  is  incompetent  and  immaterial  to 
prove  the  publication  of  the  notlce-^Toole  v.  State, 
<Ala.)  7  Bo.  43. 

7.  There  is  no  presnmptioa  arising  from  the 
zact  tnat  it  was  the  duty  of  tbe  judge  to  have  such 
notice  published,  that  it  was  In  fact  subllsbed. — 
Toole  V.  State,  (Ala.)  7  So.  42. 

8.  The  cerUflcation  of  the  retnms  of  a  Ioca\ 
option  election  by  a  majority  of  tbe  commissioners 
Sa  sutdcient.— Fuillwood  v.  State,  (Miss.)  7  So.  48S. 

— —  Eleotion  to  repeal. 

&  Under  Aot  Ala.  Harsh  19,  Itm.  (local  option 
tow,)  proTldliig,  in  section  11,  tiiat  after  the  lapse 
of  18  moutlis  nom  an  eleotion  estaUlshlng  prohi- 
bition in  a  given  district,  or  refusing  to  repeal  it, 
**any  oitisen,  being  a  freeholder  within  such  limits, 
desiring  to  have  tne  order  revoked, "  may  petition 
for  a  new  eleotion,  the  new  electdon  cannot  be  called 
fora  territory  forming  a  part  only  of  that  for  which 
the  first  election  was  held. — Caldwell  v.  Grider, 
(Ala.)  7  Bo.  206. 

10.  A  freeholder  of  that  part  of  the  original  dla- 
trlot  in  which  the  new  election  is  sought  to  be  held 
is  entitled  to  intervene  in  the  proceedings,  by  pe- 
tition, to  set  aside  tbe  order  for  tbe  new  election 
for  DOD-complianoe  with  tiie  statate.— Caldwell  v. 
Grider,  (Ala.)  7  So.  SOB. 

 Conflict  with  pthar  liquor  legisla- 
tion. 

11.  Act  Miss.  Marob  16,  1886,  amending  Code 
Miss.  1880,  1  1112,  which  prohibits  the  sale  of  vi- 
nous and  other  liquors,  in  quantities  of  less  than  a 
sallim,  without  a  license,  provides  that  any  per- 
son may  sell  wine  made  of  grapes,  or  other 
froits  grown  by  himself.  In  any  oiuuitity  not  less 
than  one  pint,  without  paying  a  tax  or  obtaining 
a  license,  provided  that  nottung  therein  shall  be 
eona trued  to  Interf^  with  any  local  law  prohib- 
iting the  sale  of  native  wines,  etc.,  and  repeals 
all  conflicting  acts.  Held,  thatlt  repeals,  sofaras 
ft  is  in  confiict  with  it.  Act  Miss.  March  11,  1880, 
which  provides  that,  upon  the  submission  to  taia 
adoption  "bj  tlie  qualified  electors  of  any  connty  of 
local  option,  it  shall  not  be  lawful  for  any  per- 
son  within  such  county  to  sell  any  alcoholic, 
q>irituous,  vinous,  malt,  or  intoxicating  Uqurara. 
— Eohlbrunner  t.  State,  (Miss.)  7  So.  288. 

12.  Act  Pla.  March  S,  l6na,  (chapter  8406.)  en- 
acts that  no  person  shall  be  licensed  to  sell  intox- 
icating liquors,  until  he  has  obtained  from  the 
county  oommissioners  a  permit  to  sell  tbe  same,  to 
be  issued  by  them  on  his  application,  signed  by  a 
majority  of  the  registered  voters  of  the  election 
dlstrlot  in  which  tbe  privilege  of  selling  is  to  be 
■exercised,  and  duly  proven,  and  pnbUsbed  in  the 


manner  prescribed.  Held,  that  this  act  was  not 
repealed  by  the  nineteenth,  or  local  option,  article 
of  Const  Pla.  1886,  providing  for  elections  to 
decide  whether  the  sale  of  intoxicating  llquoi-s 
shall  be  prohibited  in  a  county,  and  giving  to  a 
maj(^^  TOte  oast  in  an  eleotion  district  in  favor 
of  prohibition  tbe  effect  to  prohibit  sales  in  such 
district,  altiioagh  the  majority  of  tbe  a^regate 
vote  of  a  oounbr  may  be  against  problbition.— State 
V.  Smith,  (Fla.)  7  So.  (MS. 

IiiceiiBes* 

18.  Act  Ala.  Feb.  23, 1889,  |  7,  snbd.  10.  which  ■ 
authorizes  the  mayor  and  city  cotmcil  of  the  city 
of  A.,altaated  insaidCalhoi.n  county,  "to license, 
tax,  and  regulate  •  »  •  retailers, "  does  not  oi 
itself  repeal  Hie  former  general  act  prohibiting 
the  aale  oi  intoxicating  liquors  in  the  county,  but 
8a<^  x^eal  can  only  be  effected  by  tbe  passage 
of  an  ordinance  onder  the  later  act,  llcenatng  re- 
tailers of  intoxicating  liquors.— Olmstead  T.  Crook, 
(Ala.)  7  So.  776. 

14.  Act  La.  1886,  No.  101,  providea  that  If  liq- 
uors are  sold  In  connecticm  with  the  business  of 
erooer  in  len  quantities  than  five  gallons  tbe 
lioense  for  such  additional  bnsineas  shall  be  t2iat 
provided  for  in  section  11  of  the  act.  It  Is  further 
provided  that  such  license  shall  not  be  less  than 
•50.  Held,  that  as  section  11  is  not  applicable 
that  section  regulating  several  distinct  kinds  ox 
business,  vvith  different  systems  of  lioense,  none 
of  which  embrace  the  business  of  grocer,  it  was 
proper  to  fix  the  license  of  a  grocer  selling  In 
quantities  less  tlian  five  gallons  at  $50.— Ci^  of 
New  Orleans  v.  Clark,  (La.)  7  So.  S8. 

15.  Acta  Ala.  1886-87,  p.  671,  provide  that 
when,  at  an  election  in  regard  to  the  local  pro- 
hibition of  tbe  liquor  trafflo,  a  majority  of  the 
voters  are  in  favor  of  prohibition.  It  shall  be 
1^  duty  of  tbe  |»robate  judge  to  record  the  re- 
sult In  Els  olBce,  and  give  notice  of  it  for  SO  days 
In  all  the  newspapers  published  in  the  county. 
Held,  that  a  peremptory  mandamus  to  grant  a 
license  vrould  not  be  issued  to  a  probate  Judge 
when  it  appears  that  the  notioe  was  in  process  of 
publication  at  the  time  of  application  for  the 
license,  as  the  effect  of  Its  Issue  would  be  to  de- 
cide the  constitutionality  of  the  prohibition  law 
before  a  proper  case  Is  presented. — Ramaguano  v. 
Crook,  (Ala.)  7  So.  247. 

16.  ITnder  Code  Ala.  1 1S19,  requiring  as  aom- 
ditiou  precedent  to  the  granting  of  a  liquor  11 
cense  that  t^e  applicant  produce  to  the  judge  of 
probate  a  recommendation  signed  by  20  hoase- 
holders  and  freeholders  residing  within  the  corpo- 
rate limits  of  the  town  In  which  be  proposes  toen- 

gage  in  the  business,  a  petition  to  compel  the  pro- 
ate  judge  to  Issue  a  license,  stating  thatappllcant 

Sroduoed  the  recommendation  of  more  lEian  30 
onsebolders  and  freeholders  of  "said  town  and 
district, "  is  not  sufficient,  as  it  does  not  show 
that  they  all  reside  within  town  limits. — Glenn 
V.  Lynn,  (Ala.)  7  So.  924. 

17.  The  petition  should  also  show  that  appli- 
cant  has  filed  the  affidavit  required  by  sectirn 
12120  as  a  oonditlon  precedent  to  obtaining  a  li- 
cense.—Glena  V.  I^rnn,  (Ala.)  7  So.  884. 

Power  of  municipal  oorporation. 

18.  Act  Ala.  Feb.  28,  18S9,  incorporutiug  the 
city  of  Anniston,  in  section  7  confers  on  the 
mayor  and  council  power  to  provide  for  tht  pun- 
ishment of  any  offense  punishable  under  the  laws 
of  the  state.  The  same  section  confers  special 
power  "to  license,  tax,  and  regulate  *  *  *  re- 
tailers, "  etc.  Held,  that  as  to  retailers  of  intox- 
icating liqi  ITS  the  general  provision  is  limited*  by 
the  special  one,  and,  under  the  authority  to  license 
and  regulate,  thecounoil  cannot  pass  anordinaocis 
prohibiting  the  sale  of  liquor.— Ex  parte  CHty  of 
Anniston,  (Ala.)  7  Bo.  779. 

Authority  of  police  jury. 

19.  Kev.  Bt.  La.  S  1211,  authorises  police  jnnes 
to  make  such  regulations  as  to  tbe  sale  of  intozicab* 
ing  liquors  as  tney  may  see  fit,  or  to  withhold  li- 
censes from  drinking  shops.  By  section  1219  the 
state  relinquiahea  all  right  to  grant  licenses  where 
tbev  are  probiUted  by  police  jiuie»i  and  section 
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1816  tmpoaes  anniform  penalty  for  tba  Mle  of  Uqaor 
witbout  a  license  from  the  local  autboritieB.  Held, 
that  a  police  jury  haa  no  aatborlty  to  pass  an  or- 
dtnance  prohlDlUng  the  sale  of  liquor,  and  fixing  a 
penaltr  for  Ita  Tlolatioii.— State  r.  Airper^La.)  7 
Bo.  440:  P<rtioe  Jurr  of  Llnoolu  Pwiah  T.  Harper, 
Id.  716. 

Illegal  Bales. 

20.  Under  Acts  Ala.  1880-81,  p.  148,  which  pro- 
hlhlta  the  sale  of  liquor  ]n  "beat  number  two, 
known  as  'Fairfield  Beat,*  In  Covington  ooun^,'' 
an  Qorder  of  the  conunlasionen*  ooort  of  the  counter, 
chuiging  the  bomularles  of  the  beat  so  as  to  add 
a  portion  of  it  to  an  adjoining  beat,  does  not  au- 
thorize the  sale  of  llatior  In  that  portion.— Frest- 
wood  T.  State,  (Ala.)  7  So.  859. 

91.  Where  IntozlcatiDff  Uqaors  are  sold  at  a  bar, 
contrary  to  law,  hy  a  person  apparently  in  cbarge 
as  clerk,  the  sale  Is.  in  the  absence  of  eyldeoce  to 
thecontrarr,  a  sale  by  theowaerof  the  bar.— Fall- 
wood  V.  State,  (Miss.)  7  So.  483. 

 Sale  to  minor. 

30.  Where,  at  the  suggestion  of  the  seller  of  In- 
toxicating liquors,  a  by-stander  is  induced  by  a 
minor  to  purchase  liquor  for  him,  and  with  nis 
money,  the  effect  is  the  same  as  it  the  sale  had 
been  made  directly  to  the  minor.— lilleB  t.  State, 
(Ala.)  7  So.  19S. 

Criminal  proseoation. 

28.  Code  Ala.  $  4037,  provides  that  on  Indict- 
ment for  the  illegal  sale  of  intoxioating  liquors  it 
18  sufBcient  to  charge  tnat  defendants  sold  with- 
out license,  and  contra^  to  law,  and  on  the  trial 
any  act  in  violation  of  the  law  may  be  proved; 
and  that  such  form  shall  be  sufBoient  for  tue  vio- 
lation of  any  special  or  local  laws.  Held,  that  on 
auoh  indictment,  though  the  solicitor  may  elect  to 
wosecntB  defendant  onder  the  general  statute, 
ne  may,  on  proper  evidence,  be  convicted  under 
tiw  wpeclal  statute  applicable  to  the  place.— 01m- 
■teadLv.  State,  (Ala.^  7  So.  77B. 

34.  On  an  Indictment  tor  selling  lotoxlcatlog 
liquors  without  a  Ucense,  under  Act  Fla.  June  18, 
1887,  8  10,  providing  that  persons  making  such 
sales  shall  oe  guUty  of  a  misdemeanor,  it  is  no  de- 
fense that  defendant  has  tendered  to  the  proper 
officer  tbe  license  tax  prescribed  by  that  act,  where 
the  sales  were  made  before  tbe  license  waa  fpranted. 
—Roberts  v.  State.  (Fla.)  7  8a  SeU 

 Indlotment. 

26.  Act  Fla.  June  18, 1887, 1 9,  provides  that  no 
intoxicating  liquors  shall  be  permitted  to  be  sold, 
unless  the  license  tax  imposed  by  the  act  is  first 
paid  and  a  license  for  sucb  sale  taken  out.  Sec- 
tion 10  provides  that  "any  person  *  •  •  that 
shall  carry  on  or  conduct  any  business  •  *  • 
for  which  a  license  is  required,  witbout  first  ob- 
taining such  license,  shall  *  *  *  be  guilty  of 
a  misdemeanor, "  etc.  Held,  tbat  an  Indictment  la 
aufiicient  under  thia  act  which  charges  tbat  de- 
fendant '*did  encage  in  and  manage  tbe  business 
of  a  dealer  in"  intoxicating  liquors,  without  hav- 
ing first  taken  out  a  license  therefor,  as  required 
by  law.— Roberta  v.  State,  (Fla.)  7  Bo.  861. 

2ft.  Under  Act  lOas.  ^KwovedFebroaryltlSSe, 
nrohlbltlng  the  sale  of  malt  Uqoors  "at  or  within 
Oiree  miles  of  Frovldence  College,  sltoated  In  the 
county  of  Lee  and  In  the  state  of  MlssiBsippi, "  an 
indictment  cliarglng  that  defendants  sold  aach 
liquors  "at  NettIeto>n,  in  violation  of  an  act  of  the 
legislature  approved  February  I,  1889,  wititled 
*An  act  to  Incorporate  Providence  College,'"  etc., 
and  not  alleging  that  the  sale  was  made  within 
three  miles  of  Providence  College,  is  fatally  de- 
fective.—Ragan  T.  State,  (Miss.)  7  So.  280. 

27.  By  the  charter  of  the  town  of  P.  it  was  un- 
lawful to  aoU  vinous,  spirituous,  or  malt  liquors, 
"except for  sacramental purposes;''and it  was  also 
unlawful  to  sellUquots  In  M.  county,  wherein  P.  is 
situated.  Held,  that  an  Indictment  which  charged 
defendant  with  unlawfully  selling  liquors  in  P., 
"not  being  wine  sold  for  sacramental  purposes, " 
was  not  bad,  as  charging  the  offense  under  both  the 
charter  and  the  general  law.  although  tending  to 
confoae  by  reason  of  the  immaterial  averment  ex- 


clodlng  the  exception  allowed  by  the  charter.— 

Stone  V.  SUte.  (HisB.)  7  So.  SOO. 

28.  in  a  prosecution  for  dealmg  In  splrltnons  liq- 
uors without  a  lloense,nnder  Act  Kla.  March  5,  IBiSt, 
It  was  not  necessary  for  tbe  indictment  to  allege 
tbat  defendant  was  not  a  drugglstat  the  time  of  the 
sales  of  liquor,  nor  that  the  Uquor  was  not  naed  by 
a  druggist  in  compounding  medicines,  and  the 
preparation  of  presorlptions  made  by  a  regular 
practicing  physician.  If  It  was  a  fact  that  the  liq; 
uor  was  sold  as  acomponent  part  of  medlcioea  upon 
such  prescription,  it  was  a  matter  of  defense.— 
Baeumel  v.  State,  C^l&J  7  Ho.  STL 

— ~-  ETldenoe. 

99.  Under  an  indictment  charging  defendant 
with  selling  liquors  without  a  license.  It  is  error 
to  admit  evidence  of  more  than  one  sale. — Stone  v. 
State,  (Hiss.)  7  So.  500. 

80.  On  a  trial  for  unlawfully  Belling  intoxlcat- 
ing  liquor,  where  it  la  apparent  that  tbe  indict- 
ment refers  to  a  sale  testUfed  to  a  witness  for 
the  state.  It  Is  error  to  ask  defendant,  on  his  cross- 
examination,  as  to  a  different  transaction  with  re- 
spect to  Intoxicating  liquor. —Ballcfy  t.  State, 
(Miss.)  7  So.  848. 

 Presumption. 

81.  Admrgethat'ttaefiMithattliedafendanrs 
place  of  businesa  waa  a  drug-store  does  not  raise 

any  presumption  in  his  favor;  and,  if  theatatehas 
proven  to  your  satisfaction  that  any  single  sake  of 
spirituous  liquors  was  made  by  the  defendant,  and 
the  defendant  has  not  then  shown  tbat  auoh  sale 
was  justified  under  the  privileges  of  a  druggist, 
which  he  claims,  then  you  should  convict,"— is 
correct.— Baeumel  v.  S*M9,  (Fim.)  7  8a  S7L 

 Instructions. 

82.  On  Indictment  for  unlawfully  retailing  spir- 
ituona  liquors,  the  evidence  showed  tout  defend- 
ant built  a  lemonade  stand,  and  sold  lemonade,  in 
front  of  a  tent  which  he  had  hauled  to  a  place 
when  there  was  a  public  girtherine,  A  stranger 
owned  the  tent,  and  sold  wniaky  in  lb  Defendant 
kept  hia  loe  in  the  twit,  but  was  not  connected 
with  the  sale  of  the  whisky.  Held,  that  it  was 
error  to  charge  the  jury  that  if  they  believed  that 
defendant  was  owner  of  the  whisky,  or  in  any  way 
participated  In  Ita  sale,  or  enoonraged  the  sate,  as 
agent,  servant,  or  clerk,  tw  waa  guilty.- Btdlia  t. 
State,  (Miss.)  7  So.  890. 

 Verdict. 

83.  Where  on  an  indictment  charging,  in  two 
connia,  (1)  selling  liquor  to  a  mlara-,  and  (3)  sell- 
ing liquor  without  license, — ^there  Is  a  general  ver- 
dict 01  gailty,  but  the  court,  on  motion  for  new 
trial,  finds  that  the  second  count  is  not  sustained, 
while  the  first  is,  and  sentences  defendant  on  that 
only,  defendant  cannot  complain  that  the  verdict 
is  broader  than  was  warranted  by  the  evidence. 
-Jones  V.  State,  (Miss.)  7  So.  m 

 Penalty. 

84.  Where  the  penalty  prescribed  for  the  viola- 
tion of  the  act  under  which  the  defendant  was  con- 
victed was  not  less  than  double  the  amount  of  the 
license  required  to  authorize  the  selling  of  liquor. 
9600.  a  fine  of  tUOO  for  the  violaUon  of  said  act  waa 
not  exoessive.- Baeumel  T.  State,  (FIl)  7  So.  87L 

Of  offenses,  see  indfetm«nt  and  InformaUon,  8. 


JXTDGB. 

See,  alao,  J^aHcet     the  Peooa 

Disqualifloation. 

1.  Under  McClel.  Dig.  Fla.  p.  887,  $  88,  provid- 
ing that  no  judge  shall  sit  in  any  cause  in  which 
he  is  intensted,  or  in  which  he  would  be  exoluded 
from  being  a  Juror  by  reason  of  interest,  the  In- 
terest which  disqualifies  a  judge  Is  a  property  in- 
terest In  tbe  action  or  its  result,  In  oontiadistlnc- 
tion  to  an  interest  of  feeling  or  sympathy  or  bias, 
that  would  disqualify  a  juror.- £<z  parte  Harris^ 
(Fla.)  7  So.  iT^  ir-^ 
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9.  There  Is  do  affinity  between  a  hasband's 
brotiier  and  tbe  wife's  brother,  so  as  to  dist^ualify 
the  former  from  sitting  as  jvAge  la  a  criminal 
THtwecutioo  In  which  tbe  wife's  brother  is  defend- 
ant, under  McCleL  Di^-  Fla.  p.  887,  S  2A,  providing 
ttiat  no  judge  shall  sit  in  any  cause  in  which  he 
wonld  be  disqualtfled  by  reason  of  afflni^  to  any 
«f  the  parties.— Ex  parte  Harris,  (Fla.)  7  So.  1. 

Ftoa  for  reousation. 

S.  Where  a  plea  for  the  reoosatlon  of  a  Judge 
assigns  none  of  the  groands  defined  and  limited 
for  recusation  by  Code  Prac.  La.  arts.  888,  340,  It 
may  be  treated  as  frivolous  and  made  for  delay, 
and  set  aside  without  reference  to  a  judge  ad  hnc 
to  detsrmiiM  iL— State     Chantlalo,  (La.)  7  So. 

ooe. 

Appealable  judgments  and  orders,  see.^4>pea{,4-7. 
Decree  in  equity,  see  Equlfyt  24. 
On  bail-bond,  see  Bailt  B-IB. 

By  oonfessioa. 

1.  The  right  to  be  served  with  citation  before 
judgment  Is  one  which  may  be  waived  by  tbe  mak- 
er of  a  note,  desiring  to  oonfaas  judgment  thereon, 
at  the  time  of  tbe  execution  of  the  note,  and  such 
waiver  may  be  afterwards  enforced  against  him 
according  to  his  agreemeub— Stein  t.  Branner, 
(La.)  7^  718. 

By  defitnlt. 

S.  That  a  judgment  is  by  default  Instead  of 
nil  diclt  is  barmfess  error.— Klyton  Land  Co.  v. 
Morgan,  (Ala.)  7  So.  m 

8.  Where,  in  action  walnst  five  defendants 
on  a  note,  tbe  declaratmn  Is  verified  under 
Acts  Miss.  1888,  a  46,  $  8,  and  service  is  had  80 
days  before  tbe  return- term  on  three,  and  aU  five 

elead  the  general  issue  nnveiifled,  plaintiff  may 
ave  judgment  by  default  against  tbe  three  served, 
but  not  against  the  otiier  two,  under  section  1 
of  that  chapter,  providing  that,  where  process 
is  served  80  di^s  before,  actions  ex  contractu 
■ball  be  trlaUa  attiie  return-term  unless  a  mer- 
itorious defense,  supported  by  affidavit,  is  dis- 
posed by  the  answer,  —  Oglesby  t.  Stribling, 
(liiss.)  7  Ba  408. 

4.  Parties  permitting  a  suit  to  be  tried  In  their 
absence,  and  without  counsel,  cannot  oomplatn  of 
iMing  treated  as  in  deteult.— B^ton  Lend  Co.  v. 
Uorgan,  (Ala.)  7  Bo.  248. 

5.  Defendant  testlfled  positively  In  a  proceBa 
Ing  to  set  aside  a  judgment  by  deteult  niat  he 
was  not  served  with  summons.  It  appeared  tbat 
be  was  absent  from  the  county  at  tbe  tune,  and  for 
two  days  before,  and  one  aitOT,  the  date  of  the 
nurported  service  of  tbe  writ.  He  showed  as  a  de- 
fense a  release  by  plaintiib,  which  he  had  been 
at  great  pains  to  acquire.  The  evidence  of  tbe 
officer  in  whose  hands  thewritwas  placed  was  in- 
definite and  uncertain,  and  only  to  the  effect  ttiat 
no  retoms  were  made  except  upon  personal  serv- 
ice; that  itwas  a  freqnant  oostom  to  send  process 
to  persona  not  officers  to  serve,  and  to  make  re^ 
tmms  an  thsAr  atatsmsnts  of  servioe;  and  tliat  be 
bad  no  Independent  racolleotion  of  baving  served 
the  summons  in  question.  Held,  that  a  decree 
perpetually  enjoining  the  enforcement  of  the  jndg- 
ment  was  proper.— Rice  t.  Tobias,  (Ala.)  7So.  7fl6. 

Bendition  aod  entry. 

6.  An  order  was  duly  entered  upon  the  record 
of  a  tex-m  of  the  circuit  court,  In  the  following 
language,  omitting  the  title  of  the  cause  and  the 
signature  of  the  judge:  ** It  appealing  that  notice 
was  given  of  this  motion,  and  tbe  same  being  ai^ 
gued,  it  is  ordered  that  the  motion  be  granted ;  to 
which  ruling  counsel  for  plaintiff  excepted,  and 
the  plaintiff  is  allowed  thirty  d^sto  file  bill  of  ez- 
oeptions  and  perfect  appeal. "  Held,  that  this  Is  a 
final  judgment  as  distinguished  from  a  direction 
for  a  more  formal  entiy  by  the  derk.— Williams 
T.  Hutchinson,  (Fla.)  7  Bo.  352. 

7.  A  judgment  against  a  non-resident,  proper- 
ly represented  in  a  litigation  bv  a  curator  ad  hoc. 
Involving  tlie  effect  of  a  judlclsl  mortgage  inscrip- 
tion on  real  estate  In  this  state,  ought  to  be  explic- 
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it,  on  Its  face,  to  that  effect,  to  bind  tbe  absentaib 
— Durruty  v.  Musacchia,  (La.)  7  So.  065. 

Bes  adJudloAta. 

8.  Where  an  applloati<»  by  the  administrator 

for  ail  order  of  saw  of  the  land  to  payadebtof  da- 

cedent'sthat  is  notsuUectto  anyexemption  Isde- 
nied,  and  the  widow's  invalid  claim  of  nomestead 
exemption  allowed,  and  the  estate  is  subsequent- 
ly  declared  insolvent,  the  creditor  cannot  subject 
the  land  to  his  debt  after  the  widow's  death,  as 
the  order  allowing  the  homestead  exemption, 
from  which  no  appeal  was  taken,  Is  final,  and  de- 
cisive of  hU  rights.— McDonald  t.  Berry,  (Ala.) 
7  Bo.  838. 

9.  Plaintiff,  as  administrate,  seeka  to  enforce 
a  vendor's  Hen  for  an  unpaid  balance  of  purchase 
money.  The  evidence  on  a  former  Eippeal  showed 
that  a  number  of  items  sought  to  be  onset  as  credits 
prn  tantOy  under  aplea of  paymentof  the  plaintiff's 
claim,  were  oross-demands,  and,  there  being  no 
evidence  of  an  agreement  that  tbc^y  should  be 
treated  as  payments,  they  were  declared  to  be  In- 
dependent crofls-oiaima.  On  the  second  Mai,  on 
the  same  evidence,  they  were  adjudged  barred  as 
croBS-demands  by  the  statute  of  non-claim,  and  a 
referee  was  directed  to  ascertain  the  amount  due 
on  the  claim  in  suit.  Held,  that  this  was  not  such 
an  adjudication  as  to  preclude  further  inquiry  into 
the  character  of  the  items  by  permitting  tbe  intro- 
duction of  additional  testimony  before  toe  referesi 
— HcCurdy  v.  Middleton,  (Ala.)  7  Bo.  BSS. 

10.  A  matter  tendered  as  an  Issue  on  an  execu- 
trix's final  account,  r^lsrly  opposed  by  a  cred- 
itor of  the  succession,  evidenoe  being  adduced 
thereon  pro  et  con,  and  finally  and  contradiotfr* 
ri^  determined  by  a  dettnltive  judgmeoton  appeal, 
cannot  be  thereafter  litigated  between  the  same 
parties.— Succession  of  Duhe,  (La.)  7  Ba  827. 

11.  Exceptions  of  estoppel  and  res  judicata 
are  well  founded  to  a  suit  brought  to  annul  a  will 
after  the  plaintiff  tberein  has  freely  acknowledged 
the  «apa(nUes  of  the  legatees,  and  after  those  have 
been  judicially  recognized  as  such  by  a  judgment 
contradictorily  rendered,  which  has  been  executed 
without  opposition,  and  which  has  passed  b^ond 
review^— Succession  of  Corricran.  (hn.)  7  So.  74. 

12.  The  foots  that  mortgage  creditors  orou^t 
replevin  for  mortgaged  chattels  which  had  been 
taken  under  exeootion,  and  that  judgment  was 
rendered  against  them  tmder  Code  AGss.  $  2633, 
which  forbids  such  an  action  in  such  case,  and 
provides  a  remedy  by  claimant's  Issue,  do  not 
preclude  them  from  thereafter  maintaining  a  bill 
to  foreclose.— CSonn  r.  Bamhalmar,  (HissI)  7  So. 
846. 

EfTeot  on  legislature. 

18.  A  iudlclal  decree  interpreting  a  contract  au* 
thorized  by  legislative  will  cannot  prevent  the  leg- 
islature from  further  legislation,  authorizing  the 
parties  to  alter  or  amend  this  contract,  or  to  annul 
the  existing  and  make  a  new  and  a  different  uon- 
tract.— Conerr  r.  New  Orleans  Water- Works  Ga, 
(La.)  780.  8. 

Iilen. 

14.  Act  Feb.  98, 1887.  (note  to  Code  Ala.  12801,) 
provides  that,  when  a  certified  copy  of  tbe  record 
of  a  judgment  or  decree  for  the  payment  of  money 
is  filed  and  registered  in  the  otnoe  of  the  probate 
judge  of  any  coimty,  such  judgment  or  decree 
**  shall  be  a  lien  npou  all  the  property  of  tbe  defend- 
ant in  such  county  which  is  subject  to  levy  and 
sale  under  execution ;  and  such  lien  shall  continue 
for  10  years  from  tbe  date  of  such  registration. " 
Held  that,  where  a  judgment  creditor  instructed 
the  clerk,  the  day  after  Judgmeat  was  rendered, 
to  withhold  execution  until  further  order,  and  tbe 
same  di^  filed  and  registered  a  certified  record  of 
the  judgment,  the  Uen  of  the  judgment  was  pre- 
served paramount  to  that  of  a  levy  under  a  judg- 
ment obti^ned  after  such  filing  and  registry.— De- 
catur Charcosl  Chemical  Works  T.  Hoses,  (Ala.)  7 
So.  637. 

ForeiKn  judgment. 

16.  A  deoree  rendered  in  a  oonrt  of  one  state 
controls  a  decree  8Uhseq,uenti7  rendered  between 
the  same  parties  and  upon  the  same  subjeot-mat- 
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ter,  in  another  state,  altfaough  the  suit  la  which 
the  later  decree  is  rendered  was  Instituted  flrat.— 
UemphU  ft  C.  B.  Co.  t.  Qnjion,  (Ala.)  7  So.  133. 

16.  One  whoproflactttes  an  appeal  from  a  Judg- 
ment of  a  nisi  priU9  court  of  a  foreign  state  to 
the  supreme  court  of  that  stat&  and  who  suhmita 
himseu  to  the  Jurtsdictiou  of  the  appellate  tribu- 
nal, cannot  impeach  its  judgment,  in  an  action 
brought  thereon  in  this  state,  on  the  ground  that 
the  nisi  prtus  court  had  never  obtained  jurisdic- 
tion of  his  person,  as  the  Judgment  of  the  supreme 
court  merges  that  of  the  lower  oourt— Boaoh  v. 
Prlvett,  (Ala.)  7  So.  SOS. 

Arrest. 

17.  Where  a  complaint,  in  one  of  its  counts, 
states  a  good  cause  of  action,  a  Judgment  based  on 
a  general  verdict  In  plaintiff's  tevor  will  not  be 
arrested  because  of  the  insuffloieaoy  of  another 
countwhlch  budnotbeenpreviouBlyoDleotedto,  as 
Code  Ala.  S  2835,  expressly i»roTides  that  no  Judg- 
ment can  be  arrested  for  any  matter  not  la-erlous- 
ly  oUectad  to,  if  the  oomplalnfe  contains  a  sub- 
stantial oaose  of  action.— Bolomon,  (Ala.) 
T  So.  991. 

Amradment 

18.  Clerical  enors  in  a  jadsment  may  be  amend- 
ed nunc  pro  tunc;— Myers  v.  Conway  £  Ca,( Ala.) 
7  So.  689.  ^  *^ 

19.  Since  Code  Prac  La.  art.  1129,  declares  that 
appeals  from  a  justice  of  the  peace  to  the  district 
court  are  "to  be  tried  in  the  appellate  court  de 
novo, "  the  latter  has  the  same  authority  to  amend 
a  judgment  wblch  it  has  affirmed  on  such  an  ap- 
peal as  it  has  to  amend  a  judgment  rendered  by 
it  in  the  first  instance ;  and  certtomri  does  not  lie 
to  it  on  account  of  such  amendment.— Stale  r. 

Coco,  (lA.)  7  So.  eao. 

20.  On  its  affirmance  by  the  supreme  court,  a 
chancellor's  decree  becomes  merged  in  the  judg- 
ment and  decree  of  the  appellate  tribimal,  and 
cannot  thereafter  be  modified  by  him.— Herstein 
T.  Walker,  (Ala.)  7  Bo.  821. 

Aotions  on. 

21.  The  intermption  of  the  prescription  of  a 
judgment  aotborised  by  Rer.  Civil  Code  La.  art. 
3517,  by  the  issue  of  a  citatiou  to  the  defendant  or 
his  representative  from  the  court  which  rendered 
tbe  judgment,  Is  as  effectual  as  to  third  persons  as 
it  is  to  parties  to  the  reoord.— I^Uanne  t.  Fayne, 
(La.)  7  So.  481. 

Jodioial  Kotioe. 

See  Evfdmce,  1, 2. 

JODIdAIi  SAIiES. 

Of  property  of  decedent,  see  ^ESxecuton  and  Adr 

ministratora,  28-45. 
finder  ezecntion,  see  Execution,  7-9. 

JBffeot. 

1.  Liens,  privileges,  and  mortgages  for  taxes 
are  excepted  from  the  general  rule  tiiat  judioifU 
sales  bare  effect  to  cancel  mortgages  and  prlvl- 
le^s,  and  to  refer  them  for  satisfaction  to  the  pro- 
ceeds of  sale;  as  title  to  the  property  does  not 
pass  to  the  purchaser  until  such  liens  are  dis- 
charged, under  Bev.  Bt  La.  art.  ^19,  prohibiting 
the  execution  of  any  publio  act  of  sale  of  land  un- 
til all  taxes  due  thereon  are  paid.— Suooesaion  of 
Girardey,  (La.)  7  Sa  67& 

Bli^ts  of  purohaser. 

S.  Tbe  plaintiff,  being  tbe  adjudlcatee  of  oer^ 
tain  property  at  a  judicial  sale,  to  effect  a  partition 
thereof  among  the  heirs  of  a  deceased  person,  and 
having  received  an  authentic  act  thereto,  is  the 
holder  of  a  just  and  translative  title,  and  entitled 
to  a  judgment  in  a  petitory  actioo  againat  a  pos- 
sessor without  title.- Brlnkman  v.  Huyghe,  (Ia.) 
7  So.  76. 

Setting  aside. 

8.  In  the  absence  of  excuse  for  tbe  delay,  a 
motion  to  set  aside  a  ilierifl>s  sale  of  lands,  made 


18  years  after  tbe  sale,  will  not  be  entertained, 
though  tbe  purchasers  have  never  obtained  pos- 
sossion,  and  tfaongb  a  suit  Instituted  by  them  for 
possession  11  years  after  the  sale  baa  never  been 
brought  to  trial.  Qualifying  Abercrombia  v.  Con- 
ner, 10  Ala.  m— Powder  v.  Cbeeves,  (Ala.)  7  8a 

sia. 

JuriBdiotlon. 

SeeCoMrfi,*  BquUy,  1;  Jwtilceg  t^f  &ie  Peaoe- 
In  criminal  cases,  see  Crtminal  LaUt  ^ 
Of  action  for  divorce,  see  Dlvorcet  L 

eiinity,  see  /njunoHon.  1-^ 
On  appeal,  see  Criminal  Ziow,  S4, 86u 
Removal  of  infant's  diiabiUtj,  see  Iitfanoy. 

Juiisdlotional  Amount, 

See  AppwO,  8-U. 

JUKY. 

Trial  by,  see  ConBtOuOtmal  Law,  6,  7. 

Competency. 

1.  A  person  is  not  disqualified  to  serre  sa  a 
Juror  simply  because  he  has  a  bad  opinion  of  de- 
fendant's character.- Helm  v.  State,  (Hisa.)  7  So. 
4d7. 

2.  On  an  indictment  for  mnrder  the  fact  that 
a  Juror  states  that  he  wonld  not  give  the  prisoner 
the  benefit  of  a  reasonable  doubt,  but  would  con- 
vict if  there  was  a  preponderance  of  evidence  for 
the  state,  will  not  disqualify  him  where  he  further 
states  that  if  instructed  by  the  court  to  ^ve  tbe 
accused  the  benefltof  a  reasonable  doubt  he  wonld 
do  BO.— State  y.  Foi^  (La.)  7  So.  696. 

8.  On  an  indictment  for  mnrder,  tbe  fact  that 
a  Juror  states  that  he  thinks  one  ought  to  be  sent 
to  the  penitentiary  for  killing  another  in  self-de- 
fense will  not  disqualify  him,  where  ha  further 
states  that.  If  Instmetea  by  the  court  to  acquit  in 
case  defendant  killed  deoeased  in  sdf-iaefeuse,  he 
would  do  so.— State  v.  Ford,  (La.)  7  So.  696. 

 Opinion  formed  on  merits  of  oaae. 

'  4.  A  Juror,  on  examination  on  voir  dire,  stated 
that  he  beard  the  evidenoe  at  a  previous  investi- 
gation, and  had  formed  an  opinion  as  to  tbe  Koilt 
or  innocence  of  the  accused ;  that "  evldeoce  would 
have  to  be  very  strong  to  change  It; "  and  that  "it 
would  be  a  hard  matter  to  set  aside  the  evidence 
he  had  based  his  opinion  on. "  Held,  that  he  was 
not  a  qnaUfled  juror.— King  r.  State,  (Ala.)  7  So. 
760. 

S  Onanlndiotmentformurder,  a'Sxad^opin- 
ion  as  to  defendant's  gailt  will  not  disqualify  a 

{'uror  where  it  is  the  result  of  rumor,  and  not  of 
lias  or  prejudioe  arainst  the  defendant,  and  he 
states  that  he  would  be  goveraed  solely  t^ttae  «vt 
dence  in  making  up  bis  verdict,  and  tha*  be  can 
render  a  fair  and  impartial  verdict  on  theevi^noe. 
—State  V.  Dent,  (La.)  7  So.  094. 

6.  On  an  ind  ictment  for  murder,  the  fact  tibat  a 
juror  has  formed  an  opinion  as  to  defendanVs  guilt 
will  not  disqualify  him,  where  he  states  that  he 
has  no  bias  or  prejudice  against  defendant,  and 
will  be  governed  entirety  by  tbe  evidence  in  mak* 
ing  up  bis  verdict— State  v.  Dent,  (La.)  7  So.  094. 

7.  On  an  indictment  for  murder,  where  a  juror 
in  his  voir  dire  states  that  what  he  had  heard 
about  the  case  has  made  some  Impression  upon  bis 
mind,  but  that  he  could  go  into  tbe  jury-box  free 
from  bias  or  prejudice,  and  try  tbe  case  fairly  and 
impartially  according  to  the  evidence,  and  tbe  in- 
structions of  tbe  court  as  to  the  law  applicable  to 
the  case,  he  Is  a  competent  juror. — State  t.  Ford, 
(La.)  7  So.  696. 

 Knowledge  of  langaage. 

8.  On  an  indictment  for  murder,  where  a  juror 
of  foreign  birth  testifies  that  he  snows  enough 
English  to  enable  him  to  understand  what  the 
lawvers  and  witnesses  may  say,  he  Is  not  disquall- 
fled'bytbe  fact  that  he  does  not  know  Uiemeanlair 
of  the  terms  "bias, "  " prejodioe, "  and  "TWdhit.  »— 
State  T.  Dent,  (La.)  7  So.  t»i. 
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9.  It  1b  not  iMcessary  to  the  oompetenoy  of  b 

eror  that  he  vhouid  be  »  scholar,  and  understand 
e  definition  of  any  word  used  in  the  course  of  a 
trial  by  witnesses,  counsel,  and  the  court;  but  it 
i»  auttcient  U  be  Is  coaversaot  witb  the  English 
language  so  as  to  understand  in  substance  the  ar- 
ffument  of  couoael.  and  tbetesUmony  of  witnesses. 
— SUte  V.  Ford.  (La.)  7  So.  696. 

SummoniDg  and  Impaneling. 

19.  Under  Act  Ala.  Feb.  28,  1887,  t  9,  which 
provides  that  "no  act  passed  K  the  present  ses- 
aion  of  the  general  assembly  shall  be  repealed  or 
affected  in  sny  manner  the  adoption  of  this 
Code, "  Code  Ala.  1886,  %  which  prescribes 
the  venire  to  be  served  on  defendant,  is  modified 
by  the  act  (A  Felnnaty  28,  1887,  presorlbing  the 
organization  of  juries  in  certain  counties,  though 
the  Code  did  not  go  into  ^ect  until  Deoeanbersi, 
1887.— Bredeu  v.  State,  (Ala.)  7  So.  m 

11.  The  proTlsions  of  the  Jefferson  county  act 
(Act  Ala.  ftb.  11,  1889)  in  regard  to  the  drawing 
«nd  oi^anizatlon  of  the  third  Jury  to  complete  the 
venire  for  capital  oases  dispenses  with  the  pres- 
ence of  the  defendant,  and,  if  the  atatute  were 
silent,  it  would  not  be  neoessarr.  —Maxwell  v. 
State.  (Ala.)  7  Bo.  824. 

IS.  Art.  Fla.  March  11,  1879,  (MoCleL  Dig.  «»,) 
proTldes  for  the  teleotlon,  anQuaUy,  by  the  board 
of  ooonty  oommisskmen,  of  a  list  ol  penona  qnaU- 
fled  to  serve  as  inroiB,  "which  list  •  *  *  tlbaXl 
he  forthwith  delivered  to  the  clerk,  and  hj  him  re- 
corded in  the  minutes. "  Held,  that  this  requires 
the  list  to  be  recorded  in  the  minutes  of  the  county 
commlMlonen,  and  not  in  the  minutes  of  the  oir- 
cnltconrL— White  T.  State,  (Fla.)  7  So.  857. 

18l  The  discharge  lor  cause  of  two  of  the 
jurors  drawn  for  the  special  ijenlre  before  the  case 
is  called  for  trial,  and  in  the  absence  of  the  de- 
tsodant,  uui  also  of  one  who  had  been  drawn  for 
the  regular  panel,  Is  impliedly  authorized  by  the 
Jefferson  county  act,  (Act  Ala.  Feb.  U,  1889;) 
and,  if  not,  the  dischai^  would  involve  no  re- 
versible error.— Maxwell  v.  State,  (Ala. )  7  So.  824. 

14.  The  facts  that  jurcHrs  are  drawn  and  sum- 
moned in  compliance  with  a  statute  passed  after 
the  cfHnmission  of  the  offense,  and  thAt  the  clerk 
had  not  written  up  the  minutes,  and  hence  there 
was  no  record  of  the  order  for  the  wrtire,  are  no 
ground  for  gnashing  the  uentre.— Hawes  v.  State, 
(Ala.)  7  So.  SOS. 

15.  An  objection  to  lurors  on  a  murder  trtal  that 
Ihey  were  summoned  byF.,  a  witness  for  the  state, 
ie  frivolous,  where  the  jurors  have  stated  on  oath 
that  F.  did  not  speak  to  them  about  the  case,  and 
where  the  list  of  jurors  to  be  summoned  was  fur- 
nished by  the  sheriff,  so  that  F.  had  no  discretion 
to  summon  Jurors  prejudiced  against  defendant. — 
Hodge  T.  Stete,  (Fla.)  7  Bo.  598. 

lA.  Where  the  record  shows  no  error  in  draw* 
Ing  and  summoning  the  jury,  the  presumption  is 
that  the  officers  charged  with  aoch  duty  duly  per- 
formed IL—Bmith  r.  State,  (Ala.)  7  So.  58. 

Challenges. 

17.  An  act  of  T^hrnaiT  88,  1887,  established  a 
general  jury  system  for  tie  state.  That  of  Feb- 
ruary 11,  i^To  e]i>edite  the  trial  of  capital 
cases  in  Jefferson  county, "  provided  a  mode  for 
drawing  and  impaneling  special  jurors,  and  pre- 
acrlbed  the  number  dT  peremptory  challenges. 
By  an  act  of  FetnnarySS,  1889,  tour  sections  of  the 
general  act  of  1887  were  re-enacted  in  full,  as 
amended, — among  them,  section  17,  containing  a 
repealing  clause^of  all  laws  and  parts  of  laws, 
general  and  special,  in  conflict  with  this  act;" 
but  no  change  was  made  in  that  clause.  Held, 
that  the  Jraterson  ooonty  act  is  repealed  so  far, 
only,  as  Its  provisiMis  ccmflict  with  the  four  sec- 
tions as  amended.— Uartvell  v.  State,  (Ala.)  7 
Bo.  824- 

18.  Section  18  of  the  general  act,  as  amended, 
movidingtbat  Incapital  cases  the  defendant  sbaU 
have  81,  and  the  state  14,  peremptory  challenjres, 
conflicts  with  and  repeals  section  8  of  the  Jetter- 
aon  county  act,  allowing  10  and  5,  respectively. 
The  other  sections  of  the  local  act  remain  in  toroa 
—Maxwell  V.  BtotOt  (Ala.)  7  Bo.  894. 


Examination  on  voir  dire. 

19.  It  is  proper  to  refuse  to  ask  a  juror  on  Ms 
wHr  dine  wiietDer  or  not  he  bas  previously  had  a 
llz«d  <»ltilonaa  to  defandaat's  gmltor  Innooenoe. 
-Hams  T.  BtMa.  (AU.)  7  So-VO. 

Proooring  witneaaes  to  show  bias. 

so.  On  an  lodiotment  for  murder  one  of  the 
venire  men  stated  that  he  had  no  bias  against  the 
aoonsed,  whereupon  counsel  for  accused  asked  for 
reasonable  time  to  procure  witnesses  to  show  the 
bias  ol  the  juror,  but  without  stating  how  long  it 
would  require  to  procure  suob  witnesses,  their 
residence,  or  the  facts  to  be  proved  by  tfaem.  Held, 
that  there  was  no  error  In  refusing  the  request— 
Hodge  V.  State,  (Fla.)  7  So.  598. 

Ezciues. 

21.  Sickness  of  a  juror's  wife,  of  such  a  natore 
that  in  the  opinion  of  her  physician,  her  life  de- 
pends on  hw  husband's  presence,  and  the  knowl- 
edge of  which  incapatdtates  the  juror  from  per- 
forming his  dntiea  as  such,  warrants  his  dis- 
charge, even  after  defendant's  arraignment;  ea- 
peoially  as  Code  Ala.  %  4468,  authtriz^  the  court 
to  discharge  a  juror  on  account  of  his  illness,  or 
lor  any  other  cause  which  in  the  opinion  of  the 
court  renders  it  necessary,  and  atwh  discharge 
does  not  operate  as  an  acquittal  of  defendant — 
Hawes  v.  State,  (Ala.)  7  Bo.  808. 

▲co^;»taiioe  oi  jazor—Bttroeation. 

S3.  The  state  may  revoke  an  aooeptuioe  of  a 
juror  before  the  defendant  has  aooeiited  him,  and 
before  the  Impaneling  of  the  jniy  is  oompleted,  or 
the  trial  oommenoeC— DanleAa  v.  State,  (Ala.)  7 
So.  887. 

Bight  to  tnal  by— Demand. 

28.  Acts  Ala.  1888-89,  pp.  818-828,  establishing 
the  ci^  court  of  Decatur,  which  loovlde  that  a 
plalntUt  in  a  civil  action,  who  Irishes  a  Jury 
trial,  must  demand  the  same  "at  the  commenoe- 
ment  of  the  acticm"  by  indorsing  such  demand  in 
writing  on  the  summons  or  complaint,  are  sufB- 
ciently  complied  with  on  appeal  from  a  Justice's 
coortto  theoi^ooortL  by aplaintiflwho  indorses  a 
demand  toe  ajunronthe  oompl^tflled  by  him  In 
the  city  court  heiore  anybrial  could  possibly  have 
taken  place  under  the  rules  and  practice  of  that 
oourt-NIxon  v.  Klllain,  (Ala.)  7  Bo.  761. 

JUSTICES  OF  THE  FBAOB. 
Jnrladtotion. 

The  holder  of  two  blUs  ot  exchange  accept- 
ed  at  different  times,  maturing  at  different  times, 
and  each  within  the  Jurisdictional  amount  of  a  Jus- 
tice of  the  peace,  may  maintain  separate  actions 
on  each  in  Justice's  court,  though  together  they 
exceed  the  jnstioe's  jurisdiction,  and  though,  at  his 
election,  he  might  have  sued  on  both  in  one  action 
in  the  olrcult  court— Drysdale  BUoad  Canalng 
Faotoiy,  pOat.)  7  So.  541. 

Laches. 

See  Speetjlc  Performance,  4-8. 

LANDLORD  AND  TENANT. 

Bights  and  llabiUtiea. 

1.  A  tenant  of  a  farm,  Instmeted  to  take  oare 
of  the  timlwr,  with  permission  to  cnt  and  use  the 
wood  from  such  pen  as  he  wanted  to  clear  for 
cultivation,  has  no  aothorily  to  sell  trees  from 
land  which  he  is  not  clearing. —ladd  Shattodt, 
(Ala.)  7  So.  764. 

2.  Plalntifhboaght  lands  of  defendant  oo  fore- 
cloBure,  and  afterwards  rented  them  to  blm  for 
1887.  Before  the  expiration  of  the  torm  defend- 
ant no  ifled  plaintiffs  that  he  claimed  the  land  as 
owner,  and  would  hold  no  longer  as  tenant.  Hetdt 
that  he  could  not  repudiate  his  tenancy  witbont 
surrendering  possession,  and,  having  occupied  the 
'  lands  during  1886,  was  liable  for  rent  as  upon  a 
ooDtract,  in  the  same  terms  as  that  of  the  prevloas 
year.— Robinson  t.  Holt,  (Ala.)  IBp.  441. 
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Iieases— Breaoh  of  oovenants. 

8.  The  right  of  the  iBuor  to  sn«  for  damages 
for  breach  of  a  covenant  that  the  lesiee  will  keep 
the  leased  premises  in  repair,  and  surrender  them 
in  as  good  repair  as  he  received  them,  does  not  ac- 
crue until  the  expiration  of  the  lease,  and  is  then 
KOTerned  by  Rev.  Civil  Code  La.  art.  188^  exoep- 
uon  1,  proTiding  that,  when  the  thing  to  be  done 
by  contract  must  have  been  done  within  a  given 
time,  which  haa  elapsed,  or  under  c^^n  circum- 
stances wlilch  no  longer  exist;  the  debtor  need  not 
be  put  in  default  by  a  demand  forperformance  to 
entitle  the  creditor  to  damages.— nmie  t.  James, 
(La.)  7  8o.  4srz> 

4.  The  lessor  who  baa  sold  the  leased  premises 
with  Uie  express  reservation  of  the  right  to  re- 
cover of  the  lessee  for  any  damages  done  the 
property  during  the  term  may  at  its  expiration  sue 
for  the  breach  of  a  covenant  bv  the  lessee  to  sur- 
render the  premises  at  the  end  of  the  term  In  as 
good  ^^r^he  received  them.— Pa^ne  v.  James, 

Tenant's  remonl  of  oropa  —  Criminal 
lUbility. 

6.  The  defendant  was  Indicted  imder  Code 
Ala.  S  8885,  for  removing  certain  cotton  knowing 
it  to  be  subject  to  landlord's  lien.  Therewas  ev- 
idence that  it  was  first  moved  off  the  premises  to 
an  abandoned  house;  that  the  house  wherein  it 
was  ustially  stored  was  burned;  and  that  It  was 
then  catried  to  a  certain  gin  by  another  party, 
who  did  not  diioloeo  to  the  raoi^etor  that  it  was 
defeDdaDt*s  oottoiL  Beld  that,  notwithstanding 
defendant  had  a  contract  with  the  landlord  to  re- 
move it  to  said  gin.  If  It  was  done  with  intent  to 
defraud,  the  offense  falls  within  the  meaning  of 
the  statute;  and  it  was  not  emv  to  mfose  to 
withdrawsnch  evidence  from  the  iorf.— Iftnwy  t. 
State,  (Ala.)  7  Bo.  SIL 

IiABCBNY. 

Ttom  vwrelkouse. 

I.  A  trunk  near  toe  door  of  a  baggage-room 
on  a  platfiffm,  covered  by  the  same  roof,  but  not 
Inclosed,  which  Is  used  as  a  common  passage-way 
oy  all  going  about  the  depot,  is  not  In  awarehoose 
within  Code  Ala.  1886,  £81^,  punishing  laneny 
therefrom.— I^ynoh  v.  State,  (Ala.)  7  Ho.  8SB. 

Venue. 

3.  An  offender  who  has  stolen  properly  In  one 
parish  and  carried  it  to  another  may  be  tried  in 
either  parish.  The  contlttiiaDce  of  the  asportation 
is  a  newoapUon.— Statev.  MoCo7i  (La-)  7  Bo.  SSa 

Indictment. 

8.  In  an  Indictment  for  larceny,  deacrlptlon  of 
the  thing  stolen  as  '*ODe  beef,  of  the  value  of  fif- 
teen dollars  of  the  property  ol  A  B., "  is  sufficient. 
— State  V.  Baden,  (La.)  7  So.  688. 

4.  An  indictment  for  larceny  aufliciently  de- 
■cribeB  the  kind  and  value  of  property  stolen  as 
"one  lot  of  silver  coin,  of  the  denomination  of  one 
dollar  each,  of  the  currenoy  of  the  United  States, 
of  the  value  of  twenty-flve  dollars,  of  the  goods, 
moneys,  and  chattels  of  one  J.  H.  11.  "—Porter  v. 
State,  ma.)  7  So.  145. 

5.  An  indictment  for  the  larceny  of  "one  lot  of 
silver  coin  of  the  United  States  currency,  of  the  de- 
nomination of  dollars,  half-dollars,  quarters,  dimes, 
and  five-cent  pieces,  of  the  value  of  twenty  -five  dol- 
lars, a  more  particular  description  of  which  coin  is 
to  the  jurors  unknown,  of  the  goods, "  etc.,  is  suffi- 
ciently specific  to  warrant  a  Judfpnent  opon  a  gen- 
oral  verdict  of  gnllty.-^ortK-  v.  State,  (Fla.)  7 
So.  145.  *  ^ 

&  An  Indictment  for  larceny  charged  the  tak- 
ing of  one  $10  bill  and  one  $5  bill  in  money  of  the 
United  States  of  America,  of  the  value  of  $15. 
Held  to  sufficiently  designate  the  Idud,  dentnol- 
nation,  and  value  of  the  money  atolOL— Garden  v. 
State,  (Ala.)  7  So.  801. 

7.  Where  an  Indictment  for  larceny  chai^res  de- 
fendaotwith  stealing  specified  arUdes,  and  "other 
things  of  the  goods  and  chattelaof  U,"  It  is  too 
late  after  verdlot  to  object  to  tlm  suffloleiKV  of  the 


description  of  the  articles  stolon.— State  t.  Ander- 
son, (La.)  7  So.  687. 

8.  In  an  indictment  for  larceny  firom  a  ware- 
bouse  tmder  Code  Ala.  1880,  i  37^,  declaring  it 
grand  larceny,  the  statement  of  the  place  of  tak- 
ing not  being  so  made  as  to  show  that  it  was  not 
intended  as  an  affirmative  averment,  as  under  a 
videlicet,  it  la  descriptive  of  the  offense  charged, 
and,  on  failure  to  prove  it,  a  verdict  cannot  be 
taken  for  grand  lamenr,  though  the  valne  stated 
is  Bn(dia8  to  raise  thestealing  to  tiiat  gradewith- 
oat  regard  to  the  place  of  taking.  — IdFiioh  T. 
State,  (Ala)  7  So.  m. 

Bvidenoe — Suffloiency. 

9.  Where  the  record  fails  to  showthe  value  of 
[iroperty  alleged  to  have  beoi  stolen,  a  new  trial 
will  be  granted,  without  zegaird  to  IrregularlUea 
in  the  bill  of  exoqptiom.— ffibeonT.  Bt^  (Miaa.) 
7  So.  aiL 

10.  On  indictment  for  the  larceny  of  boga,  there 
was  evidenoe  that  the  owner  of  the  hogs,  bearinjc 
two  reports  of  a  gun  and  the  squeal  of  a  hog,  biu- 
ried  in  the  direction  of  the  noise,  and  on  reaching 
the  place  heard  some  one  ranoing;  that  he  found 
two  of  his  hogs  dead,  one  with  its  throat  out;  that 
defendant  was  on  that  morning  in  the  neighbor- 
hood, with  a  gun,  on  the  pretense  of  dack  shoot- 
ing; that  be  hastily  left  the  vicinity;  that  in  the 
evening  defendant  told  tbe  owner  ne  would  tell 
him  on  Monday  who  dU  the  abootinn;  and  that  oa 
Monday  he  fled  from  the  county.  Held,  that  the 
evidenoe  was  sufficient  to  go  to  the  Jury. — Kemp 
V.  State,  (Ala)  7  So.  418. 

11.  Such  evidence  sufficiently  established  tbe 
eorptts  delicti.— Kemp  v.  State,  (Ala)  7  So.  4ia 

12.  Sbooting  tiie  hogs,  and  cutting  the  throat  of 
one  of  tbem,  waa  suffi^ent  asportation. — ^Kemp  v. 
State,  (Ala)  7  So.  418.  ^ 

18.  Accmvlctlon  of  petit  larceny,  resting  on 
the  anmpported  testimony  of  one  witness,  which 
is  oontradioted  in  several  material  matters,  which 
oontradictioa  cannot  reasonab^  be  attribnted  to 
mistake  on  the  part  of  sot^  witness,  cannot  basus* 
talned.— Day  v.  State,  (Miss.)  7  Bo.  886. 

iDBtrnotionB. 

14.  Where  the  deaorlptlon  In  tbe  Indictment 

of  the  money  stolen  is  sufficient,  it  Is  not  error  to 
refuse  charges  baaed  upon  the  assumption  that 
the  grand  Jury  knew  a  mrare  particular  deaorlp- 
tlon.—Garden  V.  State,  (Ala.)  7  8a  SOL 

Lease. 

Breach  of  oovenants,  see  Landlord  and  Tsnont, 
8.4.  ^ 

Xiegaoy. 

Charged  on  land,  see  TFUte, 
Levees. 

Liablli^  of  cattal  company  to  balld,  see  Canat$t 
Levy, 

Of  attachment,  see  Attachment,  1,  8» 
execotloD,  see  Execution,  2, 8. 

LICENSE. 

Liquor  license,  see  IntoxicaHng  Liauon,  18-17. 
Marriage  license,  see  Marriage,  1,  ST. 
Taxes,  see  Municipal  Corporations,  24-80. 
To  practice  medicine,  see  Phyttotant  and  Sw^ 
gaong^  1. 

By  state. 

1.  A  bar-room  and  restaurant,  not  shown  to  be 
a  respectable placeof  business, towhlchooatomers 
are  attracted  by  free  concerts,  la  aubjeot  to  tbe 
license  tax  imposed  by  Laws  L&  1886,  act  lUl, 
1 10,  on  any  fixed  place  for  either  theatrical,  mualo- 
al,  minstrel,  concert,  dancing,  or  variety  perform- 
ances.— State  v.  Wenger,  (La.)  T  So.  796. 

9b  Under  Code  Miss.  {  686,  which  Imposes  a  tax 
on  aewing-machine  agencies,  a  place  where  ma- 
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chlDSe  are  stored,  and  from  wMch  tbe?  are  taken 
by  penoQs  who  seek  purchaBers  io  tbeir  homea.  Is 
an  ''agenpy,"  although  the  books  of  acconot  are 
not  kept  thereto ;  and,  where  tbe  tax  due  on  such 
a  place  has  not  been  paid,  tbe  person  In  charge 
thereof  la  properly  convloted  of  a  vlolatlou  of 
the  law.— UltoheU  t.  State,  (Mlaa.)  7  Bo.  498. 


LIENS. 

Seat  also,  JTedtonfos*  Lien*. 

Attomer^B  lien,  see  Attorney  and  CMwit,  S. 

Of  attacnmeat,  see  Attat^meniy  8-6. 

chattel  mortgage,  see  CTuittel  Blortgages,  B> 

Indgment,  see  Jvagmenu  14. 
andlord,  see  Landlord  and  Tenant,  5. 
taxes,  see  TuxfJtlon,  22. 
Vendw'a  lien,  see  Vendor  and  VendeCt  12-10. 

Sqnitable  Uexu. 

1.  An  agreement  anaerwhtendeiend&nts  were 
to  make  advances  to  a  firm  of  cotton  brokers,  to  be 
used  in  paying  for  cotton  to  be  purchased  by  theic 
during  tne  ensuing  ootton  season,  oncondit£>nthat 
all  the  cotton  bought  and  paid  for  should  be  the 
property  of  defendants  nnul  they  were  repaid  alt 
money  advanced,  with  the  r^ht  to  ship  and  sell  It 
whenever  deemed  neceasary  for  their  protection, 
creates  neither  a  mortgage  at  law  nor  a  pledge  of 
apeciSo  cotton,  though  It  gives  defendants  an  equl- 
tabte  lien  on  the  cotton  as  it  Is  bought. — Barnes  v. 
Alabama  State  Batk,  (Ala.)  7  So.  9U 

9.  A  subsequent  agreement,  made  nearly  a  year 
atterwArds,  —  another  agreement  ioterrening.— 
that  defendants  should  pay  a  note  given  by  the 
lirokers,  and  cancel  a  bill  of  lading  on  cotton  given 
to  secure  it;  that,  in  consideration  thereof  the 
tirokers  should  hold  all  the  cotton  then  on  hand,  to 
pay  for  which  defendants  had  advanced  the  mon- 
By,  until  a  desienated  date;  thaL  if  the  cotton  was 
not  then  sold  Dy  the  brokers,  oefendants  should 
have  the  right  to  sell  it,  and  apply  the  proceeds  in 
discharge  of  the  brokers'  Indebtedness,  including 
the  note,— la  a  distlnot  and  independent  contract, 
made  without  referenoeto  the  flnt  agreement,  and 
designed  to  meet  new  and  different  conditiona ; 
and  it  also  creates  only  an  equitable  lien. — Barnes 
T.  Alabama  State  Bank,  (Ala.)  7  Go.  91. 

8.  Before  defendanta  acquired  an  eqaitable 
lien  on  cotton  for  njoneys  advanced  to  brolcers  to 
pay  for  it,  an  unindorsed  warehouse  receipt  for  100 
Sues  of  cotton,  given  by  the  brokers,  had  oome 
into  plaintiff's  poosession  as  collateral  security  for 
money  loaned  the  brokers.  The  100  bales  had  been 
set  apart,  but,  after  defendants  bad  made  their  ad- 
vances, without  notice  of  tbe  plaintiff's  claim,  24 
of  the  bales  were  sold,  and  others  substltotod. 
£Celd,  that  the  brokera*  Indoraement  of  the  reo^ptj 
made  after  defendants'  seliure  of  the  cotton,  old 
not  pass  to  plaintiffs  the  legal  title  to  the  substi- 
tuted cotton,  so  as  to  out  off  the  intervening  equity 
of  defendants.— Bamea  t.  Alabama  State  Bank, 
<Ala.)  7  Bo.  91. 

Tot  wages. 

4.  A  par^  Claiming  a  privilege  for  salary  due 
him  as  overseer  oannot  recover  under  proof  that 
be  was  merely  a  laborer.- Wickham  v.  ITalty,  (Iia.) 
TSo.809. 

1^6  Insurance. 

See  Jfuunmee. 


UMITATIOX  OF  ACTIONS. 

See,  also,  Adver$e  PoaseaaUm. 

Against  personal  representative,  see  Exeoutort 

imd.AdminiatnUora,  47. 
ContiBtting  trespass,  see  Trespass,  8. 
For  dividend  on  stock,  see  Cirrporatlonay  14. 
On  Judgment,  see  Judgment,  21. 
Bet-off  of  claim  barred,  see  Set-Off  and  Counter- 

Claim,  1. 

Whan  statute  Is  applicable. 

1.  Code  1880,  1  QtSBS,  provides  that  if  any  per- 
son, entitled  to  Inisg  any  of  the  personal  actions 


mentioned  in  the  previous  sectJons,  llmUdng  the 
time  in  which  they  may  be  brought,  "or  liable 
to  any  such  action,  shall  die  before  the  eiplration 
of  the  time  herein  limited  therefor,  such  action 
may  be  commenced  hy  or  against  the  executor  or 
administrator  of  tbe  decee^ed  person,  after  the 
expiration  of  said  time,  and  witiun  one  year  after 
the  death  of  such  person. "  Held,  that  this  sec- 
tion applies  where  the  deceased  person  has  died 
before  the  adoption  of  the  Code,  and  within  the 
last  year  for  me  bringing  of  the  suit— Weir  t. 
Mondian,  (Miss.)  7  So.  201. 

Bunning  of  statute. 

2.  The  statute  of  limitations  does  not  ran 
against  a  claim  for  damages  for  the  breach  of  a 
contract,  so  long  as  the  oontraot  itself  may  be  en- 
forced.—Conner  V.  Smith,  (Ala.)  7  So.  150. 

8.  Prescription  does  not  ran  agEUnst  a  debt  se- 
cured by  a  pledge,  as  long  as  the  creditor  has  pos- 
session of  the  pledge,  since  detention  of  It  is  a 
constant  recognition  of  tbe  debt  and  renunciation 
of  prescription,  which  prevents  prescription  from 
beginning  to  run.— Citizens'  Bank  v.  Hyams,  (La.) 

4.  By  Code  IDss.  1880,  $  1908,  an  administra- 
tor d»  bonia  non  was  autiiorized  to  sue  on  the 
bond  of  any  former  administrator  of  the  estate 
*'wliere  it  is  insolvent,  or  where  snob  suit  and 
recovery  may  be  necessary  for  the  payment  of  the 
debts  of  such  estate. "  By  section  2SMi,  when  the 
1^^  title  to  property,  or  a  right  of  action,  is  in 
an  administrator  or  guardian,  the  time  daring 
which  any  statute  of  limitations  runs  against  him 
shall  be  computed  against  the  persons  beneUcially 
Interested,  though  uey  may  be  under  disability. 
Held,  thai  where,  before  the  rl^t  of  the  admin- 
isbratflff  de  bonAa  non  to  sne  on  tbe  bond  of  the 
deceased  admlnlstratiHr  has  been  barred  by  limi- 
tation, it  becomes  no  longeor  necessary  to  recover 
the  assets  to  pay  debts,  we  right  of  the  distribu- 
tees to  sue  immediately  arises,  Knd  the  statute 
then  ceases  to  ran  as  against  the  administrator, 
or  as  against  them  by  virtue  of  bis  rig^t  to  stie. — 
Weir  V.  Monahan,  (SUss.)  7  So.  291. 

5.  This  statute  is  not  one  which,  having  com- 
menced to  run,  runs  uninterruptedly,  notwith- 
standing the  absence  of  a  person  competent  to  sue; 
and  when,  upon  the  destruction  of  the  adminis- 
trator de  bonie  non's  ric^t  to  sue,  the  infants  are 
nnder  a  goardiaashlp,  without  any  right  in  the 
guardian  himself  to  sae,  Qie  statnts  la  8t»ed  un- 
til the  dIaabUlty  la  lemored.— Weir  v.  Monahan, 
(Miss.)  7  Bo.  Sn. 

 Snspension. 

6.  When  an  amendment  to  a  complaint  relates 
to  the  commencement  of  the  action,  and  no  new 
matter  or  claim  is  introduced  therein,  tbe  statnte 
of  llmitatloos  ceases  to  ran  at  the  filing  of  the  orig- 
inal complaint. —American  UnionTeL  Co.  v.  Daugh- 
try,  (Ala.)  7  Bo.  660. 

7.  In  an  action  on  a  contract  alleged  to  have 
been  made  with  plaintiff,  an  amended  complaint 
showing  that  the  contract  was  made  withplalntUf 
and  another  jointly,  and  that  plaintiff  nad  ac- 
quired ttie  Interest  of  the  latter,  introduces  no  new 
cause  of  action,  so  as  to  be  barred  by  the  statute 
of  Umitationa.  —  Snblett  t.  Bodges,  (Ala.)  7  Bo. 
296. 

8.  In  tort  against  a  oommon  carrier  for  the 
n^lignnt  breach  of  a  duty  growing  out  of  a  con- 
tract of  shipment,  Code  Ala.  1886,  §2619,  limiting 
the  action  to  one  year,  does  not  bar  new  counts 
added  by  amendment  after  the  year,  which  cor- 
rect a  mistake  as  to  the  destinauon  or  other  Im- 
perfect statement  of  the  subject-matter,  and  add 
new  facta  more  olearly  showing  tte  negligence,  or 
otherwise  varying  the  mode,  In  which  the  defend- 
ant has  violated  ils  duties  as  a  carrier. —Alabama 
G.  S.  R.  Co.  V.  Thomas,  (Ala.)  7  So.  782. 

Disabilities  and  ecoepUons. 

0.  Where  the  bar  of  the  statute  of  limitations 
is  cmnpleted  after  the  enrollment  of  a  decree  and 
stie  of  land  nnder  It,  a  bUl  to  set  tbe  sale  aside 

on  tbe  ground  of  fraud  in  the  procurement  of  the 
decree  must  allege  with  precision  when  and  how 
oomplalnaat  came  toaknowledge  of -the  fraud,  and 
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tbat  sDoh  a  fraud  was  dlacoverod  wlthiB  one  T«ar 
priortio  ttw  fllloff  of  the  UU.  within  Code  Ala.  I 
Saw.— Dnocan  v.  WiUIams.  (AU.)  T  So.  4U. 

Aoknowtodgment. 

10.  Where  a  new  promise  was  relied  on  to  pre- 
vent a  bar  b;  Itmltation  of  a  note  held  b;  a  connty 
treasnrer,  the  fact  that  a  messenger  carried  from 
the  promtBor  to  a  subsequent  treasurer  a  letter 
which  contained  tUS,  and  aocordine:  to  witnesses* 
memory  read,  "Incited  I  hand  you$2fi,  which  you 
will  credit  on  my  note  in  the  county  treasury.  I 
will  come  down  soon,  and  pay  you  the  balance  of 
the  note, "  was  suiBclent  proof  of  the  new  promise 
to  prevent  a  bar.— Hoflln  v.  Etnard,  (Ulaa.)  7  So. 
498. 

Criminal  prosecution. 

11.  On  the  trial  of  an  indictment  for  failure 
to  perform  services  for  a  sure^  in  a  confessed 
}ud^:ment  for  fine  and  costs, — anindictmeotwhich, 
under  Code  Ala.  S  3714,  must  be  brought  within 
one  year  from  the  commission  of  the  offense, — the 
evidence  showed  only  the  filing  of  a  complaint  be- 
tcae  the  judge  of  the  county  court,  charging  the 
defendant  wilii  the  crime  for  which  he  was  in- 
dicted beyond  the  year,  the  issuance  by  that  officer 
of  a  warruit  for  liie  arrest  of  the  defendant  on 
that  oharae,  and  the  retiu*n  of  the  warrant  "for 
an  aUa»."  There  was  nothing  tending  to  show 
that  an  aUas  was  ever  issued;  that  the  defendant 
was  ever  arrested  on,  or  appeared  to  answer,  that 
charge;  or  that  the  aefendant  was  bound  over  to 
or  appeared  in  the  circuit  court,  whence  the  indict- 
ment was  certified,  to  answer  that  prosecution. 
Held,  that  the  indictment  was  not  a  L-ontinoation 
of  the  former  proceedings  in  such  manner  as  to 
bring  the  prosecution  within  the  e»?eption  to  the 
statute  oi  umitatlons  applicable  to  the  offense.  - 
Giles  T.  State,  (Ala.)  7  Bo.  S71. 

Uquor  SeUlnff. 

Bee  IntoacUsattng  Llquon. 

liOoal  Option. 

See  IntoxkxMng  Liquors,  2-12. 

liOTTPiRlKS. 
What  conatltutea. 

Defendant  gave  exhibitions  conaisting  of 
acrobatic  contortions,  magic  lantern,  music,  and 
the  like;  and  between  the  acta  sold  medicines. 
The  exhloitions  were  given  in  a  tent.  There  was 
DO  charge  for  entrance ;  the  anW  fee  charged  was 
for  the  oocupancT  of  a  seat.  Before  the  exhibi- 
tion defe&daint  distributed  tickets  to  the  public, 
free,  each  ticket  entitling  the  holder  to  a  chance 
for  the  prizes,  8  in  number,  there  being  some 
8,000ticketa.  The  distribution  was  made  bychoos- 
ing  9  persons  from  the  audience,  who  selected  by 
lot  8  lickets  from  a  large  numbor  of  duplicates 
which  were  thrown  by  the  defendant  at  random 
on  the  stage.  These  tickets  were  numbered,  and 
the  persons  holding  the  corresponding  numbers 
wore  entitled  to  the  prizes,  according  to  their  num 
ber.  Held,  not  a  lottery,  as  there  was  no  consid- 
eration paid  directly  or  indirectly  for  t^e  chance 
of  participating  in  the  distribatitHi.  -  Tellow- 
Stone  Kit  v.  State,  (Ala.)  7  Bo.  888. 

Itunatio. 

See  insanity. 

Haglatrate. 

Bee  JiuHces  cf  the  Peace. 

MALICIOUS  PKOSBOUnON. 

Pleading. 

1.  In  an  action  for  the  wrongful  suing  out  of 
an  Injunction,  plaintiff  discloses  a  cause  oi  action 
by  aUegingthattiie  plaintiff  in  injunction  had  vol- 
untarily aMndooed  Mb  writ,  and  nad  disoonblnaed 


bis  action.—Bartbe  v.  City  of  Iiew  Orieans. 

8.  In  an  acUon  for  a  malitrioos  proaeontioD,  an 
exception  of  no  cause  of  action  wul  be  sustained 
if  It  appears  from  plsintitTa  own  petition,  and 
from  the  Judgment  set  up  as  his  ao^tttal,  that  the 
prosecution  was  not  actuated  by  matice  or  witboat 
probable  cause.— Barthe  t.  Ci&  of  New  OrlcNUa, 
(La.)  7  So.  70. 

Damages. 

8.  Where,  In  an  action  lor  rent,  a  writ  at  mo- 
visional  seizure, sued  out  by  plaintilt,  was  dissolved 
on  the  ground  that  the  lease  had  actually  termi- 
nated before  suit  was  brought,  but  plaintiff  had 
probable  cause  for  thinking  that  the  tenancy  still 
existed,  defendant  could  recover  only  ac1»iu  Aam- 
agea  In  an  action  for  the  malicious  prosecution  of 
the  writ.— iTcn  t.  Ryan,  (La.)  7  So.  6L 

MAin)AMtJS. 

To  enforce  contracts,  soe  CoimtUutUtfud  Law,  15. 
inspect  books  of  national  bank  Iqr  stockbolderBr 
see  Banks  and  Banhtttg,  B- 

Jorisdiotion  of  supreme  ooart. 

1.  The  supreme  court  will  not  grant  a  man- 
danitts  to  a  probate  Judge,  when  an  amiHcatiom 
for  the  writ  has  not  beui  first  made  to  and  re- 
f  tufed  by  a  circuit  court  or  other  court  of  oc»n- 
mensurate  Jurisdictiim.  —  Ramaguano  r.  Crook, 
(Ala.)  7  So.  247. 

To  ooarta  and  judicial  officers. 

2.  Mandamus  is  the  proper  remedy  to  compel 
a  chancellor  to  make  an  order  of  reatitutJOi;  of 
money  paid  on  a  decree  af  berwuds  reveraed  ou. 
appe^— In  re  Walter,  (Ala.)  7  Bo.  *0O. 

8.  Mandamxu  does  not  lie  to  compel  a  district 
Judge,  who  has  affirmed  a  judgment  BustAlning  a 
plea  to  the  jurisdiction,  to  pass  upon  the  merits  of 
the  controversy  in  the  suit  brought  before  the 
lower  court.  Such  merits  are  not  before  him  for 
review  on  an  appeal  from  a  judgment  on  the  plea 
by  the  inferior  tribunal.— State  v.  Klxa.  (Ia)  7 
So.  78. 

To  executiTe  oflloers. 

4.  Acta  La.  1680,  No.  3S,  i  1,  authorises  the 
governor  "to  institute  proceedings,  to  employ 
covnset,  and  to  make  the  necessarr  agreements  to 
recover  for  the  atate  the  lands  »  »  •  donated 
by  several  acta  of  congress  to  tbe  state,  aome  of 
which  have  been  illegally  disposed  of  by  the  fed- 
eral government,"  etc.  "The  governor  is  espe- 
cially authorised  herein  to  make  all  agreementa 
and  contracts  to  carry  out  tbe  parposes  of  this 
act."  It  also  provides  tlLst  the  state  shall  ioeurno 
expense  "other  than  an  allowance  to  be  miade  by 
the  governor  out  of  tbe  lands  *  •  *  reoov- 
ered. "  ^e  register  of  the  state  laod-ofllce  is  re- 
quired to  furnish  tbe  necessary  daut,  and  prepare 
patents  for  tbe  governor's  signature  to  the  laoda 
granted  in  pursuance  of  tbe  contract  authorized. 
Held,  that  where  relator,  in  pursuance  of  aeon- 
tract  with  tbe  governor,  whereby  be  was  to  re- 
ceive one-half  of  the  lands  recovered  by  him.  ob- 
tained patents  from  the  United  States  for  large 
tracts,  a  ministerial  duty  devolved  upon  the  regis- 
ter to  prepare,  and  upon  tbe  governor  to  sign, 
patents  to  relator  for  one-half  thereof,  and  nurn- 
damus  will  lie  to  compel  its  performaaOB.— State 
V.  NichoUs,  (La.)  7  So.  7&S. 

5.  A  proceeding  for  tnnndamue  against  tne 
register  of  tbe  state-land  otBce  to  roeroe  his  pei^ 
formanoe  of  duties  purely  ministerial  is  not  a  suit 
^ilDst  the  state.— State  v.  Nloholls,  (La.)  7  Ba 

To  state  board  of  liquidation. 

6.  The  board  of  liquidation,  consisting  of  tbe 
ezecattve  officers  of  Uie  state,  app(rfnted  by  Act  La. 
No.  8  of  1874,  for  the  purpose  ox  funding  tbe  state 
debt,  and  redatdog  it  to  an  amount  therein  pre- 
scribed, is  clothed  with  discretion  as  to  tbe  time 
and  manner  of  executing  the  fnnottoas  vested  in 
it,  and  hence  mandamus  wlU  not  lie  to  oiHBpel  it 
to  Bieet  and  deride  wbether  a  particular  claas  of 
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bonds  «re  TtUd  ud  fondibUL-^te  t.  Board  ot 
Liquidation,  (I4L>  7  Ho.  700, 

To  tbe  ie<K»d«r  of  oonT^ra&oe». 

7.  Mandamut  does  not  He  to  the  recorder  ot 
oooTOyaDoes  to  oompel  bim  to  oanoel  InsoriptlODa 
•howing  title  to  land  in  oertain  putiea,  udCbbb  it 
is  shown  oonclofilrely  by  f  □  al  ana  executory  j  udK< 
meat  that  the  same  have  been  decreed  tobe  erased, 
ooDtradlctorily  with  the  parties  oonoerned.  —Ray- 
mond T.  Villere,  (La.)  7  So.  900. 

8.  Parties  In  whose  favor  inscriptions  exist  on 
the  conreyanoe  books  of  the  parish,  cannot  be 
forced  to  litigate  their  rights  in  proceedinj^ 
against  the  recorder  to  cancel  the  inscriptions.— 
Karmond  t.  Villere,  (La.)  7  Bo.  900. 

To  oorporations. 

9.  Under  Act  La.  Vo.  188,  of  1886,  providing 
that  where  a  corporation  has  oontracned  with  a 
parish  or  oinniolpal  corporation  to  grade,  repair, 
reoraistmot,  or  care  for  any  levee,  and  shall  fail 
to  perform  such  oontraot,  ita  performance  may  be 
compelled  by  the  parish  or  monlcipal  oarporation 
by  a  writ  of  numdamiu,  the  wxit  will  not 
lie  to  oompel  the  constrocttou,  under  a  oontraot, 
of  a  new  levee.— State  r.  New  Orleans  ft  H.  SL 
R.  Co.,  (La.)  7  So.  206. 

Frocedure. 

10.  A  written  request  by  the  prerident  of  the 
Doard  of  health,  in  Its  name  and  signed  by  him  as 
president,  that  the  county  commiBSloners  levy  a 
tax  to  defray  the  expenses  of  the  board,  is  a  saf- 
flctent  oomplianoe  with  Act  Fla.  June  7,  18S9; 
and  a  return  of  the  county  oommissloDers  to  an  al- 
ternative writ  of  mandfimiM,  seeking  to  compel 
the  assessment  and  levy  of  the  tax.  vralch  admits 
the  reo^pt  of  snob  a  oommnnicatlcn.  but  denies 
that  tt  is  the  action  of  the  board,  and  does  not  deny 
that  tiie  writer  is  inresldent,  or  that  lils  communis 
€»tlon  (vas  authorized  by  the  board,  when  the  writ 
alleged  that  the  request  was  made  by  the  board,  is 
evasive  and  insumoient.— Steto  v.  Bossw  (Fla.)  7 

UaxuBlaoghter. 

See  Homicide,  6. 

Markets. 

B^^aUou^  in  cities,  see  MunMpai  Corporor 

MABRIAQSL 

See,  also,  Huaband  and  Wife. 

1.  Code  Ala.  1886,  ||  3818.  S818,  prorlde  that 
the  jodge  of  probate  shall  forfeit  ISiOO  if  be  Issues 
a  license  to  marry  to  a  woman  under  18  years  of 
age,  who  has  never  before  been  married,  without 
first  obtaining  the  consent  of  the  minor's  parents 
or  guardian  to  such  marriage.  Held,  that  If  the 
fatner  was  Utlng  Us  consent  was  neoessarr,  and 
the  consent  of  the  mother  was  not  sufficient,  tiiough 
the  father  was  temporarily  absent  from  the  state. 
— Blley  V.  Bell,  (Ala.)  7  So.  165w 

2.  The  probate  Judgecannot  excuse  himself  on 
the  groond  that  be  was  misled  as  to  the  minor's 
age  vy  her  personal  appearance,  and  by  her  repre- 
sentations that  she  was  over  16  years  old,  unless 
"an  affidavit  was  made  before  him  by  such  minor, 
or  by  some  other  credible  person,  claiming  to  know 
the  fact  that  such  minor  was  Of  the  age  required 
by  law,"  as  required  by  Motion  8819.— Biuy  v. 
^eU,  (Ala.)  7  So.  166. 

Proof— Hecord. 

8.  Where  the  record  of  a  marriage  In  another 
stato  is  admitted  in  evidence,  a  book  admitted  to 
be  "the  last  Code"  of  that  state  is  admissible  to 
show  who  is  the  proper  custodian  of  Its  marriage 
records,  under  Code  Ala.  |  2790,  which  provides 
that  the  statutes  of  another  state,  purporting  to  be 
pdnted  1^  ita  authwitgr,  are  evidence,  without 
fartlur  mot— Hawea  v.  State,  (Ala.)  7  Bo.  902. 

4.  Code  Ala.  |  3780,  which  provides  that 
"reglatera  aC  marrugei  •  •  •  kept  in  pursu- 


ance of  law  •  •  •  xu^be  certified  the  ou- 
todlan  thereof,  and,  when  so  certified,  are  pre- 
sumptlTe  evidence  of  the  facts  therein  stated,  as 
well  as  ot  the  law  or  rule  In  pursuance  of  which 
such  registry  was  made,  and  of  the  autnori^  to 
certify  the  same, "  applies  as  well  to  records  made 
and  keptwithoutw  to  those  kept  within  the  state. 
—Hams  T.  State,  (Ala.)  7  Bo.  SOS. 

Married  Women. 

SeelHsoroe,-  Bdmesteod;  Hutbandatul  Wife. 
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MASTEB  AND  SERVANT. 

Contract  of  hiring — Compensation. 

1.  In  a  suit  for  work  and  labor  done  under  a 
oontraci  to  milk  defendant's  oows  and  care  tor  his 
stock,  where  defendant  pleads  as  set-off  damases 
for  loss  of  stock  through  plalntiff^s  neglect,  testi- 
mony of  defendant  and  other  witnesses  that,  in 
their  opinion,  the  cattle  died  because  of  plalntifl'a 
neglect,  without  steting  particular  acts  canegieot^ 
is  not  sufDcieDt  to  sustun  the  plea.— Eron  r.  Ver- 
kentoren.  (Ala.)  7  Sa  488. 

Uaater*!  liabUl^  to  third  persons. 

9.  Where  a  person  is  detected  In  breaktng  open 
a  railroad  car  in  the  ntgbt-time,  and,  when  discov- 
ered, jumps  out  and  runs  and  refuses  to  stop  when 
baited,  and  is  thereupon  flred  at  and  shot  by  aa 
employe  of  the  train,  the  criminal's  joint  and  con- 
tributory fault  wonld  bar  his  recovery  in  a  civil 
action  for  damages  against  the  railroad  company. 
— Candifl  v.  Louisville,  N.  O.  &  T.  Ry.  Co.,  (La.)  7 
Bo.  601. 

8.  Where  a  railroad  oondnctor,  on  discovering 
that  a  car  had  been  broken  open,  believing  that  it 
liad  been  done  by  a  certain  person,  walks  up  to 
such  person,  as  he  is  standing  quietly  at  a  station, 
ssying  and  doing  nothing,  aod  shoote  him  down 
without  a  word,  such  act  constitutes  murder,  en- 
tlrely  beyond  the  scope  of  any  employ  mrat  or  luno. 
tion  of  tne  oonduotor,  for  which  the  oompany  oonld 
not  be  held  responsible.— Cutdlll  t.  LonlsVule,  N. 
O.  &  T.  Ry.  Ca,  <La.)  7  So.  601. 

4.  In  order  to  recover  punitive  damages  for 
Injuries  caused  'bey  tiie  negligence  of  defmdant's 
servant,  It  is  not  neoossaiy  to  show  knowledge  by 
defendant  of  habitual  negligence  or  incompetency ' 
of  the  servant,  and,  if  plaintifF  attempto  to  show 
it,  a  failure  will  not  rowent  recovery. — Southern 
Exp.  Qo.  V.  Brown,  (Miss.)  7  Bo.  818. 

5.  Where  It  apwArs  that  an  agent  of  defend- 
ant companv  was  paid  a  oertain  salary  for  his  serv. 
Ices;  that  uke  defendant  fumistied  a  wagon,  and  the 
agent  furnished  and  fed  the  horse,  and  employed 
the  driver,  ftrr  which  he  was  allowed  an  extra 
sum;  that  the  driver  was  engaged  about  the  busi- 
ness of  defendant  and  was  liable  to  be  discharged 
by  it,  though  the  agent  testified  tliat  he  was  nis 
servant— a  finding  that  the  driver  was  the  serv- 
ant of  defendant,  so  as  to  render  it  liable  for  his 
ne^igenoe,  will  be  sustained.— Southern  Exp.  Co. 
V.  Awwn,  (Miss.)  7  Bo.  81& 

Negligence  of  master  — Injorlea  to  rail- 
road employes. 

6.  Under  Code  Ala.  1886,  S  3590,  which  pro- 
vides that  a  master  shall  not  be  liable  to  his 
servant  for  an  Injuir  caused  by  defective  ma- 
chinery unless  the  defect  arose  from,  or  was  not 
discovered  owing  to,  the  negligence  of  the  master, 
it  was  error  to  charge  generally  that.  In  the  ab- 
sence of  contributory  negligence,  defendant  was 
liable  for  an  Injury  caused  to  an  employe  by  a 
defect  In  the  engine.— Memphis  &  C.  By.  Co.  v. 
Askew,  (Ala.)  7  So.  823. 

7.  Acta  Ala.  18tift-87,  p.  100,  1,  8,  require 
locomotivo  angineera  to  he  licensed  where  they 
"operate  or  drive  an  engine  on  the  main  lice  or 
road-bed  of  anyTailroad  In  this  state,"  and  not 
othconrise;  ana  therefore,  in  a  suit  1^  a  brake- 
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man  against  a  Tallway  company  far  an  Injuiy 
oaused  Dy  the  alleged  negligence  of  an  engineer 
who  had  no  license,  It  was  eiror  to  chaive  that 
he  was  required  to  have  a  lloense,  and  that  the 
want  of  one  tended  to  show  the  company's  negli- 
gence, when  the  accident  ooonired  in  a  frei^t- 
yard,  In  the  use  of  a  yard  engine,  and  the  engineer 
was  emplOTod  only  for  yard  work.— Memphis  & 
a  By.  Co.  V.  Afikew,  (Ala.)  7  80.  823. 

b.  A  railroad  company  is  not  liable  in  pQnitlve 
or  exemplary  damages  for  its  nefrllgenoe  In  caus- 
ing the  deatn  of  an  employe,  unless  malloe  or  op> 

Sreosion  forms  (Hurt  of^  the  act  resulting  In  snch 
eatb.— McFee  t.  VtckBlmrg,8.  ft  P.  R.  Co.,  (La.) 
7  So.  730. 

9.  A  railroad  company  is  liahle  fordamaf^esfor 
the  death  of  an  employe  in  a  wreck  caused  by  rot- 
ten cross-ties  and  anaafe  condition  of  its  road-bed. 
—McFee  t.  Tloksborg,  B.  &  P.  B.  Co.,  (La.)  7  So. 
720. 

10.  The  fact  that  there  was  only  one  brakeman 
on  a  train  of  ten  loaded  cars,  and  that  only  one 
brake  was  applied  while  It  was  being  let  down  a 
steep  grade  to  make  the  conning,  in  doing  which 
plalnuff  was  injured,  was  sufficient  evidence  to  go 
to  the  jury  on  the  qaeation  of  defendant's  negli- 
gee.—Qeorgia  PacL  By.  T.  Propsti  (Ala.)  7  Bo. 

ITegligenoa  of  master— Evidenoe. 

11.  Where  plaintUI,  being  charged  witli  oon- 
MbntoryjicgUgenoe  in  not  using  oonpling  sticks, 
as  reqaired  by  a  printed  rule  of  Qie  company,  de- 
nied all  knowledge  of  such  a  role,  it  was  compe- 
tent to  introduce  the  rule  upon  that  snblect,  but 
not  the  entire  printed  rules  upon  all  subjects.— 
Memphis  ft  C.  By.  Co.  t.  Aslnw,  (Ala. )  7  Bo.  828. 

IS.  In  Tiew  of  his  denial.  It  was  competent  to 
prove  that  plaintiff  had  frequently  seen  otber  em- 

E loves  use  the  coupling  sticks. — Memphis  ft 
Rv.  Co.  V.  Askew,  (Ala.)  7  So.  828. 
18.  It  was  not  competent  to  prove  that  the  rales 
were  "frequently  referred  to"  by  the  employes 
generallyin  the  discharge  of  their  various  duties. 
— Mem^ts  ft  a  B7.  Co.  T.  A^kew,  (Alft.)  7  Bo. 


ZTegUgeDoe  of  Tioe-prinoipal. 

14.  A  railroad  company  is  not  liable  to  a  person 
injured  through  the  negligence  of  a  contractor  or 
his  servants  engaged  in  couBtructing  Its  road, 
where  it  appears  that  the  contractor  had  the  gen- 
eral control  and  cUreotloD  of  the  manner  of  doing 
the  work.— Xbme  ft  D.  B.  Co.  v.  Cbaateen,  (Ala.) 
7  80.94. 

15.  Plaintiff  was  injured  while  oonpling  cars  In 
a  tr^n  transporting  materials  for  constructing  de- 
fendant's road,  and,  with  others  operating  the 
train,  was  employed  by  the  contractor,  who  was 
building  the  road.  Held,  that  an  instruction  "that 
if  the  jury  believe  from  the  evidence  that  the  de- 
fendant, by  the  negligence  of  Its  agents  in  operat- 
ing its  train,  injured  the  plaintiff,  *  *  •  and 
that  tbis  was  done  without  any  negligence  on  the 
part  of  the  plaintiff,  then  tlie  verdict  of  the  jury 
must  be  for  the  plaintiff, "  is  misleading  la  assum- 
ing that  defeodaot's  negligence  was  t£e  primary 
issue  in  the  case.— Rome  ft  D.  R.  Go.  V.  Caasteea, 
(Ala.)  7  So.  94. 

16.  An  instruction  that  If  the  Jury  believe  ''from 
the  evidence  that  [the  contractor]  was  operating 
the  defendanVs  road  from  (Hdsden  to  Ati^la, 
and  conveying  freight  and  passengers  between 
those  points  and  reoelving  reward  therefor,  then 
the  defendant  is  responsible  for  the  negligence 
of  the  agents  and  servants  of  said  [contractor,] 
if  the  jury  believe  from  the  evidence  there  was 
any  negligence  on  their  part,  **  is  erroneous,  in  as- 
suming that  the  contractor  was  <q)watiDg  the  road 
nodor  an  unauthorized  contract  with  defendant, 
and  that  he  dould  not  have  operated  the  road  for 
the  purposes  specifled,  and  at  the  same  time  exer- 
cised an  independent  occupation  as  to  the  work  of 
construction.— Bome&D.B.Co.v.  Chasteen,(Ala.) 
7SO.04. 

17.  The  court  refused  to  charge  that  defendant 
was  not  liable  for  plaintiff's  injuries  If  tbey  were 
sustained  while  C  (the  contractor)  was  operating 
the  road*  without  regard  to  the  oiroumstanoet  un- 


der which  the  operations  were  carried  on.  IleUl 
that,  as  tbe  request  was  not  predicated  on  the 
hypothesis  that  the  jury  would  mid  that  C.  vras  an 
Independent  oootraotor,  the  refusal  was  proper.— 
Rome  ft  D.  R.  Co.  T.  Ohaateen,  (Ala.)  7  So.  94. 

ITegllgenoe  of  fjaUow-serrants. 

18.  A  section  master  employed  by  a  railroad  com- 
pany, and  a  section  band  working  under  bim,  both 
of  wbom  are  engaged  at  the  same  manual  labor, 
are  feilow-servaots.- Lagrone  v.  Mobile  &  O.  B. 
Co.,  (Miss.)  7  So.  489. 

19.  A  railroad  compuiy  Is  not  liable  for  an  In- 
Jury  to  Its  brakeman,  caused  by  a  want  of  suffi- 
cient sand  in  the  sand-box  on  tbe  engine,  if  thein- 
suffloienqy  be  due  to  the  f^lure  of  that  servant 
whose  duty  it  is  to  fill  the  sand -boxes  soitably, 
before  the  Izains  start  to  perform  his  doty  jnop- 
erly,  when  it  does  not  appear  Uiat  tbe  otmipanr 
was  nwligent  in  his  aeiSaiAlaa  and  letentian.  aa 
he  is  a  nllow-aearvant  <]t  the  brakBDUu.  — Loaia< 
vine,  S.  a  ft  T.  By.  Co.  T.  Pet^,  (MIm.)  7  Bow 
851. 

Contributory  negligenoe. 

30.  A  servant  In  a  railroad  yard  Is  guilty  of  con- 
tributory negligence,  who  jumps  from  a  moving 
engine  In  front  of  it,  and  between  the  rails,  and  is 
run  over,  when  there  Is  nothing  to  prevent  bis 
jomplng  to  the  side  of  the  track,  and  he  could  do 
so  with  comparative  safety.— Dandle  t<  Bouthem 
Fac.  R.  Co.,  (La.)  7  So.  79a. 

AsBomptioii  of  risks. 

21.  A  derrick  was  held  by  guys,  those  on  ona 
side  being  known  to  be  insecurely  attached  to  a 
bulldiug  which  was  being  taken  down.  One  of 
the  trusses  of  the  roof  was  attached  and  swung 
to  the  derrick,  and  was  about  to  be  lowered.  Tbe 
roof  bad  been  so  weakened  by  the  slipping  of  the 
bnilding  that  a  row  of  trusses  fell  of  their  own 
weight,  one  striking  the  gays  and  cariTing  down 
the  derrick  with  the  span  attaohed.  A  aervaat 
was  standing  on  the  truss  swung  to  the  deirl^ 
Tbe  fall  carried  him  down  and  killed  him.  The 
danger  was  imminent  and  apparent.  The  men 
had  been  warned,  and  some  bad  quit  the  woric 
after  a  like  fatal  accident  several  days  before. 
Held,  that  the  servant  assumed  the  risl^  and  was 
guilty  of  contributory  negligence,  having  contin- 
ued the  work  after  the  danger  became  ao  plain 
and  imminent  that  a  man  01  ordinary  prudence 
would  not  have  taken  tbe  risk.— PolUoa  t.  SeUen. 
(La.)  7  So.  786. 

KAYKBU. 

Zndlotment. 

1.  When  the  Indictment  charged  the  defendant 
with  "feloniously'*  inflicting  a  wound  less  than 
mayhem,  under  Act  La.  I8SS,No.  17,  and  omitted  the 
words  "  maliciously  and  willfully, "  as  contained  In 
the  statotorydefimtionof  the  offense,  do  jadgment 
could  be  entered  upon  the  plea  of  guilty,  as  the 
indictment  charged  no  offense  anUnst  the  Iftw.— 
State  V.  Watson,  (La.)  7  So.  US. 

loslruotioiu. 

3.  In  a  prosecution  for  the  ofTense  of  inflicting 
a  woand  less  than  mayhem,  under  Act  La.  188(1, 
No.  n,  amending  Rev.  Bt  8  794,  It  was  the  duty  of 
tbe  trial  judge  to  give  the  jurylnstraetlon  as  to 
the  true  meaning  and  signlflcanee  of  the  word 
"maliciously"  as  it  occurs  in  that  statnte,  and  In 
this  respect  nothing  more  was  reoulred.— Stata  T* 
Cook,  (La.)  7  So.  64. 

Measure  of  Damages. 

See  JDamoffea. 

HEOHAKIOS'  UENa 

Who  may  otaim. 

1.  The  mechanic's  lien  law  of  Alabama  (Coda 
1888.  SS  801fr-^048)  creates  (section  8018)  a  lien  for 
work  done  or  materials  furnished  in  constructing 
or  repairing  any  building  on  land  by  virtue  (h 
•any  contract  with  the  owiur  or  proprietor  there- 
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of, "  and  declares  (wettoi  8048)  that" eray person, 
including  married  womeD,  •  •  •  for  -vrtiose 
use,  benefit,  or  eDjoyment  any  bnlldins  or  Im- 
provement shall  be  made.  Is  embraced  within  the 
words  'owner  or  proptietw.'"  Held,  that  an 
oral  contract  with  a  maarried  woman,  without  the 
aasent  of  the  husband.  Is  snfflclent  to  create  a  Hen 
for  work  done  or  materials  famished,  notwith- 
standing Code  Ala.  1886,  {  88M,  which  llmitB  the 
wife's  powerto  malnoontractatothosa  Inwritiiig, 
"with  the  assent  of  the  husband  exj^eased  Inwm- 
iDg. "  WaidBworai  t.  Hodge,  7  So.  IMk  foUowed. 
— Cateliflv.  MoAnnally,  Qik)  7  Bo.  an. 

Prooeedlngs  to  perfeot. 

2.  A  building  ooDtraot  provided  for  the  oon- 
■bncUon  of  a  hoose,  and  the  furnishing  of  the  ma- 
terial, for  a  sUpolated  ocnopensation,  panble  in 
sereral  spedflo  installmeiitaaoccrdiog  totbe  prog- 
reos  of  Uie  work;  the  last,  liuiludlng  a  sum  re- 
tained by  the  owner  as  seoority  for  xaithfol  per- 
f (MTOMice.  bfdng  poTable  on  the  completion  of  the 
hotue.  Wbilem l£e  process  of  constroction,  the 
hOTue  was  wHlfuUy  homed  by  the  owner's  agent, 
wiOiont  the  oontractor'a  fault.  Held,  that  the 
owner's  obligation  to  rmay  the  sum  retained  as 
security  accrued  on  the  oestruution  of  the  house, 
■within  Ihe  meaning  of  Code  Ala.  1876,  <  8444, 
which  requires  every  contractor  -vrho  seeks  to  en- 
force a  mechanlo's  Uen  to  file  his  demand  within 
six  mouths  after  the  indebtedness  has  acorued,— 
CotoUil  V.  KoAnn^,  (Ala.)  7  Bo.  881. 

8.  Act  Fla.  March  7,  1877,  (McCteL  Dig.  p. 
721,)  required  subcontractors  and  laborers  claim- 
ing a  lira  on  a  building  to  give  notice  thereof  to 
the  owner  in  writing,  etc  Act  Feb.  18^  1885, 
requires  that  in  prooeedlngs  to  eoforoe  snch  a  lien 
sach  notloe  shall  be  ^ven  to  tiie  owner  as  the 
court  ma^  require.  Held,  that  this  aot  repeals 
the  tmrnee,  which  is  not  "re-enacted  and  published 
at  length,  '*  as  required  by  Const.  Fla.  1^  art  8, 
1 16,  in  the  case  of  revision  amendmani. — ^Bar- 
bour T.  Van  Camp,  (Fla.)  7  So.  16S. 

Enlbroement. 

4.  In  an  action  to  enforce  a  mechanic's  Hen,  the 
affidavit  of  the  plalntift  described  the  property  up- 
on which  he  claimed  a  lien  as  being  a  steam  saw- 
mill located  at  a  town  or  place  called  "Emerson,  ** 
on  the  8.,  F.  &  W.  R.  R.,  14  miles  south  of  Live 
Oak,  Suwannee  county,  Pla.  Held  a  snfflclent  de- 
•eriptlM,  where  the  plalntift  claimed  no  lien  npou 
the  land.— Emerson  v.  Galney,  (Fla.)  7  So.  626, 

5.  The  proceedings  prescribed  by  the  statute 
for  the  enforcement  of  a  mechanic's  Uen  are  purely 
legal,  and  confer  no  equity  powers  upon  the  court; 
and  a  proceeding  at  law,  under  the  statute,  to  en- 
force a  lien  is  not  nnoonstitutionaL— Emerson  v. 
Oainey,  (Fla.)  7  So.  636. 

6.  In  an  action  to  enforce  a  mechanlo's  lien, 
where  the  affidavit  of  plaintiff  claims  a  Uen  for 
the  nse  of  bis  tools,  to  which  he  is  not  en^tled  un- 
derthe  statate,  and  tite  evidence  failed  to  showthe 
aoDOunt,  if  any,  allowed  for  them,  no  cause  for  re- 
versal is  thown.— Emerson  t.  Oatney,  (Flik)  7  So. 

Memorandum. 
Of  sale,  see  Frauds,  Stataite      1, 3. 

Merger. 

See  Mortgagea,  9, 10. 

Minor. 

See  auarOkm  and  Ward;  Infaneu. 

MISOBGBXTATIOir. 

Indiotoient. 

1.  An  Indictment  whloh  eiTtsn  that  "B.,  a  ne- 
gro man,  and  L.,  [defendant,]  a  white  woman, 
did  Intermarry  or  live  In  adultery  or  ftnnicstlon 
with  each  other, "  suffioiently  cbarges  the  crime 
of  miaosgcviation.— U&toa  r.  Btate^  (Alk)  7  8a 


2.  On  an  Indictment  for  miscegenation  the 
state  cannot  attack  the  character  for  chastity  of 
female  defendant.— Linton  v.  State,  (Ala.)  7  So. 
261. 

8.  TTnder  Code  Ala.'  1886,  $  8,  dl.  6,  which 
makes  flie  tmn  "negro"  to  include  the  term  "mu- 
latto," a  conviction  on  an  indictment  charging 
cohamtatton  with  a  negro  ia  supparted  ii^moM 
of  cohabitation  with  a  mtilatto. — ^uutcm  r.  State, 
(Ala.)  7  So.  261. 

4.  Proof  of  the  parties  living  together  In  adul- 
tery for  a  single  day  with  the  intention  to  con- 
tinue the  relation  is  sufficient,  and  it  is  not  nec- 
essary to  estabUsh  any  agreement  or  understand- 
tog  between  them  that  sexual  intercourse  should 
continue. —Linton  v.  State,  (Ala.)  7  So.  261. 

5.  In  a  prosecution  for  miscegenation,  it  Is  not 
errorto  allowthe  state  tomakeprofert  to  the  Jury 
of  the  person  charged  in  the  indictment  to  be  the 
paramour  (tf  def^dant,  tn  order  that  Ihey  may 
detennine  his  color  by  inspection. — Linton  v. 
State,  (Ala.)  7  Bo.  SSL 

Mii(|olnder. 

Of  parties,  see  Partteit,  6. 

MOBTGAaES. 

I  See,  also,  Chattel  Mortgages. 
Parties  In  foreclosure  proceedings,  see  SlUband 

find  Wife,  28,  S4. 
Restraining  sale  under  foreclosure,  see  Injunction, 

Subrogation  to  rights  of  mortgagee,  see  Subrogee 
tion,  1-4. 

What  constitutes  equitable  Uen,  see  lAens,  1. 

What  oonstltates. 

1.  A  blU  whicA  alleges  that  complainant,  hav- 
ing a  perfect  eqnltr  In  und,  prooored  the  holder  of 
the  legal  title  to  convey  it  to  defendant,  to  secure 
a  debt  which  complainant  owed  to  defendant,  who 
then  agreed  to  convey  the  land  to  complainant  on 
pigment  of  the  debt,  and  that  afterwards  defend- 
ant took  possession  of  the  land,  states  facts  show- 
log  thattne  ooaveyaooe  to  defendant  was  intended 
as  a  mortgage.  Distinguishing  Moeely  v.  Kos^, 
5  So.  m-Pamer's  Adm'r  r.  Parmer,  (Ala.)  7 
So.  657. 

 Antlobreals. 

3.  A  contract  purporting  to  be  a  sale  a  r&miri, 
whloh  divides  the  price,  which  was  for  an  ante- 
cedent debt,  to  be  returned  In  two  installmonts, 
aud  declares  the  forfeiture  of  the  ri^ht  to  redeem 
on  afaUure  to  paythe  Urst  instaUmonb  due,  isplg- 
norative  in  character,  and  an  antichrorts,  as  de- 
fined by  Hev.  Civil  Code  La.  art.  8176.— Fune  t. 
Habbard,  (La.)  7  Ba  57iL  ■ 

Mistftke — Beformation. 

8.  Where  a  deed  of  trust  accidentally  omits 
to  Include  land  that  was  Intended  to  be  included, 
the  mortgagee  ia  «ititled  to  have  it  reformed  as 
against  the  widow  and  heir  of  the  grantor,  and  a 
subsequent  mortgagee  of  the  land  with  notice  of 
complalnant'a  rights. — BrinBcm  t.  Bony,  (BClss.) 
7  So.  833.  '»  \  ' 

Bequuites  and  Talidity. 

4.  Where  a  foreign  corporation  lends  money, 
and  takes  a  mortgage  therefor,  in  violation  of  Const. 
Ala.  art.  14,  %  4,  prohibiting  a  foreign  corporation 
from  doing  any  business  In  the  state  without  hav- 
ing one  known  place  of  business  and  an  authorised 
agent  therein,  the  promise  of  the  mortgagor  to  pay 
la  void,  and  a  bUl  to  foreclose  the  mortgage  cannot 
be  maintained.— Farrier  v.  New  Bnriand  Mortgags 
Security  Co.,  (Ala.)  7  Bo.  300. 

6b  Where  the  mnrtoage  recites  that  It  Is 
"made, "  and  tbeaokDowledgmeut  is  talran,  in  Ala- 
bama, It  is  prfma/ocle  shown  that  the  loan  of  the 
money  and  taking  of  the  securi  ty  by  mortg^^  was 
transacted  in  said  state,  tliough  the  loan  was  made 
parablA  In  another  state.— Tanior  v.  New  England 
l^irtgage  Seonriiy  Co.,  (Ala.)  7  Bo.  SOa 
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Beqnisites  snd  validity — Deaoription. 

6.  The  mortgage  conveyed  ''tlie  following- 
described  tract  or  parcel  of  Mod,  to- wit,  the  prop- 
ertykDOwn  as  'B:.  's  Grist  and  Savr  Mill  and  Oin,  > 
together  witii  all  the  privileges  aod  appurtenances 
belonging  thereto.  *  •  The  evidence  showed 
that  two  acres  of  land  on  which  the  mill  and  gin 
were  situated  had  always  been  used  in  connection 
therewith,  and  were  necessarv  to  ttie  enjoyment. 
Held,  that  they  were  embraced  in  thedeacripUon, 
"the  nraot  or  parcel  of  land  known  as  >s  Griai 
and  Baw  Hill  and  Gin  Property,'"  or,  if  not,  were 
ai^i^nant  thereto.— Einuireu  r.  Bodgen,  (Ala. ) 

Oonstraotion  and  eSbot. 

7.  A  general  warranty  In  the  mortgam  of  the 
undivided  interest  of  one  of  seven  co-tenants  In  a 
tract  afterwards  allotted  to  him  by  partition  vests 
in  the  mortgagee  the  title  to  the  one-seventh, 
but  cannot  extend  the  title  to  the  whole  allotment. 
— Howw  V.  Dew,  (Ala.)  7  So.  339. 

8.  Where  one  of  seven  coheirs  to  several  par- 
pflla  of  land  mortgages  all  of  hia  interest  as  heir 
Inone  of  the  parcels,  and  afterwards,  in  a  suit  for 
partition,  one-half  of  the  parcel  is  allotted  to  the 
mortgagor  as  his  share  of  the  whole  estate,  the 
lien  of  the  mortgage  oovers  only  the  one-seventh 
originally  conveyed,  and  does  not  extend  to  the 
whole  altotment— Ho>vne  t.  Dew,  (Ala.)  7  So.  m 

Merger. 

g.  AjudgmentinpersonaTnag^nstthemaker 
of  promissory  notes  secured  by  a  special  mort- 
gage, in  which  there  is  a  recognition  of  the  mort- 
gage  and  a  decree  for  Ita  enforcement,  merges  the 
notes,  but  not  the  mortgage,  which  thereafter  re- 
tains the  same  force,  etract,  and  rank  as  before.^ 
Lalanne  r.  Fayne,  (La.)  7  Bo.  481. 

10.  Since  the  conflscatton  of  land  under  Act 
Cong.  July  17, 1863,  did  not  divest  the  tee,  which 
remained  in  the  former  owner,  but  passed  only  an 
estate  during  the  life  of  such  owner  to  the  adjudi- 
catee  under  the  proceedings,  where  such  adjudi- 
catee  was  likewise  a  mortgage  creditor,  his  claim 
as  such  was  not  lost  by  confusion,  under  Rev.  Civil 
Code  La.  art.  2817.— Cftlseiu*  Bank  v.  Ejama,  (La.) 
7  So.  700.  ^  ' 

Tallnre  to  latiBfy — Penalty. 

11.  In  an  action  for  a  statutory  penaify  under 


  request 

satisfy  of  record  his  mortgage,  shall  forfeit  to 
the  mortgagor  the  sum  of  $300,  unless  during  that 
time  a  suit  Is  pending  In  which  the  fact  of  satis- 
faction is  in  issue,  a  petition  alleging  payment,  and 
a  re^st  to  satisfy,  and  that  for  more  than  Uuee 
months  thereafter,  though  no  suit  oootesting  the 
payment  was  pending,  the  mortgagee  failed  to 
comply  with  such  request,  states  a  cause  of  aotim. 
— Stolner  V.  Ellis,  (Ala.)  7  So.  808. 

Foreolosore. 

19.  InoasethedefODdantln  aHuItforforeolosare 
raises  Uie  question  of  the  nullity  of  a  sale  made  to 
the  plaintiff  pendente  Hte  by  way  of  an  answer, 
and  reconventlonal  demand,  a  previous  tender  Is 
not  a  condition  precedent  thereto,  pai-ticularly 
when  the  sale  has  been  made  in  the  foreclosure  of 
a  special  mortgage,  and  the  mortgagee  becomes 
the  purchaser,  and  attributes  the  whole  of  the  price 
to  the  satisfaction  of  bis  mortgsae  claim. — Learned 
T.  Walton,  (La. )  7  So.  728. 

18.  A  clause  in  an  act  of  conventional  mortgage 
stipulating  a  waiver  of  the  benefltof  appraisement 
is  valid  in  law.— Learned  v.  Walton,  (La.)  7  So. 
788. 

11.  A  sequestration  of  property  which  is  Im- 
movable by  destination,  and  forms  part  of  realty 
under  mortgage,  but  which  has  been  removed 
therefrom  by  the  mortgagor,  as  an  ancillary  pro- 
ceediag  for  the  recovery  sod  restoratton  thereof 
to  the  mortgaged  premises  for  selsure  and  sale,  is 
a  legal  and  valid  proceeding,  and  does  not  have 
the  effect  of  changing  executory  proceedings  into 
those  via  ordinario.— Learned  v.  Walton,  (La.)  7 
80.7S8. 


IS.  In  oase  some  third  person  opposes  the  claim 
of  the  mortgage  creditor,  and  sets  up  title  in  her- 
self to  the  property  thus  sequestered,  and  the  for- 
mer retorto  la  an  answer  that  the  third  opponent's 
tdtla  is  simulated  aod  f  raadnlent,  this  pleoalng  doea 
not  have  stub  eflaot— Learned  r.  Walton,  (Xa.)  7 
Bo.  728. 

19.  When  the  mortgagor  enjoins  the  sale,  and 
the  mortgagee,  in  his  answer,  prays  judgment  for 
the  mortgage  debt,  his  right  thereafter  to  proceed 
under  the  writ  oif  s^ure  aod  sale  enjoined  1» 
abandoned  and  lost,- Learned  t.  Walton,  (La.)  7 
So.  723. 

17.  A  creditor  seizing  a  plantation  under  a  writ 
of  seizure  and  sale,  In  foreclosure  of  a  mortgage, 
has  a  right  to  require  the  aherifl  bedding  the  nrop- 
erty,  to  cultivate  it  while  nnder  aelzore  for  the  ao- 
count  of  the  mortgagor,  upon  making  the  neoeaaarj 
advances  for  that  puroose;  and  he  has  the  right  to 
recover  the  amount  of  »uch  advances,  and  the  va.ua 
of  his  services.— Learned  v.  Walton,  (La.)  7  So. 
728. 

18.  In  a  suit  to  forecloae  a  mortgage,  a  bill 
wbiob  states  that  oomplatDant,  who  la  a  foreign 
corporation,  has  complied  with  the  laws  of  the 
state  which  authorize  a  foreign  corporation  to  do 
business  In  the  state,  and  that  the  mortgage  sued 
on  was  executed  and  delivered  In  ^e  state,  is  not 
sufflolent,  as  It  does  not  aver  that  the  corporation 
was  authorized  to  do  busineas  in  the  state  at  the 
time  the  mortrotre  was  executed  and  delivereid. 
— Farrior  v.  New  England  Uortgage  Security  Ca, 
(Ala.)  7  So.  aoo;  Mullens  v.  American  Freehold 
Land  &  Mortgage  Co.,  Id.  flOL 

 Decree. 

19.  That  the  original  promissory  note  aeeored 
by  the  mortgage,  or  other  proper  evidence  of  the 
indebtedness,  is  not  shown  by  the  record  to  have 
been  filed  or  produced  t>eforethe  master,  is  a  ouea- 
tion  affecting  the  regularity  of  the  decree  of  fore- 
closure aod  sale,  as  distinguished  from  Ito  legall^ 
or  validity.— Lenfesty  v.  Coe,  (Fla.)  7  So.  S. 

iiO.  The  regularity  of  a  decree  of  foreclosure  and 
sale  cannot  t>e  quesuoned  on  an  appeal  taken  from 
a  personal  decree  rendered  for  the  balance  of  the 
amount  reported  by  the  master  to  be  due  on  the 
former  decree,  over  and  above  the  proceeds  of  the 
sale  of  the  mortgaged  property. — Lenfesty  t.  Coe, 
(Fla.)  7  So.  a. 

 Personal  decree  for  defloienoy. 

21.  On  the  death  of  the  mortgagor,  a  personal 
decree  for  a  deficiency  may  be  had  against  his 
peisonal  reproaentaUve.- Weir  v.  Field,  (Hiss.) 
7  So.  865. 

•£i.  Under  Cods  Miss.  S  193S,  providing  that, 
In  foreclosure  proceedings,  upon  repent  of  sale,  Uie 
court  shall  give  personu  Jnannent  for  such  bal- 
ance as  defendant  may  be  liable  for,  motion  for 
such  judgment  need  not  be  made  at  the  term  of 
court  when  the  sale  is  confirmed,  but  at  any  time 
before  the  execution  of  the  decree  is  barred  1^ 
limitetion.— Weir  v.  Field,  (Miss.)  7  So.  855. 

28.  A  saie  under  a  decree  of  foreclosure  cannot, 
after  a  lapse  of  40  years,  be  attacked  for  error  ap- 
parent on  the  records  of  the  foretdosure  proceed- 
ings, however  flagrant.  —  Dnncan  v.  WiLIams, 
(Ala.)  7  So.  416. 

Bedemption. 

24.  A  creditor,  to  whom  the  holder  of  a  legal  ti- 
tle conveys  land  in  which  the  debtor  and  bis  wife 
have  a  perfect  equity,  upon  his  agreement  to  recon- 
vey  to  the  debtor  on  the  payment  of  the  debt,  and 
who  afterwards  enters,  Is  only  a  mortgagee  In 
possession,  and  a  bill  to  redeem  may  be  filed  ataoy 
time  l>efore  the  statutory  bar  of  10  years  is  com- 
plete.—SeawrigUt  v.  Parmer,  (Ala.)  7  So.  mi. 

25.  Though  the  prayer  to  redeem  from  a  mort- 
gage the  wbole  of  properly  in  which  complainant's 
wife  had  a  half  interest  mav  be  for  broadw  relief 
than  that  to  which  be  Is  entitled,  bacaaae  the  wife's 
undivided  halt  interest  does  not  pass  by  the  oonvey- 
aooe,  she  not  having  been  a  party  to  the  mort- 
gage, that  is  no  reason  for  denying  the  redemption 
of  complainant's  own  intecasL— Seawright  v.  iW- 
mer,  (Ala.)  7  Sa  aOL 
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as.  A  bill  to  ndeein  ■  traot  ot  land  in  the  po»-  ^ 
Msrion  otthemortffasee,  andforan  ocoouDtinirfor 
the  rents  and  profits,  whevQ  oompUiaaai  owns  but 
an  uDdivided  naif  tnteraat  In  tlie  laad,  and  the 
mortgage  binds  only  his  interest.  Is  not  demurra- 
ble because  it  seeks  broader  relief  than  oomplain- 
snt  is  ectltied  to— Pwinw'a  Adm'r  t.  Farmer, 
(Ala.)  7  Bo.  M7. 

Power  of  sala. 

97.  The  limitation  of  two  years,  within  which 
sales  under  a  power  in  a  mortgage  must  be  disaf- 
firmed for  Irr^ularitles,  is  not  a  ttataxUary,  but  a 
ju^cialf  limitati<m,  and  rests  on  the  inresumption 
of  xatiflc^ion,  after  ttte  lapse  of  two  years,  '*in 
f»dlnary  cases.  "—Alexander  v.  Hill,  (Ala.)  7  Bo. 
288. 

28.  A  sale  of  land  under  a  power  contained  In  a 
mortgage,  at  which  the  mortgagee  himself  be- 
comes me  purchaser,  is  not  voia  as  to  the  mort- 
fragor,  but  only  Toidable;  and,  until  the  latter 
disalflnns  the  sale,  he  has  no  interest  In  the  land 
which  ha  can  ooaTCV.— XcCaU  T.  Hasbf  (Ala.)  7 

sa  rra 

39.  Where  a  mortgagee  has  purohaaed  at  bis 
own  sale  under  a  power,  which  aid  not  authorize 
bim  to  become  the  purchaser,  the  infant  heirs  of 
the  martgagor,  who  was  dead  at  the  time  of  the 
sale,  will  be  allowed  todisafSrm  it  anytime  with- 
in two  years  after  attaining  their  m^orltgr.  pro- 
Wded  20  years  have  not  elapsed.— Alexander  t. 
Hill,  (Ala.)  7  8o.  288. 

80.  A  mortgagee,  who  purchases  either  him- 
self or  through  an  agent,  at  a  sale  made  by  him- 
self under  the  power  contained  in  the  mortgage, 
which  does  not  authorize  htm  to  become  the  pur- 
chaser, may  come  into  equity  to  have  the  In- 
firmity of  his  tJtle,  resulting  from  the  mortgagor's 
tight  to  disaffirm  the  sale,  removed  by  a  confirma- 
tioD  of  the  sale,  if  the  mortgagor  so  elects,  or  by  a 
resale  under  a  decree  of  the  court.— Craddoch  v. 
American  Freehold  Land  &  Uortgage  Co.,  (Ala.) 
7Sal«e. 

Multi^Eiriousness. 

Bee  EqitUy,  16, 16. 


3CDKI0ZP  All  OOBFOBATZONS. 

See,  also,  Counties;  Highwayt;  Schools  and 

Sciwol-Diatricts;  Towns. 
Horse  railway,  liability  to  keep  streets  In  repair, 

see  Hone  ond  Street  Railroads. 
Power  to  prohltilt  sale  of  llqaor,  see  InUa^eating 

Xiguort.  18. 

Znooiporation  and  powers> 

1.  A  municipal  corporation  cannot  control  the 
owners  of  properU'  in  the  mode  or  manner  of  con. 
Btmotlng  tbdr  hulldinss,  within  certain  designated 
limits,  in  the  absence  of  express  legislative  author- 
ity.—State  T.  Schuchardt,  (La.)  7  So.  97. 

2.  A  provision  in  a  city  charter  authorizing  tbe 
muDtcipalltv  to  prevent  the  reconstruction  is  wood 
of  old  buildings,  within  certain  limits,  does  not  in- 
clude the  power  to  prevent  the  repairing  with 
shingles  the  roofs  of  buildings  originally  covered 
wlthsimilarmaterials.— SuteT.SoBUChardL  (La.) 
7  So.  «7.  ' 

Ordinanoos. 

8.  In  the  absence  of  a  legislative  grant  of  pow- 
er to  that  end,  the  police  juries  of  Louisiana  Dave 
no  authority  to  pass  an  oralnance  prohibiting  the 
running  of  railroad  trains  through  the  villages  of 
their  parish  at  a  greater  speed  than  six  miles  an 
hour.— State  v.  MlUer,  (La.)  7  So.  6T2. 

4.  The  city  of  New  Orleans,  by  virtue  of  the 
authority  vested  in  it  by  section  7  of  its  charter  to 
maintain  the  public  health  and  to  suppress  all  nui- 
sances, has  power  to  pass  an  ordinance  prohibit- 
ing smoking  In  street-cars  under  penalty  of  fine 
and  imprisonment,— State  v.  Heldenb^o,  (La.)  7 
So.  831. 

5.  Under  the  charter  of  the  dty  of  New  Or- 
leans <Aot  La.  "So.  20  of  188S,  1 7,)  providing  that 
the  council  shall  have  power  to  pass  such  ordi- 


nances as  may  be  necessary  to  light  the  streets, 
etc.,  the  coun^  may  make  a  contract  for  lighting 
for  more  than  one  year,  and  their  power  in  tnls  re- 
gard is  not  limited  by  sections  63  and  64,  providing 
for  annual  levies  to  meet  current  expenses. — New 
Orleans  Oas-Light  Co.  v.  City  of  iTew  Orleans, 
(La.)  7  So.  559. 

o-  A  contract  made  by  a  city  council  for  light- 
ing  the  city  for  a  period  of  10  years  ac  a  specified 
rate  is  not  a  reatrtcUon  upon  the  legislative  power 
of  the  council.— New  Orleans  Gas-Ught  Co.  v.  City 
of  New  Orleans,  (La.)  7  So.  559. 

 Bejinilfttlon  of  markets. 

7.  In  a  city  ordinance  providing  that  no  private 
market  shall  tie  established  within  a  walking  dis- 
tance of  six  blocks  of  any  public  market,  a  "block" 
means  a  '^square*'  or  '*bluck'*  as  those  words  are 
generally  understood.— Stale  v.  Natal,  (La.)  7  So. 
781. 

8.  An  ordinance  establishing  a  pablio  market 
forlttde  ibe  sale  of  fresh  meat  at  other  places  un- 
less authorised  by  the  conncU.  "Private  markets  " 
at  which  It  might  be  sold  were  provided  for  by  an 
ordinance  passed  on  the  same  d^,  which  was  after- 
wards held  to  lie  Invalid.  Hislo,  that  the  two  were 
BO  dependent  that  the  prohibitory  clause  of  the 
first  fell  with  the  second.— City  of  Jacksonville  v. 
Ledwlth,  (Fla.)  7  So.  885. 

9.  Acts  Fla.  1887,  c.  8775,  art  8,  {  4<  provides 
that  the  mayor  and  council  of  Jacksonville  may, 
by  ordinance,  establish  and  regulate  markets;  and 
section  2,  that  no  bill  shall  become  a  law  unless 
signed  by  the  mayor,  or  passed  over  his  veto.  An 
ordinance  provided  that  private  markets  could  be 
establlshea  when  authorized  by  resolution  of  the 
council,  and  that  they  should  he  maint^ned  In  ac- 
cordance with  the  rules  of  the  board  of  health. 
Held,  that  the  ordinance  was  void ;  that  the  power 
to  regulate  markets  must  be  exercised  by  the  coun- 
cil sabject  to  the  mavor's  veto,  and  that  It  could 
not  be  delegated  to  the  board  of  health. — City  of 
JacksonviUe  v.  Led  with,  (Fla.)  7  So.  885. 

10.  A  city  authorized  to  regulate  the  sale  of 
meat,  poultry,  fish,  fruits,  and  vegetables  may 

Erohibit  their  sale  except  at  markets  duly  estab- 
shed  under  its  power  to  establish  and  regulate 
markets.- City  of  Jacksonville  v.  Led  with,  (Fla.) 
7S0.885. 

11.  If  reasonable  facilities  for  selliog  at  public 
markets  are  given,  an  ordinance  restricting  there- 
to the  sale  of  fresh  meats  is  not  an  illegal  restraint 
of  trade,  nor  a  monopoly.— City  of  Ja^sonviile  v. 
Ledwtth,  (Fla.)  7  So.  885. 

13.  The  main  object  of  erecting  or  renting  a 
building  being  to  provide  a  markeMiouse,  the  use 
of  part  of  It  for  holding  municipal  courts  does  not 
render  illegal  the  erection  or  renting  of  the  build- 
ing under  a  power  to  establish  markets. — City 
of  JackMnvUIe  r.  Ledwlth,  (Fla.)  7  Ba  885. 

OontraotB* 

18  The  dtiy  ot  New  Orleans,  by  ordinance, 
granted  to  the  respondent  railroad  company  the 
rl^t  to  occupy  a  portion  of  the  river  front,  and 
to  erect  wharves  thereon,  on  condition,  among 
other  things,  that  It  should  pave  L.  street,  the 
grant  mat  to  go  into  effect  until  the  consent  of  the 
'  wharf  lessees  was  obtained.  The  validity  of  the 
ordinance  having  been  attacked  in  a  suit  by  the 
city  against  respondent,  another  ordinance  was 
adopt^,  reciting  the  litigation,  and  the  willing- ' 
ness  of  respondent,  notwithstanding,  to  construct 
wharves  on  the  portion  of  the  river  front  granted, 
and  stipulating  that,  should  such  grant  be  de- 
clared illegal,  the  money  expended  by  respond- 
ent would  he  refunded.  Nothing  was  said  about 
the  obligation  to  pave  L.  street,  but  it  was  stip- 
ulated that  nothing  in  the  ordinance  should  relieve 
respondent  from  any  of  the  obligations  imposed  by 
the  former  ordinance.  The  suit  mentioned  was 
discontinued.  The  required  consent  of  Uie  wharf 
lessees  was  given  In  a  vniting  which  recited  that 
It  was  executed  in  pursuance  of  the  former  ordi- 
uAnce,  and  immediately  after  the  execution  of  such 
Instrument  respondent  went  into  possession  of  the 
portion  of  the  river  front  granted.  Held,  that  re- 
spondent was  bound  to  pave  L.  street.— Slate  t. 
New  Orleans  ft  N.  E.  B.  Co..  (La.)  7  So.  6A. 
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14.  The  dty  of  New  Orleans  bad  the  power  to 
contract  for  a  water  supply,  under  the  provlslone 
of  her  charter;  and,  havtiig  this  power  to  contract, 
the  price,  the  kind  of  water,  and  the  amount,  are 
matters  of  legislative  discretion,  vested  in  thecity 
council;  and  when  the  city  conflaes  herself  within 
tbe  limits  of  her  powers  to  contract,  this  legal  dis- 
cretion exercised  bj  the  (dty  ooondlwill  not  be  in- 
qnlred  into  by  tbe  ooorts,  in  the  absence  of  fraud 
and  corrupt  and  extravatrant  legislation.— Conery 
T.  New  Orleans  Water- Works  Co.,  (La.)  7  So.  8. 

16.  The  town  of  New  Decator,  organized  under 
Code  Ala.  o.  1,  tit.  14,  »  1480-1516,  with  the  usual 
and  ordinary  municipEd  powers,  has  no  power  to 
establish  a  quarantine  against  prop^i^  and  per- 
sona, and  a  contract  for  services  to  be  rendered,  in 
oonneotlon  therewith  la  tUtra  vires  and  void. — 
New  Decatur  T.  Benr.  (Ala.)  7  Bo.  88S. 

10.  Under  the  (diartar  of  the  city  of  New  Or^ 
leans,  section  21,  providing  that  all  contracu  for 
public  works  or  materials  ordered  by  tbe  council 
shall  be  offered  by  the  comptroller  in  presence  of 
the  finance  committee  of  the  council,  aod  let  to  the 
lowest  bidder,  the  oonunlssioner  of  public  works, 
who  by  section  S4  is  ^ven  general  charge  and  su- 
perintendence of  hia  department,  cannot  bind  the 
a  contract  for  Uie  pnrcbase  of  materials  for 
such  department.— fiurohfield  t.  City  of  New  Or- 
leans, (La.)  7  So.  448. 

17.  In  tbe  absence  of  express  statutory  author- 
ity, a  municipal  corporation  cannot  make  a  perma- 
oeat  and  exclusive  contract  with  a  water  company 
to  build  water-works  and  aupp^  it  with  water. 
Such  authority  cannot  be  implied  from  the  gener- 
al power  conrarred  by  its  charter  to  contract  for 
the  needs  of  the  municipality.— Greenville  Water- 
Works  Co.     City  of  Greenville,  (Hiss.)  7  So.  409. 

18.  In  the  absence  of  express  legislaUve  au- 
thority, a  mnnleipal  oorptwmon  has  no  power  to 
ntter  unconditional  obltgatiooa  to  pay  money 
which  will  have  the  attributes  of  negotiable  in- 
struments in  the  hands  of  a  bonaftde  purchaser 
before  maturity. — Neugass  v.  City  of  New  Orleans, 
(La.)  7  So.  60& 

19.  A  contract  made  by  a  ctty  with  an  eleetric 
light  company  to  furnish  it  lights  for  10  years,  at 
a  given  price  per  light,  with  a  stipulation  tbat  tbe 
city  shall  annually  appropriate  out  of  Its  current 
revenues  a  sum  sutUcient  to  pay  what  is  then  due 
under  the  contract,  is  not  within  tho  prohibition 
of  Rev.  Bt  La.  $  au8,  of  a  city's  contracting  any 
debt  without  providing  means  in  the  same  ordi- 
nance to  pay  both  principal  and  interest.— New  Or- 
leans Oas-Light  Oo,  v.  City  of  New  Orleans,  (La.) 
7 130t  669. 

Defeotive  streets — Oontributary  negli- 
gence. 

-iX>.  Where  one  stumbles  on  a  planlc,  n^led  on  a 
bridge  acroea  tbe  gutter  on  a  street,  because  he 
failed  to  look  to  see  if  tbe  bridge  was  level,  though 
an  electrio  light  was  burning  brightly  near  by,  and 
he  knew  that  similar  planks  were  nailed  on  other 
bridges  in  the  neighborhood,  his  own  want  of  or- 
dinary care  will  prevent  his  recovery  for  the  re- 
sulting injuries.— Peetz  V.  SL  Charles  St.  R.  Co., 
(La.)  7  So.  688. 

Change  of  street  grade— Damages. 

21.  Under  Const.  Ala.  187S,  art.  14,  {  7,  requir- 
ing a  corporation  invested  with  the  rtsbt  of  emi- 
nent domain  to  **mBke  just  compensation  for  the 
pioperty  taken,  injured,  or  destroyed  by  the  con- 
struction or  enlargement  of  Its  works,  highways, 
or  improvements,"  a  cltv  is  liable  Indamsges  to 
the  value  of  a  bouse  and  lot  caused  by  a  change  in 
the  grade  of  the  adjaoeut  sidewalk  to  the  street 
level,  though  there  was  no  actual  taking  ofoom- 
pi^nant's  property.— City  Council  of  Montgomery 
V.  Maddox,  (Ala.)  7  Bo.  488. 

Tbe  measure  of  damages  is  the  decrease  in 
the  value  of  premises  arising  from  the  change  in 
the  grade.— City  Council  of  Uontgomerr  vTlfad- 
dojE,  (Ala.)  7  Bo.  4S8.  / 

Iiiabllltlea  and  Indebtedness. 

23.  Claims  against  a  city  arising  under  a  con 
tract  providing  that  they  shall  be  paid  on  the  tin\ 
day  ox  eaob  mnth,  or  as  soao  thereafter  as  ther 


may  be  prtmerlj  ordlnanoed  lax,  draw  interest 
only  where  tliere  Is  money  in  tbe  treasury,  sad 
the  city,  notwithstanding  demand,  refusea  to  pay. 
— Femandes  v.  City  of  New  Orleans,  (La.)  7Bo.  &7. 

Taxation. 

24.  Act  La.  1889,  No.  30,  conferring  on  the  dty 
of  New  Orleans  the  power  to  Impose  a  license  tax, 
and  Act  La.  1882,  No.  119,  oonferring  the  power  to 
enforce  the  collection  of  any  and  all  texes  due  to 
any  political  corporation,  carry  with  them,  neces- 
sarily, the  power  to  impose  just  such  a  penalty  as 
maybe  imposed  by  state  laws;  and  further  author- 
ize the  city  council  to  adopt  the  state  license  law 
as  its  own.— City  of  New  Orleans  r.  Firemen's  Ins. 
Co.,  (lA)  7  So.  89. 

95.  Const.La.arL90S,pnnideBthatnopolitlctf 
corporation  shall  impose  a  greater  license  tax  than 
is  imposed  by  the  general  assembly  for  state  pur- 
poses. Held,  that  where  the  license  tax  levied  by 
the  city  does  not  exceed  that  levied  on  tbe  sameoo- 
cupations  in  the  olty  by  the  state,  it  is  valid,  even  if 
the  state  should  have  Invalidated  her  own  license 
tax  by  illegal  discrimination  between  persons  pur- 
sulng  the  same  business  in  different  snbdlvialons 
of  the  state,  fiuch  objection  must  be  urged  gainst 
the  state's  tax  and  contradictorily  with  her.— <:ity 
of  New  Orleans  t.  Pontobartrafn  K.  Ca,  (La.)  7 
So.  88. 

98.  License  taxes  muatbegradnated,  and  there- 
fore need  not  be  equal  and  uniform.— City  of  New 
Orleans  v.  Pontchartraln  R.  Co.,  (La.)  7  So.  83. 

87.  A  oontraot  between,  a  muuicipttl  ootp04a- 
tion  and  a  railroad  company,  by  whleb  the  latter 
pays  a  bonus  for  the  francblse  therein  conferred 
by  the  city,  cannot  be  construed  as  conferring  an 
immunity  from  the  payment  of  alloense  on  itahus- 
iness  by  the  company.  In  tbe  absence  of  an  ex- 
press stipulation  to  that  effect  in  the  contract— 
City  of  New  Orleans  v.  Orleans  R.  Ca .  (La.)  7  So.  59. 

28.  In  tbe  act  establishing  the  munlolpality  of 
Jacksonville,  where  power  is  given  to  levr  taxes 
on  "all  property  and  privileges  taxable  by  law  for 
state  purposes, "  and  to  tax  and  regulate  auctioneers 
and  other  named  avocations,  *'and  all  other  priv- 
ileges taxable  by  tbe  state,"  the  word  ■*priv> 
ileges"  does  not  mean  technical  privileges,  but 
occupations  like  those  designated,  and  a  market, 
being  a  franchise  or  technical  privilege,  is  not 
taxable  by  the  city  for  revenue  purposea.— City  of 
JacksouvlUe  v.  Ledwith,  (Fla.)  7  So.  886. 

29.  The  authority  of  a  city  to  provide  for  the  in- 
spection, and  to  regulate  -toe  aale,  of  meata  and 
other  things,  does  not  give  power  to  tax  for  rev- 
enue the  occupation  of  selling  them,  but  jnatlfiea 
such  fees  and  chargea  as  will  cover  the  expense  of 
Inspection  and  police  supervision. — City  of  Jack- 
soDviUe  T.  Ledwith,  (Fla.)  7  So.  886. 

80.  Aot  La.  No.  81  of  1888,  requires  the  oouncll 
of  New  Orleans,  in  making  up  their  annual  budget 
of  expenditures,  to  inolude  tMrein  the  amount  neo- 
essary  to  meet  the  expenses  of  the  public  schools, 
provided  that  such  amount  shall  not  exceed  the 
statement  of  the  school  board  already  made,  nor 
be  less  than  t25q,000.  Held  that,  in  so  far  as  it  re- 
quires the  appropriation  of  a  particular  sum,  Xba 
aot  is  void,  sinoe,  under  Const  La.  art.  2*^.  which 
-declares  that  "the  legislature  shall  provide  that 
every  parish  may  levy  a  tax  for  tbe  public  schools 
therein"  the  legislature  has  no  power  to  compel 
the  city  of  NewOrleans,  which  represents  the  par- 
ish of  Orleans,  to  levy  such  a  tax,  or  to  make  an 
appropriation  In  lien  tiwreof.— State  T.  CLty  cf 
r^w  Orleans.  (La.)  7  So.  074 

Actions. 

81.  Under  Act  La.  No.  81  of  1878,  which  requires 
the  city  of  Monroe,  theretofore  exempted  from  pay- 
ment of  parish  taxes,  to  pay  one-fourth  of  the  ex- 
penses inourred  by  toe  parish  of  Ouachita  for  tbe 
repairs  of  public  traildlngs  ownMd  Iv  fbe  parish, 
and  situated  witblo  the  corporate  Bniits  of  the 
city,  the  city  cannot  be  held  liable  for  the  one- 
fourth  part  of  the  cost  of  erecting  a  new  jail  for 
the  parish.- Parish  of  Ouachita  v.  City  of  Monroe, 
(La.^  7  So.  717. 

82.  Act  La.  No.  81  of  1888,  %  71,  requires  tbe 
council  of  New  Orleans,  in  making  up  their  annual 
budget  of  exoenditurea,  to  inolnde  therein  the 
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KDoaut  daenwd  neoeesary  to  meet  tbe  expenses  of 

the  public  atdiools,  provided  that  saeb  amoimt  ^aU 
not  be  less  than  C350,000 ;  and  tbe  school  board  is 
aathotlsed  to  enforce  the  proviaiona  of  the  statute 
by  nuindnmtiA.  Held  that,  on  such  rtumdamiia 

Sroceediaes,  the  dty  has  the  right  to  aet  up  the 
efense  that  the  law  Is  uneoDStitutional,  and  the 
court  will  not  refuse  to  pass  upon  its  merits. — 
Bute  y.  Caty  of  New  Orleans,  (Ik)  7  So.  674. 

Murder. 

Bee  HonUeld6y  1-4. 

National  Banks. 
See  Bonfts  and  BonMnfl,  B,  6. 


HAViaABZiH  WATBBS. 

Control  of  banks. 

The  owner  of  coal-boats  and  barges,  moored 
to  tbe  river  bank  within  tbe  olt;  limits  of  New 
Orleans,  has  no  anthoril?,  derivable  from  the 
proprietor  of  riparian  proper^,  tbrongb  a  leaa& 
to  Duild  houses  in  which  to  store  apparatus  and 
tackle,  and  shelter  his  men,  by  restingtheir  fonnda- 
tioos  on  piles  driven  In  hntture  outalde  the  levees ; 
since  the  city  is  entitled  to  the  sole  control  and 
management  of  tbe  rirer  banks  for  the  pnbllo 
use,  and  may  determine  on  what  part  of  the  bat- 
ture  landing  places,  etc.,  may  be  established.— 
Sweeney  r.  Sbakspeare,  (La.)  7  So.  799. 

Necesaary  Parties. 

Bee  ParMet,  1, 9. 

HEQIJOENOB. 

Contributory,  see  Canien,  Matter  and 

Servants^. 
Defective  bridges,  see  Brtdges,  6. 
Injuries  to  passengers,  see  Varrter$, 
Of  master,  see  Master  and  Servant,  6-17. 

Remote  and  proximate  cause. 

1.  The  negligence  of  the  servants  of  a  railroad 
company  In  leaving  planks  loose  on  a  highway 
where  passing  wagons  might  throw  tfatem  upon  the 
track  will  not  render  the  company  liable  for  inju- 
ries to  a  person  caused  by  the  derailing  of  a  train 
by  one  of  suoh  planks  on  the  traok,  where  It  Is 
proved  that  before  the  accident  a  person  moved 
the  planks  to  a  place  from  which  they  could  not  be 
moved  to  tbe  track  except  by  design. — Mire  v.  East 
Louisiana  R.  Co.,  (La.)  7  So.  473. 

2.  Tbe  plaintiff  shipped  a  stallion  in  a  freight- 
car  of  tbe  defendant,  and  to  insure  ventUatioa  left 
the  side  door  open,  nitlllng  some  strips  of  board 
wntws  the  opening.  The  slats  were  kicked  ofC,  and 
the  stallion  escaped  nnlnjured,  and,  after  wander- 
ing some  distance,  strayed  upon  the  track  at  an- 
other point,  and  was  killed  by  defendant's  train, 
Hetd,  that  the  plaintiff's  negligence  resulting  in 
the  liberation  oi  the  animal  was  not  the  proximate 
cause  of  the  Injury,  and  would  not  preclude  a  re- 
cimii^^LoQlsTma  ft  N.  R.  Ca  r.  Kelsey,  (Ala.) 

Dangerous  premises. 

5.  It  is  not  neoeesary,  in  order  to  recover  dam- 
ages for  injuries  received  from  a  falling  building, 
that  the  owner  should  have  had  notice  of  its  dan- 
gerous condition.— Tucker  v.  Illinois  Cent.  R.  Co., 
TLa.)  7  8a  124. 

4.  Where  a  building  has  been  made  unsafe  by 
tbe  acts  of  trespassers,  which  It  was  within  the 

Bower  of  ^e  owner  to  prevent,  the  owner  Is  lia- 
le  for  injuries  received  by  one  on  whom  tbe  build- 
ing fell.— Tooker  t.  HUnola  Cent.  R.  Co.,  (La.)  7 
So.  124. 

Contributory  negligence. 

6.  Where  the  contributory  negligence  of  plain- 
tiff is  shown  by  bis  own  proof,  it  is  no  ground  of 
•bjectlon  Uttt  defendant  did  not  speoiaUy  plead  and 


vrove  it.— McUortray  v,  Lonlsvllle,  N.  O.  &  T.  By. 
Co.,  (Miss.)  7  So.  40L 

0.  In  a  suit  by  a  city  fireman  against  a  railway 
company  for  personal  injuries  received  in  conse- 
quence of  the  overturning  of  a  hose-cart  on  which 
ha  was  riding,  alleged  to  have  bera  caused  by  com- 
ing in  contact  with  an  improperly  placed  rail,  tbo 
fact  that  plaintiff  knew  the  street  to  be  dugerous 
was  not  proof  of  contributory  negUgence,  and  that 
question  was  properly  left  to  the  Jniy*— ElTton 
Land  Co.  V.  Mingea,  (Ala.)  7  So.  686. 

7.  It  Is  not  neoessuy  that  the  contzibutory 
negligenoe  should  be  the  sole  cause  of  the  injury 
inord^to  bar  recovery,  butit  is  sulQcient  If  it  be 
one  of  two  or  more  concurring  efficient  causes.— 
KoFth  Birmingham  St.  B.  Co.  T.  Calderwood, 
(Ala.)  7  Bo.  m 

Imputed  negligence. 

8.  Inasuitl^aottyflremanagalnatarallwiqr 
company  for  personal  injuriea  received  in  conse- 
quence of  tbe  overturning  of  a  hose-oart  on  wbioh 
he  was  riding,  alleged  to  have  been  caused  by  com- 
ing in  contact  with  an  improperly  placed  ndL  the 
negligence  of  tbe  driver  of  the  hose-cart  oould  not 
be  Imputed  as  contributory  negligence  to  pl^nUfl, 
when  it  appeared  that  be  had  no  autbority  or  con- 
trol over  tbe  driver.— Elyton  Land  Co.  v.  Mingea, 
(Ala.)  7  So.  666. 

9.  Tbe  fact  that  plaintiff  and  the  driver  were 
both  In  the  employ  of  the  city,  and  engaged  in  a 
common  enterprise,  did  not  render  them  mutually 
responsible  for  each  other's  acta.— BUyton  Land 
Co.  V.  Hingbft,  (Ala.>  7  So.  oe& 

Pleading. 

10.  A  complaint  that  defendant  undertook,  for 
reward,  to  have  his  stallion  serve  plaintiff's  mare, 
and  so  negligently  performed  his  undeartaklng  that, 
in  the  effort  to  serve,  through  defendant's  negli- 
genoe the  stallion  so  Injured  tbe  mare  that  she 
died,  suffloiently  alleges  the  dut7  and  negUgMice 
of  defendant— Jones  v.  Dardsn,  (Ala.)  7  So.  988. 

Evidence. 

11.  In  an  action  for  personal  injuries  by  a  fai\ 
caused  by  plaintiff's  mule  stepping  through  a  hole 
in  a  bridge  approaohlog  a  railroad  crossing, 
which  it  was  tbe  auty  of  the  company  to  maintain, 
evidence  of  the  mule's  habit  of  stumbling  is  rele- 
vant, as  tending  to  show  conMbutory  negligeoce. 
—Patterson  v.  South  &  North  Ala.  R.  Ca,  (Ala.)  7 

12.  When  plMntlff's  evidence  to  fix  negligence 
on  defendant  tends  to  show  contaributorynegl^noe 
on  the  part  of  plaintiff,  It  Is  not  error  to  refuse  to 
chaxge^that  the  burden  of  proof  establishiugoon- 
tribntmcT  negligenoe  rests  on  defendant  "—North 
Birmingham  St  &.  Co.  v.  CJalderwood,  (Ala.)  7 
So.  m 


NEGKmABLB  INBTBUMBNTS. 

Kegotlability. 

1.  The  city  of  New  Orieans  Issued  certain  oer- 
ttflcates  of  inaebtednesB,  subject  to  tbe  provlsiona 
of  an  ordinance,  which  was  printed  on  the  backs 
of  the  certificates,  "  (1)  that  any  creditor  of  the 
city  to  whom  an  appropriation  has  been  made,  but 
In  whose  favor  ttxe  comptroller  cannot  draw  a 
warrant  until  there  be  money  In  the  treasury  to 
the  credit  of  tiie  appropriate  amouat,  not  other- 
wise appropriated,  shall  be  authorized  upon  de- 
mand to  receive  a  transf  ersble  certificate  of  own- 
ership entitling  him  or  bearer  to  receive  a  cash 
warrant;  (2)  that  the  creditor  shall  sign  a  receipt 
therefor,  stipulating  that  the  cash  warrant  shall 
be  claimed  only  on  the  surrender  of  the  certifi- 
cates, and  the  acceptance  of  the  warrants  shall  be 
an  acceptance  of  the  conditions  of  the  ordinance; 
(S)  that  tbe  certificate  shall  not  novate  or  affect 
the  nature  of  the  claim,  but  shall  be  simp.  /  an  ev- 
idence of  transferable  ownership."  Held,  that 
the  c-ertiflcates  are  not  unconditional  obligations 
to  pay,  but  only  evidences  of  transferable  owner- 
ship; and  title  thereto  does  not  pass  by  delivery 
where  the  pereon  named  therein  has  not  signed  the 
receipt  which  by  the  terms  of  the  Ofdloauce  is  a 
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oondttlon  precedent  to  tba  iMoe  of  tfae  Odrtlfloate. 
— Neugau  t.  City  of  Kew  Oflewu,  (La.)  7  Bo.  W6. 

Modifloation. 

9.  An  iDdorsement  on  »  note  beforo  Its  day  of 
payment,  poetponinff  ita  maturity,  must  be  consid- 
ered as  Inoorporated  into  it,  and  made  part  of  it. 
so  as  to  make  tbe  note  payable  at  tbe  date  fixed  by 
the  indorsement,  as  tbougb  the  dale  had  been 
wlffioal^  written  in  the  notft.— Sagary  Motro- 
polltan  Bank,  (La.)  7  So.  688. 

Aooommodatlon  papers. 

8.  The  holder  of  accommodatloa  paper  ac- 
quired before  maturity,  without  notice  or  Imowl- 
edge  of  ai^  equities  or  agreement  existing  be- 
tween the  maker  and  the  payee  of  the  note,  u  en- 
titled  to  the  same  {wotectTon  which  is  extended  to 
the  holder  of  negotiable  paper  acquired  before 
maturity.— Weill  v.  Trosclair,  (La.)  7  So.  283. 

4.  The  defense,  in  a  suit  on  a  note,  that  the 
maker  Is  not  liable  thereon,  on  the  ground  that 
tbe  note  was  extended  as  an  aooommodatioa  for 
fbe  payee  and  the  suing  hold^  most  be  olearly 
proved.  In  order  to  prevail.— WelU  v.  THMolalr, 
<La.)  7  So.  m 

Indorsement  and  transfer. 

5.  An  indorsemeot  la  blank  vests  the  legal  title 
to  a  cote  in  one  who  takes  it  as  owner,  and  the 
note  itself,  in  the  absence  of  rebutUng  proof.  Is 
prima  facte  evidence  of  owner^ip.  —  Lakeside 
Land  Co.  v.  Dromgoole,  (Ala.)  7  Sa  444. 

6.  Indorsements  onanote  past  due,  postpoDing 
the  dav  of  payment,  do  not  revive  the  note,  ana 
invest  it  with  the  negotiability  it  possessed  before 
Its  original  maturity,  and  one  purchasing  a  note  so 
indorsed  takes  it  sabjeot  to  all  equities  ezlsttng 
between  the  parties  thereto.— Sagorr  t.  ICetropot 
lUnBank,  (lSL)7So.fl8S.  '  *~ 

7.  WhereapersoD  has  iodorsedanote,  andtbe 
maker  takes  the  benefit  of  the  insolvent  laws,  and 
the  bolder  of  the  note  takes  part  in  the  proceed- 
ings, and  votes  for  the  discharge  of  the  maker  of 
the  note,  the  Indorser  is  released.— Snocesslon  of 
Latchford,  (La.)  7  So.  fi38. 

8.  Where  one  who  Is  bound,  as  indorser,  fox 
the  balance  unpaid  on  a  note,  joints  with  anotber, 
indorses  a  second  note  f6r  an  amount  equal  to  such 
balance,  which  Is  given  to  the  bank  which  dis- 
counted the  first  In  consideration  of  an  extension 
of  time  thereon,  and  acquiesces  in  the  bank's  re- 
tention of  such  first  note,  and  then  pays  tbe  whole 
of  tbe  second  note,  be  can  recover  nothing  from 
the  bank  on  tbe  ground  that  be  was  only  liable  for 
a  part  thereof,  since  his  payment  goes  to  extin- 
guish his  sole  liability  on  the  first nou.—Wood8T. 
Balsey,  (La.)  7  So.  45L 

9.  Where  tbe  Indorser  of  A  note,  on  the  repre- 
sentations of  the  maker  that  It  had  been  paid,  in- 
dorses another  note  jointly  with  him,  which  is 
tamed  over  to  the  bank  discounting  the  first  note 
for  an  extension  of  the  amount  remaining  due  on 
the  first  note,  in  whose  retention  by  the  bank  such 
Indorser  afterwards  acquiesces,  the  second  note 
does  not  extinguish  bis  llabili^  on  the  first,  but 
he  remains  bound  on  both.—Woods  v.  H^sey. 
<La.)  7  Bo.  45L 

10.  A  note  Indorsed  as  collateral  security  was 
returned  to  the  indorsers  for  collection.  They 
had  agreed  with  a  creditor  to  procure  and  turn  it 
over  to  him  In  payment  of  his  demand,  and  in- 
formed him  that  it  was  then  held  as  collateral 
security  by  a  firm  to  whom  they  had  telegraphed 
to  send  iC  and  with  whom  they  had  an  arrange- 
ment for  the  return  thereof,  and  represented  that 
they  in  fact  owned  it.  On  its  arrival  no  further 
4}ueBtionB  were  asked,  and  the  note  was  acx:epted 
without  notice  that  it  was  sent  and  receipted  for, 
for  collection  only.  Held,  that  the  creditor  was 
not  a  purchaser  without  notice  of  tbe  rishte  of  the 
indorsee  so  sending  it. — Carter  v.  Lehman,  Dnrr 
&  Co.,  (Ala.)  7  So.  786. 

11.  Where  a  note  has  been  paid  by  tbe  maker, 
but  afterwards  falls  Into  the  hands  of  a  third  per- 
son, one  who  purchases  from  him  after  tbe  matu- 
rity of  the  note  cannot  recover  thereon  though  he 
did  not  know  that  it  had  been  imtd,  and  though  such 
third  person  had  indorsed  thereon  credits  of  Inter- 


est dstea  aner  tne  maturity  oi  tarn  bm&— -Metro- 
politan Bank  v.  Bouny,  (La.)  7  Sa.  M 

Aotlons  on— Fleadtag. 

13.  In  an  action  on  a  bill  of  exchange  accepted 
by  defendant,  a  plea  that  the  acceptance  was  for 
a  debt  due  plalntlfls  by  a  third  person;  that  de- 
fendant did  not  promise  to  pay  tiie  debt  when 
made,  or  request  plalnUffs  to  give  credit  to  the 
third  person;  that  the  acceptance  was  not  in  con- 
sideration of  anyforbearanoe  to,  or  release  of,  the 
third  person;  that  no  security  for  the  debt  was 
given  up;  and  that  defendant  has  reoslTed  no  ad- 
vantage and  plaintifb  no  detariment  from  tbe  ao- 
ceptanoo,— isgoodon  demurrer.— Ohleyer  v.  Bem- 
beim,  (Miss.)  7  Bo.  819. 

15.  Code  Ala.  %  ^4,  requires  suits  upon  bills 
of  exchange  and  promissory  notes  payable  at  a 
bank  or  banking-house,  to  be  brought  in  tbe  name 
of  tbe  person  having  legal  title.  Held,  that  a  plea 
which  averred  want  of  legal  title  in  plaintiff,  but 
failed  to  aver  that  the  note  was  payable  at  a  bank 
or  banking-bouse,  was  not  demurrable,  when  that 
fact  appeared  from  the  complaint.- Lakeside  Laud 
Co.  T.  Dromgoole,  (Ala.)  7  So.  444. 

14.  Where,  in  a  suit  against  an  indorser  of  a 
bill  of  exchange,  the  complaint  simply  averred 
non-payment  and  notice,  and  notice  was  denied,  a 
replication  that  defendant  was  the  real  debtor, 
**owing  tbe  debt  represented  by  the  bill  ot  ex- 
obange,  the  oonsidemtlon  thereof  being  goods  and 
merchandise  sold  "biy  plaintiffs  to  defendant,"  is 
a  departure,  and  a  demurrer  thereto  was  property 
sustained. —Boiling  v.  MoKenzie,  (Ala.)  7  So.  658. 

16.  The  replication  Is  also  insufficient  because  it 
fails  to  negative  tbe  legal  implication  that  the  bill 
in  tbe  hands  of  the  indorser  represented  a  debt 
due  faim  from  tbe  drawer.— Boiling  v.  HoEeuzie, 
(Ala.)  7  So.  658. 

16.  Anotber  count  of  the  repUcation  averrea 
that,  since  tbe  protest  of  the  Mil,  "the  defendant, 
with  knc  vledge  that  tbe  usual  steps  of  demand, 
protest,  and  notloe  were  not  duly  tuen,  acknowl- 
edged his  liability  as  indorser  on  said  bill,  and 
promised  plaintUfs  to  pay  the  same. "  Held  that, 
although  the  allegation  of  a  promise  to  pay  was 
inaulHcient  because  the  promise  was  not  alleged 
to  have  been  made  before  the  bringing  of  the  suit, 
the  acknoiriedgment  of  continuing  liability  was 
good  without  such  all^ration,  and  a  demurrer  to 
the  count  was  erroneously  sustained.- BoUing  v. 
McKsnsie,-  (Ala.)  7Sa  668. 

 Eridenoe. 

17.  In  an  action  on  a  note  dated  In  anotber 
state,  and  containing  a  waiver  of  exemptions,  de- 
fendant contended  tnat  the  waiver  referred  only 
to  the  laws  of  such  state.  H«M,  that  tbe  exclu- 
sion of  evidence  offered  by  defendant  to  show  that 
tbe  note  was  executed  ana  dellvored  at  the  place 
of  Its  date,  and  that  he  was  then  livlngin  the  state 
where  suit  was  brooght,  if  error,  was  harmless. 
—Holland  v.  Bergan,  (Ala.)  7  So.  770. 

18.  Where  the  absence  of  a  written  lease  is  not 
satisfactorily  accounted  for  by  proof  of  its  loss  or 
destruction,  it  is  proper,  In  an  action  on  a  note 

given  for  rent,  which  contains  no  such  stipulation, 
>  exclude  evidence  tending  to  prove  a  stipulation 
in  the  lease  to  make  repairs,  or  evidence  of  any 
damages  suffered  in  tbe  destruction  of  goods  by 
rains,  in  consequence  of  tbe  failure  to  make  such 
repairs.— Burks  v.  Bragg,  (Ala.)  7  So.  160. 

19.  Evidence  as  to  why,  at  tbe  tlmeof  executing 
tbe  note,  he  made  no  owim  for  damages  to  his 
goods,  caused  by  the  failure  of  hia  landlord  to  make 
repairs,  is  also  inadmissible.— Burin  t.  Bragg, 
(Ala.)  7  So.  166. 


NEW  TBIAIfc 

Newly- dlsoovered  evidence. 

1.  An  application  for  a  new  trial,  baaed  on 
newly-discovered  evidence,  is  properly  overruled, 
on  the  assignment  of  the  trial  Judge  that  the  wit- 
nesses relied  upon  were  summoned  by  the  accused 
to  attend  the  trial,  and  were  personally  present 
during  the  trial,  and  were  not  Intoroigated  hy 
him.— State  t.  Sorsoy,  (La-V^So.  887. 
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Bisplaoement  of  Judge  pending  trial. 

S.  The  trial  of  a  cause  having  been  uooimeDoad, 
and  a  portioo  of  the  evidence  taken,  when  the  slt- 
ttDg  Judge  was  displaced  by  the  appointment  of  Ub 
Bocceuor,  the  relntrodnction  of  toe  testlnuHiy  that 
was  adduced  before  the  Judge  eas  oJMo  was  all  the 
defendant  could  reaalre.— Brlnkman  t.  Hnyghe, 
(La.)  7  So.  78. 

Non  Oompos  Mentis. 

SeelnaonlCv. 

Nozuniit. 

Hee  Practice  in  CioU  Cases,  1. 

Notice.' 

Bonn  JIde  pnrohaBera,  aee  Vendor  and  Vendeet 
20. 

Of  appeal,  see  Appeal,  17, 18. 
tax-salei,  aee  luxation,  87. 

NnnoapatlTe  Will. 

8eemiIc4-«. 

OBSTBUCnNG  JUSTXOBL 

Indictment. 

1-  Under  Act  La.  1883,  TSo.  11,  defining  and 
punishing  the  offense  of  resisting  an  offloer  of  the 
Btate  "while  serving,  or  attempting  to  serve  orex- 
eeote,  the  process,  writ,  or  order  m  any  court,  **an 
todJctment  whioh  alleges  merely  that  the  offloer 
resisted  was  "In  the  due  and  legal  execution  of  his 
office"  Is  Insufficient.— State  v.  Johnson,  (La.)  7 
SO.B88. 

2.  An  indictment  fax  tiding,  Inciting,  and  ad- 
vising a  witness  not  to  answer  a  subpcena  is  bus- 
tained  bv  evidence  that  defendant  aided,  Incited, 
and  advised  a  witness  not  to  pmnit  an  attach- 
DKsit  to  be  served  on  him  as  a  duaultlng  witness. 
— FeiTow  T.  State,  ddsa.)  7  Bo.  848. 

OFFICE  AND  OFTIGEB. 

See,  also.  Judge;  Justices  of  the  Peace;  StAools 
and  SOioolrDtatricts,  1-4;  SheriffB  and  Con- 
atablea;  States  and  StaU  Offlcen. 

Boad  officers,  see  Mtghuaye,  1. 

Compensation . 

1.  The  salary  of  an  officer  being  fixed  by  the 
constitution,  an  appropriatton  large  enough  to  per- 
mit bis  being  pud  more  will  not  jttstUr  a  pay* 
ment  in  excess  of  the  salary.— State  v.  Blozham, 
(Fla.)  7  So.  87S. 

2.  CoUBt.  Fla.  1886,  art.  18,  S  8,  provides  that 
on  Its  ratification  the  oommlssloner  of  land  and 
immigratloQ  shall  assume  the  office  of  oommlssioa- 
er  of  agriculture,  and  that  bis  duties  as  such  shall 
be  prescribed  by  the  first  legislature.  Held^  that 
from  Its  ratification,  the  oommlsBlon  of  lands  and 
immigration  was  entitled  only  to  the  stiary  fixed 
by  the  new  constitution  for  ibe  commissioner  of  ag> 
zlcnlture.— Btate  r.  Bloxham,  (Fla.)  7  So.  878. 

OiHoers  de  fiwto. 

8.  The  right  of  a  de  facto  officer,  holding  office 
under  ocAor  of  tiUe,  cannot  be  inquired  into  collat- 
erally.—Town  of  KiBslmmee  City  v.  Cannon, (Fla.) 

7&o.fi28. 

Bemoval — OroondB. 

4.  One  who  has  been  driofetuA  to  excess  six  or 
eight  times  a  year,  at  intervals  of  from  one  to  two 
months,  for  over  three  years,  whose  fits  of  intoxi- 
cation lasted  from  one  to  two  days,  and  once  for 
two  or  more  weeks,  la  guilty  of  "habitual  drunk- 
enness" within  Const.  Ala.  art.  7,  SS  1-4,  relating 
to  the  removal  of  officers.— State  v.  Savage,  (Ala.) 
780.188. 


Fro  oee  dings. 


5.  A  report  of  a  grand  jury,  whicih  states 
officer  snonld  be  removed  ''fOr  and  on  aoo 


that 
aooount 


of  hts  habitual  dmnkenness  while  in  such  office 
prior  to  and  dowh  to  the  making  of  this  report, " 
sufitoienUy  compiles  with  Code  Ala.  %  4889,  reqofr- 
ing  a  grand  jury.  If  it  finds  that  as  offlosr  shouU 
be  removed,  to  report  to  the  court,  ''setting  fbrth 
the  facts.  "—State  v.  Savage,  (Ala!)  7  So.  7. 

6.  Under  Code  Ala.  18»6,  }  4840,  reouiring  the 
attorney  general  to  Institute  proceedings  to  im- 
peach certain  officers,  when  It  appears  from  the  re- 
port of  any  grand  jury  that  any  such  officer  ought  to 
be  removed  for  any  of  the  causes  enumerated  in  sec- 
tion 4818,  the  information,  if  it  refers  to  the  reporfc 
of  a  grand  jury,  and  Is  aeoompan  led  .by  It  as  the  au- 
tborizatton,  is  prima  feusle  sufilolentk  without  spe- 
cifically setting  forth  the  contents  of  the  raportt— 
Bute  T.  Savage,  (Ala.)  7  So.  7. 

Opinion  Evidence^ 

See  Bvtdenoet  17-10. 

OBDEBS. 

AppealaUe,  see  Appeal,  4-7. 
Oonfltrnotton — Kfibot. 

A  written  direction  to  pay,  when  collected 
the  proceeds  of  a  particular  claim  against  a  third 
person  held  by  the  drawee  as  attcsney  of  the 
drawer,  is  merely  an  equitable  assignment  of  tlie 
claim;  and  the  law  does  not  raise,  ija  favor  of  the 
payee  against  the  drawer,  a  promise  to  pay  in  the 
event  WAt  the  claim  cannot  be  or  is  not  ooUeoted. 
— Currr  V.  Shelby.  (Ala.)  7  So.  ©33. 

Ordinance. 

See  Municipal  CorporcUUms,  8-13. 

Parent  and  Child. 

See  Quarditin  and  Ward;  Ityfancy. 

Parol  Evidence. 
Bee  .SMdenoe,  85-80. 

FABTZBS. 

See,  also.  Specific  Performanoe^  7. 
In  action  against  husband  or  wife,  see  Husbaiul 
and  Wife, 
partition  prooeedinn,  see  PortMon,  4. 
Joinder,  action  to  set  aude  f  raodnlent  oonveyance. 

see  Fraudulent  Convevoneei,  17. 
Residence  of  neoessary  parties,  see  Fmue  4n  CtoU 
Cases. 

To  suit  to  dissolve  corporation,  see  ObrporaNoTU, 

Keousary  parfctos. 

1.  The  heirs  of  a  deceased  administrator  de 
bonis  non,  who  conveyed  land  under  a  sale  made 
pursuant  to  an  order  of  the  probate  court  by  his 

SredecesBor  in  the  administration,  and  received  a  - 
eed  back  from  his  grantees,  are  essential  parties 
defendant  to  a  bill  brought  by  the  heirs  of  the  in- 
testate to  set  aside  the  sale,  uid  have  the  land  de- 
clared assets  of  the  intestate^— Deans  v.  WUcoxon, 
(Fla.)  7  So.  168. 

2.  la  a  suit  to  enforce  a  vendor's  Hen  by  sn  as- 
Bigoee  of  bonds  given  for  the  purchase  money,  the 
assignor  is  not  a  necessary  p^ty. — Kirk  v.  Sheets, 
(Ala.)  7  So.  736. 

Proper  parties. 

8.  The  vendor's  mortgagee  Is  not  a  proper 
party  to  a  suit  to  rescind  a  contract  of  sale,  as  he 
is  not  conoemed  in  the  transactions  between  the 
vendor  and  vendee;  the  land  being  always  sub- 
lect  to  his  claim.— OrendorfE  V.  Tallman,  (Ala.) 
7  So.  821. 

Beal  party  In  Interest. 

4.  Attorneys,  Investing  money  held  them  as 
trustees,  and  tt^ing  a  note  payable  to  them  selves, 
may  sue  thereon  in  their  own  names,  though  part 
of  the  money  belong  to  s  foreign  aocoesslon.— Pe- 
ters v.  Pacific  GDaooCa,  (La.)  760.  790;  r 
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Joinder. 

B.  When  m  partner  haa  Mslned  all  Us  Intrx- 
fl>t  In  tiie  firm  propertr,  InolntUnff  a  mortgage, 
the  assignee  is  proper^  joined  with  the  other  pwt- 
ner  in  an  action  for  the  oonversion  of  the  mort- 
gaged property.— Keith  t.  Ham,  (Ala.)  7  Bo.  884. 

How  mifliioinder  taken  advantage  of. 

S.  A  miajolnder  of  ounplainants,  apparent  on 
the  face  of  a  1411,  must  hs  taken  advaDteM  of  by 
demorrer;  and  an  ol^ection  on  that  ground,  made 
f<v  the  first  time  on  the  hearing,  is  too  late,  and 
cannot  be  considered  on  appeal. — T-^hmwi.  ova 
ft  C&  T.  Greenhut,  (Ala.)  7  So  298. 


FABTinON. 

In  general. 

1-  When  the  snrrivlnff  member  of  a  oommnnl- 
if  sabsequeDtly  diea,  leaviDg  individual  debts  un- 
nid,  the  administration  of  her  succesBioa  must 
Institute  suit  for  partition  of  the  property  held  In 
Indtrislon  by  it  and  third  persons,  as  reqaired  by 
Hev.  Civil  Code  La.  art.  1185,  and  the  befrs  of  the 
predeceased  spouse  dying  without  debu  are  third 
persons  in  that  sensa.— Snooession  of  Ihunestre, 
(La.)  7  So.  <B4. 

By  whom. 

5.  One  of  the  heirs  of  an  entire  tract,  of  which 
a  part  has  been  assigned  to  the  widow  as  dower, 
may  compel  partition  of  the  residue.— West  t. 
West,  fAla.)  7  So.  880. 

8.  Where,  after  a  sale  for  partition,  a  prior 
Judgment  creditor  ot  a  Joint  tenant  has  his  ex- 
ecution levied  on  the  Joint  tenant's  undivided 
interest  in  the  land,  and  buys  It  in,  be  does  not 
beoome  a  tenant  in  common  with  all  the  purchas- 
ers of  the  separate  tracts  conveyed  at  the  parti- 
tion sale,  but  is  only  tensnt  In  common  with 
each  individual  parobaser  to  the  extent  of  his 
debtOT's  undivided  Interest  In  Giat  tract,  and  he 
cannot  maintain  a  bill  against  all  the  pondiasara 
in  one  suit  for  a  seocmd  partition.— bunan  t. 
Front,  (Ala.)  T  So.  Stti 

Parties. 

i.  A  sale  in  partition  among  Joint  tenants 
made  by  the  probate  court,  under  Code  Ala.  1876, 
S  8614.  is  validas  to  a  Judgment  creditor  of  one  of 
the  Joint  tenants  whose  lien  was  acquired  before 
the  application  for  partition  jna  med,  for  siush 
credits  is  not  a  necessary  party  to  the  nrooeed 
lag £orparUti<»L— Inmanr.  Awni  (Ala.)  f  So.  m. 

BepreeentatiTe  of  minors. 

6.  Proceedings  to  partition  land  owned  in  com- 
mon between  a  father  and  his  minora,  under  Act 
La.  No.  SS  of  1878,  which  requires  that  the  minors 
be  represented  by  their  tutor,  are  void  where  their 
Interests  were  represented  by  a  stranger  appoint- 
ed as  dative  tutor,  for  such  apDOintment  Is  void,  as 
the  father  cannot  abdicate  his  tutorship.— James 
T.  Mayor,  (La.)  7  So.  61& 

Pleading. 

e.  A  bill  filed  by  the  guardian  of  a  lunatic 
heir  to  an  entire  tract,  put  of  which  has  been 
assigned  to  the  widow  as  dower,  praying  a  parti- 
tion of  the  residue  and  a  sale  of  his  ward's  undi- 
vided interest  in  the  reversion,  is  multifarious. — 
West  V.  West  (Ala.)  7  Bo.  830. 

7.  A  bill  tap  partition  filed  by  the  guardian 
of  a  lunatic  is  not  repugnant  in  seelring  an  ac- 
count of  tiie  rents  and  profits,  and  also  a  sale  of 
his  ward's  interest.— West  t.  West,  (Ala.)  7  Bo. 
830.  t  \  / 

Private  sale. 

8.  Act  La.  No.  9B  of  1878  authorizes  the  sale  of 
property  held  in  Indivislon  between  minors  and 
others,  at  private  sale,  on  compliance  with  the  re- 
quirements therein  contained,  and  sanctions  the 
title  passed  to  purchasers  under  such  sales. — 
Bruhn  v.  Firemen's  Bldg.  Ass'n,  (La.)  7  So.  556. 

9.  Under  Act  La.  No.  25  of  1878,  authorising 
jiartitioa  by  private  si^e  of  property  owned  in  com- 
mon  with  minor^  "on  the  advlceof  a  family  meet- 
ing *  *  *  duly  convened  to  represent  the  mi- 


nora,-wbixe  It  la  necessary  that  the  prooseding 
should  be  conducted  contradictorily  with  the  tutrix 
of  the  minors,  If  it  appears  that  she  participated 
therein,  and  approved  the  same,  failure  to  cite  her 
will  be  oursd.— Braha  Bremen's  Blda'.  Ass'n. 
(La.)  7  8o.  SSd.  «.« 

10.  Under  Act  La.  No.  K  of  1878,  aothorizing 
the  sale  of  property,  owned  In  part  by  minors,  at 
private  sale,  a  iudgment  in  partition  for  sale  at 
public  auction  u  not  necessarr;  bnttbe  consent 
ot  the  co-proprietor  of  age,  and  that  of  a  family 
meeting  on  behalf  of  the  minors  with  the  coq- 
currence  of  the  tutor,  and  the  homologation  of  the 
proceedings  by  the  court,  are  sajBdent.— Sormty 
V.  If  nsaoohlB,  (La)  7  So.  S66. 

Decree. 

11.  A  Judgment  rendered.  In  a  partition  ault, 
in  favor  of  plaintiffs,  who  are  thereby  correctly 
named,  and  against  the  only  defendant  therei^ 
who  is  Incorrectly  named  In  part,  Is  a  valid  and 
binding  judgment  against  tiie  party  alleged  to 
be  oo-owner,  and  asked  to  be,  and  who  waa,  cited. 
— Snooeasion  of  Corrlgan,  (La.)  7  Bo.  74. 

PABTSIJfiASHIP. 

Levy  on  flm  property,  see  .AttadinwR^  ft. 
Release,  see  BeUaae  and  Dtaeharge. 

What  oonatltates. 

1.  Where  a  widow  succeeds  to  the  ownership 
of  her  deceased  husband's  mersa&tile  business, 
conducted  in  the  name  of  herhssbaud  snd  another, 
but  in  which  the  other,  as  between  themselves, 
was  not  a  partner,  being  a  mere  employe,  receiving 
as  bis  compensation  one-half  the  profits,  not  ex- 
ceeding IIUO  per  month,  the  fact  that  she  furnished 
the  other  with  money  to  be  Inveated  in  merchan- 
Jlse  as  a  help  in  disposing  of  the  broken  stock  on 
hand,  in  collecting  outstanding  sccounts,  and  in 
winding  up  the  business,  does  not  create  a  new 
partnership  between  her  and  him,  nor  authorise 
Dim  to  inear  a  debt  binding  on  her.— Iferohanta*  dfc 
Flanters'  Nat  Bank  t.  Kioe,  (Ala.)  7  Bo.  647. 

Authority  of  husband  of  partner. 

3.  Where,  In  acontractofpartnership between 
a  wife  and  a  third  person,  It  Is  stipnlated  that  her 
husband  shall  represent  the  wife  in  all  partner- 
ship bosiness,  ana  that  his  acts  shall  be  binding  on 
the  firm,  "the  same  as  If  he  were  a  member  of  a^d 
firm,  **  such  stipulation  vests  him  with  all  the  pow- 
ers of  a  partner,  and  bis  signature  of  the  firm  name 
to  notes  given  in  the  business  of  the  finals  as  bind- 
ing as  if  signed  by  a  partner.— State  Ifat.  Bank 
Soott,  (La.)  7  So.  790. 

Firm  property. 

8.  The  legal  title  to  an  and! Tided  Interest  in 
land  passes  to  each  of  two  partners  by  a  deed, 
which  recites  the  payment  of  the  consideration  by 
them  individually,  and  conveys  to  them  and  their 
heirs  by  a  firm  name  containing  the  surnames  of 
both.  —Southern  Cotton  Oil  Ca  T.  Henshaw,  (Ala.) 
7  Bo.  760. 

4.  An  assignment  by  one  memt>er  of  a  firm  of 
all  the  Interest  he  basin  the  stock  of  goods,  notes, 
and  accounts  due  to  the  firm,  vests  the  assignee 
with  tlie  Interest  of  the  assignor  in  a  mortgage  held 
by  the  firm  to  secure  a  note  due  to  It— ^itii  v. 
llam,  (Ala.)  7  So.  234. 

Bights  and  remedies  inter  se. 

6.  Complainant,  having  bought  an  Interest  in  a 
mercantile  business  and  advanced  money,  after- 
wards made  a  contract  with  his  partner  by 

which  the  latter  agreed  to  olose  up  the  business 
on  a  certain  date,  when  complainant  might,  at  his 
option,  receive  the  amount  he  had  paid  tor  his 
Interest,  and  the  edvonoes  made  by  him,  with  In- 
terest, or  the  amount  he  had  invested,  and  half 
the  profits.  The  partner  executed  a  deed  of  trust 
on  land  owned  by  him  individually,  to  secure  his 
compliance  with  the  contract.  He  died  before  the 
day  for  closing  ap  the  business  arrived,  and  com- 
plainant took  charge,  sold  the  goods,  and  paid  the 
firm  debts.  Held  that,  at  the  time  agreed  upon, 
Gomidainant  oould  elect  to  baa  oreditorof  theflnn 
to  the  extent  of  Ua  Inveatanaut  and  interest,  or  to 
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nooaln  a  partner.— BrlnKn  T.  Beny,.  QDmt.)  7 
80.  888. 

Bill  for  settlement. 

6.  A  partnership  was  formed  In  187D,  and  the 
articles  of  copartnership  stlpolated  that  it  should 
continue  for  three  years;  but  it  was  In  fact  con- 
tinued until  1684  or  1SS5,  when  It  was  dissolved  by 
mutual  consent.  Beld,  that  a  hill  for  its  settle- 
ment would  lie,  filed  within  six  years  from  the 
actual  dissolution  or  credit,  or  other  like  partner- 
sbip  transaotioQ  on  account  between  the  partners, 
from  which  a  promise  on  the  part  of  the  surriving 

Sartner  to  pay  tbe  balance  found  ag^nst  him  on 
nal  settlement  may  he  implied.— Haynes  r.  Short, 
(Ala.)  7  So.  157. 

Sturvlving  partners. 

7.  Where  tbe  brother  and  late  partoer  of  a  de- 
cedent administers  tbe  partnership  property,  and 
he  and  the  widow,  who  has  a  community  interest 
therein,  bare  annual  settlements  whereby,  through 
mutual  fanlt,  his  aooounta  are  brought  into  inex- 
trloalile  ooofualon,  it  Is  within  the  discretion  of 
the  oooTt  to  dismiss  prooeedings  instituted  by  the 
widow,  tbe  only  party  in  interest,  to  compel  him 
to  Booount  for  the  whole,  and  to  leave  the  parties 
whoro  they  have  placed  themselves. — Succession 
of  Oassie,  (La.)  7  So.  4U. 

&  Where  a  bill  by  tbe  representatives  of  a  de- 
ceased partner  shows  that  tbe  partnership  has  not 
been  f  ally  settled,  and  that  there  has  been  no  ad- 
juabnent  of  ^e  exprases  of  the  oonoern,  and  that 
the  surviving  partner  has  the  assets  of  the  part- 
nership, in<^uding  the  entire  capital  which  was 
paid  in  by  thedeoeased  partner,  and  refuses  to  pay 
tiie  same  to  the  penonal  leimsentativee  of  the 
latter,  it  sofllf^Uy  showa  that  there  U  no  ade- 
quate remedy  at  law,  and  a  general  demurrer  for 
want  of  ianiidiction  will  be  overruled.— HayneB 
T.  Short,  (Ala.)  7  So.  157. 

 Beoeivers. 

0.  It  Is  the  Auij  of  a  sorrlTlng  partner  to  take 
tpk  account  of  stocr,  and  keep  a  record  of  all  sales 
of  the  partnership  effects;  and  if  he  fails  to  do  so, 
wid  there  is  danger  of  loss  to  the  estate  of  the  de- 
ceased, a  receiver  may  be  ^pointed.— Word  v. 
Word,  (Ala.)  7  Bo.  4U. 

Axjtions. 

10.  Under  Code  Ala.  $  3606,  providing  that  any 
one  of  the  partners  may  be  sued  for  the  obllga- 
titm  of  all,  a  partnership  may  sue  an  individual 
for  a  debt  created  by  a  former  partnerahip  com- 
posed of  defendant  and  a  member  of  plalntfff  firm. 
— Alexander  T.  Jones,  (Ala.)  7  Bo.  908. 

11.  Where  a  trustee,  under  a  deed  of  trust  exe- 
cuted by  one  partner  on  partnership  firopert?  as 
security  for  an  individual  debt,  has  recovered  the 
property  in  replevin  against -the  partoflr  executing 
ibe  deed,  who  was  in  possession  of  the  property, 
the  other  imrtner  mnst  reseat  to  equity  in  order 
to  recover  it  from  the  trustee,  aa  one  part  owner 
cannot  maintain  an  action  at  low  agaust  his  co- 
owner  toe  the  joint  property.— Haff  t.  Bogera, 

Partner  In  oonunendam. 

IS.  In  instdvenoy  proceedings  to  wind  up  the 
business  of  an  insolvent  commercial  partnership, 
a  partner  in  commendam^  who  claims  to  be  a  cred- 
itor of  his  ooparbier,  does  not  occupy  a  better  posi- 
tion than  a  full  or  active  partner,  and  hence  he 
cannot  be  allowed,  aa  against  creditors,  to  enforce 
a  pledge,  granted  to  him  by  his  copartner,  on  the 
letter's  share  of  the  partDership  property.— Sher- 
wood V.  His  Creditors,  (La.)  7  So.  79. 

Fassengera. 

See  Carrttrtf  18, 17. 

FATMBNT. 
Bee,  ^so,  Btleate  and  DigOuave. 
What  constitutes. 

1.  It  sufficiently  ai^teared  that  a  dtaittwas 
taken  as  payment  on  a  mortgage  ftmn  the  facta 

V.780.— 63 


that  tbeamoiuitotltslhoe^  l«ss  dlfoouDti  mcred- 

Itedupon  the  back  of  fhemortgage,  and  also  upon 
defendants'  books  as  a  payment  thereon:  that  no 
objection  was  made  by  defendants  to  a  statement 
rendered  long  after  the  draft  was  dishonored,  in 
which  they  were  charged  with  the  amount  there- 
of as  a  payment;  and  that  defendants,  after  the 
dishonco-,  rendered  three  statements  to  plaintifb 
In  which  the  amount  of  the  draft  was  credited  aa 
a  p»meut— Whitl»  T.  Dunham  Lumbar  Co., 

(Aliio  7  Bo.  am 
BrUenoe. 

8.  Under  i^lea  of  payment,  eridenoe  of  an 
agreement  that  an  item  in  the  nature  of  a  cross- 
demand  should  be  credited  as  apaymentpro  tanto 
is  competent,  and  will  sustain  a  decree  allowing 
the  Item  to  be  credited  on  the  cla4m  In  euitk— Ib)- 
Oardy  t.  JUddleton,  (Ala.)  7  Sa  055. 

Voluntary  payment. 

8-  One  who  pays  money  on  a  decree  which  is 
afterwards  reversed  on  appeal  Is  entitled  to  rea- 
Utution  of  the  amount  paid.— In  re  Walter,  (Ala.) 
7  80.  400. 

4.  It  is  no  siHwar  to  a  petition  for  restltnthm 
that  petitioner  will  be  deoTBed  to  raj  the  sana 
anumnt  on  the  next  hearing.— In  ve  Walter^  (A3m,} 
7  So.  40flL 

Performance. 
Of  oonraot,  see  Ctmcrocts,  4. 

What  oonstltntes. 

I.  HUse  testimony,  on'  trial  of  aa  Indictment 
for  robbery,  that  the  witness  overheard  defendant, 
at  the  trii^  before  the  committing  magistrate,  say 
to  another  person,  who  was  also  on^Sl  before  the 
magistrate,  "  I  do  not  believe  I  will  swear  to  that,  * 
and  the  other's  reply,  "What  did  you  want  to  tell 
me  a  damned  lie  for;  you  had  better  stick  to  it,  If 
you  know  what  is  good  for  you,  "—Is  not  perjury, 
since  it  ts  immatenal  to  the  lssa&— Jennines  v 
State,  (Miss.)  7  Bo.  463.  ^ 

8.  On  indictment  for  perjuir  on  the  trial  of  a 
criminal  case.  It  Is  no  defense  that  defendant  was 
induced  to  testify  falsely  by  threats  ag^nat  hla 
life,  made  out  of  court,  and  some  time  before  the 
trial.- Bain  v.  State,  (Hiss.)  7  So.  40S. 

i.  Whore  the  neijnry  assigned  was  in  defend- 
ant's falsely  testifying  before  the  grand  jury  that 
a  person  a^inst  whom  a  charge  was  being  mves- 
tl gated  had  induced  him  to  sign  a  due-bill  by  false 
pretense  that  it  was  another  paper,  and  that  his 
signature  was  wanted  only  as  a  witness,  defend- 
ant cannot  JusU^  his  testimony  on  the  ground 
Uiat  he  gave  It  under  advice  of  counsel,  slnoe  the 
matter  Involved  presented  no  question  of  law.— 
Bamett  v.  State,  (Ala)  7  Bo.  41«. 

^  Where  a  person  is  indicted  for  perjury  in 
falsely  testifying  that  another  person,  by  false 
pretenses,  obtained  his  signature  to  a  paper.  It  is 
no  defense  that  defSndaof  a  signatoie  otm^ted  In 
^Ui^  his  mark  onlj.— ^Bamett  t.  Stats^  (Ala.)  7 

Indictment* 

fi.  An  indictment  for  perjury  whloh  statea  the 
snbetanoe  of  tiie  proceeding  in  wUcA  tbe  false 
testimony  was  given,  tbe  materiaUty  of  the  testi- 
mony, the  name  of  the  officer  by  miom  the  oath 
was  administered,  and  that  he  was  aathorlied  to 
administer  It,  tbe  fact  testified  to  on  which  perjury 
is  assigned,  and  that  the  testimony  was  willfully 
and  corruptly  false.  Is  sufficient,  under  Code  Ala. 
1886,  f  SWe;  prescrlUng  the  requisites  of  an  indict- 
ment for  pezjuiy.— Bamett     Btata^  (Ala.)  7  So. 

6.  an  Indictment  for  perjury,  an  allegation 
that,  In  a  certain  case,  it  he(»me  material  to  Know 
whether  a  cow  bore  a  certain  brand,  and  that  de- 
fendant falsely  swore thatshedid  bear sacb brand, 
sufficiently  charges  tbe  materi^ty  of  what  de- 
fendant swore.— State  t.  Qonsonlfn,  (Ls>)  7  8a 
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7.  On  Indictment  for  peijaiT  In  testifyliur 
falsely  before  the  grand  Jury  during  the  l&vesti- 

Satlon  of  a  charge  against  a  person  for  ohtaining 
efeoda&t'B  slgnatnre  to  a  bill  of  sale  under  false 
pretenses,  evidence  of  defendant's  teatimony  In 
regard  to  the  bill  of  sale  is  admissible  without  pro- 
ducing the  instnuneiit.— Barnstt  t.  Btat«,  (Ala.i 
7  80.414.    .  «.v  / 

Petitory  Aotton. 

By  purchaser  at  judicial  sale,  see  Judicial  SaUM,  2. 


FHYSICZANS  AJND  SXIROEONS. 

License  to  practice. 

1.  Code  Ala.  1886.  18  I296-1S98,  provide  that  a 
graduate  of  a  medical  college  In  the  UdIiwI  States, 
whose  diploma  is  recorded,  may  practice  medicine 
without  a  license  in  any  county  having  only  amed- 
leal  board  established  by  the  county  commission- 
ers; but  where  there  is  a  board  at  medical  exam- 
iners, organized  according  to  the  constitution  of 
the  state  medical  association,  and  in  affiliation 
with  it,  a  license  or  certificate  of  qualification 
from  such  board  is  necessary.  Section  407t)  pro- 
Tides  for  the  punishmeat  ot  aay  person  praoUolng 
medloine  without  a  license,  diploma,  or  certificate, 
or  who  is  not  "a  regular  graduate  of  a  medical 
college  of  this  state,  having  had  his  diploma  legal- 
ly recorded. "  Held,  that  a  graduate  of  a  medical 
college  of  another  state,  whose  diploma  Is  record- 
ed, la  not  indictable  for  practicing  without  license 
or  certificate  from  a  board  of  medical  examiners 
in  the  county,  organized  under  or  in  affiliation  with 
the  state  association,  r  ollowing  Brooks  t.  State, 
tt  So.  903.— Stough  V.  State,  (Ala.)  7  So.  150. 

Liability  for  serTioes. 

2.  Where  &  physician.  In  the  beginning,  ren- 
ders his  services  solely  on  the  patient's  responsi- 
bility, the  burden  is  on  him  to  prove  that  on  his 
proposal  todiBcontinuetbem  a  third  person  agreed 
to  Decome  responsible  therefor;  and  In  the  ab- 
sence ot  an  express  agreement  to  that  effect  the 
mere  fact  that  the  third  person  requested  him  not 
to  disooatlnae  his  visits,  and  tikat  after  the  pa- 
tient's death  the  third  person,  who  had  be«i  ap- 
pointed admlnlstratcr,  failed  to  deny  his  respon- 
sibility for  the  claim,  on  the  presentation  of  a  bill 
against  him  indivlai^ly,  will  not  warrant  the 
d]recti<»i  of  a  verdlot  In  the  phvsioian's  favor, 
but  the  question  of  the  individual  liability  of  ther 
third  person  should  be  left  to  the  determlnatiou 
of  the  jury.— Curry  v.  Shelby,  (Ala.)  7  So.  983. 

8.  Where  the  only  question  in  an  action  by 
a  physlciaa  for  his  aervices,  the  renditi<«i  of 
wtuch  is  not  disimted,  is  whether  a  third  person 
agreed  to  become  responsible  therefor,  testimony 
that  the  patient  had  himself  employed  another 
physicisn  is  properly  excluded  as  irrelevant. — 
Cmry  v.  Shelby,  (Ala. )  7  So.  933. 


PTiKA'DING. 

See,  also.  Account  Stated,  2:  A$8umpHt,  4;  Death 
by  nronaful  Actt  4;  Dettntte,  1;  Itijiinction, 
9;  MalMov*  Prosecution,  1,  S;  Ifegliiienoet  10; 
.  Set-Off  and  Couraer-Claim^  8. 
In  action  on  contract,  see  Contracts,  7. 

 negotiable  instnunent,  see  Negotiabls  In-  ' 

strumerit^t  13-16-  I 
partition  proceedings,  see  Partttton,  0,  7. 
Pleading  and  proof,  see  SubrogatUm,  6;  tYaude, 
Statute  of,  6. 

Demurrer. 

1.  A  demurrer  which  Is  not  called  to  the  at- 
tention of  the  court,  and  is  not  ruled  on,  must  be 
considered  as  abandoned. — Elytou  lAud  Co.  v. 
Mor»»n,  (Ala.)  7  So.  m 

3.  Pending  a  trial,  which  was  by  the  court 
without  a  jury,  plaintiff  moved  for  leave  to  with- 
draw his  replication,  and  to  demur  to  the  plea. 
HeM,  that  it  was  error  to  deny  bis  motion. — Cres- 
cent Brewing  Qo.  v.  Handily,  (Ala.)  7  So.  912. 


Answsr. 

8.  In  a  suit  on  an  Instrument  ImporUng  an  sb. 
solute  promise  to  iiay  a  ama  certain  within  a  certain 
time,  defendant  can  only  set  up  as  a  defense  there- 
to that  the  promise  was  conditional,  by  a  sworn 
plea  j  Code  Ala.  %  3770,  declaring  that  "every  writ- 
tea  instrument,  the  foundation  of  tiie  suit,  pur- 
porting to  be  signed  by  the  defendant,  *  •  * 
must  be  received  in  evidence  without  proof  of  the 
execution,  unless  the  executioa  thereof  Is  denied 
by  plea  verified  by  affidavit.  "—Dexter  t.  Oblander, 
(Ala.)  7  So.  lis. 

Verification. 

4.  A  plea  not  verifled,  u  required  tv  atoSate^ 
is  properly  stricken  from  the  flies.  — Qaaton  t. 

State,  (Ala.)  7  So.  840. 

Amendment. 

5.  In  an  action  agonal  a  telegraph  company 
for  failure  to  deliver  a  message,  where  It  appears 
that  the  message  was  signed  and  delivered  to  de- 
fendant by  plaTntlfl's  brokers,  so  that  tiie  legal  ti- 
tle to  the  contract  olosed  by  such  message  was  In 
them,  it  is  proper  to  allow  an  amendment  to  the 
complaint  making  U  the  suit  of  snidi  brokers  to 
the  use  of  plaintiff.— Amerloan  Union  TeL  Co.  v. 
Daughtry,  (Ala.)  7  So.  660. 

6.  An  amendment  of  a  oompl^nt  wbloh  pro- 
poses to  change  the  name  of  the  sole  defendant 
from  the  "AtUmta  &  West  Point  Railroad  and 
Western  Railway  of  Alabama,  a  foreign  corpora- 
tion, "  to  the  "Western  Kallway  of  Alabama  Com- 
puiy,  **  a  domestic  corporation,  is  so  radical  a  de- 

fiartnre  that  the  supreme  court  will  hold  it  a  vio- 
ation  of  the  rule  that  Uiere  can  be  no  change  of 
t^e  sole  party  defendant  by  amendment.— Western 
By.  of  AJabama  v.  MoCaU,  (Ala.)  7  So.  6Ga 

7*  Where  a  case  is  tried  as  If  the  action  was  in 
form  ex  deUcto,  a  new  trial  will  not  be  granted 
because  the  trial  Judge  refused  a  motion  to  amend 
the  complaint  by  addmg  a  count  formally  and  sub- 
stantially in  case.— Bharpe  t.  National  Bank,  (Ala.) 
7  So.  lOtt. 

8.  The  plalntUf,  having  originally  declared  un- 
der a  count  for  defendant's  negligence  generally, 
in  failing  to  keep  its  track  in  proper  condition, 
and  a  count  for  such  negUgenoe  as  being  a  riola- 
tioo  1^  its  oontraot  with  the  city,  the  subsequent 
addition  of  athlrd  oount,  alleging  suob  negtigencs 
as  a  violation  of  a  city  ordinance,  was  not  the  In- 
troduction of  a  new  cause  of  action. — Blyton  I^d 
Co.  V.  Mingea,  (Ala.)  7  So.  006. 

Pleading  and  proof— Variance. 

9.  Though  it  is  immaterial  whether  plaintiff 
technically  surrendered  a  lease  and  delivered  pos- 
session to  defendant,  yet,  If  he  alleges  these  facts 
in  a  oomplaint  to  recover  on  an  agreement  to  pay 
for  suoh  relinquishment,  he  must  prove  them  oe- 
fore  he  can  reoover.- Dexter  t.  Ohlander,  (Ala.) 
7  So.  116. 

10.  Where  an  ordlnanoe  prohibits  tr^ns  of 

street-cars  from  stopping  on  the  oast  side  of  a 
street  when  moving  westward,  or  on  the  weet 
side  when  moving  eastward,  and  in  an  action 
against  the  street-car  company  tor  negllgenoe  the 
complaint  alleges  ttiat  the  negligence  was  l^e 
failnre  of  the  train  to  stop  a  sufficient  length  of 
time  on  the  weet  side  of  the  street  to  enable  plain- 
tiff to  alight,  and  the  evidence  showa  a  foilure  to 
stop  a  train  going  west  on  the  east  side,  there  Is 
I  a  fatal  variance.— North  Birmingham  St.  S.  Co. 
V.  Calderwood,  (Ala.)  7  Bo.  860. 

11.  Plaintltt,  suing  for  price  of  work  done 
under  a  contract  alleged  to  have  been  made  with 
him,  is  entitled  to  recover  even  If  it  be  shown 
that  the  contract  was  made  with  him  and  another, 
whose  interest  plaintiff  had  acquired  when  the 
action  was  cconmenoed.— Snblstt  V.  Hodgea,  (Ala.) 
7So.21».  — 

Objections  waired. 

13.  Where  issue  was  joined  on  an  Insofflolent 
count,  which  had  not  been  demurred  to,  and  there 
was  evidence  to  warrant  a  finding  of  Its  truth,  tho 
plaintiff  was  entitled  to  verdlot  and  judgment 
thereon,  and  the  judgment  will  not  be  reversed  on 
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A  mere  fwsiffnment  of  error.— QeorgU  Fml  By.  Co. 
T.  FropBt,  (AJa.)  7  Ba  6S5. 

FLEDGE. 
Wbat  oonititates  equitable  lien,  see  Xjten$t  1. 
Validity  <^  pledge. 

1.  A  factor,  whose  general  ImainesB  as  such  is 
known  to  a  bank,  cannot  pledge  to  it  for  his  own 
debt  goodB  of  his  principal,  by  indorsing  to  it  a 
biU  or  lading,  reading,  "Received  of  [the  princi- 
pal] SB  bales  cotton,  oonsigned  to  [the  factor,]" 
but  without  negotiable  words,  and  not  iadorsed 
by  the  principal,  though  Laws  Ia.  186S.Aotl50,  SfL 

Erovidee  that  any  bill  of  lading  may  be  transferred 
y  indorsement,  and  any  one  to  whom  It  may  bo 
transferred  shall  be  deemed  the  owner  so  far  as 
to  give  validity  to  a  pledge  by  him.— lAUuide  v. 
His  Creditors,  (La.)  7  Bo.  S8S. 

Bights  of  pledgee. 

8.  Where  a  person,  to  secure  a  debt  and  further 
advances,  pledges  and  assigns,  among  other  collat- 
«ral,  the  note  of  a  third  person,  secured  by  a  deed 
of  trust,  and  the  note  Is  afterwards  satisfied,  the 
pledgee  cannot  apply  the  security  of  the  trust-deed 
to  satisfy  any  part  of  the  pledgeor's  indebtedness. 
— Newman  v.  Bank  of  OreenvUle,  (Miss.)  7  So.  403. 

8.  Where  the  maker  of  a  note  pledges  bank- 
stock  to  the  payee  to  secure  it,  with  authority  to 
him  to  sell  the  security  and  apply  the  proceeds  to 
the  note  if  it  he  not  paid  when  due,  and  wben  the 
note  becomes  due  has  the  stock  transferred  on  the 
boolES  of  the  bank  to  the  payee,  who  then  cancels 
the  note,  the  transfer  Is  anoltttB,  and  the  maker 
cannot  afterwards  recover  tina  stock  by  offering  to 
pi7  the  note.— Small  v.  Saloy,  (La.)  7  So.  tfO. 

Dlsoharge  of  lien. 

4.  A  bill  of  lading  having  been  by  agreement 
sent  to  the  factor  to  whom  the  goods  were  con- 
signed, with  instructions  to  remit  the  proceeds  to 
«  pleteee,  tlie  Ueo  Is  not  lost,  under  Rev.  Civil 
Code  La.  art.  8108,  providing  the  pledge  must  he 
sctnally  put  and  remaia  In  the  possession  of  the 
creditor  or  of  a  third  person  agreed  on  by  the  par- 
tiea.— Feteni  v.  Paclflo  Qaano  Co.,  (La.)  7  Bo.  790. 

5.  A  bni  of  lading  waa  pledged  to  two  credit- 
■orSf  'sod  by  their  consent  the  factor,  to  whom  the 
goods  were  consigned,  remitted  to  one  of  them  a 
sum  sufficient  to  pay  both.  The  debtor  falsely 
represented  that  the  other  had  waived  payment 
-out  of  that  cons^nment^  and  the  money  was  ap- 
plied on  other  debts.  Held,  only  a  partial  dis- 
charge, leaving  the  pledge  in  full  force  lor  the  bal- 
ance da&— feters  t.  Pacmo  Guano  Co.,  (L^)  7  So. 
790. 

PnrobaBe  of  pledge  pledgee. 

e.  A  purchase  of  pledged  stock  by  the  pledgee 
at  a  private  sale,  made  without  notice  to  the 
pledgeor,  and  of  which  stock  the  pledgee  retains 
possession,  does  not  transfer  tiie  title,  or  dissolve 
the  relation  of  pledgeor  and  pledgee.— Sbarpe  T. 
National  Bank,  (Ala.)  7  So.  loST 

 Batifloatdon. 

7.  In  the  absence  of  knowledge  that  a  sale  of 
pledged  stock  was  private,  and  that  the  pledgee 
was  the  purchaser,  the  execution  of  a  note  by  the 
pledgeor  for  the  unsatisfied  balance  duethe  pledgee 
after  receiving  information  that  the  stock  had  been 
sold,  does  not  amount  to  a  ratification  of  the  sale, 
unlMS  the  pledgeor's  intent  in  so  acting  was  to  rat- . 
1^,  Irrespeotlve  of  the  character  of  the  sale,  and 
ox  who  was  the  purchaser.— Sbarpe  v.  National 
Bank,  (Ala.)  7  Bo.  100. 

OonTeralon  by  pledgee. 

8.  Where  a  part  owner  of  stock  pledges  It  for 
his  individual  benefit,  with  the  authority  and 
-consent  of  his  co-owner,  the  pledgee  la  es- 
topped to  set  up  the  co-owner's  title  as  a  defense 
to  an  action  by  the  pledgeor  for  its  conversion. — 
Sharps  v.  National  Bank,  (Ala.)  7  So.  106. 

9.  A  complaint  which,  after  stating  that  shares 
of  stock  had  been  pledged  to  defendant,  avers  that 
■■defendant,  in  oonndsratlon  of  the  premtaes,  then 
■and  there  nndertocA  and  promiiea  plaintiff"  to 


hold  the  stock  only  as  pledgee,  but  that,  In  vitia- 
tion of  its  promise,  defendant  sold  and  converted 
the  stock  to  Its  own  use,  without  giving  plaintiff 
noUoe  of  the  sale,  and  in  which  plaintiff  seeks  to 
recover  as  damages  the  full  value  of  the  shares 
alleged  to  have  been  converted,  though  informal, 
Is  good  as  a  compl^nt  In  case.— Sbarpe  t.  NatLmu 
Bank,  (Ala.)  7  106. 

POWBBS. 

Of  sale  In  mortgages,  see  MortgageB,  S7-80. 

Construotion. 

1.  A  conveyance  of  the  Interest  of  a  de- 
ceased partner,  In  land  held  by  the  memliers  of  tiie 
firm  as  co-tenants.  Is  not  authorized  under  letters 
of  attorney  by  his  heirs  giving  power  to  the  sur- 
viving partner  "to  settle  all  matters  growing  oat 
of  the  firm  business,  to  settle  up  uid  divide  his 
estate,  and  to  do  all  acts  necessary  to  accomplish 
that  end.  "—Southern  Cotton  Oil  Co.  t.  ^nsnaw, 
(Ala.)  7  So.  780. 

AuthentioatioQ. 

2.  Acts  Of  procuration  nndw  private  stgnatare 
become  authenticated  when  attacbed  to  and  form 
parte  of  judicial  prooeedlngs,  or  are  Incorporated 
in  an  autnentlo  act.— Suooeiiloa  of  T^hwu^Tip  (x^.) 
7  So.  38.  ' 


PRACTICE  IN  CIVIL  CASES. 

See,  also,  Appeal;  Certiorari;  Costa;  Deposition; 
Error,  Writ  qf;  Exegotloiu,  BtU  of:  JuOgment: 
Jury;  New  Trial;  Partiea;  Pleading:  ProM- 
hition,WritQf;  Reference;  Removal  of  Catua; 
Trial;  Venue  1n.0MlCaae$:  WtU$. 

ITonsait. 

1.  In  the  absence  of  a  reoonventlonal  demand 
on  the  part  of  defendant,  when  the  plaintiff  fails 
to  appear  and  prosecute  his  suit  either  in  person 
or  by  sttomeT,  a  Judgment  of  nonsuit  only  can  be 
rendered  BKatnstnim,  as  provided  by  (jode  Prao. 
La.  arL  586.— Saunders  v.  Mangom,  (La.)  7  Sa 
TX5« 

Docketing— Suooesslon. 

%.  The  opening  of  a  succession  Is  an  independ- 
ent proceeding,  woich  ought  to  be  docketed  under 
a  proper  title,  and  numbered  and  allotted,  as  re- 
quired by  the  constitution  of  Louisiana;  and  pro- 
ceedings where  there  has  been  a  failure  to  meat 
these  requirements  cannot  be  ratified  by  tntor  or 
minora  who  hava  no  right  to  waive  the  fliUnre.— 
James  v.  Hayra,  (La.)  7  So.  018. 

Order  striking  demnrrer  from  files. 

8.  Where  the  arguments  on  a  demurrer  and  on 
motion  to  strike  it  from  the  flies  are  heard  to- 
gether, and  the  court  should  properly  have  over- 
ruled the  demurrer,  an  order  itzuiag  It  from  the 
files  will  not  berevened.— WoodT.  luTGr.nOia.) 
7  Sa  888.  ~v   »\  / 

Frcilndloe. 

Error  without,  see  Appeal,  40. 

Presumption. 

See  Evidence,  8-6. 

On  appeslt  >m  Apveal,  86^  87. 

PBmOIPAIi  AND  AGBNT. 

Bee,  also,  Attorney  and  CUent. 
License  tax  on  agen<rr,  see  Licerue,  3. 
Notice  to  agent,  see  Husband  and  W\fe,  9. 

IiiabiUty  of  agent  to  prinolpaL 

1.  An  agent  cannot  acquire  an  interest  adverse 
to  his  prinolpaL  If  he  purchases  property  of 
which  he  has  the  management,  and  which  belongs 
to  his  principal,  he  must  be  considered  as  holding 
it  in  trust  for  his  printdpaL— MoClendon  T.  Brad- 
ford, (La.)  7  Bo.  7S. 

2l  a  oounter-letter,  rstalned  by  the  agent  who 
sells  property  tax  Us  principal,  shoirioff  tbat  a 
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lest  sum  wu  racetTOd  than  that  aotDaUr  expressed 

in  the  deed,  has  no  effect  against  the  principal,  not 
a  party  thereto,  who  euea  to  recover  the  price  of  the 
property.— McCIeadon  v.  Bradford,  (La.)  7  Bo.  78. 


FBINGIFAIi  AND  SXJBETY. 

Discharge  of  surety. 

1.  Where  aa  iosuranoe  company  receives  from 
its  defaulting  agent  all  bis  assets,  of  every  kiad, 
and  disposes  of  them,  and  applies  the  proceeds  1b 
partial  payment  of  ills  defalcation,  without  the 
knowledge  or  consent  of  the  sureties  on  his  bond, 
such  action  operates  as  a  discharge  of  the  auretlea, 
under  Rev.  Civil  Code  La.  art.  3061,  providing  that 
such  discharge  abalt  result  where,  ^by  the  act  of 
the  creditor,  the  subrogation  to  Us  rigbts  *  *  • 
can  no  longer  be  operated  in  favor  of  tbe  surety. " 
—New  England  &  MuL  Lite  Ins.  Co.  v.  Randall, 
(La.)  7  So.  679. 

3.  Wbere  persons  have  become  sureties  on  a 
bond  conditioned  that  H.  sball  pay  for  goods  to 
be  furnished  to  him,  individnaUy,  and  H.  farms  a 
partnership  with  ano12ier,  the  sureties  are  not  lia- 
ble for  the  deCaolt  of  the  firm,  though  they  Imew 
of  and  consented  to  its  formation,  parol  evidence 
being  inadmissible  to  show  such  Knowledge  and 
consent,  and  thus  to  vary  the  terms  of  the  bond. 
—Crescent  Brewing  Co.  t.  Handlay,  (Ala.)  7  So. 
918, 

Fraadulent  representations. 

3.  Cba^s  that  the  surety  on  a  note  was  in- 
duced, by  n-audulent  representations,  to  obligate 
himself,  mast  be  established  by  irrefutable  affirm- 
ative proof  implicating  the  creditor,  to  upturn  tbe 
otherwise  unequivocal  and  absolute  agreement — 
Rench  v.  Keenan,  (La.)  7  So.  589. 

Bigjits  of  surety  against  creditor. 

4.  Where  a  creditor  has  applied  the  proceeds 
of  a  judicial  sale  of  his  debtor's  land  to  the  pay- 
mentof  a  note  seoared  by  junior  mortgage  there- 
on, and  then  sues  the  surety  on  a  note  secured  by 
prior  mortgage  on  the  same  land,  the  surety  may 
compel  bim  to  credit  the  amount  already  received 
on  the  note  secured  by  the  prior  morteage  instead 
of  on  the  other.— Bench    Eeenau,  (La.)  7  So.  689. 

Privllegred  OoTnTminloation. 

See  Witness,  8. 


PBIZEi-ETaHTINa. 

Indictment. 

1.  As  it  is  doubtfol  whether,  to  constltnta  a 
*prize-flght, "  there  must  be  a  fighting  in  public, 
and  as  Act  Miss.  March  7,  1682,  making  it  "un- 
lawful ftff  any  persrais  to  engage  in  prixe-flghting 
in  tills  state,"  was  intended  to  prohibit  prize-Hght- 
ing  which  is  public  in  character,  and  tends  todis- 
tnrb  the  peace,  it  is  not  sufficient  to  Indict  under 
this  statute  by  the  use  of  the  statutory  words  only; 
but  the  facts  which,  if  -pctrred.,  would  show  me 
d^endant  to  be  guilty  of  the  statutory  offense 
must  be  charged.  —  SuUlTan  T.  State,  (Miss.)  7 
So.  276. 

2.  The  indictment  must  charge  that  the  per- 
sons fought  together,  and  against  each  other,  in 
order  to  constitute  too  offense  of  "engaging'*  in 
the  fight,  and  an  indictment  which  charges  that 
S.  did  unlawfully  engage  Ina  prize-flghtwith  K., 
"to-wit,  did  then  and  there  enter  a  ring,  com- 
monly called  a  'prize-ring,'  and  did  then  and 
there,  in  aM  ring  beat,  strike,  and  bruise  said" 
K.t  is  defective  as  the  videlicet  excludes  the  con- 
olnsion  that  K.  foo^— SolUTan  t.  State^  (Miss. ) 
7  So.  ST6. 

Probate. 

Of  wills,  see  WiUa,  8,  9. 

Process. 

See  WrU»> 


PHOHIBinOX,  WBIT  OP. 

When  lies. 

An  order  staying  proceedings  by  creditors, 
rendered  on  an  ^pUoatlon  for  a  respite,  does  not 
Btrip  the  lower  court,  which  rendered  tt^  of  juris- 
diction over  a  suit  by  creditors  to  annul  It,  coupled 
with  a  prayer  for  conservatory  process;  andpro- 
tilbition  does  not  lie  to  prevent  such  oourt  from 
hearing  and  determinliur  such  suit.— filats  t. 
Judge  Twth  Judicial  Disk,  (La.)  7  8a  6B. 

Promissory  Notes. 

See  NegaMable  InatnanenU, 

Public  Improvements. 

See  Municipal  CorporaUont,  Si,  kO. 


PXTBIilO  IiAlTBS. 
School  lands. 

1.  The  title  to  school  Indemnity  lands  granted 
by  the  United  States  under  Act  Cong.  Hav  ao, 
1H26.  is  in  tbe  state  In  trust  to  nse  the  lands  or 
tbe  proceeds  of  theirsale  forschool purposes;  and 
by  Act  Cong.  Feb.  19, 1S48,  tbe  state  Is  authorized 
to  sell  and  to  convey  a  fee-simple  title  thereto; 
and  under  Rev.  St.  I^a.  (8  3961,  2953,  the  power  to 
make  such  conveyance  is  vested  in  the  governor 
and  the  register  of  the  state  land -office. --State  r. 
KIchoUs,  (La.)  7  So.  788. 

Patents. 

2.  A  patent  issued  by  the  state,  under  Act  Ala. 
Jan.  16, 1838,  authorieing  the  sale  of  public  school 
lands  granted  to  the  state  by  congress,  is,  nnder 
Code  Ala.  $2781,  providing  that  "patents  •  •  » 
must  be  reoelved  In  evidence  witfaoat  further 
proof, "  admissible  In  evidence,  and  raises  a  pre- 
sumption that  all  required  preliminary  proceedings 
as  to  the  selection  of  tbe  lands  by  the  general  gov- 
ernment, and  for  their  sale,  have  been  properly 
complied  with,  and,  when  accompanied  by  un- 
interrupted and  notorious  possession  for  80  years, 
will  prevail,  as  a  legal  title,  against  a  certificate  of 
entry  subseonently  issued  by  the  United  States 
lBnd-ofBce.-^nabe  t.  Burden,  (Ala.)  7  So.  OS. 

Grants. 

3.  Lands  granted  by  act  of  congress  to  the 
state  of  Alabama,  to  aid  In  the  construction  ol 
certain  railroads,  and  afterwards  conveyed  by  tbe 
state  to  defendant  railroad  company,  were  mort- 
gaged  back  to  the  state  byan  instrmnent  oontaln- 
ing  a  provision,  authorized  to  be  inserted  by  Act 
Ala.  186&-70,  pp.  89-92,  that  defendant  shonla  have 
the  privilege  of  "selling  said  lands,  or  any  part 
thereof,  in  accordance  with  the  acta  of  congreas 
granting  the  same. "  Sgld,  that  one  who  derived 
title  to  a  portion  of  such  lands  from  a  subsequent 
sale  by  defendant,  made  in  direct  violation  of 
said  acts  of  congress,  took  subjeot  to  tbe  lien  of 
the  mortgage.— Miller  v.  Hwann,  (ALa.)  7  Bo.  771. 

QTTIETINa  TITLE. 

When  action  lies. 

1.  When  plaintiff  has  only  an  eqidtabla  ti- 
tle, derived  from  an  agreement  between  herself 
ana  her  co-devisees  to  divide  the  estate,  by  which 
the  lot  in  controversy  was  allotted  to  her,  a  bill 
to  remove  a  cloud  will  lie,  though  defendants 
are  in  possession.— Echols  v.  Hubbard,  (Ala.)  7 
Bo.  817. 

3.  A  deed  wMcih  Is  In  fiRot  only  an  optim  aft- 
er its  revocation,  or  after  the  expiration  of  the 
time  limited,  wiuiont  performance  or  an  offer  to 
perform,  is  a  cloud  on  the  title:  and  Its  delivery 
and  oanoellation  will  be  iBaneA^—Sotat  t.  Simp- 
son,  (Ala.)  7  So.  814. 

Bvidenoe. 

8.  In  an  actloa  to  oanod  a  deed  m  a  olond  on 
plaintdff's  (itie,  tbe  bill  avertel  that  plaintiff's 
tathar  bought  uw       tsom.  Q;  and  haa  IIib  VtOa 
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made  to  plaintiff's  grandtetber,  wtao  paid  Uie  pnr- 
chas«  money,  irtiich  was  aftennurds  aoooimted  for 
bj  tho  father  aa  an  adTanoenwnt,  but  failed  to 
aver  that  O.  hadtitto,  orfhat  hema  eror  Inpoa- 
MarioB.  It  was  provad  that  plaintiffs  father  was 
never  In  possession.  Held,  that  plaintiff  failed  to 
^ow»  soffldent  title  as  a^tainst  an  Innocent  pur- 
ohaser,  for  nine  and  without  notice,  of  csie  in 
posaesalfm,  who  held  under  a  bmudnlent  tax-tltie. 
^-OiUm  t.  Gallai^,  (lUaa-)  7  Bo.  208. 

Beoree— OanoellattOD . 

4.  Where,  on  a  bill  to  remoT*  a  <dOiid  and  can- 
cel title,  both  imrties  claim  from  acommoD  source, 
and  defendant  proves  that  he  has  secured  the  title 
derived  from  that  source,  he  la  entitled  on  his  oro8»- 
bill  to  the  relief  of  cancellation  awUnat  plaintiff.— 
People's  Bonk  v.  West,  (Uiss.)  7  So.  513. 

5.  Kor  Is  that  relief  to  be  denied  because  oom- 
id^nant  in  the  oross-bill  can  tir  the  validity  of 
Idaiotiff *B  tlUe  by  ejectment,  for  Code  Uias.  1 1688, 
provides  that  the  real  owner,  whether  in  posses- 
•ion  or  not,  can  have  cancellation  decreed  of  any 
evidence,  claim,  or  pretense  of  title  which  may 
east  suspltdon  on  his  title.— People's  Bank  v.  West, 
(Miss.)  fSo.  SIS. 

Qui  Tarn  and  Fenal  Aottons. 

Penalty  for  f aUnre  to  satisfy  mortgage,  see  Jfort> 

gao€8, 11. 

BAILROAD  COMFAinES. 

Bee  Carriers:  Horse  and  Street  Railroads. 
Action  for  value  of  stock,  see  Corporaf l(m«,  11. 
Injuries  to  employes,  see  MaaUr  and  Servimt,  6- 
la 

Depot  site. 

1.  Laws  Hiss.  1838,  o.  SO,  1 9,  provides  that  the 
railroad  commisslonera  are  authorised  to  desig- 
nate the  site  of  any  new  depot,  and  to  prescribe  Uie 
number  and  dimensions  of  the  rooms  therein,  and 
provides  for  a  penalty  of  $50  per  day  against  a  rail- 
road neglecting  to  comply  with  such  order.  Held, 
that  the  penalty  cannot  be  enforced  where  a  new 
depot  was  ordered  to  be  built,  but  tbe  number  of 
rooms  was  not  prescribed.— State  v.  Alabama  &  V. 
K.  Co.,  <HiB8.)  7So.  503. 

Constrnotion  of  road. 

2.  Where  a  railroad  company  fails  to  comply 
with  tbe  provisions  of  Act  Cong.  March  8,  ImS, 
granting  the  right  of  way  to  railroads  through  tbe 
public  lands  of  the  United  8tat«w  the  company  has 
no  right  to  ran  its  road  through  tbe  land  of  a  home- 
atea-ior  wbo  had  compiled  with  the  terms  of  the 
homestead  law,  although  the  hcHuesteader  bad  not 
at  the  time  received  hlajratent  from  the  govern- 
ment.—Savannah,  F.  &  W.  By.  Co.  V.  Davis,  (Fla.) 
?So.  29. 

8.  A  railroad  company  that  has  not  complied 
with  the  terms  of  Act  Cong.  March  S,  1875,  grant- 
ing to  rtilroad  companies  therigbtof  wayUirough 
tbe  public  lands,  cannot  assail  the  title  of  a  home- 
steader fonnd  in  possession  of  land  through  which 
the  company  desires  to  run  its  road.—  bavanuah, 
F.  &  W.  Ry.  Co.  T.  Davis,  (Fla.)  7  So.  «Il 
 Flowage. 

4.  In  an  action  against  a  railroad  company  for 
obstructing  water-courses  and  causing  plaintiffs' 
land  to  be  overflowed,  it  api>eared  that  two  streams 
ran  through  plaintiffs'  land,  and  crossed  defend- 
ant's roao-bea,  and  that  in  one  of  them  defendant 
erected  and  maintained  for  a  few  years  a  bulk-head 
which  diverted  the  course  of  thevrater,  and  threw 
It  oa  plaintiffs'  land.  Defendant  also  cut  a  ditch 
with  its  open  faoe  next  to  its  road-bed,  and  threw 
m  a  levee  across  tbe  entire  western  border  of 
plaintiffs'  land,  vrhioh  caused  the  water  from  both 
streams  to  be  thrown  hack  <m  the  land;  and,  in 
repairing  its  trestles  used  for  the  outflow  of  the 
■tieama.  defendant  out  off  the  old  piles  which  sup- 
ported toe  trestles  above  the  surface  of  the  water, 
and  left  them  to  catch  tbe  drift,  leaving  but  a 
■mall  channel  for  the  escape  of  thewaters.  field, 
that  the  company  was  liatue  for  the  injury,  thougn 


the  flow  of  water  and  aoeomulations  Inthestxvems 
were  increased  by  natural  causes,  such  aa  the  clear- 
ing of  tiie  land  moA  loosening  cut  the  soil  by  ooltt- 
v^on.-lIlsBls8lppi  ft  tTb.  Oo.  t.  Ai^bald, 
(Miss.)  7  Bo.  MS. 

6.  One  who  purchases  land  subsequent  to  the 
building  of  the  raibroad,  and  with  a  full  knowl- 
edge of  the  construction  of  the  road-bed  and  tries- 
ties,  may  recover  damages  tar  the  overflow  of  the 
land  caused  by  obstructions  erected  by  the  com- 
pany, though  the  company  has  done  notiiing  to 
contribute  to  the  in)ui7  since  the  acquisition  ctf 
title  by  plalntift,  as  theuiluryls  a  contlniiEng  one. 
-Mississippi  &  T.  A.  Co.  V.  Arohibald,  ^Isa.) 
7  Bo.  213.  ^  ' 

Munioipal  aid. 

6.  On  a  question  aa  to  the  Talidlty  of  certain 
bonds  Issued  bv  a  oonntr  to  a  rallwav  comoanv.  it 
was  claimed  that  the  issue  was  not  authorized  by 
two-tbirds  of  the  qualified  voters,  as  required  by 
Const  Miss,  art  12,  $  1^  and  that  such  fact  would 
appear  from  an  Inspection  of  the  registration  lists. 
Tbe  board  of  supervisors,  in  tbe  performance  of 
their  duties,  had  declared  that  two-thirds  of  the 
voters  had  voted  for  the  measure,  field,  that  s 
purchaser  was  not  required  to  go  behind  such  re- 
turns, and  one  wbo  purchased  for  value,  without 
actual  notice  of  tbe  wrongfulness  thereof  was  en- 
titled to  recover.  —  Madison  Gonntj  t.  Brown, 
(UlBs.}78aSl& 

OonsoUdation. 

7.  The  power  of  a  rsUroad  company  to  acquire 
land  in  Bia  at  the  construction  of  ita  road  will 
not  pass  to  a  consolidated  corporation  of  whicb  It 
forms  a  part,  unless  its  line,  when  completed  ac- 
cording to  its  charter,  will  form  a  continnoas  trade 
with  those  of  the  other  constituents  of  the  con- 
solidated corporation,  so  as  to  admit  of  tbe  pas- 
sage of  trains  without  break  or  Interruption ;  Code 
Ala.  1886, 1 1B83,  providing  that  railroad  companies 
whose  tracks,  when  completed,  admit  the  continu- 
ous passage  of  cars,  witboutbreak  or  interruption, 
may  consolidate  themselves  into  one  corporation, 
which  shall  TKissess  all  the  powers,  rigbts.  and 
franchises  of  Its  constituent  members.  Railway 
Co.  V.  Wllks,  6  So.  M,  followed.— Oeorgia  Paou  By. 
Co.  T.  Oaines.  (Ala.)  7  So.  883. 

AooidentB  at  oroeQingB. 

8.  In  an  action  for  tbe  destii  of  plaintiff's  in- 
testate, it  was  shown  that  deceased  was  driving  a 
team  In  an  open  fleld  along  a  road  that  crossed  a 
railroad  track;  thatwhen  he  approached  the  cross- 
ing be  looked  straight  ahead,  and  did  not  stop,  and 
so  was  struck  by  a  passing'  train;  that  on  either 
side  of  the  crossing  the  view  of  the  track  was  un- 
obstructed for  half  a  mile;  that  persons  heard  the 
train  at  that  distance  from  tbe  railroad,  and  that 
tbe  engineer,  on  discovering  that  deoeased  was 
dangerously  neur  the  oroaslng,  blew  the  whistle, 
and  rang  the  bell.  Hefd,  that  deoeased  wasgnilty 
of  coatnbutory  negligence  that  would  defeat  a  re- 
covery, though  defendant's  servants  were  negli- 
gent fa  not  blowing  the  whistle  a  quarter  of  a  mile 
from  tho  crossing,  as  required  by  the  company's 
rules.— Brown  t.  Tens  m  F.  By.  Co.,  (La.)  7  Bo. 
883. 

Btook-killlng  oosea. 

9.  Where  a  horse  Is  run  down  and  killed  by  a 
train  of  cars,  the  burden  Is  upon  tbe  railway  com- 
pany to  show  freedom  from  negligence,  under 
Code  Ala.  1144,  1 147.— Louisville  &  N.  B.  <3o.  v. 
Kelsey,  (Ala.)  7  So.  648. 

10.  A  railwi^  company  la  liable  for  an  animal 
killed  by  the  failure  of  the  engineer  to  keep  a 
diligent  lookout,  though,  after  perceiving  it,  ha 
used  all  possible  means  to  avrad  striking  it — 
East  Tennessea^  V.  &  O.  B.  Co.  v.  Watson,  (Ala.) 
7  Bo.  818. 

11.  The  f^Inre  to  ring  the  or  blow  the 
whistle  to  frighten  awaysto6k  nearthe  track  may 

be  negligence ;  and  an  instruction  that  there  is 
no  duty  to  do  eitiier  is  properly  refused. — East 
Tennessee,  V.  &  Q.  B.  Co.  V.  Watson,  (Ala.)  7 
Bo.  818. 

13.  It  Is  not  error  to  refuse  to  instroot  the  Jory 
th^  though  plaintiff  mato  a  ' 
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1^  pFovliiff  the  kflling  of  his  mule,  yet  they  can- 
not find  for  him  mileas  the  facts  and  circumstances 
proved  show  neffli^ence  on  the  part  of  the  com- 
pany, as  Code  Miss.  1 1059,  places  the  burden  on  the 
railroad  c<mipany  to  show  a  want  of  negligence  Id 
noh  oases.— LoaisviUe,  K.  O.  Sc  T.  By.  Co.  v. 
Ebnlth,  (HIsB.)  7  So.  SiaC 

Btook-killing  oases— Pleading. 

13.  A  declaration  affainst  a  railroad  company  to 
recorer  damages  for  killing  a  mule  on  its  road 
need  not  be  more  speoiflo  in  lu  allwadon  as  to 
loc^lty  than  to  state  the  county  in  which  the  kill- 
toff  occurred.— Jacksonville,  T.  &  El  W.  Ry.  Co.  v. 
WeUman,  (Fla.)  7  Bo.  846. 

14.  Negligence  is  alleged  with  sufficient  cer- 
taint?  in  a  complaint  against  a  railroad  company 
for  killing  stock  hy  stating  that  "because  of  the 
n^ligence  or  want  of  skill  of  the  defendant's 
servants  in  the  management  and  running  of  the 
train"  it  ran  ov&c  and  killed  a  colt. — East  Ten- 
nessee, y.  ft  O.  R.  Co.  T.  Watstm,  (Ala.)  7  So. 
818. 

 Brldenoe. 

15.  Jn  an  action  against  a  railroad  company  for 

kllllDg  plaintiff's  mule,  the  report  of  an  employe  of 
the  company,  as  to  the  killing  of  an  animal,  Is  not 
admissible  as  evidence  on  behalf  of  the  company, 
unless  it  be  shown  that  it  was  the  duty  and  busi- 
ness  of  the  emitfoye  to  make  such  report,  and  that 
It  was  made  contemporaneously  with  the  occur- 
rence.—Jacksonville,  T.  A:  E.  W.  By.  Co.  t.  Well- 
man,  (Fla.)  7  So.  845. 

16.  In  an  action  agaiost  a  railroad  company  for 
Ulling  plaintiff's  mule,  the  engineer  in  charge  of 
the  engine  had  testified  for  the  company,  and  on 
cross-examiaaUon  was  asked.  "Whatwould  be  the 
consequence  if  you  should  kill  stock  carelessly  and 
negligently,  and  should  report  it  to  your  company?" 
The  questioa  was  objected  to,  on  the  ground  that  it 
was  new  matter,  and  was  irrelevant  and  incom- 
petent, but  the  court  overruled  the  objection. 
Held,  that  the  Question  was  proper,  as  a  means  of 
fomiabing  the  jury  a  test  of  the  value  of  his  evi- 
dence through  his  relation  to  the  company,  andhis 
Interest  andloclination  towards  the  parties.— Jack- 
sonville, T.  ft  E.  W.  By.  Co.  t.  Wdlman,  (Fla.)  7 
Bo.  845.  '  *■  ' 

 SufBoienoy. 

17.  Evidence  that  the  tnekt  ct  a  bone  which 
was  killed  by  a  train  were  seen  several  hundred 
stepe  on  the  track,  but  that  Ute  engineer  and  fire- 
man were  both  engaged  at  their  duties  on  the  en- 
glne,  and  neither  of  them  saw  the  horse  until  he 
was  stmck,  ia  Insufficient  to  Justify  a  verdict 
against  the  company. — Howard  v.  Louisville,  N. 
O.  ft  T.  By.  Co.,  (Miss.)  7  Bo.  216. 

18.  In  an  action  against  a  railroad  company 
for  killing  a  mule,  the  engineer  testified  that 
while  he  was  running  his  tzwn  about  28  miles  an 
hour  he  saw  the  mule  about  10  yards  in  front  of 
bis  engine;  that  he  blewthe  stock  alum,  and  did 
all  in  nis  powfa-  to  prevent  a  oolliaion,  but  could 
not  avoid  striking  the  mule.  There  was  no  con- 
flict In  the  evidence.  Held,  that  it  was  error  to 
refuse  to  charge  the  Jury  to  find  for  defendant- 
Louisville,  N.  O.  &  T.  By.  Co.  v.  Smith,  (Miss.) 
7  Bo.  212.  '  V  V 

19.  Acta  Fla.  1887,  c.  8740,  makes  the  fact  of  in- 
Jnilng  or  killing  live-stock  by  the  engine,  etc,  of 
a  railroad  company,  when  proven  to  the  satisfac- 
tion of  the  jury,  prima  facie  evidence  of  negli- 
gence. In  an  action  for  killing  plaintiff's  mule 
this  fact  was  proved,  and  the  evidence  was  con- 
flicting in  regard  to  the  particular  carelessness 
which  It  was  claimed  led  tothelnjury.  Held,  that 
a  verdict  for  plaintiff  would  not  be  disturbed.— 
JacksoQvUle,  T.  ft  K.  W.  By.  Ca  t.  WeUman. 
(Fla.)  7  Bo.  846. 

20.  In  an  action  against  a  railroad  company  for 
negligently  killing  plaintiff's  mare,  there  was  evi- 
dence (hat  the  accident  occurred  on  a  clear,  starlit 
night,  and  that  before  she  was  killed  the  mare  ran 
forSOO  yards  down  the  track  in  front  of  defendant's 
train.  The  engineer  testified  that  he  was  on  the 
lookout,  but  only  saw  the  mare  when  within  30 
yards  of  her,  aod  tbat  it  was  then  tmponUile  to  Btoft 


t&e  train,  ueut,  toat  the  negligence  of  the  engi- 
neer in  fsiliDg  to  see  the  mare  was  a  question  for 
the  jury.— Kent  v.  Lonlavlile,  N.  O.  ft  T.  By.  Co.. 
(Miss.)  7  80. 881.  *v  • 

21.  Where  the  evidence  forplalnttflln  an  action 
against  a  railroad  oompany  for  negligently  killing 
pulntUTs  stock  is  to  the  effect  that  the  ramains  of 
the  animals  were  scattered  along  the  track  for 
more  than  800  yards ;  that  they  ran  some  distance 
on  the  track  in  front  of  the  train,  which  was  going 
upgrade,  before  beingstmok;  thatthe  whistle  was 
not  blown  nntlLtbe  first  one  waa  struck;  and  tbat 
the  distance  from  where  they  were  first  seen  to 
where  the  first  animal  was  stmck  was  300  yards ; 
white  the  evidence  for  defendant  is  tbat  the  ani- 
mals jumped  on  the  track  about  lOO  feet  in  front  of 
the  engine,  and  that  everything  was  done  to  pre- 
vent tbo  collision,— the  question  should  be  submit 
ted  to  the  jury.— Cue  v.  LoulsvUle,  N.  O.  &  T.  Ry. 
Co.,  (Miss.)  7  So.  60ft 

23.  In  an  action  against  a  railroad  company  for 
killing  plaintiff's  mule,  plainUfl  proved  that  no 
stock  alarm  was  given.  The  evidence  for  defend- 
ant was  Uiat  It  was  nearly  dark  at  the  time  of  the 
accident;  that  the  bead-light  of  the  engine  had 
been  lighted  a  short  time  before:  that  thewblsUo 
blewand  the  bell  was  rung  for  the  road  crossing: 
that  only  the  fireman  saw  the  mule,  and  be  did 
not  have  time  to  call  the  attention  of  the  en- 
gineer to  it  till  too  late  to  prevent  the  collision; 
and  tbat  the  train  was  long  and  heavy,  going 
down-grade,  and  running  very  rapidly,  and  could 
not  have  been  stopped  If  the  attempt  bad  been 
made  when  the  mule  was  first  seen.  -Seld,  that 
defendant  vras  not  negligent.— Kansas  City,  M.  ft 
B.  R.  Co.  V.  Myers,  (Misa.)  7  So.  821. 

33.  In  an  action  against  a  railroad  company  for 
the  negligent  killing  of  plalnUfl's  stock,  the 
conductor  sod  engineer  testified  that  they  first 
saw  the  stock  %  or  40  feet  ahead  of  the  train, 
between  the  track  and  a  fence  running  par- 
allel to  it-  that  they  ran  along  the  fence  200  fee^ 
to  where  it  stopped  against  a  trestle,  and  there 
Jumped  on  the  track  In  front  of  the  train;  that 
the  train  of  16  oars  loaded  with  iron,  and  carrying 
160  pounds  of  steam,  could  not  have  been  stopped 
under  fiOO  feet;  and  that  as  soon  as  the  stock  were 
seen  brakes  were  applied,  and  every  effort  made 
to  stop.  Plaintiff  snowed  that  the  distance  from 
where  the  stock  were  seen  to  the  trestle  was  836 
feet;  that  to  that  point,  fhxa  half  a  mile  below, 
the  grade  was  so  nea^  that  it  was  dUBcolt  for 
trains  to  get  over  It;  and  that  there  were  fresh 
tracks  runidng  from  where  the  stock  were  seen, 
directly  down  the  track,  to  where  ttiey  were  killed. 
Held,  that  the  question  of  defendant's  n^ligenoa 
was  for  the  jury.— Kansas  City,  H.  ft  B.  Bl  Co. 
V.  I>oggett,  (kiss.)  7  So.  27S. 

Fires. 

34.  In  an  action  fo»*  bomlng  cotton,  inatmo- 
tions  that  the  burden  of  proof  Is  on  plaintifl,  not 
only  to  show  negligence  on  tiio  part  of  defendant, 
but  also  tliat  ho  himself  was  free  from  negligence, 
are  not  accurate  statements  of  the  law,  and  are 
properly  refused. — Louisville,  N.  O.  ft  T.  Ry.  Co. 
V.  Natchez,  J.  &  C.  R.  Co.,  (Miss.)  7  Bo.  350. 

25.  An  injury  caused  by  fire  communicated  by 
a  train  is  an  Injury  "inflicted  by  ttie  running  of 
the  locomotives  or  cars"  of  a  railroad  company, 
within  the  meaning  of  Code  Miss.  %  10fi9,  making 
proof  of  such  an  injury  ■prima  ftwie  evidence  of 
negligence. —Louisville,  N.  O.  ft  T.  Ry.  Co.  v. 
Natcbei,  J.  ft  a  B.  Co.,  (Miss.)  7  Ba  850. 

RAPBL 

Attempt  to  commit. 

1.  On  a  trial  for  an  attempt  to  commit  a  rape, 
the  prosecuting  witness  testified  that,  while  rid- 
ing norseback,  she  stopped  her  horse,  intending  to 
ask  defendant's  assistance  In  holding  it  while  a 
train  was  passing ;  that,  after  the  train  had  passed, 
defendant  caught  hold  of  her  riding  skirt:  and 
thatshe  struck  her  horse,  and  in  tills  way  got  loose 
from  defendant.  Held,  that  a  verdict  of  guilty 
would  be  set  aside,  as  these  ftKtt  do  not  give  rise 
to  a  reasonable  Inference  that  defandant  Inteni^ 
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Indiotment. 

8.  Under  (Mm.  Code  Ala.  $  8780,  wfaloh  oro- 
Tldes  for  the  punishment  of  any  person  who  ttas 
carnal  knowledge  with  any  female  under  ten  years 
of  age,  or  abuBea  such  female  In  the  attempt  to 
have  oamal  Imowledge  of  her, "  an  indictment  is 
snffldent  which  charges  that  defendant  '^Ald  car- 
nally know  or  abaae  in  the  attempt  to  know, 
*  *  *  a  girl  QDder  the  am  of  ten  yean. Mc- 
Onfl  r.  State,  (Ala,)  7  So.  & 

Bridenoe. 

8.  Iq  a  prosecQtlon  for  rape,  statements  made 
by  defendant  sereral  months  before  the  offense 
was  committed,  tending  to  show  his  camidpassion 
for  prosecutrix,  and  bis  belief  that  she  would  not 
yield  to  his  desire,  are  admissible. —-Barnes  t.  State, 
(Ala.)  7  So.  SS. 

4.  Eridenoe  that  prosecutrix's  taasband  was 
jealous  of  her,  or  jealous  of  her  and  defendant,  or 
objected  to  prosecutrix's  being  wltb  defendant  or 
other  men,  is  inadmissible  to  support  defendant's 
claim  of  prior  Intimacy  with  her,  it  being  merely 
conjectural  as  to  that  facL— Barnes  r.  State,  (Ala. ) 
7  So.  88.  V  ' 

5.  Evidence  that  the  husband  of  prosecutrix 
told  witness  of  the  alleged  injury,  ana  went  with 
him  to  the  place  where  the  onsband  said  It  had 
happened;  that  witness  did  not  know  it  was  the 
place  or  that  the  husband  knew  it  was;  and  that 
they  found  there  no  Indications  of  a  struggle,— is 
inadmissible,  the  locus  in  quo  not  being  properly 
identified.— Barnes  r.  State.  (Ala.)  7  Bo.  & 

0.  Wherecomplalntsweremadebyprosecutrlx 
to  her  husband  after  the  alleged  Injury,  it  is  per* 
misstble  for  the  state  to  prove  the  particulars  by 
MiD.~BarDes  v.  State,  (AJa)  7  So.  38. 

Verdict. 

7.  On  an  indictment  for  rape,  a  verdict  of 
"goilty  of  an  assault  wltb  Intent  to  commit  rape" 
is  authorized  by  Rev.  St.  La.  S  1053,  providing  tnat 
where  one  is  indicted  for  a  crime  the  jury  may  re- 
tnm  a  verdict  that  defendant  is  not  guilty  of  the 
crime  charged,  but  is  guilty  of  an  attempt  to  com- 
mit the  same.— State  t.  Uay,  (La.)  7  So.  6a 

Beal  Action. 

By  porcfaaser  at  jud  ioial  sale,  see  Judicial  SaUa,  S. 

Beaaonable  Doubt. 

See  CMmlnal  Xow,  67-71. 

Receivers. 
Of  firm,  see  PartnersMpt  9. 

Beoognizance. 

Bee  Bail. 

Beoonvention. 

See  Set-Off  and  Counter-Claim. 

RECORDS. 

Estoppel  by,  see  Eatofyjiel,  3. 
On  appeal,  see  Appeal,  28-81. 

Establishment  of  destroyed  reoorde. 

Under  Act  Na  lOS  of  IMU,  providing  for  the 
flstabltsbineiit  of  destroyed  records  in  l^e  oourt- 
hooae  at  Alexandria,  In  Rapides  parish,  by  judg- 
ment In  a  BOlt  brought  for  the  purpose  of  such  es- 
tablishment, to  which  all  parties  in  interest  must 
be  made  parties,  the  reconl  and  judgment  In  the 
suit  has  tne  force  and  effect  of  the  orLglnal  reoord 
destroyed,  and  is  the  best  evidence  of  Its  contents. 
— Staraea  v.  Hadnot,  (La.)  7  Bo.  673. 

Redemption. 

From  mortgage  foreclosure,  see  Mortgageg,  84^96. 
taxauwi,  see  Xtucotton,  9Bb 


REFEBBNOB. 

Xleport— Setting  aside. 

1.  A  chancellor  has  authority  to  set  aside  the 
report  of  a  referaeex  mero  mottu  and  order  another 
reference,  with  different  directions  as  to  the  tak- 
ing of  an  account,  or  for  the  purpose  of  receiving 
additional  evidence,  not  at  variance  with  the  prin- 
ciples settled  by  the  deorea.— IbiCurdy  t.  Middle- 
ton,  (Ala.)  7  So.  8BB. 

 Correction. 

3.  Upon  sustaining  an  exception  to  the  report 
of  a  referee  going  to  a  single  item  of  the  account, 
which  should  have  been,  but  was  not,  allowed,  the 
chancellor  may  make  the  oorreotlon,  thereupon 
state  the  account,  and  render  a  decree  according^ 
ly,  without  further  refereaoe.— UcCurdy  t.  Mto- 
dleton,  (Ala.)  7  So.  666. 

RELEASB  ATam  DISOHAROB. 

Bee,  also,  Pavment. 

Of  sure^,  see  Prinolpal  and  Surety,  1,  9l 
Proof. 

Fonnar  putnm  bothteetlfled  to  the  foot  of 
a  release  of  the  retired  partner  from  liability  for 
a  firm  debt.  The  retired  partner  was  insolvent 
at  the  time  of  dissolution,  and  the  other  took  the 
entire  stook,  assumed  the  debts,  and  continued 
the  business.  He  had  an  expectancy  by  inherit- 
ance, of  which  the  creditor  was  aware.  The  cred- 
itor, in  trying  to  force  payment  from  him,  never 
mentioned  the  retired  itartner  as  being  held  for 
the  debt  His  name  was  not  at  first  in  the  «IB- 
davit  to  the  aocount  when  suit  was  brought,  but 
was  subsequently  Interlined.  He  declared  to  the 
sberifl  having  the  execution  issue!  <n  the  lodg- 
ment that  the  creditor  and  bis  copartner  fully  Uft- 
derstood  that  it  was  not  his  debt.  The  testimony 
of  the  creditor  was  confused  and  Inomisistent. 
Bcldy  that  the  release  was  estaUlshed.— Rioe  t. 
Tobias,  (Ala.)  7  So.  765. 

Remote  and  Proximate  Oanse. 

RemovaL 

Of  guardian,  see  Gtuirdlan  and  Ward,  6. 

REMOVAIi  OF  OAUSBS. 

Application. 

I.  Under  the  removal  of  causes  act,  the  right 
of  removal  la  determined  on  the  face  of  the  petl< 
tlon  as  matter  of  law.  The  facts  alleged  are  taken 
as  true,  and  cannot  be  contested  in  the  state  court. 
— Guinault  v.  Louisville  &  N.  R.  Co.,  (La.)  7  Bo. 63. 

3.  If  verification  of  the  petition  for  removal  be 
essential,  the  afBdsvit  of  the  attorney  for  a  foreign 
corporation  is  sufficient.^ — Quinwilt  v.  Louisville  & 
R.  Co.,  (La.)  7  So.  63. 

Bffeot. 


8.  Ou  filing  of  a  petition  for  removal  of  a  causa 
from  a  state  to  a  feaeral  court,  which  on  its  face 
shows  that  the  cause  is  within  the  statutes  of  the 
United  States,  by  which  alone  the  ri^ht  of  removal 
is  governed,  the  state  court  loses  jurisdiction  eo 
instanti,  without  the  necessity  of  a  formal  order 
of  removal.— Btiz  v.  Keith,  (Ala.)  7  So.  423. 

i.  On  filing  of  such  petition,  an  issue  of  fact 
arising  thereon  can  only  be  tried  in  the  federal 
court,  on  motion  made  there  to  remand  the  cause 
to  the  state  court— Stlx  v.  Keith,  (Ala.)  7  Bo.  ^ 

 Befusal  to  grant. 

5.  A  party  failing  to  obtain  a  removal  loses 
none  of  his  righto  by  defending  the  action  in  the 
state  courta  when  forced  into  a  trial.  —  Btlx  t. 
Keith,  (Ala.)  7  Bo.  43S. 

6.  In  such  case,  an  order  of  removal  may  be 
made  after  reversal  of  a  judgment  against  the  pe* 
titioner  by  the  supreme  court  of  the  atatek— -Btdx 
T.  Keith,  (Ala.)  7  So.  m  ^  i 

Digitized  by  VjOOglC 


1000 


nrnsz. 


Beports. 

Of  referee,  Me  Re.ference. 

Bes  A^Jodicata. 

Baa  JuOammt,  8-19. 

BescdBaion. 

Of  oontraeta,  lee  Squit^y  S-IO;  Sate,  8. 
Beview. 

On  appeal,  see  Appeal^  8!M& 

Beview,  Bill  ol 
Baa  Equity,  SB. 

Bevocatton. 

Of  will&,  HW  WUi$,  7. 

BIPABIAN  BIQHTa 

Sea.  tiaot  Nantgable  Wiuen* 
GoBvejanoa  of,  aea  iTaad*  & 

Aooretion. 

Iq  ejeotmeat,  where  the  evldenoe  sbowi  that 
the  laad  in  dispute  lies  outvlde  of  one  of  tiie  lioea 
of  plaititifTs  land,  which,  at  the  time,  bordered  on 
a  bay  wbioh  has  since  become  filled  up,  thus  male* 
Ina  the  land  in  dispute,  and  that  this  bay  bad  been 
oeded  to  the  state,  plaintiff  cannot  recover,  as  title 
to  the  land  la  in  theatate.— Buraa  T.  CBriso,  (La.) 
T  80.688. 

Bisk  of  EmploynLent. 

Bee  Matter  and  Servant,  31. 

Bivers. 

Sea  Navlaable  Waters;  /llparian  Bight9» 
BoadB. 

See  Htgtvwaiya. 

BOBBEB7. 

Krldenoe. 

1,  Un  ttie  trial  or  an  inaictment  for  robbery, 
nnsworo  statements  by  the  victim  of  the  robbery, 
wbioh  she  was  beard  to  make  several  hours  after 
the  allefred  robbery,  purporting  to  be  anlanatory 
of  the  transaotiou,  are  inadmissibla  In  endenoe.— 
Hmos  v.  State,  (Ala.)  7  So.  101. 

2.  In  a  prosecution  for  robbery,  a  witness  was 
petmitted  to  testify  that  defendant  had  made  three 
aeveral  atatemeota  to  him  aa  to  where  she  had  ob- 
tained the  articles  of  jawelTy  discovered  in  her  pos- 
session. The  first  was  that  she  had  gotten  them 
from  her  husband.  The  other  two  statements  he 
did  not  remember,  "except  that  they  were  differ- 
ent from  eaob  other  aod  from  the  first  statement. " 
Held,  that  the  teatimony  ahould  have  been  ezclud* 
ed.— Moaea  r.  State.  (Alk.)  T  So.  lOt 

RATiW. 

Sae,  also,  JiidMnl  8aU$;  Vendor  and  Vendee. 
On  Sunday,  zighta  of  aaller'a  oredltors,  aae  Sun- 
day j  3. 

When  title  pawes. 

1.  An  agreement  between  a  vendor  and  ven- 
dee,  entered  into  when  they  commenced  to  take  the 
ioTentoty  of  the  goods  sold,  that  the  inventoried 
goods  aboQld  belong  to  the  vendee,  "to  do  with  as 
oe  pleased"  in  respect  to  the  matter  of  selling  to 
onstomers,  does  not  clearly  imply  a  waiver  of  the 
atipulatlon,  in  a  written  contract  between  the  par< 


ties,  that  the  vandor  shoold  retain  title  vam  the 
goodaare  paid  for.— Stone  v.  Waite,  (Ala. )  7  S&  117. 

Breach  of  Tarranty— Damages. 

2.  Under  Rev.  Civil  Code  La.  art  250S,  provid- 
ing Qiat  **tbe  purOea  may,  by  particular  agree, 
nent,  add  to  the  obligation  ot  wazrantty  which  re- 
■ulta  of  rlg^t  from  the  sale,"  where  a  person,  in 
aeUing  a  horse,  specially  gnarantlea  that  he  ia 
firee  frcnn  a  oertaln  disease,  and  it  is  afterwards 
found  that  be  did  have  such  disease,  the  buyer 
may  recover,  not  only  for  this  particular  hone, 
but  for  other  horses  to  which  the  disease  ia  com- 
municated, and  which  die  therefrom-  nim>  can  the 
seller  escape  liability  on  the  ground  that  he  did 
not  know  the  horse  waa  diseased.  — MoKee  v. 
Jonea,  (Miss.)  T  So.  84S. 

BesolsBlon. 

8.  Where  the  sale  of  a  chattel  on  credit  Is  re- 
aeinded  by  the  seller,  the  fact  that  the  latter  fails 
to  deliver  Uie  veudee'a  note  on  the  return  of  the 
cdtattel  doea  not  make  him  guilty  of  a  oonveraion 
of  the  ohattel,  the  rescisaloa  of  the  sale  render- 
ing thtf  note  valoeleaa.  — V^kin*  t.  Hnokabaar, 
(lOaa.)  7  Bo.  825. 

Conditional  sales. 

4.  Where  a  note  is  given  in  payment  for  a 
machine  to  which  title  is  to  remain  ui  the  seller 
until  the  note  Is  paid,  and  is  left  with  a  tbiid 
person,  who  is  to  receive  chattels  in  p^fment,  and 
surrender  the  note  to  the  maker,  and  after  thia 
surrender  is  made  the  dhattela  are  clalnied  mtAtm 
executiou  by  the  maker's  creditors,  the  redelivery 
of  the  note  by  him  to  the  third  person,  agreeing 
that  it  should  be  considered  that  no  p^ment  had 
been  made,  vests  the  title  to  the  machine  again  in 
the  seller,  though  the  holder  of  Uie  note  had  no 
other  autht^ty  than  to  receive  payment  thereof, 
BORaidier  IL— fioUing  t.  Kirl^,  (Ala.)  7  Ba 

When  it  is  agreed  in  notes  given  for  the  un- 
paid purchase  money  of  machinery  that  the  title  to 
the  maobineiT  shall  remain  in  the  seller  until  the 
payment  of  the  notes,  the  roMnred  title  is  merely 
a  security  for  the  payment,  and  the  aeUer  may 
waive  it,  and  treat  bis  debt  aa  an  ordinary  debt  at 
the  purchaser.— Tanner  &  De  lAoey  Bngrns  Co.  v. 
(Ala.)  7  Bo.  187. 
0.  In  such  a  case,  whan  the  aieUer  leviea  an  at- 
tachment on  the  machinery  and  buys  it  at  the  sale, 
be  waives  his  lien,  acquires  a  new  and  complete 
title  to  the  machinery,  aod  is  entitled  to  any  in- 
crease of  price  obtained  at  a  subsequent  aaje.— 
Tanner  &  De  Xioney  Engine  Go.  V.  Hall,  (Ala.)  7 
So.  187. 

7.  Coda  Ki8S.Sl«»,  provides  that,  ■'ifanyper- 
son  shall  transact  business  aa  a  trader  or  other- 
wise, "  in  his  own  name,  and  fall  to  disclose  the 
names  of  his  partners  or  principals  by  plating  up 
a  sign  in  bis  business  house,  all  the  property  used 
in  the  business  shiUl,  as  to  bis  oreditoro,  be  treated 
aa  hts  propw^.  Held,  that  where  an  hotel-lneper 
pnrobased  a  oooUng-range  under  a  recorded  agree- 
ment that  title  waa  to  remain  in  the  seller  until 
the  price  was  paid,  one  who  succeeded  him  aa  own- 
er of  the  hotel  cannot  hold  the  range  by  virtue  of 
this  section.— John  Van  Range  Co.  v.  Allen,  (Miss.) 
7  So.  499. 

8.  Plaintiff  sold  machinery  to  A.,  reserving 
the  title  imtil  the  same  should  Dei>aid  fur,  and  A 
and  defendant  formed  a  manufaoniring  oompany, 
and  advertised  under  the  name  of  A.,  with  the 
addition  of  the  words  "Manufacturing  CO. "  The 
articles  of  incorporation  were  never  approved. 
Defendant  afterwards  became  a  creditor  of  the 
ocmipany,  and  had  the  maohinery  sold  under  exa. 
cation  to  aatlsfy  his  debt  Held,  that  the  machin- 
ery was  not  liable  for  the  company's  debta  under 
Code  Miss.  1880,  {  1800,  which  provides  that,  if  any 
perstmshall  transact  business  as  atoader,  orother- 
wise,  with  the  addition  of  the  words  "and  Com- 
pany," "and  Co.,"  or  like  words,  and  fail  to  dis- 
close the  name  of  his  prlnoipal  or  partner,  all  the 
property  used  or  acquired  in  such  busineas  shall 
be  liable  for  his' debts,  as  the  machinery  waa  not 
used  in  such  business  with  the  consent  of  plaia- 
tUL^dama  T.  Berg,  (Miss.)  T  00^  aak  . 
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SOHOOia  AND  SOHOOIrDIS- 
TSXCTS. 
Scdiool  lands,  lee  Publle  .Lancbi  1. 
Officers — School  snperintandent. 

I-  Act  Ml 38.  March  7,  1888,  vUafa  prorldea 
for  the  election  of  ootmtr  snpenntendents  of  edu- 
cation in  part  only  of  tae  counties  of  the  state, 
does  not  utereby  conflict  with  Const  Miss.  art. 
8,  S  1,  requiring  uniform  system  of  free  public 
aohools. Wrnn  t.  State,  (1^.)  7  So.  858. 

•Z,  Const  ilisa.  art.  1,  S  18,  provides  that  «no 
property  or  educational  qualification  shAll  ever  he 
requii^  for  any  person  to  become  an  elector. " 
Article  7,  S  S,  makes  all  male  Inhabitants  of  the 
state,  wiui  certain  exceptions,  who  are  31  years 
of  ae:e,  qualified  electors;  ana  section  4  ivovides 
that  *'no  person  shall  be  eligible  to  my  office 
•  •  •  who  is  not  a  qualified  elector.  •*  The  oon- 
stitntton  prescribes  special  qualifications  for  many 
offices  created  by  it  Held,  that  for  other  offices 
no  qualifications  were  required,  except  that  of 
being  a  qualified  elector;  and  therefore  secticat 
S  of  the  act  of  March  7,  18^  which  provides  that 
"no  person  shall  ha  eligible  io  such  offloe  ot  ooun- 
%y  superintendent  of  educatloii  who  doea  not  hold 
a  fliat-grade  certifloate, "  was  unconatltaitimukL— 
Wjnn  T.  Btatflb  QSSM.y  T  So.  858. 

 Tressnrer  of  ■ohotd-board. 

8.  The  fact  that  the  Dooks  of  the  treasurer  of  a 
BCbool-board,  whose  accounts  have  been  settled, 
and  who  has  receired  a  dischar^,  appear  to  have 
been  kept  in  a  confused  ud  irreralar  manner,  and 
differ  from  Ms  settlement  witb  the  board,  does  not 
create  any  liability  on  his  bond,  where  it  Is  not 
shown  that  he  received  any  money  for  wliloh  he 
failed  to  account— Parish  School  Board  v.  Pack- 
wood,  (La.)  7  So.  587. 

4.  Where  a  school-board  has  examined  and  ap- 
proved the  accounts  and  voaohers  of  ite  treasurer, 
and  granted  a  discharge,  the  discbarge  is  conclu- 
sive unless  procured  by  fraud;  and,  in  an  action 
by  the  successor  of  such  board  to  rescind  the  set- 
tlement and  discharge,  the  burden  Is  on  plaintift 
to  show  fraud.— Parish  School  Board  v.  Faokwood, 
(La.)  7  Sa  537. 

Asaanlt  by  teaohor. 

5.  On  the  ttM  of  a  sohool-'master  tot  assault 
•nd  battery  committed  upon  a  pm>ll,  the  evidence 
showed  that,  after  a  severe  chastisement  adiidnis- 
tered  in  the  school-room,  defendant  followed  the 
pupil  into  the  sohool-y^^  and  struck  him  with 
a  limb  orstlek,  and  then  put  his  hand  In  his  pock- 
et as  if  to  drawaknife;  thathe  afterwards  struck 
him  in  the  face  with  his  fiat,  and  hit  him  over  the 
head  with  the  bntteud  of  the  switoh.  From  these 
blows  the  eye  of  the  boy  was  "considerably  swol- 
len, "  and  was  "closed  for  several  days.  *■  Defend- 
ant was  apparently  very  angry  all  the  time,  and  was 
verymudi  exoitea;  ania,  after  he  got  through  with 
the  whipping,  he  remarked.  In  an  excited,  angry 
voice,  In  the  prosonoe  of  the  sduMl  and  others,  that 
he  "could  whip  any  man  In  China  Grove  beat " 
Heldy  that  there  was  ample  room  for  the  infer- 
ence of  legal  malicei  such  as  to  warrant  a  verdict 
of  guilty.— Boyd  v.  State,  (Ala.)  7  Bo.  968. 

Taxation. 

6.  Act  Htss.  March  ia<,  1886,  requlrinir  the 
board  of  supervisors  of  each  county,  annually,  to 
levy  upon  the  taxable  OToperty  of  each  county  a 
tax  of  three  mills  on  the  dollar  fOr  school  pur- 
poses, but  which  does  not  include  a  levy  upon  the 
taxable  property  within  the  limits  ot  a  town 
which  Is  a  separate  sobool-dlstrlofc,  is  not  unoon- 
stitutional  because  the  schools  in  the  town  may 
get  the  benefit  of  a  tax  on  a  larg^  amount  en 
property,  in  proportion  to  the  numbeor  of  tdiil- 
dren  of  the  school  age,  than  ^hfi  county.  —  Bor- 
deaux V.  Meridiaa  Lma  &  Industrial  Co..  (Miss.) 
7  So.  S86. 

7.  By  Code  Miss.  1880,  towns  having  1,000 
Inhabitants  could  elect  to  be  separate  wdiool-dls- 
tricts,  and  by  section  791  the  board  of  mayor  and 
aldermen  are  authorized  to  levy  a  tax  sufficient  to 
maintain  the  fireo  publlo  sohools  in  such  town. 


By  the  ta^oeding  section,  boards  of  supervisors 
are  authorised  to  levy  a  tax  upon  the  taxable 
property  of  the  oounty  for  the  iiin<ntftnanm>  <tf 
schools  in  the  ooonty .  Held,  that  the  act  of  March 
18,  1880,  requiring  the  board  of  supervisors  of 
each  ooun^,  annually,  to  levy  upon  the  taxable 
property  of  such  county  a  tax  of  three  mills  or 
more  on  the  dollar,  does  not  tuolude  a  levy  upon 
the  taxable  propertiy  within  the  limits  of  a  town 
which  is  a  separate  school-distfict,  as  the  term 
"county"  was  mauifeetly  used  In  the  sense  of  a 
Bchool-aistrict  outside  at  a  town  which  is  one. — 
Bordeaux  v.  Meridian  Land  &  Industrial  Co., 
(Miss.)?  So.  286. 

8.  The  statute  of  Hississippl  limits  county 
taxation  for  Marion  countytolS  mills,  only 8  mills 
of  which  are  tcxacbool  pnrpoaes,  but  provides  that 
the  levy  may  be  15  mills,  whore  the  county  owes 
debts.  Held  that,  in  addition  to  the  levy  of  Smllls 
for  school  purposes,  a  levy  may  be  made  to  pay 
teachers'  warrants  issued  ina  previous  year,  pro- ' 
vided  such  additional  levy  does  not  raise  the 
amount  of  taxation  above  16  mills,  since  such  war- 
rants are  debts  of  the  county.  — Cowart  r.  Tax- 
worth,  (KlM.)  7  So.  860. 

Scire  Facias. 

On  bail-bond  and  Judgment,  see  Boil,  11-18. 

SET-OFF  AND  OOUAITEBr- 
nr.ATur- 

Debt  doe  to  gamlsheek  sw  QamMmmtt  & 
When  allowed. 

1.  Code  Ala.  S  968S,  providing  that  "when  the 
defendant  pleadsa  set-on  to  the  platntiiPs  demand, 
to  which  we  plaintlfl  replies  the  statute  of  limita- 
tions, the  defendant  Is  nevertheless  entitled  to  bis 
set-ofl,  where  It  was  a  legal,  subsisting  claim  at 
the  time  the  right  of  action  accrued  to  the  plaintift 
on  the  claim  in  suit, "  applies,  in  a  suit  to  redeem 
land  sold  under  a  power  In  a  mortgage,  to  a  set-oS 
which  existed  in  favor  of  plaintiff  at  the  time  de- 
fault by  the  mortgagor  was  made,  the  saving  pro- 
visioDB  of  the  statute  not  being  defeated  by  the 
fact  that  the  morteagee  sold  under  the  power  in- 
stead of  filing  a  bill  to  foreclose,  and  thus  forced 
the  mortgagor  to  take  the  initiative  in  the  oonrts. 
—Conner  v.  Smith.  (Ala.)  7  So.  160. 

a.  Under  Code  Ala.  S  providing  that  mut. 
ual  debts,  liquidated  or  unliquidated  demands,  not 
sounding  in  damages  merely,  may  be  used  as  a  set- 
off, a  claim  in  favor  of  a  mortgagor  against  the 
mortgagee  for  conversion  of  personalty  may  be  re- 
lied on  by  the  assignee  of  the  equity  of  redemp^n, 
in  a  suit  to  redeem  land  sold  under  a  power  of  sale 
in  the  mortgage,  to  reduce  the  mortgage  debt, 
where  the  claim  was  transferred  to  the  assignee 
before  the  mortgagee  began  proceedings  under 
the  mortgsge,  though  it  was  after  default  by  the 
mortgagor.— G<mner  t.  Smith,  (Ala.)  7  So.  INX 

Pleading. 

8.  Failure  by  a  defendant  to  plead  a  setoff  in 
an  action  brought  against  him  In  a  foreign  state 
vrill  not  prevent  him  from  relying  on  such  set-Off 
in  an  action  on  the  Judgment  brooght  in  Alabama, 
where  the  settled  doctrine  is  that  defendant's 
failure  to  plead  a  set-off  will  in  no  wise  affect  or 
impair  his  rig^t  so  to  do  in  a  sabsctquent  acticu 
by  the  saino  plaintift.— Boach  t.  ftivett,  (Ala.) 
7  So.  808. 
Eyldonoo. 

4.  Where  It  is  shown  that  defendant  had  ob- 
tained Judgment  on  certain  counter-claims  set  up 
in  defense  of  an  action  on  a  note,  testimony  as  to 
the  advice  which  induced  him  to  procure  Judg- 
ment thereon  is  not  admissible.— d  Aultman  iB 
Co.  T.  (Junble,  (Ala.)  7  Bo.  848. 

Settlement. 

See  Payment:  Release  and  Dtatiumft' 
Of  accounts  of  executors,  «to.,  see  JEMOufon  and 
.Administrators,  lA-SH.  ^  i 
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Sewing-Macbines. 

Ucaiiie  tax  on  agencies,  tee  License,  2. 

SHERIFFS  AND  CONSTABLES. 

Indemnltr  bond  to  RherU^  who  nay  loe  ttwreoD, 
aoe  Bonds, 

Duties  and  Uabilities. 

L  In  on  action  afrainat  a  constable  fear  moDSj 
collected  under  final  process,  and  not  paid  over, 
And  for  statutory  damaees,  i£  is  no  defense  to  al- 
lege ttiat  he  retained  the  money  merely  because 
the  defendant  in  execution  insisted  on  its  apjplica- 
tion  to  some  other  debt  — Mackey  y.  Smith,  (Mias. ) 
780.283. 

S.  TThere  a  constable  levies  an  attachment  for 

rent  on  cotton,  com.  and  potatoes,  and  the  tenant 
replevies  the  two  latter,  but  leaves  the  cotton,  which 
is  sold,  it  la  no  defense  to  an  action  against  the 
constable  for  failure  to  turn  over  the  proceeds, 
that  he  desired  the  direction  of  the  court  as  to 
their  arollcation,  as  such  attachment  is  In  the 
nature  of  final  process,  and  returnable  to  no  court 
— Maokej  T.  Smith,  (Miss.)  7  So.  m 

 TTnlawAU  geixure. 

S.  A  plea  fu  juBtlflcatlon  by  a  sheriff,  that  be 
had  taken  tbe  property  under  an  execution  in  his 
hands,  issued  out  of  a  certain  court  in  favor  of  the 

Elalntiff  tberelD  and  a^^ast  the  defendant  there- 
I,  the  husband  of  the  present  plaintiff,  is  insuffl- 
dent,  in  its  description  of  the  process.  In  failing 
to  show  tiie  validity  of  the  process,  and  that  tbe 
property  belonged  to  the  defeadant  in  the  execu 
tion,  or  was  liable  to  it— Daidel  t.  Hard  wick, 
^Ala.)  7  So.  1S8. 

4.  A  demurrer  to  a  plea  in  Justification  bv  a 
sherLff,  that  he  took  the  property  on  an  execution 
against  plaintiff's  husband,  having  been  sustained, 
and  defendant  having  failed  to  plead  over,  he  can- 
not on  the  trial  introduce  eviaence  of  the  judg- 
ment and  execution,  for  the  purpose  of  showing 
that  tbe  plaintiffs  therein  were  creditors  of  the 
husband,  and  that  tbe  wife's  claim  is  f  randnlant  as 
to  them.— Daniel  t.  Hardirick,  (Ala.)  7  Bo.  188. 

Shipping. 

Taxation  of  vessels,  see  TVuMiMon,  S. 

Special  Qraud  Jniy. 

See  Grand  Jury,  2- 


SPECIFIC  PEBFOBHANOE. 
OontraotB  enfinueable. 

1.  A  person  cannot  be  compelled  to  perform  a 
contract  to  purchase  land  where  It  appears  that  his 
vendor's  title  was  acquired  by  partition  of  land 
owned  In  common  by  a  father  and  his  minor  chil- 
dren, in  which  partition  the  minors  were  not  rep- 
resented by  their  tutor,  as  required  by  Act  La.  Ko. 
K  of  1878.-^ames  v.  Mayor,  <La.)  7  So.  818. 

2.  Where  defendant  leases  land,  reserving  the 
right  to  cancel  the  lease  in  case  a  sale  of  the  land 
is  made,  and  a  sale  is  made  within  the  specified 
time,  which  is  agreed  to  by  defendant,  who  fails 
to  cancel  tbe  lease,  the  purchaser  is  entitled  to  a 
decorae  for  speciflo  peiformance,  with  damagee  for 
the  delay.— Thurman  v.  Fointer,  (Miss.)  7  So.  21S. 

8.  Where  there  is  a  contemporaneous  written 
sgre^ent  by  tbe  grantee  named  in  a  trust-duvi. 
in  tbe  nature  of  a  mortgage,  that,  in  default 
payment  by  the  grantor  oi  the  sum  secured,  he 
will  purchase  the  land  at  a  price  to  be  fixed  by  ap- 
praisement, the  performance  of  the  conditions  of 
■ucb  a  contract,  and  acquiescence  therein  by  the 
party  thereto  w^io  does  not  sign  It,  is  a  sufficient 
consideration  for  its  enforcement  against  the  oth- 
er, who  doea.— Atkinson  v.  Whitney  (Miss.)  7  So. 
«44. 

Ziacheu  of  complainant. 

4.  A  delay  fof  14  veturw  to  bring  an  action  for 
speciflo  performance  u  not  soffitdently  excused  by 


a  general  avanoent  of  ignonuioe,  wlthoot  dlstlaot 
all^ratlonB  of  speciflo  facts  shomng  good  reasons 
therefor.— Uaggerty  t.  Blyton  Land  Co.,  (A.'.-*.)  7 
So.  681. 

5.  A  bond  for  a  deed,  stipulating  that  the  erec- 
tion of  certain  improvetneuts  within  six  months 
is  the  prinolpal  oonsideration  of  sale,  and  tiiat 
a  failure  so  to  do  will  work  a  forfeiture,  must  be 
strictly  coostrued,  and  inexcusable  neglect  to  make 
the  required  improvements  for  two  years  is  a  good 
defense  to  a  bill  by  the  heirs  of  the  purchaser  for 
specific  performance.— Haggerty  v.  Blyton  Lrid 
C^,  (AU.)  7  So.  861. 

0.  Where  a  purchaser  of  lands  who  had  agreed 
to  erect  thereon  one  residence  within  four  months, 
and  another  within  ayear,  was  notified  within  the 
four  months,  and  while  building  the  first  house,  to 
surrender  possession  to  the  vendor,  who  sbortiy 
after  sued  in  ejectment,  the  fMlure  to  build  tbe 
itecand  bouse  within  tbeyearwss  not  the  laohesof 
the  purchaser,  and  did  not  estop  blm  from  ob- 
taining equlteblB  reUef.— Powell  T.  Hi^lsy,  (Ala.) 
7  So.  440. 

Fartiea. 

7.  A  parohaser  from  a  married  woman  of  prop- 
erty bought  by  her  during  oovertnre  with  her  par- 
aphernal funds  cannot  lie  compelled  to  accept  title 
until  presumption  tbat  it  Is  community  property 
has  been  overcome  by  proper  proof;  and,  when  it 
appears  that  aiudlciu  mortgage  is  recorded  against 
the  husband,  the  purchaser  may  require  such  mort- 
gage creditor  to  be  made  a  party  to  a  salt  by  the 
vendor  for  specific  performanoe.— Durrn^  t.  l£n- 
sacohia,  (La.)  7  So.  m 

Belief  denied— Lien  fbr  reimbunementB. 

6.  Where  plaintifT  asked  a  specific  perform- 
ance, and  failed  to  make  out  a  case  for  it  but 
showed  facts  entlUing  him  to  have  a  lien  declared 
upon  the  premises  for  reimbursements,  the  case 
was  properly  retained  for  the  purpose  of  giving 
such  relief.— PoweU  v.  Bigley,  (Ala.)  7  80.  410. 

STATES  AND  STATE  OFPI- 
CEBS. 

Actions  against  state,  see  Jfandumus,  & 
License  by  state,  see  lAeente. 

Action  by  state. 

1.  Code  Ala.  |  8673.  authorises  suits  in  eject- 
moit  by  the  state  In  all  cases  where  under  like 
circumstances  an  action  could  lie  between  indi- 
viduaU.— Gaston  v.  State,  (Ala.)  7  80.  840. 

a.  Under  Code  Ala.  S  960,  ct  4,  the  state  may 
maintain  ejectment  for  lands  ocmstituting  the  six- 
teenth sections,  whldh  It  holds  in  troat  for  the 
several  townships  of  the  state. --^Saston  t.  StatOb 
(Ala.)  7  Bo.  840. 

Statutes. 

Amendment,  see  Carrying  fTeapont,  1. 

Stock. 

Corporate  stook,  see  CorporaHontt  8-23. 
Killed  by  locconoUve,  see  Botlroad  Compantes, 
9-38. 

SUBBOGATION. 
Bights  of  mortgagee. 

1.  Fajrment  Of  a  note  secared  by  mortgage  by 
one  not  bound  for  it,  and  who  bad  no  interest  in 
discharging  it.  will  not  subrogate  him  to  tbe  righu 
of  the  party  to  whom  he  paid;  but  tfae  payment 
will  extinguish  the  debt,  and  the  mortgage  given 
to  secure  it:  and  the  claim  forreimbursemeut  will 
constitute  the  party  who  paid  an  ordinary  crediv 
or  of  him  for  whose  benefit  the  payment  was 
made.— Weil  v.  Enterprise  Ginnery  &  Maourg 
Co.,  (La.)  7  80.888. 

8.  After  pleading  title  by  purchase  to  oertain 
notes  secured  by  mortgage,  and  a  consequent 
subrogation  to  the  prionty  under  the  mortgage, 
plalnUfl  cannot  be  permitted,  «t|er  judgment  go- 
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Ins  antast  him  betmase  sooh  parohue  wm  not 
proT«a,  to  set  up  tlUa  by  sabrogation;  especially 
where  that  theorr  was  expressly  repudiated  oiig- 
inal^.— Weil  t.  Eoterprlse  GHnnerr  &  JlaanPg 
Co.,  (1^0  7  60.628. 

S.  Where  a  wife  paid  a  balance  dne  on  a  mort- 
gage of  land  in  which  she  had  a  life-interest,  exe- 
cuted by  tbe  husband  and  wife  for  his  debt,  her 
deviseea  are  enUtled,  as  against  bis  heir,  to  be 
SDbrogated  to  the  right  of  the  mortgagee  to  the 
extent  of  the  amount  so  p^d.— Ohmer  v.  Boyer, 
(Ala.)  7  So.  668. 

4.  Though  at  law  an  absolute  deed  Intraded  to 
operate  merely  as  a  mortgage  is  absolutely  Told  as 
to  the  exletiag  creditors  of  the  grantor,  yet  in 
equity,  where  no  actual  fraud  is  proven,  the  gran- 
toe,  who  assumed  the  pasrment  of  the  grantor's 
unpaid  purchase-money  notes,  will  be  permitted 
to  hold  his  deed  as  a  means  of  reimbursement  for 
freeing  the  land  from  the  purchase-money  lien. — 
Bnse  T.  Bromberg,  (Ala.)  7  So.  884. 

Pleading  and  proof. 

5.  A  party  who  claims  the  ownership  of  a 
note  secured  by  mortgage,  and  a  subrogation  to 
the  mortgage,  by  means  of  a  purohase,  must  be 
held  to  his  pleadings,  and  be  denied  tbe  right  of 
proTtng  bis  right  of  subrogation  by  some  other 
mode.— Well  v.  Enterprise  Qinnezy  ft  Manuf'g 
Co.,  (La.)  7  Bo.  688. 

Bnmnioiuk 

Bee  WrU$. 

SUNDAY. 

Validity  of  oontraut  made  on  Sundays,  see  OoHjUct 
of  Lawa,  1. 

Sunday  games. 

1.  playing  at  cards  or  dice  on  Sunday  Is  not 
within  the  prohibition  of  Code  Miss.  1880,  %  mi, 
forbidding  ^farces  or  plays  of  any  kind,  or  any 
games,  tricks,  Juggling,  •  •  «  or  any  such  like 
show  or  exhibitionj  **  etc,  on  that  day,  as  this  re- 
fers to  pnbUo  ediibltions.  —  Kudrar  T.  Btate, 
(Bliss.)  7  80.  988. 

Sonday  aalea. 

S.  The  fact  that  a  bill  of  sale  was  executed  on 
Snnday,  in  pursuance  of  the  terms  of  a  sale  which 
was  really  made  on  Friday,  did  not  invalidate  SQch 
sale.— Poster  v.  Wooten,  (Miss.)  7  So.  501. 

 Bights  of  Mllerfi'  oreditora. 

8.  The  law  will  not  aid  a  vendororhls  creditor 
to  recover  property  delivered  and  paid  for  under 
a  sale  that  was  void  because  made  on  Sunday ;  and, 
on  the  trial  of  as  attachment  levied  by  a  creditor 
of  the  vendor  of  suoh  a  sale  upon  chattels  in  the 
hands  of  tbe  vendee,  it  waa  error  to  charge  that 
Mies  of  personal  property  made  on  Bunday  are 
and  pass  no  title,  as  tending  to  mislead  the 
jury  into  the  belief  that  auch  chattels  were  still 
subject  to  attachment  as  the  propertj  of  the  ven- 
dor.—Foster  V.  Wooten,  (Hiss.)  7  Bo.  oOL 

Surriving  Partners. 

See  PartncnMp,  7-9. 

Tacking. 
Po— eaalona,  see  Advene  PoM«s«iofi, 

TAXATION. 

See,  also,  Constitutional  Law,  8-lS. 
For  school  purposes,  see  SfAooIe  and  SchooM>ls- 
trlcts,  6-8. 

In  (dtiee,  see  Municipal  Corporatlona,  M-80. 
Of  banks,  see  Banks  and  Banking,  1-8. 

Taxable  persons  and  property. 

1.  A  conveyance  m  tbe  form  of  a  deed  con- 
tained the  ooaditlon  that  the  grantor  might  "re- 
deem "  tbe  property  within  five  years,  on  the  pay- 
mmt  of  a  sum  e^nal  to  the  eoDsidaratloa  and 


interest,  and  provided  that  a  failure  to  pay  suoh 
sum  when  due,  or  to  pay  the  Interest  annually, 
should  operate  to  make  the  oonveyaDoe  absolute; 
tiiat  nntil  default  grantor  should  retain  posses- 
sion of  the  property.  On  the  question  arising 
as  to  whether  the  grantee  waa  assessable  for 
taxes  as  a  mortgagee,  parol  evidence  showed 
that  at  the  time  of  tbe  conveyance  the  grantor 
was  indebted  to  the  grantee  in  the  exact  amount 
of  tbe  consideration  named,  to  secure  the  most 
of  which  the  latter  held  a  mortgage  on  the  lands 
conveyed;  that  be  was  also  largely  indebted  to 
others;  that  this  instrument  was  ma'de  under  an 
arrangement  to  enable  him  to  get  out  of  debt; 
that  Uie  grantee  thereupon  released  and  surren- 
dered all  evidences  of  Indebtedness  against  him; 
that  neither  afterwards  considered  any  debt  exiat- 
ing  between  '  them ;  that  subsequently  grantor 
gave  grantee  a  quitclaim  deed  surrendering  his 
rights  to  ■'redeem^ "  and  took  a  lease.  Held,  that 
tbe  right  of  grantor  was  to  repurchase  only,  and 
that  grantee  was  not  liable  to  taxation  as  a  oiort- 
gagee.— Thomas  r.  Board  of  Bap'ra,  (lliss.)  7  So. 
668. 

3.  Vessels  are  subject  to  state  taxation,  like 
any  other  property,  and  as  such  are  liable  to  seis* 
ure  for  taxes  levied  and  due  thereon ;  and  such 
seizure  Is  not  a  proceeding  in  rem  to  be  governed 
by  rules  of  admiralty.— Oterl v.  Parker,  (La.)  7So. 
B*0> 

8.  The  taxation  of  the  capital  stock  of  a  pri- 
vate corporation  is  a  taxation  of  its  froperty,  and 
not  of  its  franchises  and  privileges;  and  Code 
Ala.  i  478,  requiring  that  the  chief  clHcer  of  such 
a  corporation  shall  make  return  of  all  taxable 
proper^,  stating  the  number  ol  shares  of  stock, 
thmr  par  and  market  value,  and  the  Items  of 
property  in  which  its  oapital  stock  is  invested, 
was  not  intended  to  be  determinative  of  the  char- 
acter of  the  capital  stock,  but  only  to  prescribe  a 
metbod  of  listing  the  lavpertyof  the  corporation, 
and  furnish  data  from  which  to  asoertain  the  as- 
sessable v^ue  of  whatever  ita  capital  was  in- 
vested In.— Btate  V.  Stonewall  Ins.  Ca,  (Ala.)  7 
So.  753. 

4.  Code  Ala.  {  458,  subd.  9,  providing  that  the 
capital  stock  of  private  oornorations,  etc.,  shall 
be  taxable,  except  so  much  thereof  as  may  be  in- 
vested in  property  otherwise  taxed,  was  only  in- 
tended to  prevent  double  taxation  oi  taxable  prop- 
erty, and  does  not  render  taxable  such  portion  of 
the  capital  stock  of  an  insurance  compaiu'  as  is 
invested  in  Alabama  state  bonds,  which,  by  sec- 
tion 451,  3ubd.'2,  are  made  non-taxable.— Stater. 
Stonewall  Ins.  Co.,  (Ala.)  7  So.  7SS. 

EzempUons. 

6.  Const.  La.  1879,  %  207,  exempted  from  taxa- 
tion for  10  years,  property  employed  in  certain 
manufactures.  An  amendment  promulgated  May 
12, 1888,  extended  the  exemption  20  years  from  the 
adoption  of  the  oonstltutioa  of  1879,  and  included 
therein  manufactures  of  ioe.  Taxes  for  1888  were 
assessed  to  an  ice  factory,  under  Law*  La.  1880, 
Act  98,  which  requires  tax-rolls  to  be  completed 
llaroh  81st,  and  filed  with  the  oolleotorby  May  1st, 
and  makes  tbe  taxes  collectible  from  the  filing  of 
the  rolls.  Held,  that  on  Uaroh  81, 1888,  the  taxes 
became  a  charge  on  the  property,  and  the  amend- 
ment, not  being  retroactive,  did  not  exempt  there- 
from.—Looislaaa  O.  Ioe  Co.  T.  Parker,  (La.) 
7  80.896. 

6.  The  publisher  of  a  newspaper,  whose  busi- 
ness involves  tbe  conversion  of  raw  material,  by 
means  of  mechaniciU  and  manual  labor,  into  new 
and  distinct  articles  fit  for  use  and  In  demand  in 
commerce.  Is  a  manufacturer,  within  tbe  meaning 
of  Const  La.  arL  806,  exempting  manufacturer* 
from  the  payment  of  lioenae  taxes.— State  t.  Dd- 
pre,  (La.)  7  Bo.  727. 

7.  The  exemption  from  taxation,  under  Const 
La.  art  207,  of  property  employed  in  manufactures, 
continues  as  long  as  the  factory  exists  and  the 
property  Is  set  apart  for  the  purpose  required,  and 
it  Is  not  lost  by  temporary  Interruptions  in  operar 
tion.— Waterbury  v.  Atlas  Cordage  Co.,  (La.)  TSo. 

Uernsheini  t.  Atlaa  Bteau  Cordage  Co.,  Id. 
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8.  Tbe  exemption  from  tazatloii,  nnder  CooBt. 
Ia.  ut.  207,  of  property  employed  in  manufactures, 
is  forfeited  dnriag  the  coniiii  aaooe  of  a  lease  made 
tor  the  purpose  of  closing  the  factory  to  limit  pro- 
doctlon  ftod  preveat  competition. — Waterbury  t. 
Atlas  Cordage  Co.,  (La.)  7  So.  763;  Herasbeim  T. 
Atlas  Steam  Coi-dage  Co.,  Id.  784. 

9.  Qnder  Const.  La.  art.  207,  exempting  from 
taxatioti  the  capital,  maohinery,  and  otber  property 
employed  in  the  manufacture  of  textile  fabrics, 
sQch  property  used  in  maldog  cordage,  rope,  and 
twine  is  not  taxable.— Waterbury  t.  Atlas  Cordage 
Co.,  (La.)  7  So.  7S9;  Hemsheim  t.  AUas  Bteam 
Cordage  Co.,  Id.  TSii 

Assessment* 

10.  In  sBsesslng  land  for  taxation,  theprobabil- 
Ity  that  a  projected  raltroad  may  not  be  built,  in 
which  event  the  land  fronld  be  comparatively 
worthless,  will  not  be  considered. — Union  Invest- 
ment  Co.  v.  Board  Sun'rs,  (MisB.)  7  Bo.  609. 

11.  The  lots  of  an  InTestment  company  were  as. 
sessed  for  taxation  at  (80  each.  In  a  few  Instances 
tbe  lots  of  IndiTiduals  at  the  same  place  were  as- 
sessed at  a  less  valuation,  but  in  all  other  oases  at  a 
muob  greater  valuation,  tiian  ISO,  which  they  tes- 
tified was  a  fair  valuation.  The  investment  com- 
pany had  sold  some  of  its  lots  at  950  to  {200,  and 
had  never  offered  any  as  low  as  980.  Beldt  that 
the  assessment  m}uld  not  be  dlstorbed  as  exoess- 
ive.  —  Union  Investmmfi  00.  T.  Boftrd  &Qp'rs, 
(MlBB.)  7  So.  500. 

12.  An  assessment  of  "lots  7,  8,  and  0  of  blook 
6,  Ocean  Springs,  In  section  90,  township  7,  range 
8,"  as  "lots  7^8,  9,  and  10  of  block  6,  O.  8.,  sec- 
tion  ,  township  7,  range  8,"  is  void,  and 

does  not  authorize  the  sale  of  the  land.— Wing  r. 
Minor,  (Uiss.)  7  So.  8«7. 

18.  Forty  acres  of  a  quarter  section  of  land  was 
assessed  for  taxation  at  t3..50  per  acre,  and  the 
other  120  at  $1  per  acre,  but  no  description  was 
given  by  which  either  pcortion  could  be  identified. 
Flaintlfl  owned  the  nt^th  half  of  the  quarter  sec- 
tion, while  the  south  half  was  owned  by  tvro  per- 
sons. Held,  that  the  assessment  was  void  for  un- 
certainty.—Sims  V.  Warren,  (Miss.)  7  Bo.  228. 

14.  A  mortgage  creditor  of  a  delinquent  tax- 
payer, having  taken  executory  proc^fngs  In  the 
xoreolosure  oi  his  mortgage,  ana  at  public  auction 
caused  the  mortgaged  property  to  be  adjudicated 
to  him,  oocupies  the  same  relation  to  toe  assess- 
ment of  the  property  tor  taxes  as  the  mortgagor 
and  tax-payer,  and  hence  he  cannot  object  that  the 
property  was  assessed  as  belonging  to  the  survivor 
of  a  community  while  it  was  in  fact  community 
property,  where  such  survivor  had  paid  the  taxes 
for  several  years,  and  thus  ratified  tbe  assess- 
ment—Factors'  A  Traders'  Ids.  Co.  v.  Levi,  (La.) 
7  So.  885. 

16.  Tbe  charge  by  a  tax  debtor  that  tbe  assess- 
ment of  property  utnated  in  the  city  of  New  Or. 
leana  is  Illegal  because  it  was  made  by  a  single  as- 
sessor without  the  action  or  concurrence  of  a  ma- 
jority of  tbe  board  of  assessors,  as  tbe  law  re- 
quires, does  not  involve  a  mere  matter  of  form; 
but  it  involves  a  radical  defect,  which  may  be 
urged  or  set  up  whenever  an  effort  is  made  to  col- 
lect the  tax  based  on  such  an  assessment. — Oteri 
V.  Parker.  (La.)  7  So.  670. 

18.  The  charges  of  illegality  of  an  assessment 
of  property  In  New  Orleans  on  the  grounds  that 
the  assessor  failed  to  visit  or  examine  the  property 
assessed,  that  the  assessment  rolls  had  not  been 
legally  authenticated,  that  some  of  the  property- 
was  not  the  tax  debtor's  exclusively,  but  tnat  it 
was  owned  by  him  Jointly  with  others,  do  not  in- 
volve radical  defects,  but  simply  matters  of  form, 
which  should  be  judicially  invoked  before  the  Ist 
of  November  of  the  year  in  which  tbe  respective 
assessments  were  made,  as  required  by  law, — 
Oteri  V.  Parker,  (La.)  7  So.  570. 

17,  Entries  on  the  minutes  of  the  assessment 
board  of  the  pariah  of  Orleans  at  the  end  of  each 
year  that  "tbe  assessment  rolls  of  the  several  as- 
sessment districts  of  the  parish  of  Orleans  having 
been  filed  with  the  recorder  of  mortgages,  and 
there  being  no  further  business  to  transact,  the 
board  adjourned, "  afford  conclusive  evidence  that 


the  assessment  of  each  district  was  snt^eeted  to 
the  action  of  the  board  vrithin  tbe  reqairemauts  of 
the  law.— Oteri  v.  Parker,  (La.)  7  So.  670, 

Equalization — Votioe. 

IS.  Act  Fla.  Jane  8, 1889,  (Kiaslmmee  City  act,) 
by  section  6  pi-ovides  that  tbe  town  council  sball 
act  as  a  board  of  equalization  of  assessments  of 
real  estate,  and  that  U  the  board  shall  increase  any 
v^ue  fixed  by  the  assessor  they  shall  cause  10 
days'  notice  (a  such  increase  to  be  given  to  tbe 
owner,  and  meet  on  a  certain  d^  to  hear  objections 
to  such  increase.  Held,  that  where  tbe  assessor 
made  valuations  In  a  memorandum  book,  and  afu 
erwards  consulted  with  members  of  the  board  in 
regard  thereto,  and  adopted  their  suggestions  In 
raising  his  valuations  on  tbe  final  assessment,  this 
wad  not  such  raising  of  valuations  by  the  board  as 
required  notice  thereof  to  be  given  to  the  owners. 
— K^ssimmee  City  v.  Cannon,  (Sla.)  7  So.  038. 

CoUeotion. 

19.  In  Hlsslsslvpi  taxes  cannot  be  oolleoted  by 
salt.- Board  of  Sup'rs  v,  Johnston,  (Miss,)  7  So. 
800. 

20.  A  tax  collector  has  no  authority  to  seise  for 
taxes  property  other  than  that  which  was  ass^sod 
therefor,  without  first  oomplylng  with  the  provU- 
ions  of  Act  La.  No.  85  Of  |  54.— Oteri  v.  Par- 
ker, (La.)  7  So.  670. 

21.  Const  La.  arL  211,  which  provldea  that 
"tax  on  movable  property  shall  be  collected  in  the 
year  in  which  the  assessment  is  made, "  does  not 
prohibit  tbe  collection  of  such  taxes  dnring  the 
following  or  in  a  subsequent  year;  and  failure  to 
collect  them  in  the  year  in  which  the  assessment 
is  madedoesnotoperataas  aremlasioiiof  thasMOfc 
—Oteri  V.  Parker,  (La.)  7  Sa  67UL 

Iiien. 

28.  Const.  La.  art  17B,  wblcb  provides  that "  oo 
mortgage  or  privilege  on  Immovable  property  shall 
affect  persons  nnlesB  recorded  or  registered, 

•  •   *   except   •   •   •    privileges  for  taxes, 

*  *  *  provided  that  such  privileges  shatl  lapse 
in  three  years, "  applies  to  such  tax  liens  only  as 
are  unrecorded.- Factors*  A  Tradera*  ba.  Cow  t. 
Levi,  (La.)  7  8a  626. 

Sales  for  non-payment. 

28.  Act  Ls.  18&4,  No.  82,  providing  that  tbe  pni^ 
chaser  of  land  adjudicated  to  the  state  shall  as- 
sume all  unpaid  taxes,  he  cannot  plead  the  pre- 
scriptions ol  three  and  five  years  against  them, 
nor  can  be  contest  the  Ttiidtty  of  the  assessment 
— Martlnei  v.  State  Tax  Colleotor,  (La.)  7  Ho.  7U6. 

24.  On  a  sate  of  land  adjudicated  to  tbe  state  for 
taxes,  under  Act  La.  1884,  No.  82,  providing  that 
the  purchaser  shall  assume  all  unpaid  taxes,  and 
take  the  land  subject  thereto,  payment  of  anch 
taxes  may  be  enforced  under  Aoc  1888,  No.  80,  pro- 
viding for  the  sale  of  all  lands  adjudicated  to  the 
state,  which  have  not  been  disposed  of  or  re- 
deemed.—Martinez  v.  State  Tax  Collector,  (La.)  7 
So.  T9& 

26.  Where  a  lot  which,  under  the  ancient  di- 
vision of  the  town,  was  a  part  of  "lot  6, "  is  as- 
sessed and  sold  for  taxes  under  a  different  de- 
scription contained  in  a  new  map  of  the  town, 
which  is  recognized  tn^the  citizens  generally,  and 
by  the  town  officials,  but  which  baa  not  been  for- 
mally adopted  bf  tuem,  the  owner  thereof  is  not 
affected  by  the  sale,  if  he  did  not  know  of  the 
map,  hut  recognised  the  Iotas  part  of  "lot  0,"  and 
BO  described  it  to  the  assessor.— Biohter  v.  Beau- 
mont, (Miss.)  7  So.  857. 

28.  Under  Code  Ala.  1886,  $  642,  providing  Uiat 
"no  property,  whether  exempt  by  law  fhim  taxa- 
tion or  not,  Bhall  be  exempt  from  levy  and  sale  for 
tbe  payment  of  taxes, "  and  Id.  {  640,  authorizing 
tbe  coUector  "to  levy  upon  any  personal  property 
of  delinquent  tax-payers  for  the  payment  of  tbMr 
taxes,"  the  tax  coUector  may  levy  on  and  sell  a 
mule  purchased  by  tbe  delinquent  tajt-payer  after 
the  tax  was  assessed  anlnat  blm, — Baoikon  v. 
Wmia,  (Ala.)  78a  160: 

 Notice. 

27.  Where  a  statute  requires  notice  to  be  given 
to  the  owner  of  land  before  it      be  sold  tot  taz- 
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cs,  noUoe  most  be  given  to  sU  tbe  oo-teunta,  and 
a  sale  under  a  notioe  given  to  only  one  co-tenant 
i«  void.— HowiB  T.  Dow.  (Ala.)  7  Ba  289. 

Taz-titleB. 

28.  Aot  La.  106  of  1874.  whleh  ptOTfdes  tbat 
"any  action  to  invalidate  tbe  title  to  any  property 
purchased  at  tax-sale  under  •  *  •  any  law  of 
tbls  state  staall  be  prescribed  by  a  lapse  of  tbree 
years  from  tbe  date  of  sucb  sale, "  applies  only 
whero  the  sale  was  made  by  virtue  ot  some  Uw, 
and  not  to  cases  where  an  inspection  of  the  title 
shows  that  the  sale  was  not  made  in  oonformlty  to 
any  existing  law. — Surget  v.  Newman,  (La.)  7  So. 
781. 

2B.  A  holder  of  a  tax-Utle,  who  suet  to  recover 
against  owners  In  possession.  Is  bound  to  estab- 
lish bli  title,  and  can  receive  no  aid  from  pre- 
icrlptlon.— Wsddlll  V.  Walton,  (La.)  7  So.  787. 

80.  A  tax-deed  made  under  Acts  La.  1880,  Na 
107,  which  provides  that  "the  tax  collector  sb^ 
not  receive  a  bid  for  a  less  amount  than  the  sum 
necoiiary  to  pay  all  taxes  *  «  *  that  may  be 
due, "  lavold  when  made  In  pursuance  of  a  sale  for 
a  less  amount  than  tbe  taxea  doe.  — WaddUl  v. 
Walton,  (La.)  7  So.  787. 

31.  A  tax-deed  made  under  Aots  La.  1880,  Ho. 
107,  whiob  provides  for  tb%  sale  of  all  property 
"forfeited  or  sold  to  the  state  for  delinquent  taxes 
or  licenaes, "  and  describing  the  property  as  hav- 
ing been  forfeited  to  the  state  on  a  given  date, 
and  for  taxes  of  a  given  year,  la  void  wben  11  w- 
pears  tbat  tbe  property  waa  not  forfeited  on  t&e 
date  nor  for  the  taxea  atated.— WaddlU  T.  Walttm, 
(La.)  7  So.  787. 

33.  Aote  MiM.  USr,  p.  Mr,  1 18,  wovldea  that 
lands  stmck  off  to  the  levee  boaraa  on  sale  for 
taxea  should  be  "exempt  from  etoto  taxation  for 
levee  purposes  or  otherwise  until  tbe  same  shall 
be  sold  or  disposed  of  by  the  board:  provided, 
that  any  party  seeking  to  redeem  any  land  so 
struck  off  to  the  board**  shall  first  pay  all  state, 
ocunty,  and  levee  taxes  tbat  would  nave  been  due 
on  said  land  if  the  same  had  remained  the  prop- 
erty of  the  person  offering  to  redeem.  Aots  1884, 
p.  IS3,  IS  I,  a,  direct  the  auditor  of  public  ao- 
oounta  to  deliver  a  qultolaim  deed  of  the  Bute's 
title  to  levee  lands  purchased  from  the  levee  com- 
miseloDers  of  the  first  district.  Binds  county,  when 
"all  state,  county,  and  levee  taxes  due  tbereoo** 
have  been  paid.  Held,  an  auditor's  deed  of  such 
lands,  given  on  proof  tbat  all  texes  hod  been  pi^ 
thereon  up  to  date,  exclusive  of  tbe  time  they  were 
b^d  by  the  levee  board,  conveyed  an  indefeaatble 
tiUe.— Mnrdook  v.  Cbnfle,  (lllas.)  7  So.  610. 

88.  The  burden  Is  upon  tne  grantee  of  anch  deed 
to  sea  that  all  taxes  due  have  been  paid;  and  s 
deed  received  upon  tbe  auditax*B  aaanranoe  tbat  aU 
taxes  were  paid,  wben  in  fact  the  taxes  due  for 
one  year  were  not  paid,  was  Innlld.— HaTdoiek  T* 
Chaffe,  (Miss.}  7  So.  619l 

84.  Complainant,  ft  pnrobsaer  at  «  tax-sale, 
songbt  to  restrain  the  aale  of  Uw  same  property 
tap  taxea  ot  previous  years.  The  answer  of  the 
dty  averred  utat  complainant  was  not  in  fact  the 
pnTchaaer,  but  that  the  proper^  was  bid  in  by 
her  father,  who  waa  the  nusoand  and  trustee  of 
the  owner,  and  procured  the  certificate  to  be  issued 
In  ber  name,  and  to  be  delivered  to  him;  com- 
pMnant  furnishing  no  money  fw  the  poiciiaae. 
Held  tbat,  tbe  answer  beinff  unsworn,  and  there- 
fore (Code  Ala.  1686,  %  3&i)  not  evidence,  com- 
plainant was  not  required  to  prove  that  tbe  money 
with  which  tbe  purchase  was  made  was  fuinishea 
by  her,  and  not  by  the  tax-payer,  or  1^  the  tana- 
band  and  trustee  of  the  latter. —Tborlncton  t. 
aty  Council,  (Ala.)  7  So.  363. 

88.  The  fact  tbat  tbe  purchaser  at  a  tax-sale  Is 
the  daughter  of  tbe  tax-payer,  and  tbat  the  hus- 
band and  trustee  of  tbe  latter  made  tbe  bids,  and 
handed  in  tbe  money,  is  not  enough  to  stamp  the 
transaction  as  franaulent,  nor  to  shift  the  burden 
on  tbe  purchaser  of  ibowing  tbat  the  money  used 
in  the  porobase  was  hers.  — Thorington  (Sty 
Council.  (Ala.)  7  So.  SSSl 

fiedemption. 

86.  Code  Miss.  SS81,prOTldea  tbat  the  owner  <rf 
lands  sold  fbr  Uuna       rsiloeBi  vritUn  mw  year. 


and  that  Infante  sad  persons  of  unsound  mind 
may  redeenwftlibi  a  year  after  attaining  full  age 
or  sanity.  XUUL  that  whw*  adnlte  and  infante 
are  oo-tenante  of  luda  sold  for  taxes,  and  tiie  lim- 
itation baa  expired  as  tothaadnlts,  the  InfMto  eaok 
<m1y  redeem  their  Interest,  and  not  tbe  wh<^  tract. 
—Wilson  v.  Srkee.  (Misi.1 7  Sow  48S. 

Erroneous  taxation — Remedies  of  own- 
ers. 

37.  Where  land  should  be  assessed  in  separate 
lota,  an  assessment  in  blocks  or  several  parcels  in 
gross  will  not  be  set  aside  If  the  owner,  by  listing 
bis  property  in  that  manner,  consented  to  sucn 
mode  ot  assessment.  He  is  estopped  to  complain. 
— Kisaimmee  City  v.  Drought  (Fla.)  7  So.  626. 

8tt.  Where  pat-t  of  an  assessment  was  legal,  and 
part  Illegal,  because  some  of  tbe  lote  were  not  as- 
sessed separately,  as  required  by  Act  Fla.  June  8, 
1U»0,  (Kissimmee  Cityaut,)  thefot-ownerisnolen- 
Utled  to  any  relief  unless  be  has  paid  the  taxes 
on  the  portion  legally  assessed,  as  required  by 
Const.  Fla.  art.  9,  |  8,— Kisslmmee  City  v.  Cannon, 
(jna.)  7  So.  KU. 

Taxation  of  Ooste. 

BeeCoati,9. 

TELEGRAPH  OOMP ANTES. 

Fsflnre  to  transmit  message. 

1.  An  action  will  not  lie  against  a  telegra^ 

oompuiy,  either  under  the  stetnte  or  at  common 
law,  for  failure  to  transmit  a  verbal  message,  oral- 
ly delivered  to  the  operator,  in  the  absence  of 
evidence  of  a  custom  to  that  effect— Westeon 
Union  TeL  Co.  r.  Cozier,  fliiss.)  7  So.  826. 

2.  In  an  action  by  a  physician  against  a  tele- 
graph company  for  nllure  to  transmit  a  message 
to  bim,  a  verdict  in  plaintiff's  favor  will  be  set 
aside,  where  it  appears  that  no  message  for  trans- 
mission to  plaintiff  was  charged  or  paid  for,  but 
that,  after  two  Ineffeotual  ottempto  to  reach  other 
physicians,  the  operator  voluntarily  inquired  for 
plaintlfT,  and  was  Informed  that  be  waa  not  in 
town.— Western  Union  TeL  Co.  t.  Doxier,  Oliu.) 
78a  826. 

Inoorreot  transmission. 

8.  A  messagewasrecetvedhvatelegTai^  com- 
pany to  be  sent  to  plaintiffs'  attomOT  at  n.,  and 
tbe  agent  at  the  transmitting  office  informed  the 
agent  at  IT.  of  the  number  m  words  contained  in 
the  message,  and,  having^sent  the  message,  re- 
ceived from  the  agent  at  H.  the  signal  Indicating 
tbat  it  had  been  properly  received,  and  oontainea 
tbe  number  of  WOTds  indicated,  m  ui  oetloa  for 
n^Ugent  dellvor,  the  agent  at  N.  admitted  that 
the  word  "six"  had  been  omitted  before  the  words 
"hundred and  sixty-three, "and tbat  thevrord"an- 
swer"  was  dropped,  but  testified  that  tbe  atmos- 
pherio  conditions  at  K.  were  not  favorable  wben 
the  message  waa  received.  Held,  that  the  evi- 
dence showed  gross  n^ligence  on  the  part  of  tbe 
company.— Weatom  Union  Tel.  Co.  t.  Ooodbar, 
(Miss.)  7  So.  214. 

Delay  In  delivery. 

4.  A  telegraph  company  is  liable  for  negli- 
gence causing  delay  in  the  delivery  of  a  telegram  in- 
structing C.  to  buy  certain  land  for  plaintiff,  where 
it  appears  that,  if  the  message  bad  been  transmit- 
ted in  due  course  of  business,  it  would  have  en- 
abled plaintiff  to  pnrdiase  fbr  88,000  property 
worth  Is,  000. —Alexander  t.  Westeam  Union  TeL 
Co..  (Miss.)  7  So.  280. 

5,  Anouier  person  had  also  sent  a  message  in- 
structing C.  to  tray  the  property  for  him.  If  boUi 
messages  bad  been  transmitted  without  delay,  the 
latter  would  have  reached  C.  first,  and  plaintiff 
would  have  lost  his  opportunity  to  purchase  the 
VTopertj.  Held,  thattMs  was  no  defense  to  plain- 
tiff's  action.  —  Alexander  v.  Western  Union  TeL 
Co..  (Miss.)  7  Bo.  28a 

Failure  to  dellvw. 

A.  When  the  sender  of  s  mesiage  has  the  right 
to  »BS  stelBgwqyh  eompony  for  breach  of  oontraet 
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in  failing  to  driver  the  menage,  he  can  also  re- 
cover damans  for  mental  angruTsb  ot  which  suota 
failure  was  the  proximate  cause. — Western  Doion 
Co.  V.  HendersoD,  (Ala.)  7  So.  419. 

7.  The  telwrapta  oompany  is  liable  for  the 
damage*  direct^  arising  from  its  f ailnra  to  deliv- 
er a  message  dtrectlng  plaintlffa  brokers  to  sell  a 
quaotitj  of  cotton  on  his  aoooant  for  delivery  at 
specified  times,  though  the  message  was  in  cipher, 
and  the  company  was  not  informed  of  its  con- 
tents, nor  of  the  fact  of  plaintiff's  prior  purohase 
of  the  same  quanUty  of  cotton  to  be  delivered  at 
the  same  time. — American  Union  Tel.  Co.  T.  Dangh- 
try,  (Ala.)  7So.  Saa 

8.  As  affecting  the  telegraph  company's  lia- 
bility, it  is  Immaterial  whether  or  not  any  con- 
tractual relations  existed  between  pll^ntlff  and  the 

Srsons  to  whom  the  directions  oontained  in  the 
egnun  were  addressed.— Amolosn  Union  TeL 
Co.  V.  Daughtry.  (Ala.)  7  So.  660. 

9.  The  fact  that  the  business  of  a  telegraph  of- 
flce  la  insuOBolent  to  justify  the  employment  of  a 
separate  operator  or  messenger  to  deliver  mes- 
sages does  not  excuse  the  oompaoy  from  liability 
for  failure  to  deliver  from  that  office  a  message 
which  it  has  elsewhere  received  for  transmission, 
—Western  Union  TeL  Co.  v.  Henderson,  (Ala.)  7 
80.419. 

Failure  to  deUver— Begulationfl  of  com- 
pany. 

10.  In  case  of  a  claim  for  damages  ag^st  a  tel- 
egraph company  for  failure  to  deliver  a  message, 
which  is  required  to  be  presented  in  writing  with- 
in 60  days,  the  bringing  of  suit  therefor,  and  serv- 
ice of  process,  within  the  time^  la  eoulvalent  to 
suoli  presentation.— AVestem  Union  TeL  Co.  v. 
Henderson.  (Ala.)  7  So.  419. 

lU  A  regnlatlon  of  a  tdegrapta  company,  print- 
ed on  blanks,  prescribing  mnlts  within  which  a 
message  will  be  delivered  free,  and  requiring  a  de- 
posit to  cover  delivery  charges  if  the  message  Is  to 
be  delivered  outside  of  the  limits.  Is  reasonable; 
and  where  the  person  to  whom  a  message  Is  ad- 
dressed lives  outside  the  prescribed  limits,  it  la  in- 
cumbent on  the  sender  of  the  messEwe,  who  knows 
of  the  regulations,  to  ascertain  the  ract,  and  make 
the  required  deposit.— "Western  Union  TeL  Co.  v. 
Henderson.  (Ala.)  7  Bo.  419. 

13.  The  illiteracy  of  the  sender  Is  no  excuse  for 
nls  f  i^lore  to  oompiy  with  such  regulation.— West- 
ern Union  TeL  Co.  v.  Henderson,  (Ala.)  7  So.  419. 

18.  In  an  action  for  failure  todeliveramessage 
within  a  reasonable  time,  where  the  defense  is  that 
the  person  to  whom  it  was  addressed  lived  outside 
of  tne  free-deliverr  limits,  and  that  nlalntlff  (the 
sender)  failed  to  comply  with  the  regulation  of  the 
company  requiring  a  deposit  to  pay  for  delivery  in 
such  case,  the  burden  Is  on  plaintiff  to  prove  that 
such  person  lived  within  the  limits.- Western 
Union  TeL  Co.  v.  Henderson,  (Ala.)  7  Sa  419. 

 Limitation  of  llabiUty. 

14.  A  stipulation  tliat  the  telegraph  company 
shall  not  be  liable  for  failure  to  duiver  a  message 
in  a  greater  sum  than  that  paid  for  the  service  is 
void,  as  the  company  cannot  contract  to  limit  its 
liability  for  its  own  negligence. — American  Union 
TeL  Co.  V.  Daughtry,  (Ala.)  7  So.  660. 

16.  In  a  suit  agalost  a  telegraph  company  for 
failure  to  deliver  a  message  which,  though  not  re- 
peated, was  correctly  and  without  delav  trans- 
mitted to  the  office  from  which  it  was  to  be  deliv- 
ered, a  regnlation  of  the  company  limiting  its  li- 
ability for  failure  to  deliver  to  repeated  messages 
only,  has  no  application.— Western  Union  TeL  Co. 
v.  Henderson,  (Ala.)  7  So.  419. 

 Erldenoe. 

10.  In  an  action  for  failure  to  delWer  a  telegram 
witbln  a  reasonable  time,  wbere  the  message  was 
to  a  doctor,  summoning  him  professionally,  evi- 
dence on  behalf  of  the  telegraph  compauy  that  the 
doctor's  charges  had  not  been  paid,  and  that  it  was 
not  his  custom  to  make  such  visits  without  pre- 
payment, is  Inadmissible.- Western  Union  TeL  Co. 
T.  Henderson,  (Ala.)  7  So.  419. 

17.  In  such  suit,  evidence  as  to  the  llnant^  con- 
dition of  the  telegraph  company  is  Inadmisslbla.— 


Western  Union  TeL  Co.  t.  Henderson,  (iia.)  7  Sa 
419. 

18.  In  a  salt  against  a  telegraph  companv  to  n- 
cover  damages  for  mental  suffering  caused  by  iut 
ure  to  deliver  a  mesaaee,  natural  ntteranoss  or  n- 
presslons  Indloatlve  ox  p«ln  or  suffering  csosed  br 
such  failure  are  competent  original  erldeooe.- 
Western  Union  Tel.  Co.  T.  Hradwson,  (Ala.)  7  8a 
419. 

TENANCY  IN  COMMON  AUS 
JOINT  TENANCY. 

Bights  and  remedies  inter  ae. 

1.  One  who  defends  on  the  merits  In  eject- 
ment by  his  oo-tenant,  and  denies  his  title^  can- 
not object  that  there  was  no  ouster  nor  demand  of 
possession  before  action.— Soathem  Cotton  Oil 
Co.  v.  Henshaw,  (Ala.)  7  Bo.  7WL 

9.  A  husband  and  wife  lived,  with  tiie  wife's 
mother,  on  the  latter's  land,  under  an  sgreefflent 
whereby  the  husband  was  to  pay  the  taxes.  By 
mistake,  the  mother  had  the  land  assessed  ander 
a  wrong  descripUon,  and  the  husband  paid  the  tax- 
es, under  such  description,  without  knowledge  of 
the  error.  The  land  was  forfeited  to  Uie  state  for 
non-payment  of  taxe*  during  this  joint  occupancy, 
and,  after  the  expiration  of  the  period  of  redemp- 
Uon,  was  purchased  by  third  persons.  Held  thu, 
after  the  mother's  death,  and  after  the  hnsbaud 
and  hia  family  had  ceased  to  occupy  tite  land,  it 
was  no  vioiauon  of  any  duty  he  owed  to  tlta 
mother's  heirs,  as  tenants  In  common  with  lite 
wife,  for  the  husl>acd  to  purchase  the  land  from 
the  tiiird  persons  for  the  benefit  of  his  minor  chil- 
dren.—Whitehead  V.  Curry,  (Miss.)  7  So.  497. 

8.  The  owner  of  an  undivided  interest  in  Itnd 
agreed  to  give  his  co>tenants  further  time  to  pty 
an  indebtedoess  due  him,  In  order  to  indnoe  them 
to  join  him  in  a  suit  for  partition,  his  object  being 
to  sell  the  land,  and  so  dispossess  another  co-ten- 
ant; and  it  was  agreed  that  be^ould  purchasetba 
land,  and  reconvey  to  each  of  hla  oo-plalntiflliliit 
interest  therein  upon  payment  of  the  amoont  of 
bis  debt  in  tbree  equal  annual  installments.  Ttie 
suit  was  brought,  but,  while  it  was  pending,  he 
procured  a  sale  of  defendant's  Intereat  under  fore- 
closure, so  that  further  proceediogs  in  the  parti- 
tion suit  were  rendered  ImpoB8iol&  Held  ttast, 
notwithstanding  this,  he  must  perform  bis  oon- 
traot  with  his  co-plaintiffs  as  to  the  extensloD  of 
time  on  tbsAr  Indeotedness,  and  cannot  proceed  to 
collect  it  until  the  time  agreed  on  hasezpind.— 
Fenonllh  T.  Abz»ham,  (La.)  7  Bo.  888. 

 Adverse  possession. 

4.  The  possession  of  one  oo-tenant  Is  prima 
faHe  that  of  the  other,  and  there  must  be  aome- 
thlng  amounting.  In  law^  to  an  ouster,  before  eject- 
ment will  Ue,  or  the  statate  of  limitations  t« 
nm  between  them.— -Coogler  v.  Bogers,  (Jia.)  T 
80.891. 

Theaters  and  SliowB. 

License,  see  Xicense,  1. 

Tia«. 

Of  laws,  see  ConatltuHonal  L<iu>,  1-4 
Tax-tltle^  see  Taxation,  28-86. 

Torts. 

See  Death  by  WTong^  -Act;  FcOae  AnpriMm- 
ment;  MaUdoiu  i>rotecui{on;  Ifegligenee; 
Trespass;  Trover  and  Conversion, 

Measure  of  damages  for,  see  Damages,  3-5. 

Of  servants,  see  Master  and  Servant,  ^-6. 

TOWNS. 

See,  also,  Bighiways;  SehooU  and  SAooUXf 

tricts. 

Corporate  flinds. 

When  a  suit  has  been  brouglit  In  the  name 
of  the  state  to  test  the  raUdlty  of  the  election  ots 
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penoa  u  mi^r  of  a  town,  and  the  ooudcU  bave 
aothoiized  him  to  employ  counsel  to  defend  such 
snlt  at  the  expense  of  the  oorporatioo,  aa  tnjono- 
tloD  will  He.  at  tbe  suit  of  a  tax-payer,  agaiDst  such 
appropriation  of  the  eorpoiate  tttua.— Pecdc  t. 
E&enear.  (Fla.)  7  So.  6IS. 

TBADB-HABKS. 

WhKt  Will  be  protected. 

1.  A  manofacturer  can  dUtlngnlsh  the  roods 
tiiat  he  maoafactures  and  sells  by  a  peculiar  label, 
and  no  other  person  has  a  rlffht  to  adopt  hla  label 
or  trade-toark,  or  one  so  like  his  as  to  lead  the  pah- 
lio  to  Buppoae  the  article  to  which  It  li  affixed  is 
tbe  manufacturer's.— El  Modeto  Cigar  Manure  Co. 
Gato,  fFla-j  7  So.  28. 
3.  A  manufacturer  cannot  acquire  tbe  rivht  of 
a  trade-mark  in  the  use  of  his  own  name  to  toe  ex- 
clusion of  the  right  of  another  person  by  tbe  same 
name,  and  whose  place  of  business  is  in  the  same 
piaoe.— El  Modelo  Cigar  Maaufg  Co.  T.  Gato,  (Fla.) 
7  Bo.  SS. 

3.  When  a  man  manufactures  his  goods  at  a 
particular  place,  he  may  use  the  name  of  that 
place,  In  combination  wltb  other  words,  as  a  trade- 
mark to  distinguish  the  origin  or  ownership  of  his 
goods,  and  no  other  jperson  will  be  permlttaa  to  use 
Uin  name  of  the  same  place  upon  goods  manufact- 
ured by  him  at  Miother  and  different  place.— El 
Modelo  Cigar  Manurg  Co.  t.  Gato,  (Ha.)  7  So.  38. 

Infringement—Damages. 

4.  A  party  whose  trade-mark  has  bean  violated 
Is  entitled  to  recover  all  profits  realised  by  the 
wrong-doer  from  sales  of  ttus  spurious  artlcdes,  and 
also  aU  damages  resulting  from  socdi  vh)laUon.->El 
Modelo  Clear  Manufg  Co.  r.  Qato,  (Fla.)  7  Bo.  SS. 

TRESPAS& 
By  animals,  see  Animals,  1. 
Wlio  may  maintain. 

1.  In  1S78,  plaintiff  begun  to  oocnpy  land  be- 
longing to  his  father  under  oral  license  that,  on 
a  certain  oontingeoM^y,  it  should  be  oonreyed  to 
him.  Pontiff  inld  the  taxes,  but  the  la&d  was 
aascBBod  to  his  father,  and  payment  was  made 
on  it  as  part  of  the  father's  land.  In  1882  the 
father  granted  to  a  railroad  a  right  of  way  over 
all  his  land,  and  the  road  was  built  across  the 
land  ocoupied  1^  plaintiff  without  objectim  from 
him.  Flaintdff' s  &ther  sued  the  company  far  tres- 
pass on  land,  including  that  oooupied  by  plaintijf, 
and  reoorared  tor  damage  to  another  portion. 
He  thereafter  oompromlsed  wltii  the  oompanr,  and 
in  1887  conveyed  to  It  a  right  of  way  across  lands, 
including  the  section  In  which  the  land  occupied 
br  plaintiff  was  situated.  During  this  litlgatiOQ 
plaintift  asserted  no  claim.  In  an  action  against 
tbe  company  for  cutting  trees  on  the  land,  imder 
a  right  given  in  the  second  grant  to  it,  pl^- 
tift  alleged  that,  in  1880,  his  &ther  had  ccmveyed 
the  land  to  him,  but  the  convevance  was  not  pro- 
duced, and  It  was  not  claimed  to  have  been  re- 
corded. Seld,  that  plaintiff  was  not  shown  to  be 
the  owner  of  the  land,  and  could  not  recover.  — 
LonlavlUe,  N.  O.  ft  T.  By.  Oo.  T.  Di^,  (Miss.)  7 
So.  84B. 

CJontinning  trespass — Damages. 

8.  An  aoUonofor  trespass  upon  real  property 
must  be  commenced  within  three  years,  under  Mc- 
Clel.  Dig.  Fla.  p.  788, 1 10.  otherwise  it  is  barred  by 
the  statute  of  limitations:  and  a  charge  that  in  a 
oontlnniog  trespass  the  statute  does  not  begin  to 
run  at  Uie  time  tbe  cause  of  action  accrued,  but 
that  the  action  might  be  brought  at  any  timeduring 
the  continuance  of  the  ti-espasa,  and  that  plaintiff 
could  recover  damages  for  the  whole  time,  whether 
the  suit  was  commenced  ia  tbe  time  prescribed  by 
the  statute  or  not,  is  ei-roneous. — Savannah,  F.  ic 
W.  Ry.  Co.  V.  Davis,  (Fla.)  7  So.  29. 

8.  Where  there  is  a  oostinuing  trespass,  the 
party  injured  iseotitled  to  recover  any  damages  be 
may  snsti^n  in  ooosequenoe  of  such  trespass,  at  any 
time  within  three  years  before  the  oommanoement 


of  suiL  and  ha  can  bring  sneeeasiTe  suits  against 
the  defendant  aa  longaa  the  traapass  ia  oonunuad. 
— SaTaoaali,  V.  &  WT  Bj.  Co.  t.  Davis,  (Fla.)  7  8a 

Defenses — ^Borden  of  proof. 

4.  One  who  takes  timber  from  the  land  of  an- 
other, and  justilies  under  a  contract  with  a  ten- 
ant, has  the  burden  of  provingthe  latter's author* 
ity.-Ladd  T.  Sbattook,  (AIil)  7  So.  764. 

Trespass  to  Try  Title. 

See  SJectmeTU. 

TRTATi. 

See,  also.  Appeal;  CertioraH;  Evtaence;  Exoer>- 
Hons,  BiU  of;  Error,  WrU  of;  JudfpMnt; 
Jury:  JiTeui  Trial:  Pleading;  PmcOoe^  CMl 
Com;  ITttnMs. 

Conduct  of  trial. 

1.  JTust  as  the  jury  rettred,  counsel  excepted 
to  a  ruling  as  to  how  much  of  an  affidavit  for  con- 
tinuanoe,  on  account  of  the  absence  of  a  witness, 
should  be  considered;  whraeupon  the  court  stated 
that  he  would  reopen  the  wlule  case,  and  allow 
each  side  to  introduce  testimony,  reaiguethe  case, 
and  present  further  Instructions,  and  would  ex- 
clude the  affidavit  The  jury  was  then  brought 
back,  and  the  witness,  who  had  arrived  in  court, 
was  sworn  and  testified.  Held  no  error.— Rova- 
ton  T.  IllinoU  Cent  B.  Co.,  (Kiss.)  7  Bo.  9S0. 

Reception  of  eridenoe. 

8.  The  admlsalon  OF  rejection  of  oamulatiTeev. 
Idenoe  in  rebuttal  rests  In  the  discretion  of  the  trial 
jud^— Jacksonville,  T.  &  K.  W>  Kr.  Co.  T.  Wail- 
man,  (Fla.)  7  So.  845. 

Arguments  of  oounseL 

8.  A  witness  having  used  a  diagram  in  testi- 
fying, opposing  counsel  may  also  use  it  In  com- 
menting on  his  evidence,  thoiuli  it  was  not  fonn- 
ally  put  In  evidence.— East  iWeaaea  V,  A  a. 
R.  Co.  V.  Watson.  (Ala.)  7  Bo.  SUtl 

Instructions. 

4.  Where  a  complaint  in  the  first  count  al- 
leges that  plaiotlff  surrenderod  the  lease  to  do- 
fendant,  and  in  the  second  count  allegea  that  he 
delivered  possession,  an  Instruction  to  find  for  de- 
fendant generally,  U  It  is  found  that  there  was  no 
surrender  of  the  lease.  Is  bad,  as  it  neither  goes  to 
the  whole  case,  nor  la  confined  to  that  part  of  the 
to  which  it  applies.— Dexter  v.  Oblander, 
(Ala.)  7  Ba  115. 

&  Nor  la  snob  case  Is  an  InstmoUon  good 
whioh  charges  that  If  the  jniy  find  tiiat  plaintiff 
did  not  surrender  the  lease,  and  did  not  deliver 
possession,  they  must  find  for  defendant,  as  plain- 
tiff's rigbt  to  recover  on  one  count  or  the  other  de- 

giods  on  the  proof  of  one  of  these  tacts  only. — 
exter  v.  Ohlander,  (Ala.)  7  So.  115. 

6.  Plaintiff's  evidence  to  show  that  the  da- 
fendanta  employed  him  to  do  the  work  in  quea- 
Uon,  and  agreed  to  pay  him  a  specified  price  for 
it.  being  oontradlcted  by  that  of  defendants, 
which  tended  to  show  that  they  had  made  tlie 
contract  with  another  person.  It  is  error  to  instruct 
the  Jury  to  find  for  the  defendanta  if  they  believe 
their  evidflooa.— Sublett  r.  Eodgea,  (Ala.)  7  Bo. 

7.  The  following  charge  was  properly  rejected 
as  argumentative:  "In  this  case  there  is  no  com- 
plaint that  any  of  the  crew  on  the  train  were  In- 
competent or  nnflt  for  the  pooitions  they  occupied ; 
and  you  oannot  consider  uy  testimony,  or  any  ar- 
guments of  counsel,  bearing  on  that  matter."— 
Georgia  Paa  By,  Ca  v.  Fropst,  (Ala.)  7  So.  885. 

8.  The  following  charge  was  properly  rejected 
as  argomeotaUve:  "If  youbelieret^eevidenoeln 
this  case,  you  are  bound  to  believe  that  thedefend- 
ant's  servants  in  charge  of  the  train  were  compe- 
tent and  fit  to  perform  their  respective  duties,  und 
you  Cannot  consider  argomenis  of  counsel  for  the 
^ntiffl  to  the  oontrwT.  Oaorgla  Pmo.  Bj.  Ca  v. 
^pat,  (Ala.)  7  Bo. 
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0.  InstractlODS  th&t,  **althoiigh  fiM  pmmnip- 
tlm  Is  that  a  written  request  was  received  If 
it  was  delivered  to  the  mail,  *  *  *  that  t^e- 
ramption  is  rebatted  by  the  eridenoe  of  the  de- 
fenda&tB  that  they  did  not  recelTO  the  requoet, 
imleBS  the  iurj  efaall  refuse  to  believe  that  evi- 
dence, "  and,  "if  the  defendants  have  sworn  that 
did  not  receive  it,  «  *  *  the  fact  that  it 
*  was  placed  in  the  post-offloe  or  mall 
*  *  <*  is  not  sufBctent  to  show  that  the  defend- 
ants did  receive  It,  unless  the  }tiry  believe  that 
what  theyhaveswom  to  Is  not  waruy  of  credit, " 
are  argumentative,  and  properly  refusecL— Steln- 
er  V.  Ellis,  (Ala.)  7  Bo.  80S. 

Instrnotions — Exceptions. 

10.  Under  Code  Ala.  i  2758,  which  permits  a 
party  to  reserve  by  bill  <A  exceptions  any  charge 
or  decision  of  the  court  that  would  not  otherwise 
appear  of  record,  tlie  exception  must  be  taken  be- 
fore the  Jury  retires',  and  an  exception  to  a  por- 
tion  of  the  general  charge  comes  too  late  wnen 
taken  after  the  Jury  has  retamed  and  asked  for 
further  inatruotions.— Bays  t.  Uolmnon,  (Ala.)  7 
So.  DSL 

Verdlot. 

11,  Where  the  verdict  returned  by  a  jury  Is  not 
responsive  to  the  issues,  and  is  unautnonzed  by 
law,  it  is  not  error  for  the  court  to  refuse  to  re- 
ceive it,  and  repeat  to  the  Jury  Its  former  instrno- 
tions, that  they  may  reitre  and  make  a  flndinK  ac- 
cording to  law,  although  tbecouosel  of  plaintiff  are 
absent  from  the  ocrart-room.— TraylOT  t.  Hughes, 
(Ala.)  7  8a  m 


TKOVEH  AND  CONVSBSION. 

TiQe  to  maintain. 

I.  The  possession  of  a  trustee,  imder  a  deed  of 
trust,  before  foreclosure.  Is  Instmtclent  to  sustain 
an  action  for  the  conversion  of  crude  turpentine, 
taken  from  trees  on  the  land  before  hia  possession 
was  acquired,  and  sold  to  defendant.— FartDers' 
Loan  dc  Trust  Go.  t.  Areras  (Hiss.)  7  Bo.  868. 

9.  An  indonee  in  blank  of  a  promissory  note 
transferred  as  collateral  security,  has  title  and 
possession  sufficient  to  support  an  action  of  trover, 
of  which  he  is  not  divested  by  returning  it  to  the 
Indorser  for  collection. — Carter  v.  Lehman,  Durr 

6  Ca,  (Ala.)  7  So.  735. 

What  oonstitates  oonverslon. 

a  Plaintiflts  shlinied  defendant  5,000  oigarsnp- 
ou  an  agreenientthMne**ooald  take  what  he  wanted 
at  tSb  per  thousand, "  and  be  elected  to  take  2,000, 
and  packed  away  the  remaining  3,000,  which  were 
appropriated  by  the  public  during  the  yellow  fever 
epidemic,  when  thedefendantwas  absent  from  the 
city.  Held,  that  an  action  of  trover  would  not  lie 
against  defendant.— Traylor  t.  Hughes,  (Ala.)  7 
So.  15fl. 

4.  A  note  was  given  in  payment  of  a  machine, 
file  title  to  which  was  to  remain  In  the  seller  un- 
til tbe  note  was  paid.  On  default  in  payment  the 
■eller  demanded  the  machine  from  the  purchaser's 
vrife,  he  having  left  the  state,  and  her  father  re- 
fused to  allow  the  seller  to  take  It.  Held,  that  the 
tether  was  gui  Ity  of  conversion.  —Boiling  v.  Klrt^, 
(Ala.)  7  So.  014. 

6.  But  if  Bouh  refusal  was  only  to  procure 
ilme  to  determine  whether  it  had  been  pud  for, 
with  an  agreement  that  if  It  had  not  it  Mumld  be 
surrendered,  the  father  is  not  liable  for  conver- 
sion where  the  original  purchaser  comes  and  re- 
moves the  ma<Akine  in  the  mean  time,  without  his 
knowledge  or  ocmaent— BcdUng  T.  Kirljy,  (Ala.) 

7  80.914. 

Trustee  FrooeBS. 

Bee  QamUhment. 

TBUSTS. 

Implied  tmsta. 

1.  A  widow  who  had  possesion  of  a  note  pay- 
able to  testator,  but  not  Induned  Ity  him,  nor 


«hown  to  ban  bean  dellTered  to  Iter,  obtained 
from  the  maker  a  new  note  payable  to  herself, 
and  received  payments  thereon.  Held,  that  the 
note  remained  a  debt  due  the  estate,  for  which 
suit  oouid  be  bronght  by  the  execnton,  but  the 
widow  could  not  be  ooosioered  a  trustee  for  those 
entitled  to  the  note,  and  be  made,  as  snch,  to  rea- 
der an  account  for  the  payments  so  reoelTOd. — 
Buie  T.  Bnie,  (Ulss.)  7  Bo.  344. 

 Beanlting. 

9.  Where  a  father  advances  moni^  to  pay  for 
land  purchased  by  Mb  son,  and  charges  the  amomit. 
and  by  his  will  directs  the  same  to  be  accounted 
for  by  the  son  In  the  distribution  of  his  estate,  the 
son  is  the  equitable  owner  of  the  land,  though  the 
title  was  taken  by  the  father. — Chiles  t.  Gal- 
lagher, (Miss.)  7  Bo.  208. 

8.  A  bill  alleging  that  ocnnplalnants  are  the 
owners  of  certain  l^d  by  inhoritauoe;  that  it  was 
sold  for  taxes;  that,  bemg  themselves  miable  to 
redeem,  they  procured  defendant  to  advance  the 
necessary  money  to  the  purcliaser  at  the  tax-sale, 
and  take  the  title  to  himself  as  security;  that 
they  now  offer  to  vaj  the  same,  with  interest,  to 
defendant,  and  ask  toat  a  conv^anoe  be  made  to 
them, —Is  not  demurrable  for  want  ci  eqoity-— 
MoLenuwe  v.  Carter,  (Ulss.)  7  So.  SB7. 

4.  B.  gave  money  to  W.  wita  which  to  enter 
certain  land  for  him,  and  W.  neglected  to  euu.>r 
the  land,  but  retained  the  mtmey.  B.  died,  leav- 
ing ail  his  property  to  J.  for  life,  remainder  over. 
J.  qualified  as  administratrix,  obt^ned  the  money 
from  W. ,  entered  the  land  In  her  own  name,  and 
sold  it.  A  suit  was  broo^t  83  years  after  the 
entry  to  establish  a  resulting  trust  In  the  laud  in 
favor  of  the  remainder-men.  Held  that,  as  the 
authorlt7  to  enter  the  land  died  with  B.,  the  1^1 
statiu  <a  the  transaction  by  the  admiiiistratziz 
was  a  conversion  of  the  moue^,  and  no  trust  re- 
sults in  the  land.— Baas  v.  Basa,  (Ala.)  7  So.  343. 

BenefidarieB. 

ff.  A  husband,  by  deed  of  trust,  »▼«  a  llfe- 
estato  in  lands  to  bis  wife,  with  fnil  right  to  the 
rents  and  profits,  and  provided  that  at  her  death, 
if  he  were  then  dead,  one-half  of  the  lands  "shall 
inure  toaod  belong  to  my  devisees,  and,in  default  of 
devisees,  to  the  belts  at  law  "  of  his  wife,  ''and  the 
remaining  half  shall  Inure  and  belong  to  the  dev- 
isees, ana,  in  default  of  devlseea,  to  the  heirs  st 
law"  of  tbe  grantor.  The  grantwdied  Intestate, 
and  afterwards  his  wife  died,  having  willed  all  her 
property  eonally  to  the  three  defendants.  Bekl, 
that  plaluUiT,  the  niece  and  heir  at  law  of  the  hus- 
band, and  defendanto  were  tenanto  in  oommon,  the 
former  owning  a  one.haU  latereet,  and  the  latter  a 
on»4ixtlkiutere*taacA.— <AnMrT.  Beyer,  (Ala.)  7 
SOh  868> 

Undue  IzLfluenoe. 

See  XquUu,  V,  10;  W1U8»  1, 9. 

UnlawAil  Seizure. 
See  Sheiifft  and  CotuloblM,  8, 4. 

nsxiBT. 

What  oonstitates. 

1.  A  stipulatton  in  a  sola  to  pay  "aU  ooats  for 

collecting  the  above,  aotlesa  than  t«i  per  oent.." 
includes  an  attorney's  fee  for  bringing  suit,  and 
does  not  render  the  contract  usurious,  though  only 
a  reasonable  fee  oonld  be  recovered.— WliUams  v. 
Flowers,  (Ala.)  7  Sa  41». 

5.  A  person  applied  to  a  building  asaocistlon 
to  build  a  house  for  him,  and  the  association  cleared 
the  title  to  the  lot  on  which  the  building  was  to  be 
erected  by  extlngalshlng  the  vendor's  lien  there- 
on, and  built  the  house  on  said  lot.  which  was  ac- 
cepted bj  the  applicant.  The  applicant  conveyed 
sBid  lot  and  Improvements  to  the  building  assod- 
stiou,  which  artorwards,  aooording  to  an  agree- 
ment, sold  the  same  property  to  such  person  for 
the  sum  which  it  advanoad  oa  the  property,  with  a 
premium  tfanrnm  of  10  par  oant.  aa  the  iwioe^  with 

Digitized  by  Google 


INDEX. 


100» 


Teodtft's  priTllega  ud  ■peoUl  mortsan  rs- 
tained.  Held,  that  the  eontraet  was  *  legd  one, 
and  the  premlQin  of  10  per  oent.  wss  not  Interest, 
and  was  therefore  not  amrj.— SoOMMiOBOf  LatfA- 

f  ord.  (La.)  7  Bo.  638. 

Xteoovery  back. 

8.  Code  MtaB.  1 1141,  deoltttea  that,  "If  a  greater 
rate  of  interest  than  10  per  cent  shall  be  atipnlated 
for  In  any  caaa,  all  Interest  ^laU  be  forfeited.* 
Meld  that,  where  a  greater  rate  was  obai^  and 
paid,  the  eontraet  being  exeonted,  only  the  excess 
ooold  be  reoovered  bank.— DickarBOB  t.  Ihomaa, 
CMlaaJTSObfiOS. 

Variance.' 

Sm  (Mmfnal  Law,  S4, 65;  FUading,  9-lL 

VENBOK  Ain>  VENDEB. 

See,  also.  Deed:  Frawtulent  Convetfanoe$:  JuM 

dal  Salet;  Sale:  ^pectfle  Performanee. 
Afreementa  rdatizig  to  landa,  aea  SVaudi,  Statute 

of,  8,  4. 

The  contract. 

1.  Onderaoontraotofsaleof landamadelnhls 
own  name  by  one  wbo  bad  no  Utle,  bat  who  was 
authorized  thweto  hj  the  owner,  tba  Tendee  ao- 
qnired  oniy  an  eqnitable  right.— Powell  t.  Elgley, 
(Ala.)  T  Bo.  440. 

2.  A  bond  for  a  deed  stipulated  that  the  ereo- 
tlOB  or  certain  ImiOOTenientB  within  alx  montha 
^raa  the  principal  consideration  of  aale^  and  that 
a  failure  lo  to  do  would  work  a  forfeiture.  Held, 
that  the  perform  an  08  of  such  a  condition  is  not 
waived  by  permitting  the  property  to  be  taxed  in 
tbe  pnrchaser's  name,  and  baying  It  at  tax-sale^ 
nor  by  a  f  ^nre  to  re-enter  as  on  condition  broken. 
— Haggerty  v.  EJyton  Land  Ca,  (Ala.)  7  So.  6B1. 

8.  A  contemporaneous  written  agreement  by 
the  grantee  named  In  a  truat^eed  in  the  nature 
of  a  mortgaftOt  that,  in  default  of  payment  by  the 
grantor  of  the  sum  secured,  he  will  purchase  the 
und  at  a  price  to  be  fixed  by  appraisement,  is  bind- 
ing on  both  if  aoquiesoad  in  by  the  grantor,  though 
not  signed  by  Mm.— Atkinson  t.  Wbitn^,  (Uisa.) 
7  So.  644. 

4.  Acquiescence  will  be  deemed  snfSi^ent  la 
snob  a  case  where,  after  default  in  the  p^ment  of 
the  debt,  both  p&rtlee  Join  in  the  selection  of  ap- 
praisers, as  provided  in  the  agreement,  and  tiie 
irrantor  after  appraisement  tenders  a  deed,  and 
demands  the  balanoe  due  above  tbe  debt  secured. 
—Atkinson  v.  Whitney,  (Miss.)  7  Bo.  044. 

Appraisement  of  land. 

B.  In  the  absence  of  fraud,  an  appr^sement 
will  not  be  disturbed  for  overvaluaUon.— Atkinson 
T.  Whitney,  (Mlsa.)  7  So.  644. 

6.  A  failure  to  survey  a  body  of  land  does  not 
make  the  apprEdsement  of  **95.S0  per  acre"  void 
for  uncertainty  where  tbe  contract  providing  there- 
for described  the  tract  as  containing  *'68U  acres, 
more  or  leas. '^AtUnion  T.  Wbltney*  (Mlaa.)  7 
Bo.  644. 

7.  Anerrorinreportingthenameoftheowuer 
in  the  statement  of  appraisement  will  not  invaii- 
date  it  where  tbe  right  land  was  prq^lj  ap- 
praised and  described  therein.— Atkinson  t*  Whit- 
ney, (Miss.)  7  Ba  044. 

Bights  and  remedies. 

8.  When  an  owner  sells  from  a  latter  tract  a 
fixed  Quantity  of  land,  to  be  cut  off  from  one  side 
by  a  line  thereafter  to  be  fixed,  the  fact  that  be 
snbsequently  sells  a  part  of  the  same  land  to  a 
third  person  does  not  affect  the  right  of  the  first 
purchaser  to  his  Quantity,  and  to  lutva  the  line  so 
run  aa  to  give  snoh  quantity.— Sailer  t.  Bhalnlre, 
<La.)7  8ch667. 

——  Besciasion. 

9.  In  a  suit  to  rescind  an  exchange  of  lands 
and  to  cancel  the  conveyance  of  complainant  on  the 
ground  of  fraudulent  representations  as  to  the 
value  and  location  of  lots  conveyed  by  defendant, 
the  teatimony  showed  that  the  exohanga  was  made 

v.Tso.— 64 


In  Uareh,  and  that  In  April  oomnlalnant  dlsooT' 
arad  that  the  lota  were  not  aa  valuabie  aa  repva- 
sentad,  nor  sUoatad  where  he  bad  been  led  to  sup- 
poeatbemtobei.  There  was  a  mortgage  on  the  lota, 
which  complainant  assumed  in  oonsideration  of  six 
additional  tots.  In  Hay  be  began  to  negotiate  witb 
defendant  for  tbe  exchange  oi  otiter  lands,  and  In 
July  he  wrote  to  defendant's  agent,  stating  that  h* 
wisned  to  exchange  the  lota  included  in  the  second 
agreenkent,a8wellaathoaeintoeflrfltexohange,  lot 
renting  property,  so  that  he  might  be  able  to  meat 
tbe  Interest  doe  on  the  mortgage  In  September. 
In  August  he  notified  defendant  that  be  would  not 
execute  tbe  second  agreement,  and  offered  to  re- 
scind the  exchange  already  consummated.  Held^ 
that  he  had  waived  his  right  to  rescind  by  continu- 
ing to  treat  the  property  as  his  own  after  discovery 
of  the  alleged  frauds.- Lockwood  v.  Pitta,  (Ala.)  7 
Sa467. 

10.  An  offer  to  rescind,  six  months  after  com- 
plainants learned  of  the  vendor's  want  of  title,  l» 
made  within  a  reastmable  time  when  it  appeara 
that  oomplainanta  were  strangers,  and  dtizeos  of 
another  state,  and  that  yellow  fever  was  prevalent 
where  the  vendors  lived  during  the  time  between 
the  discovery  and  the  oSsr.  — Orendorfl  r.  Tall- 
man,  (Ala.)  7  So.  62L 

11.  A  deed  which  Is  In  fact  only  an  option  la 
revocable  at  any  time  before  performance  or  an 
offer  to  parform.— Bocat  T.  Sinnuon.  (Ala.)  7  So. 
814. 

Vendw's  Uen. 

18.  A  TMidor  who  sella  land,  retaining  the  titis 
aa  security  for  the  purchase  money,  snatalns  the 
same  relation  to  the  vendee,  so  far  as  the  questioa 
of  security  Is  concerned,  as  does  a  mortgagee  to  a 
uMrtgagoTf  and,  if  the  secnrity  of  the  land  la  In- 
BUfflmentt  nwy  restrain  the  vendee  from  onttlDf 
timber  on  tha  land.— Uoaaa  Johnaon,  (Ala)  T 
So.  148. 

18.  The  averment  by  the  vendee  that  the  value 
of  tbe  land  would  be  enhanced  by  clearing  It  la  af- 
firmativa  matter,  the  burden  of  proving  which  In 
on  him.— Moses  v.  Johnson,  (Ala)  7  Bo.  146^ 

14.  Where  land  la  purohased  by  a  husband,  and 
bis  note  executed  for  the  unpaid  purchase  money, 
the  vendor's  lien  on  the  land  is  not  waived  or  lost 
by  reason  of  tliuB  fact  that  the  conveyance  la  made 
to  his  wife,  or  because  the  husband  osed  some  of 
her  money  In  making  the  first  payment.— Davia  v. 
Smith,  (Ala.)  7  So.  U9. 

16.  Dnder  Code  Ala.  1S86, 1 1764,  providing  that 
"the  transfer  of  a  bond,  bill,  or  note  given  ror  the 
purchase  mon«y  of  lands,  whether  the  transfer  be 
by  delivery  merely  or  in  wriUng,  expressed  to  be 
with  or  without  recourse  on  tbe  tnuiaferrer,  passes 
to  the  transferee  the  lien  of  the  vendor  on  tbe 
lands, "  the  transfer  of  a  purchase-money  note,  by 
delivery  merely,  does  not  pass  the  legal  title,  and 
tbe  payees  are  still  necessary  parties  to  a  bill  to 
enforce  tbe  lien.— Davis  v.  Smith,  (Ala.)  7  So.  159. 

16.  A  bill  in  equity  to  enforce  a  vendor's  lien 
filed  by  an  assignee  ox  the  debt  need  not  state  when 
the  assignment  was  made.— Elrk  v.  Sheets,  (Ala.) 
7So.  786. 

17.  In  a  bill  to  enforce  a  vendor's  lien  It  Is  un- 
necessary to  aver  Jibe  ability  and  readiness  of  ven- 
dora  to  make  title,  where  itcannot  be  inferred  from 
tbe  facta  la  the  bill  that  the  purchase  money  is  not 
to  become  due  and  payable  until  a  deed  of  convey- 
ance is  made.— Da^  v.  Smith,  (Ala.)  7  So.  159. 

18.  Attorney's  fees  can  be  recovered  In  a  suit 
In  equity  to  enforce  a  vendor's  lien,  when  the 
notes  given  for  the  tmpald  purcliase  money  con- 
tain a  stipulation  by  vvndee  to  pay  a  reaacmable 
attomey'a  fee  in  ease  of  a  suit  on  the  notea — 
Tohnsonv.  Dnmer,  (Ala.)  7  So.  2«S. 

19.  The  failure  of  the  owner  of  a  note  secured 
by  vendor's  privilege  on  certain  lots  to  aver  and 
enforce  anon  privilege  expressly,  amounts  to  a 
widverftf  the  same,  In  Enaction  brought  by  him  on 
the  same  note  secured  by  a  different  act  on  the 
same  and  other  lots,  when  he  alleges  only  the  sec- 
ond act,  and  has  all  the  lots  sold  in  globo;  for  in 
auch  a  case  It  is  Impossible  to  discriminate  what 
portion  of  the  prooeada  of  sale  conld  aoonw  to  tbe 
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note  seonred     vendof*!  prMlM*  ea  part  o<  the 

krta.— Banoh  t.  Eeanan,  (La.)  7  Sa  BBft, 

Bona  fide  pnrohaaera. 

Ml  nia  poatatrton  of  land  br  a  tenant  Is  mOr 
elaatBottea  of  the  landlord's  title  under  an  vaa» 
aocdfld  deed  to  pat  a  pnrobaur  on  bmnlir.— Lerj 
V.  Bolberv,  (UIss.)  7  So.  48L 

VENX7B  IN  UlViLi  CASES. 
Besidenoe  of  necessary  pEurtles. 

1.  The  indgmentdebtoragBlnstwluHnganiUh- 
meni  prooeedioss  have  been  iostitateddnanaottai 
to  sat^eot  theprooeeos  of  tho  ^uogment  to  a  daw 
againat  Uie  jndgmetit  creditor,  la  a  material  de- 
fendant fn  a  snit  to  enjoin  such  action,  within  the 
meaning  of  Code  Ala.  %  3121,  requiring  a  bill  to 
be  fll^d  in  the  district  la  which  a  matenal  defend- 
ant resides.— Street  t.  Sellg,  (Ala.)  7  So.  286. 

2.  bi  a  snit  1o  enjoin  an  action  to  snbjeot  Qie 
proceeds  of  a  Indgment  to  the  payment  of  a  claim 
oralnst  the  Jadgment  creditor,  an  attorney  having 
a  lien  on  such  judgment  for  his  services  la  pro- 
curing it  is  not  a  material  defendant^  within  the 
meaning  of  Code  Ala.  S  3421,  reqoirhig  a  biU  to 
be  filed  in  a  district  where  a  material  defendant 
*bar«lD  resides.— Street  v.  Belig,  (Ala.)  7  Bo.  S80. 

Venne  tn.  Oxliiiinal  Oqbom. 
8ee  Orimtnal  Law,  U-19. 

Verdict. 
amOrtnOmaLaw,  74-77;  Trtatt  U. 

Verification. 
Oti^laadliv,  sea  PUaMng,  4 

Vessels. 

See  Taxation,  2. 

Vice-PrindpaL 
See  Vottn*  and  Servant,  U-17. 

Vdimtary  Faymaot. 

See  Payment,  8, 4. 

Wages. 

Lien  for,  see  Z>ien«,  4. 

Warehousemen. 

Iwoeny  from,  see  Larceny,  1. 
liability  ot  carrier,  see  Carrier*,  7-11. 

Warranty. 

BeeSoI^a. 

Ways. 

See  HlffhHoyt. 

Weapons. 

See  Canytng  ITeapone. 

Wife's  Separate  Bstata. 

See  Husband  and  Wife,  8-0. 

WILLS. 

See,  also,  Executors  and  Administratoin. 

ITndQe  influence. 

1.  C,  the  sole  business  agent  and  confidential 
advisor  of  testatrix,  a  woman  of  about  80  years 
<^  age,  simple-minded  and  timid,  and  without 
any  familr,  indaced  her  to  sign  a  will,  without 
either  having  it  read  byor  to  her.  The  wUl  nve 
O.  the  reaiduary  legacy,  which  he  repnaented  to 
testatrix  would  not  exceed  ti,O0U,  when  in  fact  it 


exceeded  •M.OOli   Btfd,  Oiat  Ow  L 
that  the  legaii^was  snxmred  hj  0.  throogh  tmdoe 
Influence.— Lyons  t.  Campbell,  (Ala.)  7  So.  SSO. 

9.  Teatatrix  davlaad  to  I*,  who  was  reotor  of 
the  churoh  in  which  she  was  a  oonununloant,  over 
tlOO,000.  Ik  had  the  will  written,  soggeated  Its 
proTisitnia,  and  Induced  bar  to  sign  iV  and  then 
left  the  state,  and  saw  testatrix  afterwarda  but 
onoe  in  20  years.  In>a  aubeequent  will,  made  at 
the  suggestion  of  O. ,  the  legaar  to  L.  was  rednoed 
to  less  than  «40,000.  Held,  that  these  faota  did 
not  authorise  the  Inferenoe  that  the  legacy  to  L. 
was  obtuioed  through  nndoo  Infioenoe.— liyoos 
Campbell,  (Ala.)  TSo.  260. 

Exeontion— AAtestatlon. 

8.  A  will  was  prepared  at  testator's  dictation, 
and  at  his  request  three  persons  were  called  to  wlw 
ness  its  execution.  The  paper  was  then  banded  to 
him,  with  the  rttnark,  "  Here  is  your  will, "  where- 
at he  put  on  his  spectaolea  and  either  read  or 
glanced  over  it,  and  then  signed  it.  He  then  asked 
the  witnesses  If  they  could  identify  bu  sipiatnre, 
and,  after  examination,  they  said  they  could  ana 
thereupon  subscribed  it  within  a  few  feet  of  him 
and  where  ha  could  see  thnn  hy  turning  fala  head 
upon  the  pillow,  wUoh  he  waa  earily  aiil«  to  da 
field  a  snfflolent  atteatatlon.— Walker  t.  Walker, 
(Miss.j  7  Sa  491. 

Nanonpatlve  wills. 

4.  Ber.  Civil  Code  Ia.  art.  1678,  reqiilree  that 
QUDcupative  wills  shall  be  dictated  by  the  testator 
and  written  by  the  notary,  and  that  expreas  men- 
tion shall  be  made  therein  that  all  the  formalities 
reqnired  by  the  section  bare  been  obsnred.  Ar- 
tide  1596  provides  that  If  the  formalities  required 
in  the  execution  of  wills  are  not  observed,  they 
shall  be  Told.  Held,  that  a  will  which  declares 
that  the  notary  was  called  to  write  at  testatrix's 
dictation  her  last  will,  and  that  she  dictated  to  him 
the  following  aa  such  will,  is  void,  as  omitting  to 
state  that  he  wrote  lb— Miller  t.  Bhumaker,  (La) 
78a4Bfl. 

B.  Under  Rev.  OvU  Code  La.  art  1678,  It  Is  a 
sacramental  requirement  of  a  notary  that  ne  sball 
make  express  mention  of  all  formalities,  provided 
in  said  article,  having  been  fulfilled,  but  not  that 
they  were  done  at  one  time,  and  without  turning 
aside  to  otiter  aots.— Succession  of  Murray,  (lA.) 
7So.ia6. 

&  The  lawdoesnotmalraitthedutyof  notaries 
tr-  state  that  witnesses  to  a  nuncupative  will  are 
not  disqualified,  in  the  sense  of  Bev.  Civil  Code 
La.  art  1S91,  which  declares  that  oert^n  persons 
are  "Incapable  of  being  witnesses  to  taetaments, " 
but  It  does  make  it  tfieir  duty  to  state  that  they 
are  residents  of  the  plaoa  where  the  .wlU  i»  exe- 
cuted, under  arUole  1578^— flnooeaaicn  of  Morray, 

(liTTeciau. 
Berooatlon. 

7.  A  will,  showing  by  its  whole  tenor  that  It 
was  intended  to  contain  all  the  testamentary  dis- 
positions of  the  deceased,  revokes  a  prior  will,  tn 
BO  far  as  it  conti^ns  dispoeitiona  inounpatlble  with 
those  contained  tn  the  will  last  mado,  flnirrftwioii 
of  Bobb,  (lA.)  7  Bo.  60. 

Probate  and  contest. 

8.  Code  Ala.  1880,  f  1M9,  pcari&fm  tiiat  a  will 
may  be  contested  by  a  person  Interested  therein 
by  filing  in  the  court  where  it  is  ollered  for 
bato  allegations  that  the  will  was  not  duly  execut- 
ed (w  other  valid  objection.  Section  2000  provides 
that  any  person  Interested  In  a  will,  who  has  not 
contested  the  same  in  the  probate  court,  may  con- 
test the  validity  <^  the  same  bill  in  chancery. 
Held  that  to  contest  in  chanony,  it  la  necesBary 
to  state  some  valid  objection  to  the  will,  which 
may,  however,  he  In  Uie  same  general  terms  as 
when  the  will  Is  contested  in  the  probata  court — 
Lyons  v.  Campbell  (Ala.)  7  So.  260. 

9.  Under  Code  Ala.  1886,  I8  SOOO.  VOta,  provid- 
ing that  any  person  interested  in  a  wlU  may  con- 
test the  validity  of  the  same  by  bill  In  eqnit^, 
certain  lories  may  be  declared  mTalld  bysooort 
of  chancery,  leaving  the  remainder  of  the  will  un- 
affected.—I^ns  V.  Campbell,  (Ala.)  7  So.  290. 
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Oonstruotion* 

10.  AtestAtiv^UTeotodtiiatflB  AvenntoCfltt 
death  of  one  aon  without  iaaoe  liTlng  at  UadMlli, 
then  his  porttoiL  vu  to  be  dirldod  equally  nmong 
tbe  ohlloren  of  another  son.  HiNO,  that  only 
those  children  -who  were  living  at  the  time'of  the 
death  of  the  former  son  withont  Issoe  took  under 
the  wilL— Fhlni^  v.  Futeor,  (Ala.)  7  80.  880. 

IL  A  will  provided  "that  my  whole  estate  be 
kept  together  and  enjoyed  by  my  belored  wife, 
8.,  and  my  children, "  fin  In  uomber.  naming 
them,  (one  of  whom  afterwards  died  unmarried,) 
and  appointed  the  wife  sole  executrix,  "with  all 
the  privileges  and  tights  of  baying,  selling,  and 
coQTeying  my  property  •  •  •  that  I  would 
have  If  hving.  *■  Held,  that  the  widow  and  obllp 
dren  took  equal  shares,  their  ilghtaaocrued  simul- 
taneously, and,  where  the  lands  were  levied  upon 
io  tlie  hands  of  the  widow's  grantees  to  satlsn  a 
debt  incurred  t>efore  the  grant,  suob  levy  was  noU 
«zcept  as  to  her  undivided  one-flfth  uiterest.— 
Dryer  v.  Crawford,  (Ala.)  7  80.  446. 

BigbtB  of  devisees  and  legatees. 

12l  Where  land   Is  devised  and  money  be- 

Saeathed  In  trust  for  testator's  granddaughter  for 
fe,  with  remainder  to  her  children,  the  trustee 
has  no  power,  at  the  instance  of  the  granddaugh- 
ter, ana  with  the  consent  of  a  court  of  ohancery, 
to  invest  the  money  in  land,  so  as  to  conclude  the 
ris^ts  of  the  remtdnder-mon.  Code  iflss.  ISSO,  i 
902,  which  permits  a  oonvcnlon  of  property  be- 
longing to  award  for  the  purpose  of  changing  the 
character  of  the  investment,  where  It  is  to  the  in- 
terest of  the  ward,  has  no  application.— West  r. 
Robertson,  (Miss.)  7  Bo.  234. 

 Legacy  (barged  on  land. 

18.  A  devise  of  land  to  H.,  "to  have  f^  from 
any  incumbrance  whatever,  except  that  so  long  as 
my  daughter  Folly  may  live  wlt^  him  he  ^all 
board  her  and  pay  her  a  yearly  stipend  of  twenty 
dollars, "  fixes  a  charge  on  the  land  for  the  board 
and  yearly  stipend  of  the  daughter.— ^ossett  v. 
Clemento.  (Hiss.)  7  80.  207. 

14.  Where  lands  devised  mm  chamd  with  a 
legacy,  tba  lapse  of  Hia  devise  byOie  &ath  of  the 
devisee  in  the  testator's  life-time  does  not  cause 
the  lapse  of  the  cliarge  in  favor  of  the  legatee,— 
CadT  V.  Cody,  (Misa. )  7  So.  210. 

15.  Testator,  after  devising  certain  lands  to 
each  ofhl8threecliildren,W.,J.,aiidM., directed 
his  executor  to  sell  the  residue  of  the  estate,  real 
and  personal,  and  to  apply  the  money  to  debts  of 
Ha  estate,  and  divide  the  residue  in  certain  ihto- 
portlons,  among  his  three  children.  He  then  pro- 
vided that  J.  and  H.  should  bear  the  care  and 
eocpense  at  maintaining  and  educating  his  two 
grandohlldren,  and  that  the  grandchildren,  im 
coming  of  age,  shonld  each  reoeivelSOO,  to  be  paid 
jointly  by  J.  and  U.  Seld,  that  the  legaoiea  given 
to  the  mndchlldren  were  charges  prlmirify  on 
tdhe  land  spedficaUy  devised  to  J.  sod  M.— Omv  t. 
Osdji  (Miss.}  7  So.  816. 

WITNESS, 

See,  also,  Depogttton;  Evidence. 

Oompetenoy — Infancy. 

1.  A  boy  14  years  of  age,  who  atatea  itpon  Us 
€mnination  that  he  knows  that  it  is  wrong  to  lie, 
bat  did  not  know  that  he  would  be  punished  if  he 
swore  to  alie,  is  not  a  competent  witness. — ^McKel- 
tea  V.  State,  (Ala.)  7  So.  88. 

a.  A  child,  7K  years  of  hge,  is  a  competent 
witness,  where  it  appears,  on  her  examination  by 
the  judge,  that  she  has  an  intelligent  comprehen- 
sion of  the  belief  that  falsehood  is  not  on^  morally 
wrong,  but  will  be  severely  punished  in  ue  future. 
— McGuff  V.  State,  (Ala.)  7  So.  86. 

 Privileged  communications. 

_8-  Communications  to  a  oimfidential  clerk  of 
a  firm  of  attorneys,  made  by  one  who  knows  that 
such  clerk  is  not  an  attraney,  and  who  does  not 
know  Ua  relations  to  tike  firm,  and  without  show- 
ing any  desire  to  have  the  olerk  carry  the  com- 


mmdcattoDa  to  flu  attarnm,  are  not  irlTUagBd. 
-Bawea  t.  State,  (Ala.)  f  go.  808. 

 Tranaaotlona  with  decedents. 

^  In  a  salt  against  one  D.  and  the  adnlnla- 
trator  of  a  deoedent  on  a  Joint  demand,  D.  is  not  a 
ooaipetent  witness  for  the  administrator  sa  to 
oonversaUona  between  decedent,  the  plalntifL  sad 
himMlf.-.SilUett  r.  Hodges.  (Ala)  7  So.  896/ 

6.  One  to  whom  plalntUf  had  given  an  Inter- 
eet  in  a  oontractL  butwhovrlthina  raw  days  there- 
after sold  it  back  to  plaintiff,  is  not  a  competent 
wituMS  for  plaintilC  as  to  OMiverBations  bnween 
the  latter  and  one  of  the  other  parties  to  the  con- 
tract, who  has  since  died,  and  whose  admlnistra- 
torls  a  Dartvtothe  suit,  under  Code  Ala.  1886 
S  3766,  which  provides  that  neither  party  shall  be 
allowed  to  testify  against  the  other  aa  to  any 
tznnsaotions  with,  or  statementa  by,  any  deoeaaed 
person  whose  estate  is  interested  inthe  result, 
anless  called  to  testify  thereto  by  the  opposlts 
psrty.— Bnblott  t.  Hodges,  (Ala.)  f  Bo.  SWT 

6.  Code  Miss.  {  1003,  provides  that  no  person 
shall  testify  to  establish  his  own  oiaim  for  or 
against  the  estate  of  a  deceased  person  whl<A  orig- 
inated during  the  Ufe-time  of  muat  doosasad  person, 
or  any  claim  he  has  transferred  since  the  Math  of 
such  decedent.  Held  that,  in  a  suit  on  a  note  by 
the  indorsee  of  a  deceased  payee,  the  testimony  of 
the  maker,  in  his  own  bebalf,  that  he  had  paid  the 
amount  thereof  to  liie  deceased,  was  improperly 
excluded.— Cole  v.  Gardner,  (Hiss.)  7  Sa  600.^ 

7.  Code  Ala.  %  9766,  provides  that  neither  par. 
ty  shall  be  allowed  to  testify  against  the  other 
as  to  transactions  with  any  deceased  person  whose 
estate  is  interested  in  the  result  of  the  suit  or 
proceeding  unless  called  to  testify  thereto  by  the 
opposite  party.  Held  that,  in  a  proceeding  in  the 
probate  court,  by  the  administratrix  and  widow  of 
an  Intestate,  te  de^are  his  estate  Inaolvent,  where 
the  heirs  appear  and  deny  the  insolvency,  a  cred- 
itor who  Joins  in  the  issue  with  the  heirs,  and  de- 
nies the  insolvency,  but  whoseolaim  is  resisted  by 
tiie  heirs  as  unjust,  cannot,  to  establtoh  bis  claim, 
testify  as  to  transBctiona  with  the  Intesteta.— Do> 
Ian  T.  Dolan,  (Ala)  7  So.  426. 

8.  Nor  is  his  testimony  made  competent  by  hia 
being  c^ed  by  the  admiaistratrlx,  where  it  ap- 
pears that  It  is  to  her  Interest,  as  widow,  to  have 
the  claim  esteblished.  In  such  case,  not  being  aot- 
naUy  o^osed  to  the  witness  in  interest,  she  Is  not 
the  **(qn>oaite  party  "within  the  meaning  of  tbs 
stotttta.— DolBn  T.  Dolan,  (Ala.)  7  So.  486. 

Examination. 

9.  It  Is  improper  to  ask  a  witness  if  a  oartaln 
portion  of  his  testimony  is  as  trutliful  as  the  bal- 
ance.—Rains  V.  Stete,  (Ala.)  7  So.  816. 

10.  On  a  murder  trial,  it  is  not  errorf  or  the  trial 
Judge  to  prf^wund  leaiUng  questions  to  witneases 
of  tender  years  for  the  purpose  of  ascertaining 
whether  or  not  the  witnesses  understend  tiie  obit 
gations  of  an  oath,  and  an  objection  to  tills  mode  of 
examination  of  the  witnesses  is  frivolous.— Hodee 
T.  Stete,  (Fit)  7  So.  698. 

IL  A  witoess  may  be  pormitted  to  refMsh  Us 
memory  by  referring  to  a  published  article  writ- 
ten by  him  from  notes  of  a  conversation  held  by 
him  with  defendant,  and  which  he  testlflea  con- 
tains the  Bobstanoe  oi  what  defbiidant  said,  tiie 
notes  having  been  dastrojad.  — Bawes  t.  Steta 
(Ala.)  7  So.  SOa  ^ 

Cross-  examination . 

18.  On  cross-examination  of  a  witness,  who 
testilies  tiiat  no  whistle  was  sounded  at  the  time 
of  a  railroad  accident,  an  inquiry  whether  it 
might  not  have  been,  and  he  not  have  heard  it, 
maybe  excluded  as  mere  matter  of  opinion  for  the 
JU17  to  determine.— East  Tennessee,  V.  ft  G.  R. 
Co.  V.  Watson,  (Ala.)  7  So.  818. 

IS.  Where  a  witness  on  his  examination  In  chief 
has  testified  that  he  had  never  heard  anything 
against  defendant,  he  can  be  asked,  on  cross-ex- 
amination, if  tie  had  heard  that  defendant  had 
worn  "stripes.  "—Holmes  t.  Stete, (Ala.)  7  So.  193. 
CredibiUty. 

14.  Wliere  the  defendant  testifies  In  his  own  be- 
half. It  laerror  to  charge  that^  if  tite  believed 
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"that  aoy  witness  wbo  has  testified  In  this  case  has 
Mty  feeling  or  interest  in  the  result  of  this  trial, 
then  the  Jnrr  shonld  consider  luch  feeling  or  iu- 
tetMt,  In  oonneotioD  with  all  the  eridenoe  in  the 
ease,  in  determining  how  far,  If  at  all,  they  will 
believe  such  wltneBs,  or  consider  saoh  terttmony. " 
—Woods  V.  Btate,  (MIsb.)  7  So.  495. 

Credibility— Impeaobment. 

16.  A  witueBs  cannot  be  impeached  hy  proof  of 
particular  acts,  either  criminal  or  ImmraraL — Smith 
T.  SUte,  (Ala.)  7  So.  63. 

16.  No  question,  the  ohject  of  which  la  to  im- 
peach the  testimony  of  a  witness,  can  be  put  un- 
less a  foundation  for  It  has  bean  proTloutly  laid, 
and  the  witness  put  on  his  gnard.— State  r.  John- 
eon,  (La.)  7  So.  m 

17.  On  an  indictment  for  murder,  aqueaUon  as  to 
the  general  reputation  of  a  wttnese  for  veracity  Is 
properly  excluded,  where  It  does  not  call  for  such 
reputation  in  the  neighborhood  where  saoh  witness 
Urea.— State  t.  Johnson,  (La.)  7  So.  670. 

16.  On  an  Indictment  far  nmrder,  where  de- 
fendant brings  himaelf  within  the  rule  In  I  utroduo- 
ine  evidence  of  general  reputation  for  the  purpose 
of  impeaching  tbe  credibility  of  a  wltoesa,  it  ia  er- 
ror to  exolude  audi  evidenoe.— Hodge  T.  State, 
(Pla.)7So.MS.  ^  ,  ^  . 

19.  A  witness  cannot  be  impeached  by  proving 
that  he  had,  at  the  preliminary  hearing,  made 
statements  difterent  from  his  testimony  on  the 
tpiaL  unless  the  statements  ascribed  to  Mm,  which 
haTbeen  reduced  to  writing,  are  produced,  and 
bis  attention  called  to  tbenL-State  t.  OaltagMi, 

IMdenoB  that  bribes  and  other  indnoamente 
to  testify  against  defendant  were  offered  to  Us  ao- 
oomplices,  who  had  tesUfled  at  the  trial,  la  not  ad- 
missible to  discredit  them  as  witnesses,  where  it 
is  not  attempted  to  show  that  they  accepted  such 
induoements.— Cheatham  T.  State,  (Hisa.)  7  Bo. 

81.  rnderCodeMlss.  1880,11607, provldingthat 
the  record  of  conviction  of  a  witness  of  any  "  crime  " 
may  be  given  in  evidenoe  as  affecting  his  oredibilt- 
uTand  section  8106,  deolarlng  that  "any  violation" 
3  law  is  a  crime,  within  the  meaning  of  section 
lfl07  the  record  of  the  conviction  (rf  a  witness  for 
laroeny  of  a  hog,  without  felonious  Intent,  Is  ad- 
missible to  alfeot  his  credibility.— Helm  v.  State, 
(Miss.)  7  Bo.  487.  ..^„ 

28.  Itis  oompetent,in  impeachingtheoredibll- 

ity  of  a  witness,  to  prove  her  general  character 
bad,  without  limiting  ttoe  inquiry  to  matter  of 
veraoity:  but  It  is  not  permissible  to  inquire  into 
her  virtue  and  obastltyi  to  show  she  Is  a  com- 
mon proBtltate.— Molneniy  v.  Xrvln,  (Ala.)  T  Bo. 
841. 

28.  Whore  a  person  haa  testified  to  his  friend- 
ship for  a  witness  whose  character  he  la  ca  led 

to  impeach,  it  is  competent,  on  cross-examination, 
to  asS  him  if  he  did  not  once  go  to  arrest  the  wit- 
ness with  a  gun.  on  a  warrant  sworn  out  by  himself, 
since  the  evidence  sought  to  be  elicited  tends  to 
contradict  his  previous  testimony.  —  Bamett  v. 
State,  (Ala.)  7  Bo.  414. 

Attachment  for  witness. 

24.  On  an  Indictment  for  murdflr.  where  eonn- 
sel  for  defendant  knows  that  one  of  his  witnesses 
cannot  be  found,  his  statement,  in  answer  to  In- 
quiries put  by  the  court,  that  another  witness  is 
the  only  one  against  whom  an  attachment  is  de- 
sired, Is  a  waiver  of  attachment  against  the  first 
witness.— State  v.  Johnson,  (.La.)  7  So.  670. 

25.  On  an  indictment  for  murder,  an  attachment 
cannot  be  required  against  an  absent  witness  when 
it  appears  that  he  is  not  in  the  state,  and  was  not 
served,  and  there  is  no  showing  that  the  accused 
was  ignorant  of  his  absence,  that  his  testimony  Is 
matenaL  and  that  his  attendance  oan  be  secured 
for  an  early  triaL— Stote  v.  Johnson,  (La.)  7  So. 

870.  .  * 

26.  Compulsory  process  against  witnesses,  to 
nbstantlate  the  grounds  of  a  motion  for  new  tri^ 
on  an  indictment  for  murder,  will  not  be  granted 
where  the  testimony  would  bo  cumulative  only  oi 
that  heard  on  the  trial,  and  due  dUigenoe  was  not 


used  to  seoare  the  attendanoe  of  tbs  wttoeaaaa  far 
the  triaL— State  t.  Johnaoni  (Ijk)  T  Bo.  090. 

WBITS. 

Bee,  also,  Attachtnent;  Certiorari;  SxeeuUon; 

Mandcama;  ProMMtfoT^  ITrttqf. 
Servlee  of  prooesB. 

1.  Code  Ala.  1 3781,  prorldee  that,  "when  tbe 
summons  Is  executed  twenty  days  previous  to  the 
return  term  thereof  tiie  oause  •  •  *  stands  for 
trial  that  tenu.**  Section  U  provides  that  "the 
time  within  which  any  act  Is  provided  by  law  to  be 
done  must  be  computed  Yty  excluding  the  first  day 
and  including  the  last."  Held,  when  a  summon* 
was  executed  20  days  before  Uie  return-term, 
counting  the  first  day  thereof,  the  cause  was  prop- 
erly tried  at  that  term.— Thrower  t.  Brandon, 
(Ak.)  7  So.  442. 

2.  A  citation  to  an  appellee,  iwMd  by  a  olerit 
of  a  circuit  court,  is  the  prooess  of  the  snpreme 
courtj^  and  must  be  served  in  Florida  by  tbe 
sheriff  of  the  latter  court  in  person  or  by  dep- 
uty, and  servloe  made  by  any  other  sheriff  sim- 
ply by  virtue  of  his  office,  and  not  as  deputy  of  the 
sheriff  of  the  supreme  court,  is  not  legaL — Will- 
iams V.  Hutchinson,  (Fla.)  7  So.  852;  Jenaseu  v. 
Walther.  Id. 

8.  Process  of  the  supreme  court  was  re  turned 
as  aerved  by  the  sheriff  of  a  county,  who  waa,  how- 
ever, not  the  sheriff  of  that  court,  and  a  moUon 
was  made  to  amend  the  return  so  as  to  show  that 
It  was  served  by  the  sheriff  of  the  supreme  court 
through  htm  as  deputy.  The  only  proof  of  aneb 
deputation  was  that  the  sheriff  of  the  snpr^e 
court  delivered  to  a  predeoeesor  of  the  sheriff 
claimed  to  be  such  deputy  a  paper  oonstitating^ 
such  predecessor  and  his  successors  in  otBoe  bis 
deputy  to  execute  all  process  of  the  supreme  ooart 
in  the  oounty<^  which  he  was  sheriff,  and  a  oortif- 
icate  of  the  sheriff  of  tkb  supreme  court  stating 
that  the  sheriff  making  the  service  was  his  deputy. 
Held,  that  the  motion  should  be  denied,  as  the 

ftroof  does  not  show  the  person  making  the  Morv- 
00  received  or  accepted  the  paper,  or  othCT  a^ 
pointment  of  himself  as  dapUj.— WiUUma  t. 
Hutchinson,  7  So.  802;  Jensaenv.  Waltber, 
Id.  854. 

I  IToii'iroeldODtB. 

4.  Bov.  Code  Ulas.  1880,  {  1857.  nwlding  Hiat 
servloe  of  "summons**  on  a  non-renoent  defendant 
"shall  be  in  lieu  of  a  publication  of  such  summons, 
and  shall  authorize  further  proceedings  against 
such  defendant  as  if  he  had  been  duly  summoned 
in  this  state, "  doee  not  authorize  a  p«w>n^  j^^f ' 
mentuainstanon-resident  so  served;  section  2467 
providing  that,  on  judgment  by  default  against  a 
non-resident  who  has  been  served  as  provided  in 
section  1867,  no  execution  shall  Isene  except  against 
the  property  attached  in  tbe  BUlt.~Cudabao  v. 
Strong,  (Miss.)  7  So.  548. 

6.  Flaintlff,  a  married  woman,  sold  to  defend- 
ant land  which  she  had  purchased  during  oovert- 
ure  with  her  paraphernal  funds.  Defendant  ob- 
jected to  the  title,  and,  in  a  suit  for  specie  per- 
formance, requested  that  the  holder  of  a  judfciat 
mortgage  recorded  against  plaintiff's  hnsbaod  be 
made  a  party.  Held  that,  where  the  mortgage 
creditor  was  an  absentee,  he  might  be  properly 
brought  into  court  through  a  curator  ad  hoc,  the 

{troceeding  being  substantially  one  in  rem,  hav- 
&g  for  its  sole  object  to  tlx  the  $tat%t8  of  the  prop- 
erty, and  to  determine  the  validity  of  his  apparent 
lien  upon  it,  in  order  to  enforce  a  contract  respects 
fao^  the  same.— Durruty  v.  Husaochia,  (La.)  7  So. 

6.  Plaintiff,  alleging  that  she  had  purchased  of 
defendants,  citizens  of  the  District  of  Columbia, 
an  interest  in  a  j  odgment  rendered  in  tholr  favor 
in  Louisiana,  sued  them  In  the  parish  in  which 
such  Judgment  was  rmderedipra^g  enforcement 
of  the  contract  of  purchase,  and  recognition  of  her 
ownersnip  as  against  aeieoaants,  wno  are  seoKtug- 
to  effect  a  oompromiie  ol  the  aoit  In  which  the  JudK- 
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ne&t  wu  rendered,  now  pradlng  on  appeal  to  thft 
•apreme  oourt  of  the  United  Statee.  Held  that, 
as  tbe  object  of  plalnUfPs  snlt  is  to  enforce  a,  con- 
tract as  to  flpectno  property  within  the  jnrtsdlotlon 
of  the  court,  It  Is  in  the  nature  of  an  action  in  rem, 
and  service  of  oltattonra  acurator  ad  hoc  appoint- 
ed by  the  court  for  ths' non-resident  defendants  Is 
aofflcdent,  and  will  render  the  judemest  binding 
on  them  ae  to  tho  property  aSedted  thereby.— 
Toong  T.  Upahnr,  (La.)  7  8a  507. 

Betnrn. 

7.  A  return  to  a  oitation,  In  an  aoUon  against 
•  mpontiOBi  wbloh  ntdtaa  only  that  »  waa 


•MTOd  bj  leaTlnr  a  copy  with  H.,  a  person  foand 
at  the  domicile  oi  the  corporation,  its  general  man- 
ager ana  presiaent  oeing  aosent,  is  oorecnTa  aa 
not  stating  whether  the  sheriff  learned  such  per- 
son's name  by  interrogating  him  and  omitting  the 
date  of  the  servioe,  and  a  Judgment  baaed  thereon 
will  be  reversed^  and  the  cause  remanded,  so  that 
the  return  may  be  amended  to  conform  to  tbe 
facts  <tf  the  serrloe.— O'Eara  t.  IndepeiidMca 
Lumber  &  Imp.  Co.,  (La)  7  8a  588* 

Wronsrfol  Attadhment. 
See  Attachmmt, 


Digilized  by  Google 


Digiiized  by 


Google 


TABLES  OF  SOUTHERN  CASES 
STATE  REPORTS. 


VOL.  88,  ALABAMA  BEPOBTS. 


Pare 

Aldrldge  T.  State  (7  So.  48)  113 

Alexander  v.  Hill  (7  So.  !»8)  487 

Alford  V.  Aiford  (7  So.  057)   656 

Allen  V.  Watts  (7  So.  190)  4B7 

AUenv.  Yonn^  (6  80.747)   888 

Andrews  7.  Flack  (6  So.  907).. .    2M 

Archer  t.  People's  Sav.  Bank  (Archer  v.  Whit- 
ing, 7  So.  SB)  849 

AQltman  &  Co.  v.  Gamble  (7  So.  fltf)  ^ 

Badders  v.  DbvIb  (6  So.  884). . . . :   867 

Baker  v.  Eennon  (6  So.  926)  ^ 

BaoKS  T.  Edwards  (6  So.  764)   882 

Barnard  v.  State  (6  So.  752)  Ill 

Barnes  t.  State  (7  So.  88.   204 

Bass  T.  Bass  (7  So.  248)  40S 

Blackshear  v.  State  (7  So.  ^7)..   85 

Boyd  V.  State  (7  So.  368) . .  169 

Broden  t.  State  (7  So.  258)   80 

Brooks T.  State  (6S0.BO8)  19S 

Caldwell  T.  Grlder  (7  So.  203)   431 

Carmelioh  v.  Mlms  (6  So.  918)  885 

Carrlngton  T.  Louisville  &  K.  B.  Co.  <6  80. 910)  472 
Central  Railroad  &  Banking  Co.  v.  Miles  (6  80. 

686)   266 

Collins  V.  State  (7  Bo.  260)  S13 

Conner  v.  Smith  (7  So.  150)   800 

Cooper  V.  DaTis  (7  So.  145)   669 

Cooper  V.  State  (7  So.  47)  107 

Cotton  V.  State  (7  So.  148).   168 

Craddock  v.  American  Freehold  Land  Mort- 
gage Co.  (7  So.  186)   281 

Cutcliff  V.  MoAnally  (7  So.  831)   607 

Daniel  t.  Hardwtok  (7  So.  18S)  557 

Daniels  r.  State  (7  So.  887)   880 

Darta  T.  HiUigan  (Davis  t.  Davis,  6  So.  908) ..  888 

Davis  T.  Klce  (6  So.  751)   888 

Davis  T.  Smith  (7  So.  159)   696 

Dotson  V.  State  (7  So.  3M)  208 

Duncan  v.  State  (7  80. 104)   81 

Dyer  v.  State  (7  So.  287)   225 

...  687 
..  866 
..  484 
..  100 
..  101 


East  V.  Worthington  (7  80.  189)  

Kdwards  v.  Parker  (6  So.  684)  

Elyton  Land  Co.  v.  Morgan  (7  So.  249) , 

Engelhardt  T.  State  (7  £>.  164)  , 

£tress  v.  State  (7  Bo.  40}  


Farrlor  v.  New  Bnglasd  Mortgagtt  Secnritr 

Co.  (7  So.  800)  

Foster  v.  State  (7  So.  IM)  

Foy  V.  Cochran  (6  Bo.  685)  

Franklin  v.  PoUard  Mill  Co.  {6  Bo.  686)  


Gaston  V.  State  (7  So.  840)  

Gelbke  v.  Oelbke  (6  So.  884)  

Georgia  Pao.  By.  Co.  v.  Gaines  (7  So. 

Giles  V.  State  (7  So.  271)  

Goodbar  v.  Daniel  (7  80. 264)  


HaUv.  State(7  80.  840). 
t.7m>. 


275 

188 
858 
818 

4B9 

487 
877 
280 
688 

886 

(1015) 


HaUSafe&LockCa  V.Harwell  (6  So.  ^)...  441 

Hamaker  T.  Bamaker  (6  So.  754)   431 

Hawes  T.  State  (7  So.  802)   37 

Uamm  v.  Short  (7  So.  167)   568 

Ht^nea  V.  State  (7  So.  198)   26 

Jaffrey  v.  McGongh  a  So.  888)   648 

Johnson  v.  Dumer  (7  So.  845)   580 

Johnson  V.  Hanover  Nat.  Bank  (6  80.  909) ....  871 

Johnson  v.  State  (7  So.  253)   176 

Joice,  Ex  parte  (7  6a  8)  188 

Kerr  v.  Nicholas  (K^ml  v.  Nltdmlaa,  6  So. 

698)   846 

Enabe  v.  Burden  (7  Bo.  98)   486 

Lammons  v.  Allen  (6  So.  915).,  417 

Lehman,  Durr  &  Co.  v.  Greenhut  (7  So.  :>99) ..  478 

Levy  V.  Bloch  (6  So.  745)   285 

Levy  V.  Bloch  (6  So.  838)   290 

Lewis  V.  State  {6  So.  756)   U 

Liles  V.  Ratchford  (6  So.  914).....  887 

Liles  V.  State  (7  80.  1«J)  188 

Linton  v.  State  (7  So.  261)  818 

LonUviUe&lT.  K.Co.v.Phliyaw(6So.887)..  884 

Lowe  V.  State  (7  80.  97)   8 

Lyons  v.  Campbell  (7  So.  250)   463  ' 

Haas  V.  Montgomery  Iron- Works  (6  So.  TOL). . .  838 

McCoUongh  V.  McCUntook  (7  So.  140)  687 

McGnll  V.  State  (7  So.  85)   147 

McKelten  v.  State  (7  Sa  88)   181 

Melbonme  v.  Louisville  &  N.  R.  Co.  (6  So. 

763)   448 

Memphis  &  C.  R.  Co.  v.  Grayson  (7  80.  188). . .  578 

Memphis  &  C.  R.  Co.  v.  Woods  (7  80. 108)   680 

Montgomery  v.  State  (7  So.  61)   141 

Morgan  v.  State  (6  So.  761) . :  8S8 

Hoses  T.  Johnson  (7  So.  146)  517 

Moses  v.  State  (7  So.  101 )   78 

MoQltonv.  State  (6  So.  768)   116 

Mullens  V.  American  Freehold  Land  Mortgage 

Co.  (7  80. 201)   880 

NeliD8T.Keiinon(<ISo.74^  898 

Newman  V.  State  (e  So.  TBS)   lis 

Parker  v.  Parker  (6  So.  740)   86S 

Parker  v.  Parker  (6  So.  741)   805 

Parker  v.  State  (7  So.  98)   4 

Farmer's  Adm*r  v.  Parmer  (7  So.  657)   645 

Pesram  t.  Riley  (6  So.  753)   899 

Penny  v.  State  (7  So.  50)  106 

Preatwood  v.  State  (7  So.  259)   885 

Pryor  v.  Holilnger  (6  Bo.  760)   405 

Palliamv.  Btata(6Bo.88e)   1 

PoUam  T.  State  (7  So.  148)  180 

Ridns  v.  8tat«  (7  So.  815)   01 

Ramagnano  v.  Crook  (7  So.  847)  «  4C0 

Reed  V.  State  (6  80.  840)   8B 

JUleyv.  State  (7  80. 104)   188 

RUeyT.  State(7Bo.l4»)  108 


Digitized  by 


Google 


1016 


TABLES  OF  60UTHBBK  OASES  IK  STATE  BEFOBTS. 


88  AIiA<— OoaUntMd.  Page 

Roma  ft  D.  R.  Co.  T.  Cbasteen  (7  Sa  94)   601 

Roes  V.  Goodwin  <6  8a  083)  890 

Rw  T.  Bromberg  <7  So.  884)  610 

Ratleage  v.  State  (7  Bo.  3SS)   86 

Se^rs  T.  State  (7  6a  46)  144 

SheU  V.  State  (7  So.  40)   14 

SLmpsoaT.  Hinson  (7  So.  264)  flS7 

Smith  T.  Caatellow  (6  So.  7fi0)  866 

Smith  T.  Oeofvla  Pm.  Rr  Co.    Sa  110)  588 

Smith  T.  Qreer  (6  So.  911)  414 

Smith  T.  State  (7  Bo.  108)   98 

Smith  V.  State  (7  So.  62)   78 

Stanlerv.  State  (7  So.  278).....   154 

Btoelker  r.  Thcnuton  (6  So.  OSO)  941 

Stone  V.  Waite  (7  So.  117)   609 

Stough  V.  Stote  (7  So.  150)   984 

Street  T.  Selig  (7  So.  28«)   588 

SubleU  T.  Ht^ges  (7  So.  996)   491 


Fac« 

Thorington  v.  CltT  CoqdoU  M  ICMtgomecT  (7 

BasS)  .7.   548 

ToDsmere  t.  Bnoklaod  (6  Bo.  901)  819 

Toole  T.  State  (7  Ba  48)   UH 

Tn^or  T.  Hn^wa  fr  8a  189)  617 

Wadftworth  t.  Hodge  (7  So.  194)   500 

WardT.  State  (7  Ba  998)   903 

WeUa  T.  SUte  (7  Ba  979)   289 

WeateraAaanr.  Car.  Stoddard  (7  So. 879)....  808 

Westera  Bj.  Co.  t.  Laaroa  (6  &a  877)   4S3 

WilUams  t.  SUto  (7  So.  101)   80 

wmiama  t.  BtlllweU  (6  Ba9l4)   883 

Winalow  T.  Jonea  (7  So.969)  tfS 

Winterr.  Blmore  (7 8a 950)   665 

YeUow-StooeKltT.State(7So.SB8)   198 

Toungblood  r.  MoAnallT  (Tounglove  t.  Stage, 
7Sa988)  7Z.  618 


VOL.  66,  WTBSTHBTPPI  BBPOBTO. 


AloorQT.  Sadler  (5  So.  094)   891 

Alexander  t.  Wealem  Union  Tel.  Co.  (6  So. 

397)   161 

Allen  V.  Bute  (6  Sa  942)  885 

Alflop  T.  Cowan  (6  Bo.  208)   451 

Andrews  t.  MoLeod  (6  Bo.  181)  848 

Arohtbald  t.  Hliaiaalppl  ft  T.  R.  Ca  (6Sa  988}  494 

Baltimore  ft  O.  Bzp.  Co.  T.  Cooper  (6  Sa  827)  558 

Baum  V.  Burns  (5  Bo.  607)   194 

Bell  V.  State  (5  Bo.  880)   103 

Bemhelm  t.  Brogan  (6  Sa  640)   184 

Bemheim     DihreU  (6  So.  008)  lOB 

Bemheimer  t.  Martin  (6  So.  896)  489 

Board  ot  Leree  Com'ra  t.  Hemingway  (6  Sa 

285)   289 

Board  of  Levee  Com'rs  v.  Johnson  (0  Sa  199)  248 
Board  ot  Sup'rs  of  Harrison  Countr  t.  Seal  (5 

Sa632)   199 

BoneUi  v.  Blakemore  (6  So.  928)   186 

Bourdeanz  t.  Board  of  Sup'rs  ot  Warren  Coun- 
ty (5  SatUT)  281 

BradW  v.  Vlllere  (6  Ba  20S)   809 

Bnrla  t.  Burks  (.6  So.  244)   494 

Bomley  t.  TnfU  (5  So.  027).,.,   48 

Chambers  t.  Utmai  (6  So.  465)  696 

Clearman  r.  Cotton  (6  So.  166)   407 

Oonerly  v.  State  (5  Bo.  625)   96 

.Cox  V.  State  <5  Sa  618}   14 

Cross  T.  Hedrlck  (7  So.  4M)   61 

Davis  T.  Hart  (6  So.  818)  648 

DlUon  T.  Pattaraon  (5  Bo.  108)   904 

Evans  t.  Henley  (6  So.  1^)  148 

Flret  yat.  Bank  t.  Stransa  (6  Sa  982)   479 

Freeman  r.  Boud  (tf  Snp'ra  of  Lee  County  (5 
8a  516)   1 

Oabbert  t.  WaUaoe  (6  So.  894)   618 

Uarman  v.  State  (5  So.  885)  196 

Qeohegan  t.  Marshall  (6  Bo.  609)   676 

OeorgTa  Paa  Ry.  Co.  t.  Brooks  (6  So.  407} ....  588 

Georgia  Pao.  Ry.  Co.  v.  West  (6  So.  207)  810 

Gibson  t.  Berry  (6  So.  825)   615 

Orafton  V.  Smith  (6  So.  200)   408 

Oroser.  Bartley  (5  So.  235)   116 

HaU  T.  HaU  (5  Sa  628)   86 

Hardie  v.  Bulger  (6  Sa  186)   677 

Hart  T.  Bloomfleld  (6  Sa  620)   100 

Haywood  v.  State  (6  So.  287)   402 

Helm  V.  State  (6  So.  832)  537 

Hickman  t.  Kansas  City,  M.  ft  B.  R.  Ca  (5  So. 

23^   164 

Hiller  T.  Jones  (6  So.  465}  686 

Hiller  V.  Levy  (5  Bo.  226)   80 

HInBon  V.  Stete  (6  So.  4f}S)  583 

Hirsch  v.  Shafer  (6  So.  220)  480 

Hodnett  t.  Sut«  (6  Sa  518)   8B 


Houston  V.  Bmytbe  (6  Sa  S90)  118 

Jackaon  v.  State  (5  Sa  090)   89 

Jeffrlea  t.  JefCrlea  (6  Bo.  112)  S16 

Johns  T.  Williams  (6  So.  207)  SBO 

Johoaon  v.  SUte  (5  Bo.  96)^   189 

Jones  T.  Herrey  (5  Sa  617)  ,   99 

JonesT.  Hughea^So.98B)..:  408 

Jones  T.  State  (6  Sa  881)  8S0 

Kteman  v.  Cameron  (6  So.  906)   448 

King  T.  State  (6  Ba  188}  509 

LeiDkanf  v.  Barnes  (5  Ba  409)   207 

LonisvUle,  N.  O.  ftT.Ay.  Oa  t.  Bigger  (6  So. 

284)   819 

LoulBville,  N.  O.  ft  T.  By.  Ca     SUte  (6  Bo. 

908)....?.  .Vr.  689 

Louisville  ft  H,  R.  Go.  V.  MoCoUla^  (5  Sa 

605)   108 

LouisviUeftN.  R.Ca  v.HajUn  (6  B0.4D1)..  68 
Lum  V.  Stote  (6  So.  689)   889 

HoCroy  v.  Toney  (5  So.  399)   9S3 

Holver  v.  Abemathv  <5  Sa  519)   79 

UcLendoB  v.  Paaa  (5  8a  834).   110 

Madden  t.  LoolsvlUe,  K.  a  ft  T.  By.  Go.  (6  Bo. 

181). 


S58 

Matthews  v.  Matthews  (6  Sa  301)   939 

Metcalfe  V.  Perry  (6  So.  382)   63 

MiasiaslppiftT.  R.CO.  V.  OiU(5SaagB)   89 

Mississippi  ft  T.  a  Co.  V.  Hariison  (6  Ba  819)  419 

Monaghan  v.  Stote  (6  So.  341)   61S 

Moore  v.  Hoakins  (6  Sa  600}  498 

Morgan  v.  Schwartz  (6  Sa  836)   618 

Mosely  v.  Jamison  (6  Sa  694)   63 

Mnlholland  v.  Thomson-HouBten  BLaotrio  Co. 

(6  Sa  211)  889 

Murphy  V.  SUte  (5  Sa  896)   48 

Nethery  v.  Belden  (6  Bo.  464)  ti>0 

NewmBQ  V.  Bank  of  Greenville  (5  So.  768} ....  828 
New  Orleans  ft  N.  E.  R.  Ca  v.  Bourgeois  (5 

Sa  629)   8 

O'TUnn  v.  SUte  (6  So.  800)  7 

Pass  V.  New  England  Mortgage  Seouri^  Co. 

(6  Ba  239)   965 

Fate  V.  Taylor  (6  Sa  515)   07 

Pearsonv.  SUte  (6  Sa  243)   610 

Perkinsv.Delto  Pine  Land  Ca  ^Bo.  910)....  878 

Pen7  V.  McLatn  (6  Ba  618)  346 

Powell  V.  Watson  (5  So.  613)   176 

Price  V.  Ferguson  (6  Sa  210)   404 

Priebatsch  v.  Baptiat  Church  (6  Ba  887)   845 

Robinson  v.  Burritt  (6  So.  206)   856 

Ryan  v.  Paine  (6  So.  820)   678 

Senior  v.  Brogan  (6  So.  649)   178 

Sherman  v.  Union  Nat.  Bank     Ba  BOl)  648 


Digitized  by 


Google 


TABLES  OF  SOUTHEBN  GASES  IN  STATE  KEPOBTS. 


1017 


66  USB.— ContUuMd.  Pif« 

Shubert  t.  State  (6  So.  888)   MA 

Sigman  T.  Lundy  (S  So.  MB)  B8B 

SInuT.  Stete(5So.S25)   88 

Bmltli  T.  Cromer  (5  So.  019)  107 

Sndth  V.  Ratcllff  (6  So.  480)   888 

Smoker  v.  Peten-Calhoua  Co.  (8  So.  88S)  471 

Soria  T.  Btowe  (6  Bo.  817)  815 

State  T.  Banks  (6  So.  184)   481 

Stater.  Flam  fB 8a  nO)  498 

Steen  T.  Hamblet  (6  Bo.  B94)   US 

Stewart  t.  Matheny  (5  So.  887)   21 

Stokes  T.  Stokes  (8  So.  158)  468 

Te^  T.  Curd  A  Slnton  UannTg  Co.,  <®  ^ 

TheolNdd  v.*  'i«ittoVuie,*Hl  a'  ft  t! 'By.' Co.'  (8 

So.  aao)  .^7.  m 


Pag* 

Tafta  T.  OrMnemU  (0  So.  1B6)  88C 

TDtenrT.ObMaCftSaMa)  478 

^cksbuff  ft  M.  B.  Oo.  T.  Bradley  (SBluSa)..  818 

WalkerT.  HaU  (680.  818)  890 

WaU  T.  Diokens  (6  So.51fi)  686 

Watto  T.  Bonner  (6  So.  187)  089 

Wattov.  Fatten  fBSaflSS)   64 

Weatbrook  T.  MbUle  ft  a  K.  Co.  (8B0.8S1)..  880 

WoBtern  Union  TeL  Co.  t.  Allen  (0  So.  461)  649 

Whltfleld  T.  City  of  Meridian  (0  So.  i344)   670 

WiUsdnski  r.  LonlsrlUe,  N.  a  ft  T.  By.  Co.  (« 

So. 700)  SOB 

WoodniflT.Strta(!BBa8BB)  996 

Taler.lULaiiriB{B80L68m  m 


wan  ruauMMua  co»  FsuiTaas  im  itmbbootf— i.  at.  paou  mra. 


Digilized  by  Google 


Digiiized  by 


Google 


Digilized  by 


Google 


Digilized  by 


Google 


Digiiized  by 


Google 


Digiiized  by 


Google 


